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V.  3428.  I>ebt8  not  affected  by  discharge. .   887 

P.  3452.  Effect  of  proceeding  under  state 

Insolvent  laws .   580 

P.  3502.     SUte  taxation    479 

P.  3597.     Fugitives  from  Justice 776 

Arkansas. 

Statutes. 

1889.  March  23.  Protection  of  railway 
servants  and  em- 
ployees   254 

California. 

Constitution. 

Art.  1,  S  1.     Personal  rights  and  protection 

of  property 817 

Ctri7  Code. 

i3520.     No  one  should   suffer   by   act   of 

another 379 

Code  of  Civil  Procedure. 

11203.     Filing  contractor's  bond 816 

Penal  Code. 

1213.       Punishment   for    robber^ 271 
664.       Attempt  to  commit  crime 271 
I  666,  667.     Second  offense  :  punishment. .   278 
1 671.       Imprisonment  for  life 272 

Colorado. 

Constitution. 

Art.  2,  {  14.  Taking  property  for  reser- 
voir site    386 

Art  15,  i  8.       Right  of  eminent  domain . .  387 

Art  16,  I  6.     Diversion  of  water 908 

Mills's  Annotated   Statutes. 

Vol.    1,    I   1716.     Taking  private  property 

for  private  use 390 

Coaneoticut. 

Revision,  1796. 

P.  253.     Title   to   lands 710 

Statutes. 

1881,  April  14,  9  4.     Charter  of  Waterbury,  215 

General  Statutes. 

Tit  50,  S  40.     Support  of  paupers 126 

General  Statutes,  1902. 

^    1109.     ttlght   of   entry 711 

60  L.  K.  A. 


Florida. 

Constitution. 

Art.  3,    I    16.  Laws  to  have  but  one  sub- 
ject   544 

Art.  3,    {$20,21.     Ix>cal  and  special  laws.  544 
Art  4.    S    4.     Commander-in-chief  of  mili- 
tia   542 

Art  4,    I    16.  Appointment       of     commis- 
sioned officers 542 

Art  9,    I    1.     Taxation   to   be   uniform . . .  543 

Art.  9,    I    2.     Taxation    544 

Art  9,    §    5.     County   taxes    541 

Art  14.  Militia 544 

Art  14,  f    1.     Who  to  constitute  militia..   542 

Art.  14,  f    2.     Organization   of  mllltia 542 

Art  14, 1    3.     Major      and      brigadier-gen- 
erals   , .   542 

Art  14,  §    4.     Calling  out  militia 542 

Statutes. 

1822,  p.  14.     Garnishment 552 

1845,  chap.  43,  {  1.     Garnishment 558 

1868,  chap.  1636.  §  20.     Requiring  county 

to  provide  armory . .   546 
1872,  chap.  1882.       Powers  and  duties    of 
county     commission- 
ers   553 

1875,  chap.  2065.     Exemption     from     gar- 

.   „  nishment 553 

1887,  chap.  3738.     Garnishment 553 

1893,  chap.  4136.     Right  to  garnishment..  660 
1890,  chap.  4084,  f  27.     Requiring  county  to 
.«^-     .          ^                 provide  armory    ...  541 
1901,  chap.  4073.     Garnishment 553 

Revised  Statutes, 

Div.  1,  tit  1,  chap.  1,  i  1.     Definitions 660 

I    578.     Powers     and     duties     of     county 

.    ^  ^  commissioners    ....  553 

{  1666.     Right  to  garnishment 650 

S  200s.     Exemption  from  garnishment  . . .  653 
Duval's  Compila tion. 

fi   17,  p.  11.     Garnishment 552 

McClcllan's  Digest. 

P.  550,  {  12.     Garnishment 552 

P.  551,  §  14.     Garnishment 553 

Thompson's  Digest. 

P.  371.     Garnishment 552 

Georgia. 
Statutes. 
1821,  Dec.  21.     Enlarging  estates  tall   into 

fee-simple  estates  . .  278 
Code,  1882. 
I    2664.     Conclusive  presumption  of  gift. .  556 
Ciinl  Code. 

if  2317-2318.     Tracing   freight    818 

2321.     Liability  of  railroad  company..  253 

2500.     Paternal    power   of  mother 558 

2510.     Inheritance   by    bastard 559 

3086.     Estates  tall 278 

i    3101.     Rights  of  heirs    276 

i    3179.     Appointment  of  trustees  to  exe- 
cute trust    280 

I    3324.     Wills;   intention  of  testator 276 

i    3601.     Conveyance  of  future  interest  . .  276 

i    3826.     Action  for  physical  injury    ....  561 

i    3828.     Action   for  wrongful  death 565 

i    3891.     Plea  of  Justlllcutlon 660 

i    3892.     Extenuation    and    mitigation   of 

damages 560 

i3005.     Damages   for   injury 561 

3906.     Additional  damages 562 

4138.     Words  creating  trust 280 

Penal  Code. 

!1(>2.     DeUning   "battery"    563 

.    103.     Evidence  in  action  for  assault. . .  561 

002.     Power  of  passenger  conductor. .  714 
Cobb's  Digest. 

P.    169.     Enlarging  estates   tall    into   fee- 
simple    estates 278 

Idaho. 
Statutes. 

1899,  p.  121.     Registry  law    285 

1899,  p.  202.     Chattel  mortgages    285 


Citations. 


Revised  Statutes, 

12825.     DefiDition  of  "real  estate'*    286 
3385.     Chattel    mortgaf^es    285 
{ 8300-93.     Foreclosure   of   chattel   mort- 
gage   284 

I    6765.     -Rape"    defined    716 

niinofji. 

Statutes, 

1872,  p.  353.     Action  for  homicide 558 

Private  Laws. 
1857,  pp.  540,  541.     Carllnyille  charter  ...  303 
Starr    d    Curtis's    Annotated    Statutes. 

Vol.  1  (2d  ed.),  pp.  1266,  1267.  Pine  for 
dlsturhlng  assem- 
blage   288 

Hurd's  Revised  Statutes,  189S. 

Chap.  70,  p.  813.  {  2.  Action  for  homi- 
cide   558 

Hurd's  Revised  Statutes,  1899. 

P.  275,  art  5,  1 1, 1  21.     Regulation  of  speed 

of  trains   892 

P.   1332,   S   24.     Fencing     and     operating 

railroads 302 

Criminal  Code. 


Di7. 1,  i  56. 
Dlv.  1, 1  60. 


Art  1,  I    1. 
Art  1,  i  23. 

Art  4,  i  10. 

Art  4, 1  25. 

Art  5,  fi  14. 


Fine  for  dlRturbance  of  peace  288 
Fine    for    disturbing    assem- 
blage   288 

Indiana. 

Constitution. 

Inalienable  rights   300 

Prohibiting    exclusive    privi- 
leges   309 

Acts  to  embrace  but  one  sub- 
ject   809 

Authentication  as  to  passage 

of  act 683 

Signing  bills 682 

Statutes. 

1867,  March  14.     Power  of  common  coun- 
cil over  streets    . . .   826 
1887,  p.  13.       Contracts  with  employees.  ..  311 
1889,  p.  101.     Contracts   with   employees..  311 
1801,  March  6.     Indianapolis  charter  ....  853 

1891,   p.    199.     Tax  law 685 

1808,  March  6,  p.  374.  Taxation  of  com- 
panies   681 

1901,  March  11,  p.  548.  Issuance  of  checlcs 
in  payment  of 
wages 309 

Revised  Statutes,  189.'/. 

18408.  Tax  law 685 
8478.  Taxation  of  companies 685 
8503.     Schedule  required    of    telegraph 

company 690 

Bwms's  Revised  Statutes,  1901. 

{      261.     Action    by    trustee    of    express 

trust 830 

i662.     Entry    on    record    831 
i  2283.  2284.     Garnishment 399 
8623.     Power  of   common   council    over 

,  streets 826 

I    3794.     Indianapolis  charter   835 

I    5153,   cl.   5.     Organization   and   control 

of  railroads    835 

I    744Sa.     Issuance  of  checks   In  payment 

of  wages  309 

Homer's  Revised  Statutes,  1901. 

I    6206«.     Fellow-servant  law    254 

ElliotVs  Supplement. 
ii  1599, 1610.     Contracts  with  employees. .  811 


Art  8.  I  2. 


Iowa. 

Constitution. 

Corporations  subject  to  taxa- 
tion   

Statutes. 


99 


Code,  187S. 
i    1307.  Liability  of  railroad  company. 
Code,  1897. 

!2991.     Tenancy  at  will 
{  4625,  4626.     Contract  to  convey  land. 


251 


401 
842 


Art  11,  {  1. 


Kansas. 

Constitution. 

Property  exempt  from  taxa- 
tion   


85& 


General  Statutes,  1901. 


S1017.  Municipal  water  supply 
5858.  Liability  of  railroad  company... 
7504.     Property  exempt  from  taxation .  . . 

Kentucky. 

Constitution. 

{    2.     Exercise  of  arbitrary  power 

i  17.     Prohibiting  excessive  fines  and  cruel 

punishment   

Statutes. 

1804,  p.  33.     Evasion  of  law  against  liquor 
selling 

General  Statutes. 

Chap.  1,  i  5.     Liability  for  acts  of  mob  . . . 

Statutes. 

Liability  for  acts  of  mob 

Construction      of      words       and 

phrases  

Baggage  

Second  conviction  of  felony  .... 
Evasion    of    law    against    liquor 

selling 

Civil  Code. 


854 
252- 
854 


§8. 
M60. 

«783. 
I  1130. 
§  2572. 


§34.     Suit  by  wife  alone. 


724 

72e^ 

726. 
57T 

57T 

725 
84T 
72a 

72& 
424 


Art  14. 


Louisiana. 

Constitution. 

Equal  and  uniform  taxation. 

Statutes. 


1874,   No.  157.     Consolidation  of  corpora- 
tions   

BCaine. 

Private  and  Special  Laws. 

1899,  chap.  200.     Kennebec  water  district, 

Revised  Statutes. 

Chap.   46,   I   28.     Charters  subject  to  re- 
peal   

Blaryland. 

Declaration  of  Rights. 

Art   15.     Imposition  of  taxes 

Statutes. 

1806,  chap.   446.     Insolvents   

Code  of  Public  General  Laws,  1888. 
Art.  47,  H  22,  23.     Insolvents 

Massachusetts. 


Art  12. 


Bill  of  Rights, 
Regulation   of  prosecutions 


9th  Gen.  Assem.  p.  198.     Liability  of  rail- 
road company    ....  251 
60  L.  R.  A. 


Miohigan. 

Constitution. 
Art  14,  1 11.     Uniform  taxation  . . . 
Statutes. 

1889,   No.   195.     Tax  law 

Compiled  Laws. 
Chap.  55,  I  1.     Sunday  observance. 
Compiled  Laws,  1897. 
{  3831,  subdivs.  6,  7,  9.     Tax  law. 


33& 
51 

86(V 

86^ 

o4t 

578- 
67& 

31f^ 

389> 
834 
62» 
330 


Citations. 


Minnesota. 

Statutes. 


1901,  chap.  258. 
1873,  chap.  5. 


Drainage    law 172 

Laying?  out    public    high- 
ways   186 

General  Statutes,  189i. 

Chap.  34,  tit  3.     Charitable     educational 

Institutions 871 

f  2701.     Uabillty  cf  railroad  company...  254 

Mississippi. 

Constitution  1869. 

Art  12,  {  13.     Corporations  subject  to  tax- 

tlon 92 

Art.  12,  I  20.     Equal  and  uniform  taxation     92 

Constitution,  1890. 

f  90A.     Exemption  of  property  from  taxa- 
tion   112 

Ifi  180,  181.     Corporations 69 

Schedule. 

i  279.     Continuation  of  rights  and  char- 
ters of  corporations    69 
Statutes, 

1870,  p.  326,  {  16.     Consolidation   52 

1871,  p.  287.     Railroad  charter 113 

1872,  April  1.       Exemption   from   taxation,     93 

1873,  April  17.     Exemption   from  taxation,     93 

1873,  p.  562.     Railroad  charter 118 

1882,  p.  843,  S  5.     Railroad   consolidation . .     48 
1882,  p.  932, 1  25.  Railroad   consolidation..     62 
1882,  March  3,  p.  1015.     Rights   of  consoli- 
dated company  ....  112 

1884,  p.    29.     Exemption  to  railroads 111 

1884,  p.  936.     Railroad    charter ;    immuni- 
ties   113 

1884,  p.  985,  S  3.     Railroad  charter  ;  immu- 
nities   113 

1886,  p.  23,  {  6.     Railroad  taxation    Ill 

1888,  p.  49.       Railroad  taxation Ill 

1890.  p.  12.       Exemption  to  railroads Ill 

1890,  p.  675.     Consolidation      of     corpora- 
tions       90 

Code,  18S0. 

11596  608.     Railroad  taxation   Ill 

Code,  1892. 

1 3379.     Railroad  taxation    Ill 

1 3744.     Railroad  taxation    Ill 

53875.     Railroad  taxation    Ill 

4352.     Opinion  to  be  in  writing 114 

4881.     Certification  of  opinion    114 

Missouri. 

Constitution. 

Art.  2,  1 15.     Ex  post  facto  laws 88- 

Art  2,  t  20.     Taking   property   for   private 

or  public  use 199 

Statutes. 

1869,  March  2.       Consolidation  of  corpora- 
tions       74 

1875,  March  25.     Married   woman's   act...   883 

1877.  April  21,  p.  285.     Drainage    law 198 

1879,  p.  132..   Drainage  law    198 

Revised  Statu tesy  1889. 

4425.     Damages  for  wrongful  death 558 

4473.     Bastards ;    inheritance    558 

5270.     Guardian  of  illegitimate  child. . .  558 

5435.     Filing  homestead  claim 881 

1 6517  et  seq.     Drainage  law  199 

I    6864.     Right   of   wife   to   sue 883 

6869.     Separate  property  of  wife 883 

Revised  Statutes,  1899. 

f    2873.     Liability  of  railroad  company..  250 

II  8251  et  seq.     Drainage  law 199 

Nebraska. 

Bill  of  Rights. 

4  6.      Right  of  trial  by  Jury 439 

1 13.    Right  to  resort  to  courts 437 

Constitution. 

Art  1, 1 21,     Compensation     for     property 

taken 880 

^  L.  R.  A. 


Art  3,  I  11.  As  to  amendment  of  law. . . .  606 
Art  3, 1  12.     Exemption       of       legislators 

from   arrest    612 

Art.  5,  1 1.       Executive  department 614 

Statutes. 

1877,  Feb.  9.     Water  rights 895 

1877,  Feb.  19.  p.  168.     Irrigation  act 899 

1885,  chap.  49.     Marriage  after  divorce. . .  607 

1895,  chap.  69,  p.  244.     Irrigation  act 906 

1899,  p.  503,  chap.  68.     Irrigation  law...   899 

Compiled'  Statutes. 

Chap.  15a,  fi  1.     Common-law  rule. .    . .  897,  912 

Chap.  16,    I  81.  Railroads 900 

Chap.  41,    I  3.     Notice  to  Indorser  of  dis- 
honored note  or  bill,  438 
Chap.  57,    1 8.     Ascertainment    of   damage 
by  retention  of  wa- 
ter   914 

Chap.  88,    I  2.     Limitation  of  actions 927 

Chap.  93a,  art  1,  |  6.       Riparian  rights. . .  914 

Chap.  930,  art  2,  {  20.     Use  of  water 909 

Chap.  93a,  art  2,  I  43.  Riparian  rights  . . .  914 
Chap.  93a,  art  2,  f  63.     Sale   and     disposal 

of  water   907 

Chap.  93a,  art  2,  8  65.  Use  of  water  ....  915 
Chap.  93a,  art  3,  I  32.     Riparian  rights  . . .  914 

Compiled  Statutes,  1901. 

Chap.  7,  Sf  1-6, 13.  Rights  and  duties  of 
attorneys  and  coun- 
selors at  law 430 

Chap.  14,  art  1,  %  69,  f  24.     Planting   shade 

trees  in  street 427 

Chap.  25,  {  45.     Marriage  after  divorce. . .   607 

Chap.  37,  8  1.       Illegitimate  children 701 

Chap.  56,  art  1,  H  7,  15, 16.  Medicine  ...  738 
Chap.  93a,  art  2,  f  |  39-48.  Irrigation  law  899 
Chap.  98a,  art  2,  t    41.     Appropriation     of 

water 889 

Chap.  93a,  art  2,  |    43.     Use  of  water  for 

domestic  purposes  . .   891 
Chap.  93a,  art  3,  {    10.     Condemnation    for 

irrigation     purposes  899 

Compiled  Statutes,  1897. 

Chap.  93a,  art  2,  |§  47,  48.     Riparian 

rights 895 

Code  of  Civil  Procedure. 

S  60.       County    in    which    actions    are    to 

be  brought   618 

§  128.  rerformance  of  conditions  prece- 
dent   920 

fi  129.     Action  on  negotiable  instrument . .  434 

§  363.     Service  on   witness 614 

Criminal  Code. 

$  177.     Compounding  crimes 738 

New  Hampshire. 

Constitution. 

Art  ;5.       Surrender  of  natural   rights 740 

Art.  Ti,       I'owers   of  general    court 740 

Art.  82.     Encouragement  of  literature. . . .  740 
Statutes. 

1901,  chap.  16, 1  7.  School  attendance  ...  741 
1001,  chap.  61, 1 1.     Attendance  of  children 

at   school    740 

Public  Statutes. 

Chap.  93, 1  6.  Attendance  at  school  ....  741 
Chap.  93,  i  14.     Attendance  of  children  at 

school 740 

New  Jersey. 

Constitution,  1776. 

Art  22.     Common    law    766 

Constitution. 

Art  4,  §  7,  IT  4.       Revision  of  law 568 

Art  4, 1  7,  ^  11.  Prohibiting  local  or  spec- 
ial laws 567 

Statutes. 

1713-14,  March  17.     Conveyances 766 

1792,  Nov.  24,  p.  794.  Revision  of  statutes  766 
1846,  p.  164.     Division    of    townships  Into 

school   districts    . . .   569 
1851,  March  14.     Transfer  of  estates  in  ex- 
pectancy   750 


82b 


Citations. 


1867  p.  360.     Schools 

1871,  pp.  946-1093.     Railroad        consolida- 

tion   

1872,  p.  567.     Railroad   consolidation    

1878,  April  5.     Formation  of  boroughs. . . 
1893,  March  1,  p.  69.     Public    roads    and 

parks  

1804,  May  25,  p.  540.  Street-lighting  dis- 
tricts   

ISO.'S,  March  22.     Incorporation  of  cities.. 

1896,  March  17,  p.  80.  I'ublic  roads  and 
parks  

1896,  March  25,  p.  132.  Street  -  lighting 
districts    

1807.  p.  285.     Boroughs 

1898.  p.  676.     Conveyances 

1898,  p.  711.     Conveyances 

Patcrson's  Laws. 

P.  6.         Conveyances 

P.  325.     Division   of   townships    into    road 

districts  

General  Siatntefi. 


569  1 

567 
567 
568 

566 

567 
569 


Penal  Code. 

\  544.     False  pretenses    77r 

i  715.     Husband  and  wife  as  witnesses.  .  .   46r 

North   Carolina. 

Constitution. 
Disposition  of  homestead  . . .   884 
Private  Laics. 


Art.  10,  I  8. 


566    1901,  chap.  342,  {  15.     Charter  of  Scotland 

Neck 636 

Clark's  Code. 


567 
569 
765 
765 


Vol.  1, 
Vol.  1. 
Vol.  1, 
Vol.  1. 

Vol.  2. 
Vol.  2, 
Vol.  2. 
Vol.  2, 


p.  179. 
p.  785. 
p.  877,  § 
p.  881. 

p.  1283, 
p.  12K5, 
p.  2539. 
p.  2591. 


Formation  of  boroughs   . . . 

Incorporation  of  cities 

119.     Conveyances  

Transfer  of  estates  in  ex- 
pectancy   

f  9.       Ejectment 

I  24.     Ejectment 

Practice   act 

i  340.  Protection  of  rights 
of  defendant 

i  62.  Division  of  townships 
into   road   districts. 

Public  roads  and  parks 

pi.  246.     Schools 

pi.  257.     Schools 

Street-lighting    districts. . . 

New  York. 

Constitution. 

Art.  3,  §  IS.     Forbidding     exclusive     privi- 
leges and  immunites 
Statutes. 


Vol.  3,  p.  2817, 

Vol.  3,  p.  2951. 
Vol.  3.  p.  3059, 
Vol.  3,  p.  3061, 
Vol.  3,  p.  3060. 


766 
569 


568 
569 
766 

750 
767 
767 
767 

766 

569 
566 
569 
569 
.567 


185»,  chap.  117. 


1854,  chap.  245. 
1879,  chap.  4. 

1883,  chap.  278. 

1891,  chap.  215. 

1892,  chap.  677,  §  4.     Defining 


1895,  chap.  242. 

1897,  chap.  41.«>. 

1898,  chap.  227. 


Formation  of  corporation 
for  erection  of  build- 
ings   

Joint-stock  companies    . . 

Thousand  Island  Park 
Association 

Thousand  Island  Park 
Association 

Transfer-tax  act 


property' 
Public  highways 


"personal 


I^bor   law    

Public  Improvement  com- 
mission   

1899,  chap.  550.     Public  Improvement  com- 

mission   

1900,  chap.  213.     Public  improvement  com- 

mission   

1901,  chap.  632.     Public  Improvement  com- 

mission   

Revised  Statutes. 

Vol.  1,  p.  414,  i  1.  Taxation  of  moneyed 
corporations 

Vol.  2  (Banks's  9th  ed.)  p.  1471.  Joint- 
stock  association 
law 


Code  of  Civil  Procedure. 


I    647. 
{    830. 


Attachment;   Interest    in    corpo- 
ration   

Reading  of  testimony  of  deceased 

witness 

{{  1919-1924.     Actions   by  or   against  as- 
sociations   

5    2016.     Habeas    corpus    
I  2032,  2033.     Remanding  prisoner 
20.S9.     Right  of  prisoner  to   controvert 

return  of  writ 

fi    3333.     Defining   "action"    

Cod;'  of  Criminal  Procedure. 

{ 8,  subdiv.  3.     Rights     of     defendant     In 
criminal   action    . . . 

f  280.     Time  of  commission  of  crime 

I  827.     Arrest  of  fugitive 

60  L.  R.  A. 


789 


787 
478 

788 

788 
477 

480 
788 
772 

770 

770 

770 

770 

487 
478 

480 

318 

478 
780 
780 

780 
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VAZOO  &  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY  ei  al. 

(77  Miss.  194.) 

1.  Tlie  plirase  «auclft  terms  as  they  may 
asrree  upon,'*  In  a  statute  authorizing  the 
consolidation  of  railroad  companies,  relates 
to  the  mere  administi'atlve  details  attending 
consolidation,  and  conveys  no  substantive 
powers  or  rights. 

!£.  A  consolidation  of  the  stock  of  cor- 
porations results  uniformly  and  necessarily 
In  the  creation  of  a  new  corporation. 

a.  .4.  consolidation  'which  results  in 
the  formation  of  a  neiiv  company,  and 
not  merely  a  merger  of  the  constituent  com- 


panies, retaining  their  separate  existences,  Is 
authorized  by  statutes  providing  for  the  con- 
solidation of  companies  under  the  name  of  one 
of  them,  without  saying  it  shall  be  under  its 
charter,  and  giving  to  the  new  company  all 
the  benefits,  rights,  franchises,  and  property 
of  the  original  companies. 

4.  The  riflrht  of  corporations  to  con- 
solidate is  a  arrant  of  a  corporate 
franchise  subject  to  Const.  §  180,  so  that 
any  exemption  of  one  of  the  old  companies 
from  taxation  is  cut  oflf,  although  5  181  pro- 
vides for  the  continuation  of  exemptions  to 
which  corporations  "are  legally  entitled"  at 
the  adoption  of  the  Constitution,  and  |  279 
of  the  schedule  provides  for  the  continuation 
of  the  rights  and  charters  of  corporations. 

6.  A  decision  as  to  an  exemption  from 
taxation,  In  a  case  between  the  sheriff  of  a 
county  and  a  railroad   company,   is  not  res 
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I.  Introduction. 

Before  entering  upon  the  discussion  of  the 
subject  of  corporate  taxation  in  the  United 
States  as  affected  by  that  clause  in  article  1,  $ 
30,  of  the  Federal  Constitution  forbidding 
every  state  to  pass  any  law  impairing  the  obli- 
gation of  a  contract,  it  will  be  useful  to  take  a 
preliminary  survey  of  the  litigation  between 
the  Yazoo  &  Mississippi  Valley  Railway  Com- 
pany and  the  public  officers  of  Mississippi,  of 
which  the  principal  case  is  a  part.  The  cases 
in  the  group  are  typical.  In  them  were  de- 
cided the  main  questions  that  arise  in  cases  in 
this  class. 

The  original  act  of  the  Mississippi  legislature 
incorporating  the  Yazoo  &  Mississippi  Valley 
Hallway  Company  (February  17,  1882)  con- 
tained (S  8)  an  exemption  from  taxation.  It 
provided :  That,  in  order  to  encourage  the  in- 
vestment of  capital  in  the  works  which  said 
company  is  hereby  authorized  to  construct  and 
maintain,  and  to  make  certain  in  advance  of 
such  investment,  and  aa  an  inducement  and 
consideration  therefor,  the  taxes  and  burdens 
which  this  state  will  and  will  not  impose  there- 
on, it  is  hereby  declared  that  said  company,  Its 
stock,  Its  railroads  and  appurtenances  and  all 
Its  property  In  this  state  necessary  or  incident 
to  the  full  exercise  of  all  the  powers  herein 
granted, — not  to  include  compresses  or  oil 
mills, — shall  be  exempt  from  taxation  for  a 
term  of  twenty  years  from  the  completion  of 
said  railroad  to  the  Mississippi  river,  but  not 
to  extend  beyond  twenty-flve  years  from  the 
date  of  the  approval  of  this  act ;  and  when  the 
period  of  exemption  herein  prescribed  shall  have 
expired  the  property  of  said  railroad  may  be 
taxed  at  the  same  rate  as  other  property  in 
this  state. 

Taxes  having  been  assessed  against  this  rail- 
road before  its  construction  had  progressed  as 
far  as  the  Mississippi  river,  the  companr 
3  33 
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judicata  in  a  case  between  a  state  reyenae 
agent  and  a  different  railroad  company,  al- 
though it  may  be  persoasiTe  under  the  doc- 
trine of  stare  deoisU, 

6.  A  decision  as  to  the  taxes  of  one 
year  is  not  re$  judicata  as  to  the  taxes  for 
another  year. 

7.  The  leffislatare  not  only  eonld  bat 
-was  reQvlred  to  in&pose  taxes  on  the 
property  of  private  eorporations  for 
pecuniary  profit,  Just  as  and  when  it  woald 
tax  the  property  of  indiyldaals,  under  Const 
1869,  art.  12,  i  18,  proTidlng  that  the  proper- 
ty of  such  corporations  "shall  be  subject  to 
taxation  the  same  as  that  of  Individuals,'*  and 
i  20,  providing  for  equal  and  uniform  taxation 
of  all  property  according  to  value. 

8.  The  dootrine  of  stare  deelsis  cannot 
be  invoked  In  favor  of  decisions  on  former 
statutes  which  were  merely  similar  to,  but 
not  identical  with,  one  under  review.  • 

•.  A  decision  that  a  statvte  constitutes 
a  contract,  and  that  an  act  repealing  It  is 


void,  is  not  an  estoppel  to  a  subsequent  deci- 
sion holding  that  the  former  statute  Itself 
is  unconstitutional. 

10.  A  constitvtional  provision  adopted 
from  another  state  must  l>e  construed  ac- 
cording to  the  established  meaning  of  the 
provision  that  had  been  acquired  in  the  state 
from  which  it  was  talEen. 

On  motion  to  strike  from  files, 

11.  The  covrt  has  a  ri^ht  to  file  a  new 
and  fuller  opinion  containing  every  rea- 
son for  the  decision  that  was  included  in  the 
first  opinion  and  an  additional  reason  also, 
although  the  cause  has  been  remanded  to  a 
lower  court. 

18.  The  constitutional  provision  as  to 
due  process  of  law  is  not  violated  by  fil- 
ing a  new  and  fuller  opinion  after  the  cause 
has  been  remanded  to  a  lower  court. 

{Woods,  Oh.  J.,  dissents.) 

(November  22,  1898.) 


brought  its  bill  in  chancery  against  the  sheriffs 
and  tax  collectors  of  the  several  counties 
through  which  its  line  extended  for  an  injunc- 
tion against  their  collection.  Upon  demurrer 
to  the  bill  it  WAS  dismissed,  and  the  corporation 
appealed  to  the  Mississippi  supreme  court. 
That  tribunal  aArmed  the  Judgment. 

Plsntlng  itself  upon  the  general  principles 
that  legislation  which  relieves  any  species  of 
property  from  its  due  proportion  of  the  burdens 
of  government  must  be  so  clear  that  there  can 
l>e  neither  reasonable  doubt  nor  controversy  in 
regard  to  Its  meaning;  that  statutes  exempting 
persons  or  property  from  taxation,  being  in 
derogation  of  the  sovereign  authority  and  of 
common  right,  are  to  be  strictly  construed ;  and 
that,  as  taxation  is  the  rule,  and  exemption  the 
exception,  the  Intention  to  create  an  exception 
must  be  expressed  in  clear  and  unambiguous 
terms,  and  it  cannot  be  taken  to  be  intended 
when  the  language  of  the  statute  on  wliich  it 
depends  is  doubtful  or  uncertain, — the  court 
held  that  the  exemption  did  not  begin  before 
the  completion  of  the  road  to  the  Mississippi 
river;  that  when  the  road  was  finished  that 
far  the  exemption  would  continue  for  twenty 
years  theresXter,  provided  it  had  not  taken 
more  than  five  years  to  build.  If  it  had,  then, 
inasmuch  as  the  exemption  was  limited  to 
twenty-five  years  from  the  passage  of  the  act 
of  Incorporation,  it  would  be  shortened  by  the 
extra  time  consumed  in  construction.  Yazoo  k 
M.  Valley  R.  Co.  v.  Thomas,  66  Miss.  563,  6 
So.  108. 

This  decision  was  alSrmed  on  writ  of  error 
by  the  Supreme  Court  of  the  United  States. 
182  U.  S.  174,  33  L.  ed.  302,  10  Sup.  Ct. 
Rep.  68. 

The  affirmance  was  grounded  upon  the  above- 
stated  principles,  and  the  case  was  declared 
controlled  by  that  of  VIcksburg,  S.  ft  P.  R.  Co. 
V.  Dennis,  116  U.  S.  665,  29  L.  ed.  770,  6  Sup. 
Ct.  Rep.  626. 

About  the  same  time  the  railroad  brought  its 
bill  in  equity  In  the  United  States  circuit  court 
for  the  southern  district  of  Mississippi  for  an 
injunction  to  restrain  the  collection  of  levee 
taxes.  A  demurrer  to  this  bill  was  sustained, 
and  the  bill  dismissed  upon  the  same  ground. 
Yazoo  &  M.  Valley  R.  Co.  v.  Levee  Comrs.  37 
Fed.  24,  Allirmed  In  132  U.  S.  190,  33  L.  ed. 
308,  10  Sup.  Ct.  Rep.  74. 

The  railroad  was  equally  unsuccessful  In  its 
next  case,  a  suit  brought  to  enjoin  the  state 
revenue  agent  and  the  railroad  commission 
from  proceeding  further  in  the  assessment  of  | 
Its  propertv  for  back  taxes  which  the  Louls- 
60  L.  R.  A. 


ville.  New  Orleans  k  Texas  Railroad  Co.,  whose 
property  and  franchise  it  had  acquired  by  con- 
solidation, had  escaped.  No  question  of  con- 
tract was  raised  in  that  case,  but  the  railroad 
denied  the  Jurisdiction  of  the  commission  to 
assess  back  taxes  for  the  stated  years  on  the 
ground  that  It  was  not,  until  subsequently, 
clothed  with  any  power  to  assess  railroad  taxes. 
Yazoo  V.  M.  Valley  R.  Co.  v.  Adams,  73  Miss. 
648.  19  So.  91. 

The  railroad  failed  also  In  its  defense  of  an 
action  by  the  state  revenue  agent  to  recover 
back  taxes  due  the  municipalities  of  Jackson, 
and  other  cities,  villages,  and  towns.  The 
company  insisted  that  it  was  exempt  from  such 
taxes  by  virtue  of  the  concluding  paragraph  in 
i  8  of  its  charter,  reading :  All  of  said  taxes 
to  which  the  property  of  said  company  may  be 
subject  in  this  state,  whether  for  county  or 
state,  shall  be  collected  by  the  treasurer  of  this 
state,  and  paid  into  the  state  treasury  to  be 
dealt  with  as  the  legislature  may  direct :  but 
said  company  shall  be  exempt  from  taxation  by 
cities  and  towns.  The  court  held  that  this 
provision  did  not  confer  an  exemption  absolute 
and  perpetual  from  local  municipal  taxation, 
but  merely  the  same  exemption  that  the  fore 
part  of  the  section  gave  from  state  taxes;  to 
wit,  sn  exemption  that  did  not  begin  until  the 
road  was  completed  as  far  as  the  Mississippi 
river.     76  Miss.  276,  22  So.  824. 

In  a  subsequent  appeal  in  this  case  the  rail- 
road set  up  a  claim  to  exemption  on  the  ground 
that  Its  road  was  completed  to  the  Mississippi 
river,  not  by  a  physical  construction,  but  In 
virtue  of  its  consolidation  with  the  Louisville, 
New  Orleans  &  Texas  Railroad  Company,  which 
had  bought  out  the  Natchez,  Jackson  k  Colum- 
bus Railway  Company,  whose  line  reached  the 
river.  The  ruling  was  that  an  actual  physical 
building  of  the  appellant's  road  to  the  Missis- 
sippi river  was  necessary  to  earn  the  exemption. 
This  was  the  consideration  moving  to  the  state 
for  Its  grant,  and  a  paper  or  constructive  com- 
pletion to  the  designated  terminus  did  not  sat- 
isfy such  consideration.  76  Miss.  545,  25  So. 
366. 

A  i^rlt  of  error  to  the  United  States  Supreme 
Court  to  review  this  decision  was  dismissed 
upon  the  ground  that  the  Federal  question  of 
the  impairment  of  a  contract  liad  not  l>een 
properly  raised.  180  U.  S.  41,  46  L.  ed.  416, 
21  Sup.  Ct.  Rep.  256: 

The  court  thought  the  case  resolved  to  this: 
Whether  Jurisdiction  could  be  sustained  when 
the  only  cjiiestion  involved  was  the  construc- 
tion of  u  charter  or  contract,  although  it  ap- 
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pR0S8-Al»PEALS  from  a  judgment  of  the 
\j  Circuit  Court  for  Hinds  County  ren- 
dered in  an  action  brought  to  enforce  pay- 
ment of  taxes  alleged  to  be  due  and  unpaid 
for  the  years  1892,  1893,  1894,  and  1895; 
the  defendants  appealing  from  so  much  of 
the  judgment  as  permitted  a  recovery  for 
the  year  1895;  and  the  plaintiff  appealing 
from  so  much  as  denied  a  recovery  for  the 
other  years.  Reversed  on  both  appeals. 
The  facts  arc  stated  in  the  opinion. 
Messrs.  Criti  St  Beekett,  for  plaintiff: 
For  a  claim  to  exemption  from  taxation 
to  arise  at  all,  the  parly  claiming  must  af- 
firmatively and  clearly  bring  himself  within 
the  language,  and  witiiin  the  terms  and  con- 
ditions, of  the  statute  on  which  the  exemp- 
tion is  to  take  effect.  An  exemption  is  not 
transferable  unless  by  express  words,  or  by 
an  intention  clearly  manifested  by  the  lan- 


guage of  the  statute.  In  both  cases  all 
doubts  are  resolved  in  favor  of  the  state  and 
against  the  exemption. 

Tazoo  d  M.  Valley  R.  Co.  v.  Thomas,  66 
Miss.  562,  5  So.  108;  Oreenville  Ice  d  Coal 
Co.  V.  Greenville,  69  Miss.  86,  10  So.  574; 
State  V.  Simmons,  70  Miss.  485,  12  So.  477 ; 
Cairo  d  F.  R.  Co.  v.  Parks,  32  Ark.  135; 
People  ex  rel.  Huok  v.  Ora^eland  Cemetery 
Co.  ^6  111.  339,  29  Am.  Rep.  32;  Pearsall  v. 
Great  Northern  R.  Co.  161  U.  S.  664,  40  L. 
cd.  844,  16  Sup.  Ct.  Rep.  705;  Louisville  d 
N.  R.  Co.  V.  Kentucky,  161  U.  S.  685,  686, 
40  L.  ed.  853,  854,  16  Sup.  Ct.  Rep.  714; 
Phoenix  F.  d  M.  Ins,  Co.  v.  Tennessee,  161 
U.  S.  177,  40  L.  ed.  661,  16  Sup.  a.  Rep. 
47 1 ;  Bank  of  Commerce  v.  Tennessee  use  of 
Memphis,  163  U.  S.  423,  41  L.  ed.  213,  16 
Sup.  Ct.  Rep.  1113;  Central  R.  d  Bkg.  Co. 
V.  Wright,  164  U.  S.  335,  41  L.  ed.  457,  17 


peared  that  there  were  statutes  subsequently 
enacted  which  might  have  been,  but  were  not, 
relied  upon  as  raising  a  Federal  question  con- 
cerning the  construction  of  the  contract.    Ibid. 

Then  came  the  litigation  in  the  principal 
case.  The  Mississippi  Constitution  of  1869 
contained  two  sections  (art.  12,  H  13  and  20) 
of  supreme  importance  in  this  controversy. 
The  one  provided  that  the  property  of  all  cor- 
pora flons  for  pecuniary  profit  should  be  sub- 
ject to  taxation  the  same  as  that  of  individuals : 
the  other,  that  taxation  should  be  equal  and 
onifonn  throughout  the  state,  and  that  all 
property  should  be  taxed  according  to  Its  value, 
to  be  ascertained  as  directed  by  law. 

The  supreme  court  of  Mississippi  had  held 
that,  notwithstanding  these  provisions,  the  leg- 
islature had  power  to  exempt  from  taxation 
corporations  and  their  property  for  a  limited 
time, — that  is  to  say.  that  the  constitutional 
requirement  that  corporate  property  should  be 
subject  to  taxation  did  not  require  that  it 
should  always  be  subjected  to  taxation;  but 
that  the  legislature  could  not  put  such  property 
permanently  beyond  the  reach  of  the  taxing 
power.  Its  view  was  that  the  provisions  were 
mandatory  as  to  the  continual  liability  of  cor- 
porate property  to  l>e  taxed,  but  permissive  as 
lo  the  taxation  or  exemption  thereof  at  the  dis- 
cretion of  the  legislature.  Mississippi  Mills  v. 
Cook.  56  Miss.  40. 

In  the  case  Involving  the  levee  taxes,  in  the 
Federal  court,  above  cited.  Hill,  J.,  expresses 
tbe  opinion  that  despite  the  constitutional  pro- 
visions referred  to  the  Mississippi  legislature 
was  competent  to  pass  laws  exempting  prop- 
erty from  taxation  for  definite  periods,  and  In 
so  far  apcrees  with  and  approves  the  last  case. 
But  he  differs  with  the  majority  hi  that  case 
hi  the  view  that  such  an  exemption  was  sub- 
ject to  repeal,  at  the  discretion  of  the  legis- 
lature, at  all  times.  He  admits  that  such  may 
be  the  case  with  respect  of  private  corporations 
created  solely  for  the  profit  of  their  stockhold- 
ers, In  which  the  public  has  no  Interest,  but 
thinks  it  Is  not  so  as  to  corporations  like  rail- 
roads charged  with  public  duties.  A  grant  of 
exemption  to  ^uch  a  corporation,  he  thinks,  con- 
Rtltutes  an  irrepealable  contract.  But  he  says 
he  ran  rite  no  authority  for  this  distinction. 
Yftsoo  k  M.  Valley  R.  Co.  v.  Levee  Comrs.  37 
Ked.  24,  supra. 

It  was  while  the  Mississippi  Constitution  of 
lS6d  was  in  force  that  the  original  act  of  In- 
corporation of  the  Yazoo  &  Mississippi  Valley 
Railway  Company  was  passed  (February  17, 
18821.  and  the  decisions  have  been  noted  hold- 
ing tliat  the  exemption  thereby  granted  did  not 
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become  operative  until  the  road  was  completed 
to  the  Mississippi  river;  that  completion  meant 
an  actual  physical  construction  to  a  terminal 
on  the  river;  and  that  the  exemption  was  not 
earned  by  the  acquisition,  through  consolidation 
or  otherwise,  of  another  railroad  having  such 
a  terminal.  While,  too,  that  Constitution  was 
In  force,  there  were  incorporated  several  other 
Mississippi  railroads,  and  these  In  turn  merged 
by  consolidations  into  the  Louisville,  New  Or- 
leans, k  Texas  Railway  Company.  One  of  these 
roads,  the  Mobile  k  N.  W.  Railway  Company, 
Incorporated  by  act  of  July  20,  1870,  was 
granted  (i  21)  an  exemption  whereby  the  state 
agreed  with  said  company  (and  which  agree- 
ment is  irrepealable)  that  all  taxes  to  which 
said  company  shall  be  subject  for  the  period  of 
thirty  years  are  hereby  appropriated  and  set 
apart,  and  shall  be  applied  to  the  debts  and  lia- 
bilities which  the  said  company  may  have  In- 
curred in  the  construction  of  said  road,  or  for 
money  borrowed  by  said  company  upon  lands, 
or  otherwise,  to  be  used  In  constructing  said 
road  or  paying  debts  incurred  by  said  company 
in  constructing  the  same,  with  a  proviso  that 
the  exemption  should  cease  whenever  the  an- 
nual  proAts  warranted  an  8  per  cent  dividend. 

The  provisions  of  this  section  were  extended 
by  an  act  of  August  8,  1870,  to  other  railroads, 
among  which  were  the  Memphis  k  Vicksburg 
and  the  Natchez  k  Jackson  companies. 

An  act  of  the  same  date,  incorporating  tbe 
Memphis  k  Vicksburg  Railway  Company,  pro- 
vided (|  16)  that  such  company  should  have 
the  right  and  power  to  consolidate  Its  stock, 
property,  and  franchises  with  any  other  road 
or  roads  In  or  out  of  the  state  at  any  time  Its 
president  and  directors  might  deem  proper,  and 
upon  such  terms  as  might  be  consistent  with 
the  powers  conferred  upon  it. 

The  act  Incorporating  the  New  Orleans,  B.  R., 
V.  k  M.  Short  Line  Railway  Company  of  March 
9,  1882,  enacted  ({  25)  that  such  company 
should  have  power  and  authority  to  purchase 
and  bold  any  connecting  railroad,  and  to  op- 
erate the  same,  or  to  consolidate  with  any  other 
company  under  the  name  of  one  or  both ;  and 
that,  when  such  purchase  was  made  or  consol- 
idation effected  the  said  company,  should  be  en- 
titled to  all  the  benefits,  rights,  franchises, 
lands,  and  property,  of  every  description,  b*^- 
longlng  to  said  road  or  roads  so  sold  or  con- 
solidated. 

The  two  companies  Just  mentioned  were  by 
merger  agreement  consolidated  August  12 
1884,  into  the  Louisville,  New  Orleans,  &  Texns 
Railway  Company. 

An  act  approved  March  8,  1882,  and  amend -^c! 
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Nov., 


Sup.  Ct.  Rep.  80;  1  Desty,  Taxn.  p.  135; 
fiouthuestcm  H.  Co.  v.  Wright,  116  U.  S. 
231,  29  L.  ed.  626,  6  Sup.  Ct.  Rep.  375; 
Vickahurg,  H.  d  P.  R.  Co.  v.  Dennis,  116  U. 
S.  668,  29  L.  ed.  771,  6  Sup.  Ct.  Rep.  625; 
Covington  d  L.  Tump.  Road  Go.  v.  Sand- 
ford.  164  U.  S.  587,  41  L.  ed.  563,  17  Sup. 
Ct.  Rep.  198 ;  Mobile  d  O.  R.  Co.  v.  Tennes- 
see, 153  U.  S.  607,  38  L.  ed.  801,  14  Sup. 
Ct.   Rep.   068. 

llie  decision  as  to  taxes  for  any  one  year 
is  not  res  judicata  as  to  the  taxes  of  any 
other  year. 

Keokuk  d  W,  R.  Co.  v.  Missouri,  152  U. 
S.  313,  38  L.  ed.  455,  14  Sup.  Ct.  Rep.  592; 
Lost  Chance  Min.  Co.  v.  Tyler  Min.  Co.  157 
U.  S.  683,  39  L.  ed.  859,  15  Sup.  Ct.  Rep. 
733;  Phoenix  F.  d  M.  Ins.  Co.  v.  Tennessee, 
161  U.  S.  185,  40  L.  ed.  664,  16  Sup.  Ct. 
Rep.  471. 


The  legislature  could  not  grant  an  irre- 
pealable  exemption. 

Mississippi  Mills  v.  Cook,  56  Miss.  44: 
Fant  V.  Gibbs.  54  Miss.  396;  Baldtmn  v. 
Franks,  120  U.'  S.  085.  30  L.  ed.  768,  7  Sup. 
Ct.  Rep.  050.  763;  Marshall  Field  d  Co.  v. 
Clark,  143  U.  S.  695,  36  L.  ed.  310,  12  Sup. 
Ct.  Rep.  495.  ' 

The  consolidation  create<l  a  new  company, 
into  which  an  exemption  could  not  enter 
under  the  Constitution. 

Keokuk  d  W.  R.  Co.  v.  Missouri,  152  I'. 
S.  304,  38  L.  ed.  451,  14  Sup.  Ct.  Rep.  592: 
Trask  v.  Maguire,  18  Wall.  391,  21  L.  ed. 
938;  Shields  v.  Ohio,  95  U.  S.  320,  24  L.  ed. 
:^57 :  Atlantic  d  G.  R.  Co.  v.  Georgia,  98  U. 
S.  360,  25  L.  ed.  186;  Louisville  d  X.  R.  Co. 
V.  Palmes.  109  U.  S.  248,  27  L.  ed.  924,  3 
Sup.  Ct.  Rep.  193;  Memphis  d  L.  R.  R.  Co. 
V.  Railroad  Comrs.  112  U.  S.  621,  sub  nojn. 


March  15,  1884,  authorized  the  Memphis  & 
Vlcksbur^  road  to  consolidate  with  any  other 
company  or  companies,  domestic  or  foreign,  so 
that  all  the  companies  so  consolidating  should 
be  mcr;red  Into  and  become  one  company,  and 
provided  that  the  company  so  formed  by  such 
consolidation  should  be  doomed  and  held  to  be 
a  domestic  corporation,  and  should  have,  enjoy, 
and  possess  all  the  rights,  ways,  privileges, 
franchises,  property,  grants,  and  Immunities 
which  vteve  then  possessed  by  the  companies 
entering  into  such  consolidation  as  fully  as 
though  the  same  were  conferred  specially  In 
such  act.  Another  section  (5)  applied  $  21  of 
the  Mobile  &  Northwestern  charter  to  the  com- 
pany so  consolidated. 

The  orlglnHl  charter  of  the  Ynzoo  &  Missis- 
sippi Valley  Railway  Company  of  February  17, 
18S2,  authorized  tliat  corporation,  also,  to  con- 
solidate with  any  other  railroad  company,  in 
or  out  of  Mississippi,  upon  such  terms  as  the 
consoildatlnc:  companies  might  agree  upon,  and 
provided  that  upon  any  such  consolidation  the 
consolidated  company  should  have  and  enjoy 
all  tbe  property,  rights,  privileges,  powers,  lib- 
erties, immunities,  and  franchises  therein 
granted,  but  that  such  consolidation  should 
not  have  the  effect  of  exempting  from  taxation 
the  railroad  or  property  owned  by  the  other 
consolidating  company  prior  to  the  consolida- 
tion, nor  of  exempting  from  taxation  any  prop- 
erty which  the  consolidated  company  might, 
after  the  consolidation,  acquire  under  the  char- 
ter of  such  other  company. 

And  lastly,  the  Louisville,  New  Orleans  & 
Texas  Railway  Company  and  the  Natchez,  Jack- 
son &  Columbus  Railway  Company  were,  by  act 
of  February  19,  1890,  authorized  to  consol- 
idate under  the  name  of  the  former,  upon  such 
terms  as  they  might  agree. 

In  the  situation  thus  brought  about,  the 
Mississippi  supreme  court  decided :  (a)  That 
the  exemption  given  by  i  21  of  the  Mobile  & 
Northwestern  Railway  Company  charter  was 
one  which  the  legislature  had  power  to  confer ; 
(b)  that  it  did  not  constitute  an  irrepealable 
contract ;  (c)  that  it  had  been  legally  extended 
and  confirmed  to  the  Natchez,  Jackson  &  Colum- 
bus Railway  Co. :  and  (d)  that  It  inured  upon 
consolidation  to  the  Louisville,  New  Orleans  & 
Texas  Railway  Company.  Natchez,  J.  &  C.  R. 
Co.  V.  Lambert.  70  Miss.  779,  13  So.  33. 

In  1890  Mississippi  adopted  a  new  constitu- 
tion. That  Instrument  provided  (|  180)  that 
all  existing  charters  or  grants  of  corporate 
franchise  under  which  organizations  had  not  In 
good  faith  taken  place  at  the  time  of  Its  adop- 
tion should  be  subject  to  Its  provisions;  and 
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(5  181)  that  the  property  of  all  private  cor- 
porations for  pecuniary  gain  should  be  taxed 
In  the  same  way  and  to  the  same  extent  as  the 
property  of  Individuals,  but  with  a  saring  clause 
continuing  in  full  force  and  effect  tax  exemp- 
tions to  which  corporations  were  legally  enti- 
tled at  the  time  of  its  adoption  for  the  period 
named  In  their  several  charters  or  by  general 
laws  unless  sooner  repealed  by  the  legislature. 
After  the  adoption  of  the  new  constitution,  and 
on  October  24,  1802,  articles  of  consolidation 
were  entered  into  between  the  Louisville,  New- 
Orleans.  &  Texas  Railway  Company  and  the 
Yazoo  &  Mississippi  Valley  Railway  Company, 
and  the  consolidated  road  took  the  name  of  tbc» 
latter  company.  The  case  last  cited  was  decided 
after  this  final  consolidation,  and.  beside  hold- 
ing as  stated,  also  held  that  the  last  combined 
company  succeeded  to  the  same  Immunity  from 
taxation  on  that  part  of  Its  lines  which  former- 
ly comprised  the  Natchez,  Jackson  &  Columbus 
Railroad. 

This  is  the  history  of  affairs  to  the  decision 
In  the  principal  case,  which  denied  all  exemp- 
tion to  the  railroad  and  explicitly  overruled  the 
prior  decisions  above  cited.  Mississippi  Mills 
v.  Cook,  56  Miss.  40,  and  Natchez,  J.  &  C.  11. 
Co.  V.  Lambert,  70  Miss.  779,  13  So.  33. 

The  principal  case  has  now  been  affirmed  by 
the  United  States  Supreme  Court.  Yazoo  &  M. 
Valley  R.  Co.  v.  Adams.  180  U.  S.  1,  45  L.  ed. 
395.  21  Sup.  Ct.  Rep.  240. 

Further  futile  attempts  of  this  company  to 
escape  taxation  hare,  down  to  the  present  time, 
been  reported. 

In  one,  no  question  of  Impairment  of  a 
contract  of  exemption  was  Involved.  The 
company  resisted  payment  of  the  taxes'  sued  for 
upon  the  ground  that  In  assessing  them  the 
constitutional  rule  of  uniformity  and  equality 
had  been  violated,  and  that  the  machinery  for 
assessment  and  collection  amounted  to  a  de- 
nial of  the  equal  protection  of  the  laws  and  to 
a  deprivation  of  property  without  due  process 
of  law  In  contravention  of  the  14th  Amend- 
ment to  the  United  States  Constitution.  77 
Miss.  764,  25  So.  355. 

Another  involved  the  question  whether  the 
Lambert  Case  was  to  be  regarded  as  res  judi- 
cata. It  was  insisted  that  overruling  it 
amounted,  so  far  as  this  railroad  was  con- 
cerned, to  a  violation  of  the  14th  Amendment. 
We  are  earnestly  urged  in  behalf  of  appellants, 
said  the  court,  to  overrule  77  Miss.  194,  297, 
.S09.  24  So.  200,  317,  Affirmed  In  180  U.  S.  1. 
45  L.  ed.  395,  21  Sup.  Ct.  Rep.  240  (the  prin- 
cipal case),  which  denies  to  them  the  exemption 
set  up   In   these   pleas,    and  to   reestablish    the 
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Memphis  d  L.  R.  R.  Co.  v.  Berry,  28  L.  ed. 
841.  5  Sup.  Ct.  Rep.  299:  8L  Louis,  /.  M.  d 
S.  R.  Co.  V.  Berry,  113  U.  S.  466,  28  L.  ed. 
1055,  5  Sup.  Ct.  Rep.  529,  41  Ark.  609; 
Ashley  V.  Ryan,  153  U.  S.  436,  38  L.  ed. 
773,  4  Inters.  Cora.  Rep.  664,  14  Sup.  Ct. 
Hep.  S65 ;  Mercantile  Bank  v.  Tennessee  use 
of  Memphis,  161  U.  S.  161,  40  L.  ed.  656, 
10  Sup.  Ct.  Rep.  461 ;  Memphis  City  Bank  v. 
Tennessee  use  of  Memphis,  161  U.  S.  186, 
40  L.  ed.  664,  16  Sup.  Ct.  Rep.  468;  dear- 
tea  ter  V.  Meredith,  1  Wall.  26,  sub  nom. 
Ferguson  v.  Meredith,  17  L.  ed.  604;  Co- 
vington d  L.  Tump.  Road  Co.  v.  Sandford, 
164  U.  S.  586,  41  L.  ed.  662,  17  Sup.  Ct.  Rep. 
198;  Atlanta  d  R.  Air-Line  R.  Co.  v.  State, 
63  Ga.  483;  Wilmer  v.  Atlanta  d  R.  Air 
Line  R.  Co.  2  Woods,  411;  Fed  Cas.  No. 
17.775;  Ridgway  Twp.  v.  Oriswold,  I  Mc- 
Crary,  151;  Fed.  Cas.  No.  11,819;  Charlotte, 


C.  d  A.  R.  Co.  V.  OiUes,  27  S.  C.  391,  4  S. 
E.  49;  California  Southern  R.  Co.  v.  South- 
em  P.  R.  Co.  67  Cal.  61,  7  Pac.  123;  Peters- 
burg V.  Petersburg  R.  Co.  29  Gratt.  773; 
Arkansas  Midland  R.  Co.  v.  Berry,  44  Ark. 
22;  McMahan  v.  Morrison,  16  Ind.  172,  79 
Am.  Dec.  418;  People  v.  New  York,  C.  d 
St.  L.  R.  Co.  61  Hun,  66,  15  N.  Y.  Supp. 
635;  New  Orleans  Charity  Hospital  v.  New 
Orleans  Gaslight  Co.  40  La.  Ann.  384,  4  So. 
433;  State  ex  rel.  Wine  v.  Keokuk  d  W.  R. 
Co.  99  Mo.  36,  6  L.  R.  A.  222,  12  S.  W.  290; 
Black,  Tax  Titles,  2d  ed.  §  69;  Green's 
Brice,  Ultra  Vires,  pp.  638,  639,  note;  2 
Morawetz,  Priv.  Corp.  §§  946,  948. 

Permission  in  the  charter  of  a  railroad  to 
consolidate  is  not  a  right,  but  a  mere  li- 
cense; and,  if  not  availed  of  before  the  pol- 
icy of  the  state  has  changed,  the  license  is 
considered  withdrawn. 


Lambert  Case.  Careful  reconsideration  of  the 
I^Ambert  Case  has  strengthened,  rather  than 
shaken,  our  conylctlon  as  to  its  unsoundness  in 
so  far  as  the  exemption  in  question,  if  it  then 
existed,  passed  to  the  consolidated  company. 
77  Miss.  780.  28  So.  959,  Affirmed  in  180  U.  S. 
2C.  43  L.  ed.  408,  21  Sup.  Ct.  Rep.  282. 

The  latest  phase  of  the  litigation  reported  to 
date  was  an  actlen  by  the  Mississippi  state  rev- 
enue agent  to  recover  back  taxes  for  the  years 
188C  to  1801,  Inclusive,  upon  the  railroad  prop- 
erty formerly  owned  by  the  Louisville,  New  Or- 
leans &  Texa#  Railroad  Company,  embracing 
that  which  had  belonged  to  the  Natchez,  Jack- 
son &  Columbus  Railroad  Company,  and  to  en- 
force thereon  a  lien  for  the  same. 

The  railroad,  among  several  defenses,  invoked 
the  protection  of  i  21  of  the  charter  of  the  last- 
named  road,  in  vain.  The  court  disposed  of  it 
by  saying :  If  the  legislature,  In  enacting  |  21, 
exceeded  the  authority  granted  by  the  Constitu- 
tion, or  acted  In  contravention  of  the  provl- 
Rions  of  the  Constitution,  the  action  was  void 
and  could  not  confer  rights  upon  anyone.  The 
question  ^as  presented  thoroughly,  was  ably 
discussed,  and  was  exhaustively  considered  and 
decided  by  this  court  in  the  principal  case  and 
It  wa9  there  held  that  such  attempt  by  the  leg- 
islature to  confer  a  special  exemption  upon  a 
special  person  or  corporation  would  violate 
art.  12,  I  IX  of  the  Mississippi  Constitution  of 
1869,  and  be,  therefore,  void.  "A  careful  ex- 
amination of  the  question  there  decided  con- 
flnns  us  In  the  correctness  of  the  conclusion 
then  reached,  and  we  adhere  to  and  confirm  the 
Rame.  By  the  Constitution  taxes  are  imposed 
upon  all  property  alike  owned  by  either  indi- 
viduals or  corporations,  and  special  exemptions 
to  the  one  or  the  other  were  forbidden  by  the 
organic  law."  Yazoo  *  M.  Valley  R.  Co.  v. 
Adams  (Miss.)  32  So.  037. 

It  is  not  to  be  expected  that  there  will  be 
<my  substantial  change  in  the  law  thus  laid 
down  should  the  controversy  continue  between 
tbls  railroad  and  the  state  of  Mississippi  over 
questions  of  taxation.  The  decisions  may  be 
taken  as  settling,  so  far  as  the  present  topic  is 
concerned,   the   following  propositions : 

First.  That  under  the  Mississippi  Constitu- 
tion of  1869  the  legislature  lacked  power  to 
grant  a  corporation  immunity  from  taxation ; 
therefore  the  various  grants  of  exemption  to 
the  several  railroads  were  nullities. 

Second.  That  if  any  one  of  such  grants 
could  be  admitted  to  be  within  the  legislative 
competency,  the  benefit  of  such  exemption  did 
not  pass  to,  or  vest  in,  the  successor  corpora- 
tion upon  consolidation. 
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Third,  and  finally.  That,  even  if  such  grants, 
or  any  of  them,  did  descend  to  the  successive 
consolidated  companies  that  may  have  merged 
before  the  adoption  of  the  new  Constitution  of 
1890,  yet,  when  the  final  consolidation  took 
place  after  that  Constitution  was  adopted, 
there  sprang  into  being  a  new  corporation  that 
was  governed  altogether  by  the  provisions  of 
the  new  Instrument,  and  which  did  not  and 
could  not  acquire  any  exemption  whatever  from 
taxation. 

The  exemptions  which  the  Tazoo  &  Missis- 
sippi Valley  Railway  Company  has  hitherto 
claimed  in  Its  own  right  and  In  the  right  of  its 
predecessors  are  forever  lost. 

II.  Scope  of  note. 

This  note  is  confined  to  cases  relating  to  the 
construction  and  application  of  special  stat- 
utory provisions  in  acts  of  incorporation,  or 
more  general  laws  whereby  particular  corpora- 
tions, actually  or  supposedly,  become  entitled, 
either  to  absolute  exemption  from  taxes,  wholly 
or  in  part,  or,  by  the  payment  of  commuted 
taxes,  to  freedom  from  the  burdens  of  all  other 
taxation.  Cases  involving  immunity  from 
state  or  local  taxation  because  of  general  stat- 
utes that  apply  to  whole  classes  of  corporations, 
such  as  railroads,  manufacturing  companies, 
and  savings  banks,  whether  they  provide  for 
exemptions  or  commutations,  are  not  embraced 
in  this  commentary.  Neither  are  questions 
here  discussed  that  have  arisen  In  respect  of 
land  grants  in  aid  of  railroads,  as  to  when,  how 
far,  and  under  what  circumstances  the  granted 
lands  become  taxable.  And  no  decision  is  dealt 
with  herein  that  merely  passes  upon  the  taxa- 
bility of  a  particular  piece,  article,  or  kind  of 
property  belonging  to  a  corporation,  as  being 
within  or  without  the  protection  of  a  contract 
of  exemption  or  commutation  as  a  part  of  the 
corporate  franchise. 

III.  Controlling  principles. 

a.  In  general. 

It  is  taken  for  granted  throughout  this  note, 
without  further  citation  of  authority,  that  by 
the  famous  Dartmouth  College  Case  (Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  4  L.  ed. 
629)  the  principle  that  a  corporate  charter,  act 
of  incorporation,  or  other  grant  of  corporate 
powers  and  privileges  constitutes  a  contract  be- 
tween the  state  and  the  corporators  within  the 
meaning  and  protection  of  the  contract  clause 
of  the  Federal  Constitution  is  so  firmly  em- 
bedded in  American  Jurisprudence  as  to  be  no 
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Pcaraall  v.  Oreat  Northeni  R.  Oo,  161  U. 
S.  0«7,  40  L.  ed.  845,  16  Sup.  Ct.  Rep.  705; 
Louisville  d  N,  R.  Co.  v.  Kentucky,  161  U. 
S.  695,  40  L.  ed.  857,  16  Sup.  Ct.  Rep.  714; 
Keokuk  d  W.  R,  Go,  v.  Missouri,  152  U.  S. 
312,  38  L.  ed.  455,  14  Sup.  Ct.  Rep.  592; 
2  Morawetz,  Priv.  Corp.  §§  945,  948. 

A  consolidation  of  stock  universally  means 
the  formation  of  a  new  corporation. 

Green's  Brice,  Ultra  Vires,  p.  538,  note; 
Atlantic  d  G.  R.  Co.  v.  Georgia,  98  U.  S. 
360,  25  L.  ed.  186;  Clearwater  v.  Meredith, 
1  VVall.  25,  Hub  nom,  Ferguson  v.  Meredith, 
17  L.  ed.  604;  Ridgway  Tvyp,  v.  Grisicold,  1 
McCrarj',  151;  Fed.  Cas.  No.  11,819;  At- 
lanta d  C,  Air-JAne  R.  Co.  v.  8tate,  63  Ga. 
480;  fit.  Louis,  1.  M.  d  8.  R.  Co.  v.  Berry, 
113  U.  S.  466,  28  L.  ed.  1055,  5  Sup.  Ct. 
Rep.  629 ;  Keokuk  d  W.  R.  Co.  v.  Missouri, 
152  U.  S.  308,  38  L.  ed.  454,  14  Sup.  Ct.  Rep. 
692. 


Power  to  consolidate  "  the  stock,  prop- 
erty, and  franchises"  only  passes  the  onii- 
nary  right  to  exist  as  a  corporation,  have 
htock,  and  run  the  railroad. 

Phosnix  F.  d  M.  his.  Co.  v.  Tennessee,  161 
U.  S.  176,  40  L.  ed.  661,  16  Sup.  Ct.  Rep. 
471 :  Covington  d  L.  Tump.  Road  Co.  v. 
Sandford,  164  U.  S.  586,  41  L.  ed.  662,  17 
Sup.  Ct.  Rep.  198;  Norfolk  d  W.  R.  Co.  v. 
Pendleton,  156  U.  S.  672,  39  L.  ed.  575,  15 
Sup.  Ct.  Rep.  413;  Picard  v.  East  Tennes- 
see, V.  d  G.  R.  Co.  130  U.  S.  640,  32  L.  ed. 
1052,  9  Sup.  Ct.  Rep.  640;  Louisville,  d  N. 
R.  Co.  V.  Palmes,  109  U.  S.  251,  27  L.  ed. 
924,  3  Sup.  Ct.  Rep.  193;  Home  Ins.  d  T. 
Co.  V.  Tennessee  use  of  Memphis,  161  U.  S. 
108,  40  L.  ed.  669,  16  Sup.  Ct.  Rep.  476; 
sUlanta  d  R.  Air-Line  R.  Co.  v.  State,  63 
Ga.  484;  Keokuk  d  W.  R.  Co.  v.  Missouri, 
152  U.  S.  304,  38  L.  ed.  451,  14  Sup.  Ct. 
Rep.  692. 


longer  disputable.  As  the  United  States  Su- 
preme Court  put  it  half  a  centuiT  afterwards: 
"It  has  been  so  often  decided  by  this  court 
that  a  charter  of  Incorporation  granted  by  n 
state  creates  a  contract  l>etween  the  state  and 
the  corporators  which  the  state  cannot  violate 
that  It  would  bo  a  woric  of  supererogation  to 
repeat  the  reasons  on  which  the  argument  is 
founded."  Wilmington  &  W.  R.  Co.  v.  Reld,  13 
Wall.  264.  20  L.  ed.  568. 

And  it  is  now  equally  established  that  a 
state  may  make  a  valid  contract  with  a  cor- 
poration for  its  exemption,  complete  or  partial, 
from  taxation,  for  a  limited  time,  or  perpet- 
ually, and  that  when  it  does  so  explicitly  and 
upon  consideration  In  a  corporate  charter  the 
provision  for  tax  immunity  Is  as  sacred  from 
violation,  and  as  binding,  as  any  other  part  of 
the  Krant.  New  Jersey  v.  Wilson,  7  Crancb,  164, 
3  L.  ed.  303 ;  Gordon  v.  Appeal  Tax  Court.  3 
How.  133,  11  L.  ed.  529  :  Achison  v.  Huddleson, 
12  How.  293,  13  L.  ed.  903  ;  Piqua  Branch  Bank 
V.  Knoop,  16  How.  369,  14  L.  ed.  977 ;  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  ed.  401 ;  Mechan- 
ics' &  T.  Bank  v.  Debolt,  18  How.  380,  15  L.  ed. 
458 ;  Mechanics'  k  T.  Bank  v.  Thomas,  18  How. 
384,  15  L.  ed.  460 ;  Jefferson  Branch  Bank  v. 
Skelly,  1  Black.  436,  17  L.  ed.  173;  Franklin 
Branch  Bank  v.  Ohio,  1  Black,  474.  17  L.  ed. 
180  ;  McGhee  v.  Mathls,  4  Wall.  143,  18  L.  ed. 
814  ;  Von  Hoffman  v.  Quincy,  4  Wall.  535,  suh 
nom.  United  States  ex  nel.  Von  Hoffman  v. 
Quincy,  18  L.  ed.  403  ;  Home  of  the  Friendless 
V.  Rouse,  8  Wail.  480,  19  L.  ed.  495 :  Washing- 
ton University  v.  Rouse,  8  Wall.  439,  19  L.  ed. 
498 ;  Wilmington  &  W.  R.  Co.  v.  Reid,  13  Wall. 
264,  20  L.  ed.  568 :  Tomllnson  v.  Branch,  15 
Wall.  460,  21  L.  ed.  189 :  Humphrey  v.  Pegues, 
16  Wall.  244.  21  L.  ed.  826. 

Field,  J.,  writing  for  the  court  in  The  Del- 
aware Railroad  Tax  Case,  set  forth  the  doc- 
trine of  the  United  States  Supreme  Court  in 
relation  to  the  above-stated  principles,  as  fol- 
lows :  That  the  charter  of  a  private  corpora- 
tion is  a  contract  between  the  state  and  the ' 
corporators,  and  within  the  provision  of  the 
Constitution  prohibiting  legislation  Impairing 
the  obligation  of  contracts,  has  been  the  settled 
law  of  this  court  since  the  decision  in  the  Dart- 
mouth College  Case.  Nor  does  it  make  any  dif- 
ference that  the  uses  of  the  corporation  are 
public  If  the  corporation  itself  be  private.  The 
contract  Is  equally  protected  from  legislative 
interference,  whether  the  public  be  Interested 
hi  the  exercise  of  its  franchise,  or  the  charter 
be  gittnted  for  the  sole  benefit  of  its  corporators. 
This  doctrine  Is  not  controverted  by  anyone 
60  L.  R.  A. 


It  is  the  established  law;  and  the  question  in 
all  cases  when  it  becomes  necessary  to  apply  It 
is  whether  the  particular  legislative  Interfer- 
ence does  in  fact  impair  the  obligation  of  the 
contract ;  for  it  is  not  every  kind  of  legislative 
interference  with  the  powers,  action*  and  prop- 
erty of  the  corporation  which  will  have  that 
result.  It  has  also  been  repeatedly  held  by 
this  court  that  the  legislature  of  a  state  may 
exempt  particular  parcels  of  property,  or  the 
property  of  particular  persons  or  corporations, 
from  taxation  either  for  a  spedDfled  period  or 
perpetually,  or  may  limit  the  amount  or  rate  of 
taxation  to  which  such  property  shall  be  sub- 
jected. And  when  such  Immunity  is  conferred, 
or  such  limit  is  prescribed  by  the  charter  of  a 
corporation,  it  becomes  a  part  of  the  contract, 
and  is  equally  inviolate  with  its  other  stipula- 
tions. Delaware  Railroad  Tax,  18  Wall.  206, 
gub  nom.  Minot  v.  Philadelphia,  W.  &  B.  R.  Co. 
18  Wall.  206,  21  L.  ed.  888. 

The  same  doctrine  was  again  asserted  In 
Hoa^^  V.  Richmond  &  D.  R.  Co.  99  U.  S.  348,  25 
L.  ed.  303. 

It  is  unnecessary  further  to  enlarge  upon 
these  points. 

In  construing  and  Interpreting  contracts  of 
this  class,  the  courts  are  guided  by  a  set  of 
principles  that  have  now  become  fundamental. 
The  rules  are  especially  inflexible  with  respect 
of  contracts  for  exemption  from,  or  limited  tax- 
ation of,  corporations.  These,  In  brief,  are, 
chiefly,  that  taxation  is  the  rule,  and  exemption 
the  exception ;  the  power  of  taxation  Is  an  es- 
sential attribute  of  sovereignty,  necessary  and 
vital  to  the  veiT  existence  of  government:  the 
whole  community  is  Interested  In  its  mainte- 
nance unimpaired ;  It  Is  presumed  never  to  have 
been  surrendered;  and  the  intention  to  surren- 
der It  must  be  expressed  In  language  so  clear 
and  free  from  ambiguity  as  to  admit  of  no  rea- 
sonable doubt.  An  exemption  never  arises  by 
implication ;  it  is  always  restricted  to  its  low- 
est possible  terms ;  a  doubt  Is  fatal  to  Its  ex- 
istence. Every  doubt  must  be  resolved  In  favor 
of  the  government  and  against  the  claimant  of 
tax  Immunity.  Kvery  contract  of  exemption 
from   taxation   must   l>e   construed  strictUfimi 

Over  and  over  again,  in  almost  every  possible 
form  of  expression,  these  cai'^lnal  canons  of  con- 
struction of  contracts  for  corporate  tax  exemp- 
tion liave  been  stated  and  applied  by  the  courts. 
Providence  Bank  v.  Billings,  4  Pet.  514.  7  L. 
ed.  920  ;  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420.  9  L.  ed.  773 ;  Philadelphia  k  W.  R. 
Co.  V.  Maryland,  10  How.  376.  IS  L.  ed.  461 : 
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If  there  are  inconsistent  provisions  in  the 
charters  of  the  two  companies,  the  consoli- 
dated company  gets  only  that  which  is  com- 
mon to  both,  or  else  the  power  of  the  con- 
solidated company  would  be  enlarged. 

State  V.  Maine' C.  R.  Co.  66  Me.  488. 

The  power  to  consolidate  is  "  the  grant  of 
a  corporate  franchise,"  and  as  the  consoli- 
dation did  not  take  place  till  after  Novem- 
ber 1.  1890,  any  claim  of  exemption  would 
be  cut  off. 

2  Morawetz,  Priv.  Corp.  §  945,  p.  903; 
Ashley  V.  Ryan,  163  U.  S.  436,  38  L.  ed.  773, 
4  Inters.  Com.  Rep.  664,  14  Sup.  Ct.  Rep. 
865:  Pear^all  v.  Great  Northern  R.  Go.  161 
r.  S.  067.  40  L.  ed.  845,  16  Sup.  a.  Rep. 
70o:  Keokuk  d  W.  R.  Co.  v.  MisaotMri,  152 
U.  S.  308,  38  L.  ed.  464,  14  Sup.  Ct.  Rep. 
592 :  1  Morawetz,  Priv.  Corp.  §  288 ;  Plant- 
ers' F.  d  M.  Ins.  Co.  v.  Tennessee  use  of 


MoAphis,  101  U.  S.  193,  40  L.  ed.  667,  16 
Sup.  Ct.  Rep.  466. 

If  a  railroad  company  is  exempted  from 
taxation,  and  is  afterwards  authorized  to 
buy  or  build  branch  lines,  this  will  not  ex- 
empt them  from  taxation. 

Wilmington  d  W.  R.  Go.  v.  Alsbrook,  146 
\J.  S.  279,  36  L.  ed.  972,  13  Sup.  Ct.  Rep. 
72 :  Louisville  d  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  686,  40  L.  ed.  864,  16  Sup.  Ct.  Rep. 
714;  Chesapeake  d  O.  R.  Co.  v.  Miller,  114 
U.  S.  176,  29  L.  ed.  121,  5  Sup.  Ct.  Rep.  813; 
Keokuk  d  W.  R.  Co.  v.  Missouri,  152  U.  S. 
311.  38  L.  ed.  466,  14  Sup.  Ct.  Rep.  592. 

If  the  railroad  fails  to  comply  with  the 
law  allowing  it  to  claim  an  exemption,  it  is 
but  just  that  it  should  be  considered  as 
waived  for  that  year. 

Cooley,  Taxn.  p.  749,  note;  Freedom  v. 
Waldo    County,   66   Me.    175;    FaArfield  v. 


Ohio  Life  Ins.  &  T.  Co.  v.  Debolt,  16  How.  416, 
14  L.  ed.  997 :  Jefferson  Branch  Bank  v.  Skelly, 

1  Black.  436,  17  L.  ed.  173 :  Oilman  v.  Sheboy- 
gan. 2  Black,  510.  17  L.  ed.  305;  Bingham  ton 
Bridge.  3  Wall.  51,  sub  nom.  Chenango  Bridge 
Co.  v.  Bingbamton  Bridge  Co.  18  L.  ed.  137  ; 
Wilmington  &  W.  R,  Co.  v.  Reid.  13  Wall.  264. 
20  L.  ed.  568 :  Raleigh  &  O.  R.  Co.  v.  Reid.  13 
Wall.  269.  20  li.  ed.  570;  Delaware  Railroad 
Tax.  18  Wall.  206,  suh  nom.  Minot  v.  Philadel- 
phia, W.  &  B.  R.  Co.  21  L.  ed.  888 ;  North  Mis- 
souri R.  Co.  T.  Magoire,  20  Wall.  46,  22  L.  ed. 
287 :  Brie  R.  Co.  v.  Pennsylvania.  21  Wall.  492, 
22  L.  ed.  595 :  Bailey  v.  Magnlre,  22  Wall.  215, 
22  L.  ed.  850;  Tucker  v.  Ferguson,  22  Wall. 
527,  22  L.  ed.  805 ;  Hoge  v.  Richmond  &  D.  R. 
Co.  99  U.  8.  348.  25  L.  ed.  303 ;  Annapolis  &  E. 
R.  R.  Co.  V.  Anne  Arundel  County,  103  U.  S.  1, 
26  L.  ed.  859 ;  Bank  of  Commerce  v.  Tennessee, 
104  r.  8.  493.  26  L.  ed.  810 ;  Wiggins  Ferry  Co. 
V.  East  St.  Louis,  107  U.  S.  365,  27  L.  ed.  419, 

2  Sup.  Ct.  R^p.  257:  Memphis  Gaslight  Co.  v. 
Shelby  County  Taxing  Dist.  109  U.  S.  398,  27 
L.  ed.  976,  3  Sup.  Ct.  Rep.  205 ;  Memphis  &  L. 
R.  R.  Co.  V.  Railroad  Comrs.  112  U.  8.  609,  «ub 
nom.  Memphis  &  L.  R.  R.  Co.  v  Berry,  28  L.  ed. 
837.  5  Sup.  Ct.  Rep.  299;  Southwestern  R.  Co. 
V.  Wright.  116  U.  8.  231,  29  L.  ed.  627.  6  Sup. 
Ct.  Rep.  375 ;  Vicksburg.  S.  &  P.  R.  Co.  v.  Den- 
nis. 116  U.  S.  665,  29  L.  ed.  770.  6  Sup.  Ct.  Rep. 
625:  Tennessee  v.  Whitworth,  117  U.  S.  129, 
29  Ij.  ed.  830.  0  Sup.  Ct.  Rep.  645 ;  Chicago,  B. 
&  K.  C.  R.  Co.  V.  Guffey,  120  U.  S.  569,  suh 
nom.  Chicago,  B.  ft  K.  C.  R.  Co.  v.  Missouri 
ex  rel.  Guffey.  30  L.  ed.  732.  7  Sup.  Ct.  Rep. 
693 :  Yasoo  &  M.  Valley  R.  Co.  v.  Thomas,  132 
IT.  S.  174,  33  L.  ed.  302,  10  Sup.  Ct.  Rep.  68 : 
New  Orleans  City  &  Lake  R.  Co.  v.  New  Or- 
leans. 148  V.  S.  192,  36  L.  ed.  121,  12  Sup.  Ct. 
Rep.  406 ;  Wilmington  &  W.  R.  Co.  v.  Alsbrook, 
146  U.  S.  279,  36  L.  ed.  972,  13  Sup.  Ct.  Rep. 
72 ;  New  York  ev  rcl.  Schurz  v.  Cook,  148  U.  8. 
397,  37  L.  ed.  498,  13  Sup.  Ct.  Rep.  645 ;  Keo- 
kuk &  W.  R.  Co.  V.  Missouri,  152  U.  S.  801,  38 
L.  ed.  450,  14  Sup.  Ct.  Rep.  592;  Phoenix  F. 
k  M.  Ins.  Co.  V.  Tennessee,  161  U.  S.  174,  40 
I^  ed.  660.  16  Sup.  Ct.  Rep.  471 ;  Ford  v.  Delta 
k  P.  Land  Co.  164  U.  8.  662,  41  L.  ed.  590,  17 
Sup.  Ct.  Rep.  230 :  Yazoo  k  M.  Valley  R.  Co.  v. 
Adams.  180  U.  8.  i6,  45  L.  ed.  408,  21  Sup.  Ct. 
Rep.  282.  Affirming  the  principal  case;  People 
or  reh  Manhattan  F.  Ins.  Co.  v.  New  York  Tax 
k  A.  Comrs.  76  N.  Y.  64 ;  People  ew  rel.  West- 
chester F.  Ins.  Co.  V.  Davenport,  91  N.  Y.  574 ; 
People  «r  rel.  Twenty-third  Street  R.  Co.  v.  New 
York  Tax  Comrs.  95  N.  Y.  564 ;  People  ex  rel. 
Woodhaven  Gaslight  Co.  v.  Deehan,  153  N.  Y. 
528,  47  N.  E.  787 ;  State,  Trenton  Water  Power 
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Co..  Prosecutors,  v.  Parker,  32  N.  J.  L.  426; 
Crawford  v.  Burrell  Twp.  53  Pa.  219 ;  Jones  k 
N.  Mfg.  Co.  V.  Com.  C9  Pa.  137 :  Union  Pass.  R. 
Co.  V.  Philadelphia,  83  Pa.  429 :  State  v.  Bank 
of  Smyrna,  2  Hou8t.(Del.)99,  73  Am.  Dec.  699; 
Alexandria  Canal  R.  k  Bridge  Co.  v.  District  of 
Columbia,  1  Mackey,  217 ;  Gordon  v.  Baltimore, 

5  Gill,  231 ;  Buchanan  v.  Talbot  County,  47  Md. 
286 :  Frederick  County  v.  Sisters  of  Charity,  48 
Md.  34 ;  Richmond  v.  Richmond  k  D.  R.  Co.  21 
Gratt.  604 ;  Com.  v.  Chesapeake  k  O.  R.  Co.  27 
Gratt.  844 ;  Probasco  v.  Moundsville,  11  W.  Va. 
501 ;  Kentucky  C.  R.  Co.  v.  Bourbon  County,  82 
Ky.  497 ;  German  Bank  v.  Louisville.  22  Ky.  L. 
Rep.  9,  50  S.  W.  504 ;  Knoxvllle  k  O.  R.  Co.  v. 
Harris.  99  Tenn.  684,  53  L.  R.  A.  921.  43  8.  W. 
115 ;  State  v.  Simmons,  70  Miss.  485,  12  So. 
477 ;  Athens  City  Waterworks  Co.  v.  Athens,  74 
Ga.  413 :  Stein  v.  Mobile.  17  Ala.  284 :  Mobile 
k  8.  H.  R.  Co.  V.  Kennerly.  74  Ala.  566 ;  Dauph- 
in k  L.  Streets  R.  Co.  v.  Kennerly,  74  Ala.  583 ; 
St.  Louis,  I.  M.  k  8.  R.  Co.  v.  Berry,  41  Ark. 
509 :  Atlantic  &  P.  R.  Co.  v.  Lesueur  (Ariz.)  1 
L.  R.  A.  244,  2  Inters.  Com.  Rep.  189,  19  Pac. 
]  57 ;  People  e«  rel.  Huck  v.  Western  Seaman's 
Friend  Soc.  87  111.  246 ;  Presbyterian  Theologi- 
cal Seminary  v.  People  ew  rel.  Johnson,  101  111. 
r>79 :  Re  Swigert,  119  III.  83,  59  Am.  Rep.  789,* 

6  N.  E.  409,  123  III.  267,  14  N.  E.  32 ;  Mont- 
gomery V.  Wyman,  130  111.  17,  22  N.  E.  84.5  : 
People  ex  rel.  Swigert  v.  Illinois  C.  R.  Co. 
(111.)  6  West.  Rep.  725;  People  ew  rel.  Brey- 
meycr  v.  Watseka  Camp  Meeting  Asso.  160  111. 
576.  43  N.  E.  716 ;  Bloomington  Cemetery  Asso. 
v.  People  ex  rel.  Baldridge.  170  111.  377.  48  N. 
K.  905 ;  St.  Peter's  Church  v.  Scott  County.  12 
Minn.  395,  Gil.  280;  Chicago,  M.  k  St  P.  R. 
Co.  v.  Pfaender,  23  Minn.  217 ;  Hennepin  Coun- 
ty V.  Bell,  43  Minn.  344,  45  N.  W.  615 ;  Belling- 
er V.  White,  5  Neb.  401 :  Young  Men's  Christian 
Asso.  V.  Douglas  County,  60  Neb.  642,  52  L.  R. 
A.  123,  83  N.  W.  924;  Watson  v.  Cowles,  61 
Neb.  216,  85  N.  W.  35;  State  er  rel.  Crum- 
packer  v.  Chicago,  B.  &  K.  C.  R.  Co.  89  Mo. 
523.  14  S.  W.  522;  Salisbury  v.  Lane  (Idaho) 
03  Pac.  383. 

Indeed,  in  one  case  the  court,  after  laying 
down  the  principle  of  strict  construction,  said: 
**It  is  a  waste  of  time  to  cite  authorities  upon 
this  point ;  it  is  too  well  settled  to  need  exam- 
ination." Weston  V.  Shawano  County,  44  Wis. 
242. 

Lest  the  reader  should  gather  from  this  gen- 
eral and  formidable  array  of  authorities  a  too 
partial  impression  of  the  universality  and  un- 
bending rigor  of  the  application  of  the  just- 
stated  principles,  attention  will  be  called,  be- 
fore passing  to  another  topic,   to  some  utter- 
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County  Comra.  66  Me.  387 ;  Winslow  v.  Ken- 
nehec  County,  37  Me.  661 ;  Young  v.  Parker, 
33  N.  J.  L.  192;  Burroughs,  Taxn.  pp.  240, 
241. 

By  not  fixing  its  domicil  in  Vicksburg,  as 
required  by  law,  the  railroad  company  for- 
feited its  charter  and  all  claims  to  exemp- 
tion. 

IState  ex  rel,  Atty.  Gen.  v.  Milwaukeef  L. 
8.  <€  W,  R.  Co.  45  Wis.  579;  Simmons  v. 
tHorfclk  d  B.  8.  Co.  113  N.  C.  147,  22  L.  R. 
A.  677,  18  8.  E.  117. 

The  consolidation  was  unauthorized. 

A  gigantic  trust  or  combination  was 
formed  between  the  Illinois  Central  Railroad 
Company  and  its  competitor,  the  Louisville, 
New  Orleans,  &  Texas  Railroad  Company,  by 
which  all  competition  whatever  in  the  entire 
western  half  of  the  state  was  suppressed. 

State  ex  rel.  Watson  v.  Standard  OH  Co. 


49  Ohio  St.  176,  15  L.  R.  A.  145,  30  N.  E. 
279 ;  Louisville  cG  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  688,  40  L.  ed.  854,  16  Sup.  Ct.  Rep. 
714;  Pearsall  v.  Oreat  Northern  R.  Co.  161 
U.  S.  672,  40  L.  ed.  847,  16  Sup.  Ct.  Rep. 
705 ;  Mobile  d  O.  R.  Go.  v.  Nicholas,  98  Ala. 
123,  12  So.  723. 

It  i»  against  public  policy  and  ultra  vires, 
without  any  statute  or  Constitution. 

Louisville  &  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  688,  40  L.  ed.  854,  16  Sup.  Ct.  Rep. 
714. 

Mr.  J.  A«  P.  Campbell,  also  for  plain- 
tiff: 

The  powers  conferred  on  the  respective 
companies  by  §§  16  and  26  of  the  respective 
charters  did  not  survive  their  exercise  in  the 
formation  of  the  Louisville,  New  Orleans,  & 
Texas  Railroad  Company,  but  were  thereby 
exhausted;  and  the  new  company  formed  by 


ances  of  the  United  States  Supreme  Court, 
and  of  certain  of  the  state  courts  in  cases  in 
point. 

All  contracts,  says  the  former  tribunal,  are 
to  be  construed  to  accomplish  the  intention  of 
the  parties ;  and  in  determining  their  different 
provisions  a  liberal  and  fair  construction  will 
be  given  to  the  words,  either  singly  or  in  con- 
nection with  the  subject-matter.  It  is  not  the 
duty  of  the  court  by  legal  subtilty  to  over- 
throw a  contract,  but  rather  to  uphold  it  and 
give  It  effect ;  and  no  strained  or  artiflclaJ  rale 
of  construction  Is  to  be  applied  to  any  part  of 
it.  If  there  is  no  ambiguity,  and  the  meaning 
of  the  parties  can  be  ascertained,  effect  is  to  be 
given  to  the  instrument  used  whether  it  Is  a 
legislative  grant  or  not.  In  the  case  of  the 
Charles  River  Bridge  the  rules  of  construction 
Imown  to  the  fCnglish  common  law  were  adopted 
and  applied  in  the  interpretation  of  legislative 
grants,  and  the  principle  was  recognized  that 
obaners  are  to  be  construed  most  favorably  to 
the  state,  and  that  in  grants  by  the  public 
nothing  passes  by  implication.  This  court  has 
repeatedly  since  asserted  the  same  doctrine. 
The  principle  is  this:  That  all  rights  which 
are  asserted  against  the  state  must  be  clearly 
defined,  and  not  raised  by  inference  or  presump- 
tion :  and  If  the  charter  is  silent  about  a  power 
it  does  not  exist.  If  on  a  fair  reading  of  the 
instrument  reasonable  doubts  arise  as  to  the 
proper  interpretation  to  be  given  to  it  those 
doubts  are  to  be  solved  in  favor  of  the  state ; 
and  where  it  is  susceptible  of  two  meanings,  the 
one  restricting  and  the  other  extending  the 
powers  of  the  corporation,  that  construction  is 
to  be  adopted  which  works  the  least  harm  to 
the  state.  But  if  there  is  no  ambiguity  in  the 
charter,  and  the  powers  conferred  are  plainly 
marked,  and  their  limits  can  be  readily  ascer- 
tained, then  it  is  the  duty  of  the  court  to  sus- 
tain and  uphold  it,  and  to  carry  out  the  true 
meaning  and  intention  of  the  parties  to  it. 
Any  other  rule  of  construction  would  defeat  all 
legislative  grants,  and  overthrow  all  other  con- 
tracts. BInghamton  Bridge,  3  Wail.  51,  8ub 
nom.  Chenango  Bridge  Co.  v.  BInghamton 
Bridge  Co.  18  L.  ed.  137. 

While  the  Maryland  court  of  appeals,  in  pass- 
ing upon  the  claim  of  a  corporation  that  an  ex- 
emption from  taxation  given  In  its  charter  ex- 
tended to  local,  as  well  as  state,  taxes,  said : 
The  intention  of  the  legislature  is  the  all-con- 
trolling principle  by  which  the  construction  of 
its  enactment  is  to  be  governed, — and  nothing 
is  more  conclusively  established,  as  well  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States  as  by  those  of  Maryland  and  of  other 
60  L.  R.  A. 


Judicial  tribunals,  than  that  the  right  of  taxa- 
tion is  never  presumed  to  be  surrendered  by  the 
sovereign  power,^ — and  that  such  surrender  is 
never  made,  unless  it  be  the  result  of  express 
terms,  or  necessary  Inference.  The  effort  made 
to  restrict  the  immunity  now  under  considera- 
tion to  state  taxes  only,  cannot  be  sustained. 
The  terms  used  in  the  grant  are  so  broad,  un- 
ambiguous, and  universal,  and  the  reasons  for 
making  them  so  accordant  therewith,  that  their 
full  and  natural  import  must  be  given  to  them. 
The  exemption  covers  county  and  city,  as  well 
as  state,  taxes.  There  are  no  words  used  by 
the  legislature  qualifying  or  limiting  the  ex- 
tent ot  the  immunity  conferred.  Baltimore  v. 
Baltimore  &  O.  R.  Co.  6  Gill,  288,  48  Am.  Dec. 
531. 

The  doctrines  of  this  case  were  approved  long 
afterwards  by  the  same  court  when  its  member- 
ship had  completely  changed.  State  v.  Balti- 
more &  O.  R.  Co.  48  Md.  40. 

Still  stronger  expressions,  amounting  in  fact 
to  a  repudiation  of  the  rule  of  strict  construc- 
tion in  toio,  have  come  from  the  courts  of  Wis- 
consin and  New  York  concerning  laws  imposing 
specific  taxes  in  commutation  of  all  others. 
(See  VI.  a,  2,  infra.)  Milwaukee  &  St.  P.  R. 
Co.  V.  Crawford  County,  29  Wis.  116;  BIng- 
hamton Trust  Co.  V.  BInghamton,  72  App.  Dlv. 
341,  76  N.  T.  Supp.  517. 

b.  In  the  United  States  Supreme  Court. 

There  is.  In  eases  where  it  is  alleged  that  a 
state  law  Impairs  the  obligation  of  a  contract, 
a  governing  principle  that  forms  an  exception 
to  the  general  rule  observed  by  the  Supreme 
Court  of  the  United  States  In  reviewing  the 
decisions  of  the  state  courts.  That  principle  is 
that  the  court  will  and  must  decide  for  itself 
whether  or  not  there  Is  a  contract  as  alleged, 
and.  If  so,  whether  or  not  it  has  been  impaired 
by  the  challenged  legislation,  wholly  regardless 
of  the  conclusions  of  the  state  courts.  That 
exception  was  early  recognized,  and  has  since 
been  consistently  observed. 

The  rule  observed  by  this  court,  said  McLean 
J.,  on  one  occasion,  to  follow  the  construction 
of  the  statute  of  the  state  by^  its  supreme  court, 
is  strongly  urged.  This  is  'done  when  we  are 
required  to  administer  the  laws  of  the  state. 
The  established  construction  of  a  statute  of  the 
state  Is  received  as  a  part  of  the  statute.  But 
we  are  called  upon  in  the  case  before  us,  not  to 
carry  Into  effect  a  law  of  the  state,  but  to  test 
the  validity  of  such  a  law  by  the  Constitution 
of  the  Union.  We  are  exercising  an  appellate 
Jurisdiction.  The  decision  of  the  supreme  court 
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the  exercise  of  these  powers  did  not  possess 
them.  The  new  company,  made  by  consoli- 
dation, succeeded  to  all  their  respective 
rights  and  powers,  as  to  the  road  acquired 
from  each.  Consolidation  did  not  invest  the 
company  with  the  rights  and  powers  of  each 
charter  of  the  constituents,  as  to  the  other 
road. 

If  the  Louisville,  New  Orleans,  &  Texas 
Railroad  Company  had  any  power  to  further 
consolidate  or  unite  with  any  other,  it  arose 
from  §  16  of  the  charter  of  the  Memphis  & 
Vicksburg,  one  constituent,  and  that  applied 
only  to  the  road  it  contributed  in  the  con- 
solidation, and  did  not  extend  to  all  the  road 
of  the  Ix)uisville,  New  Orleans,  &  Texas 
Railroad  Company. 

Philadelphia,  TF.  d  B.  R.  Co.  v.  Maryland, 
10  How.  376,  13  L.  ed.  461;  Tomlinson  v. 
Branch,  15  Wall.  460,  21  L.  ed.  189. 


It  did  not  act  under  this  power,  manifest- 
ly. It  was  by  virtue  of  the  ample  power 
conferred  by  the  charter  of  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company  that  the 
consolidation  of  the  Louisville,  New  Orleans, 
&  Texas  Railroad  Company  was  authorized 
and  effected;  and  the  consequence  of  such 
consolidation  must  be  determined  by  the 
charter  authorizing  it.  Its  provision  is  that 
the  consolidated  company  shall  have  and  en- 
joy all  the  property,  rights,  privileges,  pow- 
ers, liberties,  immunities,  and  franchises 
herein  granted,  etc.;  thus  carefully  provid- 
ing that  the  chai'ter  of  the  Yazoo  &  Missis- 
sippi Valley  Railroad  Company  should  be 
the  measure  of  the  enjoyment  of  power  by 
the  consolidated  company. 

The  Louisville,  New  Orleans,  &  Texas 
Railroad  Company  had  an  immunity  from 
taxation,  and  might  have  retained  it  by  con- 


of  the  state  is  before  ns  for  revision,  and  If  its 
construction  of  the  contract  in  question  im- 
pairs its  obligation  we  are  required  to  reverse 
its  Judgment  To  follow  the  construction  of  a 
state  court  in  such  a  case  would  be  to  surrender 
one  of  the  most  important  provisions  of  the 
Constitution.  Piqua  Branch  of  State  Banlc  v. 
Knoop,  16  How.  869,  14  L.  ed.  977. 

And  Chief  Justice  Taney,  speaking  to  the 
same  proposition,  about  the  same  time,  said : 
But  this  rule  of  interpretation  is  confined  to  or- 
dinary acts  of  legislation,  and  does  not  extend 
to  the  contracts  of  the  state  although  they 
should  be  made  In  the  form  of  a  law.  For  It 
would  be  impossible  for  this  court  to  exercise 
any  appellate  power  in  a  case  of  this  kind  un- 
less It  was  at  liberty  to  interpret  for  itself  the 
Instniment  relied  on  as  the  contract  between 
the  parties.  It  must  necessarily  decide  whether 
the  words  uaed  are  words  of  contract,  and  what 
is  their  true  meaning,  before  It  can  determine 
whether  the  obligation  the  Instrument  created 
has  or  has  not  been  impaired  by  the  law  com- 
plained of.  And  in  forming  Its  judgment  on 
this  subject  it  can  make  no  difference  whether 
the  Instrument  claimed  to  be  a  contract  is  In 
the  form  of  a  law  passed  by  the  legislature  or 
of  a  contract  or  agreement  by  one  of  its  agents 
acting  under  the  authority  of  the  state.  Ohio 
Life  Ins.  &  T.  Co.  v.  Debolt,  16  How.'  416,  14 
L.  ed.  997. 

And  Wayne,  J.,  followed  a  little  later  with  a 
fuller  exposition.  This  court,  said  he,  has  re- 
peatedly said,  whenever  an  occasion  has  been 
presented  for  its  expression,  that  Its  rule  of 
interpretation  has  Invariably  been  that  the  con- 
structions given  by  the  courts  of  the  states  to 
state  legislation  and  to  state  constitutions 
have  been  conclusive  upon  this  court  with  a 
single  exception,  and  that  is  when  It  has  been 
called  upon  to  interpret  the  contracts  of  states, 
'nbough  they  have  been  made  in  the  forms  of 
law,"  or  by  the  instrumentality  of  a  state's  au- 
thorised functionaries  in  conformity  with  state 
legislation.  It  has  never  been  denied,  nor  Is 
it  now,  that  the  Supreme  Court  of  the  United 
States  has  an  appellate  power  to  revise  the 
Judgment  of  the  supreme  court  of  a  state  when- 
ever such  a  court  shall  adjudge  that  not  to  be 
a  contract  which  has  been  alleged  in  the  forms 
of  legal  proceedings  by  a  litigant  to  be  one,  with- 
in the  meaning  of  that  clause  of  the  Constitu- 
tion which  Inhibits  the  states  from  passing  any 
law  impairing  the  obligation  of  contracts.  Of 
what  use  would  the  appellate  power  be  to  the 
litigant  who  feels  himself  aggrieved  by  some 
particular  state  legislation,  if  this  court  could 
not  decide,  independently  of  all  adjudication  by 
60  L.  R,  A. 


the  supreme  court  of  a  state,  whether  or  not 
the  phraseology  of  the  Instrument  In  controversy 
was  expressive  of  a  contract  and  within  the 
protection  of  the  Constitution  of  the  United 
States,  and  that  Its  obligation  should  be  en- 
forced notwithstanding  a  contrary  conclusion 
by  the  supreme  court  of  a  state  ?  It  was  never 
intended,  and  cannot  be  sustained  by  any  course 
of  reasoning,  that  this  court  should  or  could, 
with  fidelity  to  the  Constitution  of  the  United 
States,  follow  the  construction  of  the  su- 
preme courc  of  a  state  in  such  a  matter  when 
it  entertained  a  dlfl'erent  opinion ;  and  In  form- 
ing its  Judgment  In  such  a  case  It  makes  no  dif- 
ference in  the  obligation  of  this  court  In  revers- 
ing the  Judgment  of  the  supreme  court  of  a 
state  upon  such  a  contract,  whether  it  be  one 
claimed  to  be  such  under  the  form  of  state  leg- 
islation, or  haa  been  made  by  a  covenant  or 
agreement  by  the  agents  of  a  state  by  its  au- 
thority. Jefferson  Branch  Bank  v.  Skelly,  1 
Black,  486,  17  L.  ed.  173. 

Later  Miller,  J.,  dealt  with  the  same  point, 
thus :  It  is  said,  however,  that  It  Is  not  the 
validity  of  the  act  of  1860  which  is  complained 
of  by  plaintiffs,  but  the  construction  placed 
upon  that  act  by  the  state  court.  If  this  con- 
struction is  one  which  violates  the  plaintiffs' 
contract,  and  is  the  one  on  which  the  de- 
fendants are  acting,  it  is  clear  that  the  plain- 
tiffs have  no  relief  except  in  this  court,  and 
that  this  court  will  not  be  discharging  Its  duty 
to  see  that  no  state  legislature  shall  pass  a  law 
Impairing  the  obligation  of  a  contract  unless  It 
takes  Jurisdiction  of  such  cases.  Proprietors 
of  Bridges  v.  Hoboken  Land  &  Improv.  Co.  1 
Wall.  116,  17  L.  ed.  571. 

This  court  has  always  Jealously  asserted  the 
right,  declared  the  same  Judge  again,  when  the 
question  before  It  was  the  impairing  of  the  ob- 
ligation of  a  contract  by  state  legislation,  to 
ascertain  for  itself  whether  there  was  a  con- 
tract to  be  impaired.  If  it  were  not  so,  the  con- 
stitutional provision  could  always  be  evaded  by 
the  state  courts  giving  such  construction  to 
the  contract,  or  such  decisions  concerning  its 
validity,  as  to  render  the  power  of  this  court 
of  no  avail  in  upholding  it  against  unconstitu- 
tional state  legislation.  Delmas  v.  Merchants' 
Mut.  Ins.  Co.  14  Wall.  661.  20  L.  ed.  757. 

The  rule  was  recognized,  and  an  elaborate  ex- 
planation made  as  to  why  it  did  not  operate  In 
that  particular  case.  In  Kennebec  &  P.  R.  Co.  v. 
Portland  &  K.  R.  Co.  14  Wall.  25,  20  L.  ed.  851. 

Justice  Miller  once  more  calls  attention  to 
this  principle  by  saying:  Whether  that  con- 
tract is  such  as  to  be  impaired  by  these  later 
laws  is  one  of  the  questions  of  which  this  court 
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tinuing  to  exist.  It  merged  its  existence  in 
the  Yazoo  &  Mississippi  Valley  Railroad 
Company, — ^was  devoured  by  it, — and  in  sur- 
rendering it-s  existence  and  organization  and 
name,  and  all  it  had,  to  the  Yazoo  &  Missis- 
sippi Valley  Railroad  Company,  it  surren- 
dered all  that  pertained  to  it. 

If  a  new  company  was  formed,  exemption 
was  gone;  and,  if  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  was  enlarged  and 
extended  by  the  absorption  of  the  other,  the 
charter  of  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  became  the  law  of  the  be- 
ing of  the  organization,  for  so  it  is  declared. 
The  charter  was  drawn  for  a  purpose,  and 
the  provision  that  consolidation  was  not  to 
give  exemption  from  taxes  was  intended  to 
capture  the  legislature,  and  doubtless  had 
that  effect.  Being  the  work  of  the  promot- 
ers, it  must  be  taken  most  strongly  against 
the  corporation. 


The  attempt  of  the  consolidating  compa- 
nies to  avoid  the  effect  of  consolidation  by 
their  agreement  can  have  no  effect.  They 
had  the  right  to  agree  on  terms,  but  could 
not  vary  the  legal  consequence  of  what  they 
did,  by  any  declaration  or  agreement.  The 
law  determines  that. 

The  power  to  consolidate  is  a  corporate 
franchise,  and  where  it  was  not  exercised  so 
as  to  effect  organization  before  the  adoption 
of  the  Constitution,  its  subsequent  exercise 
was  subject  to  the  provision  for  the  taxation 
of  all  the  property  of  private  corporations 
for  pecuniary  gain,  in  view  of  which  there 
cannot  be  an  exemption  of  the  property  of 
such  corporation,  except  when  like  exemp- 
tion is  extended  to  individuals. 

1  Thomp.  Corp.  §  366;  Memphis  d  L.  R. 
Co.  V.  Railroad  Comrs,  112  U.  S.  609,  sub 
nom.  Memphis  d  L.  R.  R.  Co,  v.  Berry,  28 
L.  ed.  837,  6  Sup.  Ct.  Rep.  299 ;  8t.  LoiUs,  I. 


always  has  Jurisdiction.  Northwestern  Uni- 
versity V.  Illinois  ex  rel.  Miller,  99  U.  S.  309,  25 
L.  ed.  387. 

And  Walte,  Ch.  J.,  restates  and  approves  this 
exceptional  rule  in  Wright  v.  Nagle,  101  U.  S. 
701,  25  L.  ed.  021. 

Still  later,  Matthews,  J.,  thus  expressed  it: 
The  question  we  have  to  consider  and  decide  is 
whether,  in  the  Judgment  under  review,  the  su- 
preme court  of  Florida  gave  effect  to  a  law  of 
the  state,  which,  In  violation  of  the  Constitu- 
tion of  the  United  States,  impairs  the  obligation 
of  a  contract.  In  reaching  a  conclusion  on 
that  point,  we  decide  for  ourselves,  independent- 
ly of  the  decision  of  the  state  court,  whether 
there  Is  a  contract,  and  whether  its  obligation 
is  impaired  ;  and,  If  the  decision  of  the  ques- 
tion as  to  the  existence  of  the  alleged  contract 
requires  a  construction  of  the  state  Constitu- 
tion and  laws,  we  are  not  necessarily  governed 
by  the  previous  decisions  of  the  state  courts 
upon  the  same  or  similar  points,  except  where 
they  have  been  so  firmly  established  as  to  con- 
stitute a  rule  of  property.  Such  has  been  the 
uniform  and  well-settled  doctrine  of  this  court. 
Louisville  &  N.  R.  Co.  V.  Palmes.  109  U-  S.  244, 
27  L.  ed.  922,  3  Sup.  Ct.  Rep.  193. 

And  Harlan,  J.,  thus  states  the  rule : 
Whether  an  alleged  contract  arises  from  state 
legislation,  or  by  agreement  with  the  agents  of 
a  state,  by  its  authority,  or  by  stipulations  be- 
tween individuals  exclusively,  we  are  obliged, 
upon  our  ovm  Judgment,  and  independently  of 
the  adjudication  of  the  state  court,  to  decide 
whether  there  exists  a  contract  within  the  pro- 
tection of  the  Constitution  of  the  United  States. 
Louisville  Gas.  Co.  v.  Citizens'  Gaslight  Co.  115 
U.  S.  683,  29  L.  ed.  510,  6  Sup.  Ct.  Rep.  265. 

Gray,  J.,  refers  to  it  In  this  wise :  In  deter- 
mining whether  the  statute  of  a  state  impairs 
the  obligation  of  a  contract,  this  court,  doubt- 
less, must  decide  for  itself  the  existence  and 
effect  of  the  original  contract,  although  In  the 
form  of  a  statute,  as  well  as  whether  its  obliga- 
tion has  been  Impaired.  Vicksburg,  S.  &  P.  R. 
Co.  V.  Dennis,  116  U.  S.  666,  29  L.  ed.  770,  6 
Sup.  Ct.  Rep.  626. 

I'he  rule  was  recognized  and  approved,  but 
held  not  to  apply,  in  New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Ref.  Co.  126  U.  S.  18, 
31  L.  ed.  607,  8  Sup.  Ct.  Rep.  741. 

In  a  case  involving  the  full  faith  and  credit 
clautie  of  the  Federal  Constitution,  anent  the 
question  whether,  by  a  Judgment  sued  upon  in  a 
state  where  it  was  not  rendered,  the  nature  of 
the  cause  of  action  had  changed,  the  court  said  : 
The  case  In  this  regard  is  analogous  to  one 
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arising  under  the  clause  of  the  Constitution 
which  forbids  a  state  to  pass  any  law  impair- 
ing the  obligations  of  contracts,  in  which  if  the 
state  court  gives  effect  to  a  subsequent  law 
which  is  impugned  as  impairing  the  obligations 
of  a  contract,  this  court  has  power.  In  order  to 
determine  whether  any  contract  has  been  Im- 
paired, to  decide  for  itself  what  the  true  con- 
strucUon  of  the  contract  is.  Huntington  v.  At- 
trill,  146  U.  S.  657,  36  L.  ed.  1123,  13  Sup.  Ct. 
Rep.  224. 

The  principle  is  now  accepted  as  of  course. 
"So  that  it  is  necessary  to  inquire  as  to  the 
existence  and  effect  of  the  alleged  contract. 
And  that  question  must  be  determined  by  this 
court  upon  its  own  Judgment,  independently  of 
any  adjudication  by  the  state  court."  Bryan 
V.  Kentucky  Annual  Conference  M.  E.  Church, 
South,  Bd.  of  Edu.  151  U.  S.  689,  38  L.  ed.  297, 
14  Sup.  Ct.  Rep.  465. 

It  is  well  settled  that  the  decision  of  a  state 
court  holding  that,  as  a  matter  of  construction, 
n  particular  charter  or  charter  provision  does 
not  constitute  a  contract,  is  not  binding  upon 
this  court.  The  question  of  the  existence  or 
non»>xi8tence  of  a  contract  in  cases  like  the  pres- 
ent Is  one  which  this  court  will  determine  for 
itself.  Mobile  &  O.  R.  Co.  v.  Tennessee,  153  U. 
S.  486,  3S  L.  ed.  793.  14  Sup.  Ct.  Rep.  968. 

In  reversing  State  ex  rel.  Marr  v.  Steams, 
72  Minn.  200,  75  N.  W.  210,  the  Supreme  Court 
of  the  United  States  again  declared  that  the 
general  rule  of  that  court  was  to  adopt  as  con- 
clusive the  construction  of  a  state  constitution 
made  by  the  highest  court  of  the  state,  bat  to 
this  rule  there  was  one  exception  which  had 
been  constantly  recognized,  and  that  was,  when 
a  question  of  contract  arises  the  competency  of 
a  state,  through  legislation,  to  make  the  alleged 
contract,  and  the  meaning  and  validity  of  such 
conti-act,  are  matters  which  the  United  States 
Supreme  Court,  In  discharging  Its  duties  under 
the  Federal  Constitution,  must  determine  for 
itself:  and,  while  in  doing  so  it  would  lean  to 
the  Interpretation  of  the  state  court,  such  lean- 
lug  cannot  relieve  it  from  the  duty  of  independ- 
ently answering  the  question  of  contract  or  no 
contract.  Steams  v.  Minnesota  ex  rel.  Marr, 
179  U.  S.  223,  46  L.  ed.  162,  21  Sup.  Ct.  Rep. 
78. 

And  In  dismissing  one  of  the  writs  of  error 
sued  out  by  the  railroad  company  in  the  prin- 
cipal case,  the  court  once  more  declared  that 
there  Is  no  doubt  of  the  general  proposition 
that  where  a  contract  Is  alleged  to  have  been 
Impaired  by  subsequent  legislation  It  would  put 
its  own  constractlon  upon  the  contract,  though 
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M.  d  8.  R,  Co.  V.  Berry,  118  U.  S.  465,  28  L. 
e<i.  1055,  5  Sup.  Ct.  Rep.  629;  Louisville  d 
v.  li,  Co.  V.  Palmes,  109  U.  S.  244,  27  L.  ed. 
922,  3  Sup.  Ct.  Rep.  193;  Keokuk  d  W.  B. 
Co.  V.  Missouri,  152  U.  S.  301,  38  L.  ed.  450, 
14  Sup.  Ct.  Rep.  692:  Trask  v.  Maguire,  18 
Wall.  391,  21  L.  ed.  938;  Willamette  Woolen 
Mffi.  Co.  V.  Bank  of  British  Columbia,  119 
I .  S.  191,  30  L.  ed.  384,  7  Sup.  Ct.  Rep. 
187:  Pierce  v.  Emery,  32  N.  H.  507;  Aug.  & 
A.  Priv.  Corp.  3. 

The  Constitution  preserved  the  status  quo 
of  existing  exemptions,  but  does  not  apply 
to  exemption  in  a  new  organization  effected 
by  the  exercise  of  a  corporate  franchise, 
after  the  adoption  of  the  Constitution. 

Keokuk  d  W.  R.  Co.  v.  Missouri,  152  U. 
S.  3t)l,  38  L.  ed.  460,  14  Sup.  Ct.  Rep.  592. 

The  case  of  Natchez,  J.  d  C.  R.  Co.  v. 
Umheit,  70  Miss.  779,  13  So.  33,  so  far  from 
being  an  adjudication  of  any  question  here 


involved,  can  have  no  influence  on  this  case. 
The  case  did  not  present  any  of  the  ques- 
tions here  presented.  There  was  a  careful 
avoidnnoe  of  any  expression  of  opinion,  even, 
as  to  the  effect  of  the  consolidation  of  the 
Louisville,  New  Orleans,  &,  Texas  Railroad 
Company  with  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company,  as  to  anything  ex- 
cept the  matter  before  the  court. 

Cromtcell  v.  Sac  County,  94  U.  S.  351; 
Keokuk  d  W.  R.  Co.  v.  Missouri,  152  U.  S. 
301,  38  L.  ed.  450,  14  Sup.  Ct.  Rep.  592. 

The  parties  are  not  the  same  or  in  priv- 
ity. The  state  was  not  a  party  to  the  form- 
er litigation,  and  the  fact  that  the  attorney 
general  appeared  in  this  court  for  the  sheriff 
did  not  make  the  state  a  party  or  bound  by 
the  result.  It  is  not  to  be  tolerated  that  the 
state  is  to  be  conclusively  estopped  by  the 
result  of  litigation  between  parties  and 
every  one  of  the  seventy-five  sheriffs  of  the 


it  might  differ  from  that  of  the  supreme  Cburt 
of  the  state.  Yaxoo  ft  M.  Valley  R.  Co.  ▼.  Ad- 
ams. 180  U.  S.  41,  46  L.  ed.  415,  21  Sap.  CL 
K«p.  256. 

Itut  the  conclusion  of  a  state  court  that  a 
general  state  statute  which  declared  that  cer- 
tain property  therein  mentioned,  not  Inclusive 
of  any  railroad  property,  and  none  other,  should 
be  alone  exempt  from  taxation,  operated  to  re- 
peal a  special  railroad  act  granting  such  an 
exemption,  notwithstanding  a  further  provi- 
sion in  such  general  statute  declaring  private 
and  local  laws  not  revised  and  brought  into  it 
not  affected  by  its  enactment  tmless  expressly 
no  therein  provided,  is  con  elusive  upon  the 
United  States  Supreme  Court  when  the  exemp- 
tion contended  for  does  not  amount  to  an  irre- 
pealable  contract,  and  hence  Is  not  protected 
by  the  contract  clause  of  the  Federal  Constitu- 
tion. Gulf  &  S.  I.  R.  Co.  V.  Hewes,  183  U.  S. 
66,  46  L.  ed.  86,  22  Sup.  Ct.  Bep.  26. 

IV.  Leffislative  and  governmental  powers. 

The  courts  are  ever  reluctant  to  declare  a 
statute  unconstitutional.  Whether  the  act  be 
one  granting  an  exemption  from  taxation,  or 
taking  it  away,  the  courts  equally  Incline  to 
anstaln  the   law. 

In  the  early  case  of  Calder  v.  Bull,  3*Dall. 
386.  1  L.  ed.  048,  Chase.  J.,  expressed  himself 
thus  vigorously  upon  this  point:  I  am  under 
a  necessity  to  give  a  construction  or  explana- 
tion of  the  words  '*ew  post  facto  laws,"  because 
they  have  not  any  certain  meaning  attached  to 
them.  But  I  will  not  go  farther  than  I  feel 
myself  bound  to  go ;  and  if  I  ever  exercise  the 
Jurisdiction  I  will  not  decide  any  law  to  be  void 
but  in  a  very  clear  case. 

llie  question,  said  the  United  States  Supreme 
Court,  soon  afterward.  In  a  case  arising  under 
the  constitutional  provision  forming  the  subject 
of  this  note,  whether  a  law  be  void  for  repug- 
nancy to  the  Constitution,  Is  at  all  times  a  ques- 
tion of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  the  aittrmative  in  a  doubt- 
ful case.  The  court,  when  impelled  by  duty  to 
render  such  a  Judgment,  would  be  unworthy  of 
its  ctation  could  it  be  unmindful  of  the  solemn 
obligation  which  that  station  Imposes.  But  it 
Is  not  on  slight  implication  and  vague  con- 
jecture that  the  legislature  is  to  t>e  pronounced 
to  have  transcended  its  powers,  and  its  acts  to 
be  considered  void.  The  opposition  between  the 
Constitution  and  the  law  should  be  such  that 
the  Judge  feels  a  dear  and  strong  conviction  of 
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their  incompatibility  with  each  other.  Fletch- 
er V.  Peck,  6  Cranch,  87,  3  L.  ed.  162. 

And  Chief  Justice  Marshall  in  the  greatest 
of  all  cases  In  point,  said,  upon  this  subject : 
On  more  than  one  occasion  this  court  has  ex- 
pressed the  cautious  circumspection  with  which 
It  approaches  the  consideration  of  such  ques- 
tions :  and  has  declared  that  in  no  doubtful 
case  would  It  pronounce  a  legislative  act  to  be 
contrary  to  the  Constitution.  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  4  L.  ed.  629. 

It  Is  only  when  a  law  transcends  the  legis- 
lative power  that  the  courts  can  Interfere.  Peo- 
ple ex  rcl.  Panama  R.  Co.  v.  New  York  Tax 
Comnj.  104  N.  Y.  240,  10  N.  E.  437. 

To  declare  an  act  of  a  co-ordinate  department 
of  the  government  an  unwarrantable  assump- 
tion or  usurpation  of  power  because  it  is  a  vio- 
lation of  a  constitutional  prohibition  is  an  ex- 
ercise of  the  Judicial  office  of  a  grave  and  deli- 
cate nature,  tuid  which  never  can  be  warranted 
but  In  a  clear  case.  State  v.  Baltimore  &  O.  R. 
Co.  12  GUI  &  J.  399,  38  Am.  Dec.  317. 

When  the  validity  of  a  particular  power  ex- 
ercised by  the  legislature  is  contested,  it  Is  not 
necessary  to  show  that  the  power  was  granted 
by  the  Constitution.  Those  who  dispute  the 
power  must  establish  affirmatively  and  clearly 
that  it  has  been  denied.  It  is  presumed  to  ex- 
ist. The  legislature  is  the  depository  of  the 
power  of  the  people,  and  its  authority  cannot 
be  curtailed  without  diminishing  the  power  of 
the  people.  It  is  upon  this  ground,  as  well  as 
from  a  becoming  respect  for  the  action  of  a  co- 
ordlDate  department  of  the  government,  that 
the  courts  have  uniformly  declared  that  In  no 
doubtful  case  would  they  pronounce  a  legis- 
lative act  to  be  contrary  to  the  Constitution. 
Martin,  J.,  in  the  court  below,  whose  decision 
is  affirmed  in  Baltimore  v.  State  ex  rel.  Board 
of  Police,  15  Md.  376,  74  Am.  Dec.  572. 

The  New  York  court  of  appeals  in  one  case 
pauses  to  call  attention  to  "certain  principles 
which,  though  not  controverted,*'  it  thought 
had  "sometimes  been  overlooked  In  the  argu- 
ment" of  the  case  then  at  bar.  The  people  of 
that  state,  Ic  said,  in  framing  their  Constitu- 
tion committed  to  the  legislature  the  whole 
law-making  power  of  the  state  which  they  did 
not  expressly  or  impliedly  withhold.  Plenary 
power  in  the  legislature  for  all  purposes  of 
civil  government  is  the  rule.  A  prohibition  to 
exercise  a  particular  power  is  the  exception. 
In  inquiring,  therefore,  whether  a  given  stat- 
ute is  constitutional.  It  is  for  those  who  ques- 
tion its  validity  to  show  that  it  is  forbidden. 
People  cjp  rel.  Wood  v.  Draper,  15  N.  Y.  543. 
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state.  Estoppel  does  not  apply  to  the  sover- 
eign. 

State  ex  rel.  Atty.  Gen.  v.  Cincinnati  Gas- 
light iXt  Coke  Co.  18  Ohio  St.  262 ;  State  ex 
rel,  Bradford  v.  Stock,  38  Kan.  154,  16  Pac. 
106;  State  v.  Bevers,  86  N.  C.  588;  Alexanr 
det'  V.  State,  66  Ga.  478;  People  v.  Broton, 
67  111.  435. 

A  suit  for  taxes  for  one  year  is  no  bar  to 
one  for  the  taxes  of  another  year. 

Keokuk  d  W.  R.  Co.  v.  Missouri,  152  U.  S. 
301,  38  L.  ed.  460,  14  Sup.  Ct.  Rep.  592; 
Davenport  v,  Chicago,  B.  I.  d  P.  R.  Co.  38 
Iowa,  633 :  Bigelow,  Estoppel,  94. 

To  constitute  res  judicata,  the  matter  in- 
volved in  the  second  suit  must  have  i)een  de- 
cided in  the  first;  and  this  must  not  be  left 
to  inference,  or  bie  matter  of  argument. 

Herman,  Estoppel,  279;  Freeman,  Judgm. 
§§  256-462. 


Messrs.  Calhoiin  A  Chreen  also  for  plain- 
tiff. 

Messrs.  Mayes  A  Harris,  for  defend- 
ants: ^ 

The  consolidation  effected  between  the  Ya- 
zoo &.  Mississippi  Valley  Railroad  Company 
and  the  Louisville,  New  Orleans,  &  Texas 
Railway  Company  on  the  24th  day  of  Octo- 
ber, 1892,  was  not«a  waiver  of' the  privilege 
conferred  by  §  5  of  the  act  of  March  3,  1882, 
incorporating  §  21  of  the  charter  of  the  Mo- 
bile &,  Northwestern  Railroad  Company. 

Natchez,  J.  d  C.  R.  Co.  v.  Lambert,  70 
Miss.  779,  13  So.  33. 

The  fact  that  two  suits  are  for  different 
taxes  does  not  prevent  the  operation  of  the 
doctrine  of  res  judicata. 

1  Greenl.  Ev.  §§  623,  534,  535,  note  9;  21 
Am.  &  Eng.  Enc.  Law,  p.  2006  y  Love  joy  v. 
Murphy,  3  Wall.  1,  18  L.  ed.  129;  Robhins 


It  is  a  well-established  principle  of  judicial 
construction  that  before  an  act  of  the  legis- 
lature ought  to  be  declared  unconstitutional  Its 
repugnancy  to  the  provisions  or  necessary  im- 
plications of  the  Constitution  should  be  mani- 
fest and  free  from  all  reasonable  doubt.  If  its 
character  in  this  regard  be  questionable,  then 
comity  and  a  proper  respect  for  a  co-ordinate 
branch  of  the  government  should  determine  the 
matter  In  favor  of  the  action  of  the  latter. 
This  doctrine  has  been  uniformly  held.  Balti- 
more V.  State  ew  rel.  Board  of  Police,  16  Md. 
376,  74  Am.  Dec.  672. 

In  the  decision  below,  which  the  case  just 
cited  affirmed,  Martin,  J.,  had  said  on  this 
point :  In  reference,  therefore,  to  the  question 
whether  this  act  is  to  be  treated  as  unconsti- 
tutional, I  assume  that  the  legislature  is  to  be 
considered  in  the  possession  of  all  powers  prop- 
erly legislative,  so  far  as  the  Constitution  of 
the  state  of  Maryland  is  concerned,  which  have 
not  been  by  that  Constitution  prohibited  ex- 
pressly or  by  necessary   implication.    Ibid. 

Obviously  these  principles  apply  with  equal 
cogency  to  statutory  contracts  exempting  per- 
sons and  property  from  taxation  as  to  laws  im- 
posing taxes. 

In  the  Ohio  bank  tax  cases,  which  were  regu- 
larly reversed  by  the  Supreme  Court  of  the 
United  States  as  fast  as  they  came  before  it 
for  review,  the  state  courts  denied,  and  the 
Federal  Court  affirmed,  the  legislative  power,  tu 
the  absence  of  restrictive  provisions  of  the 
Ohio  Constitution,  to  make  beyond  recall  a  par- 
tial surrender  of  the  power  of  taxation  by  stat- 
ute law.  The  cases  are  commented  upon  be- 
low. 

In  the  cases  of  Home  of  the  Friendless  v. 
Rouse,  8  Wall.  430,  19  L.  ed.  495,  and  Washing- 
ton University  v.  Rouse,  8  Wall.  439,  19  L.  ed. 
498,  where  the  validity  of  a  perpetual  exemp- 
tion was  upheld  as  an  Irrepealable  contract  by 
a  majority  of  the  judges  of  the  Supreme  Court 
of  the  United  States,  three  of  the  Judges,  Chase, 
Ch.  J.,  Miller  and  Field,  JJ.,  dissented  upon 
the  broad  ground  that  no  legislative  body  sit- 
ting under  a  state  Constitution  of  the  usual 
character  has  a  right  to  sell,  give,  or  bargain 
away  forever  the  taxing  power  of  the  state, — 
a  power  absolutely  necessary  to  the  continued 
existence  of  every  modern  political  society. 

This  view,  while  meeting  here  and  there  with 
approval  of  courts  and  judges  In  isolated  cases, 
has  not  prevailed,  and  the  current  of  authori- 
ties has  run  in  the  contrary  direction. 

The  supreme  court  of  Pennsylvania,  in  one 
case,  denied  the  power  of  the  legislature  of 
that  state  to  barter  away  the  sovereign  right 
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of  taxation,  and  asserted  that  any  piece  of  leg- 
islation which  did  80  would  be  unconstitution- 
al and  void.  That  case  was  a  suit  in  equity  for 
an  Imjunctlon  to  prevent  the  carrying  into  ef- 
fect of  a  statute  providing  for  the  public  sale 
of  the  main  line  of  public  improvements  belong- 
ing to  the  state,  and  closing  with  a  provision 
upon  which  the  attack  upon  Its  constitutionali- 
ty was  based,  that  if  the  Pennsylvania  Railroad 
Company  became  the  purchaser,  it  should  pay 
in  addition  to  the  purchase  price  at  which  the 
property  was  knocked  down,  11,500,000,  In  con- 
sideration whereof  such  railroad  and  the  Har- 
risburg  Railroad  Company  should  be  discharged 
by  the  commonwealth  forever  from  payment  of 
all  tonnage  taxes,  and  all  other  taxes  whatever 
except  local  ones.  The  decision  was  rendered  in 
1858,  and  opinions  were  written  by  Lewis,  Ch. 
J.,  Lowrie  and  Knox,  JJ.,  and  a  memorandum 
of  concurrence  In  the  opinion  of  the  chief  jus- 
tice by  Woodward,  J.  The  learned  chief  justice 
plainly  considers  state  Constitutions  as  grants 
of  power  from  the  people  to  the  legislatures, 
and  not  limitations  upon  powers  inherent.  He 
regards  a  legislature  as  possessed  of  no  powers 
not  expressly  or  by  necessary  inference  con- 
ferred upon  it  by  the  people.  He  says  of  Gor- 
don V.  Appeal  Tax  Court,  3  How.  142,  11  L.  ed. 
533,  that  the  attorney  general  of  Maryland  ad- 
mitted therein  that  there  was  a  contract,  and 
that  it  was  protected,  so  that  "the  question  .of 
the  constitutional  power  of  the  legislature  to 
contract  away  the  taxing  power  was  therefore 
neither  raised  nor  decided.'*  If  the  question 
had  been  decided  in  the  Gordon  Tax  Caae  It 
would  have  related  **to  powers  conferred"  by  the 
Maryland  Constitution,  and  not  **to  those 
granted"  by  that  of  Pennsylvania.  And,  in  re- 
ferring to  Hardy  v.  W^altham,  7  Pick.  110,  he 
says  that  it  was  a  case  of  the  people  confirming 
in  their  Constitution  an  exemption  of  a  college 
In  an  old  colonial  ordinance,  and  that  the  pow- 
er of  the  people  has  never  been  doubted.  All 
power  emanates  from  the  people.  "But  it  is 
denied  that  they  have  in  this  state  granted  any 
such  power  to  the  legislature."  Mott  v.  Penn- 
sylvania R.  Co.  30  Pa.  9,  72  Am.  Dec.  0G4. 

Mr.  Justice  Miller,  of  the  United  States  Su- 
preme Court,  was  of  this  opinion.  "The  writer 
of  this  opinion,"  he  says  in  one  case,  "has  al- 
ways believed,  and  believes  now,  that  one  leg- 
islature of  a  state  has  no  power  to  bargain 
away  the  right  of  any  succeeding  legislature  to 
levy  taxes  in  as  full  a  manner  as  the  Constitu- 
tion will  permit.  But  so  long  as  the  majority 
of  this  court  adhere  to  the  contrary  doctrine, 
ho  must,  when  the  question  arises,  join  with  the 
1  other  Judges  in  considering  whether  such  a  con- 
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V.  Chicaqo,  4  Wall.  057,  18  L.  ed.  427 ;  But- 
terfield  v.  Smith,  101  U.  S.  570,  25  L.  ed. 
868;  Brooklyn  City  d  N.  R.  Co,  v.  National 
Bank,  102  U.  S.  14,  26  L.  ed.  61 ;  Hale  v. 
Finch,  104  U.  S.  201,  26  L.  ed.  732;  Plumb 
V.  Goodnwr,  123  U.  S.  660,  sub  nom.  Plumb 
V.  Crane,  31  L.  ed.  268,  8  Sup.  Ct.  Rep.  216; 
Keokuk  d  \V.  R.  Co,  v.  Missouri,  152  U.  S. 
301,  38  L.  ed.  450,  14  Sup.  Ct.  Rep.  502; 
ycsbit  V.  Indep'mdent  Dist.  144  U.  S.  610, 
36  L.  ed.  562,  12  Sup.  Ct.  Rep.  746;  Wil- 
mington d  W.  R.  Co.  V.  Alsbrook,  146  U.  S. 
270,  36  L.  ed.  972,  13  Sup.  Ct.  Rep.  72. 

A  privilege  like  this  passed  to  the  con- 
solidated company,  whether  the  statutes  au- 
thorizing the  consolidation  do  or  do  not  so 
provide;  and  it  so  pjissed,  whether  the  con- 
solidation does  or  does  not  create  a  new 
<'ompanv  in  the  legal  sense. 

Philadelphia,  W.  d  B,  R.  Co,  v.  Maryland, 


10  How.  376,  13  L.  ed.  461;  Tomlinson  v. 
Branch,  15  Wall.  400,  21  L.  ed.  189;  Charles- 
ton V.  Branch,  15  Wall.  470,  21  L.  ed.  193; 
Delaware  Railroad  Tax,  18  Wall.  206,  sub 
nom,  Minot  v.  Philadelphia,  W.  d  B.  R,  Co. 
21  L.  cd.  888;  Central  R.  d  Bkg.  Co.  v.  Geor- 
gia, 92  U.  S.  665,  23  L.  ed.  757 ;  Southwest- 
em  R.  Co.  V.  Georgia,  92  U.  S.  676,  note, 
23  L.  ed.  762;  Chesapeake  d  O,  R.  Co.  v. 
Virginia,  94  U.'  S.  718,  24  L.  ed.  310;  Green 
County  V.  Conness,  109  U.  S.  104,  27  L.  ed. 
872,  3  Sup.  Ct.  Rep.  69;  Tennessee  v.  Whit- 
worth,  117  IT.  S.  139,  29  L.  ed.  833,  6  Sup. 
Ct.  Rep.  649;  Wilmington' d  W.  R.  Co.  v. 
Alsbrook,  146  U.  S.  279,  36  L.  ed.  972,  13 
Sup.  Ct.  Rep.  72 ;  Seotland  County  v.  Thom- 
as, 94  U.  S.  682,  24  L.  ed.  219;  Schuyler 
County  V.  Thomas,  98  U.  S.  169,  25  L.  ed. 
88  •,  Wilson  ▼.  Salamanca  Twp.  99  U.  S,  499, 
25  L.  ed.  330;  Empire  v.  Darlington,  101  U. 


tract  has  been  made."     New  Jersey  ▼.  Yard,  95  [ 
U.  3.  104,  24  L,  ed.  352.  I 

If  the  question  were  an  open  one,  afterwards  ; 
said  Dfxon,  J.,  of  New  Jersey,  I  should  have  no  < 
hesitation  in  reaching  the  conclusion  that  the 
power  of  taxation  could  not  be  made  the  sub- 
ject of  contract  by  the  legislature :  that  It  was 
intrusted  to  the  legislature  to  be  exercised,  not 
to  be  destroyed  or  abridged ;  that,  as  it  resided 
in  our  prototype,  the  English  Parliament,  un- 
impaired by  acts  of  previous  sessions  of  that 
body,  so  It  was  possessed  by  our  legislature  un- 
fettered save  as  fundamental  law  restrained  It; 
and  that  the  constitutional  clause  protecting 
contracts  could  not,  with  reason,  be  extended  to 
what,  in  all  our  klstory,  had  been  regarded,  not 
as  a  bargain  between  parties  at  liberty  to  as- 
sent or  dissent,  but  as  an  exertion  of  the  sover- 
eign power  controlling  the  willing  and  unwill- 
ing alike.  But,  unfortunately,  as  I  think,  the 
question  Is  closed  by  Judicial  decisions  which  no 
(ourt  in  this  state  can  disturb ;  and,  unless  these 
decisions  shall  be  reversed,  it  must  be  conceded 
That  the  legislature  has  power  to  barter  away 
this  essential  attribute  of  government.  Little 
V.  Bowers,  46  N.  J.  L.  300,  Affirmed  in  48  N. 
J.  L.  370,    5  Atl.   178. 

And  Freeman,  J.,  writing  for  the  supreme 
court  of  Tennessee,  declares  It  to  be  his  per- 
sonal opinion  that,  as  a  general  proposition, 
the  power  of  the  state  to  sell  or  give  away  for- 
ever, or  for  a  limited  period,  the  untrammeled 
right  of  taxation  Is  one  not  possessed  by  a  leg- 
islature unleds  expressly  granted  (and  he 
knows  of  no  constitution  In  which  such  a  grant 
can  be  found).  Of  the  dissent  In  the  last- 
above-cited  United  States  Supreme  Court  cases, 
be  says  that  the  argument  was  not  only  unan- 
swered, but  was  unanswerable.  But  he  ad- 
mits that  the  question  Is  settled  by  controlling 
decisions  the  other  way,  although  the  tendency 
is  against  extending  such  cases.  State  v.  Nash- 
ville, C.  &  St.  L.  R.  Co.  12  Lea,  583. 

Whatever  may  he  our  opinion,  said  the  same 
coart  soon  afterward,  of  the  power  of  the 
legislature  In  the  granting  of  a  charter  of  In- 
corporation providing  for  the  exemption  from 
taxation  of  the  property  of  such  corporation  so 
as  to  tic  the  hands  of  succeeding  legislatures 
from  Imposing  an  equal  share  of  the  burdens  of 
maintaining  the  government  upon  such  corpora- 
tion as  the  exigencies  of  the  state  may  require. 
It  is  now  too  well  settled  by  repeated  decisions 
that  such  provisions  create  a  contract,  the  ob- 
ligation of  which  cannot  be  impaired,  for  us  to 
attempt  to  disturb  or  review  them  here.  State 
use  of  Memphis  v.  Butler,  S6  Tenn.  614,  8  S. 
W.  586. 
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It  is  no  longer  debatable,  but  affirmatively 
settled  whether  a  legislature  can  bind  the  state 
by  contract  with  a  corporation  created  by  its 
charter  not  to  tax  for  a  given  time  the  fran- 
chise or  property  of  such  corporation  further 
than  is  agreed  on  In  its  charter.  State  v.  Bank 
of  Smyrna,  2  Houst.  (Del.)  99,  73  Am.  Dec.  690. 

The  proposition  that  the  legislatiu-e  has  no 
authority  to  surrender  the  sovereign  power  of 
taxation,  and  that  any  attempt  to  do  so  is  un- 
constitutional and  void,  when  no  constitutional 
limitation  upon  the  power  of  the  legislature  in 
this  particular  exists,  has  been  conclusively 
negatived  by  a  line  of  contrary  decisions  by 
the  Supreme  Court  of  the  United  States,  to 
which  the  state  courts  have  no  alternative  but 
to  submit.  State  v.  Dexter  &  N.  R.  Co.  69  Me. 
44  ;  State  v.  Knox  &  L.  R.  Co.  78  Me.  92.  2 
Atl.   846. 

The  power  of  exemption,  as  well  as  the  pow- 
er of  taxation,  Is  one  of  the  essential  elements 
of  sovereignty.  Richmond  v.  Richmond  &  D.  R. 
Co,  21  C^»ratt.  604  ;  Com.  v.  Richmond  &  P.  R. 
Co.  81  Va.  355. 

Says  Staples,  J.,  in  the  first  of  these  cases : 
"The  right  of  a  legislature  to  surrender  the 
power  of  taxation  in  specific  cases  has  been  the 
subject  of  one  of  the  ablest  and  most  exhaustive 
judicial  disoussions  ever  known  in  the  Supreme 
Court  of  the  United.  States,  and  is  now  re- 
garded as  established  upon  the  most  solid 
foundations  of  public  policy  and  expediency." 

If  not  restrained  by  constitutional  provi- 
sion, the  legislature  has  the  power  to  release  a 
corporation  from  liability  to  taxation,  however 
improvident  and  unwise  may  be  such  action. 
Wilmington  &  W.  R.  Co.  v.  Reld,  13  Wall.  264, 
20   L.   ed.   568. 

A  legislature  has  power,  when  not  restricted 
by  some  constitutional  provision,  to  contract 
with  a  corporation  for  its  immunity  from  taxa- 
tion. State  V.  Baltimore  &  O.  R.  Co.  48  Md. 
49 ;  Mobile  &  S.  II.  R.  Co.  v.  Kennerly,  74  Ala. 
566;  St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Berry,  41 
Ark.  509. 

A  state  legislature,  not  restrained  by  any  con- 
stitutional provision  to  the  contrary,  may,  in  a 
given  case,  alienate  or  abridge  the  taxing  pow- 
er by  charter  to  a  corporation.  And  a  terri- 
torial legislature,  whose  powers  by  the  organic 
act  of  Congress  are  declared  to  extend  to  all 
rightful  subjects  of  legislation  consistent  with 
the  Federal  Constitution  and  the  provisions  of 
the  organizing  act,  has  like  powers,  and  may 
lawfully  relieve  lands  granted  by  the  general 
government  In  aid  of  a  railroad  from  taxation 
In  consideration  of  the  annual  payment  of  a 
percentage    tax    upon    gross    earnings    In    lieu 
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S.  87,  26  L.  ed.  878;  Menasha  v.  Haeard, 
102  U.  S.  81,  26  L.  e<l.  85;  New  Buffalo  Twp. 
V.  Cambria  Iron  Co.  105  U.  S.  73,  26  L.  ed. 
1024;  Citizens*  Street  R.  Co.  v.  Memphis,  53 
Fed.  715;  People  ex  rel.  Walker  v.  Louis- 
wile  d  y.  R.  Co.  120  111.  48,  10  N.  E.  657; 
Ohio  d  M.  R.  Co.  V.  People  ew  rel.  Hanna, 
123  111.  167,  14  N.  E.  874;  State  ex  rel.  Wine 
V.  Keokuk  d  W.  R.  Co.  99  Mo.  31,  6  L.  R.  A. 
222,  12  S.  W.  290. 

The  charters  authorized  a  consolidation  to 
be  made  upon  such  terms  as  the  consolidat- 
ing companies  should  agree  on ;  and  the  ar- 
tideB  of  consolidation  expressly  stipulated 
that  the  consolidation,  when  made,  should 
not  disturb  the  corporate  existence  of  the 
Yazoo  &,  Mississippi  Valley  Railroad  Com- 
P|any,  or  form  any  new  and  distinct  corpora- 
tion. 

Philadelphia,  TV.  d  B.  R.  Co.  v.  Howard, 


13  How.  332,  14  L.  ed.  168 ;  Pullman's  Pal- 
ate Car  Co.  V.  Missouri  P.  R.  Co.  115  U.  S." 
587,  29  L.  ed.  499,  6  Sup.  Ot.  Rep.  194 ;  Cen- 
tral R.  d  Bkg.  Co.  V.  Georgia,  92  U.  S.  66&, 
23  L.  ed.  767 ;  Southwestern  R.  Co.  v.  Geor- 
gia, 92  U.  S.  676,  note,  23  L.  ed.  762 ;  Green 
County  V.  Conness,  109  U.  S.  104,  27  L.  ed. 
872,  3  Sup.  Ct.  Rep.  69;  Citizens*  Street  R. 
Co.  V.  Memphis,  53  Fed.  715;  Meyer  v.  John- 
ston, 53  Ala.  237. 

Tlie  bare  fact  that  by  a  consolidation  a 
new  comi>any  is  formed  does  not  cause  a 
lapse,  or  forfeiture,  or  waiver  of  any  privi- 
ly, even  of  exemption  from  taxation,  pre- 
viously enjoyed  by  one  of  the  consolidiating 
companies. 

Tennessee  v.  Whitworth,  117  U.  S.  138,  29 
L.  ed.  832,  6  Sup.  Ct.  Rep.  645;  Keokuk  d 
W.  R.  Co.  V.  Missouri,  152  U.  S.  301,  38  L. 
ed.  450,  14  Sup.  Ct  Rep.  592. 


thereof.  First  Div.  St.  Paul  &  P.  R.  Co.  v. 
Parcher,  14  Minn.  297,  Gil.  224. 

The  supreme  court  of  Vermontt  In  1899,  In 
upholding  the  validity  of  an  exemption  from 
municipal  taxation  granted  after  a  popular 
vote  taken  by  statutory  authority,  put  forth 
relative  to  the  legislative  power  of  taxation 
and  exemption  the  following  maxims:  Unless 
prohibited  by  constitutional  restrictions,  the 
legislature  may  confer  upon  municipalities  such 
power  to  tax  as  the  state  itself  possessea  The 
power  to  tax  includes  the  power  to  exempt  un- 
less specially  denied  by  the  Constitution.  The 
general  right  to  make  exemptions  is  involved  In 
the  right  to  apportion  taxes,  and  exists  in  the 
supreme  legislative  power,  unless  expressly  for- 
bidden. The  power  of  the  Vermont  legislature 
in  this  respect  has  not  only  not  been  abridged 
by  the  Constitution,  but,  on  the  contrary, 
throughout  the  entire  legislative  history  of  the 
state  its  power  to  declare  what  property  should 
be  untaxed  has  been  recognised  and  exercised. 
Coltou  V.  Montpeller,  71  Vt  418.  45  Atl.  1039. 

And  in  Michigan  it  is  held  that  the  legis- 
lative power,  when  unhampered  by  constitu- 
tional restrictions,  to  exempt  from  taxation  or 
to  contract  with  a  railroad  corporation  for  a 
percentage  tax  on  earnings  as  commutation  for 
and  in  lieu  of  other  taxes,  may  be  delegated  to 
a  municipality  in  respect  of  on  urban  street 
railway.  Detroit  Citizens'  Street  R.  Co.  v.  De- 
troit. 125  Mich.  673,  85  N.  W.  06,  86  N.  W.  809. 

Hunt,  J.,  for  the  United  States  Supreme 
Court,  in  one  case  has  this  to  say :  Another 
question  is  raised.  That  the  legislature  pos- 
sesses no  power  to  grant  a  corporation  perpet- 
ual immunity  from  taxation.  It  is  said  that 
the  power  of  taxation  Is  among  the  highest 
powora  of  a  sovereign  state,  that  its  exercise  is 
a  political  necessity,  without  which  the  state 
must  cease  to  exist,  and  that  it  Is  not  compe- 
tent for  one  legislature,  by  binding  its  succes- 
sors, to  compass  the  death  of  the  state.  It  Is 
too  late  to  raise  this  question  in  this  court.  It 
has  been  held  that  the  legislature  has  the  pow- 
er to  bind  the  state  in  relinquishing  its  power 
to  tax  a  corporation.  It  has  been  held  that 
such  a  provision  in  the  charter  of  a  corporation 
constitutes  a  contract  which  the  state  may  not 
subsequently  Impair.  These  doctrines  have 
been  reiterated  and  reaffirmed  so  recently  as 
1871  by  Davis,  J.,  In  Wilmington  &  W.  R.  Co. 
V.  Rold,  13  Wall.  264.  20  L.  ed.  568.  They 
must  be  considered  as  settled  in  this  court. 
Humphrey  v.  Pegues,  16  Wall.  244,  21  L.  ed. 
826. 

In  the  Delaware  Railroad  Tax  Case,  Field,  J., 
remarks:  If  the  point  were  not  already  ad- 
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judged,  it  would  admit  of  grave  consideration 
whether  the  legislature  of  a  state  can  surren- 
der this  power  and  make  its  action  in  this  re- 
spect binding  upon  Its  successors,  any  more 
than  it  can  surrender  Its  police  power  or  right 
of  eminent  domain.  18  Wall.  206,  21  L.  ed« 
888. 

The  power  of  the  legislature  of  a  state  to  ex- 
empt particular  parcels  of  property  of  individ- 
uals, or  of  corporations,  not  merely  during  the 
period  of  its  own  existence,  but  so  as  to  be  be- 
yond the  control  of  the  taxing  power,  has  been 
asserted  in  several  cases  by  the  United  States 
Supreme  Court,  although  against  this  doctrine 
there  have  been  earnest  protests  by  individual 
judges.  Hoge  v.  Richmond  &  D.  R.  Co.  99  U. 
S.  848,  25  L.  ed.  803. 

A  constitution  providing  that  all  lands  liable 
to  taxation,  held  by  deed,  grant,  or  entry,  town 
lots,  bank  stock,  slaves,  and  such  other  prop- 
erty as  the  legislature  may  from  time  to  time 
deem  expedient  shall  be  taxable,  does  not  make 
it  the  duty  of  the  legislature  to  tax  all  prop- 
erty, but  leaves  it  discretionary  with  that  body 
to  tax.  or  omit  to  tax, — that  Is,  to  exempt, — as 
it  may  deem  expedient.  Such  a  provision  mere- 
ly requires  that  when  property  is  taxed  it  shall 
be  ad  valorem,  according  to  uniform  rules.  In- 
asmuch, then,  as  such  a  constitution  does  not 
command  all  property  to  be  taxed,  the  state 
legislature  has  power  to  grant  exemption  from 
taxation  In  a  charter  of  Incorporation,  which, 
being  accepted,  becomes  a  binding  and  irrev- 
ocable contract  of  which  the  obligation  may 
not  be  impaired  by  subsequent  law.  Knox- 
ville  A  O.  R.  Co.  V.  Hicks,  9  Baxt  442  :  Mobile 
&  O.  R.  Co.  V.  Tennessee,  158  U.  S.  486,  38  L. 
ed.  793,  14  Sup.  Ct.  Rep.  968. 

In  determining  wliat  power  the  legislature 
of  a  state  may  rightfully  exercise,  the  Consti- 
tution is  not  to  be  regarded  as  a  grant  of  pow- 
er. The  legislature  has  Inherently  all  legis- 
lative power,  and  the  Constitution  only  limits 
or  restricts  such  power;  It  does  not  confer  it. 
As  a  power  to  grant  corporate  chartera  Is  a 
legislative  power,  and  it  is  settled  that  such 
a  grant  becomes,  when  accepted,  a  contract 
which  may  not  be  impaired  by  subsequent  leg- 
islation when  no  right  to  do  so  is  reserved, 
stipulations  in  it  for  exemptions  from,  or  com- 
muted, taxation  are  held  to  be  important  ele- 
ments therein,  and  protected  by  the  contract 
clause  of  the  Federal  Constitution.  The  author- 
ities, however,  upon  this  point  all  go  upon  the 
assumption  that  there  Is  no  constitutional  re- 
straint upon  the  power  of  the  legislature  to 
grant  charters  of  that  character.  Knoxvllle  & 
O.  R.  Co.  V.  Hicks,  9  Baxt.  442. 
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The  harm  against  which  §  180  of  the  Con- 
stitution  was  directed  was  this:  To  subject 
charters  theretofore  granted,  but  not  accept- 
ed because  not  oiganized  under,  to  the  new 
rules  of  the  Constitution,  they  being  as  yet 
mere  offers  of  franchises  by  the  state,  and 
not  closed  contracts.  The  provision  had  no 
relation  to  a  mere  consolidation  of  two  old 
companies  long  since  organized  and  in  active 
business  under  their  charters. 

People  ex  rcL  Atiy.  Oen.  v.  Stanford,  77 
Cal.  371,  2  L.  R.  A.  92,  19  Pac.  693,  18  Pac. 
85 ;  Santa  Ana  Water  Co,  v.  San  Buena/ven- 
tura,  56  Fed.  339. 

The  convention  did  not  intend  to  embrace, 
as  a  condition  to  the  exercise  of  any  powers 
contained  in  charters  already  gninted  and 
organized  under  and  put  into  operation,  the 
requirement  that  the  companies  should  come 


under  any  new  and  different  law  as  made  by 
the  Constitution  itself. 

Scotland  County  v.  Thomas,  94  U.  S.  682, 
24  L.  ed.  219 ;  Calhoun  County  v.  Galbraith, 
99  U.  S.  214,  26  L.  ed.  410;  Pretty  v.  Solly, 
26  Beav.  006;  Endlich,  Interpretation  of 
Statutes,  §  216. 

Wkitfield,  J.,  delivered  the  opinion  of 
the  court: 

The  question  which  lies  at  the  foundation 
of  this  case  is  this:  Conceding,  for  arcru- 
ment's  sake,  that  the  Louisville,  New  Or- 
leans, &  Texas  Railroad  Company  had  an 
exemption  from  taxation,  did  the  consolida- 
tion of  that  railroad  with  the  Yazoo  &  Mis- 
sissippi Vall^  Railroad  Company  on  Octo- 
ber 24,  1892,  create  a  new  corporation,  as  of 
that  date,  and  thus  result  in  the  cutting  off 
of  said  exemption,  by  §  180  of  the  Constitu- 


ll&e  power  of  a  legislature  to  grant  exemp- 
tion from  taxation,  wholly  or  partially  and  for 
fixed  or  indefinite  periods,  necessarily  inclndes 
the  power  to  exempt  upon  condititos  or  con- 
tingencies which  are  to  happen  In  the  future, 
as,  for  instance,  to  exempt  a  railroad  from 
taxes  whenever  the  imposition  thereof  will  re- 
duce Its  dividends  helow  a  stated  percentage. 
Mobile  &  O.  R.  Co.  v.  Tennessee,  158  U.  S.  486, 
8S  I^  ed.  793,  14  Sup.  Ct.  Rep.  968. 

Since  the  days  of  the  Revolution  taxation 
has  been  recognised  as  a  representative  act. 
Tbe  power  to  tax  necessarily  implies  a  power 
to  exempt.  Taxation  being  a  legislative  power, 
It  Is  not  the  province  of  a  court  to  review  It, 
except  in  cases  where  the  power  is  limited  by 
coastitutiona]  restrictions.  A  provision  in  the 
Constitution  that  all  laws  should  be  made  for 
the  good  of  the  whole,  and  the  burdens  of  the 
state  ought  to  be  fairly  distributed  among  its 
eltlxens,  does  not  limit  the  legislative  power  of 
taxation  and  exemption.  It  is  directory,  not 
mandatory.  Crafts  v.  Ray,  22  R.  I.  179,  49  L. 
R.  A.  604,  46  Atl.  1043. 

The  New  Tork  legislature,  so  far  as  the  Con- 
stitution of  that  sute  stood  In  1880,  had  the 
power  to  exempt  railroads  from  taxation. 
Whether  or  not  the  exercise  of  such  a  power  is 
wise.  It  is  not  for  the  courts  to  say.  People 
c*  rcL  Troy  Union  R.  Co.  v.  Carter,  62  Hun, 
458,  5  N.  Y.  Supp.  607,  Affirmed  in  117  N.  Y. 
025,  22  N.  E.  1128. 

The  legislature  of  Georgia  is  competent  to 
contract  in  the  charter  of  a  corporation  that  Its 
tax  shall  not  exceed  a  stated  rate  per  cent  of 
its  earnings;  and,  having  so  contracted  with- 
out reservation,  it  is  not  competent  for  a  sub- 
•e^ioent  legislature  to  impair  the  obligation  of 
such  contract  by  assessing  a  higher  tax.  A 
statute  attempting  to  do  so  is  unconstitutional 
and  void.  SUte  v.  Georgia  R.  k  Bkg.  Co. 
54  Ga.  423. 

The  court  In  so  holding  did  so  rather  against 
Its  convictions,  feeling  constrained  by  the  deci- 
sions of  the  United  States  Supreme  Court, 
which  it  deemed  controlling,  but  unsound. 

The  power  of  the  legislature  to  grant  a  cor- 
porate charter,  constituting  In  terms  an  irre- 
pealable  contract  for  a  definite  term  for  the 
payment  by  the  corporation  annually  of  a  stated 
sum  Into  the  public  treasury  as  a  full  commuta- 
tion for  all  taxes,  imposts,  and  assessments  on 
the  capital  stock  or  corporate  property,  is  not 
aJTected  or  limited  by  an  article' In  the  state 
Constitution  declaring  that  no  man  or  set  of 
men  Is  entitled  to  exclusive  separate  public 
emoluments  or  privileges  but  in  consideration 
t'Af  L.  R.  A. 


of  public  services.  Daughdrlll  v.  Alabama  Life 
Ins.  &  T.  Co.  81  Ala.  91. 

The  power  of  the  legislature  to  exempt  par- 
ticular classes  or  kinds  from  taxation  and  as- 
sessment is  well  settled.  Such  power  Is  not  af- 
fected by  a  constitutional  provision  making  It 
the  duty  and  empowering  the  legislature  to  pro- 
vide for  the  organisation  of  municipalities,  an<l 
to  restrict  their  power  of  taxation  and  assess- 
ment, borrowing  money,  contracting  debts,  and 
loaning  their  credit  so  as  to  prevent  abuses. 
Milwaukee  Electric  R.  k  Light  Co.  v.  Milwaukee, 
96  Wis.  42,  69  N.  W.  796. 

The  territorial  legislature  of  Minnesota  had 
power  to  exempt  from  taxation  lands  granted 
to  aid  railroad  construction,  and,  having  exer- 
cised such  power,  its  grant  constituted  a  con- 
tract irrevocable,  not  only  by  its  successors  and 
the  state  of  Minnesota,  but  none  the  less  so  by 
the  territory  of  Dakota  after  the  organisation 
thereof  as  an  independent  government.  Wi- 
nona &  St.  P.  R  Co.  V.  Deuel  County,  8  Dak.  1, 
12  N.  W.  661. 

A  provision  In  a  state  Constitution  that 
mines  and  mining  claims  bearing  gold,  silver, 
and  precious  metals  (except  as  to  net  proceeds 
and  surface  Improvements)  shall  be  exempt 
from  taxation  for  ten  years  after  Its  adoption, 
and  thereafter  taxable  as  provided  by  law,  does 
not  make  the  subsequent  taxation  mandatory 
upon  the  legislature,  but  leaves  it  In  the  discre- 
tion of  that  body ;  and  the  exemption  continues 
until  the  legislature  expressly  and  positively 
provides  otherwise.  People  ew  rek  Iron  Silver 
Min.  Co.  V.  Henderson,  12  Colo.  869,  21  Pac 
144. 

Inasmuch  as  a  legislature  has  no  power,  in 
the  face  of  a  constitutional  provision  prohib* 
Itlng  all  exemptions  from  taxation,  to  transfer 
to  a  new  corporation  an  exemption  formerly 
enjoyed  In  virtue  of  an  antecedent  Irrepealable 
contract  by  a  railroad  taken  over  by  the  state 
upon  mortgage  foreclosure,  a  grant  of  all  the 
rights,  franchises,  privileges,  and  immunities 
of  the  extinct  company  has  no  such  effect. 
Trask  v.  Maguire.  18  Wall.  391,  21  L.  ed.  988. 

The  legislature  has  no  power  to  continue  an 
Irrevocable  charter  contract  for  tax  exemption 
enjoyed  by  a  constituent  railroad  to  the  consol- 
idated company,  which  It  enters  by  virtue  of  a 
consolidating  statute  passed  after  a  constitu- 
tional provision  making  all  corporate  charters 
subject  to  alteration,  amendment,  or  repeal  be- 
comes operative.  State  v.  Northern  C.  R.  Co. 
44  Md.  131. 

The  legislature  has  no  power  to  grant  an  irre- 
pealable right  to  tax  Immunity  by  a  compromise 
agreement,   when   it   lacks  power  to  do  so  by 
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tion  of  1890?  If  this  question  be  answered 
in  the  ai&rmative,  then,  obviously,  the  con- 
tention of  the  state  must  prevail  through- 
out, without  regard  to  any  other  questions 
in  the  case.  The  power  to  consolidate  must 
be  granted  by  the  state,  and  permission  to 
consolidate,  so  granted,  is  not  a  contract, 
but  a  mere  license.  6  Am.  &  £ng.  Enc.  Law, 
2d  ed.  p.  802 ;  Pearsall  v.  Great  Northern  R. 
Co.  161  U.  S.  6tf7,  40  L.  ed.  846,  16  Sup.  Ct. 
Rep.  70o;  Louisville  &  N.  R,  Co.  v.  Ken- 
Uicky,  161  U.  S.  695,  40  L.  ed.  857,  16  Sup. 
Ot.  Rep.  714;  Keokuk  d  W.  R.  Co.  v.  Mis- 
souri, 152  U.  S.  312,  38  L.  ed.  455,  14  Sup. 
Ct.  Rep.  592.  These  railroad  companies 
were  perfectly  free  to  consolidate  or  not. 
The  Ix)ui8ville,  New  Orleans,  &  Texas  Rail- 
road Company,  if  it  had  a  legal  exemption, 
could  hflve  retained  it  by  simply  retaining 
the  precise  corporate  existence  it  then  had. 


Const.  1890,  §  181.  Consolidation  was  vol- 
untary on  their  part,  and  effected  subject  to 
the  law  and  Constitution  then  in  force. 
What  the  effect  of  consolidation  is,  depends 
upon  the  will  and  purpose,  not  of  the  corpo- 
rations, but  of  the  state,  speaking  through 
the  legislature. 

Great  stress  has  been  laid  upon  the  pro- 
visions of  §  5,  p.  843,  Acts  1882,  to  the  ef- 
fect that  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  might  consolidate  with 
other  railroad  companies  "upon  such  terms 
as  they  may  agree  upon."  But  this  simply 
meant  **auch  terms  as  they,  the  companies, 
might  agree  upon,"  consistent  with  the  law 
as  announced  in  their  charters  and  other- 
wise. The  charter  of  the  Memphis  &  Vicks- 
burg  Railroad  Company,  one  of  the  constitu- 
ents of  the  Louisville,  New  Orleans,  &  Texas 
Railroad  C'ompany,  expressly  stipulates  that 


original  action.  The  power  to  continue  an  Ir- 
rei)*»alable  charter  exemption  vanishes  when  the 
Constitution  Intervenes  to  talce  away  the  power 
to  confer  It  by  original  grant.  Northern  C.  R. 
Co.  V.  Mfti-yland,  187  U.  S.  258,  47  L.  ed.  — 
23  Sup.  Ct.  Hep.  62.  Affirming  90  Md.  449,  45 
.\tl.  405. 

.  When  the  legislature  has  no  constitutional 
power  to  exempt  any  property  from  taxation, 
a  provision  in  u  bank  charter  exempting  it  from 
taxation  except  upon  its  real  estate  is  Ineffec- 
tual. New  Orleans  v.  Louisiana  Sav.  Bank  & 
S.  D.  Co.  31  La.  Ann.  826. 

While  it  is  true  that  a  corporate  charter  con- 
stitutes a  contract  with  the  state  which  grants 
it,  which  may  not  be  impaired  by  subsequent 
legislation  within  the  purview  of  the  Federal 
Constitution,  the  protection  afforded  to  It  ex- 
tends only  to  property  rights  thereunder,  and 
not  to  governmental  ones ;  hence,  the  exercise 
of  the  police  power  by  one  legislature  cannot  be 
bartered  away  by  the  contract  of  an  earlier  one, 
and  any  agreement  to  withhold  such  legislative 
action  Is  a  mere  license  revocable  at  pleasure 
of  any  legislature.  But  none  the  less,  a  consti- 
tutional provision  making  such  a  contract  will 
bind  the  legislature  from  Impairing  It,  where  an 
ordinary  piece  of  legislation  would  not  have 
that  effect.  New  Orleans  v.  Houston.  119  U.  S. 
265.  30  L.  ed.  411,  7  Sup.  Ct.  Rep.  198. 

When  a  state  Constitution  declares  that  the 
property  of  all  corporations  for  pecuniary  prof- 
It  shall  be  subject  to  taxation  the  same  as  that 
of  individuals ;  that  taxation  shall  be  equal  and 
uniform  throughout  the  state ;  that  all  property 
shall  be  taxed  ad  valorem,  to  be  ascertained  as 
directed  by  law, — a  legislature  of  such  state  has 
no  power  to  make  an  irrepeaiable  grant  of  ex- 
emption from  taxation  to  any  railroad  by  char- 
ter or  other  law ;  but  corporate  property  must 
always  remain  subject --that  is,  liable — to  tax- 
ation, whether  or  not  immediately  and  always 
actually  thereunto  subjected.  Gulf  &  S.  I.  R. 
Co.  V.  Hewes.  183  U.  S.  66.  46  L.  ed.  86,  22 
Sup.  Ct.  Uep.  26. 

A  constitutional  mandate  that  all  property 
shall  be  taxed  prevents  the  legislature  from 
granting  any  exemption  whatever,  no  matter 
what  the  consideration.  It  Is  not  the  nature 
or  extent  of  the  •consideration  which  is  to  be 
looked  to.  but  the  legislative  power.  Existing 
exemptions  cannot,  of  course,  be  interfered 
with ;  but  new  exemptions  are  beyond  legis- 
lative competency.  Memphis  &  C.  R.  Co.  v. 
Gaines,  »  Tenn.  Ch.  604. 

This  doctrine  Is  quoted  approvingly  in  Chat- 
tanooga v.  Nashville,  C.  &  St.  L.  R.  Co.  7  Lea, 
561. 
CO  L.  R.  A. 


The  case  Itself,  after  affirmance  by  the  su- 
preme court  of  Tennessee,  was  finally  affirmed 
by  tho  United  States  Supreme  Court.  Memphis 
&  C.  R.  Co.  V.  Gaines,  97  U.  S.  697,  24  L.  ed. 
1091. 

The  declaration  in  the  Kentucky  Bill  of 
Rights,  that  no  man  or  set  of  men  Is  entitled 
to  exclusive  separate  public  emoluments  or 
privileges  from  the  community  but  in  considera- 
tion of  public  services,  is  held  by  the  courts  of 
that  state  to  deprive  the  legislature  of  power 
to  grant  exemptions  from  taxation  save  in  re- 
turn for  services  rendered  or  to  be  rendered  to 
the  public.  And,  as  It  is  further  held  that  city 
waterworks,  even  when  owned  by  municipali- 
ties in  their  corporate  right,  do  not  render  pub- 
lic services,  but  are  held  for  profit  and  conven- 
ience rather  than  for  governmental  ends,  acts 
granting  them  exemptions  from  taxation, 
whether  charters  or  not,  are  unconstitutional 
to  that  extent.  Com.  v.  Makibben,  90  Ky.  384. 
14  S.  W.  372 ;  Covington  v.  Com.  19  Ky.  L.  Rep. 
105.  39  S.  W.  836  :  Clark  v.  Ijouisville  Water 
Co.  90  Ky.  515,  14  S.  W.  502. 

The  last  case  was  affirmed  In  the  Supreme 
Court  of  the  United  States  upon  the  ground 
that  the  right  to  withdraw  the  exemption  had 
been  reserved  by  antecedent  statute  reserving 
generally  a  right  to  alter,  amend,  and  repeal  all 
corporate  charters.  Louisville  Water  Co.  v. 
Clai'k.  143  U.  S.  1,  36  L.  ed.  55,  12  Sup.  Ct. 
Rep.  346. 

The  Indiana  constitutional  provision  (art,  10. 
I  1.  Bums's  Rev.  Stat.  1894,  |  193.  and  Hor- 
ner's Rev.  Stat.  1897,  |  193)  that  the  general  as- 
sembly shall  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,  and 
shall  prescribe  such  regulations  as  shall  secure 
a  Just  valuation  for  taxation  of  all  property, 
both  real  and  personal,  excepting  such  only  for 
municipal,  educational,  literary,  scientific,  re- 
ligious, or  chai'itable  purposes  as  may  be  spe- 
cially exempted  by  law,  is  construed  by  the 
courts  of  that  state  as  taking  away  the  power 
of  the  legislature  to  grant  any  property  exemp- 
tions outside  of  the  specified  classes.  State  ex 
rel.  Tieman  v.  Indianapolis,  69  Ind.  375,  35  Am. 
Rep.  223  :  Warner  v.  Curran.  75  Ind.  300  ;  Den- 
Iston  V.  Terry,  141  Ind.  677,  41  N.  E.  143 : 
Ham  V.  Woodard.  151  Ind.  132.  50  N.  E.  33 : 
State  ex  rel.  Morgan  v.  Workingmen's  Bidg.  & 
Loan  Fund  &  Sav.  Asso.  152  Ind.  278,  53  X. 
E.  168. 

A  Tennessee  county  court  has.  neither  by  the 
Constitution,  nor  any  statute,  the  power  to  re- 
lease a  railroad  corporation  from  taxation  for 
county  purposes ;  and  an  attempt  by  it  to  do 
so  is  void  in  spite  of  the  fact  that  it  induced 
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any  consolidation  shall  be  "on  such  terms  as 
may  be  consistent  with  the  powers  conferred 
on  said  company."  Substantially  identical 
lan^age  with  the  language  of  §  5,  supra, 
occurred  in  the  charters  under  considera- 
tion in  Keokuk  &  W.  R.  Co.  v.  Miaaouri, 
152  U.  8.,  at  page  309,  38  L.  ed.  at  page  454, 
and  14  Sup.  Ct.  Rep.  595,  and  Atlantic  d  G. 
R.  Co.  V.  Georgia,  98  U.  S.,  at  page  361,  26 
L.  ed.,  at  page  186,  and  in  many  other  cases. 
These  woitis,  "upon  such  terms  as  they  may 
agree  upon,"  are  not  new.  They  perhaps 
appear  substantially  in  all  grants  of  power 
to  consolidate  railroad  or  other  corpora- 
tions,— as,  for  example,  in  Atlanta  A  R.  Air- 
lAne  R.  Co.  v.  State,  63  Ga.,  at  page  486. 
They  have  no  magic  in  them.  They  are 
plain,  everyday  phrases,  and  relate  alone  to 
the  mere  administrative  details  attending 
the    consolidation    of    corporations,    which 


must,  of  course,  be  left  to  the  officers  of  such 
corporations,  and  with  which  the  legislature 
cannot  be  burdened,  and  they  convey  no  sub- 
stantive powers  or  rights.  These  must  be 
found,  if  any^vhere,  expressly  set  forth  by 
the  legislature  in  the  charters  in  the  first  in- 
stance, and  not  delegated  to  the  corpora- 
tions, to  be  worked  out  under  the  gloss  of 
these  mere  administrative  phrases.  Wheth- 
er, therefore,  the  union  of  these  two  corpo- 
rations resulted  in  consolidation  and  the  cre- 
ation of  a  new  corporation,  or  in  mere  mer- 
ger of  the  Louisville,  New  Orleans,  &  Texas 
Railroad  Company  with  the  Yazoo  &  Missis- 
sippi Valley  Railroad,  is  to  be  found,  not  in 
this  phrase  so  much  relied  on,  but  in  the 
clear  purpose  of  the  legislature.  The  arti- 
cles of  consolidation  are  to  be  carefully 
looked  to,  of  course ;  but  they  must  conform 
in  what  they  do,  if  valid,  to  the  purpose  of 


foreign  Inyestroents  for  the  purpose  of  con- 
BtructlAiT  the  road.  Nasbyille  &  K.  R.  Co.  v. 
Wilson  Connty.  89  Tenn.  597,  15  S.  W.  446. 

A  manlclpality  has  no  power  to  contract  by 
ordinance  Irrevocably  with  a  street  railway 
company  In  limitation  of  Its  obligations  respect- 
ing street  improvements  so  as  to  devest  the 
state  legislature  of  its  right  to  Increase  the  cor- 
porate bnrdens,  when,  at  the  time  such  com- 
pany was  organised,  there  was  In  force  a  state 
statute  expressly  subjecting  to  legislative  con- 
trol, regulation,  alteration,  abridgment,  and 
cancelation  all  corporate  charters,  by-laws, 
rales,  and  regulations,  and  making  every  cor- 
porate franchise  open  to  withdrawal,  regulation, 
and  conditional  enjoyment  at  the  legislative 
rllJ.  Sioux  City  Street  R.  Co.  v.  Sioux  City, 
138  U.  S.  98,  34  L.  ed.  898.  11  Sup.  Ct.  Rep. 
226,  Affirming  78  Iowa,  367,  43  N.  W.  224. 

When  a  state  Constitution  requires  that  all 
property,  whether  owned  by  natural  persons  or 
corporations,  shall  be  taxed  ad  valorem  unless 
exempted  by  the  organic  law ;  that  all  corporate 
property  shall  pay  the  same  rate  of  taxation 
paid  by  individual  property ;  and  provides  that 
the  legislature  may,  besides,  impose  taxes  on 
incomes,  licenses,  and  franchises;  when,  too.  It 
authorises  the  legislature  to  delegate  the  like 
power  as  to  franchises  to  municipalities,  and 
the  i^slature  has  enacted  a  statute  requiring 
every  street  railway  company.  In  addition  to 
other  taxes  laid  upon  it,  to  pay  annually  on  its 
franchise  both  a  state  tax  and  a  local  tax  to  the 
county,  city,  town,  or  taxing  district  wherein 
such  franchise  may  be  exercised  and  according 
to  the  value  thereof ;  and  when,  beyond  all  that, 
the  charter  of  a  municipal  corporation  forbids 
its  board  of  trustees  to  grant  any  special  priv- 
ilege to  any  person,  corporation,  or  company, 
or  to  exempt  any  such  person  or  body  from  the 
payment  of  taxes, — such  municipality  has  no 
power  to  exempt  a  street  railway  operating 
within  Its  limits  from  payment  of  taxes  upon 
Its  franchise  ad  valorem,  either  by  contractual 
ordinance  upon  good  consideration,  or  other- 
wise. South  Covington  &  C.  Street  R.  Co.  v. 
Bellevue.  20  Ky.  L.  Bep.  1184,  57  L.  R.  A.  60, 
49  S.  W.  23. 

V.  Constitutional  changea. 

It  is  not  at  all  times  easy  in  a  given  case  to 
decide  Just  what  is  the  effect  of  an  amended 
state  Constitution  upon  exemptions  from  taxa- 
tion operative  at  the  time  of  its  adoption.  In 
general  It  may  be  said  that  exemptions  enjoyed 
by  virtue  of  Irrepealahle  contracts  are  not  af- 
fected thereby,  for  a  constitutional  provision, 
equally  with  a  statutory  enactment,  is  a  law 
60  L.  R.  A. 


within  the  meaning  of  the  contract  clause  of 
the  Constitution  of  the  Union,  which  states  are 
forbidden  to  pass  if  thereby  the  obligation  of  a 
contract  is  Impaired ;  that  repealabie  contracts 
of  exemption  become  Immediately  subject  to  the 
provisions  of  the  new  organic  law;  and  that 
continued,  extended,  or  transferred  grants  of 
exemption  can  only  be  made  subject  to  the  con- 
ditions and  limitations  imposed  by  the  new  Con- 
stitution. 

A  constitutional  limitation  upon  the  legis- 
lative power  to  exempt  from  taxation  does  not 
prevent  the  continuing  of  an  Inununlty  con- 
tracted for  in  a  corporate  charter  antedating 
the  adoption  of  the  Constitution  so  restricting. 
St  Paul  V.  St.  Paul  &  S.  C.  R.  Co.  23  Minn.  469. 

A  constitutional  declaration  that  the  legis- 
lature shall  never  In  any  manner  suspend  or  sur- 
render the  power  of  taxation  does  not  affect  a 
contract  to  the  contrary  In  a  corporate  charter 
antecedently  granted.  State  v.  Dexter  &  N.  R. 
Co.  69  Me.  44. 

There  is  a  radical  difference  between  a  con- 
stitutional provision  that  all  lands  liable  to 
taxation  held  by  deed,  grant,  or  entry,  town 
lots,  bank  stock,  and  such  other  property  as 
the  legislature  may  from  time  to  time  deem  ex- 
pedient, shall  be  taxable ;  that  all  property  shall 
be  taxed  ad  valorem,  the  value  to  be  ascertained 
as  the  legislature  shall  direct,  so  that  it  shall 
be  equal  and  uniform  throughout  the  state;  and 
that  no  one  species  of  property  from  which  a 
tax  may  be  collected  shall  be  taxed  higher  than 
another  of  equal  value  (Tenn.  Const.  1834,  art. 
2,  §  28), — and  another  providing  that  all  prop- 
erty, real,  personal,  and  mixed,  shall  be  taxed, 
but  that  the  legislature  may  exempt  certain 
enumerated  kinds,  and  then,  that  all  property 
shall  be  taxed  ad  valorem,  etc.,  etc.,  as  in  the 
other  provision  (Tenn.  Const.  1870,  art.  2,  § 
28).  Under  the  former,  the  legislature  may 
tax,  or  omit  to  tax,  as  it  chooses;  under  the 
latter  It  has  no  power  to  exempt  outside  of  the 
excepted  classes.  Memphis  v.  Memphis  City 
Bank,  91  Tenn.  574,  19  S.  W.  1045. 

Stock  issued  from  time  to  time  by  a  banking 
corporation  to  increase  its  capital  from  $200,- 
000,  upon  which  It  was  authorized  to  organize 
and  elect  directors,  to  $1,000,000,  by  virtue  of 
a  charter  provision  that  It  might  receive  on  de- 
posit any  and  all  sums  not  below  a  minimum 
weekly  amount,  and  when  such  deposits  reached 
a  stated  sum  they  might,  at  the  option  of  the 
depositor,  be  converted  into  stock,  Is  all,  as  re- 
spects taxation,  upon  the  sapie  footing  as  the 
initial  issue.  It  participates  in  the  rights  and 
beneflts  of  the  contract  in  the  charter  in  that 
regard,  and  is  unaffected  by  a  new  state  Constl- 
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the  legislature  as  to  what  the  effect  of  the 
consolidation  shall  be.  Keokuk  d  W.  R.  Co, 
V.  MiasouH,  152  U.  S.  305,  38  L.  ed.  463,  14 
Sup.  Ct.  Rep.  592 ;  Central  R.  d  Bkg.  Co,  v. 
Georgia,  92  U.  S.  665,  23  L.  ed.  757. 

Let  us  inquire,  then,  what  the  effect  of 
this  consolidation  was.  And,  first,  what 
railroads  entered  into  this  consolidation? 
The  Louisville,  New  Orleans,  &  Texas  Rail- 
road Ck)mpany  and  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  What  was  the 
Louisville,  New  Orleans,  k  Texas  Railroad 
Company?  It  is  described  in  the  "articles 
of  consolidation"  as  "the  Louisville,  New 
Orleans,  &  Texas  Railroad  Company,  a  cor- 
poration of  the  states  of  Tennessee,  Missis- 
sippi, and  Louisiana,  of  the  first  part;"  and 
it  is  further  expressly  declared  in  said  arti- 
cles that  the  consolidation  is  effected  "un- 
der and  by  virtue  of  the  charters  of  the  re- 


ffpectivc  states  of  Tennessee,  Mississippi, 
and  Louisiana  in  such  case  made  and  pro- 
vided," etc.  The  two  ends  of  this  railroad 
are  in  Ix>ui8iaua  and  Tennessee.  Now,  what 
were  the  laws  touching  consolidation  in 
these  states,  "in  such  case  made  and  provid- 
ed?" Of  course,  we  deal  here  exclusively 
with  the  Mississippi  corporation  under  our 
laws ;  but  the  laws  of  Louisiana  and  Tennes^ 
see  are  expressly  referred  to  as  having  been 
held  in  mind  in  effecting  this  consolidation, 
and  they  will  materially  aid  us  in  solving 
this  question.  The  road,  with  all  its  prop- 
erty, was  a  unit  in  the  three  states.  If  the 
effect  of  the  consolidation  in  Tennessee  and 
Loui^^iana,  was  known  necessarily  to  be  the 
creation  of  a  new  corporation,  it  hardly  com- 
ports with  reason  to  suppose  that  any  differ- 
ent consolidation  would  have  been  sought  at 
the  hands  of  the  Mississippi  legislature,  or 


tution    adopted    in    the    meantime.     State    v. 
Bank  of  Commerce,  95  Tenn.  221,  31  S.  W.  998. 

The  Tenncasee  legislature  had  power,  under 
the  Constitution  of  1834  (art.  2,  §  28 ;  art.  11, 
I  7),  to  grant  exemptions  from  both  ad  valorem 
property  and  prly liege  taxes.  When  in  a  given 
case  it  had  exercised  that  power,  Its  action  was 
conclusive  on  the  state,  even  after  a  change 
and  reversal  of  governmental  policy  by  a  new 
constitution.  Knoxville  &  O.  R.  Co.  v.  Harria 
99  Tenn.  684.  58  L.  R.  A.  921,  43  S.  W.  115. 

In  New  Jersey,  domestic  fire  Insurance  com- 
panies having  capital  stock  and  taxable  upon 
the  amount  thereof  paid  in  and  their  accumu- 
lated surplus  less  the  value  of  their  real  es- 
tate, and  entitled,  in  estimating  the  value  there- 
of, to  the  deduction  of  their  investments  in  ex- 
empt property,  are  entitled  to  have  included  in 
such  deductions  school  bonds  issued  by  author- 
ity of  a  state  law  and  made  thereby  exempt 
from  taxation,  although  after  the  issue  and  ne- 
gotiation thereof  a  constitutional  amendment 
forbidding  such  exemptions  was  adopted.  But 
they  are  not  entitled  to  the  like  deduction  of 
township  bonds  also  made  exempt  by  statute, 
which  were  not  Issued  until  after  such  consti- 
tutional amendment  took  effect,  because  that 
amendment  ew  propria  vignre  abrogated  and  an- 
nulled all  local  and  special  laws  exempting 
property  from  taxation,  unless  they  constituted 
Irrepealable  contracts,  which  was,  of  course, 
the  case  with  securities  anteriorly  negotiated. 
Merchants'  Ins.  Co.  v.  Newark,  54  N.  J.  L.  138. 
28  Atl.  805. 

The  proposition  that  an  amendment  to  the 
Constitution  prohibiting  exemptions  from  tax- 
ation operates  ip80  facto  to  abrogate  every  spe- 
cial or  local  law  providing  for  such  exemptions 
which  does  not  amount  to  an  irrepealable  con- 
tract was  afiirmed  in  State.  Newark  &  S.  O. 
Horse  Car  R.  Co.,  Prosecutor,  v.  Clark,  58  N. 
J.  L.  332,  21  Atl.  302,  and  in  substance,  also,  in 
Newport  v.  Masonic  Temple  Asso.  108  Ky.  592, 

45  3.  W.  881,  Rehearing  denied  in  103  Ky.  599, 

46  S.  W.  697. 

A  provision  in  a  railroad  charter  exempting 
the  main  and  branch  lines  of  the  company  gen- 
erally from  taxation  does  not  relieve  from  tax- 
ation a  new  branch  road  built  pursuant  to  a 
special  enabling  act  silent  on  the  subject  of 
taxation,  passed  after  an  amended  Constitution 
had  deprived  the  legislature  of  the  power  It  pos- 
sessed when  the  original  charter  was  granted 
to  exempt  such  property.  State  ex  rel.  Quffey 
V.  Chicago,  B.  &  ^.  C.  R.  Co.  89  Mo.  528,  14  S. 
W.  522.  Affirmed  in  120  U.  S.  569,  80  L.  ed. 
782.  7  Sup.  Ct.  Rep.  693,  Rehearing  denied  122 
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U.  S.  561,  30  L.  ed.  1185.  7  Sup.  Ct  Rep.  693. 
1800. 

When  the  charter  of  an  eleemosynary  or  ed- 
ucational institution  declares  that  all  the  prop- 
erty of  the  corporation  shall  be  exempt  from 
taxation,  and  that  relevant  sections  of  the  gen- 
eral corporation  law  of  the  state  shall  not  ap- 
ply (one  of  these  being  that  every  corporate 
charter  should  be  subject  to  alteration,  suspen- 
sion, or  repeal),  the  corporate  real  estate  Is  ex- 
empt from  state  taxation,  notwithstanding  the 
adoption  of  a  new  Constitution  prohibiting  the 
legislature  from  contracting  to  exempt  property 
from  taxation ;  since,  to  permit  such  taxation 
would  impair  the  obligation  of  the  contract  con- 
tained in  the  act  of  incorporation.  Home  of 
the  Friendless  v.  Rouse.  8  Wall.  430,  19  L.  ed. 
495  ;  Washington  University  v.  Rouse,  8  Wall. 
430,  19  L.  ed.  498. 

The  dissenting  Judges  in  these  cases  (Miller. 
J.,  Chase.  Cb.  J.,  and  Field,  J.)  admitted  that 
the  settled  doctrine  of  the  court  was  that  It 
would  decide,  when  the  questions  were  properly 
brought  before  it,  whether  a  state  law  impaired 
the  obligation  of  a  contract,  and  that,  if  It  did. 
that  it  was  void;  also,  that  state  legislatures 
could,  by  statute,  make  contracts  which  could 
not  subsequently  be  Impaired  by  other  statutes. 
They  conceded,  too,  that  such  contracts  were  so 
far  protected  by  the  provisions  of  the  Federal 
Constitution  that  even  a  change  in  the  funds-, 
mental  law  of  the  state  by  the  adoption  of  a 
new  Constitution  cannot  Impair  them,  though 
express  provisions  to  that  effect  are  incor- 
porated in  the  new  Constitution.  But  they  In- 
sisted that  when  a  state  law  was  challenged  on 
the  ground  that  it  impaired  a  contract  con- 
tained In  a  former  law,  the  power  to  make  such 
contract  was  always  open  to  question,  and  that 
the  decisions  relied  on  to  sustain  the  proposi- 
tion that  an  exemption  from  taxation  was  a  con- 
tract not  to  be  impaired  invariably  assumed  the 
power  of  the  legislature  to  grant  the  exemption 
in  the  first  place.  And  they  asserted  that  the 
power  to  exempt  forever,  to  grant  perpetual  Im- 
munity from  taxation,  to  contract  away  with- 
out limit  the  whole  taxing  power,  did  not.  and 
never  could,  exist  in  a  constitutional  legislature. 
If  a  state  Constitution  be  so  amended  as  to 
prohibit  all  tax  exemptions,  an  exemption  ante- 
cedertly  granted  to  a  railroad  corporation  by 
an  irrepealable  contract  is  Irretrievably  lost 
when  the  railroad  properties  are  taken  on  mort- 
gage foreclosure  by  the  state  and  conveyed  to 
a  new  corporation.  Trask  v.  Maguire,  18  Wall. 
891,  21  L.  ed.  938. 

This  Is  so  although  the  authorising  statute, 
and    conveyance    in    pursuance    thereof,    are 


im. 


Adams  v.  Yazoo  &  M.  V.  R.  Co. 


51 


jrranted  by  it  if  sought.  And  so  we  shall 
find  it  to  be.  Act  No.  157  of  1874  of  Louisi- 
ana, set  forth  in  A'etc  Orleans  Charity  Hos- 
pital V.  NctP  Orleans  Gaslight  Co.  40  La. 
Ann.  .S85,  4  So.  433  (a  general  law),  ex- 
pressly provides  that  "any  two  business 
.  .  .  companies^  .  .  .  may  consoli- 
date said  corjiorations,  .  .  .  and  form 
one  oonaolidated  company,  holding,"  etc., 
"all  property,"  etc.,  "belonging  to  each,  and 
under  such  corporate  name  as  they  may 
.  .  .  agree  upon;  .  .  .  and  a  certifi- 
cate of  the  fact  of  such  consolidation,  with 
the  name  of  the  consolidated  company,  shall 
be  filed  and  recorded  in  the  office  of  the  sec- 
retary of  state."  This  is  like  the  Ohio  and 
Missouri  statutes  referred  to  in  Keokuk  d 
W.  R,  Co.  V.  MissouH,  152  U.  S.  308-310, 
38  L.  ed.  454,  14  Sup.  Ct.  Rep.  592;  and 
they  were  all  held  to  provide  for  a  consolida- 


tion resulting  in  a  new  corporation.  New 
Orleans  Charity  Hospital  v.  New  Orleans 
Gaslight  Co.  40  La.  Ann.  384,  4  So.  433. 
The  provisions  of  the  Tennessee  Code  (Milli- 
ken  &  V.)  of  1884  (§§  1263-1270)  are 
stronger  and  more  explicit  still  in  necessi- 
tating the  creation  of  a  new  corporation;  § 
1270  expressly  declaring  that  no  exemption 
from  taxation  of  any  constituent  company 
should  pass  to  the  consolidated  company. 
The  Tennessee  and  Louisiana  ends  of  the 
TiOuisville,  New  Orleans,  &  Texas  Railroad 
are  integral  parts  now  of  the  present  Yazoo 
&  Mississippi  Valley  Railroad.  As  to  these 
ends,  under  Louisiana  and  Tennessee  law, 
the  present  Yazoo  &  Mississippi  Valley  Rail- 
road is  undoubtedly  a  new  corporation. 
How,  then,  can  this  corporation  (the  pres- 
ent Yazoo  &  Mississippi  Valley,  an  entire 
corporation)   be  one  new  corporation,  with 


couciied  In  language  sufflclently  comprehensive 
and  une<iaivocal  to  carry  over  to  the  successor 
corporation  the  tax  immunity  as  theretofore  en- 
joyed. Louisville  &  N.  R.  Co.  v.  Palmes,  109 
U.  S.  244.  27  L.  ed.  922,  3  Sup.  Ct.  Rep.  193. 

After  such  amendment  of  the  state  Constitu- 
tion, no  new  corporation  is  capable  of  receiving 
and  enjoying  old  exemptions  of  this  character. 
Bloxbam  v.  Florida  C.  *  P.  R.  Co.  35  Fla.  625, 
17  So.  902. 

A  constitutional  prohibition  against  tax  ex- 
emptions affects,  not  only  corporations  created 
by  original  charters  after  it  takes  effect,  but 
thom  which,  after  Its  adoption,  grow  out  of 
earlier  ones  by  consolidation.  Keokuk  &  W.  R. 
Co.  V.  Missouri,  152  U.  S.  301,  38  L.  ed.  450, 
H  Sup.  Ct.  Rep.  592,  Affirming  99  Md.  30,  6  L. 
R.  A.  222,  12  S.  W.  890 ;  Keokuk  &  W.  R.  Co.  v. 
Scotland  County  Ct.  152  U.  S.  317,  38  L.  ed. 
-157,  14  Sup.  Ct.  Rep.  608 ;  Gulf  &  S.  I.  R.  Co. 
▼.  Hewee,  183  TJ.  S.  66,  46  L.  ed.  86,  22  Sup.  Ct. 
Rep.  26. 

This  Is  equally  true  where  the  new  Constitu- 
tion vests  In  the  legislature  power  to  change  or 
revoke  all  corporate  charters.  The  Irrepealable 
character  of  an  exemption  ceases  upon  consol- 
idation. State  V.  Northern  C.  R.  Co.  44  Md. 
131 ;  Northern  C.  R.  Co.  v.  Maryland,  187  tJ.  8. 
258,  47  L.  ed.  — ,  23  Sup.  Ct.  Rep.  62,  Affirm- 
ing  90  Md.  449,  45  Atl.  466. 

However,  a  slight  amendment  to  a  railroad 
charter  accepted  by  the  company,  not  profess- 
ing to  repeal  or  change  an  exemption  from 
taxation  therein,  con  taking  no  allusion  to  the 
sabject  of  taxation,  and  not  relating  to  It.  does 
not  operate  as  a  new  incorporation  so  as  to 
bring  the  charter  withhi  the  terms  of  a  subse- 
quent iy  adopted  Constitution  making  all  cor- 
porate charters  thereafter  granted  subject  to 
alteration  or  repeal  at  the  will  of  the  legis- 
lature. Richmond  &  D.  R.  Co.  N.  C.  DIv.  v. 
Brogden,  74  N.  C.  707. 

A  bank  not  organised  until  after  the  adop- 
tion of  a  new  constitution  which  changed  mat- 
ters in  that  respect,  although  organized  under 
a  new  free  banking  act  in  substance  the  same 
as  one  in  force  before  the  new  constitution  was 
adopted,  is  not  entitled  to  tax  exemptions  en- 
Joyed  by  banks  organized  under  the  old  law  and 
former  constitution.  State  v.  Southern  Bank, 
31  La.  Ann.  519. 

And  when  a  corporate  charter  containing  a 
clause  that  In  consideration  of  certain  property 
vesting  In  the  state  after  a  limited  period  Its 
stock  shall  be  exempt  from  taxation  by  the  state 
or  any  political  subdivision  thereof  Is  extended 
for  twenty-five  years  longer  by  special  statute, 
hut  In  the  meantime  there  Is  adopted  a  new  state 
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Constitution  providing  for  eqtial  and  uniform 
taxation,  the  extension  act  is  unconstitutional 
so  far  as  It  continues  the  exemption,  for  want 
of  legislative  power  to  exempt  in  any  wise. 
New  Orleans  v.  New  Orleans  Canal  &  Bkg.  Co. 
32  La.  Ann.  104. 

VI.  Incorporation  and  cjfemption  acts. 

a.  Ch-antff  constituting  contracts. 

1.  Generally . 

The  doctrine  that  the  charter  of  a  private 
corporation  is,  as  between  the  state  and  the 
corporation,  a  contract,  has  become  an  estab- 
lished principle  of  American  law.  Uniformity 
and  universality  have  been  Imparted  to  the  rule 
by  repeated  decisions  of  the  Supreme  Court  of 
the  United  States  so  that  nothing  in  the  whole 
range  of  law  Is  better  settled.  Goldsmith  v. 
Rome  R.  Co.  62  Ga.  473. 

It  Is  conceded  as  settled  law  that  an  exemp- 
tion from  taxation  granted*  In  the  charter  of  a 
railroad  company  constitutes  a  contract  which 
Is  protected  by  the  Federal  Constitution,  and 
cannot  be  repealed  by  the  state  when  the  right 
to  do  80  has  not  been  reserved,  or  does  not  ex- 
ist.    Com.  V.  Richmond  &  P.  R.  Co.  81  Va.  355. 

An  exemption  from  taxation  given  In  a  rail- 
road charter  when  the  state  Constitution 
neither  restrains  the  power  of  the  legislature 
to  confer  such  an  exemption,  nor  reserves  to 
that  body  the  right  to  alter,  amend,  or  repeal 
corporate  charters,  and  when  such  right  Is  not 
otherwise  reserved.  Is  Irrevocable.  State  v. 
Baltimore  &  O.  R.  Co.  48  Md.  49. 

A  total  or  partial  exemption  from  taxation, 
given  to  a  railroad  corporation  In  the  Incor- 
porating act  in  unambiguous  terms,  when  there 
Is  not  anywhere  therein,  nor  by  either  a  consti- 
tutional provision  or  a  statute  apart  therefrom, 
any  reservation  of  power  to  alter,  amend,  or  re- 
peal, constitutes  an  irrevocable  contract  which 
Is  protected  from  impairment  by  subsequent 
laws  by  constitutional  sanctions.  Mobile  &  S. 
H.  R.  Co.  V.  Kennerly,  74  Ala.  566. 

It  may  be  conceded  that  it  were  better  for 
the  interest  of  the  state  that  the  taxing  power, 
which  is  one  of  the  highest  and  most  important 
attributes  of  sovereignty,  should  on  no  occasion 
be  surrendered,  says  Davis,  J.,  In  one  case  in 
behalf  of  the  United  States  Supreme  Court.  In 
the  nature  of  things,  the  necessities  of  the  gov- 
ernment cannot  always  be  foreseen,  and  in  the 
ciianges  of  time  the  ability  to  raise  revenue  from 
every  species  of  property  may  be  of  vital  im- 
portance to  the  state;  but  the  courts  of  the 
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stock  of  but  one  corporation  (the  new  one), 
in  Louisiana  and  Tennessee,  and  in  Missis- 
sippi not  one  new  oorporation,  and  having 
double  stock  of  both  constituent  roads?  As 
counsel  very  pertinently  asks,  "  Which  is 
Tennessee  stock,  which  is  Louisiana  stock, 
and  which  is  Mississippi  stock  ?'' 

What,  now,  are  the  provisions  of  the  Mis- 
sissippi law,  as  to  this  consolidation?  The 
Louisville,  New  Orleans,  &  Texas  had  itself 
no  power  to  consolidate,  and  it  is  conceded 
that  this  consolidation  of  the  Louisville, 
New  Orleans,  &  Texas  with  the  Yazoo  &  Mis- 
sissippi Valley  did  not  take  place  under  §  1 
of  the  act  of  1882, — the  charter  of  the  Louis- 
ville, New  Orleans,  &  Texas, —  but  that  the 
power  of  consolidation  authorized  by  that 
section  was  exhausted  in  the  consolidation 
of  the  Baton  Rouge  Railroad  with  the  Mem- 
phis   &    Vicksburg    Railroad,    forming    the 


liOuisville,  New  Orleans,  &  Texas  Railroad. 
The  provisions  of  law  we  look  to,  then,  as 
authorizing  the  consolidation  under  consid- 
eration are  §  16  of  the  Acts  of  1870,  p.  326 
(the  charter  of  the  Memphis  &  Vicksburg 
Railroad  Company) ,  §  25  of  the  Acts  of  1882, 
p.  932  (the  charter  of  the  New  Orleans, 
Baton  Rouge,  Vicksburg,  &  Memphis  Rail- 
road Company,  the  Baton  Rouge  charter), 
and  §  6  of  the  Acts  of  1882,  pp.  842,  843  (the 
Yazoo  &  Mississippi  Valley  Railroad  char- 
ter). The  language  of  said  §  16  is  as  fol- 
lows: "That  said  company  shall  have  the 
right  and  power  to  consolidate  the  stock, 
property,  and  franchises  of  the  road  with 
any  other  road  or  roads,  in  or  out  of  this 
state,  at  any  time  that  the  president  and  di- 
rector of  the  road  may  deem  proper,  and 
upon  such  terms  as  may  be  consistent  with 
the  powers  conferred  upon  said  company." 


country  are  not  the  proper  tribunals  to  apply 
the  corrective  to  improvident  legislation  of  this 
character.  If  there  be  no  constitutloDal  re- 
straint on  the  action  of  the  legislature  on  this 
subject,  there  is  no  remedy  except  through  the 
influence  of  a  wise  public  sentiment  reaching 
and  controlling  the  law-malcing  power.  Wil- 
mington &  W.  R.  Co.  v.  Reid,  13  Wall.  264,  20 
L.  od.  568. 

Frequently,  however,  it  la  no  small  task  to 
apply  these  principles  to  concrete  cases.  In 
the  early  case  of  Providence  Bank  v.  Billings, 
4  Pet.  514,  7  L.  ed.  939.  it  was  held  that  a  mere 
grant  of  a  charter  without  a  bonus  or  promise 
of  exemption  did  not  prevent  the  subsequent 
taxing  of  the  franchise.  But  when,  not  long 
afterw8i-d,  Mary 'and  assumed  to  tax  the  fran- 
chise of  a  corporation  she  had  created,  the  pro- 
tection of  the  contract  clause  was  successfully 
Invoked  to  defeat  her. 

The  Maryland  statute  extended  the  charters 
of  several  banks  on  condition  that  they  respect- 
ively should  subscribe  in  proportion  to  the 
paid-in  capital  of  each,  for  as  much  stock  in  a 
corporation  organized  to  build  a  state  road  as 
should  be  necessary  to  complete  the  highway. 
It  pledged  the  faith  of  the  state,  in  case  such 
banlcs  accepted  and  complied  with  such  condi- 
tion, not  to  impose  any  tax  or  burden  upon  them 
during  the  continuance  of  their  several  char- 
ters beyond  an  annual  tax  upon  their  capital 
speciflcally  mentioned  in  the  act.  The  United 
States  Supreme  Court  held  that  this  constituted 
a  contract  between  Maryland  and  the  banlcs 
that  accepted  and  complied  with  the  named  con- 
dition, protected  from  impairment  by  the  Con- 
stitntipn  of  the  Union,  and,  therefore,  that  a 
Bubsecjuent  statute  directing  all  stocks  and 
shares  in  any  domestic  bank  to  be  assessed  and 
taxed  at  a  stated  rate  per  cent  on  every  $100  of 
assessable  property  was  void.  Gordon  v.  Ap- 
peal Tax  Court,  3  How.  1.^3,  11  L.  ed.  529. 

The  decision  was  not  acceptable  to  Maryland. 
Dorsey,  J.,  of  the  court  of  appeals  of  that  state, 
afterwards  commenting  upon  it,  said :  As 
grounds  for  its  opinion  the  United  States  Su- 
preme Court  said  that  when  a  banking  fran- 
chise was  bought  the  price  was  paid  for  the  use 
of  the  privilege  while  it  lasted,  and  any  tax 
upon  it  would  be  substantially  an  addition  to 
the  price.  And,  again,  that  the  franchise  is 
corporate  property  which,  like  any  other  prop- 
erty would  be  taxable  if  a  price  had  not  been 
paid  for  it  which  the  legislature  accepted  as 
the  consideration  for  allowing  the  banks  to  use 
the  franchise  during  the  continuance  of  the 
charters.  If,  Judge  Dorsey,  proceeds  to  say, 
the  Supreme  Court  meant  by  any  tax  a  special 
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legislative  chai*ge  or  imposition  upon  the  fran- 
chise, the  correctness  of  the  principle  cannot 
be  denied,  and  if  It  meant  a  special  tax,  tech- 
nically speaking,  levied  for  the  support  of  the 
government  of  Maryland,  it  would  be  clearly 
unconstitutional  and  void  as  repugnant  to  art. 
13,  Declaration  of  Bights,  that  every  person  in 
the  state  ought  to  contribute  his  proportion  of 
the  public  taxes,  etc.  But  if,  as  must  be  done, 
the  Supreme  Court  be  understood  as  speaking 
in  reference  to  the  general  tax  laid  upon  aJl 
property  within  the  state  under  the  act  of  184 1« 
then,  it  is  respectfully  insisted  that  the  propo- 
sition cannot  be  maintained,  and  that  a  fran- 
chise, as  property.  Is,  according  to  its  value, 
liable  to  taxation  for  the  support  of  the  govera- 
ment.  whether  paid  for  by  a  bonus  or  not. 
Baltimore  v.  Baltimore  &  O.  R.  Co.  6  Gill.  28S. 
48  Am.  Dec.  531. 

A  section  in  a  North  Carolina  bank  charter, 
providing  that  the  president  or  cashier  should 
annually  pay  into  the  state  treasury  a  stated 
sum  on  each  share  of  the  capital  stock  sub- 
scribed for  and  paid  in,  the  first  payment  to  be 
made  one  year  after  the  bank  began  operations, 
was  held  to  constitute  a  contract  with  the  state 
which  fixed  a  price  to  be  paid  by  the  bank  for 
its  franchise.  And,  as  a  subsequent  general 
taxing  act  requiring  all  banks  annually  to  pay 
into  the  state  treasury  a  percentage  tax  on  the 
stock  owned  by  their  stockholders  therein,  pro- 
vided the  same  did  not  reduce  the  annual  profits 
of  the  owners  thereof  below  6  per  cent,  was 
considered  to  Impose  a  franchise  tax  upon  the 
bank,  rather  than  a  tax  upon  the  several  stock - 
holdci-s,'  collected  through  the  bank,  it  was  ad- 
Judged  void  for  impairing  the  obligation  of  such 
contract.  Atty.  Gen.  v.  Bank  of  Charlotte,  57 
N.  C.  (4  Jones  Eq.)  287. 

It  is  not  necessary,  said  the  court  in  the 
above  case,  that  it  be  declared  in  such  a  char- 
ter in  express  terms  that  no  further  or  other 
tax  shall  thereafter  be  imposed  upon  the  fran- 
chise. The  state  Is  bounden,  and  cannot  con- 
stitutionally Impose  another  or  additional  tax 
upon  such  franchise  unless  it  has  explicitly  and 
distinctly  reserved  the  right  so  to  do. 

A  contract  of  exemption  from  taxation  arose 
between  the  state  of  New  Jersey  and  the  so- 
ciety for  establishing  useful  manufactures  by 
the  section  of  its  charter  of  incorporation  pro- 
viding that  all  its  lands,  tenements,  heredita- 
ments, goods,  and  chattels  should  be  free  from 
all  taxes,  charges,  and  impositions  whatsoever, 
whether  for  state,  county,  or  other  uses,  save 
that  after  ten  years  its  real  estate  might  be 
lawfully  taxed  for  state  purposes.  By  that 
contract,  the  state  alone  could,  after  a  decade. 
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We  understand  the  well-settled  rule  of  law, 
as  declared  by  the  Supreme  Court  of  the 
United  States,  to  be  that  a  oonaolidation  of 
stock  results  uniformly  and  necessarily  in 
the  creation  of  a  new  corporation.  Cleanca^ 
ter  V.  Meredith,  1  Wall.  25,  sub  nom.  Fergu- 
son V.  Meredith,  17  L.  ed.  604;  Atlantic  A  G. 
R.  Co.  V.  Georgia,  98  U.  S.  361,  363,  364,  25 
L.  ed.  186,  187 ;  Keokuk  A  W.  R.  Co.  v.  Mia- 
souH,  152  U.  S.  308,  38  L.  ed.  454,  14  Sup. 
Ct.  Rep.  592 ;  St.  Louis,  I.  U.  do  8.  R.  Co.  v. 
Berry,  113  U.  S.  466,  473,  28  L.  ed.  1055, 
10o7,  5  Sup.  Ct.  Rep.  529;  Green's  Brice, 
Ultra  Vires,  note  p.  538.  In  98  U.  S.,  supra, 
at  pages  363,  364,  25  L.  ed.  at  page  187,  the 
court  says:  "That  generally  the  eifect  of 
consolidation,  as  distinguished  from  a  union 
by  merger  of  one  company  into  another,  is  to 
work  a  dissolution  of  the  companies  consoli- 
dating, and  to  create  a  new  corporation  out 


of  the  elements  of  the  former,  is  asserted  in 
many  cases,  and  it  seems  to  be  a  necessary 
result.  In  McMahan  v.  Morrison,  16  Ind. 
172,  79  Am.  Dec.  418,  the  effect  of  a  consoli- 
dation was  said  to  be  a  'dissolution  of  the 
corporations  previously  existing,  and  at  the 
same  instant  the  creation  of  a  new  corpora- 
tion, with  property,  liabilities,  and  stock- 
holders derived  from  those  then  passing  out 
of  existence.*  So,  in  Lauman  v.  Lebanon 
Valley  R.  Co.  30  Pa.  42,  72  Am.  Dec.  685, 
the  court  said:  'Consolidation  is  a  surren- 
der of  the  old  chai*ter  by  the  companies,  the 
acceptance  thereof  by  the  legislature,  and 
the  formation  of  a  new^  company  out  of  such 
portions  of  the  old  as  enter  into  the  new.' 
This  court,  in  Clearutater  v.  Meredith,  1 
Wall.  40,  sub  nom.  Ferguson  v.  Meredith,  17 
L.  ed.  608,  expressed  its  approval  of  what 
was  said  in  the  former  of  these  cases.     It  is 


tax  the  corpoi-ate  real  estate  for  state  uses, 
and  tbe  corporation  upon  all  Its  properties,  and 
its  stockholders  upon  all  their  shares,  were  im- 
mune from  all  other  taxes,  both  state  and  local. 
State  V.  Flaveil,  24  N.  J.  L.  370 ;  State,  Colt, 
Prosecutor,  v.  Powers.  24  N.  J.  L.  400;  State 
V.  Blnndell,  24  N.  J.  L.  402;  State  v.  Powers, 
24  X.  J.  L.  406 :  State  v.  Society  for  Establish- 
ing Usefal  Manufactures  (N.  J.)  4  Cent.  Rep. 
139. 

A  corporate  charter  of  a  cemetery  company, 
which  provides  that  the  premises,  burial  lots, 
vaalts,  monuments,  and  other  erections  and  fix- 
tures shall  not  be  subject  to  any  assessments, 
taxes,  or  fines  until  otlierwise  ordered  by  the 
board  of  chosen  freeholders  of  the  county,  and 
^hich  constitutes  an  irrepealable  contract,  was 
held  effective  to  exempt  the  corporation  from 
a  municipal  assessment  for  a  street  improve- 
ment, althoasrh  specially  authorized  by  an  act 
of  the  legislature,  so  long  as  such  county  board 
has  taken  no  action  in  the  premises.  Mt. 
Pleasant  Cemeterj-  Co.  v.  Newark,  52  N.  J. 
L.  5.39,  20  Atl.  832. 

A  case  very  like  this  Is  Colston  v.  Eastern 
Cemetery  Co.  12  Ky.  L.  Rep.  763,  15  S.  W.  245, 
which  held  that  a  similar  exemption  In  the  cor- 
porate charter  covered  with  immunity  lands  not 
jet  taken  up  for  graves,  as  well  as  funds  in 
trust  to  improve,  care  for,  alid  ornament  the 
burial  grounds. 

Provisions  In  an  incorporating  statute  au- 
thorizing a  railroad  company  to  build,  equip, 
and  operate  a  line  from  a  city  within  to  a  city 
outside  of  the  enacting  state,  and  charge  and 
collect  fares  and  tolls  for  transportation  and 
carriage  of  passengers  and  freight,  and  requiring 
such  railroad  to  pay  the  state  one  fifth  of  its 
gross  collections  for  passenger  fares  on  its  line, 
constitute,  when  formally  accepted  by  the  com- 
pany, a  binding  contract  between  the  state  and 
the  corporation,  and  valid  acts  of  legislation. 
The  objection  is  not  open  that  the  effect  and  op- 
eration of  such  contract  is  to  impose  a  20  per 
cent  capitation  tax  upon  the  right  of  travelers 
to  enter,  leave,  or  pass  through  the  state,  and 
hence  violative  of  the  constitutional  rights  of 
citizens  of  the  United  States.  State  v.  Balti- 
more V.  O.  R.  Co.  34  Md.  374,  Affirmed  in  21 
Wail.  456,  22  L.  ed.  678. 

Anticipated  public  benefits  are  sufficient  con- 
sideration to  support  a  contract  of  exemption 
trom  taxation  in  a  corporate  charter.  Caron- 
delet  Canal  Niv.  Co.  v.  New  Orleans,  44  La. 
Ann.  394,  10  So.  871 ;  First  Div.  of  St.  Paul  & 
P.  R.  Co.  V.  Parcher,  14  Minn.  297,  Gil.  224. 

Railroads  holding  charters  which  during  a 
stated  period  from  the  completion  of  the  road 
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exempt  from  taxation  the  corporate  stock  and 
the  real  estate  that  may  be  purchased  there- 
with and  be  connected  with,  and  subservient  to 
the  corporate  works,  thereby  authorized,  and 
which  forever  exempt  from  taxation,  state  and 
local,  the  capital  stock,  the  dividends  thereon, 
and  all  the  property  and  estate,  real  and  per- 
sonal, until  the  dividends  exceed  legal  interest, 
after  which  the  stock  and  dividends  may  be 
taxed  like  other  money  at  interest  and  the  in- 
terest thereof,  are,  until  the  specified  period 
has  run,  and  while  the  dividends  have  not  ex- 
ceeded the  stated  rate,  not  taxable  in  virtue  of 
a  statute  imposing  a  state  tax  of  1  per  cent  on 
the  gross  incomes  of  all  railroads  not  exempted 
by  law.  State  ex  rel.  South  Carolina  R.  Co.  v. 
Hood,  15  Rich.  L.  177. 

A  railroad  charter  declaring  that  the  capital 
stock  of  the  company,  and  all  other  property 
belonging  to  or  connected  with  its  road,  shall  be 
exempt  from  all  taxation  for  a  certain  number 
of  years  after  the  road  shall  be  In  operation, 
prevents  the  legislature  from  levying  even  a 
privilege  or  franchise  tax  upon  the  corporation 
before  the  stated  period  expires.  Grand  Gulf  & 
P.  G.  R.  Co.  v.  Buck,  53  Miss.  246. 

The  act  of  Congress  incorporating  the  North- 
ern Pacific  Railroad  Company,  and  granting  a 
right  of  way  to  construct  a  railroad  and  tele- 
graph line  through  the  public  lands  to  the  ex- 
tent of  200  feet  in  width  each  side  of  the  track 
where  it  passed  through  the  public  domain,  in- 
cluding all  necessary  grounds  for  station  build- 
ings, workshops,  depots,  machine  shops, 
switches,  side  tracks,  turntables,  and  water 
stations;  and  declaring  that  the  right  of  way 
should  be  exempt  from  taxation  within  the  ter- 
ritories of  the  United  States  through  which  it 
passed,  constituted  a  contract  that  It  was  not 
afterwards  in  the  power  of  Congress  or  of  any 
territorial  legislature,  to  impair  by  Imposing 
any  tax  upon  the  right  of  way.  Hence,  a  tax 
assessed  upon  such  company  under  the  designa- 
tion "20  miles  of  railroad  and  rolling  stock,"  by 
the  ofilcials  of  a  territorial  county,  was  held 
invalid.  Northern  P.  R.  Co.  v.  Garland,  5 
Mont.  146,  3  Pac.  134. 

A  congressional  grant  to  a  state  of  all  the 
overfiowed  and  swamp  lands  in  such  state  be- 
longing to  the  United  States,  on  condition  that 
these  or  the  proceeds  thereof  be  applied,  as  far 
as  necessary,  iu  reclaiming  them  for  cultivation 
by  means  of  levees  and  drains,  which  the  state 
accepts,  and  follows  by  legislation  providing 
for  the  sale  of  such  lands,  for  the  issue  of 
transferable  scrip  receivable  for  any  lands  not 
already  taken  at  the  time  of  selection  by  the 
holder,    for   contracts   for   making   levees   and 
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true,  these  expressions  have  not  all  the 
weight  of  authority,  for  they  were  not  neces- 
sary to  the  decisions  made,  but  they  are 
worthy  of  consideration,  and  they  are  in  ac- 
cordance with  what  seems  to  be  sound  rea- 
son." Justice  Strong,  who  delivered  this 
opinion,  also  delivered  the  opinion  in  92  U. 
S.,  where,  at  page  071,  23  L.  ed.  page  760, 
he  referred,  in  the  spirit  of  criticism,  to 
these  cases.  It  is  therefore  noteworthy  that 
three  years  later,  after  fuller  consideration, 
he  says,  speaking  for  .a  unanimous  court: 
"They  are  in  accordance  with  sound  reason." 
The  authority  in  98  U.  S.  361,  25  L.  ed.  186, 
was  to  "consolidate  their  stocks,  upon  such 
terms  as  might  be  agi'eed  upon  by  the  direct- 
ors, and  ratified  by  a  majority  of  the  stock- 
holders;" and  it  was  unanimously  held  that 
it  was  not  merger,  as  in  92  U.  S.  665,  23  L. 
ed.  757,  nor  alliance  or  confederation,  but 


consolidation,  resulting  in  the  formation  of 
a  new  companv.  Said  the  court,  at  page  364, 
98  U.  S.,  page'  187,  25  L.  ed. :  "When,  as  in 
this  case,  the  stock  of  two  companies  is  con- 
solidated, the  stockholders  become  partners, 
or  quasi  partners,  in  a  new  concern.  Elach 
set  of  stockholders  is  shorn  of  the  power 
which  as  a  [separate]  body  it  had  before. 
Its  action  is  controlled  by  a  power  outside 
of  itself.'  To  illustrate:  The  stockholders 
of  the  Savannah  &  Albany  Railroad  Com- 
pany could  not  after  consolidation  have  ex- 
ercised any  of  the  powers  or  franchises  they 
had  prior  to  their  consolidation  with  the 
stockholders  of  the  Atlantic  &  Gulf  Railroad 
Company.  They  could  not  have  built  their 
road  or  controlled  its  management.  They 
could  not,  therefore,  have  performed  the  du- 
ties which  by  their  original  charter  were  im- 
posed upon  them.    Those  duties  could  only 


drains,  and  for  the  payment  of  contractors  in 
scrip  or  otherwise ;  and  providing,  also,  to  en- 
courage reclamatiou,  that  such  lands  shall  be 
exempt  from  taxation  for  ten  years,  or  until 
reclaimed, — constitutes  a  state  contract  with 
the  holders  of  such  scrip  for  tax  exemption  ac- 
cordinglj.  A  law  enacted  after  the  issue  of 
such  scrip,  repealing  the  exemption  clause  and 
authorizing  a  special  tax  upon  the  granted 
lands  to  meet  the  cost  of  building  levees  and 
drains  thereby  authorized.  Is,  therefore,  void 
for  violating  the  contract  clause  in  the  Federal 
Constitution.  McGee  v.  Mathls,  4  Wall.  143, 
18  L.  ed.  314. 

The  corporate  charter  of  a  lottery  company, 
providing  that  It  should  pay  the  state  annually 
$40,000  In  quarterly  payments,  to  be  credited 
to  the  educational  fund,  and  that  It  should 
thereupon  be  exempt  from  all  other  taxes  and 
licenses  of  every  kind  whatever,  state,  parish, 
and  municipal,  which  charter  the  legislature,  at- 
tempted to  repeal  by  a  later  statute  and  to 
abolslh  the  company,  but  which,  later  still,  a 
constitutional  amendment  restored  with  some 
modifications  not  afTectlng  the  tax  immunity, 
was  decided  to  amount  to  a  contract  with  the 
state  which  could  not  be  impaired  by  the  impo- 
sition of  other  and  addltronal  taxation.  New 
Orleans  v.  Houston,  119  U.  S.  265,  30  L.  ed. 
411,  7  Sup.  Ct.  Rep.   198. 

A  clause  in  a  railroad  charter  that  no  tax 
shall  ever  be  laid  on  said  road  or  Its  fixtures 
which  will  reduce  the  dividends  below  8  per 
cent  constitutes  a  binding  contract  with  the 
state.  Its  force  Is  not  weakened  by  Indeflnlte- 
nes8  as  to  what  the  dividends  are  to  be  com- 
puted upon,  since  obviously  capital  stock  is  In- 
tended, nor  by  the  fact  that  taxation  Is  made 
to  depend  upon  a  future  contingency.  Mobile 
&  O.  R.  Co.  V.  Tennessee.  153  U.  S.  486,  38  L. 
ed.  793,  14  Sup.  Ct.  Rep.  968. 

When  there  is  inserted  In  a  statute  incor- 
porating a  bank  an  exemption  relieving  the  cor- 
poration and  Its  capital  stock  from  the  pay- 
ment of  all  taxes  during  the  corporate  term, 
and  the  legislature  enacts  successive  renewals 
of  such  charter  with  all  the  powers,  privileges, 
immunities,  and  benefits  enjoyed  under  the  or- 
iginal act  of  incorporation,  each  upon  consid- 
eration of  a  cash  bonus  paid  Into  the  state  treas- 
ury, the  original  exemption  continues  unim- 
paired for  the  term  of  each  renewal,  and  pre- 
cludes the  taxation  of  the  stockholders  upon 
their  stock  In  such  bank  locally  not  less  than 
by  the  state.  Hence,  a  municipal  ordinance  of 
the  city  where  such  stockholders  reside.  Impos- 
ing a  tax  of  5  per  cent  on  dividends  from  bank 
stock,  passed  pursuant  to  legislative  authority 
60  L.  R.  A. 


to  make  such  assessments  on  Its  citizens  or 
those  holding  taxable  property  within  such  city 
for  the  safety,  convenience,  benefit,  and  advan- 
tage of  such  city  as  shall  appear  to  be  expedient, 
cannot  be  enforced  against  such  stockholders. 
State  ew  rel.  Sebrlng  ▼.  Charleston,  5  Rich.  L. 
562. 

This  decision  was  In  line  with  State  Bank  v. 
Charleston,  8  Rich.  L.  342,  that  held  the  real 
property  of  such  banks,  although  within  the 
city  limits,  exempt  from  taxation  by  the  city 
council. 

A  rnllroad  company  with  banking  powers  and 
privileges,  whose  charter  stipulates  that  the 
stock  of  the  company  and  its  branches  shall 
be  exempt  for  a  term  of  years,  and  afterwards 
shall  be  subject  to  a  tax  not  exceeding  ^  of  1 
per  cent  on  the  net  proceeds  of  Its  investment. 
Is  not  taxable  upon  Its  real  estate  and  banking 
capital  by  a  municipality  through  or  Into  which 
Its  railroad  extends,  and  is  taxable  by  the  state 
only,  and  to  the  extent  limited  by  its  charter. 
And  this,  notwithstanding  an  amendment  to 
such  charter  declaring  that  it  should  not  be  ao 
construed  as  to  exempt  from  taxation,  at  the 
discretion  of  the  legislature,  the  banking  pare 
of  the  capital  stock,  in  the  absence  of  any  ex- 
press exercise  of  such  legislative  discretion. 
Augusta  V.  Georgia  R.  &  Bkg.  Co.  26  Ga.  651. 

Contracts  between  governments  and  corpora- 
tions In  relation  to  taxation  do  not  solely  arise 
out  of  charters,  but  are  sometimes  made  by  In- 
dep<'ndent  Instruments  or  special  acts.  Mu- 
nicipal franchise  or  license  ordinances  are 
familiar  Instances.  As  a  matter  of  course,  the 
same  principles  apply  to  these  that  are  appli- 
cable to  charter  compacts. 

A  municipal  ordinance  authorising  and  em- 
powering an  electric  light  company  to  erect 
poles  and  run  wires  upon,  over,  and  across  all 
the  streets,  alleys,  avenues,  and  public  places, 
and  to  maintain  an  electric-light  outfit  in  the 
city  for  twenty  years,  accepted  by  the  company 
and  followed  by  Its  constructing  a  plant  for  the 
purpose  of  lighting  the  city,  setting  up  poles 
and  stringing  wires,  all  at  great  expense :  and 
again  followed  by  an  agreement  with  the  city 
to  light  the  streets  with  a  certain  number  of  arc 
lights  of  a  stated  candle  power  for  ten  years, 
under  penalty  of  a  dally  pecuniary  forfeit  for 
failure  of  light  power  after  a  short  period, — 
constitute  altogether  an  executed  contract  be- 
tween the  city  and  the  corporation.  This  con- 
tract the  city  Is  not  at  liberty  to  Impair.  An 
ordinance  exacting  a  license  tax  of  50  cents  each 
for  the  privilege  of  erecting  and  maintaining 
poles  in  the  streets,  and  as  a  compensation  for 
the  use  of  the  streets  for  the  same,  is,  there- 
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have  been  performed  by  anotber  organiza- 
tion composed  partly  of  themselves  and  part- 
ly of  others.  Their  powers,  their  franchises, 
and  their  privileges  were  therefore  gone, — 
no  longer  capable  of  exercise  or  enjoyment. 
Gone  where?  Into  the  new  organization, 
the  cx)nsolidated  company,  which  exists 
alone  by  ^-irtue  of  the  legislative  grant,  and 
which  has  all  its  powers,  facilities,  and  priv- 
ileges by  virtue  of  the  consolidation  act. 
What,  then,  was  left  of  the  old  companies? 
Apparently  nothing.  They  must  have  passed 
out  of  existence,  and  the  new  company  must 
have  succeeded  to  their  rights  and  duties. 
But  the  new  company  comes  into  existence 
under  a  fresh  grant.  Not  only  its  being,  but 
its  powers,  its  franchises,  and  immunities, 
are  grants  of  the  legislature  which  gave  it 
its  existence."  Since,  then,  a  consolidation 
of  the  stock  of  two  corporations  means  the 


creation  of  a  new  corporation,  it  necessarily 
follows  that  the  power  to  consolidate  given 
by  this  §  16,  supra,  did  not  authorize  a  mer- 
ger, or  any  consolidation  except  such  as  re- 
sulted in  the  formation  of  a  new  company. 
The  next  source  of  power  to  consolidate  is  § 
25,  Acts  1882,  p.  932,  supra.  That  pro- 
vides "that  the  company  shall  have  power 
and  authority  to  .  .  .  consolidate  the 
company  with  any  other  company,  under  the 
name  [not  under  the  name  and  charter,  as 
in  92  U.  S.  607,  23  L.  ed.  759],  of  one  or 
both;  but  when  such  .  .  .  consolidation 
is  efl'ected,  the  said  company  shall  be  enti- 
tled to  all  the  benefits,  rights,  franchises, 
lands,  and  property  of  every  description  be- 
longing to  said  road  or  roaxls  so  consolidat- 
ed.'' The  language  here  sharply  distinguish- 
es between  the  old  companies  and  the  new 
in  a  way  that  makes  it  perfectly  clear  the 


fore,  void.     Hot  Springs  Electric  Light  Co.  v. 
Uot  Springs,  70  Ark.  300,  67  S.  W.  761. 

An  interesting  controversy  in  this  regard 
arose  between  the  city  of  St.  Louis  and  the 
Western  Union  Telegraph  Company.  In  1881 
tbe  city  i>as8ed  an  ordinance  relative  to  plant- 
ing poles  and  stringing  wires  In  the  streets  for 
telegraph  companies  (Ord.  11,604),  of  which  | 
S  ordained  that  any  company  erecting  poles  un- 
der the  provisions  of  snch  ordinance  should,  be- 
fore obtaining  a  permit  therefor  from  the  board 
of  public  improvements,  file  an  agreement  in  the 
office  of  the  city  register  permitting  the  city  of 
St.  Louis  to  occupy  and  use  the  top  cross  aim 
of  any  pole  erected,  or  which  was  already  set 
up,  for  the  use  of  the  city  for  telegraph  pur- 
poses free  of  charge.  The  Western  Union  Tele- 
graph Company  accepted  this  ordinance  and 
complied  with  Its  terms.  A  few  years  after- 
wards the  municipal  assembly  amended  the  or- 
dinance, and  added  several  sections  thereto,  one 
of  which  provided  that  from  and  after  a  named 
date  in  the  then  future  all  telegraph  and.  tele- 
phone companies  not  taxed  by  ordinance  for 
city  purposes  on  their  gross  incomes  should  pay 
ihe  city  of  St.  Louis,  for  the  privilege  of  using 
its  streets,  alleys,  and  public  places,  $5  a  year 
for  every  telegraph  or  telephone  pole  erected 
or  used  by  them  therein.  (Ord.  No.  12,733,  I 
11.  March  23,  1884.)  The  city,  having  sued  the 
Western  Union  to  recover  $22,635  alleged  to 
have  accrued  in  virtue  of  this  amended  or- 
dinance, met  defeat  at  first  on  the  ground  that 
it  provided  for  a  license  or  privilege  tax 
upon  the  Instrumentalities  of  interstate  com- 
merce, and  so  was  invalid.  St.  Louis  v.  West- 
em  U.  Teleg.  Co.  39  Fed.  59. 

But  this  decision  was  reversed,  and  the  case 
remanded  for  a  new  trial,  by  the  Supreme  Court 
of  the  United  States  in  148  U.  S.  92,  37  L.  ed. 
3S0.  13  Sup.  Ct.  Rep.  485,  Rehearing  denied, 
140  U.  8.  465,  37  L.  ed.  810,  13  Sup.  Ct.  Rep. 
990. 

Upon  the  new  trial  with  additional  proof.  It 
was  considered  that,  under  the  decision  of  the 
Supreme  Court,  two  principal  questions  were 
involved,  one  of  these  being:  Did  the  passage 
of  I  8  of  the  old  ordinance,  on  its  acceptance  by 
tbe  company,  and  the  erection  and  acquisition 
thereafter  of  additional  poles,  and  the 
ase,  ever  since  continued  by  the  city, 
of  both  old  and  new  poles  free  of 
ciiaiige,  amount  to  a  contract  between  the 
rity  and  the  company  which  would  be  vio- 
lated by  enforcing  the  new  ordinance?  And 
this  question  was  answered  affirmatively  by  the 
dedston,  and  the  city  was  again  defeated.  St. 
Louts  T.  Western  U.  Teleg.  Co.  63  Fed.  68. 
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A  very  similar  case  arose  in  New  Orleans, 
when  that  city,  after  granting  a  telegraph  com- 
pany authority  to  construct  and  maintain  Its 
lines  without  limitation  as  to  time  and  with  no 
other  consideration  than  the  furnishing  of  cer- 
tain free  telephonic  facilities  to  the  city,  under- 
took, by  another  ordinance,  after  the  company 
bad  established  its  plant,  constructed  its  lines, 
and  complied  with  the  conditions,  to  exact  |5  a 
year  for  each  pole.  Tbe  Louisiana  supreme 
court  refused  its  sanction,  and  held  the  Imposi- 
tion void  for  impairing  a  contract  obligation. 
Raying,  if  the  city  i?ould  at  that  time  exact  a 
large  additional  consideration  for  the  continued 
enjoyment  of  privileges  already  granted,  she 
could  have  done  so  the  very  day  after  the  de- 
fendant had  invested  Its  money,  and  before  It 
received  a  particle  of  return :  and  If  she  could 
charge  $5  a  pole,  she  could  with  equal  power 
charge  $1,000,  or  revoke  arbitrarily  the  grant 
at  pleasure.  She  was  either  bound  by  the  terms 
of  her  proposition  accepted  and  acted  upon,  or 
not  at  all.  And  thereupon  the  court  concluded, 
"upon  the  clearest  principles  of  law  and  Jus- 
tice," that  the  grant  of  authority,  when  ac- 
cepted and  acted  upon,  became  an  irrevocable 
contract,  and  that  the  city  was  powerless  to  set 
It  aside  or  to  Interpolate  new  and  more  oner- 
ous considerations  therein.  New  Orleans  v. 
Great  Southern  Teleph.  &  Teleg.  Co.  40  La.  Ann. 
41,  3  So.  538. 

The  principle  that  municipal  ordinances 
granting  corporations  such  as  telegraph  and 
street  railway  companies  the  right  to  construct 
lines  In  the  streets  amount  to  irrevocable  con- 
tracts which  the  municipality  may  not  after- 
wards impair  by  exacting  additional  considera- 
tions or  imposing  new  burdens  has  been  recog- 
nized and  applied  in  many  cases.  Chicago  v. 
Sheldon,  9  Wall.  50,  19  L,  ed.  594;  Western 
Paving  &  Supply  Co.  v.  Citizens*  Street  R.  Co. 
128  Ind.  525,  10  L.  R.  A.  770,  26  N.  E.  188.  28 
N.  E.  88 :  State  ese  rel.  Kansas  v.  Corrigsn  Con- 
sol.  Street  R.  Co.  85  Mo.  263.  55  Am.  Rep.  361 ; 
Kansas  City  v.  Corrigan,  86  Mo.  67 :  Coast- 
Line  R.  Co.  V.  Savannah,  30  Fed.  646;  State, 
Hudson  Teleph.  Co.,  Prosecutor,  v.  Jersey  City, 
49  N.  J.  L.  303,  60  Am.  Rep.  619.  8  Atl.  123 ; 
Rutland  Electric  Light  Co.  v.  Marble  City  Elec- 
tric Light  Co.  66  Vt.  377,  26  L.  R.  A.  821,  26 
Atl.  635. 

2.  CommuiationB. 

I'bcre  is  an  obvious  distinction  between  con- 
tracts for  a  total  immunity  from  taxation  and 
those  for  the  payment  of  specific  and  certain 
taxes  as  substitutes  for  taxation  in  other  and 
general  forms.     Bat,  plain  as  It  Is,  the  dlstlnc- 
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legislature  meant  the  consolidation  to  result 
in  the  creation  of  a  new  corporation.  Said 
company  (that  is,  the  new  consolidated  com- 
pany) may  be  under  the  name  of  one,  but 
not  the  charter  of  one.  On  the  contrary,  it 
(said  company)  shall  be  entitled  to  all  the 
benefits,  etc.,  belonging  to  said  roads  (all  of 
them)  so  consolidated.  Manifestly,  the  leg- 
islative purpose  here  was  the  consolidation 
of  two  or  more  companies  into  one  new  com- 
pany. No  power  can  be  found  here  for  mer- 
ger. The  next  source  of  power  to  consoli- 
date is  I  5  of  the  Acts  of  1882,  p.  843,  which 
provides:  ''Said  company  may  consolidate 
with  any  other  railroad  company  in  or  out 
of  the  state  of  Mississippi  upon  such  terms 
as  the  consolidated  company  may  agree  up- 
on; and  upon  any  such  consolidation  the 
consolidated  company  shall  have  and  enjoy 
all  the  property,  rights,  privileges,  powers. 


liberties,  and  immunities  and  franchises 
herein  granted ;  but  such  consolidation  shall 
not  have  the  effect  of  exempting  from  taxa- 
tion the  railroad  or  property  owned  by  such 
other  consolidated  company  prior  to  its  con- 
solidation with  the  company  hereby  char- 
tered; nor  of  exempting  from  taxation  any 
property  which  the  consolidated  company 
may,  after  such  consolidation,  acquire  under 
the  provisions  of  the  charter  of  such  other 
consolidating  company."  Clearly,  here,  al- 
so, it  is  consolidation,  and  not  merger,  which 
is  provided  for,  and  such  consolidation  as 
should  result  in  a  new  company, — a  "consol- 
idated company  which  should"  enjoy  all  the 
property,  etc.,  of  its  previously  existing  con- 
stituent companies.  It  will  not  fail  to  be 
noted  that  in  none  of  these  acts  is  the  word 
"merger"  ever  used.  Always  and  every- 
where it  is  consolidation  alone  that  is  au- 


tion  is  generally  ignored  in  the  decisions.  The 
courts  for  the  most  part  consider  charter  con- 
tracts for  commuted  taxes  as  if.  like  those  con- 
ferring exemptions,  they  were  altogether  to  the 
advantage  and  benefit  of  the  taxpayer,  and  not 
at  all  to  that  of  the  state.  The  cases  are  rare 
where  a  different  view  Is  taken. 

It  Is  a  part  of  the  legislative  history  of  Min- 
nesota declared  the  supreme  court  of  that 
state  quite  recently  In  deciding  one  of  the  nu- 
merous cases  wherein  connty  authorities  sought 
to  tax  the  lands  granted  to  railroads  in  aid  of 
their  construction,  both  as  a  territory  and  as  a 
state,  that  its  policy  in  regard  to  taxing  land- 
grant  ronds  was  adopted  with  reference  alike 
to  facilitating  the  early  construction  of  these 
lines  of  road,  and  to  securing  to  the  state  what 
was  supposed  an  ultimate  and  adequate  return 
for  the  value  of  the  franchises  conferred,  and 
which  would,  in  the  long  run,  be  equivalent  to 
the  companies'  fair  share  of  taxation.  The 
policy  was  to  provide  for  these  companies  pay- 
ing to  the  state  a  certain  percentage  of  their 
gross  earnings  In  lieu  of  all  other  taxation. 
TraTerse  County  v.  St.  Paul,  M.  &  M.  R.  Co.  78 
Minn.  417,  76  N.  W.  217. 

And.  It  added,  farther  on:  It  has  been  re- 
peatedly held  by  this  court,  as  well  as  by  the 
Supreme  Court  of  the  United  States,  that  the 
substitution  of  an  assessment  upon  gross  earn- 
ings in  Heu  of  all  other  taxes  on  the  road  and 
the  granted  lands  does  not  exempt  the  lands 
from  taxation,  but  merely  substitutes  one 
method  of  taxation  for  another  upon  the  terms 
and  conditions  specified;  and  for  that  reason 
the  latter  court,  which  is  very  tenacious  of  the 
doctrine  that  an  exemption  from  taxation  must 
be  clearly  shown  and  strictly  construed,  has 
held  that  this  doctrine  does  not  apply,  at  least 
to  Its  full  extent,  in  such  a  case,     fbid. 

The  two  cases  in  the  United  States  Supreme 
Court,  cited  as  authority  for  this  last  proposi- 
tion, afford  It  considerable  support.  Northern 
P.  R.  Co.  V.  Clark,  158  U.  S.  252,  38  L.  ed.  706, 
4  Inters.  Com.  Rep.  641.  14  Sup.  Ct.  Rep.  809 ; 
McHenry  v.  Alford,  168  U.  S.  651,  42  L.  ed. 
614,  18  Sup.  Ct.  Rep.  242. 

The  rule  that  a  statute  exempting  from  tax- 
ation, says  the  New  York  supreme  court,  In  a 
late  case  In  that  state,  must  be  so  clear  that 
there  can  be  neither  reasonable  doubt  nor  con- 
troversy about  its  terms;  that  the  language 
must  be  such  as  to  leave  no  room  for  discus- 
sion ;  and  that  all  doubts  must  be  resolved 
against  the  exemption,  does  not  apply  to  a  stat- 
ute which  substitutes  for  one  in  vogue  a  new 
method  of  taxation,  and  relieves  the  subject 
thereof  from  the  old  burden.  Such  a  statute 
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is  not  one  that  exempts  from  its  due  proportion 
of  the  general  burdens  of  government  within 
the  rule.  Binghamton  Trust  Co.  v.  Bingham- 
ton,  72  App.  Div.  341,  76  N.  Y.  Supp.  617. 

The  Wisconsin  supreme  court,  in  construing 
u  statute  of  that  state  which  gave  to  a  railroad 
company  an  exemption  of  its  track,  right  of 
way.  depot  grounds,  buildings,  machine  shops, 
rolling  stock  and  other  property  necessarily 
used  In  railroad  operation  from  taxation  upon 
the  payment  of  a  gross  earnings  tax  in  lieu 
thereof.  In  order  to  determine  whether  or  not 
the  exemption  extended  to  a  railroad  hotel  and 
restaurant  on  the  line  of  the  road,  said.  In  sub- 
stance, that  in  other  states  the  statutes  not 
only  differed,  but  the  courts  were  governed  by 
the  rule  or  maxim  of  construction  that  statutes 
exempting  property  from  the  burden  of  general 
taxation  are  to  be  most  strictly  construed 
against  the  corporation  or  party  benefited  there- 
by and  In  favor  of  the  public.  It  Is  not  easy  to 
say,  It  added,  that  this  rule  has  any  applica- 
tion .in  the  present  case,  or.  If  it  has,  that  It 
applies  with  much  force.  The  payment  by  the 
railway  companies  of  the  gross-earnings  tax  to 
"take  the  plac€  and  be  In  full  of  all  the  other 
taxes  of  every  name  and  kind**  upon  the  roads, 
their  property  and  the  shares  of  their  stock, 
must,  in  the  light  of  past  legislation  upon  the 
subject,  be  regarded  as,  In  the  Judgment  of  the 
legislature,  an  equivalent  for  the  taxes  which 
the  companies  would  otherwise  be  required  to 
pay  if  assessed  and  taxed  by  the  ordinary  meth- 
ods. A  strict  construction,  therefore,  against 
the  company,  or  a  liberal  one  in  favor  of  the 
public,  can  with  difllculty  be  Justified  in  view  of 
what  seems  to  have  been  the  legislative  intent : 
and  It  would  seem  that  little  or  no  effect  can 
be  given  to  the  rule.  We  are  at  liberty,  there- 
fore, and,  indeed,  required,  to  give  the  statute 
a  fair  and  liberal  construction  in  favor  of  the 
company,  or  such  an  one  as  It  should  receive 
supposing  there  is  no  Injustice  in  the  claim 
made  by  the  company  or  advantage  to  be  gained 
by  it  over  the  public.  Milwaukee  ft  St.  P.  R. 
Co.  V.  Crawford  County,  29  Wis,  116. 

This  view  was  again  adopted,  and  the  case 
approved,  a  few  years  later,  In  MUwankee  ft 
St.  P.  R.  Co.  V.  Milwaukee,  84  Wis.  271. 

And  as  recently  as  18d7  the  same  court  re- 
marked of  a  similar  statute,  that  if  it  were  a 
question  of  construction  the  act  would,  for  the 
reasons  stated  In  those  cases,  have  to  be  liber- 
ally construed  in  favor  of  the  corporation.  Mil- 
waukee Electric  R.  ft  Light  Co.  v.  Milwaukee, 
95  Wis.  42,  00  N.  W.  796. 

On  the  other  hand,  the  supreme  court  of 
Louisiana  has  In  two  cases  laid  down  the  prop* 
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thorized.  If  merger  merely  was  intended, 
what  was  easier  than  to  have  used  the  words 
appropriate  to  manifest  that  intention? 
Why  this  eareful  and  ezolusive  use  of  the 
word  "consolidation?"  And  not  of  this 
word  only,  but  of  other  terms  indicating  a 
clear  intention  to  create  a  new  consolidated 
company?  We  conclude,  therefore,  on  a  re- 
view of  the  statutes  authorizing  the  consoli- 
dation under  review,  that,  so  far  as  the  pur- 
pose of  the  l^slature  was  concerned,  it  was 
its  clear  purpose  that  consolidation,  and  not 
merger,  should  occur,  and  such  consolidation 
att  should  result  in  the  creation  of  a  new  cor- 
poration. 

Counsel  for  the  railroad  company  relies  on 
three  authorities  especially  to  show  that 
what  the  legislature  here  intended  was  mer- 
ger: Tomlinson  v.  Branch,  15  Wall.  460,  21 
L,  ed.  189 ;  CetUral  R,  d  Bkg.  Co.  v.  Georgia, 


92  U.  S.  666,  23  L.  ed.  758,  and  Ueyer  v. 
Johnston,  53  Ala.  313.  But,  in  Tornlinson 
V.  Braauih,  Mr.  Justice  Bradley  properly 
characterized  what  was  done  as  "amalgama- 
tion," which  is  merger,  and  not  consolida- 
tion (p.  463,  15  Wall.,  p.  190,  21  L.  ed.), 
and  the  act  of  the  legislature  expressly  pro- 
vided for  merger.  It  provided  (p.  463,  L. 
cd.  p.  100)  that  "the  said  South  Carolina 
Canal  &  Railroad  Company  shall  be  merged 
in  the  said  South  Carolina  Railroad  Com- 
pany," and  provided  expressly  that  the 
South  Carolina  Railroad  Company  should  re- 
tain its  autonomy  and  previous  existence. 
There  was  no  room  for  construction  in  this 
case,  and  it  was  conceded  on  all  hands  that 
what  occurred  was  mer^r.  So,  in  Central 
R.  d  Bkg,  Co.  V.  Georgia,  it  was  expressly 
provided  (92  U.  S.  671,  23  L.  ed.  700)  that 
the  union  should  take  place  under  "the  name 


osltlon  that  the  power  to  commute  taxes  is  but 
an  Incident  of  the  power  to  exempt,  and  when 
the  latter  does  not  exist  the  Incidental  power 
must  t>e  denied.  New  Orleans  v.  St.  Charles 
Street  R.  Co.  28  La.  Ann.  497 ;  Louisiana  Cot- 
ton Mfg.  Co.  V.  New  Orleans,  31  La,  Ann.  440. 

And  this  pn>po8ltion  is  adopted  In  unquali- 
fied terms  by  the  supreme  court  of  Texas,  which 
adds  on  its  own  account  that  the  thing  given 
or  paid  in  commutation  Is  but  the  price  paid 
for  exemption  from  liability  to  do  some  act  or 
to  pay  some  other  sum.  Austin  v.  Austin  Gas- 
light &  Coal  Co.  69  Tex.  180,  7  S.  W.  200. 

In  a  modem  New  Jersey  case,  Depue,  J.,  writ- 
ing for  the  majority  of  the  court  of  errors  and 
appeals,  says:  Tlie  contract  between  the  Mor- 
ris &  l^ssex  Railroad  Company  and  the  state  is 
a  contract  for  the  commutation  of  taxes  by  the 
payment  annually  of  a  certain  percenta^^  upon 
the  cost  of  its  railroad,  in  lieu  of  other  taxation. 
The  legal  eflfect  of  the  contract  is  to  secure  to 
the  company  Immunity  from  other  taxation  in 
consideration  of  the  prescribed  tax  to  be  paid. 
It  is  a  privilege  of  a  personal  character,  en- 
tirely distinct  from  the  franchises  of  the  cor- 
poration, etc.,  etc.  Thereupon  the  learned  gen- 
tleman proceeds  to  build  his  argument  and  cite 
his  authorities  precisely  as  if  the  contract  he 
has  just  spoken  of  was  one  of  exemption  from, 
instead  of  for  a  commutation  of,  taxation. 
State  Board  v.  Morris  &  E.  R.  Co.  49  N.  J.  L. 
193,  7  Atl.  826. 

The  general  proposition,  that  a  provision  In 
a  corporate  charter  for  the  payment  of  a  stated 
commutation  tax  in  lieu  of  all  other  taxes  re- 
lieves the  commuting  taxpayer,  not  merely  from 
franchise  and  privilege  taxes,  imposts  and  ex- 
cises, bat,  as  well,  the  corporation  generally 
from  taxes  upon  Its  property  to  which,  In  com- 
mon with  individuals.  It  would  have  l>een  sub- 
jected, whether  state  or  local,  but  for  such  pro- 
Tl8i<Hi,  Is  well  established.  State  v.  Berry,  17 
N.  J.  L.  80 :  Camden  &  A.  R.  Co.  v.  Hillegas,  18 
N.  J.  L.  11 :  Camden  &  A.  R.  ft  Transp.  Co.  v. 
Appeal  Comrs.  18  N.  J.  L.  71 ;  Gardner  v.  State, 
21  N.  J.  L.  557;  State  v.  Banlt  of  Smyrna.  2 
Houst.  (Del.)  99,  78  Am.  Dec.  699;  Philadel- 
phia, W.  &  B.  R,  Co.  V.  Neary,  5  Del.  Ch.  600, 
8  Atl.  363 ;  Farmers'  Bank  v.  Com.  6  Bush,  127  ; 
State  T.  Butler,  13  Lea.  400 :  Daughdrill  v.  Al- 
abama  Life  Ins.  ft  T.  Co.  31  Ala.  91 ;  Le  Roy 
V.  East  Saginaw  City  R.  Co.  18  Mich.  233,  100 
Am.  Dec.  162. 

The  exemption  extends  to  local  taxes  because 
taxes  for  county  and  township  purposes  are  as 
much  state  taxes  as  those  Imposed  for  state 
purposes,  unless  an  express  and  definite  dis- 
tinction In  terms  is  made  in  the  statute  grant- 
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ing  the  immunity.  Camden  &  A.  R.  Co.  v.  Hill- 
egas, 18  N.  J.  L.  11. 

Because,  too,  a  municipal  corporation  has  no 
powers  with  respect  of  taxation  that  its  creator 
state  is  without.  Memphis  v.  Hernando  Ins. 
Co.  6  Baxt.  527. 

Cue  case  went  even  to  the  extent  of  holding 
that  such  a  charter  provision  was  effectual 
against  a  special  assessment  upon  a  railroad 
and  Its  real  estate  for  a  local  improvement. 
St.  Paul  V.  St.  Paul  ft  S.  C.  R.  Co.  23  Minn. 
469. 

A  provision  in  a  railroad  charter  that  its 
stock  shall  not  be  liable  to  any  tax,  duty,  or 
imposition  whatever,  unless  such  and  no  more 
as  is  laid  now  on  banks  of  the  state,  protects 
the  company  from  any  taxation  upon  its  capi- 
tal stock  greater  than  the  rate  on  bank  stock 
at  the  time  its  charter  was  granted.  But  it 
leaves  the  company  open  to  taxation  upon  its 
surplus  at  the  same  rate  as  other  taxable  prop- 
erty.    Goldsmith  v.  Home  R.  Co.  62  Ga.  473. 

The  case  followed  and  realflrmed  that  of 
Rome  R.  Co.  v.  Rome,  14  Ga.  275. 

Although  a  provision  In  a  charter  for  a  spe- 
cific tax  upon  the  capital  stock  of  a  corporation 
is  not  a  substitute  for  all  other  taxes,  and  hence 
does  not  confer  immunity  from  ordinary,  taxa- 
tion, yet,  as  it  is  a  consideration  paid  and  con- 
tinued for  the  privilege  of  using  the  corporate 
franchise,  it  renders  the  corporation  not  amena- 
ble to  taxes  of  this  kind  so  long  as  the  legis- 
lature does  not  see  fit  under  Its  reserved  power 
to  change  the  rate.  State  v.  Nashville  Sav. 
Bank,  16  Lea.  111. 

An  agreement  whereby  a  state  gives  permis- 
sion to  a  foreign  railroad  corporation  to  build 
and  operate  within  its  borders  a  part  of  its  line 
in  consideration  of  the  payment  of  $10,000  and 
annual  taxes  upon  the  cost  of  constructing  that 
piece  of  road  as  so  much  of  the  capital  stock 
employed  within  the  state  is  no  barrier  to  the 
enforcement  of  a  subsequent  tax  act  of  such 
state  requiring  the  railroad  company  to  collect 
for  the  state  a  state  tax  upon  its  bonded  debt 
so  far  as  held  by  citizens  of  such  state  by  de- 
ductions from  Interest  payments  thereon. 
Com.  V.  New  York,  L.  E.  ft  W.  R.  Co.  150  Pa. 
234,  24  Atl.  609. 

But  when  a  corporation  is  exempted  by  its 
charter  from  all  taxes  and  licenses  of  any  kind 
whatever  in  excess  of  a  stated  sum  payable 
annually,  a  subsequent  statute  making  an  as- 
sessment, not  upon  the  capital  stock  of  the 
corporation,  but  upon  the  shares  of  its  share- 
holders as  these  appear  upon  the  corporate 
books,  and  requiring  the  tax  so  assessed  to  be 
paid  by  the  corporation  and  by  It  collected  froff' 
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and  charier  of  the  Central  Railroad  &  Bank- 
ing Company."  Merger  was  clearly  provid- 
ed for.  Pages  671-673,  L.  ed.  pp.  760,  761. 
And  in  Meyer  v.  Johnston,  63  Ala.,  the  court 
lay  stress  upon  the  word  "unite"  (p.  319)  : 
"Were  united  with  those  of  the  Alabama 
company,  and  vested  in  it,  so  as  to  enable 
it  (called  in  the  contract  the  consolidated 
company,  because  their  franchises  were  con- 
solidated with  its),"  etc., — a  case,  again,  of 
merger.  The  authorities  are  wholly  inappli- 
cable to  a  case  like  this,  where  the  statutes 
all  sedulously  avoid  the  word  "merger,"  ex- 
clusively use  the  word  "consolidate,"  and  ac- 
company that  word,  definite  enough  in  itself, 
with  other  provisions  which  leave  no  doubt 
that  consolidation  resulting  in  the  creation 
of  a  new  corporation  was  intended. 

Turning  now  from  the  legislative  purpose, 
let  us  see  what  was  actually  done  in  pursu- 


•  ance  of  this  power  to  consolidate:  First. 
The  stock  of  the  two  companies  was  consoli- 
dated. Learned  counsel  for  the  railroad  in- 
sists that  the  testimony  of  Welling  shows 
that  the  stock  was  never  exchanged.  He  is 
mistaken  in  this.  Welling  does  so  state,  but 
on  cross-examination  expressly  declares  on 
this  very  point:  "I  do  not  know  as  to  that 
question.  I  do  not  recall  the  fact, — just 
what  was  done."  And  he  is  a  witness  for 
the  railroads.  Tliis  falls  far  short  of  show- 
ing that  the  stock  was  not  exchanged.  The 
other  testimony  shows  it  was.  Second.  The 
deed  of  conisolidation  on  its  face  provides  for 
and  creates  a  new  organization  and  new  of- 
ficers. See  articles  4,  6,  6,  7,  and  8.  Third. 
The  6th  article  of  consolidation  conveys  all 
the  "rights,  .  .  .  property,"  etc.,  "of 
every  kind  belonging  to  either  of  the  par- 
ties,— ^to  the  consolidated  company,  without 


Its  stockholders,  but  paid  absolutely,  Irre- 
spective of  any  dividends  or  profits  due  the 
shareholders  out  of  which  the  company  may  be 
repaid,  is  invalid,  and  the  tax  thus  laid  is  void, 
because,  being  imposed  substantially  apon  the 
corporation  Itself,  it  Impairs  the  obligation  in 
the  charter.  New  Orleans  v.  Houston,  119  U. 
S.  265,  30  L.  ed.  411,  7  Sup.  Ct.  Rep.  108. 

A  provision  in  the  charter  of  an  urban  rail- 
road for  the  payment  of  a  percentage  of  its  net 
income,  to  be  expended  without  entering  the 
general  municipal  funds  by  a  special  commis- 
sion appointed  for  the  purpose,  in  improving  the 
condition  and  appearance  of,  and  in  removing 
obstrnctions  from,  the  dty  streets  in  which  the 
line  is  built,  and  providing  that  such  payment 
shall  be  legal  compensation  in  full  for  the  use 
and  occupation  of  such  streets,  and  shall  con- 
stitute an  agreement  or  contract  between  the 
city  and  the  company  entitling  the  latter  to  the 
privileges  and  the  fares  allowed  by  law  not 
changeable  without  mutual  consent,  does  not 
amount  to  a  commuted  or  substituted  system 
of  taxation,  but  only  provides  for  the  payment 
of  franchise  fees ;  therefore  the  road  Is  not  ex- 
empt from  taxation  upon  its  rails,  supports, 
foundations,  and  other  structures  as  real  estate, 
and  upon  its  real  and  personal  property  gener- 
ally. People  ew  rel.  New  YorlK  Blev.  R.  Co.  v. 
New  York  Tax.  k  A.  Comrs.  19  Hun,  460,  Af- 
armed  In  82  N.  Y.  469. 

A  municipal  ordinance  providing  for  the  pay- 
ment, in  lieu  of  all  city  taxes  except  a  land 
tax,  of  a  percentage  of  the  gross  receipts  of  a 
street  railway  company  organised  under  a  gen- 
eral statute  of  the  state,  which,  amid  many 
things,  provided  that  no  company  formed  under 
It  should  construct  its  road  upon  any  city  street 
without  the  consent  of  the  municipal  author- 
ities, and  save  under  such  regulations  and  upon 
such  terms  as  they  should  from  time  to  time 
prescribe,  with  a  proviso,  however,  that  after 
such  consent  was  given  and  Its  terms  accepted 
no  regulations  or  conditions  should  be  made 
whereby  the  rights  or  franchises  so  granted 
should  be  destroyed  or  unreasonably  impaired, 
or  such  company  be  deprived  of  the  right  to 
build,  maintain,  ond  operate  its  road  in  the 
streets,  consented  to  upon  the  terms  prescribed 
at  the  outset,  constitutes  a  contract  which  the 
city  may  not  impair  by  differently  taxing,  al- 
though the  state.  In  the  lawful  exercise  of  its 
power  of  alteration  and  repeal,  has  changed 
the  mode  and  standard  of  taxing  such  corpora- 
tions for  state  purposes.  Detroit  v.  Detroit 
City  R.  Co.  76  Mich.  421,  48  N.  W.  447. 

The  consideration  that  the  city  of  Detroit  in 
that  case  was  clothed  with  the  power  to  make 
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the  contract  should  be  given  due  weight.  If  a 
municipality  has  not  the  power  to  agree  with  a 
local  corporation  for  a  commuted  or  substituted 
5«ystem  of  city  taxation,  an  ordinance  attempt- 
ing so  to  do  will  fail  to  give  protection  because 
of  inherent  Invallditj*.  Austin  v.  Austin  Gas- 
light &  Coal  Co.  69  Tex.  180,  7  S.  W.  200. 

The  commuted  tax  provided  for,  and  the  ex- 
emption from  all  other  taxes  granted  in  the  act 
of  incorporation  and  two  successive  supple- 
ments thereto  passed  by  the  New  Jersey  legis- 
lature for  the  Morris  &  Essex  Railroad  Com- 
pany, were  held,  by  the  state  supreme  court 
(State,  Morris  &  E.  R.  Co.,  Prosecutors,  v. 
Railroad  Taxation  Comrs.  87  N.  J.  L.  228).  and 
afterwards  on  appeal  by  the  court  of  errors 
and  appeals  (38  N.  J.  L.  472),  to  constitute  but 
a  repealable  contract.  These  decisions,  how- 
ever, wpi-e  reversed  by  the  United  States  Su- 
preme Court,  which  held  that  the  relevant  stat- 
utory provisions,  taken  altogether,  constituted 
an  irropealable  contract  on  the  subject  of  taxa- 
tion between  the  state  and  the  corporation, 
which  the  state  was  not  at  liberty  to  Impair  by 
subsequent  legislation  by  the  imposition  of 
other  taxes.  New  Jersey  v.  Yard,  95  U.  S.  104, 
24  L.  ed.  352. 

In  consequence,  the  New  Jersey  court  of  er- 
rors afterwards  declared  that  it  must  now  nec- 
essarily be  assumed  by  the  courts  of  New  Jer- 
sey that  these  acts  constituted  an  Inviolable 
contract  of  commutation  and  immunity;  and 
that  it  was.  therefore,  established  that  any  tax 
assesHod  against  such  road  in  contravention  of 
the  provisions  of  the  charter  act  and 
its  supplements  Is  illegal.  State  Board  v.  Mor- 
ris &  E.  R.  Co.  49  N.  J.  L.  198,  7  Atl.  826. 

It  Is  further,  the  case  that  by  the  lease  made 
by  that  railroad  to  the  Delaware,  Lackawanna, 
&  Western  Railroad  Company  of  its  property 
and  franchisee  for  the  full  term  of  its  char- 
tered existence,  and  the  validation  thereof  by 
act  of  the  legislature, — ^both  the  indenture  and 
the  statute  being  couched  in  language  sufficient- 
ly broad  to  carry  over  to  the  lessee  company  the 
right  to  commute  and  to  be  otherwise  exempt 
from  taxes,  though  these  were  not  specifically 
mentioned,— -gave  to  the  lessee  company  the 
same  rights,  privileges,  and  immunities  with  re- 
spect of  taxation  as  had  been  enjoyed  by  the 
lessor  company.     Ihid. 

In  a  late  Minnesota  case  (State  eg 
rel,  Marr  v.  Steams,  72  Minn.  200,  76 
N.  W.  210,  Reversed  In  Steams  y.  Min- 
nesota, 179  V.  S.  228,  45  L.  ed.  162,  21 
Sup.  Ct.  Rep.  78)  the  question  was  up,  whether 
certain  lands  in  that  state,  originally  a  part 
of  the  public  lands  of  the  United  States  and 
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any  furtlier  act,  deed,  or  conveyance;"  dis- 
tinguishing clearly  between  the  two  previous 
companies — **either  of  the  parties" — and  the 
new  company,  the  grantee,  the  ''consolidated 
company."  Fourth.  The  articles  of  incorpo- 
ration themselves,  on  their  face,  declare  that 
doubt  exists  as  to  the  eifect  of  what  haa  been 
done,  and  conclude,  most  significantly: 
"But,  whatever  may  be  the  legal  consequence 
of  the  consolidation  herein  provided  for,  this 
agreement  is  to  stand  and  be  effective." 
This  is  pregnant  with  meaning.  The  rail- 
road companies  knew  that  the  only  power 
the  legislature  had  given  was  to  so  conjsoli- 
date  as  to  create  a  new  corporation,  and 
that  under  §  180  of  the  Constitution  of  1890 
the  exemption,  if  any  existed,  would  be  cut 
oflf.  They  knew  the  only  word  used  was 
'^consolidate"  in  all  the  legislative  acts,  and 
that  merger  and  consolidation  are  very  dis- 


tinct and  different  things.  And  yet,  not  con- 
forming to  the  power,  but  seeking  to  carry 
the  exemption  in  spit«  of  it,  they  used  the 
words  ''unite,  merge,  and  consolidate,"  and 
said  that  "such  consolidation  shall  be  effect- 
ed by  uniting  or  merging  the  stock,  proper- 
ty, and  franchises  of  the  Louisville,  New 
Orleans,  &  Texas  Railroad  Company  with 
and  into  the  stock,  property,  and  franchises 
of  the  said  Yazoo  &  Mississippi  Valley  Rail- 
road Company,  without  disturbing  the  cor- 
porate existence  of  the  last-named  company, 
or  the  formation  of  any  new  distinct  corpo- 
ration, unless  such  result  shall  be  necessary 
to  give  legal  effect  to  this  agreement;  but, 
whatever  may  be  the  legal  consequence 
of  the  consolidation  herein  provided  for, 
this  agreement  is  to  stand  and  be  ef- 
fe<rtive."  Doubtless,  they  desired  to  merge; 
but  the  legislature  had  only  authorized  con- 


granted  by  Conirress  to  the  state  In  trust  to 
promote  railroads,  and  afterwards  by  the  state 
sranted  to  certain  railroad  corporations,  which 
were  not  used  for  railroad  purposes,  were  tax- 
able ad  valorem  under  a  statute  so  providing, 
but  also  providing  that  the  railroads  should 
continue  I  lie  payment  of  the  percentage  of  their 
gross  earnings  as  Axed  by  a  former  statute,  or 
whether  such  lands  were  free  from  ad  valorem 
taxation  by  virtue  of  such  prior  legislation 
that  the  gross  earnings  tax  should  be  in  lieu  of 
all  other  taxes  upon  the  property  of  the  roads. 
In  other  words,  did  the  earlier  legislation  com- 
mating  taxes  constitute  an  irrepealable  con- 
tract ao  that  the  new  tax  act  was  void  for  im- 
pairing it,  or,  if  there  was  no  contract,  or  but 
a  rppeaJable  one,  was  the  new  tax  luvalid  for 
any  other  reason?  The  Minnesota  Constitution 
had  always  provided  that  all  taxes  raised  in 
the  state  sbonld  be  as  nearly  equal  as  possible, 
and  that  all  property  on  which  taxes  are  levied 
should  have  a  cash  valuation  equalized  and  uni- 
form throughout  the  state;  that  laws  should 
be  passed  taxing  all  money,  credits,  investments 
In  bonds,  stocks,  Joint-stock  companies  or  other- 
wise, and  also  all  real  and  personal  property 
according  to  its  true  value  in  money ;  that  cer- 
tain kinds  of  property,  not  inclusive  of  rail- 
road lands,  should  be  exempt  from  taxation  by 
general  Jaws.  By  state  statutes, — acts  of  in- 
corporation, for  change  of  name,  and  land 
grants, — and  acts  of  Congress  on  which  they 
were  based,  covering  a  period  from  1850  to  1865 
there  vested  in  the  railroads  certain  public 
lands,  and  the  grantees  were  required  to  pay 
annually  3  per  cent  of  their  gross  earnings  *in 
lieu  and  In  full  of  all  taxation  and  assessments" 
upon  the  railroads,  their  appurtenances  and  ap- 
pendages, and  all  their  other  property,  real, 
personal,  and  mixed,  including  the  lands 
granted  thereby  or  theretofore,  or  so  intended 
to  be.  There  were  provisos  that  when  sold 
these  lands  ohould  become  taxable.  In  1871 
Minnesota  amended  her  Constitution.  The  new 
instrument  provided,  in  substance,  that  any 
amendment  or  repeal  of  any  law  providing  for 
the  payment  of  a  percentage  tax  on  railroad 
earnings  In  lieu  of  other  taxes  should,  t>efore 
taking  effect,  be  submitted  to,  and  approved  by, 
a  popnlar  vote.  The  railroads  paid  their  re- 
spective percentage  taxes,  their  lands  remained 
nnasseflsed,  and  the  validity  of  the  commuta- 
tion and  exemption  acts  remained  unchallenged 
in  the  courts  and  legislature  for  about  thirty 
years.  A  sUtnte,  enacted  in  1895,  and  ap- 
proved the  next  year  by  the  people,  subjected 
the  railrtMLd  lands  to  ad  valorem  taxes,  while 
requiring  their  owners  to  continue  paying,  as 
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before,  the  3  per  cent  gross  earnings  tax.  The 
Minnesota  supreme  court  held  (State  ex  rt»\ 
Marr  v.  Stearns,  72  Minn.  200,  75  N.  W.  210), 
that  the  acts  of  commutation  and  exemption 
were  when  passed  unconstitutional  for  re- 
pugnancy to  the  uniformity  and  equality  of 
taxation  clause  in  the  state  organic  law,  and 
until  the  amendment  of  the  Constitution  in 
1S71  ;  but  that  the  effect  of  that  amendment 
was  quallfiedly  to  vivify  them,  subject  to  the 
right  to  alter,  amend,  or  repeal  them,  provided 
the  statute  exercising  that  right  should  be  rati- 
fied by  a  popular  vote.  Hence,  it  concluded 
that  the  act  of  1895,  taxing  the  lands,  impaired 
no  contract,  and  that  the  tax  imposed  thereby 
was  valid. 

The  United  States  Supreme  Court  was 
unanimous  In  reversing  this  decision,  but  a 
majority  of  Its  members  did  not  agree  upon 
the  grounds.  Brewer,  J.,  with  the  concurrence 
of  Fuller,  Ch.  J.,  Peckham  and  Shlras,  JJ.,  was 
of  the  opinion  that  the  original  statutes  did 
constitute  an  Irrevocable  contract;  that,  not- 
withstanding the  state  Constitution  Minnesota 
took  these  lands  from  the  United  States  in  trust 
to  aid  railroad  construction  and  as  public  lands 
exempt  ah  initio  from  taxation ;  that  In  the 
discharge  of  that  trust  she  was  competent  to 
continue  the  exemption  to  her  railroad  grantees, 
and  to  fulfil  the  trust  in  any  proper  way. 
Hence  he  concluded  there  was  a  valid,  irrevoca- 
ble contract,  and  the  tax  act  of  1895  was  void 
for  impslrlng  It.  White,  J.,  with  the  concur- 
rence of  Harlan,  Gray,  and  McEenna,  JJ.,  re- 
fused to  admit  that  the  exempting  and  com- 
muting statutes  amounted  to  Irrepealable  con- 
tracts. He  opined  that  they  really  were  un- 
constitutional when  enacted,  and,  so  were  only 
validated  by  the  amendment  of  1871,  In  virtue 
of  which  they  became  subject  to  alteration  and 
repeal.  Hence,  he  concluded  that  the  tax  act 
of  1895  was  not  void  for  Impairing  a  contract 
obligation.  But  he  held  that,  forasmuch  as  the 
act  taxing  the  lands  required  the  railroads  to 
continue  paying  the  3  per  cent  gross  earnings 
tax,  and  In  the  same  breath  took  away  part  of 
the  consideration,  to  wit,  the  exemption  of 
their  lands  from  ad  valorem  taxes  upon  which 
their  acceptance  and  agreement  was  founded, 
without  consent  or  compensation,  the  act  was 
void  because  it  deprived  the  companies  of  their 
property  without  due  process  of  law,  and  de- 
nied them  the  equal  protection  of  the  laws. 
Brown,  J.,  alone,  held  that  the  acquiescence  for 
thirty  years  of  the  legislature  and  courts  of 
Minnesota  In  the  validity  of  the  commutation 
and  exemption  acts,  and  In  the  Investment  and 
growth  of  railroad  properties  upon  the  faith  of 


60 


Mississippi  Supbeme  Court. 


Nov., 


solidation,  and  such  consolidation  as  neces- 
sarily resulted  in  the  creation  of  a  new  cor- 
poration, and  they  could  only  lawfully  do 
what  the  legislature  in  fact  authorized,  not 
what  they  might  wish  to  do.  And  the  words 
"consolidate  upon  such  terms  as  they  might  j 
agree  upon"  mean  that  the  thing  done  must 
be  consolidation,  but  the  mere  administra- 
tive dptails  of  uniting  the  two  into  one  new 
corporation  were  left  to  the  companies. 
Names  count  for  nothing.  It  is  substance 
courts  look  to.  Consolidation  resulting  in 
the  creation  of  a  new  corporation  is  what 
the  legislature  authorized,  is  what  the  arti- 
cles of  conHolidation  actually  effected,  and  it 
is  utterly  beyond  the  power  of  the  railroad 
companies  to  change  the  essential  nature  of 
what  was  done  by  calling  it  "merger." 

We  have  not  adverted  to  all  the  consider- 
ations sustaining  this  view.    The  closer  the 


analysis  of  the  articles  of  consolidation,  and 
of  the  action  of  the  authorities  of  the  two 
companies,  the  more  indisputably  it  appears 
that  such  consolidation  as  resulted  in  the 
creation  of  a  new  corporation  waa  precisely 
what  was  effected.  The  notice  for  a  meeting 
of  the  stockholders  called  for  August  1, 
1893,  is  a  meeting  of  the  stockholders  of  the 
Yazoo  &.  Mississippi  Valley  Railroad  Com- 
pany. The  minutes  recite  that  it  was  a 
meeting  of  the  stockholders  of  the  Yazoo  & 
Mississippi  Valley  Railroad  Company,  and 
give  the  number  of  shares,  and  names  of  the 
holders;  and  all  this  is  true,  also,  of  the 
meeting  of  stockholders  of  October  4,  1893. 
Again,  on  August  1,  1893,  a  resolution  was 
passed  "that  the  stock,  property,  and  fran- 
chisee of  said  two  corporations  had  been 
merged  or  united  in  one  single  corporation, 
under  the  corporate  name  of  the  Yazoo  & 


such  validity,  had  established  a  rule  of  prop- 
erty in  the  state  that  It  was  too  late  to  over- 
turn. Stearns  v.  Minnesota,  170  U.  S.  223.  45 
L.  ed.  1(52,  21  Sup.  Ct.  Rep.  78. 

The  decision,  then,  Is  reduced  to  this :  When 
a  state  has  by  statute  granted  lands  to  a  rail- 
road, and  stipulated  that  they  shall  be  free  from 
taxes  in  consideration  of  the  payment,  instead, 
of  a  gross-eainings  tax,  it  cannot  afterwards 
tax  the  lands  and  exact  the  gross-earnings  tax 
as  well.  If  It  attempts  to  do  so,  the  late  act  Is 
void  either  because  It  Impairs  a  contract  or 
else,  If  there  is  no  contract  to  impair,  because 
It  deprives  the  taxpayer  of  his  property  with- 
out due  process  of  law,  or  denies  him  the  equal 
protection  of  the  laws.  The  act  may  also  be 
void  Tjeoiiuse  the  state  has  estopped  itself  by 
allowing,  through  long  inaction,  an  adverse  rule 
of  property  to  be  established. 

3.  The  Ohio  bank  cases. 

The  Ohio  bank  tax  cases  are  a  group  by  them- 
selves. In  them  was  carried  on,  and  finally  de- 
cided, a  great  controversy  over  Uie  constitution- 
al power  of  a  state  legislature  by  statutory  con- 
tract in  an  Incorporation  act  to  surrender  be- 
yond recall  any  part  of  the  sovereign  power  of 
taxation.  The  debate  engaged  the  Supreme 
Court  of  the  United  States  upon  one  side  and 
the  supreme  court  of  Ohio  upon  the  other ;  the 
former  affirming,  against  the  earnest  protest  of 
some  of  Its  members,  and  the  latter  denying, 
with  practical  unanimity,  the  existence  of  any 
such  power, — at  least  In  the  legislature  of  Ohio. 
The  contesting  parties  were  the  state  of  Ohio 
and  the  Ohio  state  bank,  its  branches  and  asso- 
ciates, to  the  number  of  fifty.  The  discussion 
waged  about  three  principal  questions:  1. 
Did  the  statute  under  which  the  banks  were 
chartered  contain  any  Irrepealable  contract 
limiting  taxation?  2.  Has  an  American  state 
legislature  the  power  to  make  such  a  contract? 
8.  Supposing  state  legislatures  in  general  pos- 
sessed of  such  power,  did  it  belong  to  the  Ohio 
legislature  in  view  of  the  limitations  In  the 
Constitution  of  the  state?  It  Is  conceivable 
that  a  common  ground  of  agreement  might  have 
been  found  In  a  negative  answer  to  the  third 
of  these  questions,  but  It  was  not  very  earnest- 
ly sought  for,  nor  was  the  question  Itself 
throughout  the  entire  controversy  treated  as 
one  of  prime  importance. 

The  first  Constitution  of  Ohio  was  adopted 
November  29,  1802.  It  contained  a  general 
grant  of  legislative  authority  to  the  general  as- 
sembly, and  (art.  8,  |  28)  this  express  declara- 
tion: "To  guard  against  the  transgression  of 
the  high  powers  which  we  have  delegated,  we 
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declare  that  all  powers  not  hereby  delegated  re- 
main with  the  people."  It  continued  In  force 
without  change  until  September  1,  1851.  It 
was  the  organic  law  of  the  state  when  the  stat- 
ute authorizing  the  Incorporation  of  these  banks 
was  enacted, — the  law  relied  upon  as  contain- 
ing the  contract  between  the  state  and  the 
banks  In  respect  of  limited  taxation. 

Thu  Commercial  Bank  of  Cincinnati  was  in- 
corporated by  special  statute  February  11,  1829. 
Its  charter  provided,  inter  alia,  that  the  state 
of  Ohio  should  be  entitled  to  receive  4  per 
cent  on  all  dividends  made  by  the  bank,  and 
that  the  demand  and  payment  of  that  amount 
should  be  made  agreeably  to  the  provisions  of 
the  act  of  Febniary  5,  1825,  amendatory  of  the 
earlier  act  of  1816  to  incorporate  certain  banks 
and  extend  the  charters  of  others.  The  so- 
called  amendatory  act  was  the  first  law  of  Ohio 
levying  in  terms  a  tax  upon  banks. 

The  charter  was  afterwards  amended,  but  In 
other  particulars  than  in  respect  of  taxation. 
In  1831  an  act  to  tax  banks.  Insurance  and 
bridge  companies  at  the  rate  of  5  per  cent  on 
dividends  was  enacted.  This  bank  was  within 
the  terms  of  the  last  act,  unless  protected  by 
Its  charter.  The  Ohio  supreme  court.  In  1835, 
decided  that  the  charter  constituted  a  contract 
which  prevented  the  state  from  exacting  any 
higher  tax  than  4  per  cent  on  the  bank  divi- 
dends. State  V.  Commercial  Bank,  7  Ohio,  pt. 
1,  p.  125. 

The  constitutional  power  of  the  legislature 
to  make  such  contract  was  assumed  In  the  case 
without  discussion.  The  case  Itself  was  after- 
wards expressly,  emphatically,  and  repeatedly 
overruled  In  the  later  decisions  of  the  Ohio  su- 
preme court.  February  24,  1845,  the  Ohio  leg- 
islature passed  an  act  to  Incorporate  the  state 
bank  of  Ohio  and  other  banking  companies.  Of 
that  act,  I  GO  provided:  That  each  banking 
company  under  the  act,  on  accepting  and  com- 
plying with  its  provisions,  should  semi-annually, 
on  the  days  designated  for  declaring  dividends, 
set  off  to  the  sUte  6  per  cent  on  Its  profits,  de- 
ducting therefrom  the  expenses  and  aacertained 
losses  of  the  company  for  the  six  months  next 
preceding,  which  sum  or  amount  so  set  off 
should  be  In  lieu  of  all  taxes  to  which  the  com- 
pany or  the  stock  holders  would  otherwise  be 
subject ;  the  sum  so  set  off  to  be  paid  to  the 
treasurer  on  the  order  of  the  auditor  of  the 
state.  About  fifty  banks,  either  branches  of 
the  Ohio  state  bank,  or  Independent  institu- 
tions, were  organized  under  this  act.  In  1851 
the  legislature  passed  an  act  to  tax  banks  and 
bank  and  other  stocks  the  same  as  other  pro^ 
erty  was  then  taxable  under  the  laws  of  the 
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Mississippi  Valley  Railroad  Company." 
Another  resolution  was  passed,  reciting  that 
the  Yazoo  &  Mississippi  Valley  Railroad 
Company  was  the  "successor"  or  assignee  of 
the  LouisAille,  New  Orleans,  &  Texas  Rail- 
road Company.  Of  course,  the  mere  name, 
Ya7oo  &  Mississippi  Valley  Railroad  Com- 
pany, is  utterly  immaterial  in  determining 
whether  it  is  attached  to  the  same  old  com- 
pany known  as  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company,  or  to  the  consolidat- 
ed company, — the  new  company;  and  this 
action  of  the  stockholders,  as  well  as  the  ar- 
ticles of  consolidation,  pointed  clearly  to  the 
same  result, — consolidation,  and  not  merger. 
The  new  company  was  the  successor  or  as- 
signee of  the  two  old  companies,  and  the 
language  of  Mr.  Justice  Brown,  of  the  Su- 
preme Coui*t  of  the  United  States,  in  Keo- 
kuk d  W,  R.  Co.  V.  Missouri,  162  U.  S.  309, 


38  L.  ed.  454,  14  Sup.  Ct.  Rep.  592,  fits  in 
here  as  if  uttered  for  this  case :  "It  is  im- 
possible to  conceive  of  a  corporation  exist- 
ing without  stock  or  certificates  represent- 
ing the  interests  of  the  corporators  in  the 
organization.  Now,  if  the  act  provides  [the 
deed  in  the  case  at  bar]  that  these  certifi- 
cates shall  be  surrendered,  and  certificates 
in  another  company  issued  in  their  place, 
what  becomes  of  the  prior  companies  ?  Who 
are  their  stockholders?  Who  their  officers? 
[The  deed  in  this  case  appoints  an  entirely 
new  set  of  officers.  See  Charter  Book,  pp. 
731,  732.]  If  the  stock  in  the  new  company 
is  sold,  what  interest  in  the  prior  companies 
passes  by  the  sale?  There  can  be  but  one 
answer  to  these  questions.  The  property 
and  franchises  of  the  prior  companies  are 
gone,  as  much  as  if  they  had  formally  sur- 
rendered their  charters.    The  new  company 


state.  The  effort  to  tax  the  banks  in  virtue  of 
this  act  provoked  strennoaa  resistance.  In  the 
litigations  ^hlch  at  once  followed  the  supreme 
court  of  the  state  decided  that  the  tax  was  val- 
id and  mast  be  paid.  It  held:  (1)  That  § 
60  of  the  banking  act  of  1845  contained  no 
pledge  by  the  state  not  to  alter  or  chan^  the 
method  or  rate  of  taxation,  and  had  none  of 
the  elements  of  an  Irrepealable  contract  between 
the  sUte  and  the  banks ;  (2)  that  If  that  sec- 
tion conid  be  construed  to  the  contrary,  it 
woald  amount  to  a  surrender  of  the  sovereign 
power  of  taxation,  and  thus  be.  inoperative  and 
Toid  for  want  of  any  power  in  the  general  as- 
aembly  to  make  It.  Debolt  v.  Ohio  Life  Ins.  & 
T.  Co.  1  Ohio  St.  503 ;  Mechanics'  &  T.  Branch 
of  State  Bank  v.  Debolt,  1  Ohio  St.  591 ;  Knoup 
▼.  Piqua  Branch  of  State  Bank,  1  Ohio  St.  603  ; 
Bank  of  Toledo  v.  Toledo,  1  Ohio  St.  622. 

These  cases  were  decided  at  the  January 
term  in  1853,  and  the  opinions  in  them  were 
written  by  four  different  members  of  the  court. 
The  corporation  In  the  first  of  these  cases  was 
not  organised  under  the  act  of  1845,  but  by  an 
act  passed  several  years  before.  It  claimed  the 
beneOts  of  the  act  of  1845  by  virtue  of  a  section 
in  its  charter  which  read :  No  higher  taxes 
shall  be  levied  on  the  capitaF  stock  or  dividends 
of  the  company  than  are  or  may  be  levied  on 
the  capital  stock  or  dividends  of  incorporated 
banking  Institutions  in  this  state.  Each  of  the 
other  corporations  was  organized  under  the  act 
of  1845.  In  the  first  case,  Ranney,  J.,  while  In- 
timating that  the  circumstances  of  its  origin 
mighi  take  the  corporation  out  of  the  class  in 
which  the  others  were,  did  not  find  it  necessary 
in  the  view  taken  by  the  court  of  the  scope  and 
effect  of  the  act  of  184.5.  to  enlarge  upon  the 
point.  The  whole  case  is  made  to  depend  upon 
whether  |  60  of  the  act  of  1845  constituted  an 
irrepealable  contract  respecting  taxation  which 
the  legislature  enacting  it  had  constitutional 
power  to  make.  A  lack  of  space  forbids  out- 
lining the  argument  of  the  Ohio  judges,  even 
on  the  single  question  of  legislative  power. 
Many  of  the  points  made  will  appear  before  the 
aobdlvislon  closes,  but  the  reader  interested 
should  consult  the  full  reports. 

The  court  followed  and  approved  these  cases, 
and  resrhed  the  same  conclusion,  in  the  Decem- 
ber term  of  the  same  year.  Exchange  Bank  v. 
Hfnea,  3  Ohio  St.  1. 

In  the  meantime,  the  banks  carried  the  cases 
to  the  United  States  Supreme  Court  on  writs  of 
error.  The  first  case  to  be  decided  in  that  tri- 
bunal was  that  of  the  Plqua  Branch  Bank.  It 
was  therein  held  that  {  60  of  the  act  of  1845 
did  not  merely  prescribe  a  rule  for  taxing  the 
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banks  which  the  state  might  change  at  pleasure, 
but  that  it  was  a  contract  which  could 
not  be  impaired  by  subsequent  legislation. 
That  the  act  of  1851  to  tax  banks 
iind  t>ank  and  other  stocks  the  same  as 
othe  property  was  taxable,  under  which 
the  Piqua  Branch  Bank  had  been  assessed 
upon  its  capital  stock  and  contingent  and  sur- 
plus funds,  Impaired  the  obligation  of  that  con- 
tract, and  was  void  for  conrilct  with  the  Fed- 
eral Constitution.  A  state,  it  was  said,  in 
granting  privileges. to  a  bank  with  a  view  of  af- 
fording a  sound  currency,  or  of  advancing  any 
policy  connected  with  the  public  interest,  exer- 
cises its  sovereignty,  and  for  a  public  purpose 
of  which  it  is  the  exclusive  judge.  Under  such 
circumstances,  a  contract  made  for  a  specific 
tax  is  binding.  This  tax  continues  although  all 
other  banks  should  be  exempted  from  taxation. 
Having  the  power  to  make  it,  and  rights  becom- 
ing vested  under  it,  it  can  no  more  be  disre- 
garded, nor  set  aside  by  a  subsequent  legis- 
lature, than  can  a  grunt  of  land.  (Mcl^ean,  J.) 
And  again :  Every  valuable  privilege  given  by 
the  charter,  and  which  conduced  to  an  accept- 
ance of  it  and  an  organization  under  it.  Is  a 
contract  which  cannot  be  changed  by  the  legis- 
lature where  the  power  to  do  so  Is  not  reserved 
In  the  charter.  The  rate  of  discount,  the  dura- 
tion of  the  charter,  the  specific  tax  agreed  to  be 
paid,  and  other  provisions  essentially  con- 
nected with  the  franchise  and  necessary  to  the 
business  of  the  bank  cannot,  without  Its  con- 
sent, become  a  subject  for  legislative  action. 
Piqua  Branch  of  State  Bank  v.  Enoop,  16  How. 
369,  14  L.  ed.  977. 

There  were  three  dissentients  from  this  deoi 
slon, — Catron,  Daniel,  and  Campbell,  JJ.  Mr. 
Justice  Catron  put  the  dissent  upon  three 
grounds:  1.  That  9  60  of  the  Ohio  banking 
act  of  1845  did  not,  for  reasons  stated  by  his 
colleague,  Campbell  J.,  constitute  an  Irrepeal- 
able contract.  2.  That  the  taxing  power  is  not 
the  subject  of  u  contract  so  as  to  be  bartered 
away  Irrevocably.  Each  successive  legislature 
is  vested  with  it  unimpaired  and  unhampered 
by  the  aclion  of  its  predecessors.  A  legislature 
may  grant  an  exemption  from  taxation,  but 
only  for  so  long  a  time  as  the  needs  of  the 
state  do  not  require  its  modification.  (3)  The 
Ohio  Constitution  was  so  phrased  that  the  leg- 
islature of  that  state,  according  to  the  interpre- 
tation of  the  state  supreme  court,  had  not  the 
power  to  contract  away  permanently  the  right 
to  tax.  He  did  not  undertake  to  say  whether 
this  was  a  soiuid  interpretation,  it  was  conclu- 
sive because  made  by  the  highest  state  court 
concerning  Its  own  Constitution.     Ibid. 


62 


Mississippi  Supreme  Coubt. 


Nov., 


may  doubtless  receive,  hj  transmission  from 
its  constituent  companies,  their  property, 
rights,  privileges,  and  franchises,  including 
any  immunity  from  taxation ;  but  it  receives 
them  as  an  heir  receives  the  estate  of  his  an- 
cestor, or  as  a  grantee  receives  the  estate  of 
his  grantor, —  by  inheritance,  succession,  or 
purchase.  The  result  is  not  a  mere  union  or 
partnership  of  t\ro  companies,  nor  the  mer- 
ger of  the  franchises  of  one  in  another,  but 
the  extinguishment  of  one,  and  the  creation 
of  another  in  its  place.  ...  It  follows 
from  this  that,  when  the  new  corporation 
came  into  existence,  it  came  precisely  as  if 
it  had  been  organized  under  a  charter 
granted  at  the  date  of  the  consolidation,  and 
subject  to  the  constitutional  provisions  then 
existing."  To  the  same  effect,  also,  is  8t. 
Louis,  I.  M.  d  8.  R.  Co.  v.  Berry,  113  U.  S. 
4G0-475,  28  L.  ed.  1056-1058,  6  Sup,  Ct. 
Rep.  620. 


Article  2  of  the  articles  of  consolidation  is 
as  follows:  'The  corporate,  name  of  the 
said  consolidated  company  shall  be  the  Ya- 
zoo &  Mississippi  Valley  Company."  Arti- 
cles 4  to  8,  inclusive,  are  as  follows:  "Art. 
4.  BDvery  holder  of  the  stock  of  either  of  the 
»aid  companies  now  outstanding  shall  be  en- 
titled to  cast  one  vote  for  each  share  of 
stock  held  by  him,  in  the  stockholder's  meet- 
ings of  the  consolidated  company,  which 
vote  may  be  cast  either  in  person  or  by 
proxy,  and  shall  have  all  the  rights  of  a 
stockholder  of  the  consolidated  company,  as 
fully  as  if  new  shares  of  the  consolidated 
company  had  been  issued  and  exchanged 
therefor;  and,  in  case  the  consolidated  com- 
pany shall  determine  to  issue  new  shares, 
such  shares  shall  be  exchangeable  at  par  for 
the  now  outstanding  shares  of  each  of  the 
constituent  companies;  and  the  remainder 
of  the  capital  stock  of  the  consolidated  com- 


The  Ohio  Life  Insurance  &  Trust  Company 
was  unsuccessful  In  Its  efforts  to  escape  the 
same  tax.  It  was  held  that  the  provision  In  its 
charter  that  no  higher  taxes  should  be  levied 
on  its  capital  stock  or  dividends  than  were  or 
might  be  levied  upon  those  of  other  incor- 
porated banlclng  Institutions  in  the  state  only 
entitled  it  to  the  same  rate  of  taxation  as  was, 
or  might  be,  imposed  by  general  laws  upon 
banks  and  banking  institutions,  and  not  to  the 
benefit  of  any  special  or  particular  rate  that 
might  be  levied  pursuant  to*  a  speclaJ  contract 
with  one  or  more  favored  bodies  corporate. 
Ohio  Life  Ins.  &  T.  Co.  v.  Debolt,  16  How.  416, 
14  L.  ed.  097. 

The  Ohio  supreme  court  did  not  bow.  In  De- 
cember, 1854.  It  again  declared  that  "the  Con- 
stitution of  the  state  does  not  clothe  the  gen- 
eral assembly  with  the  authority  to  surrender 
or  part  with  any  portion  whatever  of  the  tax- 
ing power  by  contract  or  sale.  That  the  legis- 
lature of  this  state  has  not  the  constitutional 
authority,  In  conferring  special  privileges  on 
corporations,  to  abridge  or  in  any  manner  what- 
ever surrender  any  portion  of  the  right  of  tax- 
ation, has  been  settled  by  solemn  adjudication, 
and  Is  not  now  an  open  question  in  this  state.** 
Milan  &  R.  Pi.  Road  Co.  v.  Husted,  3  Ohio  St. 
678. 

In  1852  the  Ohio  legislature  passed  an  act 
for  the  assessment  and  taxation  of  all  property 
In  that  state,  and  for  the  levying  of  taxes  upon 
the  same  according  to  Its  true  value  In  money. 
This  was  in  accordance  with  the  mandate  of 
the  new  Constitution  of  1851.  This  act  made 
it  the  duty  of  the  president  and  cashier  of  every 
bank  and  banking  company  then  or  thereafter 
Incorporated  In  Ohio,  and  authorized  to  issue 
circulating  notes,  annually  to  return  on  oath, 
under  penalty,  a  written  statement  of  its  loans, 
discounts  and  Investments,  and  Imposed  a  tax 
thereon  for  the  same  purposes  and  to  the  same 
extent  as  personal  property  was  or  might  be 
taxed  at  the  place  where  such  bank  or  banking 
company  was  situated.  A  tax  was  assessed  un- 
der this  act  upon  the  Commercial  Branch  Bank 
of  Cleveland,  one  of  the  banks  organized  under 
the  act  of  1845,  and,  its  directors  refusing  to 
contest  the  same,  one  of  Its  stockholders,  not  a 
citizen  of  Ohio,  brought  suit  to  enjoin  the  col- 
lection thereof  in  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio.  A  permanent 
Injunction  having  been  decreed,  an  appeal  was 
taken  to  the  United  States  Supreme  Court. 
After  disposing  of  the  preliminary  questions 
concerning  the  jurisdiction  of  the  court  below 
to  entertain  the  cause  and  grant  the  relief 
60  L.  R.  A. 


sought  and  the  right  of  a  nonresident  stock- 
bolder  to  maintain  under  the  circumstances  dis- 
closed by  the  record  such  a  suit,  adversely  to 
the  contentions  of  the  state,  the  court  proceeded 
to  the  merits.  It  was  admitted  that  the  only 
difference  beween  the  Plqua  Branch  Bank  Case 
and  this  case,  granting  that  the  complainant 
was  rectus  in  curia,  was  that  the  former  in- 
volved a  tax  assessed  under  a  statute  of  1851 
enacted  when  the  Ohio  Constitution  of  1802  was 
In  force,  while  the  latter  was  concerned  with  a 
tax  levied  under  an  act  of  1852  passed  after 
stich  Constitution  had  been  amended  in  1851. 
The  two  acts  were  the  same  In  effect,  and  both 
were  challenged  as  Impairing  the  same  stat- 
utory contract,  via.,  S  60  of  the  act  of  1845. 
These  laws  were  Intended  to  tax,  not  the  prof- 
Its,  but  the  business,  capital,  circulation,  cred- 
its, and  dues  of  the  banks.  They  professed 
an  intention  to  equalize  the  tax  to  be  paid  by 
the  banks  with  that  required  to  be  paid  upon 
personal  property  in  general.  The  court  said 
they  did  not  accomplish  this  result,  as  they 
really  subjected  the  banks  to  a  much  higher 
rate  of  taxation  but  this  circumstance  was  not 
material  In  the  view  taken  of  the  obligatory 
force  of  the  contract  statute.  That  contract 
was  declared  to  be  so  plain  and  clear  that  no 
critical  examination  of  |  60  could  make  its 
words  more  exact  In  meaning.  The  words, 
"would  otherwise  be  subject,"  contained  there- 
in, relate  to  the  legislative  power  to  tax,  and 
the  section  was  a  relinquishment  of  that  power, 
binding  upon  the  legislature  which  enacted  lU 
and  upon  succeeding  legislatures  as  a  contract 
not  to  tax  the  banks  during  their  continuance 
more  than  6  per  cent  upon  their  semiannual 
profits.  "A  change  of  constitution,"  It  was  de- 
clared, "cannot  release  a  state  from  contracts 
made  under  a  constitution  which  permits  them 
to  be  made.  The  Inquiry  Is,  Is  the  contract 
permitted  by  the  existing  Constitution?  If  so, 
and  that  cannot  be  denied  in  this  case,  the  sov- 
ereignty which  ratified  It  in  1802  was  the  same 
sovereignty  which  made  the  Constitution  of 
1851,  neither  having  more  power  than  the  other 
to  impair  a  obntract  made  by  the  state  legis- 
lature with  Individuals.  The  moral  obligations 
never  die.  If  broken  by  states  and  nations, 
though  the  terms  of  reproach  are  not  the  same 
with  which  we  are  accustomed  to  designate 
the  faithlessness  of  Individuals,  the  violation 
of  justice  Is  not  the  less."  The  conclusion  was 
that !  This  case  Is  coincident  with  that  of  Pl- 
qua Branch  of  State  Bank  v.  Knoop,  16  How. 
369,  14  L.  ed.  977,  decided  by  this  court  in  the 
year  1853.     It  rules  this  in  every  particular; 
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pany  shall  be  issued  from  time  to  time,  and 
upon  such  terms  and  conditions  aa  may  be 
prescribed  by  the  board  of  directors  of  said 
company.  Art.  6.  All  and  singular,  the 
rights,  powers,  privileges,  immunities,  and 
franchises,  and  all  the  railroads,  r^  and 
personal  estate,  easements,  fixtures,  equip- 
ments, choses  in  action,  and  property  and 
assets  of  every  kind,  nature,  or  description, 
belonging  to  either  of  the  parties  hereto, 
sliall  be  vested  in,  and  become  the  property 
of,  the  said  consolidated  company,  without 
any  further  act,  deed,  conveyance,  or  assur- 
ance being  required  in  the  premises.  Art. 
6.  The  affairs  of  the  consolidated  company 
shall  be  managed  by  a  board  of  directors, 
which  shall  consist  of  such  a  number  of 
members,  not  less  than  hve,  as  the  company 
may  determine  from  time  to  time,  each  of 
whom  shall  be  a  stockholder,  and  one  of 
them  a  resident  of  the  state  of  Mississippi, 


one  of  Tennessee,  and  one  of  Louisiana. 
The  members  shall  be  divided  into  three 
equal  classes,  as  nearly  as  practicable.  Suc- 
cessors for  the  term  of  three  years  shall  be 
chosen  for  those  belonging  to  the  first  class 
at  the  first  annual  meeting  of  the  stockhold- 
ers held  after  this  consolidation  shall  have 
been  effected,  for  those  who  belong  to  the 
second  class  at  the  next  annual  meeting,  and 
for  those  belonging  to  the  third  class  at  the 
next  succeeding  annual  meeting  of  the  stock- 
holders. Each  director  successively  chosen 
shall  continue  in  office  until  his  successor  is 
elected.  Vacancies  in  the  board  caused  oth- 
erwise than  by  expiration  of  term  for  which 
the  retiring  director  was  chosen  may  be 
filled  by  a  vote  of  a  majority  of  the  directors 
remaining,  such  appointee  to  continue  in  of- 
fice until  the  next  regular  election  of  direct- 
ors by  the  stockholders.  The  first  board  of 
directors  shall  be  composed  of  the  following 


and  to  the  opinion  then  given  we  have  nothing 
TO  ad<],  nor  anything  to  take  away.  Dodge  v. 
Woolscjr,  18  How.  831,  15  L.  ed.  401,  Affirm- 
ing *i  McT^an,  142,  Fed.  Gas.  No.  18,032. 

The  same  dissents  were  filed,  the  views  of 
the  Qonconcurrlng  Judges  being  formulated  by 
Campbell.  J. 

At  the  same  term,  In  April,  185G,  the  court 
for  the  same  reasons  and  on  similar  facts  re- 
rersed  the  Ohio  supreme  court  In  two  other 
cases  upon  the'  authority  of  that  last  cited. 
Mechanics'  &  T.  Bank  v.  Debolt,  18  How.  380, 
15  L.  ed.  458 ;  Mechanics'  &  T.  Bank  v.  Thomas, 
18  How.  384,  15  L.  ed.  460. 

I'be  Ohio  supreme  court  began  to  acquiesce. 
At  the  December  term,  1856,  in  the  cases  of 
Matheny  v.  Golden,  5  Ohio  St.  361,  and  Kum- 
ler  V.  Traber,  5  Ohio  St.  442,  Bartley,  Ch.  J., 
dissenting.  It  held  that  the  charters  of  two  uni- 
▼enltles  incorporated  under  the  old  Constitu- 
tion created  valid  contracts  for  tax  exemptions, 
and  in  State  em  rel.  Morgan  v.  Moore,  6  Ohio 
St  444,  It  denied,  with  two  dissents,  the  motion 
of  the  attorney  general  at  the  instance  of  the 
state  auditor,  for  a  mandamus  to  the  Athens 
county  auditor  to  assess  and  tax  the  Athens 
Branch  Bank  under  the  act  of  1852.  It  based 
the  denial  upon  the  ground  -that  the  United 
States  Supreme  Court  had  held  that  the  act  of 
1845.  S  60,  constituted  an  Irrepealable  contract 
with  the  banks,  and  that  the  tax  act  of  1852 
was  void  for  impairing  It,  and  that  this  ruling 
must  prevail.  It  made  the  like  decision  In  an 
action  for  trespass  in  enforcing  such  a  tax,  in 
Boss  County  Bank  v.  Lewis,  5  Ohio  St.  447, 
and  it  granted,  again  against  the  protest  of  the 
chief  Justice  in  an  elaborate  opinion,  the  mo- 
tion to  enter  the  mandate  of  reversal  In  Plqua 
Branch  of  SUte  Bank  v.  Knoup,  6  Ohio  St 
342. 

But  the  Ohio  supreme  court  had  not  been 
converted.  A  year  later,  it  again  decided  that 
I  60  of  the  act  of  1845  did  not  constitute  an 
Irrepealable  contract  with  the  banks  organized 
under  that  law,  and  that  the  subsequent  act  to 
tax  banks  and  bank  and  other  stocks  the  same 
as  other  property  was  then  taxable  In  the  state 
was  a  valid  act  and  not  In  conflict  with  the 
contract  clause  of  the  Federal  Constitution. 
An  additional  ground  for  this  decision  was 
found  In  the  Ohio  law  of  March  7,  1842,  a  gen- 
eral statute,  unrepealed  when  the  act  of  1846 
was  passed,  which  provided  that  all  subsequent 
acts  of  Incorporation  should  be  subject  to 
amendment  or  repeal  In  the  discretion  of  the 
legislature.  I  am  aware,  said  one  of  the  Judges 
who  concurred  in  this  decision,  that  the  Su- 
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preme  Court  of  the  United  States  has  decided 
the  question*  here  pending  adversely  to  the 
views  I  have  expressed.  In  those  cases  I  have 
bowed  in  submission  to  the  mandates  of  that 
court,  and  have  concurred  in  ordering  them  to 
be  entered  on  our  Journals.  But  these  deci- 
sions are  understood  to  have  been  made  by  a 
bare  majority  of  that  court  and,  as  Its  reason- 
ing has  failed  to  satisfy  my  Judgment,  I  am  de- 
sirous that  It  should  have  an  opportunity  to 
reconsider  them.  Sandusky  City  Bank  v.  Wil- 
bor,  7  Ohio  St.  481. 

The  supreme  court  of  Pennsylvania  was  at 
this  time  in  full  accord  with  its  neighbor  In 
Ohio.  In  1858  it  decided  that  one  legislature 
has  no  power  to  barter  away  the  sovereign  right 
of  taxation  so  as  to  bind  a  future  legislature. 

In  that  case,  Lewis,  Ch.  J.,  argued  thus :  In 
general,  the  state  courts  have  avoided  express- 
ing an  opinion  on  this  momentous  question 
where  the  necessities  of  the  case  did  not  re- 
quire it  The  cases  which  have  arisen  have 
generally  been  disposed  of  by  holding  that  ex- 
emptions are  binding  until  repealed  by  subse- 
quent legislation :  that  no  charter  or  grant  car- 
ries with  it  such  exemption  unless  clearly  ex- 
pressed; that  the  taxing  power  is  of  vital  Im- 
portance, and  is  essential  to  the  existence  of  the 
government ;  that  it  resides  in  a  government  as 
a  part  of  Itself;  and  that  the  release  of  power 
is  never  to  be  assumed.  But  the  question  has 
been  distinctly  decided  against  the  existence  of 
any  such  power,  five  different  times,  by  the 
unanimous  Judgment  of  all  the  Judges  of  the 
supreme  court  of  Ohio.  It  Is  true  that  the  Su- 
preme Court  of  the  United  States  has  taken  s 
different  view  of  that  question,  and  has  in  sev- 
eral cases  reversed  the  decisions  of  the  supreme 
court  of  Ohio.  We  have  no  hesitation  in  adopt- 
ing the  decisions  of  the  state  courts  on  all 
questions  respecting  the  meaning  of  their  own 
state  Constitutions,  and  the  extent  of  the  pow- 
ers which  the  people  of  the  states  have  therein 
granted  to  the  different  departments  of  their 
own  state  governments.  It  may  be  added  that 
the  United  States  Supreme  Court  was  divided 
in  opinion  on  this  question,  three  eminent 
Judges  of  that  court  dissenting,  while  the  state 
court  was  unanimous.  And  It  is  but  Just  to 
say  that  the  opinion  of  the  state  court  is  sus- 
tained by  a  course  of  argument  which  has  never 
been  satisfactorily  answered  in  the  United 
States  Court  or  elsewhere.  Mott  v.  Pennsyl- 
vania R.  Co.  30  Pa.  9,  72  Am.  Dec.  664. 

Once  a^^alu,  in  1859,  the  supreme  court  of 
Ohio  sustained  a  tax  Imposed  under  the  law  of 
1852  upon  one  of  the  banks  organized  under  the 
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members,  divided  into  three  classes,  as  fol- 
lows: First  class:  Stuyvesant  Fish,  Adolph 
Schreiber,  W.  C.  Craig,  Chas.  A.  Peabody, 
Jr.  Second  class:  John  W.  Auchinloss, 
Walther  Luttgen,  Edward  H.  Harriman,  J. 
T.  Harahan.  Third  class:  S.  V.  R.  Cruger, 
R.  P.  Neeley,  R.  C.  Shepherd,  John  C.  Wel- 
ling. Art.  7.  The  board  of  directors  of  said 
consolidated  company  shall  choose  one  of 
their  number  president,  whose  term  of  office 
shall  be  one  year,  or  until  his  successor  shall 
be  chosen  or  qualified.  They  may  also  ap- 
point such  other  officers  and  agents  as  they 
may  deem  necessary  from  time  to  time,  and 
presenile  their  duties  and  compensation,  and 
may  provide,  by  the  by-laws  to  be  adopted, 
such  rules  and  regulations  relating  to  the 
aitairs  and  business  of  said  company  as  may 
be  necessary  or  proper.  The  said  board 
shall  also  have  power  to  appoint  an  execu- 


tive committee,  of  whom  the  president  shall 
be  one  ex  officio,  who  shall  possess  and  exer- 
cise all  the  powers  and  duties  of  the  board 
of  directors,  when  the  board  is  not  in  ses- 
sion. Until  otherwise  ordered,  the  corpo- 
rate seal  of  the  said  consolidated  company 
shall  be  that  of  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company.  Art.  8.  Tlie  said 
consolidated  company  shall  be,  and  the  same 
is  hereby,  authorized  and  empowered,  in 
such  a  manner  and  upon  such  conditions  as 
are  permitted  by  law,  to  issue  its  bonds,  and 
secure  the  same,  as  well  as  all  bonds  hereto- 
fore issued  by  either  of  the  constituent  com- 
panies, or  that  have  been  heretofore  or  may 
be  hereafter  issued  by  any  other  railroad 
company,  by  mortgage  or  deed  of  trust  upon 
all  or  any  of  its  railroads,  rights,  franchis- 
es, and  property,  real  and  personal,  wher- 
ever the  same  may  be  situated,  and  whether 


banking  act  of  1845.  It  reiterated  that  {  60 
of  the  bank  act  did  not  create  a  contract  with- 
in the  meaning  of  the  Federal  Cofistltutlon  pro- 
hibiting the  passage  of  laws  impairing  contract 
obligations,  and  In  plain  terms  refused  to  fol- 
low the  decisions  of  the  United  States  Supreme 
Court  In  point,  and  reaffirmed  and  followed  Its 
own  decision,  contra,  in  Sandusky  City  Bank 
v.  Wilbor,  7  Ohio  St.  481,  with  two  of  Its  five 
Judges  dissenting.  Skelly  v.  Jefferson  Branch 
of  State  Bank,  9  Ohio  St.  608. 

When  this  cause  was  reached  in  the  United 
States  Supreme  Court,  In  March,  1862,  the 
learned  attorney  general  of  Ohio  admitted  In 
his  argument  that  the  Piqua  Branch  Bank  Case 
had  decided  the  precise  point  upon  which  the 
case  at  bar  turned,  to  wit,  that  f  60  of  the 
bank  act  of  1845  constituted  an  Irrepealable 
contract  and,  as  such,  was  protectedby  the  Fed- 
eral Constitution,  although  by  a  bare  majority 
of  the  court.  But  he  urged  the  court  to  over- 
rule that  decision  for  three  reasons,  because : 
1.  The  question  was  one  of  the  construction  of 
the  Constitution  and  laws  of  Ohio,  and  the  con- 
struction adopted  by  the  supreme  court  of  that 
state  was  concluslTe.  2.  The  Ohio  legislature 
lacked  the  power,  under  the  state  Constitution 
of  1802,  to  exempt  property  from  taxation  Ir- 
revocably. 8.  When  the  act  of  1845  was  passed 
a  general  statute  of  Ohio  was  in  force  making 
all  corporate  charters  subject  to  alteration, 
suspension,  and  repeal,  and  the  act  of  1845  was 
subject  to  Its  terms.  And  he  closed  by  inviting 
the  court  to  consider  with  care  the  reasoning 
of  Sutliff  and  BrlnkerhofT,  J  J.,  in  Sandusky 
City  Bank  v.  Wilbor,  7  Ohio  St.  482,  and  that  of 
Gholson,  J.,  In  the  case  at  bar.  Mr.  Justice 
Wayne  answered  for  the  court,  first,  that  the 
rule  respecting  the  binding  quality  of  the  con- 
struction of  a  state  court  of  its  own  Constitu- 
tion and  laws  was  always  subject  to  the  excep- 
tion of  this  identical  case;  second,  that  the 
court  had  over  and  over  again  decided  in  favor 
of  the  legislative  power  to  contract  for  an  ex- 
emption from  taxation,  and  had  three  different 
times  decided  that  the  act  here  Involved  did  con- 
stitute an  inviolable  contract  between  the  state 
of  Ohio  and  the  banks,  and  that,  while  the  rea- 
soning of  the  Ohio  supreme  court  had  received 
respectful  consideration,  it  was  in  the  later  de- 
cisions merely  reproduced  as  the  foundation  of 
its  judgments  without  other  Illustration  than 
It  had  when  first  It  was  reviewed.  The  third 
point  made  by  the  attorney  general  was  left  un- 
noticed. The  court  evidently  considered  that 
the  legislature  of  1845  had  chosen  to  make  an 
Irrepealable  contract  in  spite  of  the  statute  of 
00  L.  R.  A. 


three  years  before.     Jefferson  Branch  Bank  v. 
Skelly,  1  Black,  436,  17  L.  ed.  173. 

The  case  decided  with  It  and  reported  next 
after  It,  Involving  the  same  questions,  was  dis- 
posed of  as  follows :  We  affirm,  again,  the  un- 
constitutionality of  the  law  of  Ohio  under 
which  the  tax  was  assessed  and  levied,  and 
direct  the  reversal  of  the  Judgment  of  the  su- 
preme court  of  the  state  of  Ohio  now  before  us 
by  a  writ  of  error.  Franklin  Branch  Bank  v. 
Ohio,  1  Black,  474,  17  L.  ed.  180. 

b.  When  contracts  do  not  arise. 

It  was  settled  by  the  decision  In  Providence 
Bank  v.  Billings,  4  Pet.  514,  7  L.  ed.  939,  that 
the  mere  grant  of  a  corporate  charter  lays  no 
obligation  upon  the  state  to  refrain  from  taxing 
the  franchise,  the  capital,  the  stock,  or  the  prop- 
erty of  the  grantee.  The  charter  is  a  contract, 
but  Is  not  a  contract  which  exempts  its  holder 
from  taxation  to  any  extent  whatever,  unless 
It  contains  In  clear  and  unmistakable  language 
an  express  surrender  of  the  taxing  power.  If 
such  a  surrender  Is  not  found  In  words  in  the 
charter,  it  has  not  been  made,  cannot  be  Im- 
plied, and  an  exemption  does  not  exist.  It  is 
altogether  unnecessary  that  the  right  to  tax 
should  be  expHcftly  reserved. 

A  state,  having  grratuitously  granted  a  bank 
charter  with  no  express  reservation  in  it  of 
power  to  tax  the  franchise,  may,  none  the  less, 
aften^ards  impose  a  percentage  tax  upon  Its 
paid-in  capital,  payable  when  It  declares  divi- 
dends, without  thereby  coming  in  conflict  with 
the  contract  clause  in  the  Constitution  of  the 
Union.  Portland  Bank  v.  Apthorp,  12  Mass. 
252. 

Unless  the  right  to  tax  a  railroad  corpora- 
tion has  been  expressly  relinquished,  the  state 
^hlch  chartered  it  may  at  any  time  lawfully 
impose  taxes  of  any  kind  upon  it.  The  argu- 
ment that,  as  the  power  to  tax  Is  a  power  to 
tax  so  onerously  as  to  destroy  by  laying  bur- 
dens too  grievous  to  be  borne,  and  hence  such 
power  Is  inconsistent  with  the  grant  of  a  cor- 
porate charter,  that,  being  a  contract  which 
may  not  be  impaired,  therefore,  by  necessary  im- 
plication the  taxing  power  Is  surrendered,  is 
without  force  or  merit.  People  v.  Detroit  ft 
P.  R.  Co.  1  Mich.  458. 

An  exemption  from  a  state  license  tax  im- 
posed upon  a  corporation  cannot  be  Implied  be- 
cause to  tax  a  company  for  the  prlrllege  granted 
by  Its  charter  Is  to  destroy  that  privilege. 
The  corporation  took  Its  charter  subject  to  the 
same  right  of  taxation  In  the  state  that  applies 
to  all  other  privileges  and  all  other  property. 
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the  same  may  be  owned  by  said  company  at 
the  time  this  consolidation  is  effected,  or 
may  be  hereafter  acquired,  and  may  also  ex- 
ercise any  and  every  other  corporate  right 
or  power  now  vested  in,  or  which  might  have 
been  heretofore  lawfully  exercised  by,  either 
of  said  constituent  companies." 

It  will  be  seen  that  said  article  5  itself 
conveys  all  the  property,  rights,  and  fran- 
chises, etc.,  belonging  to  either  constituent, 
to  the  consolidated  company,  without  any 
further  act,  "deed,  conveyance,  or  assurance 
being  required  in  the  premises,"  and  in  this 
regard  is  substantially  identical  with  the 
provisions  in  8t.  Louis,  L  M.  d  8.  B.  Co.  v. 
Berry,  113  U.  S.  475,  28  L.  ed.  1058,  5  Sup. 
Ct.  Rep.  629,  and  Keokuk  d  W.  R.  Co.  v. 
Missouri,  152  U.  S.  308,  38  L.  ed.  454,  14 
Sup.  Ct.  Rep.  592,  both  of  which  cases  hold 
that  a  new  corporation  was  created.     It  will 


be  noticed,  also,  that  article  6  creates  a  new 
organization,  and  actually  names  a  new  set 
of  directors  for  the  consolidated  company, 
who  are,  under  article  7,  to  elect  officers  for 
the  consolidated  company.  It  will  be  no- 
ticed that  article  8  authorizes  the  new  con- 
solidated company  to  "issue  its  bonds,  and 
secure  the  same,  as  well  as  all  bonds  hereto- 
fore issued  by  either  of  the  constituent  com- 
panies," and  further  provides  "that  the  con- 
solidated company  shall  exercise  any  and 
every  other  corporate  right  or  power  now 
vested  in,  or  which  might  have  been  hereto- 
fore lawfully  exercised  by,  either  of  said 
constituent  companies,"  clearly  drawing  the 
distinction  between  the  two  previous  constit- 
uent companies  and  the  new  consolidated 
company;  and  it  will  further  be  specially 
noticed  (and  to  this  we  direct  the  closest  at- 
tention) that  article  4  provides  "that  every 


Memphis  Gaslight  Co.  v.  Shelby  County  Taxing 
Dlst.  109  U.  S.  308,  27  L.  ed.  976,  3  Sup.  Ct. 
Rep.  205. 

The  mere  grant  to  a  street  railway  company 
of  a  franchise  to  lay  its  tracks  and  operate  its 
road  in  city  streets  without  consideration  or 
agreement  of  exemption  does  not  relieve  the 
grantee  from  a  license  tax  upon  the  business  of 
operating  a  street  railway.  The  exaction  of 
such  a  tax  impairs  no  contract.  New  Orleans 
V.  New  Orleans  City  ft  l*.  R.  Co.  40  La.  Ann. 
587,  4  So.  512. 

If  It  were  permissible  to  abridge  the  legis- 
lative power  of  taxation  by  implication  without 
a  positive  enactment  clearly  expressive  of  an 
intention  to  exempt  a  corporation  from  ordinary 
taxation,  such  an  inference  cannot  be  drawn 
from  a  reservation  in  the  charter  of  a  right  to 
require  subsequently  what  might  have  been  re- 
quired at  the  outset,  namely*  the  payment  of  a 
bonus  for  the  corporate  franchise.  State, 
Trenton  Water  Power  Co.,  Prosecutors,  v.  Park- 
er, 82  N.  J.  L.  426. 

No  property  is  beyond  the  reach  of  the  tax- 
ing power  of  the  state  unless  put  beyond  it  de- 
signedly by  an  unequivocal  sovereign  act. 
Hence,  a  certificate  of  sale  of  state  lands  con- 
taining no  stipulation  or  promise  that  the  land 
or  tbe  vendee's  interest  in  It  shall  not  be  taxed, 
issued  pursuant  to  a  statute  equally  silent  up- 
on the  subject,  does  not  warrant  the  exemption 
of  such  lands  from  taxation  pending  the  final 
delivery  of  the  patent  upon  the  theory  that  the 
purchaser  is  entitled  to  a  conveyance  upon  the 
sole  condition  that  he  pays  the  purchase  mon- 
ey, and  that  any  addition  by  way  of  tax  Im- 
pairs the  obligation  of  the  contract  of  sale. 
Robertson  v.  State  Land  Oflice,  44  Mich.  274, 
«  N.  W.  659. 

A  lease  by  the  county  authorities  of  public 
prop«^rty,  silent  upon  the  subject  of  taxation, 
does  not  exempt  the  lessee  from  county  taxa- 
tion upon  his  interest  In  snch  property,  al- 
tbough  such  lease  contains  general  covenants 
for  quiet  enjoyment,  peaceable  posaession,  and 
against  all  claims  and  encumbrances.  Luttrell 
V.  Kn«x  County,  89  Tenn.  268,  14  S.  W. 
802. 

Of  course,  the  state  must  be  constitutionally 
competent  to  make  a  contract  for  exemption 
from  taxation. 

When  a  state  legislature  lacks  constitutional 
power  to  extend  an  exemption  from  taxation 
(o  a  railroad  company  beyond  the  period  grant- 
ed in  its  charter,  which  antedated  .the  inhib- 
itory Constitution,  a  statute  professing  thus 
to  contract  with  the  company  does  not  confer 
the  immunity  it  was  its  purpose  to  grant, 
«)  I-,  R.  A. 


since  such  statute  is  void.  Memptils  &  C.  R. 
Co.  V.  Gaines,  97  U.  S.  697,  24  L.  ed.  1091. 

Then,  too,  as  In  all  cases,  there  must  be  a 
consideration  moving  to  the  state,  or  from  the 
corporation,  to  sapport  a  contract  for  exemp- 
'tlon  from  taxation. 

A  statute  exempting  from  taxation  all  the 
real  property,  including  ground  rents,  belong- 
ing and  payable  at  the  time  of  its  enactment 
to  a  certain  hospital  in  a  named  city,  so  long 
as  these  continue  to  belong  to  such  hospital, 
but  which  imposes  no  duty  upon  the  institu- 
tion in  consideration  of  the  grant,  which  re- 
quires the  hospital  to  do  nothing,  but  leaves  it 
to  pursue  its  own  course  as  freely  as  before, 
contains  nothing  that  savors  of  contract,  and 
the  legislature  has  the  undoubted  right  to  re- 
peal the  act  whenever  the  public  exigencies  so 
require.  Christ  Church  Hospital  v.  Philadel- 
phia County,  24  Pa.  229,  Affirmed  In  24  How. 
300,  16  L.  ed.  602. 

A  grant  of  tax  immunity,  unless  It  rests  In 
a  consideration  and  Is  made  under  circum- 
stances amounting  to  a  contract,  is  a  mere  leg- 
islative gratuity,  revocable  at  pleasure.  Bal- 
timore City  Appeal  Tax  Court  v.  Regents  of 
University,  50  Md.  457. 

It  Is  competent  for  the  legislature  to  con- 
tract for  the  relinquishment  of  taxation;  but 
where  there  Is  no  consideration  for  such  a  con- 
tract the  grant  of  exemption  Is  a  mere  gratu- 
ity which  the  legislature  may  revoke  at  will. 
Baltimore  City  Appeal  Tax  Court  v.  Grand 
Lodge  of  Ancient  F.  &  A.  M.,  50  Md.  421. 

A  provision  In  a  corporate  charter  exempt- 
ing the  corporate  property  from  all  taxation, 
standing  naked  and  alone,  without  any  consid- 
eration to  support  It,  either  by  benefits  accru- 
ing to  the  public  or  obligations  cast  upon  the 
corporation,  is  a  mere  legislative  gratuity,  rev- 
ocable at  any  time,  and  not  an  Irrepealable  con- 
tract. Washington  University  v.  Rouse,  42 
Mo.  308. 

The  proposition  cannot  be  gainsaid,  although 
the  exemption  In  the  charter  of  this  university 
was  declared  by  the  United  States  Supreme 
Court  to  constitute  an  Irrepealable  contract. 
Vide  the  case  between  the  same  parties,  in 
8  Wall.  439,  19  L.  ed.  498. 

A  statute  enacting  that  all  companies  or  cor- 
porations formed  to  bore  for  and  make  salt  In 
the  state,  and  all  individuals  engaged  in  salt 
manufacture,  shall  be  entitled  to  the  benefits 
thereof,  which  are,  first,  the  exemption  from 
taxation,  for  any  purpose,  of  all  real  and  per- 
sonal estate  used  for  making  salt,  and  second, 
the  payment  of  a  state  bounty  for  each  bushel 
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holder  of  the  stock  of  either  of  the  said  com- 
panies now  outstanding  shall  be  entitled  to 
cajBt  one  vote  for  each  share  of  stock  held  b^ 
him,  in  stockholders'  meetings  of  the  consoli- 
dated company,  and  shall  have  all  the  rights 
of  a  stockholder  of  the  consolidated  com- 
pany, as  fully  as  if  new  shares  of  the  consol- 
idated company  had  been  issued  and  ex- 
changed therefor."  Now,  it  is  clearly  ad- 
mitt^  by  both  sides  that  the  Louisville, 
New  Orleans,  &  Texas  Railroad  Company 
was  dissolved,  and  became  extinct.  The 
Louisville,  New  Orleans,  &  Texas  Railroad 
Company  had  50,000  shares  of  stock.  The 
Yazoo  &  Mississippi  Valley  had  6,000  shares 
of  stock.  And,  if  anything  is  certain,  it  is 
undoubted  that  it  is  a  metaphysical  and  legal 
impossibility  that  a  corporation  with  6,000 
shares  of  stock  could  absorb  one  with  60,000 
shares,  and  allow  I  vote  to  each  share.     It 


is  well  said  by  counsel  for  the  revenue 
agent:  "The  voting  power  of  the  latter  is 
more  than  eight  times  that  of  the  former, 
and  it  could  absorb  the  former,  and  seven 
more  like  it;  and  no  legislative  declaration 
or  judicial  dictum  could  alter  this  fact,  for 
it  is  founded  in  the  nature  of  things.  The 
deed  of  consolidation  provides  for  the  con- 
tingency, and  says,  whatever  the  effect,  that 
consolidation  shall  stand  and  be  effective. 
What  is,  then,  effected?  If  the  Louisville, 
New  Orleans,  &  Texas  Railroad  Company  is 
extinguished,  and  the  voting  power  of  e&ch 
share  of  stock  is  equal,  and  extends  equally 
over  all  the  property,  rights,  operations,  and 
franchises  of  the  consolidated  company,  you 
may  put  in  what  name,  or  call  it  what  you 
may,  but  the  actual  result  is  a  complete  and 
perfect  consolidation,  with  the  combined  vot- 


of  salt  so  manufactured,  does  not  create  an  Ir- 
repealable  statutory  contract  with  those  accept- 
in?  the  act  and  Investing  capital  in  the  enter- 
prise upon  the  faith  of  it,  but  only  a  gratuitous 
offer  of  subsidy  which  the  state  may  at  any 
time  subsequently  recall.  East  Saginaw  Mfg. 
Co.  y.  East  Saginaw,  19  Mich.  259,  2  Am.  Rep. 
82,  Affirmed  In  18  Wall.  378,  20  L.  ed.  611. 

A  naked  provision  In  a  state  statute  exempt- 
ing lands  of  a  railroad  corporation  from  local 
taxation  for  a  limited  period,  when  no  consid- 
eration moves  from  the  company — when  It  is 
required  to  do  and  does  nothing  In  return — Is 
a  mere  gratuity,  which  the  state  may  revoke, 
continue,  or  change  at  pleasure.  The  fact  that 
one  of  the  parties  was  a  state,  and  the  other 
a  corporation,  does  not  invest  the  arrangement 
with  any  higher  character  than,  or  differenti- 
ate it  from,  a  similar  transaction  between  Indi- 
viduals. Tucker  v.  Ferguson,  22  Wall.  527,  22 
L.  ed.  805. 

When  a  grant  Is  a  mere  gratuity  from  the 
state,  without  any  element  of  contract  In  it, 
there  can  be  no  Impairment  of  It  by  subse- 
quent taxing  laws.  West  Wisconsin  R.  Co.  v. 
Trempealeau  County,  93  U.  S.  595,  598,  23  L. 
ed.  814,  815. 

The  court  reaffirmed  the  last  above-cited 
case,  saying  the  points  and  aiiguments  were 
strikingly  similar  and  the  facts  substantially 
Identical  in  both  cases.  We  hold  here.  It  said, 
as  we  held  there,  that  the  exemptions  In  ques- 
tion were  gratuities  offered  by  the  state  with- 
out any  element  of  a  contract.  There  was  no 
assurance  or  intimation  that  they  were  in- 
tended to  be  irrevocable,  or  that  the  laws  in 
question  should  not  be  at  all  times  subject  to 
modification  or  repeal  in  like  manner  as  other 
legislation.  The  sUte  asked  for  no  promise 
from  the  company,  and  the  company  gave  none. 
Each  party  was  at  liberty  to  take  Its  own 
course.  Neither  party  was,  nor  was  Intended 
to  be,  In  any  wise  bound  to  the  other.  The 
state  chose  to  continue  the  gratuity  for  a  time, 
and  then  withdrew  It.  The  state  did  what  It 
had  an  unqualified  right  to  do.    /Md. 

The  exaction  by  the  state  of  a  bonus  for  the 
franchise  it  grants  does  not  per  se  prevent  sub- 
sequent taxation  of  the  corporation. 

The  Maryland  court  of  appeals  argues  in  one 
case,  that  the  legislature,  by  exacting  a  bonus 
when  it  grants  a  franchise  to  a  corporation, 
does  not  surrender  Its  right  to  tax  the  corpor- 
ate franchise  In  common  with  all  other 
property  In  the  state.  It  waved  aside  the  ar- 
gument that  the  power  to  tax  at  all  was  the 
power  to  tax  so  heavily  as  to  make  the  fran- 
60  L.  R.  A. 


chlse  that  had  been  paid  for  worthless,  by  say- 
ing that  the  constitutional  bill  of  rights  for- 
bade the  imposition  of  taxes  which  did  not 
equally  burden  every  species  of  property  In 
the  state  ad  valorem.  A  bonus  exacted,  or 
sum  collected,  by  the  state  for  granting  a  cor- 
porate franchise,  is,  it  declared,  a  purchase 
price  demanded  for  a  right  or  privilege  con- 
veyed, and  which  the  grantee  Is  at  liberty.  If 
he  deems  the  price  too  high,  to  refuse  to  pay 
and  go  without  the  franchise.  It  is  in  no  sense 
a  tax,  which  is  an  Imposition  by  the  sovereign 
that  the  subject  cannot  evade,  and  which,  un- 
der a  constitution  so  providing,  must  ever  be 
proportional  to  the  value  of  the  taxpayer's 
property, — his  Just  share  of  the  public  burden 
borne  In  common  with  other  property  owners. 
An  arbitrary  exaction  as  the  price  of  a  fran- 
chise bears  no  such  proportion.  Baltimore  v. 
Baltimore  &  O.  R.  Co.  6  Gill,  288,  48  Am.  Dec. 
631. 

But  this  opinion  is  too  broad.  The  views  ex- 
pressed are  out  of  harmony  with  the  case  of 
Gordon  v.  Appeal  Tax  Court,  8  How.  133,  11 
L.  ed.  529,  holding  that  the  corporate  franchise 
Is  not  taxable  under  such  circumstances. 

A  bonus  paid  the  state  by  a  foreign  corpora- 
tion for  authority  to  do  business  and  hold  real 
estate  within  such  state  does  not  prevent  the 
legislature  from  subsequently  imposing  taxes 
upon  Its  net  earnings,  or  Its  capital  stock 
measured  by  dividends,  or  upon  stock  and  earn- 
ings. Com.  V.  Central  Petroleum  Co.  1  Pear- 
son (Pa.)  386. 

A  grant  to  a  foreign  railroad  corporation 
of  a  right  of  way  through  the  state,  the  stat- 
ute providing  that  as  soon  as  the  road  Is  com- 
pleted and  operated  to  a  named  terminus  the 
company  shall  pay  Into  the  state  treasury  an- 
nually $10,000  (any  neglect  or  refusal  to  pay 
working  a  forfeiture  of  the  right  and  privilege 
granted),  and.  In  addition,  that  the  stock  of 
such  company  to  an  amount  equal  to  the  cost 
of  constructing  that  part  of  Its  road  that  is 
within  the  state  shall  be  subject  to  taxation 
by  the  state,  In  the  same  manner  as  other  sim- 
ilar property  is  or  may  be  subject ;  and  contain- 
ing no  words  expressive,  either  of  a  reserva- 
tion of  power  to  lay  other  and  further  taxes,  or 
of  a  release  therefrom,  does  not  amount  to  a 
contract  of  exemption  from  subsequent  In- 
creased taxation.  A  later  general  statute  Im- 
posing  upon  all  railroads  traversing  such  state 
a  tax  upon  freight  carried  does  not  impair  any 
contract  with  such  company.  Erie  R.  Co.  v. 
Com.  66  Pa.  84,  5  Am.  Rep.  351 ;  Erie  R.  Co. 
V.  Pennsylvania,  21  Wall.  492,  22  L.  ed.  695. 
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ing  power  of  both.  One  cannot  absorb  8^, 
but  1  and  8i  can  make  9i, — a  new  number." 
We  have  thus  far  been  discuseing  two 
things,— the  purpose  of  the  legislature  in 
authorizing  the  consolidation,  and  what  was 
actually  done  in  pursuance  of  that  author- 
ity; and  it  is  perfectly  clear  that  what  the 
legislature  authorized,  and  what  was  actu- 
ally created  in  fact  in  pursuance  of  that  au- 
thorization, was  consolidation  of  such  char- 
acter as  resulted  in  the  creation  of  a  new 
company  under  the  name  of  the  Yazoo  & 
Kississippi  Valley  Railroad  Company;  that 
the  Ya20o  &  Mississippi  Vall^  Railroad 
Company  with  which  we  now  deal  is  not  the 
old  Yazoo  ft  Mississippi  Valley  Railroad 
Company*  one  of  the  constituent  members, 
but  is  the  new  Yazoo  &  Mississippi  Valley 
Railroad  Company, — a  new  consolidated, 
company,   taking    its    grant    of    corporate 


rights  from  date  of  said  consolidation,  Octo- 
ber 24,  1892,  some  two  years  after  the  Con- 
stitution of  1890  went  into  effect.  This 
leaves  for  solution  on  this  branch  of  the  case 
a  single  inquiry:  Did  §  180  of  the  Consti- 
tution of  1890  cut  off  the  exemption  claimed 
by  the  liOuisville,  New  Orleans,  &.  Texas 
Railroad  Company  ?— conceding  now,  for  the 
purpose  of  argument,  that  it  ever  had  any 
such  exemption.  That  section  is  in  the 
words  following:  Sec.  180.  "All  existing 
charters  or  grants  of  corporate  franchise  un- 
der which  organizations  have  not  in  good 
faith  taken  place  at  the  adoption  of  this 
Constitution  shall  be  subject  to  the  provi- 
sions of  this  article;  and  all  such  chaiters 
under  which  organizations  shall  not  take 
place  in  good  faith  and  business  be  com- 
menced within  one  year  from  tiie  adoption 
of  this  Constitution,  shall  thereafter  have  no 


OrdlnarUr  a  contract  does  not  arise  out  of 
&  general  statute  relating  to  whole  classes  of 
corporations,  and  not  an  organization  act. 
This  topic,  as  remarked  at  the  outset.  Is  one 
apart  from  the  present  theme,  but  a  few  cases 
peculiarly  In  point  have  been  noted. 

A  general  act  prescribing  a  particular  rate  of 
taxation  In  respect  of  corporations  of  a  certain 
class,  and  which  contains  none  of  the  elements 
of  a  contract,  Is  not  made  a  part  of  the  charter 
of  a  subsequently  organized  company  in  such 
doss  by  the  idle  ceremony  of  its  directors' 
adopting  a  formal  resolution  accepting  Its  pro- 
▼Isions.  A  later  statute,  therefore,  which  im- 
poses a  higher  tax,  impairs  no  contract.  Holly 
Sprhigs  Sav.  &  Ins.  Co.  v.  Marshall  County,  52 
Mlw.  281,  24  Am.  Rep.  668. 

A  general  law  whereby  all  Insurance  com- 
panies authorized  to  do  business  under  its 
terms  are  exempt  from  certain  taxation  by  mu- 
nicipalities, and  which  forbids  all  companies 
from  negotiating  any  contract  of  insurance 
until  Its  provisions  are  compiled  with,  and  gives 
none  an  option  to  reject  Its  application,  cre- 
ates no  contract  between  a  corporation  comply- 
ing with  iu  terms  and  the  state  which  enacted 
it.  Hence,  the  state  may  subsequently  make 
such  company  subject  to  municipal  taxation 
without  Infringing  the  contract  clause  of  the 
Cnited  8Utes  Constitution.  Easton  City  v. 
Northampton  County  F.  Ins.  Co.  4  Pa.  Co.  Ct. 
403. 

The  compliance  by  a  foreign  Insurance  com- 
pany with  a  state  law  establishing  an  insurance 
department,  in  order  that  It  may  obtain  a  li- 
cense to  do  business  in  the  state,  when  the 
statute  provides  that  it  shall  be  unlawful  for 
city,  county,  or  municipality  to  impose  or  col- 
lect any  license  fee  or  tax  upon  Insurance  com- 
panies or  their  agents  authorised  to  transact 
busineis  under  such  act,  creates  no  contract 
with  such  company,  so  as  to  render  void  for 
impairing  Its  obligation  a  subsequent  statute 
empowering  a  city  wherein  It  establishes  an 
agency  to  levy  and  collect,  for  general  revenue 
purposes,  an  annual  license  tax  on  Insurance 
companies  and  agencies,  and  to  regulate  the 
(collection  thereof,  and  a  municipal  ordinance 
[»a5sed  In  pursuance  thereof,  ^tna  F.  Ins.  Co. 
V.  Reading,  110  Pa.  417,  1.3  Atl.  451. 

Several  cases  are  illustrative  of  statutes 
ruming  short  of  constituting  contracts  for  ex- 
emption from  taxation. 

A  section  of  a  corporate  charter  providing 
that  as  soon  as  the  corporate  works  have  ad- 
vanced to  a  certain  state  toward  completion 
a  sworn  statement  of   the  cost  and  expenses 
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of  establishing  them  shall  be  furnished,  and 
then  it  shall  be  lawful,  at  any  time  afterward, 
to  levy  a  tax  on  the  company,  not  exceeding  a 
stated  percentage  on  its  subscribed  and  paid- 
in  capital  stock,  does  not  amount  to  a  contract 
restricting  the  state  to  the  spectfled  rate  and 
subject  of  taxation,  or  entitle  the  corporation  to 
an  exemption  from,  or  an  abatement  of,  a  tax 
imposed  under  a  subsequently  enacted  statute 
for  the  assessment  and  taxation  of  all  private 
ccrporations  (with  certain  exceptions  not  in- 
clusive), at  the  full  amount  of  their  capital 
stock  and  accumulated  surplus,  although  such 
tax  act  also  excepts  those  corporations  which, 
by  virtue  of  any  contract  in  their  charters  or 
of  other  contracts  with  the  state,  are  expressly 
exempted  from  taxation.  State,  Trenton  Water 
Power  Co.,  Prosecutors,  v.  I*arker,  82  N.  J.  L. 
426. 

A  section  in  a  railroad  charter  maicing  It 
the  duty  of  the  corporation  at  a  designated 
time  annually  to  pay  the  state  a  percentage 
tax  on  the  cost  of  the  road,  with  a  proviso  that 
no  other  tax  or  impost  shall  be  levied  or  as- 
sessed upon  said  company,  does  not  amount  to 
n  contract  for  commuted  taxation.  The  pro- 
viso is  merely  a  declaration  that  the  legisla- 
ture intended  that  the  company  should  not, 
while  subject  to  the  percentage  tax,  be  charge- 
able with  any  tax  upon  its  real  and  personal 
estate  under  the  general  tax  law,  which,  but 
for  such  proviso,  with  plausibility  might  be  as- 
serted. Little  V.  Bowers,  46  N.  J.  L.  300,  Af- 
firmed on  opinion  below  In  48  N.  J.  L.  370,  5 
Atl.  178. 

To  the  same  effect  is  State,  Newark  &  S.  O. 
Horse  Car  R.  Co.,  Prosecutor,  v.  Clark,  53  N. 
J.  L.  332,  21  Atl.  302. 

A  clause  In  the  charter  of  a  domestic  corpo- 
ration requiring  it  to  pay  into  the  state  treas- 
ury a  bonus  of  a  stated  per  cent  on  Its  capital 
stock  or  any  increase  thereof  in  three  annual 
instalments  in  lieu  of  any  tax  on  dividends,  and 
the  payment  thereof  pursuant  thereto,  does  not 
exonerate  the  company  from  liability  under 
another  statute  laying  a  percentage  tax  upon 
net  earnings  of  all  companies  and  corpora- 
tions not  paying  a  dividend  tax  under  exist- 
ing laws.  Jones  &  N.  Mfg.  Co.  v.  Com.  69  Pa. 
137. 

A  street  railway  charter  requiring  the  cor- 
poration to  pay  the  municipality  in  which  it 
opertites  the  same  license  fee  per  car  as  at  the 
time  of  Its  enactment  is  charged  other  street 
railroad  companies  in  the  same  city  constitutes 
no  contract  that  such  license  fee  shall  not  there- 
after be  increased.  Union  Pasa  R.  Co.  v. 
Philadelphia,   83   Pa.  429. 
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validity;  and  every  charter  or  grant  of  cor- 
porate franchise  hereafter  made  shall  have 
no  validity,  unless  an  organization  shall  take 
place  thereunder  and  business  be  commenced 
within  two  years  from  the  date  of  such  char- 
ter or  grant."  It  is  too  clear  for  argument 
that  the  *'power  to  consolidate  is  the  grant 
of  a  corporate  franchise.''  2  Morawetz, 
Triv.  Corp.  §  954,  p.  903;  Ashley  v.  Ryan, 
153  U.  S.  436-^46,  4  Inters.  Com.  Rep.  664, 
38  L.  ed.  773-778,  14  Sup.  Ct.  Rep.  865.  It 
is  not  a  right,  but  a  mere  license,  as  hereto- 
fore shown.  It  takes  effect,  not  as  of  the 
date  of  the  charter^  but  aa  of  the  date  of 
the  deed  of  consolidation.  Keokuk  d  W,  R. 
Co.  V.  Mi980uri,  152  U.  S.  308,  38  L.  ed.  454, 
14  Sup.  Ct.  Rep.  592.  A  corporation  can 
have  no  status  or  existence  until  organized. 
1  Morawetz,  Priv.  Corp.  p.  288.  Unless, 
therefore,  the  present  Yazoo  &  Mississippi 


Valley  Railroad  Company  had  been  organ- 
ized at  the  date  of  the  adoption  of  the  Con- 
stitution, it  is  settled  that  it  could  not  pos- 
sibly have  been  legally  entitled  to  an  exemp- 
tion at  that  time.  Planters'  F.  d  M.  Ins. 
Co.  V.  Tennessee  use  of  Memphis,  161  U.  S. 
193,  40  L.  ed.  667,  16  Sup.  Ct.  Rep.  466. 
A  corporate  franchise  is  the  right  to  exist 
as  a  corporation.  It  is  the  franchise  invest- 
ed in  the  individual  stockholders  before  a 
corporation  is  organized,  authorizing  them 
to  form  such  corporation  by  organization. 
This  is  the  precise  corporate  franchise 
meant  by  §  180  of  the  Constitution.  There 
is  an  exact  analogy  between  this  corporate 
franchise  authorizing  individuals  to  organ- 
ize themselves  into  a  corporation,  and  the 
franchise  authorizing  constituent  corpora- 
tions and  artificial  persons  to  organize 
themselves  into  a  consolidated  company ;  and 


A  series  of  statutes  pursuant  to  which  rail- 
road corporations  were  formed,  consolidated, 
acquired  franchises  to  operate,  mortgaged  their 
properties,  franchises,  rights,  privileges,  and 
immunities,  all  of  which  passed  upon  foreclos- 
ure to  purchasers,  who,  on  acquiring  them, 
wore  authorized  to  organise  as  a  new  corpora- 
tion and  thereafter  own  and  operate  the  road 
under  the  original  franchises,  do  not  consti- 
tute a  contract  In  the  sense  that  an  after-en- 
acted law  exacting  from  corporations  In  gener- 
al. Incorporated  under  either  general  or  special 
acts  and  having  capital  divided  Into  shares,  a 
state  tax  of  a  percentage  of  the  authorised 
capital  as  a  condition  precedent  to  the  exercise 
of  any  corporate  franchise  whatever,  can  be 
said  to  be  Invalid  in  application  to  such  reor- 
ganizing purchasers  under  the  contract  clause 
of  the  Federal  Constitution.  People  c«  rel. 
Schurz  V.  Cook.  47  Hun,  467,  Affirmed  in  110 
N.  y.  443,  18  N.  E.  113,  Affirmed  In  148  U.  S. 
397,  37  L.  ed.  498.  13  Sup.  Ct.  Rep.  645. 

A  mere  provision  in  a  state  statute  author- 
izing the  consolidation  of  a  domestic  with  a 
foreign  railroad  corporation,  that  the  company 
formed  pursuant  thereto  should  pay  annually 
Into  the  state  treasury  a  percentage  tax  on  its 
capital  stock,  without  other  language  to  show 
any  legislative  intent  that  such  tax  should  be 
In  lieu  of  other  taxes,  or  that  the  consolidated 
company  should  be  exempt  from  further  taxa- 
tion, does  not  constitute  a  contract  with  the 
state  that  the  company  shall  not  otherwise  be 
taxed.  Later  legislation,  therefore,  taxing  dif- 
ferently a  new  consolidated  company  formed 
by  the  union  of  the  first  with  two  others  of 
adjoining  states  declared  In  the  authorizing  act 
entitled  to  all  the  rights,  privileges,  and  Im- 
munities of  each  of  Its  constituents,  held  and 
enjoyed  In  virtue  of  Its  charter,  does  not  con- 
flict with  the  contract  clause  In  the  Federal 
Constitution.  Delaware  Railroad  Tax,  18 
Wall.  200,  suh  nom.  Mlnot  v.  Philadelphia,  W. 
&  B.  R.  Co.  21  L.  ed.  888. 

A  municipal  charter  authorizing  the  munici- 
pality to  tax  ail  real  and  personal  property  In 
the  city,  to  borrow  money,  and  to  Issue  bonds, 
does  not  constitute  a  contract  between  the  city 
and  the  state.  When  the  legislature,  therefore, 
subsequently  grants  a  railroad  charter,  and 
therein  exempts  from  taxation  all  the  railroad 
property,  Inclusive  of  land  for  tracks,  stations, 
and  other  structures  In  such  city,  It  cannot 
be  said  to  have  Impaired  any  contract  obliga- 
tion to  the  municipality.  In  spite  of  the  fact 
that  the  city  has  subscribed  for  sundry  works 
of  Internal  Improvement  to  pay  for  which  It 
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has  Issued  bonds,  and  has  also  incurred  other 
expenses,  all  of  which  must  be  met  with  the 
proceeds  of  taxation.  Richmond  v.  Richmond 
ik  D.  R.  Co.  21  Gratt.  «04. 

A  clause  in  a  bank  charter  requiring  the 
bank  annually  to  pay  a  state  tax  of  a  certain 
sum  on  each  share  of  its  subscribed  for  and 
paid-in  capital  stock,  the  first  payment  to  Iw 
made  a  year  after  banking  operations  begin, 
docs  not  constitute  a  contract  that  other  or 
further  taxes  will  not  be  imposed  upon  the  bank 
or  Its  stockholders.  Hence,  a  later  statute  im- 
posing a  specific  Uz  upon  the  profits  or  divi 
dends  upon  money  Invested  In  stocks  of  any 
kind,  or  in  shares  of  any  incorporated  or  trad- 
ing company,  including  bank  dividends,  is  ap- 
plicable to  the  stockholders  in  such  bank  when 
they  receive  dividends,  and  is  not  repugnant  to 
the  contract  clause  in  the  United  States  Con- 
stitution. State  V.  Petway,  55  N.  C.  (2  Jone« 
Eq.)   896. 

A  statute  Increasing  the  amount  of  a  priv- 
ilege tax  imposed  upon  every  telegraph  com- 
pany operating  a  thousand  or  more  miles  of 
wire  within  the  state  for  messages  received, 
transmitted,  and  delivered  within  the  state. 
not  sent  on  government  service.  In  lieu  of  nil 
other  except  ad  valorem  property  taxes,  re- 
quires a  company  within  Its  purview,  and 
which  has  paid  a  tax  at  the  old  rate  for  the 
year  in  which  such  statute  takes  effect,  to  pay 
a  proportionate  part  of  the  increase  for  the 
balance  of  that  year,  because  a  revenue  tax 
act  creates  no  contract  between  the  state  and 
the  taxpayer  that  no  additional  tax  of  the  same 
kind  will  be  imposed  in  the  same  fiscal  year. 
Western  U.  Teleg.  Co.  v.  Harris  (Tenn.  Ch. 
App.)    52   S.  W.  748. 

A  state  statute  passed  to  prohibit  the  issue 
and  circulation  of  bank  notes  of  small  denomi- 
nations, and  imposing  a  tax  of  20  per  cent  spon 
the  banks  which  emit  and  put  in  circulation 
such  notes,  with  a  proviso  that  a  not  greater 
tax  than  5  per  cent  of  the  dividends  shall  b^ 
exacted  of  banks  that  expressly  relinquish  the 
right  to  issue  and  circulate  small  notes,  cre- 
ates no  contract  for  limited  taxation  with  the 
banks  who  surrender  privileges  to  get  the  t>ene- 
fit  of  such  proviso ;  and  the  state  may,  never- 
theless, repeal  the  statute  and  tax  otherwise. 
Ohio  Life  Ins.  &  T.  Co.  v.  Debolt.  16  How.  416, 
14   L.  ed.  907. 

A  statute  authoriBing  the  establishment  of 
a  ferry,  and  providing  that  it  shall  be  subject 
to  the  same  taxes  as  at  the  time  of  Its  enact- 
ment were  or  afterwards  might  be  Imposed 
upon  other  ferries  of  the  state,  and  under  the 
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in  the  one  case,  as  in  the  other,  the  result  of 
the  organization  must  be  a  new  company. 
There  are  various  other  franchises  which 
may  belong  to  corporations,  such  as  the 
ri^bt  to  be  and  operate  a  railroad  after  the 
corporation  ia  organized,  receive  tolls,  etc.; 
but  this  belongs  to  the  corporation  as  an 
artificial  person.  It  is  clear,  therefore,  that 
the  corporate  franchise  referred  to  in  §  180 
is  the  right  to  exist  as  a  corporation.  It  is 
thoroughly  settled  by  the  United  States  Su- 
preme Court  that  the  effect  of  §  180  of  the 
Constitution  of  1890  was  to  cut  off  any  ex- 
emption claimed,  if  it  ever  existed.  8t, 
LouiSy  I.  M.  d  8,  R.  Co.  v.  Berry,  113  U.  S. 
475,  28  L.  ed.  1058,  6  Sup.  Gt.  Rep.  529; 
Ktokuk  d  W.  R.  Co.  V.  MisaouH,  152  U.  S. 
308,  38  L.  ed.  454,  14  Sup.  Ct.  Rep.  592. 

Learned  counsel  for  the  railroad  compa- 
nies insist  that  under  §  181  of  the  Constitu- 


tion, and  §  279  in  the  schedule  of  the  Con- 
stitution, this  exemption  was  continued. 
These  sections  axe  in  these  words:  ''Sec. 
181.  The  property  of  all  private  corpora- 
tions for  pecuniary  gain  shall  be  taxed  in 
the  same  way  and  to  the  same  extent  as  the 
property  of  individuals,  but  the  legislature 
may  provide  for  the  taxation  of  banks  and 
banking  capital,  by  taxing  the  shares  ac- 
cording to  the  value  thereof  (augmented  by 
the  accumulations,  surplus,  and  unpaid  divi- 
dends), exclusive  of  real  estate,  which  shall 
be  taxed  as  other  real  estate.  Exemptions 
from  taxation  to  which  corporations  are  le- 
gally entitled  at  the  adoption  of  this  Consti- 
tution, shall  remain  in  full  force  and  effect 
for  the  time  of  such  exemptions  as  expressed 
in  their  respective  charters  or  by  general 
laws,  unless  sooner  repealed  by  the  legisla- 
ture."    Section    279    is   as    follows:     "Sec. 


tame  regulations  and  forfeitures,  creates  no 
contract  between  the  state  and  the  ferry  com- 
pany not  to  tax  differently,  and  is  no  Impedi- 
ment to  the  imposition  of  any  tax  the  state 
may  see  at  to  lay  or  authorize.  Wiggins  Ferry 
Co.  V,  East  St.  Louis,  107  U.  S.  366,  27  L.  ed. 
■110.  2  Sup.  Ct.  Rep.  257. 

A  corporate  charter  containing  no  provision 
for  exemption  from  taxation,  and  only  a  clause 
withdrawing  the  company  from  the  operation 
of  a  general  corporation  law,  confers  no  im- 
munity from  taxation,  but  merely  protects  the 
charter  from  alteration  or  repeal.  St.  Louis  v. 
Boatmen's  Ins.  &  T.  Co.  47  Mo.  150. 

No  contract  entitling  a  railroad  to  exemp- 
tion from  after-Imposed  lawful  municipal  li- 
cense taxes  arises  out  of  city  ordinances  grant- 
ing to  it  lands,  rights  of  way,  and  concessions 
In  respect  of  stocks  and  bonds  to  Induce,  and 
which  do  Induce,  the  company  to  locate  de- 
pots, workshops,  and  other  buildings  within 
the  city  limits.  Los  Angeles  v.  Southern  P.  R. 
Co.  67  Cal.  438,  7  Pac.  819. 

Til.  Reserved  riohi  to  alter,  amend,  and  repeal, 

a.  In  charters. 

In  the  famous  Dartmouth  College  Case,  Mr. 
Justice  Story.  In  his  concurring  opinion,  sug- 
g<*sted  that  If  a  state  legislature  In  granting  a 
corporate  charter  should  take  pains  to  reserve 
the  rlg^t  to  amend  or  repeal  it.  the  after  ex- 
ercise of  such  right  would  accord  with  the  pro- 
Tlsions  of  the  contract  Itself,  and  therefore 
conid  not  be  regarded  as  impairing  Its  obliga- 
tions. The  states  wera  quick  to  take  advan- 
tage of  this  suggestion,  and  the  practice  speed- 
ily became  general,  to  reserve  such  right  in 
new  charters.  The  very  numerous  cases  in 
which  this  course  was  taken  are  not  usually 
Hted  In  this  commentary,  because  of  its  limi- 
tation to  questions  of  taxation  only. 

In  the  Pennsylvania  College  Cases,  Clifford, 
J..  reiBarked  that  cases  often  arise  where  the 
legislature,  in  passing  an  act  of  incorporation 
for  a  private  purpose,  either  makes  the  dura- 
tion of  the  charter  conditional,  or  reserves  to 
the  state  the  power  to  alter,  modify,  or  repeal 
the  same  at  pleasure.  Whera  suck  a  provision 
Is  incorporated  in  the  charter,  he  added,  it  is 
clear  that  it  qualifies  the  grant,  and  that  the 
subsequent  exercise  of  that  reserved  power  can- 
not be  regarded  as  an  act  within  the  prohibl- 
lion  of  the  Constitution.  13  Wall.  190,  20  L. 
ed.  5oO.  He  repeated  this,  In  substance,  in 
Miller  V.  New  York.  15  Wall.  478,  21  L.  ed. 
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Such  a  reservation  in  a  coiporate  charter 
enables  a  legislature  to  impose  at  any  time  ad- 
ditional taxation  upon  the  corporation,  not- 
withstanding a  provision  in  the  charter  for 
complete  or  partial  tax  exemption.  State  Board 
V.  Central  R.  Co.  48  N.  J.  L.  146,  4  Atl.  578; 
Bath  County  v.  Farmers'  Bank,  19  Ky.  L.  Rep. 
245.  39  S.  W.  1115. 

An  Irrepealable  contract  right  to  an  exemp- 
tion from,  or  to  a  limited,  taxation,  given  in 
a  corporate  charter,  does  not  exist  when  the 
charter  itself  and  an  act  extending  its  term 
both  are  subject  to  amendment,  alteration,  and 
repeal  at  the  will  of  the  legislature.  Louis- 
ville V.  Bank  of  Louisville,  174  U.  S.  439,  43 
L.  ed.  1039,  19  Sup.  Ct.  Rep.  753. 

A  railroad  charter,  subject  by  its  terms  to 
alteration,  amendment,  or  repeal  by  the  legis- 
lature, does  not  confer  upon  Its  possessor  ir- 
repealable immunity  from  taxation  by  a  clause 
In  it  subjecting  the  corporation  to  an  annual 
specific  percentage  charge  upon  the  cost  of  its 
road  so  soon  as  the  net  proceeds  thereof  equal 
a  stated  percentage,  and  providing  that  no 
other  tax  shall  be  levied  upon  the  company. 
Therefore,  the  subsequent  passage  by  the  legis- 
lature of  a  general  tax  law  taxing  the  real  es- 
tate of  every  private  corporation  except  such 
as  are  exempt  by  virtue  of  an  Irrepealable  char- 
ter or  other  contract  with  the  state  operates 
to  bring  such  a  corporation  under  Its  provi- 
sions, and  to  make  taxable  its  real  estate. 
State,  Morris  &  E.  R.  Co.,  Prosecutors,  v.  Mil- 
ler, 30  N.  J.  L.  368,  86  Am.  Dec.  188. 

While  the  proposition  stated  thus  is  in  ac- 
cord with  the  current  of  authority,  the  case 
cited  must  be  read  in  the  light  of  subsequent 
decisions  respecting  the  irrepealable  character 
of  the  exemption  given  to  this  particular  rail- 
road by  the  New  Jersey  laws.  The  state  su- 
preme court  held  that  its  tax  immunity  had 
been  lawfully  taken  away  (State,  Morris  &  E. 
R.  Co.,  Prosecutora,  v.  Railroad  Taxation  Com- 
missioner, 37  N.  J.  L.  228),  and  the  decision 
was  affirmed  in  the  state  court  of  errora  and 
appeals  (38  N.  J.  L.  472),  but  was  afterwards 
reversed,  and  the  exemption  secured  by  the  de- 
cision of  the  United  States  Supreme  Court  In 
New  Jersey  v.  Yard,  95  U.  S.  104,  24  L.  ed. 
352,  and  then  the  New  Jersey  courts  bowed 
gracefully  and  changed  their  rulings  In  acconl- 
ance  with  that  of  the  United  States  Supreme 
Court.  State  Board  v.  Morris  &  E.  R.  Co.  49 
N.  J.  L.  193,  7  Atl.  826. 

Notwithstanding,  however,  the  legislature 
has  expressly  reserved  in  a  railroad  charter  the 
right  to  alter,  amend,  or  repeal.  It,  In  the  ab- 
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279.  All  wriia,  actions,  causes  of  actions, 
proceedings,  prosecutions,  and  rights  of  in- 
dividuals and  bodies  corporate,  and  of  the 
state,  and  charters  of  incorporation  shall 
continue;  and  all  indictments  which  shall 
have  been  found,  or  which  shall  hereafter  be 
found,  and  all  prosecutions  b^un,  or  that 
may  be  begun,  for  any  crime  or  offense  com- 
mitted before  the  sidoption  of  this  Con- 
stitution may  be  proceeded  with  and 
upon  as  if  no  change  had  taken  place." 
Tliis  is  a  wholly  mistaken  view  of  these 
provisions  of  the  Constitution.  Section 
181  preserves  only  such  exemptions  as 
corporations  fully  organized  prior  to 
the  Constitution  were  legally  entitled 
to  at  the  adoption  of  the  Constitution. 
Its  meaning  plainly  was  that,  if  corpora- 
tions organized  and  existing  at  the  date  of 
the  adoption  of  the  Constitution  should  re- 


tain the  precise  corporate  existence  they 
then  had,  such  exemptions  as  they  legally 
had  should  continue  while  their  corporate 
orofanizations  remained  as  they  were.  It 
has  nothing  to  do  with  the  preservation  of 
exemption  to  any  corporation  existing  at  the 
date  of  the  adoption  of  the  Constitution 
which  ceased  to  retain  its  said  precise  corpo- 
rate existence,  and  became  consolidated  with 
another  corporation,  thereby  ceasing  to  ex- 
ist. Section  279  meant  the  same  thing,  to 
wit,  that  charters  of  incorporation  belonging 
to  corporations  at  the  date  of  the  adoption 
of  the  Constitution  were  not  in  any  way  to 
be  infringed  by  the  Constitution,  so  long  as 
such  corporations  retained  their  precise  pre- 
vious corporate  organization.  This,  and 
this  only,  is  the  whole  scope  of  the  two  sec- 
tions. Their  plain  meaning  is  in  harmony 
with  the  whole  spirit  of  the  chapter  on  cor- 


sence  of  any  statute  exercising  snch  right,  a  . 
clause  In  such  charter  exempting  the  railroad 
from  taxation  effectually  protects  it  from  taxa- 
tion under  a  general  statute  subsequently  en- 
acted, especially  when  such  statute  contains 
expressions  indicative  of  a  purpose  of  the  leg- 
islature not  to  Include  such  company.  Peters- 
burg R.  Co.  V.  Northampton  County,  81  N.  C. 
487. 

When  a  corporation  is  entitled  by  its  charter 
to  an  exemption  from  taxation  upon  Its  stock, 
and  subsequently  that  charter  is  amended  so  as 
to  allow  of  an  increase  of  capital,  with  a  re- 
served power  to  the  legislature  to  alter,  amend, 
or  repeal,  and  the  change  is  accepted  by  the 
corporation,  and  the  capital  Is  Increased  as 
contemplated,  the  original  capital  remains  ex- 
empt, and  the  increase  becomes  taxable  under 
a  later  law  that  applies  generally  to  all  cor- 
porations of  the  same  class.  Nichols  v.  New 
Haven  &  N.  Co.  42  Conn.  103.  Phelps  and 
Carpenter,  J  J.,  dissented  from  this  conclusion 
because  they  entertained  the  opinion  that  the 
reserved  power  of  alteration  nullified  the  ex- 
emption, and  that  the  tax  law  was  in  legal 
effect  an  amendment. 

It  makes  no  difference  whether  a  corporation 
is  chartered  by  a  special  act,  or  under  a  gen- 
eral statute.  A  section  in  either,  reserving  the 
right  of  alteration,  amendment,  or  repeal,  has 
the  same  effect  of  preserving  the  unhampered 
power  to  tax. 

A  section  in  a  tram  railway  act  reserving  to 
the  legislature  power  to  alter,  amend,  or  repeal, 
bat  providing  that  any  such  action  shall  not 
operate  to  cliange  the  corporate  rights  of  com- 
panies formed  under  it  unless  so  stated  In  the 
amendatory  statute,  whether  regarded  as  a 
statutory  contract  between  the  state  and  the 
corporations  thereunder  formed,  or  a  stipula- 
tion respecting  the  method  in  which  legislation 
affecting  them  shall  be  adopted  while  it  re- 
mains In  force,  or  as  a  legislative  rule  for  con- 
struing subsequent  acts,  does  not,  left  un- 
touched by  later  legislation,  affect  the  compe- 
tency of  the  legislature  to  tax  corporations  so 
formed  by  a  different  standard  and  in  a  dif- 
ferent way  than  that  therein  provided,  since 
the  measure  and  method  of  taxation  are  not 
corporate  rights  within  the  meaning  of  such 
section.  Detroit  City  Street  R.  Co.  v.  Guthard, 
51  Mich.  180,  16  N.  W.  328. 

b.  In  general  etatutes. 

Another  method  employed  to  prevent  the 
alienation  of  the  taxing  power  by  Improvident 
legislation  has  been  the  enacting  of  statutes 
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providing  that  all  after-granted  corporate  char- 
ters shall  be  subject  to  change  or  revocation 
at  the  will  of  the  legislature. 

In  the  Pennsylvania  College  Cases,  13  Wall. 
190,  20  L.  ed.  550,  and  again  in  Miller  v.  New 
York.  15  Wall.  478,  21  L.  ed.  98,  Clifford,  J.. 
formulated  the  general  rule  as  to  the  effect  of 
such  a  piece  of  legislation  by  saying:  Such 
a  power,  also, — ^that  Is,  the  power  to  alter,  mod- 
ify, or  repeal  an  act  of  Incorporation, — is  fre- 
quently reserved  to  the  state  by  a  general  law 
applicable  to  all  acts  of  incorporation, 
nr  to  certain  classes  of  the  same,  as  the  case 
may  be,  in  which  case  it  is  equally  clear  that 
the  power  may  be  exercised  whenever  it  ap- 
pears that  the  act  of  incorporation  is  one  which 
falls  witliln  the  reservation,  and  that  the  char- 
tor  was  granted  subsequent  to  the  passage  of 
the  general  law,  even  though  the  charter  con- 
tains no  such  condition,  nor  any  allusion  to 
such  a  reservation. 

Chatters,  declared  the  United  States  Su- 
preme Court  about  the  same  time,  granted  after 
the  enactment  of  a  general  statute  reserving 
the  right  to  alter  or  repeal  all  corporate  char- 
ters, must  be  understood  as  standing  Just  as 
they  would  if  that  reservation  had  been  em- 
bodied in  each  charter.  Holyoke  Water-Power 
Co.  V.  Lyman.  15  Wall.  500,  21  L.  ed.  133. 

The  state  of  Massachusetts  was  one  of  those 
that  adopted  this  method.  The  general  stat- 
utes of  that  commonwealth  (chap.  68,  i  41)  pro- 
vided that  every  act  of  Incorporation  passed 
after  the  11th  day  of  March  in  the  year  1831 
should  be  subject  to  amendment,  alteration,  or 
repeal  at  the  pleasure  of  the  legislature.  This 
statute  was  afterwards  successfully  invoked  to 
sustain  the  total  repeal  of  a  subsequently 
granted  charter  of  Incorporation.  Greenwood 
V.  Union  Freight  R.  Co.  105  U.  S.  13,  26  L. 
ed.  061.  The  statute,  said  the  Supreme  Court 
of  the  United  States  in  that  case,  having  been 
the  settled  law  of  Massachusetts,  and  repre- 
senting her  policy  on  an  important  subject  for 
nearly  fifty  years  before  the  incorporation  of 
the  company  whose  charter  was  repealed,  we 
cannot  doubt  the  authority  of  the  legislature 
of  Massachusetts  to  repeal  that  charter. 

South  Carolina  was  another  state  that  en- 
acted such  a  statute,  and  the  United  States 
Supreme  Court  afterwards  had  occasion  to  con- 
sider its  effect  with  respect  of  a  charter  con- 
tract for  immunity  from  taxation.  The  Con- 
stitution of  South  Carolina,  adopted  in  1868, 
declared  that  the  property  of  corporations  then 
existing  or  thereafter  created  should  be  sub- 
ject  to   taxation,   except   In  certain   cases   not 
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ponttions  in  the  Constitiition,  &nd  cannot 
be  frittered  or  pared  away  by  ingenuity  or 
refinement.  It  was  well  said  by  Mr.  Justice 
Brown  in  Keokuk  d  W,  R,  Oo,  v.  Missouri, 
152  U.  S.,  at  page  312,  38  L.  ed.,  at  page 
455,  14  Sup.  Ct.  Rep.,  at  page  506:  "But 
the  decisive  answer  to  this  objection  is  that 
the  l^slature  had  no  power,  in  1869,  to  ex- 
tend to  a  new  corporation  created  by  the 
consolidation  an  exemption  contained  in  an 
act  passed  in  1857,  before  the  Constitution 
was  adopted;  and  hence,  that  under  the 
terms  of  this  act  we  cannot  hold  that  im- 
munity from  taxation  passed  as  a  franchise 
or  privilege  to  the  consolidated  corporation. 
Tlie  construction  claimed  by  the  defendant 
would  be  directly  in  the  teeth  of  the  consti- 
tutional provision  that  no  property  shall  be 
exempted  from  taxation.  While,  as  hereto- 
fore observed,  an  exemption  from  taxation 


contained  in  a  charter  previously  granted 
could  not  be  taken  away  by  this  constitu- 
tional provision  without  the  impairment  of 
the  obligation  of  a  contract,  it  doubtless  ap- 
plies, to  all  corporations  thereafter  formed 
either  by  original  charter  or  by  the  consoli- 
dation of  prior  corporations  under  the  act 
of  1869." 

It  is  further  clear  that,  if  the  different 
charters  relied  upon  had  expressly  provided 
by  the  use  of  the  word  "immunity,"  or  by 
direct  declaration  to  that  effect,  that  the  al- 
leged exemption  of  the  Louisville,  New  Or- 
leans, &  Texas  should  pass  into  the  consoli- 
dated company,  §  180  of  the  Constitution  of 
1890  still  cut  off  the  exemption,  since  the 
Constitution  is  the  paramount  law  of  the 
land, — the  consolidation  having  taken  place 
some  two  years  after  its  adoption.  It  is  so 
expressly  held  in  Louisville  d  N,  R.  Co.  v. 


necessary  to  be  here  noticed.  Subsequent  leg- 
lalation  was  enacted  In  obedience  to  this  man- 
date, and  imposed  taxes  upon  railroad  property. 
The  question  was  raised  whether  the  act  of 
December.  1855,  amending  the  charter  of  the 
Northeastern  Railroad  Company,  exempting  Its 
property  from  taxation,  had  ceased  to  be  ef- 
fective. The  company  was  Incorporated  In 
1S51,  and  at  that  time  a  general  law  of  the 
state  passed  ten  years  before  was  in  existence, 
and  provided  that  the  charter  of  every  corpora- 
tioa  subsequently  granted,  and  any  renewal, 
amendment,  or  modification  thereof  should  be 
subject  to  amendment,  alteration,  or  repeal  by 
the  legislature,  unless  the  act  granting  the 
charter,  or  renewing,  amending,  or  modifying 
It,  in  express  terms  excepted  it  from  the  op- 
eration of  the  law.  The  provisions  of  that  law 
were  held  to  constitute  a  condition  upon  which 
every  corporate  charter  granted  after  Its  en- 
actment was  enjoyed,  and  upon  which  every 
amendment  was  made, — to  be  as  operative  and 
as  much  a  part  of  the  charter  or  of  any  sup- 
plement thereto  as  if  Incorporated  therein.  As 
both  the  charter  and  amendment  to  It  of  the 
Northeastern  Railroad  Company  were  without 
any  saving  clauses,  the  tax  exemption  van- 
ished with  the  change  in  the  Constitution,  and 
the  enactment  of  the  railroad  tax  law  in  con- 
sequence. Tomlinson  v.  Jessup,  15  Wall.  454, 
21  L.  ed.  204.  It  '  Is  true,  said  the  court  in 
tliat  case,  that  the  charter  of  the  company  con- 
stituted a  contract  between  it  and  the  state, 
and  that  the  amendment  when  accepted,  formed 
a  part  of  the  contract  from  that  date,  and  was 
of  the  same  obligatory  character.  And  it  may 
be  equally  true  that  the  exemption  added  great- 
ly to  the  value  of  the  stock  of  the  company, 
and  Induced  the  plaintiff  to  purchase  the  shares 
held  by  him.  The  power  reserved  to  the  state 
by  the  law  of  1841  authorized  any  change  in 
the  contract  as  It  originally  existed  or  as  sub- 
sequently modified,  or  its  entire  revocation.  The 
original  corporators  or  subsequent  stockholders 
took  their  interests  with  knowledge  of  the  ex- 
istence of  the  power  and  of  the  possibility  of 
Its  exercise  at  any  time  In  the  discretion  of  the 
legislature.  The  object  of  the  reservation,  and 
of  similar  reservations  in  other  charters,  is  to 
prevent  a  grant  of  corporate  rights  and  priv- 
ileges which  will  preclude  legislative  interfer- 
ence with  their  exercise  if  the  public  interest 
should  ac  any  time  require  such  Interference. 
It  Is  a  provision  Intended  to  preserve  to  the 
state  coutrol  over  Its  contract  with  the  cor- 
porators, which,  without  that  provision,  would 
be  irrepealable,  and  protected  from  any  meas- 
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ures  affecting  its  obligation.  Then,  with  re- 
spect, in  particular,  of  that  part  of  the  con- 
tract which  related  to  taxation,  the  court  add- 
ed :  Immunity  from  taxation,  constituting  in 
these  cases  a  part  of  the  contract  with  the 
government,  is  by  the  reservation  of  power, 
such  as  is  contained  in  the  law  of  1841,  sub- 
ject to  be  revoked  equally  with  any  other  pro- 
vision of  the  charter  whenever  the  legislature 
may  deem  it  expedient  for  the  public  interests 
that  the  revocation  shall  be  made.  The  reser- 
vation affects  the  entire  relation  between  the 
state  and  the  corporation,  and  places  under  leg- 
islative control  all  rights,  privileges,  and  im- 
munities derived  by  Its  charter  directly  from 
the  state. 

This  South  Carolina  statute  was  afterwards 
said  to  have  the  effect  to  make  every  corporate 
charter  subsequently  granted,  amended,  or 
modified  subject  to  repeal,  amendment,  or  modi- 
fication by  the  legislature,  unless  specially  ex- 
cepted from  such  legislative  control  in  the  act 
granting  the  charter,  amendment,  or  modifica- 
tion,— ^a  construction  somewhat  broader,  and 
one  giving  the  legislature  a  more  extended  con- 
trol, than  that  adopted  In  the  preceding  case, 
but  a  construction  to  which  a  more  careful  ex- 
amination of  the  language  of  the  statute  had 
led  the  court.  The  statute  formed  a  part  of 
new  or  amended  charters  as  If  originally  em- 
braced in  them.  It  did  not,  of  course,  operate 
as  a  limitation  upon  the  power  of  succeeding 
legislatures  so  as  to  control  any  repugnant  leg- 
islation, but,  so  long  as  It  remained  unrepealed, 
subsequent  legislation  not  antagonistic  was 
ruled  by  it.  Hoge  v.  Richmond  &  D.  R.  Co. 
99  U.  S.  348,  24  L.  ed.  803. 

A  general  statute  of  Ohio,  enacted  March 
7,  1842,  provided  that  all  subsequent  charters 
of  incorporation  should  be  subject  to  amend- 
ment and  repeal  at  the  discretion  of  the  legis- 
lature. It  stood  unrepealed  on  the  statute 
books  at  the  time  the  banking  act  of  1845  was 
passed.  The  banking  act  contained  no  allu- 
sion to  it  whatever.  Yet  in  but  one  of  the 
Ohio  bank  tax  cases — that  of  Sandusky  City 
Bank  v.  Wilbor,  7  Ohio  St.  481, — was  it  con- 
bidered  efficacious  to  prevent  {  60  of  the  bank- 
ing act  from  becoming  an  irrepealable  contract, 
and  as  Justifying  the  subsequent  taxing  act. 
In  all  the  other  cases  it  was  practically  ig- 
nored. 

The  weakness  of  a  general  law  of  reservation 
lies  in  the  fact  that  any  subsequent  legislature 
may  ignore  it,  and  contract  to  the  contrary  in 
spite  of  it,  if  it  chooses  so  to  do.  Such  a  stat- 
ute  has   proved   In   some   cases  ineffectual    to 
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Kentucky,  161  U.  S.  695,  40  L.  ed.  857,  16 
Sup.  Ct.  Rep.  714,  and  Pearsall  v.  Oreat 
Northet-n  R,  Co.  161  U.  S.  671,  40  L,  ed.  846, 
16  Sup.  Ct.  Rep.  705.  And,  in  this  view,  it 
of  course  becomes  immaterial  whether  the 
position  of  learned  counsel  for  the  railroad 
that  the  exemption  passes  by  general  law  in- 
to the  consolidated  company  without  express 
declaration  is  correct  or  incorrect,  though 
we  understand  the  Supreme  Court  of  the 
United  States  to  have  distinctly  held  that 
the  sovereign  right  of  taxation  does  not  so 
pass  unless  there  be  either  express  declara- 
tion to  that  eifect,  or  the  use  in  statutes  au- 
thorizing the  consolidation  of  the  word  "im- 
munity." And  that  court  has  distinctly 
held  as  "  the  later  and  best-considered  view, 
sustained  by  the  weight  of  authority,"  that 
the  use  of  the  word  "  franchise  "  or  "  privi- 
lege," or  any  other  word  than  the  word  "im- 


munity," is  not  t^uificient  to  embrace  an  ex- 
emption from  taxation.  Phcmiw  F,  d  M, 
Ins.  Co.  V.  Tennessee,  161  U.  S.  176,  40  L. 
ed.  661,  16  Sup.  Ct.  Rep.  471;  Keokuk  A  W. 
R.  Co.  v.  MissouH,  152  U.  S.  304,  38  L.  ed. 
451,  14  Sup.  Ct.  Rep.  608;  Covington  d  L. 
Tump.  Road  Co.  v.  Sandford,  164  U.  S.  586. 
41  L.  ed.  562,  17  Sup.  Ct.  Rep.  198;  Norfolk 
d  W.  R.  Go.  V.  Pendleton,  156  U.  S.  667,  ZS) 
L.  ed.  574,  15  Sup.  Ct.  Rep.  413;  Picard  v. 
East  Tennessee,  V.  d  G.  R.  Co.  130  U.  S. 
640,  32  L.  ed.  1052,  9  Sup.  Ct.  Rep.  644; 
Louisville  d  N.  R.  Co.  v.  Palmes,  109  U.  S. 
244,  27  L.  ed.  922,  3  Sup.  Ct.  Rep.  193; 
Borne  Ins.  d  T.  Co.  v.  Tennessee  use  of  Mem- 
phis, 161  U.  S.  198«  40  L.  ed.  669,  16  Sup. 
Ct.  Rep.  476.  On  this  very  point  Mr.  Jus- 
tice Peckham,  in  Phosnix  F.  d  M,  Ins.  Co.  v. 
Tennessee,  161  U.  S.  178,  40  L.  ed.  661,  16 
Sup.  Ct.  Rep.  472,  says:     "The  inference  is 


preserve  to   the  state   the  power  it  aimed  to 
■ave. 

The  state  of  New  Jersey  suffered  in  this  re- 
spect. It  enacted,  in  1846,  a  general  law  re- 
serving to  the  legislature  power  to  alter  and 
amend  ali  subsequently  granted  charters.  It 
was  decided  by  the  courts  of  that  state  that 
such  statute  was  in  legal  effect  incorporated  in 
every  corporate  charter  thereafter  granted. 
That  such  charters  by  force  of  that  statute  all 
contained  express  provisions  that  they  should 
be  subject  to  alteration,  suspension,  or  repeal, 
in  the  discretion  of  the  legislature.  State, 
Warren  R.  Co.,  Prosecutors,  v.  Person,  32  N. 
J.  L.  134,  566. 

But  the  statute  proved  worthless  when  the 
legislature  afterwards  ignored  it,  and  made 
with  the  Morris  ft  Essex  Railroad  Company,  in 
defiance  of  it,  what  was  finally  decided  to  be  an 
unchangeable  contract  for  tax  exemption.  The 
state  courts  decided,  as  has  already  been  men- 
tioned, that  such  general  statute  warranted  the 
state  in  taxing  at  a  different  and  higher  rate 
that  railroad  company  from  what  had  been 
provided  in  its  charter  and  the  acts  supplemen- 
tary thereto — that,  as  in  the  case  last  cited, 
the  general  statute  became  an  integral  part 
of  such  charter ;  but  the  United  States  Supreme 
Court  disagreed  with  them,  and  held  otherwise. 

When  a  legislature  makes  a  contract  by  stat- 
ute with  a  corporation  exempting  it  more  or 
less  from  taxation  without  guarding  the  right 
to  change,  such  contract  may  not  subsequently 
be  impaired  by  the  imposition  of  other  and 
greater  taxes,  notwithstanding  a  previous  stat- 
tute  providing  that  all  corporate  charters 
granted  after  its  enactment  shall  be  subject  to 
alteration,  suspension,  or  repeal  in  the  discre- 
tion of  the  legislature  is  In  effect  generally. 
New  Jersey  v.  Yard,  95  U.  S.  104,  24  L.  ed. 
352. 

When,  too,  in  an  act  supplementary  to  such 
a  charter,  it  is  declared  that  the  supplemental 
act  and  the  charter  also  may  be  amended  or  al- 
tered by  the  legislature,  such  declaration  will 
not  control  or  affect  a  further  supplemental 
act  passed  by  a  subsequent  legislature,  which, 
in  terms  amounting  to  a  statutory  contract, 
makes  a  specific  rate  of  taxation  for  such  cor- 
poration In  lieu  of  all  other  taxeSi  and  la 
which  there  Is  reserved  no  power  or  right  to 
alter  or  amend.     Ihid. 

The  New  Jersey  courts  have  since,  in  two 
cases,  adopted  and  applied  this  doctrine.  State 
V.  Ileppenheimer.  58  N.  J.  L.  633,  32  L.  R.  A. 
643,  34  Atl.  1001 ;  Hancock  v.  Singer  Mfg.  Co. 
62  N.  J.  L.  289.  42  L.  R.  A.  852,  41  Atl.  846. 
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But  they  also  hold  that  it  is  not  applicable 
to  all  cases.  Although  that  statute  (Act  March 
14,  1846,  f  6)  did  not  bind  subsequent  legis- 
latures so  that  they  could  not  grant  Irrepeal- 
able  charters,  it  none  the  less  did  create  a  law 
furnishing  a  rule  for  determining  whether  or 
not  any  after-granted  charter  was  intended 
to  be  irrepealable. 

Tested  by  this  rule,  the  act  of  February  26, 
1847,  chartering  the  Somerville  &  Easton  Rail- 
road Company,  as  amended  by  the  supplement 
of  March  17,  1854,  of  which  f  8  enacted  that  it 
should  be  the  duty  of  said  company  on  a  stated 
date  annually  to  pay  a  state  percentage  tax 
upon  the  cost  of  its  road  as  shown  by  its  re- 
port of  the  previous  year,  with  a  proviso  that 
no  other  tax  or  Impost  should  be  levied  or  as- 
sessed upon  said  company,  did  not  make  an  ir- 
repealable contract.  Little  v.  Bowers.  46  N. 
J.  L.  300,  Affirmed  in  48  N.  J.  L.  370,  5  Atl. 
178. 

Applying  the  same  test,  a  section  in  the  char- 
ter of  a  street-car  company  incorporated  Id 
1865,  providing  that  as  soon  as  the  railroad 
was  finished  a  verified  statement  of  its  cost, 
including  all  expenses,  should  be  filed  with  the 
secretary  of  state,  and  annually  afterwards  a 
sworn  statement  of  the  proceeds  and  expenses 
of  the  road  ohould  l>e  made  to  the  legislature, 
and  immediately  thereafter  a  like  state  tax 
should  be  paid,  with  a  proviso  in  similar  terms 
for  exemption  from  any  other  tax  or  impost, 
did  not  constitute  an  Irrepealable  contract. 
State,  Newark  ft  S.  O.  Horse  Car  R.  Co.  Pros 
ecutor.  V.  Clark,  53  N.  J.  L.  832.  21  Atl.  302. 

Maine  enacted,  in  1831,  a  general  statute 
declaring  that  any  subsequent  act  of  incor- 
poration should  at  all  times  thereafter  be  liable 
to  amendment,  alteration,  or  repeal  at  the 
pleasure  of  the  legislature  In  the  same  manner 
as  if  an  express  provision  to  that  effect  was 
therein  contained,  unless  there  should  be  In- 
serted in  the  act  of  incorporation  an  express 
limitation  to  the  contrary. 

This  statute  did  not  authorize  an  imposition 
of  taxes  upon  a  railroad  corporation  when  In 
its  charter  the  legislature  had  explicitly  con- 
tracted not  to  add  any  new  duty,  liability,  or 
obligation  to  those  imposed  at  the  outset. 
State  V.  Dexter  ft  N.  B.  Co.  69  Me.  44. 

But  while  It  did  not  bind  any  subsequent 
legislature  that  chose  to  disregard  It,  that 
statute,  so  long  as  it  remained  unrepealed,  did 
control  subsequent  legislation  not  repugnant 
to  it,  and  such  subsequent  legislation  must  be 
construed  and  enforced  In  connection  with  It. 
It  applied   with  equal   force   to  a   corporation 
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sought  to  be  drawn  in  favor  of  exemption  if 
the  legislature  did  not  afi&rmatively  grant 
the  right  to  tax.  We  cannot  assent  to  any 
such  view,  and  we  could  oome  to  no  such 
conclusion  from  an  examination  of  the  gen- 
eral statutes  cited  by  counsel.  It  is  a  com- 
plete overturning  of  the  universal  rule  in 
regard  to  taxation.  The  power  and  the 
right  to  tax  are  always  presumed,  and  the 
exemption  is  to  be  clearly  granted.  Mere 
silence  is  the  same  as  a  denial  of  exemp- 
tion.'* Nothing  c^i^inly  can  be  clearer 
than  this.  Indeed,  the  opinion  of  Mr.  Jus- 
tice Peckham  in  this  case  is  so  clear  and 
forcible  that  we  quote  from  it  to  adopt  the 
following  passages  on  this  particular  propo- 
sition: "In  Wilaon  v.  Qainea,  9  Baxt.  546, 
it  was  held  by  the  supreme  court  of  Tennes- 
see that,  as  the  state  in  its  Ck>n8titution 
(Const.  1834,  art.  11,  §  7)  used  in  the  same 


connection  all  the  words  *rights,*  'privileges,' 
'immunities,'  and  'exemption/  each  of  these 
words  was  to  be  given,  in  statutory  inter- 
pretation, a  meaning  so  limited  as  not  to  in- 
clude anything  expressed  by  the  others,  and 
that,  when  any  one  of  them  is  found  in  a 
statute,  the  legislature  must  be  conclusively 
presumed  to  have  used  it  in  its  restricted 
sense.  This  decision  of  the  Tennessee  court 
tends  very  strongly  to  the  idea  that  the 
words  'immunity'  or  'exemption'  would  have 
been  required  to  secure  the  exemption  to  a 
company  in  a  case  like  this.  It  is  true  that 
this  view  was  not  assented  to  by  this  court 
as  being  the  correct  one  in  Tennessee  v. 
Whiticorth,  117  U.  S.  139,  146,  29  L.  ed.  833, 
835,  6  Sup.  Ct.  Rep.  649,  and  it  is  simply 
cited  for  the  purpose  of  showing  what  the 
Tennessee  court  did  decide  in  re^d  to  the 
meaning  of  its  own  Constitution  in  reference 


formed  by  a  consolidating  statute  out  of  con- 
stituent companies  holding  Irrepealable  char- 
ters as  to  corporations  created  de  novo.  And 
It  was  potent  to  preserve  the  right  of  the  state 
to  tax  a  railroad  corporation  organized  under 
a  coDsoIJdatfon  act  containing  no  limitation 
upon  the  taxing  power,  although  its  constitu- 
ent corporations  enjoyed  by  state  contracts 
special  tax  immunities.  The  general  reservar 
tion  statute  became  a  part  of  the  consolidation 
act.  Sute  V.  Maine  C.  R.  Co.  66  Me.  488; 
Maine  C.  R.  Co.  v.  Maine,  96  U.  S.  499,  24  L. 
ed  836. 

A  railroad  corporation  coming  into  existence 
in  Georgia  after  the  enactment  of  the  statu- 
tory Code  of  1863  of  that  state,  providing, 
inter  alkt  ({  1061),  that  artificial  persons 
called  corporations,  the  creatures  of  law,  are, 
except  so  far  as  the  law  forbids,  subject  to  be 
chaniged,  modified,  or  destroyed  at  the  will  of 
their  creator,  and  (f  1082)  that  in  all  cases  of 
private  charters  hereafter  granted  the  state 
reserves  the  right  to  withdraw  the  franchise 
nnleiis  such  right  is  expressly  negatived  In  the 
ciuuter,  may  lawfully  be  subjected  to  taxation 
onder  an  act  taxing  its  property  as  other  prop- 
erty in  the  state,  notwithstanding  It  was  born 
of  the  consolidation  of  pre-existing  corporations 
possessed  of  tax  Immunities  secured  by  charter 
contracts,  when  the  consolidation  act  did  not 
In  terms  perpetuate  the  immunity.  Atlantic  & 
G.  R.  Co.  V.  Georgia,  98  U.  S.  359,  26  L.  ed. 
185. 

MTlien,  at  the  time  a  street  railway  company 
is  incorporated,  there  Is  operative  a  general 
statute  making  the  articles  of  incorporation, 
by-laws,  rules,  and  regulations  of  all  corporar 
tloDs  thereafter  formed  or  reorganized  at  all 
times  subject  to  legislative  control,  and  to  al- 
teration, abridgment,  or  annulment  by  statute, 
and  providing  that  every  franchise  obtained, 
used,  or  enjoyed  by  any  such  corporation  may 
be  regulated,  withheld,  or  conditioned  whenever 
the  general  assembly  shall  deem  necessary  for 
the  public  good,  the  legislature  is  entitled  to  im- 
pose Tipon  such  company  additional  burdens  in 
respect  of  special  assessments  for  street  Im- 
provemenu,  notwithstanding  a  prior  contract- 
ual municipal  ordinance  upon  the  faith  of 
which  capital  was  invested  and  the  road  con- 
stracted.  Sioux  City  Street  R.  Co.  v.  Sioux 
City,  1&8  U.  8.  08,  34  L.  ed.  898,  11  Sup.  Ct. 
Rep.  'Z26. 

In  1856  the  state  of  Kentucky  enacted  a 
statute  providing  (i  1)  that  all  charters  and 
grants  of  or  to  corporations,  or  amendments 
thereof,  and  all  other  statutes,  should  be  sub- 
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Ject  to  amendment  or  repeal  at  the  will  of  the 
legislature,  unless  a  contrary  intent  be  therein 
plainly  expressed,  with  a  proviso  that,  whilst 
privileges  and  franchises  so  granted  might  be 
changed  or  repealed,  no  amendment  or  repeal 
should  Impair  other  rights  previously  vested: 
and  (i  3)  that  the  provisions  of  such  statute 
should  apply  only  to  charters  and  acts  of  in- 
corporation to  be  thereafter  granted,  and  the 
act  should  take  effect  from  its  passage.  The 
Louisville  Water  Company  was  Incorporated  in 
1854,  before  this  statute  was  passed;  the  ex- 
emption from  taxation  It  possessed  was  not 
granted  until  1882,  and  the  exempting  act  did 
not  express  any  intention  to  waive  the'  right 
to  alter,  amend,  or  repeal  it.  In  1886  the  leg- 
islature amended  the  general  revenue  laws  of 
the  state,  and  made  the  company  subject  to 
taxation  by  general  comprehensive  inclusion, 
unless  Its  exemption  continued  as  a  contract 
right  beyond  the  power  of  the  state  to  impair. 
It  was  decided  that  the  exemption  statute  was 
subject  to  the  provisions  of  the  general  act  of 
1856,  and  therefore  the  subsequent  taxing  of 
the  company  was  valid.  Lfouisvllle  Water  Co. 
V.  Clark,  148  U.  S.  1,  36  L.  ed.  55,  12  Sup.  Ct. 
Rep.  346. 

The  act  of  the  Kentucky  general  assembly  of 
May  1,  1886,  authorizing  the  city  of  Coving- 
ton to  acquire  lands,  build  reservoirs,  pumping 
stations  with  all  necessary  machinery  and  ap- 
pliances for  a  municipal  waterworks,  and  to 
issue  and  sell  Interest-bearing  bonds  to  meet 
the  cost  thereof ;  and  providing  that  such  reser- 
voirs, machinery,  pipes,  mains,  and  appurte- 
nances, with  the  land  upon  which  they  are  situ- 
ated, should  be  and  remain  forever  exempt  from 
state,  county,  and  city  taxes, — did  not  consti- 
tute an  Irrepealable  contract  between  the  city 
and  the  state  for  Immunity  from  taxation  be- 
cause at  the  time  of  its  enactment  the  general 
statute  of  1856  was  In  force  and  became  an  In- 
tegral part  of  the  grant.  Covington  v.  Ken- 
tucky. 173  U.  S.  231,  48  L.  ed.  679,  19  Sup. 
Ct.  Rep.  383. 

Certain  banks  in  Kentucky  have  vigorously 
contested  their  liability  to  taxation  under  the 
so-called  Hewitt  act,  upon  the  ground  that  by 
earlier  charter  acts  amounting  to  contracts 
they  could  not  constitutionally  be  subjected  to 
Its  provisions.  At  first  they  were  successful. 
The  Kentucky  court  of  appeals  twice  held  that 
they  had  Irrepealable  contracts  which  the  state 
had  no  power  to  impair  by  subsequent  taxing 
laws.  Franklin  County  Ct.  v.  Deposit  Bank, 
87  Ky.  370,  9  S.  W.  212;  Com.  v.  ij'armere' 
Bank,  97  Ky.  590.  31  S.  W.  1013. 
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to  this  subject.  That  the  legislature  was, 
about  the  time  in  question,  freely  incorpo- 
rating various  companies,  and  granting 
them  exemption  from  taxation  with  consid- 
erable liberality,  is  not  a  sufficient  reason  to 
induce  this  court  to  depart  from  the  uni- 
versal and  well-established  rule  making  a 
claim  for  exemption  a  matter  to  be  proved 
beyond  all  doubt.  The  circumstance  which 
we  regard  as  very  significant,  and  which  has 
already  been  alluded  to,  consists  in  the  omis- 
sion of  the  word  'immunities*  in  the  grant 
to  plaintiff  in  error.  That  omission  we  at- 
tach great  weight  to,  and  the  least  that  can 
be  said  of  it  is  that  it  involves  the  question 
in  doubt.  It  cannot  be  denied  that  the  de- 
cisions of  this  court  are  somewhat  involved 
in  relation  to  this  question  of  exemption. 
It  is  difficult  in  some  cases  to  distinguish 
the  language  used  in  each  so  far  that  the 


different  results  arrived  at  by  the  court  can 
be  seen  to  be  founded  upon  a  real  difference 
in  the  real  meaning  of  such  language.  The 
question  has  sometimes  arisen  upon  the  con- 
solidation of  different  companies,  and  some- 
times upon  a  sale  under  a  mortgage  fore- 
closure. Among  the  former  is  the  case  of 
Keokuk  d  W,  R,  Co.  v.  Missouri,  162  U.  S. 
301,  38  L.  ed.  460,  14  Sup.  Ct.  Rep.  608, 
where,  under  the  laws  of  Missouri  (§  4  of 
the  act  of  March  2,  1869 ) ,  there  was  a  pro- 
vision that  the  consolidated  companies 
should  be  'subject  to  all  the  liabilities  and 
bound  by  all  the  obligations  of  the  compa- 
nies within  this  state,'  and  'be  entitled  to 
the  same  franchises  and  privileges  under  the 
laws  of  this  state  as  if  the  consolidation  had 
not  taken  place.'  The  question  was  said  to 
admit  of  doubt  whether,  under  the  name 
'franchises    and    privileges'    an    inununity 


But  both  these  decisions  were  afterwards 
explicitly  oYerniled,  and  the  contrary  decided 
In  Deposit  Bank  v.  Daviess  County,  102  Ky. 
1T4,  44  L.  R.  A.  825,  39  S.  W.  1080,  and  the 
overruling  decision  was  affirmed  by  the  Su- 
preme Court  of  the  United  States  In  Citizens' 
Sav.  Bank  v.  Owensboro,  178  U.  S.  636,  43  L. 
ed.  840,  19  Sup.  Ct.  Bep.  580. 

That  decision  ran  to  this, — that  where  a 
bank  charter  provides  for  the  payment  of  a 
specific  tax  in  lieu  of  other  taxation,  or  grants 
an  exemption  of  some  part  of  the  corporate 
property  from  taxation,  and  in  the  same  act 
the  bank  is  expressly  made  subject  to  the  terms 
and  p'rovisions  of  an  earlier  general  law  making 
all  corporate  charters  subject  to  alteration, 
amendment,  or  repeal,  at  the  will  of  the  leg- 
islature, a  change  in  the  method  or  rate  of 
taxation,  or  a  discontinuance  of  the  exemption 
by  a  later  sUtute,  in  no  wise  impairs  the  obli- 
gation of  the  corporate  contract.  Cltlsens'  Sav. 
Bank  v.  Owensboro,  173  U.  S.  636,  43  L.  ed. 
840,  19  Sup.  Ct.  Hep.  530;  Deposit  Bank  v. 
Oweusboro.  173  U.  S.  662,  43  L.  ed.  850.  19 
Sup.  Ct.  Rep.  875. 

The  elementary  rule,  said  White,  J.,  for  the 
majority  in  these  cases,  is,  that  if,  at  the  time 
a  corporation  is  chartered  and  given  either  a 
commutation  or  exemption  from  taxation,  there 
exUts  a  general  statute  reserving  the  legisla- 
tive power  to  repeal,  alter,  or  amend,  the  ex- 
emption or  commutation  from  taxation  may 
be  revoked  without  impairing  the  obligations 
of  the  contract,  because  the  reserved  power 
deprives  the  contract  of  its  irrevocable  char- 
acter, and  submits  It  to  legislative  control. 
The  foundation  of  this  rule  is  that  a  general 
statute  reserving  the  power  to  alter,  repeal, 
or  amend  is  by  Implication  read  into  a  subse- 
quent charter,  and  prevents  it  from  becoming 
irrevocable.     Ibid. 

As  in  these  cases  there  was  not  alone  a  gen- 
eral act  of  this  kind,  but  also  one  made  by  un- 
ambiguous language  a  part  of  the  exemption 
act,  a  fortiori  was  the  latter  subject  to  change. 

c.  In  constitutions. 

When,  instead  of  a  statute,  there  is  a  provi- 
sion in  the  Constitution  of  a  state  that  all  cor- 
porate charters  shall  be  liable  to  alteration, 
amendment,  or  repeal  by  the  legislature  ad  libi- 
turn,  exemptions  not  antecedently  granted 
may  be  withdrawn,  and  new  taxes  Imposed  at 
any  time  without  infringing  the  contract  clause 
of  the  Federal  Constitution. 

The  effectiveness  of  such  a  constitutional 
provision  was  conceded  by  the  United  States 
60  L.  R.  A. 


Supreme  Court  in  New  Jersey  v.  Yard,  95  V. 
S.  104,  24  L.  ed.  332,  in  holding  a  general 
statute  to  the  same  effect  worthless  when  the 
legislature  declined  to  respect  it.  The  case  be- 
fore us,  said  the  court  through  Miller,  J.,  dif- 
fers from  those  In  which,  by  the  Constitutions 
of  some  of  the  states  this  right  to  alter,  amend, 
and  repeal  all  laws  creating  corporate  priv- 
ileges becomes  an  inalienable  legislative  power. 
The  power  thus  conferred  cannot  be  limited  or 
bargained  away  by  any  act  of  the  legislature, 
because  the  power  itself  Is  beyond  legislative 
control.  The  right  asserted  in  this  case  to 
amend  or  repeal  legislative  grants  to  corpora- 
tions, being  Itself  but  the  expression  of  tlie  will 
or  purpose  of  the  legislature  for  one  particular 
session  or  term  of  the  state  of  New  Jersey, 
cannot  bind  any  succeeding  legislature  which 
may  choose  to  make  a  grant  or  a  contract  not 
subject  to  be  altered  or  repealed. 

The  subsequeut  decisions  of  the  court  em- 
phasize this  distinction. 

If,  when  a  railroad  is  Incorporated  and 
vested  by  the  act  of  incorporation  with  the 
property,  franchises,  rights,  and  privileges  of 
an  older  company  thereby  dissolved  and  ac- 
quired under  mortgage  foreclosure  by  the  In- 
corporators, and  these  can  be  said  to  include  an 
immunity  or  exemption  from  taxation  granted 
to  and  enjoyed  by  the  mortgagor  company, 
there  is  in  force  a  constitutional  provision  and 
a  general  statute  of  the  incorporating  state, 
whereby  all  corporate  charters  are  subjei^t  to 
alteration  and  repeal  by  the  legislature, — there 
is  no  impairment  of  the  obligation  of  a  con- 
tract by  the  enactment  of  a  later  statute  taxing 
the  road.  Chesapeake  &  O.  R.  Co.  v.  Miller, 
114  U.  S.  176,  29  L,  ed.  121,  5  Sup.  Ct.  Rep. 
813. 

As  the  court  afterwards  said :  This  reser- 
vation of  power  to  alter  or  revoke  a  grant  of 
special  privileges  necessarily  became  a  part  of 
the  charter  of  every  corporation  formed  under 
the  general  statute  providing  for  the  forma- 
tion of  corporations.  A  legislative  grant  to  a 
corporation  of  special  privileges,  If  not  forbid- 
den by  the  Constitution,  may  be  a  contract; 
but  where  one  of  the  conditions  of  the  grrant  is 
that  the  legislature  may  alter  or  revoke  it,  a 
law  altering  or  revoking,  or  which  lias  the  ef- 
fect to  alter  or  revoke,  the  exclnslvs  character 
of  such  privileges  cannot  be  regarded  as  one 
Impairing  the  obligation  of  the  contract.  The 
corporation,  by  accepting  the  grant  subject  to 
the  legislative  power  so  reserved  by  the  Con- 
stitution, must  be  held  to  have  assented  to  such 
reservation.     Hamilton  Gaslight  &  Coke  Co.  v. 
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from  taxation  passed  to  the  new  company. 
Various  cases  are  cited  in  the  opinion,  which 
was  delivered  by  Mr.  Justice  Brown,  show- 
ing tie  grounds  taken  by  this  court  in  such 
cases.  In  Che^apeaJce  d  0.  R.  Co,  v.  MiUer, 
114  U.  S.  176,  29  L.  ed.  121,  5  Sup.  Ct,  Rep. 
813  (a  foreclosure  case),  it  decided  that  an 
immunity  from  taxation  enjoyed  by  one 
railroad  company  did  not  pass  to  the  pur- 
chaser under  the  foreclosure  of  a  mort^^, 
although  the  act  provided  that  the  purchas- 
er should  forthwith  become  a  corporation, 
'and  should  succeed  to  all  such  franchises, 
rights,  and  privil^^es  as  would  have  been 
had  by  the  original  company  but  for  such 
sale  and  conveyance.'  The  case  followed 
that  of  Morgan  v.  Louisiana,  93  U.  S.  217, 
23  L.  ed.  860  (also  a  foreclosure  case), 
where  it  was  held  that  the  words  'franchises, 
rights,  and  privileges '  did  not  necessarily  in- 


clude a  ffrant  of  exemption  or  immunity 
from  taxation.  See  also,  to  same  efiFect,  Mem- 
phis d  L.  R.  R.  Co.  V.  Railroad  Comrs.  112 
U.  S.  609,  sub  nom.  Memphis  d  L.  R.  R.  Co. 
V.  Berry,  28  L.  ed.  837,  5  Sup.  Ct.  Rep.  299. 
The  case  of  Picard  v.  East  Tennessee,  V.  d 
G.  R.  Co.  130  U.  S.  637,  642,  32  L.  ed.  1051, 
1063,  9  Sup.  Ct.  Rep.  640,  may  also  be  re- 
ferred to  upon  the  point  that  exemption,  al- 
though it  might  be  granted,  must  be  consid- 
ered as  a  personal  privilege,  not  extending 
beyond  the  immediate  grantee  unless  other- 
wise so  declared  in  express  terms;  and  it 
was  therein  declared  that  such  immunity 
would  not  pass  merely  by  a  conveyance  of 
the  properly  and  franchises  of  a  railroad 
company,  although  such  company  might  it- 
self hold  propeAy  exempt  from  taxation. 
In  that  case  Mr.  Justice  Field,  speaking  for 
the  court,  said :    '  It  is  true  there  are  some 


Uamilton,  146  U.  S.  271,  36  L.  ed.  969,  13  Sup. 
Ct.  Rep.  90. 

If  at  the  time  a  railroad  charter  is  granted 
the  state  Constltntlon  provides  that  all  cor- 
porate charters  may  be  altered,  amended,  or 
repealed  at  discretion  by  the  legislature,  the 
provision  becomes  a  part  of  the  charter  none 
the  less  when  that  instrument  is  silent  on  the 
subject,  and  any  subsequent  legislature  that  so 
wills  may  change  or  annul  It.  This  right  and 
power  is  wholly  unaffected  by  the  circumstance 
that  there  have  been  substituted  new  Constitu- 
tions in  succession,  each  containing  a  like  pro- 
Tlslon-  State  v.  Northern  C.  R.  Co.  44  Md. 
131. 

"It  is  elementary  that  where  the  Constitution 
of  a  state  reserves  the  right  to  repeal,  alter,  or 
amend,  all  charters  granted  by  the  legislature 
are  subject  to  such  provision,  and,  therefore, 
are  wanting  in  that  attribute  of  irrevocability 
which  is  essential  to  bring  them  within  the  in- 
tendment of  the  clause  of  the  Constitution  of 
the  United  States  protecting  contracts  from 
impairment.  The  cases  supporting  this  doc- 
trine are  so  numerous  that  they  need  not  be 
cited."  Northern  C.  R.  Co.  v.  Maryland,  187 
U.  S.  258,  47  L.  ed.  — ,  23  Sup.  Ct.  Rep.  62, 
Affirming  90  Md.  449,  45  Atl.  465. 

It  does  not  matter  what  is  the  form  of  a 
piece  of  legislation  that  confers  a  right  upon  a 
corporation.  Although  it  is  in  terms  a  stat- 
utory contract,  and  not  an  amendment  or  alter- 
ation of  a  charter,  if  the  latter  is  its  nature 
and  effect,  and  it  so  operates,  It  plainly  falls 
within  the  constitutional  reservation,  and  is 
not  irrepealable.    Jhtd. 

A  statute  empowering  a  municipality  to  levy, 
assess,  and  collect  for  city  uses  an  annual  busi- 
ness tax  of  a  specified  amount  upon  the  average 
quarterly  business  of  certain  concerns,  includ- 
ing banks  and  banking  institutions,  and  a  mu- 
nicipal ordinance  passed  pursuant  thereto,  tax- 
ing the  average  quarterly  discoimt  business  of 
banks  according  to  their  periodical  statement 
of  discounted  bills  and  notes,  imposes,  to  some 
extent,  at  least,  a  tax  upon  the  capital  of  the 
bank,  since  the  capital  is  employed  In  dis- 
counting. But  although  it  does  this,  and  by 
provisions  of  statute  law  operative  when  the 
bank  was  incorporated,  and  which  became 
parts  of  Its  charter,  it  was  declared  that  the 
capitAl  stock  should  not  be  subject  to  taxation 
save  for  state  purposes,  yet,  such  municipal 
Ux  statute  and  ordinance  are  saved  from  the 
constitutional  objection  that  they  impair  the 
obligation  of  a  contract,  by  the  presence  in  the 
state  Constitution  at  the  time  the  bank  was 
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chartered  of  a  provision  reserving  to  the  leg- 
islature power  to  revoke  or  annul  all  corporate 
charters  whenever  it  deems  them  injurious  to 
the  citiaens  of  the  commonwealth,  provided 
that  in  so  doing  no  injustice  Is  done  to  the  cor- 
porators. Iron  City  Bank  v.  Pittsburgh,  37 
Pa.  340. 

If  a  charter  provision  for  the  payment  by 
a  street  railway  corporation  of  a  specific  mu- 
nicipal license  fee  per  car  operated  can  be  said 
to  amount  to  a  contract,  by  implication,  when 
there  is  no  express  language  to  that  effect,  not 
thereafter  to  increase  such  fee,  still,  an  act  of 
the  legislature  enlarging  the  charge  does  not 
Impair  the  obligation  of  the  contract,  when  at 
the  time  the  road  was  chartered  the  state  Con- 
btitution  authorized  the  alteration,  amendment, 
and  repeal  of  all  corporate  charters.  Union 
Pass.  R.  Co.  V.  Philadelphia,  83  Pa.  429. 

Under  a  state  Constitution  reserving  to  the 
legislature  the  power  to  alter,  amend,  and  re- 
peal all  corporate  charters,  a  section  of  a  gen- 
eral railway  act,  providing  for  the  taxation  of 
corporations  formed  under  it  by  the  payment 
annually  of  a  percentage  on  their  paid-in  capi- 
tal in  lieu  of  all  other  taxes  may  be  repealed, 
and  a  new  statute,  putting  such  corporations 
upon  the  same  taxable  footing  with  natural 
persons,  and  taxing  them  upon  property  ad 
valorem,  may  be  enacted  without  thereby  im- 
pairing any  contract  obligation,  notwithstand- 
ing there  is  left  unchanged  in  full  effect  an- 
other section  of  the  general  railway  act  that 
provides  that  no  alteration,  amendment,  or  re- 
peal thereof  shall  operate  to  change  the  cor- 
porate rights  of  companies  formed  under  it, 
unless  specially  named  in  the  amendatory  act. 
Detroit  City  Street  R.  Co.  v.  Guthard,  61  Mich. 
180.  16  N.  W.  328 ;  Detroit  v.  Detroit  City  R. 
Co.  76  Mich.  421,  43  N.  W.  447. 

VIII.  Interpretations. 

a.  Extent  of  exemptions. 

1.  In  general. 

A  state  having  in  the  cha'rter  of  a  corpora- 
tion made  an  unalterable  contract  In  relation 
to  taxation.  It  is,  on  occasion,  a  matter  of  no 
small  difficulty  to  determine  how  far  the  tax- 
ing power  has  been  surrendered.  As  stated  at 
the  outset,  cases  that  merely  involved  a  ques- 
tion as  to  whether  or  not  a  particular  piece  of 
property  was  exempt  from  taxation  in  virtue 
of  a  contract  between  the  state  and  the  owner 
are  not  treated  in  this  note.  The  rule  is  that  a 
general   exemption  of   the  property   of   a   cor* 
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cases  where  the  term  ''privileges"  has  been 
held  to  include  immunity  from  taxation,  but 
that  has  generally  been  where  other  provi- 
sions of  the  act  have  given  such  meaning  to 
it.  The  later,  and,  we  think,  the  better, 
opinion  is  that,  unless  other  provisions  re- 
move all  doubt  of  the  intention  of  the  legis- 
lature to  include  an  immunity  in  the  term 
"franchise,"  it  will  not  be  so  construed.  It 
can  have  its  full  force  by  confining  it  to  oth- 
er grants  to  the  corporation.'  This  lan- 
guage is  referred  to  by  Mr.  Chief  Justice 
Fuller  in  the  case  of  Wilmington  d  W.  R, 
Co.  V.  Alahrook,  146  U.  S.  279,  36  L.  ed.  072, 
13  Sup.  Ct  Rep.  72,  where,  at  page  297,  146 
U.  S.,  page  979,  36  L.  ed.,  and  page  77,  13 
Sup.  Ct.  Rep.  he  says:  *We  do  not  deny 
that  an  exemption  from  taxation  may  be 
construed  as  included  in  the  word  "privileg- 
es," if  there  are  other  provisions  removing 


all  doubt  of  the  intention  of  the  legislature 
in  that  respect;'  dtins  the  Pioard  Case. 

"Looking  at  the  other  aide,  we  find  the 
case  of  Humphrey  v.  Pegues,  16  Wall.  244, 
21  L.  ed.  326,  where  there  was  a  grant  to  a 
railroad  company  of  '  all  the  rights,  powers, 
and  privileges'  granted  by  the  charter  of  an- 
other company,  which  exempted  the  proper- 
ty of  such  other  company  from  taxation,  and 
it  was  held  that  the  property  of  the  first 
company  was  therein  also  exempted.  Mr. 
Justice  Hunt,  in  delivering  the  opinion  of 
the  court,  said  that  'a  more  important  or 
more  comprehensive  privilege  than  a  perpet- 
ual immunity  from  taxation  can  scarcely  be 
imagined.  It  contains  the  essential  idea  of 
a  peculiar  benefit  or  advantage  or  special  ex- 
emption from  a  burden  falling  upon  others.' 
Again,  in  Tennessee  v.  Whittoorthf  117  U. 
S.  139,  29  L.  ed.  833,  6  Sup.  Ct.  Rep.  649, 


poratlon  relieves  only  such  property  as  Is  held 
for,  and  is  necessary  to  the  transaction  of,  the 
corporate  business. 

For  cases  Involving  the  application  of  this 
rule,  the  reader  is  referred  to  previous  annota- 
tions in  this  series.  (1)  The  note  to  the  case 
of  Yellow  River  Improvement  Co.  v.  Wood 
(Wis.)  17  L.  R.  A.  92,  and  (2)  div.  V..  snbdiv. 
d,  of  the  note  on  Taxation  of  corporate  fran- 
chises in  the  United  States,  to  the  case  of 
Louisville  Tobacco  Warehouse  Co.  v.  Com. 
(Ky.)  67  L.  U.  A.  33,  45-48. 

A  general  exemption  from  all  kinds  of  taxa- 
tion does  not  confer  immunity  against  special 
assessments  to  defray  the  cost  of  local  improve- 
ment. Illinois  C.  R.  Co.  V.  Decatur,  147  U.  S. 
190,  87  L.  ed.  132,  13  Sup.  Ct.  Rep.  298. 

This  case  gives  the  reason  for  the  rule  and 
reviews  several  of  the  decisions  that  sustain 
it.  The  rule  itself  has  commanded  universal 
recognition.  It  was  again  laid  down,  and  many 
authorities  were  cited  to  sustain  it,  in  Ford  v. 
DelU  &  P.  Land  Co.  164  U.  S.  662,  41  L.  ed. 
590,  U  Sup.  Ct.  Rep.  230. 

It  was  affirmed  again  in  Lake  Shore  &  M.  S. 
R.  Co.  V.  Grand  Rapids,  102  Mich.  874,  29  L. 
R.  A,  196,  60  N.  W.  767. 

The  most  frequent  applications  of  the  rule 
have  been  made  in  cases  of  religious,  charita- 
ble, educational,  and  other  exempt  corpora- 
tions of  that  ilk  that  lie  outside  of  the  scope 
of  this  note. 

What  is  covered  by  an  exemption  from  taxa- 
tion of  a  railroad  right  of  way?  The  act  of 
Congress  of  July  2,  1864  (13  U.  S.  Stat,  at  L. 
865,  chap.  217)  granted  ({  2)  a  right  of  way 
through  the  public  lands  to  the  Nerthem  Pa- 
cific Railroad  Company,  Its  successors  and  as- 
signs, for  the  construction  of  a  railroad  and 
telegraph  to  the  extent  of  200  feet  wide  on 
each  side  of  the  railroad  where  it  may  pass 
through  the  public  domain,  including  all  neces- 
sary ground  for  station  buildings,  workshops, 
depots,  machine  shops,  switches,  side  tracks, 
turntables,  and  water  stations ;  and  provided 
that  the  right  of  way  should  be  exempt  from 
taxation  within  the  territories  of  the  United 
States.  The  supreme  court  of  the  territory 
of  Montana,  in  1884,  held  void  an  assessment 
In  Custer  county  upon  "20  miles  of  railroad 
and  rolling  stock"  of  the  Northern  Pacific  Rail- 
road Company  because  of  this  exemption.  The 
court  cited  case  after  case  to  emphasise  the  dif- 
ference between  a  private  right  of  way  used 
intermittently  and  without  substantial  inter- 
ference with  the  rights  of  the  owner  of  the 
soil,  constituting  a  mere  easement,  and  a  rall- 
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road  right  of  way  amounting  to  a  practical  ap- 
propriation of  the  land  for  a  continuous  and 
exclusive  use  and  such  a  permanent  change  of 
surface  character  as  to  constitute  a  virtual  ap- 
propriation of  the  fee.  Northern  P.  R.  Co.  v. 
Carland,  5  Mont.  146,  8  Pac.  134. 

The  act  of  Congress  of  July  27,  1866  (14  U. 
S.  Stat,  at  L.  292,  chap.  278),  chartering  the 
Atlantic  &  Pacific  Railroad  Company,  granted 
to  that  corporation,  its  successors  and  assigns, 
the  like  right  of  way,  only  not  so  wide  by  half, 
through  the  public  lands  in  the  territories  of 
New  Mexico  and  Arizona.  The  2d  section  of 
the  act,  granting  the  right  of  way,  and  provid- 
ing for  Its  exemption  from  taxation,  except  in 
the  matter  of  dimensions,  was  In  identical  lan- 
guage with  the  grant  to  the  Northern  Pacific 
Railroad  Company.  The  Arisona  supreme 
court  four  years  later  decided  that  the  exemp- 
tion given  to  the  Atlantic  &  Pacific  Railroad 
Company  in  such  act  did  not  extend  to  super- 
structures, buHdlngs,  Improvements,  etc.,  on 
the  right  of  way  and  essential  to  the  opera- 
tions of  the  road.  It  held  that  an  assessmeMt 
upon  culverta  bridges,  grading,  cross-ties,  steel 
and  iron  rails,  fish  plates,  bolts,  and  spikes, 
steam  pumps,  water  tanks,  section  and  round 
houses,  coal  chutes,  side  tracks,  blacksmith 
shops,  and  telegraph  line  was  a  valid  Impost. 
It  was  insisted,  in  behalf  of  the  road,  that  the 
grant  of  a  right  of  way  was  a  grant  of  the 
real  estate  in  fee,  and  that,  as  whatever  was 
permanently  annexed  to  the  freehold  became 
a  part  of  the  realty,  the  exemption  of  the 
right  of  way  exempted  all  permanent  stroc- 
tures  upon  It.  No  one,  the  court  replied,  can 
question  tlu&t  a  right  of  way  is  an  interest  In 
realty,  nor  that  culverts,  bridges,  switches,  de- 
pots, etc.,  become  a  part  of  the  realty.  He 
who  has  title  to  the  right  of  way  has  title  to 
the  superstructure.  The  latter  would  pass  by 
grant,  and  be  subject  to  the  laws  regulating 
the  conveyance  of  real  estate.  Including  the 
statute  of  frauda  But  does  it  follow  that  the 
exemption  of  the  right  of  way  exempts  all  ap- 
purtenances afterwards  attached  thereto?  This 
is  the  question.  The  court  distinguished  the 
case  Just  cited  by  saying  that  it  rightly  de- 
cided to  be  invalid  an  assessment  of  **20  miles 
of  railroad  and  rolling  stock,"  because  such  an 
assessment  of  necessity  included  the  right  of 
way,  whatever  Its  character,  and  the  right  of 
way,  eo  nomine,  was  certainly  exempt.  This, 
It  said,  was  as  far  as  the  authority  of  that 
decision  went,  and  the  opinion  expressed  In  the 
case  as  to  the  exemption  of  the  superstructures 
on  the  right  of  way  is  simply  dictum.     Then, 
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it  was  held  that  a  right  to  have  shares  in 
its  capital  stock  exempt  from  taxation  with- 
in the  state  was  conferred  upon  a  railroad 
corporation  by  a  state  statute  granting  to  it 
'all  the  rights,  powers,  and  privileges,'  or 
granting  it  *all  the  powers  and  privileges' 
conferr^  upon  another  corporation  named, 
if  the  latter  corporation  possessed  by  law 
Biich  right  of  exemption.  The  question  in 
that  case  arose  as  to  the  meaning  of  certain 
statutes  passed  by  the  legislature  of  Tennes- 
see, resulting  in  the  consolidation  of  certain 
railroads  therein  mentioned.  In  the  course 
of  his  opinion,  Mr.  Chief  Justice  Waite  cites 
the  case  of  Philadelphia,  W.  d  B.  R,  Co.  v. 
Maryland,  10  How.  376,  393,  13  L.  ed.  461, 
468,  where  Mr.  Chief  Justice  Taney,  speak- 
ing of  a  statute  which  authorized  the  union 
of  two  railroad  companies  and  secured  to  the 
union  company  'the   property,   rights,  and 


privileges  which  that  law  or  other  laws  con- 
ferred on  them'  (the  separate  companies  or 
either  of  them),  said  that  such  language  ex- 
tended to  the  union  company  the  exemption 
from  taxation  contained  in  the  charter  of 
one  of  the  united  companies.  Mr.  Chief  Jus- 
tice Waite,  continuing,  in  his  opinion  said: 
*As  has  already  been  seen,  the  word  "privi- 
lege" in  its  ordinary  meaning,  when  used  in 
this  connection,  includes  an  exemption  from 
taxation.'  The  decision  of  this  last  case 
should  be  confined  to  the  peculiar  language 
used  in  the  various  statutes  therein  cited, 
wherein,  aside  from  the  word  *privil^e,'  it 
may  be  argued  that,  considering  all  the  lan- 
guage used  in  those  statutes,  the  intention 
of  the  legislature  to  exempt  the  company 
named  from  taxation  may  fairly  well  be 
made  out.  The  later  cases  of  Picard  v.  East 
Tennessee,  F.  d  0.  R.  Co.  130  U.  S.  637,  32 


adverting  to  the  well-settled  doctrine  that  the 
ordinary  grant  of  a  right  of  way  is  a  grant  of 
00  eaaement.  and  not  of  a  fee,  the  court  pro- 
ceeds: How  wc  are  to  conclude  from  these 
premises  that  the  exemption  of  a  right  of  way 
c^  vi  termini  exempts  from  taxation  the  super- 
stmcture,  we  cannot  see.  It  is  a  non  aequitur. 
The  principle  Is  then  invoked  that  taxation  is 
the  mle,  exemption  the  exception ;  grants  of 
exemption  must  be  strictly  construed, — must 
be  limited  to  their  barest  terms,  and  all  doubts 
most  be  resolved  against  the  grant ;  and  there- 
opon  the  opinion,  upon  this  branch  of  the  case, 
doses  thus :  It  Is  urged  with  great  force,  skill, 
and  ability  that  the  grant  of  a  right  of  way  to 
a  railway  Is  sui  generis j  and  is  In  fact  a  grant 
of  the  fee;  and,  if  so.  to  exempt  the  fee  so 
granted  is  to  exempt  the  superstructure.  It  is 
said  that  the  term  "right  of  way'*  is  used  to 
describe  the  land  granted, — that  is,  that  these 
are  words  of  description,  rather  than  of  tenure. 
We  cannot  concur  with  this  view,  and  no  au- 
thority can  be  found  which  so  holds.  We  must 
conclude  that  the  words  are  used  in  their  com- 
mon, well-known,  and  universally  accepted  le- 
gal meaning,  and  that  it  was  a  grant  of  an 
easement  as  defined  by  law.  It  was  not  a  grant 
of  the  fee.  Should  the  company  see  fit  to 
change  its  line  and  abandon  its  present  align- 
ment at  any  point,  the  right  of  way  so  aban- 
doned would  revert  to  the  grantor.  Atlantic  & 
P.  R.  Co.  V.  Lesneur  (Ariz.)  1  L.  R.  A.  244,  19 
Pac,  157. 

It  is  contended,  said  the  same  court,  soon 
afterwards,  that,  as  the  right  of  way  of  the 
railway  company  is  exempt,  that  exemption 
carries  with  it  the  exemption  of  all  the  Im- 
proTements  attached  thereto.  That  question 
has  been  disposed  of,  so  far  as  this  court  is  con- 
cerned, by  the  case  just  cited,  and  we  adhere 
to  the  decision  in  that  case.  Atlantic  &  P.  R. 
Co.  V.  Yavapai  County  (Aris.)  21  Pac.  768. 

A  decade  later,  the  Supreme  Court  of  the 
United  States  had  the  same  question  before  it 
upon  the  same  charter,  and  without  dissent 
reached  a  conclusion  diametrically  opposite. 
Wbat  is  meant  by  the  phrase  "the  right  of 
way?"  asks  McKenna,  J.,  opening  the  opinion 
of  the  court,  and  adds:  A  mere  right  of  passage, 
says  the  appellant,  while,  per  oontra,  the  appel- 
lee contends  that  the  fee  was  granted,  or.  If  not 
granted,  that  such  a  tangible  and  corporeal 
property  was  granted  that  all  that  was  at- 
tached to  it  became  patt  of  it  and  partook  of 
its  exemption  from  taxation.  Admitting  that 
the  primary  presumption  is  that  the  phrase  in 
question  was  used  in  its  technical  sense,  the 
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learned  Justice  says,  first,  that  such  presump- 
tion must  yield  to  an  opposing  context,  and  to 
the  otherwise  indicated  intent  of  Congress,  and, 
second,  that  the  technical  meaning  is  not  en- 
tirely restricted  to  the  mere  right  of  passage. 
As  to  the  first  point,  he  calls  attention  to  the 
fact  that  the  right  of  way  granted  was  exactly 
measured  as  a  physical  thing, — ^not  an  abstract 
right.  It  was  to  be  200  feet  wide,  and  care- 
fully broadened  to  Include  grounds  for  super- 
structures indispensable  to  the  railroad.  As  to 
the  second  point,  he  says  that  the  phrase  may 
mean  one  thing  In  a  grant  to  a  natural  person 
for  private  purposes,  and  another  thing  In  a 
grant  to  a  railroad  for  pnblic  purposes, — may 
bear  a  meaning  as  different  as  respectively  are 
the  purposes,  uses,  and  necessities.  He  quotes 
from  Keener  v.  Union  P.  R.  Co.  31  Fed.  128, 
Justice  Brewer's  remarks  that  the  term  "right 
of  way"  has  a  two-fold  significance.  It  is 
Hometimes  used  to  mean  the  mere  intangible 
right  to  cross, — ^a  right  of  crossing,  a  right  of 
way.  It  Is  often  used  otherwise,  to  indicate 
that  strip  which  the  railroad  company  appro- 
priates for  use  and  upon  which  it  builds  its 
roadbed.  Also,  from  .Toy  v.  St.  Louis,  138  U. 
S.  44.  34  L.  ed.  857,  11  Sup.  Ct.  Rep.  243.  those 
of  Justice  Blatchford  to  the  same  effect,  and 
finds  further  support  In  the  case  of  Missouri, 
K.  &  T.  R.  Co.  V.  Roberts,  152  U.  S.  114,  38 
L.  ed.  877,  14  Sup.  Ct.  Rep.  496,  deciding  that 
the  grant  to  the  X'nlon  Pacific  Railroad  Com- 
pany of  a  right  of  way  200  feet  wide  conveyed 
the  fee.  He  fortifies  this  by  citing  several  de- 
cisions of  state  courts  to  the  effect  that  a  rail- 
road right  of  way  is  much  more  than  an  ease- 
ment, because  It  involves  a  continuous,  per- 
manent, and  exclusive  usep  of  the  land  across 
wtUch  it  runs,  and  concludes  that  the  interest 
granted  to  the  Atlantic  &  Pacific  Railroad 
Company  was  real  estate  of  a  corporeal  quality, 
and  that  the  principles  relating  to  real  estate — 
one  of  which  Is  the  elementary  one  that  what- 
ever is  erected  thereon  becomes  n  purt  of  It, — 
apply.  And,  as  the  grant  is  free  from  am- 
biguity, the  rule  of  strict  construction  does  not 
come  in  play.  New  Mexico  v.  United  States 
Trust  Co.  172  U.  S.  171,  43  L.  ed.  407.  19  Sup. 
Ct.  Rep.  128.  The  necessary  effect  of  this  de- 
cision is  to  overrule  the  Arizona  cases. 

At  the  same  time  two  other  cases  between 
the  same  parties  were  decided  the  same  way 
upon  supposedly  the  same  state  of  facts  (172 
U.  S.  180,  43  L.  ed.  413,  19  Sup.  Ct.  Rep.  128). 
but,  upon  a  material  difference  In  the  facts  In 
one  of  these  cases  being  called  to  the  attention 
of  the  court,   a   reargument  of  that  case  was 
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L.  ed.  1051,  9  Sup.  Ct.  Rep.  640,  and  Wil- 
mington  d  W.  R.  Co,  v.  AUbrook,  140  U.  S. 
279,  36  L.  ed.  972,  13  Sup.  Ct.  Rep.  72,  show 
that  there  must  be  other  language  than  the 
mere  word  'privilege,'  or  other  provisions  in 
the  statute  removing  aJl  doubt  as  to  the  in- 
tention of  the  legislature,  before  the  exemp- 
tion will  be  admitted.  The  case  of  Mobile  d 
O.  R.  Co.  v.  Tennessee,  163  U.  S.  486,  38  L. 
ed.  793,  14  Sup.  Ct.  Rep.  968,  adds  nothing 
to  the  discussion  on  either  side.  The  par- 
ticular point  was  not  in  that  case,  but  it 
seems  to  be  cited  hy  counsel  for  plaintiffs  in 
error  for  the  purpose  of  showing  what  was 
the  general  condition  of  the  state  at  the 
time  of  the  adoption  of  the  Constitution  in 
1834,  and  what  was  the  policy  of  the  state 
in  regard  to  internal  improvements  which 
the  Constitution  declared  ought  to  be  en- 
couraged.    The  incorporation   of  an  insur- 


ance company  would  hardly  come  within  the 
most  liberal  meajiing  of  the  term  'internal 
improvements.'  If  this  were  an  original 
question,  we  should  have  no  hesitation  in 
holding  that  the  plaintiff  in  error  did  not  ac- 
quire the  exemption  from  taxation  claimed 
by  it,  and  we  think  at  the  present  time  the 
weight  of  authority  as  well  as  the  better 
opinion,  is  in  favor  of  the  same  conclusion 
which  we  should  otherwise  reach.'' 

It  is  impossible  for  us  to  add  to  the  ele- 
gance, clearness,  or  force  of  this  reasoning. 
It  will  be  noted,  too,  that  the  court  says  that 
the  case  of  Tennessee  v.  Whitworth,  117  U. 
S.  139,  29  L.  ed.  833,  6  Sup.  Ct.  Rep.  649, 
"must  be  confined  to  the  peculiar  language 
used  in  the  various  statutes  therein  cited, 
wherein,  aside  from  the  word  'privilege,'  it 
may  be  argued  that,  considering  all  the  lan- 
guage used  in  those  statutes,  the  intention 


granted.  After  the  rear^ment,  the  court  de- 
cided that  the  exemption  granted  In  the  char- 
ter was  au  exemption  only  of  the  right  of  way 
granted  by  Congress  through  the  public  lands, 
and  not  an  exemption  of  the  entire  right  of  way 
of  the  road.  The  rule  of  strict  construction  did 
apply  in  tliat  case,  and  the  tax  assessed,  so 
far  as  the  right  of  way  through  lands  acquired 
from  private  owners  was  concerned,  was  held 
a  valid  one.  New  Mexico  v.  United  States 
Trust  Co.  174  U.  S.  545,  43  L.  ed.  1079,  19 
Sup.  Ct  Rep.  784. 

A  yery  similar  question  was  decided  by  the 
supreme  court  of  Alabama  in  November,  1900. 
The  Montana,  Arizona,  and  United  States  Su- 
preme Court  decisions.  Just  referred  to,  were 
not  cited  or  discussed,  so  far  as  the  report 
shows,  by  either  counsel  or  the  court.  The 
question  in  the  case  was  whether,  under  the 
Alabama  statutory  scheme  for  assessing  rail- 
roads by  a  state  board,  the  local  assessors  were 
still  entitled  to  assess  as  ordinary  real  etate 
necessary  structures,  such  as  passenger  and 
water  stations,  freight  houses,  etc..  built  on 
the  right  of  way.  The  Jurisdiction  of  the  state 
board  was  confined  to  assessing  right  of  way, 
roadbed,  main  and  side  tracks,  rolling  stock, 
and  supplies  carried  on  cars  for  employees. 
The  local  assessors  were  empowered  to  assess 
the  other  real  estate,  fixtures,  machinery,  tools, 
and  property  of  railroad  companies  In  their  re- 
spective localities  as  other  property  of  like 
kinds  owned  by  private  citizens.  It  was  held 
that,  upon  cou  si  deration  of  the  context  and 
policy  of  the  statute,  the  legislature  meant  by 
right  of  way  only  the  easement  of  the  railroad 
in  the  lands  over  which  it  had  a  right  of  way 
not  occupied  by  roadbed  and  sidings,  and  that 
the  other  structures  on  the  right  of  way  were 
assessable  by  the  local  assessors,  and  not  by  the 
state  board.  Nashville  &  D.  R.  Co.  v.  State, 
129  Ala.  142,  30  So.  619.  The  case,  of  course, 
does  no  more  than  construe  the  Alabama  stat- 
utes respecting  railroad  taxation. 

An  exemption  of  Its  property  from  taxation 
for  a  term  of  years,  granted  to  a  railroad  cor- 
poration, does  not  extend  to  lands  it  has  leased 
for  1,000  years  at  an  annual  rental  equal  to 
5  per  cent  of  the  price  paid  by  the  lessor,  with 
a  covenant  to  pay,  in  addition,  all  taxes  and 
charges  on  the  land,  although  the  lessor  bought 
such  land  for  the  use  of  the  railroad.  Com. 
use  of  Greenup  County  v.  Chesapeake  &  O.  K. 
Co.  94  Ky.  16,  21  S.  W.  342. 

A  provision  In  the  charter  of  a  railroad 
corporation  for  the  payment  of  a  percentage 
tax  upon  its  capital  stock,  in  consideration  of 
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which  its  property  and  effects,  whether  real, 
personal,  or  mixed,  are  to  be  exempt  from  all 
and  every  other  charge  or  exaction  by  virtue  of 
any  law  of  the  state,  is  a  special  privilege  of 
the  corporation  itself,  and  does  not  extend  to 
the  property  of  other  lines  of  railroad  leased 
and  operated  by  such  company.  Lake  Shore  4 
M.  S.  K.  Co.  V.  Grand  Rapids,  102  Mich.  374, 
20  L.  R.  A.  195,  60  N.  W.  767. 

A  corporation  exempted  by  Its  charter  from 
paying  dividend  taxes,  in  consideration  of  pay- 
ing a  bonus  into  the  state  treasury,  la  liable 
when,  after  the  enactment  of  a  general  stat- 
ute for  taxing  the  net  earnings  of  corporations, 
it  Increases  the  amount  of  Its  capital  stock,  to 
the  net  earnings  tax  upon  the  Increase :  but  It 
still  remains  exempt  on  the  original  capital. 
Com.  V.  Columbia  Oil  Co.  1  Pearson  (Pa.)  377. 

A  corporate  charter  providing  for  the  pay- 
ment of  a  bonus  to  the  commonwealth  of  a 
stated  percentage  on  the  capital  stock  in  lieu 
of  any  tax  on  dividends  does  not  exempt  the 
company  from  taxation  thereafter  Imposed  up- 
on its  capital  stock.  Com.  v.  Jacobus  &  N. 
Mfg.  Co.  1  Dauphin  Co.  Rep.  82. 

A  section  In  a  corporate  charter  providing 
that  the  company  shall  be  "taxable  only  on 
the  proportion  of  dividends  on  its  capitaJ  stock, 
and  upon  net  earnings  or  income  only  In  pro- 
portion to  the  amount  actually  carried  by  it 
within  the  state,"  does  not  exonerate  It  from 
paying  a  bonus  upon  an  increase  of  its  capital, 
exacted  under  a  statute  applying  to  all  domes- 
tic corporations  with  certain  nonlncluslve  ex- 
ceptions. International  Nav.  Co.  v.  Com.  104 
Pa.  38. 

I'rovlsions  in  a  railroad  charter  and  land- 
grant  statute,  exempting  from,  or  commuting 
the  payment  of,  state  taxes,  do  not  limit  the 
sovereign  power  to  subject  the  corporation  and 
its  property  to  local  taxation.  State  use  of 
Pacific  R.  Co.  V.  Dulle,  48  Mo.  282. 

A  railroad  company  whose  charter  exempts 
Its  capital  stock  from  all  state  and  county 
taxes,  and  which  has,  by  accepting  a  land  grant 
from  the  state,  only  become  bound  to  pay  the 
state  annually  a  sum  equal  to  the  amount  of 
the  state  tax  on  other  real  and  personal  prop- 
erty of  like  value  upon  the  actual  cash  value 
of  all  its  property  in  specie,  still  retains  an 
exemption  from  both  state  and  county  taxes 
upon  Its  capital  stock  eo  nomine,  and,  although 
subject  to  state  taxes,  is  exempt  from  county 
taxes,  no  matter  how  designated,  upon  its  tan- 
gible property  in  specie.  A  statute,  therefore, 
subjecting  to  taxation  for  past  years  property 
which,    although    liable,    has    escaped    paying 
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of  the  l^skture  to  exempt  the  company 
named  from  taxation  may  fairly  well  be 
made  out''  Termeaaee  v.  Whittoorth  seems 
fairly  to  be  shaken  as  authority  by  the  later 
decisions  of  the  Supreme  Court  of  the 
United  States;  and  whether  it  is  sound  or 
unsound  cuts  no  figure  in  tiiis  case,  since  in 
that  case  no  new  constitution  intervened. 
The  material  fact  that  in  this  case  a  new 
constitution  does  intervene,  constitutes  the 
decisive  difference  between  this  case  and 
Tennessee  v.  Whitworth,  and  makes  this  case 
fall  within  the  principle  of  Keokuk  d  W,  B, 
Co.  V.  MissouH,  162  U.  8.  304,  38  L.  ed.  461, 
14  Sup.  Ct.  Rep.  608,  and  8t.  Louis,  I.  M.  d 
8.  R.  Go,  V.  Berry,  113  U.  S.  476,  28  L.  ed. 
1058,  5  Sup.  Ct.  Rep.  629.  See  also  Morgan 
V.  Louisiana,  93  U.  S.  223,  23  L.  ed.  861 ; 
Chesapeake  d  O.  R.  Co.  v.  Miller,  114  U.  S. 
186,  29  L,  ed.  124,  6  Sup.  Ct.  Rep.  813.    We 


therefore  reach  the  conclusion  that  the  con- 
solidation of  the  Louisville,  New  Orleans,  & 
Texas  with  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  resulted  in  the  creation 
of  a  new  corporation,  the  present  Yazoo  & 
Mississippi  Valley  Railroad  Company,  and, 
that  consolidation  having  been  effected  Octo- 
ber 24,  1892,  some  two  years  after  the  Con- 
stitution of  1890  went  into  effect,  §  180  of 
that  Constitution  effectually  cut  off  the  ex- 
emption claimed.  We  entertain  no  doubt 
whatever  of  the  entire  correctness  of  this 
view,  but,  if  the  doubt  existed,  the  same  re- 
sult must  follow  in  accordance  with  the 
well-settled  principle  that  all  doubt  must  be 
resolved  in  favor  of  the  taxing  power.  This 
principle  has  never  been  more  emphatically 
declared  than  in  Yazoo  d  M.  Valley  R,  Co, 
V.  Thomas,  132  U.  S.  174,  33  L.  ed.  302, 
10  Sup.  Ct.  Rep.  68,  in  the  following  clear- 


taxes,  does  not  make  such  railroad  company  li- 
able for  any  county  tax.  State  ex  rel.  Love  v. 
Hannibal  &  St.  J.  R.  Co.  101  Mo.  120,  13  S.  W. 
406. 

A  provision  In  a  corporate  charter  that  the 
real  and  personal  property  of  the  company  shall 
be  subject  to  the  same  taxes,  to  be  assessed  and 
collected  In  the  same  way,  that  the  real  and 
personal  property  of  Indlvldaal  citizens  is  as- 
sessed and  taxed,  and  not  otherwise,  followed 
by  the  enajctment  of  a  later  statute  making  a 
part  of  sach  charter  an  act  to  encourage  manu- 
factures, which  declared  that  the  state  would 
exempt,  for  ten  years,  from  taxation  all  such 
oompanles,  does  not  relieve  the  corporation 
from  taxation  upon  its  capital  stock  in  virtue 
of  a  later  geueral  statute  aptly  phrased  for  the 
pDipose.  State  v.  Simmons,  70  Miss.  485,  12 
So.  477. 

A  bank  charter  providing  that,  in  considera- 
tion of  the  cession  to  the  state  of  valuable 
rights,  or  the  payment.  In  lieu  thereof,  of 
$500,000,  the  corporation  shall  be  exempt  dur- 
ing its  life  from  all  taxes  to  the  state,  or  to 
any  parish  or  corporation  created  by  the  state, 
In  Its  capital  and  property  acquired  by  virtue 
of  the  act  of  incorporation ;  and  which  further 
profldea  that  all  profits  of  the  bank  shall  be 
added  to  and  made  a  part  of  the  capital,  ex- 
cept snch  part  thereof  as  may  remain  at  stated 
pwloda  after  the  redemption  of  a  series  of  out- 
standing bonds, — exempts  everything  which  en- 
ters into  and  makes  part  of  the  bank's  capital ; 
and.  by  consequence,  the  accumulated  profits 
held  for  bond  redemption  are  exempt,  when 
there  is  no  excess  for  dividends  to  the  stock- 
holders. Citizens*  Bank  v.  Bouny,  32  La.  Ann. 
239. 

It  does  not,  however,  exempt  the  bank  from 
paying  taxes  upon  land  acquired  by  it  upon 
foreclosure  of  mortgages  given  to  secure  sub- 
scriptions to  Its  stock,  when  the  state  Consti- 
tution prohibits  corporations  from  taking  and 
holding  longer  than  ten  years  any  real  estate 
not  necessary  to  their  legitimate  business,  and 
the  bask  has  become  subject  to  such  limitation 
by  accepting  an  act  of  the  legislature  having 
such  effect.  State  ex  rel.  Citizens'  Bank  v. 
Board  of  Assessors,  48  La.  Ann.  35,  18  So.  753, 
Affirmed  in  167  U.  S.  407,  42  L.  ed.  215,  17 
Snp.  Ct.  Rep.  1000. 

Neither  does  such  chartered  immunity  from 
taxation  upon  its  capital  excuse  the  bank  from 
license  taxes  upon  its  occupation  or  business. 
A  license  tax  upon  the  business  of  banking  is 
00  tax  upon  the  capital  employed  therein. 
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State  V.  Citizens'  Bank,  52  La.  Ann.  1086,  27 
So.  709. 

The  Supreme  Court  of  the  United  States,  in 
affirming  in  part  and  in  part  reversing  the  cir- 
cuit court  for  the  eastern  district  of  Louis- 
iana, in  the  case  of  Citizens*  Bank  v.  Orleans, 
54  Fed.  73,  decided  that,  un^er  this  charter, 
the  bank  (1)  was  exempt  from  state,  munici- 
pal, and  parochial  taxes  upon  its  capital  stock, 
its  banking  house,  and  furniture  acquired  and 
used  in  its  banking  business;  (2)  could  not  be 
compelled  to  pay  any  tax  assessed  eo  nomine 
upon  its  shareholders ;  and  (3)  was  taxable 
upon  real  estate  acquired  by  it  under  mortgage 
foreclosure.  It  declined  to  decide  whether  or 
not  the  stockholders  were,  exempt  from  taxes  on 
their  shares  if  the  bank  was  charged  with  no 
obligation  to  pay  such  taxes,  but  expressly  left 
that  question  -  open  to  debate  by  the  sharehold- 
ers themselves  in  case  the  state  later  should 
impose  such  a  tax.  It  also  left  open,  without 
prejudice  either  to  the  public  authorities  or 
the  bank,  the  question  of  the  right  of  the  state 
and  city  to  lay  a  license  tax  upon  the  bank. 
New  Orleans  v.  Citizens'  Bank,  167  U.  S.  371, 
42  L.  ed.  202,  17  Sup.  Ct.  Rep.  905. 

A  section  in  a  railroad  charter  that  the  cap- 
ital stock  of  the  company  shall  be  forever  ex- 
empt from  taxation,  and  the  road  with  all  Its 
fixtures  and  appurtenances,  including  work- 
shops, warehouses,  and  vehicles  of  transporta- 
tion, shall  be  exempt  from  taxation  for  the 
period  of  twenty  years  from  the  completion  of 
the  road  and  no  longer,  makes  the  road  and  ap- 
purtenances, buildings,  and  rolling  stock  sub- 
ject to  taxation  after  the  lapse  of  the  twenty- 
year  period,  irrespective  of  the  meaning  given 
to  the  term  "capital  stock,"  and  without  regard 
to  the  fact  that  the  capital  stock  has  all  been 
Invested  in  the  property  of  the  railroad.  Mem- 
phis ft  C.  R.  Co.  V.  Gaines,  3  Tenn.  Ch.  604. 

The  property  is  taxable  if  the  capital  stock 
per  se  is  exempt.  Memphis  ft  C.  R.  Co.  v. 
Gaines,  97  U.  S.  697,  24  L.  ed.  1091. 

A  somewhat  similar  provision  of  exemption 
In  another  railroad  charter  was  held  not  to 
confer  exemption  upon  lands  granted  by  Con- 
gress through  the  state  to  the  company.  St. 
Louis,  I.  M.  &  S.  R.  Co.  V.  Loftin,  98  U.  S. 
559,  25  L.  ed.  222. 

This  decision  was  followed  in  Memphis  &  St. 
L.  R.  Co.  V.  Loftin,  105  U.  S.  258,  26  L.  ed. 
1042. 

In  the  latter  case  the  rule  that  all  exemp- 
tions from  taxation  are  to  be  strictly  construed, 
and  every  doubt  resolved  in  favor  of  the  state, 
was  applied  in  giving  a  construction  to  a  law 
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cut  language :  "  Exemptions  from  taxation 
are  regarded  as  in  derogation  of  the  sov- 
ereign authority  and  of  common  right,  and 
therefore  not  to  be  extended  beyond  the 
exact  and  express  requirements  of  the  lan- 
guage used,  construed  atrictissimi  juris" 
It  necessarily  follows  from  these  views  that, 
on  this  ground  alone,  standing  by  itself, 
apart  from  all  other  considerations  in  this 
case,  we  mtist  and  do  hold  the  railroad  com- 
pany not  entitled  to  the  exemption  claimed 
except  in  the  particular  hereinafter  to  be 
mentioned,  and  this  independent  ground  of 
decision  disposes  of  the  case  regardless  of  all 
other  grounds.  It  will  be  observed  that  we 
have,  in  reaching  this  conclusion,  treated 
consolidation,  not  as  in  itself  meaning  neces- 
sarily that  a  new  corporation  must  be  cre- 
ated,* but  have  allowed  it  the  latitude  of  defi- 
nition sometimes  given  it,  very  loosely  and 


improperly,  as  we  think,  according  to  which 
"  consolidation  "  may  mean  "  merger,"  the 
absorption  of  one  corporation  by  another. 
Taking  the  word  even  in  that  sense,  as  we 
have  done  thus  far  throughout  this  discus- 
sion, we  have  nevertheless  found  that  the 
purpose  of  the  legislature  was  such  consoli- 
dation as  meant,  not  merger,  but  the  crea- 
tion of  a  new  corporation,  and  that  the  ar- 
ticles of  consolidation,  together  with  the  ac- 
tion of  the  stockholders  and  directors  of  the 
two  companies,  show  that  what  was  actually 
effected  was  the  creation  of  a  new  corpora- 
tion. It  is  not  necessary,  therefore,  to  say 
that  the  term  "  consolidation  "  ex  vi  termini 
imports  a  creation  of  a  new  corporation, 
though,  in  our  judgment,  such  is  its  true 
meaning,  as  shown  by  the  best-considered 
cases.  The  loose  phrase  ''consolidation  by 
merger  "  is  too  vague  and  confusing  to  sig- 


declarlng  that  swamp  and  overflowed  lands 
should  be  exempted  from  taxation  for  the  term 
of  ten  years,  or  until  they  were  reclaimed.  The 
contention,  on  the  one  side,  was  that  the  ex- 
emption continued  for  ten  years  absolutely  and 
thereafter  until  reclamation,  and,  on  the  other, 
that  it  continued  until  reclamation  only,  and 
in  no  event  beyond  a  decade.  The  latter  con- 
tention was  upheld,  the  more  readily  because 
the  state  court  had  so  ruled  oyer  twenty  years 
before. 

Tbe  exaction  by  a  municipality  of  a  specific 
fixed  9um  as  u  bonus  or  priyilege  tax,  payable 
annually.  In  ordinances  grrantlng  to  a  street 
railway  corporation  the  right  to  build  and  op- 
erate its  line  in  desijgrnated  streets  and  high- 
woys,  does  not  bar  the  city  from  levying,  nor 
exonerate  the  company  from  paying,  an  ad 
valorem  municipal  tax  upon  its  franchise, 
despite  the  fact  that  in  one  or  more  of  such  or- 
dinances the  bonus  was  expressly  called  a  fran- 
chise tax.  The  reason  is  that,  without  legis- 
lative authority,  a  city  cannot  grant  an  exemp- 
tion from,  nor  contract  to  commute,  taxes  upon 
property  legally  assessable.  Dallas  y.  Dallas 
Consol.  Electric  Street  R.  Co.  (Tex.)  66  S.  W. 
836. 

The  company  submitted  in  this  case  to  a  gen- 
eral ad  valorem  tax  upon  its  tangible  property. 
It  contested  a  |2,865  tax  on  what  was  called  its 
franchise  to  operate  and  maintain  lines  of 
street  railway  oyer  certain  streets.  The  ordi- 
nances granting  the  franchises  required  the 
company  to  carry  policemen  and  firemen  when 
on  duty  free  of  charge,  and  to  pave  and  repair 
the  streets  it  operated  In  (this  cost  $8,000  in 
two  years,  one  of  these  the  tax  year),  and  to  pay 
annually  fixed  sums,  called  in  some  instances  a 
bonus,  in  others  a  franchise  tax,  and  in  others 
still  left  unnamed,  amounting  in  all  to  over 
$2,600  a  year.  The  court,  while  of  the  opin- 
ion that,  in  the  absence  of  any  express  state- 
ment Ihnt  these  annual  exactions  were  In  lieu 
of  ad  valorem  taxes  upon  any  part  of  the 
property  of  tbe  road,  and  that  the  language 
used  evinced  no  clear  purpose  to  create  a  con- 
tract of  exemption  there  was  no  contract, 
really  rested  its  decision  on  the  ground  that  a 
city  had  no  power  to  exempt  or  commune  where 
the  legislature  bad  not  expressly  conferred  It 
by  statute. 

A  series  of  railroad  cases  in  North  Carolina 
are  in  point  here. 

The  charter  of  the  Raleigh  A  Gaston  Rail- 
road Company  provided  that  the  road  and  all 
engines,  etc.,  and  all  property  and  profits  of 
the  company,  should  be  exempt  from  any  pub 
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lie  charge  or  tax  whatsoever  for  the  term  of 
fifteen  years,  after  which  the  legislature  might 
impose  a  tax  not  exceeding  25  cents  annually 
on  each  share  of  the  capital  stock  held  by  In- 
dividuals whenever  the  annual  profits  should 
exceed  8  per  cent.  The  state  court  held  that 
this  did  not  constitute  a  contract  preventing  tbe 
taxation  of  the  franchises,  lands,  and  appur- 
tenances and  rolling  stock  of  the  company  after 
fifteen  yeara  In  its  view,  the  express  reserva- 
tion of  a  right  to  tax  tbe  shares  after  such 
time  had  elapsed  did  not  by  implication  ex- 
clude the  right  to  tax  the  property  of  the  com- 
pany.  Raleigh  &  O.  R.  Co.  v.  Reid,  64  N.  C.  155. 

The  United  States  Supreme  Court,  however, 
reversed  this  decision  (13  Wall.  269,  20  L..  ed. 
570)  on  the  authority  of  the  like  case  of  Wil- 
mington &  W.  R.  Co.  V.  Reid,  13  Wall.  264,  20 
L.  ed.  568. 

The  state  court  afterwards  followed  these  de- 
cisions. Worth  V.  Wilmington  A  W.  R.  Co.  89 
N.  C.  291,  45  Am.  Rep.  679 ;  Worth  v.  Raleigh 
4  O.  R.  Co.  89  N.  C.  301. 

A  conditional  exemption  from  taxation  of 
the  real  estate  of  a  railroad  company,  given  in 
its  charter,  until  its  dividends  of  profits  shall 
exceed  6  per  cent  per  annum,  is  not  satisfied, 
so  as  to  authorise  the  imposition  of  taxes,  by 
the  payment  during  the  Civil  War  of  a  larger 
dividend  In  confederate  currency.  Richmond 
&  D.  R.  Co.  N.  C.  Div.  V.  Brogden,  74  N.  C. 
707. 

Nor  is  such  condition  satisfied  by  the  pay- 
ment of  6%  per  cent  per  annum  rental  upon 
its  capital  stock  by  its  lessee,  when  more  than 
the  fraction  is  consumed  In  paying  interest  and 
for  other  necessary  expenses,  and  in  creating 
and  augmenting  a  sinking  fund.     IJtid. 

But  such  an  exemption  does  not  exempt  the 
corporate  franchises  from  taxation,     /bid. 

A  railroad  charter  declaring  that  all  ma- 
chines, wagons,  vehicles,  and  carriages  pur- 
chased with  the  funds  of  the  company,  and  all 
its  works  constructed  by  authority  of  the  In- 
corporating act,  and  all  profits  which  shall  ac- 
crue from  the  same,  shall  be  vested  la  the 
respective  shareholdera,  deemed  persoflal  es- 
tate, and  exempt  from  any  public  charge  or  tax 
whatever,  saves  the  corporation  from  liability 
to  pay  a  tax  upon  its  gross  receipts,  and  also 
from  a  percentage  tax  upon  the  actual  cash 
value  of  every  share  of  Its  capital  stock,  and 
from  a  privilege  tax  in  lieu  thereof  accordlni^ 
to  mileage  imposed  by  a  subsequent  statute,  be 
cause  the  later  legislation  Is  repugnant  to  the 
contract  clause  in  the  United  States  Constitu- 
tion.    Worth    V.    reteraburg   R.    Co.    89    N.    C. 
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Dify  anything  clearly.  One  miffht  aa  well 
say  *' merger  by  consolidation,  and  that 
equivalency  of  phrase  would  give  us  the 
equation  "consolidation  =  merger,"  which, 
manifestly,  is  nonsense.  The  term  "  consoli- 
dation" where  such  phrase  as  "consolida- 
tion by  merger"  occurs,  has,  as  it  seems 
to  U9,  been  carelessly  confounded  with  the 
term  "  amalgamation  "  as  used  in  England. 
Amalgamation,  in  the  English  sense,  prob- 
ably means  about  what  merger  does  with  us, 
but  it  is  not  consolidation  in  any  proper 
sense  of  the  term.  It  is  in  the  interest  of 
clearness  of  definition  that  consolidation 
should  be  limited  to  signify  such  union  of 
two  or  more  corporations  as  necessarily  re- 
sults in  the  creation  of  a  third  new  corpora- 
tion, and,  as  we  understand  the  decisions, 
this  is  what  is  known  aa  the  American  doc- 
trine, and  the  better  view.    Thus,  in  Green's 


Brice,  Ultra  Vires,  p.  631,  Mr.  Green  says, 
summing  up  in  a  most  learned  note :  "  The 
term  *  amalgamation '  is  seldom  applied  to 
corporations  in  this  country.  That  which 
takes  its  place  as  much  as  any  is  'consoli- 
dation.' But,  though  it  is  difficult  accu- 
rately to  define  amsilgamation  as  commonly 
iised  in  English  law,  it  certainly  has  a  wider 
meaning  than  consolidation  has  with  us. 
Consolidation  would,  e.  g.,  be  inapplicable  to 
a  union  of  two  or  more  companies  in  such  a 
way  that  one  of  the  original  corporations 
only  was  continued  in  existence,  while  the 
others  were  merged  or  absorbed  in  it.  The 
absorption  of  one  corporation  by  another 
would,  according  to  some  of  the  decisions, 
be  an  amalgamation  in  England;  but  it 
would  not  be  a  consolidation  here.  In  Mo- 
Mahan  v.  Morrison,  16  Ind.  172,  79  Am. 
Dec.  418,  a  case  frequently  cited  with  ap- 


901 :  Worth  v.  Seaboard  ft  R.  R.  Co.  89  N.  C. 
310. 

The  flame  court  had  occasion  afterwards  to 
consider  once  more  the  extent  of  the  exemp- 
tion given  the  Wilmingrton  ft  Weldon  Railroad 
Company,  and,  admitting  the  controlling  au- 
thority of  the  case  of  that  road  against  Reid 
(13  Wall.  264,  20  L.  ed.  568),  held  that  the 
exemption  did  not  cover  an  additional  road 
afterwards  acquired  aa  a  branch  line.  Wil- 
mlngtoD  ft  W.  R.  Co.  v.  Alsbrook,  110  N.  C. 
137.  14  8.  E.  652. 

In  Pacific  R.  Co.  v.  Maguire.  20  Wall.  36,  22 
L.  ed.  282,  and  Bailey  v.  Maguire,  22  Wall. 
215.  22  L.  ed.  850,  there  were  Involved  the 
exemptions  of  the  Pacific  Railroad  Company 
under  the  Missouri  act  of  December  25,  1852,  S 
12.  The  section  provided  in  substance,  that 
such  road  and  the  Southwestern  Branch  Rail- 
road each  should  be  exempt  from  taxation  until 
It  declared  a  dividend,  when  the  roadbed, 
balldlngs,  machinery,  rolling  stoclc,  and  other 
property  of  the  completed  road  at  the  actual 
cash  value  thereof  should  be  subject  to  taxa- 
tion at  the  rate  assessed  by  the  state  on  other 
m\  and  personal  property  of  like  value.  To 
this  end,  it  was  made  the  duty  of  the  presi- 
dent of  the  road,  every  1st  of  February  after 
It  was  finished  and  put  in  operation  and  had 
declared  a  dividend,  to  furnish  the  state  au- 
ditor a  sworn  statement  of  the  actual  value  of 
the  road]>ed.  buildings,  machinery,  engines, 
cars,  and  other  property  pertaining  to  the  com- 
pleted road ;  the  state  auditor  was  thereupon 
to  asaess  the  road  on  the  basis  of  such  state- 
ment, and,  if  the  company  omitted  to  pay  the 
tax  assessed  in  thirty  days,  it  was  penalized  at 
the  rate  of  10  per  cent  a  month.  The  default 
of  the  president  in  making  the  statement  sub- 
jected him  to  a  penalty  of  1 10,000.  Both  tax 
and  penalties  were  recoverable  In  an  ordinary 
action  at  law  by  the  state.  The  section  ended 
with  a  proviso  that  If  either  company  should, 
for  two  years  after  completing  its  road  and 
patting  it  in  operation,  fall  to  declare  a  divi- 
dend, the  exemptions  should  cease.  The  first 
of  these  cases  decided  (Clifford  and  Miller, 
JJ.,  dissenting)  that  the  section  created  a  con- 
tract between  the  state  and  the  railroad  com- 
cany  exempting  the  road  from  taxation  until 
it  was  completed  and  for  two  years  afterwards 
if  it  did  not  sooner  pay  a  dividend.  The  other 
case  decided  that  it  did  not  exempt  the  road 
from  other  than  state  taxes  after  the  two  years 
had  expired ;  nor  did  it  preclude  the  state  from 
adopting  a  different  method  of  valuation  and 
assessment  for  state  taxes. 

The  charter  of  the  Hannibal  ft  St.  Joseph 
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Railroad  Company  granted  by  Missoari  in  1840, 
contained  a  section  (i  40)  declaring  that  every 
person  who  should  cease  to  be  a  stockholder 
should  also  cease  to  be  a  member  of  said  com- 
pany, and  the  stock  of  said  company  should  be 
exempt  from  all  state  and  county  taxes.  This 
section  was  in  the  same  language  as  one  after- 
wards considered  in  State  ew  rel.  Guffey  v. 
Chicago,  te.  &  K.  C.  R.  Co.  89  Mo.  523,  14  S. 
W.  522,  Aflirmed  in  120  U.  S.  569,  30  L.  ed. 
732.  7  Sup.  Ct.  Rep.  693,  Rehearing  denied  in 
122  U.  S.  561.  30  L.  ed.  1135,  7  Sup.  Ct.  Rep. 
1300.  and  of  which  the  state  court  said  that 
It  might  be  conceded  to  exempt,  not  only  the 
stock  of  the  corporation,  but  also  the  property 
It  represented.  By  an  act  passed  in  1852  this 
company  was  given  the  benefit  of  the  congres- 
sional donation  of  public  lands.  The  act  was, 
in  substance,  the  same  as  the  statute  Involved 
in  Pacific  R.  Co.  v.  Maguire,  20  Wall.  36.  22 
L.  ed.  282:  Bailey  v.  Maguire,  22  Wall.  215. 
22  L.  ed.  850.  The  Missouri  supreme  court 
ruled,  in  respect  of  the  Hannibal  ft  St.  Joseph 
Railroad  Company,  that  the  act  of  1852,  upon 
acceptance  by  the  company,  modified  ajid  re- 
placed the  charter  provisions  concerning  taxa- 
tion, and  although  less  explicit  than  the  Pa- 
cific Railroad  acts,  did,  by  necessary  implica- 
tion, exempt  the  capital  stock  from  taxation, 
except  in  the  manner  and  at  the  time  therein 
specified.  And  it  held  that  a  subsequent  act 
taxing  ail  property  owned  by  Incorporated  com- 
panies over  and  above  their  capital  stock  did 
not  warrant  the  taxing  of  the  roadbed,  depots, 
cars,  and  locomotives,  and  other  real  and  per- 
sonal property  needful  to  operate  the  road,  be- 
cause all  these  were  pnrts  of  the  capital  stock. 
Hannibal  ft  St.  J.  R.  Co.  v.  Shacklett,  30  Mo. 
550. 

The  Missouri  act  of  March  21,  1868,  to  aid  in 
the  building  of  branch  railroads  In  the  state, 
passed  after  the  adoption  of  the  Constitution 
of  1865  prohibiting  the  exemption  from  taxa- 
tion of  all  except  governmental  and  public- 
school  property  in  the  state,  did  not  give  to 
railroads  built  according  to  Its  provisions  any 
exemption  from  taxation,  although  built  by 
railroad  corporations  empowered  originally  to 
build  branches  and  holding  irrepealable  char- 
ters containing  exemption  clauses  granted  be-  , 
fore  such  Constitution,  because  such  act  did 
not  contain  any  exemption,  and,  if  it  had,  it 
would  have  been  unconstitutional.  Chicago,  B. 
ft  fe.  C.  R.  Co.  V.  Guffey,  120  U.  8.  569,  sub 
nom.  Chicago,  B.  ft  K.  C.  R.  Co.  v.  Missouri  ex 
rel.  Guffey,  30  L.  ed.  732,  7  Sup.  Ct,  Rep.  693, 
Rehearing  denied  in  122  U.  S.  561,  30  L.  ed. 
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proval  in  the  later  decisions,  it  was  said 
that  the  eiTeot  of  the  consolidation  'was  a 
dissolution  of  the  three  corporations  named, 
and,  at  the  same  instant,  the  creation  of  a 
new  corporation,  with  property,  liabilities, 
and  stockholders,  derived  from  those  then 
passing  out  of  existence.'  Similarly,  in  State 
ex  rel.  Brown  v.  Bailey,  16  Ind.  46,  79  Am. 
Dec.  405,  consolidation  is  said  to  amount  to 
'  a  surrender  of  the  old  charters  by  the  com- 
panies, the  acceptance  thereof  by  the  legi!»- 
lature,  and  the  formation  of  a  new  corpora- 
tion out  of  such  portions  of  the  old  as  en- 
ter into  the  new.'  .  .  .  Where,  by  the 
terms  of  the  statute  and  deed,  the  first  cor- 
poration was  extinguished,  the  second  only 
continued  in  existence,  this  was  held  not  to 
be  '  an  amalgamation  or  consolidation  of  the 
two  corporations  into  one.'  Potcell  v.  North 
Missouri  B.  Co.  42  Mo.  63.     .     .     .     In  the 


American  view,  therefore,  it  would  seem  that 
the  dissolution  of  all  the  old  oorporations 
and  the  creation  of  one  new  one  are,  as  a 
rule,  involved  in  consolidation."  Mr.  Chief 
Justice  Puller  in  Wilmington  da  W.  R,  Vo, 
V.  AUbrook,  146  U.  S.  279,  36  L.  ed.  972,  13 
Sup.  Ct.  Rep.  72,  clearly  has  this  view  of 
consolidation.  He  says :  ''And  although  the 
transaction  was  described  by  the  legislature, 
in  the  act  of  1875,  as  a  consoli&tion,  it 
amounted  rather  to  a  merger,  or  an  amalga- 
mation, and  need  not  be  held  to  have  re- 
sulted in  a  new  corporation," — clearly  dis- 
tinguishing between  consolidation  on  the  one 
hand  and  merger,  or  amal^mation,  on  the 
other  hand  as  two  things  in  their  essential 
nature  wholly  different  from  each  other,  as 
undoubtedly  they  are.  So  the  supreme  eourt 
of  Arkansas  distinctly  holds  in  ki.  Louis,  I, 
M.  d  8.  R,  Go.  V.  Berry,  41  Ark.,  at  page 


1185,  7  Sup.  Ct.  Rep.  1300,  Afflrming  89  Mo. 
623,  14  S.  W.  522. 

The  word  "impost,"  in  a  corporate  charter 
providing  that  on  the  corporatlon*8  investing 
and  keeping  Invested  $500,000  in  real  estate  in 
the  state  its  real  and  personal  property  outside 
of  It  and  the  stock  held  or  owned  in  It  by  any 
of  its  stockholders  shall  not  be  liable  to  any 
tax  or  impost  whatsoever,  includes  every  kind 
of  enforced  contribution  to  the  public  treasury. 
State  V.  Heppeuheimer,  58  N.  J.  L.  633,  32  L. 
R.  A.  648,  34  Atl.  1061;  Hancock  v.  Singer 
Mfg.  Co.  62  N.  J.  L.  289,  42  L.  R.  A.  852,  41 
AU.  846. 

Such  a  charter  precludes  the  state's  levying, 
after  granting  it,  a  franchise  tax  upon  the  cap- 
ital of  the  corporation.     Ibid. 

A  clause  In  an  amended  charter  providing 
that  the  corporation  ^^nll  be  exempt  from  the 
payment  of  any  state,  county,  or  municipal  tax 
or  license  for  transacting  business  In  the  state 
gives  the  company  immunity  from  all  taxa- 
tion, and  not  merely  from  license  fees  or  priv- 
ilege taxes  for  carrying  on  business.  Bowling 
Green  v.  Kentucky  Masonic  Mut.  L.  Ins.  Co. 
5  Ky.  L.  Rep.  697. 

A  railroad  charter  declaring  that  the  capital 
stock  of  the  company  and  all  other  property  be- 
longing to  or  connected  with  the  railroad  shall 
be  exempt  from  taxation  until  eight  years  after 
such  road  shall  be  put  In  operation  prohibits 
the  legislature  from  levying  a  tax  designated 
as  a  privilege  tax  upon  the  corporation  before 
the  stated  period  expires.  Grand  Bluff  &  P.  G. 
R.  Co.  V.  Buck,  53  Miss.  246. 

An  exemption  in  a  railroad  charter  of  the 
company,  its  stock,  Its  railroad  and  appurte- 
nances, and  all  of  its  property  in  the  state  nec- 
essary or  Incidental  to  the  full  exercise  of  Its 
chartered  powers  includes  immunity  from  priv- 
ilege 5is  well  as  from  ad  valorem,  taxes;  and. 
under  a  state  constitution,  in  force  when  the 
charter  was  granted,  containing  a  section  mak- 
ing the  property  of  all  corporations  for  pecuni- 
ary profit  subject  to  taxation,  the  exemption 
fails  for  want  of  legislative  power  to  grant  any 
exemption :  the  immunity  from  privilege  taxes 
fails  with  the  loss  of  exemption  from 
ad  valorem  taxes.  Gulf  &  S.  I.  R.  Co.  v. 
Hewes.  188  U.  S.  66,  46  L.  ed.  86,  22  Sup.  Ct. 
Rep.  26. 

Ad  valorem  taxation  and  privilege  taxation 
are  different  matters  having  no  necessary  con- 
nection. The  same  person  may  be  subject  to 
both  or  to  one  and  not  The  other.  Subjection 
to  one  does  not  mean  subjection  to  the  other, 
nor  does  exemption  from  one  include  exemption 
from  the  other.  Whether  or  not  a  corporation, 
CO  L.  R.  A. 


conceded  to  be  exempt  from  ad  valorem  taxes, 
is  also  exempt  from  privilege  taxes,  depends 
wholly  upon  the  scope  of  the  exemption  clause. 
Knoxville  &  O.  R.  Co.  v.  Harris,  90  Tenn.  684, 
53  L.  R.  A.  921.  43  S.  W.  115. 

The  case  accordingly  held  that  a  contract  in 
a  railroad  charter  that  the  capital  stock,  the 
dividends  thereon,  the  road,  fixtures,  depots, 
workshops,  wai'ehouses,  and  rolling  stock  of 
such  corporation  should  be  forever  exempt 
from  taxation,  and  that  it  should  not  be  law- 
ful for  the  state,  or  any  political  division 
thereof,  to  impose  any  tax  upon  such  stock,  div- 
idends, property,  or  estate,  except  that,  when  the 
dividends  should  exceed  legal  interest,  these 
might  be  taxed  in  common  with  and  at  the 
same  rate  as  money  at  interest,  provided 
the  tax  did  not  go  so  far  as  to  reduce  the  div- 
idends below  the  legal  rate  of  interest. — ex- 
empted only  such  property  as  was  particularly 
mentioned:  hence,  by  omitting  to  name  them, 
left  open  to  ad  valorem  taxation  the  corporate 
franchise  and  surplus,  if  any,  and,  a  fortiori, 
did  not  exempt  from  privilege  taxation.     Ibid. 

This  case  was  followed  in  Harkreader  v.  Leb- 
anon &  N.  Tump.  Co.  101  Tenn.  680,  49  S.  W. 
761.  which  the  court  deemed  identical  in  prin- 
ciple. 

Under  the  operation  of  the  principles  here- 
tofore mentioned  («upra.  III.  a),  a  provision 
in  a  corporate  charter,  that,  in  consideration 
ot  certain  property  vesting  in  the  state  after  a 
limited  time,  the  stock  of  the  corporation 
should  be  exempt  from  taxation  by  the  state, 
or  by  any  parish  or  body  politic  under  Its  au- 
thority for  the  whole  term  of  the  charter,  con- 
fers no  immunity  from  the  payment  of  a  mn- 
nicipal  license  tax.  New  Orleans  v.  New  Oi^ 
leans  Canal  &  Bkg.  Co.  32  La.  Ann.  104. 

A  clause  in  a  railroad  charter  exempting 
the  capital  stock  forever,  and  the  road  with  all 
its  flxtui-es  and  appurtenances,  including 
workshops,  warehouses,  and  vehicles  for  trans- 
portation, for  twenty  years,  from  taxation,  con- 
fers no  exemption  of  the  franchise,  which  is  a 
distinct  species  of  property,  not  included.  At- 
lantic. T.  &  O.  R.  Co.  V.  Mecklenberg  County,  87 
N.  C.  129. 

A  municipal  ordinance,  providing  that,  in 
consideration  of  a  reduction  of  fares  by  a  street 
railway  line,  and  the  substitution  of  electric 
for  horse  traction,  the  company  is  released 
from  any  and  all  obligations  to  keep  in  repair 
any  part  of  the  streets  occupied  by  its  tracks 
In  the  municipality  ;  from  the  payment  of  car 
licenses,  except  as  specifically  stated;  and  from 
the  payment  of  taxes  of  any  and  every  kind 
upon   its  real  estate  and  personal  property, — 


1898. 


Adams  v.  Yazoo  &  M.  V.  R.  Co. 


518.  afterwards  affirmed  by  the  United 
States  Supreme  Court  (113  U.  S.  465,  28  L. 
ed.  1055,  5  Sup.  Ct.  Rep.  529),  saying: 
*'And,  in  the  absience  of  a  contrary  intention, 
clearly  expressed  in  the  law  authorizing  it, 
the  legal  effect  of  a  consolidation  is  to  ex- 
tinguish the  constituent  companies,  and 'to 
create  a  new  corporation  with  property,  lia- 
bilities, and  stockholders  derived  from  those 
then  passing  out  of  existence,*"  citing  Mo- 
Mahan  v.  Morrison,  16  Ind.  172,  79  Am. 
Dec.  418 ;  Lauman  v.  Lebanon  Valley  R,  Co. 
30  Pa.  42,  72  Am.  Dec.  685;  Gleanoater  v. 
Meredith,  I  Wall.  25,  sub  nom.  Ferguson  v. 
MereditK  17  L.  ed.  604;  Shields  v.  State, 
20  Ohio  St.  8G,  same  case  on  error,  95  U.  S. 
319,  24  L.  ed.  357 ;  Central  R,  S  Bkg.  Co.  v. 
Georgia,  92  U.  S.  665,  23  L.  ed.  757 ;  Maine 
C.  R.  Co.  V.  Maine,  96  U.  S.  499,  24  L.  ed. 
836;  Atlantic  d  O.  R.  Co.  v.  Georgia,  98  U. 


S.  359,  25  L.  ed.  186.  Mr.  Justice  Strong 
says  in  Atlantic  d  O.  R.  Co.  v.  Georgia,  98 
U.  S.  360,  25  L.  ed.  186,  that  this  view  of 
consolidation  accords  with  sound  reason. 
And  to  the  same  effect  are  Arkansas  Mid- 
land R.  Co.  V.  Berry,  44  Ark.  22,  and  At- 
lanta d  C.  Air-Line  R.  Co.  v.  State,  63  Ga. 
486.  As  before  remarked,  however,  it  is  not 
necessary  for  us  to  hold  that  the  true  defini- 
tion of  the  word  "  consolidation "  is  such 
union  of  two  or  more  corporations  as  neces- 
sarily results  in  the  creation  of  a  new  cor- 
poration. We  merely  remark  upon  what  we 
think  the  true  definition  of  the  word  should 
be  held  to  be,  in  the  interest  of  clearness  and 
definiteness  in  legal  phraseology,  adding  the 
authorities  which  restrict  its  signification 
as  indicated  above.  But  it  is  most  earnestly 
insisted  by  learned  counsel  for  the  railroad 
company  that  the  case  of  Natchez,  J.  d  C. 


goes  no  further  than  to  exempt  the  company 
from  the  payment  of  a  license  tax  or  fee  prop- 
er; that  is,  a  specific  tax  without  regard  to 
value.  The  corporation  remains  liable,  as  be- 
fore, to  a  tax  upon  its  franchise  ad  valorem 
as  property.  South  Covington  &  C.  Street  R. 
Co.  V.  Bellevue.  20  Ky.  L.  Rep.  1184,  57  L.  R. 
A.  50.  49  8.  W.  23. 

A  railroad  charter  providing  for  a  commuta- 
tion tax,  and  that  no  further  or  other  tax  or 
Impost  shall  be  levied  or  assessed  upon  the 
company,  does  not  exempt  the  frauchlaes  and 
privileges  of  the  corporation  alone,  but  It  also 
exempts  the  company  generally  from  all  other 
taxation  to  which  its  property,  In  common  with 
the  property  of  Individuals,  would  have  been 
subject  without  such  special  exemption.  State 
V.  Berry,  17  N.  J.  L.  80 ;  Camden  ft  A.  R.  Co.  v. 
HUiegas,  18  N.  J.  L.  11. 

There  are,  said  Chief  Justice  Walte  in  one 
caae  In  the  Supreme  Court  of  the  United  States, 
undoubtedly  many  cases  in  this  and  other 
courts  where  it  has  been  held  that  an  exemp- 
tion of  the  capital  stock  of  a  corporation  from 
taxation  is  equivalent  to  an  exemption  of  the 
property  into  which  the  capital  has  been  con- 
verted. But  in  all  these  cases  we  think  it  will 
be  found  that  the  question  turned  upon  the  ef- 
fect to  be  given  to  the  term  "capital"  or  "cap- 
ital stock"  as  used  In  the  particular  charter 
under  consideration,  and  that,  when  property 
has  been  exempted,  it  has  been  because,  taking 
the  whole  charter  together,  it  was  apparent 
that  the  legislature  so  intended.  Thus,  the 
capital  stock  of  a  bank  usually  consists  of 
money  paid  in  to  be  used  In  banking,  and  an 
exemption  of  such  capital  stock  from  taxation 
must  always  necessarily  mean  an  exemption  of 
the  securities  into  which  the  money  has  been 
converted  In  the  regular  course  of  a  banking 
business.  And,  in  general,  an  exemption  of 
capital  stock,  without  more,  may,  with  great 
propriety,  be  considered,  under  ordinary  cir- 
cumstances, as  exempting  that  which  in  the 
legitimate  operations  of  the  corporation  comes 
to  represent  the  capital.  But  here,  wliile  the 
capital  stock  is  exempt  forever,  the  "road  with 
all  Us  fixtures  and  appurtenances,  including 
workshops,  warehouses,  and  vehicles  of  trans- 
portation,** becomes  taxable  after  a  limited 
time.  Clearly,  under  such  circumstances,  it 
could  not  have  been  understood  that  the  enu- 
merated property  was  to  represent  the  capital 
for  the  purposes  of  taxation.  Memphis  &  C.  R. 
Co.  V.  Gahies,  97  V.  S.  697,  24  L.  ed.  1091. 

While,  hi  the  absence  of  any  words  showing 
a  different  intent,  an  exemption  of  the  capital 
GO  L.  R.  A. 


stock  of  a  corporation  may  imply  and  carry 
with  It  an  exemption  of  the  property  In  which 
such  stock  is  invested,  >et,  if  the  legislature 
uses  language  at  variance  with  such  intention, 
the  courts,  which  never  presume  a  purpose  to 
exempt  any  property  from  its  Just  share  of  the 
public  burdens,  will  construe  any  doubts  which 
may  arise  as  to  the  proper  interpretation  of 
the  charter  against  the  exemption.  Central  R. 
ft  Bkg.  Co.  V.  Wright,  164  U.  S.  327,  41  L.  ed. 
454,  17  Sup.  Ct.  Rep.  80. 

Thus,  under  a  clause  in  a  corporate  char- 
ter, providing  that  the  railroad  and  the  appur- 
tenances of  the  company  thereby  incorporated 
shall  not  be  taxed  higher  than  a  stated  per- 
centage upon  the  annual  net  income  of  the 
corporation,  and  that  no  municipal  or  other  cor- 
poration shall  have  power  to  tax  the  "stock" 
of  the  said  company,  but  may  tax  its  property, 
real  and  personal,  within  the  local  jurisdiction 
In  the  ratio  of  taxation  of  other  like  property 
In  the  locality,  the  right  of  municipalities  to 
tax  the  railroad  property  within  their  several 
Jurisdictions  Is  not  restricted  to  such  property 
as  is  not  embraced  in  the  phrase  "railroad  and 
appurtenances,"  nor  is  the  property  repre- 
sented by  the  corporate  "stock"  exempt  from 
municipal  taxation  beyond  the  percentage 
named  In  the  charter;  but  the  municipalities 
have  a  right  to  tax  all  the  real  and  personal 
property  of  the  corporation  within  their  re- 
spective limits  in  the  same  ratio  that  they  tax 
other  similar  property.     Ihid. 

The  word  "stock,"  in  such  a  charter,  or- 
dinarily includes  the  property  of  the  corpora- 
tion represented  by  its  stock ;  but  this  is  only 
true  when  the  context  does  not  require  a  dif- 
ferent construction,  nor  show  that  the  word 
was  used  in  a  different  sense.     Ibid. 

It  Is,  says  Brown,  J.,  in  that  case,  contended 
that  the  prohibition  of  the  taxation  of  the 
stock  applies  equally  to  the  property  repre- 
sented by  the  stock.  In  support  of  this  con- 
tention, we  are  cited  to  decisions  holding  that 
a  tax  upon  the  property  is  a  tax  upon  the 
stock.  lu  examining  these  cases,  it  will  be 
found  that  the  words  "stock,"  or  "capital 
stock,"  were  used  In  the  sense  of  the  capital, 
the  plant,  or  property  of  the  company,  and  not 
In  the  sense  of  stock  or  shares  of  stock  as  dis- 
tinguished from  the  property  of  the  company. 
Ibid. 

A  general  exemption  of  the  capital  stock  of 
a  corporation  without  any  qualifying  words  ex- 
empts the  corporate  property  In  which  the  cap- 
ital  stands   invested.     Rome   R.   Co.   v.   Rome, 
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R.  Co,  V.  Lambert,  70  Miss.  781,  13  So.  33, 
is  r€9  judicata  of  this  entire  controversy. 
Kxcept  in  the  single  particular  to  be  herein- 
after mentioned,  this  position  is  wholly  un- 
tenable. The  rule  laid  down  by  Mr.  Justice 
Field  of  the  United  States  Supreme  Ck>urt 
in  Cromwell  v.  Sac  County,  94  U.  S.  351, 
24  L.  ed.  195,  Reaffirmed  in  Keokuk  d  W, 
R.  Co.  V.  Missouri,  152  U.  S.  304,  38  L.  ed. 
451,  14  Sup.  Ct.  Rep.  608,  and  in  New  Or- 
leans V.  Cttizene  Bank,  167  U.  S.  397,  42 
L.  ed.  211,  17  Sup.  Ct.  Rep.  905,  and  in 
Southern  P.  R.  Co,  v.  United  States,  168  U. 
S.  at  page  48,  42  L.  ed.  at  page  376,  18  Sup. 
Ct.  Rep.  18.  is  this:  That  where  the  parties 
are  the  same,  and  the  subject-matter  and 
catise  of  action  are  the  same,  the  estoppel 
extends,  not  only  to  what  was  decided,  but 
to  all  that  might  have  been  decided,  in  that 
case ;  but  where  the  parties  are  substantially 


the  same,  but  the  cause  of  action  different, 
it  only  extends  to  what  was  necessarily  in- 
volved and  was  actually  decided  in  the  first 
jmit, —  wliich  is  the  doctrine  laid  down  in 
the  Duchess  of  Kingston's  Case  [20  How.  St. 
Tr.  355].  The  parties  in  the  Lambert  Case 
w^re  the  Natchez,  Jackson,  &  Columbus 
Railroad  Company  and  the  sheriff  of  Adams 
county,  and  the  subject-matter  or  cause  of 
action  was  the  tax,  state  and  county,  on  the 
part  of  the  Natchez,  Jackson,  &  Columbus 
Railroad  within  Adams  county.  The  exemp- 
tion asserted  was  under  the  charter  of  the 
Natchez,  Jackson,  &  Columbus  Railroad 
Company.  In  this  case  the  parties  are  the 
Illinois  Central  Railroad  Company  and  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany on  the  one  hand  and  the  state  revenue 
agent  on  the  other,  and  the  subject-matter 
ia  state  and  county  taxes  of  an  entirely  dtf- 


14  Ga.  275 ;  Connersyille  v.  Bank  of  the  State, 
10  iDd.  105. 

A  Hection  in  a  railroad  charter  providing 
that  whenever  any  portion  of  the  road  shall  be 
completed  through  the  state,  and  is  paying  an 
interest  of  8  per  cent  per  annum  on  its  cost, 
and  not  before,  such  portion  may  be  taxed  the 
same  percentage,  and  no  more,  upon  the  cap- 
ital expended  In  the  construction  thereof  as 
lands  In  the  state  shall  be  taxed,  la  susceptible 
of  no  other  construction  than  that  the  corpora- 
tion is  to  be  exempt  from  all  taxation  until  by 
Its  earnings  It  shall  pay  an  annual  interest  of 
8  per  cent  upon  that  part  of  Its  road  within 
the  state,  after  which  the  road  becomes  sub- 
ject to  taxation  at  the  rate  per  cent  that  lands 
are  taxed  by  the  general  revenue  laws  of  the 
state  then  In  force.  If,  said  the  court,  the 
language  employed  seems  awkward,  it  is  not  for 
us,  by  verbal  refinements,  to  strip  It  of  its 
manifest  meaning  and  intention.  That  such 
exemption  from  taxation,  contained  in  the  char- 
ter of  a  corporation  organized  under  it.  Is  Ir- 
repealable  and  Inviolable,  Is  too  well  settled  to 
need  elucidation  or  citation  of  authorities.  No 
principle  has  been  more  repeatedly,  or  more 
violently,  assailed;  none  has  more  successfully 
withstood  the  shock  of  every  assault.  It  Is  be- 
lieved that  no  good  purpose  can  be  subserved 
by  un  extended  discussion  of  It.  Mobile  &  O. 
R.  Co.  V.  Moseley,  52  Miss.  127. 

A  railroad  charter  containing  a  section, 
reading:  "The  stock  of  said  company  shall  be 
exempt  from  taxation  for  the  period  of  twenty 
years  after  Its  completion." — exempts  the  prop- 
erty represented  by  the  stock.  Scotland  Coun- 
ty V.  Missouri,  I.  &  N.  R.  Co.  65  Mo.  123. 

In  accordance,  said  the  court  In  that  case, 
with  the  decision  of  this  court  in  the  case  of 
Hannibal  &  St.  J.  R.  Co.  v.  Shacklett,  30  Mo. 
.550.  supported  as  it  is  by  numerous  decisions 
In  other  states,  it  is  clear  that  a  tax  on  the 
property  represented  by  the  stock  Is  substantial- 
ly a  tax  on  the  stock.  It  Is  simply  respectful 
to  the  legislature  to  assume  that  a  valuable 
privilege  was  designed  to  be  conferred  by  this 
section  ;  but,  if  the  exemption  of  the  stock  did 
not  extend  to  the  property  which  the  stock  rep- 
resents, the  section  was  purely  Illusory.     Ibid. 

The  Maryland  court  of  appeals  entertains — 
at  least,  did  at  one  time  entertain — similar 
views.  It  decided.  In  one  set  of  cases,  that,  as 
the  stock  represents  the  property  of  a  company, 
the  exemption  of  the  one  must  be  considered 
the  exemption  of  both,  unless  the  exemption  is 
made  on  the  ground  of  selection  to  show  which 
60  L.  R.  A. 


is  Intended  to  be  taxed  to  the  exclusion  of  the 
other.     Tax  Cases,  12  GUI  &  J.  117. 

And  In  another  case  It  declared  that  It  Is 
perfectly  understood  that  the  stock  of  a  bank 
Is  the  representative  of  its  whole  property: 
and,  when  a  tax  has  been  laid  on  the  stock  In 
the  hands  of  the  shareholders,  the  real  and 
personal  estate  of  the  corporation  becomes  ex- 
empt from  taxation.  To  tax  both  the  real  and 
personal  property  and  the  stock  would  be  a 
double  tax,  and  therefore  illegal  and  unjust, 
Gordon  v.  Baltimore,  5  Gill,  236. 

And  In  a  third  It  held  that  a  charter  provi- 
sion that  the  shares  of  stock  of  the  company 
shall  be  personal  property,  and  exempt  from 
the  Imposition  of  any  tax  or  burden,  exempted 
the  company,  as  well  as  the  stock,  from  taxa- 
tion. Baltimore  v.  Baltimore  &  O.  R.  Co.  6 
iiilU  288,  48  Am.  Dec.  531.  In  this  case  the  de- 
cision was  that,  as  the  shares  of  the  capital 
stock  of  a  corporation  embraced  all  Its  prop- 
erty, tangible  and  Intangible,  and  Its  franchise, 
a  declaration  In  the  act  Incorporating  the  Bal- 
timore &  Ohio  Railroad  Company,  that.  In  con- 
sideration of  the  paymi^nt  annually  of  6  per 
cent  on  $3,000,000  of  state  construction  bonds. 
the  shares  of  its  capital  stock  should  he  deemed 
personal  estate  and  be  exempt  from  any  tax  or 
burden,  gave  immunity  from  taxation  to  every- 
thing which  constituted  the  stock  and  gave  it 
value.  That  it  not  only  saved  the  company 
from  all  state  taxes,  but  aJso  from  taxation  by 
any  local  government  within  whose  jurisdiction 
the  company  might  have  either  real  or  personal 
property.  A  right  the  state  does  not  possess, 
she  cannot  delegate  to  her  subordinates. 

In  Gordon  v.  Appeal  Tax  Court,  3  How.  133. 
11  L.  ed.  520,  the  Supreme  Court  of  the  United 
States  held  that  an  exemption  from  taxation, 
given  in  these  terms :  That,  upon  any  of  the 
afoi*osaid  banks  accepting  and  complying  with 
the  terms  and  conditions  of  this  act,  the  faith 
of  the  state  Is  hereby  pledged  not  to  Impose 
any  further  tax  or  burden  upon  them  during 
the  continuance  of  their  charters  under  this  act. 
— carried  exemption  from  taxation  to  the 
shares  of  stock  in  such  banks  held  by  the  stock- 
holders. 

In  New  Jersey  the  same  view  was  adopted. 
A  section  of  the  charter  of  a  transportation 
company,  enacting  that  from  and  after  the 
completion  of  the  works  it  should  be  the  dnty 
of  the  corporate  treasurer,  quarterly,  to  make 
sworn  returns  of  the  number  of  passengers  and 
tons  of  freight  carried  on  the  line,  and  to  pay 
the  state  treasurer  10  cents  for  each  passenger 
and    15    cents    for    each    ton    of    merchandise 
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ferent  railroad,  the  Louisville,  New  Orleans, 
t  Texas  Railroad,  and  an  exemption  is 
claimed  under  the  charter  of  the  Louisville, 
Xew  Orleans.,  &  Texas  Railroad  Company, 
an  entirely  different  charter.  It  is  perfectly 
manifest,  therefore,  that  neither  the  parties 
nor  the  subject-matter  are  the  same,  except 
in  the  particular  to  be  hereafter  mentioned. 
The  thing  adjudged  in  the  Lambert  Case 
wa<)  that  state  and  county  taxes  were  not 
due  on  that  part  of  the  Natchez,  Jackson,  & 
Columbus  Railrofiul  Company  lying  within 
Adams  county.  It  is  true,  the  principle  of 
the  decision  would  extend  to  the  exemption 
of  the  whole  property  of  the  Natchez,  Jack- 
son, &  Columbus  Railroad  Company,  but 
that  was  not  the  thing  adjudged,  and  that 
feature  of  the  decision  is  persuasive  under 
the  doctrine  of  atare  decisis^  and  not  bind- 
ing as  an  estoppel  under  the  doctrine  of  res 


judicata.  It  is  also  true  that  to  claim  the 
benefit  of  res  judicata  as  estoppel,  in  the 
strict  and  technical  sense,  it  must  be  pleaded 
or  offered  in  evidence.  It  is  further  to  be 
remarked  that  it  is  not  the  reason  which  a 
court  gives  for  its  decision  which  constitutes 
estoppel,  but  tlie  tiling  it  adjudges.  This  is 
well  settled  in  Buckner  v.  Galcote,  28  Miss. 
432.  The  property  adjudged  by  a  court  to 
a  litigant  is  his  thenceforward  under  the 
doctrine  of  res  judicata  as  a  rule  of  prop- 
erty as  against  the  parties  in  that  same  liti- 
gation ;  but  the  reasons  which  the  court  may 
give  for  the  decision  are  thereafter  simply 
persuasive  under  the  doctrine  of  stare  de- 
cisis, and  not  in  themselves  to  be  invoked 
as  the  estoppel.  It  is  a  mere  confusion  of 
thought  to  blend  these  two  wholly  different 
principles  underlying  these  legal  doctrines, 
and  thus  practically  treating  them  as  the 


transported,  and  that  no  other  tax  or  Impost 
should  be  levied  or  assessed  upon  the  said  corn- 
pan  j.  extends  the  granted  exemption  to  the  in- 
tprest  of  the  Individual  stockholders  in  the 
property  of  the  corporation.  State,  Fish,  Pros- 
ecutor. V.  Branln,  23  N.  J.  L.  484. 

The  court  said  in  that  case  that  the  princi- 
ple must  be  considered  as  settled  that  an  ex- 
emption of  the  corporation  exempts  also  the 
stockholder  from  taxation  upon  his  Individual 
stock.     Ihid. 

But.  while  so  deciding  In  respect  of  the  char- 
ter contract  of  exemption,  the  court  also  held 
that  a  bank  stockholder  Is  taxable  on  his  stock 
notwithstanding  his  bank  is  also  taxed  at  the 
same  time  upon  its  capital.  This  is  taxing  the 
same  thing  twice,  it  is  oppressive,  unequal,  and 
unjust,  but  the  legislature  has  the  power  to 
do  Just  this  thing.     Ihid. 

Sections  In  railroad  charters,  enacting  that, 
as  soon  as  the  net  proceeds  of  operation  shall 
amount  to  a  stated  percentage  upon  the  cost 
of  the  roads,  the  corporations  shall  pay  a  state 
tax  annually  of  a  certain  other  percentage  upon 
such  cost,  and  that  no  other  tax  or  Impost  shall 
be  levied  or  assessed  upon  said  companies,  in- 
clude the  stockholders  In  the  roads,  and  exempt 
them  from  taxation  upon  their  stock.  State, 
Vail,  Prosecutor,  v.  Bentley,  23  N.  J.  L.  532. 

And,  citing  these  two  cases,  Green,  Ch.  J., 
afterwards  said:  The  principle  has  been  re- 
peatedly recognized,  and  must  be  considered  as 
clearly  settled,  that,  when  an  incorporated 
company  is  by  Its  charter  exempt  from  taxa- 
tion, the  stock  of  the  company  In  the  hands  of 
the  stockholders  Is  also  exempt.  State,  Colt, 
Prosecutor,  v.  Powers,  24  N.  J.  L.  400. 

It  has  long  been  the  accepted  law  of  New 
Jersey  that  an  enactment  which  exempts  a 
corporation  or  its  property  from  taxation  ex- 
empts also  the  shares  of  its  stock  held  by  in- 
dividaala  The  reasoning  of  the  court  upon 
which  that  conclusion  was  rested  was  that,  as 
the  entire  burden  of  taxes  levied  upon  a  cor- 
poration ultimately  fell  upon  the  shares  of 
stock,  it  must  have  been  the  intention  of  the 
legislature,  in  exempting  the  former,  to  re- 
lieve the  latter.  The  converse  of  this,  it  seems, 
must  be  conceded,  so  that  an  express  exemption 
of  the  shares  from  taxation  will  also  exempt 
the  company ;  otherwise  the  exemption  is  in 
fact  not  an  exemption,  for  every  burden  cast 
npon  the  property  of  the  company  is  a  burden 
upon  the  shares  which  represent  that  property. 
State,  Singer  BIfg.  Co.,  Prosecutor,  v.  Heppen- 
heimer,  58  N.  J.  L.  638,  32  L.  R.  A.  643,  34 
Atl.  1061. 
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There  was  no  dissent  in  this  case,  but,  when 
the  controversy  In  it  was  renewed,  later,  Dix- 
on, J.,  dissented.  He  had,  in  the  interim,  seen 
a  new  light.  He  admitted  that  the  past  deci- 
sions in  his  state  had  been  to  the  effect  Just 
stated,  but  thought  a  contrary  doctrine  had 
been  established  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  and  that  the 
older  view  was  unsound.  Hancock  v.  Singer 
Mfg.  Co.  62  N.  J.  L.  289,  42  L.  R.  A.  852,  41 
Atl.  846. 

A  railroad  charter  providing  that  ail  ma- 
chines, wagons,  vehicles,  and  carriages  pur- 
chased with  the  funds  of  the  company,  nnd  all 
works  constructed  under  the  authority  of  the 
charter,  and  all  profits  which  should  accrue 
therefrom  should  be  vested  in  the  several  share- 
holders forever  in  proportion  to  their  respect- 
ive shares,  and  should  be  deemed  personal  es- 
tate and  be  exempt  from  any  public  charge  or 
tax  whatsoever, — exempts,  not  only  the  shares 
of  stock  of  the  corporation  from  taxation,  but 
the  property  and  earnings  thereof  as  well. 
Com.  V.  Richmond  &  P.  R.  Co.  81  Va.  355. 

The  case  followed  in  this  respect  the  earlier 
one  of  Richmond  v.  Richmond  &  D.  R.  Co.  21 
Gratt.  604,  which  Involved  a  substantially  like 
charter  provision. — a  little  less  "wordy  and 
emphatic,"  but  one  "importing  precisely  the 
same  thing." 

A  section  in  the  charter  of  a  bank  making  it 
the  cashier's  duty,  on  a  named  day,  annually, 
to  pay  into  the  state  treasury  25  cents  on  each 
$100  of  stock  held  and  paid  for  in  such  bank 
in  full  of  all  tax  or  bonus,  with  a  proviso  that 
the  legislature  might  increase  or  diminish  the 
same,  but  at  no  time  should  the  tax  exceed 
double  that  rate.  Is  a  limitation  on  the  legis- 
lative power  to  tax  the  stock.  It  is  a  contract 
between  the  stockholders  and  the  state,  in- 
violable so  far  as  it  is  intended  to  operate. 
The  power  reserved  to  augment  ^he  tax  is  a 
power  to  tax  the  corporation  only,  to  burden 
equally  all  the  stockholders,  residents  and  non- 
residents, alike.  There  is  no  power  reserved 
or  resulting  to  tax  an  individual  stockholder, 
although  a  resident.  The  object  of  the  section 
is  to  secure  the  stockholders  against  unlimited 
and  capricious  taxation  of  their  stock.  John- 
son V.  Com.  7  Dana,  342. 

A  section  in  the  charter  of  a  railroad  cor- 
poration declaring  that  the  capital  stock  of 
the  company  shall  be  forever  exempt  from  tax- 
ation, and  that  the  road,  with  all  its  fixtures 
and  appurtenances,  including  workshops,  ware- 
houses, and  vehicles  of  transportation,  shall  bo 
exempt  from  taxation  for  the  period  of  twenty 
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same.  Nor  are  the  taxes  of  any  one  year  the 
same  cause  of  action  as  the  taxes  of  any 
other  year,  in  the  only  proper  technical  sig- 
nification to  be  given  to  the  term  res  judi- 
cata. It  is  so  held  by  the  United  States 
Supreme  Court  in  Keokuk  d  W,  R.  Co,  v. 
MissouH,  162  U.  S.  304,  38  L.  ed.  451,  14 
Sup.  Ct.  Rep.  608,  and  in  PhoBniw  F.  d  M, 
Ins,  Co.  V.  Tennessee,  161  U.  S.,  at  page  186, 
40  L.  ed.  at  page  684,  16  Sup.  Ct.  Rep.  471. 
A  decision  for  the  taxes  of  any  one  year  may 
be  invoked  under  the  doctrine  of  stare  de- 
cisis, where  the  taxes  of  any  other  year  are 
involved  under  the  same  claim;  but  cer- 
tainly never,  on  any  clear  thinking  or  cor- 
rect reasoning,  under  the  doctrine  of  res 
judicata.  On  this  very  subject  the  supreme 
court  of  Iowa  said,  in  Davenport  v.  Chicago, 
R.  I.  d  P.  R,  Co.  38  Iowa,  639,  640:  "  Each 
year's  taxes  constitute  a  distinct  and  sepa- 


rate cause  of  action,  and  the  determination 
of  the  matters  involved  in  the  injunction 
reached  no  further  than  the  taxes  for  the 
years  then  in  question.  The  cases  are  un- 
like those  where  two  causes  of  action  (as 
two  promissory  notes)  forming  the  subject- 
matter  of  successive  actions  between  the 
same  parties,  both  growing  out  of  the  same 
transaction,  in  which  a  defense  set  up  in 
the  first  suit,  and  held  good,  will  conclude 
the  parties  in  the  second.  .  .  .  But  the 
taxes  of  separate  years  do  not,  in  any  just 
sense,  grow  out  of  the  same  transaction. 
They  are  like  distinct  claims  on  two  differ- 
ent promissory  notes,  made  upon  two  dis- 
tinct and  separate,  though  similar,  transac- 
tions between  the  same  parties.  A  judg- 
ment on  one  of  such  notes,  it  is  quite  clear, 
would  not  be  of  any  force  as  an  estoppel  in 
an  action  on  the  other  note  between  the  same 


y^ars  from  the  completion  of  the  road,  exempts 
the  shares  of  stock.  Tennessee  v.  Whitworth, 
117  U.  S.  120,  29  L.  ed.  830,  6  Sup.  Ct.  Rep. 
646. 

But  Wake,  Ch.  J.,  in  that  case  says :  It  Is. 
no  doubt,  true  that  the  legislature  may  make 
a  dlflference,  for  the  purposes  of  taxation,  be- 
tween the  capital  stock  of  a  coi-poration  in  the 
hands  of  the  corporation  itself  and  the  shares 
of  the  same  capital  stock  In  the  hands  of  the 
individual  stockholders.  That  has  often  been 
done ;  and  the  cases  are  numerous  where  the 
exemption  of  shares  from  taxation  has  been 
claimed  because  of  a  charter  exemption  of  cap- 
ital slock.     Ibid, 

A  provision  in  a  corporate  charter  that  3,000 
shares  of  the  stock  of  the  corporation,  or  what- 
ever amount  of  the  same  is  found  to  be  requi- 
site for  the  construction  of  its  works,  shall  be 
exempt  from  all  taxation  whatever,  except  that 
when  the  net  annual  income  from  said  works 
exceeds  6  per  cent  on  the  cost  thereof  the  ex- 
cess shall  be  taxable  for  state  purposes  only 
at  the  same  rates  as  are  imposed  on  bank  div- 
idends for  such  purposes,  does  not  exempt  the 
capllul  stock  of  the  corporation,  but  only  the 
shares  in  the  hands  of  the  stockholders, — two 
different  things  in  the  taxing  statutes  of  Penn- 
sylvania. Com.  V.  Minersville  Water  Co.  13 
Pa.  Co.  Ct.  17. 

A  clause  in  a  railroad  charter  declaring  that 
all  the  real  estate  held  by  the  company  for 
right  of  way,  for  station  places  of  any  kind, 
and  for  workshop  locations  shall  be  exempt 
from  taxation  until  the  dividends  of  profits  ex- 
ceed 6  per  cent  annually,  does  not  exempt  the 
stockholders  from  taxation  upon  their  shares 
of  the  capital  stock.  Belo  v.  Forsyth  County, 
82  N.  C.  415,  33  Am.  Rep.  688. 

A  provision  In  a  corporate  charter  imposing 
a  state  tax  of  a  certain  percentage  upon  the 
amount  of  capital  actually  paid  in  is  one  lay- 
ing a  tax  upon  the  capital  stock  of  the  corpora- 
tion, and  amounts  to  a  contract  for  the  exemp- 
tion thereof  from  further  taxes ;  but  it  does 
not  prevent  the  state  from  thereafter  taxing 
the  stockholders  ad  valorem  on  their  shares  of 
stock,  OS  the  subject-matters  of  the  two  taxes 
are  separate  and  distinct.  Memphis  v.  Home 
Ins.  Co.  91  Tenn.  558,  19  S.  W.  1042. 

The  doctrine  that  the  exemption  of  the  cap- 
ital of  a  corporation  does  not  of  necessity  in- 
clude the  exemption  of  the  shareholders  is  said 
to  be  now  too  well  settled  to  be  questioned. 
New  Orleans  v.  Citizens*  Bank,  167  U.  S.  371, 
42  L.  ed.  202,  17  Sup.  Ct.  Rep.  905. 

Apart  from  the  Tennessee  bank  cases  about 
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to  be  noticed,  several  cases  here  pertinent  have 
been  reviewed  in  previous  notes  in  this  series, 
and  need  not  be  discussed  further.  The  reader 
should  consult  div.  Y.,  d,  of  the  note  on  the 
Taxation  of  corporate  franchises  in  the  United 
States,  to  Louisville  Tobacco  Warehouse  Co.  v. 
Com.  (Ky.)  57  L.  R.  A.  33,  and  div.  VIII.  of 
that  on  the  Taxation  of  capitai  stock  of  cor- 
porations in  the  Utiited  States,  to  State  Bd.  of 
Equalisation  v.  People,  ex  rel.  Goggin  (111.)  58 
L.  R.  A.  513,  for  further  information. 

2.  The  Tennessee  bank  cases. 

As  early  as  1886  it  was  decided  in  Tennessee 
that  an  act  incorporating  a  bank,  providing 
that,  in  consideration  of  the  grant  of  its  rights 
and  privileges,  such  bank  should  pay  the  state 
annually  V^  of  1  per  cent  on  the  amount  of 
capltal  stock  paid  in  by  all  the  stockholders 
except  the  state  Itself,  constituted  a  contract 
which  could  not  be  impaired  by  a  subsequent 
law,  nor  even  by  a  constitutional  amendment 
subjecting  such  bank  stock  to  another  and  a 
higher  tax.  It  followed,  and  was  so  held,  that 
a  constitutional  amendment  and  a  statute 
passed  pursuant  thereto,  postdating  the  char- 
ter, and  providing  for  the  taxation  of  bank 
stock,  did  not  apply  to  such  bank,  except  as  to 
such  of  its  shares  as  were  in  the  hands  of  res- 
ident stockholders,  and  its  property  other  than 
the  powera  and  privileges  conferred  in  its  char- 
ter, one  of  which  was  the  right  to  employ  Its 
entire  capital,  undiminished  by  any  tax,  in  its 
legitimate  banking  business.  The  court  dis- 
tinguished the  capital  stock  of  the  bank  from 
the  capital  stock  held  in  shares  by  the  stock- 
holders,— the  one  corporate  and  the  other  in- 
dividual property ;  and  considered,  also,  that 
the  banking  house  had  no  immediate  connection 
with  the  banking  franchise.  Its  thought  was 
that  a  tax  on  the  capital  stock  was  one  upon 
the  franchise,  and  the  right  to  lay  this  had 
been  bargained  away  ;  but  that  the  state  could 
still  tax  shares  owned  by  residents  and  the 
banking  house  and  other  assets  in  which  the 
capital  had  been  invested.  Union  Bank  v. 
State,  9  Yerg.  490. 

In  the  decade  following  1850  the  Tennessee 
legislature  granted  severaJ  corporate  charters 
in  which  were  commutations  of  taxes,  and  out 
of  which  grew  the  litigations  now  to  be  noted. 

The  Home  Insurance  Company  was  incor- 
porated March  2,  1854,  and  §  30  of  its  charter 
provided  that  there  should  be  a  state  tax  of 
^^  of  1  per  cent  upon  the  amount  of  capital 
actually  paid   in.     But  that  charter  contained 
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parties.  In  support  of  these  views,  see  the 
following  cases," —  citing  twelve  cases.  Mr. 
Justice  White  says  in  New  Orleans  v.  Citi- 
zens' Bank,  167  U.  S.  371,  42  L.  ed.  202,  17 
Sup.  Ct.  Rep.  905,  that  this  was  practically 
overruled  in  Ooodenow  v.  Litchfield,  69 
Iowa,  226,  0  N.  W.  107,  13  N.  W.  86.  But 
Seevers,  Ch.  J.,  in  that  case  says  (at  p.  236, 
59  Iowa,  9  N.  W.  107,  and  13  N.  W.  86) 
th.at  the  cases  are  not  in  conflict.  And 
Rothrock,  J.,  in  delivering  the  opinion  of 
the  court  in  the  Goodenou)  Case,  says,  at 
papfe  234,  59  Iowa,  and  page  110,  9  N.  W.: 
"That  [the  case  in  38  Iowa]  was  a  direct 
proceeding  by  the  taxing  power  to  collect 
itfl  revenue,  and  it  may  well  be  questioned 
whether  any  decree  could  operate  upon  fu- 
ture assessments  and  levies," — the  very 
principle  announced  in  Keokuk  &  W,  R,  Co, 
V.  Missouri,  152  U.  8.  301,  38  L.  ed.  460, 
14  Sup.  Ct.  Rep.  592. 


It  will,  however,  be  distinctly  observed, 
and  we  direct  emphatic  attention  to  this 
statement,  that  whether  the  decision  for 
taxes  of  one  year  is  res  judicata  as  to  taxes 
for  another  year,  preferred  under  the  same 
claims,  as  held  in  New  Orleans  v.  Citizens* 
Bank,  167  U.  S.  397,  42  L.  ed.  211,  17  Sup. 
Ct.  Rep.  905,  is  wholly  immaterial  here, 
since  the  parties  to  this  litigation  are  not 
the  same  with  the  parties  to  the  litigation 
in  the  Lambert  Case,  except,  perhaps,  as 
hereafter  indicated.  There  is,  therefore,  no 
res  judicata  arising  out  of  the  Lambert  Case, 
except  us  will  be  indicated;  and  that  excep- 
tion is  this:  Perhaps  the  state  revenue 
agent  as  to  the  taxes,  state  and  county,  on 
the  property  of  the  Natchez,  Jackson,  &  Co- 
lumbus Railroad  Company  in  Adams  county 
for  the  year  1892  may  be  regarded  properly 
and  substantially  as  the  same  party  with 
the  sheriff  of  Adams  county,  and  the  Nat- 


no  statement  that  such  tax  should  be  in  lieu 
of  other  taxation. 

February  29,  1856,  an  act  was  passed  char- 
'tering  the  Chattanooga  Savings  Institution,  and 
I  3  of  that  charter  provided,  among  other 
things,  that  the  corporation  should  pay  to  the 
state  an  annual  tax  of  %  of  1  per  cent  on  each 
share  of  capital  stock,  which  should  be  In  lieu 
of  all  other  taxes.  Successive  after-enacted 
statutes  authorized  the  corporation  to  remove 
to  Memphis,  and  to  change  Its  name,  first  to 
the  Savings  Bank  of  Memphis,  and  later  to  the 
Bank  of  Commerce. 

Od  March  20,  1858,  the  legislature  Incor- 
porated the  De  Soto  Insurance  &  Trust  Com- 
pany to  do  a  fire  and  life  Insurance  business 
with  a  capital  stock  not  exceeding  $300,000. 
Section  10  of  that  charter  was  identical  in  re- 
spect of  taxation  with  the  one  last  mentioned, 
in  1869,  the  legislature  authorized  the  corpora- 
tion to  discontinue  the  Insurance  business,  and 
undertake  that  of  banking  under  the  name  of 
the  Union  &  Planters*  Bank  of  Memphis,  and 
to  increase  its  capital  up  to  $1,000,000,  and 
to  retain  ail  its  rights,  privileges,  and  Im- 
munities, excepting  only  that  of  insurance. 

Other  charters  were  granted  about  the  same 
time  with  exemptions  and  commutations  ex- 
pressed in  nice  terms. 

In  a  case  derided  at  the  April  term.  1873,  the 
first  in  point  in  the  order  of  the  state  reports. 
Freeman,  J.,  opens  the  opinion  of  the  supreme 
court  of  Tennessee  by  saying:  It  is  admitted 
that  a  tax  has  been  levied  properly  on  the 
shares  of  the  stock  if  the  shares  x>f  stock  are 
liable  for  such  a  tax.  We  need  not  further  dis- 
cuss this  question,  as  the  principles  announced 
in  the  other  cases  settle  it.  But  he  does  not 
cite  the  other  cases  to  which  he  refers;  neither 
does  he  restate  the  principles  announced  In 
them:  nor  does  he  say  whether,  in  the  case  at 
bar,  the  tax  levied  on  the  shares  was  or  was 
not  sustained.  lie,  however,  proceeds  to  say : 
But  the  city  has  levied  a  tax  on  the  bank  build- 
ing and  ground.  This  Is  claimed  to  be,  also, 
exempt,  under  the  clause  in  the  charter  which 
provides  that  the  Institution  shall  pay  an  an- 
nual tax  of  %  of  1  per  cent  on  each  share  of 
capital  stock,  which  shall  be  in  lieu  of  all  other 
taxes  whatever.  And  the  conclusion  adopted 
was  that  so  much  of  the  banking  house  as  was 
used  and  occupied  in  the  business  of  the  bank 
was  exempt,  wnlle  the  rest  leased  to  others 
was  taxable.  De  Soto  Bank  v.  Memphis,  6 
Baxt.  415,  32  Am.  Rep.  530. 

The  next  case  arose  over  the  tax  upon  the 
CO  L.  R,  A. 


shares  held  by  a  stockholder  in  the  Union  & 
Planters'  Bank,  who  claimed  Immunity  by  force 
of  the  above-mentioned  charter  provision.  The 
state  court  held  this  did  not  exonerate  him ; 
that  the  stockholders  of  this  bank  were  tax- 
able upon  their  shares  therein  under  the  gen- 
eral  revenue  law  of  the  state  declaring  that 
no  tax  should  thereafter  be  assessed  on  bank 
capital,  but  that  stockholders  should  be  as- 
sessed and  taxed  upon  the  value  of  their 
shares.  It  was  held  that  corporate  capital 
stock  in  the  aggregate,  and  share  stock  in  sev- 
eralty held  individually,  were  two  different  and 
distinct  things,  each  a  separate  subject  of  tax- 
ation.    Memphis  v.  Farrlngton,  8  Baxt.  539. 

The  case  was  carried  to  the  Supreme  Court 
of  the  United  States,  and  there  the  judgment 
was  reversed.  That  tribunal  held  that  the 
pertinent  clause  in  the  bank's  charter  consti- 
tuted a  contract  between  the  state  and  the 
bank,  the  obligation  of  which  prevented  the 
imposition  of  a  tax  on  the  shares  of  Its  stock- 
holders. Three  of  the  Justices,  Strong,  Clif- 
ford, and  Field,  JJ.,  dissented  on  the  ground 
that  the  exemption  In  the  charter  was  given 
to  the  bank,  and  not  to  Its  stockholders.  Far- 
rlngton v.  Tennessee,  95  U.  S.  679,  24  L.  ed. 
558. 

The  next  case  in  the  state  court  involved  the 
question  decided  in  De  Soto  Bank  v.  Memphis, 
6  Baxt.  415,  32  Am.  Rep.  530,  as  to  the  taxa- 
bility of  the  banking  house  of  the  Bank  of 
Commerce,  which  In  part  was  rented  out  for 
other  purposes,  and  the  former  decision  was 
followed.  In  the  course  of  the  opinion  in  this 
case  it  was  said :  There  is  nothing  in  con- 
flict with  this  view,  as  the  learned  counsel  for 
the  complainant  seems  to  think,  in  the  decision 
of  the  Supreme  Court  of  the  United  States  in 
Farrlngton  v.  Tennessee,  95  U.  S.  679,  24  L. 
ed.  558.  It  was  there  held  that  the  provision 
in  a  bank  charter  like  the  one  before  us  is  a 
contract,  and  will  protect  the  shares  of  the 
stockholders  from  additional  taxation.  We 
recognise  the  controlling  authority  of  that 
court  in  such  cases,  and  yield  to  its  decisions. 
The  provisions  in  question  will,  therefore,  pro- 
tect the  capital  stock  and  the  shares  of  the 
stockholders  from  additional  taxation.  Bank 
of  Commerce  v.  McGowan,  6  Lea,  703,  Affirmed 
in  104  U.  S.  493,  26  L.  ed.  810. 

The  city  of  Memphis  having  assessed  the 
banking  house  of  the  Union  A  Planters'  Bank 
for  the  years  1874  to  1878  inclusive,  the  state 
court,  in  1884,  again  held  the  bank  exempt  by 
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chez,  Jackson,  &  Columbus  Railroad  Com- 
pany as  to  the  same  taxes  on  the  same  part 
of  its  property  may  properly  be  regarded  as 
substantially  the  same  party  with  the  Yazoo 
&  Mississippi  Valley  Railroad  Company, 
into  which  the  property  of  the  Natchez, 
Jackson,  &  Columbus  Railroad  Company  has 
been  integrated.  Substantially,  in  this  small 
particular,  as  to  the  state  and  county  taxes 
for  the  year  1892  on  that  part  of  the  prop- 
erty of  the  Natchez,  Jackson,  &  Columbus 
Railroad  Company,  lying  in  Adams  county, 
the  parties  may  be  said  to  be  the  same,  and 
the  cause  of  action  the  same;  and  we 
hold,  accordingly^  that  as  to  that  the 
railroad  company  is  entitled  to  claim 
the  exemption  under  the  Lambert  Case 
as  res  judicata.  Except  as  to  this  alone 
there  is  clearly,  as  we  think,  no  right 
to  invoke  the  Lambert  Case  as  res  judicata, 


for  the  reason  that  the  parties  are  not  the 
same,  without  reference  to  other  considera- 
tions. And  let  it  be  further  specially  noted 
that  the  Lambert  Case  went  off  on  demurrer, 
and  the  evidence  in  this  case  was  not  before 
the  court.  It  is  well  said  by  the  Supreme 
Court  of  the  United  States  in  Keokuk  d  W. 
R.  Co.  V.  MissouH,  152  U.  S.  313,  38  L.  ed. 
455,  14  Sup.  Ct.  Rep.  592,  in  an  opinion  of 
unusual  clearness  and  power,  that  "  it  is 
not  to  be  tolerated  that  the  state  should 
be  forever  debarred  of  its  taxes  by  an  er- 
roneous decision."  Page  316,  152  U.  S., 
page  456,  38  L,  ed.  and  page  697,  14  Sup. 
Ct.  Rep.  But  it  is  said,  if  the  Lambert  Case 
is  not  res  judicata,  it  should  control  this 
case  under  the  doctrine  of  stare  decisis. 
There  is  one  view  of  the  Lambert  Case  which 
authorizes  the  appeal  to  the  doctrine  of  stare 
decisis.     It  did  distinctly  decide  that  what 


virtue  of  this  clause  In  the  charter.  Freeman,  J., 
dissenting.     State  v.   Butler.  13  Lea,  407. 

In  that  case,  the  court  stated  Its  understand- 
ing of  the  Farrln^ton  decision,  thus :  In  the 
case  of  Memphis  v.  Farrlngrton,  8  Baxt.  539, 
Fan-lngton  was  the  owner  of  a  number  of 
shares  of  stock  in  this  identical  Union  &  Plant- 
ers' Bank,  upon  which  the  state  assessed  taxes 
the  payment  of  which  was  resisted  upon  the 
ground  that  the  shares  of  stock  were  ex- 
empt under  the  above-cited  provisions  of  the 
charter.  In  the  opinion  of  this  court  delivered 
in  that  case  it  was  conceded  that,  under  the 
provisions  of  tlie  charter,  the  payment  of  % 
of  1  per  cent  had  the  effect  to  relieve  or  exempt 
the  capital  stock  of  the  bank  from  the  payment 
of  any  other  taxes.  But  it  waa  held  that  there 
was  a  distinction  between  the  capital  stock 
of  the  bank  and  the  shares  of  stock  owned  and 
held  by  individuals;  that  it  was  not  the  pur- 
pose of  the  legislature  to  exempt  both,  and 
hence  the  Individual  shares  of  stock  owned  by 
Farrlngton  were  subject  to  taxation.  The 
cause  was  taken  to  the  Supreme  Court  of  the 
United  States,  where  it  was  held  that  the  char- 
ter was  a  contract  between  the  state  and  the 
bank,  and  the  tax  of  %  of  1  per  cent  of  the  cap- 
ital stock  was  in  lieu  of  all  other  taxes,  and 
hence  the  shares  of  said  capital  stock  were  not 
subject  to  any  additional  tax  In  the  hands  of 
the  holder.  Hence,  the  Judgment  of  this  court 
was  reversed  with  directions  to  enter  a  decree 
In  favor  of  the  stockholder.     Ibid. 

Four  years  afterwards  the  court  decided 
against  the  validity  of  an  assessment  by  the 
city  of  Memphis  for  five  years'  taxes,  between 
1872  and  1879,  on  the  capital  stock  and  the 
banking  house  and  lot  of  the  Bank  of  Com- 
merce. The  right  of  this  bank,  granting  no 
fatal  defect  in  the  original  organization,  or 
other  extrinsic  circumstance,  neither  of  which, 
as  the  court  found  on  examination,  existed,  to 
an  exemption  from  all  other  taxes  upon  Its 
capital  stock  and  property  necessary  to  the 
conduct  of  its  business  upon  payment  of  the 
commuted  tax  prescribed  in  Its  charter,  was 
held  to  be  beyond  debate.  State  use  of  Mem- 
phis ▼.  Butler,  86  Tenn.  614,  8  S.  W.  586. 

In  1892  the  state  court  decided  that  exemp- 
tion and  commutation  clauses  In  corporate 
charters  in  the  language  above  given  entitled 
the  corporations  to  Immunity  against  privilege 
taxes  Imposed  upon  the  right  to  carry  on  busi- 
ness under  their  franchises.  And  It  declared 
that  such  corporations  could  be  subjected, 
neither  to  ad  valorem  taxes  upon  their  capital 
stock,  nor.  In  the  alternative,  to  taxes  upon 
60  L.  R.  A. 


their  shares  in  the  hands  of  their  stockholders. 
And  that,  whether  the  attempt  to  tax  one  or 
the  other  be  made  by  later  constitutional  or 
statutory  law.  It  must  fall,  because  of  contract 
exemption  from  both  kinds  of  taxation,  which 
the  state  could  not  Impair.  The  court  held 
the  shares  exempt  on  the  authority  of  the  de- 
cisions of  the  United  States  Supreme  Court  In 
Farrlngton  v.  Tennessee,  95  U.  S.  679,  24  L. 
ed.  558,  and  Tennessee  v.  Whltworth.  117  U. 
S.  130,  29  L.  ed.  832,  6  Sup.  Ct.  Rep.  645,  and 
the  capital  stock  of  the  corporation  likewise 
exempt  upon  the  authority  of  Its  own  previous 
decisions.  Memphis  v.  Union  &  P.  Bank,  91 
Tenn.  540,  19  S.  W.  758. 

Immediately  afterward  the  same  court  had 
to  Interpret  the  clause  concerning  a  commuted 
tax  In  the  charter  of  the  Home  Insurance  Com- 
pany. That  clause  did  not  state  that  the  tax 
prescribed  was  In  lieu  of  other  taxation  of  any 
kind.  Manifestly,  said  the  court,  this  charter 
tax  was  laid  upon  the  capital  stock,  and  was 
by  the  legislature  Intended  to  operate  a^  an 
exemption  of  the  corporation  from  further  tax- 
ation on  that  stock.  Though  not  expressed  In 
so  many  words,  the  exemption  results  by  nec- 
essary implication  from  the  language  employed. 
The  prescribed  tax  Is  the  full  pecuniary  con- 
sideration to  be  paid  by  the  corporation  for  the 
franchises  granted  by  the  state.  Am(Mig  those 
franchises  Is  that  of  ownlr.g  and  using  the  cap- 
ital stock  for  the  purposes  contemplated  In  the 
charter.  To  exact  an  additional  tax  upon  the 
company's  capital  stock  Is  to  exact  an  addi- 
tional consideration  for  the  thing,  or  one  of 
the  things,  granted  In  the  first  Instance.  That 
cannot  lawfully  be  done.  The  charter  Is  a 
contract  whose  obligation  the  state  cannot  im- 
pair by  tax  laws  or  otherwise.  This  decides 
but  half  the  case,  however,  and  It  remains  to 
Inquire  whether  the  charter  exemption  extends 
to  the  "shares  of  stock."  Capital  stock  and 
shares  of  stock  are  different  things,  and  form 
different  subjects  of  taxation.  A  tax  upon  the 
one  Is  not  a  tax  upon  the  other,  nor  is  an  ex- 
emption of  the  one  an  exemption  of  the  other. 
In  the  case  at  bar  It  has  been  seen  that  the 
charter  tax  is  laid  upon  the  capital  stock,  and 
that  by  implication  that  subject  of  taxation  is 
to  be  exempted  from  further  assessment.  That 
tax  Is  laid  upon  the  one  subject  of  taxation 
only :  and  the  implication  arising  therefrom 
can  by  no  fair  construction  be  held  to  have 
greater  scope.  The  implied  exemption  cannot 
be  broader  than  the  express  tax.  It  becomes 
perfectly  clear  that  the  shares  of  stock  In  the 
Home   Insurance   Company   are   subject   to   ad 
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occurred  between  these  companies  was  mer- 
ger, and  not  consolidation,  and  that  no  new 
corporation  was  created  thereby,  applying 
the  principles  of  Maine  C,  R.  Co.  v.  Maine, 
96  U.  8.  499,  24  L.  ed.  836,  to  the  facts  of 
this  case,,  which  are,  in  our  judgment, 
wholly  different  from  the  facts  in  the  Maine 
Case,  It  did  not  decide,  of  course, —  holding 
that  the  case  was  one  of  merger, —  whether 
I  180  of  the  Constitution  of  1890  would 
have  cut  off  the  exemption  had  there  been  a 
consolidation  creating  a  new  corporation. 
Holding  that  it  was  a  case  of  mere  merger, 
the  court  very  naturally  held  that  f  181 
of  the  Constitution  of  1890  had  no  effect  on 
the  exemption  claimed,  in  that  view.  The 
court  most  emphatically  did  not  decide  that, 
had  there  been  a  consolidation  resulting  in 
the  creation  of  a  new  corporation  after  the 
Constitution  of  1890  went  into  effect,  such 


new  corporation  could  claim  that  an  exemp- 
tion belonging  to  one  of  its  constituents 
prior  to  that  Constitution,  as  the  propeity 
of  the  absorbed  company  alone,  was  con- 
tinued by  virtue  of  §  181.  There  is  no  pro- 
cess of  interpretation  by  which  the  decision 
in  the  Lambert  Case  can  be  so  distorted  as  to 
mean  any  such  thing.  The  court  proceeded 
throughout  upon  the  proposition  that,  it 
being  a  mere  case  of  merger,  the  Yazoo  & 
Mississippi  Valley  Railroad  Company  ab- 
sorbing the  Louisville,  New  Orleans,  & 
Texas  Railroad,  S  181  had  no  effect  upon 
the  exemption,  and  that  such  exemption 
passed  to  the  Yazoo  &  Mississippi  Valley 
Company  so  far  as  the  property  of  the 
Natchez,  Jackson,  &  Columbus  Railroad 
Company  was  concerned.  If  it  had  been  a 
mere  case  of  merger,  as  held  by  the  court, 
we  think  it  clear,  as  hereinbefore  pointed 


valorem  taxation  in  such  manner  as  the  state 
may  by  proper  statute  prescribe.  State  v.  Home 
Ins.  Co.  91  Temi.  558,  19  S.  W.  1042. 

The  next  case  to  be  decided  in  the  Tennessee 
supreme  court  was  the  state's  action  In  behalf 
of  the  city  of  Memphis  to  recover  from  the 
Memphis  City  Bank,  and  from  its  stockholders 
respectively,  certain  ad  valorem  taxes  alleged 
to  be  due  on  capital  stock  and  on  shares  of 
BtoclE.  It  was  defended  upon  the  ground  that 
I  IT  of  the  charter  of  the  Memphis  City  Fire 
&  General  Insurance  Company,  the  original 
corporation,  in  substance  the  same  as  those 
already  noticed,  gave  exemption.  The  court, 
assuming,  argumentatively,  that  the  bank  was 
entitled  to  the  immunity  given  by  that  section, 
held  that  the  tax  prescribed  in  it  was  a  pe- 
cuniary consideration  paid  for  the  franchise, — 
a  tax  laid  expressly  on  the  capital  stock,  and 
intended  obviously  to  be  in  lieu  of  all  other 
taxes  and  assessments  on  that  particular  sub- 
ject. That  such  capital  stock  could  not  be 
taxed,  either  by  the  state,  or  by  any  county  or 
municipality  thereof.  This  was  a  contract  the 
state  could  not  impair.  But  the  shares  of 
stock  are  a  difiTerent  subject  of  taxation.  The 
charter  contract  did  not  protect  them.  The  ex- 
emption of  the  capital  stock  was  not  an  exemp- 
tion of  the  shares,  nor  the  taxation  of  the 
former  the  taxation  of  the  latter.  But  the  case 
went  on  to  hold  that,  because  the  original  cor- 
poration had,  by  subsequent  legislation,  been 
converted  from  an  insurance  company  Into  a 
bank,  and  such  transmutation  had  taken  place 
after  a  new  Constitution  became  operative,  that 
took  power  away  from  the  legislature  to  grant 
or  perpetuate  immunity  from  taxation  by  force 
of  a  command  that  all  property  should  be 
raxed,  even  the  exemption  of  the  corporation 
on  its  capital  stock  had  not  survived.  State 
V.  Memphis  City  Bank.  91  Tenn.  574,  19  S. 
W.  1045. 

The  case  was  affirmed  by  the  United  States 
Supreme  Court,  161  V.  S.  186,  40  L.  ed.  664, 
16   Sop.  Ct  Rep.  468. 

In  1895  the  state  court  decided  that  such 
commntatlon  and  exemption  clause  did  not 
prevent  the  taxation  of  the  surplus  and  undi- 
vided profits  of  the  Bank  of  Commerce.  It 
protected  nothing  but  capital  stock,  and  sur- 
plus and  profits  were  not  to  be  so  classed. 
State  V.  Bank  of  Commerce,  95  Tenn.  221,  81 
S.   W.  993. 

It  was  also  held  in  that  case  that  the  pro- 
Tision  in  this  bank's  charter,  that  the  bank 
sboald  have  a  lien  on  the  stock  for  debts  due 
it  by  Its  stockholders  before  and  in  preference 
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to  other  creditors  except  the  state  for  taxes, 
and  should  pay  to  the  state  an  annual  tax  of 
%  of  1  per  cent  on  each  share  of  capital  stock, 
which  should  be  in  lieu  of  all  other  taxes,  was  a 
contract  limiting  the  power  of  the  state  to  tax 
the  capital  stock  of  the  corporation,  but  one 
that  still  left  the  shares  of  stock  belonging 
to  the  stockholders  subject  to  general  taxa- 
tion :  the  subjects  being  distinct,  and  both  not 
being  exempt.     Ibid. 

To  reach  the  latter  conclusion,  the  court 
refused  to  follow,  and  essayed  to  distinguish, 
the  Harrington  Case.  It  was  constrained  to 
this  course,  because  in  a  footnote  to  that  case, 
and  In  the  cognate  case  of  Wicks  v.  Tennessee, 
95  U.  S.  690,  24  L.  ed.  561,  a  case  involving 
the  identical  charter  then  before  it,  but  tech- 
nically not  res  judicata  because  of  involving 
taxes  for  a  difTerent  year,  the  United  States 
Supreme  Court  had  said  that  It  was  disposed 
of  by  the  opinion  in  the  Farrington  Case ;  that 
the  questions  were  substantially  the  same,  and 
the  result  must  be  the  same.  In  attempting 
to  distinguish  the  Farrington  Case,  the  state 
court  said  that  the  language  of  the  two  char- 
ters in  questlou  was  materially  different  and 
that  the  correct  text  of  the  charter  in  the  case 
at  bar  was  nut  In  the  record  in  the  United 
States  Supreme  Court.  Ibid.  Two  members  of 
the  court,  Snodgrass,  Ch.  J.,  and  McAlister,  J., 
dissented. 

In  the  United  States  Supreme  Court  It  was 
held  that  this  bank  was  taxable  on  its  surplus. 
Bank  of  Commerce  v.  Tennessee  use  of  Memphis, 
161  U.  S.  134,  40  L.  ed.  645,  16  Sup.  Ct,  Rep. 
456. 

And  it  was  declared  that  the  statement  had 
been  many  times  repeated,  and  was  not  longer 
disputed  by  any,  that  the  capital  stock  of  a 
corporation,  and  the  shares  into  which  such 
stock  may  be  divided  and  held  by  individual 
stockholders,  are  two  distinct  pieces  of  prop- 
erty. It  is  not  double  taxation  to  tax  both. 
One  may  be  exempted  without  exempting  the 
other.  Jhid.  The  Farrington  Case  was  fol- 
lowed, and  It  was  again  held  that  the  shares  of 
stock  In  the  hands  of  the  stockholders  were  ex- 
empt under  this  charter.  Mr.  Justice  Peck- 
ham,  who  wrote  for  the  court,  thought  the  dif- 
ference In  verbiage  between  the  two  charters 
not  material,  and  said  that,  as  the  whole  char- 
ter had  been  before  the  court,  the  point  made 
on  this  difference  could  not  have  been  over- 
looked. 

A  reargument  of  this  case  was  had,  and  on 
the  rehearing  It  was  decided  that  while  the 
provision  In  the  charter  for  a  commuted  annual 
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out,  that  that  exemption  did  not  pass,  and 
that  the  court  was  in  error  in  so  holding, 
because  of  the  well-settled  proposition  here- 
inbefore stated,  and  supported  by  the  au- 
thorities, that  under  the  general  law  alone, 
without  reference  to  the  Constitution,  an 
exemption  will  not  pass  in  a  case  of  merger 
to  the  absorbing  company  which  attached 
to  the  property  of  the  company  merged 
alone,  tmless  the  legislation  authorizing  in 
such  case  merger  either  expressly  declared 
that  the  exemption  shall  pass,  or  used  the 
word  "  immunity,"  or  an  equivalent  word. 
It  was  correct,  in  fact,  to  say  that  the  ex- 
emption of  the  property  of  the  Natchez, 
Jackson,  &  Columbus  Railroad  Companv 
passed  to  the  Louisville,  New  Orleans,  a 
Texas  Company  by  virtue  of  the  word  "  im- 
munities,*' used  in  the  act  of  1890,  author- 
izing a  sale  or  consolidation  of  the  Natchez, 


Jackson,  &>  Columbus  Railroad  Company 
with  the  Louisville,  New  Orleans,  &  Texas 
Railroad  (Laws  1890,  p.  675),  provided,  al- 
ways, that  exemption  was  legal  in  its  origin, 
the  validity  of  which  exemption  was  not  con- 
tested, but  conceded,  in  the  Lambert  Case, 
but  which  was  clearly  invalid,  as  we  shall 
Hhow  later  in  this  opinion.  The  power  of 
the  word  "  immunities  "  in  said  act  to  pass 
such  exemption  to  the  Louisville,  New  Or- 
leans, &  Texas  Railroad  under  said  act  of 
1890  was  exhausted  by  that  consolidation, 
and  had  no  virtue  to  carry  that  exemption 
into  the  new  company,  the  present  Yazoo  & 
Mississippi  Valley  Railroad  Company,  re- 
sulting from  the  consolidation,  even  had  § 
180  of  the  Constitution  of  1890  not  been 
adopted.  We  have  most  carefully  consid- 
ered the  lAPnihert  Case.  Giving  all  due 
weight  to  the  doctrine  of  stare  decisis,  and 


tax  of  %  of  1  per  cent  on  each  share  of  the  cap- 
ital stock  in  lieu  of  aJl  other  taxes  constituted  a 
contrnct  exempting  the  shares  of  stock  from 
taxation  beyond  that  rate,  yet,  where  do  limit 
had  b<>en  put  on  the  amount  of  capital  the  bank 
might  have,  and  the  charter  gave  each  depos- 
itor to  the  amount  of  the  par  value  of  the 
shares  a  right  to  convert  his  deposit  into  a 
share  of  stock,  the  state  had  a  right  at  any 
time  to  make  shares  afterwards  Issued  taxable 
at  any  rate,  and  was  under  no  obligation  to  ex- 
empt future  shares  as  past  ones  were.  Hence, 
when  a  Constitution  was  adopted  making  bank 
stock  taxable,  after-issued  shares  became  sub- 
ject to  taxation,  but  antecedent  issues  retained 
their  exemption.  Bank  of  Commerce  v.  Ten- 
nessee use  of  Memphis,  163  U.  S.  416,  41  L.  ed. 
211,  16  Sup.  Ct.  Rep.  1113. 

In  1890  the  United  States  Supreme  Court 
had  agalu  before  it  the  commutation  and  ex- 
emption clause  In  the  charter  of  the  Union  & 
Planters'  Bank.  Mr.  Justice  Peckham,  writ- 
ing of  the  decision  in  the  Farrington  Case, 
says :  The  whole  court  was  of  one  opinion 
upon  the  subject  that  there  was  no  substantial 
difference  in  the  extent  of  the  exemption  con- 
tained In  the  several  charters,  although  there 
was  some  difference  in  their  phraseology.  But 
the  question  was.  Which  of  the  parties  was  to 
receive  the  benefit  of  the  exemption?  Was  It 
to  be  the  corporation,  or  was  it  intended  for 
the  Individual  stockholder?  It  was  upon  that 
question  that  the  court  dlvidad,  those  in  the 
minority  believing  that  the  exemption  was  in- 
tended In  each  case  for  the  corporation,  while 
the  case  as  actually  decided  holds  that  the  In- 
dlvidiml  shareholder  was  entitled  to  the  benetit 
of  the  exemption,  and  there  is  no  adjudication 
that  the  exemption  extended  also  to  the  cor- 
poration and  its  property.  Thereupon  the 
court  decided  that  the  commutation  and  exemp- 
tion clause  amounted  to  a  contract  which  freed 
from  taxes  the  shares  of  stock  belonging  lo  the 
stockholders,  but  gave  no  exemption  to  the  cor- 
poration from  taxes  upon  its  capital  stock,  its 
accumulated  surplus,  or  its  other  property ; 
and  therefore,  that  taxing  the  Union  &  Plant- 
ers* Bank  upon  its  capital  and  surplus  did  not 
impair  the  obligation  of  its  charter  contract. 
Shelby  County  v.  Union  A  Planters'  Bank,  161 
U.  S.  149,  40  L.  ed.  6o0,  16  Sup.  Ct.  Rep.  558. 

This  decision  necessarily  overruled  the  line 
of  decisions  above  cited  of  the  Tennessee  su- 
preme court,  that  the  capital  stock  and  landed 
property  essential  to  the  business  of  the  cor- 
porations were  exempt  from  taxation  In  vir- 
tue of  these  charter  contracts. 
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This  result  was  recognized  by  the  state  court 
in  1898,  in  a  case  deciding  that,  inasmuch  as 
a  section  of  a  bank  charter  providing  that  the 
bank  shall  pay  to  the  state  an  annual  tax  of 
H  of  1  per  cent  on  each  share  of  stock  subscribed 
in  lieu  of  all  other  taxes  has  been  finally  con- 
strued by  the  United  States  Supreme  Court  to 
exempt  from  taxation  the  shares  of  stock  In 
the  hands  of  the  stockholders,  and  not  the  cap- 
ital stock  of  the  bank,  contrary  to  the  construc- 
tion adopted  by  the  supreme  court  of  Tennessee 
in  a  line  of  cases,  the  state  courts  are  com- 
pelled to  reverse  their  previous  rulings.  It 
follows  that  the  cases  holding  that  such  a  sec- 
tion gives  immunity  from  privilege  taxes  as  a 
corollary  to  the  Immunity  from  taxes  on  the 
capital  stock  must  also  be  overruled ;  that  is, 
the  Immunity  on  capital  stock  having  disap- 
peared, immunity  from  privilege  taxes  falls, 
too.  In  spite,  therefore,  of  such  a  clause  In 
its  charter,  a  bank,  although  protected  by  an 
independent  statute  from  taxation  on  its  cap- 
ital stock,  is  liable  to  a  privilege  tax  by  the 
city  and  county  In  which  It  is  located.  Union 
&  Planters'  Bank  v.  Memphis,  101  Tenn.  154. 
46  S.  W.  557. 

The  latest  reported  phase  of  the  controversy 
to  the  date  of  writing  wi^s  the  effort,  in  the  Fed- 
eral court  of  the  Union  &  Planters'  Bank  to 
restrain  the  city  of  Memphis  from  collecting 
taxes  and  imposing  future  taxes  upon  its  cap- 
ital stock  ad  valorem  under  the  Tennessee  rev- 
enue acts  of  1897  and  1899.  The  jurisdiction 
of  the  court  to  entertain  the  cause  was  denied 
by  the  city,  but  It  was  decided  that  a  Federal 
court  has  Jurisdiction  of  a  suit  in  equity  for 
Injunctive  relief,  between  a  domestic  banking 
and  a  municipal  corporation  created  by  the 
same  state,  to  restrain  the  collection  of  a  tax 
assessed  at  a  greater  sum  than  $2,000,  upon 
allegations  that  it  was  Imposed  under  statutes 
that  were  unconstitutional  for  impairing  the 
obligation  of  a  contract  of  commutation  and 
exemption  in  the  charter  of  the  bank,  because 
thereby  a  Federal  question  was  raised  inde- 
pendent of  diverse  citizenship.  The  bank  re- 
lied upon  two  propositions:  (1)  that  it  had  a 
charter  exemption,  and  the  Imposition  of  the 
tax  was  invalid  under  the  contract  clause  of 
the  Constitution  of  the  Union :  (2)  that  the 
city  was  estopped  by  the  previous  judgments 
of  the  supreme  court  of  Tennessee  that  the 
bank  was  exempt  by  its  charter  from  taxes  of 
this  kind.  Upon  the  first  proposition,  it  was 
decided  that  the  chai'ter  provision  sub  judice 
created  no  contract  exempting  the  bank  from 
capital  stock  taxation,  but  one  merely  exempt- 
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as  to  the  two  propoaitions  that  what  oc- 
curred here  was  merger,  and  not  consolida- 
tion creating  a  new  corporation,  and  that 
the  exemption,  consequently,  of  the  Natchez, 
.Jackson,  &  Columbus  Railroad  properly 
passed  to  the  Yazoo  &  Mississippi  Valley 
Railroad  Company,  even  in  the  view  of  mer- 
ger, under  the  legislation  alone,  we  hereby 
expressly  overrule  the  Lambert  Case,  Ex- 
emptions, where  proper,  should  be  expressly 
granted, —  not  stealthily  referenced  in. 

2.  We  turn  now  to  a  second  ground  of  de- 
cision, wholly  independent  of,  and  discon- 
nected from,  all  that  we  have  said  in  the 
first  ground,  from  which  we  think  the  same 
result  must  follow.  The  exemption  asserted 
here  is  that  contained  in  the  21st  section  of 
the  Mobile  &  Northwestern  Railroad  Com- 
pany's charter,  which  is  as  follows:  "Sec. 
21.  Be  it  further  enacted,  that  in  considera- 


tion of  the  construction  of  the  railroads  pro- 
vided for  herein,  and  of  the  great  benefit 
which  the  state  will  receive  in  the  develop- 
ment of  its  agricultural  resources  by  means 
of  said  railroads  as  works  of  internal  im- 
provement, and  also  of  the  increased  value 
which  will  thereby  be  added  to  the  property 
of  the  state,  thus  enabling  the  state  to 
greatly  increase  its  revenue  without  addi- 
tional and  burdensome  taxation  upon  the 
people,  the  state  hereby  agrees  with  said 
company  (and  which  agreement  is  irrepeal- 
able),  that  all  taxes  to  which  said  company 
shall  be  subject  for  the  period  of  thirty 
years  are  hereby  appropriated  and  set  apart, 
and  shall  be  applied  to  the  payment  of 
debts  and  liabilities  which  the  said  com- 
pany may  have  incurred  in  the  construction 
of  said  road,  or  for  money  borrowed  by  said 
company  upon  lands  or  otherwise,  to  be  used 


log  Ita  stockholders  from  taxes  upon  their 
shares;  therefore,  the  tax  complained  of  was 
valid  and  conatitutlonal.  The  bank*8  conten- 
tion to  support  the  second  proposition  was 
that,  granting  the  course  of  decisions  in  the 
Supreme  Court  of  the  United  States  had  set- 
tled the  law  generally  that  a  clause  for  com- 
muted taxation  and  exemption  In  the  terms 
contained  In  its  charter  exempted  from  taxa- 
tion stockholders  upon  their  shares,  but  did 
not  exempt  the  bank  from  taxation  upon  Its 
capital  stock,  surplus,  and  undivided  profits, 
nevertheless,  as  the  supreme  court  of  the  state, 
in  a  controversy  l)etween  the  same  parties  over 
uxes  of  the  same  kind  levied  in  previous  years, 
bad  solemnly  decided  that  this  bank  was  ex- 
empt by  virtue  of  the  provision  in  its  charter, 
that  decision  was  res  judicata,  and  conclu- 
sively estopped  the  city  from  imposing  again 
In  future  years  the  same  taxes  on  the  same 
bank.  It  was  insisted  that  a  Federal  court 
was  imperatively  bound  to  so  hold  under  the 
decision  in  New  Orleans  v.  Citizens'  Bank,  167 
U.  8.  371,  396-S08,  42  L.  ed.  202,  210,  211,  17 
Sup.  Ct.  Rep.  906.  This  was  replied  to  by  say- 
ing that  the  contrary  rule  prevailed  in  Ten- 
nessee. That  in  that  state,  unlike  Louisiana 
a  dispute  over  a  tax  Imposed  one  year  was  over 
a  different  subject-matter,  and  a  decision  of  the 
one  dispute  was  not  the  thing  adjudged  when 
the  other  came  to  be  settled.  As  this  was  not 
a  Federal  question,  the  courts  of  the  United 
States  would  give  in  respect  thereto  the  same 
force  and  effect  to  the  Judgments  of  the  state 
courts  thereon  that  the  state  courts  gave  to 
their  own  judgments,  and  they  would  give  no 
greater  force  or  effect  thereto. 

It  was  accordingly  held  that  the  decisions 
relied  on  were  not  rea  judicata,  and  hence  that 
Memphis  was  not  estopped  from  taxing  the 
bank  in  the  way  and  manner  and  upon  the  sub- 
ject contested.  Union  &  Planters'  Bank  v. 
Memphis,  49  C.  C.  A.  455,  111  Fed.  561. 

b.  Mitcellancoua. 

A  section  in  a  railroad  consolidation  act 
(one  of  tbe  constituent  companies  being  ex- 
empt from  ordinary  taxation)  providing  that 
a  statement  of  the  actual  cost  of  the  road  shaJI 
be  filed  with  the  secretary  of  state,  and  that 
whenever  the  net  earnings  of  the  consolidated 
company  over  expenses  and  interest  amount 
to  6  per  cent  per  annum  upon  Its  capital  stock, 
It  shall  pay  a  tax  annually  to  the  state  of  a 
specified  percentage  upon  the  cost,  and  such 
other  state  tax  as  may  be  assessed  from  time 
to  time  by  a  general  law,  applicable  to  all  rail 
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roads  that  the  legislature  shall  have  power  to 
tax  at  the  time  of  enacting  such  law  or  laws, — 
exempts  the  company  from  all  taxes  until  both 
mentioned  contingencies  happen,  and  from 
other  taxation  after  the  earnings  bring  it  un- 
der the  percentage  tax  until  the  leglslatiure 
passes  a  law  applying  to  all  railroads.  State, 
Camden  &  B.  R.  Co.,  Prosecutor,  v.  Cook,  32 
N.  J.  L.  838. 

Although  a  municipal  ordinance  Imposing  an 
annual  license  fee  for  each  car  run  in  the  city 
by  street  railway  companies  may  not  apply  to, 
or  be  enforced  against,  two  of  such  companies 
in  consequence  of  prior  contract  obligations 
between  them  and  the  city,  this  does  not  affect 
its  validity  as  to  another  such  company  whose 
charter  expressly  makes  It  subject  to  such  a 
license  fee.  New  York  v.  Broadway  &  S.  Ave. 
R.  Co.  97  N.  Y.  275. 

Provisions  In  corporate  charters,  one  that 
so  much  of  the  real  estate  of  the  corporation 
as  Is  occupied  for  hospital  purposes,  and  all  of 
its  personal  property,  shall  be  exempt  from 
taxation,  and  the  other  that  the  real  and  per- 
sonal property  of  the  corporation  to  the  ex- 
tent that  it  is  by  its  act  of  incorporation  au- 
thorized to  hold  the  same,  is  hereby  exempted 
from  taxation,  exempt  both  of  such  corpora- 
tions from  the  payment  upon  legacies  to  them 
of  any  tax  under  a  collateral  inheritance  tax 
act  which  exempts  from  its  operation  societies, 
corporations,  and  institutions  exempted  by  law 
from  taxation.  To  entitle  a  corporation  to  the 
benefit  of  this  exception.  It  Is  not  necessary 
that  It  should  have  complete  Immunity  from 
taxation  upon  all  property  which  it  has  or 
may  acquire.  Re  Vassar,  127  N.  Y.  1.  27  N. 
E.  394,  Reversing  58  Hun,  378,  12  N.  Y.  Supp. 
203,  and  Overruling  Re  Keech,  26  N.  Y.  S.  R. 
433.  7  N.  Y.  Supp.  331.  32  N.  Y.  S.  R.  227.  11 
N.  Y.  Supp.  265  ;  Re  Lenox,  31  N.  Y.  S.  R.  959. 
9  N.  Y.  Supp.  895;  Re  Vanderbilt,  2  Connoly, 
319,  10  N.  Y.  Supp.  239-242. 

No  such  exemption  accrues  to  a  foreign  cor- 
poration, nor  obtains  by  virtue  of  a  statute 
conferring  a  limited  privilege  to  take  and  hold 
property  in  the  state.  Re  Prime,  136  N.  Y. 
347.  18  L.  R.  A.  713,  32  N.  E.  1091. 

A  statute  amendatory  of  an  act  incorporat- 
ing an  omnibus  company,  which  enables  it  to 
construct  and  operate  a  street  railway  In  a  city 
on  obtaining  the  consent  of  the  municipal  au- 
thorities, and  which  provides  that  If  such  con- 
sent be  given  It  shall  be  subject  to  all  the  re- 
strictions, limitations,  and  conditions  pre- 
scribed in  another  statute  passed  to  authorize 
such  authorities  to  grant  the  privilege  of  con- 
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in  constructing  the  same;  and  it  shall  be 
the  duty  of  the  tax  collector  in  every  county, 
in  each  and  ever}-  year,  to  give  to  said  com- 
pany a  receipt  in  full  for  the  amount  of 
said  taxes  upon  receiving  from  said  com- 
pany an  aifidavit,  made  by  the  president  or 
cashier  of  said  company,  that  the  amount  of 
5^id  taxes  have  actually  and  in  good  faith 
been  paid  and  applied  by  said  company  dur- 
ing the  year  in  payment  of  the  debts  in- 
curred, or  money  borrowed  as  aforesaid,  and 
which  receipt  so  given  shall  be  in  full  of  all 
taxes,  county,  state,  and  municipal,  to  which 
said  company  shall  be.  subject:  Provided, 
however,  that  whenever  the  profits  of  said 
company  shall  enable  it  to  declare  and  pay 
to  the  stockholders  an  annual  dividend  of  8 
per  cent  upon  its  capital  stock  over  and 
above  the  payment  of  its  debts  and  liabili- 
ties,  then   the   appropriation   of   the   taxes 


aforesaid  shall  cease,  and  said  taxes  shall 
be  paid  by  said  company  to  the  tax  collector, 
to  be  by  him  paid  over  as  required  by  law." 
That  act  was  passed  in  1870,  after  the  Con- 
stitution of  1860  (§  13,  art.  12,  and  $  20, 
art.  12)  had  been  adopted;  and  it  is  ex- 
presslv  decided  in  Lambert's  Case,  70  Miss. 
786,  789,  13  So.  33,  that  this  was  "  a  thin 
disguise  to  evade  constitutional  restraint 
apprehended  to  be  contained  in  the  section 
.  .  .  [§13,  ai-ticle  12,  of  said  Constitu- 
tion] ;"  and  the  Lambert  Case  further  de- 
clares—  what  is  manifest  —  that  the  pre- 
tended exemption  waa  irrepealable  on  the 
face  of  said  section.  Unquestionably,  said 
2 1st  section  did  provide  for  an  irrepealable 
exemption  on  its  face,  and  we  hold  it,  there- 
fore, to  have  been  in  violation  of  §  13,  art. 
12,  and  §  20.  art.  12,  Const.  1869. 
The  case  of  Mississippi  Mills  v.  Cook,  56 


structing  street  railways  within  the  city  (such 
other  statute  providing:  for  the  Imposition  of 
a  specific  tax  on  the  gross  earnings  of  such 
railways  in  lieu  and  in  full  of  all  city  taxes 
and  impositions  of  every  nature  upon  soch 
railways,  their  equipments,  stock,  and  append- 
ages),— does  not  confer  any  right  or  benefit  to 
such  restricted,  limited,  or  substituted  taxa- 
tion. Dauphin  &  L.  Streets  R.  Co.  v.  Kennerly, 
74  Ala.  583. 

A  railroad  charter  subjecting  the  grantee  to 
liability  for  an  annual  municipal  license  fee 
for  each  car  run,  the  same  as  those  paid,  at 
the  time  it  was  granted,  by  other  railways  op- 
erating in  the  streets  of  the  same  city,  when  a 
number  of  similar  companies  in  that  city  pay 
a  stated  sum.  and  one  such  company  a  much 
less  sum,  and  a  few  others  nothing,  must  be 
construed  as  malsiug  the  grantee  of  such  char- 
ter liable  for  the  highest  license  fee  paid  by 
any  similar  company  in  such  city ;  because  of 
the  well-settled  rule  that  any  ambiguity  in  a 
public  grant  must  be  resolved  against  the 
grantee  and  in  favor  of  the  public,  and  because, 
too,  any  different  construction  would  exempt 
the  corporation  altogether.  New  Yorlc  v. 
Broadway  A  S.  Ave.  R.  Co.  97  N.  Y.  275. 

Under  statutes  for  the  incorporation  and 
consolidation  of  railroad  companies,  the  first 
providing  that  all  chattels  purchased  with  the 
corporate  funds,  and  all  the  works  constructed 
and  property  acquired  under  the  charter,  shall 
l>e  vested  In  the  stockholders  forever  in  pro- 
portion to  their  respective  shares,  and  deemed 
personal  estate,  and  for  fifteen  years  be  ex- 
empt from  any  public  charge  or  tax  whatever, 
after  which  the  legislature  shall  be  at  liberty 
to  impose  a  tax  not  greater  than  25  cents  a 
share  annually  whenever  the  annual  profits  ex- 
ceed 6  per  cent ;  and  the  second  providing 
that  the  stockholders  of  a  railroad  chartered 
by  an  adjoining  state,  thereby  merged  in  the 
domestic  corporation,  are  by  such  act  consti- 
tuted stockholders  in  the  domestic  company, 
with  the  same  rights,  powers,  privileges,  and 
franchises  in  proportion  to  the  number  of 
shares  as  if  original  subscribers  to  stock  in  the 
domestic  company, — the  legislature  has  re- 
served by  contract  the  right  to  tax,  after  fif- 
teen years,  the  consolidated  road  np  to  25 
cents  a  share  annually,  not  only  upon  the  or- 
iginal stock  of  the  domestic  company,  or  in 
proportion  to  the  mileage  of  the  consolidated 
company  within  the  state,  but  also  upon  the 
whole  number  of  shares  in  the  consolidated  cor- 
poration, whether  owned  by  residents  or  non- 
residents, as  the  right  so  to  tax  rests  in  con- 
60  L.  R.  A. 


tract,  and  not  upon  the  taxing  power.  State 
ex  rel.  Bain  v.  Seaboard  &  R.  R.  Co.  52  Fed. 
450. 

When,  by  a  statute  passed  to  create  a  new 
contract  with  a  consolidated  railroad  corpora- 
tion to  take  the  place  of  the  charter  of  one  of 
its  constituents,  whereby  the  state  had  bound 
itself  to  issue  state  bonds  at  the  rate  of  $10.- 
000  a  mile  as  fast  as  certain  sections  of  the 
road  were  completed  (an  obligation  It  had  not 
met),  it  is  provided  that,  in  lieu  of  such  t>ond 
Issues,  there  is  granted  to  the  consolidated 
railroad  certain  plats  of  the  public  lands  for 
each  mile  of  road  already  completed  or  subse- 
quently to  be  constructed  according  to  the 
charter;  and  that  such  lands  and  the  certifi- 
cates issued  therefor  shall  be  exempted  from 
all  state,  county,  municipal,  and  other  taxes  for 
twenty-five  years ;  and,  also,  that  the  consoli- 
dated railroad  company,  its  successora  and  Its 
and  their  capital  stock,  rights,  franchises,  rail- 
roads built  and  to  be  bnilt,  rolling  stock,  and 
all  other  property  then  or  thereafter  owned  or 
possessed  by  said  company  or  its  successors 
shall  be  exempted  from  all  state,  county,  mu- 
nicipal, and  other  taxes  for  the  same  period 
(except  county  and  municipal  taxes  in  such 
counties,  cities,  and  towns  as  have  donated 
their  bonds  to  aid  in  the  construction  of  said 
railroad),  with  a  proviso  that  the  exemptions 
shall  not  apply  to  the  lands  or  railroads  of  the 
other  constituent,  or  to  the  franchise,  roadbed, 
rolling  stock,  or  any  property  acquired  from 
such  other  constituent,— «  county  which  has 
donated  its  bonds  to  aid  the  construction  of 
the  second  constituent  road,  but  not  that  of 
the  one  which  held  the  charter  superseded  by  the 
statute,  nor  yet  the  consolidated  road,  is  not 
within  the  exception,  and  not  entitled  to  tax 
the  road.  International  ft  G.  N.  R.  Co.  v.  An- 
derson County,  59  Tex.  654. 

And  money  in  the  hands  of  a  receiver  of 
such  road,  earnings  of  the  second  constituent 
only,  is  not  exempt,  as  it  is  within  the  terms 
of  such  proviso.  Campbell  v.  Wiggins,  85  Tex. 
424,  21  S.  W.  599,  Afiirmlng  2  Tex.  Civ.  App. 
1,  20  S.  W.  730. 

An  exemption  given  by  a  railroad  charter  of 
the  capital  stock  of  the  corporation  from  all 
state  and  county  taxes  gives  immunity  frona 
road  taxes,  in  Missouri.  State  e*  reL  Love  ▼. 
Hannibal  ft  St.  J.  R.  Co.  101  Mo.  120.  13  S. 
W.  406. 

And  such  a  charter  exemption,  so  far  as 
county  taxes  are  concerned,  was  not  Impaired 
nor  aflTecced  by  a  subsequent  law  granting  lands 
to  such  railroad  company,  and  providing  that 
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Misft.  40,  expreaaly  held  that  the  legislature 
had  no  power  to  grant  an  irrepealable  ex- 
eipption,  and,  under  that  decision,  the  ex- 
emption claimed  under  this  section  is  mani- 
festly unconstitutional.  Section  13,  art.  12, 
Con«t.  1S69,  is  in  these  words:  ''The  prop- 
erty of  all  corporations  for  pecuniary  profit 
shall  be  subject  to  taxation  the  same  as  that 
of  individuals."  Section  20  is  in  these 
wordd:  "Taxation  shall  be  equal  and  uni- 
form throughout  the  state;  all  property 
shall  be  taxed  in  proportion  to  its  value,  to 
be  a.scertained  as  directed  by  law."  Missis- 
sippi Mills  V.  Cook  decided  that  the  prop- 
erty of  private  corporations  for  pecuniary 
pi-nfit  was  and  should  remain  subject  to  tax- 
ation. It  expressly  held  that,  while  an  ex- 
emption might  be  granted,  yet  it  might  at 
Hny  time  be  repealed  by  the  legislature,  and, 
further,  that  no  exemption  could  be  granted 
to  any   private  corporation   for  pecuniary 


profit  by  a  special  act  extending  a  special 
exemption  to  that  special  corporation  alone; 
but  that,  in  order  to  make  any  such  ex- 
emption valid,  it  must  be  extended  to  all 
corporations  for  pecuniary  profit  of  the 
same  class  and  in  the  same  situation.  And 
the  precise  exemption  asserted  in  that  case 
was  asserted  distinctly  under  the  acts  of 
April  1,  1872,  and  of  April  .17,  1873,  amend- 
ator>'  thereof,  set  out  at  pages  42  and  43  of 
56  Miss.  The  Mississippi  Mills  did  not 
claim  that  it  had  a  valid  exemption  by  vir- 
tue of  a  special  act  granting  such  special 
exemption  to  the  Mississippi  Mills  alone, 
but  that  it  had  such  exemption  in  common 
with  all  other  factories  similarly  situated 
by  virtue  of  said  general  law.  The  exemp- 
tion set  up  here  under  the  21  at  section  of 
the  Mobile  &  Northwestern  charter  is  wholly 
different.  The  claim  here  is  that  this  par- 
ticular railroad  is  entitled  to  this  sp^ial 


such  company  should  pay  Into  the  state  treas- 
ury a  8um  of  money  equal  to  the  state  tax 
upon  other  real  and  personal  property  of  like 
value  for  that  year,  upon  the  actual  value  of 
the  roadbed  and  other  property  of  the  company. 
8tate  ex  rel.  Trammel  v.  Hannibal  &  St.  J.  R. 
Co.  101  Mo.  186,  13  S.  W.  605. 
c.  Implied  repeals. 

It  Is  the  well-settled  doctrine  derived  from 
ali  the  authorities,  that  laws  special  and  local 
m  their  application  are  not  deemed  repealed 
by  sreneral  legislation,  except  upon  the  clearest 
manifestation  of  a  purpose  by  the  legislature 
thus  to  effect  their  repeal ;  and,  ordinarily,  an 
express  repeal  by  some  Intelligible  reference  to 
the  fipeclai  act  is  necessary  to  accomplish  that 
result. 

Tills  doctrine  has  been  Invoked  and  applied 
to  negative  the  Implied  repeal  of  corporate 
charter  lax  exemption  provisions  by  subse- 
quently enacted  general  revenue  laws.  Com. 
V.  Richmond  ft  P.  R.  Co.  81  Va.  356 ;  State  v. 
Nashville  Sav.  Bank,  16  Lea.  Ill;  Com.  v. 
Poitaville  Water  Co.  04  Pa.  516 ;  Com.  v.  Phila- 
delphia &  E.  R.  Co.  164  Pa.  252,  30  Atl.  145. 

A  condition  In  a  railroad  consolidation  act 
granting  immunity  to  the  amalgamated  corpo- 
ration from  taxation  save  such  tax  as  may  be 
assessed  from  time  to  time  by  a  general  law 
applying  to  ali  railroads  over  which  the  legis- 
lature shall  have  power  for  ttiat  purpose  at 
the  time  It  enacts  such  law  or  laws  Is  not  satis- 
fied by  a  general  revenue  tax  law  enacting  that 
all  private  corporations  of  the  state,  except 
banks  and  others  expressly  exempted  from 
taxation  by  their  charters  or  other  contracts 
with  the  sute,  shall  be  taxed  at  the  full 
amount  of  their  paid-in  capital  stock  and  ac- 
cumulated surplus.  State,  Camden  ft  B.  R. 
Co..  Prosecutor,  v.  Cook,  32  N.  J.  L.  338. 

And  a  provision  In  the  charter  of  a  street 
railroad  company,  that  as  soon  as  It  declares 
dividends  equal  to  7  per  cent  per  annum,  and 
so  long  as  It  pays  such  dividends,  it  shall  pay 
the  state  annually  a  tax  of  1  per  cent  upon  the 
cost  of  Its  road,  and  that  no  other  tax  or  Im- 
post shall  l>e  levied  or  raised  from  such  com- 
pany by  virtue  of  any  law  of  the  state,  saves 
such  company  from  all  taxation  under  a  law 
applying  to  all  corporations  except  those  ex- 
pressly exempted  from  taxation  by  virtue  of 
their  charters  or  of  other  contracts  with  the 
state.     Douglass  v.  State,  84  N.  J.  L.  485. 

lint  while  the  undoubted  rules  of  statutory 
constnuctlon  are  that  implied  repeals  are  not 
favored,  and  are  only  given  effect  when,  by 
eo  L.  R.  A. 


reason  of  manifest  Inconsistency,  the  two  acts 
cannot  both  stand ;  and  that  a  general  act  does 
not  repeal  a  special  one  upon  the  same  subject, 
even  where  the  Inconsistency  between  them  is 
manifest  and  considerable, — in  Pennsylvania 
both  of  these  rules  are  to  be  read  In  the  light 
of  a  line  of  cases  concerned  with  taxation, 
holding  that  a  general  taxing  statute  does  re- 
peal by  implication  a  special  one  upon  the 
same  subject.  The  rules  are  relaxed  and  modi- 
fled  by  two  principles  of  state  policy,  viz.:  (1) 
That  the  state  cannot  permanently  surrender, 
although  temporarily  It  may  suspend  or  limit, 
the  taxing  power  in  particular  instances;  and 
(2)  that  such  power  may  be,  and  Is,  resumed 
by  a  general  statute  insufficiently  apt  inclu- 
sive words,  even  if  it  lacks  repealing  language. 
All,  provided,  of  course,  that  no  specific  consti- 
tutional provision  or  definite  contract  Inter- 
venes to  control.  Com.  v.  Delaware  ft  H.  Can- 
al Co.  1  Dauphin  Co.  Rep.  257. 

The  authorities  cited  to  sustain  this  were 
all  cases  decided  anterior  to  Com.  v.  Pottsvllle 
Water  Co.  94  Pa.  516,  and  Com.  v.  Philadel- 
phia ft  E.  R.  Co.  164  Pa.  252,  80  Atl.  145, 
which  reaffirmed  the  general  rule,  and  none  of 
them  Involved  an  Irrepealable  contract.  It  Is 
not  necessary  to  discuss  them  at  length. 

As  a  general  statute  requiring  foreign  in- 
surance companies  to  report  semiannually  the 
premiums  they  receive  within  the  enacting 
state,  and  at  the  same  time  pay  a  percentage 
thereof  Into  the  state  treasury  in  lieu  of  all 
other  .taxes,  unlike  a  corporate  charter  contain- 
ing A  similar  provision,  does  not  constitute  an 
iri-epeaiable  contract,  therefore,  the  enactment 
of  a  subsequent  statute  levying  a  direct  tax 
of  .$200  annually  upon  the  privilege  of  estab- 
lishing an  insurance  agency  in  a  given  taxing 
district  for  foreign  insurance  companies  re- 
peals, without  express  verbiage,  the  clause  In 
the  earlier  act  making  the  payment  required 
in  lieu  of  all  other  taxes.  Home  Ins.  Co.  v. 
Shelby  County  Taxing  DIst.  4  Lea,  644.  Free- 
man, J.,  dissented  upon  the  ground  tbat  the 
doctrine  of  Implied  repeal  did  not  exist  In 
Tennessee,  because  the  state  Constitution  re- 
quired all  repealing  acts  to  recite  in  their  cap 
tion  the  title  or  substance  of  the  law  repealed 
d.  Acts  that  impair. 

In  the  cai>e  of  a  mere  gratuitous  exemption 
of  H  corporation  from  taxation  there  Is  only 
a  suspension  of  the  sovereign  right  to  tax  all 
property,  which  the  state  may  at  will  resume, 
and  which  It  does  resume  whenever  It  sees  fit 
to  Impose  a  tax  upon  the  property.     But,  where 
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"  the  Rame  as  " —  the  property  of  individu- 
als, so  that  one  would  not  be  exempt  and 
the  other  taxed,  is  the  identical  construc- 
tion placed  upon  the  same  words  by  the  Su- 
preme Court  of  the  United  States,  and  the 
supreme  courts  of  Alabama,  Arkansas,  Cali- 
fornia, Florida,  and  Iowa.  We  prefer  now 
to  distinctly  align  ourselves  with  the  Su- 
preme Court  of  the  United  States  on  this 
important  question,  and  overrule  Missis- 
sippi Aiills  v.  Cook  in  so  far  as  it  held  that 
the  property  of  private  corporations  for  pe- 
cuniar!'' profit  was  not,  bv  Const.  1869,  art. 
12,  §§  13.  20,  expressly  directed  to  be  taxed 
just  as  the  property  of  individuals.  The  de- 
cisions of  the  United  States  Supreme  Court 
to  which  we  refer  are  as  follows:  Louis- 
ville  i§  N.  R.  Co.  v.  Palmes,  109  U.  8.  248, 
27  L.  ed.  924,  3  Sup.  Ct.  Rep.  193 ;  8i.  Louis, 
I.  M,  d  S,  R.  Co.  v.  Berry,  113  U.  S.  475, 


28  L.  ed.  1058,  6  Sup.  Ct  Rep.  529;  yew 
York  ex  rel.  Bohurz  v.  Cook,  148  U.  S.  408, 
37  L.  ed.  502,  13  Sup.  Ct.  Rep.  645;  Keohak 
d  W.  R.  Co.  V.  MissouH,  152  U.  S.  303,  310- 
312,  38  L.  ed.  451,  454,  455,  14  Sup.  a.  Rep. 
592. 

The  decisions  of  the  state  supreme  courts 
to  which  we  have  referred  are  as  follows: 
Davenport  v.  Chicago,  R.  I.  d  P.  R.  Co.  38 
Iowa,  635;  People  v.  McCreery,  34  Cal.  432; 
Fletcher  v.  Oliver,  25  Ark.  289;  Palmes  v. 
Louisville  d  N.  R.  Co.  19  Fla,  231  (which 
collates  the  Constitutions  of  Wisconsin, 
Missouri,  Illinois,  Kansas,  Mississippi,  Ala- 
bama, Arkansas,  and  Louisiana ) .  In  Mobile 
V.  Htoneivall  Ins.  Co.  53  Ala.  570,  Judge 
Brickell  in  a  most  masterly  opinion  says: 
"  The  constitutional  provision  supposed  to 
have  been  oiTended  by  the  enactments  under 
which  the  appellee  claims  immunity  from 


a  tax  act.  or  as  a  law  to  collect  the  claims  of 
the  state  In  advance  of  other  creditors.  It  was 
none  the  less  an  act  of  perfidy  to  those  who  in- 
vested in  the  new  bonds  upon  its  pledged  faith 
that  the  gross  earnings  of  the  railroads  next 
above  the  operating  expenses  and  salary  of  the 
Ktate  receiver  should  be  applied  to  repay  their 
loans  before  the  state  touched  the  receipts  for 
Itself. 

A  state  law  imposing  taxes  for  past  years 
upon  a  railroad,  which  was  not,  although  lia- 
ble to  be,  assestted  during  that  time,  cannot  be 
enforced  against  property  which  the  road  then 
had.  that  has  In  the  meantime  passed  by  sale 
and  purchase  to  a  ue^  owner  without  any  lien 
upon  it  for  taxes  having  been  reserved.  The 
legislature  has  no  power  thus  to  impair  the 
contract  between  vendor  and  vendee,  nor  to 
take  the  property  of  one  to  pay  the  debt  of  an- 
other. State  V.  St.  Louis,  K.  C.  &  N.  R.  Co. 
77  Mo.  203. 

When  the  legislature  in  chartering  a  bank, 
fixes  a  price  to  be  paid  by  the  corporation  to 
the  state  for  the  franchise,  in  the  form  of  an 
annual  tax  upon  its  capital,  and  reserves  no 
right  to  vai-y  it,  a  subsequent  statute  imposing 
anotlier  and  different  tax  upon  the  corporate 
franchise  is  unconstitutional  as  Impairing  the 
obligation  of  a  conti'act.  Atty.  Gen.  v.  Bank 
of  Charlotte,  57  N.  C.   (4  Jonee  Eq.)   287. 

It  having  been  settled  by  repeated  adjudi- 
cations, both  of  the  state  courts,  and  of  the 
United  States  Supreme  Court,  that  statutes  at- 
tempting to  tax  a  bank  upon  the  shares  of  its 
capital  stock  either  as  a  corporation  directly 
liable  or  with  a  remedy  over  by  claim  for  re- 
imbursement from  its  stockholders,  are  void 
for  impairing  the  obligation  of  the  contract  in 
a  corporate  charter,  expressed  by  the  words : 
"And  the  capital  of  said  bank  shall  be  exempt 
from  any  tax  laid  by  the  state,  or  by  any  parish 
or  body  politic  under  the  authority  of  the  state, 
during  the  continuance  of  Its  charter," — so  as 
to  be  no  longer  on  open  quesilon, — declared  the 
Louisiana  supreme  court  in  1901, — the  latest 
attempt  to  tax  the  shares  of  such  a  bank,  em- 
bodied in  a  statute  of  that  state,  enacting  that, 
in  the  event  that  any  national  or  state  bank, 
banking  ilrm,  or  company,  is,  by  the  decisions 
of  the  courts,  held  not  liable  to  pay  taxes  on 
the  shares  of  its  shareholders,  then  the  taxes 
shall  be  collected  from  and  paid  by  each  share- 
holder on  the  share  or  shares  held  by  him ;  and 
each  shareholder  failing  to  pay  the  same  may 
be  proceeded  against  by  a  rule  to  produce,  and 
by  all  other  proceedings  provided  for  to  col- 
lect taxes  on  movable  property, — must  fall  for 
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the   same   reason.     Penrose   v.   Chaffraix.  106 
La.  250.  30  So.  718. 

A  municipal  ordinance  Imposing  a  penalty 
of  $50  upon  the  proprietor  of  every  passenger 
railroad  car  running  within  stated  limits  in 
the  city,  who  should  not  procure  a  license  from 
the  mayor  for  each  car  and  pay  annually  there- 
for a  fee  of  the  same  amount ;  and  which  layi 
no  duty  upon  the  railroads  except  to  pay  tbe 
moDf'y ;  and  which  applies  to  lines  already  en- 
franchised to  operate  In  the  city  under  munici- 
pal grants  not  reserving  power  to  exact  such 
penalty  or  require  such  license, — is  a  revenue 
measure,  and  not  a  police  regulation, — a  tax,  not 
n  license;  and  as  such  is  void  for  contraven- 
ing the  constitutional  prohibition  a^Inst  im- 
pairing contracts.  New  York  v.  Second  Ave. 
K.  Co.  32  N.  Y.  261. 

Such  an  exaction  is  not  an  exercise  of  the 
power  of  municipal  regulation  reserved  in  the 
franchise  grant,  but  Is  in  derogation  of  con- 
tract rights, — is  simply  an  attempt  by  one 
pari:y  to  revoke  a  provision  inserted  for  the 
benefit  of  the  other.  New  York  v.  Third  Ave. 
R.  Co.  33  N.  Y.  42. 

When  a  city  has  by  ordinance  grranted  a  tele- 
graph company  permission  to  erect  its  poles 
and  string  Its  wires  in  the  city  streets,  in  con- 
sideration of  furnishing  the  city  with  certain 
free  telephonic  communications  and  facilities, 
it  cannot,  after  the  company  has  accepted  and 
installed  an  expensive  and  valuable  plant,  ex- 
act an  additional  consideration  for  the  privi- 
leges enjoyed :  and  an  ordinance  requiring  such 
company  annually  to  pay.  In  addition  to  taxes 
on  its  property  and  license  taxes  on  its  business, 
a  specific  sum  for  each  pole  set  up  or  used  In 
a  designated  district  for  the  privilege  of  eo- 
tering  upon,  using,  and  permanently  occupying 
the  streets,  ways,  and  places  of  the  city,  under 
penalty  of  removal  of  the  poles  if  such  pay- 
ment is  not  made,  is  In  violation  of  its  con- 
tract, and  void.  New  Orleans  v.  Great  South- 
ern Teleph.  &  Teleg.  Co.  40  La.  Ann.  41,  3 
So.  533. 

A  case  without  a  parallel,  here  in  point,  di- 
vided the  supreme  coui't  of  Iowa  in  1874.  E&ch 
of  the  four  members  of  the  court  differed  with 
all  his  colleagues.  The  action  was  brought  by 
the  city  of  Dubuque  to  recover  of  the  Illinois 
Central  Uailroad  Company,  taxes  for  the  year 
1871  upon  the  railroad  track,  right  of  way, 
certain  real  estate  owned  and  used,  rolling 
stock,  coal,  oil,  and  other  supplies  belonging 
to  the  railroad  and  located  or  kept  within  the 
city  limits.  By  the  judgment  below  tbe  rail- 
road was  charged  with  all  these  taxes,  except 
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the  taxation  the  appellant  seeks  to  recover 
has  a  history  which  must  be  consulted  in 
deteimining  its  just  interpretation.  .  .  . 
Its  purpose  was  not  an  adaptation  only  of 
the  organic  law  to  the  changed  political  con- 
dition of  the  people,  and  to  conform  it  to 
the  new  relations  springing  from  the  amend- 
ments of  the  Federal  Constitution,  and  the 
conditions  imposed  by  congressional  enact- 
ment. Tt  was  intended  also  to  cure  defects 
lime  had  developed  in  former  Constitutions, 
—  to  narrow  and  restrain  legislative  power 
in  the  instances  experience  had  shown  it 
rno-it  liable  to  abuse.  Under  former  Consti- 
tutions the  taxing  power  was  not  defined, 
qualified,  or  restrained  by  any  other  pro- 
vision than  the  simple  declaration :  '  All 
lands  liable  to  taxation  in  this  state  shall 
be  taxed  in  proportion  to  their  value.' 
.    .    .    There  cannot  be  a  just  interpreta- 


tion (an  interpretation  which  will  consum- 
mate the  intent  of  the  people  in  the  adop- 
tion of  these  and  other  constitutional  pro- 
visions) which  is  not  deduced,  not  only  from 
their  language,  but  from  their  history, — 
from  the  causes  to  which  they  owe  origin 
and  the  mischief  they  were  Intended  to  rem- 
edy. In  respect  to  the  Constitution  of  the 
United  States,  it  is  said  *  the  safest  rule  of 
interpretation  is  to  look  to  the  nature  and 
objects  of  the  particular  powers,  duties,  and 
rights,  with  all  the  lights  and  aid  of  con- 
temporary history,  and  to  give  to  the  words 
of  each  just  such  operation  and  force,  con- 
sistent with  their  legitimate  meaning,  as 
may  fairly  secure  and  attain  the  ends  pro- 
posed.* ...  In  the  creation  of  the 
greater  part,  if  not  all,  of  the  private 
moneyed  Or  commercial  corporations  which 
were  created  prior  to  1861,  a  commutation 


those  upon    Its   passenger   station  and   rolling 
stock,   and    both  parties   appealed.     The  Judg- 
ment was  affirmed,  as  against  the  railroad,  by 
the  concurrence  of  three  Judges,  and  as  against 
the  city,  because  the  Judges  stood  two  and  two. 
It  had  previously   been   decided  .that   railroad 
property,   I  lice  all   other  property   in   the  city, 
was  liable   to   municipal   taxation;   whereupon 
the  legislature  enacted  a  statute  providing  that 
every    railroad    company    which    had    paid    all 
taxes  on  gross  earnings  under  a  former  law 
should  be  released  from  all  other  taxes  which 
may  have  been  levied  upon  its  roadbed,  right 
of  way.  rolling  stock,  and  necessary  buildings, 
and  forbidding  the  collection  of  any  such  taxes 
for  prior  years,   for   state,   county,   municipal, 
or  any   other   purpose.     This   statute  was   en- 
acted  after   the  taxes   sued   for   had  been   as- 
sessed,  levied,   and  become  due,  and   the  rail- 
road relied   upon  it  as  a  complete  defense  to 
tbe   action.     Beck,   J.,   argued   that   the   taxes 
had  become  a  debt  the  railroad  was  under  ob- 
ligation to  pay,  a  chose  in  action,  a  piece  of 
property  belonging  to  the  city,  entitled  to  the 
same  protection  as  other  property,  and  the  leg- 
islature had  no  power  to  take  it  away.     The 
statute    in    question,    in    his   opinion,    deprived 
the   city    of   Dubuque  of  its  property   without 
due  process  of  law,  and  it  impaired  the  obli- 
gation of  the  contract  which  the  law  implied 
upon  the  part  of  a  taxpayer  to  pay  taxes  le- 
fcally  assessed  and  due.     He  concluded,   there- 
fore,  that  the  statute  was  unconstitutional  and 
void.     Miller,  Ch.  J.,  was  of  the  opinion  that 
the  statute  was  unconstitutional  because  it  vio- 
iated  a  section  of  the  state  Constitution  which 
declared  that  the  property  of  all  corporations 
for  pecuniary  profit  should  be  subject  to  taxa- 
tion the  same  as  that  of  individuals.     He  re- 
fused,  deeming  it  unnecessary,   to  express  an 
opinion  upon  the  question  whether  the  city  had 
»ucb  a  vested  interest  in  the  taxes  levied  upon 
the   railroad  at  the   time  the    act  of    release 
passed  that  the  legislature  could  not  constitu- 
tionally enact  such  law.     Cole,  J.,  dissented  all 
along  the  line,  because  he  held  that  the  former 
decisions  holding  the  railroads  liable  at  all  to 
municipal   taxes  were   unsound;   and  that   the 
provision    in   the   earlier  statute   imposing   the 
grosB-eomlngs  tax,  that  it  should  be  in  lieu  of 
all   taxes  for  any  and  all  purposes,   had  been 
wTonglj  limited  to  taxes  for  state  and  county 
purposes  alone.     He  had  protested  against  such 
a   construction  at  the  time,  and  he  protested 
still.     Tbe   legislation   suh   fudice   merely   cor- 
rected  a   mistake,  either  of  the  legislature  in 
the  former  act,  or  of  the  court  in  construing 
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it.  This  could  not  be  unconstitutional.  He 
denied  that  a  municipal  corporation  had  any 
vested  right  in  an  uncollected  tax  laid  by  gen- 
eral law  for  a  general  public  purpose,  which 
would  or  could  prevent  the  legislature  from 
altering  or  repealing  that  law  or  abolishing 
the  tax.  He  insisted  that  the  provision  in  the 
state  Constitution,  that  corporate  property 
should  be  subject  to  taxation  the  same  as  that 
of  individuals,  was  not  equivalent  to  a  command 
that  it  should  bo  actually  taxed.  Day,  J.*,  con- 
curred generally  with  Beck,  J.,  in  his  conclu- 
sions, but  expressed  no  opinion  upon  the  propo- 
sition that  the  city  had  a  vested  right  in  the 
taxes.  Dubuque  v.  Illinois  C.  R.  Co.  39  Iowa, 
56. 

e.  Ada  that  do  not  impair. 

Mr.  Justice  Holmes,  who  has  but  Just  taken 
his  seat  in  the  United  States  Supreme  Court, 
takes  occasion  to  remark,  in  a  very  recent  case 
decided  by  that  tribunal  (Blackstone  v.  Mil- 
ler, 188  U.  S.  189,  47  L.  ed.  — ,  28  Sup.  Ct.  Rep. 
277,  Affirming  171  N.  Y.  682,  64  N.  B.  1118, 
69  App.  Div.  127,  74  N.  Y.  Supp.  508),  sustain- 
ing a  tax  imposed  under  the  New  York  collat- 
eral inheritance  tax  act,  laid  upon  money  de- 
posited temporarily  in  a  trust  company  by  a 
nonresident  and  remaining  on  deposit  at  the 
time  of  his  death,  which  occurred  without  the 
state,  that,  "in  the  case  at  bar  the  law  im- 
posing the  tax  was  in  force  before  the  deposit 
was  made,  and  it  did  not  impair  the  obligation 
of  the  contract,  if  a  tax  otherwise  lawful  ever 
can  be  said  to  have  that  effect."  Doubtless, 
this  language  was  not  intended  to  be  taken  in 
its  broad  and  literal  sense,  although  one  does 
not  readily  perceive  in  the  context  any  limi- 
tation upon  the  natural  import  of  the  words. 
The  discussion  thus  far  has  shown  to  how  great 
an  extent  the  remark  needs  qualifying. 

A  contract  In  the  charter  of  a  corporation  is 
not  impaired.  In  the  constitutional  sense,  when 
the  corporate  property  and  franchise  are  con- 
demned and  taken  upon  due  compensation  In 
the  exerciee  of  the  power  of  eminent  domain. 
West  River  Bridge  Co.  v.  Dix,  6  How.  607,  12 
L.  ed.  535. 

Unless  a  corporate  charter  contains  an  ez 
press  contract  against  taxation,  tbe  company 
takes  it  subject  to  the  same  right  in  the  state 
to  tax  the  privileges  granted  and  the  corporate 
property  that  applies  to  all  other  privileges  and 
property.  Providence  Bank  v.  Billings,  4  Pet. 
514,  7  L.  ed.  939;  Nashville,  M.  &  S.  Tump. 
Co.  V.  White,  92  Tenn.  369,  22  S.  W.  75 ;  New 
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of  taxation  was  a  prominent  feature  of  the 
charter.  .  .  .  Entire  or  partial  exemp- 
tion from  taxation  temporarily  has  been  fre- 
quently granted  corporations  formed  to  pur- 
Hue  branches  of  industry,  the  encouragement 
of  which  it  was  believed  a  wise  public  policy 
required.  All  exemptions  from  taxation 
necessarily  increase  the  burdens  imposed  on 
the  property  not  exempt,  and  are  directly 
injunous  to  the  taxpayer.  Tlie  incidental 
benefits  which  it  is  supposed  may  result  to 
him,  in  common  with  the  community  at 
large,  are  speculative,  and  not  often  a  com- 
pensation for  the  immediate  injury  sus- 
tained. Insidious  exemptions  or  discrimina- 
tions, by  which  the  property  of  an  individ- 
nal,  or  of  a  corporation,  is  relieved  from 
bearing  a  just  proportion  of  the  common 
burden  taxation  is  intended  to  discharge,  are 
violative  of  the  equality  of  right  of  the  citi- 


zen, which  is  a  fundamental  principle  of  our 
institutions.  To  prevent  any  exemption  or 
discrimination  in  favor  of  corporations,  to 
subject  their  property  to  the  same  rate  of 
taxation  to  which  the  property  of  individ- 
uals of  the  same  kind  is  subject,  is  the  pur- 
pose of  the  constitutional  provision  clearly 
expressed :  *  The  property  of  corporations 
now  existing,  or  hereafter  created,  shall  for- 
ever be  subject  to  taxation,  the  same  as  pr^  p- 
erty  of  individuals,'  etc.  The  argument  of 
appellee  that  it  was  intended  only  to  re- 
scn-e  to  the  legislature  the  power  of  sub- 
jecting corporate  property  to  the  taxation 
imposed  on  individuals,  and  to  avoid  the  in- 
trcKiuction  into  charters  of  irrepealable  ex- 
emptions or  discriminations,  cannot  be  sup- 
ported. .  .  Heading  these  constitu- 
tional provisions  in  the  light  of  their  his- 
tor}%  and  with  a  due  regard  to  the  words  in 


Orleans  City  &  I^ke  R.  Co.  v.  New  Orleans,  148 
U.  S.  192,  36  L.  ed.  121.  12  Sup.  Ct.  Rep.  406. 

A  foreign  insurance  company,  liceniied  by  a 
Htate  to  do  business  therein,  and  paying  the 
state  for  the  privilege  a  percentage  of  the  gross 
amount  of  premiums  it  receives  in  the  state, 
and,  also,  paying  a  city  In  which  it  does  busi- 
ness, pursuant  to  an  ordinance  thereof,  another 
percentage  tax  upon  its  receipts  in  such  city, 
may,  nevertheless,  when  the  state  and  the  city 
have  not  stipulated  not  to  impose  other  taxes, 
be  subjected  to  a  further  and  an  additional  li- 
cense tax  of  a  specific  sum  fixed  by  municipal 
ordinance  without  the  latter  exaction  t>eing 
repugnant  to  the  contract  clause  in  the  Fed- 
eral Constitution.  Home  Ins.  Co.  v.  Augusta, 
93  U.  S.  116,  23  L.  ed.  825. 

The  assessment  by  the  authorities  of  a  city 
of  a  street  railway  for  state  and  county  taxes 
Is  not  vitiated  by  its  being  nontaxable  for  city 
purposes  by  virtue  of  a  contract  with  the  city 
to  pay,  in  lieu  thereof,  a  percentage  of  its  gross 
earnings.  Detroit  Citizens'  Street  R.  Co.  v. 
1  Detroit,  125  Mich.  673,  85  X.  W.  96,  86  X.  W. 
809. 

The  fact  that  a  street  railway  corporation 
has  been  granted  a  franchise  to  opei-ate  its 
road  upon  certain  streets  of  a  city  by  munici- 
pal ordinance  does  not  relieve  it  from  paying 
a  municipal  license  tax  subsequently  Imposed 
by  city  ordinance  upon  the  business  of  street 
railroads,  nor  its  manager  from  the  penalty 
incurred  by  its  failure  to  pay.  Wyandotte  v. 
Corrigan,  35  Kan.  21,  10  Pac.  99. 

Municipal  bonds  are  ta.xable  as  a  part  of 
the  personal  properly  of  a  resident  taxpayer 
for  local,  as  well  as  state,  purposes,  and  by 
the  city  assessors  the  same  as  all  other  prop- 
erty within  their  Jurisdiction,  whether  belong- 
ing to  corporate  or  individual  owners,  and 
without  In  anywise  impairing  the  obligation  of 
the  city  upon  its  contract  with  the  bondholders. 
People  ex  rel.  Xlagara  F.  Ins.  Co.  v.  Xew  York 
City  &  County  Tax  &  A.   Conirs.  76  X.  Y.  04. 

This  case  is  to  be  distinguished  from  that  of 
Murray  v,  Charleston,  90  U.  S.  432,  24  L.  ed. 
7<iO,  which  involved  a  special  tax  laid  by  mu- 
nicipal ordinance  upon  city  bonds,  to  be  de- 
ducted from  the  iulerest  accruing  thereon,  and 
which  In  effect  reduced  such  interest  by  a  third. 

A  statute  passed  several  years  after  a  for- 
eign building  and  loan  association  has  done 
business  in  the  enacting  state,  and  has  out- 
standing a  great  number  of  contracts  with 
members,  whereby  it  is  required  to  poy  an- 
nually into  the  state  treasury  2  per  cent  of  its 
gross  receipts  from  business  within  the  state,  is 
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not  objectionable  upon  the  ground  that  it  Im- 
pairs the  obligation  of  such  contracts.  Southern 
Bldg.  &  L.  Asso.  V.  Norman,  98  Ky.  294.  31  L. 
R.  A.  41,  32  S.  W.  952. 

Inasmuch  as  all  contracts  are  inherently 
subject  to  the  paramount  power  of  the  sov- 
ereign to  exaH  from  the  fruits  thereof  such 
sums  by  way  of  taxation  as  may  properly  be 
collected  for  public  purposes,  a  law  taxing  the 
gross  earnings  of  a  railroad  which  has  leased 
its  line  to  another  company  for  a  stipulated 
rental,  and  which  requires  the  lessee  company 
to  withhold  such  tax  from  the  rent  and  pay 
it  over  to  the  state,  is  not  a  law  impairing 
the  obligation  of  the  contract  contained  in  the 
lease.  Vermont  &  C.  R.  Co.  v.  Vermont  C.  R. 
Co.  «3  Vt.  1,  10  L.  R.  A.  562,  3  Inters.  Com. 
Rep.  488,  21  Atl.  262,  731. 

A  state  law  requiring  a  domestic  corpora- 
tion, when  paying  interest  on  its  bonded  debt, 
to  withhold  from  the  bondholders  and  pay  over 
to  the  state  a  specific  state  tax,  does  not  im- 
pair the  obligation  of  the  contract  between  the 
corporation  end  its  bond  creditors,  in  so  far. 
at  least,  as  the  bond  holders  reside  and  the 
bonds  are  actually  held  within  the  state.  Com. 
V.  Lehigh  Valley  R.  Co.  129  Pa.  429,  18  Atl. 
406.  410. 

Xor  Is  a  state  law  of  that  character  open  to 
such  an  objection  when  it  applies  to  all  cor- 
porations, but  exacts  the  tax  only  from  interest 
payments  to  the  resident  holders  of  Bcrl]). 
bonds,  or  certificates  representing  the  funded 
debt.  Com.  v.  Xew  York.  L.  E.  &  W.  R.  Co. 
150  Pa.  234,  24  Atl.  609:  Com.  v.  Delaware 
&  H.  Canal  Co.  150  Pa.  245.  24  Atl.  599. 

Xelther  does  such  a  law,  in  application  to  a 
railroad  corporation  chartered  by  another  state 
and  operating  a  part  of  its  line  in  the  taxing 
state,  being  neither  empowered  by  its  charter 
nor  commanded  thereby  to  act  as  an  assessor 
or  tax  collector,  impair  the  obligation  of  the 
contract  between  its  home  state  and  such  for- 
eign railroad  corporation  expressed  in  its  char- 
ter. Com.  V.  Xew  York,  L.  E.  &  W.  R.  Co. 
150  Pa.  234,  24  At!.  609. 

A  statute  providing  for  the  taxation  of 
mortgages  to  the  mortgagee,  and  for  deducting 
the  par  value  of  mortgages  from  the  value  of 
the  land  on  which  they  rest  in  assessing  the 
mortgagor  or  landowner,  is  not  Invalid  by  bond 
impairment  of  the  contract  evidenced  by  bond 
and  mortgage  executed  before  its  enactment 
and  at  a  time  when  the  landowner  was  sub- 
jected to  the  whole  tax.  Dundee  Mortg. 
Trust  Investment  Co.  v.  School  Dist.  No.  1,  10 
Sawy.  52,  19  Fed.  359. 
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which  they  are  expressed,  it  is  impossible 
for  "US  to  doubt  that  it  was  not  competent 
for  the  general  assembly,  in  the  imposition 
of  taxes,  to  distinguish  or  discriminate  in 
favor  of  corporate  property  subject  to  tax- 
ation. If  property  of  a  particular  kind  is 
subjected  to  taxation,  and  owned  by  a  cor- 
poration, it  must  bear  the  rate  of  taxation 
imposed  on  indiyidual&  While  the  Constitu- 
tion  inhibits  the  exemption  or  discrimination 
in  favor  of  corporations,  it  equally  inhibits 
a  discrimination  against  them.  Equality  in 
bearing  a  common  burden,  which  is  natural, 
right,  and  equity,  is  secured  alike  to  the 
corporation  and  to  the  citizen.  The  Consti- 
tution of  Iowa  contains  a  provision  identi- 
cal in  meaning,  if  not  in  words,  with  the 
provision  of  the  Constitution  of  1868,  under 
consideration.  It  reads :  *  The  property  of 
all  corporations  for  pecuniary  profit  shall 


lie  subject  to  taxation,  the  same  as  that  of 
individuals.'  [Iowa  Const,  art.  8,  §  2.]  In 
Davenport  v.  Chicago,  R.  I.  d  P.  R.  Co,  38 
Iowa,  635,  it  was  the  subject  of  construc- 
tion, and  was  doclaxed  mandatory,  requir- 
ing the  legislature  to  provide  for  taxation  of 
the  property  of  corporations  for  pecuniary 
profit  the  same  as  that  of  individuals.  A 
statute  releasing  railroad  companies  from 
certain  taxation  to  which  individuals  were 
subject  was  declared  violative  of  it.  The 
court  says :  *  What  are  we  to  understand  to 
be  intended  by  the  language,  'Hhe  same  as 
that  of  individuals?"  We  need  not  deter ^ 
mine  whether  this  language  requires  that 
corporate  property  shall  be  taxed  in  the 
same  manner  as  that  of  natural  persons.  It 
seems,  however,  quite  clear  that  it  was  in- 
tended by  this  language  to  require  the  legis- 
lature  to   impose   the  burdens  of   taxation 


In  Com.  V.  Western  U.  Teleg.  Co.  2  Dauphin 
Co.  Kep.  40.  it  Is  said  that  a  tax  upon  the  cap- 
ital stock  of  a  forelsrn  transportation  company 
doing  business  In  Pennsylvania,  apportioned  by 
the  mileage  method,  does  not  violate  the  clause 
of  the  Federal  Constitution  forbidding  any 
Biate  to  pass  a  law  impairing  the  obligation  of 
contracts :  but  the  report  leaves  one  altogether 
In  the  dark  as  to  why  it  should  have  been  sup- 
posed that  it  did.  or  as  to  what  contract  was 
supposed  to  be  impaired  by  such  a  tax. 

A  tax  upon  the  shares  of  stock  of  stock- 
holders in  a  corporation,  resting  upon  a  dif- 
ferent subject  and  another  personality  from 
a  tax  upon  the  capital  of  the  corporation,  is 
not  n  tax  upon  exempt  state  and  municipal 
bonds  In  which  a  part  of  the  corporate  capital 
has  been  Invested,  and  so  the  failure  of  the  as- 
sessors to  make  deductions  proportionate  to  the 
amount  of  such  bonds  does  not  render  the  tax 
obnoxious  to  the  contract  clause  in  the  United 
Statf»3  Constitution.  Parker  v.  Sun  Ins.  Co. 
42  La.  Ann.   1172,  6  So.  618. 

A  corporation  whose  charter  exempts  from 
all  taxation  whatever  3,000  shares  of  its  stock, 
or  whatever  part  thereof  is  required  to  con- 
struct Its  works,  except  that  when  Its  net  an- 
nual incfuae  exceeds  6  per  cent  the  excess  may 
"h*^  taxed  for  state  purposes,  Is  taxable  when  its 
income  above  operating  expenses  Is  more  than 
6  per  cent  on  the  cost  of  Its  works,  although 
a  part  of  the  excess  has  been  consumed  In 
making  needed  repairs  and  the  rest  in  enlai'g- 
Idk  and  extending  the  plant.  The  expense  of 
current  repairs  Is  part  of  and  may  be  deducted 
with  operating  expenses.  The  cost  of  addi- 
tions and  betterments  is  not,  and  cannot  be  de- 
ducted. Yet,  when  the  corporation  does  not 
discriminate  between  the  two  sets  of  disburse- 
menis.  and  offers  no  proof  of  the  cost  of  re- 
pairs, the  tax  officers  are  warranted  in  consid- 
ering the  outlay  therefor  as  not  suflElcIent  to 
reduce  below  6  per  cent  the  net  Income  on  the 
coat  of  the  works;  hence,  the  exaction  of  the 
tax  does  not  impair  the  obligation  of  the  con- 
tract of  exemption.  Com.  v.  Minersvllle  Water 
Co.    l.i  Pa.  Co.  Ct.  17. 

IX.  Transfers  and  survivals. 

a.  In  general. 

A  general  rule,  deduclble  from  all  the  au- 
thorities. Is  that  an  exemption  from,  or  a.  right 
to.  a  limited  t.txarlon  belonging  to  a  coi-pora- 
tlon  is  a  privilege  altogether  personal  to  the 
Iprantee,  Incapable  of  tmnsference  to  another 
save  by  a  specific  enabling  law  couched  in  ex- 
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pliclt  language  apt  to  the  purpose.  Philadel- 
phia &  W.  R.  Co.  V.  Maryland,  10  How.  876, 
13  L.  ed.  461 :  Tomlfnson  v.  Branch,  15  Wall. 
460,  21  L.  ed.  189 ;  Delaware  Railroad  Tax,  18 
Wall.  206.  sub  nom.  Mlnot  v.  Philadelphia,  W. 
&  B.  R.  Co.  21  L.  ed.  888:  Trask  v.  Magulre, 
18  Wall.  391,  21  L.  ed.  938;  Morgan  v.  Louis- 
iana, 93  U.  S.  217,  23  L.  ed.  860 ;  Memphis  & 
C.  R.  Co.  V.  Gaines,  97  U.  S.  697,  24  L.  ed. 
3091:  Atlantic  &  G.  R.  Co.  v.  Georgia,  98  U. 
S.  359,  26  L.  ed.  185 ;  East  Tennessee.  V.  &  G; 
R.  Co.  V.  Hamblen  County,  102  U.  S.  273,  26 
L.  ed.  132;  Louisville  &  N.  R.  Co.  v.  Palmes, 
109  V.  S.  244,  27  L.  ed.  922,  3  Sup.  Ct.  Rep. 
193  :  Chesapeake  &  O.  R.  Co.  v.  Miller,  114  U. 
S.  176,  29  L.  ed.  121,  5  Sup.  Ct.  Rep.  813; 
Pickard  v.  East  Tennessee,  V.  &  G.  R.  Co.  180 
U.  S.  637,  32  L.  ed.  1051,  9  Sup.  Ct.  Rep.  640 ; 
Wilmington  &  W.  R.  Co.  v.  Alsbrook.  146  U. 
S.  278.  ."G  L.  ed.  972,  13  Sup.  Ct.  Rep.  72; 
Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.  301, 
38  L.  ed.  450,  14  Sup.  Ct.  Rep.  592  :  Gulf  &  S. 
I.  R.  Co.  v.  Hewes,  183  U.  S.  66,  46  L.  ed.  86.  22 
Sup.  Ct.  Rep.  26;  State  v.  Maine  C.  R.  Co.  66 
Me.  4S8:  Baltimore,  C.  &  A.  R.  Co.  v.  Ocean 
City,  89  Md.  89.  42  Atl.  022 ;  Alexandria  Canal, 
R.  &  Bridge  Co.  v.  District  of  Columbia,  1 
Mackey.  217  ;  Com.  v.  Chesapeake  &  O.  R.  Co. 
27  Gratt.  344 ;  Petersburg  v.  Petersburg  R.  Co. 
2U  Gratt.  773  ;  Evansvllle,  H.  &  N.  R.  Co.  v. 
Con-..  0  Bush,  438 :  Kentucky  C.  R.  Co.  v.  Com. 
87  Ky.  661,  10  S.  W.  269;  Com.  v.  Nashville, 
C.  &  St.  L.  R.  Co.  93  Ky.  430,  20  S.  W.  383; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Com.  07  Ky. 
162.  30  S.  W.  200 :  Memplils  v.  Phmnix  Ins.  Co. 
91  Tenn.  566,  19  S.  W.  1044  ;  Wallace  v.  Cor- 
nersvllle  &  L.  Turnp.  Co.  92  Tenn.  369.  22  S. 
W.  75;  Bloxham  v.  Florida  C.  &  P.  R.  Co.  35 
Fla.  625.  17  So.  902:  International  &  G.  N.  R. 
Co.  V.  Smith  County.  65  Tex.  21 ;  Memphis  & 
L.  R.  R.  Co.  V.  Berry,  41  Ark.  430.  Affirmed  in 
112  U.  S.  609,  28  L.  ed.  837,  5  Sup.  Ct.  Rep. 
299  :  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ben^,  41 
Ark.  500.  Affirmed  In  113  U.  S.  465.  28  L.  ed. 
1055,  5  Sup.  Ct.  Eep.  52,0 ;  Arkansas  Midland 
R.  Co.  V.  Berry,  44  Ark.  17 ;  State  ex  reh  Guf- 
fey  V.  Chicago,  B.  &  K.  C.  R.  Co.  89  Mo.  523, 
14  S.  W.  522:  First  DIv.  of  St.  Paul  &  P.  R. 
Co.  V.  Parcher,  14  Minn.  297,  Gil,  224. 

b.  Grants    to    one    corporation    of    the    rights, 
privUcfjeSt  cte.,  of  another. 

As  to  what  language  used  In  a  corporate 
charter  granting  the  rights  and  privileges  of 
an  existent  corporation  invests  the  new  com- 
pany   with    the    same    right    to,    or   exemption 


100 


Mississippi  Supreme  Court. 


Nov.. 


upon  the  property  of  corporations  for  pe- 
cuniary profit,  the  same  as,  or  equally  with, 
that  of  individuals;  .  .  .  that  each 
shall  be  taxed  for  the  same  objects,  and  in 
the  same  degree,  so  that  individuals  shall 
not  be  required  to  pay  any  taxes  on  their 
property  which  are  not  also  assessed  and  laid 
upon  the  property  of  corporations  of  the  class 
named,  nor  in  any  greater  proportion. 
When  the  legislature  provides  for  taxing 
the  property  of  individuals,  this  clause  of 
the  Constitution  requires  it  to  tax  the  prop- 
erty of  corporations  for  pecuniary  profit  to 
the  same  extent  and  for  the  same  purposes. 
If  the  property  of  individuals  be  taxed  for 
state,  county,  school,  and  municipal  pur- 
posei>,  the  property  of  this  class  of  corpora- 
tions must  be  subjected  to  the  same  taxes, 
and  at  the  same  rates.  The  one  cannot  be 
exempt,  and  the  other  liable.' " 


It  will  thus  be  seen  that  on  the  particular 
holding  of  Mississippi  Mills  v.  Cook,  which 
we  now  overrule,  this  court  stood  absolutely 
alone,  its  decision  in  direct  conflict  with  all 
the  decisions  wc  have  just  above  cited.  So 
much  for  the  mere  inaccuracy  of  that  hold- 
ing. 

We  turn  now  to  the  proposition  that  the 
overruling  of  Mississippi  Mills  v.  Cook,  as  to 
the  holding  which  we  have  particularized, 
overturns  a  rule  of  property  and  destroys  a 
vested  right  on  which  the  railroad  company 
has  a  right  to  rely.  The  alleged  vested  right 
is  this:  That  the  21st  section  of  the  Mobile 
&  Northwestern  charter  containing  this  al- 
leged exemption  has  been  declared  repeat- 
edly in  this  state  by  Mississippi  Mills  v. 
Cook  and  other  cases,  down  to  and  includ- 
ing the  Lambert  Case,  not  to  have  been  vio- 
lative  of   the   Constitution   of   1860.     This 


from,  taxation  possessed  by  the  old  one,  the 
courts  are  not  agreed.  In  some  Jurisdictions, 
and  nnder  some  circumstances,  certain  words 
and  phrases  are  deemed  sufficient  to  clothe 
the  grantee  with  the  saoie  Immunity  that  the 
older  corporation  enjoys,  while  in  other  Juris- 
dictions under  circumstances  varying  only 
slightly,  if  at  all,  equivalent,  not  to  say  iden- 
tical, language  is  held  to  work  no  such  result. 

A  grant  of  "ail  the  rights,  powers,  and  priv- 
ileges" of  the  old  corporation  carries  Its  ex- 
emption over  to  the  new  one.  Humphrey  v. 
Pegues,  16  >Vall.  244,  21  L.  ed.  326. 

A  clause  in  a  railroad  charter  investing  the 
company  thereby  incorporated  "for  the  purpose 
of  making  and  using  its  road"  with  all  the 
"powers,  rights,  and  privileges"  of  another 
railroad,  grants  only  such  powers,  rights,  and 
privileges  as  are  necessary  for  the  stated  pur- 
pose ;  and,  as  immunity  from  taxation  is  not 
one  of  these,  it  is  not  conferred.  Memphis  & 
C.  R.  Co.  V.  Gaines,  97  U.  S.  697,  24  L.  ed. 
1091. 

An  act  of  incorporation,  investing  a  rail- 
road compan}'  with  all  the  rights  and  powers 
necessary  to  construct  and  maintain  its  road, 
and  declaring  that  for  such  purpose  it  may 
have  and  use  all  the  powers  and  privileges  of, 
and  be  subject  to  the  same  obligations  imposed 
upon,  another  railroad  in  its  charter,  confers 
no  immunity  from  taxation  such  as  the  other 
road  had.  Annapolis  k  E.  R.  R.  Co.  v.  Anne 
Arundel  County,  103  U.  S.  1,  26  L.  ed.  359. 

A  grant  to  branch  roads  of  a  railroad  corpo- 
ration of  all  the  powers,  rights,  and  privileges 
the  company  enjoy  with  respect  of  its  main 
line  in  the  construction,  use,  and  preservation 
of  the  branches,  does  not  include  the  tax  ex- 
emption of  the  main  road.  Wilmington  &  W. 
R.  Co.  V.  Alsbrook,  146  U.  8.  279,  36  L.  ed. 
972,  13  Sup.  Ct.  Kep.  72. 

A  statute  subrogating  a  new  railroad  corpo- 
ration to  all  the  rigkts  and  privileges  of  an 
old  one  does  not  carry  over  an  immunity  from 
taxation.  But  this  result  is  more  certainly 
due  to  the  Constitution  having  taken  away  the 
legislative  power  to  confer  exemption  prior  to 
the  passage  of  the  law.  Gulf  k  S.  I.  R.  Co.  v. 
Hewes,  183  U.  8.  06,  46  L.  ed.  86,  22  Sup.  Ct. 
Rep.  26. 

Although  a  corporation  granted  "all  the 
rights,  privileges,  and  Immunities"  of  a  pre-ex- 
isting corporation  may  be  invested  thereby 
with  an  immunity  from  taxation  given  to  the 
first  company  in  its  charter,  such  immunity 
does  not  pass  over  to  a  third  corporation 
granted  no  more  than  the  "rights  and  privi- 
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leges"  of  the  second  one.  Memphis  v.  Pbceoix 
F.  k  M.  Ins.  Co.  91  Tenn.  566,  19  S.  W.  1044. 
Affirmed  In  161  U.  S.  174,  40  L.  ed.  660.  16 
Sup.  Ct.  Rep.  471. 

Nor  does  an  act  investing  a  corporation  with 
all  the  "powers,  rights,  reservations,  restric- 
tions, and  liabilities"  of  another  corporation  con- 
fer the  iatter's  tax  immunity.  Home  Ins.  k  T. 
Co.  V.  Tennessee  use  of  Memphis,  161  U.  8. 
198,  200,  40  L.  ed.  669,  670,  16  Sup.  Ct.  Rep. 
476. 

Some  of  the  Tennessee  bank  cases  (vide 
VIII.  a,  2,  supra)  are  pertinent  upon  this  topic. 

A  provision  in  a  corporate  charter  that  the 
company  chartered  shall  have  all  the  powers 
allowed,  perform  all  the  duties  required,  and 
have  and  enjoy,  subject  to  the  same  conditions, 
limitations,  and  restrictions,  all  the  rights, 
powers,  and  privileges  of  another  corporation 
therein  named  does  not  carry  over  to  the  new 
company  an  exemption  from  taxation  belong- 
ing to  the  old  one,  so  as  to  exonerate  it  from 
a  privilege  tax.  Wallace  v.  ComersvUle  k  L. 
Turnp.  Co.  92  Tenn.  369,  22  S.  W.  75. 

The  recital,  in  an  act  Incorporating  a  rail- 
road company,  of  a  charter  granted  it  by  an- 
other state  into  which  its  line  was  projected, 
followed  by  enactment  sections  providing  that 
such  railroad  shall  l>e  a  domestic  body  corpo- 
rate with  all  the  powers  and  privileges  given 
by  its  foreign  charter,  invests  the  comptiny 
thus  created  with  the  same  exemption  from  tax- 
ation that  the  other  state  gave  it.  Atlantic. 
T.  &  O.  K.  Co.  V.  Mecklenberg  County,  87  N.  C. 
129. 

A  foreign  corporation  purchasing  a  domestic 
railroad,  and  afterwards  Incorporated  in  the 
same  state  with  "all  the  rights,  privileges,  and 
powers"  of  its  vendor,  is  not  thereby  invested 
with  the  tax  immunity  of  the  original  company. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Com.  97  Kt. 
162,  30  &.  W.  200. 

When  the  charter  of  a  railroad  corporation 
gives  it  immunity,  to  a  certain  extent  and  un- 
der certain  circumstances,  from  taxation,  and 
also  extends  to  it,  "as  fully  as  if  the  same  had 
been  inserted"  therein,  "all  the  rights,  privi- 
leges, immunities,  and  franchises"  of  another 
railroad  not  inconsistent  with  its  own  charter. 
Its  immunity  from  taxation  Is  not  enlarged  by 
reference  to  the  other  charter,  which  gives  tbe 
other  company  a  right  to  commute  and  be  ex- 
empt from  taxes  by  provisions  fundamentallj 
different  from  those  upon  the  same  subject  In 
the  last  charter.  St.  Louis,  I.  M.  k  8.  R.  Co. 
V.  Berry,  41  Ark.  509,  Affirmed  In  113  U.  S. 
465,  28  L.  ed.  1055,  5  Sup.  Ct.  Rep.  529. 
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statement  is  wholly  inaccurate,  and  is  the 
result  alone  of  a  careless  study  of  the  de- 
cisions of  this  court.  There  are  some  pri- 
mary rules  on  the  subject  of  stare  decisis 
to  which  we  shall  first  call  attention.  They 
are  formulated  by  the  Supreme  Court  of 
the  United  States  as  follows:  (1)  The 
court  is  not  bound  by  expressions  in  former 
decisions  on  points  which  were  not  con- 
tested. Cross  V.  Burke,  146  U.  S.  86,  36  L. 
ed.  898,  13  Sup.  Ct.  Rep.  22.  (2)  The  doc- 
trine of  stare  decisis  cannot  be  invoked  in 
favor  of  decisions  on  former  statutes  which 
were  merely  similar  to,  but  not  identical 
with,  the  one  under  review.  Wood  v.  Brady, 
160  U.  S.  20,  37  L.  ed.  982,  14  Sup.  a.  Rep. 
C.  This  rule  was  relied  upon  by  the  Su- 
preme Court  of  the  United  States  in  the 
celebrated  Income-Tcuo  Case  {Pollock  v. 
Farmers'  Loan  d  T.  Co,  157  U.  S.  574,  39 


L.  ed.  816,  16  Sup.  Ct.  Rep.  673) ;  the  court 
pointing  out  that,  while  the  language  of 
former  decisions  was  sometimes  very  broad, 
yet  the  exact  points  involved  in  all  former 
decisions  were  different.  (3)  It  is  expressly 
held  that  a  decision  that  a  statute  consti- 
tutes a  contract,  and  that  an  act  repealing 
it  is  void,  is  not  an  estoppel  to  a  subsequent 
decision  holding  that  the  former  statute  it- 
self is  unconstitutional,  and  this  is  the  exact 
cajse  now  before  us.  Boyd  v.  Alabama,  94 
IT.  S.  646,  24  L.  ed.  302. 

Keeping  these  principles  steadily  in  mind, 
a  review  of  the  decisions  of  this  court  will 
show  that  no  charter  identical  with  that  of 
the  Natchez,  Jackson,  &  Columbus  Railroad 
was  ever  passed  on  in  this  state  until  Janu- 
ary, 1891,  a  period  subsequent  to  the  pur- 
chase of  that  road  by  the  Louisville,  New 
Orleans,  &  Texas  Railroad  Company;  from 


When  the  state  makes  an  agreement  with 
parties  for  the  leasing  of  a  state  railroad,  and 
confers  on  such  road  in  sach  agreement  the 
same  "exemptions,  privileges,  immunities, 
rights,  and  gnarantles,**  and  Imposes  the  same 
"liabilities,  disabilities,  and  public  burdens,  and 
no  more,"  as  are  possessed  by  and  rest  upon 
certain  named  and  previously  chartered  rail- 
roads which  are  severally  exempt  from  taxa- 
tion beyond  a  stated  percentage  of  their  net  in- 
comes, and  requires  the  lessees  to  Incorporate, 
the  new  corporation  and  leased  road  cannot  be 
subjected  to  a  higher  rate  of  taxation,  or  a 
dilferent  tax,  notwithstanding  an  antecedent 
outstanding  general  statute  enacting  that  every 
private  charter  thereafter  gi*anted  shall  be  sub- 
ject to  the  right  of  the  state  to  withdraw  the 
franchise,  unless  such  right  is  expressly  sur- 
rendered in  such  charter.  Western  &  A.  R.  Co. 
V.  State,  64  Ga.  428. 

c.  Consolidations, 

An  exemption  from,  or  right  to,  a  limited 
taxation,  given  to  a  corporation,  does  not  sur- 
Tlve  a  consolidation  with  another  corporation 
In  the  absence  of  words  in  the  corporate  char- 
ter expressly  authorizing  Its  transfer,  or  of  a 
new  grant  in  the  consolidating  law.  St.  Louis, 
I.  M.  &  S-  R.  Co.  V.  Berry,  41  Ark.  500,  Af- 
firmed in  113  U.  S.  465,  28  L.  ed.  1055,  5  Sup. 
Ct.  Rep.  529. 

In  the  numerous  cases  which  have  arisen  In 
this  court,  says  Mr.  Justice  Brown,  speaking 
for  the  Supreme  Court  of  the  United  States, 
not  long  since,  as  to  the  effect  of  a  consolida- 
tion upon  the  existence  and  status  of  constitu- 
ent corporations,  it  has  been  held  that  the  ques- 
tion of  the  dissolution  of  such  corporations  de- 
pended upon  the  language  of  the  statute  under 
which  the  consolidation  took  place, — the  pre- 
sumption in  each  case  being  that  each  of  the 
two  lines  of  road  will  be  held  respectively  to 
the  privileges  and  burdens  originally  attaching 
thereto.  If,  upon  the  one  hand,  the  identity 
ot  the  prior  corporations  is  preserved,  an  ex- 
emption from  taxation  which  one  of  them  pos- 
sessed fails  to  that  portion  of  the  new  corpora- 
tion to  which,  under  its  former  name,  it  had 
been  attached.  If,  on  the  other  hand,  the  con- 
solidation worked  a  dissolution  of  the  prior 
corporations,  their  former  privileges  and  fran- 
cblses  also  ceased  to  exist.  Keokuk  &  W.  R. 
Co.  V.  Hissourl.  152  U.  S.  301,  38  L.  ed.  450, 
14  Sup.  Ct.  Rep.  592.  (That  case  was  in  the 
latter  category.) 

In  the  earliest  of  the  cases  to  which  Mr. 
Justice  Brown  referred — that  growing  out  of 
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the  consolidation  of  the  Baltimore  &  Port  De- 
posit road  with  the  Delaware  &  Maryland — the 
consolidated  corporation  was  deemed  rather 
a  merger  of  the  constituents  tlian  a  new  body, 
and  retained  the  immunity  which  one  constitu- 
ent had  before  the  union  upon  the  same  part 
of  the  line,  neither  losing  that,  nor  gaining 
aught  beyond.  Philadelphia  &  W.  R.  Co.  v. 
Maryland,  10  How.  876,  13  L.  ed.  461. 

In  the  next  case,  an  exemption  of  one  con- 
stituent in  a  consolidated  railroad  was  held  to 
have  survived  the  consolidation  to  the  extent 
of  contribution  to  the  common  property  and 
effects,  where  the  law  authorizing  the  union 
did  not  make  taxation  a  condition  thereof,  and 
did  provide  that  the  consolidated  company 
should  have  all  the  rights  and  privileges  of  its 
constituents,  although  an  exemption  which  the 
other  road  in  the  combination  at  one  time  had, 
had  ceased  to  exist.  Tomllnson  v.  Branch,  15 
Wall.  460,  21  L.  ed.  189. 

The  Delaware  Railroad  Tax  Case  decided 
thflCt  a  provision  in  a  state  statute  authorizing 
a  consolidation  of  domestic  and  foreign  rail- 
roads,— the  corporation  to  be  formed  pursuant 
thereto  to  constitute  one  company  and  be  en- 
titled to  all  the  rights,  privileges,  and  immuni- 
ties which  each  and  all  of  the  constituents 
possessed,  had,  and  enjoyed  in  virtue  of  their 
respective  charters;  together  with  a  provision 
In  a  previous  statute  under  which  one  of  such 
constituents  had  been  formed  by  the  consolida- 
tion of  a  domestic  railroad  with  another  road 
in  an  adjoining  state,  that  the  two  companies 
should,  when  united,  hold  and  possess  all  the 
property  rights  and  privileges  which  either  or 
both  had  by  the  laws  of  either  state, — did  not 
entitle  the  domestic  company  entering  Into  such 
successive  consolidations,  nor  the  successive 
consolidated  companies  in  the  same  state,  to 
an  exemption  from  taxation  therein  upon  the 
property,  effects,  or  other  attributes  brought 
to  the  consolidated  company  by  such  domestic 
corporation,  although  the  foreign  railroads,  or 
one  of  them,  in  the  combination  enjoyed  such 
an  exemption  at  home.  18  Wall.  206,  21  L. 
ed.  888. 

When  the  state  does  not  reserve  a  right  to 
tax  differently  In  a  statute  authorizing  the 
consolidation  of  a  road  enjoying  by  contract  a 
limited  taxation  with  another  without  any  im- 
munity, as  a  condition  of  their  union,  she  may 
not  afterwards  tax  at  a  higher  rate  the  road 
built  under  the  charter  of  the  commuting  con- 
stituent. Central  R.  &  Bkg.  Co.  v.  Georgia,  92 
U.  S.  665,  23  L.  ed.  757. 

An  act  whereby  any  domestic  railroad  com- 
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chez,  Jackson,  &  Ck>luinbu8  Railroad  Com- 
pany as  to  the  same  taxes  on  the  same  part 
of  its  property  may  properly  be  regarded  as 
substantially  the  same  party  with  the  Yazoo 
&  Mississippi  Valley  Railroad  Company, 
into  which  the  property  of  the  Natchez, 
Jackson,  &  Columbus  Railroad  Company  has 
been  integrated.  Substantially,  in  this  small 
particular,  as  to  the  state  and  county  taxes 
for  the  year  1892  on  that  part  of  the  prop- 
erty of  the  Natchez,  Jackson,  &  Columbus 
Railroad  Company,  lying  in  Adams  county, 
the  parties  may  be  said  to  be  the  same,  and 
the  cause  of  action  the  same;  and  we 
bold,  accordingly,  that  as  to  that  the 
railroad  company  is  entitled  to  claim 
the  exemption  under  the  Lcmibert  Case 
8L9  res  judicata.  Except  as  to  this  alone 
there  is  clearly,  as  we  think,  no  right 
to  invoke  the  Lambert  Case  as  res  judicata, 


for  the  reason  that  the  parties  are  not  the 
same,  without  reference  to  other  considera- 
tions. And  let  it  be  further  specially  noted 
that  the  Lambert  Ca^e  went  off  on  demurrer, 
and  the  evidence  in  this  case  was  not  before 
the  court.  It  is  well  said  by  the  Supreme 
Court  of  the  United  States  in  Keokuk  d  W, 
R.  Co.  V.  Missouri,  162  U.  S.  313,  38  L.  ed. 
455,  14  Sup.  Ct.  Rep.  592,  in  an  opinion  of 
unusual  clearness  and  power,  that  *'  it  is 
not  to  be  tolerated  that  the  state  should 
be  forever  debarred  of  its  taxes  by  an  er- 
roneous decision."  Page  316,  152  U.  S., 
page  456,  3d  L.  ed.  and  page  597,  14  Sup. 
Ct.  Rep.  But  it  is  said,  if  the  Lambert  Case 
is  not  res  judicata,  it  should  control  this 
case  under  the  doctrine  of  stare  decisis. 
There  is  one  view  of  the  Lambert  Case  which 
authorizes  the  appeal  to  the  doctrine  of  stare 
decisis.     It  did  distinctly  decide  that  what 


virtue  of  this  clause  In  the  charter,  Freeman,  J., 
dissenting.     State  v.   Butler.   13   Lea,  407. 

In  that  case,  the  court  stated  its  understand- 
ing of  the  Farrington  decision,  thus :  In  the 
case  of  Memphis  v.  Farrington,  8  Baxt.  539, 
Farrington  was  the  owner  of  a  number  of 
shares  of  stock  In  this  identical  Union  &  Plant- 
ers' Bank,  upon  which  the  state  assessed  taxes 
the  payment  of  which  was  resisted  upon  the 
ground  that  the  shares  of  stock  were  ex- 
empt under  the  aboYe-cited  provisions  of  the 
charter.  In  the  opinion  of  this  court  delivered 
in  that  case  It  was  conceded  that,  under  the 
provisions  of  the  charter,  the  payment  of  % 
of  1  per  cent  had  the  effect  to  relieve  or  exempt 
the  capital  stock  of  the  bank  from  the  payment 
of  any  other  taxes.  But  It  was  held  that  there 
was  a  distinction  between  the  capital  stock 
of  the  bank  and  the  shares  of  stock  owned  and 
held  by  Individuals;  that  It  was  not  the  pur- 
pose of  the  legislature  to  exempt  both,  and 
hence  the  Individual  shares  of  stock  owned  by 
Farrington  were  subject  to  taxation.  The 
cause  was  taken  to  the  Supreme  Court  of  the 
United  States,  where  It  was  held  that  the  char- 
ter was  a  contract  between  the  state  and  the 
bank,  and  the  tax  of  %  of  1  per  cent  of  the  cap- 
ital stock  was  In  lieu  of  all  other  taxes,  and 
hence  the  shares  of  said  capital  stock  were  not 
subject  to  any  additional  tax  In  the  hands  of 
the  holder.  Hence,  the  judgment  of  this  court 
was  reversed  with  directions  to  enter  a  decree 
in  favor  of  the  stockholder.     Ibid. 

Four  years  afterwards  the  court  decided 
against  the  validity  of  an  assessment  by  the 
city  of  Memphis  for  five  years'  taxes,  between 
1872  and  1879,  on  the  capital  stock  and  the 
banking  house  and  lot  of  the  Bank  of  Com- 
merce. The  right  of  this  bank,  granting  no 
fatal  defect  In  the  original  organization,  or 
other  extrinsic  circumstance,  neither  of  which, 
as  the  court  found  on  examination,  existed,  to 
an  exemption  from  all  other  taxes  upon  Its 
capital  stock  and  property  necessary  to  the 
conduct  of  Its  business  upon  payment  of  the 
commuted  tax  prescribed  In  its  charter,  was 
held  to  be  beyond  debate.  State  use  of  Mem- 
phis V.  Butler,  86  Tenn.  614,  8  S.  W.  586. 

In  1892  the  state  court  decided  that  exemp- 
tion and  commutation  clauses  In  corporate 
charters  in  the  language  above  given  entitled 
the  corporations  to  Immunity  against  privilege 
taxes  imposed  upon  the  right  to  carry  on  busi- 
ness under  their  franchises.  And  It  declared 
that  such  corporations  could  be  subjected, 
neither  to  ad  valorem  taxes  upon  their  capital 
stock,  nor,  In  the  alternative,  to  taxes  upon 
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their  shares  In  the  hands  of  their  stockholders. 
And  that,  whether  the  attempt  to  tax  one  or 
the  other  be  made  by  later  constitutional  or 
statutory  law.  It  must  fall,  because  of  contract 
exemption  from  both  kinds  of  taxation,  which 
the  state  could  not  impair.  The  court  held 
the  shares  exempt  on  the  authority  of  the  de- 
cisions of  the  United  States  Supreme  Court  in 
Farrington  v.  Tennessee,  95  U.  8.  679,  24  L. 
ed.  558,  and  Tennessee  v.  WhItworth.  117  U. 
S.  130,  29  L.  ed.  832,  6  Sup.  Ct.  Rep.  645.  and 
the  capital  stock  of  the  corporation  likewise 
exempt  upon  the  authority  of  Its  own  prevloas 
decisions.  Memphis  v.  Union  &  P.  Bank,  91 
Tenn.  540,  19  S.  W.  758. 

Immediately  afterward  the  same  court  had 
to  Interpret  the  clause  concerning  a  commuted 
tax  In  the  charter  of  the  Home  Insurance  Com- 
pany. That  clause  did  not  state  that  the  tax 
prescribed  was  In  lieu  of  other  taxation  of  any 
kind.  Manifestly,  said  the  court,  this  charter 
tax  was  laid  upon  the  capital  stock,  and  was 
by  the  legislature  intended  to  operate  as  an 
exemption  of  the  corporation  from  further  tax- 
ation on  that  stock.  Though  not  expressed  In 
BO  many  words,  the  exemption  results  by  nec- 
essary Implication  from  the  language  employed. 
The  prescribed  tax  is  the  full  pecuniary  con- 
sideration to  be  paid  by  the  corporation  for  the 
franchises  granted  by  the  state.  Among  those 
franchises  Is  that  of  ownIr.g  and  using  the  cap- 
ital stock  for  the  purposes  contemplated  in  the 
charter.  To  exact  an  additional  tax  upon  the 
company's  capital  stock  is  to  exact  an  addi- 
tional consideration  for  the  thing,  or  one  of 
the  things,  granted  in  the  first  instance.  That 
cannot  lawfully  be  done.  The  charter  Is  a 
contract  whose  obligation  the  state  cannot  im- 
pair by  tax  laws  or  otherwise.  This  decides 
but  half  the  case,  however,  and  It  remains  to 
Inquire  whether  the  charter  exemption  extends 
to  the  "shares  of  stock."  Capital  stock  and 
shares  of  stock  are  different  things,  and  form 
different  subjects  of  taxation.  A  tax  upon  the 
one  Is  not  a  tax  upon  the  other,  nor  Is  an  ex- 
emption of  the  one  an  exemption  of  the  other. 
In  the  case  at  bar  It  has  been  seen  that  the 
charter  tax  is  laid  upon  the  capital  stock,  and 
that  by  implication  that  subject  of  taxation  Is 
to  be  exempted  from  further  assessment.  That 
tax  Is  laid  upon  the  one  subject  of  taxation 
only :  and  the  implication  arising  therefrom 
can  by  no  fair  construction  be  held  to  have 
greater  scope.  The  Implied  exemption  cannot 
be  broader  than  the  express  tax.  It  becomes 
perfectly  clear  that  the  shares  of  stock  In  the 
Home    Insurance   Company    are   subject   to   ad 
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occurred  between  these  companies  was  mer- 
ger, and  not  consolidation,  and  that  no  new 
corporation  was  created  thereby,  applying 
the  principles  of  Maine  C.  R.  Co.  v.  Maine, 
96  U.  8.  499,  24  L.  ed.  836^  to  the  facts  of 
this  case.,  which  are,  in  our  judgment, 
wholly  di Cerent  from  the  facts  in  the  Maine 
Case.  It  did  not  decide,  of  course, —  holding 
that  the  case  was  one  of  mergsr, —  whether 
§  180  of  the  Constitution  of  1890  would 
have  cut  off  the  exemption  had  there  been  a 
consolidation  creating  a  new  corporation. 
Holding  that  it  was  a  case  of  mere  merger, 
the  court  very  naturally  held  that  §  181 
of  the  Constitution  of  1890  had  no  effect  on 
the  exemption  claimed,  in  that  view.  The 
court  most  emphatically  did  not  decide  that, 
had  there  been  a  consolidation  resulting  in 
the  creation  of  a  new  corporation  after  the 
Constitution  of  1890  went  into  effect,  such 


new  corporation  could  claim  that  an  exemp- 
tion belonging  to  one  of  its  constituents 
prior  to  that  Constitution,  as  the  propei-ty 
of  the  absorbed  company  alone,  was  con- 
tinued by  virtue  of  §  181.  There  is  no  pro- 
cess of  interpretation  by  which  the  decision 
in  the  Lambert  Case  can  be  so  distorted  as  to 
mean  any  such  thing.  The  court  proceeded 
throughout  upon  the  proposition  that,  it 
being  a  mere  case  of  merger,  the  Yazoo  & 
Mississippi  Valley  Railroad  Company  ab- 
sorbing the  Lomsville,  New  Orleans,  & 
Texas  Railroad,  §  181  had  no  effect  upon 
the  exemption,  and  that  such  exemption 
passed  to  the  Yazoo  &.  Mississippi  Valley 
Compan)'  so  far  as  the  property  of  the 
Natchez,  Jackson,  &  Columbus  Railroad 
Company  was  concerned.  If  it  had  been  a 
mere  case  of  merger,  as  held  by  the  court, 
we  think  it  clear,  as  hereinbefore  pointed 


Taloi*em  taxation  In  such  manner  as  the  state 
may  by  proper  statute  prescribe.  State  v.  Home 
Ins.  Co.  91  Tenn.  558,  19  S.  W.  1042. 

The  next  case  to  be  decided  In  the  Tennessee 
supreme  court  was  the  state's  action  in  behalf 
of  the  city  of  Memphis  to  recover  from  the 
Memphis  City  Bank,  and  from  its  stoclsholders 
respectively,  certain  ad  valorem  taxes  alleged 
to  be  due  on  capital  stock  and  on  shares  of 
stock.  It  was  defended  upon  the  ground  that 
I  17  of  the  charter  of  the  Memphis  City  Fire 
k  General  Insurance  Company,  the  original 
corporation.  In  substance  the  same  as  those 
already  noticed,  gave  exemption.  The  court, 
assuming,  argumentatlvely,  that  the  bank  was 
entitled  to  the  immunity  given  by  that  section, 
held  that  the  tax  prescribed  in  it  was  a  pe- 
cuniary consideration  paid  for  the  franchise, — 
a  tax  laid  expressly  on  the  capital  stock,  and 
Intended  obviously  to  be  in  lieu  of  all  other 
taxes  and  assessments  on  that  particular  sub- 
ject. That  such  capital  stock  could  not  be 
Uxed,  either  by  the  state,  or  by  any  county  or 
municipality  thereof.  This  was  a  contract  the 
state  could  not  impair.  But  the  shares  of 
stock  are  a  different  subject  of  taxation.  The 
charter  contract  did  not  protect  them.  The  ex- 
emption of  the  capital  stock  was  not  an  exemp- 
tion of  the  shares,  nor  the  taxation  of  the 
former  the  taxation  of  the  latter.  But  the  case 
^ent  on  to  bold  that,  because  the  original  cor- 
poration had,  by  subsequent  legislation,  been 
converted  from  an  insurance  company  into  a 
bank,  and  such  transmutation  had  taken  place 
after  a  new  Constitution  became  operative,  that 
took  power  away  from  the  legislature  to  grant 
or  perpetuate  immunity  from  taxation  by  force 
of  a  command  that  all  property  should  be 
raxed,  even  the  exemption  of  the  corporation 
on  its  capital  stock  liad  not  survived.  State 
V.  Memphis  City  Bank,  91  Tenn.  574,  19  S. 
W.  1045. 

The  case  was  affirmed  by  the  United  States 
Supreme  Court,  161  U.  8.  186,  40  L.  ed.  664, 
16  Sup,  Ct,  Rep.  468. 

In  1895  the  state  court  decided  that  such 
commntation  and  exemption  clause  did  not 
prevent  the  taxation  of  the  surplus  and  undi- 
vided profits  of  the  Bank  of  Commerce.  It 
protected  nothing  but  capital  stock,  and  sur- 
plus and  profits  were  not  to  t>e  so  classed. 
State  V.  Bank  of  Commerce,  95  Tenn.  221,  81 
S.  W.  993. 

It  was  also  held  in  that  case  that  the  pro- 
vision in  this  bank's  charter,  that  the  bank 
sboQld  have  a  lien  on  the  stock  for  debts  due 
it  by  its  stockholders  before  and  in  preference 
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to  other  creditors  except  the  state  for  taxes, 
and  should  pay  to  the  state  an  annual  tax  of 
%  of  1  per  cent  on  each  share  of  capital  stock, 
which  should  be  in  lieu  of  all  other  taxes,  was  a 
contract  limiting  the  power  of  the  state  to  tax 
the  capital  stock  of  the  corporation,  but  one 
that  still  left  the  shares  of  stock  belonging 
to  the  stockholders  subject  to  general  taxa- 
tion ;  the  subjects  being  distinct,  and  both  not 
being  exempt.     Ibid. 

To  reach  the  latter  conclusion,  the  court 
refused  to  follow,  and  essayed  to  distinguish, 
the  Farrington  Case.  It  was  constrained  to 
this  course,  because  In  a  footnote  to  that  case, 
and  In  the  cognate  case  of  Wicks  v.  Tennessee, 
95  U.  S.  600,  24  L.  ed.  561,  a  case  Involving 
the  identical  charter  then  before  it,  but  tech- 
nically not  res  fudicata  because  of  Involving 
taxes  for  a  different  year,  the  United  States 
Supreme  Court  had  said  that  it  was  disposed 
of  by  the  opinion  in  the  Farrington  Case;  that 
the  questions  were  substantially  the  same,  and 
the  result  must  be  the  same.  In  attempting 
to  distinguish  the  Farrington  Case,  the  state 
court  said  that  the  language  of  the  two  char- 
ters in  question  was  materially  diflTerent  and 
that  the  correct  text  of  the  charter  In  the  case 
at  bar  was  not  In  the  record  in  the  United 
States  Supreme  Court.  Ibid.  Two  members  of 
the  court,  Snodgrass,  Ch.  J.,  and  McAllster,  J., 
dissented. 

In  the  United  States  Supreme  Court  It  was 
held  that  this  bank  was  taxable  on  its  surplus. 
Bank  of  Commerce  v.  Tennessee  use  of  Memphis, 
161  U.  S.  134,  40  L.  ed.  645,  16  Sup.  Ct.  Rep. 
456. 

And  it  was  declared  that  the  statement  had 
been  many  times  repeated,  and  was  not  longer 
disputed  by  any,  that  the  capital  stock  of  a 
corporation,  and  the  shares  into  which  such 
stock  may  be  divided  and  held  by  individual 
stockholders,  are  two  distinct  pieces  of  prop- 
erty. It  Is  not  double  taxation  to  tax  both. 
One  may  be  exempted  without  exempting  the 
other.  Ibid.  The  Farrington  Case  was  fol- 
lowed, and  it  was  again  held  that  the  shares  of 
stock  in  the  hands  of  the  stockholders  were  ex- 
empt under  this  charter.  Mr.  Justice  Peck- 
ham,  who  wrote  for  the  court,  thought  the  dif- 
ference in  verbiage  between  the  two  charters 
not  material,  and  said  that,  as  the  whole  char- 
ter had  been  before  the  court,  the  point  made 
on  this  difference  could  not  have  been  over- 
looked. 

A  reargument  of  this  case  was  had,  and  on 
the  rehearing  it  was  decided  that  while  the 
provision  in  the  charter  for  a  commuted  annual 
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out,  that  that  exemption  did  not  pass,  and 
that  the  court  was  in  error  in  so  holding, 
because  of  the  well-settled  proposition  here- 
inbefore stated,  and  supported  bv  the  au- 
thorities, that  under  the  general  law  alone, 
without  reference  to  the  Constitution,  an 
exemption  will  not  pass  in  a  case  of  merger 
to  the  absorbing  company  which  attached 
to  the  property  of  the  company  merged 
alone,  unless  the  legislation  authorizing  in 
such  case  merger  either  expressly  declared 
that  the  exemption  shall  pass,  or  used  the 
word  "immunity,"  or  an  equivalent  word. 
It  was  correct,  in  fact,  to  say  that  the  ex- 
emption of  the  property  of  the  Natchez, 
Jackson,  &  Columbus  Railroad  Company 
passed  to  the  Louisville,  New  Orleans,  k 
Texas  Company  by  virtue  of  the  word  *'  im- 
munities,'* used  in  the  act  of  1890,  author- 
izing a  sale  or  consolidation  of  the  Natchez, 


Jackson,  &  Columbus  Railroad  Company 
with  the  Louisville,  New  Orleans,  &  Texas 
Railroad  (Laws  1890,  p.  675),  provided,  al- 
ways, that  exemption  was  legal  in  its  origin, 
the  validity  of  which  exemption  was  not  con- 
tested, but  conceded,  in  tie  Lambert  Case, 
but  which  was  clearly  invalid,  as  we  shall 
show  later  in  this  opinion.  The  power  of 
the  word  "  immunities  "  in  said  act  to  pass 
such  exemption  to  the  Louisville,  New  Or- 
leans, &  Texas  Railroad  under  said  act  of 
1890  was  exhausted  by  that  consolidation, 
and  liad  no  virtue  to  carry  that  exemption 
into  the  new  company,  the  present  Yazoo  k 
Mississippi  Valley  Railroad  Company,  re- 
sulting from  the  consolidation,  even  had  § 
ISO  of  the  Constitution  of  1890  not  been 
adopted.  We  have  most  carefully  consid- 
ered the  Tjwnihert  Case.  Giving  all  due 
wciglit  to  the  doctrine  of  stare  decisis^  and 


tax  of  %  of  1  per  cent  on  each  share  of  the  cap- 
ital stock  in  lieu  of  all  other  taxes  constituted  a 
contrnct  exempting  the  shares  of  stock  from 
taxation  beyond  that  rate,  yet,  where  no  limit 
had  been  put  on  the  amount  of  capital  the  bank 
might  have,  and  the  charter  gave  each  depos- 
itor to  the  amount  of  the  par  yalue  of  the 
shares  a  right  to  convert  his  deposit  Into  a 
share  of  stock,  the  state  had  a  right  at  any 
time  to  make  shares  afterwards  issued  taxable 
at  any  rate,  and  was  under  no  obligation  to  ex- 
empt future  shares  as  past  ones  were.  Hence, 
when  a  Constitution  was  adopted  making  hank 
stock  taxable,  after-issued  shares  became  sub- 
ject to  taxation,  but  antecedent  issues  retained 
their  exemption.  Bank  of  Commerce  v.  Ten- 
nessee use  of  Memphis,  163  U.  S.  416,  41  L.  ed. 
211,  16  Sup.  Ct.  Rep.  1113. 

In  1896  the  United  States  Supreme  Court 
had  agaiu  before  it  the  commutation  and  ex- 
emption clause  in  the  charter  of  the  Union  & 
Planters'  Bank.  Mr.  Justice  Peckham,  writ- 
ing of  the  decision  in  the  Farrington  Case, 
says :  The  whole  court  was  of  one  opinion 
upon  the  subject  that  there  was  no  substantial 
difference  in  the  extent  of  the  exemption  con- 
tained in  the  several  charters,  although  there 
was  some  difference  in  their  phraseology.  But 
the  question  was,  Which  of  the  parties  was  to 
receive  the  benefit  of  the  exemption?  Was  it 
to  bo  the  corporation,  or  was  it  intended  for 
the  individual  stockholder?  It  was  upon  that 
question  that  the  court  divided,  those  in  the 
minority  believing  that  the  exemption  was  in- 
tended in  each  case  for  the  corporation,  while 
the  case  as  actually  decided  holds  that  the  In- 
dividual shareholder  was  entitled  to  the  benefit 
of  the  exemption,  and  there  is  no  adjudication 
that  the  exemption  extended  also  to  the  cor- 
poration and  its  property.  Thereupon  the 
court  decided  that  the  commutation  and  exemp- 
tion clause  amounted  to  a  contract  which  freed 
from  taxes  the  shares  of  stock  belonging  to  the 
stockholders,  but  gave  no  exemption  to  the  cor- 
poration from  taxes  upon  Its  capital  stock,  its 
accumulated  surplus,  or  Its  other  property ; 
and  therefore,  that  taxing  the  Union  &  Plant- 
ers' Bank  upon  its  capital  and  surplus  did  not 
Impair  the  obligation  of  its  charter  contract. 
Shelby  County  v.  Union  &  Planters'  Bank,  161 
U.  S.  149,  40  L.  ed.  6o0,  16  Sup.  Ct.  Rep.  558. 

This  decision  necessarily  overruled  the  line 
of  decisions  above  cited  of  the  Tennessee  su- 
preme court,  that  the  capital  stock  and  landed 
property  essential  to  the  business  of  the  cor- 
porations were  exempt  from  taxation  In  vir- 
tue of  these  charter  contracts. 
00  L.  R.  A. 


This  result  was  recognized  by  the  state  court 
in  1898,  in  a  case  deciding  that,  inasmuch  as 
a  section  of  a  bank  charter  providing  that  the 
bank  shall  pay  to  the  state  an  annual  tax  of 
H  of  1  per  cent  on  each  share  of  stock  subscribed 
in  lieu  of  all  other  taxes  has  been  finally  con- 
strued by  the  United  States  Supreme  Court  to 
exempt  from  taxation  the  shares  of  stock  in 
the  hands  of  the  stockholders,  and  not  the  cap- 
ital stock  of  the  bank,  contrary  to  the  construc- 
tion adopted  by  the  supreme  court  of  Tennessee 
in  a  line  of  cases,  the  state  courts  are  com- 
pelled to  reverse  their  previous  rulings.  It 
follows  that  the  cases  holding  that  such  a  sec- 
tion gives  immunity  from  privilege  taxes  as  a 
corollary  to  the  immunity  from  taxes  on  the 
capital  stock  must  also  be  overruled;  that  la 
the  immunity  on  capital  stock  having  disap- 
peared, immunity  from  privilege  taxes  fails, 
too.  In  spite,  therefore,  of  such  a  clause  in 
its  charter,  a  bank,  although  protected  by  an 
independent  statute  from  taxation  on  its  cap- 
ital stock,  is  liable  to  a  privilege  tax  by  the 
city  and  county  in  which  it  Is  located.  Union 
&  Planters'  Bank  v.  Memphis,  101  Tenn.  154, 
46  S.  W.  557. 

The  latest  reported  phase  of  the  controversy 
to  the  date  of  writing  wi^s  the  effort.  In  the  Fed- 
eral court  of  the  Union  &  Planters'  Bank  to 
restrain  the  city  of  Memphis  from  collecting 
taxes  and  Imposing  future  taxes  upon  Its  cap- 
ital stock  ad  valorem  under  the  Tennessee  rev- 
enue acts  of  1S97  and  1899.  The  Jurisdiction 
of  the  court  to  entertain  the  cause  was  denied 
by  the  city,  but  it  was  decided  that  a  Federal 
court  has  Jurisdiction  of  a  suit  in  equity  for 
injunctive  relief,  between  a  domestic  iMinking 
and  a  municipal  corporation  created  by  the 
same  state,  to  restrain  the  collection  of  a  tax 
assessed  at  a  greater  sum  than  |2,000,  upon 
allegations  that  it  was  imposed  under  statutes 
that  were  unconstitutional  for  Impairing  the 
obligation  of  a  contract  of  commutation  and 
exemption  in  the  charter  of  the  bank,  because 
thereby  a  Federal  question  was  raised  Inde- 
pendent of  diverse  citizenship.  The  bank  re- 
lied upon  two  propositions:  (1)  that  it  had  a 
charter  exemption,  and  the  imposition  of  the 
tax  was  invalid  under  the  contract  clause  of 
the  Constitution  of  the  Union:  (2)  that  the 
city  was  estopped  by  the  previous  Judgments 
of  the  supreme  court  of  Tennessee  that  the 
bank  was  exempt  by  its  charter  from  taxes  of 
this  kind.  Upon  the  first  proposition,  It  was 
decided  that  the  charter  provision  sub  fudice 
created  no  contract  exempting  the  bank  from 
capital  stock  taxation,  but  one  merely  exempt- 
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as  to  the  two  propositions  that  what  oc- 
currcd  here  was  merger,  and  not  consolida- 
tion creating  a  new  corporation,  and  that 
the  exemption,  conjsequently,  of  the  Natchez, 
Jackson,  &  Columbus  Railroad  properly 
passed  to  the  Yazoo  &  Mississippi  valley 
Railroad  Company,  even  in  the  view  of  mer- 
ger, under  the  legislation  alone,  we  hereby 
expressly  overrule  the  Lambert  Case.  Ex- 
emptions, where  proper,  should  be  expressly 
granted, —  not  stealthily  referenced  in. 

2.  We  turn  now  to  a  second  ground  of  de- 
cision, wholly  independent  of,  and  discon- 
nected from,  all  that  we  have  said  in  the 
fiTsi  ground,  from  which  we  think  the  same 
reftult  must  follow.  The  exemption  asaerted 
here  is  that  contained  in  the  21st  section  of 
the  Mobile  &.  Northwestern  Railroad  Com- 
pany's charter,  which  is  as  follows :  "  Sec. 
21.  Be  it  further  enacted,  that  in  considera- 


tion of  the  construction  of  the  railroads  pro- 
vided for  herein,  and  of  the  great  benefit 
which  the  state  will  receive  in  the  develop- 
ment of  its  agricultural  resources  by  means 
of  said  railroads  as  works  of  internal  im- 
provement, and  also  of  the  increased  value 
which  will  thereby  be  added  to  the  property 
of  the  state,  thus  enabling  the  state  to 
greatly  increase  its  revenue  without  addi- 
tional and  burdensome  taxation  upon  the 
people,  the  state  hereby  agrees  with  said 
company  (and  which  agreement  is  irrepeal- 
able),  that  all  taxes  to  which  said  compan^^ 
shall  be  subject  for  the  period  of  thirty 
years  are  hereby  appropriated  and  set  apart, 
and  shall  be  applied  to  the  payment  of 
debts  and  liabilities  which  the  said  com- 
pany may  have  incurred  in  the  construction 
of  said  road,  or  for  money  borrowed  by  said 
company  upon  lands  or  otherwise,  to  be  used 


log  ItB  stockholderB  from  taxes  upon  their 
shares;  therefore,  the  tax  complained  of  was 
ralld  and  constitutional.  The  bank's  conten- 
tion to  support  the  second  proposition  was 
that,  granting  the  course  of  decisions  In  the 
Supreme  Court  of  the  United  States  had  set- 
tled the  law  generally  that  a  clause  for  com- 
muted taxation  and  exemption  in  the  terms 
contained  in  Its  charter  exempted  from  taxa- 
tion stockholders  upon  their  shares,  but  did 
not  exempt  the  bank  from  taxation  upon  Its 
capital  stock,  surplus,  and  undivided  profits, 
nevertheless,  as  the  supreme  court  of  the  state, 
In  a  controversy  between  the  same  parties  over 
taxes  of  the  same  kind  levied  In  previous  years, 
had  solemnly  decided  that  this  bank  was  ex- 
empt by  virtue  of  the  provision  in  Its  charter, 
that  decision  was  res  fudioata,  and  conclu- 
sively estopped  the  city  from  imposing  again 
In  future  years  the  same  taxes  on  the  same 
bank.  It  was  Insisted  that  a  Federal  court 
was  imperatively  bound  to  so  hold  under  the 
decision  in  New  Orleans  v.  Citizens'  Bank,  167 
U.  S.  871,  396-398,  42  L.  ed.  202,  210,  211.  17 
Sup.  Ct.  Rep.  905.  This  was  replied  to  by  say- 
ing that  the  contrary  rule  prevailed  in  Ten- 
nessee. That  in  that  state,  unlike  Louisiana 
a  dispute  over  a  tax  imposed  one  year  was  over 
0  different  subject-matter,  and  a  decision  of  the 
one  dispute  was  not  the  thing  adjudged  when 
the  other  came  to  be  settled.  As  this  was  not 
a  Federai  question,  the  courts  of  the  United 
States  would  give  in  respect  thereto  the  same 
force  and  effect  to  the  Judgments  of  the  state 
courts  thereon  that  the  state  courts  gave  to 
their  own  Judgments,  and  they  would  give  no 
greater  force  or  effect  thereto. 

It  was  accordingly  held  that  the  decisions 
relied  on  were  not  res  judicata,  and  hence  that 
Memphis  was  not  estopped  from  taxing  the 
bank  in  the  way  and  manner  and  upon  the  sub- 
ject contested.  Union  &  Planters'  Bank  v. 
Memphis,  49  C.  C.  A.  455,  111  Fed.  561. 

b.  Miscellancotia. 

A  section  in  a  railroad  consolidation  act 
(one  of  the  constituent  companies  being  ex- 
empt from  ordinary  taxation)  providing  that 
a  statement  of  the  actual  cost  of  the  road  shall 
be  filed  with  the  secretary  of  state,  and  that 
whenever  the  net  earnings  of  the  consolidated 
company  over  expenses  and  Interest  amount 
to  6  per  cent  per  annum  upon  its  capital  stock. 
It  shall  pay  a  tax  annually  to  the  state  of  a 
specified  percentage  upon  the  cost,  and  such 
other  state  tax  as  may  be  assessed  from  time 
to  time  by  a  general  law,  applicable  to  all  rall- 
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roads  that  the  legislature  shall  have  power  to 
tax  at  the  time  of  enacting  such  law  or  laws, — 
exempts  the  company  from  all  taxes  until  both 
mentioned  contingencies  happen,  and  from 
other  taxation  after  the  earnings  bring  it  un- 
der the  percentage  tax  until  the  legislature 
passes  a  law  applying  to  all  railroads.  State. 
Camden  &  B.  R.  Co.,  Prosecutor,  v.  Cook,  32 
N.  J.  L.  338. 

Although  a  municipal  ordinance  Imposing  an 
annual  license  fee  for  each  car  run  in  the  city 
by  street  railway  companies  may  not  apply  to, 
or  be  enforced  against,  two  of  such  companies 
in  consequence  of  prior  contract  obligations 
between  them  and  the  city,  this  does  not  affect 
its  validity  as  to  another  such  company  whose 
charter  expressly  makes  it  subject  to  such  a 
license  fee.  New  York  v.  Broadway  &  S.  Ave. 
R.  Co.  97  N.  Y.  275. 

Provisions  in  corporate  charters,  one  that 
so  much  of  the  real  estate  of  the  corporation 
as  is  occupied  for  hospital  purposes,  and  all  of 
Its  personal  property,  shall  be  exempt  from 
taxation,  and  the  other  that  the  real  and  per- 
sonal property  of  the  corporation  to  the  ex- 
tent that  it  Is  by  its  act  of  incorporation  au- 
thorized to  hold  the  same.  Is  hereby  exempted 
from  taxation,  exempt  both  of  such  corpora- 
tions from  the  payment  upon  legacies  to  them 
of  any  tax  under  a  collateral  inheritance  tax 
act  which  exempts  from  its  operation  societies, 
corporations,  and  Institutions  exempted  by  law 
from  taxation.  To  entitle  a  corporation  to  the 
benefit  of  this  exception.  It  is  not  necessary 
that  it  should  have  complete  Immunity  from 
taxation  upon  all  property  which  it  has  or 
may  acquire.  Re  Vassar,  127  N.  Y.  1.  27  N. 
E.  394,  Reversing  38  Hun,  378,  12  N.  Y.  Supp. 
203,  and  Overruling  Re  Keech,  26  N.  Y.  S.  R. 
433.  7  N.  Y.  Supp.  331,  32  N.  Y.  S.  R.  227,  11 
N.  Y.  Supp.  265  ;  Re  Lenox,  31  N.  Y.  S.  R.  959. 
9  N.  Y.  Supp.  895;  Re  Vanderbllt,  2  Connoly. 
319,  10  X.  Y.  Supp.  239-242. 

No  such  exemption  accrues  to  a  foreign  cor- 
poration, nor  obtains  by  virtue  of  a  statute 
conferring  a  limited  privilege  to  take  and  hold 
property  in  the  state.  Re  Prime,  136  N.  Y. 
347,  18  L.  R.  A.  713,  32  N.  E.  1091. 

A  statute  amendatory  of  an  act  incorporat- 
ing an  omnibus  company,  which  enables  It  to 
construct  and  operate  a  street  railway  in  a  city 
on  obtaining  the  consent  of  the  municipal  au- 
thorities, and  which  provides  that  if  such  con- 
sent be  given  It  shall  be  subject  to  all  the  re- 
strictions, limitations,  and  conditions  pre- 
scribed In  another  statute  passed  to  authorize 
such  authorities  to  grant  the  privilege  of  con- 
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in  constructing  the  same;  and  it  shall  be 
the  duty  of  the  tax  collector  in  every  county, 
in  each  and  every  year,  to  give  to  said  com- 
pany a  receipt  in  full  for  the  amount  of 
said  taxes  uppn  receiving  from  said  com- 
pany an  aifidavit,  made  by  the  president  or 
cashier  of  said  company,  that  the  amount  of 
said  taxes  have  actually  and  in  good  faith 
been  paid  and  applied  by  said  company  dur- 
ing the  year  in  payment  of  the  debts  in- 
curred, or  money  borrowed  as  aforesaid,  and 
which  receipt  so  given  shall  be  in  full  of  all 
taxes,  county,  state,  and  municipal,  to  which 
said  company  shall  be.  subject:  Provided, 
however,  that  whenever  the  profits  of  said 
company  shall  enable  it  to  declare  and  pay 
to  the  stockholders  an  annual  dividend  of  S 
per  cent  upon  its  capital  stock  over  and 
above  the  payment  of  its  debts  and  liabili- 
ties,  then   the   appropriation   of   the   taxes 


aforesaid  shall  cease,  and  said  taxes  shall 
ho  paid  by  said  company  to  the  tax  collector, 
to  be  by  him  paid  over  as  required  by  law." 
That  act  was  passed  in  1870,  after  the  Con- 
stitution of  1869  (§  13,  art.  12,  and  §  20, 
art.  12)  had  been  adopted;  and  it  is  ex- 
presslv  decided  in  LamberVs  Case,  70  Miss. 
786,  7*89,  13  So.  33,  that  this  was  "  a  thin 
di<^iise  to  evade  constitutional  restraint 
apprehended  to  be  contained  in  the  section 
.  .  .  [§  13,  article  12,  of  said  Constitu- 
tion] ;"  and  the  Lambert  Case  further  de- 
clares—  what  is  manifest  —  that  the  pre- 
t-onded  exemption  was  irrepealable  on  the 
face  of  said  section.  Unquestionably,  said 
21st  section  did  provide  for  an  irrepealable 
exemption  on  its  face,  and  we  hold  it,  there- 
fore, to  have  been  in  violation  of  §  13.  art. 
12,  and  §  20,  art.  12,  Const.  1869. 
The  case  of  Mississippi  Mills  v.  Cook,  56 


structing  street  railways  within  the  city  (such 
other  statute  providing  for  tbe  Imposition  of 
a  specific  tax  on  the  gross  earnings  of  such 
railways  In  lieu  and  In  full  of  all  city  taxes 
and  Impositions  ot  every  nature  upon  such 
railways,  their  equipments,  stock,  and  append- 
ages),— does  not  confer  any  right  or  benefit  to 
such  restricted,  limited,  or  substituted  taxa- 
tion. Dauphin  &  L.  Streets  R.  Co.  v.  Kennerly, 
74  Ala.  583. 

A  railroad  charter  subjecting  the  grantee  to 
liability  for  an  annual  municipal  license  fee 
for  each  car  run,  the  same  as  those  paid,  at 
the  time  It  was  gi-anted,  by  other  railways  op- 
erating In  the  streets  of  the  same  city,  when  a 
number  of  similar  companies  In  that  city  pay 
a  stated  sum,  and  one  such  company  a  much 
less  sum.  and  a  few  others  nothing,  must  be 
construed  as  making  the  grantee  of  such  char- 
ter liable  for  the  highest  license  fee  paid  by 
any  similar  company  in  such  city :  because  of 
the  well-settled  rule  that  any  ambiguity  In  a 
public  grant  must  be  resolved  against  the 
grantee  and  In  favor  of  the  public,  and  because, 
too,  any  different  construction  would  exempt 
the  corporation  altogether.  New  York  v. 
Broadway  &  S.  Ave.  R.  Co.  97  N.  Y.  275. 

Under  statutes  for  the  Incorporation  and 
consolidation  of  railroad  companies,  the  first 
providing  that  all  chattels  purchased  with  the 
corporate  funds,  and  all  the  works  constructed 
and  property  acquired  under  the  charter,  shall 
be  vested  In  the  stockholders  forever  In  pro- 
portion to  their  respective  shares,  and  deemed 
personal  estate,  and  for  fifteen  years  be  ex- 
empt from  any  public  charge  or  tax  whatever, 
after  which  the  legislature  shall  be  at  liberty 
to  impose  a  tax  not  greater  than  25  cents  a 
share  annually  whenever  the  annual  profits  ex- 
ceed 6  per  cent;  and  the  second  providing 
that  the  stockholders  of  a  railroad  chartered 
by  an  adjoining  state,  thereby  merged  in  the 
domestic  corporation,  are  by  such  act  consti- 
tuted stockholders  in  the  domestic  company, 
with  the  same  rights,  powers,  privileges,  and 
franchises  in  proportion  to  the  number  of 
shares  as  if  original  subscribers  to  stock  in  the 
domestic  company, — the  legislature  has  re- 
served by  contract  the  right  to  tax,  after  fif- 
teen years,  the  consolidated  road  up  to  25 
cents  a  share  annually,  not  only  upon  the  or- 
iginal stock  of  the  domestic  company,  or  in 
proportion  to  the  mileage  of  the  consolidated 
company  within  the  state,  but  also  upon  the 
whole  number  of  shares  in  the  consolidated  cor- 
poration, whether  owned  by  residents  or  non- 
residents, as  the  right  so  to  tax  rests  In  con- 
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tract,  and  not  upon  the  taxing  power.  State 
ex  rel.  Bain  v.  Seaboard  &  R.  R.  Co.  52  Fed. 
450. 

When,  by  a  statute  passed  to  create  a  new 
contract  with  a  consolidated  railroad  corpora- 
tion to  take  the  place  of  the  charter  of  one  of 
its  constituents,  whereby  the  state  liad  bound 
Itself  to  issue  state  bonds  at  the  rate  of  $10,- 
000  a  mile  as  fast  as  certain  sections  of  the 
road  were  completed  (an  obligation  It  had  not 
met),  it  is  provided  that.  In  lieu  of  such  bond 
Issues,  there  Is  granted  to  tbe  consolidated 
railroad  certain  plats  of  the  public  lands  for 
each  mile  of  road  already  completed  or  subse- 
quently to  be  constructed  according  to  the 
charter:  and  that  such  lands  and  the  certifi- 
cates Issued  therefor  shall  be  exempted  from 
all  state,  county,  municipal,  and  other  taxes  for 
twenty-five  years ;  and,  also,  that  the  consoli- 
dated railroad  company,  Its  successors,  and  its 
and  their  capital  stock,  rights,  franchises,  rail- 
roads built  and  to  be  built,  rolling  stock,  and 
all  other  property  then  or  thereafter  owned  or 
possessed  by  said  company  or  Its  successors 
shall  t>e  exempted  from  all  state,  county,  mu- 
nicipal, and  other  taxes  for  the  same  period 
(except  county  and  municipal  taxes  In  such 
counties,  cities,  and  towns  as  have  donated 
their  bonds  to  aid  In  the  construction  of  said 
railroad),  with  a  proviso  that  the  exemptions 
shall  not  apply  to  the  lands  or  railroads  of  the 
other  constituent,  or  to  the  franchise,  roadbed, 
rolling  stock,  or  any  property  acquired  from 
such  other  constituent,— a  county  which  has 
donated  Its  bonds  to  aid  the  construction  of 
the  second  constituent  road,  but  not  that  of 
the  one  which  held  the  charter  superseded  by  the 
statute,  nor  yet  the  consolidated  road,  is  not 
within  the  exception,  and  not  entitled  to  tax 
the  road.  International  &  G.  N.  R.  Co.  v.  An- 
derson County,  59  Tex.  654. 

And  money  in  the  hands  of  a  receiver  of 
such  road,  earniDg6  of  the  second  constituent 
only.  Is  not  exempt,  as  It  is  within  the  terms 
of  such  proviso.  Campbell  v.  Wiggins,  85  Tex. 
424,  21  S.  W.  599,  Afilrming  2  Tex.  Civ.  App. 
1,  20  S.  W.  730. 

An  exemption  given  by  a  railroad  charter  of 
the  capital  stock  of  the  corporation  from  all 
state  and  county  taxes  gives  immunity  from 
road  taxes,  in  Missouri.  State  ew  reU  Love  t. 
Hannibal  &  St.  J.  R.  Co.  101  Mo.  120,  13  S. 
W.  406. 

And  such  a  charter  exemption,  so  far  as 
county  taxes  are  concerned,  was  not  Impaired 
nor  affected  by  a  subsequent  law  granting  lands 
to  such  railroad  company,  and  providing  that 
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Misii,  40,  expressly  held  that  the  legislature 
had  no  pK>wer  to  grant  an  irrepealable  ex- 
emption, and,  under  that  decision,  the  ex- 
emption clainied  under  this  section  is  mani- 
festly unconstitutional.  Section  13,  art.  12, 
Con^t.  1S69,  is  in  these  words :  "  The  prop- 
rrty  of  all  corporations  for  necuniary  profit 
shall  be  subject  to  taxation  the  same  as  that 
of  individuals."  Section  20  is  in  these 
words:  "Taxation  shall  be  equal  and  uni- 
form throughout  the  state;  all  property 
shall  be  taxed  in  proportion  to  its  value,  to 
be  a<tcertained  as  directed  by  law."  Missis- 
sippi Mills  y.  CooA;  decided  that  the  prop- 
erty of  private  corporations  for  pecuniary 
profit  was  and  should  remain  subject  to  tax- 
ation. It  expressly  held  that,  while  an  ex- 
emption might  be  granted,  yet  it  might  at 
any  time  be  repealed  by  the  legislature,  and, 
further,  that  no  exemption  could  be  granted 
to   any   private  corporation   for   pecuniary 


profit  by  a  special  act  extending  a  special 
exemption  to  that  special  corporation  alone; 
but  that,  in  order  to  make  any  such  ex- 
emption valid,  it  must  be  extended  to  all 
corporations  for  pecuniary  profit  of  the 
name  class  and  in  the  same  situation.  And 
the  precise  exemption  asserted  in  that  case 
was  asserted  distinctly  under  the  acts  of 
April  1,  1872,  and  of  April  .17,  1873,  amend- 
ator>'  thereof,  set  out  at  pages  42  and  43  of 
56  Miss.  The  Mississippi  Mills  did  not 
claim  that  it  had  a  valid  exemption  by  vir- 
tue of  a  special  act  granting  such  special 
exemption  to  the  Mississippi  Mills  alone, 
but  that  it  had  such  exemption  in  common 
with  all  other  factories  similarly  situated 
by  virtue  of  said  general  law.  The  exemp- 
tion set  up  here  under  the  21at  section  of 
the  Mobile  &>  Northwestern  charter  is  wholly 
different.  The  claim  here  is  that  this  par- 
ticular railroad  is  entitled  to  this  special 


such  company  should  pay  into  the  state  treas- 
ury a  sum  of  money  equal  to  the  state  tax 
upon  other  real  and  personal  property  of  like 
value  for  that  year,  upon  the  actual  value  of 
tbe  roadbed  and  other  property  of  the  company. 
State  edD  rel.  Trammel  v.  Hannibal  &  St.  J.  R. 
Co.  101  Mo.  136,  13  S.  W.  606. 
c.  Implied  repeals. 

It  is  the  well -settled  doctrine  derived  from 
all  the  authorities,  that  laws  special  and  local 
m  their  application  are  not  deemed  repealed 
by  general  legislation,  except  upon  the  clearest 
manifestation  of  a  purpose  by  the  legislature 
thus  to  effect  their  repeal ;  and,  ordinarily,  an 
express  repeal  by  some  intelligible  reference  to 
the  Mpeciai  act  is  necessary  to  accomplish  that 
result. 

Tills  doctrine  has  been  invoked  and  applied 
to  negative  tbe  implied  repeal  of  corporate 
charter  lax  exemption  provisions  by  subse- 
quently enacted  general  revenue  laws.  Com. 
V.  Richmond  &  P.  R.  Co.  81  Va.  355;  State  v. 
Nashville  Sav.  Bank,  16  Lea,  111 ;  Com.  v. 
Potraville  Water  Co.  94  Pa.  516 ;  Com.  v.  Phila- 
delphia &  E.  R.  Co.  164  Pa.  252,  30  Atl.  145. 

A  condition  in  a  railroad  consolidation  act 
granting  immunity  to  the  amalgamated  corpo- 
ration from  taxation  save  such  tax  as  may  be 
assessed  from  time  to  time  by  a  general  law 
applying  to  all  railroads  over  which  the  legis- 
lature sbaJI  bave  power  for  tbat  purpose  at 
tbe  time  It  enacts  such  law  or  laws  is  not  satis- 
fied by  a  general  revenue  tax  law  enacting  tbat 
all  private  corporations  of  tbe  state,  except 
banks  and  others  expressly  exempted  from 
taxation  by  their  charters  or  other  contracts 
with  the  state,  shall  be  taxed  at  tbe  full 
amount  of  their  paid-in  capital  stock  and  ac- 
cumulated surplus.  State,  Camden  &  B.  R. 
Co..  Prosecutor,  v.  Cook,  82  N.  J.  L.  338. 

And  a  provision  in  tbe  charter  of  a  street 
railroad  company,  tbat  as  soon  as  it  declares 
dividends  equal  to  7  per  cent  per  annum,  and 
so  long  as  it  pays  such  dividends,  it  shall  pay 
tbe  state  annually  a  tax  of  1  per  cent  upon  tbe 
cost  of  its  road,  and  tbat  no  other  tax  or  im- 
post sliaJl  be  levied  or  raised  from  such  com- 
pany by  virtue  of  any  law  of  tbe  state,  saves 
such  company  from  all  taxation  under  a  law 
applying  to  all  corporations  except  those  ex- 
pressly exempted  from  taxation  by  virtue  of 
their  charters  or  of  other  contracts  with  tbe 
state.     Douglass  v.  State,  84  N.  J.  L.  485. 

But  ^liJle  the  undoubted  rules  of  statutory 
construction  are  that  implied  repeals  are  not 
favored,  and  are  only  given  effect  when,  by 
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reason  of  manifest  inconsistency,  tbe  two  acts 
cannot  both  stand ;  and  tbat  a  general  act  does 
not  repeal  a  special  one  upon  tbe  same  subject, 
even  where  the  inconsistency  between  them  is 
manifest  and  considerable, — in  Pennsylvania 
both  of  these  rules  are  to  be  read  In  tbe  light 
of  a  line  of  cases  concerned  with  taxation, 
holding  tbat  a  general  taxing  statute  does  re- 
peal by  Implication  a  special  one  upon  the 
same  subject.  Tbe  rules  are  relaxed  and  modi- 
lied  by  two  principles  of  state  policy,  viz.:  (1) 
Tbat  tbe  state  cannot  permanently  surrender, 
although  temporarily  it  may  suspend  or  limit, 
the  taxing  power  In  particular  instances;  and 
(2)  that  such  power  may  be,  and  is,  resumed 
by  a  general  statute  Insufficiently  apt  inclu- 
sive words,  even  if  it  lacks  repealing  language. 
All,  provided,  of  course,  that  no  specific  consti- 
tutional provision  or  definite  contract  inter- 
venes to  control.  Com.  v.  Delaware  &  H.  Can- 
al Co.  1  Dauphin  Co.  Rep.  257. 

Tbe  authorities  cited  to  sustain  tbis  were 
all  cases  decided  anterior  to  Com.  v.  Pottsvllle 
Water  Co.  94  Pa.  516,  and  Com.  v.  Pblladel- 
pbia  &  E.  R.  Co.  164  Pa.  252,  30  Atl.  145, 
which  reaffirmed  the  general  rule,  and  none  of 
them  involved  an  irrepealable  contract.  It  is 
not  necessary  to  discuss  them  at  length. 

As  a  general  statute  requiring  foreign  In- 
surance companies  to  report  semiannually  tbe 
premiums  they  receive  within  tbe  enacting 
state,  and  at  the  same  time  pay  a  percentage 
thereof  into  tho  state  ti*easury  in  lieu  of  all 
other  .taxes,  unlike  a  corporate  charter  contain- 
ing A  similar  provision,  does  not  constitute  an 
Irrepealable  contract,  therefore,  tbe  enactment 
of  a  subsequent  statute  levying  a  direct  tax 
of  $200  annually  upon  tbe  privilege  of  estab- 
lishing an  Insurance  agency  in  a  given  taxing 
district  for  foreign  Insurance  companies  re- 
peals, without  express  verbiage,  tbe  clause  In 
the  earlier  act  making  tbe  payment  required 
in  lieu  of  all  other  taxes.  Home  Ins.  Co.  v. 
Shelby  County  Taxing  Dlst.  4  Lea,  644.  Free- 
man, J.,  dissented  upon  tbe  ground  that  the 
doctrine  of  implied  repeal  did  not  exist  in 
Tennessee,  because  tbe  state  Constitution  re- 
quired all  repealing  acts  to  recite  in  their  cap 
tlon  the  title  or  substance  of  the  law  repealed 
d.  Acta  that  impair. 

In  the  case  of  a  mere  gratuitous  exemption 
of  ii  corporation  from  taxation  there  Is  only 
a  suspension  of  the  sovereign  right  to  tax  all 
property,  which  the  state  may  at  will  resume, 
and  which  it  does  resume  whenever  it  sees  fit 
to  Impose  a  tax  upon  the  property.     But,  where 
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exemption,  which  it  is  conceded  is  not  now, 
and  never  was,  extended  to  all  other  rail- 
roads similarly  situated  in  this  state.  And, 
further,  this  exemption  is  irrepealable  on  its 
face,  and  the  Mississippi  Mills  Case  decided 
that  no  irrepealable  exemption  was  consti- 
tutional. It  is  certainly  obvious  from  these 
considerations  alone  that  Mississippi  Mills 
V.  Cook,  is  no  authority  to  sustain  the  ex- 
emption set  up  here.  It  is  further  clear 
that  the  constitutionality,  under  the  Con- 
stitution of  1860,  of  a  legislative  grant  of 
exemption  to  private  corporations  for  pe- 
cuniary profit  if  it  embraced  all  of  the  same 
class  —  the  property  of  individuals  being  at 
the  same  time  taxed  —  was  not  ar^ed,  con- 
sidered, or  decided  in  Mississippi  Mills  v. 
Cook,  but  was  conceded  by  tho  attorney  gen- 
eral and  the  judges  who  wrote  the  majority 
opinions.     One  of  the  vices  of  the  decision 


in  Mississippi  Mills  v.  Cook  is  that  it  did 
not  hold  that  all  the  property  of  private  cor- 
porations for  pecuniary  profit  was  required 
to  be  taxed  by  the  terms  of  the  Constitution 
(art.  12,  S§  13,  20)  just  as  and  when  the 
property  of  individuals  was.  Instead  of  do- 
ing this,  the  court  decided  that  all  sudi 
property  was  free  from  taxation,  unless  the 
legislature  expressly  subjected  it  to  taxa- 
tion, even  though  the  property  of  private  in- 
dividuals was  taxed,  inverting  the  rule  of 
the  Constitution.  It  was  cermnly  an  idle 
performance  to  declare,  as  the  court  did  de- 
clare, that  the  whole  effect  of  the  constitu- 
tional provision  was  to  render  the  property 
of  private  corporations  for  pecuniary  profit 
liable  to  taxation.  That  everybody  knew, 
and  to  so  limit  the  constitutional  declara- 
tion was  to  emasculate  it.  More  than 
thirty-five  years  had  intervened  between  the 


the.  exemption  is  given  upon  a  valuable  consid- 
eration fixed  and  accepted  by  the  state,  there 
is  a  contract  between  the  state  and  the  corpo- 
ration, if  the  legifllature  has  the  constitutional 
power  to  make  it,  and  the  corporation  acquires 
vested  rights  which  may  not  be  impaired  or 
violated.  Citizens*  Bank  v.  Bouny,  32  La. 
Ann.  230. 

When  a  railroad  holds  an  irrepealable  chaiv 
ter  giving  it  a  special  rate  and  subject  of  tax- 
ation, and  expressly  providing  that  no  other 
or  further  tax  or  imposition  shall  be  levied  or 
Imposed  upon  said  company,  it  cannot  be  sub- 
jected to  taxation  under  a  subsequent  general 
railroad  tax  law  applying  to  all  railroads  in 
the  state,  and  designed  as  a  substitute  for  all 
existing  methods  of  taxation,  commuted  or 
otherwise,  until  and  unless  it  is  by  its  own  ac- 
tion and  consent  brought  within  the  terms  of 
a  section  in  such  statute  which  provides  that 
corporations  having  such  irrepealable  rights 
may,  within  a  stated  time  and  in  a  specified 
manner,  surrender  their  claims  to  exemption, 
and  accept  the  provisions  of  the  new  law. 
Pending  affirmative  action  upon  its  part,  such 
railroad  must  be  taxed  os  theretofore.  State, 
United  R.  &  Canal  Co.,.  Prosecutors,  v.  Railroad 
Taxation  Comrs.  37  N.  J.  L.  240. 

When  a  railroad  charter  provides  that  the 
road,  with  all  the  works,  improvements,  and 
profits,  and  all  the  machinery  of  transporta- 
tion, are  vested  in  the  company  and  its  succes- 
sors forever,  and  that  the  shares  of  its  capi« 
tal  stock  are  to  be  deemed  and  considered  per- 
sonal estate  and  exempt  from  the  imposition 
of  any  tax  or  burden ;  and  there  has  been  re- 
served to  the  legislature  by  Constitution  or 
statute  no  right  to  alter  or  repeal  such  char- 
ter; nor  is  there  any  limitation  or  restriction 
upon  the  power  of  the  legislature  to  grant  ex- 
emptions from  taxation, — a  statute  laying  a 
tax  upon  the  gross  receipts  of  such  railroad, 
whether  regarded  as  one  imposing  a  tax  upon 
property  or  a  franchise  tax,  in  so  far  as  such 
receipts  are  derived  from  the  operation  of  the 
road  and  business  or  property  necessary  there- 
to, is  invalid  by  virtue  of  the  contract  clause 
of  tbe  Federal  Constitution.  State  v.  Balti- 
more &  O.  R.  Co.  48  Md.  49. 

When  a  state  legislature  has,  in  the  charter 
of  a  railroad  corporation,  plainly  declared  in 
unambiguous  terms  that  if  the  corporation 
would  complete  the  internal  Improvement  it 
was  organized  to  make,  Its  property  and  the 
shares  of  its  stockholders  should  be  forever  ex- 
empt from  taxation,  subsequent  laws  Imposing 
taxes  upon  the  franchise  and  rolling  stock  of 
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the  company,  and  upon  real  estate  appurte- 
nant to  and  forming  part  of  its  general  prop- 
erty necessary  to  be  used  In  the  successful  op- 
eration of  its  business,  impair  the  obligation 
of  the  contract  in  the  charter,  and  are,  for 
that  reason,  unconstitutional.  Wilmington  & 
W.  B.  Co.  V.  Reid,  18  Wall.  264,  20  L.  ed,  568. 

This  is  followed  by  a  like  decision  in  a  case 
of  kindred  character,  the  same  in  essential  fea- 
tures ;  the  only  difference  being  in  the  extent 
of  tbe  exemption.  Raleigh  &  Q.  R.  Co.  v.  Reld, 
13  Wall.  269,  20  L.  ed.  570. 

A  statute  imposing  a  tax  upon  the  gross  re- 
ceipts of  such  a  railroad  Is  unconstitutional 
and  void  for  impairing  the  obligation  of  sach 
a  charter  contract.  Worth  v.  Wilmington  & 
W.  R,  Co.  89  N.  C.  291,  45  Am.  Rep.  679; 
Worth  V.  Raleigh  &  G.  R.  Co.  89  N.  C.  301. 

A  state  statute  enacted  after  the  creation  of 
a  railroad  debt  and  the  issue  of  interest  bear- 
ing bonds  evidencing  the  same,  which  requires 
the  debtor  railroad  (in  common  with  many 
other  corporations),  before  paying  the  stipu- 
lated Interest  upon  such  bonds,  to  withhold 
from -the  bondholders  5  per  cent  of  such  inter- 
est and  pay  it  over  to  the  state.  Is,  so  far 
as  such  bonds  are  held  by  nonresident  aliena 
and  so  far  as  such  interest  Is  payable  to  citi- 
zens of  other  states, — at  least,  when  both  the 
principal  and  Interest  of  such  bonds  are  pay- 
able outside  of  the  taxing  state, — an  impair- 
ment of  the  contract  between  the  debtor  and 
creditor,  and  therefore  unconstitutional  and 
void.  State  Tax  on  Foreign-held  Bonds,  15 
Wall.  800,  auh  nom.  Cleveland,  P.  &  A.  B.  Co. 
V.  Pennsylvania,  21  L.  ed.  179. 

In  the  case  immediately  following  this, — 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Pennsylvania, 
15  Wall.  326,  note,  21  L.  ed.  189, — Davis, 
Clifford,  Miller,  and  Hunt,  J  J.,  dissented.  In 
their  opinion  the  tax  was  valid  and  bound  l>oth 
the  railroads  and  their  creditors,  because  the 
supreme  court  of  Pennsylvania,  in  the  case  of 
Maltby  v.  Reading  &  C.  R.  Co.  52  Pa.  140,  had 
held  of  on  earlier  statute  (1844)  that  it  au- 
thorized the  taxation  of  railroad  bonded  debts, 
and,  inasmuch  as  that  statute  was  In  force 
when  the  bonds  of  the  railroads  then  before 
the  court  were  issued,  its  provisions  were  to  be 
regarded,  by  implication  of  law,  as  a  part  and 
parcel  of  the  contract  embodied  In  the  bonds 
and  their  coupons;  and  when  the  state  could 
i^each  any  property  within  its  borders  there 
was  no  constitutional  restraint  upon  its  power 
to  tax  it,  althongh  it  was  owned  by  foreigners. 

The  state  of  Missouri,  in  1865,  adopted  a 
new  Constitution,  and,   in  connection  with  It, 
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previous  Constitution  of  the  state  and  the 
Constitution  of  1869.  When  that  previous 
Constitution  was  adopted  —  in  1832  —  the 
state  waa  young,  and  had  had  little  experi- 
ence with  the  grasping  demands  of  corpora- 
tions  for  grants  of  exclusiye  privileges;  but 
the  experience  of  more  than  thirty-five  years 
had  taught  it  wisdom  in  this  regard, —  wis- 
dom learned  long  prior  by  older  common- 
wealths like  California  and  Iowa,  from  the 
Constitution  of  which  latter  state  the  pro- 
visions of  the  Constitution  of  1869  in  ques- 
tion were  doubtless  borrowed;  and  so  §  13 
of  article  12  was  put  in  the  organic  law  of 
the  land,  beyond  the  reach  of  legislative  con- 
trol, for  the  express  purpose  of  formulating 
a  fundamentally  ^reat  line  of  public  policy 
prohibiting  any  difference  in  the  exercise  of 
the  taxing  power  between  the  property  of 
individuals  and  the  property  of  private  cor- 


porations for  pecuniary  profit.  The  court 
in  Mississippi  Mills  v.  Oook,  56  Miss.,  at 
pages  51,  52,  looked  too  narrowly  at  the 
mere  word  '*  subject."  It  should  have  taken 
broadly  the  whole  section  into  view,  and 
deduced  from  all  its  terms  the  meaning  of 
the  provision.  Judge  Campbell  in  Beck  v. 
Allen,  58  Miss.  177,  most  wisely  said: 
''  Subtlety  and  refinement  and  astuteness  are 
not  admissible  to  explain  away  an  expres- 
sion of  the  sovereign  will.  .  .  .  The 
framers  of  the  Constitution  and  the  people 
who  adopted  it  must  be  understood  to  have 
intended  the  words  employed  in  that  sense 
most  likely  to  arise  from  them  on  first  read- 
ing them."  This  is  the  doctrine  announced 
by  Cooley  and  Story,  and  our  construction 
of  the  meaning  of  §  13,  to  wit,  that  it  re- 

?[uired  the  property  of  private  corporations 
or  pecuniary  profit  to  be  taxed  just  as  — 


an  ordinance  relating  to  railroads.  This  ordin- 
ance provided,  m  sabstance,  that  there  should 
be  levied  and  collected  from  the  Pacific  Rail- 
road Company,  the  North  Missouri  Railroad 
Company,  and  the  St.  Louis  &  Iron  Mountain 
Railroad  Company,  an  annual  tax  of  10  per 
cent  for  two  years,  and  afterwards  one  of  15 
per  cent,  of  all  their  gross  receipts  from 
freights  and  fares,  to  be  assessed  and  collected 
in  St.  Louis  in  the  same  manner  as  other  state 
uxes  were  assessed  and  collected.  This  tax 
was  devoted  to  the  payment  of  the  principal 
and  Interest  of  bonds  issued  or  guaranteed  by 
the  state  for  the  construction  of  the  roads, 
and  was  restricted  to  such  end,  and  was  to 
cease  when  the  bonds  were  retired.  It  was 
payable  In  cash  or  in  other  bonds  or  obligations 
of  the  state.  And  if  the  companies  defaulted 
in  paying,  or  refused  to  pay,  such  tax,  the  leg- 
islature was  directed  to  enact  a  law  providing 
for  the  sale  of  their  franchises,  roads,  and 
property  to  satisfy  the  claims  of  the  state.  The 
railroads  contested  the  constitutionality  of 
this  ordinance.  It  was,  first,  a  question 
whether  the  ordinance  was  an  exercise  of  the 
taxing  power ;  second,  whether  it  Impaired  the 
obligation  of  a  contract  between  the  state  and 
the  railroads  contained  in  a  previous  statute, 
whereby,  when  the  roads  were  unfinished,  and 
In  order  to  bring  about  their  completion,  a 
large  additional  bond  Issue  was  authorized  to 
be  secured  by  a  first-mortgage  Hen,  and  which 
provided  for  the  appointment  of  a  state  com- 
missioner to  receive  the  gross  earnings  and 
apply  them,  (1)  to  the  operating  expenses,  (2) 
to  his  own  salary,  (3)  to  the  new  bonds,  and 
afterward  to  other  classes,  of  which  the  6th 
was  the  state  bonds,  Issued  or  guaranteed,  and 
mentioned  In  the  ordinance.  The  state  su- 
preme court  held  that  the  ordinance  was  an 
exercise  of  the  taxing  power,  and  that,  al- 
though the  statute  authorising  the  new  bond 
Issue  and  appointment  of  a  commissioner  to 
take  and  apply  the  gross  receipts  was  a  con- 
tract. It  was  one  that  did  not  affect  the  taxing 
power.  North  Missouri  R.  Co.  v.  Magulre,  49 
Mo.   490,  8  Am.  Rep.  141. 

The  Pacific  Railroad  Company  set  up  the  ad- 
ditional claim  that  the  Missouri  statute  of 
December  25,  1852,  |  12  of  which  exempted 
that  road  from  taxation  for  two  years  after  it 
was  completed  and  In  operation,  unless  It 
should  before  that  period  elapsed  declare  a 
dividend,  constituted  a  special  contract  with  It 
which  the  constitutional  ordinance  Impaired. 
The  state  court  held  that  there  was  no  dif- 
ference in  principle  between  this  case  and  the 
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other,  and  that,  for  the  reasons  given  in  the 
other,  the  same  Judgment  must  follow.  Pa- 
cific R.  Co.  V.  Magulre,  61  Mo.  142. 

The  cases  were  taken  to  the  Supreme  Court 
of  the  United  States,  where,  by  a  divided 
court,  the  last-cited  case  was  reversed,  while 
the  other  was  affirmed.  Hunt,  J.,  writing  for 
the  majority,  held  that  the  act  of  December  26, 
1852,  I  12,  constituted  a  contract  between  the 
state  and  the  Pacific  Railroad  Company,  ex- 
empting the  road  for  two  years  beyond  Its  com- 
pletion, unless  it  should  sooner  declare  a  divi- 
dend; and,  as  the  time  limit  had  not  expired, 
nor  the  contingency  happened,  the  constitu- 
tional ordinance  could  not  be  enforced,  because 
it  Impaired  the  obligation  of  that  contract.  He 
replied  to  the  argument  that  the  ordinance 
was  not  so  much  a  taxing  act  as  a  law  for 
the  collection  of  a  debt  due  the  state  from  the 
railroads,  with  vigor.  The  ordinance,  he  said, 
was  either  the  imposition  of  a  tax,  or  It  was 
an  act  of  high-banded  violence ;  a  forcible  seiz- 
ure of  private  property  without  law  or  author- 
ity ;  an  act  which,  if  committed  by  an  Individ- 
ual, would  amount  to  robbery.  Waite,  Ch.  J., 
concurred  in  the  conclusion  of  the  majority 
for  the  reason  that,  If  the  ordinance  really 
Imposed  a  tax.  It  was  an  impairment  of  the 
contract  made  by  the  act  of  1852  with  the  Pa- 
cific Railroad  Company,  but  he  leaned  to  the 
debt-collection  theory,  notwithstanding  his  col- 
league's contemptuous  and  wrathful  denuncia- 
tion, and  that  even  on  that  theory  the  ordi- 
nance must  fall,  because  it  Impaired  the  con- 
tract the  state  had  made  in  the  act  of  1864  au- 
thorising the  new  bond  issue  and  postponing  its 
own  claims.  Clifford  and  Miller,  JJ.,  dissented 
upon  the  ground  that  the  asserted  contracts 
were  not  broad  enough  to  protect  the  road 
against  the  exaction  commanded  by  the  ordi- 
nance. Pacific  R.  Co.  V.  Magulre,  20  Wall.  36, 
22  L.  ed.  282. 

The  North  Missouri  Railroad  Company  had 
no  special  contract  with  the  state  for  Its  par- 
ticular exemption,  and  a  majority  of  the  court 
(Walte,  Ch.  J.,  dissenting)  agreed  In  afiirm- 
ing  its  liability  to  pay  according  to  the  terms 
of  the  constitutional  ordinance.  North  Mis- 
souri R.  Co.  V.  Magulre,  20  Wall.  46,  22  L.  ed. 
287. 

Whatever  Immunity  the  St.  Louis  &  Iron 
Mountain  Railroad  Company  had  disappeared 
on  foreclosure.  Trask  v.  Magulre,  18  Wall. 
391,  21  L.  ed.  938. 

The  attitude  of  the  chief  Justice  in  these 
cases  commands  respect.  Whether  the  consti- 
tutional ordinance  of  Missouri  be  regarded  as 
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"the  flame  as" — the  property  of  individu- 
als, so  that  one  would  not  be  exempt  and 
the  other  taxed,  is  the  identical  construc- 
tion placed  upon  the  some  words  by  the  Su- 
preme Court  of  the  United  States,  and  the 
supreme  courts  of  Alabama,  Arkansas,  Cali- 
fornia, Florida,  and  Iowa.  We  prefer  now 
to  distinctly  align  ourselves  with  the  Su- 
preme Court  of  the  United  States  on  this 
important  question,  and  overrule  Miasia- 
sippi  Mills  V.  Cook  in  so  far  as  it  held  that 
the  property  of  private  corporations  for  pe- 
cuniary profit  was  not,  by  Const.  1869,  art. 
12,  §§  13.  20,  expressly  directed  to  be  taxed 
just  as  the  property  of  individuals.  The  de- 
cisions of  the  United  States  Supreme  Court 
to  which  we  refer  are  as  follows:  Louis- 
ville if,  N,  R.  Co.  V.  Palmes,  109  U.  S.  248, 
27  L.  ed.  924,  3  Sup.  Ct.  Rep.  193;  8t.  Louis, 
I.  M.  rf  8.  R.  Co.  V.  Berry,  113  U.  S.  475, 


28  L.  ed.  1058,  5  Sup.  Ct  Rep.  529;  New 
York  ex  rel,  Schurz  v.  Cook,  148  U.  S.  408, 
37  L.  ed.  502,  13  Sup.  Ct.  Rep.  645;  Keokuk 
d  W.  R,  Co,  V.  MissouH,  152  U.  S.  303,  310- 
312,  38  L.  ed.  451,  454,  455,  14  Sup.  Ct.  Rep. 
592. 

The  decisions  of  the  state  supreme  courts 
to  which  we  have  referred  are  as  follows: 
Davenport  v.  Chicago,  R.  I.  d  P.  R.  Co.  38 
Iowa,  635;  People  v.  McCreery,  34  Cal.  432; 
Fletcher  v.  Oliver,  25  Ark.  289;  Palmes  v. 
Louisville  d  N.  R.  Co.  19  Fla,  231  (which 
collates  the  Constitutions  of  Wisconsin, 
Missouri,  Illinois,  Kansas,  Mississippi,  Ala- 
bama, Arkansas,  and  Louisiana ) .  In  Mobile 
V.  8toneivall  Ins,  Co.  53  Ala.  570,  Judge 
Brickell  in  a  most  masterly  opinion  says: 
''  The  constitutional  provision  supposed  to 
have  been  oiTended  by  the  enactments  under 
which  the  appellee  claims  immunity   from 


a  tax  act,  or  as  a  law  to  collect  the  claims  of 
the  state  in  advance  of  other  creditors,  it  was 
none  the  less  an  act  of  perfidy  to  those  who  In- 
ve&ti^d  in  the  new  bonds  upon  Its  pledged  faith 
that  the  gmtib  earnings  of  the  railroads  next 
above  the  operating  expenses  and  salary  of  the 
Ktato  receiver  should  be  applied  to  repay  their 
loans  before  the  state  touched  the  receipts  for 
itself. 

A  state  law  imposing  taxes  for  past  years 
upon  a  railroad,  which  was  not,  although  lia- 
ble to  be,  assessed  during  that  time,  cannot  be 
enforced  against  property  which  the  road  then 
had.  that  has  in  the  meantime  passed  by  sale 
and  piu'chase  to  a  ne^  owner  without  any  lien 
upon  it  for  taxes  havlnif  been  reserved.  The 
legislature  has  no  power  thus  to  impair  the 
contract  between  vendor  and  vendee,  nor  to 
take  the  property  of  one  to  pay  the  debt  of  an- 
other. State  V.  St.  Louis,  K.  C.  &  N.  R.  Co. 
77  Mo.  203. 

When  the  legislature  in  chartering  a  bank, 
fixes  a  price  to  be  paid  by  the  corporation  to 
the  state  for  the  franchise,  in  the  form  of  an 
annual  tax  upon  its  capital,  and  reserves  no 
right  to  vary  ir.  a  subsequent  statute  imposing 
another  and  different  tax  upon  the  corporate 
franchise  is  unconstitutional  as  impairing  the 
obligation  of  a  conti^ct.  Atty.  Gen.  v.  Bank 
of  Charlotte,  57  N.  C.   (4  Jones  Eq.)   287. 

It  having  been  settled  by  repeated  adjudi- 
cations, both  of  the  state  courts,  and  of  the 
United  States  Supreme  Court,  that  statutes  at- 
tempting to  tax  a  bank  upon  the  shares  of  its 
capital  stock  either  as  a  corporation  directly 
liable  or  with  a  remedy  over  by  claim  for  re- 
imbursement from  its  stockholders,  are  void 
for  Impairing  the  obligation  of  the  contract  In 
a  corporate  charter,  expressed  by  the  words : 
"And  the  capital  of  said  bank  shall  be  exempt 
from  any  tax  laid  by  the  state,  or  by  any  parish 
or  body  politic  under  the  authority  of  the  state, 
during  the  continuance  of  its  charter," — so  as 
to  be  no  longer  an  open  question, — declared  the 
Louisiana  supreme  court  in  1901, — the  latest 
attempt  to  tax  the  shares  of  such  a  bank,  em- 
bodied in  a  statute  of  that  state,  enacting  that, 
in  the  event  that  any  national  or  state  bank, 
banking  ilrm,  or  company,  is,  by  the  decisions 
of  the  courts,  held  not  liable  to  pay  taxes  on 
tbe  shares  of  Its  shareholders,  then  the  taxes 
shall  be  collected  from  and  paid  by  each  share- 
holder on  the  share  or  shares  held  by  him ;  and 
each  shareholder  failing  to  pay  the  same  may 
be  proceeded  against  by  a  rule  to  produce,  and 
by  all  other  proceedings  provided  for  to  col- 
lect taxes  on  movable  property, — must  fall  for 
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the   same   reason.      Penrose   v.   Chaff raix.    106 
La,  250,  30  So.  718. 

A  municipal  ordinance  imposing  a  penalty 
of  $50  upon  the  proprietor  of  every  passenger 
railroad  car  running  within  stated  limits  in 
the  city,  who  should  not  procure  a  license  from 
the  mayor  for  each  car  and  pay  annually  there- 
for a  fee  of  the  same  amount ;  and  which  lays 
no  duty  upon  the  railroads  except  to  pay  the 
money :  and  which  applies  to  lines  already  en- 
franchised to  operate  in  the  city  under  munici- 
pal grants  not  reserving  power  to  exact  such 
penalty  or  require  such  license, — is  a  revenue 
measure,  and  not  a  police  regulation, — a  tax,  not 
n  license ;  and  as  such  is  void  for  contraven- 
ing the  constitutional  prohibition  against  im- 
pairing contracts.  New  York  v.  Second  Ave, 
U.  Co.  32  N.  Y.  261. 

Such  an  exaction  is  not  an  exercise  of  tbe 
power  of  municipal  regulation  reserved  In  the 
franchise  grant,  but  is  in  derogation  of  con- 
tract rights, — is  simply  an  attempt  by  one 
parry  to  revoke  a  provision  inserted  for  the 
benefit  of  the  other.  New  York  v.  Third  Ave. 
R.  Co.  33  N.  Y.  42. 

When  a  city  has  by  ordinance  granted  a  tele- 
graph company  permission  to  erect  its  poles 
und  string  its  wires  in  the  city  streets.  In  con- 
sideration of  furnishing  the  city  with  certain 
free  telephonic  communications  and  facilities. 
it  cannot,  after  the  company  has  accepted  and 
installed  an  expensive  and  valuable  plant,  ex- 
act an  additional  consideration  for  the  privi- 
leges enjoyed ;  and  an  ordinance  requiring  such 
company  annually  to  pay,  In  addition  to  taxes 
on  its  property  and  license  taxes  on  its  business, 
a  specific  sum  for  each  pole  set  up  or  used  in 
a  designated  district  for  the  privilege  of  en- 
tering upon,  using,  and  permanently  occupying 
the  streets,  ways,  and  places  of  the  city,  under 
penalty  of  removal  of  the  poles  if  such  pay- 
ment is  not  made,  is  in  violation  of  its  con- 
tract, and  void.  New  Orleans  v.  Great  South- 
ern Teleph.  &  Teleg.  Co.  40  La.  Ann.  41.  3 
So.  533. 

A  case  without  a  parallel,  here  in  point,  di- 
vided the  supreme  court  of  Iowa  in  1874.  Each 
of  the  four  members  of  the  court  differed  with 
all  his  colleagues.  The  action  was  brought  by 
the  city  of  Dubuque  to  recover  of  the  Illinois 
Central  Railroad  Company,  taxes  for  the  year 
1871  upon  the  railroad  track,  right  of  way, 
certain  real  estate  owned  and  used,  rolling 
stock,  coal,  oil,  and  other  supplies  belonging 
to  the  railroad  and  located  or  kept  within  the 
city  limits.  By  the  judgment  below  the  rail- 
road was  charged  with  all  these  taxes,  except 
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the  taxation  the  appellant  seeks  to  recover 
has  a  history  which  must  be  consulted  in 
determining  its  just  interpretation.  .  .  . 
Its  purpose  was  not  an  adaptation  only  of 
the  organic  law  to  the  changed  political  con- 
dition of  the  people,  and  to  conform  it  to 
the  new  relations  springing  from  the  amend- 
ments of  the  Federal  Constitution,  and  the 
conditions  imposed  by  congressional  enact- 
ment. It  was  intended  also  to  cure  defects 
time  had  developed  in  former  CJonstitutions, 
—  to  narrow  and  restrain  legislative  power 
in  the  instances  experience  had  shown  it 
most  liable  to  abuse.  Under  former  Consti- 
tutions the  taxing  power  was  not  defined, 
qualified,  or  restrained  by  any  other  pro- 
vision than  the  simple  declaration :  '  All 
lands  liable  to  taxation  in  this  state  shall 
be  taxed  in  proportion  to  their  value.' 
.     .     .    There  cannot  be  a  just  interpreta- 


tion (an  interpretation  which  will  consum- 
mate the  intent  of  the  people  in  the  adop- 
tion of  these  and  other  constitutional  pro- 
visionsi)  which  is  not  deduced,  not  only  from 
their  language,  but  from  their  history, — 
from  the  causes  to  which  they  owe  origin 
and  the  mischief  they  were  Intended  to  rem- 
edy. In  respect  to  the  Constitution  of  the 
United  States,  it  is  said  *  the  safest  rule  of 
interpretation  is  to  look  to  the  nature  and 
objects  of  the  particular  powers,  duties,  and 
rights,  with  all  the  lights  and  aid  of  con- 
temporary history,  and  to  give  to  the  words 
of  each  just  such  operation  and  force,  con- 
sistent with  their  legitimate  meaning,  as 
may  fairly  secure  and  attain  the  ends  pro- 
pofid."  ...  In  the  creation  of  the 
greater  pai-t,  if  not  all,  of  the  private 
moneyed  Or  commercial  corporations  which 
were  created  prior  to  1861,  a  commutation 


those  upon  its  passen^r  station  and  rolling 
stock,  and  both  parties  appealed.  The  Judg- 
ment was  aiBrmed,  as  against  the  railroad,  by 
the  concurrence  of  three  Judges,  and  as  against 
the  city,  because  the  Judges  stood  two  and  two. 
It  had  previously  been  decided  .that  railroad 
property,  like  all  other  property  in  the  city, 
was  liable  to  municipal  taxation;  whereupon 
the  Jegisiature  enacted  a  statute  providing  that 
every  railroad  company  which  had  paid  ail 
taxes  on  gross  earnings  under  a  former  law 
should  be  released  from  all  other  taxes  which 
may  have  been  levied  upon  its  roadbed,  right 
of  way.  rolling  stock,  and  necessary  buildings, 
and  forbidding  the  collection  of  any  such  taxes 
for  prior  years,  for  state,  county,  municipal, 
or  any  other  purpose.  This  statute  was  en- 
acted after  the  taxes  sued  for  had  been  as- 
sessed, levied,  and  become  due,  and  the  rail- 
road relied  upon  it  as  a  complete  defense  to 
the  action.  Beck,  J.,  argued  that  the  taxes 
had  become  a  debt  the  railroad  was  under  ob- 
ligation to  pay,  a  chose  in  action,  a  piece  of 
property  belonging  to  the  city,  entitled  to  the 
same  protection  as  other  property,  and  the  leg- 
islature had  no  power  to  take  it  away.  The 
statute  in  question,  in  his  opinion,  deprived 
the  city  of  Dubuque  of  its  property  without 
due  process  of  law,  and  it  impaired  the  obli- 
gation of  the  contract  which  the  law  implied 
upon  the  part  of  a  taxpayer  to  pay  taxes  le- 
orally  assessed  and  due.  He  concluded,  there- 
fore, that  the  statute  was  unconstitutional  and 
void.  Miller,  Ch.  J.,  was  of  the  opinion  that 
tbe  statute  was  unconstitutional  because  it  vio- 
lated a  section  of  the  state  Constitution  which 
declared  that  the  property  of  all  corporations 
for  pecuniary  profit  should  be  subject  to  taxa- 
tion the  same  as  that  of  individuals.  He  re- 
fused, deeming  it  unnecessary,  to  express  an 
opinion  upon  the  question  whether  the  city  had 
sach  a  vested  interest  in  the  taxes  levied  upon 
rbe  railroad  at  the  time  the  act  of  release 
passed  that  the  legislature  could  not  constitu- 
tionally enact  such  law.  Cole,  J.,  dissented  all 
along  the  line,  because  he  held  that  the  former 
decisions  holding  the  railroads  liable  at  all  to 
municipal  taxes  were  unsound;  and  that  the 
provision  in  the  earlier  statute  imposing  the 
i^roes-eamings  tax,  that  it  should  be  in  lieu  of 
all  taxes  for  any  and  all  purposes,  had  been 
wrongly  limited  to  taxes  for  state  and  county 
ptirposes  alone.  He  had  protested  against  such 
a  construction  at  the  time,  and  he  protested 
still.  The  legislation  auh  judioe  merely  cor- 
rected a  mistake,  either  of  the  legislature  in 
tbe  former  act,  or  of  the  court  In  construing 
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it.  This  could  not  be  unconstitutional.  He 
denied  that  a  municipal  corporation  had  any 
vested  right  in  an  uncollected  tax  laid  by  gen- 
eral law  for  a  general  public  purpose,  which 
would  or  could  prevent  the  legislature  from 
altering  or  repealing  that  law  or  abolishing 
the  tax.  He  insisted  that  the  provision  in  the 
state  Constitution,  that  corporate  property 
should  be  subject  to  taxation  the  same  as  that 
of  individuals,  was  not  equivalent  to  a  command 
that  it  should  bo  actually  taxed.  Day,  J.*,  con- 
curred generally  with  Beck,  J.,  in  his  conclu- 
sions, but  expressed  no  opinion  upon  the  propo- 
sition that  the  city  had  a  vested  right  in  the 
taxes.  Dubuque  v.  Illinois  C.  R.  Co.  39  Iowa, 
56. 

e.  AoU  that  do  not  impair. 

Mr.  Justice  Holmes,  who  has  but  Just  taken 
his  seat  in  the  United  States  Supreme  Court, 
takes  occasion  to  remark,  in  a  very  recent  case 
decided  by  that  tribunal  (Blackstone  v.  Mil- 
ler, 188  U.  8.  189,  47  L.  ed.  — ,  28  Sup.  Ct.  Rep. 
277,  Affirming  171  N.  Y.  682,  64  N.  B.  1118, 
69  App.  Div.  127,  74  N.  Y.  Supp.  508),  sustain- 
ing a  tax  imposed  under  the  New  York  collat- 
eral inheritance  tax  act,  laid  upon  money  de- 
posited temporarily  in  a  trust  company  by  a 
nonresident  and  remaining  on  deposit  at  the 
time  of  his  death,  which  occurred  without  the 
state,  that,  "in  the  case  at  bar  the  law  im- 
posing the  tax  was  in  force  before  the  deposit 
was  made,  and  it  did  not  impair  the  obligation 
of  the  contract,  if  a  tax  otherwise  lawful  ever 
can  be  said  to  have  that  effect."  Doubtless, 
this  language  was  not  intended  to  be  taken  In 
its  broad  and  literal  sense,  although  one  does 
not  readily  perceive  in  the  context  any  limi- 
tation upon  the  natural  import  of  the  words. 
The  discussion  thus  far  has  shown  to  how  great 
an  extent  the  remark  needs  qualifying. 

A  contract  in  the  charter  of  a  corporation  is 
not  impaired,  in  the  constitutional  sense,  when 
the  corporate  property  and  franchise  are  con- 
demned and  taken  upon  due  compensation  in 
the  exercise  of  the  power  of  eminent  domain. 
West  River  Bridge  Co.  v.  Dix,  6  How.  507,  12 
L.  ed.  535. 

Unless  a  corporate  charter  contains  an  ex- 
press contract  against  taxation,  the  company 
takes  it  subject  to  the  same  right  in  the  state 
to  tax  the  privileges  granted  and  the  corporate 
property  that  applies  to  all  other  privileges  and 
property.  Providence  Bank  v.  Billings,  4  Pet. 
514,  7  L.  ed.  939;  Nashville,  M.  &  S.  Tump. 
Co.  V.  White,  92  Tenn.  369,  22  S.  W.  75 ;  New 
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of  taxation  was  a  prominent  feature  of  the 
charter.  .  .  .  Entire  or  partial  exemp- 
tion from  taxation  temporarily  has  been  fre- 
quently granted  corporations  formed  to  pur- 
sue branches  of  industry,  the  encouragement 
of  which  it  was  believed  a  wise  public  policy 
required.  AH  exemptions  from  taxation 
necessarily  increase  the  burdens  imposed  on 
the  property  not  exempt,  and  are  directly 
injurious  to  the  taxpayer.  The  incidental 
benefits  which  it  is  supposed  may  result  to 
him,  in  common  with  the  community  at 
large,  are  speculative,  and  not  often  a  com- 
pensation for  the  immediate  injury  sus- 
tained. Invidious  exemptions  or  discrimina- 
tions, by  which  the  property  of  an  individ- 
nal,  or  of  a  corporation,  is  relieved  from 
bearing  a  just  proportion  of  the  common 
burden  taxation  is  intended  to  discharge,  are 
violative  of  the  equality  of  right  of  the  citi- 


zen, which  is  a  fundamental  principle  of  our 
institutions.  To  prevent  any  exemption  or 
discrimination  in  favor  of  corporations,  to 
subject  their  property  to  the  same  rate  of 
taxation  to  which  the  property  of  individ- 
uals of  the  sajne  kind  is  subject,  is  the  pur- 
pose of  the  constitutional  provision  clearly 
expressed :  *  The  property  of  corporations 
now  existing,  or  hereafter  created,  shall  for- 
ever be  subject  to  taxation,  the  same  as  pr^  p- 
erty  of  individuals,'  etc.  The  argument  of 
appellee  that  it  was  intended  only  to  re- 
serve to  the  legislature  the  power  of  sub- 
jecting corporate  property  to  the  taxation 
imposed  on  individuals,  and  to  avoid  the  in- 
troduction into  charters  of  irrepealable  ex- 
emptions or  discriminations,  cannot  be  sup- 
ported. .  .  Heading  these  constitu- 
tional provisions  in  the  light  of  their  his- 
tory, and  with  a  due  regard  to  the  words  in 


Orleans  City  &  Lake  K.  Co.  v.  New  Orleans,  143 
r.  S.  192,  36  L.  ed.  121.  12  Sup.  Ct.  Rep.  406. 

A  foreign  insurance  company.  licensed  by  a 
Ntate  to  do  business  therein,  and  paying  the 
state  for  the  privilege  a  percentage  of  the  gross 
amount  of  premiums  it  receives  in  the  state, 
and.  also,  paying  a  city  in  which  it  does  busi- 
ness, pursuant  to  an  ordinance  thereof,  another 
percentage  tax  upon  its  receipts  in  such  city, 
may,  nevertheless,  when  the  state  and  the  city 
have  not  stipulated  not  to  impose  other  taxes, 
he  subjected  to  a  further  and  an  additional  li- 
cense tax  of  a  specific  sum  fixed  by  municipal 
ordinance  without  the  latter  exaction  l)elng 
repugnant  to  the  contract  clause  In  the  Fed- 
eral Constitution.  Home  Ids.  Co.  v.  Augusta, 
93  U.  S.  116,  23  L.  ed.  825. 

The  assessment  by  the  authorities  of  a  city 
of  a  street  railway  for  state  and  county  taxes 
is  not  vitiated  by  its  being  nontaxable  for  city 
purposes  by  virtue  of  a  contract  with  the  city 
to  pay,  in  lieu  thereof,  a  percentage  of  its  gross 
earnings.  Detroit  Citizens'  Street  R.  Co.  v. 
Detroit,  125  Mich.  673,  85  N.  W.  96,  86  N.  W. 
809. 

The  fact  that  a  street  railway  corporation 
has  been  granted  a  franchise  to  operate  its 
road  upon  certain  streets  of  a  city  by  munici- 
pal ordinance  does  not  relieve  it  from  paying 
a  municipal  license  tax  subsequently  imposed 
by  city  ordinance  upon  the  business  of  street 
railroads,  nor  its  manager  from  the  penalty 
Incurred  by  its  failure  to  pay.  Wyandotte  v. 
Corrlgan,  35  Kan.  21,  10  Pac.  99. 

Municipal  bonds  are  taxable  as  a  part  of 
the  personal  property  of  a  resident  taxpayer 
for  local,  as  well  as  state,  purposes,  and  by 
the  city  assessors  the  same  as  all  other  prop- 
erty within  their  Jurisdiction,  whether  belong- 
ing to  corporate  or  individual  owners,  and 
without  in  anywise  impairing  the  obligation  of 
the  city  upon  its  contract  with  the  bondholders, 
reople  ex  rel.  Niagara  F.  Ins.  Co.  v.  New  York 
City  &  County  'J'ax  &  A.  Comrs.  76  N.  Y.  64. 

ThiR  case  Is  to  be  distinguished  from  that  of 
Murray  v.  Charleston,  96  U.  S.  432,  24  L.  ed. 
760,  which  involved  a  special  tax  laid  by  mu- 
nicipal ordinance  upon  city  bonds,  to  be  de- 
ducted from  the  interest  accruing  thereon,  and 
which  hi  effect  reduced  such  Interest  by  a  third. 

A  statute  passed  several  years  after  a  for- 
eign building  and  loan  association  has  done 
business  in  the  enacting  state,  and  has  out- 
standing a  great  number  of  contracts  with 
members,  whereby  It  Is  required  to  pay  an- 
nually into  the  state  treasury  2  per  cent  of  its 
gross  receipts  from  business  within  the  state,  is 
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not  objectionable  upon  the  ground  that  it  im- 
pairs the  obligation  of  such  contracts.  Southern 
Bldg.  k  L.  Asso.  V.  Norman,  98  Ky.  294,  31  L. 
R.  A.  41,  32  S.  W.  952. 

Inasmuch  as  all  contracts  are  inherently 
subject  to  the  paramount  power  of  the  sov- 
ereign to  exaH  from  the  fruits  thereof  such 
sums  by  way  of  taxation  as  may  properly  be 
collected  for  public  purposes,  a  law  taxing  the 
grosH  earnings  of  a  railroad  which  has  leased 
its  line  to  another  company  for  a  stipulated 
rental,  and  which  requires  the  lessee  company 
to  withhold  sucli  tax  from  the  rent  and  pay 
It  over  to  the  state.  Is  not  a  law  impairing 
the  obligation  of  the  contract  contained  in  the 
lease.  Vermont  &  C.  R.  Co.  v.  Vermont  C.  R. 
Co.  63  Vt.  1,  10  L.  R.  A.  562,  3  Inters,  Com. 
Rep.  488,  21  Atl.  262,   731. 

A  stiite  law  requiring  a  domestic  corpora- 
tion, when  paying  interest  on  its  bonded  debt, 
to  withhold  from  the  bondholders  and  pay  over 
to  the  state  a  specific  state  tax.  does  not  im- 
pair the  obligation  of  the  contract  between  the 
corporiition  and  its  bond  creditors,  in  so  far. 
at  least,  as  the  bond  holders  reside  and  the 
bonds  are  actually  held  within  the  state.  Com. 
V.  Lehigh  Valley  R.  Co.  129  Pa.  429,  18  All. 
406,  410. 

Nor  is  a  state  law  of  that  character  open  to 
such  an  objection  when  it  applies  to  all  cor- 
porationt>,  but  exacts  the  tax  only  from  interest 
payments  to  the  resident  holders  of  scrip, 
bonds,  or  certificates  representing  the  funded 
debt.  Com.  v.  New  York,  L.  E.  &  W.  R.  Co. 
150  Pa.  234,  24  Atl.  609:  Com.  v.  Delaware 
&  H.  Canal  Co.   150  Pa.  245,  24  Atl.  599. 

Neither  does  such  a  law,  in  application  to  a 
railroad  coiijoration  chartered  by  another  state 
and  operating  a  part  of  its  line  In  the  taxing 
state,  being  neither  empowered  by  Its  charter 
nor  commanded  thereby  to  act  as  an  assessor 
or  tax  collector,  Impair  the  obligation  of  the 
contract  between  its  home  state  and  such  for- 
eign railroad  corporation  expressed  in  its  char- 
ter. Com.  V.  New  York,  L.  E.  &  W.  R.  Co. 
l.-.O  Pa.  234,  24  Atl.  609. 

A  statute  providing  for  the  taxation  of 
mortgages  to  the  mortgagee,  and  for  deducting 
the  par  value  of  mortgages  from  the  value  of 
the  land  on  which  they  rest  In  assessing  the 
mortgagor  or  landowner,  is  not  Invalid  by  bond 
Impairment  of  the  contract  evidenced  by  bond 
and  mortgage  executed  before  its  enactment 
and  at  a  time  when  the  landowner  was  sub- 
jected to  the  whole  tax.  Dundee  Mortg. 
Trust  Investment  Co.  v.  School  Dlst.  No.  1,  10 
Sawy.  52,  19  Fed.  359. 
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which  they  are  expressed,  it  is  impossible 
for 'US  to  doubt  that  it  was  not  competent 
for  the  general  assembly,  in  the  imposition 
of  taxe8,  to  distinguish  or  discriminate  in 
favor  of  corporate  property  subject  to  tax- 
ation. If  property  of  a  particular  kind  is 
subjected  to  taxation,  and  owned  by  a  cor- 
poration, it  must  bear  the  rate  of  taxation 
imposed  on  individuals.  While  the  Constitu- 
tion inhibits  the  exemption  or  discrimination 
in  favor  of  corporations,  it  equally  inhibits 
a  discrimination  against  them.  Equality  in 
bearing  a  common  burden,  which  is  natural, 
right,  and  equity,  is  secured  alike  to  the 
corporation  and  to  the  citizen.  The  Consti- 
tution of  Iowa  contains  a  provision  identi- 
cal in  meaning,  if  not  in  words,  with  the 
proviMon  of  the  Constitution  of  1868,  under 
consideration.  It  reads:  *  The  property  of 
all  corporations  for  pecuniary  profit  shall 


}te  subject  to  taxation,  the  same  as  that  of 
individuals.'  [Iowa  Const,  art.  8,  §  2.]  In 
Davenport  v.  ChicagOj  R.  I.  d  P.  R.  Co,  38 
Iowa,  635,  it  was  the  subject  of  construc- 
tion, and  was  declaimed  mandatory,  requir- 
ing the  legislature  to  provide  for  taxation  of 
the  property  of  corporations  for  pecuniary 
profit  the  same  as  that  of  individuals.  A 
statute  releasing  railroad  companies  from 
certain  taxation  to  which  individuals  were 
subject  was  declared  violative  of  it.  The 
court  says :  *  What  are  we  to  understand  to 
be  intended  by  the  language,  "  the  same  as 
that  of  individuals?"  We  need  not  deter: 
mine  whether  this  language  requires  that 
corporate  property  shall  be  taxed  in  the 
same  manner  as  that  of  natural  persons.  It 
seems,  however,  quite  clear  that  it  was  in- 
tended by  this  language  to  require  the  legis- 
lature  to   impose  the   burdens  of   taxation 


In  Com.  V.  Western  U.  Teleg.  Co.  2  Dauphin 
Co.  Rep.  40,  it  is  said  that  a  tax  upon  the  cap- 
ital Htock  of  a  foreign  transportation  company 
doing  business  in  Pennsylvania,  apportioned  by 
the  mileage  method,  does  not  violate  the  clause 
of  the  Federal  Constitution  forbidding  any 
state  to  pass  a  law  impairing  the  obligation  of 
contracts :  but  the  report  leaves  one  altogether 
in  the  darlt  a»  to  why  It  should  have  been  sup- 
posed that  it  did,  or  as  to  what  contract  was 
supposed  to  be  impaired  by  such  a  tax. 

A  tax  upon  the  shares  of  stoclc  of  stock- 
holders in  a  corporation,  resting  upon  a  dif- 
ferent subject  and  another  personality  from 
a  tax  upoa  the  capital  of  the  corporation,  is 
not  n  tax  upon  exempt  state  and  municipal 
bonds  in  which  a  part  of  the  corporate  capital 
has  been  invested,  and  so  the  failure  of  the  as- 
sessors to  make  deductions  proportionate  to  the 
amount  of  such  bonds  does  not  render  the  tax 
obnoxious  to  the  contract  clause  in  the  United 
Siatejs  Constitution.  Parker  v.  Sun  Ins.  Co. 
42  La.  Ann.  1172,  S  So.  618. 

A  corporation  whose  charter  exempts  from 
all  taxation  whatever  3,000  shares  of  its  stock, 
or  whatever  part  thereof  is  required  to  con- 
Ktnict  its  works,  except  that  when  its  net  an- 
nual incfime  exceeds  6  per  cent  the  excess  may 
V  taxed  for  state  purposes,  is  taxable  when  its 
income  above  operating  expenses  is  more  than 
6  per  cent  on  the  cost  of  its  works,  although 
a  part  of  ihe  excess  bns  been  consumed  in 
making  needed  repairs  and  the  rest  in  enlarg- 
ing and  extending  the  plant.  The  expense  of 
current  repairs  is  part  of  and  may  be  deducted 
Tfcith  oi>orating  expenses.  The  cost  of  addi- 
tions nnd  betterments  is  not,  and  cannot  be  de- 
ducted. Yet,  when  the  corporation  does  not 
discriminate  between  the  two  sets  of  disburse- 
menis.  and  offers  no  proof  of  the  cost  of  re- 
pairs, the  tax  officers  are  warranted  in  consid- 
ering the  outlay  therefor  as  not  sufficient  to 
reduce  below  6  per  cent  the  net  income  on  the 
cost  of  the  works:  hence,  the  exaction  of  the 
tax  does  not  impair  the  obligation  of  the  con- 
tract of  exemption.  Com.  v.  Minersville  Water 
Co.  1.1  Pa.  Co.  Ct.  17, 

IX.  Transfers  and  survivals. 

a.  In  general. 

A  general  rule,  deduclble  from  all  the  au- 
thorities, is  that  an  exemption  from,  or  a  right 
to.  a  limited  taxation  belonging  to  n  corpora- 
tion is  a  privilege  altogether  personal  to  the 
grantee,  incapable  of  transference  to  another 
save  by  a  specific  enabling  law  couched  In  ex- 
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plicit  language  apt  to  the  purpose.  Philadel- 
phia &  W.  R.  Co.  V.   Maryland,  10  How.  376, 

13  L.  ed.  461;  Tomlinson  v.  Branch,  15  Wall. 
460.  21  L.  ed.  189;  Delaware  Railroad  Tax,  18 
Wall.  206,  sub  nom.  MInot  v.  Philadelphia,  W. 
A  B.  R.  Co.  21  L.  ed.  888:  Trask  v.  Maguire, 
18  Wall.  391,  21  L.  ed.  038 ;  Morgan  v.  Louis- 
iana. 93  U.  S.  217,  23  L.  ed.  860 :  Memphis  & 
C.  R.  Co.  V.  Gaines,  97  U.  S.  697,  24  L.  ed. 
1091 :  Atlantic  &  G.  R.  Co.  v.  Georgia,  98  U. 
S.  359,  26  L.  ed.  185 ;  East  Tennessee,  V.  &  G; 
R.  Co.  V.  Hamblen  County,  102  U.  S.  273,  26 
L.  ed.  132:  Louisville  &  N.  R.  Co.  v.  Palmes, 
109  U.  S.  244,  27  L.  ed.  922,  3  Sup.  Ct.  Rep. 
193 ;  Chesapeake  &  O.  R.  Co.  v.  Miller,  114  U. 
S.  176,  29  L.  ed.  121,  5  Sup.  Ct.  Rep.  813; 
Pickard  v.  Kast  Tennessee,  V.  &  G.  R.  Co.  130 
1'.  S.  637,  32  L.  ed.  1051,  9  Sup.  Ct.  Rep.  640 ; 
Wilmington  &  W.  R.  Co.  v.  Alsbrook,  146  U. 
8.  278.  ,'JG  L.  ed.  972.  13  Sup.  Ct.  Rep.  72; 
Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.  301, 
38  L.  ed.  450,  14  Sup.  Ct.  Rep.  592 :  Gulf  &  S. 
I.  R.  Co.  V.  Hewes,  183  U.  S.  66,  46  L.  ed.  86,  22 
Sup.  Ct.  Hep.  26;  State  v.  Maine  C.  R.  Co.  66 
Me.  488:  Baltimore,  C.  &  A.  R.  Co.  v.  Ocean 
City,  89  Md.  89,  42  Atl.  922  ;  Alexandria  Canal, 
R.  &  Bridge  Co.  v.  District  of  Columbia,  1 
Mackey,  217 :  Com.  v.  Chesapeake  &  O.  R.  Co. 
1:7  Graft.  344  ;  Petersburg  v.  Petersburg  R.  Co. 
29  Gratt.  773:  Evansvllle,  H.  &  N.  R.  Co.  v. 
Con:.  9  Bush.  438 ;  Kentucky  C.  R.  Co.  v.  Com. 
87  Ky.  661,  10  S.  W.  269:  Com.  v.  Nashville, 
C.  &  St.  L.  R.  Co.  93  Ky.  430.  20  S.  W.  383; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Com.  97  Ky. 
162,  30  S.  W.  200  :  Memphis  v.  Pha»nix  Ins,  Co. 
91  Tenu.  566,  19  S.  W.  1044  ;  Wallace  v.  Cor- 
nersville  &  L.  Turnp.  Co.  92  Tenn.  369,  22  S. 
W.  73;  Bloxham  v.  Florida  C.  *  P.  R.  Co.  35 
Fla.  625.  17  So.  902 ;  International  &  G.  N.  R. 
Co.  V.  Smith  County,  65  Tex.  21 ;  Memphis  & 
L.  R.  R.  Co.  V.  Berry,  41  Ark.  436,  Affirmed  In 
112  U.  S.  609,  28  L.  ed.  837,  5  Sup.  Ct.  Rep. 
299:  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  BeriT,  41 
Ark.  509.  Affirmed  In  113  IT.  S.  465,  28  L.  ed. 
1055,  5  Sup.  Ct.  Rep.  520;  Arkansas  Midland 
R.  Co.  V.  Berry,  44  Ark.  17 ;  State  ex  rcl.  Guf- 
fey  V.  Chicago.  B.  &  K.  C.  R.  Co.  89  Mo.  523, 

14  S.  W.  522:  First  Div.  of  St.  Paul  &  P.  R. 
Co.  V.  Parcher,  14  Minn.  297.  Gil,  224. 

b.  Grants    to    one    eorporatton    of    the    rights, 
priiiicacs,  etc.,  of  another. 

As  to  what  language  used  In  a  corporate 
charter  granting  the  rights  and  privileges  of 
an  existent  corporation  invests  the  new  com- 
pany   with    the    same    right    to,    or   exemption 
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upon  the  property  of  corporations  for  pe- 
cuniary profit,  the  same  as,  or  equally  with, 
that  of  individuals;  .  .  .  that  each 
shall  be  taxed  for  the  same  objects,  and  in 
the  same  degree,  so  that  individuals  shall 
not  be  required  to  pay  any  taxes  on  their 
property  which  are  not  also  assessed  and  laid 
upon  the  property  of  corporations  of  the  class 
named,  nor  in  any  greater  proportion. 
When  the  legislature  provides  for  taxing 
the  property  of  individuals,  this  clause  of 
the  Constitution  requires  it  to  tax  the  prop- 
erty of  corporations  for  pecuniary  profit  to 
the  same  extent  and  for  the  same  purposes. 
If  the  property  of  individuals  be  taxcKi  for 
state,  county,  school,  and  municipal  pur- 
poses, the  property  of  this  class  of  corpora- 
tions must  be  subjected  to  the  same  taxes, 
and  at  the  same  rates.  The  one  cannot  be 
exempt,  and  the  other  liable.'  " 


It  will  thus  be  seen  that  on  the  particular 
holding  of  Mississippi  Mills  v.  Cook,  which 
we  now  overrule,  this  court  stood  absolutely 
alone,  its  decision  in  direct  conflict  with  ail 
the  decisions  wc  have  just  above  cited.  So 
much  for  the  mere  inaccuracy  of  that  hold- 
ing. 

;      We  turn  now  to  the  proposition  that  the 
;  overruling  of  Mississippi  Mills  v.  Cook,  as  to 
\  the  holding  which  we  have  particularized, 
overturns  a  rule  of  property  and  destroys  a 
I  vested  rieht  on  which  the  railroad  company 
I  has  a  right  to  rely.    The  alleged  vested  right 
I  is  this:     That  the  21st  section  of  the  Mobile 
I  &  Northwestern  charter  containing  this  al- 
I  leged  exemption  has  been  declared  repeat- 
edly in  this  state  by  Mississippi  Mills  v. 
I  Cook  and  other  cases,  down  to  and  includ- 
ing the  Lambert  Case,  not  to  have  been  vio- 
lative  of   the   Constitution   of   1869.     This 


from,  taxation  possessed  bj  the  old  one,  the 
courts  are  not  a^eed.  In  some  Jnrisdictions, 
and  under  some  circumstances,  certain  words 
and  phrases  are  deemed  sufficient  to  clothe 
the  grantee  with  the  same  Immunity  that  the 
older  corporation  enjoys,  while  in  other  Juris- 
dictions under  circumstances  varying  only 
slightly,  if  at  all,  equivalent,  not  to  say  iden- 
tical, language  Is  held  to  work  no  such  result. 

A  grant  of  '*all  the  rights,  powers,  and  priv- 
ileges" of  the  old  corporation  carries  its  ex- 
emption over  to  the  new  one.  Humphrey  v. 
Pegues,  16  Wall.  244,  21  L.  ed.  826. 

A  clause  in  a  railroad  charter  Investing  the 
company  thereby  incorporated  "for  the  purpose 
of  making  and  using  Its  road"  with  all  the 
"powers,  rights,  and  privileges"  of  another 
railroad,  grants  only  such  powers,  rights,  and 
privileges  as  are  necessary  for  the  stated  pur- 
pose; and,  as  immunity  from  taxation  is  not 
one  of  these.  It  is  not  conferred.  Memphis  & 
C.  B.  Co.  V.  Gaines,  97  U.  S.  697,  24  L.  ed. 
1091. 

An  act  of  Incorporation,  investing  a  rail- 
road company  with  all  the  rights  and  powers 
necessary  to  construct  and  maintain  its  road, 
and  declaring  that  for  such  purpose  it  may 
have  and  use  all  the  powers  and  privileges  of, 
and  be  subject  to  the  same  obligations  Imposed 
upon,  another  railroad  in  Its  charter,  confers 
no  immunity  from  taxation  such  as  the  other 
road  had.  Annapolis  &  E.  R.  R.  Co.  v.  Anne 
Arundel  County,  103  U.  S.  1,  26  L.  ed.  359. 

A  grant  to  branch  roads  of  a  railroad  corpo- 
ration of  ail  the  powers,  rights,  and  privileges 
the  company  enjoy  with  respect  of  Its  main 
line  in  the  construction,  use,  and  preservation 
of  the  branches,  does  not  Include  the  tax  ex- 
emption of  the  main  road.  Wilmington  &  W. 
R.  Co.  V.  Alsbrook,  146  U.  S.  279,  36  L.  ed. 
972,  13  Sup.  Ct.  Rep.  72. 

A  statute  subrogating  a  new  railroad  corpo- 
ration to  all  the  rights  and  privileges  of  an 
old  one  does  not  carry  over  an  immunity  from 
taxation.  But  this  result  is  more  certainly 
due  to  the  Constitution  having  taken  away  the 
legislative  power  to  confer  exemption  prior  to 
the  passage  of  the  law.  Gulf  &  S.  I.  R.  Co.  v. 
Hewes,  183  U.  S.  06,  46  L.  ed.  86,  22  Sup.  Ct. 
Rep.  26. 

Although  a  corporation  granted  "all  the 
rights,  privileges,  and  immunities"  of  a  pre-ex- 
isting corporation  may  be  Invested  thereby 
with  an  Immunity  from  taxation  given  to  the 
first  company  In  Its  charter,  such  Immunity 
does  not  pass  over  to  a  third  corporation 
granted  no  more  than  the  "rights  and  privi- 
60  L.  R.  A. 


leges"  of  the  second  one.  Memphis  v.  Phoenix 
F.  &  M.  Ins.  Co.  91  Tenn.  566,  19  S.  W.  1044. 
Affirmed  In  161  U.  S.  174,  40  L.  ed.  660,  16 
Sup.  Ct.  Rep.  471. 

Nor  does  an  act  Investing  a  corporation  with 
all  the  "powers,  rights,  reservations,  restric- 
tions, and  liabilities"  of  another  corporation  con- 
fer the  latter's  tax  immunity.  Home  Ins.  &  T. 
Co.  V.  Tennessee  use  of  Memphis.  161  U.  S. 
198,  200,  40  L.  ed.  669,  670,  16  Sup.  Ct.  Rep. 
476. 

Some  of  the  Tennessee  bank  cases  {ride 
VIII.  a,  2,  •upra)  are  pertinent  upon  this  topic. 

A  provision  in  a  corporate  charter  that  the 
company  chartered  shall  have  all  the  powers 
allowed,  perform  all  the  duties  required,  and 
have  and  enjoy,  subject  to  the  same  condltiona 
limitations,  and  restrictions,  all  the  righta 
powers,  and  privileges  of  another  corporation 
therein  named  does  not  carry  over  to  the  new 
company  an  exemption  from  taxation  belong- 
ing to  the  old  one,  so  as  to  exonerate  It  from 
a  privilege  tax.  Wallace  v.  Comersvllle  &  L. 
Tump.  Co.  92  Tenn.  369,  22  S.  W.  75. 

The  recital.  In  an  act  incorporating  a  rail- 
road company,  of  a  charier  granted  It  by  an- 
other state  Into  which  its  line  was  projected, 
followed  by  enactment  sections  providing  that 
such  railroad  shall  be  a  domestic  body  corpo- 
rate with  all  the  powers  and  privileges  griven 
by  its  foreign  charter,  invests  the  company 
thus  created  with  the  same  exemption  from  tax- 
ation that  the  other  state  gave  It.  Atlantic, 
T.  &  O.  R.  Co.  V.  Mecklenberg  County,  87  N.  C. 
129. 

A  foreign  corporation  purchasing  a  domestic 
railroad,  and  afterwards  Incorporated  in  the 
same  state  with  "all  the  rights,  privileges,  and 
powers"  of  its  vendor,  Is  not  thereby  invested 
with  the  tax  immunity  of  the  original  company. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Com.  97  Ky. 
162,  30  &.  W.  200. 

When  the  charter  of  a  railroad  corporation 
gives  it  immunity,  to  a  certain  extent  and  un- 
der certain  circumstances,  from  taxation,  and 
also  extends  to  it,  "as  fully  as  If  the  same  had 
been  Inserted"  therein,  "all  the  rights,  privi- 
leges, Immunities,  and  franchises"  of  another 
railroad  not  Inconsistent  with  Its  own  charter. 
Its  Immunity  from  taxation  is  not  enlarged  by 
reference  to  the  other  charter,  which  gives  the 
other  company  a  right  to  commute  and  be  ex- 
empt from  taxes  by  provisions  fundamentally 
different  from  those  upon  the  same  subject  in 
the  last  charter.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Berry,  41  Ark.  509,  Affirmed  In  113  U.  S. 
465,  28  L.  ed.  1055,  5  Sup.  Ct.  Rep.  529. 
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statement  in  wholly  inaccurate,  and  is  the 
result  alone  of  a  careless  study  of  the  de- 
cisious  of  this  court.  There  are  some  pri- 
mary rules  on  the  subject  of  stare  decisis 
to  which  we  shall  first  call  attention.  They 
are  formulated  by  the  Supreme  Court  of 
the  United  States  as  follows:  (1)  The 
court  is  not  bound  by  expressions  in  former 
decisions  on  points  which  were  not  con- 
tested. Cross  V.  Burke,  146  U.  S.  86,  36  L. 
ed.  898,  13  Sup.  Ct.  Rep.  22.  (2)  The  doc- 
trine of  stare  decisis  cannot  be  invoked  in 
favor  of  decisions  on  former  statutes  which 
were  nierely  similar  to,  but  not  identical 
with,  the  one  under  review.  Wood  v.  Brady, 
150  U.  S.  20,  37  L.  ed.  982,  14  Sup.  Ct.  Rep. 
C.  This  rule  was  relied  upon  by  the  Su- 
preme Court  of  the  United  States  in  the 
celebrated  Income'Taa  Ca^se  {Pollock  v. 
Farmers'  Loan  d  T.  Co,  157  U.  S.  674,  39 


L.  ed.  816,  16  Sup.  Ct.  Rep.  673) ;  the  court 
pointing  out  that,  while  the  language  of 
former  decisions  was  sometimes  very  broad, 
yet  the  exact  points  involved  in  all  former 
decisions  were  different.  ( 3 )  It  is  expressly 
held  that  a  decision  that  a  statute  consti- 
tutes a  contract,  and  that  an  act  repealing 
it  is  void,  is  not  an  estoppel  to  a  subsequent 
decision  holding  that  the  former  statute  it- 
self is  unconstitutional,  and  this  is  the  exact 
caae  now  before  us.  Boyd  v.  Alabama,  94 
U.  S.  645,  24  L.  ed.  302. 

Keeping  these  principles  steadily  in  mind, 
a  review  of  the  decisions  of  this  court  will 
show  that  no  charter  identical  with  that  of 
the  Natchez,  Jackson,  &  Columbus  Railroad 
was  ever  passed  on  in  this  state  until  Janu- 
ary, 1891,  a  period  subsequent  to  the  pur- 
chase of  that  road  by  the  Louisville,  New 
Orleans,  &  Texas  Railroad  Company;  from 


When  the  state  makes  an  agreement  with 
parties  for  the  leasing  of  a  state  railroad,  and 
confers  on  such  road  in  snch  agreement  the 
same  "exemptions,  privileges,  immunities, 
rights,  and  guaranties,**  and  imposes  the  same 
"liabilities,  disabilities,  and  public  burdens,  and 
no  more,"  as  are  possessed  by  and  rest  upon 
certain  named  and  previously  chartered  rail- 
roads which  are  severally  exempt  from  taxa- 
tion beyond  a  stated  percentage  of  their  net  in- 
comes, and  requires  the  lessees  to  incorporate, 
the  new  corporation  and  leased  road  cannot  be 
subjected  to  a  higher  rate  of  taxation,  or  a 
different  tax,  notwithstanding  an  antecedent 
outstanding  general  statute  enacting  that  every 
private  charter  thereafter  granted  shall  be  sub- 
ject to  the  right  of  the  state  to  withdraw  the 
franchise,  unless  such  right  is  expressly  sur- 
rendered in  such  charter.  Western  &  A.  B.  Co. 
V.  Btote,  54  Ga.  428. 

c.  Consolidations. 

An  exemption  from,  or  right  to,  a  limited 
taxation,  given  to  a  corporation,  does  not  sur- 
vive a  consolidation  with  another  corporation 
in  the  absence  of  words  In  the  corporate  char- 
ter expressly  authorizing  its  transfer,  or  of  a 
new  grant  in  the  consolidating  law.  St.  Louis, 
1.  M.  &  S.  R.  Co.  V.  Berry,  41  Ark.  500,  Af- 
firmed in  113  U.  S.  465,  28  L.  ed.  1055,  6  Sup. 
Ct.  Kep.  529. 

In  the  numerous  cases  which  have  arisen  in 
this  court,  says  Mr.  Justice  Brown,  speaking 
for  the  Supreme  Court  of  the  United  States, 
not  long  bince,  as  to  the  effect  of  a  consolida- 
tion upon  the  existence  and  status  of  constitu- 
ent corporations,  it  has  been  held  that  the  ques- 
tion of  the  dissolution  of  such  corporations  de- 
pended upon  the  language  of  the  statute  under 
wliich  the  consolidation  took  place, — the  pre- 
sumption In  each  case  being  that  each  of  the 
two  lines  of  road  will  be  held  respectively  to 
the  privileges  and  burdens  originally  attaching 
thereto.  If,  upon  the  one  hand,  the  identity 
of  the  prior  corporations  is  preserved,  an  ex- 
emption from  taxation  which  one  of  them  pos- 
aeseed  fails  to  that  portion  of  the  new  corpora- 
tion to  which,  under  its  former  name,  It  had 
been  attached.  If,  on  the  other  hand,  the  con- 
solidation worked  a  dissolution  of  the  prior 
corporations,  their  former  privileges  and  fran- 
chises also  ceased  to  exist.  Keokuk  &  W.  R. 
Co.  V.  Missouri,  152  U.  S.  301,  38  L.  ed.  450, 
14  Sup.  Ct.  Rep.  592.  (That  case  was  in  the 
latter  category.) 

In  the  earliest  of  the  cases  to  which  Mr. 
Justice  Brown  referred — that  growing  out  of 
«0  L,  R.  A. 


the  consolidation  of  the  Baltimore  &  Port  De- 
posit road  with  the  Delaware  &  Maryland — ^the 
consolidated  corporation  was  deemed  rather 
a  merger  of  the  constituents  than  a  new  body, 
and  retained  the  immunity  which  one  constitu- 
ent had  before  the  union  upon  the  same  part 
of  the  line,  neither  losing  that,  nor  gaining 
aught  t)eyond.  PlUladelphla  &  W.  R.  Co.  v. 
Maryland,  10  How.  876,  18  L.  ed.  461. 

In  the  next  case,  an  exemption  of  one  con- 
stituent in  a  consolidated  railroad  was  held  to 
have  survived  the  consolidation  to  the  extent 
of  contribution  to  the  common  property  and 
effects,  where  the  law  authorizing  the  union 
did  not  make  taxation  a  condition  thereof,  and 
did  provide  that  the  consolidated  company 
should  have  all  the  rights  and  privileges  of  its 
constituents,  although  an  exemption  which  the 
other  road  in  the  combination  at  one  time  had, 
had  ceased  to  exist.  Tomllnson  v.  Branch,  16 
Wall.  460,  21  L.  ed.  189. 

The  Delaware  Railroad  Tax  Case  decided 
thfCt  a  provision  in  a  state  statute  authorizing 
a  consolidation  of  domestic  and  foreign  rail- 
roads,— the  corporation  to  be  formed  pursuant 
thereto  to  constitute  one  company  and  be  en- 
titled to  ail  the  rights,  privileges,  and  immuni- 
ties which  each  and  all  of  the  constituents 
possessed,  had,  and  enjoyed  in  virtue  of  their 
respective  charters;  together  with  a  provision 
In  a  previous  statute  under  which  one  of  such 
constituents  had  been  formed  by  the  consolida- 
tion of  a  domestic  railroad  with  another  road 
In  an  adjoining  state,  that  the  two  companies 
should,  when  united,  hold  and  possess  all  the 
property  rights  and  privileges  which  either  or 
both  bad  by  the  laws  of  either  state, — did  not 
entitle  the  domestic  company  entering  into  such 
successive  consolidations,  nor  the  successive 
consolidated  companies  in  the  same  state,  to 
an  exemption  from  taxation  therein  upon  the 
property,  effects,  or  other  attributes  brought 
to  the  consolidated  company  by  such  domestic 
corporation,  although  the  foreign  railroads,  or 
one  of  them,  In  the  combination  enjoyed  such 
an  exemption  at  home.  18  Wall.  206,  21  L. 
ed.  888. 

When  the  state  does  not  reserve  a  right  to 
tax  differently  In  a  statute  authorizing  the 
consolidation  of  a  road  enjoying  by  contract  a 
limited  taxation  with  another  without  any  im- 
munity, as  a  condition  of  their  union,  she  may 
not  afterwards  tax  at  a  higher  rate  the  road 
built  under  the  charter  of  the  commuting  con- 
stituent. Central  R.  &  Bkg.  Co.  v.  Georgia,  92 
U.  S.  665,  23  L.  ed.  757. 

An  act  whereby  any  domestic  railroad  com- 
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which  it  necessarily  follows  that  that  pur- 
chase could  not  have  been  made  on  the  faitli 
of  that  decision  rendered  in  1891.  It  will 
further  be  seen  that  the  question  whether 
the  21ftt  section  of  the  charter  of  the  Mobile 
&  Northwestern  Bail  road  Company  violated 
the  Constitution  of  1809,  as  we  hold  it  did, 
has  never  }>een  passed  on  in  this  state  up 
to  tliis  time.  The  cases  in  this  state  relied 
on  to  show  the  opposite  of  these  facts  are 
as  follows:  Mississippi  Mills  v.  Cook,  56 
Misja.  40.  decided  at  the  April  term,  1878. 
whore  the  sole  question  was,  according  to 
the  opinion,  whether  exemption  under  gen- 
eral law  was  repealable  or  irrei>ealable;  the 
constitutionality  of  the  exemption  was  not 
argued  or  decided.  But  much  more  than 
this  is  to  Iw  said  about  Mississippi  Mills  v. 
Cook.  An  examination  of  the  original  rec- 
ord in  Mississippi  Mills  v.  Cook  shows  that 


it  was  a  bill  for  injunction  by  the  Missis- 
sippi Mills  agains*t  Cook,  tax  collector,  aver- 
ring the  establishment  of  its  factory  after 
and  on  tlie  faith  of  the  acts  of  1872  and 
1873  granting  an  exemption  in  consideration 
of  the  construction  of  factories,  etc.,  and 
that  Cock  was  willing  to  accept  the  affidavit 
for  the  taxes  of  the  mill  proper,  but  refused 
to  accept  the  affidavit  for  taxes  on  outlying 
land;  and  the  bill  prayed  an  injunction 
against  Cook  prohibiting  the  sale  of  its  prop- 
erty for  these  taxes  assessed  on  outlying 
lands,  on  the  ground  that  they  were  essen- 
tially part  of  the  mill  property,  for  wood, 
!  etc.  Tlie  bill  averred  that  under  the  act  of 
1877  Cook  himself  insisted  on  collecting 
these  taxes  on  these  lands.  There  was  a 
Cfoneral  denuirrer  to  the  bill,  sustained  by 
the  court  below,  and  the  bill  was  dismissed, 
and  an  appeal  taken  to  the  supreme  court. 


pany  whose  track  conueota  with  the  road  of  an 
adjoining  state  is  authorized  to  agree  with 
such  ooDDCctiug  road  for  the  eonsolidatloa  of 
the  stock  of  both,  maicing  one  company  of  the 
two.  upon  approval  of  a  majority  of  the  stock- 
holders of  each,  with  provisions  for  calling  iu 
the  old  stock  and  issuing  in  the  place  of  It 
stock  in  the  new  company,  and  for  filing  the 
consolidation  agreement  and  the  name  adopted 
for  the  new  company  with  the  secretary  of 
state  to  be  conclusive  evidence  of  the  consoli- 
dation and  new  corporate  name, — works,  when 
complied  with,  a  dissolution  of  the  domestic 
coustiluent  company  and  the  extinguishment 
of  au  exemption  from  taxation  granted  to  It. 
and  creates  a  new  corporation  without  such  im- 
munity. Keokuk  &  \V.  U.  Co.  v.  Missouri,  irt'2 
U.  S.  301,  38  L.  ed.  450,  14  Sup.  Ct.  Rep.  592. 

A  cou8olldated  railroad  corporation  formed 
of  separaio  railroads,  each  of  them,  by  Us 
charter,  subject  to  special  and  limited  taxation 
and  immune  from  all  other  taxes.  Is  not  enti- 
tled lo  the  commutations  or  exemptions  of  Its 
constituents  when  the  consolidating  statute 
merely  gave  It  in  general  terms  their  rights, 
frauciilsos,  and  Interest,  their  property  power.s, 
prlvi!eE:es,  and  Immunities,  and  made  It  sub- 
ject to  all  their  legal  obligations.  State  v. 
Maln.>  C.   R.   Co.   60   Me.   48b. 

The  New  Jersey  court  of  errors  and  appeals, 
according  to  Depue.  J.,  In  State  Board  v.  Mor- 
ris &  E.  R.  Co.  40  N.  J.  L.  193,  7  Atl.  826  (and 
the  case  he  cites  fully  sustains  him),  "has  also 
held  that  the  words  -franchises,  privileges,  and 
immunities,'  In  a  statute  creating  a  corporation 
by  tlie  consolidation  of  two  existing  corpora- 
tions, were  sufficient  to  grant  to  the  new  cor- 
poration an  exemption  from  taxation  contained 
In  the  charters  of  the  other  companies." 

The  authority  for  this  proposition  Is  the  case 
of  Cook  v.  State,  Camden  &  B.  C.  R.  Co.,  Pros- 
ecutors, 33  N.  J.  L.  474. 

An  exemption  was  held,  In  Maryland,  not  to 
have  survived  a  consolidation,  because  the  con- 
solidating statute  was  to  be  regarded  as  a  new 
charter  to  a  new  corporation,  and  an  interme- 
diate change  In  the  state  Constitution  had  shorn 
the  legislature  of  power  to  perpetuate  such  an 
exemption.  Alvey,  J..  dls.^euted  upon  the 
ground  that  the  consolidating  act  was  a  mere 
merger  leaving  the  companies  with  unimpaired 
exemptions.  State  v.  Northern  C,  R.  Co.  44 
Md.  131. 

The   views   of   the   majority,    however,    have 
prevailed.     Northern    C.    R.    Co.    v.    Maryland, 
187   U.   S.  258.  47  L.  ed.  — .  23   Sup.  Ct.   Rep. 
62,  Affirming  90  Md.  449.  43  Atl.  463. 
GO  L.  R.  A. 


:      The  Maryland  court  of  appeals  decided  tliat 
I  the     successive     consolidations     which     finally 
evolved  the  Philadelphia,  Wilmington.  &  Bald- 
more  Railroad  Company  had  not  in  that  state 
:  extinguished  the  exemption  originally  given  to 
the    Maryland    constituent,   although    the   stat- 
utes of  consolidation  were  not  broader  In  terms 
I  and  scope   than   many   held  elsewhere   to  liave 
I  had  the  opposite  effect.     Philadelphia,  W.  &  B. 
R.  Co.  V.  Bayless,  2  Gill,  353:  State  v.   Phila- 
delphia.  W.   &  B.   R.   Co.  45   Md.   361,   24  Am. 
Rep.   513. 

A  railroad  charter  containing  an  exemption 
from  any  tax  whatever,  but  expressly  subject 
to  alteration,  modltication,  or  amendment  by 
any  i'utiire  legislature,  except  in  resiiect  of 
rates  of  iransportr.tion.  and  if  property  rights 
are  not  taken  away  or  Impaired,  Is  In  effect  re- 
pealed, and  the  exemption  conferred  termi- 
nated, by  a  consolidation  under  a  statute  de- 
claring that  In  no  event  shall  the  piioperty 
within  the  state,  of  either  of  the  united  com- 
panies, be  exempt  from  taxation.  Petersburg 
V.  Petersburg  R.  Co.  29  Gratt.  773. 

d.  Mori  gage   foreclosures. 

Nor  can  a  right  to  commuted  taxation,  or  to 
an  exemption  from  taxation,  be  acquired 
through  a  mortgage  foreclosure  of  the  fran- 
chises, property,  rights,  and  privileges  of  a  cor- 
j  poratlon,  unless  the  statute  in  point  In  clear 
language  distinctly  authorizes  the  Immunity  to 
continue,  and  the  decrees  follow  the  statute. 
Arkansas  Midland  R.  Co.  v.  Berry,  44  Ark.  17. 

A  grant  by  the  state  to  a  railroad  corpora- 
tion of  all  the  rights,  franchises,  privileges, 
and  Immunities  which  were  enjoyed  under  Its 
thartor  and  the  laws  amendatory  thereof  by  an 
older  railroad  company  acquired  by  tlie  state 
upon  mortgage  foreclosure,  when  the  old  com- 
pany had  an  exemption  from  taxation  resting 
In  an  irrepealable  contract,  does  not  carry  over 
to  the  grantee  such  exemption,  especially  after 
a  new  Constitution  prohibiting  all  exemptions 
has  In  the  meantime  come  into  operation. 
Trask  v.  Maguire,  18  Wall.  391,  21  L.  ed.  938. 

The  franchises  of  a  railroad  do  not  include 
all  Irs  rights,  privileges,  and  Immunities,  but 
such  only  as  are  essential  to  the  operation  of 
the  road  and  without  which  It  would  be  of  lit- 
tle value,  such  as  the  right  to  run  cars,  take 
tolls,  appropriate  earth  and  gravel  for  roadbed, 
take  water  for  engines,  etc..  etc. :  hence  the 
sale  of  the  road.  Its  property  and  franchises, 
upon  mortgage  foreclosure  does  not  convey  to 
the  purchaser  the  exemption  from  taxation  giv- 
en by  the  charter  of  the  company.     Such  an  ex- 
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The  sole  question  involved,  therefore,  as  thus 
olearly  shown  by  the  record  itself,  arose  un- 
der the  general  exemption  law  applicable  to 
all  the  factories  of  the  class  described,  and 
not  to  a  special  grant  of  a  special  exemption 
to  a  particular  corporation.  All,  therefore, 
that  appears  in  the  opinion,  beyond  what 
would  relate  to  the  right  to  collect  these 
taxes*  on  outlying  land,  is  mere  dictum;  for, 
in  determining  what  has  been  adjudged, 
courts  look  to  the  decree  and  the  record,  and 
are  not  controlled  by  the  mere  opinion. 
Herman,  Estoppel,  &  Res  Adjudicata,  p. 
470.  Another  striking  difference  between 
the  exemption  claimed  in  that  case  and  in 
this  is  that  the  act  of  1872,  under  which 
that  exemption  was  asserted,  did  not  at- 
tempt to  preserve  exemptions  granted  to 
corporations  or  individuals  establishing  fac- 
tories under  its  provision  from  legislative 


repeal ;  whereas,  in  the  act  of  1870,  this 
2l8t  section  is  declared  in  the  Lambert  Case 
a  miserable  attempt  to  evade  the  Constitu- 
tion of  1869,  and  secure  an  irrepealable 
grant  of  exemption,  and  that,  too,  to  a  par- 
ticular corporation.  The  next  case  is  Mc- 
Culloch  V.  Stone  (1886)  64  Miss.  378,  8  So. 
236,  in  which  the  only  question  involved  was 
whether  outlying  lands  of  a  railroad  com- 
pany were  embraced  in  an  exemption  con- 
tained in  that  charter,  the  court  holding 
that  tliey  were  not.  The  next  case  is  Yazoo 
d  M.  Valley  R.  Co.  v.  Thomas  (1888)  65 
Miss.  553,  5  So.  108,  in  which  the  only  ques- 
tion involved  was  whether  the  property  was 
exempt  before  completion  of  the  railroad  to 
the  Mississippi  river.  The  charter  provided 
for  a  twenty-years  exemption  after  such 
completion,  the  court  holding  that  it  was 
not   exempt.     The   next  case   is    Vickshurg 


«mptioD.  If  not  a  mere  personal  privilege  not 
trar.sfembie  to  a  third  party,  can  In  any  event 
«nl>  pass  by  express  and  definite  terms  of  con- 
veyance. Morgan  v.  Louisiana,  03  U.  S.  217, 
23  L.  ed.  860. 

Immtmity  from  taxation  does  not  pass  to  the 
purchasc>r  of  a  railroad  upon  the  sale  thereof 
under  n  decree  foreclosing  the  lien  of  the  state 
reser^'ed  to  secure  Its  bonds,  even  where  the 
purchaser  stipulates  for  a  full  and  perfect  title 
to  tlie  roa.d  with  Its  franchises  and  privileges. 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Hamblen 
County,  102  U.  S.  273.  26  L.  ed.  152:  Plckard 
V.  East  Tennessee.  V.  &  G.  R.  Co.  130  U.  S.  637, 
b2  L.  ed.   1051.  9  Sup.  Ct.  Rep.  640. 

To  the  same  effect  is  Chesapeake  &  0.  R.  Co. 
T.  Miller,  114  U.  S.  176,  29  L.  ed.  121.  5  Sup. 
Ct.  Rep.  813 

In  Tennessee,  hon-ever,  It  was  held  that  the 
«ale  ol  a  railroad  upon  foreclosure  of  tlie  Hen 
of  the  state  thereon  by  a  decree  In  chancery 
adjudglnf?  by  the  direct  authority  of  an  en- 
abling statute  that  not  only  the  property,  but 
all  the  rights,  franchises,  privileges,  and  Im- 
munities, pass  to  the  purchaser,  carried  over  to 
a  new  railroad  corporation  which  purchased  the 
line  at  the  judicial  sale  the  right  of  tax  ex- 
emption enjoyed  and  l>elongIng  to  the  delln- 
4)uent  company,  although  by  an  Intervening 
amendment  of  the  state  Coustltutlon  the  legis- 
lature might  not  have  power  to  grant  do  novo 
a  like  exemption  to  a  new  corporation.  Knox- 
vllle  &  O.  It.  Co.  V.  Hicks,  9  Baxt.  442. 

The  court  distinguished  the  cases  of  Trask 
V.  Magulre.  18  Wail.  391,  21  L.  ed.  938.  and 
MorK.nn  v.  Louisiana,  93  U.  S.  217,  23  L.  ed. 
*60.  by  saying  that  the  exemptions  involved  in 
those  cases  were  less  broad  than  that  in  the 
case  at  bar,  where  the  road  as  a  whole,  with 
all  Its  appurtenances  and  franchises  as  an  en- 
tirety, was  exempt.  It  thought  such  an  ex- 
^rmptlon  more  than  a  mere  personal  privilege ; 
that  it  was  an  integral  part  of  the  franchises. 

Of  this  decision,  Walte,  Ch.  J.,  afterwards 
said  that  it  ''distlnctiy  adjudged  that  not  only 
the  property  of  the  old  company,  but  all  Its 
rights,  franchises,  privileges,  and  immunities, 
as  defined  by  the  charter  and  laws  and  the  de- 
cree in  the  cause,  passed  to  and  vested  in  the 
new  company  :'*  whence,  it  followed  that  the  tax 
Immunity  was  included  and  also  passed.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Hamblen  County, 
102  U.  S>.  273,  26  L.  ed.  152. 

The  same  state  court  took  a  similar  view  of 
another    railroad    foreclosure    a    little     later. 
State  V.  Nashville,  C.  &  St.  L.  R.  Co.  12  Lea, 
583. 
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And  In  Texas  It  was  also  said  that,  while  It 
was  true,  as  a  general  proposition,  that  an  ex- 
emption from  taxation  held  by  a  railroad  cor- 
poration in  virtue  of  its  charter  or  other  con- 
tract law  would  not  pass  to  a  purchaser  upon 
foreclosure  of  Its  property  and  franchises  by 
mere  force  of  the  decree  of  sale,  but  was  ex- 
tinguished, yet,  when  such  an  exemption  arose 
under  a  statute  declaring  in  express  terms  that 
the  said  railroad  company  and  its  successors 
and  their  capital  stock,  rights,  franchises,  rail- 
roads constructed  and  to  be  constructed,  roll- 
ing stock,  and  all  other  property  then  or  there- 
after owned  or  possessed  by  said  company  or 
Its  successora  were  exempted  and  released,  from 
all  state,  county,  town,  city,  municipal,  and 
other  taxes :  closing  with  a  further  declaration 
that  such  statute  shall  he  held  to  constitute  an 
irrepealable  contract  between  the  state  and  the 
said  company.  Its  successors  and  assigns. — the 
case  is  taken  out  of  the  general  rule.  Inter- 
national &  G.  N.  H.  Co.  v.  Smith  County,  65 
Tex.  21 ;  International  &  G.  N.  R.  Co,  v,  An- 
derson County.  59  Tex.  654. 

While,  ijerhaps.  In  general,  a  total  or  partial 
exemption  from  taxation  of  a  railroad  corpora- 
tion is  a  personal  privilege  which  ordinarily 
does  not  pass  upon  a  mortgage  foreclosure  sale 
of  its  rights,  privileges,  franchises,  and  Im- 
munities, yet.  when  such  pilvllege  has  been  ex- 
pressly permitted  by  constitutional  amendment 
to  be  made  the  subject  of  a  mortgage,  and  the 
state  acquires  and  conveys  it  after  foreclosure 
to  another  company,  it  must  be  held  to  have 
Inured  to  the  new  corporation.  First  Dlv.  of 
St.  Paul  &  r.  R.  Co.  V.  Parcher.  14  Minn.  297, 
Gil.  224. 

e.  Other  successions. 

It  docs  not  greatly  matter  what  form  the  suc- 
cession of  one  corporation  to  the  property, 
privileges,  rights,  and  franchises  taices;  the 
same  general  principles  noted  uhi  supra  apply. 
An  assignee  of  railroad  property  exempt  from 
taxation  in  the  hands  of  the  assignor  gets  It 
without  the  Immunity,  unless  some  statute  ex- 
pressly preserves  it,  and  the  Constitution  does 
not  prevent  Its  continuance. 

When  a  railroad  corporation  acquires  by  pur- 
chase pursuant  to  an  enabling  statute  the  right 
to  hold,  use.  enjoy,  and  employ  an  earlier  rail- 
road, and  all  the  property  and  effects  of  every 
nature  and  kind  thereof,  with  all  the  rights, 
franchises,  privileges,  and  Immunities  granted 
to  and  conferred  upon  It  by  the  states  In  which 
It  operated,  *  In  as  ample  a  manner  as  the  leg- 
'  Islature  of  this  state  can  confer  them,  subject 
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Bank  V.  Worrell  (1889)  67  Miss.  47,  7  So. 
219,  where  the  legislature  had  provided  for 
what  the  court  calls  a  privilege  tax  on  all 
banks  in  the  state,  and  the  question  was 
whether  this  violated  article  12,  §  20,  of 
the  Constitution  of  1869,  providing  that  tax- 
ation shall  be  equal  and  uniform  and  in 
proportion  to  value,  and  the  court  held  that 
it  did  not.  The  next  case  is  Attala  County 
V.  Kelly  (1890)  68  Miss.  44,  8  So.  376,  a 
case  in  which  the  bank  had  paid  in  advance 
a  commutation  tax  of  $1,000,  called  by  the 
court  a  "  privilege  tax,"  and  the  legislature 
in  the  same  year  repealed  that  law,  and  pro- 
vided for  an  ad  valorem  tax.  The  court 
held  it  was  liable  to  the  ad  valorem  tax  not- 
wi'thstanding  it  had  paid  the  commutation 
tax,  and  that  was  the  only  point  involved. 
Tlie  next  case  is  Louisville,  N.  0,  d  T,  R. 
Co.   V.    Taylor    (decided   at   October   term, 


1890)  68  Miss.  361,  8  So.  675,  not  actually 
decided,  however,  till  January  26,  1891,  as 
the  records  of  this  court  show.  No  ques- 
tion was  raised  in  that  case,  by  counsel  or 
the  court,  as  to  the  constitutionality  of  the 
exemption  contained  in  such  §  21  of  the  Mo- 
bile &  Northwestern  charter.  The  sole  ques- 
tion involved  was  the  right  to  exemption  of 
a  gravel  pit  claimed  by  the  Louisville,  New 
Orleans*,  &  Texas  Railroad  Company  under 
the  charter  of  the  Vicksburg,  Pensacola.  & 
Ship  Island  Railroad  Company, —  after- 
wards the  Mississippi  &  Ship  Island  Rail- 
road (Dompany, —  which  never  was  a  part  of 
the  Ix)ui8ville,  New  Orleans,  &  Texas  Rail- 
road Company,  and  the  court  decided  that 
the  exemption  should  be  allowed  under  that 
charter.  This  was  a  most  extraordinary 
mistake,  for  it  is  now  conceded  by  counsel 
for  the  railroad  and  everybody  else  that  the 


in  all  respects  .  .  .  to  all  the  duties,  ref- 
lations, and  penalties  required,  prescribed,  and 
enjoined  by  any  law  or  laws  now  In  force'*  re- 
specting such  company, — it  steps  into  the 
shoes  of  the  company,  acquired  according  to 
its  status  at  the  time  of  the  purchase,  and  does 
not  thereby  acquire  an  immunity  from  taxa- 
tion granted  In  the  original  charter  thereof 
when  subsequent  legislation  accepted  by  it  has 
taken  away  such  immunity,  and  made  such 
charter  subject  to  alteration,  modification,  and 
repeal,  and  such  company  liable  to  taxation  like 
other  railroads  of  the  state.  Seaboard  &  R.  R. 
Co.  V.  Norfolk  County,  83  Va.  198,  2  S.  E.  278. 

The  exemption  of  a  main  line  of  a  railroad 
corporation  does  not  attach  to  an  extension  of 
such  main  line  made  by  acquiring  the  road  of 
another  company.  Wilmington  &  W.  R.  Co.  v. 
Alsbrook,  146  U.  S.  279,  36  L.  ed.  972,  13  Sup. 
Ct.  Rep.  72. 

A  railroad  corporation  required  by  its  own 
charter  to  pay  such  taxes  to  the  state  upon  Its 
i*oad,  stock,  and  other  property  as  other  rail- 
roads pay,  does  not  acquire  an  exemption  from 
taxation  which  belonged  to  a  former  company  by 
its  charter,  by  a  purchase  of  the  latter's  rights 
and  franchises,  and  a  statute  declaring  that 
the  rights  and  franchises  so  purchased  are 
thereby  granted  to  such  piu-chaser,  when  there 
are  no  provisions  in  the  statute  either  con- 
ferring an  exemption  in  express  terms,  or  al- 
tering the  purchaser's  own  charter  In  respect  of 
Uxatlon.  Evansville,  H.  &  N.  R.  Co.  v.  Com.  9 
Bush,  438. 

A  railroad  acquiring  the  powers,  privileges, 
rights,  and  franchises  of  another  road  entitled 
to  a  limited  taxation  by  an  amendment  to  its 
charter  does  not  acquire  the  right  to  commute 
taxeti  when,  prior  to  the  change  of  ownership, 
the  general  revenue  law  of  the  state  has  super- 
seded the  special  taxation  law.  Kentucky  C. 
R.  Co.  v.  Com.  87  Ky.  661,  10  S.  W.  269. 

A  corporation  empowered  by  the  law  of  its 
organization  to  take  from  a  pre-existing  cor- 
poration which  has  become  Insolvent  a  convey- 
ance of  nil  its  franchises,  rights,  powers,  priv- 
ileges, and  immunities,  and  to  hold  and  enjoy 
the  same  in  as  full  and  ample  a  manner  to  all 
intents  and  purposes  as  they  had  been  held  and 
enjoyed  by  the  earlier  corporation ;  and,  with 
its  stockholders,  further  endowed  with  all  the 
Immunities  as  these  had  been  held  and  enjoyed 
by  the  old  company  and  Its  stockholders, — 
thereby  succeeds  to  all  the  benefits  of  a  statute 
which  provided  that  the  stock  and  Income  of 
the  old  company  should  be  forever  exempt  from 
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taxation.  Nichols  v.  New  Haven  &  N.  Co.  42 
Conn.  103. 

A  lease  for  the  whole  period  of  its  chartered 
existence  of  all  its  property  and  franchises  by 
one  railroad  corporation  to  another,  and  a  rat- 
ifying act  of  the  legislature  "to  have,  hold,  use, 
enjoy,  possess,  and  exercise  .  .  .  the  prop- 
erty, things,  franchises.  Immunities,  rights, 
powers,  and  privileges"  by  such  lease  and  con- 
tract granted,  leased,  or  demised,  although 
neither  Indenture  nor  validating  statute  men- 
tions taxation,  carry  over  to  and  vest  in  the 
lessee  company  all  the  rights,  privileges,  and 
Immunities  belonging  to  the  lessor  company  to 
commute  taxes  and  be  exempt  otherwise  from 
taxation  enjoyed  by  it  in  virtue  of  an  Irre- 
pealable  contract  with  the  state  found  In  Its 
charter  and  the  supplements  to  such  charter. 
State  Board  v.  Morris  &  E.  R.  Co.  49  N.  J.  L. 
193,  7  Atl.  820. 

An  act  incorporating  a  railroad  company 
chartered  by  another  state,  reciting  the  foreign 
charter  and  providing  that  the  holder  of  It 
shall  be  a  domestic  corporation  with  all  the 
powers  and  privileges  given  It  by  such  foreign 
charter,  not  only  grants  the  domestic  company 
thus  created  the  same  exemption  from  taxation 
that  the  foreign  charter  gave  It,  but  such  Im- 
munity continues  to  Its  successor  by  a  new  title 
formed  under  an  amendatory  statute,  which, 
though  effecting  fundamental  changes,  does  not 
abrogate  the  former  act  or  substitute  a  new 
company.  Atlantic,  T.  &  O.  R.  Co.  v.  Mecklen- 
burg County,  87  N.  C.  129. 

When  a  statute  explicitly  declares  that  a 
railroad  company  is  authorised  and  empowered 
to  acquire  by  purchase  and  assignment  all  the 
property,  rights,  franchises,  privileges,  and  im- 
rounltles  of  another  railroad ;  and,  upon  com- 
pletion ot  such  purchase  and  assignment,  the 
former  company  shall  be  deemed  in  law  and  In 
equity  Invested  with  and  entitled  to  all  the  said 
property,  rights,  franchises,  privileges,  and  im- 
munities as  though  the  same  were  originally 
granted  to  it, — the  language  is  brood  enough  to 
transfer  an  Immunity  from  taxation.  Louis- 
ville &  N.  R.  Co.  V.  Palmes,  109  TJ.  S.  244,  27 
L.  ed.  922,  3  Sup.  Ct.  Rep.  193. 

When  a  general  statute  authorizes  street 
railway  companies  to  purchase  and  thereafter 
use  and  enjoy  other  railways  and  their  rights, 
privileges,  and  franchises.  Just  as  the  grantee 
might  have  done,  a  city  contract  for  the  pay- 
ment of  a  percentage  of  gross  earnings  as  a 
commutation  for  municipal  taxes  and  the  Im- 
mnnlty  from  other  taxation  given  thereby,  pos- 
sessed by  a  street  railway  corporation,  will  pass 
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charti^r  of  the  Vicksburg,  Pensacola,  &  Ship 
Island  Hailroad  Company,  afterwards  the 
Mississippi  &  Ship  Island  Railroad  Com- 
pany, had  nothing  on  earth  to  do  with  the 
charters  of  the  Louisville,  New  Orleans,  & 
Texas  Railroad  Company,  nor  was  that  rail- 
road any  constituent  of  the  Louisville,  New 
Orleans,  &  Texas  Railroad  Company.  It  ap- 
pears that  the  court  was  led  into  this  mis- 
take by  au  assumption  of  counsel  to  that 
efTect  in  the  case.  Certain  it  is  that  it  was 
a  tremendous  mistake  of  fact,  and  one 
against  the  sovereign  right  of  taxation.  It 
is  perfectly  obvious  that  this  case  is  wholly 
fictitious,  and  is  of  no  authority  for  any 
purpose.  It  is  further  to  be  observed,  how- 
ever, that  inasmuch  as  the  Louisville,  New 
Orleans,  &  Texas  Railroad  Company  pur- 
chased the  Natchez,  Jackson,  &  Columbus 
Railroad  Company  in  March,  1890,  and  the 


decision  in  the  Taylor  Case  was  not  rendered 
until  January  26,  1891,  the  Louisville,  New 
Orleans,  &  Texas  Railroad  Company  could 
not  possibly  have  made  said  purchase  on  the 
faith  of  the  Taylor  Case,  nor  on  the  faith  of 
If  181  of  the  Constitution  of  1890,  because 
that  was  not  adopted  until  November  1, 
1890,  and  then  continued  only  legal  exemp- 
tions to  corporations  retaining  the  precise 
identity  they  had  before  the  Constitution 
was  adopted!  The  next  case  is  State  v.  Sim- 
mona  (1890)  70  Miss.  485,  12  So.  477,  which 
involved  the  mere  question  as  to  whether 
the  capital  stock  was  exempt  under  the  char- 
ter, and  the  court  held  that  it  was  not.  The 
next  case,  and  the  last,  is  Natchez ^  J.  d  C, 
R.  Co.  V.  Lambert  (1893)  70  Miss.  779,  13 
So.  33,  and  the  question  contested  in  that 
case  was  whether  the  exemption  of  the  Nat- 
chez, Jackson,  &,  Columbus  Railroad  Com- 


and  Inure  to  the  benefit  of  its  transferee.  De- 
troit Citisens'  Street  R.  Co.  v.  Detroit,  125 
Mich.  C73.  86  N.  W.  96,  86  N.  W.  809. 

When  a  state,  la  chartering  a  corporation  to 
bolJd  a  line  of  railroad,  enacts  that  such  cor- 
poration shall  be  forever  exempt  from  taxation 
in  consideration  of  the  yearly  payment,  begin- 
ning after  the  lapse  of  a  definite  period  fol- 
lowing the  completion  of  a  stated  mileage  and 
increasing  as  the  years  go  on ;  and  thereafter, 
upon  the  failure  of  mich  corporation  to  con- 
!9tmct  the  line,  enacts  a  statute  forfeiting  its 
franchises  to  the  state  without  extinction  or 
merger;  and  bj  it  provides  that  any  other  rail- 
road corporation  organized  or  to  be  organized 
with  authority  from  the  state  to  build,  main- 
tain, and  operate  a  road  within  it,  may,  on 
compliance  with  certain  stated  conditions,  suc- 
ceed to  and  become  invested  with  all  and  singu- 
lar the  rights,  privileges,  immunities,  fran- 
chises, lands,  and  properties  thus  resumed  and 
appertaining  to  the  part  of  the  road  it  shall 
take  and  complete, — a  new  corporation  availing 
Itself  of«  and  meeting  the  conditions  in,  such 
statute,  takes  the  tax  exemption  privileges, 
and  assumes  the  reciprocal  obligation  of  pay- 
ment on  account  of  its  gross  earnings;  and 
such  payment  begins  when  the  requisite  time 
has  elapsed  after  the  stipulated  mileage  has 
been  constructed  upon  any  part  of  the  original 
line,  regardless  of  the  state  of  the  portion  tak- 
en ap  anew.  State  v.  Northern  P.  R.  Co.  80 
Minn.  207.  30  N.  W.  663. 

About  the  same  time.  In  Stevens  County  v. 
St.  Paul,  M.  &  M.  R.  Co.  36  Minn.  467,  31  N. 
W.  942,  the  some  state  court  declared,  with  em- 
phasis: "Tliat  the  exemption  from  ordinary 
taxation,  created  in  1857  in  favor  of  the  Min- 
nesota &  raciflc  Railroad  Company,  subse- 
quently passed  with  the  lands  and  as  a  right 
appendant  thereto  to  the  St.  Paul  &  Pa- 
cific Railroad  Company,  and  to  the  First  Divi- 
sion of  the  St.  Paul  &  Pacific  Railroad  Com- 
pany, may  be  now  accepted  without  question. 
It  was  so  decided  eighteen  years  ago  in  the 
case  of  the  last-named  Company  v.  Parcber,  14 
Minn.  21)7.  Gil.  224,  which  decision  has  been 
ever  since  followed.  .  .  .  We  are  not  dis- 
posed to  reconsider  a  question  so  long  settled 
and  so  often  recognized  as  settled  In  this  court, 
and  will  only  add  that  we  do  not  think  the  de- 
cision .  .  .  has  been  disturbed  by  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States." 

This  line  of  Minnesota  decisions  was  followed 
la  I>akota,  originally  part  of  the  same  terri- ' 
60  L.  R.  A, 


tory.  Winona  &  St.  P.  R.  Co.  v.  Deuel  County, 
3  Dak.  1,  12  N.  E.  561. 

The  same  subject  was  taken  up  again  more 
recently  still  by  the  supreme  court  of  Minnesota 
In  the  case  of  Traverse  County  v.  St.  Paal,  M. 
&  M.  R.  Co.  73  Minn.  417,  76  N.  W.  217,  and, 
in  speaking  of  the  statutes  of  the  state  in  re- 
spect of  the  gross  earnings  taxee  to  be  paid  by 
the  land  grant  roads  in  lieu  of  all  other  taxes, 
that  court  said:  The  decisions  of  this  court 
from  the  Parcher  Case  down  have  all  been  to 
the  effect  that  this  exemption  from  ordinary 
taxation  was  not  simply  a  personal  privilege 
conferred  upon  the  original  company,  but  was 
appurtenant  to  the  line  of  the  road,  and  ex- 
isted in  favor  of  any  company  which,  in  con- 
sideration of  the  land  grant,  should  assume 
the  construction  and  maintenance  of  the  line 
by  which  it  was  applicable ;  that  the  Immunity, 
as  well  as  the  burden,  passed  to  any  company 
which  acquired  the  road  and  assumed  its  op- 
eration and  the  performance  of  all  the  otber 
duties  which  the  original  company  owed  to  the 
public;  that  the  transfer  of  the  road  and  laad 
irrant  to  such  a  company  did  not  constitute  a 
sale  of  the  lands  wltbln  the  meaning  of  either 
tbe  act  of  1857  or  of  acts  similar  to  those  of 
1865.  And,  as  support  for  this  statement, 
there  Is  cited  the  following  line  of  cases: 
State  V.  Winona  &  St.  P.  R.  Co.  21  Minn.  315 ; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Pfoender,  23 
Minn.  217 ;  St.  Paul  v.  St.  Paul  &  S.  C.  R.  Co. 
23  Minn.  469:  Nobles  County  v.  Sioux  City  & 
St.  P.  R.  Co.  26  Minn.  294,  3  N.  W.  701 ;  State 
V.  St.  Paul,  M.  &  M.  R.  Co.  30  Minn.  311,  15 
N.  W.  307 ;  State  v.  Northern  P.  R.  Co.  32  Minn. 
294,  20  N.  W.  234;  Hennepin  County  v.  St. 
Paul,  M.  &  M.  R.  Co.  33  Minn.  534,  24  N.  W. 
196;  Ramsey  County  v.  Chicago,  M.  &  St.  P. 
R.  Co.  33  Minn.  537,«24  N.  W.  313;  Stevens 
County  V.  St.  Paul,  M.  &  M.  R.  Co.  36  Minn. 
4«7,  31  N.  W.  942. 

From  the  decision,  however,  one  member  of 
the  court  dissented.  Canty,  J.,  who  thus  dis- 
agreed, said:  But,  out  of  respect  to  the  Par- 
cher Case  and  the  other  cases  explaining  it  and 
the  rule  of  property  resulting  therefrom,  I  do 
not  stand  on  the  doctrine  that  such  an  im- 
munity from  taxation  is  a  personal  privilege, 
strong  as  that  doctrine  Is.  I  stand  en  a  still 
stronger  doctrine,  which  is  that  the  condition 
on  which  this  immunity  from  taxation  was  lim- 
ited, has  happened,  and  the  Immunity  has  ex- 
pired. 

f.  Loss  of  eaemption. 
Apart  from  the  cases  already  noticed,  there 
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pany,  which  had  been  purchased  by  the 
Louisville,  New  Orleans,  &  Texas  Railroad 
'Company,  passed  to  the  Yazoo  &  Mississippi 
Valley  Railroad  Company,  the  court  decid- 
ing that  it  did.  The  question  whether  that 
exemption  violated  the  Constitution  of  1869 
was  not  argued  by  counsel  or  considered  or 
decided  by  the  court. 

These  are  the  cases  on  which  so  much  re- 
liance has  been  placed  to  show  a  vested  right, 
—  a  rule  of  property, —  and  it  is  i>erfectly 
manifest  that  in  none  of  them  was  it  proper 
to  have  decided  upon  the  constitutionality 
of  tliis  §  21,  unless  in  the  Taylor  Case  and 
the  Lambert  Case,  because  in  none  of  the 
other  cases  was  that  question  involved,  and 
they  could  all  have  been  decided  without 
reference  to  that  question :  and  consequently, 
under  the  authoritv  of  PoUock  v.  Farmers' 
Loan  d-  T.  Co.  157  U.  S.  429,  39  L.  ed.  759, 


15  Sup.  Ct.  Rep.  673,  and  Boyd  v.  Alsbama. 
94  U.  S.  645,  24  L.  ed.  302.  they  axe  not 
binding,  under  the  doctrine  of  stare  decisis 
even,  on  thin  court  in  this  case.  And,  while 
the  question  of  the  constitutionality  of  said 
5  21  was  involved  in  the  Taylor  Case  and 
the  Lambert  Case,  the  constitutionality  of 
the  exemption  was  conceded  on  all  hands, 
and  not  contested,  and,  not  having  been  con- 
tested, these  cases,  as  held  in  Cross  v.  Burkf. 
146  U.  S.  82,  30  L.  ed.  896,  13  Sup.  Ct.  Rep. 
22,  are  of  no  force  on  us  in  this  case,  under 
the  doctrine  of  stare  decisis.  It  will  thus  be 
clearly  seen :  ( 1 )  That  the  exemption 
claimed  in  Mississippi  Mills  v.  Cook  was  one 
claimed  under  a  general  law  applicable  to 
nil  the  factories  in  the  state  of  the  same 
cla.ss:  whereas,  the  exemption  claimed  here, 
to  wit,  the  2 1st  section  of  the  charter  of  the 
Mobile  &  Northwestern  Railroad  Company, 


liave  been  a  few  in  which  It  was  contended 
that,  under  the  special  circumstances  disclosed, 
the  exemption  privileges  theretofore  cnjoy»»d  by 
the  corporation  had  been  extinguished. 

In  two  of  the  Minnesota  land  grant  cisos, 
where  the  exemption  of  the  lauds  granted  wns 
to  terminate  when  they  \\ere  sold  by  th«» 
grantees,  it  was  decided  that  a  transfer  of  such 
lands  to  stockholders  of  the  railroads  merely 
as  security  for  debts  did  not  constitute  a  salo 
ao  as  to  subject  them  to  taxation :  but  it  was 
otherwise  if  the  whole  beneficial  interest  in 
such  lands  was  conveyed  to  the  stockholders, 
and  the  company  retained  only  a  naked  legal 
title.  St.  Paul  k  S.  0.  R.  Co.  v.  McDonald.  34 
Minn.  182,  23  N.  W.  57  :  St.  Paul  &  O.  R.  Co. 
T.  McDonald.  34  Minn.  195.  25  N.  W.  453. 

The  division  of  the  territory  of  Minnesota 
after  such  railroad  lands  were  granted  and  the 
exemption  thereof  conferred  upon  the  roads, 
and  the  organization  of  Dakota  teiritoiy,  did 
not  affect  the  continued  exemption  of  such 
lands  as  became  a  part  of  the  new  territory. 
TVlnona  &  St.  P.  R.  Co.  v.  Deuel  County,  3 
Dak.  1,  12  N.  W.  561. 

The  exemption  of  a  railroad  from  county 
taxation  to  pay  county  subscriptions  in  aid  of 
Its  construction  Is  not  wholly  lost  to  the  pur- 
chaser of  such  railroad,  but  the  purchaser  be- 
comes taxable  for  subsequent  additions  or  bet- 
terments. Louisville  &  N.  R.  Co.  v.  Hopkins 
County.  S7  Ky.  605,  9  S.  W.  497. 

Such  an  exemption  Is  not  lost  by  a  mere  di- 
vision of  the  railroad  entitled  to  It  Into^  two 
separate  companies.  Louisville  &  X.  R.  Co.  v. 
Com.  89  Ky.  531,  12  S.  W.  1064. 

A  statute  relating  to  quo  warranto  actions, 
providing  that  In  case,  inter  alia,  "any  cor- 
poration does  or  omits  any  act  which  amounts 
to  a  surrender  or  a  forrelture  of  lt.s  rlqhis  »ind 
privileges  as  a  conporatlon"  the  attorney  gen- 
eral may  take  proceedings,  contemplates  tlie 
forfeiture  of  the  right  and  privilege  to  be  a 
corporation  or  to  exercise  the  powers  and  en- 
Joy  the  franchise  necessary  to  the  purposes  of 
Its  creation.  It  has  no  application  to  the 
rights  and  privileges  the  corporation  may  have 
In  Its  property ;  hence,  it  affords  no  authority 
to  vacate  a  grant  exempting  the  corporate 
property  from  taxation,  while  leaving  the  char- 
ter aud  the  coi-porate  existence  otherwise  Intact. 
International  &  G.  N.  R.  Co.  v.  State.  75  Tex. 
357,   lU   S.  W.  685. 

A  banking  corporation  having  by  Its  charter 
and  subsequent  statutes  a  right  to  a  limited 
taxation  In  lieu  of  all  other  taxes  Is  not,  after 
the  term  of  Its  existence  would  have  expired, 
CO  L.  R.  A. 


had  It  not  been  extended  by  a  later  law.  en- 
titled to  a  continuance  of  such  limited  tax  and 
exemption  from  further  taxation,  with  no 
turther  grant  In  the  statute  extending  Its  cor- 
porate life  than  one  of  its  "powers,  privileges, 

,  and  franchises."     State  v.  Bank  of  Smyrna.  2 

'  Houst.   (Del.)  99,  73  Am.  Dec.  699. 

I  An  exemption  from  taxation  granted  In  the 
charter  of  a   corporation   for  establishing  use- 

I  ful  manufactures,  whose  powers  include  the  ac- 
quisition of  lands  and  water  rights,  the  build- 
ing of  dams,  canals,  and  flumes,  and  the  fur- 
nishing of  water  power.  Is  not  lost  In  conse- 
quence of  a  later  act  of  the  legislature  giving 
such  corporation  the  right  and  power  to  extend 
Its  operations  by  condemning  other  lands  and 
raising  Its  dams.  Such  an  act  works  no  change 
In  the  character  and  attributes  of  the  corpora- 
tion, whose  purposes  are  the  same  as  before. 
It  Is  like  authority  to  a  railroad  to  lenerthen  Its 
line.  It  Is  not  a  new  franchise.  State  v.  So- 
ciety for  Establishing  Useful  Manufactures  (X. 
J.)   6  Cent.  Rep.  139. 

If  the  consideration  of  an  exemption  grant 
is  the  building,  equipping,  and  operating  of  the 
corporate  works  for  public  convenience,  the  ex- 
emption is  loht  by  failure  to  complete  and  op- 
erate them.  Ford  v.  Delta  &  1'.  Land  Co.  43 
Fed.  181. 

.1  fortiori  Is  such  an  exemption  lost  when 
the  charter  tliat  confers  It  provides  that  If  the 
corporation  shall  not  have  completed  Its  main 
line  within  a  stated  time  It  shall  forfeit  $^0 
much  of  tlie  granted  rights  and  privileges  as 
apply  to  the  uncompleted  part.  Wilmington  & 
W.  R.  Co.  V.  Alsbrook,  110  N.  C.  13T.  14  S.  E. 
652. 

A  lease  for  a  thousand  years  of  all  Its  prop- 
erty by  one  railroad  to  another  without  rever- 

I  sion,  upon  consideration  of  completing  the  road 
In  a  definite  time,  extinguishes  an  exemption 
fi*om  ta.\atlon.  Com.  v.  Nashville,  C.  &  St.  L, 
R.  Co.  93  Ky.  430,  20  S.  W.  383. 

If  a  corporation  falls  for  many  years  to  ac- 
r^ept  and  organize  under  Its  charter,  and  in  the 

I  Interval  the  state  Constitution  changes  so  as  to 

I  command  that  all  property  be  taxed  and  to 
prohibit  tax  exemptions,  the  grant  In  such 
charter  of  a  tax  exemption  lawful  when  made 
Is  withdrawn,  and  the  Immunity  Is  lost.  State 
V.  Planters'  F.  &  M.  Ins.  Co.  95  Tenn.  203.  31 
S.  W.  902  :  Planters*  F.  &  M.  Ins.  Co.  v.  Ten- 
nessee use  of  Memphis.  161  U.  S.  193.  4«>  L. 
ed.  667,  16  Sup.  Ct.  Rep.  466;  State  v.  M.*r- 
cantlle  Bank.  05  Tenn.  212,  31  S.  \V.  J>S9. 
When  a  section  In  a  general  law  for  the  tax- 

'  ntlon   of   railroads,    providing   that   every   com- 
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is  an  exemption  attempted  to  be  granted  to 
this  special  corporation,  and  not  to  all  the 
other  railroads  in  the  state, —  a  special  priv- 
ilege under  a  special  charter  to  a  special 
corporation.  ( 2 )  That  the  Mississippi  Mills 
had  established  their  factory,  after  the  pas- 
sage of  the  acts  of  1872  and  1873,  on  the 
faith  of  those  acts  as  a  rule  of  property; 
whereas,  the  Louisville,  New  Orleans,  *& 
Texas  Railroad  Company  never  came  into 
existence,  as  admitted  by  counsel  for  the 
railroad,  until  the  12th  day  of  August,  1884, 
by  the  consolidation  of  the  Baton  Rouge 
Railroad  and  the  Vicksburg  &  Memphis 
Railroad,  after  the  construction  of  the  road 
had  been  practically  finished  in  July,  1884. 
(3)  That  the  exemption  claimed  in  Missis- 
sippi Mills  V.  Cooh  had  no  irrepealable  feat- 
ure; whereas,  the  exemption  set  up  under 
the  said  21st  section  is  on  its  face  irrepeal- 


able, and  was  so  judicially  declared  to  be, 
in  the  Lambert  Case  itself.  (4)  That  the 
Ix>uisviUe,  New  Orleans,  &  Texas  Railroad 
Company  claims  under  charters  granted  in 
1882  and  1884,  asserting  as  its  exemption 
this  2 1st  section,  the  unconstitutionality  of 
which,  as  violative  of  §  13  of  article  12  of 
the  Constitution  of  1869,  was  not  only  not 
considered,  argued,  or  decided  in  Mississippi 
5fills  V.  Cook,  but  which,  by  virtue  of  its  ir- 
repealable feature  and  its  special  grant  of 
an  exclusive  privilege  to  a  special  corpora- 
tion, would  have  been  condemned  by  the 
i-easoning  of  that  very  case.  (5)  And  not 
only  it  is  true  that  the  particular  exemption 
claimed  here,  under  this  21st  section,  was 
not  argued  or  decided  in  3Iississippi  Mills  v. 
Cook,  but  no  other  decision  was  ever  ren- 
dered in  this  state  in  which  the  constitu- 
tionalitv  of  this  21st  section  was  even  in- 


pany  accepting  the  terms  thereof  and  conform- ! 
ably  therewith  paying  for  a  stated  term  anuu-  j 
ally  a  percentage  of  its  gross  receipts  shall  be 
exempt    for    that    period    from    taxation,    is    a  j 
nullity  OD  account  of  conflicting  with  a  constitu-  | 
tlonnl  provision  requiring  all  property  to  be  as- 1 
sessed  and  taxed  equally  and  uniformly  ad  val-  i 
orem. — a   railroad   that  accepts  such   unconstl- 
tiuional   section,   and  pays   the  percentage  tax 
fixed  thereby,  and  surrenders  the  immunities  it 
held  under  a  perfectly  valid  charter  exemption 
Antedating  such   constitutional  provision,  as  a 
considAration    for    the    benefits    offered    by    the 
▼old  statute,  does  not  thereby  make  a  new  con- 
tract with   the  state    (although  8?ich  would  be 
the  result  If  the  statute  was  valid),  since  the 
legislature    is   powerless    to    make    snch   a   eon- 
tract  :  but  the  acceptance  and  attempted  change 
are  void  with  the  act  they  rest  upon,  and  the 
charter    contract     remains    unimpaired.     Mem- 
phis &  C.  R.  Co.  y,  Gaines,  3  Tenn.  Ch.  604. 

X.  Conclusion. 

Tlie  principal  case  and  its  congeners  are  in 
line  with  the  current  of  authority.  Grants  of 
exemption  are  ever  limited  to  their  lowest 
terms.  Every  doubt  In  them  is  resolved 
against  the  grantee.  The  state  Is  always  con- 
sidered not  to  have  surrendered  the  power  of 
taxation  ;  deemed  ever  entitled  to  resume  it  If, 
perchance,  it  has  parted  with  It.  The  immuni- 
ty, presumptively,  is  a  personal  grant,  and  not 
transiferable.  Its  continued  enjoyment  is  con- 
tingent upon  a  rigidly  exact  observance  of  all 
the  conditions  upon  which  it  w^as  granted  and 
a  rigid  maintenance  of  the  status  of  the  re- 
cipient. 

There  is  a  remarkable  contrast  between  the 
Attitude  of  the  Maryland  court  of  appeals 
toward  the  Baltimore  &  Ohio  Ilailroad  exemp- 
<ion  and  that  of  the  Mississippi  supreme  court 
with  respect  of  the  Yazoo  &  Mississippi  Valley 
Railroad  exemption.  It  is,  says  the  former,  a 
matter  of  notoriety  and  of  history,  that  in 
•chartering  the  Baltimore  &  Ohio  Railroad  Com- 
pany, the  legislature  and  the  people  of  Mary- 
land regarded  the  completion  of  the  work  as  a 
■l^reat  state  object,  tending,  eminently,  to  pro- 
mote the  future  wealth  and  prosperity  of  Mary- 
land, and  particularly  of  the  city  of  Baltimore, 
4tnd  to  contribute  to  i.he  permanence  of  th'.' 
union  of  the  United  States.  They  also  were 
duly  sensible  that  this  gigantic  and  patriotic 
undertaking  could  not  be  accomplished  but  at 
^reat  expense  and  hazard  of  pecuniary  loss  to 
itfl  undertakers.  As  an  encouragement  to  the 
•enterprise,  they  were  willing  to  confer  on  it 
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every  Immunity,  privilege,  and  exemption  which 
could  reasonably  be  required  and  tend  to  Its 
completion.  In  expounding,  then'fore.  those 
provisions  of  the  charter  of  the  company  by 
which  its  express  privileges  and  exemptiona  are 
imparted,  liberal  rules  of  Interpretation  for  its 
benefit  ought  to  be  adopted  to  effectuate  the 
benevolent  designs  of  the  legislature,  and  not 
such  rules  of  restriction  ns  should  be  applied 
to  the  charters  of  companies  Incorporated  for 
the  peculiar  benefit  of  their  stockholders.  Bal- 
timore V.  Baltimore  &  O.  K.  Co.  G  Gill,  288,  48 
Am.   Dec.   531. 

Rut  although  this  was  written  In  1848.  long 
before  it  became  popular  to  hold  the  opposite 
opinion,  the  court  as  late  as  1S77  had  not 
changed  its  views,  even  while  admitting  that  it 
was  a  sound  rule  of  construction  that  the  pow- 
er of  taxation  Is  never  presumed  to  be  relin- 
quished unless  ihe  Intent  to  reliminlsh  it  is 
clearly  expressed.  State  v.  Ivaltlmore  &  O.  R. 
Co.  48  Md.  49. 

The  net  outcome  of  the  Tennessee  bank  liti- 
gations, like  those  of  the  Yazoo  &  Mississippi 
Valley  Railroad  Company,  has  been,  with  less 
justlttcation,  to  take  away  from  the  corpora- 
tions practically  all  exemption  whatever,  and 
yet  leave  them  bound  to  pay  the  commuted 
taxes.  The  contracts  are  left  Just  as  binding 
as  ever  upon  the  corporations ;  but  Judicial  in- 
terpretation has  emasculated  them  so  far  as 
the  state  of  Tennessee  Is  concerned.  The  doc- 
trine that  capital  stock  and  share  stock  are 
two  different  subjects  of  taxation,  and  that  the 
exemption  or  taxation  of  the  one  does  not  ex- 
empt the  other,  that  has  been  so  artistically 
and  scientifically  applied  to  extinguish  entire- 
ly the  corporate  Immunity,  Is  a  modem  devel- 
opment. And,  althoagh  such  doctrine  Is  now 
ilrmly  established,  it  was,  if  in  existence  at  all, 
quite  embryonic  in  the  middle  of  the  nine- 
teenth century,  when  these  charters  were 
granted.  Knowing  that  the  intention  of  the 
legislature  Is.  when  contracting  upon  the  sub- 
ject of  taxation  in  a  corporate  charter,  the 
dominant  factor,  one  Is  moved  to  marvel  If  the 
TennessM^e  legislatures  in  the  '50's  Intended  to 
grant  the  corporations  any  real  exemption  or 
cheat  them  with  a  shadow. 

In  respect  of  the  extent  of  an  exemption  from 
taxation  granted  to  a  corporation,  the  general 
rules  that  have  found  favor  In  the  greater 
number  of  cases  are:  (1)  That  an  exemption 
of  the  capital  stock  of  a  corporation  does  not 
necessarily  exempt  the  property  in  which  the 
capital  stock  has  been  Invested.  (2)  That  an 
exemption  of  corporate  property   is  no  barrier 
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volved,  until  McCuUooh  v.  Stone,  decided  in 
18B6,  64  Miss.  378,  8  So.  236,  four  years 
after  the  grant  of  the  charter  of  the  Louis- 
ville, New  Orleans,  &  Texas  Railroad  Com- 
pany. (6)  From  which  it  necessarily  fol- 
lows that  that  road  was  not  built  on  the 
faith  of  any  decision  ever  rendered  in  this 
state,  up  to  the  time  of  the  grant  of  its  char- 
ter, which  even  involved  the  constitution- 
ality of  said  2l8t  section,  and  that  the  claim 
that  it  was  organized  or  built  on  the  faith 
of  such  decision,  operating  as  a  rule  of  prop- 
erty, is  utterly  unfounded  and  absurd.  ( 7 ) 
That  the  Taylor  Case  was  neither  more  nor 
less  than  a  fictitious  case,  which  misled  the 
court  by  the  misstatement  of  fact  that  the 
Vicksburg,  Pensacola,  &  Ship  Island  Rail- 
road, afterwards  Gulf  &  Ship  Island  Rail- 
road, was  one  of  the  constituent  members 
of  the  Louisville,  New  Orleans,  &  Texas 
Railroad,  and  its  charter  was  a  constituent 
charter  of  that  railroad,  and  that  the  Taylor 
Case  is  authority  for  nothing.  (8)  That  the 
Lambert   Case   was   decided   at  the   March 


term,  1893,  eleven  years  after,  not  before, 
the  grant  of  the  charter  of  the  Louisville, 
New  Orleans,  &,  Texas  Railroad  Company. 
And  it  is  hence  utterly  incomprehensible  to 
the  legal  mind  how  anybody  could  invoke 
that  caise,  under  the  doctrine  of  stare  de- 
cisis, as  affording  a  rule  of  property  to  a 
company  constructed  under  a  charter 
granted  before  it  was  rendered.  Such  claim 
becomes  more  incomprehensible  still  when 
the  further  fact  is  recalled  that  the  consoli- 
dation of  the  Louisville,  New  Orleans,  & 
Texas  and  Yazoo  &  Mississippi  Valley  into 
the  present  Yazoo  &  Mississippi  Valley  Rail- 
road Company  took  place  October  24,  1892, 
long  before  the  decision  in  the  Lambert 
Case. 

Let  UB  get  out  of  the  realm  of  idle  and 
reckless  assertion  into  the  realm  of  fact,  and 
inquire  more  particularly  and  accurately  ex- 
actly what  was  decided,  even  in  the  opinion 
of  the  court,  which  went  far  beyond  the 
record,  in  Mississippi  Mills  v.  Cook.     The 


to  a  franchise  or  prlvllegre  tax.  (3)  That  an 
exemption  of  the  shares  does  not  exempt  the 
corporation  from  property  taxes,  nor  always 
from  franchise  taxes.  (4)  That  an  exemption 
of  the  corporation  from  both  property  and  fran- 
chise taxation  may  yet  leave  Its  stockholders 
taxable  upon  their  shares.  There  Is  a  respecta- 
ble body  of  opinion,  a  minority  larger  In  some 
than  in  other  cases,  against  these  rules. 

The  Rhode  Island  statute  attacked  in  the 
ProvideDce  Bank  Case  imposed  a  specific  tax 
upon  the  paid-up  capital  of  all  banks.  This 
particular  bank,  whose  charter  long  antedated 
the  act,  resisted  the  tax  upon  the  ground  that 
the  contract  expressed  in  its  charter  thereby 
was  impaired.  The  tax  was  sustained  upon  the 
ground  that  the  power  of  the  state  to  tax  the 
bank  was  unhampered  inasmuch  as  no  exemp- 
tion in  80  many  words  had  been  given  in  the 
charter.  Suppose,  said  the  counsel  for  the 
bank.  In  his  argument  against  this  tax,  that 
the  bank  had  paid  $50,000  for  the  privileges  it 
enjoys  at  the  time  of  receiving  Its  charter, 
could  it  be  compelled  to  pay  for  them  again? 
How  does  it  alter  the  case  that  payment  was 
in  benefits  of  another  kind,  which  the  state  ac- 
knowledges to  have  received.  Suppose  this  fran- 
chise to  have  been  a  free  gift,  can  payment  be 
subsequently  demanded? 

The  decision  is  sharply  criticized  in  Angel  1  & 
Ames  on  Private  Corporations  (8$  465-470), 
where  it  is  said  that  the  court  misapprehended 
the  claim  urged  In  behalf  of  the  bank.  These 
writers  Insist  that  the  tax  laid  was  a  franchise 
tax  for  the  privilege  of  doing  business  as  a 
bank  In  a  corporate  capacity,  and  that  priv- 
ilege the  state  had  parted  with  and  could  not 
resume  or  burden.  That,  as  this  franchise  was 
created  by  the  charter,  the  right  to  tax  it,  un- 
like the  right  to  tax  land  granted,  never  ex- 
isted, and  must  have  been  expressly  reserved 
in  the  grant,  or  It  never  attached  at  all.  They 
conceded  the  taxability  of  the  property  of  the 
bank  to  the  same  extent  that  other  property 
was  taxable.  And  they  conceded,  too,  that  no 
exemption  from  a  property  tax  arose  without 
explicit  language  granting  it,  and  that  it  need 
not  be  reserved.  The  critics  deem  their  con- 
tention sustained  by  the  after  decision  in  Gor- 
don V.  Appeal  Tax  Court,  3  How.  133,  11  L. 
ed.  520,  holding  that  the  payment  of  a  specific 
price  in  money  by  a  bank  for  the  franchise  Its 
charter  gave  it  prevented  the  state  from  arbi- 
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trariiy  adding  to  that  price  under  the  guise  of 
taxing  the  franchise  it  had  sold. 

There  Is  nothing  that  can  be  added  to  this 
criticism  to  strengthen  the  azfrument  against 
the  validity  of  the  tax  on  the  Providence  Bank. 
Everybody  will  concede  that  when  a  state 
grants  to  a  citizen  a  tangible  piece  of  property, 
— a  section  of  the  public  lands,  for  instance, — 
that  afterwards  It  may  tax  such  land  as  It 
taxes  other  land,  unless  It  has  contracted  not 
to  do  so.  It  will  be  freely  conceded  that  such 
right  to  tax  Is  wholly  unaffected  by  the  circum- 
stance that  a  higher  or  lower  price,  or  none  at 
nil,  has  been  paid  for  the  conveyance ;  in  other 
words,  that  land  owners  are  equally  taxable, 
whether  their  titles  come  from  the  state  or 
from  private  persons.  It  is  not  so  clear  that 
the  state,  having  called  a  privilege  into  being 
and  given  it  away,  can  still  make  a  charge  for 
permitting  It  to  be  enjoyed. 

The  authorities,  except  the  Gordon  Case,  3 
How.  133,  11  L.  ed.  529,  plainly  so  hold.  Prov- 
idence Bank  v.  Billings,  4  Pet.  514,  7  L.  ed. 
939 ;  Portland  Bank  v.  Apthorp,  12  Mass.  252 ; 
People  V.  Detroit  &  P.  R.  Co.  1  Mich.  458. 

The  argument  against  the  power  of  the  leg- 
islature of  a  state  to  alienate  beyond  the  pow- 
er to  resume  the  right  to  tax,  which  was  in- 
volved In  the  long  contest  in  which  Ohio  was 
defeated  In  the  United  States  Supreme  Court, 
is  a  very  strong  one.  It  runs  to  this :  A  cor- 
porate charter  Is  a  grant  from  the  Crown  to 
Individual  subjects,  and  therefore  a  contract 
between  the  King  and  his  subjects,  the  grantees, 
equally  binding  upon  both.  The  King  may  not 
resume  the  thing  granted;  he  may  not  grant 
the  same  thing  to  another.  But  the  taxing 
power  was  In  Parliament,  never  In  the  King. 
The  Crown  could  not  bargain  or  grant  the  tax- 
ing power  away.  And,  as  every  Parliament 
was  unrestricted,  no  Parliament  could  tie  the 
hands  of  its  successors.  An  American  legis- 
lature grants  charters  in  the  exercise  of  the 
royal  prerogatives,  and  It  parts  with  the  rights 
of  the  Crown  when  It  does;  but  It  does  not, 
and  cannot,  touch  the  parliamentary  powers. 

Mr.  Justice  Catron,  in  his  dissent  In  the  case 
of  Piqua  Branch  of  State  Bank  v.  Knoop, 
16  How.  369,  14  L.  ed.  977,  argues  that,  what- 
ever may  be  true  of  legislatures  generally,  that 
of  Ohio  In  1845  had  not  the  power  to  surrender 
the  right  to  tax.  The  Constitution  of  that 
state,  in  reserving  to  the  people  all  powers  not 
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vice  of  that  decision  is  that  it  looked  ex- 
clusively to  the  word  "subject**  in  §  13, 
art.  12,*ftnd  failed  to  give  force  and  effect  to 
the  words^  **  the  same  as  that  of  individu- 
als.*' When  we  say  that  the  court's  con- 
struction of  the  word  "  subject  **  attributed 
to  it  some  supposed  magical  effect,  we  are 
<tiinply  reiterating  the  language  of  Chalmers, 
J.  He  said  (56  Miss.  69) :  "I  find  no  such 
magic  as  my  colleague  in  the  words,  '  shall 
be  subject  to  taxation  the  same  as  that  of 
individuals.'  To  me  they  have  no  meaning 
other  than  that  which  would  be  conveyed  by 
the  equivalent  phrases  *  shall  be  viewed  in 
the  matter  of  taxation  *  or  *  shall  be  treated  * 
or  '  shall  be  dealt  with  * '  the  same  as  that  of 
individuals,'  or  'shall  be  liable  to  taxation 
the  same  as  that  of  individuals.'  These, 
and  many  similar  phraflcs  which  might  per- 
haps* be  suggested,  all  convey  but  one  and 
the  same  idea,  namely,  that  the  lawgiver,  in 
the  imposition  of  taxes,  shall  know  no  dif- 
ference between  the  property  of  individuals 


and  that  of  corporations  for  pecuniary 
profit."  The  opinion  of  the  court  declares 
a»  its  gist  that  §  13  was  not  mandatory 
upon  the  legislature  to  tax  the  property  of 
private  corporations  for  pecuniary  profit 
whenever  the  property  of  individuals  was 
taxed.  It  distinctly  put  the  property  of 
such  private  corporations,  as  to  the  power 
to  tax  them  or  exempt  them,  in  a  class  by 
themselves,  distinct  from  the  class  of  indi- 
viduals. In  other  words,  it  held  that,  al- 
though the  property  of  individuals  might  be 
taxed,  yet  the  property  of  such  corporations 
might  be  at  the  same  time  exempted  by  the 
legislature  from  taxation;  provided  such  ex- 
emption extended  to  all  corporations  of  the 
same  class  in  the  state.  We  think  it  is  per- 
fectly manifest  that  the  language,  "  the  same 
as  the  property  of  individuals,"  imperatively 
commanded  the  legislature,  whenever  they 
tax  the  property  of  private  individuals,  to 
tax  also  the  property  of  such  corporations, 
and  under  the  same  rules  of  equality  and 


expressly  conferred,  deprived  the  legislature,  in 
his  opinion,  of  such  power.  At  all  events,  the 
Ohio  supreme  court  had  so  interpreted  the  Ohio 
Constitution,  and,  whether  its  construction 
was  sound  or  not,  it  was  final.  The  concession 
that  such  construction  might,  possibly,  be  an 
unsound  one  somewhat  wealcened  the  dissent. 
One  sees,  here,  the  influence  of  the  idea  of  state 
sovereignty, — an  idea  much  more  influential 
then  than  now. 

Mr.  Justice  Miller  of  the  same  court  in  later 
years  waa  generftlly  consistent  in  denying  the 
power  of  the  state  to  surrender  the  right  to 
tax,  although  in  the  more  recent  cases  he  ac- 
knowledged the  controlling  authority  of  the 
contrary  decisions.  One  is  a  little  surprised, 
therefore,  to  find  him,  In  concurring  in  the  re- 
sult, but  dissenting  from  the  reasoning,  of 
Swayne,  J.,  in  a  case  involving  a  supposed  sur- 
render of  the  police  power,  thus  expressing 
himself:  The  question  turns  upon  the  exist- 
ence of  a  contract  and  Its  nature,  and  not  upon 
the  power  of  the  legislature  to  pass  laws  af- 
fecting the  health  and  comfort  of  the  com- 
munity. Reference  to  the  latter,  and  to  the 
power  of  repeal  and  modification  where  no  con- 
tract Is  in  question,  are  irrelevant.  It  is  said 
that  such  contract  as  may  be  found  !n  the  pres- 
ent case  was  made  subject  to  the  police  power 
of  the  legislature  over  the  class  of  subjects  to 
which  It  relates.  The  extent  to  which  this  is 
true  depends  upon  the  specific  chai*acter  of  the 
contract,  and  not  on  the  general  doctrine. 
This  court  has  repeatedly  decided  that  a  state 
may,  by  contract,  bargain  away  her  right  of 
taxation.  I  have  not  concurred  In  this  view, 
but  it  Is  the  settled  law  of  this  court.  If  a 
state  may  make  a  contract  upoa  that  subject 
which  it  cannot  abrogate  or  repeal,  it  may, 
with  fax  more  reason,  make  a  contract  for  a 
limited  time  for  the  removnl  of  a  continuing 
nniaance  from  a  populous  city.  The  nuisance 
in  the  case  before  us  was  the  very  subject- 
matter  of  the  contract.  The  consideration  cf 
the  contract  was  that  defendant  should  do  cer- 
tain things  which  affected  the  health  and  com- 
fort of  the  community;  and  the  legislature  can 
no  more  impair  the  obligation  of  that  contract 
ttmn  It  can  resume  the  right  of  taxation  it  has 
on  valid  consideration  agreed  not  to  exercise, 
because  In  either  case  its  wisdom  has  become 
doobtfnl.  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  8.  659,  24  L.  ed.  1036. 
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The  New  Jersey  cases  holding  that  a  general 
statute  enacting  that  all  thereafter  granted  cor- 
porate charters  shall  be  open  to  alteration, 
amendment,  or  repeal  at  the  will  of  any  sub- 
sequent legislature  does  not  prevent  a  subse- 
quent legislature  from  making  an  irrepealable 
charter  contract  in  relation  to  taxation  If  It 
so  elects  (New  Jersey  v.  Yard,  95  U.  S.  104, 
24  L.  ed.  852 ;  State  v.  Heppenhelmer,  58  N.  J. 
L.  638,  82  L.  K.  A.  643,  84  Atl.  1061;  Han- 
cock V.  Singer  Mfg.  Co.  62  N.  J.  L.  280,  42 
L.  R.  A.  852,  41  Atl.  846),  are  reconciled  with 
some  difliculty  with  the  case  of  Louisville  Wa- 
ter Co.  V.  Clark,  148  U.  S.  1,  36  L.  ed.  55,  12 
Sup.   Ct.   Rep.   846. 

The  rule  which  seems  to  be  established  by 
the  laat  case  without  impairing  too  far  the  au- 
thority of  the  others  may  be  stated  thus: 
Given  a  general  statute  reserving  the  right  to 
alter,  amend,  or  repeal  all  thereafter  granted 
corporate  charters,  a  charter  with  a  tax  ex- 
emption in  it,  granted  while  It  is  in  force,  will, 
if  silent  upon  that  point,  be  open  to  alteration, 
amendment,  or  repeal,  but  will  not  be  affected 
thereby  if  cast  In  express  terms  in  the  form  of 
an  irrepealable  contract. 

There  is  no  necessary  conflict  between  the 
cases  of  State,  Morris  &  E.  R.  Co.,  Prosecutor, 
V.  Railroad  Taxation  Comrs.  37  N.  J.  L.  228, 
and  Petersbui*g  R.  Co.  v.  Northampton,  81  N. 
C.  487.  The  former  held  that  a  subsequent 
general  tax  act  was  so  Inconsistent  In  its  terms 
with  the  charter  tax  provisions  that  both  could 
not  stand,  and  therefore  that  the  tax  act  op- 
erated as  a  repealer  of  the  charter  to  that  ex- 
tent. The  latter  held  that  there  was  no  in- 
consistency between  the  North  Cai'ollna  tax  act 
and  the  charter  tax  provisions,  but,  on  the 
contrary,  the  tax  act  contained  expressions  in- 
dicating an  Intent  to  make  no  change,  so  that 
both  act  and  charter  might  well  stand  together. 

The  distinction  sometimes  made  with  re- 
spect of  the  rule  of  strict  construction  between 
statutes  substituting  a  system  of  commuted 
and  special  in  lieu  of  general  taxation  apply- 
ing In  particular  to  a  corporation  or  a  class 
of  corporations,  and  laws  releasing  such  a  body 
or  class  absolutely  from  all  taxation,  has  a 
reasonable  foundation.  It  cannot,  however,  be 
said  that  It  has  yet  been  erected  into  a  general 
principle.  J«  R*  Q« 
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uniformity.  It  was  well  said  by  Campbell, 
J.,  that  this  provision  of  §  13  "  sprang  from 
the  experience  that  corporations  were  in  the 
habit  of  asking  and  obtaining  legislative  ex- 
emption from  liability  to  taxation."  66 
Miss.  56.  That  experience  the  state  had  ac- 
quired in  the  thivty-seven  years  elapsing  be- 
tween the  Constitution  of  1832  and  the  Con- 
stitution of  1809,  and  that  experience  waa 
wisely  availed  of  to  put  aji  end  to  the  grant 
of  exclusive  privileges  to  such  corporations. 
It  marked  a  new  era  in  the  history  of  cor- 
porate taxation  in  this  state.  It  laid  down 
a  fundamental  new  line  of  great  public  pol- 
icy,—  one  that  will  be  found  essential  to 
the  preservation  of  the  rights  of  the  people, 
as  is  abundantly  attested  by  the  experience 
of  older  states  dealing  with  such  corpora- 
tions. It  is  that  feature  of  the  decisions, 
thus  holding  that  this  §  13  merely  permitted 
the  taxation  of  such  corporations,  but  did 
not  require  that  taxation  whenever  the  prop- 
erty of  individuals  was  taxed,  and  in  just 
the  same  manner,  in  all  respects,  as  the 
property  of  private  individuals  was  taxed, 
M'hioh  we  now  condemn  and  overrule.  In  no 
other  respect  do  we  interfere  with  the  deci- 
sion in  that  case.  That  case  decided,  and 
properly  decided,  that  under  the  Constitu- 
tion of  1869  the  legislature  had  the  power 
to  9e\eei  for  exemption  from  taxation  cer- 
tain designated  kinds  of  property,  such  as 
the  agricultural  implements  of  farmers,  the 
tools  of  the  mechanic,  etc.  Such  exemption 
of  particular  kinds  of  property,  for  reasons 
of  public  policy,  the  Constitution  allowed 
the  lesrislature  to  grant,  and,  when  granted, 
it  applied  to  such  property,  whether  owned 
by  individuals  or  such  corporations.  And 
to  pennit  such  exemptions  w^as  perfectly 
consistent  with  holding  that  said  section 
mandatorily  required  the  legislature  to  tax 
the  pro})erty  of  such  corporations  whenever 
and  just  as  it  taxed  the  property  of  indi- 
viduals. The  vice  of  the  holding  of  the  court 
was  in  disvfgarding  and  repudiating  the  cor- 
relation by  the  Constitution  of  the  property 
of  such  corporations  and  the  property  of 
private  individuals  in  the  same  categoi-y  as 
to  the  right  to  tax  and  the  duty  to  tax, 
and  in  declaring  that  under  that  section  the 
legislature  might  put  into  operation  a 
scheme  of  taxation  which  taxed  property  of 
all  the  private  individuals  in  the  state,  and 
at  the  same  time,  at  the  will  of  the  legis- 
lature, exenipt  all  property  of  such  corpora- 
tions from  any  taxation  whatever.  The 
Constitution  plainly  and  clearly  yoked  to- 
gether indissolubly  the  property  of  such  cor- 
porations and  the  property  of  individuals, 
and  subjected  both  alike  to  the  same  taxa- 
tion, to  be  imposed  under  the  same  rules  of 
equality  or  uniformity.  Tlie  legislature 
might  not  exempt  all  the  proi)erty  of  pri- 
vate corix)rations  for  pecuniary  profit,  and 
tax  all  the  property  of  private  indivicluals, 
but  it  might  exempt  certain  selected  kinds 
of  property,  in  pursuance  of  a  wi*  public 
policy,  whether  that  property  belonged  to 
fiuch  corporations  or  to  private  individuals. 
One  other  observation.  The  case  before  us 
most  eniphaticallv  does  not  present  a  claim 
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to  exemption  under  a  charter  identical  with 
the  charter  in  Mississippi  Mills  v.  Cook,  nor 
the  case  of  any  corporation  which  baa  acted 
on  the  faith  of  a  decision  construing  a  char- 
ter identical  with  the  charter  in  the  case  of 
Mississippi  Mills  v.  Cook,  and  which  might 
thus  be  said  to  constitute,  for  such  corpora- 
tion, acting  on  it  and  investing  its  capital 
on  it,  a  rule  of  property.  It  vrill  be  time 
enough  to  decide  that  precise  question  when 
that  question  shall  be  presented. 

Whence  did  we  get  §  13,  art-.  12,  of  the 
Constitution  of  1869?  It  is  said  in  Missis- 
sippi Mills  V.  Cook  that  we  got  it  from  the 
constitution  of  Iowa.  The  clauses  in  the 
Constitution  of  Iowa  and  Constitution  of 
Mississippi  of  1869  are  identical  on  this 
subject,  and  the  supreme  court  of  Iowa  in 
Davenport  v.  Chicago,  R.  I.  d  P.  R,  Co,  38 
Iowa,  635,  and  Dubuque  v.  Illifiois  C,  R. 
Co.  30  Iowa,  56,  expressly  decided  that  this 
identical  section  prohibited  the  legislature 
from  exempting  the  property  of  corporations 
from  the  same  ta-^es  imposed  on  the  prop- 
erty of  individuals,  and  that  the  property 
of  corporations  must  l^e  taxed  whenever  that 
of  individuals  was  taxed. 

The  Constitution  of  Alabama,  in  Mobile  v. 
Stoneicall  Ins.  Co.  53  Ala.  570,  declared  that 
the  provision  was  in  itself  self -executing, 
without  the  aid,  in  fact,  in  restraint,  of  legis- 
lative power,  subjecting  corporate  property 
to  the  taxation  impose<l  on  individuals;  and 
expressly  declared,  further,  that  if  property 
of  a  particular  kind  is  subjected  to  taxation, 
and  owned  by  a  corporation,  it  must  Ixjar 
the  rate  of  taxation  imposed  on  individuals. 

The  Constitution  of  California  contains  an 
identical  provision,  and  in  the  case  of  People 
V.  McCrccnj  (1868)  34  Cal.  432,  the  su- 
preme court  of  California  announc€?d  the 
same  construction  held  in  Iowa  and  Alaba- 
ma, expressly  overruling  early  decisions  to 
the  contrary,  just  as  we  do  here.  The  Con- 
stitutions of  Arkansas  and  Florida  contain 
similar  provisions,  and  the  supreme  courts 
of  those  states  announced  the  same  con- 
struction which  we  here  announce. 

When,  therefore.  §  13  of  the  Constitution 
of  1809  was  adopted  in  this  state  it  was 
written  in  the  organic  law  of  our  land, 
bringing  with  it  the  same  meaning  precisely, 
under  well-settled  rules  of  construction, 
which  it  had  in  the  state  from  which  it  came 
here.  And  the  same  construction  was  unan- 
imously approved  by  the  Supreme  Court  of 
the  United  States  in  four  concurring  deci- 
sions rendered  in  Xovember,  1883.  March, 
1885.  April.  1893,  and  March,  1894,  to  wit: 
Lotiisviile  d  .V.  R.  Co.  v.  Palmes.  109  U.  S. 
248-254,  27  L.  ed.  924-926,  3  Sup.  Ct.  Rep. 
193:  S7.  Louis.  I.  M.  d  S.  R.  Co.  v.  Berry^ 
113  U.  S.  475,  28  L.  e<l.  1058,  5  Sup.  Ct.  Rep. 
529;  yew  York  ex  rcl.  >>churz  v.  CooAr,  14S 
r.  S.  408.  37  L.  ed.  502,  13  Sup.  Ct.  Rep. 
645;  Keokuk  cfe  \V.  R.  Co.  v.  Missouri,  1.52 
V.  S.  303.  304,  310-312,  38  L.  ed.  451,  452, 
454,  455,  14  Sup.  Ct.  Rep.  592. 

In  overruling  this  feature  of  the  decision 
in  Mississippi  Mills  v.  CooA-,  therefore,  we 
were  announcing  a  rule  of  construction  sup- 
ported  by   four   decisions    of    the    United 
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States  Supreme  Court  and  by  the  decisions 
of  five  state  supreme  courts,  as  against  a 
rule  of  construction  announced  in  no  case  in 
this  UnioD  except  Aliaaissippi  Mills  v.  Cook. 
We  have  all  proper  respect  for  the  doctrine 
of  slare  decisis,  hut  it  is  a  doctrine  not  in- 
flexible, and  departed  from  over  and  over  by 
the  wisest  courts  in  proper  cases.  And  if 
the  doctrine  of  stare  decisis  can  be  disre- 
garded in  proper  cases,  where  the  question  is 
one  merely  of  property  rights  between  indi- 
\-iduals,  how  much  stronger  is  the  reason  for 
disr^i^rding  it  when  so  to  do  results,  as 
here,  in  restoring  to  a  sovereign  state  the 
right  to  tax  corporations,  and  make  them 
bear  their  just  share  of  the  burdens  of  that 
government  whose  protection  they  so  con- 
fetantly  and  persistently  invoke.  This  dis- 
tinction is  not  one  of  our  invention.  It  is 
well  settled  in  the  law,  and  it  was  voiced  in 
words,  which  we  quote,  to  approve,  by  Chief 
Justice  George  in  Lombard  v.  Lombard,  67 
Miss.  177,  who  said:  ''Speaking  for  myself 
alone.  I  would  say  that  on  constitutional 
questions,  where  the  former  decision  refused 
a  right  reserved  to  individuals  as  against 
the  power  of  the  government,  or  where  it  im- 
paired the  powers  of  the  people  or  their  rep- 
resentatives to  prevent  maladministration 
f>y  their  officers  and  agents,  or  sanctioned  an 
alienation  by  the  legislature  of  powers  con- 
ferred for  the  public  good,  I  should  feel  lit- 
lie  hesitation  in  departing  from  it,  when  sat- 
iHtied  of  its  incorrectness."  And  in  Beck  v. 
Allen,  58  Miss.  173,  Judge  George,  deliver- 
ing the  opinion  of  the  court,  overruled  two 
previous  decisions  on  the  same  point,  justi- 
fying departure  from  the  rule  of  stare  deci- 
sis, by  the  very  distinction  here  referred  to, 
the  case  being  "one  involving  the  taxing  pow- 
er. In  concluding  this  ground  of  decision, 
we  repeat  that  it  is  wholly  independent  of 
the  first  ground  of  decision  hereinbefore 
elaborated,  and,  whether  we  are  right  or 
wrong  in  the  view  announced  in  this  second 
LfTonnd,  the  exemption  must  be  denied,  look- 
iii«T  to  the  first  alone. 

In  our  summarj'  of  the  holdings  in  this 
case,  we  said  there  were  other  views  lead- 
ing to  the  same  conclusion,  which  we  might 
embrace  in  the  opinion.  We  proceed  to  no- 
tice these.  We  come  now  to  a  third  ground 
of  decision,  and  that  is  this:  That  the  ex- 
emption claimed  here  under  said  21st  sec- 
tion of  the  Mobile  &  Northwestern  charter, 
whether  applied  to  the  property  of  the  Nat- 
chez, Jackson,  &  Columbus  Railroad  alone, 
or  to  the  other  property  of  the  Louisville, 
New  Orleans,  &  Texas  Railroad  Company, 
ha»  been  repeale<l  by  legislation,  certainly 
»nce  the  Code  of  1892  went  into  effect.  It 
was  declared  in  the  Lambert  Case,  70  Miss. 
787,  13  So.  33,  through  Judge  Campbell 
fthe  author  of  the  Code  of  1880),  that,  by 
the  Code  of  1880,  each  railroad  in  this  state 
was  subjected  to  taxation.  That  Code, 
therefore,  repealed  all  railroad  exemptions 
then  existing.  The  Lambert  Case  further 
held  that  by  the  act  of  1884,  p.  29,  the  ex- 
emption of  the  Natchez,  Jackson,  &  Colura- 
buH  Railroad  was  restored,  and  that  by  the 
act  of  1890,  p.  12,  if  it  then  existed,  it  was 
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continued.     An  examination  of  all  the  stat- 
utes on  the  subject,  which  are  as  follows: 
Code  1880,  §§  596-006,  inclusive;  Id.  §§  607,, 
608;  Acts  1886,  §  0,  p.  23;  Acts  1888,  p.  49; 
Acts  1890,  p.  12;  Code  1892,  §§  3379,  3875; 
Id.  3744, — will  show  that  the  scheme  pro- 
pounded by  the  legislature  was,  up  to  the 
Code  of  1892,  this:     That  railroad  compa- 
nies should    pay   ad   valorem   taxes  unless 
they  should  accept  the  conditional  exemp- 
tion provided  in  the  privilege  tax  law  in  lieu 
of  the  ad  valorem  tax,  and  manifest  their  ac- 
ceptance of  the  law  providing  this  condition* 
al  exemption  from  ad  valorem  taxation  by 
putting  such  acceptance  in  writing,  and  an- 
nually  paying   the   privilege  tax   specified. 
The  provisions  of  law  respecting  such  condi- 
tional exemption  from  ad  valorem  taxation 
by  accepting  the  privilege  tax  imposed  in 
lieu  thereof,  and  paying  it,  run  side  by  side 
through  all  the  legislation  from  the  Code  of 
1880  to  the  Code  of  1892.    The  scheme  waa 
that  ad  valorem  taxes  should  be  paid  by  all 
railroads  in  the  state,  but  that  any  railroad 
should   be    exempt    from    such   ad   valorem 
taxes  which  would  pay  the  privilege  tax  pro- 
vided in  the  various  acts,  provided  it  mani- 
fested its  acceptance  of  such  exemption  in 
writing  and  paid  such  privilege  tax.     As  to 
the  Natchez,  Jackson,  &  Columbus  Railroad 
Company,  the  Code  of   1880,  as  shown,  re- 
pealed its  special  exemption  in  its  special 
charter  by  §§  597-606,  and  placed  its  condi- 
tional exemption  from  ad  valorem  taxation 
upon  acceptance  manifested  in  writing,  and 
upon  payment  of  the  privilege  tax  thencefor- 
ward, under  the  general  law  of  the  state, 
thus  withdrawing  any  right  that  the  rail- 
road company  had  to  claim  a  special  exemp- 
tion under  this  special  charter.     And  wheth- 
er it  had   an  exemption   from   ad  valorem 
taxes  thenceforward  was  to  be  determined, 
not  by  reference  to  a  special  charter,  but  by 
reference  to  the  general  law  on  the  subject 
of  privilege  taxes,  enacted  from  time  to  time. 
The  act  of  1884,  in  fixing  the  privilege  taxes,, 
did,  however,  restore,  by  recognition,  to  the 
Natchez,   Jackson,     &     Columbus    Railroad 
Company  the  exemption  of  its  charter  ac- 
cording to  the  opinion  in  the  Lambert  Case^ 
As  the  act  of  1884  did  not  pretend  to  affect 
§§  597-606,  Code  1880,  in  imposing  ad  va- 
lorem taxes,  but  only  §§  606-608,  relating  to 
the  privilege  taxes,  "it  is  to  our  mind  quite 
doubtful  whether  the  act  of  1884  did  have 
the  effect  to  restore  the  charter  exemption; 
but,  conceding  that  it  did,  it  is  strange  that 
the  court  in  the  Lambert  Case  overlooked 
the  act  of   1880,  p.   23,   §   6,  amending  the 
"privilege   tax''  chapter.   Code    1880,   fixing 
the  privilege  taxes  to  be  paid  by  each  rail- 
road in  the   state,  and  expressly  declaring 
"that    hereafter    said    railroad    companies 
shall  pay  privilege  taxes  respectively  25  per 
centum  greater  per  mile  than  is  fixed  in  said 
acts,"  without  once  alluding  to  any  exemp- 
tion of  the  Natchez,  Jackson,  &  Columbu* 
Railroad  or  any  other  railroad.     Clearly,  if 
the  exemption  of  the  Natchez,  Jackson,  & 
Columbus  Railroad  Company   was  restored 
by  the  act  of  1884,  it  was  repealed  by  said 
act  of  1880,  and  was  not  in  existence  from 
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that  time  until  the  act  of  1890  was  passed. 
The  act  of  1890  (p.  12)  amended  the  act  of 
1884,  and  then  re-enacted  it  as  amended. 
This  seems  to  have  been  an  ingenious  effort 
on  the  part  of  some  one  who  knew  that  the 
act  of  1886  had  repealed  the  exemption  of 
the  Natchez,  Jackson,  &  Columbus  Railroad 
Company,  recognized  in  the  act  of  1884,  to 
again  restore  it  by  an  effort  to  repeal  the 
act  of  1880,  without  disclosing  the  fact  or 
referring  to  the  act  of  1886.  But  the  hold- 
ing in  the  Lambert  Case  is  that  the  act  of 
1890  continued  the  exemption,  if  it  existed; 
and,  since  it  is  clearly  shown  that  no  exemp- 
tion existed  when  the  act  of  1890  was 
passed,  there  was  no  exemption  to  be  con- 
tinued, and  the  act  of  1890,  under  the  rules 
of  construction  with  reference  to  taxation, 
most  certainly  cannot  be  held  to  have  cre- 
ated then  anew  such  exemption.  It  follows 
from  this  that  when  the  Constitution  of 
1890  was  adopted  the  Natchez,  Jackson,  & 
Columbus  Railroad  had  no  exemption,  and 
consequontly  §  181  of  the  Constitution  had 
no  effect  to  continue  the  exemption  which 
was  not  then  in  existence.  When  the  Code 
of  1892  was  adopted,  the  legislature,  carry- 
ing out  the  mandate  of  the  Constitution  of 
1890,  II  90A,  expressly  provided,  in  §  3379, 
that  the  privilege  tax  should  be  imposed  on 
all  railroads,  without  a  suggestion  of  any 
exemption  to  any;  and  this  Code  was  a  re- 
vision of  all  general  laws  on  the  subject,  and 
wholly  omitted  all  the  provisions  of  the  acts 
of  1884  and  1890  in  respect  to  exemptions. 
The  scheme  of  the  taxation,  up  to  the  Code 
of  1892,  was  that  railroad  companies  might 
escape  ad  valorem  taxation  by  accepting  the 
provisions  of  the  law  as  to  privilege  taxes, 
in  writing,  and  paying  the  same.  The 
scheme  of  taxation,  under  the  Code  of  1892, 
changed  all  thi?,  and  repealed  all  former  ex- 
emptions of  all  railroads  from  taxation  by 
said  §  3379  and  said  §  3876.  A  considera- 
tion showing  that  this  was  the  purpose  of 
the  legislature  is  the  smallness  of  the  privi- 
lege tax,  under  §  3379,  -no  longer  in  lieu  of 
ad  valorem  taxes,  as  compared  with  its 
amount  under  former  laws.  The  Code  of 
1892  provides  for  the  exemption  of  all  prop- 
erty which  is  to  be  exempt  in  §  3744,  and 
railroads  are  not  mentioned  in  that  section. 
The  provision  of  that  section  is  as  follows: 
"The  following  property  and  no  other  shall 
be  exempt  from  taxation," — ^which  declara- 
tion is  as  positive  and  emphatic  an  exclusion 
of  all  railroad  exemptions  as  language  can 
furnish.  But  not  only  did  §  3379  of  said 
Code  impose  privilege  taxes,  but  §  3875  im- 
posed ad  valorem  taxes.  By  that  section, 
every  railroad  company  in  the  state,  without 
excejpiion,  was  required  to  return  all  its 
property  within  and  without  this  state,  with 
its  value,  so  that  the  assessors  might  know 
what  value  should  be  the  basis  of  state, 
county,  and  municipal  taxation,  and  the  sec- 
tion further  declares,  as  to  railroads,  that 
all  of  its  property,  real  and  personal,  tax- 
able and  nontaxable,  shall  be  included.  The 
word  "nontaxable,"  in  this  connection,  does 
not  mean  exempt  property,  but  property 
like  government  bonds,  that  is  not  taxable 
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at  all ;  and  this  is  made  plain  by  the  provi- 
sion at  the  close  of  the  section,  "that  if  the 
said  property  is  claimed  to  be  exempt  from 
taxation  it  shall  be  separately  stated  and 
the  law  cited  under  which  the  claim  is 
made."  In  other  words,  they  were  to  return 
three  classes  of  property, — taxable  proper- 
ty; nontaxable  property,  that  is,  property 
that  could  not  be  taxed  in  its  nature;  and 
exempt  property,  if  any,  citing  the  law  for 
the  exemption.  The  word  "nontaxable," 
therefore,  creates  no  exemption,  and  does  not 
describe  exempt  property,  which  is  otherwise 
provided  for,  but  means  merely,  as  stated, 
projjerty  like  government  bonds,  that  can- 
not be  taxed  at  all.  So  that  we  hold  that 
certainly  since  the  Code  of  1892  went  into 
effect,  and,  as  we  think,  since  the  act  of 
1886,  the  exemptions  set  up  by  the  railroad 
company  in  this  case  were  repealed  by  the 
legislature,  and  on  this  ground,  independ- 
ently of  any  other  ground  heretofore  set  out, 
the  exemptions  must  be  denied. 

4.  Counsel  for  the  state  revenue  agent  pre- 
sents another  very  ingenious  view  to  this  ef- 
fect: That  the  2l8t  section  of  the  Mobile 
&  Northwestern  charter  was  plainly  pros- 
pective, and  intended  to  cany  the  benent  of 
the  exemption  therein  provided  only  to  a 
company  which  should  build  a  railroad  after 
the  grant  to  it  of  the  exemption.  We  think 
it  is  entirely  clear  that  said  provision  was 
prospective,  and  that  the  consideration  to 
the  state  for  the  grant  of  the  exemption  was 
that  recited  in  the  act,  to  wit:  "The  con- 
struction of  the  railroads  provided  for  there- 
in and  the  great  benefit  which  the  state 
would  receive  in  the  development  of  its  agri- 
cultural resources  by  means  of  said  rail- 
roads as  works  of  internal  improvement,  and 
also  the  increased  value  whicn  would  there- 
by be  added  to  the  property  of  the  state,  thus 
enabling  the  state  te  greatly  increase  ite 
revenue  without  burdensome  taxation  upon 
the  people."  That  was  the  consideration  to 
the  state;  tliat  clearly  was  the  reason  and 
object  of  the  statute  So  far  we  agree  with 
counsel.  Counflel's  argument  then  proceeds 
to  claim  that  the  act  of  March  3,  1882,  au- 
thorized the  Memphis  &  Vidcsburg  Railroad 
Company  and  Mississippi  Valley  &  Ship  Is- 
land Railroad  Company  te  consolidate,  and 
that  the  object  was  te  construct  a  railroad 
from  Memphis,  through  Vicksburg,  to  Ship 
island, — a  scheme  well  known  to  be  dearly 
cherished  by  the  people  of  Mississippi  for 
years  back.  Counsel  then  proceeds  to  claim 
that  §  1  of  the  act  of  March  3,  1882,  in  pro- 
viding that  the  consolidated  company  should 
have  all  the  righte,  property,  immunities, 
etc.,  now  posses^  by  the  companies  which 
may  enter  inte  such  consolidation,  merely 
meant  such  righte,  ete.,  as  belonged  to  the 
companies  existent  at  the  date  of  the  pas- 
sage of  the  act;  that  as  the  Baton  Rouge 
Railroad  Company  was  not  chartered  until 
March  9,  1882,  it  was  not  contemplated  that 
that  company  should  be  a  constituent  mem- 
ber of  the  consolidation;  and  that  $  5,  p. 
1016.,  Acts  1882,  was  meant  by  the  legisla> 
ture  to  extend  the  exemption  of  said  §  21  to 
such  road  only  as  the  consolidated  company 
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— the  Louisville,  New  Orleans,  &  Texas 
Railroad  Company — ^might  build  after  it 
came  into  existence ;  and  that,  as  said  com- 
pany did  not  come  into  existence  until  after 
the  road  from  Memphis  to  New  Orleans  was 
completed,  it  is  a  perversion  of  the  spirit 
and  purpose  of  the  legislature  to  allow  the 
Louisville,  New  Orleans,  &  Texas  Railroad 
Company  to  blanket  this  exemption  over  a 
road  which  was  never  built  by  it,  and  in  the 
construction  of  which  it  incurred  no  indebt- 
edness. This  is  certainly  very  persuasive, 
but  we  do  not  now  decide  whether  it  is  a 
correct  contention  or  not. 

Another  contention  of  counsel  for  the 
revenue  agent,  worthy  of  serious  considera- 
tion, is  this:  That  taking  the  charter  of 
the  Baton  Rouge  Company  and  the  Memphis 
&  Vicksburg  Company,  as  written  into  the 
charter  of  the  Louisville,  New  Orleans,  & 
TexajB  Company,  as  part  thereof,  the  legis- 
lation of  the  state  shows  that  it  was  the 
purpose  of  the  legislature  to  extend  this  ex- 
emption of  the  2l8t  section  to  the  company 
created  by  the  first  consolidation,  the  Louis- 
ville, New  Orleans,  &  Texas  Railroad  Com- 
pany, but  to  exclude  it  from  the  present  Ya- 
zoo &  Mississippi  Valley  Railroad  Company, 
the  result  of  the  second  consolidation. 
Counsel's  argument  on  this  point  is  about  as 
follows:  That  conceding  that  the  1st  sec- 
tion of  the  act  of  March  3,  1882  (the  Louis- 
ville, New  Orleans,  &  Texas  charter),  con- 
tained the  word  "immunity,"  and  that  by 
\irtue  thereof  the  exemption  of  the  said  2l8t 
section  passed  to  the  Louisville,  New  Or- 
leans, &  Texas  Railroad  Company,  the  only 
authority  for  any  future  consolidation  of 
the  said'  Louisville,  New  Orleans,  &  Texas 
Railroad  Company  with  the  Yazoo  &  Missis- 
sippi Valley  Railroad  Company  is  to  be 
found  in  §  16  of  the  Baton  Rouge  charter, 
and  §  25  of  the  Memphis  &  Vicksburg  char- 
ter, and  that  in  both  these  sections  the  leg- 
islature intentionally  omitted  the  word  "  im- 
mimity,"  and  any  other  words  equivalent 
thereto,  and  that  this  omission  conclusively 
shows  that  it  was  the  purpose  of  the  legisla- 
ture to  limit  the  existence  of  the  exemption 
provided  by  said  21st  section  to  the  Louis- 
ville, New  Orleans,  &  Texas  Railroad  Com- 
pany, the  result  of  the  consolidation  of  the 
Memphis  &  Vicksburg  Railroad  Company 
and  the  Baton  Rouge  Railroad  Company, 
only  so  long  as  it  retained  its  existence  as 
the  said  Louisville,  New  Orleans,  &  Texas 
Railroad  Company,  and  not  indefinitely  to 
pass  this  exemption  along  to  all  future  con- 
solidations. Counsel  has  so  succinctly  stat- 
ed the  facts  on  this  subject  that  we  cannot 
do  better  than  to  quote  that  part  of  his  brief, 
which  is  as  follows:  "All  of  these  sections 
thus  put  in  the  same  charter  demonstrate 
that  it  was  the  purpose  of  the  legislature  to 
pass  the  exemption  into  the  Louisville,  New 
Orleans,  &.  Texas  under  the  word  'immimi- 
ties,'  but  to  withhold  it  from  any  future  con- 
flolid&tion  by  omitting  the  word  'immuni- 
ties,' in  said  §S  16  and  25,  and  by  using 
therein  no  words  to  indicate  the  intention  of 
p&ssAng  the  exemption  to  any  future  consoli- 
dation. But,  in  this  connection,  the  court 
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will  bear  in  mind  that  the  act  of  1890,  as  to 
the  sale  of  the  Natchez,  Jackson,  &  Colmn- 
bus  Railroad,  on  which  the  Lambert  Case  is 
based,  used  the  word  immunities,'  as  else- 
where shown.  When  the  legislature  passed 
the  act  of  March  3,  1882  (the  Louisville, 
New  Orleans,  &  Texas  charter),  it  necessa- 
rily had  in  mind  the  provisions  of  the  char- 
ters of  the  Memphis  &  Vicksburg  Company 
and  the  Mississippi  Valley  &  Ship  Island 
Company,  because  both  of  these  companies 
are  mentioned  in  the  very  beginning  of  the 
act,  and  it  was  passed  for  their  express  ben- 
efit ;  and  the  legislature  made  these  charters 
necessaiy  parts  of  the  act,  because,  by  its 
terms,  it  could  not  be  made  effectual  without 
the  charters  of  said  consolidated  company  be 
taken  and  held  to  be  parts  of  this  act." 
"  Said  Mississippi  Valley  &  Ship  Island 
Railroad  Company  was  incorporated  in  1871 
(Acts  1871,  p.  237)  as  the  Vicksburg,  Pen- 
sacola,  &  Ship.  Island  Railroad  Company. 
In  1873  its  name  was  changed  to  Mississippi 
Valley  k  Ship  Island  Railroad  Company 
(Acts  1873,  p.  562).  The  16th  section  of 
the  original  cliarter  of  this  company  gave 
the  power  of  consolidation  (Acts  1871,  p. 
247),  but  omits  the  word  immunities,'  azid 
gives  no  power  to  vest  in  the  consolidated 
company  the  exemption  from  taxation  con- 
tained in  the  21st  section  of  the  charter. 
Besides,  the  amendatory  act  of  1873,  which 
vested  this  exemption  from  taxation  in  the 
charter  as  amended,  uses  the  word  immuni- 
ties' in  §  1,  p.  562,  Acts  1873.  The  charter 
of  the  Yazoo  &  Mississippi  Valley  Railroad 
Company  uses  the  word  immunities'  to  em- 
brace exemption  from  taxation.  Acts  1882, 
§  5,  p.  843.  The  ainendment  of  the  Yazoo  & 
Mississippi  Valley  Railroad  Company  char- 
ter (Acts  1884,  §  3,  p.  985)  uses  the  word 
immunities'  for  the  same  purpose.  The 
amendment  of  the  Louisville,  New  Orleans, 
&  Texas  charter  (Acts  1884,  p.  936)  uses  the 
word  immunities'  for  the  same  purpose.  All 
these  things  were  in  the  mind  of  the  legisla- 
ture as  parts  of  said  act  of  March  3,  1882, 
and  show  they  used  the  word  iuununities' 
ad\'isedly,  and  did  not  intend  that  any  ex- 
emption should  pass  into  any  future  consoli- 
dation, after  the  formation  of  the  Louisville, 
New  Orleans,  &  Texas,  and  this  §  15  of  the 
Mississippi  Valley  &  Ship  Island  Rail- 
road Company  expressly  provided  that  any 
consolidation  should  form  one  company,  and 
have  a  joint  common  stock." 

Certainly  the  significance  counsel  seeks  to 
have  attached  to  the  omission  of  the  word 
"immunity"  in  the  act  referred  to  seems 
fully  borne  out  by  the  opinion  of  Mr.  Justice 
Pecicham  in  Phc&niw  F.  d  M.  Ins.  Co.  v. 
Tennessee,  161  U.  S.,  at  page  177,  40  L.  ed. 
at  page  661,  16  Sup.  Ct.  Rep.  471;  but  we 
decline  now  to  pass  definitely  upon  this  con- 
tention. 

There  is  also  much  force  in  another  view 
presented  by  counsel  for  the  revenue  agent, 
to  the  eirect  that,  since  1888,  the  proof  in 
the  record  shows  that  the  railroad  company 
had  been  able  to  declare  and  pay  the  anniud 
dividend  of  8  per  cent  upon  even  its  ficti- 
tious capital  stock  over  and  above  its  fixed 
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charges  on  the  proper  construction  debt. 
But  to  go  into  this  would  protract  this  opin- 
ion beyond  anything  necessary  for  present 
decision. 

There  is  a  rather  curious  proposition  of 
counsel  for  the  railroad  companies  in  his 
brief  at  page  118  e/  seq.  The  argument  is 
that  what  was  provided  by  the  21st  section 
of  the  Northwestern  charter  was  not  an 
ordinary  exemption  at  all,  although  counsel 
admits  that  the  Lambert  Case  expressly  so 
decided,  but  that  it  was  a  contract  of  appro- 
pnation,  irrcpealable  in  its  nature,  and  not 
an  exemption  at  all.  If  counsel's  contention 
as  to  this  is  sound,  then  it  is  perfectly  plain 
that  the  claim  of  rule  of  property  and  vest- 
ed right,  under  former  decisions  of  this 
court,  falls  at  once  to  the  ground;  for  no  one 
>vill  contend  that  this  court  has  ever  treated 
the  said  21st  section  as  an  appropriation  by 
contract,  irrepealable  in  its  nature.  Coun- 
sel's construction  is  therefore  utterly  incon- 
sistent with  the  reiterated  claim  that  the 
view  we  take  is  trenching  upon  any  rule  of 
property  laid  down  in  any  previous  decision 
rendered  by  this  court.  This  is  the  first 
time  that  such  a  construction  was  ever  pre- 
sented to  this  court  or  asserted  in  any  form. 

Finally,  all  the  judges  concur  that,  be- 
cause of  the  inconsistent  compromise  ver- 
dict, the  judgment  must  be  reversed,  both  on 
appeal  and  the  cross  appeal. 

The  judgment  is  reversed,  both  on  appeal 
and  the  cross  appeal,  and  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial. 

Woods,  Ch.  J.,  dissents. 

A  petition  to  strike  the  above  opinion 
from  the  files,  because  not  filed  within  prop- 
er time,  having  been  made,  Wl&itlleld,  J., 
on  Noveml)er  28,  1898,  handed  down  the  fol- 
lowing response: 

Section  4362  and  §  4381  of  the  Code  of 
1892  were  fully  complied  with  by  the  sum- 
mary of  holdings  handed  do^Ti  in  June  last, 
certified  to  and  used  in  the  circuit  court  on 
the  trial  of  the  case  after  it  was  remanded. 
Every  reason  for  decision  contained  in  that 
Rumniai-y  is  also  set  out  in  the  opinion  filed 
recently,  insisted  on,  and  enforced.  77  Miss. 
194,  ante,  33,  24  So.  200.  The  court  has  re- 
ceded from  no  position  in  that  summary  an- 
nounced. It  has  added  one  new  reason, 
and  one  only,  for  the  decision:  That  the 
exemption  was  repealed  by  legislation,  to 
wit,  the  act  of  188(J,  and  the  provisions  of 
the  Code  of  1892.  With  this  single  excep- 
tion, the  reasons  given  for  decision  in  the 
summary  are  identical  with  the  reasons  giv- 
en in  the  opinion  now  on  file.  And  it  is  too 
plain  for  argument  that,  had  the  new  reason 
for  decision  now  set  out  in  the  opinion  been 
also  set  out  in  the  summary,  the  circuit 
court  would  merely  have  had  one  more  rea- 
son for  sustaining  the  action  it  took.  The 
railroad  companies  were  not,  and  could  not 
possibly  have  been,  prejudiced  by  the  fact 
that  the  summary  did  not  contain  this  addi- 
tional reason.  Nor  is  it  now,  nor  can  it  be, 
prejudiced  bv  the  fact  that  the  opinion  does 
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not  contain  this  one  additional  reason  for 
our  decision. 

Other  views  of  counsel  are  adverted  to  in. 
the  opinion,  but  it  is  distinctly  declared  that 
as  to  them  we  decide  nothing, — ^not  adopting 
them  in  any  wise  as  reasons  for  decision. 
Moreover,  we  distinctly  stated  in  the  sum- 
mary: "There  are  other  views,  leading  to 
the  same  conclusion,  which  we  may  embrace 
in  the  opinion  yet  to  be  filed.  What  we 
have  said  is  a  mere  summary  of  the  holdings 
bet  forth."  And  at  the  last  term  of  this 
court  a  motion  was  made  to  have  a  fuller 
opinion  handed  down  then,  before  the  trial 
in  the  circuit  court,  based  on  §  4352,  Code 
1892,  which  we  overruled  on  the  ground  that 
the  summary  was  a  sufficient  compliance 
with  that  section,  and  should  stand  as  the 
opinion  of  the  court  for  the  time  being.  The 
argument  made  then,  and  repeated  now,  as 
to  this,  was  that  the  law  requires  the  opin- 
ion to  accompany  the  mandate,  and  that  the 
court  below  coufd  not  proceed  without  both. 
This  point  was  disposed  of  adversely  to  this 
contention  in  Foster  v.  Jordan,  54  Miss.  510, 
the  coui-t  saying:  "ITiis  is  an  erroneous 
conception  of  the  province  of  the  mandate. 
It  is  the  judgment  of  this  court  reversing 
and  remanding  a  case  which  gives  the  lower 
court  authority  to  enter  upon  a  new  trial." 
And  the  opinion  of  this  court  is  not  more 
necessaiy  to  the  jurisdiction  of  the  circuit 
court  than  the  mandate.  Both  are  mere 
matters  of  practice.  Beyond  this,  the  scope 
of  the  motion  is  to  assert  the  proposition 
that  this  court  has  not  the  power,  after  the 
trial  of  a  remanded  cause,  in  any  way  to  re- 
rise,  add  to,  or  take  from  the  mere  reasons 
for  its  decision,  even  though  the  reason  add- 
ed or  taken  away  in  no  wise  afifected  the 
party  losing  in  the  lower  court  prejudicial- 
ly. That,  precisely  and  exactly,  is  the  prop- 
osition asserted.  It  is  hardly  necessary  to 
say  that  this  wholly  novel  and  extraordi- 
nary proposition  is  untenable.  This  court, 
of  equal  and  co-ordinate  dignity  with  the 
legislative  and  executive  departments  in 
matters  judicial,  "uttering  the  voice  and 
registering  the  will  of  the  state,"  is  reduced 
to  no  siich  pitiable  plight.  The  very  ques- 
tion here  presented  has  been  settled  by  au- 
thority over  and  over  again.  In  Houston  v. 
Williams,  13  Cal.  24,  73  Am.  Dec.  565,  3kjr. 
Justice  Field,  afterwards  on  the  Supreme 
Bench  of  the  United  States,  says,  for  a  unan- 
imous court,  after  citing  the  statute  there 
relied  on,  which  provided  that  "all  decisions 
given  upon  an  appeal  .  .  .  shall  be  giv- 
en in  writing,  with  the  reasons  therefor,  and 
filed  with  the  clerk  of  the  court:"  "It  will 
not  be  impertinent  to  the  matter  under  con- 
sideration to  say  a  few  words  as  to  the  con- 
trol of  the  court  over  its  opinions  and  rec- 
ords. Tliere  are  some  misapprehensions  on 
the  subject,  arising  chiefly  from  a  confusion 
of  terms,  and  from  a  misconception  of  the 
relation  of  the  different  departments  of  gov- 
ernment to  each  other,  ana  the  entire  inde- 
pendence in  its  line  of  duties  of  the  judi- 
ciai-y.  The  terms  'opinions'  and  'decisions' 
are  often  confounded,  yet  there  is  a  wide 
difference  between  them,  and  in  ignorance  of 
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this,  or  by  overlooking  it,  what  has  been  a 
mere  revision  of  an  opinion  has  been  some- 
times regarded  as  a  mutilation  of  a  record. 
A  decision  of  the  court  is  its  judgment.  The 
opinion  is  the  reasons  given  for  that  judg- 
ment. The  former  is  entered  of  record  im- 
mediately upon  its  rendition,  and  can  only  be 
clmnged  through  a  regular  application  to  the 
court  upon  a  petition  for  a  rehearing  or  a 
inodification.  The  latter  is  the  property  of 
the  judges,  subject  to  their  revision,  correc- 
tion, and  modification  in  any  particular 
dc-erocd  advisable,  until,  with  the  approba- 
lion  of  the  -writer,  it  is  transcribed  in  the 
TKords.  ...  All  these  errors,  whether 
in  language,  form,  or  substance,  should  be 
corrected  before  a  publication  is  permitted 
as  an  authoritative  exposition  of  the  law, 
and  as  such  binding  upon  the  court.  ,  .  . 
In  no  civilized  state,  excepting  California, 
has  the  existence  of  this  power  ever  been 
doubted.  Every  judge,  from  the  chief  jus- 
tice of  the  Supreme  Court  of  the  United 
States  down,  claims  and  exercise:}  without 
question  the  right  of  revision,  including 
thereby  modification  and  partial  suppression 
of  his  opinions.  .  .  .  When  the  opinions 
have  been  revised,  and  finally  approved  and 
recorded,  then  they  cease  to  be  tlie  subject 
of  chajige."  There  has  been  no  suppression 
here.  The  majority  of  the  court  have  re- 
ceded from  no  position  announced  in  the 
siunmary,  but  positively  affirm  every  one  of 
them  in  the  opinion.  And  that  this  is  so  we 
here  make  part  of  this  opinion  that  sum- 
nmiy,  in  its  entirety,  so  that  a  comparison 
of  it  with  the  opinion  now  on  file  may  show 
the  facts  as  they  are.  That  summary  is  as 
follows: 

"Summary  of  the  Court's  Holdings. 

'•Whitfield,  J.:  First.  Because  of  the  in- 
consistent compromise  verdict,  the  judgment 
is  reversed,  and  cause  remanded,  on  the  ap- 
peal and  the  cross  appeal. 

"Second.  The  Lambert  Case,  70  Miss.  779, 
1 3  So.  33,  is  res  judicata  as  to  the  taxes  for 
the  year  1892  on  all  the  property  that  orig- 
inally belonged  to  the  Natchez,  Jackson,  & 
Columbus  Bailroad  Company,  which  was  in 
Adams  county;  and,  being  res  judicata,  it  is, 
as  to  that,  beyond  our  power  to  overrule  it. 

•*Third.  The  Lambert  Case  is  not  res  judi- 
cata as  to  any  of  the  other  taxes  here  in- 
volved, on  the  property  that  once  belonged 
to  the  Natchez,  Jackson,  &  Columbus  Rail- 
road Company,  or  on  any  of  the  other  prop- 
erty here  involved. 

***Fourth.  The  Lambert  Case  did  decide 
that  §  180  of  the  Constitution  of  1890  did 
not  cut  off  the  exemption  from  taxation  as- 
K'Fted  in  this  case,  on  the  ground  that  this 
is  a  ca.«»e  of  mere  merger,  and  not  of  consoli- 
dation; that  the  resultant  corporation  was 
not  a  new  corporation, — and  applied  the 
principles  of  Tennessee  v.  Whiticorth,  117 
U.  S.  130,  29  L.  ed.  833,  6  Sup.  Ct.  Rep.  649, 
wbicli  is,  beyond  all  controversy,  a  clear  case 
of  simple  merger,  and  not  of  consolidation; 
taking  'merger,'  proper,  to  mean  the  absorp- 
tion of  one  corporation  by  another,  the  au- 
tonomy of  the  absorbing  corporation  being 
eo  L.  R.  A. 


preserved,  without  the  formation  of  a  new 
company,  and  ^consolidation,'  proper,  to 
mean  such  union  of  two  corporations  as  re- 
sults in  a  third  new  corporation,  under 
whatever  name.  We  hold  that  the  clear  leg- 
islative purpose  was  (using  the  words  in  the 
sense  indicated)  consolidation,  and  not  mer- 
ger, yet  consolidation  in  such  sense  as  to  re- 
sult in  the  formation  of  a  new  corporation, 
and,  besides,  that  what  was  actually  done 
here  was  necessarily  the  creation  of  a  new 
corporation,  and  not  mere  merger;  that, 
hence,  the  principles  of  the  Whitworth  Case 
do  not  apply,  but  the  principles  of  Keokuk 
d  W.  R.  Co.  V.  Missouri,  162  U.  S.  301,  38 
L.  ed.  460,  14  Sup.  Ct.  Rep.  692,  do  apply; 
that,  consequently,  the  Constitution  of  1890, 
§  180,  cut  oil  the  exemption;  that  the  Lam- 
bert Case  cannot  be  upheld,  and  should  be, 
and  is  hereby,  overruled.  If  it  be  conceded 
that  the  purpose  aimed  at  by  the  articles  of 
agreement  of  the  railroad  company  was  mere 
merger,  it  is  not  to  be  permitted  that  the 
company  could  overthrow  the  purpose  of  the 
legislature  to  authorize  consolidation,  and 
not  merger,  nor  to  name  that  'merger*  which 
the  actual  things  done  show  was  consolida- 
tion. Consolidation  is  a  privilege,  to  be  ex- 
ercised or  not,  not  a  contract.  Section  181 
of  the  Constitution,  and  §  279  of  the  sched- 
ule thereto,  merely  mean  that  corporations 
existing  at  the  adoption  of  the  Constitution, 
having  then  exemptions  or  other  'rights,' 
should  have  them  *  continue  '  so  long  as  such 
corporations  retained  the  precise  corporate 
existence  they  then  had.  The  new  corpora- 
tion here  takes  its  life,  as  from  a  new  grant 
of  corporate  life,  from  the  date  of  the  con- 
solidation. 

"But  we  hold  further  than  the  21st  sec- 
tion of  the  Mobile  &  Northwestern  Railroad 
(Company's  charter  was  an  effort  to  secure, 
as  is  expressly  recited  in  its  face,  an  irre- 
pealable  gi'ant  of  exemption,  and  violative 
of  the  Constitution  of  1869,  art.  12,  §  13, 
and  article  12,  §  20,  even  as  construed  in 
Mississippi  Mills  v.  Cook,  56  Miss.  40.  Tlie 
exemption  claimed  in  Mississippi  Mills  v. 
Cook  had  no  irrepealable  feature. 

''But,  again,  we  hold  that  such  section  vio- 
lated said  clauses  of  said  Constitution,  even 
had  it  not  been  irrepealable.  Mississippi 
Mills  V.  CooA;  turned  upon  some  supposed 
magical  distinction,  in  the  particular  con- 
nection, between  the  words  'subject'  and 
'subjected,'  and  sacrificed  a  great  constitu- 
tional principle  to  a  piece  of  mere  verbal 
jugglen'.  Precisely  the  same  clause,  using 
precisely  the  same  word,  'subject,'  occurs  in 
the  Constitution  of  Florida  and  Arkansas; 
and  the  supreme  courts  of  both  states  held, 
in  precisely  identical  contention,  that  the 
clause  forbade  exemption  from  taxation  of 
'corporations  for  pecuniary  profit,*  and  both 
of  these  decisions  were,  on  this  identical 
proposition,  affirmed  by  the  United  States 
Supreme  Court.  St.  Louis,  I.  M.  d  S.  R, 
Co.  v.  Berry.  41  Ark.  509,  113  U.  S.  475,  28 
L.  ed.  1058.  5  Sup.  Ct.  Rep.  529;  Palmes  v. 
Louisville  d  X.  R.  Co.  19  Fla.  231,  109  U. 
S.  253.  254,  27  L.  ed.  925,  3  Sup.  Ct.  Rep. 
193.     And  this  construction  is  reaffirmed  in 
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Keokuk  d  W.  R.  Co.  v.  Missouri,  152  U.  S. 
310,  311,  38  L.  ed.  454,  466,  14  Sup.  Ct.  Rep. 
692.  The  word  ^subject'  should  have  been 
given  its  plain,  popular  signification,  occur- 
ring in  the  connection  it  did,  in  a  great  pop- 
ular instrument,  the  Constitution, — ^the  very- 
signification  attached  to  it  by  the  Supreme 
Court  of  the  United  States.  We  prefer  to 
align  ourselves  now  with  that  court  in  this 
matter,  and  overrule  Mississippi  Mills  v. 
Cook  on  that  point.  It  passes  all  under- 
standing how  the  court  could  gravely  hold 
in  Mississippi  Mills  v.  Cook  that  a  solemn 
declaration  in  the  Constitution  of  a  state, 
its  organic  law,  formulating  fundamentally, 
great  lines  of  public  policy,  that  *  the  prop- 
erty of  all  corporations  for  pecuniary  profit* 
should  be  subject  to  taxation  the  same  as 
that  of  individuals,  added  no  new  feature, 
but  merely  stated  what  was  the  law  before, 
and  without  the  declaration,  to  wit,  that  the 
'property  of  corporations  for  pecuniary  prof- 
it' was  liable  to  taxation.  All  the  world 
knew  that  before!  Judge  Campbell,  in  his 
dissenting  opinion  in  Beck  v.  Allen,  58 
Miss.,  at  page  177,  wost  wisely  said:  'Sub- 
til ty  and  refinement  and  astuteness  are  not 
admissible  to  explain  away  an  expression  of 
the  sovereign  will.  .  .  .  The  framers  of 
the  Constitution,  and  the  people  who  adopt- 
ed it,  must  be  understood  to  have  intended 
the  words  employed  in  that  sense  most  like- 
ly to  arise  from  them  on  first  reading  them.' 
Doubtless,  the  rule  of  stare  decisis  is  a  wise 
rule,  and  one  not  lightly  to  be  infringed. 
But  instances  justifying  its  disregard  find 
manifold  illustration  in  the  Reports.  And, 
surely,  stronger  reasons  for  not  applying  it 
can  never  arise  than  where,  as  here,  to  dis- 
regard it  restores  to  the  sovereign  the  exer- 
cise of  one  of  the  highest  attributes  of  sover- 
eignty,—  the  taxing  power, —  and  merely  re- 
quires that  corporations  for  pecuniary  prof- 
it, constantly  demanding  and  securing  the 
protection  of  the  government,  shall  also  bear 
their  just  share  of  the  burdens  of  taxation. 


We  feel,  therefore,  confident  of  the  propriety 
of  overruling,  as  we  now  expressly  do,  the 
Lambert  Case,  and  the  case  of  Mississippi 
Mills  V.  Cook,  56  Miss.  40.  There  are  other 
views,  leading  to  the  same  conclusion,  which 
we  may  embrace  in  the  opinion  yet  to  be  i 
filed.  What  we  have  said  is  a  mere  sum-  | 
mary  of  the  holdings  set  forth.  Reversed 
andVemanded."  ; 

But  the  California  case  is  not  the  only  au- 
thority. In  the  appendix  to  131  U.  S.,  at 
page  XVIII.,  it  is  said:  "Judges  frequently 
correct  their  opinions  in  the  hands  of  a  re- 
porter after  a  printed  copy  has  been  filed 
with  the  clerk.  ...  If  one  curious  in 
such  things  would  know  how  far  back  this 
corrective  practice  has  existed,  let  him  look 
as  far  back  as  the  seventh  volume  of  Cranch 
(Ist  ed.),  where  he  will  find  corrections 
made  by  Mr.  Justice  Story  in  the  opinion  of 
the  court  delivered  by  him  in  Barnitz  v. 
Casey,  7  Cranch,  at  page  456,  3  L.  ed.  403. 
In  later  editions  the  changes  are  incorporat- 
ed in  the  text.  We  have  examined  this  first 
edition,  and  it  is  there  stated  on  the  page 
following  the  table  of  cases  cited  in  that  vol- 
ume as  follows:  "Since  this  volume  was 
printed,  Mr.  Justice  Story  has  requested 
that  the  following  corrections  and  additions 
should  be  made  in  the  opinions  delivered  by 
him."  So  that  illustrious  jud^e  actually 
corrected  and  added  to  his  opinion  in  7 
Cranch  after  the  official  volume  of  Reports 
had  been  published.  So  far  as  due  process 
of  law  is  concerned,  it  is  too  obvious  for 
discussion  that  it  cannot  be  involved  in  mere 
matters  of  practice  of  the  courts.  We  con- 
clude with  these  words  of  Judge  Field  in  the 
case  cited:  "The  power  over  our  opinions 
and  the  records  of  our  court  we  shall  exer- 
cise at  all  times,  while  we  have  the  honor  to 
sit  on  the  bench,  against  all  encroachments 
from  any  source,  but  in  a  manner,  we  trust, 
befitting  the  highest  tribunal  in  the  state." 

The  motion  is  denied. 
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PITTSFIELD  COTTONWEAR  MANUFAC- 
TURING COMPANY 

V. 

"PITTSFIELD  SHOE  COMPANY. 


(. 


.N.  H ) 


1.  A  landlord  Is  not  relieved  from  lia- 
bility for  injury  to  tenants  of  a  lower  floor 
by  the  freezing  and  bursting  of  an  automatic 
fire  extinguisher  in  the  portion  of  the  build- 
ing retained  by  him,  by  the  fact  that  he  has 


employed  an  independent  contractor  to  keep 
the  building  heated. 

2.  A  tenant  of  the  loirer  floor  of  a 
bnlldlnflTf  the  remainder  of  Trhlclt  Is 
retained  by  the  landlord,  cannot,  in  an 
action  on  the  contract,  recoyer  for  breach  by 
a  third  person  of  bis  contract  with  the  land- 
lord to  keep  such  remainder  heated,  by  reason 
of  which  water  pipes  freeze  and  burst,  to  his 
Injury. 

3.  One  ^Tho  contracts  ^vlth  the  o'wner 
of  a  bnlldlngr  to  keep  the  portions  of 
It  remalnlngr  In  his  possession  hemted. 


NOTK. — As  to  liability  of  landlord  for  defects 
In  portion  of  premises  remaining  under  con- 
trol, see  Kuhn  ▼.  Sol  Heavenrich  Co.  (Wis.) 
post,  — ,  and  footnote  thereto. 

As  to  right  of  third  person  to  maintain  ac- 
tion on  contract  made  for  his  benefit,  see  Bos- 
ton Ins.  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(Iowa)   59  L.  R.  A.  796,  and  footnote  thereto. 

For  exceptions  to  the  rule  that  employer  is 
not  liable  for  acts  of  independent  contractor,  see 
Hawver  v.  Whalen  (Ohio)  14  L.  R.  A.  828,  and 
60  L.  R.  A. 


note;  Larson  v.  Metropolitan  Street  R.  Co. 
(Mo.)  16  L.  R,  A.  330:  Carrico  v.  West  Vir- 
ginia C.  &  P.  R.  Co.  (W.  Va.)  24  L.  R.  A.  50: 
ColgroTe  V.  Smith  (Cal.)  27  L.  R.  A.  590 :  Cabot 
V.  Kingman  (Mass.)  33  L.  R.  A.  45 :  Wertheimer 
v.  Saunders  (Wis.)  37  L.  R.  A.  146 ;  Richmond 
&  M.  R.  Co.  V.  Moore  (Va.)  37  L.  R.  A.  258: 
Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co. 
(Mass.)  40  L.  R.  A.  345 :  Bonaparte  y.  Wiseman 
(Md.)  44  L.  R.  A.  482 ;  Moran  v.  Corliss  Steam- 
Engine  Co.  (R.  I.)  45  L.  R.  A.  267;  Knoxrille 
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f&tlare  to  do  which  may  result  in  the  bursting 
of  water  pipes  designed  for  the  protection  of 
tenants  in  possession  of  lower  floors  against 
lire,  and  in  the  flooding  of  their  goods,  owes 
the  latter  the  duty  of  exercising  care  in  the 
management  of  the  heating  apparatus  so  long 
as  he  retains  control  of  it;  and  he  will  be 
liable  to  a  tenant  in  tort  for  negligently  per- 
mitting the  fire  to  go  out  so  that  the  pipes 
freeie  and  burst,  to  the  tenant's  injury. 
4.  One  TTlfto  has  undertaken  to  furnisli 
beat  to  protect  from  freemingr  Are  ex- 
tinsnislier  pipes  in  the  portion  of  a  build- 
ing retained  by  tlie  landlord,  where  the  freez- 
ing might  result  in  Injury  to  tenants  of  a 
lower  door,  is  not  liable  to  the  tenants  for 
negligently  permitting  the  fire  to  go  out  and 
the  pipes  to  freeze  to  their  injury,  if  the  ex- 
ercise by  the  landlord  of  the  ordinary  care 
which  be  owed  the  tenants  to  Iceep  the  water 
from  injuring  them  would  have  detected  the 
escape  of  water  and  prevented  the  injury,  so 
that  failure  to  exercise  it  was  the  proximate 
cause  of  the  injury. 

(November  5,  1902.) 

EXCEPTIONS  by  defendant  to  a  ruling 
of  the  Superior  Court  for  Merrimack 
County  overruling  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  hold  defend- 
ant liable  for  injury  to  plaintiff's  goods 
through  the  bursting  of  a  water  pipe.  Over- 
ruled. 

From  the  pleadings  it  appeared  that 
plaintiff  occupied  the  lower  floor  of  a  build- 
ing known  as  the  Drake  &  Sanborn  mill. 
The  remainder  of  the  mill  was  in  possession 
of  the  owner.  Defendant  occupied  another 
building  a  short  distance  away,  and  between 
the  two  was  a  boiler  house  designed  to  fur- 
nish heat  and  power  to  the  two  mills.  The 
boilers  were  connected  by  piping  with  the 
diflTer^it  floors  of  the  Drake  &  Sanborn  mill 
so  that  heat  could  be  supplied  to  it.  The 
owner  of  this  mill  had  contracted  with  de- 
fendant, who  owned  the  boiler  house,  to  fur- 
nish the  heat  for  the  building.  In  the  build- 
ing was  an  automatic  sprinkling  device  for 
fire  purposes.  The  heating  contract  re- 
quired the  furnishing  of  sufficient  heat  to 
prevent  the  sprinkler  pipes  from  freezing. 
One  night  the  fires  were  negligently  permit- 
ted to  go  out  in  the  boiler  house,  and,  in 
consequence,  a  sprinkler  pipe  froze  and 
bursty  and  the  water  flooded  plaintiff's  stock 
to  its  injury. 

The  declaration  alleged  that  it  was  the 
duty  of  defendant  to  exercise  reasonable 
care  and  prudence  in  the  management  of  the 
boiler  house  and  in  the  maintenance  of  a 
proper  fire  under  the  boilers,  and  to  furnish 
sufficient  heat  to  prevent  the  freezing  of  the 
water  pipes;  and  that,  if  defendant  had 
exercised  such  care,  the  pipes  would  not 
have  burst. 

Farther  facts  appear  in  the  opinion. 


Messrs,  Albin  Sc  Shnrtleff,  for  defend- 
ant: 

This  is  an  action  of  tort;  and  it  cannot 
be  maintained  imless  the  defendant  has  vio- 
lated some  duty  which  it  owed  to  the  plain- 
tiff. 

14  Enc.  PL  &  Pr.  331;  Hewison  v.  ]Ve«? 
Haven,  34  Conn.  136,  91  Am.  Dec.  718; 
Bishop,  Non-Contract  Law,  §  446. 

The  duty  here  was  not  owing  to  plaintiff. 
WinterhottomY,Wright,  10  Mees.  &W.  109. 

If  a  contract  imposes  a  legal  duty  upon 
a  person,  the  neglect  of  that  duty  is  a  tort 
founded  on  contract,  so  that  an  action  ex 
contractu  for  the  breach  of  contract,  or  an 
action  ex  delicto  for  the  breach  of  duty,  mav 
be  brought  at  the  option  of  the  plaintiff 
who  brings  the  action;  but  the  plaintiff 
must  be  a  party  to  the  contract,  for  no  per- 
son can,  in  general,  sue  in  respect  of  a  tort 
founded  on  contract  who  was  not  a  party 
or  pri\'y  to,  and  could  not  have  sued  upon, 
the  contract. 

Addison,  Torts,  p.  17;  Daugherty  v.  Her- 
zog,  146  Ind.  255,  32  L.  R.  A.  837,  44  N.  E. 
457;  Loop  v.  Litchfield,  42  N.  Y.  351,  1  Am. 
Rep.  543;  Losee  v.  Clute,  51  N.  Y.  494,  10 
Am.  Rep.  638;  Heizer  v.  Kingsland  d  D. 
Mfg.  Co,  110  Mo.  606,  16  L.  R.  A.  821,  19 
S.  W.  630;  Lewis  v.  Te^ry,  111  Cal.  39,  31 
L.  R.  A,  220,  43  Pac.  398;  Davidson  v. 
Nichols,  11  Allen,  514;  National  8av,  Bank 
V.  Ward,  100  TJ.  S.  195,  25  L.  ed.  621; 
Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  234, 
12  L.  R.  A.  746,  15  S.  W.  1112;  Necker  v. 
Harvey,  49  Mich.  517,  14  N.  W.  503;  Kahl 
V.  Love,  37  N.  J.  L.  6;  Winterhottom  v, 
WHght,  10  Mees,  &  W,  109;  Tollit  v.  8her- 
stone,  5  Mees.  &  W.  283 ;  Blakemore  v.  Bris- 
tol d  E.  R.  Co.  8  El.  &  Bl.  1035;  Smith  v. 
Tripp,  13  R.  I.  152;  Clancy  v.  Byrne,  56 
N.  Y.  129,  15  Am.  Rep.  391;  Marvin  Safe 
Co.  v.  Ward,  46  N.  J.  L.  19;  Nickerson  v. 
Bridgeport  Hydraulic  Co.  46  Conn.  24,  33 
Am.  Rep.  1 ;  Howsmon  v.  Trenton  Water  Co. 
119  Mo.  304,  23  L.  R.  A.  146,  24  S.  W.  784; 
Murch  V.  Concord  R.  Corp.  29  N.  H.  9,  61 
Am.  Dec.  631;  Williams  v.  Chicago  d  A,  R. 
Co.  135  III.  491,  11  L.  R.  A.  352,  26  N.  E. 
661;  O'Donnell  v.  Providence  d  W.  R.  Co. 
6  R.  1.  211;  Spicer  v.  Chesapeake  d  O,  R. 
Co.  34  W.  Va.  614,  11  L.  R.  A.  385,  12  S. 
E.  553;  Jackson  v.  Rutland  d  B.  R.  Co.  25 
Vt.  160,  60  Am.  Dec.  246;  1  Thomp.  Neg.  p. 
452. 

A  test,  often  applied  by  the  courts  to  de- 
termine whether  an  action  in  tort  is  found- 
ed on  a  contract,  is  by  answering  the  ques- 
tion: Is  it  necessary  for  the  plaintiff  to 
plead  or  prove  the  contract  in  order  to  main- 
tain his  action? 

Whittaker  v.  Collins,  34  Minn.  299,  57 
Am.  Rep.  55,  25  N.  W.  632. 


Traction  Co.  v.  Lane  (Tenn.)  46  L.  R.  A.  549 ; 
Lloa  ▼.  Baltimore  City  Pass.  R.  Co.  (Md.)  47 
U  B.   A.  127. 

As  to  liability  for  negligence  In  sale  or  man- 
ufacture of  article  to  person  Injured  thereby, 
where  there  Is  no  privity  of  contract  between 
them.  Bee  Schnbert  t.  J.  R.  Clark  Co.  (Minn.) 
15  Lu  B.  A.  818,  and  note;  Heizer  v.  Kingsland 
&  I>.  Mfg.  Co.  (Mo.)  15  L.  R.  A.  821 ;  Craft  v. 
60  Lr.  R.  A. 


Parker,  W.  &  Co.  (Mich.)  21  L.  R.  A.  139,  and 
cases  In  note;  State  nse  of  Ileartlove  v.  M.  Fox 
&  Son  (Md.)  24  L.  R.  A.  679 ;  Lewis  v.  Terry 
(Cal.)  31  L.  R.  A.  220 ;  Wise  v.  Morgan  (Tenn.) 
44  L.  R.  A.  548 ;  Ives  v.  Welden  (Iowa)  64  L. 
R.  A.  854 ;  McCaffrey  v.  Moesberg  &  G.  Mfg.  Co. 
(R.  I.)  55  L.  R.  A.  822:  Smith  v.  Mlddelton 
(Ky.)  56  L.  R.  A.  484;  and  Peters  v.  Jackson 
(W.  Va.)  67  L.  R.  A.  428. 
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Messrs.  Sargent,  Niles,  Sc  Morrill,  for 

plaintiff: 

The  duty  in  the  present  case  is  not  a  duty 
imposed  by  contract;  it  is  the  general  duty 
correlative  with  the  general  right  of  person- 
al security,  and  of  universal  application,  by 
which  all  persons  are  under  obligation,  in 
the  management  of  property,  forces,  or  agen- 
cies under  their  control,  to  exercise  reason- 
able care  to  avoid  doing  injury  to  the  per- 
son or  property  of  others. 

Wien  there  is  a  violation  of  a  legal  right 
existing  independent  of  any  contract  be- 
tween the  parties,  such  as  an  invasion  of  a 
right  of  property,  then  the  tort  is  not  found- 
ed on  contract. 

1  Addison,  Torts,  Dudley  &  B.'s  ed.  17. 

The  right  and  the  corresponding  duty  be- 
ing founded  on  the  common  law,  and  exist- 
ing independent  of  contract,  the  fact  that 
the  defendant  was  under  a  contractual  ob- 
ligation to  a  third  party  to  exercise  the 
same  diligence  is  no  defense  to  this  action. 

Bishop,  Non-Contract  Law,  32. 

Negligence  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person 
under  the  existing  circumstances  would  not 
have  done.  The  essence  of  the  fault  may  lie 
in  omission  or  commission.  The  duty  is 
dictated  and  measured  by  the  exigencies  of 
the  occasion. 

Baltimore  &  P.  R.  Co.  v.  Jones,  95  U.  S. 
441,  442,  24  L.  ed.  607;  Rich  v.  New  York 
C.  d  U.  R.  R.  Co.  87  N.  Y.  382 ;  Kenchacker 
V.  Cl^vdand,  C.  d  C.  R.  Co.  3  Ohio  St.  188, 
62  Am.  Dec.  246;  Heaven  v.  Pender,  L.  R. 
11  Q.  B.  Div.  603;  Nashua  Iron  d  Steel  Co. 
V.  Worcester  d  N.  R.  Co.  62  N.  H.  159;  Rob- 
erts V.  Boston  d  M.  R.  Co.  69  N.  H.  354,  45 
AtJ.  94. 

Everyone  is  responsible  for  the  conse- 
quences if  he  fails  to  act  with  ordinary  care 
in  the  conduct  of  his  lawful  business. 

Felch  V.  Concord  R.  Co.  06  N.  H.  318,  29 
Atl.  667;  Mitchell  v.  Boston  d  M.  R.  Go.  68 
N.  H.  96,  34  Atl.  674;  Buch  v.  Aniory  Mfg. 
Co.  69  N.  H.  267,  44  Atl.  809. 

The  duty  of  exercising  ordinary  care  in 
maintaining  such  a  degree  of  heat  as  would 
secure  the  plaintiff  from  an  invasion  of  its 
right  of  peaceable  possession  of  its  premises 
and  property  rested,  as  a  matter  of  course, 
ujjon  whomever  was  engaged  in  the  business 
of  supplying  that  heat. 

Pollock,  Torts,  2d  ed.  72;  Murray  v.  Cur- 
He,  L.  R.  6  C.  P.  24;  Beven,  N^.  310,  312; 
Buswell,  Personal  Injuries,  48;  Slater  v. 
Mersereau,  64  N.  Y.  138;  Bishop,  Non-Con- 
tract Law,  274,  276;  1  Jaggard,  Torts,  231. 

The  contractor,  and  not  the  employer  of 
the  contractor,  is  liable  for  the  tort  of  the 
contractor  and  of  his  servants. 

1  Jaggard,  Torts,  238;  2  Thomp.  Neg. 
899;  1  Shearm.  &  Redf.  Neg.  6th  ed.  §  116; 
Knowlton  v.  Holt,  67  N.  H.  155,  30  Atl. 
346;  Carter  v.  Berlin  Mills  Co.  68  N.  H.  62, 
42  Am.  Rep.  672;  Wright  v.  Holhrook,  62 
N.  H.  120,  13  Am.  Rep.  12;  Gilbert  v. 
Beach,  5  Bosw.  445;  Stewart  v.  Harvard 
60  L.  R.  A. 


College,  12  Allen,  58;  Farwell  v.  Boston  d 
W.  R.  Corp,  4  Met.  49,  38  Am.  Dec.  339. 

In  actions  on  the  case  for  negligence  in 
the  performance  of  a  contract  between  the 
defendant  and  a  third  person,  to  which  con- 
tract the  plaintiff  is  a  stranger,  his  right  to 
recover  for  an  injury  to  his  person  or  prop- 
erty depends  upon  the  defendant's  negligence 
being  tlie  proximate  cause  of  the  injury. 
And  it  is  the  proximate  cause  unless,  be- 
tween it  and  the  injury,  there  intervenes 
such  a  duty  of  inquiry  in  some  other  per- 
son that  the  failure  to  make  the  requisite 
inquiry  constitutes  a  new  efficient,  proxi- 
mate cause  of  the  injury.  In  the  present 
case  there  was  no  such  intervening  duty  of 
inquiry.  The  defendant's  negligence  *  re- 
mains the  sole  efficient,  proximate  cause  of 
the  injur}'. 

Bradley  v.  Hartford  Steam-Boiler  Inspec- 
tion d  Ins.  Co.  19  Fed.  246. 

Everyone  in  the  conduct  of  his  lawful 
business  is  bound  to  act  with  ordinary  care, 
and,  it  he  fails  to  do  so,  is  responsible  for 
the  consequences. 

Nashua  Iron  d  Steel  Co.  v.  Worcester  d 
N.  R.  Co.  62  N.  H.  159. 

The  negligence,  if  any,  was  in  a  mere  de- 
tail of  the  work.  The  contract  did  not  con- 
template such  negligence,  and  the  negligent 
party  is  the  only  one  to  be  held. 

Boomer  v.  Wilbur,  176  Mass.  482,  53  L. 
R.  A.  172,  67  N.  E.  1004;  Knight  v.  Fox,  5 
Exch.  721;  Blake  v.  Ferris,  5  N.  Y.  48,  55 
Am.  Dec.  304. 

Parsons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

No  claim  is  made  of  lack  of  heat  in  tliat 
part  of  the  premises  occupied  by  the  plain- 
tilfs.  Whether  the  occupation  of  the  prem- 
I  ises  by  the  plaintiffs,  as  tenants  of  tlie 
Drake*  &  Sanborn  Company,  and  the  consent 
I  of  the  defendants  to  furnish  them  with  heat, 
'  presumed  from  their  continuance  in  per- 
formance with  knowledge  of  the  change  in 
occupation,  gave  the  plaintiffs  any  right  in 
the  contract,  so  far  as  it  related  to  the 
premises  occupied  by  them,  need  not,  there- 
fore, be  considered.  The  wrong  alleged  is 
the  invasion  of  the  plaintiffs'  premises,  and 
the  injury  to  their  goods,  by  water  flowing 
from  the  sprinkler  pipes  in  the  attic  of  the 
Drake  &  Sanborn  mill.  As  stated  by  the 
plaintifl's'  counsel  in  argument,  the  com- 
plaint is  not  for  "insufficient  heat,  but  be- 
cause of  an  excess  of  water."  This  legal 
wu'ong  to  the  plaintiffs  was  not  dependent 
upon  their  occupation  of  a  portion  of  the 
Drake  &  Sanborn  mill  as  tenants  to  the 
Drake  &  Sanborn  Company.  They  would 
be  entitled  to  protection  from  such  invasion, 
and  to  recompense  for  loss  so  sustained  if 
they  were  tenants  to  another,  or  occupied 
adjacent  real  estate  under  title  in  fee. 

It  has  been  said  that,  in  ascertaining  the 
"content  of  the  law,"  "legal  duties  come 
before  legal  rights"  (Holmes,  Common  Law, 
219)  ;  but,  in  the  administration  of  the 
law,  there  must  be  found  a  correlative  ex- 
istence of  rights  and  duties.  If  there  is  no 
wrong  without  a  remedy,  there  can  be  no 
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invasion  of  a  legal  right  for  which  the  law 
affords  a  remedy,  unless  there  exists  at  the 
same  time  a  legal  duty  upon  some  one  to 
prevent  or  abstain  from  such  invasion.  The 
wrong  to  the  plaintiffs  being  the  incursion 
of  water  upon  their  premises,  the  next  in- 
quiry, in  a  philosophical  search  for  a  rem- 
edy, is:  Upon  whom  does  the  law,  upon 
these  facts,  impose  the  duty  of  preventing 
the  invasion  by  water  from  which  the  plain- 
tiffs suffered  ? 

In  the  attic  of  the  Drake  &  Sanborn  mill, 
for   a    lawful    purpose, — ^protection  against 
fire, — water  was  so  confined  and  maintained 
that  there  was  probability  of  injury  to  oth- 
ers if  it  escaped.     Upon  the  parties  respon- 
sible for  the  collection  and  maintenance  of 
this  water  the  law  imposes  the  duty  of  ex- 
ercising   care    to    prevent  its  escape.     The 
care  and  control  of  the  premises  upon  which 
the  dangerous  condition  existed  having  been 
surrendered  by  the  owners  to  others,  tne  re- 
sponsibility for  the  failure  to  exercise  such 
care  and  control  rests  with  the  guilty  par- 
ties, and   not  with  the  owners.     Carter  v. 
Berlin  MilU  Co.  58  X.  H.  52,  42  Am.  Rep. 
572.     In  this  situation,  the  only  duty  of  the 
Drake   &    Sanborn     Company    toward    the 
plaintiffs — the  only  right  which  the  plain- 
tiffs could   insist  upon   against  them — was 
the  exercise  of    care    to    prevent  injury  to 
them.     They  had  no  ground  of  complaint  if 
the  building  were  not  heated,  if  by  any  me- 
chanical device  the  freezing  of  the  water  or 
its  escape  if  frozen  could  be  prevented,  or 
if  by  due   attention  and   watchfulness   the 
flow  of  the  water  from  the  frozen  or  broken 
pipe  into    their    premises    could  have  been 
stopped     before     injury    was    done.     Their 
right  to  damages  for  their  injury  is  not  de- 
pendent upon    the   fact   of    lack  of  care  in 
heating.     Any    carelessness    by    which     the 
water  escaped  upon    them    to    their  injury 
would  have  sustained  their  action. 

It  is  suggested  that,  because  the  Drake  & 
Sanborn  Company  employed  an  independent 
contractor  to  operate  the  boilers  and  to  fur- 
nish them  with  heat,  they  were  relieved 
from  all  liability  for  an  injury  to  others, 
which  might  result  from  the  failure  to  sup- 
ply heat  to  the  building.  Carter  v.  Berlin 
MUls  Co.  58  N.  H.  52,  42  Am.  Rep.  672,  is 
cited.  The  argument,  however,  is  based 
upon  a  misconception  of  the  ".independent 
contractor"  rule,  as  it  is  called,  and  the 
principle  of  the  case  cited.  The  rule  is 
that,,  where  the  liability  sought  to  be  en- 
forced is  based  upon  the  principle  of  re- 
spondeat superior,  if  the  person  for  whose 
negligence  recovery  is  sought  is  himself  an 
Independent  contractor,  or  the  employee  of 
one  over  whom  as  to  the  detail  of  his  work 
the  defendant  has  no  control,  liability  can- 
not be  enforced  by  invoking  that  doctrine. 
But,  where  the  duty  sought  to  be  enforced 
is  one  imposed  by  law  upon  the  defendant, 
he  cannot  escape  liability  by  showing  that 
he  employed  another,  oveir  whom  he  had  no 
control,  to  perform  it  for  him. 

'These  are  certain  absolute  duties  resting 
upon  natural  persons  and  corporations, 
either  by  operation  of  law,  or  by  reason  of 
«0  L.  R.  A. 


having  been  voluntarily  assumed.  The  law 
does  not  permit  a  person  or  corporation  to 
cast  off  such  a  duty  upon  an  independent 
contractor  so  as  to  exonerate  himself  or  it- 
self for  the  consequences  of  its  nonperform- 
ance. Of  this  nature  is  the  duty  .  .  . 
of  guarding  dangerous  substances  collected 
upon  their  property."  1  Thomp.  Neg.  § 
665;  Cabot  v.  Kingman,  166  Mass.  403,  400, 
33  L.  R.  A.  45,  44  N.  E.  344.  A  master 
cannot  relieve  himself  of  any  nondelegable 
duty  owed  by  him  to  his  servants  by  con- 
tracting for  its  performance.  Story  v.  Con- 
cord dc  M.  R.  Co.  70  N.  H.  364,  368,  48  Atl. 
288;  1  Thomp.  Neg.  §  532.  A  railroad  cor- 
poration cannot  relieve  itself  from  respon- 
sibilities imposed  by  law,  as  a  part  of  its 
franchise,  by  contracting  for  the  exercise  of 
part  of  its  authority  by  an  independent  '^on 
tractor.  Rolfe  v.  Boston  d  M.  R.  Co.  69  ^. 
H.  476,  45  Atl.  251. 

''Unquestionably,  no  one  can  be  made  lia- 
ble for  an  act  or  breach  of  duty  unless  it  be 
traceable  to  himself  or  his  servant  or  serv- 
ants in  the  course  of  his  or  their  empl(^- 
ment.  Consequently,  if  an  independent  con- 
tractor is  employed  to  do  a  lawful  act,  and 
in  the  course  of  the  work  he  or  his  servants 
commit  some  casual  act  of  wrong  or  negli- 
gence, the  employer  is  not  answerable, 
.  .  .  That  rule  is,  however,  inapplicable 
to  cases  in  which  the  act  which  occasions 
the  injury  is  one  which  the  contractor  was 
employed  to  do,  or,  by  a  parity  of  reason- 
ing, to  cases  in  which  the  contractor  is  in- 
trusted with  the  performance  of  a  duty  in- 
cumbent upon  his  employer,  and  neglects  its 
fulfilment,  whereby  an  injury  is  occasioned." 
Pickard  v.  Smith,  10  C.  B.  N.  S.  470,  480. 

In  Carter  v.  Berlin  Mills  Co.  58  N.  H.  52, 
42  Am.  Rep.  572,  the  damage  did  not  occur 
because  the  act  which  the  Thurstons  were 
employed  to  do  was  unlawful,  nor  because 
of  the'  unlawful  or  improper  construction  of 
the  dams.  It  was  due  to  the  improper  use 
of  the  dams  by  the  Thurstons.  As  the  Ber- 
lin Mills  had  no  control  over  the  manner  ot 
use  of  the  constructions  by  the  Thurstons, 
— as  the  Thurstons  were  not  their  servants, 
— they  were  not  liable  for  their  careless 
acts,  and,  as  no  other  ground  of  liability  ex- 
cept that  of  respondeat  superior  was  sug- 
gested, the  plaintiffs  failed.  The  duty  im- 
posed upon  the  Drake  &  Sanborn  Company 
was  to  exercise  care  to  prevent  the  incursion 
of  water  upon  the  plaintiffs'  property.  They 
are  not  excused  by  the  fact  that  they  mu- 
ployed  others,  over  whom  they  retained  no 
control,  to  exercise  this  care  for  them.  Be- 
cause the  Drake  &  Sanborn  Company  are 
liable,  it  does  not  necessarily  follow  that  the 
defendants  are  not.  But  the  consideration 
that  the  primaxy  duty  (the  violation  ot 
which  resulted  in  the  injury  complained 
of)  rested  upon  the  Drake  ft  Sanborn  Com- 
pany may  be  important  upon  the  question 
which  may  arise  hereafter,  whether  the 
plaintiffs'  injury  was  caused  by  the  fault 
of  the  defendants. 

"Actionable  negligence  is  the  neglect  of  a 
legal  duty.  The  defendants  are  not  liable 
unless  they  owed  to  the  plaintiff  a  legal  duty 
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which  they  neglected  to  perform.  With 
purely  moral  obligations  the  law  does  not 
deal.  ...  To  brin^  the  case  within  the 
category  of  actionable  negligence,  some 
wrongful  act  must  be  shown,  or  a  breach  of 
some  positive  duty."  Buck  v.  Amory  Mfg. 
Co.  69  N.  H.  257,  260,  44  Atl.  809,  810.  The 
duty  must  be  one  owed  by  the  defendants 
to  the  plaintiffs  in  respect  to  the  very  mat- 
ter or  act  charged  as  negligence.  Leavitt 
V.  Mudge  Shoe  Co.  69  N.  H.  697,  46  AU. 
658;  MoGill  v.  Maine  d  N.  H.  Qranite  Co. 
70  N.  H.  126,  46  Atl.  684;  Morrison  v. 
Burgess  Sulphite  Fibre  Co.  70  N.  H.  406,  47 
Atl.  412;  Davis  v.  Boston  d  M.  R.  Co.  70 
N.  H.  619,  620,  49  Atl.  108. 

It  is  alleged  in  the  plaintiffs'  declaration 
that  it  was  the  duty  of  the  defendants  to 
exercise  care  and  prudence  in  the  operation 
of  the  boilers,  and  to  furnish  sufficient  steam 
to  heat  the  Drake  &  Sanborn  mill,  and  to 
prevent  the  freezing  of  the  water  in  the  pipes 
therein.  As  the  duty,  the  breach  of  which 
constitutes  actionable  negligence,  is  one  im- 
posed by  law,  the  mere  allegation  of  the 
duty  is  insufficient  to  establish  it.  The 
question  remains  whether,  upon  the  facts 
stated,  the  law  imposes  the  duty.  1  Chitty, 
PI.  370;  Seymour  v.  Maddox,  16  Q.  B.  326; 
Kennedy  v.  Morgan,  57  Vt.  46 ;  Marvin  Safe 
Co.  V.  Ward,  46  N.  J.  L.  19,  23. 

It  is  alleged  that,  at  the  time  of  the  in- 
jury complained  of,  the  defendants  were 
under  contract  with  the  Drake  &  Sanborn 
Company  to  furnish  sufficient  steam  to  heat 
their  mill;  but  this  allegation  does  not 
make  out  a  cause  of  action  in  favor  of  these 

Plaintiffs  against  the  present  defendants, 
t  discloses  a  duty  on  the  part  of  the  de- 
fendants to  heat  the  building;  but  this  duty 
was  to  the  Drake  &  Sanborn  Company,  and 
to  no  one  else.  Nothing  is  better  settled 
than  that  an  action  will  not  lie  in  favor  of 
any  third  party  for  a  breach  of  duty  so  cre- 
ated. Los'ee  v.  CUite,  51  N.  Y.  494,  10  Am. 
Rep.  038;  Necker  v.  Harvey,  49  Mich.  617, 
14  N.  W.  503;  Winterbottom  v.  Wright,  10 
Mees.  &  W.  109;  Longmeid  v.  Holliday,  6 
Exch.  761;  Heaven  v.  Pender,  L.  R.  11  Q. 
B.  Div.  503.  The  plaintiffs  concede  in  ar- 
gument that  no  recovery  can  be  had  upon 
any  duty  imposed  by  force  of  the  contract, 
and  that  the  recovery,  if  had,  must  be  based 
upon  a  duty  imposed  by  law  under  the  cir- 
cumstances, without  reference  to  the  con- 
tract. It  is  therefore  unnecessary  to  refer 
in  detail  to  the  numerous  cases  cited  by  the 
defendants  in  support  of  the  propositions 
that  the  rule  that  no  one  can  sue  upon  a 
contract  unless  he  is  a  party  to  it  cannot 
be  evaded  by  bringing  what  is  really  an  ac- 
tion for  a  breach  of  contract  in  the  form  of 
an  action  for  a  tort,  and  that  "for  an  in- 
jury arising  from  mere  negligence,  however 
gross,  there  must  exist  between  the  party 
inflicting  the  injury  and  the  one  injured 
some  privity,  by  contract  or  otherwise,  by 
reason  of  which  the  former  owes  some  legal 
duty  to  the  latter."  Buckley  v.  Qray,  110 
Cal.  339,  342,  31  L.  R.  A.  862,  42  Pac.  900 ; 
Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  234, 
12  L.  R.  A.  746,  16  S.  W.  1112;  NationaL 
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Sav,  Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed. 
621.  Without  attempting  to  define  the  prin- 
ciple by  which  all  these  cases  were  or  might 
have  been  decided,  it  may  safely  be  said  that 
in  no  case  has  recovery  been  permitted 
where  the  action,  though  in  form  for  tort, 
was  in  substance  merely  for  a  breach  of  the 
warranty  in  the  contract  of  the  defendant 
with  a  third  person.  Murch  v.  Concord  R. 
Corp.  29  N.  H.  9,  34,  61  Am.  Dec.  631; 
Patterson  v.  Colebrook,  29  N.  H.  94,  102. 
The  action  has  been  deemed  maintainable 
only  when  the  act  complained  of  could  be 
seen  to  be  the  breach  of  a  legal  duty  owed 
from  the  defendant  to  the  person  injured, 
without  any  reference  to  the  warranties  of 
the  contract.  The  plaintiffs,  therefore,  can- 
not recover  upon  the  ground  that  the  de- 
fendants failed  to  do  as  they  agreed  with 
the  Drake  &  Sanborn  Company. 

Although  the  contract  is  evidence  tending 
to  prove  that  the  defendants  were  managing 
the  boilers,  upon  the  question  of  their  n^li- 
gence  toward  the  plaintiffs — their  breach  of 
any  duty  owed  by  them  to  the  plaintiffs — 
the  engagements  which  they  entered  into 
with  the  Drake  &  Sanborn  Company  are  en- 
tirely immaterial.  Styles  v.  F.  R.  Long  Co. 
67  N.  J.  L.  413,  61  Atl.  710.  Whether  the 
maker  of  a  machine  which  he  sells  to  an- 
other is  liable  to  a  third  person  for  injuries 
arising  from  defects  in  its  construction  is 
a  question  raised  in  numerous  cases.  The 
weight  of  authority  is  against  any  such  lia- 
bility, except  "where  the  thing  causing  the 
injury'  is  of  a  noxious  or  dangerous  kind," 
or  "where  the  defendant  has  been  found 
guilty  of  fraud  or  deceit  in  passing  off  the 
thing."  McCaffrey  v.  Mossberg  d  G.  Mfg. 
Co.  (R.  I.)  65  L.  R.  A.  822,  50  Atl.  651. 
It  may  be  that  the  principle  of  these  cases 
would  relieve  the  defendants  from  direct 
liability  to  the  plaintiffs,  if  the  ground  of 
action  arose  upon  their  engagements  to  fur- 
nish steam  for  heating  purposes  to  the 
Drake  &  Sanborn  Company  from  an  inde- 
pendent plant  operated  by  themselves.  Sudi 
facts  may  present  a  question  of  difficulty, 
but  its  consideration  is  not  now  necessary. 

The  claim  presented  by  the  declaration  is 
not  merely  for  furnishing  an  insufficient 
supply  of  steam,  but  it  is  for  the  negligent 
and  unskilful  management  of  machinery  de- 
signed to  protect  all  of  the  occupants  of  the 
building  from  the  danger  from  which  the 
plaintiffs  suffered.  It  is  also  alleged  that 
the  exercise  of  ordinary  care  in  the  manage- 
ment of  the  boilers  would  have  prevented 
the  injury,  and  that  the  defendants  were  at 
the  time  in  the  sole  and  exclusive  possession 
of  the  heating  machinery,  and  were  operat- 
ing it.  **The  duty  to  do  no  wrong  is  a  le- 
gal duty.  The  duty  to  protect  against 
wrong  is,  generally  speaking  and  excepting 
certain  intimate  relations  in  the  nature  of 
a  trust,  a  moral  obligation  only,  not  recog- 
nized or  enforced  by  law."  Buch  v.  Amory 
Mfg.  Co.  69  N.  H.  267,  261,  44  Atl.  809, 
811.  The  mere  possession,  therefore,  of  the 
means  by  which  harm  could  be  averted  from 
the  plaintiffs  imposed  upon  the  defendants 
no  legal  obligation   to    protect   them.     Pos- 
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sessi<m  merely  of  the  boiler  house  and  ma- 
chineiy  did  not  impose  upon  the  defendants 
any  le^l  obligations  to  put  the  heating  de- 
vices in  operation.  But  the  declaration 
goes  further,  and  alleges  that  the  defendants 
were  in  fact  operating  the  machinery,  and 
the  negligence  relied  upon  is  the  want  of 
skill  and  care  in  what  the  defendants  were 
assuming  to  do. 

Assuming  to  operate  the  machineiy  for 
the  purpose  for  wnich  it  was  designed, — to 
protect  all  the  occupants  of  the  building,  in- 
cluding the  plaintiffs, — ^the.  law  imposes 
upon  the  defendants,  by  force  of  such  as- 
sumption, the  obligation  to  exercise  ordinary 
care  and  skill  in  doing  what  they  attempted 
to  do.  Edwards  v.  Lamb,  69  N.  H.  699,  60 
L.  R.  A.  160,  46  Atl.  480;  Qill  v.  Middle- 
tony  106  Mass.  477,  479,  7  Am.  Rep.  648; 
Baird  v.  Daly,  57  N.  Y.  236,  240,  241,  15 
Am.  Rep.  438.  This  obligation  arises,  not 
from  the  contract,  but  from  the  action  un- 
dertaken. There  is  a  privity,  not  of  con- 
tract, but  of  duty.  It  may  be  conceded  that 
no  liability  would  attach  if  the  defendants, 
in  violation  of  their  contract,  had  ceased  to 
manage  the  boilers.  The  charge  is  of  neg- 
ligent management  while  still  in  control; 
the  duty  violated  is  the  obligation  to  exer- 
cise care  so  long  as  they  retained  control. 
Upon  the  facts  stated  in  the  declaration,  the 
case  is  as  if  the  defendants  had  assumed  to 
hold  closed  a  valve  which,  closed,  prevented 
the  flow  of  water  into  the  plaintiffs'  prem- 
ises. Knowing  that  if  the  water  escaped 
harm  would  result  to  others,  the  duty  would 
rest  upon  them — at  least,  toward  all  for 
whose  protection  the  device  they  assumed  to 
operate  was  designed — ^to  exercise  care  in 
what  they  did.  They  could  not  carelessly 
abandon  their  volimtarily  assumed  duty. 

In  the  present  case,  upon    the   facts    al- 
lef^eAy  the  defendants  were  holding  back  the 
water  by  supplying  heat.     While  under  no 
obligation,  so  far  as  the  plaintiffs  were  con- 
cerned, to  furnish  heat  or  hold  back  the  wa- 
ter,   they  could    not    suddenly    cease    from 
their  self-appointed  task  without  care  as  to 
what  might  happen    from   such    action.     If 
the  pipe  in  the  attic  froze  because  no  steam 
was  admitted  to  the  steam  pipes  upon  that 
floor,  there  would   be   no    liability,  because 
the  defendants  did  not  assume  to  so  protect 
the  pipes.     As  tending  to  show  that  the  de- 
fendants were  not  in  fact  operating  the  heat- 
ing plant  for  the  protection  of  the  occupants 
of     the   building,    the    contract    would,   of 
oouTse,  be  material.     If  they  were  operat- 
ing it   for  the  purpose  of  heating  their  own 
building  merely,  or  portions  of  the  Drake  & 
Sanborn  mill  from    which    no    harm  came, 
they  Are  not  liable.    The  defendants,  so  far 
as  the  Drake  &  Sanborn  Company  were  con- 
cerned,  were  the  agency  employed  by  them 
to   operate   the   heating   plant    common  to 
both    mills.    Though   independent  contract- 
ors, ^o  t*>at  Drake  &  Sanborn  were  not  lia- 
ble'for  their  casual  acts  of  negligence  under 
the  mle  of  respondeat  superior,  the  ground 
60  L-  R-  A. 


of  the  defendants'  liability  to  others  is  ex- 
plained upon  the  analogy  of  the  liability  of 
a  servant  to  third  parties. 

As  a  general  rule,  a  servant  or  agent  who 
has  contracted  to  perform  a  duty  owed  by 
his  master  or  employer  is  liable  only  to  his 
employer  for  mere  failure  to  perform  such 
duties,  and  is  not  liable  to  third  parties. 
Wilson  V.  Rich,  6  N.  H.  455;  Hill  v.  Caver- 
ly,  7  N.  H.  216,  26  Am.  Dec.  735;  Denny 
V.  Manhattan  Co,  2  Denio,  115,  5  Denio, 
639;  Mwrray  v.  Vsher,  117  N.  Y.  542,  546, 
647,  23  N.  E.  564;  Lane  v.  Cotton,  12  Mod. 
473,  478;  1  Ch.  PI.  76;  Story,  Agency,  §§ 
308,  309;  1  Shearm.  &  Redf.  Neg.  §  243. 
The  principle  is  the  same  as  in  the  cases 
cited  as  to  the  construction  of  a  machine 
under  contract  with  a  third  party.  The  lia- 
bility cannot  arise  out  of  the  engagements 
of  the  contract,  but  only  from  such  duty  as 
the  law  implies  from  the  use  and  possession 
of  the  tools  and  appliances  of  the  master. 
So  long  as  the  servant  does  nothing,  his 
contract  creates  no  liability  to  third  per- 
sons, but  the  moment  he  enters  upon  the 
work  the  obligation  of  care  arises.  He  can- 
not create  a  dangerous  situation,  and  sud- 
denly abandon  the  work  without  care  for 
the  danger  of  others.  He  is  bound  to  the 
same  obligation  of  care  in  stopping  the  ma- 
chine as  in  starting  it.  Osborne  v.  Morgan, 
130  Mass.  102,  39  Am.  Rep.  437,  137 
Mass.  1. 

It  is  suggested  that  the  failure  of  the 
Drake  &  Sanborn  Company  to  maintain  an 
inspection  of  the  building  by  a  watchman 
was  the  proximate  cause  of  the  injury  to  the 
plaintiffs.  The  plaintiffs  cannot  recover 
here  unless  the  fault  complained  of  was  the 
proximate  cause  of  their  damage.  If  ordi- 
nary care  on  the  part  of  the  Drake  &  San- 
bom  Company,  which  they  yfere  bound  to 
exercise  to  perform  their  duty  to  keep  the 
water  from  the  plaintiffs,  would  have  de- 
tected the  escape  of  the  water  and  prevent- 
ed the  injury  to  the  plaintiffs,  their  failure 
to  exercise  such  care  would  constitute  the 
proximate  cause,  not  of  the  bursting  of  the 
pipes,  but  of  the  injury  to  the  plaintiffs. 
The  facts  alleged  of  the  necessity  of  heating 
to  prevent  injury  to  the  plaintiffs*  goods  by 
water  negative  the  suggestion  that  any  neg- 
ligence except  that  in  the  management  of 
the  heating  plant  was  legal  cause  for  the 
injury.  If  the  suggestion  is  sustained  by 
evidence  at  the  trial,  the  question  will  be 
raised.  It  is  sufficient  now  to  say  that  the 
defendants  are  liable  only  for  damage  which 
was  the  proximate  result  of  their  unskilful 
management  of  the  heating  plant.  They 
are  not  liable  to  those  as  to  whose  injury 
their  negligence  was  only  a  remote  cause,  if 
the  proximate  cause  of  the  injury  was  the 
failure  of  third  parties  to  perform  a  posi- 
tive duty  owed  by  them  to  the  plaintiffs. 

The  defendants'  knowledge  of  the  plain- 
tiffs' situation  and  the  character  of  the  prob- 
able damage  to  their  property  by  water  may 
be  important  upon  the  question  whether  the 


122 


New  Hampshire  Supreme  Court. 


Nov., 


defendants  acted  with  ordinary  care  under 
all  the  circumstances  as  they  knew  or  ought 
to  have  known  them.  If  the  plaintiffs  con- 
sider an  amendment  of  the  declaration  as 
suggested  advisable,  application  for  leave  to 


make  such  amendment  can  be  made  to  the 
superior  court. 

Exceptions  overruled. 

All  concur. 
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1.  A  niother  wlko  ovrna  tlte  property* 
takes  care  of  the  family,  pays  the 
bills,  and  who,  by  express  direction  amount- 
ing to  a  relinquishment  of  the  father's  right, 

is  entitled  to  the  eamingrs  of  their  child, 
may  maintain  an  action  to  recover  for  the 
loss  and  expense  to  which  she  is  subjected 
by  injuries  negligently  Inflicted  by  a  third 
person  upon  the  cliild. 

2.  Kvidence  that,  in  repalrlngr  a  belt 
^hich  parted  where   the   ends   were    laced 

together  causing  injury  to  an  employee,  a 
double  row  of  holes  was  substituted  for  a 
single  one.  Is  Inadmissible  upon  the  question 
of  the  employer's  negllgrence. 

3.  Evidence  as  to  the  manner  of  re- 
pairing a  belt  which  parted  and  caused  in- 
Jury  to  an  employee  is  not  admissible  to  cor- 
roborate witnesses  who  testify  as  to  the  cus- 
tom with  respect  to  the  preparation  of  belts. 

4.  In  an  action  to  recover  for  injuries 
to  an  employee  by  being  struck  by  a 
parted  belt,  a  requested  instruction  that.  If 
she  was  not  hit  by  the  belt,  negligence  in  its 
maintenance  was  immaterial,  should  be  given. 

0.  Loss  of  the  child's  society  is  not  an 
element  of  the  damage  to  be  awarded  a 
parent  for  negligent  Injuries  to  it. 

(October  13,  1902.) 

PETITION  by  defendant  for  a  new  trial 
after  verdict  in  plaintilY's  favor  in  an 
action  brought  to  recover  damages  for  the 
loss  of  service  of  plaintiff's  minor  daughter, 
and  the  e.xpenses  incurred  in  her  treatment, 
because  of  a  personal  injury  alleged  to  have 
been  inflicted  upon  her  by  defendant's  negli- 
gence.    Granted. 

The  facts  are  stated  in  the  opinion. 
i)fr.  Walter  B.  Vinoent,  for  defendant: 
The  plaintiff,  tlio  mother,  has  no  right  of 
action  against  the  defendant  for  loss  of  serv- 
ice.s  (1)  because  she  is  not  bound  to  sup- 
port the  child,  and  (2)  because,  the  alleged 
accident  having  occurred  in  the  lifetime  of 
the  father,  a  right  of  action  accrued  to  him 

NoTK. — As  to  right  of  mother  to  bring  ac- 
tlon  for  tort  on  behalf  of  pilnor  daughter,  see.  In 
this  series,  Williams  v.  Pope  Mfg.  Co.  (La.) 
50  L.  R.  A.  816. 

As  to  right  of  mother  to  maintain  action  for 
death  of  child,  see  Atlanta  &  C.  Air  Line  R.  Co. 
v.  Gravitt  (Ga.)  26  L.  R.  A.  353,  and  Hennes- 
sy  V.  Bavarian  Brewing  Co.  (Mo.)  41  L.  R. 
A.  385. 
60  L.  R.  A. 


which  could  not  thereafter  become  detached 
and  attach  itself  to  another  person. 

At  common  law  a  mother  has  no  right  of 
action  for  damages  for  the  injury  of  her 
minor  child,  and  no  right  to  recover  for  loss 
of  services. 

Citizens-  Street  R.  Co.  v.  Willoeby,  15  Ind. 
App.  312,  43  N.  K.  1058;  Com.  v.  Murray, 
4  Binn.  487,  5  Am.  Dec.  412;  Schouler,  Doni. 
Rel.  5th  ed.  §  254;  Worcester  v.  Marchant, 
14  }»icl<.  510;  Pray  v.  Gorham,  31  Me.  24M. 

The  cause  of  action  having  once  attached 
to  the  father,  it  cannot  become  detached  and 
attach  itself  to  another  person. 

Matthews  v.  Missouri  P.  R.  Co.  26  Mo. 
App.  75;  Gerarjhiy  v.  yew,  7  Misc.  30,  27 
X.  Y.  Supp.  403;  Pray  v.  Gorham,  31  Me. 
240. 

Messrs.  John  W.  HoKan  and  Philip  S. 
Knaner,  for  plaintiff: 

The  parent  of  an  infant  child  injured  by 
dcTendant's  negligence  may  recover  the  value 
of  the  services  of  the  child  while  so  incapac- 
itated, and  the  expenses  necessary  to  be  in- 
curred to  restore  the  child  to  health,  in- 
cluding medical  attendance  and  nursing. 

Drew  V.  Sixth  Ave.  R.  Co.  26  N.  Y.  49; 
Dollard  v.  Roberts,  130  N.  Y.  269,  14  L.  K. 
A.  238,  29  N.  E.  104;  Buck  v.  PeopU't 
Street  R.  Electric  Liyht  d-  P.  Co.  40  Mo. 
App.  555 ;  Kennedy  v.  Sew  York  C.  d  H.  R. 
R.  Co,  35  Hun,  18G. 

The  parent  may  recover  the  reasonable 
value  of  his  own  services  in  care  and  nurs- 
ing. 

Barnes  v.  Keene,  132  X.  Y.  13,  29  X.  E. 
1000;  Schmitz  v.  Si.  Louis,  I.  M.  d  S.  R. 
Co.  40  Mo.  App.  380;  Cuming  v.  Brookh/n 
City  R.  Co.  109  N.  Y.  95,  16  X.  E.  t»o;  Dtni- 
nis  V.  Clark,  2  Cush.  347,  48  Am.  Dec.  671  : 
Black  V.  Garrollton  R.  Co.  10  La.  Ann.  37, 
03  Am.  Dec.  253;  Union  P.  R.  Co.  v.  Jonea, 
21  Colo.  347,  40  Pac.  891;  Harford  Countu 
V.  Hamilton,  60  Md.  340,  45  Am.  Rep.  739: 
MntthewsoH  v.  Perry,  37  Conn.  435,  9  Ani. 
Rep.  339. 

The  right  of  action  to  the  master  grows 
out  of  loss  of  service  sustained  by  the  mas- 
ter, and  the  same  pnnciple  has  been  applied 
with  reference  to  parents. 

Buswell,  Personal  Injuries,  §§  10-13:  2 
Shoarm.  &  Redf .  Xeg.  §  763 ;  Thomas,  Neg. 
p.  403;  Schouler,  Dom.  Rel.  §§  258,  486; 
Uodsoll  V.  Stallehrass,  11  Ad.  &  El.  305. 

Generally,  any  person  who  stands  in  loco 
parentis,  and  who  is  entitled  to  the  service 
of  the  child,  may  recover. 

Wood,  Mast.  &  S.  §§  244,  255,  256; 
Fcmsler  v.  Mover,  3  Watts  &  S.  416,  39  Am. 
Dec.  33;  Davidson  v.  Goodall,  18  X.  H.  423; 
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Manvcll  v.  Thomson,  2  Car.  &  P.  303;  Ed- 
monaon  v.  Machell,  2  T.  R.  4 ;  Irtcin  v.  Dear- 
man,  11  East,  23;  Maguinay  v.  Saudek,  5 
Sueed,  146;  Bracy  v.  Kibhe,  31  Barb.  273; 
Kinney  v.  Laughefiour,  89  N.  C.  365;  Ba{i  v. 
Bruce,  21  111.  161;  Harper  v.  Luffkin,  7 
Barn.  &  C.  387 ;  Martinez  v.  Gcrdcr,  3  Mann. 
^  a.  88. 

Tliis  riglit  to  the  child's  services  is  nat- 
urally in  the  father,  but  he  can  surrender 
iho  right  to  another  by  contract  or  other- 
wise: as  — 

1.  By  binding  the  child  as  an  apprentice. 
Ames  V,  Union  R.  Co.  117  Mass.  541,  19 

Am.  Rep.  426. 

2.  By  binding  the  child  in  service  to  an- 
other. 

Day  V.  Everett,  7  Mass.  145;  Campbell 
V.  Cooper.  34  N.  H.  62:  State  ex  reU  Hodg- 
don  V.  Lihbey,  44  X.  H.  322,  82  Am.  Dec. 
223. 

3.  By  allowing  another  person  to  so  act 
that  he  stands  in  loco  parentis. 

Whitaker  v.  Watren,  60  N.  H.  26,  49  Am. 
Rep.  302:  Moritz  v.  Uarnhart,  7  Watts. 
302,  32  Am.  Dec.  762;  Morse  v.  Wellon,  6 
•Conn.  .350,  547,  IC  Am.  Dec.  73;  Johnson 
V.  Terry,  34  Conn.  263;  Cooney  v.  Lincoln, 
20  R.  1.  186,  37  Atl.  1031;  Seytnour  v.  Fel- 
Jotcs,  12  Jones  &  S.  126,  77  N.  Y.  179;  Lock- 
uoofi  v.  Cullin,  4  Robt.  129 ;  Mack  v.  Mack, 
3  Hun,  323;  Suau  v.  Caffe,  122  N.  Y.  312,  9 
L.  R.  A.  593,  25  N.  E.  488 ;  Schouler,  Husb. 
A  W.,  §  386 ;  Rivers  v.  Carleton,  50  Ala.  40. 

The  mother  wa.s  legally  entitled  to  the 
services  of  her  daughter  at  the  time  of  the 
injury. 

The  Tinfe  has  all  the  parental  duties  and 
oblig.it ions  immediately  upon  the  death  of 
the  husband. 

Natchez,  </.  d  C.  R.  Co,  v.  Cook,  63  Miss. 
38:  Barfwd  County  v.  Hamilton,  60  Md. 
340.  45  x\m.  Rep.  739;  Horgan  v.  Pacific 
Mills,  158  Mass.  404,  33  N.  E.  581;  Ken- 
nedy V.  A  etc  York  C.  d  H.  R.  R,  Co.  35 
Hiin,  187. 

The  mother  is  equally  bound,  under  the 
pauper  statutes,  to  maintain  her  children, 
«ven  during  the  lifetime  of  the  husband. 
This  entitles  her  to  recover  for  loss  of  their 
services. 

Moritz  V.  Garnhart,  7  Watts,  302,  32  Am. 
Doc.  7«2;  Matthewson  v.  Perry,  37  Conn. 
435,  0  Am.  Rep.  339:  Hammond  v.  Gorbelt, 
50  X.  H.  601,  9  Am.  Rep.  288 ;  Union  P.  R. 
Co.  v.  Jones,  21  Colo.  347,  40  Pac.  891. 

The  loss  of  the  comfort,  attention,  and 
society  of  a  child  who  has  been  injured  is 
All  element  of  damages  to  be  taken  into  con- 
sideration by  a  jury  in  a  suit  by  a  parent 
or  person  in  loco  parentis. 

Louiwille,  A'.  A.  d  C.  R.  Co.  v.  Rush,  127 
Ind.  545,  26  N.  E.  1010. 

Plaintiff  is  entitled  to  recover  for  loss  of 
service  and  wages,  for  medicines  and  proper 
medical  attendance,  and  also  for  her  own 
t-ime  and  labor  in  nursing. 

Watwn,  Damages  for  Personal  Injuries, 
pp.  332,  604;  2  Shearm.  &  Redf.  Neg.  §  763; 
Suswell,  Personal  Injuries,  §  13;  Dennis  v. 
<Jlark,  2  Cush.  347,  48  Am.  Dec.  671;  Cum- 
eo  L.  R.  A. 


ing  v.  Urookhfa  City  R.  Co.  109  N".  Y.  95, 
16  N.  E.  65:  ^ Black  v.  Carrollton  R.  Co.  10 
La.  Ann.  3.3,  63  Am.  Dec.  253;  Connell  v. 
Putnam,  .58  N.  H.  534;  Schmitz  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  46  Mo.  App.  380;  Union 
P.  R.  Co.  V.  Jones,  21  Colo.  340,  40  Pac. 
891;  Bradbury  v.  Benton,  69  Me.  199;  Har- 
ford County  V.  Hamilton,  60  Md.  340,  45 
Am.  Rep.  739. 

Damages  for  loss  of  service  may  include 
time  after  mi\jority  of  child,  upon  reaso:3- 
able  expectation  of  pecuniary  benefit. 

17  Am.  &  Eng.  Enc.  Law.  p.  391;  Johnson 
V.  Missouri  P.  U.  Co.  18  Neb.  090,  26  X.  W. 
347;  Johnson  v.  Chicago  d  N.  W.  R.  Co.  64 
Wis.  425,  25  X.  W.  223 :  Birkett  v.  Knicker- 
bocker Ice  Co.  110  X.  Y.  504,  18  N.  i:.  lOS. 

The  plaintiff's  right  to  recover  is  not  lim- 
ited to  the  value  of  the  child's  service  dur- 
ing minority. 

St.  Louis]  I.  M.  d  S.  R.  Co.  v.  Davis,  55 
Ark.  462,  18  S.  W.  628;  McLean  County 
Coal  Co.  v.  McVey,  38  111.  App.  158;  Colo- 
rado Coal  <<■•  f.  Co.  V.  Lamb,  6  Colo.  App. 
2r)5,  40  Pir.  251 ;  Flaherty  v,  New  York,  N. 
H.  d  H.  R.  R.  Co.  19  R.  I.  604,  35  Atl.  308. 

Tillini^liast,  J.,  delivered  the  o^nnion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case 
for  negligence,  and  is  brought  to  recover 
damages  for  the  loss  of  service  of  the  plain- 
tifT's  minor  daughter,  Sarah  McGarr,  and 
also  to  recover  for  the  expenses  incurred  by 
the  plaintiff  for  medicines,  medical  attend- 
ance, and  nursing,  occasioned  by  'reason  of 
personal  injuries  sustained  by  said  Sarah 
while  in  the  employ  of  the  defendant  coriM)- 
ration.  Said  Surah  McGarr,  by  her  father 
and  next  friend,  Owen  McGarr,  had  pre- 
viously brought  suit  against  the  defendant 
to  recover  damages  for  personal  injuries 
growing  out  of  the  accident  in  question  (see 
22  R.  I.  347,  47  Atl.  1092),  and  had  ob- 
tained a  substantial  verdict  therein:  and 
thereafterwards  the  mother,  Annie  McGarr, 
bi ought  this  action  to  recover  for  the  con- 
sequential damages  suffered  by  herself  on 
account  of  said  injuries  to  her  daughter, 
and  upon  trial  thereof  a  verdict  was  ren- 
dered in  her  favor  for  the  sum  of  $9,500. 
The  case  is  now  before  us  upon  the  defend- 
ant's petition  for  a  new  trial  upon  the 
grounds  ( 1 )  that  the  verdict  is  against  the 
law  and  the  evidence;  (2)  that  the  presid- 
ing justice  erred  in  admitting  certain  evi- 
dence against  the  objection  of  the  defend- 
ant, and  also  erred  in  refusing  to  admit  cer- 
tain evidence  offered  by  the  defendant;  (3) 
that  the  presiding  justice  also  erred  in  his 
instructions  to  the  jury;  and  (4)  that  the 
damages  awarded  by  the  jury  were  excessive 
ai»d  unjust.  At  the  trial  of  the  case  all  of 
the  questions  involved,  including  the  ques- 
tion of  the  defendant's  negligence,  were 
considered  as  fully  as  if  there  had  been  no 
prior  verdict  and  judgment  in  favor  of  the 
daughter,  Sarah  McGarr.  The  proof  shows 
that  she  was  employed  by  the  defendant  as 
a  spinner,  and  at  the  time  of  the  accident, 
January  6,  1809,  was  engaged  in  tending  a 
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spinning  frame  in  No.  6  mill  of  the  defend- 
ant company.  The  spinning  frame  was  run 
by  an  overhead  belt  some  10  feet  from,  and 
substantially  parallel  with,  the  floor.  The 
claim  of  the  plaintiff  is  that  this  belt,  by 
reason  of  its  improper  and  insufficient  lac- 
ing, suddenly  broke,  and  that  one  end  of  it 
struck  her  daughter  upon  the  side  of  her 
head,  inflicting  severe  injuries,  from  which 
major  hysteria  developed,  together  with 
other  physical  ailments  of  a  very  serious 
and  permanent  nature.  Owen  McGarr,  the 
fatlier  of  Sarah  'and  the  husband  of  the 
plaintiff,  died  on  November  5,  1900. 

Defendant's  counsel  starts  out  with  the 
broad  contention  that  the  action  will  not 
lie,  on  the  ground  that  the  plaintiff,  as  the 
mother  of  said  Sarah,  is  not  entitled  to 
maintain  it:  First,  because  she  was  not 
bound  to  support  her  child,  Sarah ;  and,  sec- 
ond, because  the  right  of  action  for  loss  of 
service,  having  become  vested  in  the  father 
during  his  lifetime,  could  not  become  de- 
vested and  vest  in  the  mother  after  his 
death.  Having  taken  this  position  at  the 
jury  trial,  the  defendant  objected  to  the  in- 
troduction of  any  testimony  as  to  damages. 
And  as  the  trial  court  overruled  this  objec- 
tion, subject  to  exception  by  the  defendant, 
the  first  question  which  logically  presents 
itself  is,  whether  the  action  will  he. 

1.  That  at  the  common  law  the  father  is 
entitled  to  the  benefit  of  his  minor  chil- 
dren's labor  while  they  live  with  him  and 
arc  supported  by  him,  there  can  be  no  doubt. 
His  right  to  their  services,  like  his  right  to 
their  custody,  rests  upon  the  parental  duty 
of  maintenance,  and  is  said  to  furnish  some 
compensation  to  him  for  his  own  services 
rendered  to  the  child.  Schouler,  Dom.  Rel. 
5th  ed.  §  252;  Brown  v.  Smith,  19  R.  I.  319, 
30  L.  R.  A.  680,  33  Atl.  466.  The  mother, 
on  the  other  hand,  not  being  thus  bound  for 
the  maintenance  of  her  minor  children,  has 
no  implied  right,  at  the  common  law,  to 
their  services  and  earnings.  The  common- 
law  doctrine  as  thus  briefly  stated,  however, 
has  been  gi'eatly  relaxed  by  modern  decisions 
in  this  country,  if  not  in  England:  and  the 
sti-ong  tendency  of  the  courts  in  this  coun- 
try, as  well  stated  by  Field,  C.  J.,  in  Horgan 
V.  Pacific  Mills,  158  Mass.  402,  33  N.  E.  631, 
"  is  to  give  to  a  widow  left  with  minor  chil- 
dren, who  keeps  the  family  together  and  sup- 
ports herself  and  them  with  the  aid  of  their 
services,  very  much  the  same  control  over 
them  and  their  earnings  during  their  minor- 
ity, and  to  impose  on  her,  to  the  extent  of 
her  ability,  much  the  same  civil  responsi- 
bility for  their  education  and  maintenance, 
as  are  given  to  and  imposed  on  a  father." 
The  chief  justice  then  stated  the  opinion  of 
the  court  in  that  case  to  be  as  follows: 
"  We  are  of  opinion  that  when  a  minor  child 
lives  with  its  mother,  who  is  a  widow,  and 
the  child  is  supported  by  the  mother,  and 
works  for  her  as  one  of  the  family,  tlie 
mother  is  entitled  to  recover  for  the  loss 
of  services  of  the  child,  and  for  labor  per- 
formed and  expenses  reasonably  incurred  in 
the  care  and  cure  of  the  child,  so  far  as  they 
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are  the  consequences  of  an  injury  to  the 
child  negligently!  caused  by  the  defendant." 
This  statement  of  the  law  is  abundantly 
supported  by  the  authorities  cited  in  the 
opinion,  and  by  numerous  others  which 
might  be  added.  See  17  Am.  &  Eng.  Enc, 
Law,  p.  387,  and  cases  collected  in  notes  1 
and  2;  Drew  v.  Sixth  Ave.  R.  Go.  26  N.  Y. 
40;  McElmurray  v.  Turner,  86  Ga.  215,  12 
S.  E.  359;  2  Kent,  Com.  205,  206;  Nightin- 
gale V.  Withington,  15  Mass.  274,  8  Am. 
Dec.  101 ;  Natchez,  J.  &  C.  R.  Co,  v.  Cook, 
63  Miss.  38;  Harford  County  v.  Hamilton, 
60  Md.  340,  45  Am.  Rep.  739;  Kennedy  v. 
New  York  G,  d  H.  R.  R.  Co.  35  Hun,  186; 
Moritz  V.  Qamhart,  7  Watts,  302,  32  Am. 
Dec.  762;  Furman  v.  Va/n  Sise,  56  N.  Y. 
435,  15  Am.  Rep.  441 ;  Matthews  v.  Missouri 
P.  R.  Co.  26  Mo.  App.  75. 

2.  It  being  well  settled,  then,  that  a 
widow  may  maintain  an  action  for  loss  of 
services  of  her  minor  child,  the  next  ques- 
tion which  arises  is,  whether  the  plaintiff 
can  maintain  her  action,  the  cause  of  which 
accrued  prior  to  the  death  of  her  husband. 
The  answer  to  this  question,  in  so  far  as  it 
relates  to  the  plaintiff's  right  to  recover 
for  loss  of  service,  etc.,  prior  to  the  death 
of  the  father,  depends  primarily  upon  the 
relation  which  existed  between  the  mother 
and  daughter  at  the  time  of  the  accident  as 
to  the  right  of  service;  that  is,  whether 
the  mother  or  the  father  of  the  girl  at  that 
time  was  legally  entitled  to  her  services. 
And  as  the  father  was  presumably  entitled 
thereto,  it  devolves  upon  the  plaintiff  to 
prove  that  he  had  in  some  way  relinquished 
his  right  or  conferred  it  upon  her.  While 
the  right  to  the  child's  services  is  naturally 
in  the  father,  he  can  doubtless  surrender 
this  right  to  another  by  contract  or  other- 
wise, in  various  ways,  as  (a)  by  binding 
the  child  as  an  apprentice  {Ames  v.  Union 
R.  Co.  117  Mass.  541,  19  Am.  Rep.  426); 
(b)  by  allowing  another  person  to  so  act 
that  he  stands  in  loco  parentis  {Whitak^r 
V.  Warren,  60  N.  H.  26,  49  Am.  Rep.  302). 
This  principle  is  fully  recognized  in  Aforse  v. 
Welton,  6  Conn.  647,  10  Am.  Dec.  73,  where 
it  was  held  that  the  rig)  *:  of  a  parent  to  the 
services  of  his  minor  oluidren  "is  bottomed 
on  his  duty  to  maintain,  protect,  and  edu- 
cate them.  .  .  .  But  this  right  and  this 
duty  may  be  transferred  to  another,  and 
may  be  relinquished  to  a  child."  The  law 
doubtless  is,  however,  that  the  father  can- 
not permanently  transfer  his  rights  and 
duties  to  another,  except  by  deed.  State  eap 
rel.  Hodgdon  v.  Lihhey,  44  N.  H.  321,  82 
Am.  Dee.  223. 

Tlie  testimony  upon  which  the  plaintiff 
relies  to  show  that  the  services  of  Sarah 
belonged  to  her  at  the  time  of  the  accident  is 
to  the  effect  that  the  plaintiff  is,  and  long 
has  been,  the  real  head  of  the  family;  that 
she  owns  the  property,  takes  care  of  the 
family,  and  pays  the  bills;  and  that,  by  ex- 
press direction  from  the  father  in  his  life- 
time, she  was  entitled  to,  and  did,  receive 
all  of  the  earnings  of  the  daughter,  Sarah. 
She   employed   the   physician   who   has   at- 
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tended  the  daughter  since  the  accident,  and 
is  personally  responsible  to  him  for  his  serv- 
ices.   Dr.  O'Keefe  testifies  that  he  rendered 
his  services  at  the  request  of  the  mother; 
that  the  night  he  was  called  he  saw  the 
case  would  be  prolonged,  and  he  had  a  talk 
with    the    mother,   and   she   told    him    she 
wanted   him   to   attend   her  daughter,   and 
would  see  him  paid;  and  that  his  services 
have  been  charged  to  her.     The  testimony 
further  shows  that  the  father  had  no  prop- 
erty, and  no  income  except  his  current  earn- 
ings.    In  view  of  this  state  of  the  proof, 
plaintiff's  counsel  contends  that  the  wages 
of  Sarah  were  the  property  of  the  mother, 
for  the  recovery  of  which  she  could  have 
maintained  an  action.    In  other  words,  the 
contention  is  that  the  arrangement  and  un- 
derstanding between  the  father  and  mother 
of   Sarah   as  to  her  wages,  taken   in   con- 
nection   with    the    other    facts    aforesaid, 
amounted  to  a  relinquishment  by  the  father 
of  his  right  to  the  daughter's  services  and 
earnings  and  an  assignment  thereof  to  the 
mother,  and  hence  that  the  latter  can  re- 
cover for  the  loss  thereof.    We  think  this  is 
so.    It  is  true,  the  evidence  fails  to  show  the 
making  of   any   formal  agreement  between 
the    plaintiff   and   her   husband    as   to   the 
child's  services  and  earnings;  but,  as  it  ap- 
pears that  there  was  an  imderstanding  be- 
tween them  to  the  effect  that  they  belonged 
to  the  mother,  and  as  it  also  appears  that 
the  mother  managed  the  affairs  of  the  fam- 
ily, owned  the  property,  and  contracted  and 
paid  the  bills^  we  think  this  is  sufficient  to 
entitle  her  to  maintain  the  action,  not  only 
for  loss  of  services,  etc.,  since  the  death  of 
the  father,  but  also  prior  thereto.     If  the 
case  were  one  which  simply  showed  the  pay- 
ment to  the  mother  of  the  child's  wages  by 
direction  of  the  father,  we  should  not  deem 
this  sufficient  to  enable  the  mother  to  main- 
tain an  action  of  this  sort,  as  it  is  matter 
of   common  knowledge  that  for  prudential 
and  other  reasons  this  is  frequently  done. 
But  where,  as  in  the  case  at  bar,  there  is 
otlicr  evidence  which,  taken  in  connection 
with  this,  shows  a   relinquishment  by  the 
father  of  his  right  to  the  child's  services, 
and  an  assumption  of  his  duties  to  the  child 
by    the  mother,  then  she  can  maintain  the 
action.     In  a  leading  New  York  case  upon 
assignment  of  claim  by  husband  to  wife, 
the  wife  was  allowed  to  collect,  in  an  action 
for  the  recovery  of  the  value  of  services,  for 
work  and  labor  done  l^  plaintiff's  husband 
and  assignor  for  the  defendant.     In  render- 
in|r  its  opinion,  the  court  said :     "  The  de- 
fendant contends  that  the  plaintiff's  title  to 
the  claim  in  suit  is  invalid  because  acquired 
by    assignment  directly  from  her  husband. 
While  a  different  rule  might  prevail  if  the 
rig^hts  of  the  husband's  creditors  were  con- 
cerned, transfers  of  personalty  made  by  hus- 
band to  wife  are  sustained  as  valid  between 
the  parties,  and  choses  in  action  are  held  to 
pasB  by  delivery  from  one  to  the  other  with- 
out    SL    written    assignment."      Seymour   v. 
FcUotcSj  12  Jones  &  S.  126.    This  case  was 
affirmed  upon  an  appeal  in  an  opinion  writ- 
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ten  by  Danforth,  J.,  who  said :  "  The  appel- 
lant objects  that  the  assignment  of  the  cause 
of  action,  having  been  made  directly  to  the 
plaintiff  by  her  husband  is  void.  The  rights 
of  creditors  are  not  in  question,  and  we 
think  the  court  below  properly  overruled  the 
objection."  Seymour  v.  Fellows,  77  N.  Y. 
179.  In  Harper  v.  Luff  kin,  7  Barn.  &  C. 
387,  the  father  was  allowed  to  recover  for 
the  seduction  of  his  married  daughter,  al- 
though her  husband  had  not  consented  to 
his  wife  becoming  the  servant  of  her  father. 
In  delivering  the  opinion  of  the  court,  Lord 
Tenterden,  Ch.  J.,  in  speaking  of  the  hus- 
band, said :  **  He  may  put  an  end  to  that 
relation  of  master  and  servant,  but,  unless 
he  interferes,  it  by  no  means  follows  that 
such  a  relation  may  not  exist,  especially  as 
against  third  persons  who  are  wrongdoers, 
it  appears  to  me  that  such  a  relation  might, 
and  did  in  fact,  exist  in  this  case,  and  that, 
in  the  absence  of  any  interference  by  the 
husband,  it  is  not  competent  to  the  defend- 
ant to  set  up  his  rights  as  an  answer  to  the 
action."  In  Parker  v.  Meek,  3  Sneed,  29, 
the  mother  was  held  entitled  to  recover  for 
loss  of  services  consequent  upon  the  seduc- 
tion of  her  daughter,  who  was  twenty-four 
years  of  age,  although  the  father  of  said 
daughter  was  living  at  the  time  of  the  seduc- 
tion. In  delivering  the  opinion  of  the  court, 
McKinney,  J.,  said :  "  Where  the  action  is 
case,  it  is  no  more  necessary  in  the  case  of 
a  daughter  of  full  age  than  in  that  of  a 
minor  that  she  should  have  been  living  in 
the  family  of  the  parent  at  the  time  of  the 
seduction.  Nor  is  it  any  more  important 
in  the  one  than  in  the  other  who  was  en- 
titled to  or  enjoying  her  services  at  the  time 
of  the  injury.  The  only  inquiry  of  import- 
ance in  either  case  is,  On  whom  has  the 
confwquential  injury  fallen?  And  such  per- 
son, whether  father,  mother,  or  other  per- 
son standing  in  loco  pa/rentis,  is  entitled 'to 
legal  redress  in  the  present  form  of  ac- 
tion. .  .  .  The  present  action  may  be 
maintained  by  the  mother,  although  by  rear 
son  of  the  fact  that  the  father  was  living  at 
the  time  of  the  seduction,  and  the  seduced 
was  at  the  time  a  member  of  his  family  and 
rendering  service  to  him,  the  mother  was  not 
then,  nor  could  she  be,  in  law,  entitled  to  the 
services  of  the  daughter.  But,  the  latter 
having  remained  with  the  mother,  after  the 
father's  death,  in  the  presumed  relation  of 
sen^ant,  and  the  trouble  and  expenses  of 
lying  in  having  fallen  upon  her,  the  action 
is  maintainable  upon  this  ground."    In  Sa/r- 

gent  v. ,  5  Cow.  106,  the  mother,  who 

was  a  widow,  bound  her  minor  daughter  by 
indenture  as  a  servant  until  she  should  be 
eighteen  years  of  age.  During  that  period 
the  daughter  was  seduced,  and  the  inden- 
ture canceled.  Thereupon  the  daughter  re- 
turned to  her  mother,  who  then  sued  for 
seduction  in  an  action  on  the  case.  The  court 
held  that  upon  the  daughter's  return  the 
relation  of  master  and  servant  was  restored, 
and  that  it  was  not  material  who  was  en- 
titled to  the  services  at  the  time  of  the  se- 
duction,  but   "the   real    inquiry   is,    Upon 
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whom  has  the  consequential  injury  fallen, — 
the  expense  attending  her  confinement  and 
the  loss  of  her  services  ?"  In  neither  of  these 
cases  was  there  any  claim  that  the  mother 
had  actually  acquired  the  right  to  the  serv- 
ice of  the  child  at  the  time  of  the  injiury,  as 
is  shown  in  the  caae  at  bar.  Indeed,  the 
right  of  recovery  in  those  cases  seems  to  be 
based  upon  a  consequential  injury  independ- 
ent of  any  such  considerations.  The  last- 
named  calse  was  followed  in  Ingersoll  v. 
JoneSy  5  Barb.  661;  Bracy  v.  Kihbe,  31 
Barb.  273;  Oray  v.  Durland,  50  Barb.  100; 
Furman  v.  Van  Sise,  56  N.  Y.  435,  15  Am. 
Rep.  441. 

An  examination  of  the  numerous  cases 
bearing  upon  the  general  question  involved 
shows  that  the  consensus  of  opinion  is  to 
the  effect  that,  in  cases  of  wrongful  injury, 
whoever,  by  reason  of  right  or  relationship, 
suffers  consequential  damage  thereby,  and 
may  be  liable  for  necessary  expenses' conse- 
quent upon  such  injury,  is  entitled  to  re- 
cover against  the  wrongdoer  the  amount  of 
such  damages  and  necessary  expenses.  The 
right  of  recoveiy  is  based,  both  upon  the 
right  to  service,  and  upon  the  liability  to 
support  and  maintain  the  person  injured, 
where  the  result  of  the  injury  may  be  to 
render  the  person  injured  a  public  charge. 
The  right  to  such  recover^',  in  so  far  as  it 
is  bas^  upon  the  liability  to  support  the 
IHirson  injured,  rests  upon  the  pauper  stat- 
utes, so  called,  beginning  with  the  43d  Eliza- 
beth, which  is  as  follows  (chap.  2,  §  7): 
"And  be  it  further  enacted  that  the  father 
and  grandfather,  and  the  mother  and  grand- 
mother, and  the  children  of  every  poor,  old, 
blind,  lame,  and  impotent  person,  or  other 
person  not  able  to  Avork,  being  of  sufficient 
ability,  shall,  at  their  own  charges,  relieve 
and  maintain  every  such  poor  person  in  that 
manner  and  according  to  that  rate  as  by  the 
justices  of  the  peace  of  that  county,  where 
such  sufficient  persons  dwell,  or  the  greater 
number  of  them,  at  their  general  quarter 
sessions  shall  be  assessed,  upon  pain  that 
every  one  of  them  shall  forfeit  20  shillings 
for  every  month  which  they  shall  fail 
therein."  Our  own  pauper  statute  (Gen, 
Laws,  chap.  7»,  §  5)  is  a  practical  re-enact- 
ment thereof,  and  is  as  follows :  "  Sec.  5. 
ITie  kindred  of  any  such  poor  person,  if  any 
he  shall  have,  in  the  line  or  degree  of  father 
or  grandfather,  mother  or  grandmother, 
children  or  grandchildren,  by  consanguinity, 
or  children  by  adoption,  living  within  this 
state  and  of  sufficient  ability  shall  be  holden 
to  support  such  pauper  in  proportion  to 
such  ability."  A  number  of  courts  have  up- 
held the  right  of  one  standing  in  loco  par- 
entis to  a  child  to  recover  for  loss  of  serv- 
ices of  such  child,  resting  such  right  upon 
the  liability  of  such  person  for  the  mainte- 
nance of  the  child  under  statutes  similar  to 
43  Elizabeth.  Thus  in  Moritz  v.  Oarnhart, 
7  Watts,  302,  32  Am.  Dec.  762,  the  court 
said  of  a  grandparent  (and  in  that  case  it 
is  pertinent  to  note  that  both  the  mother 
and  putative  father  of  the  child  were  alive)  : 
"  lie  is,  indeed,  not  a  parent,  but  is  charge- 
able bv  the  poor  laws  with  the  duty  of  one. 
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The  rights  of  a  parent  are  pupilary,  and,  a» 
they  are  given  for  the  benefit  of  the  child^ 
the  person  in  the  exercise  of  them  must  nec- 
essarily have  a  correlative  remedy  for  their 
infraction."  In  Mattheicson  v/ Perry,  37 
Conn.  435,  9  Am.  Rep.  339,  the  court  said: 
"  Our  statute  concerning  the  support  of  pau- 
pers by  relatives  imposes  the  obligation  to 
provide  for  children  alike  on  father  and 
mother,  making  each  liable  if  of  sufficient 
ability.  Gen.  Stat,  title  50,  §  40.  The  pro- 
visions of  this  statute  are  taken  substan- 
tially from  43  Eliz.  If  the  right  to  receive 
the  earnings  of  minor  children,  which  ia 
conceded  to  the  father,  be  made  to  rest  on 
the  liability  of  the  father  for  their  support, 
the  mother,  having  the  same  liability,  should 
be  entitled  to  the  same  right."  See  also- 
Hammond  v.  Corhett,  50  N.  H.  501,  9  Am. 
Rep.  288;  Whitaker' v.  Warren,  60  N.  H. 
20,  49  Am.  Rep.  302:  Union  P,  R.  Co.  v. 
Jones,  21  Colo.  347,  40  Pac.  891. 

The  uncontradicted  e\idence  in  the  case  at 
bar  shows  that  the  plaintiff  has  supported^ 
cared  for^  and  nursed  her  said  daughter, 
Sarah,  since  the  happening  of  the  accident 
in  question,  and  also  that  she  has  lost  the 
benefit  of  her  services  during  all  of  said 
time.  And  we  are  of  the  opinion,  and  there- 
fore decide,  that,  upon  the  facts  and  law  a» 
above  stated,  the  rulings  of  the  trial  conrt^ 
whereby  the  plaintiff  was  permitted  to  in- 
troduce evidence  of  loss  of  services,  etc., 
from  the  date  of  the  accident,  were  correct, 
and  should  be  sustained.  The  exceptions  to 
such  rulings  are  therefore  overruled. 

3.  Amongst  the  testimony  which  the  plain- 
tiff was  permitted  to  introduce,  subject  to 
defendant's  exception,  bearing  upon  the 
question  of  the  defendant*s  negligence  in 
causing  the  accident,  was  the  following, 
viz.  She  was  permitted  to  prove  the  man- 
ner in  which  the  belt  which  broke  and 
struck  the  daughter  was  subsequently  re- 
paired. The  witness,  Joseph  Higginbottom, 
after  having  testified  that  at  the  time  when 
the  belt  broke  there  was  only  one  row  of 
holes  for  the  lacing  in  each  end  where  it 
parted,  was  asked  the  following  question: 

Q.  What  did  Mr.  Smith  do  with  the  belt 
when  he  fixed  it? 

A.  He  punched  holes  over  again  on  each 
end  of  the  belt. 

Q.  When  he  punched  them  over  again,, 
how  many  rows  of  holes  were  there  on  each 
side  ? 

A.  Two  rows. 

Counsel  for  defendant  objected  to  thi*,- 
as  it  took  place  after  the  accident,  saying: 
"  They  may  have  put  on  a  new  belt  and 
done  a  great  many  things  suggested  by  thia 
accident,  but  you  cannot  put  in  testimony  as 
to  what  occurred  aftei-wards.  The  question 
is  whether  this  lielt  at  the  time  was  proper. 
That  is  all.  Sometimes  an  accident  may 
happen,  and  that  may  suggest  for  the  first 
time  that  something  else  might  be  done," 
After  considerable  discussion  by  counsel 
upon  both  sides,  the  court  ruled   that  the 
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testimony   was    admissible.     J^st   question 
read  to  witness,  as  follows: 

Q.  When  he  punched  them  over  again, 
how  many  rows  of  holes  were  there  on  each 
aide? 

A.  Two  rows  of  holes  on  each  side. 

Q.  On  each  side  of  what? 

A.  Of  the  belt. 

While  there  has  been  some  difference  of 
opinion  in  the  courts  of  the  several  states 
upon  the  question  whether  it  is  competent 
for  a  plaintiff  in  an  action  of  this  sort  to 
prove  that  changes  were  made  after  an  ac- 
cident,   looking    to    the    improvement    and 
safety  of  the  appliance  or  structure  causing 
the  injury,  it  is  now  the  "  well-settled  rule 
of  law."  as  said  b)"  Rogers,  J.,  in  delivering 
the  opinion  of  this  court  in  the  recent  case 
of  Morancy  v.  Hennessey,  24  R.  I.,  at  page 
20D,   .52  Atl.    1021,  "that  evidence  of   pre- 
cautions  against    further    accidents,   taken 
after  an  accident,  is  not  competent  to  show 
antecedent  negligence."    In  Morse  v.  Min/ne- 
apolis  d  St.  L.  R.  Co.  30  Minn.  465,  16  N. 
W.  358,  the  question  here  involved  was  fully 
considered,  and,  notwithstanding  several  pre- 
vious decisions  of  the  court  to  the  contr&ry, 
it   squarely   and  strongly  took  the  ground 
that  such  evidence  was  not  only  inadmis- 
sible, but  that  its  admission  was  sufficient 
ground  for  a   new  trial.     The  court  said: 
''But    on    mature   reflection   we   have   con- 
cluded that  evidence  of  this  kind  ought  not 
to   be    admitted   under   any   circumstances, 
and  that  the  rule  heretofore  adopted  by  this 
court  is.  on  principle,  wrong;   not  for  the 
reaj^m  given  by  some  courts,  that  the  acts 
of  the  employees  in  making  such  repairs  are 
not  admissible  against  their  principals,  but 
upon  the  broader  ground  that  such  acts  af- 
ford no  legitimate  basis  for  construing  such 
an   act  as  an  admission  of  previous  neglect 
of   duty.     A  person  may  have  exercised  all 
the   care  which  the  law  required,  and  yet, 
in   the  light  of  his  new  experience,  after  an 
unexpected  accident  has  occurred,  and  as  a 
measure  of  extreme  caution,  he  may  adopt 
additional  safeguards.     The  more  careful  a 
person  is,  the  more  regard  he  has  for  the 
lives  of  others,  the  more  likely  he  would  be 
to  €ia  so.  and  it  would  seem  unjust  that  he 
could  not  do  so  without  being  liable  to  have 
Au<*h  acts  construed  as  an  admission  of  prior 
nesrli^^nee.     We  think  such  a  rule  puts  an 
unfair  interpretation  upon  human  conduct, 
and    virtually  holds  out  an  inducement  for 
continued  negligence.*'    In  Corcoran  v.  Peek- 
sliil,    108  N.  Y.  151,  15  X.  E.  309,  Earl,  J., 
in   delivering  the  opinion  of  the  court,  used 
the  following  language,  which  is  very  perti- 
nent to  the  case  at  bar:     "After  an  accident 
ha*?    happened,  it  is  ordinarily  easy  to  see 
how   it    could  have  been  avoided;  and  then, 
f<»r  the  first  time,  it  frequently  happens  that 
the    ov^'Tier  receives  his   flrst  intimation  of 
the   def<?ctive  or  dangerous  condition  of  the 
niachine  or  structure  which  caused  or  led  to 
the  accident.    Such  evidence  has  no  tendency 
-.vhatever,  we  think,  to  show  that  the  ma- 
chine  or   structure  was  not  previously  in  a 
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reasonably  safe  and  perfect  condition,  or 
that  the  defendant  ought,  in  the  exercise  of 
reasonable  care  and  diligence,  to  have  made 
it  more  perfect,  safe,  and  secure.  While 
such  evidence  has  no  legitimate  bearing  upon 
the  defendant's  negligence  or  knowledge,  ita 
natural  tendency  is  undoubtedly  to  preju- 
dice and  influence  the  minds  of  the  jury. 
Hence,  in  this  court,  and  generally  in  the 
supreme  court,  it  has  been  held  erroneous 
to  receive  such  evidence."  The  recent  Penn- 
sylvania case  of  Ba/ron  v.  Reading  Iron  Co. 
202  Pa.  274,  51  Atl.  970,  discusses  the  ques- 
tion veiy  fully,  and  arrives  at  the  same  con- 
clusion ;  stating  in  summing  up  that  **  to 
the  same  elFect  are  the  decisions  of  nearly 
every  state  in  which  the  subject  has  been 
considered/'  And  this  statement  is  well 
fortified  by  the  numerous  cases  cited.  See 
also  Corcoran  v.  Peekskill,  108  N.  Y.  161, 
16  N.  E.  309,  reversing  judgment  for  plain- 
tiff; Oeity  V.  Hamlin,  127  N.  Y.  636,  27  N. 
E.  399,  reversing  judgment  for  plaintiff; 
Payne  v.  Troy  d  B.  R.  Co.  9  Hun,  626; 
y alley  v.  Hartford  Carpet  Co.  51  Conn.  .'524, 
50  Am.  Rep.  47 ;  Ely  v.  St.  Louis,  K.  0.  d  N. 
R.  Co.  77  Mo.  34;  Hudson  v.  Chicago  &  N.  W. 
R.  Co.  59  Iowa,  581,  44  Am.  Rep.  692,  13 
N.  W.  7;55;  Heiciit  v.  Taunton  Street  R.  Co. 
1G7  Mass.  483.  46  N.  E.  106.  See  also  cwaea 
collected  in  ''Negligence  Rules,  Decisions, 
and  Opinions."  by  l-Mward  B.  Thomas,  title 
Subsequent  Acts"  and  Statements,  pp.  589- 
593. 

Of  course,  the  main  purpose  of  the  evi- 
dence introduced  as  to  the  change  in  the 
manner  of  lacing  the  belt  in  question  after 
the  accident  was  to  show  a  recognition  by 
the  defendant  of  its  negligence  in  not  havincp 
properly  laced  it  before  the  accident.  And 
that  siich  evidence  might  very  naturally 
have  been  so  taken  and  construed  by  the 
jurj'j  there  can  be  no  doubt.  Its  admission, 
therefore,  was  reversible  error.  Graham  v. 
Coupe,  9  R.  I.  478;  Tourgee  v.  Rose,  19  R. 
I.  432,  37  Atl.  9 ;  Kolb  v.  Union  R.  Co.  23  R. 
I.  72,  49  Atl.  392 ;  Corcoran  v.  Peekskill,  108 
X.  Y.  151,  15  X.  E.  309. 

But  plaintiff's  counsel  argues  in  his  brief 
that  the  testimony  in  question  "was  proper 
ns  showing  the  condition  of  the  joint  at  the 
time  it  broke,  and  explaining  why  it  broke, 
and  as  corroborating  the  testimony  of  the 
witnesses  Higginbottom  and  Sarah  McGarr 
to  the  effect  that  this  'section  hand'  who  had 
charge  of  these  belts  was  accustomed  to 
moke  joints  and  lace  them  with  only  one 
row  of  holes  punched  upon  either  side.*' 
Doubtless  it  did  show,  or  strongly  tend  to 
show,  why,  in  the  judgment  of  the  defend- 
ant's servant  who  repaired  it,  it  was  de- 
fectively fastened  together;  but,  as  already 
suggested,  this  knowledge  might  have  been, 
and  probably  was,  gained  by  reason  of  the 
accident,  and,  hence,  cannot  properly  be  at- 
tributed to  the  defendant  before  the  acci- 
dent happened.  Its  showing  the  condition 
of  the  belt  at  the  time  it  broke,  and  explain- 
ing why  it  broke,  as  argued,  is  not  appar- 
ent ;  for  at  the  time  it  broke  it  was,  accord- 
insr  to  the  testimony  produced  by  the  plain- 
tiff, in  a  different  condition,  namely,  there 
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was  but  one  row  of  holea  in  each  end  of  the 
belt  where  it  was  laced,  whereas  afterwards 
a  sei'ond  row  of  holes  was  punched  in  each 
end  thereof,  and  two  rows  of  lacing  insert- 
ed. As  to  the  testimony  being  proper  as 
corroborating  the  testimony  of  the  witnesses 
Higginbottom  and  Sarah  McGarr,  as  argued, 
it  is  sufficient  to  reply  that  we  know  of  no 
rule  of  evidence  which  permits  a  witness  to 
be  corroborated  in  this  manner. 

Plaintiff's  counsel  further  argues  that  "at 
all  events,  in  view  of  the  other  testimony  in 
the  case,  the  admission  of  this  testimony  was 
harmless  to  the  defendant,  and  so  is  no 
ground  for  a  new  trial."  As  already  inti- 
mated, we  cannot  agree  to  this  contention. 
On  the  contrary,  we  are  of  the  opinion  that 
it  was  very  prejudicial  to  the  defendant,  and 
that  its  admission  was  such  error  as  com- 
pels the  granting  of  a  new  trial.  The  ex- 
ception to  the  admission  of  the  testimony 
nosv  under  consideration  is  therefore  sus- 
tained. 

A  number  of  other  exceptions  were  taken 
by  tlie  defendant  to  the  admission  and  re- 
jection of  testimony  during  the  trial,  but  an 
examination  thereof  fails  to  satisfy  us  that 
any  of  them  are  tenable,  or  that  they  are  of 
suIDcient  importance  to  require  special  con- 
sideration. 

4.  There  is  an  exception  to  the  refusal  of 
a  request  by  the  defendant  to  charge  the 
jury,  however,  which  we  think  should  be 
sustained.  We  refer  to  the  fourth  request, 
which  was  as  follows:  "(4)  If  the  belt 
broke  and  passed  over  the  girl's  head  with- 
out hitting  her,  the  matter  of  lacing  and  in- 
spection is  not  material."  This  request 
should  have  been  granted.  The  only  claim 
whicli  the  plaintiff  alleges  and  declares  up- 
on, and  the  only  one  which  the  evidence 
tends  to  sustain,  and  hence,  of  course,  the 
only  one  upon  which  she  can  recover,  is  that 
the  belt  broke  and  struck  the  girl,  and  there- 
by caused  the  injury  complained  of.  It 
therefore  necessarily  follows  that,  if  she  was 
not  hit  by  the  belt,  the  action  cannot  be 
maintained.  Tliis  exception  is  therefore 
sustained. 

5.  There  is  also  an  exception  by  the  de- 
fendant to  the  granting  of  a  request  made 
by  the  plaintiff  to  charge  the  jury  to  the  ef- 
fect that  damages  might  be  awarded  for  loss 
of  the  society  of  the  child,  caused  by  the  ac- 
cident. Tlie  court  instructed  the  jury  that, 
if  the  plaintiff  lost  the  society  of  the  child 
"through  the  wrongful  act  of  another,  she 
would  be  entitled  to  recover  for  that."  This 
was  error.  In  an  action  of  this  sort,  the 
proper  measure  of  damages  is  the  pecuniary 
value  of  the  child's  services  from  the  time 
of  the  injury  until  it  attains  its  majority, 
less  its  support  and  maintenance,  together 
with  the  necessary  costs  and  expenses  inci- 
dent to  the  care  and  cure  of  the  child, — such 
as  those  for  medical  and  surgical  attend- 
ance. 2  Sedgw.  Damages,  7  th  ed.  p.  520, 
note  "b,"  and  cases  cited.  But  the  jury  are 
not  at  liberty  to  consider  the  fact  that  the 
plaintiff  has  been  deprived  of  the  comfort 
and  society  of  the  child,  nor  can  they  con- 
sider any  physical  or  mental  suffering  or 
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pain  which  may  have  been  sustained  by  the 
parent  by  reason  of  the  injury  to  the  child. 
Louisvilley  N.  A.  d  C,  R.  Co.  v.  Rush,  127 
Ind.  645,  26  N.  E.  1010;  Oakland  R.  Co.  v. 
Fielding,  48  Pa.  320;  Cotoden  v.  Wright,  24 
Wend.  429,  36  Am.  Dec.  633.  In  short,  the 
measure  of  damages  in  such  a  case  is  the 
same  as  that  which  obtains  in  a  case 
brought  by  a  master  for  the  loss  of  services 
of  his  servant  or  apprentice.  It  is  therefore 
practically  a  business  and  commercial  ques- 
tion only,  and  the  elements  of  affection  and 
sentiment  have  no  place  therein.  Moreover, 
in  the  case  at  bar  the  plaintiff  does  not  al- 
lege in  her  declaration  that  any  damages 
were  sustained  by  reason  of  the  loss  of  the 
society  of  her  daughter,  but  only  that  she 
sustained  damages  by  reason  of  having  been 
deprived  "of  the  earnings  and  income  and 
services  of  her  minor  daughter  and  servant," 
and  in  nursing  and  caring  for  her,  as  afore- 
said. In  actions  for  the  seduction  of  a 
daughter  and  for  the  alienation  of  the  affec- 
tions of  a  wife,  a  different  rule  doubtless 
prevails,  and  damages  may  be  recovered  for 
the  disgrace  and  humiliation  brought  upon 
the  parent  in  the  former  class  of  cases,  in  ad- 
dition to  those  sustained  by  loss  of  service, — 
Cooley,  Torts,  2d  ed.  271 ;  2  Greenl.  Ev.  I6th 
ed.  §  579 ;  3  Sutherland,  Damages,  2d  ed.  § 
1283, — and  for  loss  of  the  society  and  affec- 
tion of  the, wife  in  the  latter  class.  The  de- 
fendant's exception  to  that  part  of  the 
charge  referred  to  is  therefore  sustained. 

As  we  have  come  to  the  conclusion  that  a 
new  trial  must  be  granted,  there  is  no  occa- 
sion for  us  to  consider  the  other  grounds  up- 
on which  the  defendant's  petition  is  based, 
namely,  that  the  verdict  is  against  the  evi- 
dence, and  that  the  damages  awarded  are  ex- 
cessive. 

The  verdict  is  set  aside,  and  a  new  trial 
granted.  Case  remitted  to  the  Common 
Pleas  Division  for  further  proceedings. 


Albert  B.  CRAFTS 

V. 

Phebe  A.  CARR. 
..B.  I... 


(. 
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1.  A  third  extension  of  time  to  file 
■tatement  of  evidence  on  a  motion  for 
new  trial  will  be  presamed  to  be  within  the 
time  of  a  former  extension,  where  it  was  duly 
allowed  by  the  trial  Judge,  and  the  statute  re- 
quires extensions  to  be  within  the  time  of 
former  ones,  althongh  the  second  one  is  not 
on  file. 

2.  A  statement  of  evidence  on  petit  lom 
for  neiv  trial  may  be  filed  on  the  day  **to'* 
which  the  time  for  filing  has  been  extended^ 
since  the  extension  inclndes  the  day  to  which 
it  Is  granted. 

3.  A  requested  instruction  that  tite 
petition-  sets  out  no  cause  of  action 


Note. — For  services  of  attorney  in  defendlns 
or  proHecutlng  suit  for  infant  as  necessaries,  see 
also,  in  this  series,  Askey  ▼.  Williams  (Tex.)  5 
L.  K.  A.  176,  and  cases  in  note  thereto;  also 
cases  In  note  to  Kilgore  v.  Rich  (Me.)  12  Lf.  R, 
A.  on  page  860. 
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against  an  Infant  under  age  is  properly  re- 
fused, where  defendant  was  described  as  an 
Infant,  her  guardian  served  with  process,  and 
tlie  cause  of  action  alieg;ed  to  be  for  neces- 
saries furnished. 

4,  A  promise  by  mm  infant  to  pay  for 
necessaries  consisting  of  services  of  an 
attorney  in  conducting  a  lawsuit  will  be  im- 
plied, where  the  suit  was  brought  by  her  next 
friend,  was  legally  proper,  and  the  Infant  con- 
ferred with  the  attorney,  appeared  as  a  wit- 
ness, and  profited  by  the  successful  prosecu- 
tion of  the  suit. 

^.  Services  of  an  attorney  in  prosecuting 
for  an  infant  an  action  to  recover  damages 
for  an  indecent  assault  on  her  are  neces- 
saries. 

O.  A  father  is  not  bound  to  supply  his 
Infant  danorbter  with  counsel  fees  to  pros- 
ecute an  act^n  for  damages  for  an  Indecent 
assault  on  her. 

7.  Snbntiasion  to  tbe  Jury  of  tbe  Ques- 
tion 11%'betber  or  not  ser%-ices  rendered 
to  an  infant  ^vere  necessaries  Is  not 
available  as  error  to  defendant,  who  is  sought 
to  be  held  liable  therefor,  where  tbe  Jury 
found  them  to  be  necessaries,  and  the  court 
would  have  been  compelled  to  make  the  same 
ruling  had  it  undertaken  to  decide  the  ques- 
tion. 

(August  5,  1902.) 

MOTIOX  by  defendant  for  new  trial  of  an 
action  brought  to  recover  for  services  by 
plaintiff  to  defendant,  in  which  a  verdict 
had  been  rendered  in  plaintiff's  favor.  De- 
nifd. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  IXT.  BL  Allen  for  defendant. 

Mr.  Albert  B.  Crafts,  in  propria  per- 
sona. : 

To  Xovember  8th  does  not  include  Novem- 
ber 8th. 

People  ex  rel.  Elston  v.  Robertson,  39 
Barb.  9. 

Beneficial  legal  services  in  defense  of  the 
rights  of  an  infant  may  be  considered  as  nec- 
4^:^ries,  and  constitute  a  valid  consideration 
for  a  deed  to  a  share  of  the  land  recovered. 

t^carcy  v.  Hunter,  81  Tex.  644,  17  S.  W. 
372 ;  Epperson  v.  Nugent,  67  Miss.  45,  34 
Am.  Rep.  434 :  Backer  v.  Uibbard,  54  X.  H. 
539.  20  Am.  Rep.  160;  Hall  v.  Butterfieid, 
59  N.  H.  354,  47  Am.  Rep.  209;  Cundall  v. 
HasiceU  (R.  I.)  51  Atl.  426;  Munaon  v. 
Washhand,  31  Conn.  303,  83  Am.  Dec.  151 ; 
Piirdey  v.  American  Ship  Windlass  Co.  20 
>l.  1.  147.  37  Atl.  706. 

If  the  advice,  direction,  and  assistance  of 
an  attorney  in  a  lawsuit  are  accepted, 
though  there  is  no  express  engagement  or 
promise,  a  promise  to  pay  therefor  will  be 
implied. 

A  in^is  v.  Potter,  7  R.  I.  265. 

Plaintiff  was  employed  by  George  H. 
Sprairue  as  agent  of  his  daughter.  Accept- 
ance of  the  services  and  the  benefit  of  the 
triul  render  the  daughter  liable. 

/6»d. 


Bgert,  J.,  delivered  the  opinion  of  the 
court: 

XI lis  is  defendant's  petition  for  a  new 
trial,  after  verdict  for  the  plaintiff,  of  an 
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action  of  assumpsit  for  counsel  fees  for  serv- 
ices alleged  to  have  been  rendered  to  the  de- 
fendant, who  is  a  minor,  in  bringing  and 
successfully  prosecuting  an  action  at  law 
brought  by  the  defendant,  by  her  father  and 
next  friend,  George  H.  Sprague,  against  one 
Joseph  H.  Brown,  for  an  alleged  indecent 
assault  upon  her. 

1.  After  the  petition  for  a  new  trial  was 
filed,  the  plaintiff  moved  to  dismiss  it  for 
the  following  reasons :  The  defendant,  upon 
the  rendition  of  the  verdict  against  her,  duly 
filed  notice  of  her  intention  to  claim  a  new 
trial,  and  asked  for  an  extension  of  time  to 
file  statement  of  evidence,  etc.,  which  was 
granted,  and  time  was  extended  to  October 
15,  1901.  On  October  31st  the  time  was 
further  extended  to  November  8th,  on  which 
last-named  date  the  statement  was  filed,  and 
has  been  allowed  by  the  justice  presiding 
at  the  jury  trial.  The  plaintiff  claims  that, 
inasmuch  *as  there  is  no  written  extension 
of  time  from  October  16th  to  October  31st 
on  file,  the  petition  should  b^  dismissed,  as 
the  last  extension  was  not  made  "within  any 
extension  thereof,"  etc.,  as  required  by  R.  I. 
Gen.  Laws,  chap.  251,  §  6,  p.  864.  The  stat- 
ute provides  that  within  five  days  after  ver- 
dict, or  within  any  extension  thereof  from 
time  to  time  on  motion  therefor,  the  justice 
may  extend  the  time  for  filing  statements  to 
such  time  as  he  may  prescribe.  With  such 
discretion  in  the  justice,  it  is  to  be  presumed 
that  hisf  action  was  regular,  and  that  tlie 
extension  from  October  15th  to  October  31st 
has  been  lost.  T^at  a  clerical  error  was 
committed  by  the  defendant's  attorney  in 
dates  is  apparent,  for  he  heads  his  original 
motion  for  time  extension  thus,  "Adjourned 
June  Session,  a.  d.  1891,"  instead  of  1901, 
and  asks  that  the  time  be  extended  to  Octo- 
ber 15,  1891,  instead  of  1001;  the  name  of 
the  county  and  the  name  of  parties  and  the 
name  of  court  being  correctly  given.  The 
justice,  in  extending  the  time,  gives  the  date 
of  his  action  as  July  10,  1901, — the  very 
date  of  the  rendition  of  the  verdict, — and  ex- 

.  tends  the  time  to  October  15,  1901,  so  the 
clerical  error  is  of  no  practical  account. 

2.  The  plaintiff  also  claims  that  filing  the 
statement  on  November  8,  1901,  is  not  a 
compliance  \\ith  the  extension  to  November 
8,  1901.  The  invariable  practice  since  the 
enactment  of  the  judiciary  act  in  1893  by 
successive  judges  has  been  to  construe  the 
extension  as  inclusive  of  the  day  to  which 
the  extension  was  granted,  and  to  allow 
statements  so  filed  when  correct;  and  the 
presiding  justice  has  allowed  the  statement 
in  this  case.  The  construction  so  adopted 
and  followed  has  become  too  securely  estab- 
lished, in  our  opinion,  to  be  now  successfully 
attacked.  For  the  reasons  given,  the  plain- 
tiff's motion  to  dismiss  the  petition  for  a 
new  trial  is  overruled.  The  defendant  peti- 
tions for  a  new  trial  on  the  ground  that  the 
trial  justice  erred  in  his  rulings  upon  ques- 
tions of  law  raised  at  the  trial,  and  that 
said  justice  declined  to  rule  and  charge  the 
jury  as  requested  by  the  petitioner,  and 
ruled  against  her  requests.  The  defendant'^ 
requests  which  the  justice  refused  to  give, 
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and  to  which  refusal  the  defendant  excepted, 
are  as  follows,  viz.:  '^(1)  The  declaration 
sets  out  no  cause  of  action  against  the  de- 
fendant, an  infant  under  the  age  of  twenty- 
one  years.  (2)  The  testimony  discloses  no 
cause  of  action  against  the  infant  defend- 
ant; the  services  rendered  not  being  neces- 
saries as  a  matter  of  law,  and  the  defendant 
never  having  ratified  the  claim  after  arriv- 
ing at  her  majority.  (3)  If  the  defendant 
was  an  infant  under  the  age  of  twenty-one 
years,  the  father  could  not  bind  her  estate 
by  any  contract  with  the  plaintiff  for  profes- 
sional services."  We  think  the  first  request 
was  properly  denied.  In  the  second  judicial 
district  court,  where  the  action  was  original- 
ly brought,  the  defendant  was  described  as 
an  infant,  and  her  guardian  was  duly  served 
with  process  as  required  by  statute.  The 
defendant  demurred  because  the  declaration 
did  not  set  out  that  the  services  rendered  by 
the  plaintiff  as  an  attorney  were  necessaries. 
The  case  was  tried,  both  on  its  merits  on  the 
general  issue,  and  on  the  demurrer,  evidence 
being  put  in  as  to  neces^saries ;  and,  while 
the  district  court  was  holding  it  for  advise- 
ment, the  plaintiff  filed  an  amended  declara- 
tion with  the  averment  inserted,  for  the  lack 
of  which  the  defendant  had  demurred.  Sub- 
sequently the  district  judge  rendered  a  long 
decision  in  favor  of  the  plaintiff,  deciding 
that  the  services  were  necessaries.  There- 
upon the  defendant  asked  for  a  jui*y  trial, 
and  the  case  was  certified  to  the  fcommon 
pleas  division,  where  the  defendant  again  de- 
murred for  the  same  reat^n  as  before,  with 
the  added  ground  that  the  declaration  did 
not  set  out  that  the  defendant  had  ratified 
the  contract  since  attaining  majority.  The 
demurrer  was  overruled,  and  the  case  was 
tried  to  the  jury  on  the  questions  whether 
the  defendant  had  made  a  promise,  and 
whether  the  services  rendered  were  neces- 
saries that  the  defendant,  under  the  circum- 
stances of  the  case,  was  liable  for;  there 
being  no  pretense  on  the  plaintiff's  part 
that  the  defendant  had  ratified  any  promise 
made  by  her  after  attaining  her  majority. 
We  think  the  declaration  set  out  a  cause  of 
action  against  the  defendant,  an  infant  un- 
der twenty-one  years,  and  the  trial  showed 
that  the  defendant's  counsel  fully  under- 
stood and  appreciated  the  cause  set  forth. 

'A.  The  next  question  raised  is  whether  the 
plaintiff's  services  were  necessaries.  The 
services  rendered  by  the  plaintiff  were  ah> 
follows:  The  defendant  in  the  summer  of 
1898  was  seventeen  years  old  and  unmar- 
ried. In  August  of  that  year  her  father, 
George  H.  Sprague,  went  to  the  plaintiff's 
office  in  Westerly,  and  told  him  of  an  inde- 
cent assjiult  upon  her  by  one  Joseph  H. 
Brown,  and  wanted  a  suit  brought  in  order 
to  protect  her  and  others  from  similar  as- 
saults. The  result  of  the  consultation  was 
that  the  plaintifl'  brought  action  against 
said  Brown  in  the  name  of  the  defendant,  by 
her  father  as  her  next  friend,  and  after  trial 
thereof  the  jury  rendered  a  verdict  in  favor 
of  the  infant  "{being  the  defendant  in  the 
case  at  bar)  for  $000.  which  verdict  was 
sustained  on  a  petition  for  a  new  trial,  and 
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judgment  was  entered  on  the  verdict  in 
June,  1899.  Mr.  Allen,  who  is  coimsel  for 
the  defendant  in  the  case  at  bar,  was  counsel 
for  the  said  Brown  in  the  damage  suit 
against  him.  When  the  plaintiff  in  the  case 
at  bar  visited  the  clerk's  office  of  the  com- 
mon pleas  division  with  reference  to  getting 
out  an  execution  in  the  damage  suit  against 
Brown,  he  found  a  paper  filed  June  13,  1899, 
signed  by  said  Brown  and  by  Phebe  A-  Carr 
(for  Miss  Sprague  had  been  married  then), 
to  the  effect  that  the  case  had  been  settled; 
but  said  paper  was  not  signed  by  her  father^ 
George  H.  Sprague,  her  next  friend,  nor  had 
any  guardian  then  been  appointed.  Not- 
withstanding this  peculiar  settlement,  exe- 
cution was  ordered  to  issue.  The  plaintiff 
in  the  case  at  bar,  as  shown  ^y  the  state- 
ment of  evidence,  swore  as  follows,  viz.: 
'*I  went  to  see  her  [the  present  defendant]  ^ 
and  she  was  sick.  I  asked  her  if  she  had 
made  that  settlement,  and  she  didn't  answer 
at  first,  but  finally  admitted  that  on  June 
loth  she  was  sent  for  by  Mr.  Allen  to  com^ 
to  a  neighbor's  there,  and  she  went  without 
the  knowledge  of  her  father  or  mother,  and 
they  settled  it  up,  taking  a  $400  note.  At 
this  time  she  told  me  she  didn't  want  to  set- 
tle it,  and  wanted  me  to  look  out  for  her." 
The  full  judgment,  amounting  to  $663,  was 
finally  collected,  but  not  without  efforts 
made  in  court  by  said  Brown  to  enforce  the 
settlement.  After  the  execution  was  collect- 
ed, the  amount  was  paid  to  the  defendant's 
guardian,  who  had  then  been  appointed,  it 
is  urged  for  the  defendant  that  the  plain- 
tiff's claim  for  services  is  properly  one 
against  George  H.  Sprague,  and  not  again>t 
her.  The  situation  was  this;  a  girl  of 
seventeen,  having  no  estate  and  no  guardian,, 
was  the  victim  of  an  indecent  assault.  Sho 
had  a  father  and  mother,  and  her  father,  her 
natural  guardian,  so  to  speak,  at  once  took 
steps  for  his  daughter's  protection  and  for 
compensation  for  her  suft'erings,  and  inciden- 
tally for  the  punishment  of  her  assailant. 
Her  father  was  naturally  her  next  friend, 
and  legally  became  such  to  enable  a  suit  Xo 
be  brought,  as  she,  being  a  minor,  could  not, 
except  under  very  extraordinary  circum- 
stances, bring  it  without  the  aid  of  a  next 
friend  to  manage  it,  which  the  law  pre- 
sumes, from  the  disability  of  her  infancy, 
she  is  unable  properly  to  manage  herself; 
the  next  friend  being  liable  to  the  defendant 
for  costs  of  suit  in  case  the  infant  fails  in 
the  action.  B liven  v.  Wheeler,  23  R.  I.  379, 
50  Atl.  644.  If  the  infant  recovers,  her  es- 
tate would  be  enriched,  and,  as  she  would 
then  have  an  estate,  she  would  then  require 
a  guardian,  to  whom  the  amount  recovered 
would  be  paid.  If  the  suit  against  Brown 
was  a  legally  proper  one  for  the  next  friend 
to  have  aided  the  infant  to  bring,  and  the 
expense  of  counsel  engaged  therein  was  what 
is  technically  tenued  in  law  "necessaries,"' 
then  the  infant  defendant  would  be  liable 
for  such  necessaries.  •  It  has  been  urged 
that  the  infant,  in  propria  persona,  did  not 
promise  the  plaintiff  in  the  case  at  bar  to 
pay  him  for  services,  nor  did  she  actually 
engage    him.      The    father's    duty    as   nert. 
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friend  was  to  exercise  his  mature  judgment 
in  the  management  of  the  action  which  the 
immature  judgment  of  the  infant,  the  law 
presumed,  was  not  equal  to;  and  the  very 
first  occasion  for  the  exercise  of  such  judg- 
ment was  in  the  employment  of  capable 
coun<^].  The  daughter  knew  of  the  bringing 
of  tho  suit,  and  profited  by  its  successful 
prosecution.  She  must  have  conferred  with 
counsel  and  appeared  as  a  witness,  and  she 
certainly  attempted  to  settle  such  action  in 
a  manner  highly  injurious  to  her  own  inter- 
ests. An  implie<l  promise  for  necessaries  is 
sufficient  {Gay  v.  Ballou,  4  Wend.  403,  21 
Am.  Dec.  158),  and  in  the  case  at  bar  the 
circumstances,  we  think,  are  sufficient  to  im- 
ply a  promise  on  the  part  of  the  infant  de- 
fendant. 

4.  The  next  question  to  be  considered  is, 
Was  the  service  rendered  by  the  plaintiff, 
as  an  attorney  at  law^,  legal  necessaries  for 
the  minor?    In  6  Bacon,  Abr.  Bouvier's  ed. 
118,  it  is  stated  that  where  infants  "con- 
tract   for    neoessaries    they   are    absolutely 
bound :  and  this,  likewise,  ^s  in  benignity  to 
infanta,  for,  if  they  were  not  allowed  to  bind 
themselves  for  necessaries,  no  person  would 
trust  them,  in  which  case  they  would  be  in 
worse   circumstances   than   persons   of   full 
age.     Therefore,  it  is  clearly  agreed  by  all 
the  books  that  speak  of  this  matter  that  an 
infant  may  bind  liimself  to  pay  for  his  nec- 
essary   meat,    drink,    apparel,    physic,    and 
vuch  'other  necessaries,  and  likewise  for  his 
•rood   teaching  and  instruction,  whereby  he 
niay  profit  himself  afterwards."     Bouvier,  in 
hib  Iaw  Dictionary   (vol.  2,  p.  476).  says: 
*•  The    term    *  necessaries  *    is    not    confined 
merely  to  what  is  requisite  barely  to  support 
life,  but  includes  many  of  the  conveniences 
of  refined   society.     It   is   a   relative  term, 
uirhich  must  be  applied  to  the  circumstances 
and  conditions  of  the  parties.'*    Dicey,  in  his 
■work  on  Parties  to  Actions  (p.  285),  says: 
•*  The  word  *  necessaries,'  as  applied  to  an 
infant,  extends  beyond  the  sense  which  is 
^ven   it  in  ordinary  conversation.     It  not 
only  includes  such  articles  as  are  necessary 
to  Che  support  of  life,  but  extends  to  articles 
fit    to  nmintain  the  particular  person  in  the 
s.ti«t.ion  and   degree  of  life  in  which  he   is 
plac*<Hi.    The  term  *  necessaries  '  is,  in  other 
■words,  purely  relative  to  the  infant's  posi- 
tion    in    life.     .     .     .     From    the    relative 
cliAracter  of  the  term,  combined   with  the 
tenUency  of  juries  to  find  an  infant,  if  it 
be    possible,  liable  on  contracts  of  which  he 
ha»    received  the  benefit,  has  arisen  a  con- 
siderable variety   in   the   decisions   on   the 
question  as  to  what  things  are,  and  what  are 
not 9    necessaries.'*     As  said  by  the  supreme 
court    of 'Nebraska  in  Englehert  v.  Troxell, 
40     J^eb.   195,   204,   sub   noni.   Englehert   v. 
rritcHctt,  26  L.  R.  A.   177,  58  N.  W.  852. 
««jVs    to  what  are  necessaries  for  an  infant 
<-annot  be  defined  by  any  general  rule  appli- 
eable   t4)  all  cases.    It  is  a  mixed  question  of 
\a,^v   s^TkA  fact,  to  be  determined  in  each  case 
from      the    particular    facts,    circumstances, 
a^nd   siUTTOundings  in  that  case." 

There  are  numerous  cases  to  be  foimd  in 
tlie     1>ooks  deciding  that  an   infant   is   not 
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liable  to  an  attorney  for  services  rendered, 
though  these  are  in*  most  part  for  services 
rendered  as  to  the  infant's  property.  Then 
there  are  ca.ses  where  infants  have  been  held 
liable  for  counsel  fees  as  necessaries,  even 
wlien  the  services  related  to  the  infant's 
property,  if  beneficial  to  the  infant's  estate. 
Epperson  v.  Nugent,  57  Miss.  46,  34  Am. 
Kep.  434;  Searcy  v.  Hunter,  81  Tex.  644,  17 
S.  W.  372;  Thrall  v.  ^yrigkt,  38  Vt.  494. 
There  is  a  class  of  cases  allowing  counsel 
fees  as  necessaries  for  an  infant,  where  the 
ca»e.s  in  which  the  services  were  rendered  af- 
fected the  infant's  personal  relief,  protec- 
tion, or  liberty,  which,  it  seems  to  us,  more 
closely  analogize  the  case  at  bar  than  those 
relating  merely  to  property  rights.  Mun^on 
V.  Washband,  31  Conn.  303,  83  Am.  Dec.  151, 
was  a  case  where  a  female  infant  was  se- 
duced and  got  with  child  under  a  promise  of 
marriage.  The  seducer  afterwards  refused  to 
marry  her,  and  she  was  left  in  a  state  of  desti- 
tution and  suffering,  her  father  having  turned 
her  out  of  doors.  Thereupon  she  applied  to 
an  attorney  to  bring  suit  for  her  for  the 
breach  of  the  promise  of  marriage.  He  did 
so,  and  it  ■was  afterwards  settled  by  the  mar- 
riage of  the  parties.  After  the  marriage  the 
attorney  sued  the  husband  and  ■wife  for  his 
serrices.  The  decision  was  that  if  the  serv- 
ices were  necessary  for  the  personal  relief, 
protection,  and  support  of  the  female  de- 
fendant, the  action  might  be  maintained^ 
and  the  court  refused  to  disturb  the  jury's 
verdict  for  the  plaintiff.  The  court,  through 
Hinnian,  Ch.  J.  (p,  307,  31  Conn.,  83  Am. 
Dec.  161),  says:  *'The  law,  being  founded 
in  reason,  admits  of  exceptions.  Now,  one 
of  the  principal  reasons  why  an  infant  in 
not  allowed  to  make  contracts  is  to  pro- 
tect him  from  improvident  bargains  result- 
ing from  his  inexperience,  and  the  same  rea- 
son causes  the  exception,  where  he  is  al- 
lowed to  contract  for  necessaries,  since  it 
can  never  be  for  his  benefit  to  be  unable  to 
contract  for  food,  shelter,  etc.,  if  he  has  no 
funds  or  other  means  of  being  provided  for ; 
and,  situated  as  this  infant  was,  abandoned 
by  her  natural  protector,  and  having  become 
an  outcast,  but  still  having  valid  claims, 
which,  if  enforced,  would  rescue  her  from 
this  condition,  it  appears  to  us  that  it  was 
obviously  for  her  benefit  that  she  should  be 
enabled  to  employ  counsel  to  enforce  them. 
It  was  not  the  case  of  merely  prosecuting 
an  infant's  right  to  property,  or  for  the  re- 
covery of  an  ordinary  debt.  In  such  cases 
there  is,  or  ought  to  be,  a  guardian  to  pro- 
tect the  infant's  rights.  There  was  none 
here,  and  it  does  not  appear  that  there  were 
any  practicable  means  of  procuring  one  to 
be  appointed.  Xo  one  would  incur  liabili- 
ties on  her  account  unless  he  could  rely 
upon  her  agreement  to  indemnify  him  out 
of  the  damages  she  might  recover  in  the 
suits  to  be  commenced.  It  appears  to  us, 
therefore,  that,  while  the  court  recognized 
the  rule  that  the  ordinary  fees  of  an  attor- 
ney for  the  prosecution  of  an  infant's  rights 
to  property  could  not  generally  be  said  to 
l)e  necessaries,  it  yet  further  correctly  in- 
formed them,  in  substance,  that  such  serv- 
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ices,  where  requisite  for  the  personal  relief, 
protection,  and  support  of  the  infant,  might 
lawfully  be  contracted  for  by  the  infant,  and 
that  he  would  be  bound  in  law  to  pay  for 
them.  It  appeal's  to  us  that  this  is  a  very 
reasonable  rule,  which  will  operate  for  the 
benefit  of  minors,  and  therefore  comes  within 
the  principle  on  which  they  are  allowed  in 
certain  cases  to  make  contracts,  and  in  others 
are  not  authorized  to  do  so.  \Ve  think  there 
may  be  cases  (and  the  jury  have  found  this 
to  be  one  of  them)  where  a  civil  suit  may, 
under  extraordinaiy  circumstances,  be  the 
only  means  by  which  an  infant  can  procure 
the  absolute  necessaries  which  he  requires; 
and,  where  such  is  the  case,  it  would  be  a 
reproach  to  the  law  to  deny  him  the  power 
of  making  the  necessary  contracts  for 
its  commencement  and  prosecution."  In 
Barker  v.  Hihhard,  64  N.  H.  539,  20  Am. 
Rep.  ICO,  the  plaintiff  sued  an  emancipated 
infant  for  services  rendered  him  as  attorney 
in  defending  him  in  a  bastardy  proceeding. 
The  court  said,  inter  alia:  "We  think  it 
must  be  held  that  an  infant  is  liable  for  the 
services  of  his  attorney  in  defending  him 
against  a  bastardy  proceeding.  This  may,  it 
is  true,  sometimes  subject  him  to  larger  lia- 
bilities than  he  would  incur  by  making  no 
defense,  and  procuring  his  liberty  by  apply- 
ing for  a  discharge  from  imprisonment  after 
he  had  been  found  chargeable;  but  it  is  to 
be  presumed  that  he  is  innocent  until  he  is 
proved  to  be  guilty.  A  bastardy  proceeding, 
though  held  to  be  a  civil  action,  can  only 
\)e  sustained  upon  the  ground  that  the  de- 
fendant has  committed  a  criminal  ofifense. 
His  good  name  is  at  stake,  as  well  as  his 
property,  if  he  has  any  or  ever  acquires  ajiy, 
—  for  a  judgment  rendered  against  him 
will  be  valid,  whether  he  is  or  is  not  liable 
to  pay  his  attorney;  and,  besides,  if  he  is 
found' chargeable,  the  court  may  not  release 
him  upon  satisfactory  evidence  of  his  in- 
ability to  comply  with  the  order.  If  an  in- 
fant has  property,  the  law  provides  for  the 
appointment  of  a  guardian  to  hold  and  man- 
age it.  If  he  has  property  and  is  without  a 
guardian,  it  is  very  easy  to  procure  one  to 
be  appointed.  There  can  rarely  be  occasion 
for  an  infant  to  employ  an  attorney  in  suits 
relating  to  his  property,  but,  if  he  has  no 

Property,  the  law  does  not  contemplate  that 
e  shall  have  a  guardian ;  and,  if  one  should 
be  appointed  in  such  a  case,  it  would  be  un- 
reasonable to  expect  him  to  employ  at  his 
own  expense  an  attorney  for  his  ward.  If 
an  infant  has  no  authority  to  pledge  his 
credit  to  an  attorney  when  arraigned  as  the 
putative  father  of  a  bastard  child,  he  may 
sometimes  be  prevented  from  getting  bail  or 
from  making  a  successful  defense.  We  are 
of  the  opinion  that  the  consequences  of  hold- 
ing that  he  has  such  authority  are  much 
more  likely  to  be  beneficial  than  prejudicial 
to  his  interests.  He  will  only  be  liable  for 
services  and  expenses  which  it  was  reason- 
able to  render  and  incur.  That  his  own  di- 
rections were  followed,  unless  there  was  rea- 
sonable cause  to  believe  it  was  for  his  inter- 
est to  follow  them,  will  be  immaterial.  Any 
express  promise  he  may  make  to  pay  exor- 
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bitant  fees  to  his  attorney  will  be  vo  d.  He 
will  only  be  liable  upon  an  implied  promise 
to  pay  a  reasonable  sum.  .  .  .  Charges 
incurred  in  making,  or  attempting  to  make, 
a  defense  which  there  was  no  good  reason 
to  believe  it  was  for  the  interest  of  the  in- 
fant to  make,  will  not  be  recoverable."  In 
Askeu  V.  Williams,  74  Tex.  294,  5  L.  R.  A. 
17G,  11  S.  W.  1101,  the  question  was  as  to 
the  liability  of  an  infant  to  an  attorney  for 
services  rendered  the  infant,  at  his  request, 
in  defending  him  when  indicted  for  stealing 
cattle.  The  court  said :  "  The  contracts  of 
an  infant  for  necessaries  are  neither  void 
nor  voidable,  and  we  are  of  opinion  that  the 
services  of  an  attorney  should  be  held  neces- 
sary to  an  infant  when  he  is  charged  by  an 
indictment  with  crime.  His  life  or  his  lib- 
erty and  reputation  are  at  stake,  and  it 
would  be  unreasonable  to  deny  him  the 
power  to  secure  the  means  of  defending  him- 
self. He  may  contract  for  food  and  raiment 
suitable  to  his  condition  in  life,  though  they 
be  such  as  are  not  demanded  by  his  abso- 
lute wants,  and  it  is  not  to  be  questioned 
that  the  immunity  from  punishment  and  dis- 
grace is  a  matter  of  far  more  importance 
to  his  welfare.  It  has  accordingly  been 
held  that  reasonable  attorney  fees  in  de- 
fense of  a  criminal  action  brought  against 
an  infant  are  necessaries."  Following  the 
analog}'  of  the  last  three  cases  cited,  which 
commend  themselves  to  us,  we  think  that 
in  the  case  at  bar  the  action  of  the  defend- 
ant against  her  assailant.  Brown,  was 
brought  for  her  protection,  even  if  the  re- 
sult of  it,  after  paying  the  plaintiff's  coun- 
sel fees,  will  increase  her  estate.  We  are 
of  the  opinion  that  the  counsel  fees  sued 
for  in  this  case  were  legal  necessaries. 

The  third  request  of  the  defendant,  which 
the  presiding  justice  denied,  viz.,  "  If  the 
defendant  was  an  infant  under  the  age  of 
twenty-one  years,  the  father  could  not  bind 
her  estate  by  any  contract  with  the  plaintiff 
for  professional  services," — might  be  correct 
as  an  abstract  proposition  of  law,  discon- 
nected from  the  circumstances  of  this  case; 
but,  with  its  connections,  we  think  it  was 
properly  denied.  The  father's  employment 
of  the  plaintiff  as  counsel  in  the  action 
against  Brown  was  simply  for  his  infant 
daughter  while  he  was  acting  as  her  pro- 
chvin  ami,  and,  in  connection  with  the  con- 
duct of  his  daughter,  was  not  the  father  s 
promise,  but  the  implied  promise  of  the  in- 
fant daughter. 

We  find  no  errors  in  the  rulings  of  the  pre- 
siding justice  at  the  jury  trial  of  which  the 
defendant  can  complain,  for  the  defendant  s 
fourth  request  to  charge  was  gran£ed;  and 
that,  in  our.  opinion,  without  further  ex- 
planation, was  too  favorable  to  the  defend- 
ant. That  request  was  as  follows:  "Noth- 
ing to  the  contrary  appearing,  it  is  pre- 
sumed that  the  father  provided  the  defend- 
ant with  all  necessaries,  and  she  must  bind 
herself  for  necessaries."  It  is  a  general  rule 
that  a  father,  at  least  of  sufficient  ability 
{Pcarce  v.  Olney,  5  R.  I.  269),  is  bound  to 
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supply  an  unemar.  upated  infant  with  food, 
raiment,  etc.  (tin  ordinary  necessaries), 
yet  he  is  not  bound,  in  our  opinion,  to  siip- 
ply  counsel  fees  out  of  his  own  purse  for 
the  infant  in  a  case  like  that  against  Brown ; 
and  the  evidence  showed  that  the  plaintiff 
trusted  the  infant,  and  not  the  father.  The 
principle  upon  which  the  father  of  an  in- 
fant is  obliged  to  provide  the  ordinary  nec- 
essaries is  that  he  is  entitled  to  the  infant's 
wagfj*  until  he  voluntarily  emancipates  her 
during  her  infancy,  or  the  law  emancipates 
her  upon  attaining  her  majority.  The  ac- 
tion against  Brown  was  brought  by  the  in- 
lant  for  the  suffering  he  inflicted  upon  her, 
and  for  her  protection  against  him  in  the 
future.  It  was  not  brought  by  the  father 
for  the  loss  of  the  infant's  services,  and  it 
could  not  have  been  brought  by  him  for  her 
T^uffering ;  hence,  the  amount  recovered  went, 
not  to  him,  but  to  the  infant,  and  has  been 
paid  to  the  infant's  guaxdian.  It  seems  to 
us  clear,  from  analogy,  that,  just  as  an 
emancipated  infant  can  bind  herself  for  nec- 
essaries of  all  kinds  when,  released  from  her 
father's  claim  upon  her  for  the  consideration, 
she  is  liable  to  him  for  the  necessaries  fur- 
nished by  him,  so  she  can  bind  herself  for 
necessaries  such  as  the  one  under  considera- 
tion, for  which,  the  father  not  being  bound 
to  provide  for  her,  he  technically  gets  no 
l>eneiit  from.  It  certainly  does  not  seem  just 
that  a  father,  of  slender  means,  perhaps, 
should  be  obliged  to  pay  counsel  for  serv- 
ices which  technically  he  gets  no  pecuniary 
benefit  from,  and  the  infant's  estate  gets  ail 
the  pecuniary  benefit  of.  In  Munson  v. 
Washhand,  31  Conn.  303,  83  Am.  Dec.  151, 
the  infant's  father  turned  her  out  of  doors, 
while  in  this  case  the  infant's  father  lent 
all  the  aid  in  his  power;  but  in  the  former 
case  the  court  required  the  counsel's  services 
to  be  paid,  and  we  see  no  reason  why  in  this 
t*ase  counsel  is  not  equally  entitled  to  pay 
for  his  services.  Whether,  however,  the 
fourth  charge  was  too  favorable  for  the  de- 
fendant, or  not,  is  of  no  consequence,  as  it 
did  not  injure  the  defendant. 

The  defendant's  conditional  exception, 
contained  in  her  counsel's  words,  **  If  your 
honor  has  charged  that  the  jury  is  to  de- 
cide whether  these  ser\'ices  were  necessary 
or  not,  then  I  wish  to  take  an  exception," 
if  formally  correct  and  allowed,  can  avail 
the  defendant  nothing.  There  arc  authori- 
ties both  ways,  viz.,  that  the  question  of 
ii€»cessaries  is  for  the  court,  and  also  that 
it  19  a  question  for  the  jury.  Inasmuch  as 
the  jurj'  have  found  that  the  plaintiffs 
services  were  necessaries,  if  it  was  a  ques- 
tion for  them,  and  inasmuch  as,  if  it  was 
a  question  for  the  court,  the  court  would 
have  had  to  have  ruled  that  said  services 
were  necesmries  in  this  case,  the  defendant 
has  no  ground  to  be  aggrieved. 

For  the  reasons  hereinbefore  given,  tne 
dt'fcndant's  petition  for  a  new  trial  is  de- 
tiicU^  and  the  case  is  remitted  to  the  Com- 
mon Pleas  Division,  with  direction  to  enter 
jud|?iiicnt  upon  the  verdict. 
GO  i>-   It.  A. 
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An  occupier  of  land  -vrho  nnclertnkes  to 
burn  rnbbisli  thereon  is  under  no  obli- 
gallon  to  guard  children  of  tender  years  who 
are  In  the  habit  of  resorting  there  to  play, 
from  injury  by  approaching  the  fire. 

(October  6,  1902. j 

ON  DEMURRER  to  the  declaration  in  an 
action  brought  to  recover  damages  for 
injuries  to  plaintiff's  minor  child,  which 
were  alleged  to  have  been  caused  by  defend- 
ant's negligence.     Sustained, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Miller  A  Carroll,  for  defendant, 
in  support  of  demurrer: 

The  defendant,  as  owner  or  lawful  occu-  ' 
pant  of  the  premises,  had  the  right  to  u&e 
them  to  burn  thereon  waste  materials. 

The  temptation  to  the  child  to  approach 
the  fire  does  not  constitute  an  invitation,  on 
the  part  of  the  owner  or  occupant,  for  her  to 
come  upon  the  premises. 

Holbrook  v.  Aldrich,  168  Mass.  15,  36  L. 
R.  A.  493,  46  N.  E.  115;  Walsh  v.  Fitchburg 
R.  Co.  145  N.  Y.  301,  27  L.  R.  A.  724,  39  N. 
E.  1068 ;  Delaicarey  L.  &  W.  R.  Co.  v.  Reich, 
61  N.  J.  L.  635,  41  L.  R.  A.  831,  40  Atl.  682; 
Ritz  v.  Wheelinq,  45  W.  Va.  262,  43  L.  R.  A. 
148,  31  S.  E.  093 ;  Barney  v.  Hannibal  d  8t. 
J.  R.  Co.  126  Mo.  372,  26  L.  R.  A.  847,  28 
3.  W.  1069;  Vanderbeck  v.  Hendry,  34  N. 
J.  L.  407 ;  Ratte  v.  Daurson,  60  Minn.  450,  62 
N.  W.  965;  O'Connor  v.  Illinois  C.  R.  Co, 
44  La.  Ann.  339.  10  So.  678. 

To  make  the  defendant  liable  in  an  action 
of  this  kind,  it  is  necessary  to  allege  and 
prove  that  the  acts  done  by  the  defendant 
were  wilfully  injurious,  or  that  the  injury 
was  due  to  the  reckless  or  careless  conduct 
of  the  defendant,  or  that  the  danger  was 
concealed. 

Ryan  v.  Toivar,  128  Mich.  463,  65  L.  R.  A. 
310,' 87  X.  W.  644;  Smith  v.  Jacob  Dold 
Pkq.  Co.  82  Mo.  App.  9;  Stendal  v.  Boyd,  73 
Minn.  53,  42  L.  R.  A.  288,  75  N.  W.  735; 
Kayser  v.  Lindell,  73  Minn.  123,  75  N.  W. 


Note. — As  to  liability  of  railroad  company 
for  Injuries  to  children  playing  on  turntable, 
see  In  this  series,  Chicago,  n.  &  Q.  U.  Co.  v. 
Krayenbuhl  (Neb.)  59  L.  R.  A.  920,  and  cases  In 
footnote  thereto. 

As  to  liability  for  maintaining  on  private 
premises  dangerous  attractions  for  children  gen- 
erally, see  Penso  v.  McCormlck  (Ind.)  9  L.  R. 
A.  313  :  Kodgers  v.  Lees  (Fa.)  12  L.  R.  A.  296 ; 
IJaraey  v.  Ilimnlbal  &  St.  J.  R.  Co.  (Mo.)  26  L. 
R.  A.  847  ;  Missouri.  K.  &  T.  U.  Co.  v.  Edwards 
(Tex.)  32  L.  R.  A.  825;  SIddall  v.  Jansen  (111.) 
39  L.  R.  A.  112;  O'Leary  v.  Broolis  Elevator 
Co.  (N.  D.)  41  L.  R.  A.  677;  Blgga  v.  Consol- 
idated Barb- Wire  Co.  (Kan.)  44  L.  R.  A.  655 ; 
Kopplekoro  v.  Colorado  Cement  Pipe  Co.  (Colo. 
App.)  54  L.  R.  A.  284;  Ryan  v.  Towar  (Mich.) 
.*»5  L.  R.  A.  310 :  Uttermohlen  v.  Roggs  Run 
Mln.  &  Mfg.  Co.  (W.  Va.)  55  L.  R.  A.  911 ;  and 
Brink  ley  Car  Worlts  Mfg.  Co.  v.  Cooper  (Ark.) 
57  L.  R.  A.  724. 
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1038 ;  ^averio-Vella  v.  Brooklyn  Union  Elcv. 
A\  Co.  55  App.  Div.  98.  66  X.  Y.  Supp.  1021 : 
Fitzgerald  v.  Kodgers,  58  App.  Div.  298,  68 
N.  V.  Supp.  946;  Thomas  v.  Pocatello  Power 
cf-  h'rig.  Co.  (Idaho)  63  Pac.  595;  Feehan  v. 
Dohsoiif  10  Va.  Super.  Ct.  6;  Re  Demarest, 
86  Fed.  803;  Fitzpatrick  v.  Cumberland 
(}las8  Mfg.  Co,  61  N.  J.  L.  378,  39  Atl.  675: 
Peters  v.  Boicvian,  115  Cal.  345,  47  Pac.  113, 
598;  Dohhina  v.  Missouri,  K.  d  T.  R.  Co. 
91  Tex.  60,  38  L.  R.  A.  573,  41  S.  W.  62. 

The  doctrine  of  the  Turntable  Cases  must 
be  limited  to  cases  of  attractive  and  dan- 
gerous machinery,  and  to  other  similar  cases 
where  the  danger  is  latent. 

Stendnl  v.  Boyd,  73  Minn.  53,  42  L.  R.  A. 
288,  75  N.  W.  735:  Frickson  v.  Great  yorth- 
erti  R.  Co.  82  Minn.  60.  51  L.  R.  A.  645,  84 
N.  W.  402 :  Tuyist  v.  Winona  de  St.  P,  R.  Co. 
39  Minn.  164,  39  N.  W.  402;  McEachern  v. 
Boston  d  M.  R.  Co.  150  Mass.  515,  23  N.  E. 
231 ;  Gillespie  v.  McGowan,  100  Pa.  144,  45 
Am.  Rep.  365;  Arnold  v.  St.  LouiSy  152  Mo. 
173,  48  L.  R.  A.  291,  53  S.  W.  900;  Uther- 
mohlen  v.  Bogg's  Run  Co.  50  W.  Va.  457,  55 
L.  R.  A.  911,  40  S.  E.  410;  Taylor  v.  Had- 
donfield  d  C.  Turnp.  Co.  65  N.  J.  L.  102,  46 
Atl.  707 ;  Hayes  v.  Norcross,  162  Mass.  546, 
39  N.  E.  282;  Holly  v.  Boston  Gaslight  Co. 
8  Gray,  123,  69  Am!  Dec.  233. 

?Ir.  D.  J.  Holland  for  plaintifT,  contra. 

Rogers,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  demurrer  to  both  counts  of  the 
plaintiff's  declaration  in  an  action  of  tres- 
pass on  the  case  for  nejjligence.  The  first 
count  is  as  follows:  *'For  that  the  said  de- 
fendant on,  to  wit,  the  8th  day  of  July,  a.  d. 
1001,  by  his  agents  and  servants,  was  en- 
gaged in  erecting  a  building  on  Swiss  street, 
near  Kniglit  street,  public  highways  in  the 
city  of  Providence;  that  near  to  and  adjoin- 
ing the  lot  upon  which  said  building  was 
erected  was  a  vacant  lot,  which  for  a  long 
time  theretofore  had  been  used  by  the  occu- 
piers of  the  premises  in  the  vicinity  and 
neighborhood  thereof  as  a  common  resort  for 
pleasure  of  said  occupiers,  and  as  a  play- 
ground for  their  children,  and  in  which  the^ 
plaintiff's  intestate,  a  child  of  one  of  said' 
occupiers,  and  other  children,  the  children  of 
said  occupiers,  with  the  knowledge  and  con- 
sent and  by  the  invitation  of  the  owner  of 
said  premises,  were  occustoraed  to  play,  to 
the  knowledge  of  said  defendant; -and  that 
on,  to  wit,  the  8th  day  of  July,  A.  d.  1901, 
the  said  defendant,  by  his  agents  and  sei-v- 
ants,  lighted  a  large  fire  upon  said  lot  for 
the  purpose  of  burning  waste  materials  used 
in  the  building  of  said  house.  And  the 
plaintiff  avers  that  it  was  the  duty  of  tlie 
defendant  to  take  and  use  reasonable  and 
proper  means  and  precautions  to  prevent  ac- 
cident or  injury  happening  to  the  plaintiff's 
intestate  while  using  said  parcel  of  land  as 
a  playground  aforesaid,  and  to  keep  and 
maintain  said  fire  so  started  by  him  as 
aforesaid  properly  guarded  and  protected 
against  damage  to  the  lives  of  children  of 
tender  years  who  might  go.  wander,  or  be  al- 
lowed or  attracted  thereto  bv  their  childish 
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instincts;  yet  the  defendant,  w^ll  ki  owing 
the  premises,  but  not  regarding  his  duty 
therein  as  aforesaid,  neglected,  faileci,  ard 
refused  to  take  and  use  reasonable  ani 
proper  means  to  prevent  accident  or  injuiy 
to  tl.e  plaintiff's  intestate  while  using  sail 
parcel  of  land  as  a  playground  as  aforesaid, 
and  did  not  keep  and  maintain  said  fire  so 
started  as  aforesaid  properly  protected  and 
guarded.  And  the  plaintiff  avers  that  on, 
to  wit.  the  8th  day  of  July,  a.  d.  1901,  at 
Providence,  the  plaintiff's  intestate,  who 
wa«>  then  and  there  a  child  of  tender  years, 
to  wit,  of  the  age  of  five  years,  being  a  child 
of  one  of  the  occupiers  of  the  premises  in  the 
vicinity  and  neighborhood  of  said  parcel  of 
land,  while  using  said  parcel  of  land  as  a 
playground  aforesaid,  with  the  knowledge 
and  consent  and  by  the  invitation  of  the  de- 
fendant, and  while  in  the  exercise  of  due 
care,  and  allured  and  induced  by  her  child- 
ish instincts  to  approach  said  fire,  her  dress 
suddenly  caught  fire  from  said  fiame,  ajid 
she  v^^as  so  seriously  burned  that  in  conse- 
quence thereof  she  died.'*  The  second  count 
is  substantially  like  the  first,  except  that  it 
is  alleged  that  the  defendant  was  building 
the  house  as  a  contractor,  and  it  is  not  al- 
leged that  the  plaintiff's  intestate  went  up- 
on the  lot  by  reason  of  any  invitation  of  the 
defendant  or  the  owner  of  said  lot.  The 
grounds  of  demurrer  to  the  first  count  are: 
{ 1 )  Bwause  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  (2)  'because 
it  does  not  set  forth  \vith  sufficient  certainty 
wherein  said  defendant's  negligence  con- 
sists; and  (3)  because  it  appears  therein 
that  the  injury  to  the  plaintiffs  intestate 
wa^  caused  by  her  own  negligent  act  in  ap- 
jiroaching  said  fire.  The  grounds  of  demur- 
rer to  the  .second  count  are  the  same  as  those 
to  the  first  count,  with  two  additional 
grounds,  but  the  third  ground  to  the  first 
count  constitutes  the  fifth  ground  to  the  sec- 
ond count.  The  third  and  fourth  grounds  of 
demurrer  to  the  second  count  are :  ( 3 )  Be- 
caiLse  there  is  no  avennent  therein  that 
plaintiff's  intestate  was  upon  said  lot  upon 
the  invitation  or  with  the  knowledge  or  con- 
sent of  said  defendant,  or  upon  the  invita- 
tion or  with  the  knowledge  or  consent  of  the 
owner  of  said  lot,  if  said  defendant  was  not 
the  owner  thereof,  nor  is  there  set  forth  in 
said  count  any  fact  showing  such  invitation, 
knowledge,  or  consent;  (4)  because,  accord- 
ing to  tlie  allegations  in  said  second  count, 
the  defendant  owed  no  duty  to  the  plaintiflT's 
intestate  to  keep  her  from  being  injured  as 
set  forth  in  said  coimt  while  on  said  prem- 
ises. 

In  the  words  of  the  plaintiff's  brief:  *'Tbe 
plaintiff  bases  his  case  solely  upon  the  the- 
ory that  an  occupier  of  land,  having  thereon 
dangerous  agencies,  to  which  children  of  ten- 
der yeais,  too  untrained  and  inexperienced 
to  appreciate  the  dangers  and  resist  the 
temptations  placed  before  them,  are  likely  to 
be  allured  or  attracted,  is  under  the  duty  of 
exercising  the  care  which  an  ordinary  per- 
son would  exercise  in  the  premises  to  pre- 
vent injury  therefrom  to  such  children,  ei- 
ther by  guarding  or  inclosing  the  dangerous 
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agency,  or  by  giving  warning  to  parents  of 
the  existence    of   the  danger."     The   words 
"by  the  invitation  of,"  referring  to  the  own- 
er or  occupier  of  tlie  premises,  in  connection 
with  the  use  of  said  lot  as  a  common  resort 
a<*  a  playground   for  the   children   of   the 
neighborhood,   including   the   plaintiff's   in- 
testate, are  more  than  once  used  in  the  first 
count  of  the  declaration,  yet  an  express  in- 
vitation is  nowhere  alleged,  and  those  words 
are  always  preceded  by  the  words  "with  the 
knowledge  and  consent  and."     With  such  a 
use  of  words,  coupled  with  the  theory  upon 
which  the  plaintiff  bases  his  claim,  as  shown 
in  the  above  quotation  from  his  brief,  we  un- 
derstand   that  the   only   invitation   to   use 
said  lot   as  a  playground  for  children,  in- 
tended to  be  alleged,  was  only  a  construct- 
ive invitation,  or  such,  if  any,  as  could  be 
implied    from    the    owner's    or    defendant's 
knowing  said  lot  was  so  used  without  objec- 
tion made,  and  that,  as  to  the  fire,  there  was 
no  invitation  to  approach  it,  other  than  the 
fact  of  the  fire  being  there,    whereby    the 
plaintifT's   intestate   was   *'allured   and   in- 
duced by  her  childish  instincts  to  approach 
«iid  fire."     We  are  further  led  to  this  un- 
derstanding by  the  fact  that  some  of  the 
cases  cited  on  the  plaintiff's  brief  proceed 
upon  the  doctrine  of  constructive  invitation ; 
that  is,  that  if,  by  way  of  illustration,  a  per- 
son is  allured,  or,  more  properly,  tempted, 
by  some  act  of  a  railroad  company  to  enter 
upon  its  land,  he  is  not  a  trespasser ;  and  it 
has  lieen  held  that  leaving  a  turntable  un- 
guarded is  such  an  act.     We  have  been  thus 
particular  in  defining  our  understanding  of 
the  use  of  the  word  "invitation,"  in  the  first 
count  of  the  declaration,  because  if  the  invi- 
tatiou  to  the  plaintiff's  intestate  to  use  said 
vacant  lot  as  a  playground  was  express,  or 
by  implication  making  it  equal  in  signifi- 
cance to  an  express  invitation,  the  rule  as  to 
liability  would  be  very  different  from  what 
it  would  be  if  the  in^^tation  was  only  con- 
structive, consisting  of  the  kind  of  allure- 
ment or  mere  license  we  have  referred  to. 

The  basis  of  a  cause  of  action  for  injury 
to  a  person  by  reason  of  negligence  or  want 
of  due  care  is  the  breach  of  some  duty  or  the 
nonobservance  of  some  obligation  that  the 
defendant  is  under  to  the  plaintiff.  As  said 
by*  the  New  Jersey  court  of  errors  and  ap- 
peals in  Delaware,  L.  d  W.  R.  Co.  v.  Reich, 
m  N.  J.  L.  035,  637,  41  L.  R.  A.  831,  40  Atl. 
€82 :  "There  cannot  be  such  a  thing  as  the 
neglij»ent  performance  of  a  nonexistent 
duty."  The  very  first  step  in  attempting  to 
fasten  a  liability  upon  a  defendant  is  to 
show  a  duty  he  is  under,  either  by  commis- 
sion or  omission,  to  the  plaintiff.  Having 
done  that,  the  next  step  is  to  show  the 
breach  or  neglect  of  such  duty.  "There  is  a 
clear  distinction,"  said  this  court  in  Beehler 
V.  DanieU,  18  R.  I.  563.  665.  27  L.  R.  A.  512, 
2fl  Atl.  G,  "between  a  license  and  an  invita- 
tion to  enter  premi««es,  and  an  equally  clear 
distinction  as  to  the  duty  of  an  owner  in  the 
two  cases.  An  owner  owes  to  a  licensee  no 
duty  as  to  the  condition  of  premises,  unless 
imposed  by  statute,  save  that  he  should  not 
knowin<;lv  let  him  run  upon  a  hidden  peril 
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or  wilfully  cause  him  harm,  while  to  one  in- 
vited he  is  under  obligation  for  reasonable 
security  for  the  purposes  of  the  invitation." 
In  speaking  of  this  class  of  cases,  Bigelow, 
Ch.  J.,  in  Sweeny  v.  Old  Colony  d  N.  R.  Co. 
10  Allen,  368,  373,  87  Am.  Dec.  644,  after 
referring  to  keepers  of  inns  and  of  shops, 
said:  "The  general  rule  or  principle  appli- 
cable to  this  claj^  of  cases  is  that  an  owner 
or  occupant  is  bound  to  keep  his  premises  in 
a  safe  ajid  suitable  condition  for  those  who 
come  upon  and  pass  over  them,  using  due 
care,  if  he  has  held  out  any  invitation,  al- 
lurement, or  inducement,  either  express  or 
implied,  by  which  they  have  been  led  to  en- 
ter tiiereon.  A  mere  naked  license  or  per- 
mission to  enter  or  pass  over  an  estate  will 
not  create  a  duty  or  impose  an  obligation  on 
the  part  of  the  owner  or  person  in  posses- 
sion to  provide  against  the  danger  of  acci- 
dent. The  gist  of  the  liability  consists  in 
the  fact  that  the  person  injured  did  not  act 
merely  for  his  own  convenience  and  pleas- 
ure, and  from  motives  to  which  no  act  or 
sign  of  the  owner  or  occupant  contributed, 
but  that  he  entered  the  premises  because  he 
was  led  to  believe  that  they  were  intended 
to  be  used  by  visitors  or  passengers,  and 
that  such  use  was  not  only  acquiesced  in  by 
the  owner  or  person  in  possession  and  con- 
trol of  the  premises^  but  that  it  was  in  ac- 
cordance with  the  intention  and  design  with 
which  the  way  or  place  was  adapted  and  pre- 
pared or  allowed  to  be  so  ased.  The  true 
distinction  is  this :  A  mere  passive  acquiea- 
cence  by  an  owner  or  occupier  in  a  certain 
use  of  his  land  by  others  involves  no  liabil- 
ity ;  but,  if  he  directly  or  by  implication  in- 
duces persons  to  enter  on  and  pass  over  his 
premises,  he  thereby  assumes  an  obligation 
'that  they  are  in  a  safe  condition,  suitable 
for  such  use,  and  for  a  breach  of  this  obliga- 
tion he  is  liable  in  damages  to  a  person  in- 
jured thereby."  As  to  what  such  an  induce- 
ment or  allurement  is  will  be  considered 
later.  "The  rule  is."  said  the  supreme  court 
of  New  Jersey  in  Vanderheck  v.  Hendry,  34 
N.  J.  L.  467,  472,  "that  he  who  enjoys  the 
permission  or  passive  license  is  only  relieved 
from  the  responsibility  of  being  a  trespasser, 
and  must  assume  all  the  ordinary  risk  at- 
tached to  the  nature  of  the  place  or  the  busi- 
ness carried  on." 

In  the  case  at  bar  the  defendant  is  sought 
to  be  made  liable  upon  the  doctrine  of  a 
series  of  cases  called  the  "Turntable  Cases," 
consisting  of  Sioux  City  d  P.  R.  Co.  v.  Stout, 
17  Wall.  657,  21  L.  ed.  745,  decided  in  1873, 
and  reviewed  and  adhered  to  in  Union  P.  R. 
Co.  v.  McDonald,  152  U.  S.  262,  38  L.  ed. 
434,  14  Sup.  Ct.  Ren.  619,  decided  in  1894, 
and  of  other  cases  following  it.  In  the  Stout 
Case  a  boy  six  years  old  was  injured  while 
playing  on  a  railroad  company's  land  on  a 
railroad  turntable  that  was  not  attended  or 
guarded  by  any  servant  of  the  company,  waa 
not  fastened  or  locked,  and  revolved  easily 
on  its  axis.  The  propositions  laid  down  in 
that  case  by  Hunt,  J.,  delivering  the  opinion, 
are  that,  "while  it  is  the  general  rule  in  re- 
jjard  to  an  adult  that,  to  entitle  him  to  re- 
cover damages  for  an  injury  resulting  from 
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the  fault  or  negligence  of  another,  he  must 
himself  have  been  free  from  fault,  such  is 
not  the  rule  in  regard  to  an  infant  of  tender 
years.  The  care  and  caution  required  of  a 
child  is  according  to  his  maturity  and  capac- 
ity only,  and  this  is  to  be  determined  in  each 
case  by  the  circumstances  of  that  case." 
Further,  that,  "while  a  railway  company  is 
not  bound  to  the  same  degree  of  care  in  re- 
gard to  mere  strangers  who  are  unlawfully 
upon  its  premises  that  it  owes  to  passengers 
conveyed  by  it,  it  is  not  exempt  from  respon- 
sibility to  such  strangers  for  injuries  aris- 
ing from  ita  negligence  or  from  its  tortious 
acts."  The  doctrine  of  that  series  of  cases 
is  thus  clearly  and  comprehensively  stated 
in  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  403, 
404:  "When  a  child  of  tender  years  com- 
mits a  mere  technical  trespass,  and  is  in- 
jiired  by  agencies  that  to  an  adult  would  be 
open  and  obvious  warnings  of  danger,  but 
not  so  to  a  child,  he  is  not  debarred  from  re- 
covering, if  the  things  instrumental  in  his 
injury  were  left  exposed  and  unguarded,  and 
were  of  such  a  character  as  to  be  likely  to 
attract  children,  excite  their  curiosity,  and 
lead  to  their  injury,  while  they  were  pursu- 
ing their  childish  instincts.  Such  danger- 
ous and  attractive  instrumentalities  become 
an  invitation  by  implication." 

The  facts  alleged  in  both  counts  of  the 
declaration  in  the  case  at  bar  are  so  analo- 
gous to  those  in  the  Turntable  Cases  as  to 
make  the  principle  of  law  properly  applica- 
ble to  one  also  applicable  to  the  other;  and 
inasmuch  as  the  rule  of  the  so-called  Turn- 
table Cases  has  been  adopted  by  many 
courts,  thus  affording  ample  authority,  yet 
whether  we  shall  follow  that  rule  depends 
upon  the  weight  of  the  reason  on  which  it 
rests,  for  some  of  the  courts  which  have  rec- 
ognized the  rule  have  limited  its  operation 
strictly  to  turntables  and  other  dangerous 
and  attractive  machinery,  and  it  has  been 
utterly  rejected  by  the  courts  of  last  resort 
of  New  Hampshire  in  1886,  Massachusetts 
in  1891,  New  York  in  1895.  Texas  in  1897, 
New  Jersey  in  1898,  West  Virginia  in  1898 
and  again  in  1901,  Michigan  in  1901,  and 
Georgia  in  1901.  See  Frost  v.  Eastern  R. 
Co.  64  N.  H.  220,  9  Atl.  790;  Daniels  v.  Ne\c 
York  d  N.  E.  R.  Co.  154  Mass.  349,  13  L.  R. 
A.  248,  28  N.  E.  283;  Walsh  v.  Fitchburg  R. 
Co.  145  N.  Y.  301,  27  L.  R.  A.  724,  39  N.  E. 
1068:  Dobbins  v.  Missouri,  K.  c£-  T.  R.  Co. 
01  Tex.  00,  38  L.  R.  A.  573,  41  S.  W.  62: 
Delaware,  L.  d  W.  R.  Co.  v.  Reich,  01  N.  J. 
L.  635.  41  L,  R.  A.  831,  40  Atl.  682;  Ritz  v. 
Whcclinfj,  45  W.  Va.  262,  43  L.  R.  A.  148, 
31  S;  E.  993;  Vthermohlen  v.  Boqq's  Run 
Co.  50  W.  Va.  457,  55  L.  R.  A.  911,  40  S.  E. 
410:  Ryan  v.  Towar,  128  Mich.  463,  55  L.  R. 
A.  310,^87  N.  W.  644;  Savannah,  F.  d  W.  R. 
Co.  V.  Beavers,  113  Ga.  398,  54  L.  R.  A.  314, 
39  S.  E.  82. 

The  disapproval  of  Sioux  City  d  P.  R.  Co. 
V.  Stout  in  the  cases  just  cited  is  very  em- 
phatic, and  the  president  of  the  supreme 
court  of  appeals  of  West  Virginia,  in  Ritz 
v.  Whcmng,  45  W.  Va.  262,  43  L.  R.  A.  148, 
31  S.  E.  993,  concludes  his  stricture  uixm  it 
in  this  wise  (p.  270,  45  W.  Va.,  p.  153,  43  L. 
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R.  A.,  and  p.  996,  31  S.  E.) :  "I  am  guilty 
of  no  undue  assumption  in  condemning  the 
Stout  Case,  as  it  has  received  in  some  courts 
— the  most  eminent  in  the  land — open  con- 
demnation, and  in  others  criticism  tanta- 
mount to  condemnation,  and  some  which 
followed  it  limit  its  application  to  its  facts, 
or  desire  to  recant." 

It  is  apparent,  as  stated  in  the  New  Jer- 
sev  case  of  Delaware,  L.  d  W,  R,  Co.  v. 
Reich,  01  N.  J.  L.  635,  41  L.  R.  A.  831,  40 
Atl.  682,  and  in  the  West  Virginia  case  of 
Vthermohlen  v.  Bogg^s  Run  Co.  50  W'.  Va, 
457,  55  L.  R.  A.  911,  40  S.  E.  410,  that  the 
principle  on  which  the  doctrine  of  liability 
rests  in  the  Turntable  Cases,  if  sound,  must 
lie  applicable  more  widely  than  to  railroad 
companies  and  their  turntables,  and  that  it 
would  require  a  similar  rule  to  be  applied 
to  all  owners  and  occupiers  of  land,  in  re- 
spect to  any  structure,  machinery,  or  imple- 
ment maintained  by  them  which  presents  a 
like  attractiveness  and  furnishes  a  like  temp- 
tation to  children. 

The  Stout  Case  was  decided  in  October. 
1873,  and  since  then  has  been  referred  to  at 
lease  twice  in  the  court  of  last  resort  in  thi-i 
state.  Bishop  v.  Union  R.  Co.  14  R.  I.  314. 
51  Am.  Rep.  386,  decided  in  Januarj%  1884, 
was  a  case  of  negligence,  where  two  empty 
horse  cars  of  the  defendant,  fastened  togeth- 
er one  behind  the  other,  and  drawn  by  a  sin- 
gle horse,  were  driven  slowly  over  the  com- 
pany's tracks  in  a  public  highway  in  the 
city  of  Providence  by  a  driver  occupying  the 
platform  in  front  of  the  forward  car,  from 
the  stable,  in  Elm  wood,  to  the  repair  shop, 
on  Thurber's  avenue.  The  plaintiff,  a  b«>y 
six  years  old,  to  outstrip  a  playmate  with 
whom  he  was  racing,  jiunped  on  the  rear 
platform  of  the  leading  car,  and  soon  after- 
wards fell  off"  or  jumped  off,  and  was  seii- 
ously  injured.  After  nonsuit,  the  plaintiff 
petitioned  for  a  new  trial,  which  was  de- 
nied; and  Durfee,  Ch.  J.,  delivering  the  opin- 
ion, in  referring  to  a  dangerous  object  left 
exposed,  without  guard  or  attendant,  in  a 
place  of  common  resort  for  children,  said: 
"An  object  so  left  is  a  standing  temptation 
to  the  natural  curiosity  of  a  child  to  exam- 
ine it,  or  to  his  instinctive  propensity  to 
meddle  and  play  with  it.  In  Keffe  v.  Mil- 
waukee d  St.  P.  R.  Co.  21  Minn.  207,  18  Am. 
Kep.  393,  which  was  precisely  like  Stout  v. 
SiounP  City  d  P.  R.  Co.  2  Dill.  294,  Fed.  Cas. 
No.  13,504,  this  peculiarity  was  specifically 
stated,  and  commented  on  as  the  ground  of 
liability.  The  defendant  knew,'  say  the 
court,  'that,  by  leaving  this  turntable  un- 
fastened and  unguarded,  it  was  not  merely 
inviting  young  children  to  come  upon  the 
turntable,  but  was  holding  out  an  allure- 
inent,  which,  acting  upon  the  natural  in- 
stincts by  which  children  are  controlled, 
drew  them  by  those  instincts  into  hidden 
danger.'  These  cases  seem  to  reach  the  lim- 
it of  liability.  They  go  beyond  what  was 
thought  to  l)e  the  limit  in  Mangan  v.  Atter- 
ton,  L.  R.  1  Exch.  239."  The  court  then 
proceeds  to  distinguish  the  case  from  the 
Turntable  Cases.  In  Ooodwin  v.  'SicJcmon 
d  Dtifian,  an  unreported  case,  being  decision 
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No.  3,834  in  this  court,  October  term,  1891, 
the  declaration  set  out  that  the  defendants, 
heing  ill  the  business  of  moving  buildings, 
in  the  course  thereof  used  their  own  lot,  situ- 
ated on  South  Bend  street,  in  Pawtucket,  a 
public   highway,   and   surrounded   by   many 
houses,  and  entirely  open  and  unfenced,  and 
commonly  usetl  by  children  of  tender  age  as 
a  playgiound,  for  storing  and  placing  there- 
on large  quantities  of  timber  and  blocking, 
and  were  in  the  habit  of  piling  such  block- 
ing and  timber  in  such  manner  that  certain 
long  timbers,  by  being  placed  upon  a  tier  of 
«Aid  blocking,  were  easily  tilted  or  balanced, 
and  formed  what  is  commonly  known  as  a 
"see&aw/'  thus  rendering  said  timber  upon 
«aid   piles  of  blocking  not  only  dangerous, 
from  its  liability  to  fall,  but  also  attractive 
to  children,  etc.,  whereby  the  duty  devolved 
upon  the  defendants  to  take  such  care  in  the 
pilinpr  of  such   timbers  and  blocking  so  to 
place  them  that  they  should  not  attract  chil- 
dren thereto,  and  that  the  same  should  not 
be  in  danger  of  falling  upon  and  crushing 
««id  children,  and  so  to  fence  and  otherwise 
to  protect  said  lot  and  said  pile  of  timber 
and  blocking  that  children  should  be  prevent- 
ed from  coming  thereupon,  or  in  such  prox- 
imity thereto  as  to  cause  peril  to  life,  and 
alleging    defendants'   neglect   of   said   duty, 
whereby  a  large  beam  fell  upon  the  plain- 
lijT's  son,  less  than  four  years  old.  who  had 
been  attracted  to  said  lot  by  said  timbers, 
and  so  grievously  injured  him  as  to  cause 
tleath.     The  defendants  demurred,  and  the 
coui-t  oven-uled  the  demurrer  in  a  short  re- 
script, in  this  wise:     "The  court  is  of  the 
opinion  that  the  plaintifT's  case,  as  set  forth 
in  the  dcclai'ation,  falls  within  the  class  of 
cases  represented  by  Siouw  City  d  P.  R.  Co. 
V.  Sfouty  17  Wall.  657,  21  L.  ed.  745."     The 
recognition   of   the   authority   of   the   Stout 
C»S€  accorded  in  the  Bishop  Case  is  alto- 
ffether  too  dubious,  and  that  in  the  Ooodwin 
C(i^€  is  too  little  considered,  to  establish  a 
rule  of  law  by  which  we  are  willing  to  abide 
in  the  ca«<e  at  bar  and  in  future  cases.     In 
the  Bishop  Case  the  court  not  only  does  not 
follow  the  Stout  Case,  but  attempts  to  dis- 
tingiiiMi  it,  and  characterizes  it  sls  "seeming 
to  reach  the  limit  of  liability,"  if  not,  in- 
deed, intimating  that  it  has  exceeded  it,  by 
the  reference  to  Mangan  v.  Atterton^  L.  R. 
1  Exch.  239.     In  the  Ooodicin  Case  the  Stout 
Case  seems  to  have  been  accepted  as  author- 
ity   as  a  matter  of  course,  apparently  with- 
out   mature  consideration,   notwithstanding 
the    very   equivocal   treatment  of  it  in   the 
Bishop  Case,  and  the  fact  that  our  neighbor- 
ing   state  of  New  Hampshire,   in  Frost  v. 
Lastrrn  K.  Co,  64  N.   H.  220,  9  Atl.   790, 
d€H.'ido<l  in  1886,  four  years  before  the  Good- 
ici/i  Case,  declinetl  to  follow  the  Stout  Castf 
in  the  following  unambiguous  terms:     "We 
are    not  prepared  to  adopt  the  doctrine  of 
Sioux  City  d  P.  R.  Co.  v.  Stout,  17  Wall. 
657.   21  L.  ed.  745,  and  cases  following  it, 
that  the  OM^ner  of  machinery  or  other  prop- 
erty attractive  to  children  is  liable  for  inju- 
ries happening  to  children  wrongfully  inter- 
fering  with  it  on  his  own  premises.     The 
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owner  is  not  an  insurer  of  the  safety  of  in- 
fant trespassers.*' 

The  reasoning  of  the  Stout  Case  is  so  un- 
satisfactory that  we  cannot  give  it  our  ap- 
proval, and  it  is  evident  from  the  trend  of 
decisions  during  the  last  seven  years  that 
disapproval  of  tlie  doctrine  of  that  case  ha» 
been  greatly  on  the  increase.  The  supreme 
court  of  Michigan,  speaking  as  late  as  Octo- 
ber 22,  1901,  in  Ryan  v.  Tower,  128  Mich. 
463,  55  L.  R.  A.  310,  87  N.  W.  644,  said: 
"The  rule  laid  down  in  Sioux  City  &  P.  R, 
Co.  V.  Stout  must  be  a  general  one,  applica- 
ble to  every  one;  and,  aside  from  the  impro- 
priety of  judicial  legislation,  a  wise  public 
policy  should  forbid  such  a  sweeping  innova- 
tion by  judicial  main  strength.  In  innumer- 
able cases  the  courts  have  applied  and  con- 
tinue to  apply  the  general  rule  that  a  land- 
owner need  not  protect  a  trespasser,  every 
case  being  an  assertion  of  the  principle 
which  is  disregarded  in  the  cases  relied  up- 
on by  the  plaintifl*.  We  have  cited  a  few  of 
them,— enough,  we  think,  to  show  that  the 
great  weight  of  authority  does  not  sustain 
tlie  principle  of  the  Turntable  Cases.  While 
some  of  the  courts  have  followed  the  rule  of 
Sioux  City  d  P.  R.  Co.  v.  Stout,  both  the 
courts  and  profession  have  evinced  a  tenden- 
cy t<^  allow  this  innovation  to  go  no  further, 
and  refuse  to  consider  it  applicable  to  other 
cases  every  way  analogous.  They  speak  of 
the  cases  generically,  as  the  ^Turntable 
Cases.'  and  treat  such  cases  as  exceptional. 
We  are  of  the  opinion  that  they  are  excep- 
tional, and  that  they  are  not  based  upon 
principle,  but  contravene  one  of  the  old  and 
well-established  rules  of  the  law;  and  we 
therefore  decline  to  recognize  them  aa  au- 
thority, preferring  to  adhere  to  the  better 
doctrine  of  the  other  cases  cited.  The  de- 
fendant owed  no  duty  to  these  children,  who 
were  trespassers." 

We  find  no  satisfactory  ground  for  the 
distinction  sought  to  be  made  between  in- 
fants and  adults,  in  the  duty  of  the  owner 
or  occupier  of  land  to  a  mere  trespasser  to 
keep  his  premises  safe.  Clark,  J.,  in  Frost 
v.  Eastern  R.  Co.  04  N.  H.  220,  9  Atl.  790, 
states  the  law  veiy  clearly  in  this  wise:  "A 
landowner  is  not  required  to  take  active 
measures  to  insure  the  safety  of  intruders, 
nor  is  he  liable  for  an  injury  resulting  from 
the  lawful  use  of  his  premises  to  one  enter- 
ing upon  them  without  right.  A  trespasser 
ordinaril}'  assumes  all  risk  of  danger  from 
the  condition  of  the  premises;  and,  to  re- 
cover for  an  injury  happening  to  him,  he 
must  show^  that  it  was  wantonly  inflicted,  or 
that  the  owner  or  occupant,  being  present 
and  acting,  might  have  prevented  the  injury 
by  the  exercise  of  reasonable  care  after  dis- 
covering the  danger.  .  .  .  The  maxim 
that  a  man  must  use  his  property  so  as  not 
to  incommode  his  neighbor  only  applies  to 
neighbors  who  do  not  interfere  with  or  enter 
upon  it.  .  .  .  To  hold  the  owner  liable 
ior  consequential  damages  happening  to 
trespassers  from  the  lawful  and  beneficial 
use  of  his  own  land  would  be  an  unreason- 
able restriction  of  his  enjoyment  of  it. 
.     .     .     One  having  in  his  possession  agri- 
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cultural  or  mechanical  tools  is  not  respon- 
sible for  injuries  caused  to  trespassers  by 
careless  handling;  nor  is  the  owner  of  a 
fruit  tree  bound  to  cut  it  down  or  inclose  it, 
or  to  exercise  care  in  securing  the  staple  and 
lock  with  which  his  ladder  is  fastened,  for 
the  protection  of  trespassing  boys  who  may 
be  attracted  by  the  fruit.  Neither  is  the 
o\mer  or  occupant  of  premises  upon  which 
there  is  a  natural  or  artificial  pond  or  a 
blueberry  pasture  legally  required  to  exer- 
cise care  in  securing  his  gates  and  bars  to 
guai'd  against  accidents  to  straying  and  tres- 
passing children.  The  owner  is  under  no 
duty  to  a  mere  trespasser  to  keep  his  prem- 
ises safe,  and  the  fact  tliat  the  trespasser 
is  an  infant  cannot  have  the  etrect  to  raise 
a  duty  where  none  otherwise  exists.  *The 
supposed  duty  has  regard  to  the  public  at 
large,  and  cannot  well  exist  as  to  one  por- 
tion of  the  public,  and  not  to  another,  under 
the  same  circumstances.  In  this  respect, 
children,  women,  and  men  are  upon  the  same 
footing.  In  cases  where  certain  duties  ex- 
ist, infants  may  require  greater  care  than 
adults,  or  a  different  kind  of  care:  but  pre- 
cautionaiy  measures,  having  for  their  object 
the  protection  of  the  public,  must,  as  a  rule, 
have  reference  to  all  classes  alike."  Nolan 
V.  New  York,  N.  //.  d-  11.  R.  Co.  53  Conn. 
461,  4  Atl.  106." 

Again,  the  Stout  Case,  it  seems  to  us,  err:* 
in  construing  a  mere  temptation  as  an  allure- 
ment sufficient  to  legally  constitute  an  in- 
vitation to  enter  the  premises  of  another. 
"Temptation,"  says  Holmes,  J.,  in  delivering 
the  opinion  in  HoWrook  v.  Aldrich,  108 
Mass.  15,  36  L.  R.  A.  493,  46  N.  E.  115,  "is 
not  always  in^^tation.  As  the  common  law 
is  understood  by  the  most  competent  author- 
ities, it  does  not  excuse  a  trespass  because 
there  is  a  temptation  to  commit  it,  or  hold 
property  owners  f)ound  to  contemplate  the 
infraction  of  property  rights  because  the 
temptation  to  untrained  minds  to  infringe 
them  might  have  been  foreseen."  It  is  not 
easy  to  give  an  exhaustive  definition,  within 
reasonable  limits,  of  exactly  what  is  meant 
by  the  words  "allureuient  or  inducement" 
that  legally  operate  to  constitute  an  invita- 
tion to  enter  the  premises  of  another :  but, 
as  wc  have  seen  that  mere  temptation  does 
not  form  such  an  inducement,  a  single  illus- 
tration of  what  would  form  such  an  induce- 
ment will  be  sufficient  for  our  purpose. 
Sweeny  v.  Old  Colony  d  N.  R.  Co.  10  Allen. 
308,  87  Am.  Dec.  044,  from  which  we  have 
already  quoted  as  to  the  difference  in  the 
duty  of  an  owner  or  occupier  of  land  to  one 
who  enters  upon  his  land  by  invitation,  ex- 
press or  implied,  and  to  one  who  enters  with- 
out such  invitation,  even  if  he  has  a  mere 
naked  license  or  permission  to  enter  or  pass 
over  the  land,  affords  us  that  illustration. 
In  that  case  a  railroad  company  that  had 
made  a  private  crossing  over  its  track,  at 
gi-ade,  in  a  city,  and  allowed  the  public  to 
use  it  as  a  highway,  and  stationed  a  flag- 
man there  to  prevent  i)€rsons  from  under- 
taking to  cross  when  there  was  danger,  was 
held  liable  in  damages  to  one  who,  using 
due  cue,  was  induced  to  cross  by  a  signal 
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from  the  flagman  that  it  was  safe,  and  was 
injured  by  a  collision  which  occurred  through 
the  flagman's  carelessness. 

We  see  no  good  purpose  to  be  served  by 
our  further  considering  the  general  princi- 
ples upon  which  the  case  at  bar  rests.  Suf- 
fice it  to  s»iy  that  we  approve  the  cases  here- 
inbefore cited  as  disapproving  the  doctrine 
in  the  Stout  Case,  as  well  as  a  masterly 
monograph  entitled  "Liability  of  Landown 
ers  to  Children  Entering  without  Permis- 
sion," in  11  Harvard  Law  Review,  349-373. 
434-448,  by  Hon.  Jeremiah  Smith,  formerly 
one  of  the  justices  of  the  supreme  court  of 
New  Hampshire,  all  of  which  have  learnedly, 
and  some  of  which  have  exhaustively,  consid- 
ered those  principles  and  afford  ample  sup- 
port for  the  views  wc  entertain. 

The  plaintiff  urges  upon  our  attention  tlie 
unreported  case  in  this  court  of  Lemieux  v. 
Darling  et  al.,  Ex.,  No.  2,688  of  1900,  where- 
in the  plaintiff  recovered,  as  one  exactly  an- 
alogous to  the  case  at  bar.     In  that  case  the 
plaintiff's  intestate,  a  child  live  years  old, 
^^hile  attracted  to  the  unfenced  lot  of  the 
defendants  abutting  on  two  public  highways 
in  Woonsocket,  by  an  apple  tree  thereon,  the 
branches   whereof  hung  over  an  insecurely 
guarded   well,   situated   241    feet   from   one 
high.way,  and  95   feet  from  the  other,  fell 
into  said  well  and  was  drowned.     The  court, 
in   a   brief   rescript,   said:     **The   principal 
question  argued,  namely,  the  liability  of  a 
landowner  for  injuries  received  by  trespass- 
ing children   from  some    dangerous    object, 
agency,  or  condition   negligently   permitted 
by  such  landowner  to  exist  on  the  land  tres- 
passed upon,  is  not  before  us.     No  ruling  of 
the  court  denying  such  liability  was  asked 
for  by  the  defendants."     After  a  brief  recit- 
al of  the  instructions  given  by  the  trial  jus- 
tice to  the  jury,  followed  by  the  words,  **and 
no  exception  was  taken  by  the  defendants  to 
such  instructions,"  the  rescript  concludes  a» 
follows:     *'There    is    no   evidence    that    the 
plaintiff  knew  that  the  well  was  not  secure- 
ly  covered   so   that  it  would  be   safe,   and 
therefoie  the  jury  were  warranted  in  finding 
that  he  was  not  negligent."    That  case  seems 
to  us  to  furnish  no  authority  for  the  case  at 
l>ar,  for  in  the  Lemieux  Case  the  defendant*^, 
by  not  i-aising  any  question  of  the  defend- 
ants' liability  to  the  trespassing  child,  prac- 
tically admitted  tiiat  they  had  been  guilty 
of  a  neglected  duty,  and  defended  against 
their  liability  thereon,  on  the  ground  that 
the  child   had   been   guilty  of  contributory 
negligence,  whereas  the  question  in  the  case 
at  bar  is  simply  whether,  on  the  facts  alleged 
in  the  declaration, — construing  the  word  "in- 
vited," contained  therein,  as  referring  only 
to  a  constructive  invitation,  as  explained  in 
the  quotation  from  the  plaintiff's  brief  here- 
inbefore set  forth, — the  defendant  was  liable 
on    any    neglect  of  duty  he  owed    to    the 
plaintiff's  intestate.     With  such  a  construc- 
tion of  the  word  "invited,"  used  in  the  first 
count,  as  intended  by  the  plaintift"s  counsel, 
already  explained,  leaving  both  counts  with- 
out an  allegation  of  invitation  to  the  infant, 
express  or  implied,  other  than  a  constructive 
one,  amounting  at  most  to  a  mere  license  to 
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«nter  upon  the  land,  we  are  of  the  opinion 
that  neither  count  of  the  declaration  states 
facts  suliicient  to  constitute  a  cause  of  ac- 
tion, because  there  is  no  breach  alleged  of 
any  legal  duty  the  defendant  owed  the  in- 
fant; and,  of  course,  if  there  was  no  duty 
owe<l,  there  could  be  no  neglect  of  duty,  and 
the  infant's  injury  was  caused  by  his  own 
n^ligent  act,  solely,  in  approaching  the  fire, 
We  have  already  decided  that  the  construct- 
ive invitation  set  out,  or  intended  to  be  set 
out,  and  hence  treated  by  us  as  such,  is  not 
a  snflficieut  in^^tation  to  cast  a  legal  duty 
uf>on  the  defendant  in  regard  to  said  infant, 
other  than  not  wilfully  subjecting  him  to  in- 
jury ;  and.  as  no  such  wilful  injury  has  been 
alleged,  we  fail  to  see  how  the  suit  can  be 
sustained  without  allegation  and  proof  of  an 
invitation  to  the  infant,  express  or  implied, 
to  enter  upon  said  premises. 

The  plaintiff  raises  the  point  whether  the 
<juestion  of  what  is  an  attraction  for  chil- 
dren is  not  one  for  the  jury.  In  our  view  of 
the  law.  the  question  in  this  case  is  not 
whether  a  fire  is  or  is  not  attractive  to  a 
child,  but  whether,  on  the  undisputed  facts 
alleged  in  this  case, — for  the  demurrer  ad- 
mi  tj>  them  to  be  true, — there  was  any  duty 
on  the  owner  or  oc<nipier  of  the  land  on 
which  this  fire  was  located  to  guard  the 
child  against  it.  Whether  the  facts  alleged, 
not  being  questioned,  raised  a  duty  on  the 
defendant  in  favor  of  the  child,  it  seems  to 
us,  is  a  question  of  law  for  the  court,  that 
can  properly  be  decided  on  demurrer.  In 
Bitz  V.  Wheeling.  45  W.  Va.  262,  43  L.  R.  A. 
148.  31  S.  E.  903,  Brannon,  president  of  the 
West  Virginia  court  of  appeals,  on  page  263, 


45  W.  Va.,  page  150,  43  L.  R.  A.,  and  pa^e 
994,  31  S.  E.  says:  "The  case  is  not  one  in- 
volving credibility  of  witnesses,  or  weight  of 
evidence,  or  the  proper  inferences  and  deduc- 
tions from  evidence,  which  are  matters  prop- 
er for  the  consideration  of  a  jury;  for  the 
material  facts  of  the  case  are  undisputed, 
and  the  case  presents  simply  the  question  of 
law,  whether,  upon  the  facts,  a  liability  rests 
on  the  city.  .  .  .  Where  the  case  turns 
on  the  weight  and  effect  of  the  evidence  in 
proving  or  not  proving  facts  necessary  to 
support  the  action,  and  the  evidence  appre- 
ciably goes  to  prove  such  facts,  it  ought  to 
go  to  the  jury,  as  a  verdict  upon  such  evi- 
dence gives  it  a  force  which  it  might  not 
have  with  the  judge  before  verdict,  and  for- 
tifies the  case  more  against  the  action  of  the 
court,  as  the  court  cannot  set  the  verdict 
aside  unless  plainly  and  decidedly  contrary 
to  or  without  evidence;  but  where* the  case  is 
not  such,  but  one  of  undisputed  or  indisput- 
able facts,  leaving  it  only  a  matter  of  law 
whether  the  facts  show  a  liability  on  the  de- 
fendant, the  court  should  take  the  case  from 
the  jury,  and  direct  a  verdict,  if  the  evi- 
dence shows  no  case  for  the  plaintiff,  be- 
cause, if  there  were  a  verdict  for  him,  it 
would  be  a  finding  against  law,  and  the 
court  always  annuls  a  verdict  against  law 
upon  conceded  or  indisputable  facts." 

For  the  reasons  hereinbefore  set  forth,  we 
think  the  demurrers  to  both  counts  of  the 
declaration  must  be  sustained. 

Demurrers  snstaiyied,  and  case  remitted  to 
the  Common  Pleas  Division  for  further  pro- 
ceedings. 
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m.  CAlllnir  tor  the  remainder  of  the 
record  of  «  aiitt,  part  of  which  has  been 
introdaced  in  evidence  by  plaintiff,  is  not  an 
Introduction  of  original  evidence,  so  as  to  de- 
stroy the  right  to  demur  to  plaintiff's  evi- 
dence. 

le.  W  ordii  apokem  by  a  'vrltness  In  a 
Judicial  proceedlnor  concerniniT  a 
•tranirer  to  the  satt,  which  are  pertinent 
to  the  Issues  involved,  and  fairly  responsive  to 
questions  propounded  to  him,  are  absolutely 
privileged  notwithstanding  actual  malice. 

.n.  Charges  that  one  ivho  had  offered  to 
complete  a  bnildlniT  at  the  contract 
yrlce  did  not  pay  for  materials  purchased, 
and  did  not  use  the  character  of  materials 
called  for  by  his  contracts,  are  responsive  to 
Inquiries  as  to  his  being  a  reliable  contractor, 
and  pertinent  to  an  inquiry  as  to  damages 


suffered  by  Interference  with  the  construction 
of  the  building,  which  was  alleged  to  have  in- 
creased its  cost,  so  as  to  be  privileged. 

(November  29,  1902.) 

ERROR  to  the  Circuit  Court  for  Knox 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  slander.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Green  A  Shields,  for  plaintiff  in 
error : 

By  an  abssolutely  privileged  communica- 
tion is  meant  a  publication  in  respect  of 
which,  by  reason  of  the  occasion  upon  which 
it  is  made,  no  remedy  can  be  had  in  a  civil 
action  for  libel. 

Townshend,  Slander  &  Libel,  248,  §  202: 
Ruofis  V.  Backer,  6  Heisk.  405,  19  Am.  Rep. 
598;  IShadden  v.  McEliree,  86  Tenn.  153,  5 
S.  W.  002;  Lea  v.  White,  4  Sneed,  113;  1 
Starkie,  Slander  &  Libel,  403,  404;  Cooke, 
Defamation,  48. 


Ncyrc. — ^As  to  privilege  of  defamatory  testi- 
mony, see  also,  in  thi»  series.  Cooper  v.  Pbipps 
<Or.)  22  L.  R.  A.  836,  and  note;  and  Blakes- 
lee  ▼.  Carroll  (Conn.)  25  L.  R.  A.  106. 

Ajb  to  privilege  of  defamatory  words  used  in 
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pleading,  see  Randall  v.  Hamilton  (La.)  22  L. 
U.  A.  G49,  and  note;  Sherwood  v.  Powell  (Minn.) 
29  L.  R.  A.  133;  Jones  v.  Brownlee  (Mo.)  53 
L.  R.  A.  445;  and  Grant  v.  Hayae  (La.)  54  L. 
R.  A.  'j30. 
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Before  a  witness  eaii  be  held  liable  in  a 
civil  action,  it  must  be  shown  that  hia  state- 
ments were  not  only  false  and  malicious,  but 
that  they  were  not  pertinent  to  the  issues, 
and  not  in  response  to  questions  asked  by 
counsel. 

Cooptr  V.  Phipps,  24  Or.  357.  22  L.  R.  A. 
839,  33  Pac.  985;  Shaddcn  v.  McEhcec,  86 
Tenn.  14G,  5  S.  W.  602;  Odgers,  Libel  & 
Slander,  p.  191 ;  Hoar  v.  Wood,  3  Met.  193. 

Mtssrs.  Templeton,  Carlook,  Sc  Tem- 
pleton,  for  defendant  in  error: 

Defaniator}^  words  spoken  or  written  of  a 
party,  which  prejudice  such  person  in  his 
profession  or  trade  or  business,  are  action- 
able in  themselves  without  proof  of  special 
damajjes. 

Contitiental  Sat.  Bank  v.  Botcdre  Bros.  ^2 
Tenn.  723.  23  S.  \V.  131 ;  Mattson  v.  Albert, 
97  Tenn.  232,  36  S.  W.  1090. 

Defamatoiy  statements  made  by  a  witness 
under  oath  in  the  course  of  judicial  proceed- 
ings are  not  absolutely,  but  only  prima  facie 
or  conditionally,  privileged. 

Proof  of  actual  malice  may  destroy  the 
privilege. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1048. 

Shields,  J.,  delivered  the  opinion  of  the 
court ! 

This  is  an  action  to  recover  damages  for 
alleged  slanderous  words  spoken  by  Cooley, 
the  plaintifi'  in  error,  of  and  concerning  Gal- 
yon,  the  defendant  in  error,  while  being  ex- 
amined as  a  witness  before  the  master  upon 
a  reference  to  ascertain  damages  resulting 
from  the  wrongful  suing  out  of  an  injunc- 
tion issued  in  the  case  of  Eckle  et  al.  against 
the  Florence  Crittendon  Home,  lately  pend- 
ing in  the  chancery  court  of  Knox  county. 
Galyon  and  Cooley  were  both  contractors 
and  builders  residing  in  Knoxville,  and 
neither  was  a  party  to  the  chancery  cause. 
Tlie  declaration  contains  two  counts. — one 
in  slander  and  one  in  libel, — both  predicated 
upon  the  same  words,  which  are  hereinafter 
set  out,  in  stating  the  aveiments  of  a  special 
plea  filed  by  the  defendant.  It  is  averred 
that  the  words  were  falsely  and  maliciously 
spoken  and  published  of  and  concerning  the 
plaintiff,  with  respect  to  his  occupation  and 
business  as  a  builder  and  contractor,  to  his 
damaofc  .$5,000.  The  defendant  filed  a  plea 
of  not  guilty,  and  a  special  plea  in  which 
he  says  tliat  he  uttered  the  language  com- 
plained of  while  being  examined  as  a  wit- 
ness in  a  suit  pending  in  the  chancery  court 
of  Knox  county,  styled  '*(/.  B.  Eckle  et  al. 
vs.  Flonncc  Cril tendon  Home,*^  in  answer  to 
questions  put  to  him  by  counsel  in  the  said 
cause:  that  the  bill  in  said  cause  was  filed 
to  enjoin  the  Florence  Crittendon  Home 
from  completing  a  house  then  in  course  of 
construction,  and  designed  as  a  home  for  fall- 
en women:  that  an  injunction  was  issued 
in  «4aid  cause,  and  remained  in  force  until 
the  cause  was  heard  and  the  bill  dismissed : 
that  upon  a  reference  to  the  master  to  hear 
proof,  and  report  what  damages,  if  any,  the 
Florence  Crittenden  Home  had  sustained  by 
reason  of  the  wrongful  suing  out  of  said  in- 
junrtion,  it  was  proved  that  at  the  time  the 
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injunction  was  issued  the  Florence  Critten- 
don Home  had  awarded  the  contract  for  the 
building  of  said  house  to  Thomas  &  Turner, 
contractors,  for  the  contract  price  of  $2,497,. 
and  that  after  the  dissolution  of  the  injunc- 
tion they  refused  to  carry  out  the  contra<*t, 
because  of  an  advance  in  wages  and  mat-e- 
rial,  unless  the  Florence  Crittendon  Home 
would  pay  them  the  additional  sum  of  $303.- 
90 ;  that  the  complainants,  Eckle  and  othei  s,, 
claimed  that  Galyon,  who  was  alleged  to  be 
a  reliable  contractor,  w-as  then  offering  to 
do  the  building  for  the  original  contract 
price  of  $2,497,  and  that  therefore  the  de- 
fendant was  not  damaged  by  the  wrongful 
suing  out  of  the  injunction:  that  upon  tlii?^ 
reference  the  defendant,  who  was  in  no  way 
interested  in  or  connected  with  said  litiga- 
tion, was  called  and  sworn  as  a  witness  in 
behalf  of  the  Florence  Crittendon  Home,  to 
prove  the  advance  in  the  price  of  labor  and 
material,  and,  on  cross-examination  by  the 
complainant's  solicitors,  he  was  asked  ques- 
tions, and  made  answers  thereto,  as  follows: 

Q.  Is  Mr.  Galyon  a  reliable  contractor? 

.4,  I  know  Mr.  Galyon  hasn't  paid  us  for 
some  bills  that  he  bought  last  year.  We 
woidd  not  sell  him  lumber  to-day  without 
cash. 

Q.  He  is  considered  reliable  with  respect 
to  his  work,  is  he  not? 

.1.  That  depends  on  how  broad  a  sweep 
you  give  the  word  "reliable.*'  If  you  mean 
he  faithfully  performs  all  his  contracts  in 
every  particular,  I  must  say  he  is  not  reli- 
able. In  other  words,  I  will  be  a  little  more 
explicit.  He  will  complete  a  contract,  and 
put  in  an  inferior  grade  of  material  than 
what  is  called  for  in  the  specifications. 

That  these  answers  had  reference  to  the 
said  inquiry,  and  were  fairly  responsive  to 
the  questions  asked  him  by  counsel:  and  that 
they   were  absolutely  privileged,  under  the 
law.     He  denies  that  he  uttered  the  words 
maliciously.     While  this  defense  could  have 
been  made  imder  the  general  issue,  it  could 
also  be  made  by  special  plea.     Shadden  v. 
McEhcee,  80  Tenn.  148,  5  S.  W.  602.     Issue 
was  joined,  and  the  case  was  tried  by  the 
circuit  judge  and  a  jui-y,  and  upon  the  trial 
the  plaintiff  introduce<i  the  solicitor  of  tlie 
complainants  in  the  cause  of  Eckle  and  oth- 
ers against  the  Florence  Crittendon  Home, 
as  a  witness  in  his  behalf,  and  had  him  iden- 
tify  the  original  bill,  the  answer,  the  decree 
denying  the  complainants  relief,  and  order- 
ing the  reference  to  the  master  to  ascertain 
the  damages  sustained  by  the  defendant  by- 
reason  of  the  wrongful  issuance  of  the  in- 
junction, and  the  deposition  given  by  defenil- 
ant,  Cooley,  in  the  chancery  cause :  the  orig- 
inal  papers  being  used  by  consent,   all    of 
which    were   then   read   in'  evidence  by  t  he 
plaintiff.     Upon  cross-examination  the  wit- 
ness identified  the  depositions  of  other  wit- 
nesses taken  in  the  cause,  the  report  of  the 
master  allowing  damages  to  the  defendant  in 
that  cause,  and  the  decree  confirming  the 
same,  which  were  then  read  to  the  jurj*    hy 
defendant's   attorney.     Other   evidence   "wa^ 
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introduced  by  the  plaintiff  tending  to  prove 
that  the  defendant  gave  the  deposition  read, 
and  entertained  malice  toward  the  plaintifif. 
The  proof  introduced  by  the  plaintiff  sus- 
tained the  averments  of  the  special  plea,  and 
upon  the  conclusion  of  plaintiff's  evidence 
the  defendant  filed  a  demurrer,  in  proper 
form,  thereto,  which  was  overruled  by  the 
court,  and  the  damages  of  the  plaintiff  as- 
sessed by  the  jury  at  $500,  and  judgment 
(^iven  therefor;  and  the  defendant  has 
brought  the  case  before  this  court,  and  as- 
signs error. 

For  the  plaintiff  it  is  said  that  the  de- 
fendant, by  calling  out  and  reading  in  evi- 
dence those  portions  of  the  record  in  the 
chancery  cause  which  the  plaintiff  had  not 
oil ered,*  introduced  original  evidence  in  his 
I'ehalf,  and  lost  his  right  to  demur  to  the 
evidence  of  the  plaintiff,  and  that  for  this 
reason  the  action  of  the  court  in  overruling 
the  demurrer  was  correct,  regardless  of  other 
questions.  It  is  true  that,  if  a  defendant  in- 
troduce any  original  evidence  in  his  behalf, 
he  cannot  demur  to  the  evidence  of  the  plain- 
tiff: but.  Can  it  be  said  that  the  evidence 
elicited  by  the  defendant  in  this  case  was 
original  evidence?  Clearly  not.  The  plain- 
tiff*  had  introduced  part  of  the  record  m  the 
-chancer^'  cause,  and  it  was  perfectly  com- 
jx'tent  for  the  defendant  to  call  for  the  re- 
mainder of  it.  It  would  have  been  the  bet- 
ter practice  to  have  required  the  plaintiff  to 
read  the  entire  record;  but,  having  failed  to 
do  so,  the  defendant  had  the  right  to  call  for 
the  rest  of  it,  and  examine  the  witness  then 
upon  the  stand  in  relation  to  it.  This  was 
legitimate  cross-examination,  in  the  strictest 
M.'nse,  as  the  evidence  brought  out  related  to 
41  nd  was  germane  to  that  elicited  in  the  ex- 
amination in  chief.  But  whether  germane 
or  not,  the  defendant  had  the  right  to  bring 
out  upon  crossrcxami nation  any  matter  per- 
tinent to  the  issue ;  the  rule  in  Tennessee  be- 
ing  that  the  cross-examination  is  only  lim- 
ited by  relevancy  and  competency  of  the  evi- 
dence'sought  to  be  introduced,  and  the  de- 
fendant, by  exercising  this  right,  is  not  pre- 
>cluded  from  demurring  to  the  evidence.  This 
question  was  fully  discussed  in  the  case  of 
/<onds  V.  Southern  R.  Co.  108  Tenn.  1,  64  S. 
^^  .  478,  and  the  rule  there  stated  as  here  ap- 
plied. 

The  question  upon  which  this  case  must 
1x5  determined  is  whether  the  language  im- 
l>uted  to  the  defendant  is  actionable.  It  is 
well  settled  that  defamatory  words  falsely 
"spoken  or  written  of  one,  which  prejudice 
liiro  in  his  business  or  occupation,  are  ac- 
tionable, without  proof  of  special  damage; 
And  therefore  the  publication  of  the  words 
imputed  to  the  defendant,  other  (questions 
out  of  the  way,  would  entitle  plaintiff  to  re- 
or^ver.  Continental  Nat.  Bank  v.  Bowdre 
Bros.  92  Tenn.  723,  23  S.  W.  131;  Mattson 
V.  .Albert,  07  Tenn.  232,  36  S.  W.  1090.  The 
defendant,  however,  insists  that  the  words 
liere  spoken  and  published  are  absolutely 
privileged,  on  account  of  the  occasion  when 
done,  re)*ardless  of  the  presence  of  malice; 
the  only  inquirj'  allowed  being  whether  they 
^^ere  pertinent  to  the  issues  involved  in  the 
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cause  in  which  the  defendant  was  examineil 
as  a  witness,  and  fairly  responsive  to  the 
questions  propounded  to  him  by  counsel; 
while  for  the  plaintiff  it  is  said  that  the 
words  are  only  qualifiedly  or  conditionally 
privileged,  and,  malice  appearing,  they  are 
actionable.  The  question  is  therefore  pre- 
sented w^hether  the  answers  of  the  defend- 
ant in  question  are  absolutely,  or  only  condi- 
tionally, privileged. 

"By  an  al>solutely  privileged  communica- 
tion," says  Mr.  Townshend  in  his  work  on 
Slander  and  Libel  [4th  ed.  §  209,  p.  297]. 
"is  not  to  be  understood  a  publication  for 
which  the  publisher  is  in  no  wise  respon^i- 
)>le ;  but  it  means  a  publication  in  respect  of 
which,  by  reason  of  the  occasion  upon  which 
it  is  made,  no  remedy  can  be  had  in  a  civil 
action  of  slander  or  libel.  A  conditionally 
privileged  communication  is  a  publication 
made  on  an  occasion  which  furnishes  a 
prima  facie  legal  excuse  for  the  making  of 
it,  and  which  is  privileged  unless  some  addi- 
tional fact  is  shown  which  so  alters  the  char- 
acter of  the  occasion  as  to  prevent  it  fur- 
nishing a  legal  excuse."  Townshend,  Slan- 
der &  Libel,  p.  248,  §  202,  cited  and  ap- 
proved in  Ruohs  v.  Backer,  6  Ileisk.  405,  19 
Am.  Rep.  598.  In  Odgers,  Libel  &  Slander, 
p.  191,  it  is  said:  *'A  witness  in  the  box  is 
absolutely  privileged  in  answering  all  the 
questions  asked  him  by  the  counsel  on  either 
side;  and,  even  if  he  volunteers  an  observa- 
tion (a  practice  much  to  be  discouraged), 
still,  if  it  has  reference  to  the  matter  in  is- 
sue, or  fairly  arises  out  of  any  question 
asked  him  by  counsel,  though  only  going  to 
his  credit,  such  observation  will  also  be  priv- 
ileged. .  .  .  But  a  remark  made  by  a 
witness  in  the  box,  wholly  irrelevant  to'the 
matter  of  inquiry,  uncalled  for  by  any  ques- 
tion of  counsel,  and  introduced  by  the  wit- 
ness maliciously,  for  his  own  purposes, 
would  not  be  privileged,  and  would  also 
probably  be  a  contempt  of  court."  This 
statement  of  the  law  is  quoted  and  approved 
bv  this  court  in  the  case  of  Shadden  v.  J/c- 
Elwee,  86  Tenn.  160,  5  S.  W.  602.  In  the 
case  of  Lea  v.  White,  4  Sneed,  113,  115,  it  is 
said:  "There  is  a  .  .  .  class  of  cases 
which  are  absolutely  privileged,  and  depend 
in  no  respect  for  their  protection  upon  their 
bona  fides.  The  occasion  is  an  absolute 
privilege,  and  the  only  questions  are  whether 
the  occasion  existed,  and  whether  the  matter 
complained  of  was  pertinent  to  the  occasion. 
.  .  .  In  this  class  are  embraced  judicial 
proceedings.  The  proceedings  connected 
witli  the  judicature  of  the  country  are  so 
important  to  the  public  good  that*  the  law 
holds  that  nothing  which  may  be  therein 
said  with  probable  cause,  whether  with  or 
without  malice,  can  be  slander,  and,  in  like 
manner,  that  nothing  written  with  probable 
cause  imder  the  sanction  of  such  occasion 
can  be  libel.  The  pertinency  of  the  matter 
to  the  occasion  is  that  which  is  meant  by 
probable  cause,  and  probable  cause  is,  in  this 
class  of  absolutely  privileged  communica- 
tions, what  bona  fides  is  to  the  class  of  con- 
ditionally privileged  communications,  which, 
we  have  seen,  are  protected  unless  there  is 
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malice  in  fact/*  In  the  case  of  Cooper  v. 
Phippa,  24  Or.  357,  22  L.  R.  A.  839,  33  Pac. 
980,  the  court  said :  ** While  there  is  some 
contiict  in  the  adjudged  cases  as  to  whether 
witnesses  are  absolutely  exempt  from  liabil- 
ity to  an  action  for  defamatory  words  ut- 
tered or  published  in  the  course  of  judicial 
proceedings,  it  is  agreed  by  all  the  authori- 
ties that  they  are  presumptively  so ;  and,  be- 
fore a  witness  can  be  held  liable  in  a  civil 
action,  this  presumption  must  be  overcome 
by  showing  affirmatively  that  such  state- 
ments were  not  only  false  and  malicious,  but 
that  they  were  not  pertinent  to  the  issues, 
and  not  in  response  to  questions  asked  by 
counsel."  In  the  same  case  the  court  fur- 
ther said:  "In  this  country  many,  and  per- 
haps a  majority,  of  the  courts,  have  refused 
to  adopt  an  absolute  and  unqualified  privi- 
lege of  a  witness,  as  laid  down  by  the  Eng- 
lish courts;  but  it  is  agreed  that  a  witness 
is  absolutely  privileged  as  to  everything  said 
by  him  having  relation  or  reference  to  the 
subject-matter  of  inquiry  before  the  court, 
or  in  response  to  questions  asked  by  counsel, 
and  presuniptivelv  so  as  to  all  his  state- 
ments." 24  Or.  357,  22  L.  R.  A.  840,  33 
Pac.  980.  In  the  case  of  Hoar  v.  Wood,  3 
Met.  193,  the  court  said:  "We  take  the 
rule  to  be  well  settled  by  the  authorities 
that  words  spoken  in  the  course  of  judicial 
proceedings,  though  they  are  such  as  impute 
crime  to  another,  and  therfore,  if  spoken 
elsewhere,  would  import  malice,  and  be  ac- 
tionable in  themselves,  are  not  actionable  if 
they  are  applicable  and  pertinent  to  the  sub- 
ject of  inquiry.  The  quest  ion, 'therefore,  in 
such  cases,  is  not  whether  the  words  spoken 
are  true,  not  whether  they  are  actionable  in 
themselves,  but  whether  they  were  spoken  in 
the  course  of  judicial  proceedings,  and 
whether  they  were  relative  and  pertinent  to 
the  cause  or  subject  of  inquiiy."  In  the 
ease  of  Garde  mat  v.  McWUliams,  43  La. 
Ann.  451.  9  So.  108,  it  is*said:  "Certain 
commnnications  are  absolutely  privik^ged, 
ttnd  no  person  is  liable,  either  civilly  or  crim- 
inally, in  respect  of  anythihg  published  by 
him  in  the  course  of  his  duty  in  any  judicial 
proceeding.  This  privilege  extends  to  par- 
ties, counsel,  witnesses,  jurors,  and  judges 
in  a  judicial  proceeding,  to  procee<lings  in 
legislative  bodies,  and  to  all  who.  in  the  dis- 
charge of  public  duty,  or  the  honest  pursuit 
of  private  right,  are  compelled  to  take  part 
in  the  administration  of  justice  or  in  legisla- 
tion." Citing  Heard,  Libel  &  Slander,  §§ 
90,  103,  110:  Newell,  Defamation,  p.  423,  §§ 
20,  27:  FUl'  v.  i<oniat,  33  La.  Ann.  1400; 
Vinos  V.  Mrrchants'  Mut.  Ins.  Co.  33  La. 
Ann.  1205.  The  case  of  Shadden  v.  McEl- 
wee,  SO  Tenn.  140.  5  S.  W.  002,  is  relied  up- 
on as  supporting  the  position  of  the  plain- 
tiff, but  it  does  not  do  so.  That  case  was 
before  this  court  upon  the  denmrrer  inter- 
posetl  by  the  defendant  to  the  replication  of 
the  plaintiff  to  a  plea  averring  that  the 
words  upon  which  the  action  was  predicated 
were  uttered  while  the  defendant  was  being 
examined  as  a  witness  in  a  certain  suit,  in 
response  to  questions  propounded  to  him, 
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and  that  his  answers  were  responsive  and 
privileged,  replying  that  the  words  were  not 
uttered  in  response  to  questions  asked  de- 
fendant while  on  the  witness  stand,  and  that 
they  were  not  pertinent  to  the  issues  in  said 
suit,  but  were  voluntarily  injected  into  his- 
testimony,  and  falsely  and  maliciously  spok- 
en for  the  purpose  of  injuring  the  plaintiff, 
and  the  demurrer  was  properly  overruled. 
But  it  is  there  expressly  held,  upon  the  au- 
thority of  Lea  V.  White,  4  Sneed,  113,  115, 
and  Odgers,  Libel  &  Slander,  p.  191,  which 
are  quoted  and  approved  in  the  opinion  of 
the  coui*t,  that,  when  the  communications  of 
a  witness  are  fairly  responsive  to  the  ques- 
tions propounded,  or  pertinent  to  the  in- 
quiry, they  are  absolutely  privil^ed,  al- 
though he  may  have  entertained  malice 
toward  the  plaintiff.  It  is  immaterial  that 
neither  the  plaintiff  nor  the  defendant  were 
parties  to  the  cause  in  which  the  defendant 
was  called  to  testify.  The  majority  of  wit- 
nesses are  not  parties  to  the  cause  in  which 
they  are  examined,  and  facts  in  relation  to 
other  strangers  to  the  litigation  often  be- 
come the  subject  of  necessary  inquiry.  If 
the  privilege  was  confined  to  parties,  it 
would  be  reduced  to  narrow  limits,  and  the 
proper  administration  of  justice  would  be 
<]^reat]y  embarrassed  and  made  difficult. 

Applying  these  principles  to  this  case,  the 
(juestion   is   not  whether  the   words  spoken 
by  the  defendant  were  false  and  malicious, 
but,  Were  they  sjxjken  in  a  judicial  proceed- 
ing, and  were  they  relevant  and  pertinent  to 
the  subject  of  inquiry  in  that  proceeding:,  or 
responsive   to  questions   propounded   to   the 
defendant  by  counsel  while  being  examined 
therein  as  a  witness?    If  they  were,  they  are 
absolutely  privileged,  and  the  plaintiff's  ac- 
tion must  fail.    That  the  words  were  spoken 
in  the  course  of  a  judicial  proceeding  is  con- 
ceded;  and  the  only  question  that  remains 
to  be  determined  is.  Were  the  answers  of  the 
witness  pertinent  to  the  inquiry,  or  respon- 
sive to  the  questions  asked  by  the  counsel? 
The  issue  being  tried  in  the  chancery  call^e, 
in  relation  to  which  the  defendant  was  ex- 
amined as  a  witness  for  the  Florence  Crit- 
tendon  Home,  was  what  damages  it  had  sus- 
tained by  being  delayed  in  building  a  hou-^t* 
by  the  iujimction  issued  against  it;  and  de- 
fendant was  called  to  testify  as  to  the  dif- 
ference in  the  cost  of  material  and  construc- 
tion at  the  time  the  injunction  was  issued 
and  when  the  bill  was  dismissed,  as  bearinoj 
upon  this  issue.     The  plaintiff,  Galyon,  had 
offered  to  build  the  house  for  the  same  prii-e 
for  which  the  defendant  had  contracted   it 
when     enjoined,    and     the     question    aro;« 
whether  he  was  a  reliable  contractor,    and 
would  and  could  comply  with  a  contract  to 
do  the  building  if  it  were  let  to  him;   and, 
with  a  view  of  proving  this,  the  witness  was. 
cross-examined  by  the  solicitor  for  the  com- 
plainants, and  made  the  answers  of  which 
the  plaintiff  complains.    These  answers  were 
clearly  pertinent  to   the   investigation.      If 
Mr.  Galyon   was  a  reliable  contractor,    his 
proposition    to   build   the   house   tended    to 
prove  that  the  defendant  had  sustained   no 
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loss;  and,  if  he  was  unreliable,  the  effect  of 
the  proposition  as  evidence  was  weakened. 
The  answers  were  also  fairly,  and  evidently 
intended  to  be  directly,  responsive  to  the 
questions  propounded  to  the  witness.  If  the 
plaintiff  did  not  pay  for  the  material  he 
used  in  building,  or  did  not  use  the  charac- 
ter of  material  called  for  in  his  contract,  he 
was  not  a  reliable  contractor. 
We   are   of   the   opinion   that   the   words 


spoken  by  the  defendant  of  the  plaintiff 
were,  on  account  of  the  occasion,  absolutely 
privileged,  and  that  no  action  can  be  main- 
tained upon  them.  There  is  therefore  no  evi- 
dence to  sustain  a  verdict  against  the  de- 
fendant, and  the  demurrer  to  the  plaintiff's 
evidence  should  have  been  allowed. 

The  judgment  of  the  Circuit  Court  is  re- 
versed y  the  demurrer  sustained,  and  the 
plaintiff's  suit  dismissed. 
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A  Btipiilatloit  in  a  cl&attel  mortsaire 
antl&orlBiuir  the  mortffasee  to  take 
posaeiiBloit  of  the  mortgaged  property  upon 
failure  of  the  mortgagor  to  make  payments 
B«Knired  thereby  is  not  contrary  to  public  pol- 
icy, and  will  authorize  the  mortgagee  to  talse 
peaceable  possession  of  the  property,  even 
against  the  will  of  the  mortgagor. 

(January  8,  1903.) 

pERTIFICATION  by  the  Court  of  Civil 
\y  Appeals  for  the  Third  Supreme  Judi- 
cial District  of  questions  arising  upon  ap- 
peal by  defendant  from  a  judgment  of  the 
Travis  County  Court  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
a  Helped  wrongful  seizure  of  property  in 
plaintiff's  possession.  Answer  favorable  to 
appellant  rt turned. 

The  facts  are  stated  in  the  opinion. 

^tessrs,  Faulk  Sc  Patterson,  for  appel- 
lant: 

A  party  who  has  the  right  to  possession  of 
properly,  by  the  express  terms  of  a  contract, 
upon  the  happening  of  a  certain  event  named 
in  the  contract,  is  not  required  to  resort  to 
the  courts  for  the  purpose  of  securing  or  ob- 
tainiug  possession  of  the  property  so  long 
.uj  he  can  exercise  his  right  to  take  posses- 
sion of  it  without  committing  a  breach  of 
the  peace  or  violating  some  criminal  law. 

White  Sewing  Mach.  Co,  v.  Country  23  Ky. 
L.  Rep.  1125,  64  S.  W.  841;  Walsh  v.  Taylor, 
:J9  Md.  595;  Street  v.  Sinclair ,  71  Ala.  110; 
Bums  V.  Campbell,  71  Ala.  271;  Browii  v. 
Phillips,  3  Bush.  656;  Boone.  Mortg.  §  276, 
p.  3t»6;  Jones,  Chat.  Mortg.  §  434,  p.  448. 

The  clause  authorizing  and  empowering 
-the  defendant  to  take  possession,  in  the 
capacity  of  mortgagee,  of  the  mortgaged 
property  upon  failure  of  plaintiff  to  pay  the 
unpaid  purchase  money  when  due,  and  to 
f^«ll  the  same  at  public  or  private  sale,  is  a 
valid  contract  stipulation  which  formed  an 
cf^sential  part  of  the  consideration  of  the 
mortgage,  and  which  the  parties  to  the 
niortgage  had  the  legal  right  and  power  to 
insert  in  the  mortgage. 


Nuts. — As  to  right  to  take  possession  of  and 
0ell    mortgaged   Chattels,   see   Robisqn  ▼.    Gray 
4  Iowa )  23  L.  R.  A.  780,  and  note. 
eo  L.  R.  A. 


Wedig  v.  San  Antonio  Brewing  Asso. 
(Tex.  Civ.  App.)  60  S.  W.  667;  Harling  v. 
Creech,  88  Tex.  300,  31  S.  W.  357;  White 
Se icing  Mach.  Go.  v.  Conner,  23  Ky.  L.  Rep. 
1125,  64  S.  W,  841;  Andrews  v.  Singer  Mfg. 
Co.  20  Ky.  L.  Rep.  1089,  48  S.  W.  976; 
Xorth  V.  Williams,  120  Pa.  109,  13  Atl.  723; 
Walsh  V.  Taylor,  39  Md.  595;  Heath  v. 
Randall,  4  Cush.  195;  Street  v.  Sinclair,  71 
Ala.  110;  Burns  v.  Campbell,  71  Ala.  271; 
Scott  V.  Davis,  4  Kan.  App.  488,  44  Pac. 
1001 ;  Flinn  v.  Ferry,  127  Cal.  648,  60  Pac. 
434;  Landenberger  v.  Rector,  59  111.  App. 
550;  Baumann  v.  Cornez,  16  Daly,  450,  8 
N.  Y.  Supp.  480;  McNeal  v.  Emerson,  15 
Gray,  384;  Oeiser  Mfg.  Co.  v.  Krogman,  111 
Iowa,  503,  82  N.  W.  938. 

Plaintiff  having  expressly  agreed  in  the 
mortgage  that  the  defendant  should  have 
the  right  to  take  possession  of  the  mort- 
gaged property  upon  his  failure  to  pay  tlie 
unpaid  purchase  money  when  due,  it  was 
not  necessary  for  the  defendant  to  obtain 
plaintiff's  consent. 

White  Sewing  Mach.  Co.  v.  Conner,  23 
Ky.  L.  Rep.  1125,  04  S.  W.  841;  Walsh  v. 
Taylor,  39  Md.  595;  Francisco  v.  Ryan,  54 
Ohio  St.  307,  43  N.  E.  1045;  Street  v.  Sin- 
clair, 71  Ala.  110;  McNeal  v.  Emerson,  l.S 
Gray,  384;  Braley  v.  Byrnes,  21  Minn.  482; 
Boone,  Mortg.  §  276;  Johnson  v.  Byler,  38 
Tex.  606;  Cnrzine  v.  Williams,  85  Tex.  499, 
22  S.  W.  399;  Trimble  v.  State,  4  Blackf. 
435;  Stow  v.  Wyse,  7  Conn.  214,  18  Am. 
Dec.  90;  Mallett  v.  Page,  8  Ind.  364;  Mara- 
ble  V.  Mayer,  78  Ga.  60. 

Messrs.  Brooks  ft  Shelley,  for  appellee: 

TTie  provisions  of  the  chattel  mortgage  re- 
lied upon  were  not  sufficient  to  justify  the 
taking  possession. 

Tex.  Rev.  Stat.  art.  3327;  Loftus  v. 
Maaev,  73  Tex.  242,  11  S.  W.  272;  Gillett 
V.  Moody  (Tex.  Civ.  App.)  54  S.  W.  35; 
dulver  v.  State  (Tex.  Crim.  App.)  62  S.  W. 
922. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  comes  to  us  upon  the  following 
certificate: 

"The  court  of  civil  appeals  of  the  third 
supreme  judicial  district  of  Texas  certifies 
that  the  above  styled  and  numbered  cause 
on  appeal  from  the  county  court  of  Travis 
county,  Texas,  is  now  pending  in  the  court 
of  civil  appeals,  and  states  that  the  appel- 
lee's cause  of  action  is  for  damages  alleged 
to  have  been  sustained  by  reason  of  the  de- 
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fendant's  agent  entering  the  place  of  busi- 
ness of  plaintiff,  in  the  city  of  Austin,  and 
there  and  then  taking  possession  of  a  cer- 
tain sowing  machine  which  defendant  had 
sold  to  the  plaintiff  on  the  instalment  plan. 
The  damage»  alleged  are  $65,  the  value  of 
the  machine;  that  his  business  as  a  mer- 
chant tailor  has  been  interfered  with  and  ob- 
structed, and  that  he  has  been  deprived  of 
the  use  of  the  machine;  and  that,  on  ac- 
count of  being  deprived  of  the  same,  the 
work  done  by  him  has  been  greatly  de- 
creased,—  with  amount  of  actual  damages 
alleged  to  be  $250,  with  also  a  claim  for  ex- 
oniplary  damages  at  $200.  Among  other 
facts  pleaded  in  the  defendant's  answer, 
there  are  averments  to  the  effect  that  the 
sewing  machine  was  sold  to  the  plaintiff  on 
the  instalment  plan,  and  that  there  was 
then  due  on  the  same  a  certain  amount, 
which  was  unpaid,  and  that  at  the  time  of 
sale  a  mortgage  was  retained  on  the  machine 
to  secure  the  amount  that  may  become  due, 
and  that  there  was  a  stipulation  in  the 
mortgage  which  authorized  the  defendant  to 
take  possession  of  the  sewing  machine,  either 
with  or  without  process  of  law;  that  the 
plaintiff  had  failed  and  refused  to  pay  the 
unpaid  purchase  money  when  due;  and  that 
the  machine  was  taken  quietly  and  peace- 
ably, without  the  use  of  force,  by  virtue  of 
this  stipulation  in  the  mortgage,  which  is 
as  follows :  *  If  said  mortgagor  shall  fail 
to  pay  any  instalment  as  it  becomes  due, 
then  all  said  instalments  unpaid  shall  at 
once  become  due  and  payable,  and  said  mort- 
gagee, or  its  representatives,  shall  have  the 
right,  and  is  hereby  authorized  and  empow- 
ered, to  take  possession  of  said  goods  and 
■chattels,  with  or  without  process  of  law; 
paid  mortgagor  hereby  waiving  any  claim  or 
action  for  trespass  or  damage  on  account  of 
said  taking.*  It  is  contended  by  the  defend- 
ant that  under  this  provision  in  the  mort- 
gage it  took  the  machine,  and  that  it  was 
authorised  to  take  the  same,  and  this  fact 
was  pleaded  as  a  defense  to  the  plaintiff's 
cause  of  action.  The  trial  court  sustained 
a  demurrer  to  so  much  of  the  defendant's 
answer  as  sought  to  justify  the  taking  by 
virtue  of  the  above  provision  in  the  mort- 
gage, but  sumbitted  to  the  jury  the  issue  ajs 
to  whether  or  not  the  machine  was  taken 
from  the  possession  of  the  plaintiff  by  and 
with  the  consent  of  the  plaintiff,  and,  if  such 
was  the  case,  to  find  in  favor  of  the  defend- 
ant. The  defendant,  upon  the  trial  of  the 
rase,  asked  a  charge,  which  was  by  the  court 
refused,  presenting  to  the  jury  the  issue  as 
pleaded, —  that  the  defendant  had  authority 
to  take  possession  of  the  machine  by  virtue 
of  the  agreement  contained  in  the  mortgage, 
as  above  set  out.  There  is  evidence  in  the 
record  which  shows  that  the  machine  was 
taken  from  the  building  occupied  by  the 
plaintiff  as  a  tailor  shop  without  his  con- 
sent, and  against  the  express  wishes  of  the 
party  in  whose  possession  it  was  at  the  time 
it  WHS  taken ;  that  the  machine  was  then  in 
use  by  the  plaintiff  in  his  business  as  a 
tailor.  And  there  is  also  evidence  which 
tends  to  show  that  the  defendant,  in  taking 
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the  machine,  used  no  force  or  violence,  aud 
no  breach  of  the  peace  was  committed  at 
that  time.  It  also  appears  as  a  fact  that  at 
the  time  the  machine  was  taken  there  was 
a  balance  due  the  defendant,  as  a  part  of 
the  purchase  price  of  the  machine.  It  i* 
also  pleaded,  and  there  is  evidence  to  sustain 
the  averments,  that  the  machine  was  taken 
by  the  defendant  for  the  purpose  of  enforc- 
ing the  provision  of  its  mortgage  and  lien 
on  the  machine.  Verdict  and  judgment  in 
the  trial  court  were  in  favor  of  the  plain- 
tiff on  all  of  the  items  of  damages  claimed, 
with  a  credit  in  favor  of  the  defendant  for 
the  balance  due  upon  the  machine;  and  tor 
the  balance  remaining,  judgment  wan  ren- 
dered in  plaintiff's  favor. 

**'  Under  the  above  statement,  the  court  of 
civil  appeals  for  the  third  supreme  judicial 
district  ot  Texas  certifies  to  the  supreme 
c»ourt  of  Texas  the  following  question:  Al- 
though the  taking  of  the  machine  at  the  time 
was  without  the  consent  of  the  plaintiff,  did 
the  stipulation  contained  in  the  mortgage,  an 
above  quoted,  authorize  the  defendant  to 
enter  the  place  of  business  of  the  plaintiff 
and  take  actual  possession  of  the  machine, 
without  then  and  there  first  obtaining  the 
permission  and  consent  of  the  plaintiff?  In 
other  A^'ords,  did  the  consent  given  in  the 
provision  of  the  mortgage  quoted  authorize 
the  taking,  where  it  is,  as  here,  shown  by 
the  facts  that  no  force  or  violence  or  breach 
of  the  peace  was  committed  in  taking  the 
machine?  And,  if  such  taking  was  justifi- 
able under  the  terms  of  the  mortgage  as 
quoted,  would  such  fact  be  a  defense,  either 
in  whole  or  in  part,  to  the  plaintiff's  cause 
of  action  ?" 

We  are  of  the  opinion  that  the  question 
should  be  answered  in  the  affirmative. 
Clearly,  unless  the  stipulation  in  the  mort- 
!^ge,  which  purported  to  give  to  appellant 
the  right  to  take  possession  of  the  aewinp 
machine  upon  default  of  payment  be  held 
of  no  effect,  its  agent  committed  no  wrong 
bj'  a  peaceable  seizure  of  the  property  for 
the  purpose  of  paying  the  debt.  The  stipu- 
lation is  valid  unless  it  is  contrarj'  to  pub- 
lic policy.  According  to  the  well-known  dic- 
tum of  an  English  judge,  public  policy  *'  i-- 
a  very  unruly  horse,  and, 'when  you  once  get 
astride  it,  you  never  know  where  it  will 
carry  you."*^  Richardson  v.  Mellish,  2  Bing. 
229.*  This  striking  illustration  admonishes 
us  that  the  w^ords  "  public  policy  "  are  vague 
in  meaning  and  dangerous  of  application, 
and  that,  unless  we  exercise  due  discrimina- 
tion, we  are  likely  to  fall  into  error  when 
we  come  to  apply*  them  to  the  construction 
of  a  contract,  with  a  view  to  determine  the 
validity  of  its  provisions.  Freedom  of  con- 
tract is  the  rule,  subject  to  the  exception 
that  a  party  cannot  bind  himself  to  do  that 
which  is  by  law  prohibited  or  declared  to 
be  illegal,  or  which  is  manifestly  detrimental 
to  public  morals  or  the  public  good.  The 
question  then  ai'ises.  What  consequence,  in- 
jurious to  the  public,  is  a  stipulation  of  the 
character  of  that  under  consideration  cal- 
culated to  produce?  To  this  it  may  be 
vaguely  answered  tliat  it  tends  to  a  breach 
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of  t)  e  peace.  But  the  reply  is,  so  do  many 
other  contracts,  the  validity  of  which  is 
never  called  in  question.  Certainly  no 
breach  of  the  peace  is  likely  to  occur  pro- 
vided the  mortgagor  in  such  case  does  what 
he  has  contracted  to  do  and  what  it  is  his 
duty  to  do,  namely,  in  case  of  default  to 
surrender  the  property  upon  demand  of  the 
mortgagee.  On  the  other  hand,  should  he 
make  forcible  resistance,  this  does  not  jus- 
tify the  mortgagee  in  using  force  to  over- 
come hi«  resistance.  The  law  hardly  pro- 
ceeds upon  the  assumption  that  either  party 
will  violate  his  agreement,  and  that  there- 
fore a  breach  of  the  peace  may  arise.  The 
proposition  that  such  a  stipulation  is  valid, 
and  that  the  mortgagee  may  take  peaceable 
possession  of  the  property  without  the  con- 
sent, and  even  over  the  protest  of  the  mort- 
gagor, is  sustained  by  the  great  weight  of 
auth(»rity.  The  following  cases  are  in  point: 
at  reel  v.  8mclair,  71  Ala.  110;  Burns  v. 
Campbell,  71  Ala.  271:  Walsh  v.  Taylor,  39 
Md.  592;  Aor//i  v.  Williams,  120  Pa.  109,  13 
Atl.  723;  White  Sewing  Mach.  Co.  v.  Con- 
ner, 23  Ky.  L.  Rep.  1125,  64  S.  W.  841; 
Heath  V.  Randall,  4  Cush.  195;  Satterwhiie 
v.  Kennedy,  3  Strobh.  L.  457;  yichols  v. 
Webster,  IChand.  (Wis.)  203.  Such  is  the 
rule  recognized  by  the  text- writers.  Jones, 
Oiat.  3kIortg.  §  434;  1  Cobbey,  Chat.  Mortg. 
S  510;  Pingrey,  Chat.  Mortg.  §  989;  Boone, 
ilortg.  §  276.  The  authorities  relied  upon 
in  support  of  the  proposition  that  the  stip- 
ulation in  question  did  not  justify  the  tak- 
ing of  the  property  against  the  consent  of 
the  mortgagor  are  from  our  own  courts.  The 
first  is  Loftus  v.  Maxey,  73  Tex.  242,  11  S. 
W.  272.  As  to  the  evidence  adduced  upon 
the  trial,  the  case  is  meagerly  reported.  The 
petition  charged  that,  in  connection  with  the 
taking,  the  defendants  threatened  the  plain- 
tiff with  violence  and  committed  an  as- 
sault u|>ou  her.  How  these  allegations  were 
sustained  by  the  proof,  the  report  does  not 
di.sclose.  The  court  charged  the  jury  that, 
if  the  property  was  taken  without  the  con- 
sent of  the  plaintiff,  and  "  if  the  manner  of 
defendants,  or  either  of  them,  in  the  taking, 
wa;*  by  threats,  or  in  an  insolent,  overbear- 
ingr,  and  insulting  manner,  done  in  such  a 
way  as  would  naturally  outrage  the  feel- 
in;?«?  of  plaintiff,"  then  they  should  find  for 
plaint itr.  It  was  held  that  this  charge  was 
correct.  In  the  opinion  the  court  says: 
"  We  think  the  charge  of  the  court  to  the 
efTect  that,  if  the  instrument  alleged  to  have 
been  executed  by  Sallie  Maxey  was  genuine, 
a«9  asserted  by  defendants,  it  furnished  no 
juotification  or  defense  for  the  defendants, 
is  conect.  Without  such  an  instrument 
they  had  the  right  to  remove  the  property 
peaceably  and  with  the  consent  of  the  par- 
ti<»s  having  it  in  lawful  possession,  while 
with  it  they  had  no  right  to  make  such  re- 
moval forcibly  or  against  the  will  of  plain- 
tiffs.'' We  think,  in  so  far  as  the  opinion 
assiertA  that  a  peaceable  taking  against  the 
will  of  the  mortgagor  was  wrongful,  it  is 
clearly  a  dictum.  The  petition  alleged  the 
taking  of  the  property,  but  did  not  state  its 
value,  and  we  understand  the  suit  was  to 
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recover  damages  for  an  assault  and  other 
insulting  conduct.  Judging  by  the  report 
of  the  case,  the  question  of  the  right  to  take 
the  property  peaceably  without  the  consent 
of  tlie  plaintiff  was  not  discussed  in  the 
briefs  of  counsel  upon  either  side,  and,  as 
we  think,  was  a  point  not  necessarily  in- 
volved in  the  determination  of  the  suit.  In 
aillett  V.  Moody  (Tex.  Civ.  App.)  54  S.  W. 
35,  the  court  of  civil  appeals  for  the  fourth 
district  held  tliat,  under  similar  provision 
in  a  chattel  mortgage,  it  was  unlawful  to 
enter  a  house  by  force  and  threats  for  the 
purpose  of  taking  and  carrying  away  the 
mortgaged  property.  That  is  not  the  ques- 
tion certified  in  this  case.  The  case  of  Cul- 
ver V.  State  (Tex.  Crim.  App.)  62  S.  W.  922, 
was  a  conviction  for  an  aggravated  assault, 
in  which  the  court  of  criminal  appeals  held 
tliat  the  fact  that  the  assault  was  made  in 
an  attempt  by  the  defendant  to  take  mort- 
gaged property  under  a  like  stipulation  in  a 
chattel  mortgage  was  not  a  justification,  of 
the  act.  What  is  said  in  the  opinion  to  the 
etfect  that  the  defendant  had  no  right  to 
take  the  property  without  the  consent  of 
the  assaulted  party  was  not  involved  in  the 
decision  of  the  case.  Clearly,  the  right  to 
take  the  property  did  not  justify  the  as- 
sault. So  far,  we  have  not  adverted  to  the 
case  of  Harling  v.  Creech,  88  Tex.  300,  31 
S.  W.  357.  In  that  case,  in  answering  a 
certified  question,  this  court,  after  constru- 
ing the  instrument  in  controversy  to  be  a 
chattel  mortgage,  said:  "The  instruments 
being  chattel  mortgages,  the  vendor  had  the 
rights  of  a  mortgagee  under  a  chattel  mort- 
gage containing  the  stipulations  of  right  to 
take  possession,  which  would  be  to  take  pos- 
session of  the  property  if  he  deemed  him- 
self insecure,  or  the  debt  not  being  paid,  and 
to  hold  or  dispose  of  the  property  in  the 
character  of  mortgagee,  and  not  as  owner." 
It  is  claimed  by  counsel  for  appellee  that 
this  was  a  dictum.  Without  pausing  to  in- 
quire whether  the  remark  was  called  for  in 
a  decision  of  the  qtiestion  there  certified,  we 
deem  it  sufficient  to  say  that,  if  a  dictum, 
it  is,  in  our  opinion,  a  correct  announce- 
ment of  the  law. 


FORT    WORTH   &    RIO   GRANDE   RAIL- 
WAY COMPxVNY,  Appt., 

V. 

SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE COMPANY. 


(. 


.Tex.. 


.) 


1.  Authority  to  coudemii  the  rtgrht  to 
construct  a  telegrraph  line  alons  a 
railroad  rijfht  of  iray  is  conferred  by  a 

Note. — As  to  right  to  condemn  right  of  way 

for  telegraph  line  over  railroad  right  of  way,  see 

Mobile  &  O.   R.  Co.  V.  Postal  Teleg.  Cable  Co. 

(Tenn.)  41  L.  R.  A.  403. 

As  to  right  of  railroad  company  to  compen- 

I  satloti   for   location  of   telegraph   line   over  Its 

I  right  of  way.  see  American  Teleph.  &  Teleg.  Co. 

V.  Smith  (Md.)  7  L.  R.  A.  200,  and  note. 
10 
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statute  permitting  the  condemnation  of  any 
lands,  whether  owned  by  private  personB  In 
fee  or  In  any  leas  estate,  or  by  any  corpora- 
tion, whether  acquired  by  purchase  or  by  vir- 
tue of  any  provision  in  the  charter  of  such 
corporation. 
2.  Tlie  condemnation  of  tbe  rt^bt  to 
Gonstrnct  a  telegrmpli  line  along  a  rail- 
road right  of  way  Is  not  prevented  by  the  fact 
that  a  right  of  way  for  the  line  might  be  ob- 
tained over  other  property  or  in  other  ways. 

(January  8,  1903.) 

pERTIFICATION  by  the  Court  of  Civil 
yJ  Appeals  for  the  Third  Supreme  JudiciaJ 
District  of  questions  arising  upon  appeal  by 
defendant  from  a  judgment  of  the  Brown 
County  Court  in  plaintiff's  favor  in  a  pro- 
<*eediug  to  condemn  a  right  of  way.  Answers 
returned  favorable  to  appellee, 

llie  facts  are  stated  in  the  opinion. 

Mr.  N.  L.  Iilndsley,  for  appellant: 

Under  the  statute  of  Texas,  a  telegraph 
and  telephone  line  having  the  right  to  exer- 
cise the  power  of  eminent  domain,  desiring 
to  enter  upon  public  or  private  lands  for 
the  pur[X)8e  of  constructing  and  operating 
its  telegraph  and  telephone  lines.  "  may  ap- 
propriate so  much  of  said  lands  as  may  be 
necessary,"  and  no  more. 

Sayles's  Civ.  Stat.   (Tex.)   arts.  698,  699. 

Appellee's  authority  to  condemn  is  by 
legislatiA^e  enactment,  and  it  can  exercise 
this  right  only  in  so  far  as  the  legislature, 
in  express  terms,  provides. 

Sayles's  Civ.  Stat.  (Tex.)  arts.  698,  699; 
Sabine  rf  /;.  T.  R.  Co.  v.  Gulf  rf  /.  R.  Co. 
92  Tc'X.  164,  46  S.  W.  784. 

There  must  be  shown  an  actual  necessity 
for  the'  taking,  such  as  a  physical  impossi- 
bility of  avoiding  it,  before  there  can  be  any 
taking  at  all. 

Ibid. 

There  can  be  no  taking  of  lands  already 
devoted  to  a  public  use  for  the  purpose  of 
devoting  it  to  another  and  wholly  different 
use,  unless  it  l^e  shown  that  it  is  for  the 
public  benefit,  and  of  a  higher  order  than 
the  use  for  which  it  is  already  used,  a»  well 
as  that  it  cannot  be  practically  constructed 
in  any  other  way. 

Sabine  d  E.  T.  R.  Co.  v.  Gulf  d  I.  R.  Co. 
02  Tex.  160,  46  S.  W.  784;  1  Rorer,  Rail- 
roads, p.  284;  HMron  R.  Co.'a  Appeal,  122 
Pa.  533,  17  Atl.  234. 

Where  a  railroad  company  has  acquired 
a  Tight  of  way  100  feet  in  width,  and  which 
is  necessary  for  the  use  of  said  road,  it  can- 
not be  appropriated  to  another  and  different 
use,  except  where  the  legislature  in  express 
terms  has  authorized  it  to  be  done,  or  where 
Ruch  authority  arises  from  necessary  impli- 
cation. 

10  Am.  &  Eng.  Enc.  Law^,  2d  ed.  pp.  1076. 
1094,  1096,  1097:  3  Elliott,  Railroads,  §§ 
922.  004:  Pierce,  Railroads,  pp.  155,  157;  1 
Rorer,  Railroads,  p.  284;  Mills,  Em.  Dom. 
§§  45,  46.  209;  Lewis,  Em.  Dom.  §  276:  Re 
Xcic  York  d  B.  R.  Co.  20  Hun,  204:  yew 
York  City  d  N.  R.  Co.  v.  Central  Union 
Teleq.  Co.  21  Hun,  261 ;  Re  Boston  d  A.  R. 
Co.  53  N.  Y.  574;  Re  Rochester  ^Vater 
00  L.  R.  A. 


Coinrs.  66  X.  Y.  418;  Re  Buffalo,  68  N.  Y. 
167 ;  Prospect  Park  d  C.  I.  R.  Co.  v.  Wil- 
liamson, 91  N.  Y.  561;    Valparaiso  v.  Chi- 
cago d  Q.  T,  R.  Co.  123  Ind.  467,  24  X.  E. 
249;   Seymour  v.  Jeffersonville,  M.  d  I.  R, 
Co.  126  Ind.  466,  26  N.  E.  188;  Ft.  Woyne 
v.  Lake  iihore  d  M.  8.  R.  Co.  132  Ind.  558, 
18  L.  R.  A.  367,  32  N.  E.  215;  Chicago  d 
y.  W,  R.  Co,  v.  Chicago  d  E.  R.  Co.  112  IlL 
599 ;  Barre  R.  Co.  v.  Montpelier  d  W.  Rvcer 
R.  Co.  61  Vt.  1,  4  L.  R.  A.  785,  17  Atl.  923; 
Ht'Ue,  Jersey  City,  Prosecutor,  v.  MontcUUr 
R.  Co.  35  N.  J.  L*  330 ;  yew  Jersey  Southern 
R.  Co.  V.  Long  Branch  Comrs.  39  N.  J.  L.  28 : 
Bridaeport  v.  yew  York  d  y.  H,  R.  Co.  3G 
Conn.  263,  4  Am.  Rep.  63;  8t.  Paul  Union 
Depot  Co.  V.  St.  Paul,  30  Minn.  359,  16  N. 
W.  684;  yorthicestern  Telcph.  Exchange  Co, 
V.  Chicago,  M.  d  St.  P.  R.  Co.  76  Minn.  334, 
79  N.   W.   316;    Oregon  Cascade  R.  Co.  v. 
Baily,  3  Or.  164;  Springfield  v.  Connecticut 
River  R.  Co,  4  Cush.  63;  Housatonic  R.  Co. 
V.  Lee  d  U.  R.  Co.  118  Mass.  391;  Boston 
d  M.  R.  Co.  V.  Lowell  d  L.  R.  Co.  124  Mass. 
308;  Fidelity  Trust  d  Safety  Vault  Co.  v. 
Mobile  Street  R.  Co.  53  Fed.  687;  Chatta- 
nooga  Termittal  R.  Co.  v.  Felton,  69  Fed. 
273;   Pittsburgh  Junction  R.  Co.'s  AppeaU 
122   Pa.   511,   6   Atl.   664;   Baltimore  d  //. 
de  G.  Tump.  Co.  v.   Union  R.  Co.  35  Md. 
224.  6  Am.  Rep.  401;  Sharon  R.  Co.'s  Ap- 
peal, 122  Pa.  533,  17  Atl.  234;  Randolph. 
Em.  Dom.  §§  97,  98;  Minneapolis  Westirn 
R.   Co.  v.   Minneapolis  d  St.  L.  R.   Co,  01 
Minn.  502,  63  N.  W.  1037 ;  St.  Louis,  H.  d 
K.  C,  R.  Co,  V.  Hannibal  Union  Depot  Co. 
125  Mo.  87,  28  S.  W.  483. 

Ml.  George  H.  Fearona  also  for  appel- 
lant. 

Messrs.  MoLanrin  A  Wosenoraft,  for 
appellee : 

A  telegraph  and  telephone  line  designed 
for  use  by  the  public  is  held  in  Texas  to 
have  the  same  rights  in  acquiring  right  of 
way  as  if  it  were  a  telegraph  line  only,  and 
is,  under  the  law,  a  recognized  public  use 
for  which  property  may  be  taken  under  the 
eminent  domain  power  of  the  state. 

Tex.  Rev.  Stat.  arts.  698,  699;  San  An- 
tonio d  A.  P,  R.  Co,  V.  Southwestern  Teleq, 
d  Tehph,  Co,  93  Tex.  313,  49  L,  R.  A.  459, 
55  S.  W.  117. 

All  kinds  of  property,  and  every  variety 
and  degree  of  interest  in  property,  may  be 
taken  under  the  power  of  eminent  domain. 

Tex.  Const,  art.  1.  §§  17,  26;  Randall  v. 
Texm  Ca  R.  Co.  03  Tex.  589 ;  Mississippi  d 
R.  Rircr  Boom  Co,  v.  Patterson,  98  U.  S. 
403,  25  L.  ed.  206;  Lewis,  Em.  Dom.  ed. 
1888,  202. 

The  act  of  Congress  of  July  24,  1866,  con- 
fers upon  telegraph  companies  the  right, 
privilege,  and  franchise  to  construct  and 
operate  its  lines  on  all  railways. 

U.  S.  Rev.  Stat.  §§  6263,  5268:  U.  S. 
Comp.  Stat.  1901,  pp.  3579,  3581;  Western 
V.  Teleg,  Co.  v.  Atty,  Gen,  125  U.  S.  530, 
548,  31  L.  ed.  790,  793,  8  Sup.  Ct.  Rep.  961 : 
St.  Louis  v.  Western  U,  Tcleg.  Co.  148  V. 
S.  92,  100,  37  L.  ed.  380,  383,  13  Sup.  Ct. 
Rep.  485:  Joyce,  Electric  Law,  §  02;  Hetceti 
V.    Western   U.   Tcleg.   Co,  4  Mackey,   424. 
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Croswell.  Electricity,  §  47;  Union  Trust  Co, 
V.  Aichison,  T.  d  S.  F.  R.  Co,  8  N.  M.  327, 
43  Pac.  704;  Pensacola  Teleg,  Co.  v.  West- 
ern U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708; 
Iniied  States  v.  Union  P.  R.  Go,  160  U.  S. 
41.  40  L.  ed.  333,  10  Sup.  Ct.  Rep.  190; 
Western  U.  Teleg.  Co.  v.  American  U,  Teleg. 
Co.  9  Biss.  72,  Fed.  Cas.  No.  17,444;  West- 
ern V.  Teleg.  Co.  v.  Pendleton,  122  U.  S. 
347,  30  L.  ed.  1187,  1  Inters.  Com.  Rep.  306, 
7  Sup.  a.  Rep.  1126. 

The  fact  tliot  the  Federal  telegraph  act 
of  July  24,  1866,  grants  a  right  to  take 
property  for  telegraph  purposes,  hut  fails 
to  provide  a  procedure  for.  condemnation, 
will  not  defeat  the  act. 

Weatcm   U.   Teleg.   Co.   v.   American    U. 

Teleq.  Co.  9  Biss.  72,  Fed.  Cas.  No.  17,444; 

Postal  Teleg.  Cable  Go.  v.  Morgan's  L.  <t  T. 

R.  d  S.  S.  Co.  49  La.  Ann.  68,  21  So.  183; 

Postal  Teleg.  Cable  Co.  v.  Southern  R.  Co. 

89  Fed.  ^90:  United  States  v.  Jones,  109  U. 

S.  5  J  3,  27  I.,  ed.  1015,  3  Sup.  Ct.  Rep.  346. 

Tlie    Texas   statutes   authorize   telegraph 

and  telephone  companies  to  condemn  for  the 

use  of  their  lines  a  right  of  way  over  lands 

held  by  railways  for  right-of-way  purposes. 

Tex.  Rev.  Stat.  art.  699;  San  Antonio  d 

K.  P.  R.  Co.  V.  Smiihicestem  Teleg.  d  Teleph, 

Co.  93  Tex.  313,  49  L.  R.  A.  469,  56  S.  W. 

117;   Southwestern  Teleg.  d  Teleph.  Co.  v. 

r,uif,  C.  d  S.  F.  R.  Co.  (Tex.  Civ.  App.)  52 

.S.  W.  107 ;  ihilf,  C.  d  S.  F.  R.  Go.  v.  South- 

irestem  Teleg.  d  Teleph.  Co.  (Tex.  Civ.  App.) 

.V2  S.  W.  86;  Texas  d  N.  0.  R.  Co.  v.  Postal 

Teleg.  Cable  Co.  (Tex.  Civ.  App.)   62  S.  W. 

1<)8;  Gulf,  C.  d  S.  F.  R.  Go.  v.  Southwestern 

Telea.  d  Teleph.  Co.  18  Tex.  Civ.  App.  500, 

4.1  S.  W.  152;  San  Antonio  d  A.  P.  R.  Co. 

V.  Southwestern  Teleg.  d  Teleph.  Co.   (Tex. 

Civ.  App.)  56  S.  W.  201;  Texas  Midland  Ri 

*'o.    V.    Southwestern   Teleg.   d   Teleph.   Co. 

Tex.  Civ.  App.)   57  S.  W.  312. 

The    right  of  way  of  railway  companies 

may  be  taken  under  the  eminent  domain  pro- 

cfdure   provided  by  the  laws  of  the  several 

•itates  as  right  of  way  for  telegraph  lines. 

Postal  Teleq.  Cable  Co.  v.  Oregon  Short- 
Line  R.  Co.  23  Utah,  476,  66  Pac.  735;  Mo- 
bile R.  Co.  V.  Postal  Teleg.  Ga:ble  Co.  101 
Tenn.  62,  41  L.  R.  A.  403,  46  S.  W.  571; 
Mobile  4t  0.  R.  Co.  v.  Postal  Teleg.  Cable  Co. 
70  Miss.  731,  45  L.  R.  A.  223,  26  So.  371; 
St.  Loiiis  d  C.  R.  Co.  V.  Postal  Teleg.  Co. 
173  Til.  508,  51  X.  E.  382;  Postal  Teleg. 
rablc  Co.  V.  Morgan's  L.  d  T.  R.  d  S.  S.  Co. 
4'.»  La.  Ann.  58.  21  So.  183;  Savannah,  F. 
d  ^y.  R-  Co.  V.  Postal  Teleg.  Cable  Go,  112 
Oa.  041,  38  S.  K.  353;  Postal  Teleg.  Cable 
Co.   V.   Southern  R.  Co.  90  Fed.  31. 

The  appropriation  of  so  much  of  the  right 
oi  way  of  a  railway  as  is  not  essential  to 
the  enjoyment  of  its  franchise  and  property 
for  the  construction  of  a  telegraph  line  is 
to  and   for  a  more  necessary  public  use. 

Postal  Teleg.  Cable  Co.  v.  Oregon  Short- 
Line  R'  Co.2Z  Utah,  476,  65  Pac.  735: 
Southcr7i  /*.  R'  Co.  v.  Southern  California 
7>.  Cn.   Ill   Cal.  231.  43  Pac.  602. 

A  telegraph  line  constructed  of  poles  set 
in  the  ground  upon  the  right  of  way  of  a 
60  L.  R-  A- 


railway  company,  with  wires  suspended  from 
pole  to  pole  on  cross  arms,  actually  takes 
from  the  railway,  if  anything,  only  the 
spaces  occupied  by  the  poles,  and,  in  addi- 
tion, only  deprives  the  owner  of  the  right 
of  way  of  the  free  and  uninterrupted  use  of 
such  space  above  the  right  of  way  as  is 
actually  occupied  by  the  wires  and  cross 
arms. 

Calcasieu  Lumber  Co.  v.  Harris,  77  Tex. 
23,  13  S.  W.  453;  Gulf,  G.  d  S.  F.  R.  Go.  v. 
Southwestern  Teleg.  d  Teleph.  Co.  18  Tex. 
Civ.  App.  500,  45  S.  W.  152;  St.  Louis  d  C. 
R,  Co,  V.  Postal  Teleg.  Co.  173  111.  508,  51 
N.  E.  390;  St.  Louis  v.  Western  U.  Teleg. 
Co,  63  Fed.  76;  Mutual  Union  Teleg,  Co.  v. 
Katkanip,  103  111.  420;  Mobile  R.  Go.  v. 
Postal  Teleg.  Gable  Go.  101  Tenn.  62,  41  L. 
R.  A.  403,  40  S.  W.  572;  Mobile  d  0.  R.  Go. 
v.  Postal  Teleg.  Cable  Go.  76  Miss.  731,  45 
L.  R.  A.  223,  26  So.  371. 

Only  nominal  damages  can  be  recovered 
for  such  taking. 

Ghicaqo,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  248,  41  L.  ed.  988,  17  Sup.  Ct.  Rep. 
581;  San  Antonio  d  A.  P.  R.  Co.  v.  South- 
western Teleg.  d  Teleph.  Co.  (Tex.  Civ. 
App.)  56  S.  W.  201;  Texas  d  N.  0.  R.  Go. 
V.  Postal  Teleg.  Cable  Co.  (Tex.  Civ.  App.) 
52  S.  AV.  108;  Southwestern  Teleg.  d 
Teleph.  Co.  v.  Gulf,  C.  d  S.  F.  R.  Co.  (Tex. 
Civ.  App.)  52  S.  W.  107;  Texas  Midla7id  R. 
Co.  V.  Southwestern  Teleg.  d  Teleph,  Co. 
(Tex.  Civ.  App.)  57  S.  W.  313;  Gulf,  G.  d 
S.  F.  R.  Go.  V.  Southwestern  Teleg.  d  Teleph. 
Co,  (Tex.  Civ.  App.)  52  S.  W.  87;  Mobile 
d  0.  R,  Go.  V.  Postal  Teleg.  Cable  Co.  76 
Miss.  731,  45  L.  R.  A.  223,  26  So.  373;  St. 
Louis  d  G.  R,  Co.  V.  Postal  Teleg.  Co.  173 
111.  508,  51  N.  E.  390;  Mobile  R.  Go.  v. 
Postal  Telea.  Cable  Co.  101  Tenn.  62,  41  L. 
R.  A.  403,  46  S.  W.  573. 

A  telegraph  company  authorized  to  exer- 
cise the  power  of  eminent  domain  in  acquir- 
ing a  right  of  way  is  by  law  given  the  priv- 
ilege of  selecting  the  most  advantageous  lo- 
cation, and  the  courts  have  no  right  to  deny 
the  exercise  of  the  power  so  vested  in  the 
company. 

Tex.  Rev.  Stat.  arts.  698,  699,  4424; 
Crary  v.  Port  Arthur  Channel  d  Dock  Co, 
92  Tex.  284,  47  S.  VV.  967;  Groley  v.  St. 
Louis  S.  W.  R.  Co.  (Tex.  Civ.  App.)  56  S. 
W.  615 ;  Backus  v.  Fort  Street  Union  Depot 
Co.  169  U.  S.  568,  42  L.  ed.  858,  18  Sup.  Ct. 
Kep.  445;  Mississippi  d  R,  River  Boom  Co. 
V.  Patterson,  98  U.  S.  403,  25  L.  ed.  206; 
Kansas  d  T.  Coal  R.  Co.  v.  Northwestern 
Coal  d  Min.  Co.  101  Mo.  288,  61  L.  R.  A. 
945,  61  S.  W.  684;  10  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1057;  Pierce,  Railroads,  254; 
Lewis.  Em.  Dom.   §  286. 

Tlie  lands  of  a  railway  company,  not  actu- 
ally in  use  by  such  company  nor  absolutely 
necessaiy  for  the  enjoyment  of  its  franchise, 
when  sought  to  be  condemned  for  telegraph 
purposes,  must  stand  upon  the  same  footing 
as  the  land  of  an  individual,  which  may  be 
taken  even  from  the  actual  and  profitable 
use  of  the  owner. 

Tex.  Rev.  Stat.  art.  699;  Peoria,  P.  d  J.  R. 
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Co.  V.  Pcnria  if  /?.  R.  Co.  66  111.  175;  Buite. 
A.  d  P,  R.  Co.  V.  Montana  Union  R,  Co.  16 
Mont.  504,  31  L.  R.  A.  310,  41  Pac.  232. 

The  necessity  which  warrants  the  taking 
for  a  second  public  use  of  property  already 
dedicated  to  another  public  use  is  not  of 
that  character  which  requires  proof  that  the 
second  use  cannot  be  constructed  without 
taking  the  property  of  the  first. 

Tex.  Kev.  Stat.  arts.  699,  4424:  Cranj  v. 
Port  Arthur  Channel  <G  Dock  Co.  92  Tex. 
283,  47  S.  W.  967 :  MTuIloch  v.  Maryland, 
4  Wheat.  411,  4  L.  ed.  602;  Legal  Tender 
Case,  110  U.  S.  421,  sub  nom.  JuilHard  v. 
Grf.enman,  28  L.  ed.  204,  4  Sup.  Ct.  Rep. 
122:  Butte,  .4.  d  P.  R.  Co.  v.  Montana  Union 
R.  Co.  10  Mont.  504.  31  L.  R.  A.  299,  41 
Pac.  232. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Certified  questions  fioui  the  court  of  civil 
ap])eal3  for  the  tiiird  district,  as  follows: 

**  This  is  a  condemnation  proceeding  insti- 
tuted by  the  Southwestern  Telegraph  & 
Telephone  Company  against  the  Ft.  Worth 
&  Rio  Grande  Railway  Company,  and  result- 
ing in  a  judgment  in  favor  of  the  telegraph 
and  telephone  company,  in  accordance  with, 
and  subject  to,  the  limitations  stated  in  its 
petition,  and  an  appeal  by  the  railway  com- 
pany. The  essential  averments  of  the  plain- 
tiff's petition  are  as  follows:  ' 

*•  *  That  the  plaintiff  is  a  corporation  duly 
incorporated,  and  is  duly  authorized  and 
empowered  to  do  business  as  a  telegraph  and 
telephone  company  in  the  state  of  Texas, 
having  complied  fully  with  the  requirements 
of  the  law  relative  to  foreign  corporations 
in  tliAt  regard,  and  holding  a  permit  from 
the  state  of  Texas  to  do  business  therein. 
And  plaintiff  further  says  that  it  is  duly 
and  legally  authorized  and  empowered  to 
erect,  own,  operate,  and  maintain  magnetic 
telegraph  and  telephone  lines  for  the  use  of 
the  public  in  the  rapid  transmission  of  in- 
telligence in  the  states  of  Texas,  Arkansas. 
New  York,  and  elsewhere  in  the  United 
States  of  America,  being  duly  chartered  for 
that   purpose.' 

•*'(4)  That  the  said  defendant  is  a  pub- 
lic highway  and  post  road  of  the  United 
States;  and  that  plaintiff  has,  in  all  things, 
complied  witli  the  acts  of  Congress  of  the 
United  States  in  such  cases  made  and  pro- 
vided, and  has  filed  its  written  acceptance 
of  all  the  restrictions  and  obligations  im- 
posed by  tlie  acts  of  Congress  with  the  Post- 
master General  of  the  United  States,  as  is 
required  by  law,  and  that  plaintiff  is  en- 
titled to  all  the  rights  and  privileges  con- 
ferred upon  telegraph  companies  by  the  acts 
of  Congress  of  the  United  States  in  such 
cases  made  and  provided. 

**'{5)  That  the  defendant  is  a  private 
corporation,  duly  incori>orated  and  organ- 
ized, and  transacting  the  business  usually 
conducted  by  railway  companies  in  the  pub- 
lic service  of  carrying  passengers,  freights, 
and  the  United  States  mails  for  hire,  being 
a  ix)st  road.  This  business  defendant  con- 
ducts through  and  over  its  railroad  known 
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as  Ft.  Worth  &  Rio  Grande  Railroad,  by  it 
owned  and  o|)e rated  from  and  between  the 
cities  of  Stephenville  and  Brownwood,  in  tlie 
state  of  Texas,  and  passing  through  ttie 
cities  of  Dublin,  Comanche,  and  other  towns 
in  the  state  of  Texas.' 

'*  *  ( 7 )  That  plaintiff  has  already  built  ard 
is  maintaining  a  system  of  several  thousar.d 
miles  of  telegraphs  and  telephone  lines  in 
the  states  of  Texas,  Arkansas,  and  Xew  York, 
by  it  now  owned  and  operated  for  the  use 
of  the  public  for  the  rapid  transmission  of 
intelligence  for  commercial  purposes,  and 
for  other  public  purposes. 

"  *(J^)  Tliat,  as  an  addition  to  the  part  t)f 
the  said  system  of  telegraph  and  telephcw 
lines  now  maintained  and  operated  by  plain- 
till  as  aforesaid,  and  to  be  used  for  the  same 
purposes  as  said  systeiii  (to  wit,  to  the  serv- 
ice of  tlie  public)  and  in  connection  there- 
with, plaintiff  desires  to  build  upon  defend- 
ant's right  of  way  a  telegraph  and  telephone 
line,  hereinafter  called  "  additional  lint*." 
from  the  said  city  of  Stephenville,  in  Erath 
county,  Texas,  in  a  southerly  direction,  at 
a  distance  near  to  and  parallel  with  (exce}it 
as  hereinafter  shown)  defendant's  main  line 
of  railway,  to  the  city  of  Brownwood,  in 
Blown  county,  Texas. 

**M9)  That  plaintiff  and  defendant,  after 
considering  this  matter  together,  cannot 
agree  upon  a  purchase  by  plaintiff  of  a  right 
of  way  upon,  along,  and  over  said  lands  an  I 
property  hereinafter  more  particularly  de- 
scribed for  said  additional  line,  nor  can  they 
agree  as  to  amount  of  damages  that  may  V>' 
caused  to  the  lands  and  property  of  defen*!- 
ant  by  the  construction,  operation,  and 
maintenance  thereon  of  the  said  additional 
line :  hence  plaintiff  desires  to  have  a  rigi  t 
of  way  along,  upon,  and  over  the  said  lami- 
and  property  condemned  in  accordance  with 
law,  in  order  that  plaintiff  may  lawfully 
construct,  operate,  and  maintain  thereon  it^ 
said  additional  telegraph  and  telephone  lin»'. 

'*'(10)  That  plaintiff  shall  lo<»ate  said 
telegraph  and  telephone  (additional  line\  at 
a  distance  of  35  feet  from  and  in  a  direc- 
tion easterly  of  the  center  line  between  the 
rails  of  the*  main  track  of  defendant's  xaiV 
way,  and  parallel  with  said  center  line  of 
said  railway,  except  where  deflections  are 
made  as  herein  elsewhere  shown:  that,  in 
order  to  do  so,  it  will  be  necessary  and  mo>t 
advantageous  for  plaintiff  to  build,  operate*. 
and  maintain  its  said  (additional)  line  in. 
along,  upon,  and  over  certain  land  ownetl 
and  occupied  by  the  defendant  as  a  right  of 
way  for  its  said  railroad,  at  the  place  and 
in  the  manner  herein  indicated,  which  land 
is  hereinafter  more  fully  described,  and  tie 
points  of  entering  upon  and  leaving  the  said 
land  are  hereinaifter  specially  given. 

"*(11)  That  the  poles,  wires,  and  cro^s 
arms  shall  be  so  placed  upon  said  land,  and 
at  all  ti]iies  thereon  so  kept  and  maintained. 
as  not  to  obstruct  any  private  roadway  or 
railway  crossing;  and  so  as  not  to  inipe<{o 
the  free  use  by  the  said  defendant  of  tl-e 
said  lands  for  the  purpose  of  accominodatin:: 
public  travel  upon  said  railway;  and  so  as 
not  to  impede  the  defendant  in  the   use  of 
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sflid  railroad  for  any  other  purpose  as  a  com- 
mon carrier;  and  so  as  not  to  obstruct  the 
free  use  of,  or  come  in  contact  with,  any 
other  telegraph  or  telephone  line  now  exist- 
insT  upon  the  said  land  along  and  upon  the 
right  of  way  of  the  defendant  over  the  same ; 
and  in  such  manner  as  not  to  interfere  with 
any  structure,  drain,  or  ditch  upon  the  de- 
fendant's right  of  way  now  there  existing 
and  by  defendant  used  in  its  railway  pur- 
poses, or  that  may  hereafter  be  there  placed 
by  defendant  in  the  necessary  use  of  its 
right  of  way  for  railway  purposes. 

"  'And  plaintii!'  shall  only  have  an  ease- 
n:ont  in  defendant's  right  of  way  for  the 
purpose  of  building,  operating,  and  main- 
taining thereon  its  said  telegraph  and  tele- 
plione  line,  having  ingress  and  egress  to  and 
from  said  lands  for  that  purpose;  and  the 
building,  operating,  and  maintaining  of  said 
line  shall  not  prevent  free  passage  under  the 
v.'ire  to  defendant,  nor  the  use  of  timbers, 
«^il,  rock,  gravel,  or  any  other  material  be- 
tween the  poles  or  beyond  the  wires  from 
the  railway;  and  if  the  defendant  shall  at 
any  time  desire  to  change  the  location  of 
its  tracks,  or  to  construct  any  new  tracks 
or  sidetracks,  or  erect  any  depots  or  other 
structures,  or  to  open  any  gravel  pits  or 
lock  quarries,  or  to  remove  any  material  or 
soil,  or  in  case  the  poles  and  wires  shall  be 
found  to  interfere  with  the  running  or  oper- 
ating of  cars  or  trains  upou  the  defendant's 
track:*,  or  to  endanger  the  safety  of  em- 
ployees of  defendant  or  passengers  traveling 
on  defendant's  trains, —  then  the  plaintiff 
shall  remove  the  poles  and  wires  from  the 
point  of  interference,  at  its  own  cost,  to  any 
point  on  defendant's  right  of  way,  or  on  the 
same  side  of  defendant's  main  track  of  rail- 
way, near  and  adjacent  to  the  former  posi- 
tion occupied  by  said  poles  and  wires  as  may 
lie  designated  by  defendant,  such  removal  to 
take  place  after  w^ritten  notice  for  a  T-eason- 
able  time  to  be  given  plaintiff  by  defendant, 
statins  why  the  removal  is  desired  and  the 
place  to  whir-h  the  removal  shall  be  made. 

"'<12)  That,  in  erecting  the  said  tele- 
graph and  telephone  line  in,  along,  upon, 
and  over  the  said  tracts  of  land,  it  will  be 
necessary  and  most  advantageous  for  plain- 
tiff to  set  its  poles  in  the  ground  in  a  single 
line  with  each  other,  and  parallel  with  (ex- 
cept as  hereinafter  shown)  the  center  line, 
between  the  rails  of  the  main  track  of  de- 
fendant's said  railroad,  at  the  distance  of 
144i  feet  each  from  the  next  preceding  pole 
in  the  line,  except  where  different  distances 
between  the  poles  are  hereinafter  specially 
given.  The  poles  are  to  be  25  feet  long,  7 
inches  in  diameter  at  the  top,  and  not  ex- 
ceedinsr  IS  inches  in  diameter  at  the  lower 
end,  except  those  poles  for  which  different 
length  and  sizes  are  hereinafter  specially 
given.  The  poles  are  to  be  erected  perpen- 
dicular to  the  ground,  except  as  to  those 
hereinafter  specified,  and  set  into  it  6  feet. 
To  each  of  these  poles,  at  right  angles  to 
it,  and  at  right  angles  to  the  center  line  be- 
tween the  rails  of  the  main  track  of  defend- 
ant's railway,  are  to  be  firmly  and  securely 
attached  three  cross  arms,  each  to  be  6  feet 
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long  and  4  inches  by  4  inches  in  size,  and 
made  fast  to  the  poles  at  a  point  equidis- 
tant from  the  ends  of  the  cross  arms;  the 
top  edges  of  the  three  cross  arms  shall  be  3 
inches,  30  inches,  and  52  inches  respectively 
below  the  top  of  the  poles;  and  upon  each 
side  of  the  poles  plaintiff  will  string  wires 
attaching  them  to  insulators,  made  fast  to 
strong  and  durable  wooden  pins,  which  pins 
are  to  l)e  attached  securely  to  the  cross 
arms;  and  the  wires  shall  be  so  strung  that 
each  cross  arm  shall  support  six  wires,  three 
on  each  side  of  the  pole ;  and  the  wires  shall 
be  strung  taut,  as  above  indicated,  from  pole 
to  pole,  for  the  transmission  of  plaintiff's 
telegraph  and  telephone  messages  in  the 
service  of  the  public.  In  measuring  the  dis- 
tance to  the  said  poles,  in  all  cases  the  meas- 
urement shall  be  made  to  the  center  of  the 
pole  at  the  ground.  In  locating  the  distance, 
the  telegraph  and  telephone  line  is  to  be 
built  from  the  railroad,  the  measurement  is 
to  be  to  the  several  poles  at  the  ground,  from 
the  center  line,  between  the  rails  of  the  main 
track  of  defendant's  railway,  along  lines 
drawn  at  right  angles  to  said  center  line, 
and  reaching  from  said  center  line  to  the 
center  of  the  poles  which  are  to  support  the 
wires  of  the  said  telegraph  and  telephone 
line.  All  poles  that  are  longer  than  30  feet 
shall  be  set  in  the  ground  to  the  depth  of  7 
feet.  Into  each  cross  arm  shall  be  securely 
fastened  a  durable  and  strong  wooden  pin 
at  the  point  where  the  wire  is  to  be  sup- 
ported on  the  cross  arm,  and  on  each  pin, 
protecting  it  from  the  wire,  shall  be  securely 
fastened  an  insulator,  to  which  the  wire 
shall  be  attached.  The  poles  will  each  oc- 
cupy a  space  of  18  inches  square,  or  2i 
square  feet  of  land.' 

"  The  petition  accurately  describes  the 
boundaries  of  appellant's  property,  and  em- 
braces allegations  as  follows: 

***  The  appellant's  property  upon  which 
appellee  seeks  to  condemn  a  right  of  way  is 
certain  property  held  by  appellant  for  right 
of  way  purposes  for  its  railway,  in  the  coun- 
ties of  Erath,  Comanche,  and  Brown,  in  the 
state  of  Texas. 

"  'That  the  lands  over  which  appellee  seeks 
to  condemn  a  right  of  way  "  are  connected 
throughout  their  entire  length  and  consti- 
tute one  entire  and  continuous  tract  or  strip 
of  land  held  by  defendant  as  a  right  of  way 
for  its  said  railway,  and  along  and  upon 
which  the  defendant's  said  railway  is  built 
and  ojierated."  Within  the  said  strip  of 
land,  defendant's  right  of  way,  said  strip 
being  100  feet  wide  from  end  to  end  thereof, 
and  practically  at  the  center  line  thereof, 
from  end  to  end,  lengthwise  said  strip,  is 
built  the  main  track  of  defendant's  rail- 
way.' 

**The  petition  then  gives  the  exact  dis- 
tance from  the  center  of  appellant's  main 
track  of  every  one  of  the  few  poles  not  oc- 
cupying the  pole  line's  specified  distance  of 
35  feet  from  said  main  track.  It  gives  also 
the  length  of  every  pole  not  of  the  specified 
height  of  the  poles  in  the  line.  It  further 
gives  the  number  and  dimensions  of  the  cross 
arms,  the  number  of  wires,  and  all  the  plans. 
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specifications,  details,  and  measurements  for 
the  location  and  structure  of  the  line. 

"  The  petition  further  stipulates  that  ap- 
pellant shall  not  be  liable  in  damages  for  in- 
jury by  fire  to  appellee's  poles,  and  relieves 
appellant  of  any  possible  obligation  to  clear 
away  combustible  material  from  about  the 
poles. 

"  The  petition  prays  that  damages  be  as- 
sessed for  the  condemnation  as  sought  in 
the  petition,  and  for  the  building,  operat- 
ing, and  maintaining  the  line  at  the  place 
and  in  the  manner  indicated  in  the  petition, 
and  for  such  other  orders  and  judgments  as 
the  case  may  warrant. 

"  The  defendant  interposed,  and  the  court 
overruled,  the  following  special  exception : 

"  *  Because  plaintiff  has  no  authority  and 
right  under  the  laws  of  this  state  to  exer- 
cise the  power  of  eminent  domain  in,  along, 
on,  and  over  the  right  of  way  of  this  de- 
fendant railway  corporation,  and  parallel 
with  its  track,  unless  not  to  do  so  would 
defeat  the  object  and  purpose  of  its  grant; 
because,  before  there  can  be  a  taking  such 
as  prayed  for  by  the  plaintiff,  it  must  be 
shown  that  it  is  not  practical  to  construct 
its  line  between  said  points  in  any  other  way 
than  upon  defendant  railway  company's 
right  of  way.' 

"  The  action  of  the  trial  court  in  overrul- 
ing this  exception  is  a  material  question 
properly  presented  in  appellant's  brief  for 
decision,  and  tlie  court  of  civil  appeals 
hereby  certifies  that  question  to  the  su- 
preme court  for  decision.  In  other  words, 
stating  the  question  in  a  different  form: 
Can  there  be  a  condemnation  of  property 
already  devoted  to  a  public  use  in  the  man- 
ner described  in  the  plaintiff 's  petition,  for 
the  purpose  of  devoting  it  to  another  and  a 
different  use  in  the  manner  and  under  the 
limitations  prescribed  in  the  plaintiff's  peti- 
tion, unless  it  be  shown  that  it  is  for  the 
public  benefit  and  of  a  higher  order  than 
the  puriK>se  for  which  it  is  already  used,  as 
well  as  that  it  cannot  be  practically  con- 
structed in  any  other  way?" 

In  the  case  of  San  Antonio  d  A.  P.  R.  Co. 
V.  Southtcestern  Teleg.  d  Teleph.  Co.  93 
Tex.  313,  49  L.  R.  A.  459,  55  S.  W.  117,  it 
vras  held  by  this  court  that  telephone  com- 
panies were  invested  with  the  same  power 
to  condemn  property  for  the  construction  of 
their  lines  as  that  given  by  the  Revised  Stat- 
utes to  telegraph  companies.  The  extent  of 
that  power  is  the  subject  presented  for  con- 
sideration by  the  present  certificate.  It  is 
granted  by  articles  698  and  699  of  the  Re- 
vised Statutes  as  follows : 

"Art.  «98.  Corporations  created  for  the 
purpose  of  constructing  and  maintaining 
magnetic  telegraph  lines  are  authorized  to 
set  their  poles,  piers,  abutments,  wires,  and 
other  fixtures  along,  upon,  and  across  ajiy  of 
the  public  roads,  streets,  and  waters  of  this 
stajbe,  in  such  manner  as  not  to  incommode 
the  public  in  the  use  of  such  road,  streets, 
And  waters." 

"Art.  699.  Such  companies  are  also  author- 
ized to  enter  upon  any  lands,  whether  owned 
by  private  persons  in  fee  or  in  anv  less  es- 
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tate,  oi"  by  any  corporation,  whether  ac- 
quired by  purchase  or  by  virtue  of  any  pro- 
vision in  the  charter  of  such  corporation,  for 
the  purpose  of  making  preliminary  surveys 
ikixd  examinations  with  a  view  to  the  erec- 
tion of  any  telegraph  lines,  and  from  time  to 
time  to  appropriate  so  much  of  said  lands  as 
may  be  necessary  to  erect  such  poles,  piers, 
abutments,  wires,  and  other  necessary  fix- 
tures for  a  magnetic  telegraph,  and  to  make 
such  changes  of  location  of  any  part  of  said 
lines  as  may  from  time  to  time  be  deemed 
necessary,  and  shall  have  a  right  of  access 
to  construct  said  line,  and,  when  erected, 
from  time  to  time  as  may  be  required  to  re- 
pair the  same,  and  may  proceed  to  obtain 
the  right  of  way  and  to  condemn  lands  for 
the  use  of  the  corporation  in  the  manner 
provided  by  law  in  the  case  of  railway  cor- 
porations." 

The  objection  urged  by  appellant  to  the 
attempt  to  condemn  a  portion  of  the  land 
previously  acquired  by  it  for  a  right  of  way 
is  that  the  property  has  already  been  de- 
voted to  public  use:  that  the  grant  of  the 
power  of  eminent  domain  in  general  terms 
to  anotlier  corporation  does  not,  upon  estab- 
lished principles,  include  the  right  to  take 
such  property  unless  it  be  absolutely  neces- 
sary to  the  exercise  of  the  privilege  granted ; 
and  that,  as  the  statute  has  not  expressly 
conferred    the    right    of    condemnation   as- 
serted, the  plaintiff  must  show  such  abso- 
lute necessity,  t.  e.,  that  its  line  cannot,  in 
the  language  of  the  question  certified,  **be 
practically  constructed  in  any  other  way." 
The  doctrine  of  the  law  upon  which  this  con- 
tention is  founded  is  thus  very  well  stated  by 
Justice  Brown  in  Sabine  d  E.  T.  R.  Co.  v. 
Gulf  d  I.  R.  Co.  92  Tex.  162,  166,  168,  46  S. 
W.  784,  786:     "The  law  [conferring  power 
of  condemnation   upon  railway  coiupanies] 
does    not    authorize    the    condemnation   of 
property  which  has  already  been  dedicated 
to   a   public   use   when   such   condemnation 
would  practically  destroy  the  use  to  which 
it  has  been  devoted.     No  express  authority 
is  given  [to  railroad  companies]  by  our  stat- 
utes to  condemn  such  property,  and  the  au- 
thority cannot  be  implied  from  the  general 
power*  conferred  by  the  law,  unless  the  ne 
cessity  lie  so  great  as  to  make  the  new  enter- 
prise of  paramount  importance  to  the  pub- 
lic,   and    it    cannot    be    practically    accom- 
plished in  any  other  way."    The  doctrine  is 
further  stated  on  page  168,  92  Tex.  and  on 
page  780,  46  S.  W. :     "  The  authorities  be- 
fore cited  fully  sustain  the  proposition  that 
such  property  will  not  be  taken  in  condemna- 
tion proceedings  when  the  taking  will  de- 
stroy the  use  to  which  it  is  devoted,  unless 
it  be  found  that  the  constructing  road  or  the 
connection  sought  to  be  made  is  of  so  great 
importance  to  the  public  as  to  demand  that 
anotlier  public  use  of  less  importance  shall 
he  set  aside  for  its  benefit,  and  that  the  new 
enterprise   cannot   be   accomplished    in   any 
other  practical  way.     The  first  occupier  of 
the  ground  is  entitled  to  all  the  advantages 
derived  from  the  establishment  of  the  pub- 
lic use  therein,  and  no  question  of  conveni- 
ence  nor  expense   to  the  company    seeking 
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condemnatian  can  be  considered,  unless  it  be 
such  as  to  render  the  performance  of  the 
duty  enjoined  by  law  practically  impossible 
by  any  other  means  which  can  be  used  by 
the  constructing  company."  Obviously,  the 
first  question  which  occurs  in  the  considera- 
tion of  such  cases  is  whether  or  not  the 
le^^islature  has  expressly  conferred  the  power 
asserted.  The  rule  of  construction  laid 
down  in  the  quotation,  and  in  the  authori- 
ties generally,  is  applied  in  cases  where  the 
second  use  to  which  the  property  is  sought 
to  be  put  will  destroy,  or,  at  least,  materi- 
ally interfere  with,  that  to  which  such 
property  has  been  previously  devoted.  When 
tliis  is  the  situation,  courts  refuse  to  hold 
that  the  legislature,  by  a  mere  general 
<jnuit  of  the  power  to  enter  upon  and  con- 
demn land,  intended  to  authorize  the  de- 
struction or  material  impairment  of  an  al- 
ready established  public  use,  unless  it  ap- 
pears that  the  power  last  conferred  can  be 
«xercised  in  no  other  practical  way.  In 
such  causes  the  power  is  to  be  implied,  and 
cannot  be  implied  from  anything  less  than 
prax;tical  necessity.  But  all  authority  con- 
cedes the  power  of  the  legislature  to  author- 
ize the  taking  of  property  which  has  already 
been  condemned  to  public  use,  and  we  must 
therefore  look  to  the  law  to  see  if  the  power 
here  in  question  has  been  conferred. 

The  power  of  condemnation  granted  to 
teles^raph  companies  is  expressed  in  language 
both  general  and  specific.  The  statute  au- 
thorizes the  construction  of  telegraph  lines 
upon  and  across  public  roads,  streets,  etc., 
showing  that  the  legislature  thought  it 
proper  to  grant  the  privilege  with  respect  to 
some  lands  already  in  use  by  the  public.  It 
then  authorizes  the  condemnation  of  "any 
lands,  whether  owned  by  private  persons  in 
fee  or  in  any  less  estate,  or  by  any  corpora- 
tion, whether  acquired  by  purchase  or  by 
virtue  of  any  provision  in  the  charter  of 
such  corporation."  It  is  plain  that  the 
characters  of  estates  in  lands  of  corpora- 
tions thus  made  subject  to  the  power  are  the 
»ime  as  those  of  private  persons,  i.  e.,  "ei- 
ther in  fee  or  in  any  less  estate."  It  is 
equally  plain  that  such  estates  are  meant  as 
have  been  acquired  by  corporations  in  any 
manner  whatsoever.  All  lands  owned  by 
corporations  in  any  kind  of  estate  must  have 
been  acquired  either  by  "purchase"  or  "by 
virtue  of  some  provision  in  their  charters." 
If  lands  are  acquired  "by  virtue  of  any  pro- 
vision in  the  charter,"  they  are  expressly 
subjected  to  such  proceedings  as  this. 
Rights  of  way  of  railroad  companies  ac- 
quired by  condemnation  proceedings  are  ac- 
quired "by  virtue"  of  provisions  either  of 
special  charters  or  charters  founded  upon 
the  general  law,  and  therefore  come  within 
the  express  provision  of  the  statute.  If  it 
be  said  that  the  power  given  is  only  a  gen- 
eral one,  and  cannot,  under  the  rule  of  con- 
demnation stated,  be  held  to  refer  to  proper- 
ty held  by  corporations  for  public  purposes, 
how  can  we  account  for  the-  use  of  this  lan- 
guage, at  once  so  comprehensive  and  so  par- 
ticular? Other  provisions  of  the  statute 
conferring  the  power  of  eminent  domain  up- 
60  L.  R.  A. 


on  other  kinds  of  corporations  give  the  right 
to  take  any  lands  of  persons  or  corporations, 
and  some  of  them  give  the  right  to  construct 
works  along  and  across  public  roads,  streets, 
waters,  etc. ;  but  in  none  of  them  did  the  leg- 
inlaturo  take  the  pains  to  use  the  specific 
language  employed  in  favor  of  telegraph 
companies.  Unless  it  was  foreseen  that 
quesJtions  as  to  the  extent  of  the  power 
might  arise  out  of  the  characters  of  estates 
held  and  the  modes  of  their  acquisition,  and 
ought  to  be  settled  by  the  statute,  why  should 
the  legislature  have  referred  to  those  inci- 
dents at  all?  We  must  assume  that  this 
language  was  used  for  a  purpose,  and  it  can 
best  be  subserved  by  giving  to  the  words  of 
the  statute  their  true  and  legitimate  mean- 
ing, rather  than  by  frittering  them  away  by 
construction.  The  reasons  which  actuated 
the  legislature  are  easily  conjectured.  Tele- 
graph lines  were  in  existence  upon  rights  of 
way  of  railway  companies  throughout  the 
country,  and  it  was  common  knowledge  that 
they  did  not  impede,  but  rather  facilitated, 
the  business  of  the  carriers.  Whatever 
might  be  the  effect  of  the  construction  of 
great  numbers  of  such  lines  along  railroads, 
there  have  not  been  at  any  time  such  condi- 
tions existing  in  this  state  as  to  cripple  or 
impede  the  carrying  business,  and  to  call 
for  closer  restrictions  by  legislation  upon 
the  rights  granted  to  telegraph  companies. 
So  general  has  been  the  opinion  that  tele- 
graph lines  can  exist  upon  the  rights  of  way 
of  railroad  companies,  consistently  with  the 
rights  of  the  latter,  that  Congress  in  1866 
gave  permission  for  the  construction  of  such 
lines  along  the  national  post  roads,  some  of 
which  are  railroads.  The  legislature  acted 
upon  the  knowledge  of  these  well-known 
facts  and  conditions,  and,  in  granting  pow- 
ers to  telegraph  companies,  employed  lan- 
guage materially  differing  from  that  used 
in  conferring  the  right  of  condemnation  up- 
on corporations  whose  objects  required  dif- 
ferent uses  of  property  employed  in  their 
business, — language  well  chosen  to  express 
the  power  in  controversy.  Authority  to  bur- 
den auch  property  with  another  railroad,  or 
a  turnpike,  or  a  canal,  would  involve  conse- 
quences very  different  from  those  flowing 
from  a  grant  to  a  telegraph  company  of  au- 
thority to  maintain  its  line  on  the  same 
property,  and  hence  the  kinds  of  estates  to 
be  subjected  to  the  power  are  differently 
specified  in  the  statute.  And,  at  last,  the 
provisions  applicable  to  telegraph  companies, 
when  interpreted  as  we  interpret  them,  au- 
thorized only  the  doing  of  that,  by  authority 
of  law,  which  w^as  being  done  every  day  in 
various  parts  of  the  country  either  under 
such  authority  or  by  contract.  Another  evi- 
dence that  the  legislature  meant  what  we 
hold  it  to  have  meant  is  found  in  article 
700: 

"Art.  700.  No  corporation  shall  have  pow- 
er to  contract  with  any  owner  of  land  for 
the  right  to  ei*cct  and  maintain  a  telegraph 
line  over  his  lands  to  the  exclusion  of  the 
lines  of  other  companies." 

Tlie  history  of  the  litigation  of  the  coun- 
try makes  it  well  known  to  us,  as  it  was 
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doubtless  well  known  to  the  legislature,  that 
contracts  of  the  character  here  prohibited 
were  being  made  between  railroad  companies 
and  one  telegraph  company  for  the  exclusive 
use  of  rights  of  way.  This  was  the  evil  to 
be  prevented  by  this  provision,  which  pre- 
supposes that  the  legislature  intended  to 
confer  upon  telegraph  companies  generally 
the  right  to  use  the  rights  of  way  of  railway 
companies  for  the  construction  of  telegraph 
lines. 

Our  conclusion  does  not  impute  to  the  leg- 
islature a  purpose  to  destroy  or  impair  the 
use  by  railway  companies  of  their  property 
for  all  the  purposes  for  which  it  is  needed, 
but  rather  a  recognition  of  the  fact  that 
such  use  will  not  be  interfered  with  by  the 
legitimate  exercise  of  the  privileges  granted 
to  telegraph  companies.  From  this  conclu- 
sion it  results  that  the  appellee  has  the  same 
authority  to  condemn  a  right  of  way  over 
the  property  in  question  that  it  would  have 
to  condemn  the  property  of  others,  and  that 
the  mere  fact  that  it  could  obtain  such  right 
of  way  over  other  property  or  in  other  ways 
furnishes  no  defense  to  the  proceeding.  The 
legislature  hanng  itself  determined  and  en- 
acted that  such  a  use  of  the  property  is  one 
to  which  it  may  be  applied  consistently  with 


the  prior  use,  no  question  as  to  the  compar- 
ative importance  of  the  two  uses  is  left  open 
for  the  courts  to  determine.  Many  such 
condemnations  have  been  had  in  this  state, 
and  have  been  sustained  by  the  courts  of 
civil  appeals,  which  are  the  courts  of  last  re- 
sort in  such  cases.  In  some  of  the  decisions^ 
the  point  under  consideration  has  been  ex- 
pressly decided  adversely  to  appellant,  and 
in  others  it  was  necessarily  involved. 
SouihiresUrn  Teleg.  d  Teleph.  ^Co.  v.  Quiir 
C.  cC  *S'.  F.  R.  Co,  (Tex.  Wv.  App.)  52  S.  W. 
107;  Gulf,  C,  &  S,  F.  R.  Co.  v.  Southicestern 
Teleg.  <£  Teleph,  Co.  (Tex.  Civ.  App.)  52  S. 
W.  86 ;  Texas  <£  A'.  0.  R.  Co.  v.  Postal  Teleq. 
Cable  Co.  (Tex.  Civ.  App.)  52  S.  W.  108; 
Houstwi  d  T.  C.  R.  Co.  V.  Postal  Teleg. 
Cable  Co.  18  Tex.  Civ.  App.  502,  45  S.  W. 
179;  (Jvlf,  C.  d  8.  F.  R.  Co.  v.  Southtcestern 
Tclcg.  d  Teleph.  Co.  18  Tex.  Civ.  App.  500, 
45  S.  W.  152;  San  Antonio  d  A.  P.  R.  Co.  v. 
Southicestcrn  Teleg.  d  Teleph.  Co.  (Tex. 
Civ.  App.)  50  S.  W.  201;  Texas  Midland  R, 
Co.  v.  Southifrestern  Teleg.  d  Teleph,  Co. 
(Tex.  Civ.  App.)  57  S.  W.  312. 

We  answer  that  the  exception  was  prop- 
erly overruled  by  the  trial  court.  What  we 
have  said  sufficiently  answers  the  question 
as  otherwise  stated. 
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E.  J.  McNEELEY  et  al. 

(118  Fed.  120.) 

A  combination  of  the  mannfactnrera  of 
«  product  of  a  state,  the  market  for  four 
fifths  of  which  is  found  in  other  states,  to 
limit  production  and  raise  the  price,  is  a 
violation  of  the  anti-trust  act  of  July  2,  1800. 

(October  13,  1902.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  Division  of  the 
District  of  Washington  to  review  a  judg- 
ment in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  inllicted  on  plaintiff  by  a 
fraudulent  combination  among  defendants. 
Reversed. 

Statement  by  Gilbert,  Circuit  Judge: 
The  plaintiff  in  error  brought  an  action 
to  recover  damages  against  the  defendants 
in  error  under  the  act  of  Congress  known  as 
the  "Sherman  anti-trusit  act,"  of  July  2, 
1890  (26  Stat,  at  L.  209,  chap.  047,  U.  S. 
Comp.  Stat.  1901,  p.  3200),  and  alleged  in 


his  complaint,  as  his  first  cause  of  action: 
That  for  more  than  ten  years  he  had  been  a 
dealer  in  Washington  red-cedar  shingles  at 
the  city  of  Tacoma  in  the  state  of  W^ashing- 
ton,  conducting  a  general  business  in  such 
shingles,  purchasing  them  of  the  various 
manufacturers  thereof  within  the  state  of 
Washington,  and  selling  them  to  purchasers 
in  other  states  of  the  United  States  and  in 
cei*tain  foreign  countries.  That  his  business 
was  valuable;  and  that  he  was  solely  de- 
pendent upon  it  for  his  livelihood,  and"  that 
he  had  acquired  a  wide  clientage,  and  had 
transacted  a  business  amounting  to  $100,000 
a  year,  and  had  derived  an  annual  profit 
therefrom  of  $3,000;  that  the  said  Wash- 
ington red-cedar  shingle  is  solely  manufac- 
tured in  the  state  of  Washington,  and  has 
become  an  article  of  prime  necessity  and 
indispensable  use  to  the  people  in  the  vari- 
ous states  and  countries  named ;  and  alleged 
that,  during  the  first  ten  months  of  the  vear 
1899,  4.000,000,000  shingles  were  manufac- 
tured, of  whicli  3,300,500,000  were  manufac- 
tured for  the  purpose  of  selling  and  deliver- 
ing to  purchasers  outside  the  state  of  Wash- 
ington, and  were  so  sold  and  delivered.  That 
the  defendant  the  Washington  Red-Cedar 
Shingle    Manufacturers'  Association  was    a 


Note. — For  other  cases  In  this  series  as  to 
combinations  to  restrict  trade  or  regulate  prices 
in  violation  of  the  Federal  anti-trust  act,  see 
United  States  v.  Jellico  Mountain  Coke  &  Coal 
Co.  (C.  C.  M.  D.  Tenn.)  12  L.  R.  A.  753; 
Waterhouse  v.  Comer  (C.  C.  S.  D.  Ga.)  19  L.  R. 
A.  403;  United  States  v.  E.  C.  Knight  Co.  (C. 
C.  App.  3d  C.)  24  L.  R.  A.  428,  Affirmed  in  15C 
00  L.  R.  A. 


U.  S.  1,  3y  L.  ed.  325 ;  United  States  v.  Work- 
Ingmen's  Amalgamated  Council  (C.  C.  E.  D. 
La.)  26  L.  R.  A.  158 ;  United  States  v.  Trans- 
Missouri  Freight  Asso.  (C.  C.  App.  8th  C.) 
24  L.  R.  A.  73,  Reversed  in  166  U.  S.  290,  41  L. 
ed.  1007 ;  and  United  States  v.  Addyston  Pipe  & 
Steel  Co.  (C.  C.  App.  9th  C.)  46  L.  R,  A.  122^ 
Afilrmed  in  175  U.  S.  211,  44  L.  ed.  136. 
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voluntary  aseociation  of  the  various  manu- 
facturers and  dealers  in  said  shingles  in  the 
^tate  of  Washington,  comprising  a  total  of 
108:  that  the  association  has  a  constitution 
and  by-laws ;  that  membership  is  secured  by 
paying  a  certain   initiation  fee  graded  ac- 
cording to  the  numbei*  and  character  of  shin- 
gle machines  in   use  by  the  applicajit  for 
membership;  that  its  officers  are  president, 
vice  president,   secretary,  treasurer,   and  a 
central  committee;  that  the  defendants  spe- 
cifically named  in  the  complaint  are  respect- 
ively such  officers;   that  the  powers  of  the 
i^ommittee  were  to  hold  meetings  "and  issue, 
from  time  to  time,  a  minimum  price  below 
which  all  members  agree  not  to  sell  shingles 
to  dealers  or  w^holesalers,"  **to  establish  a 
system  of  prices  at  which  shingles  must  be 
sold  to  retail  dealers," etc., "to  order  the  clos- 
ing down  of  all  mills,  and  to  take  other  neces^ 
sary  steps  to  curtail  the  output  of  Washing- 
ton red-cedar  shingles,  when  in  their  judg- 
ment the  supply  should  exceed  the  demand." 
For  a  second  cause  of  action,  the  plaintiff  in 
error  alleged,  in  addition  to  the  facts  above 
set  forth,  that  on  or  about  August  15,  1899, 
the  central  committee  adopted  a  schedule  of 
prices  for  shingles,  whereby  the  members  of 
>:aid  association  were  required  to  and  bound 
themselves  to  sell  at  the  price  so  fixed,  to 
wit:     Extra  A,  $1.35  per  1,000,  clears,  $1.60 
}XT  $1,000,  which  price  the  plaintiff  alleged 
was   above   the   market   price;    the   market 
price  then  being  extra  A,  $1.20  per  1,000, 
and  clears,  $1.35  per  1,000.     That  by  reason 
of  the  said  increase  in  prices  the  plaintiff 
was  unable  to  carry  on  his  business  and  sup- 
ply the  natural  and  ordinary'  demand  for 
^uch  shingles,  or  to  purchase  shingles  at  any 
other  than  the  price  so  fixed,  and  he  w^as  in- 
jured thereby  in  his  business  in  the  sum  of 
^1.200.     For   a   third  cause  of   action,  the 
plaintiff,  in  addition  to  the  facts  above  al- 
leged, set  forth  that  on  November  11,  1899, 
for    the   purpose  of  further  increasing  the 
price  of   said   shingles,  the   association   or- 
flered  its  mills  to  close  down  for  the  period 
of  sixty  days,  which  order  was  obeyed,  where- 
by the  trade  in  shingles  was  interrupted,  and 
he    was   unable   to   purchase   shingles   with 
which  to  fill  his  orders,  to  his  damage  in  the 
sum    of  $1,000.     For  a  fourth  cause  of  ac- 
tion«    in   addition  to  the  facts  already  set 
forth,   the  plaintiff  alleged  that  the  presi- 
dent, rice  president,  treasurer,  and  secretary, 
together  ^^^th  the  central  committee,  for  the 
purpose  of  destroying  the  plaintiff's  business 
jiublished  resolutions  adopted  at  a  meeting 
of  the  central  committee,  charging  the  plain- 
tiir  ^"ith  endeavoring  to  injure  the  market 
for  Washington  red-cedar  shingles,  and  with 
having  no  money  invested  in  his  business, 
and  as  being  without  credit  and  irresponsi- 
ble«    and  not  an   honorable   and   legitimate 
dealer    in  such   shingles,  and  that,  for  the 
purpose  of  inducing  all  wholesale  and  retail 
dealers  in  shingles  in  the  states  and  foreign 
countries  aforesaid  to  refuse  to  buy  shingles 
of  the  plaintiff,  and  to  induce  the  manufac- 
turers of  shingles  to  refuse  t-o  sell  him  shin- 
gle?*,   they  printed  and   circulated   through 
the    maifn  the    said    resolutions,   and   pub- 
tK»  L.  R.  A. 


liflhed  them  in  newspapers.  And  the  plain- 
tiff in  error  set  forth  in  the  complaint  the 
names  of  253  persons  to  whom  such  circu- 
lars were  sent.  He  alleged  that  the  result 
of  the  conspiracy  was  to  destroy  his  busi- 
ness, to  his  damage  in  the  sum  of  $15,000. 
On  Februaiy  2,  1900,  the  defendants  in  the 
action,  by  their  attorneys,  filed  a  general 
appearance  with  the  clerk  on  behalf  of  all 
the  defendants  named  in  the  complaint.  The 
defendants  McNeeley  and  Beckman  subse- 
quently appeared  separately,  and  demiwrwl 
to  each  cause  of  action  in  the  complaint  for 
want  of  jurisdiction  of  the  persons  of  the  de- 
fendants, want  of  jurisdiction  of  the  subject- 
matter,  defect  of  parties  defendant,  and  the 
insufficiency  of  the  facts  pleaded  to  consti- 
tute causes  of  action.  Upon  the  last  of 
these  grounds  of  demurrer,  the  cause  was 
presented  in  the  circuit  court  before  Han- 
ford,  District  Judge,  and  the  demurrer  was 
sustained  as  to  all  except  the  fourth  cause  of 
action.  102  Fed.  594.  Upon  that  cause  the 
case  afterward  went  to  trial  before  Bellin- 
ger, District  Judge,  who  directed  the  jiury  to 
return  a  verdict  for  the  defendants  in  error 
upon  the  ground  that  the  proofs  did  not  sus- 
tain the  causes  of  action,  and  that  the  com- 
bination  described  in  the  complaint  is  not 
one  in  restraint  of  interstate  commerce,  so 
as  to  give  a  right  of  action,  under  the  provi- 
sions of  the  act  of  July  2,  1890  (20  Stat,  at 
L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p. 
3200),  to  one  who  has  been  Injured  by  a 
resolution,  passed  and  circulated,  denounc- 
ing him  for  cutting  prices,  and  also  upon  the 
ground  that  in  the  opinion  of  the  court  the 
allegations  in  the  fourth  cause  of  action 
were  insufficient  to  constitute  a  cause  of  ac- 
tion.    107  Fed.  210. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  Hawley,  District  Judge. 

Messrs,  T.  O.  Abbott  and  T.  Ii.  Stiles, 
for  plaintiff  in  error: 

Plaintiff  has  been  damaged  in  his  busi- 
ness, which  is  interstate  in  its  character,  by 
an  unlawful  combination  in  restraint  of 
trade  and  commerce. 

Loicry  v.  Tile,  Mantel  &  Grate  Asso.  106 
Fed.  38 ;  United  States  v.  Coal  Dealers'  Asso. 
85  Fed.  252. 

Any  association  or  combination  of  persons 
organized  for  the  purpose  of  regulating 
prices  is  an  unlawful  combination. 

Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio 
St.  C66;  Emery  v.  Ohio  Candle  Go.  47  Ohio 
St.  320,  24  N.  E.  660;  Distilling  d  Cattle 
Feedinq  Co.  v.  People  ex  rel.  Moloney,  156 
111.  488,  41  N.  E.  188;  Jackson  v.  Akron 
Brick  Asso.  53  Ohio  St.  303,  35  L.  R.  A.  287, 
41  X.  E.  257 ;  Bishop  v.  American  Preserv- 
ers' Co.  157  111.  284,  41  N.  E.  765;  Santa 
Clara  Valley  Mill  d  Lumber  Go.  v.  Hayes, 
76  Cal.  387,18  Pac.  391;  Vulcan  Powder  Co. 
v.  Hercules  Poxcder  Co.  96  Cal.  510,  31  Pac. 
581:  Arnot  v.  Pittston  d  E.  Coal  Co.  68  N. 
Y.  558,  23  Am.  Rep.  100;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.  68  Pa.  173,  8  Am. 
Rep.  159;  India  Bagging  Asso.  v.  Kock,  14 
La.  Ann.  164;  Chapin  v.  Broicn  Bros.  83 
Iowa,  297,  12  L.  R.  A.  428,  48  N.  W.  1074; 
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People  V.  MiU-  Exchange,  145  X.  Y.  267,  27 
L.  R.  A.  437,  39  N.  E.  10(52:  Ford  v.  Chicago 
Milk  Shippers'  Asso.  155  111.  166,  27  L.  R. 
A.  298,  39  N.  E.  651 ;  Pacific  Factor  Co.  v. 
Adlevy  90  Cal.  110,  27  Pac.  36:  Judd  v.  Har- 
rington, 139  N.  y.  105,  34  N.  E.  790;  De 
Witt  Wire-Cloth  Co.  v.  New  Jersey  Wire- 
Cloth  Co.  16  Daly,  529,  14  N.  Y.  Supp.  277; 
John  D.  Park  dc  Sons  Co.  v.  National  Whole- 
sale Druggists'  Asso.  50  N.  Y.  Supp.  1064; 
Merz  Capsule  Co.  v.  United  States  Capsule 
Co.  67  Fed.  414;  Cravens  v.  CarterCrume 
Co.  34  C.  C.  A.  479,  92  Fed.  479. 

It  is  not  material  whether  the  price  is  in- 
creased, or  whether  it  is  reduced,  or  whether 
the  price  fixed  is  a  reasonable  one  or  an  un- 
reasonable one. 

United  States  v.  Trans- Missouri  Freight 
Asso.  160  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Joint  Traffic 
Asso.  171  U,  S.  505,  43  L.  ed.  259,  19  Sup. 
Ct.  Rep.  25;  Addyston  Pipe  d  Steel  Co.  v. 
Ufiited  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96;  Harding  v.  American 
Glucose  Co.  182  111.  551,  55  N.  E.  577;  Na- 
tional Harrow  Co.  v.  Bement,  21  App.  Div. 
290,  47  N.  Y.  Supp.  462;  Richardson  v. 
Buhl,  77  Mich.  632,  6  L.  R.  A.  457,  43  N,  W. 
1102;  State  ex  ret.  Watson  v.  Standard  Oil 
€o.  49  Ohio  St.  137,  15  L.  R.  A.  516.  30  N. 
E.  279;  People  v.  Milk  Exchange,  145  N. 
Y.  267,  27  L.  R.  A.  437,  39  N.  E.  1062. 

Nor  is  it  necessary  to  establish  a  complete 
monopoly. 

Unitrd  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249; 
Addyston  Pipe  d  Steel  Co.  v.  United  States, 
]75\\  S.  211,  44  L.  ed.  136,  20  Sup.  a. 
Rep.  96;  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  650,  15  L.  R.  A.  598,  19  S.  W.  274, 
279. 

The  negotiation  of  sales  of  goods  which 
are  in  another  state,  for  the  purpose  of  in- 
troducing them  into  the  state  in  which  the 
negotiation  is  made,  is  interstate  commerce. 

Robhins  v.  Shelby  County  Taxing  Dist. 
120  U.  S.  497,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592 ;  Addyston  Pipe 
46  Steel  Co.  V.  United  States,  175  U.  S.  211, 
44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96;  National 
Harrow  Co.  v.  Quick,  67  Fed.  130;  United 
States  V.  Coal  Dealers'  Asso.  85  Fed.  252; 
Lowry  v.  Tile,  Mantel,  d  Grate  Asso.  106 
Fed.  38. 

A  conspiracy  to  injure  a  person  in  his 
business  by  assaults  upon  his  good  name  and 
reputation  creates  a  cause  of  action. 

*S'mi/;i  V.  Nippert,  76  Wis.  86.  44  N.  W. 
846;  Wildce  v.  McKce,  111  Pa.  335,  56  Am. 
Rep.  271,  2  Atl.  108;  State  v.  Hickling,  41 
N.  J.  L.  208,  32  Am.  Rep.  198;  6  Am.  & 
Eng.  Enc.  Law,  p.  887;  Ryan  v.  Burger  d 
H.  ^Brewing  Co.  59  Hun,  625,  13  N.  Y.  Supp. 
660;  Carew  v.  Rutherford,  106  Mass.  1,  8 
'Am.  Rep.  296. 

A  conspiracy  to  injure  another  in  business 
by  inducing  third  parties  to  withdraw  their 
patronage  and  to  refuse  to  trade  with  him  is 
actionable. 

Haioarden  v.  Youghiogheny  d  L.  Coal  Co. 
Ill  Wis.  545,  55  L.  R.  A.  828,  87  N.  W.  472; 
Mutrav  V.  McOariyle,  69  Wis.  483,  34  N.  W. 
60  L.R.  A. 


522;  Olive  v.  Van  Patten,  7  Tex.  Civ.  App. 
630,  25  S.  W.  428 :  Van  Horn  v.  Van  Horn, 
52  N.  J.  L.  284,  10  L.  R.  A.  184.  20  Atl.  485: 
Jackson  v,  Stanfitid,  137  Ind.  592,  23  L.  R. 
A.  588,  36  X.  E.  345,  37  X.  E.  14;  Old  Do- 
minion S.  S.  Co.  V.  McKenna,  24  Blatchf. 
244,  30  Fed.  48;  Casey  v.  Cincinnati  Typo- 
graphical Union  No.  3,  12  L.  R.  A.  193.  45 
Fed.  135;  Toledo,  A.  A.  d  N.  M.  R.  Co.  v. 
Pennsylvania  Co.  19  L.  R.  A.  387,  5  Inters. 
Com.  Rep.  622,  64  Fed.  730;  Thomas  v.  Cin- 
cinnati, N.  0.  d  T.  P.  R.  Co.  4  Inters.  Com. 
Rep.  788,  62  Fed.  803:  Hopkins  v.  Ox/?v 
Stave  Co.  28  C.  C.  A.  99,  49  U.  S.  App.  709, 
83  Fed.  912. 

Messrs.  Charles  O.  Bates,  Cliarles  A. 
Murray,  and  Jolui  H.  McDaniels,  for  de- 
fendants in  error: 

The  object  of  vesting  in  Congress  the  pow- 
er to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  was  to  insure 
uniformity  of  regulation  against  conflicting 
and  discriminating  state  legislation. 

Kidd  V.  Pearson,  128  l>.  S.  1,  21,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232.  9  Sup.  Ct.  Rep. 
6 ;  Gibbons  v.  Ogden,  9  Wheat.  196,  6  L.  ed. 
70;  Willson  v.  Black  Bird  Creek  Marsh  Co. 
2  Pet.  245,  7  L.  ed.  412;  Smith  v.  Turner. 
7  How.  398,  12  L.  ed.  750:  Escanaba  d  L 
M.  Travsp.  Co.  v.  Chicago,  107  U.  S.  678,  27 
L.  ed.  442,  2  Sup.  Ct.  Rep.  185;  Miller  v. 
New  York,  109  U.  S.  385,  27  L.  ed.  971,  3 
Sup.  Ct.  Rep.  228 ;  New  Orleans,  M.  d  T.  R. 
Co.  v.  Mississippi  ex  rel.  District  Attorney, 

112  U.  S.  12,  28  L.  ed.  619,  5  Sup.  Ct.  Rep. 
19;  Pound  v.  Turck,  95  U.  S.  459,  24  L.  ed. 
525;  Cardwell  v.  American  River  Bridge  Co. 

113  U.  S.  205,  28  L.  ed.  959.  5  Sup.  Ct.  Rep. 
423. 

The  authority  of  Congress  does  not  begin 
until  interstate  commerce  begins;  and  it  can 
be  exercise<^l  no  longer  than  to  protect  the 
transportation  of  merchandise  among  the 
states  from  obf?tructions  or  impediments. 

There  is  nothing  in  the  Constitution  that 
justifies  the  assumption  by  Congress  of  the 
power  to  regulate  or  prohibit  agreements  or 
combinations  between  manufacturers  to 
maintain  prices. 

Mugler  v.  Kanfins,  123  U.  S.  623,  31  L.  ed. 
205,  S  Sup.  Ct.  Rep.  273:  Kidd  v.  Pearson. 
128  U.  S.  1,  21,  32  L.  ed.  346.  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  United  Stat*.< 
V.  Dcwitt,  9  Wall.  41,  19  L.  ed.  593. 

Prior  to  the  time  when  articles  become 
subjects  of  interstate  commerce,  they  are 
part  of  the  general  mass  of  property  of  the 
state  of  their  origin.  W^henever  a  commod- 
ity has  begun  to  move  as  an  article  of  trade 
from  one  state  to  another,  commerce  in  that 
commodity  between  the  states  has  com- 
menced. 

The  Daniel  Ball,  10  Wall.  557,  suh  nom. 
The  Daniel  Ball  v.  United  States,  19  L.  ed. 
099;  Coe  v.  Errol,  116  U.  S.  517,  29  L.  eti. 
715,  6  Sup.  Ct.  Rep.  475;  United  States  v. 
E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325. 
15  Sup.  Ct.  Rep.  249;  Re  Greene,  52  Fed. 
104. 

Even  though  Congress  could  be  held  to 
have  power  to  prohibit  monopolies  of  manu- 
factures, the  amended  complaint  shows  noatr 
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tempt  to  create  a  monopoly.  Anyone  can 
«nter  the  business  of  manufacturing  and  sell- 
ing shingles  under  fully  as  favorable  oondi- 
tioDB  as  if  no  such  association  existed. 

The  maintenance  of  prices  has  been  the 
salration  of  the  owners  of  mills,  small  and 
large.  And  the  maintenance  of  prices  is  the 
principal  aim  of  the  association. 

United  States  v.  Qreenhut,  50  Fed.  469; 
rnited  States  v.  Hopkins,  82  Fed.  629,  171 
U.  S.  699,  43  L.  ed.  298,  19  Sup.  Ct.  Rep.  40. 

Crilbert,  Circuit  Judge,  .delivered  the 
opinion  of  the  court: 

The  case  having  gone  to  trial  before  a  jury 
on  the  fourth  cause  of  action,  and  having 
been  determined  adversely  to  the  plaintiff  in 
error  on  the  facts,  and  it  being  conceded  that 
the  demurrer  to  the  first  cause  of  action  was 
properly  sustained,  the  question  which  is 
here  presented  is  whether  the  facts  alleged 
in  either  the  second  or  the  third  cause  of  ac- 
tion in  the  complaint  constitute  a  cause  of 
action  imder  the  act  of  July  2,  1890,  com- 
monly known  as  the  "Sherman  anti-trust 
act" '(26  Stat  at  L.  209,  chap.  647,  U.  S. 
Comp.  Stat.  1901,  p.  3200).  The  combina- 
tion which  is  described  in  the  complaint  con- 
sists of  a  combination  of  manufacturers 
and  wholesale  dealers  in  Washington  red- 
oedar  shingles,  who  reside  and  carry  on  their 
business  within  the  state  of  Washington, 
and  sell  and  deliver  goods  to  residents  of  oth- 
<pr  states.  It  is  not  charged  that  the  defend- 
ants in  error,  or  any  of  them,  have  entered 
into  any  combination  or  contract  with  resi- 
dents of  other  states.  The  alleged  right  of 
the  plaintiff  in  error  to  recover  is  based  sub- 
stantially upon  th^  fact  that  the  combina- 
tion comprises  all  the  manufacturers  and 
wholesale  dealers  within  the  state  of  Wash- 
ington, and  that  they  have  combined  and 
conspired  together  to  fix  an  arbitrary  price 
to  wholesale  and  retail  dealers  for  an  article 
of  merchandise  used  in  interstate  commerce, 
below  which  no  one  is  permitted  to  buy  or  to 
sell,  and  that  the  price  so  fixed  marks  a  dis- 
tinct increase  of  the  market  price  as  it  had 
stood  theretofore,  and  that  the  association 
has  assumed  and  exercised,  and  will  con- 
tinue to  exercise,  the  power  to  shut  down,  all 
mills  within  the  state  at  will,  and  for  so 
long  a  time  as  it  may  deem  necessary.  Is 
this  a  combination  in  restraint  of  interstate 
•commerce,  such  as  is  denounced  by  the  stat- 
ute? There  can  be  no  doubt  that  at  com- 
mon law  it  is  an  unlawful  combination  in  re- 
straint of  trade.  It  has  the  effect  to  dimin- 
ish production,  abolish  competition,  and  en- 
hance prices.  Its  illegality  is  not  relieved 
by  the  fact  that  it  was  induced  by  the  keen 
competition  and  the  unprofitable  condition 
of  the  shingle  manufacturing  business  which 
existed  before  it  was  entered  into,  or  by  the 
fact  that  the  prices  fixed  by  the  combination 
may  have  been  reasonable.  American  Bis- 
<niit  d  Mfg  Co.  V.  Klotz,  44  Fed.  721;  Rich- 
ardson V.  Buhl,  77  Mich.  632,  6  L.  R.  A.  457, 
43  N.  W.  1102;  State  ex  rel.  Watson  v. 
Standard  Oil  Go.  49  Ohio  St.  137,  15  L.  R. 
A.  145,  30  N.  E.  279;  People  v.  Milk  Ex- 
change, 145  N.  Y.  267,  27  L.  R.  A.  437,  39  N. 
60  L.  R.  A. 


K.  1062;  yational  Harrow  Co.  v.  Hench,  39 
L.  R.  A.  299.  27  C.  C.  A.  349,  55  U.  S.  App. 
53,  83  Fed.  36 ;  Cravens  v.  Carter-Crume  Co. 
34  C.  C.  A.  479,  92  Fed.  479. 

The  anti-trust  act  goes  as  far,  if  not  far- 
ther, than  the  common  law,  and  declares  un- 
lawful all  combinations  in  restraint  of  in- 
terstate trade.  In  order,  therefore,  to  bring 
the  combination  which  is  under  considera- 
tion within  the  interdiction  of  the  act,  it 
must  appear  that  it  is  more  than  a  mere 
combination  in  restraint  of  trade;  it  must 
involve  the  restraint  of  interstate  or  inter- 
national commerce.  It  is  urged  by  the  de- 
fendants in  error  that  merchandise  is  not 
subject  to  the  power  of  Congress  to  regulate 
commerce  until  it  is  in  actual  transit 
from  one  state  to  another,  and  that  matters 
occurring  prior  to  the  commencement  of  this 
final  movement  are  not  matters  of  interstate 
commerce,  but  are  within  the  authority  of 
the  state,  and  are  wholly  unaffected  by  oth- 
er authoritv.  Coe  v.  Errol,  116  U.  S.  517, 
29  L.  ed.  7i5,  6  Sup.  a.  Rep.  475;  Kidd  v. 
Pearsony  128  U.  S.  1,  32  L.  ed-  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  and  other 
cases  are  cited  in  support  of  that  view. 
But  in  Rohbins  v.  Shelby  County  Taxing 
Dist.  120  U.  S.  489,  497,  30  L.  ed.  697,  7 
Sup.  Ct.  Rep.  590,  it  was  said:  "The  nego- 
tiation of  sales  of  goods  which  are  in  an- 
other state,  for  the  purpose  of  introducing 
them  into  the  state  in  which  the  negotiation 
is  made,  is  interstate  commerce;"  and  the 
case  of  Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96.  is  authority  for  the  proposition 
that  the  power  of  Congress  to  regulate  com- 
merce is  not  confined  5)  goods  that  have  be- 
gun their  movement  out  of  the  state  in 
which  they  are  manufacjbured,  but  that  it  ex- 
tends to  negotiations  and  contracts  made 
preliminary  to  the  manufacture,  sale,  and 
shipment  of  goods  in  interstate  commerce. 
The  court  in  that  case  had  under  considera- 
tion a  combination  between  manufacturers 
located  in  different  states.  The  combination 
comprised  six  corporations,  and  it  was  en- 
tered into  for  the  purpose  of  raising  prices 
of  steel  pipe  in  certain  designated  states. 
Their  method  of  business  required  the  deliv- 
ery of  pipe  by  the  seller  at  the  place  where 
it  was  to  Ije  used  by  the  buyer,  and  included 
in  the  price  the  cost  of  delivery.  By  the 
terms  of  the  combination,  contracts  were  to 
be  made,  after  public  letting,  at  the  home 
and  in  the  state  of  the  buyer.  Requests  for 
bids  were  to  be  submitted  to  a  central  com- 
mittee, which  was  to  fix  a  price,  and  the  con- 
tract was  to  be  awarded  to  that  member  of 
the  combination  who  would  agree  to  pay,  for 
the  benefit  of  the  other  members,  the  largest 
bonus.  This  was  the  method  of  business  ex- 
cept in  certain  designated  reserved  states,  in 
which  the  successful  bidder  was  to  be  desig- 
nated, and  the  price  and  bonus  were  to  be 
fixed  by  the  association.  The  agreement  of 
the  association  restrained  every  defendant, 
except  the  one  selected  to  receive  the  con- 
tract, from  making  a  contract  for  pipe  with 
the  intended  purchaser.  With  respect  to 
^  the  sales  in  the  states  in  which  the  mills  of 
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the  defendant  were  situated,  the  effect  of  the 
agreement  was  to  bind  at  least  three,  if  not 
more,  of  the  defendants  to  make  no  contract 
at  all  in  those  states  for  the  sale  and  deliv- 
ery of  pipe  in  another  state.  In  short,  the 
agreement  had  the  effect  to  restrain  at  least 
three,  sometimes  foui",  sometimes  five,  and 
sometimes  all,  of  the  defendants  in  interstate 
trade,  which  otherwise  they  would  have  been 
permitted  to  engage  in,  in  selling  in  one 
state  pipe  to  be  delivered  from  another  state 
at  prices  to  be  determined  upon  from  compe- 
tition and  at  market  rates.  There  were 
other  restrictions  in  the  combination,  not 
necessary  here  to  be  further  specified.  The 
court  held  that  the  atitsociation  was  a  con- 
tract, combination,  or  conspiracy  in  restraint 
of  trade,  as  the  terms  are  understood  in  the 
act,  and  that  the  subject-matter  of  the  re- 
straint was  not  articles  of  merchandise  or 
their  manufacture,  but  contracts  for  the  sale 
of  such  articles  to  be  delivered  across  state 
lines,  and  the  negotiations  and  bids  prelim- 
inaiy  to  the  making  of  such  contracts ;  all  of 
which  are  interstate  commerce.  The  court 
said:  **If,  therefore,  an  agreement  or  com- 
bination directly  restrains,  not  alone  the 
manufacture,  but  the  purchase,  sale,  or  ex- 
change of  the  manufactured  commodity 
among  the  several  states,  it  is  brought  with- 
in the  provisions  of  the  statute." 

The  defendants  in  error  rely  upon  the  case 
of  l^iited  IStates  v.  E.  C.  Knight  Co.  156  V. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249. 
That  case  arose  upon  a  bill  in  equity  filed  by 
the  United  States  under  the  anti -trust  act 
to  enjoin  the  defendants  from  continuing  a 
combination  which  comprised  substantially 
all  the  sugar  refineries  of  the  country'  for 
reflni ng  raw  sugar.  The  bill  alleged'  that 
the  American  Sugar-Refining  Company  had 
purchased  the  stock  of  four  other  sugar-re- 
lining  companies  with  shares  of  its  owti,  and 
that  thereby  it  acquiretl  almost  the  complete 
control  of  the  manufacture  of  refined  sugar 
in  the  United  States.  It  was  the  object  of 
the  suit  to  cancel  the  agreements  of  pur- 
chase, to  cause  the  redelivery  of  the  stock  to 
the  former  owners  thereof,  and  to  enjoin  the 
further  performance  of  the  agreement.  The 
court  denied  the  relief  which  was  prayed  for, 
and  held  that  the  combination  was  not  with- 
in the  prohibition  of  the  statute  for  the  rea- 
.son  that  the  agreement  related  only  to  the 
manufacture  of  refined  sugar,  and  not  to  its 
sale.  The  chief  justice,  in  delivering  the 
opinion  of  the  court,  said:  "Commerce  suc- 
ceeds to  manufacture,  and  is  not  a  part  of 
it.  The  power  to  regulate  commerce  is  the 
power  to  prescribe  the  rule  by  which  com- 
merce shall  be  governed,  and  is  a  power  in- 
dependent of  the  power  to  suppress  monop- 
oly. But  it  may  operate  in  repression  of 
monopoly  whenever  that  comes  within  the 
rules  by  which  commerce  is  governed,  or 
whenever  the  transaction  is  itself  a  monop- 
oly of  commerce.  .  ,  .  The  fact  that  an 
article  is  manufactured  for  export  to  anoth- 
er state  does  not  of  itself  make  it  an  article 
of  interstate  commerce,  and  the  intent  of  the 
manufacturer  does  not  determine  the  time 
when  the  article  or  product  passes  from  the 
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control  of  the  state,  and  belongs  to  com- 
merce.'* The  chief  justice  proceeded  to  say, 
further:  "What  the  law  struck  at  was 
combinations,  contracts,  and  conspiracies  to 
monopolize  trade  and  commerce  among  the 
several  states  or  with  foreign  nations,  but 
the  contracts  and  acts  of  the  defendants  re- 
lated exclusively  to  the  acquisition  of  the 
Philadelphia  refineries  and  the  business  of 
sugar  refining  in  Pennsylvania,  and  bore  no 
direct  relation  to  commerce  between  the 
states  or  with  foreign  nations.  The  object 
was  manifestly  private  gain  in  the  manu- 
facture of  the'  commodity,  but  not  through 
the  control  of  interstate  or  foreign  com- 
merce. .  .  .  There  was  nothing  in  the 
proofs  to  indicate  any  intention  to  put  a  re> 
straint  upon  trade  or  commerce,  and  the 
fact,  as  we  have  seen,  that  trade  or  com- 
merce might  be  indirectly  affected,  was  not 
enoxigh  to  entitle  complainants  to  a  decree." 

The  purport  of  this  language  of  the  court 
is  to  mark  a  distinction  between  a  restraint 
upon  manufacturing  and  a  restraint  upon 
interstate  commerce  in  a  manufactured  arti- 
cle, and  to  hold  that  the  power  of  Congress 
to   regulate  commerce  extends  only  to  the 
latter.     If  the  defendants  in  that  case  had 
combined  for  the  purpose  of  not  only  regu- 
lating the  manufacture  of  refined  sugar,  but 
the  price  at  which  it  should  be  furnished  to 
purchasers  in  other  states,  a  different  ca.*« 
might  have  been  presented.    There  was  noth- 
ing in  the  case  as  it  was  presented  to  show 
that  the  combination  contemplated  a  regula- 
tion of  prices  of  merchandise  which  was  to 
enter  into  interstate  commerce,  or  a  restraint 
of  the  trade  in  meichandise  in  such  commerce. 
There  was  before  the  court  only  a  combina- 
tion to  manufacture,  which  might  or  might 
not  result  in  au  increase  of  prices,  and  the 
court   held,   therefore,   that   commerce   was 
only  indirectly  a  fleeted.     Mr.  Justice  Peck- 
ham,  in  delivering  the  opinion  of  the  court  in 
the  Addyston  Pipe  d  ISteel  Co.  Case,  said: 
"It  is  the  sale  and  delivery  of  a  certain  kind 
and  quality  of  pipe,  and  not  the  manufac- 
ture, which  is  the  material  portion  of  the 
contract,  and  a  sale  for  delivery  beyond  the 
state  makes  the  transaction  a  part  of  inter- 
state commerce;"   and,  distinguishing  that 
case  from  the  E.  C.  Knight  Co.  Ca^e^  said, 
of  the  combination  in  the  latter  case,  that 
its   direct  purpose  was  the  control   of  the 
manufacture  of  sugar;  and  added:      "There 
was  no  combination  or  agreement  in  term* 
regarding    the    future    disposition     of     the 
manufactured  article, — nothing  looking  to  a 
transaction  in  the  nature  of  interstate  com- 
merce." 

In  these  words  the  court  marked  the  limit 
of  the  doctrine  of  the  E.  C.  Knight  Co.  Case. 
The  plain  intimation  from  the  language  of 
the  court  is  that,  if  there  had  been  in  that 
case  a  combination  or  agreement  in  terms 
regarding  the  future  disposition  of  the  man- 
ufactured article  across  state  lines,  there 
would  have  been  added  the  essential  element 
to  make  it  a  combination  affecting  interstate 
commerce. 

The  ground  upon  which  the  court  held 
that  the  combination  of  manufacturers  in 
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the  Addysion  Pipe  <£•  Steel  Co:  Case  re- 
strained interstate  commerce  was  the  fact 
that  it  was  made  in  contemplation  of  the 
transaction  of  future  business  between  citi- 
zens of  di  tie  rent  states  and  the  negotiation 
of  sales,  to  be  made  in  one  state,  of  goods 
to  be  delivered  therein  from  another.  While 
there  was  in  that  case  no  particular  con- 
tract for  furnishing  pipe  or  fixing  its  price 
in  the  contemplation  of  the  parties  to  the 
<*ombination  at  the  time  when  it  was  made, 
the  court  referred  to  the  fact  that  it  was  the 
purpose  of  the  combination  to  abolish  all 
competition,  and  said :  '  **The  direct  and  im- 
mediate result  of  the  combination  wa^),  there- 
fore, necessarily  a  restraint  upon  interstate 
commerce  in  respect  of  articles  manufac- 
tured by  any  of  the  parties  to  it,  to  be  trans- 
ported beyond  the  state  in  which  they  were 
made." 

The  present  case  differs  in  important  as- 
pects from  both  the  t\  C.  Knight  Co.  Case 
and  the  Addyston  Pipe  d  Steel  Co.  Case.  It 
occupies  a  groimd  intermediate  between. 
The  combination  which  it  presents  is  more 
than  a  mere  combination  to  manufacture, 
such  as  was  before  the  court  in  the  E.  C. 
Knight  Co.  Case,  and  it  lacks  some  of  the 
features  of  the  Addyston  Pipe  d  Steel  Co. 
Case,  in  that  it  contains  no  express  provi- 
sion for  the  transaction  of  business  across 
state  lines;  it  does  not  by  its  terms  refer  to 
the  sale  or  delivery  of  shingles  elsewhere 
than  in  the  state  of  Washin^on.  But  can 
it  be  said  that  such  sales  and  delivery  were 
not  within  its  contemplation,  and  are  not  di- 
rectl;/  affected  by  it?  The  defendants  in 
error  were  engaged  in  manufacturing  a  prod- 
uct of  which,  as  they  well  knew,  more  than 
80  per  cent  was  to  be  sold,  delivered,  and 
iised  in  states  other  than  that  of  its  manu- 
facture. They  were  in  the  business  of  sell- 
ing and  delivering  shingles  to  purchasers  in 
other  states.  In  fixing  a  list  of  prices  they 
fixed  it,  not  alone  for  domestic  trade,  but  for 
<external  commerce  as  well.  The  inevitable 
result  of  the  combination  is  to  enhance  the 
price  and  restrain  the  trade  of  shingles  in 
all  the  states.  In  the  E.  C.  Knight  Co. 
Case  it  was  held  that  a  monopoly  to  manu- 
facture did  not  necessarily  affect  interstate 
conunercc.  The  reason  for  so  holding  is  ap- 
parent. From  the  creation  of  a  monopoly 
to  manufacture,  it  does  not  necessarily  fol- 
low that  interstate  commerce  in  the  monopo- 
lized article  will  in  any  degree  be  interfered 
^v^th.  The  total  production  of  the  manufac- 
tured article  and  its  price  may,  notwith- 
standing the  monopoly,  remain  unaffected. 
1  n  that  case  it  wa^  said :  "There  was  noth- 
ing  in  the  proofs  to  indicate  any  intention  to 
put  a  restraint  upon  trade  or  commerce." 
"But  this  cannot  be  said  of  a  combination  of 
manufacturers  in  one  state  who  agree  to  ar- 
bitrarily increase  the  price  and  diminish  the 
total  output  of  a  manufactured  product 
which  is  made  only  in  that  state,  but  which 
is  principally  bought  and  used  in  other 
states.  The  intention  to  put  a  restraint  up- 
on interstate  commerce  in  such  a  case  is  evi- 
dent, and  the  restraint  is  not  indirect,  but 
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direct,  and  it  is  the  necessary  and  inevitable 
result  of  the  combination. 

We  do  not  think  that  the  act  contemplates 
that  the  combination  therein  made  unlawful 
must  be  one  which  shall  by  its  terms  refer  to 
interstate  commerce.  It  is  enough  if  its 
purpose  and  effect  are  necessarily  to  restrain 
interstate  trade.  If  it  were  otherwise,  all 
combinations  in  restraint  of  interstate  trade 
might  be  so  expressed  in  words  as  to  avoid 
the  statute.  The  true  test  would  seem  to 
be,  not  what  the  agreement  professes,  but 
what  it  accomplishes.  This  combination 
must  be  dealt  with  in  view  of  the  known 
facts  which  surrounded  it  when  it  was 
formed,  and  which  still  attend  it.  It  is  im- 
possible that  the  parties  to  it  had  in  view 
only  domestic  trade.  They  must  have  had 
in  contemplation  the  market  which  they  had 
theretofore  had,  and  which  they  would  con- 
tinue to  have,  and  which,  as  they  well  knew, 
was  principally  without  the  limits  of  their 
own  state.  It  is  immaterial  that  all  tlie 
I  parties  to  the  agreement  were  residents  of 
]  the  same  state.  It  is  not  tiie  place  where 
the  parties  reside  that  distinguishes  the 
combination,  and  lends  to  it  the  features  of 
a  combination  in  restraint  of  interstate 
trade.  A  case  in  point  is  Chesapeake  d  O. 
Fuel  Co.  V.  United  States,  53  C.  C.  A.  256. 
115  Fed.  610,  recently  decided  by  the  circuit 
court  of  appeals  for  the  sixth  circuit,  in 
which  the  court  held  illegal  under  the  anti- 
trust law,  both  as  in  restraint  of  interstate 
commerce  and  as  tending  to  create  a  monop- 
oly, a  combination  between  a  fuel  company, 
a  corporation  of  the  state  of  West  Virginia, 
and  i4  corporations,  persons,  and  firms  of 
that  state,  who  were  independently  en- 
gaged in  producing  coal  and  coke  in  a  dis- 
trict on  the  line  of  a  railroad.  The  com- 
bination stipulated  that  the  company  was  to 
handle  for  a  term  of  years  the  entire  output 
of  the  members  of  the  association,  which 
was  to  be  shipped  to  the  western  market 
over  said  road,  and  that  it  should  sell  the 
product  of  no  competing  mine*,  and  it  pro- 
vided that  a  minimum  price  for  the  sale  of 
the  coal  and  coke  should  be  fixed  from  time 
to  time  by  a  committee  of  the  association, 
which  price  the  fuel  company  agreed  to  pay, 
and  in  addition  thereto  agreed  to  obtain  as 
large  a  profit  as  possible,  and  to  account  to 
the  association  for  all  thereof  above  a  fixed 
sum  per  ton,  which  it  was  to  retain  as  it;* 
compensation.  We  have  not  overlooked  cer- 
tain expressions  of  the  court  in  the  E.  C. 
Knight  Co.  Case^  where  it  was  said  that  Con- 
gress did  not  attempt,  by  the  act  of  July  2, 
1890,  "to  limit  and  restrict  the  rights  of  cor- 
porations created  by  the  states,  or  the  citi- 
zens of  the  states,  in  the  acquisition,  control, 
or  disposition  of  property,  or  to  regulate  or 
prescril)e  the  price  or  prices  at  which  such 
property  or  the  products  thereof  should  be 
sold:"  and  where  it  was  further  said  that 
c-ontracts  "to  raise  or  lower  prices  or  wages 
might  unquestionably  tend  to  restrain  exter- 
nal as  well  as  domestic  trade,  but  the  re- 
straint would  be  an  indirect  result,  however 
inevitable  and  whatever  its  extent,  and  such 
result  would  not  necessarilv  determine  the 
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object  of  the  contract,  combination,  or  con- , 
spiracy."     We  think  the  court,  in  using  this  ' 
language,  had  in  view  combinations  to  raii»e  ' 
prices  which  might  be  made  without  special 
reference    to    interstate    trade,    and    which  ; 
would  only  indirectly  afTect  it.     The  combi-  ■ 
nation  in  the  case  before  the  court  is  more  I 
than  a  combination  to  regulate  prices :  it  is 
a  combination  to  control  the  production  of  ' 
a  manufactured  article  more  than  four  fifths  , 
of  which  is  made  for  interstate  trade,  and  to  { 
diminish  competition  in  its  production,  as 
well  as  to  advance  its  price.     These  features,  ' 
we  think,  determine  its  object,  and  bring  it 
under   the  condemnation  of  the   law.     The  ! 
plaintiff  in  error  is  in  the  business  of  buying 
the  manufactured  article  in  the  state  where 
it  is  manufactured,  and  selling  it  to  pur-  i 
chasers  in  other  states.     The  acts  charged 
against    the   defendants    in    error    interfere  ' 
with  his  "contracts  to  buy.  sell,  or  exchange 
goods  to  be  transported  among  the  several  I 
states,"' — contracts  which  are  made  and  ne- 1 


gotiated  bcftween  the  plaintiff  in  error  and 
his  customers  in  various  states, — and  the- 
acts  of  the  defendants  are  in  restraint  of  the 
interstate  commerce  in  which  he  is  engaged. 
We  think  the  complaint  states  a  cause  of  ac- 
tion. We  find  no  error  in  the  ruling  of  the 
circuit  court  in  denying  the  motion  of  the 
plaintiff  in  error  for  an  order  granting  the 
default  of  all  the  defendants  in  error  except 
E.  J.  McNeeley  and  Victor  H.  Beckman, 
and  granting  Bates  &  Murray  leave  to  with- 
draw their  general  appearance  entered  on 
behalf  of  all  of  the  defendants  in  error,  and 
to  so  amend  the  same  as  to  make  said  ap- 
pearance for  and  on  behalf  of  McNeeley  and 
Beckman  only. 

The  judgment  of  the  Circuit  Court  is  re- 
verscdy  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  the  fore- 
going views. 

Petition  for  rehearing  denied. 
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Charles    EUTING,    by    Norman    L.    Baker, 
Guardian  ad  Litem,  Appt., 

V. 

CHICAGO     &     NORTHWESTERN    RAILr 
WAY  COMPANY,  Jiespt. 


(. 


.Wis.. 


.) 


1.  A  railroad  company  ia  liable  for  tbe 
act  of  its  enarineer,  in  whose  custody  it 
has  placed  signal  torpedoes,  in  placing  one 
on  the  track,  in  dangerous  proximity  to 
bystanders,  and  moving  the  engine  over  it  for 
his  own  amusement,  in  consequence  of  which 
one  of  the  bystanders  Is  Injured. 

2.  MoTinK  an  enarine  for^rard  to  pnll 
a  car  onto  tbe  track,  with  knowledge  that 
a  torpedo  lies  on  the  track  in  front  of  tbe  en- 
gine, the  explosion  of  which  will  be  danger- 
ous to  bystanders,  is  negligence  on  tbe  part 
of  the  engineer,  and  tbe  railroad  company  is 
Ilnble  for  injuries  resulting  therefrom. 

(November  2S.  lf>02.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Kenosha  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  pergonal  injuries  al- 
leged to  have  been  cau«5od  by  defendant's 
negligence.     Reversed. 

Statement  by  Winslow,  J.: 

This  is  an  action  for  personal  injuries. 
Many  of  the  facts  are  undisputed.  It  ap- 
pears that  in  May,  1899,  the  defendant  com- 

NoTE. — As  to  liability  of  master  for  injury 
caused  by  malicious  blowing  of  whistle  by  en- 
gineer to  frighten  horse,  see.  In  this  series. 
Texns  &  P.  R.  Co.  v.  Scovllle  (C.  C.  App.  5th 
C.)    27   L.   R.  A.   179. 

As  to  llnblllly  for  injury  by  engineer's  blow- 
ing oif  steam  to  frighten  children,  see  Alsever 
V.  Minneapolis  &  St.  L.  R.  Co.  (lowai  5C  L.  R. 
A.  748. 
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pany  constructed   a   temporary   spur  track 
along    one    of    the    streets    of    the    city    of 
Kenosha  running  into  a  public  park  in  that 
city  (in  which  a  library  building  was  being 
constructed)  for   the   purpose   of  delivering 
materials  for  the  construction  of  the  build- 
ing; that  the  track  was  not  fenced;  that  on 
the  momuig  of  July  6,  1899,  a  switch  engine 
operated  by  an  engineer   and   fireman   ran 
over  said  track  into  the  park  for  the  purpo^ 
j  of  pulling  a  freight  car,  which  had  run  off 
I  the  end  of  the  track,  back  upon  the  track ; 
■  that  the  engine  was  attached  to  the  car,  and 
\  made  several  attempts  to  pull  it;  that  some 
I  boys    were    standing    in    the    park    nearby, 
,  watching  the  operation,  and  that  a  delayed 
celebration  of  the  Fourth  of  July  was  going 
on ;  that  the  plaintiff  was  one  of  the  boys 
I  thus  watching,  and  that  he  wa«  about  nine 
I  years  of  age ;  that  either  the  fireman  or  the 
engineer    descended    from    the    cab    of    the 
I  engine,  and  placed  a  railroad  torpedo  on  the 
j  track  about  a  foot  from  one  of  the  driving 
1  wheels;   that  the  man  who  placed  the  tor- 
I  pedo  on  the  track  immediately  got  into  the 
<  cab  again,  and  the  engine  was  moved  over 
;  the  torpedo,  exploding  it;  and  that  a  flying 
I  piece   of   metal    therefrom   buried   itself  in 
plaintiff's   leg,   inflicting  a   serious   injury; 
and  that  the  plaintiff  did  not  know  what'it 
was  that  the  man  put  upon  the  track.    The 
engineer  testified  that  he  did  not  place  the- 
torpedo  on  the  track,  and  did  not  know  it 
was  there,  and  the  fireman  testified  that  he 
placed  the  torpedo  on  the  track  for  his  owrv 
j  amusement,  and  that  the  engineer  did  not 
I  direct  him  to  do  so,  nor  know  that  it  wa» 
I  done.     On   the   other   hand,   testimony  was 
given   tending   to    show   that   the   engineer 
himself  placed  the  torpedo  on  the  track.    At 
the  close  of  the  evidence  the  court  directed 
a  verdict  for  the  defendant,  and  from  judg> 
ment  thereon  the  plaintiff  appeals. 
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Messrs.  Baker  ft  Baker,  for  appellant: 
The  question  whether  the  servant  acted 
within  the  scope  of  his  employment  is  one 
for  the  jury. 
1  Thomp.  Xeg.  §  615,  p.  5G4. 
And  the  burden  of  proof  is  on  the  defend- 
ant to  show  that  the  servant  was  not  acting 
ill  the  course  of  his  employment. 

1  Thomp.  Neg.  §  613,  p.  563;  1  Shearm. 
k  Kedf.  Xeg.  §  147. 

It  is  immaterial  whether  the  employee  dis- 
regarded or  violated  any  direction,  instruc- 
tion, regulation,  or  customs  of  defendant. 

Bergman  v.  Hendrickaon^  106  Wis.  434,  82 
X.  W.  304;  Rogahn  v.  Moore  Mfg.  d  Foun- 
dry Co.  79  Wis.  573,  48  N.  W.  669;  Reinke 
V.  Bentley,  90  Wis.  457,  63  N.  W.  1055;  1 
i^hearm.  &  Bedf.  Nee.  §  146,  p.  226. 

If  the  employees  of  defendant  used  its  tor- 
pedoes and  engine  while  intrusted  to  them 
for  use  in  its  business  for  their  amusement 
by  negligently  running  the  engine  over  the 
torpedoes,    causing    injury,    the    defendant 
would  be  liable,  because  it  has  been  negli- 
gent in  the  performance  of  its  duty  to  guard 
and  safely  keep  such  dangerous  appliances. 
1  Thomp.  Neg.   §   522;   Shearm.  &  Redf. 
Neg.  {  683;  Toledo,  W.  d  W.  R.  Co.  v.  Har- 
mon, 47  111.  298,  95  Am.  Dec.  489;  Chicago, 
B.  6  Q.  R.  Co.  v.  Dickson,  63  111.  151,  14  Am. 
Rep.  114;  Nashville  d  C.  R.  Co.  v.  Stamea, 
H  Heisk,  52,  24  Am.  Rep.  296;  Skipper  v. 
Clifton  Mfg.  Co.  58  S.  C.  143,  36  S.  E.  509; 
Texas  d  P.  R.  Co.  v.  Scoville,  27  L.  R.  A. 
179,  10  C.  C.  A.  479,  23  U.  S.  App.  506,  62 
Fed.  730;  Dinsmoor  v.  Wolher,  85  111.  App. 
152:  Ritchie  v.  Waller,  63  Conn.  155,  27  L. 
R.  A.    161,   28  Atl.  29;   Schaefer  v.  Oster- 
brink,  07  Wis.  495,  58  Am.  Rep.  875,  30  N. 
W.  922;   Pittsburgh,  C.  d  St.  L.  R.  Co.  v. 
ffhields,  47  Ohio  St.  387,  8  L.  R,  A.  464,  24 
X.  E.  658;  Harriman  v.  Pittsburgh,  C.  d  St. 
L.    R.  Co.  45    Ohio   St.  11,  12    N.    E.  451; 
rraker  v.  Chicago  d  N.  W.  R.  Co.  36  Wis. 
t>57,   17  Am.  Rep.  504;  Bryan  v.  Adler,  97 
Wis.   124,  41  L.  R.  A.  658,  72  N.  W.  368; 
Fick  V.  Chicago  d  N.  W.  R.  Co.  68  Wis.  469, 
60  Am.  Rep.  878,  32  N.  W.  527. 

Mr.  Edw^ard  M.  Hyser,  for  respondent: 
The  master  is  liable  for  the  negligent  acts 
of  his  servant  within  the  scope  of  the  lat- 
ter* s  employment.  If  the  servant  steps 
aside,  however,  from  hi  a  master's  business, 
even  though  but  temporarily,  to  do  some  act 
out$»ide  the  business  of  his  master,  the  rela- 
tion of  master  and  servant  during  such  time 
is  5>u5pended;  and,  whatever  the  latter  does 
during  such  time,  the  consequences  are  not 
chargeable  to  the  former. 

Winkler  v.  Fisher,  95  Wis.  355,  70  N.  W. 
477;  1  Thomp.  Neg.  §§  526,  527;  Ouille  v. 
Camphell,  200  Pa.  119,  55  L.  R.  A.  Ill,  49 
Atl.  938;  Chicago,  B.  d  Q.  R.  Co.  v.  Epper- 
son, 26  111.  App.  72;  Smith  v.  yew  York  C. 
d  H.  R.  R.  Co.  78  Hun,  524,  29  N.  Y.  Supp. 
540 ;  Cousins  v.  Hannibal  d  St.  J.  R.  Co.  66 
Mo.  572;  Bovclcr  v.  O'Connell,  162  Mass. 
319.  27  L.  R.  A.  173,  38  N.  E.  498;  Missouri, 
K.  d:  T.  R.  Co.  V.  Edwards  (Tex.  Civ.  App.) 
25  Am.  &  Eng.  R.  Cas.  N.  S.  431,  and  note, 
♦;7  S.  W.  891. 
OO  L.  R.  A. 


Winalow,  J.,  delivered  the  opinion  of  the 
court : 

The  respondent's  contention  (which  seems 
to  have  been  adopted  by  the  trial  court)  is, 
in  brief,  that  the  uncontradicted  evidence 
shows  that  there  was  no  occasion  for  the  use 
of  the  torpedo  in  the  transaction  of  the  de- 
fendant's business ;  that  it  was  placed  in  the 
care  of  the  engineer,  and  the  fireman  had 
no  authority  to  take  it;  that  the  fireman 
took  it  without  the  knowledge  of  the  engi- 
neer, and  placed  it  upon  the  track  for  his 
own  amusement ;  that  in  so  doing  he  was  en- 
tirely outside  the  scope  of  his  employment; 
and  hence,  that  his  principal  is  not  responsi- 
ble for  the  results  oi  his  act.  If  this  conten- 
tion were  fully  justified  by  the  facts,  it  is 
difficult  to  see*^  how  the  conclusion  could  be 
avoided.  We  agree  with  counsel  that  the 
evidence  shows  that  there  was  no  occasion 
for  the  use  of  the  torpedo  at  this  time  in 
the  transaction  of  the  defendant's  business. 
It  is  clear  that,  under  the  rules  of  the  com- 
pany, it  was  only  to  be  used  as  a  signal,  to 
be  put  on  the  track  when  it  was  desired  to 
stop  an  approaching  train.  We  also  agree 
that  the  evidence  shows  that  it  was  placed 
in  the  care  of  the  engineer,  and  that  the  fire- 
man had  no  right  to  use  it,  or  authority  to 
take  it  from  the  engine,  save  as  directed  by 
the  engineer.  We  cannot,  however,  admit 
that  the  uncontradicted  evidence  proves  that 
the  fireman  placed  the  torpedo  on  the  track 
without  the  authority  or  knowledge  of  the 
engineer.  It  is  true  that  the  fireman  testi- 
fies to  this  effect,  and  that  the  engineer  de- 
nies that  he  put  the  torpedo  on  the  track,  or 
knew  of  its  being  placed  there,  but  there  is 
evidence  on  the  part  of  the  plaintiff  tending 
directly  to  show  that  the  engineer  himself 
placed  the  torpedo  on  the  track.  The  na- 
ture of  the  evidence  was  as  follows:  The 
plaintiff  and  his  two  companions  testified 
that  a  man  jmnped  from  the  cab,  placed 
something  on  the  track,  the  character  of 
which  they  did  not  know,  and  climbed  back 
into  the  cab,  pulled  the  lever,  and  started  the 
engine,  when  the  explosion  took  place.  The 
engineer  testified  that  the  fireman  did  noth- 
ing about  the  operation  of  the  engine,  but 
that  he  himself  pulled  the  throttle,  and 
started  it.  Again,  the  plaintiff  at  the  trial 
identified  the  engineer  (both  fireman  and  en- 
gineer standing  before  him)  as  the  man  who 
put  the  torpedo  on  the  track.  We  regard 
this  evidence  as  amply  sufficient  to  carry  the 
question  to  the  jury.  So,  in  considering  the 
motion  to  direct  a  verdict,  it  must  be  taken 
as  though  it  were  proved  that  the  engineer 
placed  the  torpedo  on  the  rail,  and  moved 
the  engine  over  it,  causing  the  explosion; 
and  the  question  is  whether  a  verdict  against 
the  defendant  could  be  sustained  upon  this 
state  of  facts.  That  railroad  torpedoes  are, 
in  their  nature,  dangerous  agencies,  cannot 
be  doubted.  It  is  common  knowledge  that 
they  are  loaded  with  some  high  explosive, 
and  with  a  sufficient  amoimt  thereof  to  causae 
a  loud  explosion;  and  the  danger  which  ex- 
ists, even  in  the  explosion  of  toy  torpedoes, 
is  too  well  understood  to  admit  of  doubt  that 
railroad  torpedoes  should  be  considered  as 


160 


Wisconsin  Supreme  Court. 


Nov., 


dangerous  agencies  as  matter  of  law.  So 
the  situation  to  be  considered  upon  the  mo- 
tion is  this :  The  defendant  placed  these  dan- 
gerous explosives  in  the  custody  of  its  serv- 
ant, to  be  placed  on  the  track  in  certaiif 
contingencies  as  a  warning  to  approaching 
trains.  The  servant,  however,  placed  one  on 
the  track  when  not  contemplated  by  the  em- 
ployer, evidently  for  his  own  amusement, 
and  in  dangerous  proximity  to  third  per- 
sons, and  moved  the  engine  over  it,  causing 
it  to  explode,  and  inflict  injury  on  one  of 
such  persons;  and  the  question  is  whether 
a  verdict  for  the  injured  person  against  the 
principal  can  be  sustained  under  such  cir- 
cumstances. We  think  this  question  must 
be  answered  in  the  affirmative.  The  princi- 
ple that  a  master  is  not  responsible  for  the 
torts  of  his  servant  when  the  servant  has 
departed  from  his  employment  is  well  un- 
derstood. If  this  principle  were  as  easy  for 
application  as  it  is  of  statement,  we  should 
have  little  difficulty;  but,  like  many  another 
simple  and  plain  principle,  its  application 
to  construe  facts  is  sometimes  very  difficult. 
The  question,  generally,  is  whether  the  sei*v- 
ant  has  departed  from  his  employment,  or 
whether  he  has  departed  from  or  neglected  a 
duty  in  the  line  of  that  employment.  In  the 
first  case  the  principal  is  not  responsible  for 
his  acts,  and  in  the  second  case  he  is.  Apply- 
ing the  principle  to  the  present  case,  sup- 
posing that  the  jury  had  found  that  the  en- 
gineer placed  the  torpedo  on  the  track,  it 
seems   quite    plain   that   a    verdict   for   the 

Slaintiff  might  be  sustained.  The  engineer's 
uty  was  to  operate  the  engine ;  to  take  care 
of  the  torpedoes,  and  see  that  they  were  used 
only  at  proper  times  and  places.  The  com- 
pany had  placed  in  his  charge  these  danger- 
ous agencies,  and  authorized  him  to  use  them 
at  proper  times.  In  placing  one  of  them 
upon  the  track  as  he  did,  he  was  doing  what 
the  company  had  directly  authorized  him  to 
do;  but  he  was  not  doing  it  at  the  time  or 
place  authorized  by  the  master.  He  was 
not  beyond  the  scope  of  his  emplojTnent,  but 
he  was  wilfully  or  wantonly  violating  a  duty 
resulting  from  his  employment,  namely,  his 
duty  to  safely  keep  and  properly  use  the  tor- 
pedoes. There  have  been  many  ca^^es  involv- 
ing the  application  of  this  principle,  and 
they  cannot  be  said  to  be  entirely  harmoni- 
ous; but  the  principle  above  stated  is  be- 
lieved to  be  substantiated  by  the  g^eat 
weight  of  authority.  The  doctrine  is  quite 
well  stated  in  Pittsburgh,  C.  d-  St.  L.  R.  Co. 
«0  L.  R.  A. 


v.  Shields,  47  Ohio  St.  387,  8  L.  R.  A.  464, 
24  N.  E.  t)58,  as  follows:  **A  servant  may 
depart  from  his  employment  without  mak- 
ing his  master  liable  for  his  negligence  when 
outside  the  employment  of  the  master,  and 
he  so  departs  whenever  he  goes  beyond  the 
scope  of  his  employment  and  engages  in  af- 
fairs of  his  own.  But  he  cannot  depart  from 
the  duty  intrusted  to  hira,  when  that  duty 
regards  the  rights  of  others  in  respect  to  tlie 
employment  of  dangerous  instruments  by 
the  master  in  the  prosecution  of  his  busi- 
ness, without  making  the  master  liable  for 
the  consequences;  for  the  first  step  in  that 
direction  is  a  breach  of  the  duty  intrusted 
to  him  by  the  master,  and  his  negligence  in 
this  regard  becomes  at  once  the  negligence 
of  the  master."  The  cases  upon  this  subject 
will  be  found  quite  fully  cited  in  the  case 
of  Alsever  v.  Minneapolis  d  St.  L.  R.  Co.  115 
Iowa,  338,  56  L.  R.  A.  748,  88  N.  W.  841. 
This  was  a  case  w*here  an  engineer  blew  off 
steam  from  a  blow-off  cock  solely  for  the 
purpose  of  frightening  some  children,  and 
one  of  the  children,  by  reason  of  her  fright, 
fell,  and  broke  her  leg,  and  it  w^as  held  that 
a  verdict  for  the  plaintiff  could  be  sustained 
under  the  principles  herein  stated. 

There  is,  however,  another  view  which 
may  be  taken  of  the  case  as  made  by  the 
plaintiff's  evidence,  which  also  leads  to  the 
conclusion  that  it  was  a  proper  case  for  the 
jury  to  pass  upon.  If  it  be  true,  as  the  evi- 
dence tends  to  show,  that  the  engineer  placed 
the  torpedo  on  the  track,  then  he  knew  that 
a  dangerous  explosive  was  on  the  track  im- 
mediately in  front  of  the  driving  wheel  at 
the  moment  he  moved  the  engine,  and  that 
third  persons  were  in  close  proximity.  If, 
under  such  circumstances,  and  with  that 
knowledge,  he  moved  his  engine  in  the  at- 
tempt to  pull  the  car  upon  the  track,  the 
master  would  unquestionably  be  liable  for 
injuries  to  such  third  persons  which  were 
proximately  caused  by  the  engineer's  negli- 
gent act.  Upon  the  plainest  principles,  the 
engineer  could  not,  in  prosecuting  his  mas- 
ter's business,  move  his  engine  over  an  ob- 
stacle or  dangerous  place  \ipon  the  track 
which  was  known  to  him,  when  such  move- 
ment was  plainly  imminently  dangerous  to 
third  persons,  without  rendering  his  master 
liable  for  the  proximate  result  of  his  negli- 
gent act.  These  views  necessitate  reversal 
of  the  judgment. 

Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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*1.  In  cases  of  imperfectly  dra^m  stat- 
utes, the  coui't  rather  than  pronounce  them 
unconstitutional  and  void,  will  draw  infer- 
enL*es  from  the  evident  intent  of  the  legisla- 
ture, as  gathered  from  the  whole  statute,  sup- 
plylug  by  implication  technical  inaccuracies 
in  expression  and  obviously  unintentional 
omissions,  from  the  necessity  of  making  them 
operative  and  effectual  as  to  specific  things 
which  are  included  in  the  broad  and  compre- 
hensive terms  and  purposes  thereof ;  and  such 

^Ueudnotes  by  Brown,  J. 


inferences  and  implications  are  as  much  a 
part  of  the  statute  as  what  is  distinctly  ex- 
pressed therein. 

2.  Chapter  258,  Gen.  Laws  1901,^an 
act  providing  for  the  drainage  of 
wet  and  overfioi^ed  lands  in  certain 
cases, — construed,  and  held  a  valid,  consti- 
tutional legislative  enactment. 

3.  A  petition  in  proper  form,  filed  as 
required  by  the  above  statute,  is  a  ju- 
risdictional prerequisite  to  the  authority  of 
the  county  commissioners  to  entertain  a  pro- 
ceeding thereunder :  but  the  description  of 
a  proposed  ditch  need  not  be  stated  with  pre- 
cise accuracy.  It  is  sufficient  that  the  start- 
ing point,  course,  and  terminus  be  stated  with 
approximate  accuracy :  the  board.  In  ordering 
the  construction  of  a  ditch  under  such  stat- 
ute, being  finally  guided  by  the  description 
OS  contained  in  the  surveyor's  report. 

(November  7,  1902.) 


Note. — Procedure    for     the     estahliahment    of 
drains  and  aewers. 

I.  General  ohaervations  aa  to  right  to  eatah- 

lish,  161. 
II.  Ivstitution  of  proccedinqs. 

a.  By  petition  of  landowner,  166. 

b.  By  municipal  ordinance,  168. 

c.  By  organization  of  drainage  district, 

169. 
ill.  Jurisdiction  over  proceedings. 
a.  In  general,  172. 

b.  Of  courts,  174. 

c.  Conflicting   authority,    175. 
1"\*.  Plans  and  specification  a. 

a.  Practicability. 

1.  in  general,  176. 

2.  Choice  of  route,  178. 

3.  Lack  of  outlet,  181. 

4.  Expensiveneas,  183. 

b.  Necessity  of  designating. 

1.  In  general,  183. 

2.  Estimates  of  cost,  184. 

3.  Route,  185. 

4.  Dimensions,  186. 

5.  Material  and  openings,  186. 

c.  Departure  from. 

1.  Route,  187. 

2.  Plants,  188. 

3.  Default  of  contractor,  190. 

d.  Departure  from  statute,  191. 
V,  Necessity  must  he  stiotcn. 

a.  To  make  establishment  legal,  191. 

b.  To  uphold  assessment,   193. 

c.  Who  to  determine  necessity,  193. 
VI.  Acquisition  of  right  of  icay. 

a.  liight  to  acquire,  195. 
h.  Hou:  acquired. 

1.  By  contract,  197. 

2.  By  eminent  domain,  198. 

c.  Compensation  must  he  made. 

1.  In  general,  199. 

2.  When  and  how  made,  201. 

d.  Procedure,  202. 

c.  Measure  ^f  damages,  204. 
VII.   Completion  of  improvement. 

a.  Hiatutory    provisions    must    he    fol- 

lowed, 206. 

b.  Jurisdictional  facts,  207. 

c.  Effect  of  irregularities,  208. 

d.  yotice;  hearing. 

1.  General  rules,  209. 

2.  To  ichom,  212. 

3.  Of  what,  214. 

4.  Form,  214. 
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VII.  d. — continued. 

5.  Hearing,  216. 

6.  Other  matters,  216. 

e.  Letting  contract,  217. 

f.  Remonstrance,  218. 

g.  /Statutory  matters,  219. 
h.  Details  of  icork,  220. 
i.  Wrongful  acts,  221. 

J.  Compensation  for  injury,  223. 
Ic.  Other  matters,  223. 

VIII.  Superviition  by  court. 

a.  By  appeal,  224. 

t).  On  collateral  attack,  225. 
IX.  Acquisition  of  funds. 

n.  Use  of  public  funds  or  credit,  226. 

b.  Local  assessment. 

1.  Authority  to  make,  227. 

2.  What  is  liable. 

(a)  In  general,  228. 

(b)  By  whom  selected,  229. 

3.  Procedure;    method    of    assess- 

ment, 232. 

4.  Apportionment  and  equalization, 

234. 

5.  For  ic/iaf  may  he  laid,  234. 

6.  Rights   o'f  'property  oicner,  235. 

7.  Other  matters,  237. 

8.  Lien,  237. 

9.  Enforcement,  238. 

c.  Collection  and   distribution  of  fund, 

240. 

d.  Curing  defects,  240. 
X.  Contesting  assessment. 

a.  Who  may  contest,  241. 
•    b.  Method  of  contesting,  242. 

c.  Grounds  of  contesting,  243. 

d.  Benefit  must  be  paid,  246. 

e.  Laches,  246. 

f.  Waiver,  246. 

g.  Estoppel,  247. 

h.  Suit    to    recover    back    money    paid, 

248. 
1.  Other  matters,  249. 
XI.  Abandonment  of  drain,  249. 
I.  General  observations  as  to  right  to  establish. 

It  being  settled  with  veiy  iiltle  protest  that 
drainage  is  one  of  the  things  which  come  legiti- 
mately within  the  powers  of  the  government, 
and  that  the  power  and  duty  to  provide  drain- 
age may  be  conferred  and  imposed  upon  mu- 
nicipal corporations  and  other  local  subdivisions 
of  the  state  (see  note  on  Liability  of  municipal- 
ity for  drainage,  post,  — ),  and  It  being  settled, 
also,  that  drainage  is  a  public  purpose  for  which 
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PETITION  for  a  writ  of  certiorari  to  re- 
view  proceedings   laying   out   a   drain. 
Writ  discharged. 

The  facts  are  stated  in  the  opinion. 
-  Messrs.  Gideon  S.  Ives  and  Harrey  W. 
Stark,  for  petitioners: 

The  legislature  has  no  power  to  exercise 
the  right  of  eminent  domain,  the  police  pow- 
er, or  the  power  of  taxation  for  private  pur- 
poses. 

2  Kent,  Com.  p.  424;  Lien  v.  Norman 
County,  80  Minn.  63,  82  N.  W.  1094;  Re 
Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636;  Re 
Theresa  Drainage  Dist.  90  Wis.  301,  63  N. 
W.  288. 

The  courts  have  invariahly  held  such  an 
act,  either  in  violation  (by  inference)  of 
the  rule  that  private  property  cannot  be 
taken  for  a  public  use,  etc.,  or  of  the  Bill  of 
Rights,  which  provides  that  no  citizen  shall 


be  deprived  of  his  rights  unless  by  the  law 
of  the  land,  etc. 

Cosier  v.  Tide  Water  Co.  18  N.  J.  Eq.  54;. 
Lewis,  Em.  Dom.  |  157. 

The  drainage  of  lands  does  not  ordinarily 
cont^titute  a  public  purpose,  so  as  to  bring 
the  same  within  the  principles  of  eminent 
domain,  police  power,  or  the  power  of  taxa- 
tion. 

Cooley,  Const.  Lim.  532;  Donnelly  v. 
Decker,  58  Wis.  461,  46  Am.  Rep.  637,  17 
N.  W.  389;  Re  Theresa  Drainage  Dist.  9a 
Wis.  301,  63  N.  W.  288;  Lake  Erie  d  W.  R. 
Co.  V,  Hancock  County,  63  Ohio  St.  23,  57 
N.  E.  1009;  Hull  v.  Baird,  73  Iowa,  628,  35 
N.  W.  616;  Kinnie  v.  Bare,  68  Mich.  625,  36 
N.  W.  672. 

Nor  does  the  taking  of  lands  for  purposes 
of  this  character  under  former  laws  afford 
any  precedents  upon  which  a  public  purpose 


the  power  of  eminent  domain  may  be  exercised 
(see  note  to  Re  Tuthlil  [N.  Y.]  49  L.  R.  A. 
781)  ;  and  that  the  expense  of  it  may  be  met 
by  taxation,  general  or  local  (see  note  to  Heff- 
ner  v.  Cass  &  Morgan  Counties  [111.]  58  L.  R. 
A.  853), — it  becomes  a  very  important  question 
to  the  person  whose  property  Is  to  be  taken  for 
a  right  of  way,  to  the  person  who  Is  to  be 
charged  with  the  expense,  and  to  the  public, 
what  procedure  is  necessary  to  acquire  the 
right  of  way,  and  to  charge  the  taxpayer  with 
the  expense.  In  general,  the  procedure  is  pre- 
scribed by  statute,  and  the  dpcisions  will  not  be 
sufficient  to  indicate  fully  what  must  be  done. 
But  frequently  the  statute  needs  harmonizing 
with  the  Constitution,  and  needs  supplementing 
where  constitutional  rights  are  not  protected. 
Furthermore,  while  the  statutory  plan  is  to  be 
followed,  certain  steps  are  regarded  as  essen- 
tial, so  that  without  them  the  proceedings  will 
be  of  no  avail  ;  while  others  are  merely  di- 
rectory, and  may  be  dispensed  with  and  the  tax- 
payer is  still  held  liable.  The  local  statutes 
cannot  be  set  out  or  harmonized,  but  one  pro- 
ceeding with  a  statute  before  him  may  be  shown 
what  the  courts  have  said  with  reference  to  the 
steps  indicated  by  the  statute. 

A  reference  to  tne  note  in  49  L.  R.  A.  781, 
will  show  that,  to  enlist  the  powers  of  govern- 
ment in  a  drainage  enterprise,  the  purpose  of 
it  must  be  for  the  public  good.  The  preroga- 
tive powers  of  eminent  domain  and  taxation 
cannot  be  invoked  for  a  private  purpose.  In 
elaboration  of  that  principle,  attention  is  called 
to  the  following  case  : 

In  the  case  of  the  Isle  oi  Ely.  10  Coke,  141a, 
involving  the  powers  of  commissioners  of  sew- 
ers, it  was  said  that,  by  the  common  law,  before 
the  statute  of  6  Hen.  VI.  chap.  5,  creating  the 
commissioners  of  sewers,  the  King  ought,  of 
right,  to  save  and  defend  his  realm  as  well 
against  the  sea  as  against  the  enemy, — that  it 
should  not  be  drowned  or  wasted ;  and  also  pro- 
vided that  his  subjects  have  free  passage 
through  the  realm  by  bridges  and  highways  in 
safety  ;  and  therefore,  if  the  sea  walls  be  broken, 
or  the  sewers  or  gutters  are  not  scoured,  that 
the  fresh  waters  cannot  have  a  direct  course, 
the  King  ought  to  grant  a  commission  to  In- 
quire Into  and  hear  and  determine  these  de- 
faults. That  at  common  law  the  ancient  walls, 
gutters,  and  sewers  might  be  repaired  or  new 
made,  but  no  new  walls,  gutters,  or  sewers  by 
force  of  the  said  commission  might  be  made. 
The  same  power,  and  no  greater  power,  was  giv- 
c»n  to  commissioners  of  sewers.  No  one  could 
be  taxed  by  the  commissioners  of  sewers  for  the 
reparation  of  a  sea  wall  or  sewer  but  those  who 
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had  prejudice,  damage,  or  disadvantage  by  such 
nuisance  or  defaults,  and  who  might  have  bene- 
fit and  profit  by  the  reformation  or  removing  of 
them.  The  tax  ought  to  be  of  the  quantity  of 
lands,  tenements,  and  rents,  and  by  the  num- 
her  of  acres  and  perches.  The  commissioners  of 
sewers  cannot  levy  a  tax  in  gross  upon  a  town, 
but  it  must  be  particular,  according  to  the  ex- 
press words,  upon  every  owner  or  possessor  of 
land,  tenements,  rents,  etc. 

'  The  courts  of  Massachusetts  have  elaborated 
a  theory  of  drainage  which  is  somewhat  differ- 
ent from  the  generally  received  Ideas  upon 
the  subject.  That  theory  has  been  stated  a» 
follows : 

The  statutes  for  the  Improvement  of  mead- 
ows are  sometimes  ascribed  to  the  right  of  em- 
inent domain.  But  there  Is  no  taking  for  pub- 
lic use.  It  is  a  proceeding  of  a  seml-Judicial 
nature  in  which  all  those  whose  lands  are  to- 
be  affected  are  Joined  as  parties.  The  action 
taken  therein  relates  to  that  in  which  all  have 
a  common  interest,  or  in  reference  to  which  all 
are  affected  by  a  common  necessity.  That  com- 
mon necessity  Is  met,  and  that  common  interest 
secured,  by  subjecting  the  Individuals*  rights 
to  such  modification  as  the  authorities  may 
Judge  to  be  most  practicable  to  secure  the  best 
advantage  of  all.  This  is  under  the  general 
principle  that  the  particular  right  of  the  in- 
dividual must  yield  to  a  greater  right.  In  the 
same  degree,  of  the  whole.  There  is  no  exer- 
cise of  the  right  of  eminent  domain,  or  of  gov- 
ernmental power  of  taxation.  Lowell  v.  Bos- 
ton, 111  Mass.  454,  15  Am.  Rep.  S9. 

This  theory  upholds  drainage  proceedings 
which  are  not  for  the  general  public  good.  It 
is  usually  considered  unwise  for  the  government 
to  Interfere  in  private  affairs  unless  It  has  some 
interest  in  so  doing.  The  idea  usually  held  of 
drainage  proceedings  is  that  they  are  in  the 
nature  of  public  improvements  and  that  they 
are  merely  an  exercise  of  the  police  and  taxingr 
powers. 

What  is  a  drain. 

The  meaning  of  the  words  used  in  connection 
with  drainage  proceedings  has  undergone  some 
slight  change  In  the  course  of  years.  Callls 
says :  A  sewer  Is  a  common  public  stream, 
and  a  gutter  Is  a  straight,  private  running 
water.     The  use  of  a  sewer  Is  common. 

In  a  Rhode  Island  case  It  is  said :  Formerly 
the  word  "sewer**  was  used  for  **a  fresh-water 
trench,  compassed  In  on  both  sides  with  a  bank ; 
a  small  current  or  little  river.  So,  the  stat- 
ute 25  Hen.  VIII.  chap.  5,  Concerning  CommiS' 
aioners  of  Setcera,  was  to  remedy  damage  from 
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may  be  predicated,  for  the  reason  that  in 
all  such  acts  the  public  purpose  must  be 
specifically  found  before  the  drain  can  be 
established. 

Minn.  Laws  1883,  chap.  108;  Minn.  Laws 
1887,  chap.  97. 

The  power  to  take  private  property  for 
public  use,  which  resides  in  the  legislature, 
must  be  clearly  set  forth  in  the  act  confer- 
ring such  authority. 

People  ex  rel.  Herrick  v.  Smith,  21  N.  Y. 
598. 

If  there  is  no  declaration  by  the  legisla- 
ture of  the  public  purpose  or  use,  and  no 
authority  delegated  to  the  conmiissioners  to 
pass  upon  this  question,  the  act  must  neces- 
Harily  be  unconstitutional  and  void. 

Elliott,  Roads  &  Streets,  p.  148;  Dill., 
Mun.  Corp.  §  468;  Cooley,  Const.  Law,  530; 
Reeves  v.  Wood  County,  8  Ohio  St.  333;  Re 


Theresa  Draiyiage  Dist.  90  Wis.  301,  63  N. 
W.  288;  Jehal  v.  Oreen  Island  Draining  Co. 
12  Neb.  163,  10  N.  W.  547;  State  ex  rel. 
Witte  V.  Curtis,  86  Wis.  140,  56  N.  W.  475; 
Fleming  v.  Hull,  73  Iowa,  698,  35  N.  W. 
673:  Re  Buffalo,  78  N.  Y.  367;  Oifford 
Draiftage  Dist.  v.  Shroer,  146  Ind.  572,  44 
N.  E.  636;  Kinnie  v.  Bare,  68  Mich.  628,  3t» 
N.  W.  672;  Prictce  v.  Wisconsin  State  Land 
d  Improv.  Co.  93  Wis.  534,  33  L.  R.  A.  645, 
07  N.  W.  918;  Re  Niagara  Falls  d  W.  R.  Co. 
108  X.  Y.  375,  15  N.  E.  429;  Re  Tuthill,  163 
X.  Y.  133,  49  L.  R  A.  781,  57  N.  E.  303; 
Lien  v.  Norman  County,  80  Minn.  58,  82  N. 
W.  1094. 

It  would  make  no  difference  with  the  ques- 
tion of  the  constitutionality  of  this  law  if 
the  commissioners  should  find  in  each  case 
that  the  taking  would  conduce  to  the  public 


the  "llowiDg  surges  and  course  of  the  sea  In  and 
upon  marsh  grounds ;"  also  land  waters  and 
(iprings  upon  meadows,  and  other  watercourses. 
More  recently,  however,  and  probably  from  the 
appropriation  of  the  word,  in  acts  and  ordi- 
nances, to  the  common  conduits  of  liquid  filth. 
It  Is  usually  associated  with  such  a  use.  Thus. 
Webster  defines  "sewers  :"  "A  drain  or  passage 
to  convey  off  water  and  filth  underground.'*  For 
"drain"  he  gives :  "A  watercourse ;  a  sewer." 
Kent  spealcs  of  the  right  of  drainage  (8  Com. 
*436)  as  a  "right  to  convey  water  in  pipes 
through  or  over  the  estate  of  another."  In 
Goldthwait  v.  East  Bridgewater,  5  Gray,  61,  64, 
the  court  says :  "The  words  'ditch'  and  'drain' 
have  no  technical  or  exact  meaning.  They 
both  may  mean  a  hollow  space  in  the  ground, 
natural  or  artificial,  where  water  is  collected 
or  passes  off."  So  in  Queen  v.  Godmanchester 
Local  Bd.  of  Health,  5  Best  A  S.  886,  34  L.  J.  Q. 
B.  N.  S.  13,  11  Jur.  N.  8.  63,  13  Week.  Rep.  155, 
a  distinction  Is  made  between  a  drain  and  a 
sewer,  but  the  distinction  is  based  upon  a  stat- 
ute. Wetmore  v.  Fiske,  15  R.  I.  354,  5  Atl. 
375.  10  All.  627,  629. 

So,  the  statute  of  23  Hen.  VIII.,  which  was 
passed  for  reclamation  of  marsh  lands,  and 
which  provided  for  a  system  of  drainage,  did 
not  provide  for  a  system  of  sewers  in  the  mod- 
em sense  In  which  the  word  "sewers"  is  used. 
Bishop  V.  Tripp,  16  R.  I.  198,  14  Atl.  79. 

Sewers  are  closed  or  covered  waterways,  and 
ditches  are  drains  which  are  or  may  be  open  and 
so  arranged  as  to  take  surface  water.  State 
ex  rel.  State  Bd.  of  Health  v.  Jersey  City,  55 
N.  J.  Eq.  116.  35  Atl.  835. 

But  the  word  "drain,"  as  used  in  a  general 
law  authorizing  a  municipal  corporation  to  con- 
struct local  improvements,  is  broad  enough  to 
Include  sewers.  Charleston  v.  Johnston,  170 
III.  336,  48  N.  E.  985. 

Origin  of  drainaoe. 

Commission  of  sewers  to  defend  the  Kingdom 
against  the  sea  is  very  ancient,  and  even  by  spe- 
cial prescription  in  some  cases;  but  sewers  for 
amelioration  of  land  are  by  act  of  Parliament. 
Shandrigamy  v.  Sholedam,  12  Mod.  331,  Holt, 
643. 

l*he  commission  of  sewers  was  created  by 
statute  of  Hen.  ^  I.  chap.  5.  Rooke's  Case,  5 
Coke.  100. 

The  statute  23  Hen.  VIII. — which  was  de- 
signed for  the  reclamation  and  protection  of 
certain  low  and  marshy  parts  of  England,  and 
for  lands  there  which  were  subject  to  overflow 
and  injury  by  floods  and  freshets,  and  to  that 
end  provided  for  the  appointment  of  commis- 
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sloners  to  construct  and  have  charge  of  exten- 
sive systems  of  drainage,  conferring  upon  them 
the  necessary  powers,  and  subjecting  them  to 
certain  duties, — was  never  in  force  in  Rhode 
Island,  as  it  was  inapplicable  to  the  situation 
of  that  state.  Bishop  v.  Tripp,  16  R.  I.  198, 
14  Atl.  79. 

Power  to  drain. 

The  police  power  of  a  state,  so  far  as  it  re- 
lates to  the  public  health,  includes  the  making 
of  sewers  and  drains  for  the  removal  of  garbage 
and  filth.  Wilson  v.  Sanitary  Dist.  133  111.  443, 
27  N.  E.  203. 

It  is  in  the  power  of  the  state  to  require  local 
improvements  to  be  made  which  are  essential 
to  the  health  and  prosperity  of  the  community 
within  its  borders,  such  as  the  construction  of 
canals  for  the  drainage  of  marshy  and  malarious 
districts,  and  of  levees  to  prevent  Inundations. 
Ilagar  v.  Reclamation  Dist.  No.  108.  Ill  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663. 

But  the  only  ground  upon  which  the  right  of 
eminent  domain  can  be  exercised  in  constructing 
a  ditch  over  the  lands  of  others  is  that  of  pub- 
lic utility.     Anderson  v.  Baker,  98  Ind.  587. 

Public  health,  convenience,  or  welfare,  the 
conduciveness  to  which  of  a  drain  is  essential 
to  its  establishment,  mean  the  efllect  upon  the 
people  of  the  neighborhood  or  the  vicinity  of 
the  proposed  ditch,  in  contrast  to  private  rights 
or  benefits  of  the  individual, — that  which  r*»- 
lates  to  the  many  in  contradistinction  to  the 
few.  Thomas  v.  County  Comrs.  5  Ohio  N.  1*. 
449. 

Gen.  Laws  1901,  chap.  258,  providing. for  the 
drainage  of  wet  and  ovei*fiowed  lands,  is  consti- 
tutional, being  an  act  operating  beneficially  to 
the  public,  and  provision  being  made  for  the 
consideration  In  each  particular  caae,  by  the 
board  of  county  commissioners,  of  the  necessity 
of  the  improvement,  and  ample  opportunity  be- 
ing afforded  for  parties  interested  to  appear  and 
raise  objections.     State  ex  rel.  Utick  v.  Polk 

COirNTY. 

So,  the  Indiana  ditching  law  is  constitutional 
and  valid.  Tinder  v.  Duck  Pond  Ditching  Asso. 
'  38  Ind.  555. 

And  is  not  void  as  violating  the  provisions  in 
the  Bill  of  Rights  and  the  Federal  Constitution 
forbidding  the  taking  of  private  property  with- 
out due  process  of  law.  Baltimore  &  O.  &  C. 
R.  Co.  V.  Nortli,  103  Ind.  486,  3  N.  E.   144. 

The  Michigan  drain  law  of  1885,  chap.  227, 
is  not  in  violation  of  the  state  Constitution, 
art.  14.  S  9.  providing  that  the  state  shall  not 
engage  in  works  of  internal  improvement.  Gll- 
lett  v.  McLaughlin,  69  Mich.  547,  37  X.  W. 
551. 
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health,  or  that  it  would  drain  wet  or  over- 
flowed lands. 

Fleming  v.  Hull,  73  Iowa,  598,  35  X.  W. 
673. 

The  petition  does  not  contain  a  descrip- 
tion of  the  point  of  commencement  of  the 
ditch,  nor  is  the  route  sufficiently  described 
to  comply  with  the  provisions  of  the  statute ; 
and,  therefore,  all  subsequent  proceedings 
imder  such  petition  were  absolutely  void. 

Lewis,  Em.  Dom.  §  352. 

Mr.  W.  E.  Rowe,  for  respondent: 

The  fact  that  the  law  requires  the  peti- 
tion to  specify  the  public  use,  and  imposes 
upon  the  commissioners  the  duty  of  making 
a  determination  as  to  its  existence  as  a  mat- 
ter of  fact,  is  all  that  is  required  of  any 
drainage  law. 

ite  Theresa  Drainage  Dist,  90  Wis.  301,  63 
N.  VV.  288. 


The  act  in  question  contemplates  drainage 
for  only  a  public  purpose. 

Lien  v.  yorman  County,  80  Minn.  58,  82 
N.  W.  1094;  Bloomfield  d  R,  Natural  Qua- 
light  Co.  V.  Richardson,  03  Barb.  437 ;  Hart- 
well  V.  Armstrong,  19  Barb.  166. 

When  a  statute  is  susceptible  of  two  con- 
structions, one  constitutional  and  the  other 
not,  the  former  shall  be  adopted,  even  though 
the  latter  may  be  the  more  natural  inter- 
pretation. 

23  Am.  &  Eng.  Enc.  Law,  p.  349. 

Mr.  H.  F.  Stevens,  also  for  respondent: 

A  statute  must  be  assumed,  if  its  language 
will  admit,  to  have  been  intended  to  be  with- 
in the  constitutional  power  of  the  legisla- 
ture. 

Ames  V.  LaJce  Superior  d  M.  R.  Co.  21 
Minn.  241 ;  State  ex  rel.  Railroad  d  W.  Com- 
mission V.  Chicago,  M.  d  St.  P.  R.  Co.  38 


Tho  drainage  of  fresh-water  lakes  is  not 
within  the  purview  and  scope  of  the  Indiana 
drainage  act  of  1881  as  amended  by  the  act  of 
1883,  but  such  statute  applies  only  to  wet  and 
marshy  lands,  swamps,  ponds,  and  the  like. 
Baltimore  &  O.  &  C.  R.  Co.  v.  Ketrlng,  122  Ind. 
6,  23  N.  E.  527. 

A  provision  in  the  drainage  law  of  Illinois 
making  the  commissioners  of  highways  of  a 
town  also  the  drainage  commissioners  thereof, 
is  not  Invalid  as  an  assumption  of  an  appoint- 
ing power  which  the  legislature  does  not  pos- 
sess, but  is  the  imposing  by  law  of  new  duties, 
merely  statutory,  upon  officers  already  chosen, 
and  is  by  no  means  the  appointment  or  selection 
of  such  officers  by  the  legislative  department. 
Kilgour  v.  Montmorency  Twp.  Drainage  Comrs. 
Ill  111.  342. 

In  order  to  make  the  construction  of  a  ditch 
for  the  drainage  of  agricultural  lands  a  public 
use  sufficient  to  Justify  the  exercise  of  the  right 
of  eminent  domain,  it  is  not  necessary  that  the 
public  at  large  shall  be  benefited,  but  only  that 
n  part  of  the  public  be  aflfected  by  want  of 
proper  drainage ;  and  the  public  has  an  interest 
beyond  that  of  the  mere  sanitary  condition  of 
land,  which  is  founded  upon  other  and  different 
principles  than  the  controlling  and  abatement 
of  nuisances,  where  any  considerable  number  of 
persons  are  concerned,  or  tract  of  land  Is  use- 
less, and  improvements  may  be  made  commen- 
surate to  the  benefits  received,  and  the  lands 
taxed  for  such  benefits.  Lewis  County  v.  Gor- 
don. 20  Wash.  80,  54  Pac.  779. 

The  drainage  of  land  by  means  of  the  organi- 
zation of  a  drainage  district  under  constitution- 
al authority  is  not  a  mere  private  benefit,  to  aid 
In  which  public  property  cannot  be  appropriated. 
Ueffner  v.  Cass  &  Morgan  Counties.  193  111.  439, 
68  L.  R.  A.  353,  62  N.  E.  201. 

Drainage  ditches  are  public  improvements 
for  which  the  legislature  has  full  power  to  pro- 
vide, and  may  use  local  boards  as  convenient  in- 
strumentalities. State  ex  rel.  Holtz  v.  Henry 
County,  41  Ohio  St.  423. 

The  construction  of  a  sewer  is  a  local  im- 
provement where  its  cost  is  raised  upon  the 
property  supposed  to  be  benefited  by  it. 
A  public  improvement  is  one  where  the 
expense  is  charged  upon  all  the  taxable 
property  within  the  municipality.  Kinsella  v. 
Auburn,  26  N.  Y.  S.  R.  884,  7  N.  Y.  Supp.  317. 

It  is  not  necessary'.  In  determining  the  public 
benefit  of  a  proposed  ditch,  so  as  to  Justify  the 
levying  of  special  assessments  for  the  cost 
thereof,  to  show  the  number  of  persons  who.  or 
that  any  particular  person,  will  be  benefited  in 
bealth  or  comfort  thereby ;  but,  if  it  can  be 
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Justly  concluded,  from  the  nature  of  the  system 
of  drainage  adopted,  that  there  will  be  a  ma- 
terial element  of  public  good  In  the  result,  then 
the  purpose  Is  a  public  one.  and  property  may 
be  assessed,  even  though  the  pond  or  marsh  to 
be  drained  Is  wholly  on  the  land  of  one  citizen, 
which  he  Is  under  no  duty  to  drain  at  his  own 
expense  for  the  benefit  of  the  community,  al- 
though he  may  be  compelled  to  pay  the  entire 
benefit  which  thereby  accrues  to  his  property. 
Zlgler  V.  Menges.  121  Ind.  90,  22  X.  E.  782. 

The  drainage  laws  in  force  prior  to  the  adop- 
tion of  the  Constitution  of  1894.  and  of  the 
general  drainage  act  passed  In  pursuance 
thereof  in  1895,  were  upheld*  only  for 
the  purpose  of  preserving  the  public  bealth: 
and  where,  in  a  proceeding  Instituted  thereun- 
der, the  proposed  drain  was  determined  not  to 
be  necessary  for  the  public  health,  the  commis- 
sion should  be  dissolved.  Re  Drainage  in  Pen- 
field,  3  App.  Dlv.  30.  37  N.  Y.  Supp.  1056. 

The  provisions  of  N.  Y.  Laws  1807,  chap,  372, 
for  the  draining  of  certain  swamp  lands,  which 
empower  the  commissioners  to  enter  on  lands 
and  construct  ditches,  and  require  them,  upon 
making  the  assessments,  to  give  notice  of  a  day 
for  their  payment ;  and  which  authorize  the  sale 
of  the  lands  assessed  on  the  same  day  In  case 
of  nonpayment. — are  unconstitutional  as  taking 
private  property  for  private  use  without  the 
consent  of  the  owner :  since  they  contain  no  ref- 
erence to  public  health,  nor  to  any  other  public 
purposes,  but  are  solely  for  the  benefit  of  the 
owners  of  the  land  to  be  drained  ;  and  also  as 
taking  property  without  due  pi*oce.ss  of  law, 
since  they  provide  for  no  grievance  day.  Peo- 
ple ex  rvl.  Pulman  v.  lienion,  64  Hun,  471.  19 
N.  Y.  Supp.  488. 

A  municipal  corporation  is  vested  with  the 
power  of  drainage  and  to  organize  drainage  dis- 
tricts for  that  purpose  solely  by  reason  of  the 
sanitary  benefits  to  the  public  and  the  improve- 
ment of  the  streets  which  will  result  from  the 
drainage,  and  a  drainage  district  so  organised 
Is  a  public,  and  not  a  private,  corporation  :  and, 
although  it  iucldentally  Is  of  great  benefit  to 
the  owners  of  contiguous  real  estate,  and  it  is 
solely  by  reason  thereof  that  such  owners  may 
be  taxed  by  special  assessment  for  the  costs  of 
the  drainage,  yet  such  fact  does  not  change  the 
character  of  the  corporation.  Springer  v.  Wal- 
ters, 139  HI.  419,  28  N.  E.  761. 

A  drainage  act  is  unconstitutional  and  void 
which  authorizes  the  foi*mation  of  drainage  dis- 
tricts upon  the  signing  of  an  agreement  by  two 
thirds  of  the  landowners  owning  two  thirds  of 
the  land  in  the  proposed  district,  but  which  does 
not  require  that  the  drainage  shall  benefit  the 
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Minn.  281,  37  X.  W.  782;  Sxceet  v.  Rechel, 
159  U.  S.  389-392,  40  L.  ed.  193,  16  Sup.  Ct. 
Rep.  43. 

The  right  of  eminent  domain  not  only  in- 
vades  no  private  right,  but,  because  essen- 
tial to  the  welfare  of  society,  is  paramount 
to  the  interests  of  jiny  individual. 

State  ex  rel.  Ryan  v.  Ramsey  County  Dist. 
Ct,  (Minn.)  91  N.  W.  300:  Shoemaker  v. 
United  States,  147  U.  S.  282,  37  L.  ed.  170, 
13  Sup.  a.  Rep.  361. 

Only  the  validity  of  the  act  can  be  consid- 
ered in  this  proceeding. 

The  legislature  may  well  have  considered 
that  its  opinion  of  what  was  expedient  and 
proper  was  paramount  to  that  of  any  board 
of  county  commissioners  or  other  inferior 
body. 

Carpenter  v.  St.  Paul,  23  Minn.  232;  State 
ex  rel.  Cunningham  v.  St.  Paul  Bd,  of  Pub- 


lic Works,  27  Minn.  442,  8  N.  W.  161;  St. 
Paul,  M.  d  M.  R.  Co,  v.  Minneapolis,  35 
Minn.  141,  27  N.  W.  500;  Hurst  v.  Martins- 
burg,  80  Minn.  40,  82  N.  W.  1099;  Crossley 
V.  O'Brien,  24  Ind.  325,  87  Am.  Dec.  329; 
Baltimore  d  0.  8.  W.  R.  Co.  v.  Jackson 
County,  156  Ind.  260,  58  X.  E.  837,  59  N.  E. 
856;  Whitacre  v.  St.  Paul  d  S.  C.  R.  Co.  24 
Minn.  311;  Knoblauch  v.  Minneapolis,  56 
Minn.  321,  57  X.  W.  928;  Eldridge  v.  Smith, 
34  Vt.  484;  Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  398;  McKusick  v.  Stillwater,  44 
Minn.  372,  46  X.  W.  769;  Kelly  v.  Minneap- 
olis, 57  Minn.  294,  26  L.  R.  A.  92,  59  X.  W. 
304;  Spencer  v.  Merchant,  125  U.  S.  353,  31 
L.  ed.  766,  8  Sup.  Ct.  Rep.  921. 

It  is  sufficient  if  the  petition  shows  on  its 
face  that  the  use  or  purpose  is  a  public  one. 

State  v.  Engelmann,  106  Mo.  628,  17  S.  W. 
759;  Simpson  v.  Ka^isas  City,  111  Mo.  237, 


public  health  or  otherwise  be  of  public  utility, 
or  even  that  the  lands  shall  be  swamp  or  wet 
lands,  for  it  Is  only  by  virtue  of  its  public  utility 
that  the  legislature  has  the  power  to  compel 
landowners  benefited  to  pay  for  the  construc- 
tion of  public  ditches.  GiflTord  Drainage  Dlst. 
V.  Shroer,  145  Ind.  572.  44  N.  E.  636. 

But  an  act  of  the  legislature  authorizing  the 
owner  of  wet  lands  to  drain  and  reclaim  the 
same  by  constructing  a  drain  over  the  lands  of 
others,  and  to  assess  the  benefits  and  damages 
incident  thereto  on  the  lands  affected,  Is  not  un- 
constitutional as  delegating  the  power  of  em- 
inent domain  to  one  citizen,  to  l^e  exercised 
over  another  citizen  for  a  private  advantage 
without  declaring  on  its  face  that  the  drain  will 
be  in  some  way  of  public  utility,  as  a  ditch  can- 
not be  established  under  the  statute  without 
proof  that  it  is  of  public  utility, — and  especially 
where  the  omission  In  that  respect  has  been  sup- 
plied by  a  later  act,  in  conjunction  with  wblcb 
the  former  act  must  be  construed.  Chambers 
V.  Kyle.  67  Ind.  200. 

The  question  of  public  utility  of  a  proposed 
ditch  is  not  to  be  split  up  and  the  drain  de- 
feated by  showing  that  it  will  not  be  of  public 
utility  in  one  of  the  counties  Into  which  it  ex- 
tends. The  public  utility  of  a  drain  has  ref- 
erence to  the  ditch  in  its  entirety,  without  re- 
gard to  the  counties  that  may  be  crossed  by  it. 
Meranda  v.  Spurlln,  100  Ind.  380. 

The  use  of  land  sought  to  be  condemned  for 
municipal  sewer  purposes  is  none  the  less  pub- 
lic because  the  city  agrees  to  allow  a  hotel  out- 
side the  corporate  limits  to  share  in  the  benefit 
of  the  Improvement.  Pasadena  v.  Stimson.  91 
Cal.  288.  27  Pac.  604. 

Whether  or  not  the  use  for  which  property 
is  proposed  to  be  taken  for  a  ditch  Is  a  public 
use  is  a  question  of  law,  to  be  determined  by  the 
Judicial  power,  and  the  fact  that  a  proposed 
ditch  would  enable  two  parties  to  raise  larger 
crops  would  not  authorize  a  verdict  In  favor  of 
establishing  the  ditch.  McQuillen  v.  llatton, 
42  Ohio  St.  202. 

But  whether  or  not  a  particular  drain  pro- 
posed to  be  established  will  be  of  public  utility 
is  a  question  of  fact  for  the  Jury,  which  the 
court  will  not  set  aside  unless  the  facts  are  in- 
sufficient to  support  their  verdict.  Zigler  v. 
Menges.  121  Ind.  99.  22  N.  E.  782. 

The  condemnation  of  land  by  a  municipality 
for  sewer  purposes  cannot  be  defeated  on  the 
ground  that  the  proposed  sewer  will  be  a  nui- 
sance. VuJiii^iotisly  aflfecting  public  health,  where 
there  Is  uo  evidence  that  the  sewer,  as  It  is  pro- 
posed to  be  constructed,  will  be  more  of  a  nui- 
sance than  any  sewer  would  be ;  if  it  becomes  a 
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nuisance  it  may  be  abated.  Pasadena  v.  Stim- 
son,  91  Cal.  238.  27  Pac.  604. 

The  legislature  may  provide  for.  and  compel, 
the  clearing  out  of  all  such  water  courses  and 
drains  as  are  not,  and  never  were,  navigable, 
but  which  are  necessary  for  carrying  off  the  sur- 
plus rain  water,  thereby  promoting  the  public 
health,  and  enabling  a  considerable  portion  of 
territory  otherwise  uninhabitable  to  be  brought 
into  cultivation.  Brown  v.  Keener.  74  N.  C. 
714. 

The  whole  of  a  ditching  act  must  fail  with 
that  portion  thereof  providing  for  the  con- 
demnation of  the  right  of  way  for  the  ditch 
which  has  been  declared  unconstitutional,  where 
the  authority  to  acquire  such  right  of  way  by 
any  other  means  Is  not  given,  and  cannot  be 
Implied  without  destroying  the  force  of  other 
provisions  of  the  act.  Skagit  County  v.  Stiles, 
10  Wash.  388,  39  Pac.  116. 

An  cjrercise  of  police  power. 

The  particular  branch  of  governmental  power 
to  which  the  power  of  drainage  is  to  be  referred 
is  undoubtedly  the  police  power.  But,  by  re- 
ferring it  to  that  power,  as  some  courts  havs 
done,  the  authority  over  private  property  Is  not 
enlarged.  The  restrictions  of  the  Constitution 
are  still  applicable. 

Neither  the  United  States  Constitution,  nor 
Its  Amendments,  were  designed  to  Interfere 
with  the  po^er  of  the  state,  sometimes  termed 
Its  police  power,  to  prescribe  regulations  to  pro» 
mote  the  health,  peace,  morals,  education,  and 
good  order  of  the  people,  and  to  legislate  so  as 
to  Increase  the  industries  of  the  state,  develop 
Its  resources,  and  add  to  Its  wealth  and  pros- 
perity. From  the  very  necessities  of  society, 
legislation  of  a  special  character,  having  this 
object  In  view,  must  often  be  had  in  certain 
districts,  such  as  for  the  draining  of  marshes 
and  Irrigating  arid  plains.  Regulations  for 
these  purposes  may  press  with  more  or  less 
weight  upon  one  than  upon  another,  but  they 
are  designed,  not  to  impose  unequal  or  unneces- 
sary iiestrlctions  upon  anyone,  but  to  promote, 
with  as  little  individual  inconvenience  as  pos- 
sible, the  general  good.  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357. 

Wis.  drainage  law  1885,  chap.  442.  providing 
for  drainage  upon  petition  of  owners  of  swamp 
and  overflowed  land,  stating  that  the  land  will 
be  benefited  and  the  public  health  promoted, 
and  for  the  assessment  of  the  costs  to  those 
whose  lands  are  benefited,  may  be  upheld  as  an 
exercise  of  the  police  power.  Bryant  v.  Rob- 
bins,  70  Wis.  258,  35  N.  W.  545. 
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20  S.  W.  38;  St.  Louis,  H,  d  K.  C.  R.  Co.  v. 
Hannibal  Union  Depot  Co.  125  Mo.  83,  28 
8.  W.  483. 

The  title  of  the  act  expresses  a  public  pur- 
pose. 

Lien  v.  ?iornian  County,  80  Minn.  58,  82 
N.  W.  1094. 

The  language  of  the  act,  the  duties  im- 
posed, the  official  character  of  the  persons  by 
whom  they  are  to  be  performed,  the  manner 
in  which  they  are  enjoined,  the  system  and 
method  adopted,  are  all  characteristic  of  a 
public  work. 

State  ex  rel.  Holtz  v.  Henry  County,  41 
Ohio  St.  423;  Boston  d  M.  R.  Co.  v.  York 
County,  79  Me.  380,  10  Atl.  113;  Thompson 
V.  Polk  County,  38  Minn.  130,  36  X.  W.  267 ; 
Talbot  V.  Hudson,  16  Gray,  417. 

The  mode  of  exercising  the  right  of  emi- 
nent domain,  whether  by  the  state  itself  or 


its  delegates,  rests  in  the  discretion  of  the 
legislature,  in  so  far  as  the  legislature  U 
not  restrained  by  the  Constitution. 

Wilkin  V.  First  Div.  of  St.  Paul  d  P.  R. 
Co.  16  Minn.  274,  Gil.  244;  Hursh  v.  First 
Div.  of  St.  Paul  d  P.  R,  Co.  17  Minn.  439. 
Gil.  417. 

It  is  competent  for  the  legislature,  by  a 
general  law,  to  authorize  the  selection  by 
corporations  of  property  deemed  by  them 
necessary  for  their  purposes,  and  such  selec- 
tion will  be  conclusive  upon  that  question,  in 
the  absence  of  fraud. 

Weir  V.  St.  Paul,  S.  d  T.  F.  R.  Co.  18 
Minn.  159,  Gil.  139;  Warren  v.  First  Div.  of 
St.  Paul  d  P.  R.  Co.  21  Minn.  424;  Cotton  v. 
Mii^sissippi  d  R.  River  Boom  Co.  22  Minn. 
372:  State  Park  v.  Henry,  38  Minn.  266,  36 
X.  W.  874. 

The  presumption  is  that  the  commissioners 


In  Muskego  v.  Drainage  Comrs.  78  Wis.  40. 
47  N.  W.  11,  the  same  was  held  as  to  Laws 
1887.  chap.  169. 

Drainage  laws  In  the  Interest  of  the  public 
health  and  welfare  are  a  proper  exercise  of  the 
police  power,  and  the  fact  that  large  tracts  of 
otherwise  waste  lands  may  be  thus  reclaimed 
and  made  suitable  for  agricultural  purposes 
Is  deemed  and  held  to  constitute  a  public  bene- 
fit. Lien  V.  Norman  County,  80  Minn.  58,  82 
N.  W.  1094. 

A  drainage  law  is  In  the  intei-est  of  the  pub- 
lic and  for  exclusively  public  purposes,  and 
therefore  a  valid  exercise  of  police  power,  when 
it  provides  that  no  ditch  can  be  established  or 
laid  out  thereunder  unless  the  county  commis- 
sioners expressly  find  that  It  will  be  of  "public 
utility,  or  conducive  to  public  health,  or  of  pub- 
lic benefit  or  convenience."     Ibid. 

Local  drains. 

There  Is  nothing  in  the  Illinois  Constitution 
which  prohibits  local  or  special  legislation  In 
respect  to  drainage  where  the  direct  prohibition 
of  special  legislation  does  not  enumerate  "drain- 
age" as  one  of  the  subjects  included,  and  the 
general  clause  at  the  end  of  {  22,  that,  "where 
a  general  law  can  be  made  applicable  no  special 
law  shall  be  enacted,"  addresses  Itself  to  the 
general  assembly  alone.  Owners  of  Lands  v. 
IVople,  ear  rel.  Stookey,  113  111.  296. 

A  municipal  corporation  has  the  power,  un- 
der the  Illinois  general  Incorporation  act,  to 
construct  a  system  of  drainage  In  a  district  hav- 
ing? its  limits  tixed  and  bounded  by  the  ordinance 
providing  for  the  Improvement.  Mason  v.  Chi- 
cago. 178  111.  499,  53  N.  E.  354. 

A  municipal  corporation  may,  under  the  gen- 
eral powers  given  It  to  make  local  improvements 
by  special  assessments,  construct  sewers  In  and 
drain  a  certain  portion  of  Its  territory  having 
its  limits  accurately  bounded  and  defined  by  the 
ordinance  providing  for  the  same.  Gray  v. 
Cicero,  177  111.  459,  53  N.  E.  91. 

The  laying  of  a  sewer  in  a  street  by  a  private 
concern  does  not  make  the  sewer  public  prop- 
erty, and  a  city,  subsequently  incorporated,  does 
not,  upon  Its  Incorporation,  take  title  thereto. 
Oak  Cliff  Sewerage  Co.  v.  Marsalls  (Tex.  Civ. 
App.)   69  S.  W.  176. 

A  municipal  corporation  does  not  adopt  a 
private  sewer  as  a  public  one  by  connecting  Its 
outlet  with  a  public  sewer.  Re  Evans  Ave. 
Sewer.  32  Plttsb.  L.  J.   N.  S.  24.  i 

Statutory  authority.  i 

Express  authority  to  cause   public  sewers  to  | 
be  constructed,  and  money  to  be  raised  and  paid 
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for  their  construction,  Impliedly  empowers  the 
sanctioning  of  the  building  of  such  sewers  at 
private  expense.  State.  Hunt.  Prosecutor,  v. 
Lambertvllle.  46  X.  J.  L.  279. 

An  act  to  provide  for  sewerage  in  townships 
In  which  there  is  a  public  water  supply  applies 
wherever  the  supply  of  water  Is  available  for 
public  use.  although  not  owned  by  the  munici- 
pality. State,  GIbbs,  Prosecutor,  v.  Northamp- 
ton Twp.  52  N.  J.  L.  496,  19  Atl.  975. 

Drainage  laws  are  to  be  liberally  construed. 
Osborn  v.  Maxinkuckee  Lake  Ice  Co.  154  Ind. 
101.  56  N.  E.  33. 

A  statute  providing  for  the  construction  of 
sewers  In  any  city  of  a  specified  class  whenever 
the  citizens  thereof  shall  vote  to  adopt  the  pro- 
visions of  the  statute  violates  the  provision  of 
the  Constitution  providing  that  all  cities  of  the 
same  class  shall  have  the  same  powers  and  he 
.subject  to  the  same  restrictions.  Owen  v.  Baer, 
1.-4  Mo.  434,  55  S.  W.  644. 

A  ditch  located  and  constructed  under  color 
of  the  statute,  the  expense  of  which  haa  been 
paid  for  by  the  parties  assessed  without  objec- 
tion, and  which  has  been  in  uae  for  fifteen  years 
or  more,  must  be  regarded  and  recognized  by  the 
township  drain  commissioner  as  a  public  drain 
duly  and  legally  established.  Zabel  v.  Ilarsh- 
mnn,  OS  Mirh.  273,  42  N.  W.  44. 

The  right  of  highway  commissioners  In  each 
town  In  the  several  counties  adopting  township 
organization  to  be  a  corporate  body  as  drainage 
commissioners,  under  the  drainage  laws  giving 
them  that  right.  Is  a  franchise.  People  v. 
OHalr.  128  111.  20.  21  N.  E.  211.  Reversing  29 
III.  App.  239. 

II.  Institution   of  proceedings. 

a.  By  petition  of  landowner. 

The  method  of  Instituting  proceedings  for  the 
establishment  of  drains  Is  different  under  dif- 
ferent statutes,  and  a  different  procedure  is 
usually  provided  for  different  kinds  of  dralna. 
The  initiative  with  respect  to  city  sewers  usual- 
ly lies  with  the  legislative  body  of  the  munici- 
pality, and  the  consent  of  the  taxpayers  may 
or  may  not  be  required,  at  the  will  of  the  leg- 
islature. If  a  sewer  Is  urgently  demanded  for 
the  good  of  the  public,  the  municipal  authorities 
may  be  empowered  to  construct  It,  even  against 
the  protest  of  those  upon  whom  the  burden  will 
fall.  In  the  case  of  farm  drainage,  the  Initia- 
tive Is  usually  given  to  those  who  are  most  in- 
terested In  the  proceeding,  and  assent  of  a  ma- 
jority in  Interest  Is  required  to  start  the  pro- 
ceedings for  the  establishment  of  the  drain. 
Such  assent  may,  of  coui*se.  be  required  In  case 
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proceeded  rightly  and  according  to  the  stat- 
ute, until  the  contrary  appears. 

Abel  v.  Minneapolis,  68  Minn.  80,  70  X. 
W.  851;  Lewis,  Em.  Doni.  §  242;  Curran  v. 
Sibley  County,  56  Minn.  432,  57  N.  W.  1070; 
Chicago,  B.  d  N.  K.  Co.  v.  Porter,  43  Minn. 
527,  46  N.  W.  75;  Spring  Valley  Waterworks 
Y^  Schottlei;  110  U.  S.  347,  354,  28  L.  ed. 
173,  175,  4  Sup.  Ct.  Rep.  48,  52;  State  ex  rel. 
Simpson  v.  Rapp,  39  Minn.  65,  38  N.  W. 
526:  St.  Paul  v.  Nickl,  42  Minn.  262,  44  N. 
W.  59;  Fairchild  v.  St.  Paul,  46  Minn.  540, 
49  >5.  VV.  325;  Knoblauch  v.  Minneapolis, 
56  Minn.  321,  57  N.  W.  928. 

With  respect  to  the  construction  of  ditches 
■for  draining  wet  and  swampy  lands  in  the 
interest  of  the  public  welfare,  and  assessing 
the  expense  thereof  to  the  lands  benefited,  a 
-county  has  been  held  to  be  a  municipal  cor- 
poration, and  such  ditches,  local   improve- 


ments, within  the  meaning  of  the  Constitu- 
tion. 

Dowlan  v.  Sibley  County,  36  Minn.  430, 
31  N.  W.  517;  Sperry  v.  Flygare,  80  Minn. 
325,  49  L.  R.  A.  757,  83  N.  W.  177;  lAen  v. 
Norman  County,  80  Minn.  58,  82  N.  W. 
1094;  Lewis,  Em.  Dom.  pp.  10,  237,  242,  246, 
393;  10  Am.  &  Eng.  Enc.  Law,  p.  1070. 

It  is  for  the  legislature  to  judge  the  de- 
gree of  public  necessity,  and  to  what  extent, 
on  what  occasion,  and  under  what  circum- 
stances the  power  of  eminent  domain  shall 
be  exercised,  and  the  courts  cannot  control 
the  decision  of  the  legislature  on  these 
points ;  but  whether  the  use  is  public  or  pri- 
vate is  for  the  judiciary. 

Hartwell  v.  Armstrong,  19  Barb.  166;  Re 
Boston,  H.  T.  &  W.  R.  Co.  79  N.  Y.  64;  i5e 
Niagara  Falls  d  W.  R.  Co.  108  N.  Y.  375, 
15  N.  E.  429;  Pocantico  Waterworks  Co.  v. 


of  city  sewers,  and  a  provision  in  a  system  of 
legislation  regulating  the  construction  of  sew- 
ers, requiring  action  by  the  municipality  only 
apon  the  prest^ntation  of  a  petition  of  the  tax- 
payers, cannot  be  dispensed  with  by  the  legis- 
lature only  in  cities  having  a  certain  specified 
population,  such  legislation  being  special  within 
the  meaning  of  the  Constitution.  State,  Tyler. 
Prosecutor,  v.  Plainfield,  54  N.  J.  L.  529,  24 
Atl.  494. 

But  petitioners  for  a  public  sewer  cannot 
complain  if  the  council  exceeds  their  request  by 
extending  the  desired  sewer  onto  another  street, 
as  their  individual  liability  is  not  Increased 
thereby,  and  some  latitude  must  necessarily  be 
allowed  public  oflFiclals  in  doing  such  work.  Re 
Maple  Ave.  &  G.  Street  Sewer,  30  Pittsb.  L.  J. 
N.  S.  377. 

The  words  "greatest  part  of  them  In  interest," 
In  a  statute  providing  for  the  improvement  of 
flwamp  lands  and  giving  those  having  the 
greatest  interest  power  to  act,  relate  to  pro- 
prietors having  the  greatest  interest  in  value, 
and  not  to  those  owning  the  largest  territorial 
4irea.     Henry  v.  Thomas,   119  Mass.  583. 

While  the  holder  of  any  real  or  substantial 
interest  Is  an  owner  of  land  affected  or  inter- 
«8ted.  within  the  meaning  of  the  statute  enact- 
ing that  any  owner  of  land  to  be  benefited 
thereby  may  filf  a  requisition  for  a  drain  upon 
obtaining  the  assent  of  the  majority  of  the  own- 
«i*8  affected  or  interested,  a  mere  tenant  at  will 
can  neither  file  the  requisition,  nor  be  included 
in  the  majority  required.  Osgoode  Twp.  v. 
York,  24  Can.  S.  C.  282. 

A  lessee  of  land  with  an  option  to  purchase 
the  fee  is  not  an  owner  within  the  meaning  of 
the  statute  providing  that  the  owner  of  land 
affected  may  institute  proceedings  for  the  con- 
atructlon  of  a  drainage  ditch.  McKillop  Twp. 
V.  Logan  Twp.  29  Can.  S.  C.  702. 

A  constltolonal  clause  authiorizing  ihe  pass- 
ing of  laws  permitting  the  owners  or  occupants 
of  lands  to  construct  drains  or  ditches  for  ag- 
ricultural or  sanitary  purposes  across  the  lands 
of  others  implies  that  the  community  whose 
property  is  to  be  taxed-  may  have  the  right  of 
election  In  the  matter,  and  a  law  authorizing  a 
^ainage  system  and  the  imposition  of  a  special 
tax  or  special  assessments  therefor,  without  any 
previous  vote  of  the  persons  affected  thereby,  is 
unconstitutional.     Updike  v.  Wright,  81  111.  49. 

In  Michigan  a  township  drain  tax  Is  illegal 
and  void  where  it  does  not  appear  that  five 
freeholders  residing  In  the  township  presented 
a  petition  for  its  construction  as  required  by 
statute.  Frost  v.  Leatherman,  o5  Mich.  33,  20 
N.  W.  705. 
m  L.  R.  A. 


However,  a  statutory  provision  that  the  pe- 
tition to  establish  a  drain  must  be  signed  by 
not  less  than  five  freeholders  of  the  township  or 
townships  in  which  the  drain  or  lands  to  be 
drained  thereby  may  be  situated,  does  not  re- 
quire the  signatures  of  five  freeholders  of  each 
township.  Brady  v.  Ilayward,  114  Mich.  326, 
72  N.  W.  233. 

A  venire  issued  by  the  chairman  of  drainage 
commissioners,  under  the  Michigan  drainage 
laws  of  1857,  1859,  is  invalid,  and  proceedings 
taken  thereunder  are  void,  where  no  application 
lu  reference  to  the  construction  of  the  drain 
was  made  to  the  commissioners  by  resident  free- 
holders, as  provided  by  the  act.  Palmer  v.  Rich, 
12  Mich.  414. 

A  board  of  supervisors  can  order  a  construc- 
tion of  drainage  ditches  under  the  Iowa  Code, 
authorizing  the  construction  of  drains  which 
will  be  conducive  to  the  public  health,  conven- 
ience, or  welfare  only  after  a  petition  is  pre- 
sented signed  by  a  majority  of  the  persons  re- 
siding in  the  county  and  owning  land  adjacent 
to  the  proposed  improvement.  Patterson  v. 
Baumer,  43  Iowa,  477. 

When  it  sufficiently  appears  by  the  record  of  t 
the  county  board  in  a  drain  case  that  there  was 
a  petition  signed  by  one  or  more  landowners 
who  would  be  affected  by  the  proposed  ditch : 
that  an  undertaking  was  signed  by  them,  as  re- 
quired by  the  statute:  that  the  proposed  im- 
provement is  necessary  and  will  be  conducive  to 
the  convenience,  health,  and  welfare  of  the  pub- 
lic; and  that  the  statutory  notice  has  been  giv- 
en,— the  board  has  sufficient  Jurisdiction,  al- 
though It  does  not  find  expressly  that  the  peti- 
tioners are  owners  of  land  which  would  be  ben- 
efited by  the  ditch,  when  that  fact  may  be  gath- 
ered from  the  petition,  and  is  not  made  Jurisdic- 
tional by  the  statute.  Dakota  County  v.  Chen- 
ey, 22  Neb.  437,  35  N.  W.  211. 

A  provision  In  a  drainage  law  authorizing 
only  the  owners  of  lands  which  will  be  benefited 
by  drainage  to  institute  proceedings  for  the  es- 
tablishment of  a  ditch  does  not  make  the  ditch 
one  Intended  only  for  private  benefit,  so  as  to 
render  the  law  unconstitutional,  where  the  stat- 
ute requires  the  petition  to  state,  and  the  com- 
missioners to  find,  that  the  public  health  will  be 
Improved,  or  the  public  highways  will  be  bene- 
fited, or  the  ditch  will  be  of  public  utility,  and 
authorizes  landowners  to  remonstrate  against 
the  establishment  upon  the  ground  that  the 
proposed  work  will  not  improve  the  public 
health,  nor  benefit  the  public  highways,  nor  be 
of  public  utility,  and  authorizes  a  dismissal  of 
the  proceedings  if  the  court  fluds  in  favor  of 
the  remonstrance,  and  also  provides  for  keeping 
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Bird,  130  N.  Y.  24ft,  29  N.  E.  246;  Re  Bums, 
156  N.  Y.  23,  49  X.  E.  246;  West  Jersey  R. 
Co,  V.  Camden,  G.  rf  W.  R.  Co,  52  N.  J.  Eq. 
32,  29  Atl.  423;  Coster  v.  Tide  Water  Co, 
18  N.  J.  Eq.  54;  State,  Slingerland,  Prose- 
cutor, V.  Newark,  54  N.  J.  L.  62,  23  Atl. 
129;  Wulzen  v.  San  Francisco,  101  Cal.  16, 
35  Pac.  353;  Concord  R.  Co,  v.  Oreely,  17 
N.  H.  47;  Pierce  v.  Southhury,  29  Conn. 
490;  Van  VTitsen  v.  Gutman,  79  Md.  405,  24 
L.  R.  A.  403,  29  Atl.  608;  Dingley  v.  Boston, 
100  Mass.  544;  Eastern  R,  Co.  v.  Boston  d 
M.  R,  Co,  111  Mass.  125,  16  Am.  Rep.  13; 
Lynch  v.  Forbes,  161  Mass.  302,  37  N.  E. 
437 ;  Pawton  d  U.  Irrig,  Canal  d  Land  Co. 
V.  Farmers'  d  M,  Irrig.  d  Land  Co,  46  Neb. 
884,  29  L.  R.  A.  853,  64  N.  W.  342;  Roa- 
noke City  V.  Berkowitz,  80  Va.  616;  Re 
Rhode  Island  Suburban  R,  Co,  22  R.  I.  466, 
48  Atl.   590;   Leuis  County  v.   Gordon,  20 


Wash.  80,  54  Pac.  779;  Pittsburgh  v.  Scoft, 
1  Pa.  St.  309;  Re  Road,  4  Pa.  337;  Parke'9 
Appeal,  64  Pa.  137;  Re  Walnut  Street,  90 
Pa.  207;  Penfislyvania  R,  Co,*s  Appeal,  95 
Pa.  150;  State  ex  rel,  Simpson  Y.  Rapp,  30 
Minn.  05,  38  N.  W.  926;  National  Docks  R. 
Co,  V.  Central  R,  Co.  32  N.  J.  Eq.  765;  State 
ex  rel,  Ryan  v.  Ramsey  County  Dist.  Ct' 
(Minn.)  91  N.  W.  300;  Consumers*  Gas 
Trust  Co.  V.  Earless,  131  Ind.  446,  16  L.  R. 
A.  605,  29  N.  E.  1062;  Baltimore  d  0.  8,  W, 
R.  Co.  V.  Jackson  County,  166  Ind.  260,  58 
X.  E.  837,  69  N.  E.  856. 

The  determination  as  to  whether  or  not 
the  right  of  eminent  domain  should  be  ex- 
ercised, and  as  to  what  lands  are  necessary 
to  be  taken  in  the  exercise  of  that  right,  ift 
a  political  and  legislative  question,  and  not 
a  judicial  one.  Its  determination  rests  ex- 
clusively with  the  legislature,  or  with  such 


such  drains  in  repair  and  free  from  obstructions 
after  conatniction,  at  public  expense.  Ross  ▼. 
Davis,  97  Ind.  79. 

But  a  dralna^  act  Is  unconstitutional,  aa 
permitting  the  taking  of  private  property  for 
private  purposes,  where  it  allows  condemnation 
of  land  for  a  ditch  or  drain  upon  the  petition 
of  two  or  more  landowners,  if  it  is  found  that 
the  construction  of  the  ditch  will  be  conducive 
to  the  general  welfare  of  the  landowners  so  pe- 
titioning. NIckey  v.  Steams  Ranchos  Co.  126 
Cal.  150.  68  Pac.  459. 

It  is  no  legal  ground  for  the  dismissal  of  ditch 
proceedings  that  all  the  land  of  the  petitioners 
affected  by  it  Is  situate  within  a  comparatively 
short  distance  from  Its  mouth  or  outlet,  leaving 
the  larger  proportion  of  Its  length  to  be  con- 
structed at  the  cost  of  persons  opposed  to  Its 
establishment,  and  along  the  line  of  which  is 
an  old  ditch  sufBclent  to  drain  their  lands  if 
repaired :  as  the  question  as  to  whether  the 
proposed  ditch  Is  more  comprehensive,  or  em- 
braces or  affects  more  land,  than  is  necessary  to 
accomplish  the  drainage  in  the  cheapest  and  best 
manner,  is  one  exclusively  for  the  viewers,  and 
Is  not  reviewable  by  the  courts.  Bonfoy  v. 
Goar.  140  Ind.  292,  30  X.  E.  56. 

The  trial  court  held  in  a  case  reversed  In  40 
L.  R.  A.  781,  that  the  right  of  eminent  domain 
for  drainage  purposes  for  the  benefit  of  private 
owners  of  agricultural  lands,  conferred  by  N.  Y. 
Const.  1894.  art.  1,  {  7,  may  be  exercised  by  any 
number  of  land  owners  against  all  the  parties 
affected  to  secure  the  drainage  of  an  enlarged 
area ;  that  the  provision  that  general  laws  may 
be  passed  permitting  the  ownei-s  or  occupants 
of  agricultural  lands  to  construct  and  maintain, 
for  the  drainage  thereof,  necessary  drains, 
ditches,  and  dikes  upon  the  lands  of  others,  un- 
der proper  restrictions,  upon  payment  of  just 
compensation,  authorizes  the  passage  of  general 
drainage  laws  which  would  permit  the  drainage 
of  more  or  less  extended  area  upon  the  applica- 
tion of  one  or  more  persons  nnd  without  the 
consent  of  others,  but  at  the  expense  of  all  who 
may  be  affected  thereby.  Re  Tuthill,  50  X.  Y. 
Supp.  410. 

That  decision  would  have  done  away  with  the 
well-settled  rule  that  the  drainage  must  be  for 
public  benefit  to  authorize  the  proceedings;  but 
the  court,  on  appeal,  held  that  the  Consti- 
tution contemplated  that  the  expense  should  be 
borne  by  the  petitioner,  and  Judge  Gray  went 
further,  and  held  that  the  provision  for  the 
drainage  of  private  property  violated  the  pro- 
vision of  the  Federal  Constitution  against  de- 
priving a  person  of  his  property  without  due 
process  of  law,  holding  that  drainage  for  prl- 
60  L.  R.  A. 


vate  benefit  was  a  taking  of  private  property 
for  private  benefit. 

The  petitioner  for  the  establishment  of  a  ditch 
cannot  dismiss  his  petition  after  the  report  of 
the  commissioners  has  been  filed  and  confirmed,, 
and  rights  have  been  acquired,  and  money  ex- 
pended thereunder,  although  the  order  approv- 
ing the  report  has  been  vacated  for  additional 
notice  to  omitted  parties.  Carr  v.  Boone,  10^ 
Ind.  241,  9  N.  E.  110. 

After  the  presentation  of  a  petition  for  the 
construction  of  a  drain  by  a  majority  of  those 
to  be  benefited  thereby,  and  after  surveys  and 
estimates,  followed  by  a  withdrawal  of  enough 
of  the  petitioners  to  bring  the  number  remain- 
ing below  a  majority,  a  by-law  passed  by  the 
council  after  it  had  altered  the  original  plans, 
i-ecitlng  that  a  majority  of  those  to  be  bene> 
a  ted  had  petitioned,  and  providing  for  the  con- 
struction of  the  work  according  to  the  altered 
plans,  should  be  quashed,  as  the  council  had  no 
power  to  authorize  the  undertaking  of  any  work 
other  than  that  petitioned  for,  and,  a  sufficient 
number  of  the  petitioners  having  withdrawn  to- 
reduce  the  number  below  the  majority,  the  by- 
law. In  reciting  that  a  majority  petitioned,  was 
untrue.  MIseoer  v.  Wainfleet  Twp.  46  U,  C 
Q.  B.  457. 

1  b.  By  municipal  ordinance. 

Where  authority  is  given  to  originate  proceed- 
lags  by  municipal  ordinance,  certain  requlsltea 
must  be  compiled  with.  The  ordinance,  of 
course,  must  be  regularly  adopted,  and  may  be 
impeached  for  any  cause  which  would  invalidate- 
ordinances  generaJly. 

An  order  to  construct  sewers  Is  a  legislative 
act  within  the  meaning  of  a  charter  requiring 
such  sets  to  be  adopted  by  ordinance :  a  mere 
resolution  Is  insufficient.  State  ejr  rel.  Pater- 
son  V.  Bamet,  46  N.  J.  L.  62. 

Sewers  erected  prior  to  legislative  authoriza- 
tion for  the  erection  of  sewers  by  municipalities 
are  private  drains,  even  though  constructed  In 
a  street,  or  though  subsequently  repaired  by  the 
municipality  under  legislative  grant.  Bangor 
V.  Lausil,  51  Me.  521. 

It  Is  not  a  valid  objection  to  a  resolution  of 
the  Jersey  City  common  council  for  a  proposed 
sewer  that  it  was  not  signed  by  the  mayor,  as 
the  charter  only  requires  that  official  to  sign 
resolutions  affecting  the  interest  of  the  city, 
and,  us  the  city  at  large  pays  no  part  of  the  ex- 
penses for  the  improvement,  but  these  are  borne 
by  the  property  benefited,  the  city's  Interests 
are  not  affected.  State,  Plard,  Prosecutor,  v. 
Jersey  City.  30  X.  J.  L.  148. 

An  ordinance  authorizing  the  construction  cf 
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State  ex  rel.  Utick  v.  Polk  County  Combs. 
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subordinate  legislative  bodies  as  it  may  be 
properly  devolved  upon;  and  the  question 
whether  the  exercise  of  the  power  is  wise 
or  not  is  one  with  which  the  judicial  depart- 
ment has  no  concern. 

Contra  Costa  Coal  Mines  R.  Co,  v.  Moss, 
23  Cal.  324;  Davies  v.  Los  Angeles,  86  Cal. 
37,  24  Pac.  771;  Re  Fowler,  53  N.  Y.  62; 
People  ex  rel  Hen-ick  v.  Smith,  21  N.  Y. 
595;  State  ex  rel.  Cape  Girardeau  v.  Engel- 
mann,  106  Mo.  028,  17  S.  W.  759. 

Whether  the  land  proposed  to  be  taken 
under  the  power  of  eminent  domain  is  to  be 
applied  to  a  public  use  can,  in  general,  be 
determined  from  an  inspection  of  the  peti- 
tion or  other  pleading  by  which  the  proceed- 
ing is  instituted. 

Lewis,  Em.  Dom.  §  162;  Dickey  v.  Tenni- 
8on,  27  Mo.  373;  St,  Louis  County  Ct.  v. 
Orisu:old,  58  Mo.  189;  Savannah  v.  Hancock, 


91  Mo.  54,  3  S.  W.  215;  Lake  Koen  Nav. 
Reservoir  &  Irrig.  Co,  v.  Klein,  83  Kan.  484^ 
65  Pac.  684;  Coster  v.  Tide  Water  Co,  18 
N.  J,  Eq.  55,  518,  90  Am.  Dec.  634;  Lynch 
V.  Forbes,  161  Mass.  302,  37  N.  E.  437;  Bar- 
rett V.  Kemp,  91  Iowa,  296,  69  N.  W.  76; 
Varick  v.  Smith,  5  Paige,  137,  28  Am.  Dec. 
417;  Beekman  v.  Saratoga  d  S.  R.  Co.  3 
Paige,  45,  22  Am.  Dec.  679 ;  Ford  v.  Chicago 
ce  -V.  W.  R,  Co.  14  Wis.  610,  80  Am.  Dec. 
791;  People  ex  rel.  Herrick  v.  Smith,  21  N. 
Y.  595;  Re  Tuthill,  163  N.  Y.  133,  49  L.  R. 
A.  781,  57  N.  E.  303;  Fort  Street  Union 
Depot  Co,  V.  Backus,  92  Mich.  33,  52  N.  W. 
790;  Parke's  Appeal,  64  Pa.  137. 

The  authority  that  makes  the  laws  has 
large  discretion  in  determining  the  means 
through  which  they  shall  be  executed. 

Shoemaker  v.  United  States,  147  U.  S. 
282,  37  L.  ed.  170,  13  Sup.  Ct.  Rep.  361. 


a  sewer,  adopted  at  a  special  meeting,  Is  not 
rendered  Invalid  by  reason  o£  the  fact  that  the 
mayor.  In  bis  message  submitted  at  such  meet- 
ins,  declared  the  purpose  of  the  meeting  to  be 
the  consideration  of  an  ordinance  to  establish  a 
sewer  district,  and  made  no  reference  to  the 
construction  of  the  sewer,  where  it  was  clear 
that  he  Intended  to  include  such  construction  In 
the  purpose  of  the  meeting.  Dollar  Sav.  Bank 
V.  Ridge.  62  Mo.  App.  324. 

When  a  municipal  assembly  is  vested  with 
the  power  to  pass  an  ordinance  for  the  construc- 
tion of  a  sewer,  its  acts  under  that  power,  in 
the  absence  of  fraud,  are  conclusive  upon  the 
courts,  whether  the  attack  made  thereon  be  col- 
lateral or  direct.  Akers  v.  Kolkmeyer  (Mo. 
App.)  71  S.  W.  536. 

A  sewer  built  In  pursuance  of  a  resolution  of 
the  city  council,  and  paid  for  out  of  money  In 
the  city  treasury  provided  for  that  purpose.  Is 
a  public  sewer  in  law,  as  much  as  if  it  had  or- 
iginally t>een  established  by  ordinance.     Jbid. 

The  fact  that  an  ordinance  authorizing  the 
construction  of  a  sewer  took  effect  at  the  same 
time  as  an  ordinance  establishing  the  district  in 
which  it  was  to  be  constructed  did  not  inval- 
idate it,  although  the  municipal  charter  author- 
ized the  construction  of  sewers  only  in  estab- 
lished districts.  Eyerman  v.  Blaksley,  78  Mo. 
145. 

Although  the  Constitution  providing  that  the 
legislature  may  vest  cities,  towns,  and  villages 
with  the  power  to  make  local  Improvements  by 
special  Assessments  of  the  cost  upon  property 
benefited  does  not  mention  counties,  an  act  of 
the  legislature  authorizing  counties  to  construct 
drains  by  levying  the  cost  upon  lands  benefited 
is  not  void  as  violative  of  the  Constitution. 
Lmrst  V.  Griffin,  31  Xeb.  668,  48  N.  W.  819. 

c.  By  organization  of  drainage  district. 

Under  the  statutes  of  some  of  the  states, 
drainage  proceedings  are  instituted  by  the  or- 
ganization of  drainage  districts,  which  are  a 
form  of  governmental  corporation  with  very 
limited  powers,  and  the  actual  creation  of  the 
drains  and  the  collection  of  the  funds  to  pay 
for  them  and  other  necessary  work  are  done  by 
the  officers  of  the  district. 

The  effect  of  an  amendment  to  the  Illinois 
Constitution  authorizing  the  creation  of  drain- 
age districts  and  the  levy  of  special  assessments 
for  the  construction  of  the  drainage  therein  is 
to  Invest  drainage  districts  with  power  to  make 
local  Improvements  by  special  assessments, 
which  prior  to  such  amendment  was  confined  to 
towns,  cities,  and  villages ;  and  the  power  of 
CO  L.  R.  A. 


the  legislature  to  authorize  the  formation  of 
sanitary  districts,  and  to  Invest  other  corporate 
authorities  with  power  to  levy  and  collect  gen- 
eral taxes  for  sanitary  purposes,  is  unaffected  by 
such  amendments.  Wilson  v.  Sanitary  Dist.  138 
111.  44,3,  27  N.  E.  203. 

It  is  said  that  a  reclamation  district  Is  a  pub- 
lic corporation  which  may  be  created,  not  only 
by  the  means  and  In  the  manner  provided  by 
the  general  law,  but  also  by  special  act,  or  by 
Implication  of  law,  legislative  recognition  of  a 
corporation  In  many  cases  being  sufficient  proof 
of  its  existence.  People  v.  Reclamation  Dist. 
No.  108,  53  Cal.  346 ;  Reclamation  Dist.  No.  124 
V.  Gray,  95  Cal.  601,  30  Pac.  779. 

The  legislature  has  the  authority,  under  Its 
police  power,  to  authorize  the  organization  of 
companies  for  the  purpose  of  draining  swamp 
and  wet  lands,  with  the  raasonable  exercise  of 
wlilch  the  courts  cannot  Interfere.  O'Reiiey  v, 
Kankakee  Valley  Draining  Co.  32  Ind.  169. 

An  act  of  the  legislature  authorizing  the  or- 
ganization of  draining  companies  composed  of 
the  landowners  interested,  to  construct  levees, 
dikes,  and  drains,  and  to  reclaim  wet  and  over- 
fiowed  land,  the  cost  thereof  to  be  paid  by  spe- 
cial assessment,  is  a  reasonable  exercise  of  the 
police  power  of  the  state,  and  Is  valid.     Ibid, 

An  act  authorizing  the  creation  of  a  corpora- 
tion for  the  purpose  of  constructing  drains  and 
levees  to  be  made  for  the  public  benefit,  with 
power  to  exercise  the  right  of  eminent  domain, 
and  taxation  for  that  purpose,  leaving  it  for  the 
court  to  determine  in  each  particular  case 
whether  the  levee  or  drain  In  that  case  is  for 
public  use  or  benefit,  is  constitutional  and  valid. 
Anderson  v.  Kerns  Draining  Co.  14  Ind.  199,  77 
Am.  Dec.  63. 

An  act  of  the  legislature  creating  a  sanitary 
district  with  power  to  secure  the  public  health 
by  means  of  sewers  and  channels,  or  drains,  Is 
within  the  police  power  of  a  state.  Wilson  v. 
Sanitary  Dist.  133  111.  443,  27  N.  E.  203. 

An  act  of  the  legislature  authorizing  the 
drainage  of  wet  land  in  certain  townships  of  a 
county,  and  constituting  certain  persons  therein 
named  a  corporation  with  power  to  levy  a  tax, 
under  the  name  of  an  assessment,  upon  the 
lands  therein  deemed  by  the  corporation  to  be 
benefited  by  the  proposed  Improvement,  is  un- 
constitutional and  void  as  being  contrary  to  the 
constitutional  provisions  prohibiting  the  levy- 
ing of  a  local  tax  by  other  than  the  corporate 
authorities, — such  corporation  not  being  "cor- 
porate authorities"  because  Its  members  were 
neither  directly  elected  by  the  inhabitants  of 
the   district   nor   appointed    in    some    mode    to 
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That  which  is  implied  in  the  statute  is  as 
much  a  part  of  it  as  that  which  is  ex- 
pressed. 

Minard  v.  Douglas  County,  9  Or.  206; 
Paulsen  v.  Portland,  149  U.  S.  30,  37  L.  ed. 
637,  13  Sup.  Ct.  Rep.  750. 

The  court,  in  passing  upon  the  propriety 
of  any  assessment,  has  the  right,  also,  to  set 
it  aside  entirely  for  want  of  power  to  make 
any  assessment  at  all. 

Lent  V.  Tillson,  140  U.  S.  316,  35  L.  ed. 
419,  11  Sup.  Ct.  Rep.  825. 

It  is  the  fact,  not  the  finding,  of  public 
use,  that  is  decisive. 

lAen  V.  yorman  County,  80  Minn.  58,  82 
N.  W.  1094;  Crihhs  v.  Benedict,  64  Ark. 
655,  44  S.  W.  707. 

The  number  of  persons  benefited  does  not 
affect  the  character  of  use. 

Chicago,   B.   d   N.   R.   Co,   v.   Porter,   43 


Minn.  527,  46  N.  W.  75;  Talbot  v.  Hudson, 
16  Gray,  417;  Fnllbrook  Irrig.  Dist,  v.  Brad- 
ley, 164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct. 
Hep.  56. 

Drainage  is  prima  facie  a  public  use,  as 
matter  of  law. 

Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U. 

5.  112,  41  L.  ed.  369.  17  Sup.  Ct.  Rep.  56: 
Secombe  v.  Milicaukee  d  St.  P.  R.  Co.  23 
Wall.  108,  23  L.  ed.  67;  Kohl  v.  United 
States,  91  U.  S.  367,  23  L.  ed.  449;  Su>eet  v. 
Rechel,  159  U.  S.  380,  40  L.  ed.  188,  16  Sup. 
Ct.  Rep.  43;  Wurts  v.  Hoagland,  114  U.  S. 

006,  29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086; 
United  States  v.  Gettysburg  Electric  R.  Co. 
160  U.  S.  068,  40  L.  ed.  576,  16  Sup.  Ct.  Rep. 
427;  Re  Rhode  Island  Suburban  R.  Co.  22 
R.  I.  455,  48  Atl.  590;  Duke  v.  O'Bryan,  100 
Ky.  710,  39  S.  W.  444,  824;  Head  v.  Amos- 
keag  Mfg.  Co.  1 13  U.  S.  9,  28  L.  ed.  889,  5 


which  they  bad  given  their  assent.  Uessler  ▼. 
Drainage  Comrs.  53  111.  105. 

But,  under  a  provision  of  the  Constitution  of 
Illinois  authorizing  the  general  assembly  to  pnss 
laws  permitting  the  owners  of  lands  to  cuu- 
struct  drains,  ditcbes,  and  levees  for  agricul- 
tural, sanitary,  or  mining  purposes  across  the 
lands  of  others,  and  provide  for  the  organiza- 
tion of  drainage  districts,  and  to  vest  tbe  cor- 
porate authorities  thereof  w'dth  power,  etc..  tbe 
general  assembly,  and  not  tbe  owners  of  lands, 
may  provide  for  tbe  organization  of  such  dis- 
tricts, and  vest  tbe  corporate  authorities  there- 
of with  power,  and  no  limitation  or  restriction 
exists  as  to  tbe  agencies  to  be  used  in  tbe  crea- 
tion of  the  corporation  ;  and  a  statute  investing 
tbe  couniy  court  with  power  to  inquire  into  and 
find  the  existence  of  certain  pi*ellminary  facts 
deemed  important  as  prerequisites  to  the  cor- 
poration is  valid.  Blaise  v.  People  use  of  Cald- 
well, 109  111.  504. 

Tbe  fact  that  a  drainage  law  provides  that 
the  county  court  sball  find  certain  essential 
facts  preliminary  to  tbe  creation  of  a  dralnnge 
district  and  tbe  formation  of  tbe  corporate  au- 
thorities thereof  does  not  make  tbat  body,  when 
formed,  tbe  creature  of  tbe  court,  but  It  is 
merely  tbe  creation  by  tbe  legislature  of  sucb 
court  as  its  agent  to  make  investigations  and  de- 
termine facts  not  convenient  for  it  to  perform. 
— wbiob  it  has  the  right  to  do  in  tbe  absence  of 
limitation  upon  It  in  tbe  constitutional  clause 
authorizing  the  creation  of  sucb  drainage  dis- 
tricts,— as  to  tbe  mode  of  forming  tbe  districts ; 
and,  inasmuch  as  such  constitutional  provision 
does  not  require  that  the  corporate  authorities 
shall  be  elected  by  the  people  of  tbe  district, 
their  appointment  by  tbe  county  court  is  not 
unconstitutional,  since  this  clause  In  tbe  Con- 
stitution, being  on  amendment  so  far  as  it  in- 
vades tbe  former  limitations  of  tbe  Constitu- 
tion, must  prevail,  and  such  limitations  must 
be  held  not  to  apply  to  tbe  subject-matter  of 
tbe  levying  of  special  assessments  upon  lands 
within  a  drainage  district  for  benefits  thereby 
conferred.     Huston  v.  Clark,  112  IIll.  344. 

A  drainage  act  is  not  unconstitutional  as  vio- 
lating tbe  constitutional  provision  prohibiting 
the  legislature  from  appointing  or  electing  any 
person  to  an  office  because  it  provides  tbat  tbe 
county  commissioners  sball  be  tbe  drainage  com- 
missioners of  their  respective  counties.  No  new 
office  is  created,  but  new  duties  are  added  to  an 
office  already  created  and  wboso  officers  are 
elected  by  tbe  people,  and,  being  tbe  corporate 
authorities  before  the  passage  of  tbat  act,  tbe 
addition  of  new  duties,  and  declaring  tbat.  as 
to  sucb  duties,  sucb  coi'poratlon  sLall  be  knav\n 
60  L.  R.  A. 


by  a  different  name,  do  not  change  tbe  constit- 
uents thereof.  Owners  of  Lands  v.  People  ex 
rel.  Stookey.   113  111.  296. 

A  drainage  law,  providing  tbat  the  county 
commissioners  shall  be  tbe  drainage  commis- 
sioners In  their  respective  counties  Is  not  un- 
constitutional because  they  are  not  elected  by 
tbe  people  of  tbe  drainage  district  or  appointed 
by  any  mode  to  which  they  have  given  their  as- 
sent, where  no  clause  In  the  Constitution  con- 
tains sucb  a  requirement,  and  no  clause  of  tbat 
Instrument  prohibits  making  the  county  com- 
missioners the  corporate  authorities  for  every 
di-alnage  district  In  the  county,  although  they 
are  elected  by  tbe  votes  of  others  in  tbe  county 
as  well  as  those  of  tbe  drainage  district :  and 
the  constitutional  provision  prohibiting  the 
state  from  creating  a  debt  exceeding  a  certain 
sum  without  tbe  consent  of  the  people  does  not 
apply  in  this  case,  because  tbe  only  debt  author- 
ized by  such  act  to  be  created  must  be  paid  by 
a  special  assessment  upon  the  property  special- 
ly benefited  by  tbe  proposed  Improvement,  which 
Is  not  a  personal  charge,  but  one  only  against 
tbe  property  specially  assessed,  which  property 
may  belong  to  a  very  few  voters  of  the  district, 
and  whose  rights  are  protected  by  a  provision 
In  tbe  act  requiring,  as  a  condition  precedent  to 
tbe  organization  of  tbe  district,  that  a  majority 
in  number  of  tbe  adult  owners  of  lands  lying  in 
tbe  proposed  district,  and  who  are  tbe  owners 
In  the  aggregate  of  more  than  one  third  of  the 
lands  lying  in  sucb  district,  sball  petition  for 
its  formation,  and  allowing  other  landowners  to 
appear  and  contest  tbe  formation  thereof.    Jbiti. 

Under  a  provision  in  tbe  Constitution  author- 
izing tlie  general  assembly  to  pass  laws  permit- 
ting tbe  owners  of  lands  to  construct  drains, 
etc.,  for  agricultural,  sanitary,  or  mining  pur- 
poses, across  tbe  lands  of  others,  and  to  provide 
for  tbe  organization  of  drainage  districts,  and 
to  vest  tbe  corporate  authorities  thereof  with 
power  to  construct  and  maintain  drains,  etc., 
by  special  assessments  upon  tbe  property  bene- 
fited thereby,  the  general  assembly  may  pass  a 
law  making  tbe  corporate  authorities  of  cities 
and  villages  the  drainage  commissioners  there- 
of with  power  to  determine  what  portion  of  the 
lands  within  sucb  cities  or  villages  shall  be 
drained,  which  portion,  when  so  determined, 
thereby  becomes  a  drainage  district,  and  vesting 
In  such  corporate  authorities  tbe  power  to  con- 
struct and  maintain  sucb  drains  and  pumping 
works  as  are  necessary  for  the  purpose  of  drain- 
ing tbe  lands  in  sucb  district,  and  to  levy  spe- 
cial assessments  for  tbe  cost  thereof  upon  the 
lands  benefited  thereby.  Flyde  Park  v.  Spencer, 
118  III.   44G,  8  N.  E.  840. 
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Sup.  Ct.  Rep.  441;  Miller  v.  Troost,  14 
Minn.  365,  Gil.  282;  Dowlan  v.  Sibley 
County,  36  Minn.  430,  31  N.  W.  517;  Sperry 
V.  Flygare,  80  Minn.  325,  49  L.  R.  A.  757,  83 
N.  W.  177;  Lien  v.  Norman  County,  80 
Minn.  58,  82  N.  W.  1094;  McQee  v.  Henne- 
pin County,  84  Minn.  472,  88  N.  W.  6;  Beek- 
man  v.  Saratoga  de  S,  R.  Co.  3  Paige,  45,  22 
Ani.  Dec.  679 ;  Tide  Water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634;  Lewis,  Em. 
Dom.  185;  Tiedeman,  State  &  Federal  Con- 
trol, §  154,  Randolph,  Em.  Dom.  427;  10 
Am.  &  Eng.  Enc.  Law,  p.  1082. 

The  proceedings  are  not  void  for  uncer- 
tainty of  description. 

State  ex  rel.  St.  Paul,  M.  d  M.  R.  Co.  v. 
Hennepin  County  Dist.  Ct.  35  Minn.  461,  29 
N.  W.  60;  Re  Road,  114  Pa.  627,  7  Atl.  765; 
State,  Slingerland,  Prosecutor,  v.  Newark, 
54  N.  J.  L.  62,  23  Atl.  129;  Jamaica  v.  Den- 


ton, 70  N.  Y.  Supp.  837;  Kinnie  v.  Bare,  68 
Mich.  625,  36  N.  W.  672;  Hursh  v.  First 
Div.  of  St.  Paul  d  P.  R.  Co.  17  Minn.  439, 
Gil.  417;  Ames  v.  Lake  Superior  d  M.  R. 
Co.  21  Minn.  241 ;  Cotton  v.  Mississippi  d 
R.  River  Boom  Co.  22  Minn.  372;  State 
Park  V.  Henry,  38  Minn.  266,  36  N.  W.  874; 
Tiedeman,  State  &  Federal  Control,  §  154. 

The  word  "necessary"  does  not  mean  "ab- 
solutely necessary,"  but  expedient,  reason- 
ably convenient,  or  useful  to  the  public. 

Aurora  d  0.  R.  Co.  v.  Harvey,  178  111. 
477,  53  N.  E.  331 ;  Stuyvesant  v.  Neic  York, 
7  Cow.  588. 

There  is  no  constitutional  right  of  appeal. 

Minneapolis  v.  Wilkin,  30  Minn.  140,  14 
K.  W.  581:  Tierney  v.  Dodge,  9  Minn.  166, 
Gil.  153;  Weir  v.  St.  Paul,  S.  d  T.  F.  R.  Co. 
18  Minn.  155,  Gil.  139;  State  ex  rel.  Cun- 
ningham V.  St.  Paul  Bd.  of  Public  Works, 


A  landowner  may  object  to  the  consideration 
of  a  petition  for  the  organization  of  a  drainage 
district  by  the  commissioners  upon  the  express 
ground  that  the  statutory  notice  bad  not  been 
given  all  the  landowners  whose  lands  are  pro- 
posed to  be  included  within  the  boundary  of  the 
district,  and  may  insist  that  such  organization  j 
shall  be  valid  as  a  whole.  Sanner  v.  Union 
Drainage  Dist.  175  111.  575,  51  N.  E.  857. 

A  statute  creating  a  corporation  including 
both  city  and  county,  and  Investing  It  with 
power  to  secure  public  health  by  means  of  sew- 
ers and  channels  and  drains,  Is  valid.  Wilson 
V.  Sanitary  Dlst.  133  111.  443,  27  N.  E.  203. 

The  drainage  laws  of  Illinois  do  not  author- 
ize the  organization  into  one  drainage  dlstriot 
of  lands  so  related  with  respect  to  drainage  as 
to  require  four  main  ditches  as  outlets  to  four 
separate  areas  of  low  and  wet  land,  having 
divides  or  swells  of  higher  land  between  them, 
each  ditch  having  a  different  direction,  the  con- 
st ruction  of  which  necessarily  does  not  beneflt 
the  lands  of  the  other  three  areas,  and  in  eflTect 
being  four  entirely  separate  and  independent 
draina^re  districts  under  one  organization, — 
especially  where  such  district  also  Includes  an 
incorporated  village,  having  by  law  independent 
powers  of  its  own  In  respect  to  drainage,  also 
much  land  needing  no  drainage,  and  that  will  I 
not  be  drained  by  any  of  the  proposed  systems. 
Kllnger  v.  People  ex  rel.  Conkle,  130  111.  509, 
22  X.  K.  600,  Affirming  28  III.  App.  575. 

Merely  because  the  channel  of  a  sanitary 
district,  when  constructed,  will  be  capable  of  an- 
swering the  purpose  of  navigation,  and  the  driv- 
ing of  machinery,  does  not  imply  that  the 
scheme  was  undertaken  with  the  view  of  con- 
structing a  navigable  waterway,  and  of  creat- 
ing a  water  power,  as  well  as  that  of  promoting 
and  preserving  the  public  health  by  furnishing 
a  suitable  and  efficient  means  of  cari'ylng  off  the 
drainage  and  sewage  of  the  district ;  and  that  a 
statute,  creating  such  district,  provides  for  the 
three  subjects,  does  not  render  the  creation  of 
such  sanitary  district  unconstitutional  because 
the  other  two  subjects  are  not  expressed  in  the 
title,  since  they  may  be  disregarded  without  af- 
fecting the  legality  of  the  drainage  district. 
People  ex  rel.  Longenecker  v.  Nelson,  133  111. 
565.  27  N.  E.  217. 

A  statute  providing  that  any  number  of  per- 
sons not  less  than  three,  owners  of  land  wet 
and  liable  to  be  overflowed,  may  organize  a 
company  for  the  purpose  of  draining  such 
lands,  and  authorizing  the  assessment  of  bene- 
flts  along  the  line  of  the  drain,  and  permitting 
the  company,  upon  payment  of  compensation,  to 
appropriate  any  land,  stone,  timber,  gravel,  or 
6*^  J .  R.  A, 


other  material  necessary  for  the  right  of  way, 
for  the  construction,  maintenance,  or  improve- 
ment of  the  work, — because  it  permits  an  entry 
upon  the  lands  and  construction  of  drains  when- 
ever the  private  Interest  of  the  corporation  re- 
nuires  it,  without  reference  to  the  public  wel- 
fare Is  an  Infringement  of  the  right  of  private 
property,  and  is  void.  Jenal  v.  Green  Island 
Draining  Co.  12  Neb.  163,  10  N.  W.  547. 

The  general  assembly  has  the  power,  under  a 
constitutional  clause  authorizing  the  formation 
of  drainage  districts,  to  provide  for  the  organ- 
ization of  such  districts  embracing  territory  al- 
ready within  the  boundary  of  a  pre-existing  mu- 
nicipal corporation,  where  the  same  is  so  con- 
stituted as  to  require  a  combined  system  of 
drainage.  People  ex  rel.  Scheuber  v.  Nlbbe. 
150  111.  269,  37  N.  E.  217. 

Under  the  drainage  laws  of  Illinois,  a  new 
and  independent  drainage  district  may  be  or- 
ganized, constructed,  and  maintained  by  owners 
of  land  within  the  limits  and  boundary  of  an- 
other drainage  district  previously  organized, 
constructed,  and  maintained,  and  In  full  opera- 
tion. People  ex  rel  Miller  v.  Scott,  132  111. 
427.  23  N.  E.  1119. 

The  legislature  of  California  has  power,  un- 
der the  Constitution  of  the  state,  to  authorize 
the  formation  of  districts  for  the  reclamation  of 
swamp  lands  within  the  state,  irrespective  of 
the  source  from,  or  channel  through  which  the 
title  to  the  lands  was  derived.  Reclamation 
Dist.  No.  108  V.  Ilagar,  6  Sawy.  567,  4  Fed. 
366 ;  People  v.  Hagar,  52  Cal.  171. 

In  Indiana  it  has  been  held  that  it  is  a  good 
defense  to  an  action  by  a  ditching  company  to 
collect  an  assessment  against  lands  for  bene- 
fits conferred  by  a  drain  that  the  company  was 
not  legally  organized,  and  Is  not  a  corporation. 
Excelsion  Draining  Co.  v.  Brown,  47  Ind.  19. 

But  a  land  owner  within  a  drainage  district 
cannot,  upon  application  for  Judgment  for  taxes 
and  special  assessments  against  his  land,  col- 
laterally call  in  question  the  regularity  of  the 
organization  of  the  district.  Tucker  v.  People 
ex  rel.  Wall.  156  111.  108,  40  N.  E.  451. 

And  In  the  absence  of  anything  to  affect  the 
Jurisdiction  of  commissioners  to  organize  a 
drainage  district,  it  will  be  assumed  that  the 
district  was  legally  organized,  in  a  collateral 
proceeding  to  enjoin  the  collection  of  an  assess- 
ment. Morrell  v.  Union  Drainage  Dist.  No.  1. 
118  III.  130.  8  N.  E.  675. 

And  In  California  it  is  held  that  the  validity 
of  the  organization  of  a  reclamation  district 
cannot  be  collaterally  attacked  in  an  action  to 
recover  nn  assessment  levied  upon  land  therein. 
Ueolamatlon  Dlst.  No.  124  v.  Gray,  95  Cal.  601. 
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27  Minn.  442,  8  N.  VV.  IGl;  State  Park  v. 
Henry,  38  Minn.  266,  36  N.  W.  874;  State 
ex  rel.  Simpson  v.  Rapp^  39  Minn.  65,  38  N. 
W.  926;  St.  Paul  v.  SickU  42  Minn.  262,  44 
N.  VV.  59;  Kelly  v.  Minneapolis,  57  Minn. 
294,  26  L.  R.  A.  92,  59  N.  W.  304. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Certiorari  to  the  board  of  county  commis- 
sioners of  Polk  county  to  review  the  pro- 
ceedings had  by  them  in  the  matter  of  lay- 
ing out  a  ditch  or  drain  under  and  pursuant 
to  the  provisions  of  chapter  258,  Gen.  Laws 
1901.  It  appears  from  the  record  before  us 
that  a  petition  in  due  form,  dated  Septem- 
ber 18,  1901,  signed  by  persons  whose  lands 
would  be  affected  by  the  proposed  ditch,  was 
filed  in  the  office  of  the  county  auditor  of 
Polk  county,  praying  for  the  construction  of 


a  ditch  or  drain  which  was  described  there- 
in, and  extends  for  a  distance  of  several 
miles.  The  petition  was  in  all  respects  in 
compliance  with  the  statute,  and,  in  terms 
represented  to  the  board  of  commissioners 
'*that  the  public  health,  convenience,  and 
welfare'*  would  be  promoted  by  the  estab- 
lishment of  the  proposed  ditch.  Where- 
upon, and  after  due  notice,  given  as  reijuired 
by  the  statute,  the  board  of  commissioners 
convened  in  special  session,  heard  and  con- 
sidered the  petition,  and  caused  the  appoint- 
ment of  a  civil  engineer  to  make  a  survey  of 
the  route  of  the  ditch,  and  to  report  t  he- 
same  to  the  board  for  its  further  action. 
The  survey  was  duly  made  and  reported, 
whereupon  the  commissioners,  as  provided 
by  the  statute,  made  an  order  appoint ing- 
viewers,  who  duly  examined  the  proposed 
improvement,  and"  reported  the  result  there- 


30  Pac.  779 ;  Swamp  Land  Dlst.  No.  150  v. 
Silver.  98  Cal.  51.  32  Pac.  860. 

A  landowner  within  a  drainage  district  can- 
not i*e8ort  to  the  common-law  writ  of  certiorari 
for  the  purpose  of  determining  the  legality  of 
the  organization  of  such  district, — especially 
where,  by  statute,  a  complete  remedy  by  quo 
warranto  is  provided.  Lees  v.  Drainage  Comrs. 
125  111.  47,  16  N.  E.  915,  Affirming  24  111.  App. 
487. 

The  New  Jersey  statute  (1870,  Pampb.  Laws. 
815)  incorporating  a  private  drainage  com- 
pany, authorized,  under  a  contract  with  a 
commission  named  by  a  supreme  court  Justice, 
to  drain  swamps  and  marshes  in  Essex,  Union, 
and  Middlesex  counties,  construct  dikes,  ditches, 
dams,  etc.,  and  set  up  pumps  and  engines,  the 
expense  thereof,  and  of  the  commission,  with  an 
annual  compensation  to  the  company,  to  be  as- 
sessed by  the  commission  on  the  lands  reclaimed 
In  Just  proportions,  is  unconstitutional,  because 
it  takes  private  property  for  private  emolument 
contrary  to  the  limited  right  of  eminent  do- 
main :  and  because  the  proceedings  to  drain  are 
not  limited  to  such  as  the  owners  themselves 
initiate,  nor  are  the  assessments  restricted  to 
benefits  conferred.  State,  Kean,  Prosecutor,  v. 
Driggs  Drainage  Co.  45  N.  J.  L.  01. 

A  power  in  a  municipal  corporation  to  create 
special  improvement  districts  does  not  prohibit 
the  inclusion  of  the  whole  municipality  in  one 
district.  Minnesota  &  M.  Land  &  Improv.  Co. 
V.  Billings,  30  C.  C.  A.  70.  Ill  Fed.  972. 

Inclusion  of  lands. 

The  right  of  drainage  commissioners  to  an- 
nex lands  to  the  district  when  the  owners  there- 
of connect  with  the  district  drain  or  will  be 
benefited  thereby  is  purely  a  statutory  right 
unknown  at  common  law.  Allman  v.  Lumsden, 
48  111.  App.  17. 

Lands  having  their  drains  connected  with  the 
ditches  of  a  drainage  district  may,  under  the 
Illinois  drainage  law,  be  annexed  to  that  dis- 
trict, although  they  may  also  lie  within  another 
district.     Ibifl. 

Though  the  act  of  owners  of  lands  lying  out- 
side of  a  drainage  district  in  connecting  their 
lands  by  ditches  with  the  ditches  of  the 
district  amounts  to  an  application  for  their 
lands  to  be  taken  into  the  district,  and 
the  commissioners  of  the  district  may  make 
an  order  annexing  such  .  lands,  still  one 
landowner,  by  making  a  ditch  across  his  land 
which  carries  water  from  the  lands  of  a  third 
person  to  the  district  ditch,  cannot  thereby  give 
the  district  Jurisdiction  over  the  lands  of  such 
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third  person.  People  ex  re!.  Phillips  v.  Drainage 
D«st.  No.  5,  191  111.  623.  61  N.  E.  381. 

Landowners  who  have  connected  drains  on 
their  lands  with  those  of  a  drainage  district, 
thereby  voluntarily  applying  to  be  included 
within  the  district,  cannot,  in  a  quo  warranto- 
proceeding  against  the  drainage  commissioners, 
be  heard  to  say  that  such  connection  was  of  no- 
benefit  to  their  lands.  People  ejp  rel.  Caldwell 
V.  Wild  Cat  Drainage  Dlst.  181  111.  177,  54  X. 
E.  923. 

See  further,  on  this  question,  note  to  HefTner 
V.  Cass  and  Morgan  Counties,  58  L.  R.  A.  353. 

III.  Jurisdiction  over  proceedings. 

a.  In  general. 

The  general  rule  is  that  the  question  of  Juris- 
diction  over  the  proceedings  depends  upon  the 
language  of  the  statute:  but  some  questions 
have  arisen  as  to  the  right  of  the  legislature  to 
clothe  a  particular  tribunal  with  authority,  and 
as  to  conflicting  authority  under  different  stat- 
utory provisions. 

Of  course  the  question  of  Jurisdiction  is  very- 
important,  for,  if  no  Jurisdiction  is  obtained, 
no  title  can  be  acquired  for  a  right  of  w.iy, 
and  no  valid  assessment  can  be  laid  to  pay  for 
it  or  for  the  labor  expended  upon  the  improve- 
ment. 

The  commissioners  of  sewers  have  no  power 
to  create  and  cause  to  be  maintained  new  rivers 
which  did  not  exist  at  the  time  of  Magna 
Charta.     Isle  of  Ely  s  Case.  10  Coke.  141. 

The  sewer  commissioners  have  no  Jurisdiction 
OTer  streams  at  points  more  than  2  miles  dis- 
tant from  London,  unless  they  are  navigable. 
Yeaw  v.  Holland.  2  W.  Bl.  717. 

The  statutory  provision  that  the  collection  of 
assessments  shall  not  be  defeated  by  reason  of 
any  defect  in  the  proceedings  occurring  prior  to 
the  Judgment  confirming  and  establishing  the 
assessment,  but  that  such  Judgment  shall  be 
conclusive  of  the  legality  thereof,  is  not  applica- 
ble to  the  proceedings  that  confer  Jurisdiction. 
Scott  T.  Brackett,  80  Ind.  413. 

The  legislature  may  delegate  the  exercise  of 
the  right  of  eminent  domain  to  town  supervis- 
ors or  overseers  of  highways.  Smeaton  v.  Mar- 
tin, 57  Wis.  364,  15  N.  W.  403. 

The  legislature  may  constitutionally  delegate 
to  police  Juries  the  power  to  open  ancient  nat- 
ural drains  and  remove  obstructions  therefrom. 
Avery  v.  Police  Jury,  12  La.  Ann.  654. 

So.  the  legislature  may  delegate  to  a  munici- 
pal corporation  power  to  tax  for  a  sewer  to  be 
constructed  under  direction  of  certain  oflJoers  of 
the  corporation.     Re  Zborowski,  68  N.  Y.  88. 
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•of,  and  the  commissioners  formally  made 
an  order  that  the  ditch  be  constructed.  The 
final  order  recites  all  the  facts  essential  to 
authorize  the  same  to  be  made,  viz.j  the  fil- 
inj,'  of  the  petition,  notice  of  hearing  thereon, 
the  appointment  of  a  civil  engineer  and 
viewers,  their  report  that  the  estimated  ben- 
efits to  be  derived  from  the  ditch  were 
greater  than  its  cost,  including  damages 
awarded,  and,  further,  that,  in  the  opinion 
of  the  board,  the  construction  of  the  ditch 
■**will  be  of  public  utility,  and  conducive  to 
the  public  health  and  public  benefit  and  con- 
venience." Upon  the  making  and  filing  of 
the  order,  relators  sued  out  this  writ,  upon 
the  theory  and  contention  that  the  act  of 
the  legislature  referred  to,  and  under  which 
the  proceedings  in  question  were  conducted, 
is  unconstitutional  and  void,  because  it  pro- 
vides for  the  taking  of  private  property  of 


individuals  for  a  private  purpose,  and,  fur- 
ther, that  the  description  of  the  proposed 
ditch,  as  contained  in  the  petition  therefor, 
is  so  indefinite  and  uncertain  as  to  confer 
no  jurisdiction  upon  the  commissioners,  if 
the  statute  be  held  constitutional.  The 
main  question  in  the  case  is  the  constitu- 
tionality of  the  statute,  and  we  proceed  at 
once  to  its  consideration. 

Section  1  of  the  act  vests  in  the  board  of 
county  commissioners  authority,  and  makes 
it  their  duty,  to  construct  any  ditch,  drain, 
or  water  course,  when  they  fiitd  to  exist  the 
conditions  specified  in  §  2.  Section  2  pro- 
vides and  requires  that  the  petition  praying 
for  the  establishment  of  the  ditch  must  set 
forth,  among  other  things,  the  necessity  for 
it,  its  general  course  and  distance,  and  the 
lands  through  which  it  will  pass.  It  fur- 
ther provides  for  the  appointment  of  a  civil 


But  the  power  of  the  legislature  to  regulate 
the  construction  of  public  sewers  cannot  be 
foreclosed  by  a  contract  of  a  municipal  corpora- 
tion. Re  Protestant  Episcopal  Public  School, 
46  X.  Y.  178.  Reversing  oS  Barb.  161. 

A  statute  providing  for  the  drainage  of  lands 
In  a  certain  county,  and  clearly  Indicating  the 
nature  and  extent  of  such  drainage,  and  dele- 
gating to  drainage  commissioners  the  power  to 
<deterralne  what  lands  shall  be  drained  and  what 
lands  assessed  therefor,  Is  not  invalid  as  a  dele- 
j;atioQ  to  them  of  the  legislative  power  of  creat- 
ing and  defining  districts  for  drainage  purposes. 
State  ex  rel.  Baltzell  v.  Stewart,  74  Wis.  620, 
«  L.  R.  A.  394,  43  N.  W.  947. 

The  legislature  is  not  prevented  from  grant- 
ing to  a  board  of  drainage  commissioners,  by  a 
special  act.  authority  to  exercise  the  police  pow- 
er of  the  state  for  the  drainage  of  lands  of  a 
county,  by  a  constitutional  provision  prohibiting 
it  from  enacting  a  special  or  private  law  grant- 
ing corporate  powers  or  privileges  except  to 
<ritles.     Ihid. 

An  act  authorizing  cities  acting  under  special 
charters,  and  containing  more  than  a  desig- 
nated population,  to  establish  a  system  of  sew- 
erage, and  to  construct,  establish,  and  keep  In 
repair  sewers,  culverts,  and  drains,  is  not  with 
In  the  constitutional  inhibition  of  special  legis- 
lation.     Rutherford  v.  lieddens,  82  Mo.  388. 

The  drainage  of  swamp  lands,  when  made  un- 
der the  general  provisions  of  the  New  York  stat- 
utes, is  a  state  work.  and.  when  completed,  the 
title  to  the  land  acquired  is  In  the  state.  Re 
Swan.  3.")  llun.  625. 

The  constitutional  provision  forbidding  the 
pasisage  of  a  local  bill  for  the  drainage  of  swamps 
or  other  low  lands  does  not  invalidate  a  local 
statute  designed  to  provide  means  for  disposing 
of  the  sewage  of  a  thickly  populated  section,  a 
portion  of  which  is  within  the  limits  of  a  city 
and  the  remainder  of  which  will  soon  need  such 
iiccommodatlons,  although  much  surface  water 
will  flow  through  the  drain,  and  many  low 
pieces  of  ground  be  drained  by  It.  Swlkehard 
v.  Mlchels,  81  Hun.  325,  29  N.  Y.  Supp..  777,  30 
N.  Y.  Supp.  1135. 

An  act  of  the  legislature  vesting  the  corporate 
authorities  of  cities  and  villages  with  power  to 
construct,  maintain,  and  keep  in  repair  drains, 
ditches,  levees,  dykes,  and  pumping  works  for 
drainage  purposes,  and  to  levy  special  assess- 
ments upon  the  property  benefited  thereby  for 
the  cost  thereof.  Is  not  in  contravention  of  any 
of  the  provisions  of  the  Illinois  Constitution. 
McChesney  v.  Hyde  Park   (III.)    28  N.  E.  1102. 

Commissioners  appointed  by  an  act  of  the  leg- 
islature to  levy  special  taxes  upon  lands  lying 
GO  L.  R.  A. 


I  in  a  designated  district  for  the  purpose  of  drain- 
age, such  act  providing  that  the  same  shall  be 
submitted  to  a  vote  of  the  Inhabitants  of  such 
i  district,  and  that,  unless  adopted,  it  shall  be  of 
I  no  force. — if  the  act  is  adopted  by  the  voters,  as 
required,  may  be  regarded  as  corporate  author- 
ities, and  have  the  power,  under  the  Constitu- 
tion, to  assess  and  collect  taxes  for  the  cost  of 
such  drainage.     Lee  v.  Ruggles,  62  111.  427. 

A  district  carved  out  of  two  or  more  towns, 
over  which  a  statutory  commission,  to  be  con- 
tinued by  elections,  is  constituted  with  power 
to  repair,  work,  and  grade  streets,  to  regrulate 
the  width  and  grade  of  sidewalks,  the  manner 
of  paving  streets,  and  constructing  sewers,  to 
borrow  money,  appoint  superintendents  of 
roads,  establish  a  fire  department  and  purchase 
fire  apparatus  and  land  and  engine  houses,  and 
to  impobo  taxes  to  carry  out  the  purposes  of 
the  act  constituting  them, —  is  a  political  divi- 
sion, and  not  a  mere  taxing  district  of  narrower 
bounds :  aad  the  commission  is  invested  with 
political  and  governmental  powers  and  func- 
tions :  heuce,  it  has  the  legal  power  to  levy  an 
assessment  for  sewers.  State,  Auryansen. 
I'rosecutor,  v.  Hackensack  Improvement  Com- 
mlsslun.  45  N.  J.  L.  113. 

A  petition  for  a  drain,  under  lowo  Code  1873, 
chap.  2,  title  10,  and  chap.  186,  Acts  20th  Gen. 
Assem..  is  the  basis  of  the  Jurisdiction  to  order 
a  drain,  and.  If  it  contain  the  requisite  number 
of  signatures  when  filed,  the  Jurisdiction  at- 
taches to  ordpr  the  drain  ;  and  a  subsequent 
withdrawal  of  the  names,  or  a  protest  or  re- 
monstrance agnlnst  the  drain  by  the  petition- 
ers, although  proper  to  be  taken  into  consid- 
eration by  the  board  of  supervisors,  does  not 
prevent  the  jurisdiction  to  order  the  drain  ot- 
lachlug.  Selbert  v.  Lovell,  92  Iowa,  507,  61 
N.  W.  197. 

After  the  board  of  supervisors  has  been  prop- 
erly petitioned  to  establish  a  drain  for  certain 
territory,  it  has  Jurisdiction  to  establish  such 
drainage  within  the  territory  and  through  such 
land  as  it  deems  proper,  to  effect  the  reclaiming 
of  the  swamp  and  overflow  lands  in  the  local- 
ity to  be  drained,  under  acts  20th  Iowa  Gen. 
Assem.  chap.  186.  Butts  v.  Monona  County, 
100  Iowa,   74,  69  X.  W.  284. 

Jurisdiction  for  the  assessment  of  private 
property  for  a  sewer  may  be  obtained  when  the 
plan  Is  completed  and  filed,  the  district  is  es- 
tablished, and  notice  given  to  property  owners 
of  the  fact,  and  requiring  them  to  appear  and 
tile  objections  to  the  proposed  work.  Hennessy 
V.  Douglas  County,  99  Wis.  129.  74  X.  W.  983. 
It  Is  not  a  ground  of  objection  to  commis- 
sioners to  assess  for  drainage  as  being  Interested 
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engineer  by  the  board  to  make  a  survey  of 
the  proposed  ditch,  and  that  such  engineer 
shall  take  and  subscribe  an  oath  for  the 
faithful  performance  of  his  duties.  Upon 
the  filing  of  his  report  the  board  is  required 
by  §  5  5)  appoint  viewers,  who  are  also  re- 
quired to  take  and  subscribe  an  oath  of 
olTice,  and  whose  duties  are  to  examine  into 
the  merits  of  the  contemplated  improve- 
ment, and  to  estimate  and  report  the  dam- 
ages and  benefits  to  each  tract  of  land 
through  or  adjacent  to  which  the  ditch  may 
pass.  Upon  their  report  being  made  and 
filed,  and  after  due  notice  of  hearing  is 
given,  the  board  is  required  to  hear  and  de- 
termine the  matter.  Other  sections  pro- 
vide in  detail  the  necessary  steps  to  be 
taken  in  carrying  out  its  objects  and  pur- 
poses. Section  6  expressly  limits  the  levy- 
ing of  assessments   to   the   construction   of 


public  ditches.  There  is  no  express  provi- 
sion in  the  statute  making  it  the  duty  of  th& 
board  to  find  whether  the  proposed  ditch 
will  be  a  public  benefit,  nor  is  there  any  ex- 
press declaration  in  the  act  itself  that  suclfe 
fact  must  exist  before  a  dit^h  may  be  or- 
dered constructed;  and  it  is  argued  from 
this  that  the  act  was  not  intended  by  the- 
legislature  for  the  public  welfare,  but,  on 
the  contrai-y,  to  authorize  the  construction 
of  ditches  for  purely  private  purposes,  to  en- 
hance the  value  of  individual  farms.  If 
this  be  the  true  interpretation  or  construc- 
tion of  the  act,  it  must  be  held  unconstitu- 
tional and  void;  for  the  legislature  has  no- 
power  to  authorize  the  taking  of  private 
property  for  a  private  u.«e,  nor  to  compel 
the  payment  of  assessments  for  the  construc- 
tion or  erection  of  any  public  improvement^ 
if  such  improvement  furthers  private  inter- 


tbat  they  are  oDly  sbown  to  own  lands  not  far 
from  the  drainage  ditch  and  to  share  in  the 
benefits  accruing  to  the  neighborhood  from  in- 
creased heaithfulness ;  they  must  be  shown  to 
own  lands  directly  and  certainly  benefited  by 
the  drainage  alone.  State,  Shinlcle,  Prosecutor, 
V.  Clinton,  30  N.  J.  L.  656. 

Pulillc  benefit  being  essential  to  the  right  to 
take  private  property  for  a  drainage  ditch,  if 
the  viewers  find  that  there  will  be  no  public 
benefit  from  a  proposed  ditch  the  drainage 
commissioners  acquire  no  Jurisdiction ;  and 
their  order  dismissing  the  proceeding  is  not 
subject  10  review  by  the  courts,  unless  the 
fact  on  which  Jurisdiction  exists  is  absent. 
Oathout  V.  Seabrooke  (Ind.)   65  N.  E.  521. 

I'ower  given  drainage  commissioners  to  con- 
tinue a  main  ditch  for  the  drainage  of  swamp 
lands  through  lands  adjoining  the  swamp  if 
necessary  does  not  permit  them  to  constmct 
a  ditch  through  the  swamp  to  a  pond  or  reser^ 
voir  used  for  a  water  supply,  and  then  lower 
the  outlet  of  the  pond  so  as  to  drain  it  and  the 
surrounding  swamp  to  the  destruction  of  mill 
sites  located  on  it.  Belknap  v.  Belknap,  2 
Johns.  Ch.  463,  7  Am.  Dec.  548. 

The  location  and  construction  of  one  dit^-h 
by  I  he  township  trustees  to  drain  certain  tor- 
ritory  does  not  exhaust  the  power  of  -draining 
over  that  territory,  nor  confine  it  to  the  deepen- 
ing and  widening  of  such  previously  constructed 
ditch,  since  the  only  limitation  under  the  Ohio 
ptatute  HS  to  the  number,  course,  and  location 
of  township  ditches  is  that  they  shall  be  con- 
ducive to  the  public  health,  convcmnico,  anJ 
welfare.     Miller  v.  Weber,  1  Ohio  C.  C.  130. 

The  right  of  a  board  of  drainage  commission- 
ers to  organize  and  assume  the  functions  of  a 
corporate  body  cannot  be  questioned  in  a  pro- 
ceeding to  enjoin  the  collection  of  an  assess- 
ment. Kelgwin  V.  Hamilton  Twp.  Drainage 
Comrs.  115  111.  347,  5  N.  E.  575. 

Two  members  of  the  board  of  county  com- 
missionerp  have  no  authority  to  order  the  con- 
stnictlon  of  a  drain  upon  a  consideration  by 
them  of  a  petition  therefor  in  a  meeting  with 
the  county  surveyor  on  a  day  to  which  the  com- 
missioners had  not  adjourned,  and  when  a  spe- 
cial session  had  not  been  called ;  and  the  special 
assessments  for  the  ditch  are  absolutely  void. 
Morris  v.  Merrell,  44   Xeb.  423,   62  X.  W.  865. 

Highway  commissioners,  exercising  the  spe- 
cial and  added  authority  of  drainage  commis- 
sioners, do  so.  in  contemplation  of  the  law  au- 
thorizing It.  not  as  highway  commissioners,  but 
as  a  body  of  men  to  whom  are  delegated  the 
power  and  authority  of  commissioners  of  the 
drainage  districts  organized  by  and  under  the 
60  L.  R.  A. 


statute.  People  ex  rel.  Hardy  v.  Young  America 
Drainage  Dist.  143  HI.  417,  32  N.  E.  688. 

A  proceeding  under  the  county  drain  law  to- 
determine  the  necessity  of  a  drain  and  to  assesa 
damages  is  void  where  it  appears  that  a  persoik 
not  appointed  as  a  commissioner  by  the  court 
acted  as  such,  although  the  person  who  served 
was  the  one  the  court  intended  to  appoint,  but 
was  mistaken  as  to  his  name.  Bench  v.  Otis,. 
25  Mich.  29. 

Under  a  statute  authorizing  the  board  of  su- 
pervisors to  appoint  drain  commissioners,  and 
to  supervise  their  action,  the  board  has  no  right 
to  appoint  its  own  members  as  drain  commis- 
bioners,  and  such  appointment,  as  well  as  the 
drain  tax  levied  by  such  commissioners,  is  void. 
Kinyon  v.  Duchene,  21  Mich.  498. 

b.  Of  courts. 

The  establishment  of  drains  being  a  govern- 
mental duty,  some  question  has  been  raised  as 
to  the  right  of  the  legislature  to  Impose  the 
duty  of  supervision  upon  the  courts.  But  it  19 
generally  held  that  such  course  is  proper  if  the 
actual  mlnutie  of  tho  work  are  in  the  hands 
of  political  officers,  while  the  duty  of  the  court 
is  merely  to  guard  the  legal  rights  of  the  par- 
ties. 

A  drainage  act  does  not  impose  legislative 
and  executive  duties  upon  the  court  l>ecau8e  the 
commissioners  upon  whom  such  duties  are  im- 
posed are  appointed  by  the  court,  report  to  and 
are  liable  to  removal  by  the  court,  as  such  act 
does  not  render  them  mere  agents  of  the  court, 
nor  impose  upon  it  the  duties  discharged  by 
chem,  so  as  to  render  the  act  unconstitutional 
for  that  reason.     Scott  v.  Brackett,  89  Ind.  413. 

That  the  court  determines  whether  the  pro- 
posed work  shall  be  undertaken,  and  that  such 
judicial  determination  is  the  foundation  of  the 
assessment  made  by  the  commissioners  upon  the 
land  benehted  by  a  drainage  system,  cannot  be 
said  to  be  a  direct  exercise  by  the  court  of  the 
power  of  taxation  which  will  render  void  the 
act  providing  for  such  drainage  system,  as  at- 
tempting to  confer  such  power  upon  the  court. 
Bryant  v.  Bobbins,  70  Wis.  258,  35  X.  W.  545. 

The  Judgment  of  a  court  having  Jurisdiction 
over  the  subject-matter  of  the  construction  at 
public  drains,  establishing  a  particular  ditch, 
cannot  be  collaterally  attacked,  although  it  had 
no  jurisdiction  over  the  subject-matter  of  that 
particular  case,  because  the  petition  showed  on 
its  face  that  the  effect  of  its  construction  would 
be  to  lower  certain  fresh-water  lakes,  which  Is 
a  purpose  outside  the  scope  of  the  draina^re 
law.  Perkins  v.  Hayward,  132  Ind.  95,  31  X. 
E.  670. 
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ests  only.  It  may  be  observed,  further,  in 
reference  to  the  terms  and  provisions  of  the 
act,  that  ample  notice  is  given  and  oppor- 
tunity afforded  all  interested  parties  to  ap- 
pear and  be  heard  at  every  step  in  the  pro- 
ceedings. An  appeal  is  provided  upon  the 
question  of  damages  and  benefits,  and  from 
an  order  refusing  to  lay  out  the  ditch, 
though  none  is  provided  from  an  order  di- 
recting its  construction. 

The  question  as  to  the  propriety  and  ne- 
cessity of  legislation  such  as  that  here  under 
consideration,  if  it  only  authorizes  the  tak- 
ing of  private  property  for  public  use,  is  one 
exclusively  for  legislative  cognizance,  and 
with  the  exercise  of  its  judgment  in  that 
behalf  the  courts  have  no  power  to  inter- 
fere; and  in  respect  to  whether  a  statute 
providing  a  general  system  for  draining  wet 
and  overflowed  lands  of  the  state  is  a  public 


necessity,  and  the  interests  and  welfare  of 
the  people  demand  it,  the  courts  are  not 
concerned.  But  the  question  whether  a  par- 
ticular improvement  under  such  a  statute 
will  inure  to  the  public  health,  convenience, 
or  welfare  is  a  judicial  one,  which  the  legis- 
lature cannot  determine  to  the  exclusion  of 
the  courts.  Such  statutes  usually  submit 
that  question  to  local  tribunals  in  express 
terms,  but  no  such  provision,  in  express 
language,  is  found  in  the  act  under  consider- 
ation. Two  main  contentions  are  made 
against  the  constitutionality  of  this  act: 
First,  that  it  does  not  expressly  and  in  so- 
many  words  declare  that  the  public  health,, 
convenience,  and  welfare  are  intended  to  be- 
subserved  and  promoted;  and,  second,  that 
no  provision  is  made  for  the  determination* 
of  Uiat  question  by  the  county  commis- 
sioners. 


The  Jurisdiction  of  a  court  of  geaeral  Juris- 
diction to  establish  a  public  drain  partly  within 
the  corporate  limits  of  a  city  cannot  be  collat- 
erally attacked  in  a  proceeding  to  enforce  the 
assessment  levied  on  lands  within  the  munici- 
pal Ity  for  the  construction  of  the  ditch,  where 
the  court,  having  ezcluslTe  jurisdiction  of  the 
drainage  proceedings  by  virtue  of  the  act  under 
which  it  was  prosecuted,  had  Jurisdiction  of  the 
cause,  and  authority  to  determine  what  property 
was  subject  to  assessment,  although  its  Judg- 
ment establishing  the  ditch  within  the  corporate 
limits  might  be  erroneous.  State  e;r  rel.  Wllcoz 
V.  Jackson,  118  Ind.  553,  21  N.  E.  321. 

c.  Conflicting   authority. 

There  has  been  considerable  conflict  between 
difTerent  bodies  claiming  Jurisdiction  over  a 
particular  drain,  both  as  between  different  or- 
ganizations within  the  same  territory  and  be- 
tween authorities  constituted  over  different  sec- 
tions of  territory.  The  conflict,  for  the  most 
part,  grows  out  of  the  Interpretation  of  the 
statutes,  and  is  emphasized  by  implications 
which  are  sought  to  be  drawn  from  partial  au- 
thority actually  conferred. 

Highway  commissioners  may  not,  under  color 
of  power  to  preserve,  repair,  and  improve  a  high- 
way, enter  upon  the  construction  of  a  ditch  for 
drainage  purposes,  and  thereby  usurp  the  pow- 
er of  drain  commissioners.  Conrad  v.  Smith,  32 
Mich.  429. 

The  laying  of  a  sewer  or  a  water  main  in  a 
boulevard  under  the  control  of  a  park  board,  for 
the  supply  of  sewer  and  water  service  to  resi- 
dents on  the  boulevard,  Is  not  an  improTement 
to  the  boulevard,  within  the  meaning  of  a  stat- 
utory provision  authorizing  park  boards  to  make 
assessments  for  the  purpose  of  Improving  any 
boulevard,  driveway,  or  street.  Llngle  v.  Chi- 
cago, 172  111.  170,  30  X.  E.  102. 

Statutory  authority  to  make  assessments  for 
the  purpose  of  improving  boulevards,  etc.,  does 
not  confer  upon  a  park  board  the  power  to  levy 
an  assessment  for  sewers  and  water  mains  in- 
tended solely  to  supply  sewer  and  water  service 
to  residents  on  a  boulevard,  and  not  for  the  pur- 
f)08e  of  draining  or  benefiting  the  boulevard  it- 
self. West  Chicago  Park  v.  Baldwin,  162  lil. 
87.  44  N.  E.  404. 

In  North  Dakota,  the  county  commissioners 
cannot,  unrfer  their  general  powers  given  tbem 
by  a  general  law  to  transact  the  "affairs"  and 
"fiscal  affairs"  of  the  county,  engage  In  the 
work  of  constructing  drains,  and  exercise  the 
powers  of  eminent  domain  for  that  purpose. 
ThiR  is  a  special  purpose,  and  Its  accompllsh- 
60  I..  R.  A. 


ment  requires  special  legislative  authority  which 
may  be  placed  wherever  the  legislature  regards, 
proper.  Martin  v.  Tyler,  4  N.  D.  278,  25  L. 
R.  A.  838,  60  N.  W.  392. 

The  establishment  of  a  township  ditch  by  the 
trustees  thereof,  further  action  in  reference  to 
which  cannot  be  taken  by  them  of  their  own 
volition,  but  only  on  petition  presented  therefor, 
does  not  give  them  such  a  continuing  and  ex- 
clusive Jurisdiction  of  the  line  thereof  as  to 
prevent  the  establishment  of  a  county  ditch  over 
the  same  line,  where  necessary  for  drainage  pur- 
poses and  conducive  to  public  health,  conven- 
ience, or  welfare.  Marsh  v.  Clark  County,  11 
Ohio.  Dec.  Reprint,  290. 

The  legislature  has  the  power  to  give  the 
circuit  court  Jurisdiction  to  construct  drains 
partly  within  a  city's  limits,  notwithstanding 
the  exclusive  Jurisdiction  of  cities  over  drainage 
within  their  limits,  since  their  Jurisdiction  is 
subject  to  legislative  withdrawal  or  modifica- 
tion :  and  furthermore,  the  matter  of  drainage 
in  county  and  city  conjointly  is  a  new  subject- 
matter,  previously  unprovided  for.  Sauntman 
V.  Maxwell,  154  Ind.  114.  54  N.  E.  397. 

But  drainage  commissioners  have  no  lawful 
authority  to  construct  a  drain  in  whole  or  in 
part  within  the  limits  of  a  municipal  corpora- 
tion, where  the  latter  has  the  exclusive  Juris- 
diction over  the  subject  of  drains  and  streets 
within  its  limits,  notwithstanding  a  clause  iu 
the  drainage  act  which  provides  that  a  petition 
for  drainage  shall  state  that,  in  the  opinion  of 
the  petitioner,  either  the  public  health  will  be 
Improved  or  one  or  more  highways  of  the  county 
or  streets  of  a  town  or  city  will  be  benefited  by 
the  proposed  drainage :  as  a  city  street  may  be 
benefited  by  a  drain  constructed  adjacent  there- 
to and  not  within  its  limits.  Anderson  v.  Endl- 
cutt.  101  Ind.  539. 

Where  lands  affected  by  a  proposed  ditch  and 
embraced  in  an  assessment  therefor  are  located 
in  different  counties,  a  provision  in  the  drainage 
act  giving  the  courts  of  the  county  in  which  the 
petition  for  the  construction  of  the  ditch  is 
filed,  and  where  part  of  the  lands  to  be  affected 
lie.  Jurisdiction  of  all  the  lands  assessed,  is  con- 
stitutional and  valid.  Shaw  v.  State  use  of 
VVhitmore,*  97  Ind.  23. 

The  fact  that  lands  affected  and  assessed  for 
the  construction  of  a  ditch  lie  in  two  or  more 
counties  does  not  affect  the  authority  and  duty 
of  the  commissioner  appointed  by  the  court  of 
the  county  where  the  proceedings  were  insti- 
tuted to  construct  the  ditch  in  its  entirety,  and 
assess  all  lands  affected,  whether  in  that  or  ad- 
joining counties,  in  accordance  with  a  provision 
of  the  drainage  law  under  which   the  ditch  is 
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The  act  is  entitled  to  a  fair  and  reasona- 
ble construction,  and  one  that  will  voice  and 
give  effect  to  the  intention  of  the  legisla- 
ture. As  remarked  in  the  case  of  State  ex 
rel.  Railroad  d  W.  Commission  v.  Chicago, 
M.  d  St.  P,  R.  Co.  38  Minn.  281,  37  N.  W. 
782 :  "Legislative  enactments  are  not  to  be 
defeated  on  account  of  mistakes,  omissions, 
or  inaccuracies  of  language,  any  more  than 
other  writings,  provided  tlie  intention  of  the 
legislature  can  be  ascertained  from  the 
whole  act.  In  construing  a  statute,  we 
must  assume,  if  its  language  will  admit, 
that  the  legislature  intended  to  act  within 
its  constitutional  power.  We  must  also,  if 
possible,  so  construe  the  language  as  to 
make  it  effectual."  The  rule  thus  laid  down 
is  one  of  general  application,  followed  and 
applied  by  all  the  courts.  Sutherland.  Stat. 
Coustr.  234  et  seq.      It  is  urged  by  relators 


that  from  the  fact  that  all  prior  statutes  of 
this  character  in  terms  expressly  declared 
that  a  proposed  improvement  might  be  or- 
dered by  the  authorities  when  the  public 
health,  convenience,  or  welfare  would  be  pro- 
moted thereby,  and  from  the  further  fact 
that  the  court  in  Lien  v.  yorman  County,  80 
Minn.  58,  82  N.  \V.  1094,  held,  in  constru- 
ing the  general  statutes  on  the  subject  of 
drainage,  that  such  statutes  can  only  lie 
sustained  when  enacted  in  the  interests  of 
the  public  welfare,  the  omission  of  this  pro- 
vision from  the  act  under  consideration 
shows  an  intent  on  the  part  of  the  legisla- 
ture to  depart  from  that  rule.  It  has  al- 
ways been  the  law  in  this  state  that  private 
property  may  not  be  taken  for  a  private  use, 
though  by  the  Ck)nstitution  the  legislature 
may  authorize  it  to  be  taken  for  a  public 
use  upon  just  compensation  being  first  paid 


established.  Crist  v.  State  ex  rel  Whltmore,  97 
Ind.  389. 

As  the  authority  to  construct  drains  or 
ditches,  or  change  water  courses,  as  possessed 
by  the  board  of  supervlsora  under  Iowa  Code 
1873,  I  1207,  has  not  been  conferred  on  incor- 
porated towns,  and  as  ics  exercise  Is  not  inimi- 
cal or  repugnant  to  any  of  the  powers  granted 
to  such  corporations.  It  was  not  the  purpose  of 
the  legislature  to  restrict  such  authority,  by  Im- 
plication or  otherwise,  to  that  portion  of  the 
county  outside  of  their  limits.  Aldrlch  v.  Paine, 
106  Iowa,  461.  76  X.  W.  812.  , 

Where  Jurisdiction  of  the   construction   of  a  ! 
ditOh  is  given   to  commissioners  ot  the  county  I 
in  which  its  head  is  located,  such  commission-  I 
ers  will  not  have  Jurisdiction  of  an  entire  .sys- 1 
tern,  consisting  of  a  main  ditch  and  a  branch 
with    a    head    in    another    county,    whore    the 
branch  is  in  fact  a  separate  ditch.     Bondurant 
V.  Armey,  152  Ind.  244,  53  X.  E.   169. 

The  legislature  may  confer  upon  the  super- 
visors of  one  county  the  power  to  include  with- 
in u  reclamation  district  lands  within  another 
county.  Reclamation  Dlst.  Xo.  108  v.  Hagur, 
66  Cal.  54,  4  Pac.  945. 

The  courts  of  one  county  have  the  power  and 
Jurisdiction,  under  the  Indiana  drainage  net, 
to  establish  a  drain  a  portion  of  which  extends 
into  an  adjoining  cotmty.  Meranda  v.  Spurlin, 
100  Ind.   380. 

The  court  of  the  county  In  which  drainage 
proceedings  are  In.stituted  has  Jurl^icriou  and 
authority  to  establish  a  ditch  extending  Into  an- 
other county,  and  to  make  assessments  ngnlnst 
lands  situate  In  that  county,  by  virtue  of  a  stat- 
ute conferring  that  power.  Hudson  v.  Hunch, 
116  Ind.  63.   18  X.  E.  390. 

Where  a  ditch  extends  into  or  through  two  or 
more  counties,  proceedings  to  establish  It  may. 
imder  the  Indlaua  drainage  act.  be  prosecuted 
in  either  county.  UpdegraflP  v.  Palmer.  107 
Ind.  181,  6  N.  E.  353. 

Where  no  suitable  outlet  for  a  sewer  can  be 
found  In  the  town  making  the  same,  Its  exieu 
slon  Into  an  adjoining  town  to  a  proper  outlet 
cannot  be  regarded  as  a  violation  of  a  statute 
against  the  assessment  of  property  in  one  town 
for  the  making  of  local  improvements  in  an- 
other town.  Such  extension  cannot  be  regarded 
as  a  local  improvement  in  another  town.  Shreve 
V.  Cicero,  129  111.  226,  21  X.  E.  815. 

The  courts  of  one  county  have  the  power, 
under  a  drainage  act  authorizing  it.  to  estab- 
lish a  ditch  extending  into  an  adjoining  county, 
and  to  order  assessments  on  lands  in  that  coun- 
ty affected  thereby.  Buchanan  v.  Rader,  97 
Ind.  C05. 
60  L.  R.  A. 


The  fuct  that  swamp  lands  are  located  in 
more  than  one  county  will  not  prevent  the  legis- 
lature from  delegating  authority  to  establish  n 
reclamation  district  to  the  supervisors  of  that 
county  in  which  the  greater  part  of  the  lands 
is  situated.  Hagar  v.  Reclamation  Dlst.  Xo. 
108,  111  U.  S.  701,  28  L.  ed.  569.  4  Sup.  Ct. 
Rep.  663. 

The  Joint  action,  under  the  Ohio  statutes,  of 
the  several  boards  of  commissioners  of  adjoining 
counties  In  establishing  a  ditch  which  is  partly 
located  in  each  of  their  respective  counties  Is 
held,  in  Engle  v.  Defiance  County,  25  Ohio  St. 
425,  to  be  equivalent  to  a  finding  of  a  Jury  as 
to  the  necessity  and  conduciveness  to  public 
health,  convenience,   and  welfare,  and   is  final. 

But  Joint  action  by  different  township  drain 
commissioners  is  not  authorized  by  statute  in 
Michigan  and  such  action  extending  over  more 
than  one  township  is  not  legal.  Alger  v.  Slaght. 
64  Mich.  580,  31  X.  W.  531. 

The  Joint  action  of  township  drain  commis- 
sioners in  the  construction  of  drains  extending 
over  more  than  one  township  is  Illegal  and  with- 
out statuory  authority.  Hubbell  v.  Robinson. 
(15  Mich.   538.  32  X.  W.   811. 

So,  a  township  drain  commLssloner  has  no 
power,  under  the  Michigan  statute,  to  lay  out 
u  drain  through  other  townships  than  his  own. 
or  to  assess  the  cost  of  construction  against 
lands  in  such  other  township.  Robertson  v. 
Baxter,  57  Mich.  127,  23  X.  W.  711. 

A  drainage  district  organized  under  the 
drainage  laws  of  Illinois  must  be  deemed  to 
be  existing  and  located,  for  all  purposes  of  Ju- 
risdiction, In  every  part  of  its  territory :  and 
the  fact  that  the  original  organization  of  the 
district  was  effected  In  one  county,  or  that  the 
custodian  of  the  records  thereof  resides  in  that 
county,  will  not  affect  the  Jurisdiction  of  the 
courts  of  another  county  In  which  the  bound- 
aries of  such  district  extend.  Mason  &  T.  Spe- 
cial Drainage  Dlst.  v.  Griffin,  134  III.  330,  25 
X.  E.  095. 

IV.  Plans  and  specifications. 

a.  PraciicablHti/. 

1.  In  general. 

Taxpayers  have  a  right  to  demand  that  be- 
fore a  drainage  Improvement  is  entered  upon  it 
j  shall   have  been   determined  to  be  practicable, 
I  and  that  the  general  character  of  the  improve- 
I  ment   shall  be  designated.     When  they  are  en- 
titled to  pass  upon  the  question  whether  or  not 
the   improvement  shall  be   made,  they  can   ex- 
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or  secured;  and  it  Bhould  undoubtedly  ap- 
pear, either  from  the  express  language  of 
the  statute  authorizing  such  an  appropria- 
tion, or  from  a  fair  and  reasonable  inter- 
pretation of  the  whole  enactment,  that  the 
interests  of  the  public  health,  convenience, 
or  welfare  are  intended  to  be  promoted. 
We  are  bound  to  assume,  as  held  in  the  case 
just  cited,  that  the  legislature  intended  to 
keep  within  constitutional  limits  in  the  pas- 
sage of  this  act,  and  this  presumption  can- 
not be  rebutted  except  by  the  clearest  and 
most  persuasive  language  showing  to  the 
oontrary.  We  are  not  authorized  to  indulge 
in  the  presumption  that  the  legislature  wil- 
-fully  intended  by  the  passage  of  this  act  to 
depart  from  the  settled  law  of  the  land. 
Robinson's  Case,  131  Mass.  376,  41  Am.  Rep. 
it39.  The  inferences  are  to  the  contrary, 
and  in  favor  of  an  intention  on  the  part  of 


the  lawmakers  to  keep  within  constitutional 
limits.  This  is  elementary.  Black,  Inter- 
pretation of  I^ws,  87. 

That  the  drainage  of  large  tracts  of  wet 
and  overflowed  lands  will  operate  benefi- 
cially to  the  public,  there  can  be  no  serious 
doubt.  Statutes  authorizing  and  providing 
for  such  drains  have  been  enacted  and  in 
force  in  this  country  for  over  a  century,  and 
have  been  sustained  on  various  grounds. 
Some  have  been  upheld  where  large  tracts  of 
agricultural  lauds  have  been  reclaimed  and 
made  suitable  for  cultivation,  independent 
of  any  effect  the  drainage  of  such  lands 
might  have  upon  the  public  health ;  it  being 
held  in  those  cases  that  draining  consider- 
able portions  of  the  public  domain,  and  ben- 
efiting all  lands  through  which  the  drain 
may  pass,  and  others  adjacent,  perhaps,  is 
a  public  benefit,  within  the  meaning  of  the 


«rcise  DO  Intelligent  Judgment  until  they  know 
the  plan;  and,  if  they  are  entitled  to  no  voice 
An  the  matter,  they  may  make  effective  opposi- 
tion in  case  the  plan  is  defective.  Asrain,  they 
have  a  right  to  have  the  plans  fixed  so  that  no 
^parture  shall  be  effected  during  the  progress 
of  the  improvement. 

The  choice  of  the  mode  of  drainage  of  a  par- 
ticular district  of  a  village  or  city  is  within 
the  legislative  discretion  of  the  corporate  au- 
thorities thereof,  with  which  the  courts  will  not 
Interfere  unless  it  has  been  clearly  abused ;  and 
the  fact  that  a  particular  tract  of  land  within 
that  district  is  somewhat  higher  than  the  ad- 
joining lands  thereof,  and  could  have  been 
•drained  by  the  ordinary  "gravity  system,"  is  no 
evidence  of  such  abuse,  where  the  system  adopt- 
«d  appeared  to  be  that  best  adapted  to  the 
drainage  of  the  whole  district,  and  does  not  les- 
sen the  benefits  such  lands  will  receive  by  the 
construction  of  the  sewer,  and  therefore  cannot 
aflTect  the  amount  of  its  assessment.  McCbes- 
ney  v.  Hyde  Park  (111.)  28  N.  E.  1102,  151  111. 
634.  37  N.  E.  858. 

Where  a  system  of  sewerage  of  the  ordinary 
felnd  cannot  be  used  to  advantage  for  want  of 
sufficient  fall  to  carry  away  the  contents  of  the 
mains  and  pipes  by  the  force  of  gravitation,  a 
municipal  corporation,  under  a  grant  of  power 
In  Its  charter  to  construct  main  drains,  sewers, 
«tc.,  without  any  limitation  or  restriction  as  to 
the  mode  In  which  they  shall  be  built  or  op- 
erated, has  the  power  to  construct  pumping 
works,  to  be  used  as  a  necessary  part  of  the 
plan  adopted  by  the  municipal  authorities  for 
the  carrying  away  of  the  sewage.  Drexel  v. 
Lake.  127  111.  54,  20  N.  E.  38. 

The  discretion  of  a  city  In  regard  to  the 
mode  of  constructing  sewers  will  not  be  inter- 
fered with  by  injunction,  when  It  Is  acting 
within  the  scope  of  the  authority  vested  In  It  by 
the  legislature.  Bell  v.  Rochester,  61  N.  Y.  S. 
B-  721,.  30  N.  T.  Supp.  365. 

A  temporary  Injunction  will  not  be  granted 
to  restrain  the  exercise  by  county  commission- 
ers of  their  Judgment  as  to  the  sufficiency  of 
the  size  of  a  ditch  for  drainage  purposes, — 
especially  where  there  Is  an  adequate  remedy  at 
law.  In  view  of  a  provision  giving  such  commis- 
sioners authority  to  alter,  widen,  or  deepen 
any  ditch  or  drain.  Vomholt  v.  Gordon,  80 
Ohio  L.  J.  38. 

The  plan  for  the  construction  of  a  sewer  Is 
aot  shown  to  be  defective  by  the  fact  that  cbe 
city  engineers  expect  that  there  will  be  some  In- 
Jury  to  sidewalks  and  stoops  from  Its  construc- 
tion. Upplngton  V.  New  York,  165  N.  Y.  222, 
ZZ  L.  R.  A.  550,  50  N.  E.  91. 

eo  L.  R.  A. 


Statutes  authorizing  municipal  authorities  to 
provide  for  common  sewers,  and  to  take  and 
divert  the  water  of  a  stream  within  the  city 
and  devote  the  same  to  sewerage  purposes,  may 
be  complied  with  by  erecting  a  single  structure 
so  as  to  render  one  who  enters  his  private  sewer 
Into  the  resulting  structure  liable  to  pay  his  pro- 
portionate part  of  the  expense  of  construction 
as  provided  by  statute  requiring  the  payment  of 
expense  of  sewers.  Gray  v.  Boston^  139  Mass. 
328,  31  N.  E.  734. 

An  ordinance  of  a  municipal  corporation  pro- 
viding for  the  construction  of  a  sewer  and 
pumping  works  to  be  used  In  connection  there- 
with, the  latter  being  an  essential  and  Integral 
part  of  the  system  adopted  and  necessary  In 
order  tbot  the  former  may  be  made  to  serve  Its 
proper  purpose,  and  providing  for  the  levy  of 
a  special  assessment  to  defray  the  expenses  of 
the  combined  Improvement,  Is  not  Invalid  as 
providing  for  two  distinct  Improvements,  or 
as  being  double.  Drexel  v.  Lake,  127  111.  64, 
20  N.  E.  88. 

A  municipal  corporation  vested  with  legisla- 
tive Judgment  In  causing  sewers  of  all  kinds  to 
be  constructed  or  reconstructed  can  adopt  a 
system  of  sewerage  for  each  sewer  district ;  and. 
In  doing  so,  can  determine  the  location  of  the 
main,  as  distinguished  from  merely  local  or 
lateral  sewers,  so  that,  whether  a  main  sewer 
or  a  merely  local  or  lateral  one  Is  necessary 
on  a  particular  street  or  portion  of  a  street.  Is 
a  question  jrested  exclusively  In  the  council, 
and  not  reviewable  except  under  extraordinary 
circumstances.  Oil  City  v.  OH  City  Boiler 
Works,  152  Pa.  348,  25  Atl.  549 :  Philadelphia 
V.  Thomas,  152  Pa.  494,  25  Atl.  878. 

Thf"  owner  of  land  sought  to  be  taken  for  a 
sewer  outlet  cannot  attack  the  determination  of 
the  trustees  of  a  village  as  to  the  system  of  sew- 
erage to  be  adopted  on  the  ground  that  some 
other  system  would  be  better,  where,  by  stat- 
ute, the  trustees  are  empowered  to  adopt  and 
establish  a  permanent  system  of  waterworks, 
subject  to  the  approval  of  the  state  board  of 
Iiealth,  which  was  secured.  Re  Long,  34  N.  Y. 
S.  P..  778,  12  N.  Y.  Supp.  230. 

But  an  ordinance  for  the  construction  of  a 
box  sewer  2  miles  long,  with  no  provision  for 
intermediate  openings  between  the  beginning  and 
terminating  points,  so  as  to  drain  the  adjacent 
lands  lying  on  each  side,  and  falling  to  desig- 
nate the  territory  to  be  drained,  is  void,  both 
because  deficient  In  description,  and  because 
unreasonable :  being  an  attempt  to  assess  the 
contiguous  property  without  making  provisions 
necessary  to  effect  a  drainage  of  their  property. 
12 
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That  which  is  implied  in  the  statute  is  as 
much  a  part  of  it  as  that  which  is  ex- 
pressed. 

Minard  v.  Douglas  County,  9  Or.  206; 
Paulsen  v.  Portland,  149  U.  S.  30,  37  L.  ed. 
637,  13  Sup.  a.  Rep.  750. 

The  court,  iD  passing  upon  the  propriety 
of  any  assessment,  has  the  right,  also,  to  set 
it  aside  entirely  for  want  of  power  to  make 
any  assessment  at  all. 

Lent  V.  Tillson,  140  U.  S.  316,  35  L.  ed. 
419,  11  Sup,  a.  Rep.  825. 

It  is  the  fact,  not  the  finding,  of  public 
use,  that  is  decisive. 

lAen  V.  Norman  County ,  80  Minn.  58,  82 
N.  VV.  1094;  Cribhs  v.  Benedict,  64  Ark. 
555,  44  S.  W.  707. 

The  number  of  persons  benefited  does  not 
aflfect  the  character  of  use. 

Chicago,   B.   d   N,   R.   Co.   v.   Porter,   43 


Minn.  527,  46  X.  \V.  75;  Talbot  v.  Hudson, 
16  Gray,  417;  Fnllhrook  Irrig,  Dist.  v.  Brad- 
ley, 164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct. 
Rep.  56. 

Drainage  is  prima  facie  a  public  use,  as 
matter  of  law. 

Fallhrook  Irrig.  Dist.  v.  Bradley,  164  U. 
S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56: 
Secombe  v.  Milvcaukee  d  St.  P.  R.  Co.  23 
Wall.  108,  23  L.  ed.  67;  Kohl  v.  United 
States,  91  U.  S.  367,  23  L.  ed.  449;  Sweet  v. 
Rechel,  159  U.  S.  380,  40  L.  ed.  188,  16  Sup. 
Ct.  Rep.  43;  Wurts  v.  Hoagland,  114  U.  S. 
606,  29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086; 
United  States  v.  Gettysburg  Electric  R.  Co. 
160  U.  S.  668,  40  L.  ed.  576,  16  Sup.  Ct.  Rep. 
427;  Re  Rhode  Island  Suburban  R.  Co.  22 
R.  I.  455,  48  Atl.  590;  Duke  v.  O'Bryan,  100 
Ky.  710,  39  S.  W.  444,  824;  Head  v.  Amos- 
keag  Mfg.  Co.  113  U.  S.  9,  28  L.  ed.  889,  5 


which  they  had  given  their  assent.     Hessler  v.  i 
Drainage  Comrs.  53  111.  105. 

But,  under  a  provision  of  the  Constitution  of 
liUnols  authorising  the  general  assembly  to  pass  > 
laws  permitting    the   owners   of   lands    to    eou-  | 
gtruct  drains,   ditclies,   and   levees   for  agricul-  j 
tural,  sanitary,  or  mining  purposes  across  the  ; 
lands  of  others,  and  provide  for  the  organiza-  ' 
tion  of  drainage  districts,  and  to  vest  the  cor-  I 
porate  authorities  thereof  with  power,  etc.,  the 
general  assembly,  and  not  the  owners  of  lands, 
may  provide  for  ttie  organization  of  such  dis- 
tricts, and  vest  the  corporate  authorities  there- 
of with  power,  and  no  limitation  or  restriction 
exists  as  to  the  agencies  to  be  used  in  the  crea- 
tion of  the  corporation  ;  and  a  statute  investing 
the  county  court  with  power  to  Inquire  into  and 
find  the  existence  of  certain  preliminary  facts 
deemed  Important  as  prerequisites  to  the  cor 
poration  is  valid.     Blake  v.  People  use  of  Cald- 
well, 109  111.  504. 

The  fact  that  a  drainage  law  provides  that 
the  county  court  shall  find  certain  essential 
facts  preliminary  to  the  creation  of  a  drainnge 
district  and  the  formation  of  the  corporate  au- 
thorities thereof  does  not  malce  that  body,  when 
formed,  the  creature  of  the  court,  but  It  is 
merely  the  creation  by  the  legislature  of  such 
court  as  Its  agent  to  malce  Investigations  and  de- 
termine facts  not  convenient  for  it  to  perform.  | 
— which  it  has  the  right  to  do  in  the  absence  of  I 
limitation  upon  it  in  the  constitutional  clause  | 
authorizing  the  creation  of  such  drainage  dis-  , 
trlcts, — as  to  the  mode  of  forming  the  districts : 
and,  inasmuch  as  such  constitutional  provision 
does  not  require  that  the  corporate  authorities 
shall  be  elected  by  the  people  of  the  district, 
their  appointment  by  the  county  court  is  not 
unconstitutional,  since  this  clause  in  the  Con- 
stitution, being  an  amendment  so  far  as  it  in- 
vades the  former  limitations  of  the  Constitu- 
tion, must  prevail,  and  such  limitations  must 
be  held  not  to  apply  to  the  subject-matter  of 
the  levying  of  special  assessments  upon  lands 
within  a  drainage  district  for  benefits  thereby 
conferred.     Huston  v.  Clark,  112  I  111.  344. 

A  drainage  net  is  not  unconstitutional  as  vio- 
lating the  constitutional  provision  prohibiting 
the  legislature  from  appointing  or  electing  any 
person  to  an  office  because  it  provides  that  the 
county  commissioners  shall  be  the  drainage  com- 
missioners of  their  respective  counties.  No  new 
office  is  created,  but  new  duties  are  added  to  an 
office  already  created  and  whoso  officers  are 
elected  by  the  people,  and.  being  the  corporate 
authorities  before  the  passage  of  that  act,  the 
addition  of  new  duties,  and  declaring  that,  as 
to  such  duties,  such  corporation  siiall  be  known  ' 
60  L.  R.  A. 


by  a  diflTerent  name,  do  not  change  the  constit- 
uents thereof.  Owners  of  Lands  v.  People  ex 
rel.  Stookey,   113  111.  296. 

A  drainage  law,  providing  that  the  county 
commissioners  shall  be  the  drainage  commis- 
sioners in  their  respective  counties  is  not  un- 
constitutional because  they  are  not  elected  by 
the  people  of  the  drainage  district  or  appointed 
by  any  mode  to  which  they  have  given  their  as- 
sent, where  no  clause  in  the  Constitution  con- 
tains such  a  requirement,  and  no  clause  of  that 
Instrument  prohibits  making  the  county  com- 
missioners the  corporate  authorities  for  every 
di-ainage  district  in  the  county,  although  they 
are  elected  by  the  votes  of  others  in  the  county 
as  well  as  those  of  the  drainage  district :  and 
the  constitutional  provision  prohibiting  the 
state  from  creating  a  debt  exceeding  a  certain 
sum  without  the  consent  of  the  people  does  not 
apply  in  this  case,  because  the  only  debt  author- 
ized by  such  act  to  be  created  must  be  paid  by 
a  special  assessment  upon  the  property  special- 
ly benefited  by  the  proposed  Improvement,  which 
Is  not  a  personal  charge,  but  one  only  against 
the  property  specially  assessed,  which  property 
may  belong  to  a  very  few  voters  of  the  district, 
and  whose  rights  are  protected  by  a  provision 
In  the  act  requiring,  as  a  condition  precedent  to 
the  organization  of  the  district,  that  a  majority 
in  number  of  the  adult  owners  of  lands  lying  in 
the  proposed  district,  and  who  are  the  owners 
in  the  aggregate  of  more  than  one  third  of  the 
lands  lying  in  such  district,  shall  petition  for 
its  formation,  and  allowing  other  landowners  to 
appear  and  contest  the  formation  thereof.    Ibid. 

Under  a  provision  in  the  Constitution  author- 
izing the  general  assembly  to  pass  laws  permit- 
ting the  owners  of  lands  to  construct  drains, 
etc.,  for  agricultural,  sanitary,  or  mining  pur- 
poses, across  the  lands  of  others,  and  to  provide 
for  the  organization  of  drainage  districts,  and 
to  vest  the  corporate  authorities  thereof  with 
power  to  construct  and  maintain  drains,  etc., 
by  special  assessments  upon  the  property  bene- 
fited thereby,  the  general  assembly  may  pass  a 
law  making  the  corporate  authorities  of  cities 
and  villages  the  drainage  commissioners  there- 
of with  power  to  determine  what  portion  of  the 
lands  within  such  cities  or  villages  shall  be 
drained,  which  portion,  when  so  determined, 
thereby  becomes  a  drainage  district,  and  vesting 
in  such  corporate  authorities  the  power  to  con- 
struct and  maintain  such  drains  and  pumping 
works  as  are  necessary  for  the  purpose  of  drain- 
ing the  lands  in  such  district,  and  to  levy  spe- 
cial assessments  for  the  cost  thereof  upon  the 
lands  benefited  thereby.  Hyde  Park  v.  Spencer. 
118  III.  44G.  8  N.   i:.  846. 
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State  ex  rel.  Utick  v.  Polk  County  Combs. 
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Sup.  Ct.  Rep.  441;  Afiller  v.  Troost,  14 
Minn.  365,  Gil.  282;  Dowlan  v.  Sibley 
County,  36  Minn.  430,  31  N.  W.  517;  Sperry 
V.  Flygare,  80  Minn.  325,  49  L.  R.  A.  757,  83 
N.  W.  177;  Lie^i  v.  Norman  County,  80 
Minn.  58,  82  X.  W.  1094;  McOee  v.  Henne- 
pin County,  84  Minn.  472,  88  N.  W.  6;  Beek- 
man  v.  Saratoga  d  8.  R.  Go.  3  Paige,  45,  22 
Am.  Dec.  679;  Tide  Water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634;  Lewis,  Em. 
Dom.  185;  Tiedeman,  State  &  Federal  Con- 
trol, §  154,  Randolph,  Em.  Dom.  427;  10 
Am.  &  Eng.  Enc.  Law,  p.  1082. 

The  proceedings  are  not  void  for  uncer- 
tainty of  description. 

State  ex  rel  St.  Paul,  M,  rf  M.  R.  Co.  v. 
Hennepin  County  Dist.  Ct.  35  Minn.  401,  29 
N.  \V.  60;  Re  Road,  114  Pa.  627,  7  AU.  765; 
State,  Slingerland,  Prosecutor,  v.  Newark, 
54  X.  J.  L.  62,  23  Atl.  129;  Jamaica  v.  Den- 


ton, 70  N.  Y.  Supp.  837 ;  Kinnie  v.  Bare,  68 
Mich.  625,  36  N.  W.  672;  Hursh  v.  First 
Div.  of  St.  Paul  d  P.  R.  Co.  17  Minn.  439, 
Gil.  417 ;  Ames  v.  Lake  Superior  d  M.  R. 
Co.  21  Minn.  241 ;  Cotton  v.  Mississippi  d 
R.  River  Boom  Co.  22  Minn.  372;  State 
Park  V.  Henry,  38  Minn.  266,  36  X.  W.  874; 
Tiedeman,  State  &  Federal  Control,  §  154. 

The  word  "necessary"  does  not  mean  "ab- 
solutely necessary,"  but  expedient,  reason- 
ably convenient,  or  useful  to  the  public. 

Aurora  d  G.  R.  Co.  v.  Harvey,  178  111. 
477,  53  N.  E.  331;  Stuyvesant  v.  New  York, 
7  Cow.  588. 

There  is  no  constitutional  right  of  appeal. 

Minneapolis  v.  Wilkin,  30  Minn.  140,  14 
N.  W.  581:  Tierney  v.  Dodge,  9  Minn.  166. 
Gil.  153;  Weir  v.  St.  Paul,  S.  d  T.  F.  R.  Co. 
18  Minn.  155,  Gil.  139;  State  ex  rel.  Cun- 
ningham V.  St.  Paul  Bd.  of  Public  Works, 


A  landowner  may  object  to  Che  consideration 
of  a  petition  for  the  orsranization  of  a  drainage 
district  by  the  commissioners  upon  the  express 
ground  that  the  statutory  notice  had  not  been 
given  all  the  landowners  whose  lands  are  pro- 
posed to  be  Included  within  the  boundary  of  the 
district,  and  may  insist  that  such  organization 
shall  be  valid  as  a  whole.  Sanner  v.  Union 
Drainage  Dist.  175  111.  575.  51  N.  E.  857. 

A  statute  creating  a  corporation  Including 
both  city  and  county,  and  Investing  it  with 
power  to  secure  public  health  by  means  of  sew- 
ers and  channels  and  drains,  Is  valid.  Wilson 
V.  Sanitary  Dist.  133  111.  443,  27  N.  E.  203. 

The  drainage  laws  of  Illinois  do  not  author- 
ize the  organization  into  one  drainage  district 
of  lands  so  related  with  respect  to  drainage  as 
to  require  four  main  ditches  as  outlets  to  four 
spp.nrate  areas  of  low  and  wet  land,  having 
divides  or  swells  of  higher  land  between  them, 
each  ditch  having  a  different  direction,  the  con- 
struction of  which  necessarily  does  not  benefit 
the  lands  of  the  other  three  areas,  and  in  effect 
being  four  entirely  separate  and  independent 
drainage  districts  under  one  organization, — 
especially  where  such  district  also  includes  an 
incorporated  village,  having  by  law  independent 
powers  of  its  own  in  respect  to  drainage,  also 
much  land  needing  no  drainage,  and  that  will 
not  be  drained  by  any  of  the  proposed  systems. 
Kilnger  v.  People  ex  rel  Oonkle,  130  111.  509. 
22  N.  E.  600,  Affirming  28  111.  App.  575. 

Merely  because  the  channel  of  a  sanitary 
district,  when  constructed,  will  be  capable  of  an- 
awering  the  purpose  of  navigation,  and  the  driv- 
ing of  machinery,  does  not  imply  that  the 
scheme  was  undertaken  with  the  view  of  con- 
structing a  navigable  waterway,  and  of  creat- 
ing a  water  power,  as  well  as  that  of  promoting 
and  preserving  the  public  health  by  furnishing 
a  suitable  and  efficient  means  of  carrying  off  the 
drainage  and  sewage  of  the  district ;  and  that  a 
statute,  creating  such  district,  provides  for  the 
three  subjects,  does  not  render  the  creation  of 
such  sanitary  district  unconstitutional  because 
the  other  two  subjects  are  not  expressed  In  the 
title,  since  they  may  be  disregarded  without  af- 
fecting the  legality  of  the  drainage  district. 
People  ex  rel.  Longenecker  v.  Nelson,  133  111. 
665,  27  N.  E.  217. 

A  statute  providing  that  any  number  of  per- 
sons not  less  than  three,  owners  of  land  wet 
and  liable  to  be  oversowed,  may  organize  a 
company  for  the  purpose  of  draining  such 
lands,  and  authorizing  the  assessment  of  bene- 
flts  along  the  line  of  the  drain,  and  permitting 
tlie  company,  upon  payment  of  compensation,  to 
appropriate  any  laud,  stone,  timber,  gravel,  or 
e^  r .  R.  A. 


other  material  necessary  for  the  right  of  way, 
for  the  construction,  maintenance,  or  improve- 
ment of  the  work, — because  it  permits  an  entry 
upon  the  lands  and  construction  of  drains  when- 
ever the  private  Interest  of  the  corporation  re- 
nuires  It,  without  reference  to  the  public  wel- 
fare is  an  Infringement  of  the  right  of  private 
property,  and  is  void.  Jenal  v.  Green  Island 
Draining  Co.  12  Neb.  163,  10  N.  W.  547. 

The  general  assembly  has  the  power,  under  a 
constitutional  clause  authorizing  the  formation 
of  drainage  districts,  to  provide  for  the  organ- 
ization of  such  districts  embracing  territory  al- 
ready within  the  boundary  of  a  pre-existing  mu- 
nicipal corporation,  where  the  same  is  so  con- 
stituted as  to  require  a  combined  system  of 
drainage.  People  ex  rel.  Scheuber  v.  Nibbe, 
150  III.  269,  37  N.  E.  217. 

Under  the  drainage  laws  of  Illinois,  a  new 
and  Independent  drainage  district  may  be  or- 
ganized, constructed,  and  maintained  by  owners 
of  land  within  the  limits  and  boundary  of  an- 
other drainage  district  previously  organized, 
constructed,  and  maintained,  and  In  full  opera- 
tion. People  ex  rel.  Miller  v.  Scott,  132  111. 
427.  23  N.  E.  1119. 

The  legislature  of  California  has  power,  un- 
der the  Constitution  of  the  state,  to  authorize 
the  formation  of  districts  for  the  reclamation  of 
swamp  lands  within  the  state,  irrespective  of 
the  source  from,  or  channel  through  which  tho 
title  to  the  lands  was  derived.  Reclamation 
Dist.  No.  108  V.  UsLgar,  6  Sawy.  567,  4  Fed. 
306 :  People  v.  Hagar,  52  Cal.  171. 

In  Indiana  it  has  been  held  that  it  is  a  good 
defense  to  an  action  by  a  ditching  company  to 
collect  an  assessment  against  lands  for  bene- 
fits conferred  by  a  drain  that  the  company  was 
not  legally  organized,  and  Is  not  a  corporation. 
Excelslon  Draining  Co.  v.  Brown,  47  Ind.  19. 

But  a  land  owner  within  a  drainage  district 
cannot,  upon  application  for  Judgment  for  taxci^i 
and  special  assessments  against  his  land,  col- 
laterally call  In  question  the  regularity  of  the 
organization  of  the  district.  Tucker  v.  People 
ex  rel.  Wall.  156  III.  108,  40  N.  E.  451. 

And  In  the  absence  of  anything  to  affect  the 
jurisdiction  of  commissioners  to  organize  a 
drainage  district,  it  will  be  assumed  that  the 
district  was  legally  organized,  in  a  collateral 
proceeding  to  enjoin  the  collection  of  an  assess- 
ment. Morreil  v.  Union  Drainage  Dist.  No.  1. 
118  111.  139,  8  N.  E.  675. 

And  In  California  it  Is  held  that  the  validity 
of  the  organization  of  a  reclamation  district 
cannot  be  collaterally  attacked  in  an  action  to 
recover  an  assessment  levied  upon  land  therein. 
Ueclamatlon  Dist.  No.  124  v.  Gray,  95  Cal.  601. 
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27  Minn.  442,  8  N.  W.  IGl;  State  Park  v. 
Henry,  38  Minn.  266,  36  N.  W.  874;  State 
ex  rel.  Simpson  v,  Happ^  39  Minn.  65,  38  N. 
W.  926;  St.  Paul  v.  yickl,  42  Minn.  262,  44 
N.  \V.  59;  Kelly  v.  Minneapolis,  57  Minn. 
294,  26  L.  R.  A.  92,  59  N.  W.  304. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Certiorari  to  the  board  of  county  commis- 
sioners of  Polk  county  to  review  the  pro- 
ceedings had  by  them  in  the  matter  of  lay- 
ing out  a  ditch  or  drain  under  and  pursuant 
to  the  provisions  of  chapter  258,  Gen.  Laws 
1901.  It  appears  from  the  record  before  us 
that  a  petition  in  due  form,  dated  Septem- 
ber 18,  1901,  signed  by  persons  whose  lands 
would  be  affected  by  the  proposed  ditch,  was 
filed  in  the  office  of  the  county  auditor  of 
Polk  county,  praying  for  the  construction  of 


a  ditch  or  drain  which  was  described  there- 
in, and  extends  for  a  distance  of  several 
miles.  The  petition  was  in  all  respects  in 
compliance  with  the  statute,  and,  in  terms, 
represented  to  the  board  of  commissioners 
"that  the  public  health,  convenience,  and 
welfare"  would  be  promoted  by  the  estab- 
lishment of  the  proposed  ditch.  Where- 
upon, and  after  due  notice,  given  as  required 
by  the  statute,  the  board  of  commissioners 
convened  in  special  session,  heard  and  con- 
sidered the  petition,  and  caused  the  appoint- 
ment of  a  civil  engineer  to  make  a  survey  of 
the  route  of  the  ditch,  and  to  report  the 
same  to  the  board  for  its  further  action. 
The  survey  was  duly  made  and  reported, 
whereupon  the  commissioners,  as  provided 
by  the  statute,  made  an  order  appoint ing- 
viewers,  who  duly  examined  the  proposed 
improvement,  and  reported  the  result  there- 


30  Pac.  779 :  Swamp  Land  DIst.  No.  150  t. 
Sliver.  98  Cal.  51.  32  Pac.  860. 

A  landowner  within  a  drainage  district  can- 
not resort  to  the  common-law  writ  of  certiorari 
for  the  purpose  of  determining  the  legality  of 
the  organization  of  such  district, — especially 
where,  by  statute,  a  complete  remedy  by  quo 
warranto  is  provided.  Lees  v.  Drainage  Comrs. 
125  111.  47,  16  N.  £.  915,  Affirming  24  111.  App. 
487. 

The  New  Jersey  statute  (1870,  Pamph.  Laws, 
815)  incorporating  a  private  drainage  com- 
pany, authorized,  under  a  contract  with  a 
commission  named  by  a  supreme  court  Justice, 
to  drain  swamps  and  marshes  in  Essex,  Union, 
and  Middlesex  counties,  construct  dikes,  ditches, 
dams,  etc.,  and  set  up  pumps  and  engines,  the 
expense  thereof,  and  of  the  commission,  with  an 
annual  compensation  to  the  company,  to  be  as- 
sessed by  the  commission  on  the  lands  reclaimed 
in  Just  proportions,  is  unconstitutional,  because 
it  takes  private  property  for  private  emolument 
contrary  to  the  limited  right  of  eminent  do- 
main ;  and  because  the  proceedings  to  drain  are 
not  limited  to  such  as  the  owners  themselves 
initiate,  nor  are  the  assessments  restricted  to 
benefits  conferred.  State.  Kean,  Prosecutor,  v. 
Driggs  Drainage  Co.  45  N.  J.  L.  91. 

A  power  in  a  municipal  corporation  to  create 
special  improvement  districts  does  not  prohibit 
the  Inclusion  of  the  whole  municipality  in  one 
district.  Minnesota  &  M.  Land  &  Improv.  Co. 
V.  Billings,  50  C.  C.  A.  70,  111  Fed.  972. 

Inclusion  of  lands. 

The  right  of  drainage  commissioners  to  an- 
nex lands  to  the  district  when  the  owners  there- 
of connect  with  the  district  drain  or  will  be 
benefited  thereby  is  purely  a  statutory  right 
unknown  at  common  law.  Allman  v.  Lumsden, 
48  III.  App.  17. 

Lands  having  their  drains  connected  with  the 
ditches  of  a  drainage  district  may,  under  the 
Illinois  drainage  law,  be  annexed  to  that  dis- 
trict, although  they  may  also  lie  within  another 
district.     Ibid. 

Though  the  act  of  owners  of  lands  lying  out- 
side of  a  drainage  district  In  connecting  their 
lands  by  ditches  with  the  ditches  of  the 
district  amounts  to  an  application  for  their 
lands  to  be  taken  Into  the  district,  and 
the  commissioners  of  the  district  may  make 
an  order  annexing  such  .  lands,  still  one 
landowner,  by  making  a  ditch  across  his  land 
which  carries  water  from  the  lands  of  a  third 
person  to  the  district  ditch,  cannot  thereby  give 
the  district  jurisdiction  over  the  lands  of  such 
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third  person.  People  er  rel.  Phillips  v.  Drainage- 
D«st.  No.  5,  191  111.  623,  61  N.  E.  381. 

Landowners  who  have  connected  drains  on* 
their  lands  with  those  of  a  drainage  district, 
thereby  voluntarily  applying  to  be  Included 
within  the  district,  cannot,  in  a  quo  warranto- 
proceeding  against  the  drainage  commissioners, 
be  heard  to  stiy  that  such  connection  was  of  no 
benefit  to  their  lands.  People  ex  rel.  Caldwell 
v.  Wild  Cat  Drainage  Dist.  181  111.  177.  54  N. 
E.  923. 

See  further,  on  this  question,  note  to  Heffner 
V.  Cass  and  Morgan  Counties,  58  L.  R.  A.  353. 

III.  Jurisdiction  over  proceedings. 

a.  In  general. 

The  general  rule  is  that  the  question  of  juris- 
diction over  the  proceedings  depends  upon  the 
language  of  the  statute :  but  some  questions 
have  arisen  as  to  the  right  of  the  legislature  to- 
clothe  a  particular  tribunal  with  authority,  and 
as  to  conflicting  authority  under  different  stat- 
utory provisions. 

Of  course  the  question  of  jurisdiction  is  very 
important,  for,  if  no  jurisdiction  is  obtained,, 
no  title  can  be  acquired  for  a  right  of  way, 
and  no  valid  assessment  can  be  laid  to  pay  for 
it  or  for  the  labor  expended  upon  the  improve- 
ment. 

The  commissioners  of  sewers  have  no  power 
to  create  and  cause  to  be  maintained  new  rivers 
which  did  not  exist  at  the  time  of  Magna 
Charia.     Isle  of  Elys  Case.  10  Coke,  141. 

The  sewer  commissioners  have  no  jurisdiction 
over  streams  at  points  more  than  2  miles  dis- 
tant from  London,  unless  they  are  navigable. 
Yeaw  v.  Holland.  2  W.  Bl.  717. 

The  statutory  provision  that  the  collection  of 
assessments  shall  not  be  defeated  by  reason  of 
any  defect  In  the  proceedings  occurring  prior  to 
the  judgment  confirming  and  establishing  the 
assessment,  but  that  such  judgment  shall  be 
conclusive  of  the  legality  thereof,  is  not  applica- 
ble to  the  proceedings  that  confer  jurisdiction. 
Scott  V.  Brackett,  89  Ind.  413. 

The  legislature  may  delegate  the  exercise  of 
the  right  of  eminent  domain  tu  town  supervis- 
ors or  overseers  of  highways.  Smeaton  v.  Mar- 
tin, 57  Wis.  364,  15  N.  W.  403. 

The  legislature  may  constitutionally  delegate 
to  police  juries  the  power  to  open  ancient  nat- 
ural drains  and  remove  obstructions  therefrom. 
Avery  v.  Police  Jury,  12  La.  Ann.  554. 

So,  the  legislature  may  delegate  to  a  munici- 
pal corporation  power  to  tax  for  a  sewer  to  be 
constructed  under  direction  of  certain  officers  of 
the  corporation.     Re  Zborowskl,  68  N.  Y.  88. 
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•of,  and  the  commissioners  formally  made 
an  order  that  the  ditch  be  constructed.  Tlie 
final  order  recites  all  the  facts  essential  to 
authorize  the  same  to  be  made,  viz.,  the  fil- 
ing of  the  petition,  notice  of  hearing  thereon, 
the  appointment  of  a  civil  engineer  and 
viewers,  their  report  that  the  estimated  ben- 
efits to  be  derived  from  the  ditch  were 
^eater  than  its  cost,  including  damages 
awarded,  and,  further,  that,  in  the  opinion 
of  the  board,  the  construction  of  the  ditch 
'"will  be  of  public  utility,  and  conducive  to 
the  public  health  and  public  benefit  and  con- 
venience." Upon  the  making  and  filing  of 
the  order,  relators  sued  out  this  writ,  upon 
the  theory  and  contention  that  the  act  of 
the  legislature  i-efen*ed  to,  and  under  which 
the  proceedings  in  question  were  conducted, 
is  unconstitutional  and  void,  because  it  pro- 
vides for  the  taking  of  private  property  of 


individuals  for  a  private  purpose,  and,  fur- 
ther, that  the  description  of  the  proposed 
ditch,  as  contained  in  the  petition  therefor, 
is  so  indefinite  and  uncertain  as  to  confer 
no  jurisdiction  upon  the  commissioners,  if 
the  statute  be  held  constitutional.  The 
main  question  in  the  case  is  the  constitu- 
tionality of  the  statute,  and  we  proceed  at 
once  to  its  consideration. 

Section  1  of  the  act  vests  in  the  board  of 
county  commissioners  authority,  and  makes 
it  their  duty,  to  construct  any  ditch,  drain, 
or  water  course,  when  they  find  to  exist  the 
conditions  specified  in  §  2.  Section  2  pro- 
vides and  requires  that  the  petition  praying 
for  the  estiiblishment  of  the  ditch  must  set 
forth,  among  other  things,  the  necessity  for 
it,  its  general  course  and  distance,  and  the 
lands  through  which  it  will  pass.  It  fur- 
ther provides  for  the  appointment  of  a  civil 


But  the  power  of  the  legislature  to  regulate  i 
the    construction    of    public    sewers    cannot    be 
foreclosed  by  a  contract  of  a  municipal  corpora- 
tion.    Ke   Protestant    Episcopal   Public   School, 
46  X.  Y.  ITS.  Reversing  58  Barb.  161. 

A  statute  providing  for  the  drainage  of  lands 
In  a  certain  county,  and  clearly  indicating  the 
nature  and  extent  of  such  drainage,  and  dele- 
gating to  drainage  commisslonera  the  power  to 
determine  what  lands  shall  be  drained  and  what 
lands  assessed  therefor,  is  not  Invalid  as  a  dele- 
j;ation  to  them  of  the  legislative  power  of  creat- 
ing and  defining  districts  for  drainage  purposes. 
State  ex  rel.  Baltzeli  v.  Stewart,  74  Wis.  620, 
6  L,  R.  A.  394,  43  N.  W.  947. 

The  legislature  is  not  prevented  from  grant- 
ing to  a  board  of  drainage  commissioners,  by  a 
special  act,  authority  to  exercise  the  police  pow- 
«r  of  the  state  for  the  drainage  of  lands  of  a 
county,  by  a  constitutional  provision  prohibiting 
it  from  enacting  a  special  or  private  law  grant- 
ing corporate  powers  or  privileges  except  to 
titles.     Ihid. 

An  act  authorizing  cities  acting  under  special 
<'harter8,  and  containing  more  than  a  desig- 
nated population,  to  establish  a  system  of  sew- 
erage, and  to  construct,  establish,  and  Iceep  in 
repair  sewers,  culverts,  and  drains,  is  not  with 
In  the  constitutional  inhibition  of  special  legis- 
lation.    Rutherford  v.  Ileddens,  82  Mo.  388. 

The  drainage  of  swamp  lands,  when  made  un- 
der the  general  provisions  of  the  New  York  stat- 
utes. Is  a  state  work,  and.  when  completed,  the 
title  to  the  land  acquired  Is  in  the  state.  lie 
Swan,  35  Hun,  625. 

The  constitutional  provision  forbidding  the 
passage  of  a  local  bill  for  the  drainage  of  swamps 
or  other  low  lands  does  not  invalidate  a  local 
statute  designed  to  provide  means  for  disposing 
of  the  sewage  of  a  thickly  populated  section,  a 
portion  of  which  is  within  the  limits  of  a  city 
And  the  remainder  of  which  will  soon  need  such 
accommodations,  although  much  surface  water 
will  flow  through  the  drain,  and  many  low 
pieces  of  ground  be  drained  by  it.  Swikehard 
V.  Mlchels.  81  Hun,  325,  29  N.  Y.  Supp..  777,  30 
X.  Y.  Supp.  1135. 

An  act  of  the  legislature  vesting  the  corporate 
authorities  of  cities  and  villages  with  power  to 
construct,  maintain,  and  keep  in  repair  drains, 
ditches,  levees,  dykes,  and  pumping  works  for 
drainage  purposes,  and  to  levy  special  assess- 
ments upon  the  property  benefited  thereby  for 
the  cost  thereof,  is  not  in  contravention  of  any 
of  the  provisions  of  the  Illinois  Constitution. 
McChesney  v.  Hyde  Park   (III.)   28  N.  E.  1102. 

Commissioners  appointed  by  an  act  of  the  leg- 
islature to  levy  special  taxes  upon  lands  lying 
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in  a  designated  district  for  the  purpose  of  drain- 
age, such  act  providing  that  the  same  shall  be 
submitted  to  a  vote  of  the  inhabitants  of  such 
district,  and  that,  unless  adopted,  it  shall  be  of 
no  force, — if  the  act  is  adopted  by  the  voters,  as 
required,  may  be  regarded  as  corporate  author- 
ities, and  have  the  power,  under  the  Constitu- 
tion, to  assess  and  collect  taxes  for  the  cost  of 
such  drainage.     Lee  v.  Ruggles,  02  III.  427. 

A  district  carved  out  of  two  or  more  towns, 
over  which  a  statutory  commission,  to  be  con- 
tinued by  elections,  is  constituted  with  power 
to  repair,  work,  and  grade  streets,  to  regulate 
the  width  and  grade  of  sidewalks,  the  manner 
of  paving  streets,  and  constructing  sewers,  to 
borrow  money,  appoint  superintendents  of 
roads,  establish  a  fire  department  and  purchase 
tire  apparatus  and  land  and  engine  houses,  and 
to  impose  taxes  to  carry  out  the  purposes  of 
the  act  constituting  them, —  is  a  political  divi- 
sion, and  not  a  mere  taxing  district  of  narrower 
bounds :  and  the  commission  is  invested  with 
political  and  governmental  powers  and  func- 
tions :  heuce.  It  has  the  legal  power  to  levy  an 
assessment  for  sewers.  State,  Auryansen. 
Prosecutor,  v.  Hackensack  Improvement  Com- 
mlsslou.  45  N.  J.  L.  113. 

A  petition  for  a  drain,  under  Iowa  Code  1873, 
chap.  2,  title  10,  and  chap.  188,  Acts  20th  Gen. 
Assem..  is  the  basis  of  the  jurisdiction  to  order 
a  drain,  and.  if  it  contain  the  requisite  number 
of  signatures  when  filed,  the  Jurisdiction  at- 
taches to  order  the  drain :  and  a  subsequent 
withdrawal  of  the  names,  or  a  protest  or  re- 
monstrance against  the  drain  by  the  petition- 
ers,  although  proper  to  be  taken  into  consid- 
eration by  the  board  of  supervisors,  does  not 
prevent  the  jurisdiction  to  order  the  drain  at- 
taching. Seibert  v.  Lovell,  92  Iowa,  507,  61 
N.  W.  197. 

After  the  board  of  supervisors  has  been  prop- 
erly petitioned  to  establish  a  drain  for  certain 
territory,  it  has  jurisdiction  to  establish  such 
drainage  within  the  territory  and  through  such 
land  as  it  deems  proper,  to  efTect  the  reclaiming 
of  the  swamp  and  overflow  lands  in  the  local- 
ity to  be  drained,  under  acts  20th  Iowa  Gen. 
Assem.  chap.  186.  Butts  v.  Monona  County, 
100  Iowa.  74.  09  N.  W.  284. 

Jurisdiction  for  the  assessment  of  private 
property  for  a  sewer  may  be  obtained  when  the 
plan  is  completed  and  filed,  the  district  Is  es- 
tablished, and  notice  given  to  property  owners 
of  the  fact,  and  requiring  them  to  appear  and 
file  objections  to  the  proposed  work.  Hennessy 
V.  Douglas  County,  90  Wis.  120,  74  X.  W.  983. 

It  Is  not  a  ground  of  objection  to  commis- 
.siouers  to  assess  for  drainage  as  being  interested 


174 


Minnesota  Supreme  Coubt. 


Nov.^ 


engineer  by  the  board  to  make  a  survey  of 
the  proposed  ditch,  and  that  such  engineer 
shall  take  and  subscribe  an  oath  for  the 
faithful  performance  of  his  duties.  Upon 
the  filing  of  his  report  the  board  is  required 
by  §  5  to  appoint  viewers,  who  are  also  re- 
quired to  take  and  subscribe  an  oath  of 
oirice.  and  whose  duties  are  to  examine  into 
the  merits  of  the  contemplated  improve- 
ment, and  to  estimate  and  report  the  dam- 
ages and  benefits  to  each  tract  of  land 
through  or  adjacent  to  which  the  ditch  may 
pass.  Upon  their  report  being  made  and 
filed,  and  after  due  notice  of  hearing  is 
given,  the  board  is  required  to  hear  and  de- 
termine the  matter.  Other  sections  pro- 
vide in  detail  the  necessary  st'Cps  to  be 
taken  in  carrying  out  its  objects  and  pur- 
poses. Section  6  expressly  limits  the  levy- 
ing of  assessments  to  the   construction   of 


public  ditches.  There  is  no  express  provi- 
sion in  the  statute  making  it  the  duty  of  the^ 
board  to  find  "whether  the  proposed  ditch 
will  be  a  public  benefit,  nor  is  there  any  ex- 
press declaration  in  the  act  itself  that  sucli 
fact  must  exist  before  a  ditch  may  be  or- 
dered constructed;  and  it  is  argued  from 
this  that  the  act  was  not  intended  by  the 
legislature  for  the  public  welfare,  but,  on 
the  contrary,  to  authorize  the  construction 
of  ditches  for  purely  private  purposes,  to  en- 
hajice  the  value  of  individual  farms.  If 
this  be  the  true  interpretation  or  construc- 
tion of  the  act,  it  must  be  held  unconstitu- 
tional and  void;  for  the  legislature  has  no 
power  to  authorize  the  taking  of  private 
property  for  a  private  ui»e,  nor  to  compel 
the  payment  of  assessments  for  the  construc- 
tion or  erection  of  any  public  improvement,, 
if  such  improvement  furthers  private  inter- 


that  they  are  only  shown  to  own  lands  not  far 
from  the  drainage  ditch  and  to  share  In  the 
benefits  accruing  to  the  neighborhood  from  in- 
creased healthfulness ;  they  must  be  shown  to 
own  lands  directly  and  certainly  benefited  by 
the  drainage  alone.  State.  Shlnkle,  Prosecutor, 
V.  Clinton,  30  N.  J.  L.  656. 

Public  benefit  being  essential  to  the  right  to 
take  private  property  for  a  drainage  ditch,  if 
the  viewers  find  that  there  will  be  no  public 
benefit  from  a  proposed  ditch  the  drainage 
commissioners  acquire  no  Jurisdiction;  and 
their  order  dismissing  the  proceeding  is  not 
subject  to  review  by  the  courts,  unless  the 
fact  on  which  Jurisdiction  exists  is  absent. 
Oathout  V.  Seabrooke  (Ind.)    65  N.  E.  521. 

Power  given  drainage  commissioners  to  con- 
tinue a  main  ditch  for  the  drainage  of  swamp 
lands  through  lands  adjoining  the  swamp  if 
ueceHsary  does  not  permit  them  to  construct 
a  ditch  through  the  swamp  to  a  pond  or  reser- 
voir used  for  a  water  supply,  and  then  lower 
the  outlet  of  the  pond  so  as  to  drain  It  and  the 
surrounding  swamp  to  the  destruction  of  mill 
sites  located  on  it.  Belknap  v.  Belknap,  2 
Johns.  Ch.  463,  7  Am.  Dec.  548. 

The  location  and  construction  of  one  ditch 
by  the  township  trustees  to  drain  certain  ter- 
ritory does  not  exhaust  the  power  of  -draining 
over  that  territory,  nor  confine  it  to  the  deepen- 
ing aiid  widening  of  such  previously  constructed 
ditch,  since  the  only  limitation  under  the  Ohio 
statute  as  to  the  numt>er.  course,  and  location 
of  township  ditches  Is  that  they  shall  be  con- 
ducive to  the  public  health,  convcuuiice,  an 3 
welfare.     Miller  v.  Weber,  1  Ohio  C.  C.  130. 

The  right  of  a  board  of  drainage  commission- 
ers to  organize  and  assume  the  functions  of  a 
corporate  body  cannot  be  questioned  in  a  pro- 
ceeding to  enjoin  the  collection  of  an  assess- 
ment. Kelgwin  V.  liamilton  Twp.  Drainage 
Comrs.  115  111.  347,  5  N.  E.  575. 

Two  members  of  the  board  of  county  com- 
missioners* have  no  authority  to  order  the  con- 
st i*urt  ion  of  a  drain  upon  a  consideration  by 
them  of  a  petition  therefor  in  a  meeting  with 
the  county  surveyor  on  a  day  to  which  the  com- 
missioners had  not  adjourned,  and  when  a  spe- 
cial session  had  not  been  called ;  and  the  special 
asscKsnients  for  the  ditch  are  absolutely  void. 
Morris  v.  Merrell,  44   Neb.  423,   62  X.  W.  865. 

Highway  commissioners,  exercising  the  spe- 
cial and  added  authority  of  drainage  commis- 
sioners, do  so.  in  contemplation  of  the  law  au- 
thorizing it,  not  as  highway  commissioners,  but 
as  a  body  of  men  to  whom  are  delegated  the 
power  and  authority  of  commissioners  of  the 
drainage  districts  organized  by  and  under  the 
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statute.  People  ex  rel.  Hardy  v.  Young  America 
Drainage  Dist.  143  HI.  417.  32  N.  E.  688. 

A  proceeding  under  the  county  drain  law  to 
determine  the  necessity  of  a  drain  and  to  assesa 
damages  is  void  where  it  appears  that  a  person 
not  appointed  as  a  commissioner  by  the  court 
acted  as  such,  although  the  person  who  served 
was  the  one  the  court  intended  to  appoint,  but 
was  mistaken  as  to  his  name.  Bench  v.  Otis,. 
25  Mich.  20. 

Under  a  statute  authorizing  the  board  of  su- 
pervisors to  appoint  drain  commissioners,  and 
to  supervise  their  action,  the  board  has  no  right 
to  appoint  its  own  members  as  drain  commls- 
Bloners,  and  such  appointment,  as  well  as  the 
drain  tax  levied  by  such  commissioners.  Is  vold> 
KInyon  v.  Duchene,  21  Mich.  498. 

b.  Of  courts. 

The  establishment  of  drains  being  a  govern- 
mental duty,  some  question  has  been  raised  as 
to  the  right  of  the  legislature  to  impose  the 
duty  of  supervision  upon  the  courts.  But  it  Is 
generally  held  that  such  course  is  proper  if  the 
actual  mlnutiffi  of  the  work  are  in  the  hands 
of  political  officers,  while  the  duty  of  the  court 
is  merely  to  guard  the  legal  rights  of  the  par- 
ties. 

A  drainage  act  does  not  Impose  legislative 
and  executive  duties  upon  the  court  because  the 
commissioners  upon  whom  such  duties  are  im- 
posed are  appointed  by  the  court,  report  to  and 
are  liable  to  removal  by  the  court,  as  such  act 
does  not  render  them  mere  agents  of  the  court, 
uor  Impose  upon  it  the  duties  discharged  by 
them,  BO  us  to  render  the  act  unconstitutional 
for  that  reason.     Scott  v.  Brackett,  89  Ind.  413. 

That  the  court  determines  whether  the  pro- 
posed work  shall  be  undertaken,  ajid  that  such 
Judicial  determination  is  the  foundation  of  the 
assessment  made  by  the  commissioners  upon  the 
land  benelited  by  a  drainage  system,  cannot  be 
said  to  be  a  direct  exercise  by  the  court  of  the 
power  of  taxation  which  will  render  void  the 
act  providing  for  such  drainage  system,  as  at- 
tempting to  confer  such  power  upon  the  court. 
Bryant  v.  Bobbins.  70  Wis.  258.  36  N.  W.  545. 

The  Judgment  of  a  court  having  Jurisdiction 
over  the  subject-matter  of  the  construction  of 
public  drains,  establishing  a  particular  ditch, 
cannot  be  collaterally  attacked,  although  it  bad 
no  Jurisdiction  over  the  subject-matter  of  that 
particular  case,  because  the  petition  showed  on 
Its  face  that  the  effect  of  Its  construction  would 
he  to  lower  certain  fresh-water  lakes,  which  is 
a  purpose  outside  the  scope  of  the  dralnatre 
law.  Perkins  v.  Hay  ward,  132  Ind.  95,  31  .X. 
E.  670. 


1902. 


State  €»  rel.  Utick  v.  Polk  County  Combs. 


175 


ests  only.  It  may  be  observed,  further,  in 
reference  to  the  terms  and  provisions  of  the 
act,  that  ample  notice  is  given  and  oppor- 
tunity afforded  all  interested  parties  to  ap- 
pear and  be  heard  at  every  step  in  the  pro- 
ceedings. An  appeal  is  provided  upon  the 
question  of  damages  and  benefits,  and  from 
an  order  refusing  to  lay  out  the  ditch, 
though  none  is  provided  from  an  order  di- 
recting its  construction. 

The  question  as  to  the  propriety  and  ne- 
cessity of  legislation  such  as  that  here  under 
consideration,  if  it  only  authorizes  the  tak- 
ing of  private  property  for  public  use,  is  one 
exclusively  for  legislative  cognizance,  and 
with  the  exercise  of  its  judgment  in  that 
behalf  the  courts  have  no  power  to  inter- 
fere; and  in  respect  to  whether  a  statute 
providing  a  general  system  for  draining  wet 
and  overflowed  lands  of  the  state  is  a  public 


necessity,  and  the  interests  and  welfare  of 
the  people  demand  it,  the  courts  are  not 
concerned.  But  the  question  whether  a  par- 
ticular improvement  under  such  a  statute 
will  inure  to  the  public  health,  convenience, 
or  welfare  is  a  judicial  one,  which  the  legis- 
lature cannot  determine  to  the  exclusion  of 
the  courts.  Such  statutes  usually  submit 
that  question  to  local  tribunals  in  express 
terms,  but  no  such  provision,  in  express 
language,  is  found  in  the  act  under  consider- 
ation. Iwo  main  contentions  are  made 
against  the  constitutionality  of  this  act: 
First,  that  it  does  not  expressly  and  in  so- 
many  words  declare  that  the  public  health,, 
convenience,  and  welfare  are  intended  to  be- 
subserved  and  promoted;  and,  second,  thai 
no  provision  is  made  for  the  determination* 
of  that  question  by  the  county  commis- 
sioners. 


The  Jurisdiction  of  a  court  of  geaeral  Juris- 
dictloD  to  establish  a  public  drain  partly  within 
the  corporate  limits  of  a  city  cannot  be  collat- 
erally attacked  in  a  proceeding  to  enforce  the 
assesiunent  levied  on  lands  within  the  munici- 
pality for  the  construction  of  the  ditch,  where 
the  court,  having  exclusive  jurisdiction  of  the 
drainage  proceedings  by  virtue  of  the  act  under 
which  it  was  prosecuted,  had  jurisdiction  of  the 
cause,  and  authority  to  determine  what  property 
was  subject  to  assessment,  although  its  judg- 
ment establishing  the  ditch  within  the  corporate 
limits  might  be  erroneous.  State  e;r  rel.  Wilcox 
V.  Jackson,  318  Ind.  553,  21  X.  E.  321. 

c.  Conflicting   authority. 

There  has  been  considerable  conflict  between 
different  bodies  claiming  jurisdiction  over  a 
particular  drain,  both  as  between  different  or- 
ganizations within  the  same  territory  and  be- 
tween authorities  constituted  over  different  sec- 
tions of  territory.  The  conflict,  for  the  most 
part,  grows  out  of  the  interpretation  of  the 
statutes,  and  is  emphasized  by  implications 
which  are  sought  to  be  drawn  from  partial  au- 
thority actually  conferred. 

Highway  commissioners  may  not,  under  color 
of  power  to  preserve,  repair,  and  improve  a  high- 
way, enter  upon  the  construction  of  a  ditch  for 
drainage  purposes,  and  thereby  usurp  the  pow- 
er of  drain  commissioners.  Conrad  v.  Smith,  32 
Mich.  429. 

The  laying  of  a  sewer  or  a  water  main  in  a 
boulevard  under  the  control  of  a  park  t>oard,  for 
the  supply  of  sewer  and  water  service  to  resi- 
dents on  the  boulevard,  Is  not  an  Improvement 
to  the  boulevard,  within  the  meaning  of  a  stat- 
utory provision  authorizing  park  boards  to  make 
assessments  for  the  purpose  of  improving  any 
boulevard,  driveway,  or  street.  Llngle  v.  Chi- 
cago, 172  111.  170,  50  X.  E.  192. 

Statutory  authority  to  make  assessments  for 
the  purpose  of  Improving  boulevards,  etc.,  does 
not  confer  upon  a  park  t>oard  the  power  to  levy 
an  assessment  for  sewers  and  water  mains  In- 
tended solely  to  supply  sewer  and  water  service 
to  residents  on  a  boulevard,  and  not  for  the  pur- 
pose of  draining  or  benefiting  the  boulevard  It- 
self. Weat  Chicago  Park  v.  Baldwin,  162  lil. 
87.  44  N.  E.  404. 

In  North  Dakota,  the  county  commissioners 
cannot,  unrfer  their  general  powers  given  tbem 
by  a  general  law  to  transact  the  "affairs"  and 
"fiscal  affairs"  of  the  county,  engage  !n  the 
work  of  constructing  drains,  and  exercise  the 
powers  of  eminent  domain  for  that  purpose. 
This  is  a  special  purpose,  and  Its  accomplish- 
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ment  requires  special  legislative  authority  which 
may  be  placed  wherever  the  legislature  regards- 
proper.  Martin  v.  Tyler,  4  N.  D.  278,  25  L. 
R.  A.  838,  60  N.  W.  392. 

The  establishment  of  a  township  ditch  by  che- 
trustees  thereof,  further  action  in  reference  to 
which  cannot  be  taken  by  them  of  their  own 
volition,  but  only  on  petition  presented  therefor, 
does  not  give  them  such  a  continuing  and  ex- 
clusive jurisdiction  of  the  line  thereof  as  to 
prevent  the  establishment  of  a  county  ditch  over 
the  same  line,  where  necessary  for  drainage  pur- 
poses and  conducive  to  public  health,  conven- 
ience, or  welfare.  Marsh  v.  Clark  County,  11 
Ohio.  Dec.  Reprint,  290. 

The  legislature  has  the  power  to  give  the 
circuit  court  jurisdiction  to  construct  drains 
partly  within  a  city's  limits,  notwithstanding 
the  exclusive  jurisdiction  of  cities  over  drainage 
within  their  limits,  since  their  Jurisdiction  Is 
subject  to  legislative  withdrawal  or  modifica- 
tion ;  and  furthermore,  the  matter  of  drainage 
In  county  and  city  conjointly  is  a  new  subject- 
matter,  previously  unprovided  for.  Sauntman 
v.  Maxwell,  154  Ind.  114.  54  N.  E.  397. 

But  drainage  commissioners  have  no  lawful 
authority  to  construct  a  drain  In  whole  or  in 
part  within  the  limits  of  a  municipal  corpora- 
tion, where  the  latter  has  the  exclusive  juris- 
diction over  the  subject  of  drains  and  streets 
within  its  limits,  notwithstanding  a  clause  in 
the  drainage  act  which  provides  that  a  petition 
for  drainage  shall  state  that.  In  the  opinion  of 
the  petitioner,  either  the  public  health  will  be 
improved  or  one  or  more  highways  of  the  county 
or  streets  of  a  town  or  city  will  be  benefited  by 
the  proposed  drainage ;  as  a  city  street  may  be 
benefited  by  a  drain  constructed  adjacent  there- 
to and  not  within  its  limits.  Anderson  v.  Endl- 
cutt,  101  Ind.  539. 

Where  lands  affected  by  a  proposed  ditch  and 
embraced  in  an  assessment  therefor  are  located 
in  different  counties,  a  provision  in  the  drainage 
act  giving  the  courts  of  the  county  In  which  the 
petition  for  the  construction  of  the  ditch  Is 
j  filed,  and  where  part  of  the  lands  to  be  affected 
He.  jurisdiction  of  all  the  lands  assessed,  is  con- 
stitutional and  valid.  Shaw  v.  State  use  of 
VVhltmoi-e,*  97  Ind.  23. 

The  fact  that  lands  affected  and  assessed  for 
the  construction  of  a  ditch  lie  in  two  or  more 
counties  does  not  affect  the  authority  and  duty 
of  the  commissioner  appointed  by  the  court  of 
the  county  where  the  proceedings  were  Insti- 
tuted to  construct  the  ditch  in  its  entirety,  and 
assess  all  lands  affected,  whether  in  that  or  ad- 
joining counties.  In  accordance  with  a  provision 
of  the  drainage  law  under  which   the  ditch   Is 


176 


Minnesota  Supreme  Coubt. 


Nov., 


The  act  is  entitled  to  a  fair  and  reasona- 
ble construction,  and  one  that  will  voice  and 
give  effect  to  the  intention  of  the  legisla- 
ture. As  remarked  in  the  case  of  State  ex 
rel.  Railroad  d  W.  Commission  v.  Chicago, 
M.  d  St.  P.  R.  Co.  38  Minn.  281,  37  X.  W. 
782:  "Legislative  enactments  are  not  to  be 
defeated  on  account  of  mistakes,  omissions, 
or  inaccuracies  of  language,  any  more  than 
other  writings,  provided  the  intention  of  the 
legislature  can  be  ascertained  from  the 
whole  act.  In  construing  a  statute,  we 
must  assume,  if  its  language  will  admit, 
that  the  legislature  intended  to  act  within 
its  constitutional  power.  \\'e  must  also,  if 
possible,  so  construe  the  language  as  to 
make  it  effectual."  The  rule  thus  laid  down 
is  one  of  general  application,  followed  and 
applied  by  all  the  courts.  Sutherland.  Stat. 
Constr.  234  et  seq.     It  is  urged  by  relators 


that  from  the  fact  that  all  prior  statutes  of 
this  character  in  terms  expressly  declared 
that  a  proposed  improvement  might  be  or- 
dered by  the  authorities  when  the  public 
health,  convenience,  or  welfare  would  be  pro- 
moted thereby,  and  from  the  further  fact 
that  the  court  in  Lien  v.  Xomian  County,  80 
Minn.  58,  82  X.  \V.  1094,  held,  in  constru- 
ing the  general  statutes  on  the  subject  of 
drainage,  that  such  statutes  can  only  be 
sustained  when  enacted  in  the  interests  of 
the  public  welfare,  the  omission  of  this  pro- 
vision from  the  act  under  consideration 
shows  an  intent  on  the  part  of  the  legisla- 
ture to  depart  from  that  rule.  It  has  al- 
ways been  the  law  in  this  state  that  private 
property  may  not  be  taken  for  a  private  use, 
though  by  the  Constitution  the  legislature 
may  authorize  it  to  be  taken  for  a  public 
use  upon  just  compensation  being  first  paid 


established.  Crist  v.  State  ex  ret.  Whltmore,  97 
Ind.  389. 

As  the  authority  to  construct  drains  or 
ditches,  or  change  water  courses,  as  possessed 
by  the  board  of  supervisors  under  Iowa  Code 
1873,  S  1207,  has  not  been  conferred  on  Incor- 
porated towns,  and  as  its  exercise  is  not  inimi- 
cal or  repugnant  to  any  of  the  powers  granted  | 
to  such  corporations,  it  was  not  the  purpose  of 
the  legislature  to  restrict  sucli  authority,  by  Im- 
plication or  otherwise,  to  that  portion  of  the 
county  outside  of  their  limits.  Aldricli  v.  Paine, 
lOG  Iowa,  461,  76  N.  W.  812.  , 

Wliere  Jurisdiction  of  the  construction  of  a 
ditch  Is  given  to  commlssiouers  of  the  county 
in  which  its  head  is  located,  such  commission- 
ers will  not  have  Jurisdiction  of  an  entire  sys- 
tem, consisting  of  a  main  ditch  and  a  branch 
with  a  head  in  another  county,  whore  the 
branch  is  in  fact  a  separate  ditch.  Bonduraut 
V.  Armey,  152  Ind.  244,  53  X.  E.   169. 

The  legislature  may  confer  upon  the  super- 
visors of  one  county  the  power  to  include  \vith- 
In  a  reclamation  district  lauds  within  another 
county.  Reclamation  Dist.  No.  108  v.  Hagar, 
m  Cal.  54,  4  Pac.  945. 

The  courts  of  one  county  have  the  power  and 
Jwrisdiction,  under  the  Indiana  drainage  net, 
to  establish  a  drain  a  portion  of  which  extends 
into  an  adjoining  county.  Meranda  v.  Spurlln, 
100  Ind.   380. 

The  court  of  the  county  in  which  drainage 
proceedings  are  instituted  has  Jurisdiction  and 
authority  to  establish  a  ditch  extending  into  an- 
other county,  and  to  malce  assessmenis  ngalnst 
lands  situate  in  that  county,  by  virtue  of  a  stat 
ute  conferring  that  power.  Hudson  v.  Hunch. 
116  Ind.  63,   18  N.  K.  390. 

Where  a  ditch  extends  into  or  through  two  or 
more  counties,  proceedings  to  establish  It  may. 
under  the  Indiana  drainage  act,  be  prosecuted 
In  either  county.  Updegraff  v.  Palmer,  107 
Ind.  181,  6  N.  E.  353. 

Where  no  suitable  outlet  for  a  sewer  can  l)e 
found  in  the  town  malcing  the  same,  its  ext^u 
sion  Into  an  adjoining  town  to  a  proper  outlet 
cannot  be  regarded  as  a  violation  of  a  statute 
against  the  assessment  of  property  in  one  town 
for  the  making  of  local  improvements  In  an- 
other town.  Such  extension  cannot  be  regarded 
as  a  local  Improvement  in  another  town.  Shreve 
v.  Cicero,  129  111.  226,  21  N.  E.  815. 

The  courts  of  one  county  have  the  power, 
under  a  drainage  act  authorizing  it,  to  estab- 
lish a  ditch  extending  into  an  adjoining  county, 
and  to  order  assessments  on  lands  in  that  coun- 
ty affected  thei*eby.  Buchanan  v.  Rader,  97 
Ind.  005. 
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The  fact  that  swamp  lands  are  located  in 
more  than  one  county  will  not  prevent  the  legis- 
lature from  delegating  authority  to  establish  a 
reclamation  district  to  the  supervisors  of  that 
county  In  which  the  greater  part  of  the  lands 
is  situated.  Hagar  v.  Reclamation  Dist.  Xo. 
108,  111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Uep.  663. 

The  joint  action,  under  the  Ohio  statutes,  of 
the  several  boards  of  commissioners  of  adjoining 
countres  in  establishing  a  ditch  which  Is  partly 
located  In  each  of  their  respective  counties  Is 
held,  in  Eugle  v.  Defiance  County,  25  Ohio  St. 
425,  to  be  equivalent  to  a  finding  of  a  Jury  as 
to  the  necessity  and  conduciveness  to  public 
health,  couvenlence.   and  welfare,  and  is  final. 

But  Joint  action  by  different  township  drain 
commlssiouers  Is  not  authorized  by  statute  in 
Michigan  and  such  action  extending  over  more 
than  one  township  is  not  legal.  Alger  v.  Slaght, 

64  Mich.  581).  31  N.  W.  531. 

The  joint  action  of  township  drain  commis- 
sioners In  the  construction  of  drains  extending 
over  more  than  one  township  Is  illegal  and  with- 
out  statuory   authority.     Hubbell    v.   Robinson, 

65  Mich.   538.  .32  N.  W.   811. 

So.  a  township  drain  commissioner  has  no 
power,  under  the  Michigan  statute,  to  lay  out 
a  drain  through  other  townships  than  his  own. 
or  to  assess  the  cost  of  construction  against 
lands  in  such  other  township.  Robertson  v. 
Baxter.  57  Mich.  127.  23  X.  W.  711. 

A  drainage  district  organized  under  the 
drainage  laws  of  Illinois  must  be  deemed  to 
be  existing  and  located,  for  all  purposes  of  ju- 
risdiction. In  everj'  part  of  its  territory :  and 
the  fact  that  the  original  organization  of  the 
district  was  effected  In  one  county,  or  that  the 
custodian  of  the  records  thereof  resides  in  that 
county,  will  not  affect  the  jurisdiction  of  the 
courtH  of  another  county  In  which  the  bound- 
aries of  such  district  extend.  Mason  &  T.  Spe- 
cial Drainage  Dist.  v.  Griffin,  134  HI.  330,  25 
X.  E.  095. 

IV.  Plans  and  specifications. 

a.  Practicability. 

1.  In  general. 

Taxpayers  have  a  right  to  demand  that  be- 
fore a  drainage  improvement  is  entered  upon  it 
shall  have  been  determined  to  be  practicable, 
and  that  the  general  character  of  the  Improve- 
ment shall  be  designated.  When  they  are  en- 
titled to  pass  upon  the  question  whether  or  not 
the   improvement  shall  l>e   made,  they  can   ex- 
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or  secured;  and  it  sliould  undoubtedly  ap- 
pear, either  from  the  express  language  of 
the  statute  authorizing  such  an  appropria- 
tion, or  from  a  fair  and  reasonable  inter- 
pretation of  the  whole  enactment,  that  the 
interests  of  the  public  health,  convenience, 
or  welfare  are  intended  to  be  promoted. 
We  are  bound  to  assume,  as  held  in  the  case 
iust  cited,  that  the  legislature  intended  to 
keep  within  constitutional  limits  in  the  pas- 
sage of  this  act,  and  this  presumption  can- 
not be  rebutted  except  by  the  clearest  and 
most  persuasive  language  showing  to  the 
•contrary.  We  are  not  authorized  to  indulge 
in  the  presumption  that  the  legislature  wil- 
-fully  intended  by  the  passage  of  this  act  to 
depart  from  the  settled  law  of  the  land. 
Itohinson'a  Case,  131  Mass.  376,  41  Am.  Rep. 
239.  The  inferences  are  to  the  contrary, 
and  in  favor  of  an  intention  on  the  part  of 


the  lawmakers  to  keep  within  constitutional 
limits.  This  is  elementary.  Black,  Inter- 
pretation of  I^ws,  87. 

That  the  drainage  of  large  tracts  of  wet 
and  overflowed  lands  will  operate  benefi- 
cially to  the  public,  there  can  be  no  serious 
doubt.  Statutes  authorizing  and  providing 
for  such  drains  have  been  enacted  and  in 
force  in  this  country  for  over  a  century,  and 
have  been  sustained  on  various  grounds. 
Some  have  been  upheld  where  large  tracts  of 
agricultural  lauds  have  been  reclaimed  and 
made  suitable  for  cultivation,  independent 
of  any  effect  the  drainage  of  such  lands 
might  have  upon  the  public  health;  it  being 
held  in  those  cases  that  draining  consider- 
able portions  of  the  public  domain,  and  ben- 
efiting all  lands  through  which  the  drain 
may  pass,  and  others  adjacent,  perhaps,  is 
a  public  benefit,  within  the  meaning  of  the 


•ercise  no  intelligent  Judgment  until  they  know 
the  plan;  and,  if  they  are  entitled  to  no  voice 
tn  the  matter,  they  may  malce  effective  opposi- 
tion in  case  the  plan  is  defective.  Again,  they 
liave  a  right  to  have  the  plans  fixed  so  that  no 
•^partnre  shall  be  effected  during  the  progress 
of  the  improvement. 

The  choice  of  the  mode  of  drainage  of  a  par- 
ticular district  of  a  village  or  city  Is  within 
the  legislative  discretion  of  the  corporate  au- 
thorities thereof,  with  which  the  courts  will  not 
Interfere  unless  It  has  been  clearly  abused ;  and 
the  fact  that  a  particular  tract  of  land  within 
that  district  is  somewhat  higher  than  the  ad- 
joining lands  thereof,  and  could  have  been 
drained  by  the  ordinary  "gravity  system,'*  is  no 
evidence  of  such  abuse,  where  the  system  adopt- 
ed appeared  to  be  that  best  adapted  to  the 
4lrainage  of  the  whole  district,  and  does  not  les- 
sen the  benefits  such  lands  will  receive  by  the 
construction  of  the  sewer,  and  therefore  cannot 
affect  the  amount  of  its  assessment.  McChes- 
ney  v.  Hyde  Park  (III.)  28  N.  E.  1102,  151  111. 
«34,  37  N.  E.  858. 

Where  a  system  of  sewerage  of  the  ordinary 
felnd  cannot  be  used  to  advantage  for  want  of 
sufficient  fall  to  carry  away  the  contents  of  the 
mains  and  pipes  by  the  force  of  gravitation,  a 
municipal  corporation,  under  a  grant  of  power 
In  Its  charter  to  construct  main  drains,  sewers, 
«tCM  without  any  limitation  or  restriction  as  to 
the  mode  In  which  they  shall  be  built  or  op- 
■erated,  has  the  power  to  construct  pumping 
works,  to  t>e  used  as  a  necessary  part  of  the 
plan  adopted  by  the  municipal  authorities  for 
the  carrying  away  of  the  sewage.  Drexel  v. 
Lake.  127  111.  54.  20  N.  E.  38. 

The  discretion  of  a  city  in  regard  to  the 
mode  of  constructing  sewers  will  not  be  inter- 
fered with  by  injunction,  when  It  Is  acting 
within  the  scope  of  the  authority  vested  in  it  by 
the  legislature.  Bell  v.  Rochester,  61  N.  Y.  S. 
B.  721,  80  N.  Y.  Supp.  365. 

A  temporary  injunction  will  not  be  granted 
to  restrain  the  exercise  by  county  commission- 
ers of  their  Judgment  as  to  the  sufDciency  of 
the  size  of  a  ditch  for  drainage  purposes, — 
especially  where  there  is  an  adequate  remedy  at 
law.  In  view  of  a  provision  giving  such  commis- 
sioners  authority  to  alter,  widen,  or  deepen 
any  ditch  or  drain.  Tomholt  v.  Gordon,  80 
Ohio  L.  J.  33. 

The  plan  for  the  construction  of  a  sewer  is 
aot  shown  to  be  defective  by  the  fact  that  the 
city  engineers  expect  that  there  will  be  some  in- 
jury to  sidewalks  and  stoops  from  its  construc- 
tion. UppSngton  V.  New  York,  165  N.  Y.  222, 
ZZ  L.  K.  A.  550,  50  N.  E.  91. 
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Statutes  authorizing  municipal  authorities  to 
provide  for  common  sewers,  and  to  take  and 
divert  the  water  of  a  stream  within  the  city 
and  devote  the  same  to  sewerage  purposes,  may 
be  complied  with  by  erecting  a  single  structure 
so  as  to  render  one  who  enters  his  private  sewer 
into  the  resulting  structure  liable  to  pay  his  pro- 
portionate part  of  the  expense  of  construction 
as  provided  by  statute  requiring  the  payment  of 
expense  of  sewers.  Gray  v.  Boston,  139  Mass. 
328,  31  N.  E.  734. 

An  ordinance  of  a  municipal  corporation  pro- 
viding for  the  construction  of  a  sewer  and 
pumping  works  to  be  used  in  connection  there- 
with, the  latter  being  an  essential  and  integral 
part  of  the  system  adopted  and  necessary  in 
order  that  the  former  may  be  made  to  serve  its 
proper  purpose,  and  providing  for  the  levy  of 
a  special  assessment  to  defray  the  expenses  of 
the  combined  improvement,  is  not  invalid  as 
providing  for  two  distinct  improvements,  or 
as  being  double.  Drexel  v.  Lake,  127  111.  64, 
20  N.  E.  38. 

A  municipal  corporation  vested  with  legisla- 
tive Judgment  In  causing  sewers  of  all  kinds  to 
be  constructed  or  reconstructed  can  adopt  a 
system  of  sewerage  for  each  sewer  district ;  and, 
In  doing  so,  can  determine  the  location  of  the 
main,  as  distinguished  from  merely  local  or 
lateral  sewers,  so  that,  whether  a  main  sewer 
or  a  merely  local  or  lateral  one  Is  necessary 
on  a  particular  street  or  portion  of  a  street,  is 
a  question  jrested  exclusively  In  the  council, 
and  not  reviewable  except  under  extraordinary 
circumstances.  Oil  City  v.  Oil  City  Boiler 
Works,  152  Pa.  348,  25  Atl.  549 :  Philadelphia 
V.  Thomas,  152  Pa.  494,  25  Atl.  873. 

Th<*  owner  of  land  sought  to  be  taken  for  a 
sewer  outlet  cannot  attack  the  determination  of 
the  trustees  of  a  village  as  to  the  system  of  sew- 
erage to  be  adopted  on  the  ground  that  some 
other  system  would  be  better,  where,  by  stat- 
ute, the  trustees  are  empowered  to  adopt  and 
establish  a  permanent  system  of  waterworks, 
subject  to  the  approval  of  the  state  board  of 
health,  which  was  secured.  Re  Long,  34  N.  Y. 
S.  E.  778,  12  N.  Y.  Supp.  230. 

But  an  ordinance  for  the  construction  of  a 
box  sewer  2  miles  long,  with  no  provision  for 
Intermediate  openings  betw^een  the  t>eginniag  and 
terminating  points,  so  as  to  drain  the  adjacent 
lands  lying  on  each  side,  and  failing  to  desig- 
nate the  territory  to  be  drained.  Is  void,  both 
because  deficient  in  description,  and  because 
unreasonable :  being  an  attempt  to  assess  tbe 
contiguous  property  without  making  provisions 
necessary  to  effect  a  drainage  of  their  property. 
12 
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law.  While  the  element  of  public  health  is 
often  made  an  important  factor  in  the  con- 
sideration of  statutes  of  this  kind,  it  is  be- 
lieved that  any  public  benefit,  such  as  the 
improvement  of  highways,  or  the  reclama- 
tion of  large  tracts  of  otherwise  waste  lands, 
is  sufficient  to  support  and  sustain  them. 
Cases  on  this  subject  are  Coomea  v.  Burt,  22 
Pick.  422;  Wright  v.  Boston,  9  Cush.  241; 
Lowell  V.  Boston,  111  Mass.  469,  15  Am. 
Rep.  39;  French  v.  Kirkkmd,  1  Paige,  117; 
People  ex  reL  Oriffin  v.  Brooklyn,  4  N.  Y. 
438,  55  Am.  Dec.  266;  O'Reiley  v.  Kankakee 
Valley  Dtaining  Co,  32  Ind.  169;  State  ex 
reL  Uoltz  v,  Henry  County,  41  Ohio  St.  423; 
Re  Drainage  between  Lower  Chatham  d 
Little  Falls,  36  N.  J.  L.  497;  Wurts  v.  Hoag- 
l<indi  114  U.  S.  006,  29  L.  ed.  229,  5  Sup.  Ct. 
Rep.  1086;  Head  v.  Amoskeag  Mfg,  Co,  113 
U.  S.  20,  28  L.  ed.  889,  6  Sup.  Ct.  Rep.  441 ; 


10  Am.  &  Eng.  £nc.  Law,  p.  226;  1  Lewis^ 
Em.  Dom.  188.  The  same  doctrine  is  ap- 
plied to  the  interpretation  of  statutes  pro- 
viding for  the  condemnation  of  private  prop- 
erty for  the  construction  of  ditches  through 
which  to  conduct  water  for  the  purpose  of 
irrigating  arid  lands,  and  thus  adapt  them 
to  agricmtural  purposes.  Long,  Irrigation,. 
35-62,  and  cases  cited;  10  Am.  &  £ng.  Enc. 
Law,  p.  1084. 

We  are  required  to  take  judicial  notice  of 
the  topography  of  all  sections  of  the  state, 
and,  by  aoing  so,  find  that  the  so-called  Red 
River  Valley,  comprising,  for  the  most  part. 
Clay,  Norman,  Polk,  Red  Lake,  Marshall,, 
and  Kittson  counties,  is  flat,  level  prairie, 
and,  for  the  want  of  natural  drainage,  is  wet 
and  swampy  during  the  greater  portion  of 
each  ynar;  and,  in  the  absence  of  artiflcial 
drainage,  large  tracts  of  land  therein  are 


Hyde  Park  v.  Carton,  132   111.   100,   23  N.   E. 
&90. 

In  adopting  a  plan  for  a  ditch  under  Minn. 
Laws  18S3,  chap.  108,  both  the  owners  and  the 
board  exercise  quasi  Judicial  functions ;  and 
the  county  will  not  be  liable  for  damages  caused 
by  a  defect  or  want  of  efficiency  in  the  plan  of 
u  drain  adopted.  Thompson  v.  Polk  County, 
38  Minn,  130,  36  X.  W.  267. 

2.  Choice  of  route. 

Of  course,  a  practicable  route  must  be  chosen, 
but  considerable  latitude  of  choice  rests  with 
the  authorities. 

The  practicability  of  a  drain,  within  a  statu- 
tory requirement  thereof,  means,  not  the  best 
route,  but  the  construction  of  a  ditch  having  a 
sufficient  fall,  a  proper  course  and  direction, 
and  a  sufficient  outlet  to  drain  the  lands  pro- 
posed, which  can  be  constructed  without  seri- 
ous difficulty,  and  which,  when  constructed,  will 
perform  the  office  of  a  ditch  throughout  the 
route.  Thomas  v.  County  Comrs.  5  Ohio  N. 
P.  449. 

The  question  as  to  whether  or  not  a  proposed 
drain  is  located  upon  the  best  and  cheapest  and 
most  available  route,  and  as  to  whether  or  not 
it  is  practicable  to  construct  it  without  affecting 
the  lands  of  others,  being  left  by  the  drainage 
law  to  the  judgment  of  the  commissioners,  their 
decision,  In  the  absence  of  fraud,  is  final,  and 
cannot  be  reviewed  upon  a  remonstrance  filed 
by  affected  land  owners.  Anderson  v.  Baker, 
98  Ind.  587. 

Whether  It  Is  practicable  or  expedient  to  con- 
struct a  ditch  upon  the  route  proposed  is  a 
matter  to  be  determined  by  the  officers  to  whom 
the  statutory  authority  to  locate  ditches  is  in- 
trusted, and  their  determination  is  not  review- 
able by  the  court.  Zlgler  v.  Menges,  121  Ind. 
99.  22  N.  E.  782. 

It  is  necefisary,  in  a  proceeding  to  establish 
a  drainage  ditch,. under  Neb.  Comp.  Stat.  chap. 
89,  art.  1,  requiring  that  the  board  of  commis- 
sioners find  that  the  route  of  the  improvement 
proposed  is  the  best  route,  that  such  finding  be 
entered  on  its  Journal,  since  the  finding  is  Ju- 
risdictional. State  ex  ret.  Union  P.  R.  Co.  v. 
Colfax  County,  51  Neb.  28.  70  N.  W.  500. 

When  the  freeholders,  pursuant  to  the  stat- 
ute (Ilev.  Stat.  731),  lay  out  a  ditch  or  drain, 
they  are  the  sole  Judges,  not  alone  of  the  ne- 
(•esalty  and  reasonableness  of  it.  but  of  its  lo- 
cation, and  their  return  is  conclusive  for  at  least 
a  year,  and  cannot  be  set  aside,  save  for  mani- 
fest bias  or  corruption,  upon  testimony  of  those 
who  differ  In  Judgment ;  but  it  is  essential  to 
CO  L.  R.  A. 


the  Jurisdiction  of  the  freeholders  that  the  per- 
son through  whose  land  the  drain  is  made  should 
have  refused  to  Join  in  the  work,  or  to  permit 
it  to  be  done.  Stout  v.  Hopewell,  25  N.  J.  L. 
202. 

Evidence  to  show  the  practicability  of  an- 
other route  than  that  fixed  by  the  viewers  i* 
inadmissible  In  a  proceeding  to  establi^  a  dit  >b 
under  a  statute  intrusting  to  viewers  the  seh'c- 
tlon  of  the  route  of  the  ditch,  as  their  action^ 
in  the  absence  of  fraud  or  a  gross  abuse  of  dis- 
cretion, will  not  be  reviewed  by  the  courts. 
Wilson  V.  Talley,  144  Ind.  74,  42  N.  E.  3t>2, 
1009. 

The  condemnation  of  land  for  city  sewer 
purposes  cannot  be  defeated  on  the  ground  thai 
the  location  of  the  sewer  is  not  the  most  com- 
patible with  the  greatest  public  good  and  lens: 
private  Injury,  in  the  absence  of  clear  and  con 
vlncing  proof  to  that  effect  by  those  who  al- 
leged the  same,  since  it  is  to  be  presumed  th.-it 
the  state,  or  its  agent,  which  the  person  mak- 
ing the  condemnation  is  by  statute  declared  to 
be.  has  made  the  best  possible  choice  in  the  se- 
lection of  such  location.  Pasadena  v.  Stiuison. 
91  Cal.  238,  27  Pac.  604. 

Trubtees  are  not  restricted  to  the  course  of 
the  natural  flow  of  the  surface  water  In  the 
location  of  ditches.  Miller  v.  Weber,  1  Ohio  O. 
I>.  77,  1  Ohio  C.  C.  130. 

The  mere  fact  that  the  route  of  a  drainage 
ditch  intersects  one  or  more  natural  water  ba- 
sins or  small  lakes  does  not  invalidate  the  pro- 
ceeding. Goodrich  v.  Stangland,  155  Ind.  279,. 
58  N.  E.  148. 

The  fact  that  a  proposed  ditch  is  over  the 
line  of  a  ditch  previously  established  and  cou- 
structed  is  not  a  bar  to  the  proceedings  estal- 
lishing  the  new  ditch.  Rogers  v.  Veuis,  137 
Ind.  221,  30  N.  E.  841. 

An  injunction  will  not  be  granted  to  restrain 
the  board  of  county  commissioaers  from  con- 
structing a  ditch  for  the  reason  that  a  part  of 
the  line  is  over  and  along  the  line  of  an  estab- 
lished township  ditch.  Miller  v.  Logan  County,. 
3  Ohio  C.  C.  617. 

There  is  no  constitutional  or  statutory  Inhi- 
bition against  locating  and  conatructing  a  new 
public  drain  along  and  upon  sn  old  one.  Laud- 
owners  assessed  for  the  construction  of  the 
former  ditch  did  not  thereby  acquire  vested 
rights  that  will  prevent  the  location  and  con- 
struction of  another  ditch  upon  the  same  line. 
Meranda  v.  Spurlln,  100  Ind.  3S0. 

A  public  sewer  may,  with  the  owner's  con- 
sent, be  constructed  across  the  course  of  a 
tidal  creek,  which,  under  grant  from  the  state^ 
had    become    private    property,    the    mouth    of 
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wholly  unfit  and  unsuited  for  agricultural 
or  other  purposes,  but,  when  properly 
drained,  are  most  valuable  and  productive. 
There  are  undoubtedly  other  portions  of  the 
state  where  similar  conditions  exist  in  a 
leaser  degree,  but  we  refer  to  the  Red  River 
Valley  section  as  the  most  conspicuous  and 
prominent.  Clearly,  the  reclamation  of 
these  lands  by  a  system  of  drainage  will 
inure  to  the  public  good,  not  only  by  render- 
ing them  suitable  for  agricultural  purposes, 
but  will  also'  very  naturally  benefit  the  pub- 
lic health.  There  can  be  no  doubt  as  to  the 
constitutionality  of  statutes  enacted  for 
that  purpose.  Counsel  do  not  contend  to 
the  contrary.  Their  contention  is  that  the 
act  under  consideration  was  not  designed  or 
intended  for  the  public  health,  convenience, 
or  welfare,  but  to  enable  private  parties  to 
further  private  interests  at  the  expense  of 


I  their  neighbors.  This  contention  is  baaed 
upon  what  we  believe  to  be  a  too  strict  con- 
struction of  the  statute.  It  is  true  that 
there  is  no  express  declaration  therein  that 
it  was  enacted  in  the  interests  of  the  public 
welfare,  but  this  omission  is  not  necessarily 
fatal  to  its  validity.  The  statute  must  be 
construed  in  the  light  of  all  its  provisions, 
and  in  harmony  with  pre-existing  legisla- 
tion on  the  subject.  Black,  Interpretation 
of  Laws,  62.  Statutes  are  seldom  drawn 
with  minute  particularity,  and  uninten- 
tional omissions  and  apparent  oversights  arc 
supplied  by  implication  and  intendment  by 
the  courts.  In  cases  of  imperfectly  drawn 
statutes,  the  courts,  rather  than  pronounce 
them  unconstitutional  and  void,  will  draw 
inferences  from  the  evident  intent  of  the 
legislature,  as  gathered  from  the  law  taken 

'  as  a  whole,  supplying  technical  inaccuracies 


which  has  been  closed  so  as  to  destroy  Its  util- 
ity, so  that  the  taxpayers  cannot  defeat  the 
assesBment  to  pay  for  the  sewer.  Herbert  v. 
Bayonne,  63  N.  J.  L.  532,  42  Atl.  883,  Affirmed 
In  64  N.  J.  L.  548.  46  Atl.  608. 

A  special  tax  bill  for  the  coDstmction  of  a 
sewer  is  not  invalidated  by  reason  of  the  fact 
that  It  was  built  on  private  property,  where  It 
was  HO  constructed  with  the  consent  of  the 
owner  of  the  property,  as  he  would  be  estopped 
from  afterwards  disturbing  it.  St  Joseph  use 
of  Saxton  Nat.  Bank  v.  Landis,  54  Mo.  App. 
315. 

A  court  of  equity  will  not  enjoin  the  pay- 
ment of  tax  bills  Issued  to  the  contractor,  until 
a  proper  proportion  of  such  bills  are  paid  or 
tendered,  where  such  contractor  at  great  ex- 
pense has  constructed  a  sewer  in  full  compli- 
ance with  plans,  speclflcntious.  and  plats  fur- 
nished, and  under  immediate  direction  and  su- 
pervision of  the  authorized  engineer,  aud  the 
work  has  been  accepted  by  the  city,  but  which 
sewer,  by  mistake  of  the  city  authorities,  wrong- 
fully crosses  private  property,  although  the 
sewer  muy  be  useless  until  it  Is  lawfully  con- 
nected with  a  proper  outlet,  which  can  be  done 
at  an  inconsiderable  expense.  The  proper  por- 
tion of  such  tax  would  be  the  contract  price  for 
all  the  work  less  the  cost  of  that  part  extend- 
ing through  the  private  property.  Johnson  v. 
Duer,  115  Mo.  366.  21  S.  W.  800. 

It  cannot  be  presumed  that  married  w^omen 
possessed  of  property  in  legal  right  consented 
10  the  use  of  such  property  In  constructing  a 
public  sewer,  under  the  rule  that  every  presump- 
tion, fairly  raised,  will  be  Indulged,  and  all 
reasonable  equities  applied,  in  favor  of  a  tax 
levied  for  the  construction  of  a  sewer  already 
built.     Ibid. 

Although  a  statute  prohibits  the  nmning  of 
a  sew^r  diagonally  through  property  when  It 
Is  pnicticable  to  construct  It  parallel  to  one  of 
the  exterior  lines  of  the  property,  and  the  build- 
ing of  It  through  private  property  if  It  Is  prac- 
ticable to  construct  it  along  a  street,  a  strong 
cns^*  should  be  presented  to  Justify  the  courts  In 
interfering  with  the  Judgment  of  the  municipal 
authorities  upon  that  question.  Joplin  Consol. 
Min.  Co.  V.  Joplin,  124  Mo.  129,  27  8.  W.  406. 

Th«»  question  as  to  whether  or  not  a  pro- 
potted  drain,  sought  to  be  established  under  the 
law.  may  be  constructed  in  a  better  and  cheaper 
manner  upon  the  lands  of  the  petitioner  and 
wltbont  affecting  the  lands  of  others,  does  not 
determine  the  public  or  private  character  of  the 
work,  and  is  not  Jurisdictional.  Anderson  v. 
Baker.  08   Ind.  587. 

An  ordinance  of  a  munlcloal  corporation  for 
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the  construction  of  a  sewer  is  not  Invalid  be- 
cause it  does  not  provide  for  obtaining  the  right 
to  open  the  same  in  a  branch  or  ravine  which  is 
on  private  property,  and  an  assessment  levied 
thereunder  is  valid.  It  Is  Inunaterlal  whether 
such  right  Is  obtained  before  or  after  the  pas- 
sage of  the  ordinance  and  making  of  the  as- 
sessment. Payne  v.  South  Springfield,  161  111. 
285,  44  N.  E.  105. 

The  fact  that  an  ordinance  of  a  municipal 
corporation  for  a  sewer  provides  for  an  outlet 
by  a  ditch  running  over  private  property  is  no 
reason,  in  a  proceeding  to  confirm  a  special  as> 
sessment  for  the  cost  of  constructing  such  sewer, 
for  declaring  the  ordinance  void  ;  although  it 
might  be  a  reason  for  enjoining  proceedings 
thereunder  until  the  right  to  use  the  ground 
over  which  the  ditch  passes  is  obtained  by  con- 
demnation or  otherwise.  Burhans  v.  Norwood 
Park.  138  111.  147,  27  N.  B.  1088. 

But  an  ordinance  of  a  municipal  corporation 
for  the  construction  of  a  sewer  Is  insufficient 
as  a  basis  for  a  bpedal  assessment,  where  it 
provides  for  the  location  of  the  sewer  In  a  desig- 
nated street  which  does  not  exist,  but  is  pri- 
vate property.  Dempster  v.  Chicago,  175  111. 
278.  51  N.  E.  710. 

Commissioners  have  no  Jurisdiction  to  lay 
out  a  drainage  ditch  over  a  ditch  already  cut 
by  an  adjoining  proprietor,  and  assess  damages 
for  the  right  of  way,  as  the  Oregon  statute 
providing  therefor  contemplates  such  action  only 
for  the  construction  of  a  new  ditch  where  there 
Is  none;  but  lu  such  case  the  owner  Is  to  b« 
compensated  under  another  provision  of  such 
<»tatute  giving  compensation  by  way  of  contribu- 
tion for  the  tapping  of  his  ditch.  In  proportion 
to  the  mutual  benefits  derived  from  its  use  in 
draining  their  lands.  Seely  v.  Sebastian,  4  Or. 
25. 

A  county  commissioner  has  no  right  to  lo- 
cate a  ditch  on  private  land  for  the  Improve- 
ment of  a  highway,  unless  suitable  drainage 
cannot  be  made  In  the  roadway  at  the  same  ex- 
pense, In  which  event  demand  must  first  be 
made  of  the  owner  and  an  opportunity  be  given 
him  to  point  out  a  location  therefor,  which  must 
be  accepted  if  accessible  and  suitable,  and  he 
himself,  can  make  the  location  only  when  the 
owner  falls  to  do  so  or  makes  an  unsuitable  one, 
under  a  statute  giving  him  authority,  whenever 
necessary  to  construct,  repair,  or  presei-ve  a 
highway,  to  enter  private  land  and  take  mate- 
rial therefrom  or  locate  a  ditch,  etc.,  thereon 
without  first  assessing  and  tendering  the  dam- 
ages, in  view  of  the  further  provisions  of  the 
statute  that  entries  shall  not  be  made  when 
drainage  can   be  made  on   the    roadway  at  no 
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in  expression,  and  obviously  unintentional 
mistakes  and  omissions  by  implication,  from 
the  necessity  of  making  them  operative  and 
effectual  as  to  specific  things  which  are  in- 
cluded ill  the  broad  and  comprehensive 
terms  and  purposes  of  the  law;  and  these 
inferences  and  implications  are  as  much  a 
part  of  the  law  as  what  is  distinctly  ex- 
pressed therein.  People  v.  Budd,  117  N.  Y. 
13,  5  L.  R.  A.  559,  22  N.  E.  670,  682;  Sher- 
man  v.  Buick,  32  Cal.  241,  91  Am.  Dec.  577; 
Sutherland,  Stat.  Constr.  334-337.  In 
Winters  v.  Duluth,  82  Minn.  127,  84  N.  W. 
788,  the  court  said:  Statutes  must  be  con- 
strued so  as  to  give  effect  to  the  evident 
legislative  intent,  even  if  the  result  seems 
contrary  to  rules  of  construction  and  the 
strict  letter  of  the  statute.  In  Talbot  v. 
Hudson f  16  Gray,  417,  the  court  had  under 
consideration  a  statute  similar  to  that  here 


involved,  in  which  there  was  the  same  omis- 
sion to  declare  the  public  purpose  of  the  act; 
but  the  court  construed  it  to  be  in  the  inter- 
ests of  the  public  welfare,  from  a  considera- 
tion of  the  provisions  of  the  entire  act.  The 
whole  act  was  taken  together,  and  held  to 
have  been  enacted  for  the  public  good.  The 
opinion  in  that  case  is  a  very  instructive 
one.  and  worthy  of  a  careful  reading.  Au- 
thorities in  this  line  might  be  multiplied, 
but  it  is  unnecessary.  From  a  very  careful 
and  painstaking  examination  of  this  act,  we 
are  satisfied  tliat  but  one  construction 
should,  within  these  rules,  be  given  it,  and 
that  to  tlie  effect  that  the  legislature  in- 
tended to  provide  exclusively  for  the  public 
welfare.  It  provides  that  the  county  com- 
missioners may  construct  a  ditch  or  drain 
when  they  find  the  necessity  therefor,  and 
that  the  other  provisions  of  the  act  have 


greater  cost,  or  material  can  be  obtained  there- 
on, and  that  In  all  cases  demand  shall  first  be 
made  before  entering  upon  nn  owner's  land,  and. 
if  ho  refuses  to  assent,  the  commissioner  shall 
notify  him  of  his  Intention  to  enter  and  point 
out  the  land  to  be  occupied  or  the  material  to 
be  taken ;  but,  If  he  assents,  "he  may  point  out 
the  material  and  the  location  from  which  It  Is 
to  be  taken,  and  If  accessible  and  fit  for  the 
purpose  Intended,  It  shall  be  there  taken  ;**  the 
last  clause,  taken  In  connection  with  the  other 
provisions  of  the  statute,  not  limiting  the  own- 
er's right  of  location  merely  to  material  taken, 
but  applying  to  the  taking  of  the  land  for  the 
construction  of  ditches  as  well.  Cauble  y. 
Hultz,  118  Ind.  13.  20  N.  E.  513. 

A  landowner  may  enjoin  the  construction  by 
a  county  supervisor  of  a  ditch  In  a  certain  loca- 
tion on  his  land  for  the  drainage  of  a  highway 
If  irreparable  Injury  will  result  thereby,  where 
it  Is  his  duty,  under  the  statute,  to  construct 
such  ditch  upon  a  roadway  if  proper  drainage 
can  thereby  be  acquired  at  no  greater  cost,  but, 
If  not.  to  accept  that  location  for  the  ditch 
pointed  out  by  the  landowner  If  the  same  Is  ac- 
ceptable and  suitable,  and  the  only  questions  to 
be  determined  are,  whether  proper  drainage  can 
be  had  In  the  highway,  and  whether  the  loca- 
tion pointed  out  by  the  owner  1b  acceptable  and 
suitable.  A  determination  of  these  questions 
is  for  the  court,  and  not  for  the  supervisor, 
although  no  provision  is  made  In  the  statute  for 
a  determination  of  such  questions  upon  appeal. 
Ibid. 

The  fact  that,  for  the  purpose  of  draining  a 
highway,  drains  are  constructed  on  adjacent 
private  property  will  not  prevent  the  inclusion 
of  their  cost  in  the  highway  assessment,  if  it 
does  not  appear  that  the  owners  of  the  property 
objected  thereto,  where  the  construction  was 
open  and  notorious,  and  has  existed  for  a  num- 
ber of  years,  and  the  municipality  could  have 
obtained  title  to  the  land  In  case  the  owners 
objected.     Moore  v.  Albany.  98  N.  Y.  396. 

Where  a  statute  prohibits  the  construction  of 
water  courses  along  the  side  of  a  highway  so  as 
to  Incommode  abutting  property  owners,  and 
gives  a  remedy  therefor  by  complaint  to  the  se- 
lectmen, an  action  will  not  lie  on  behalf  of  a 
landowner  against  the  surveyor  who  caused 
the  injury ;  since,  in  the  absence  of  the  statute, 
the  surveyor  would  have  had  the  right  to  make 
such  improvement  In  the  highway  as  the  public 
convenience  required  without  liability  to  the 
abutting  property  owner.  Elder  v.  Bemis,  2 
Met.  500. 

The  legislature  has  the  power  to  enact  a  law 
providing  for  the  deepening,  widening,  and 
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Btrflightenlng  of  a  natural  stream  for  drainage 
purposes.  Llpes  v.  Hand,  104  Ind.  503,  1  N.  E. 
871.  4  N.  E.  160. 

No  Jurisdiction  Is  conferred,  In  a  proceeding 
to  establish  a  ditch,  to  alter  and  change  the 
channel  of  a  water  course,  unless  It  is  a  method 
of  drainage  and  merely  incident  thereto,  under 
a  provision  of  the  drainage  act  authorising  the 
court  to  determine  that  the  method  of  drainage 
may  be  by  removing  obstructions  from  a  water 
course,  by  deepening,  widening,  straightening, 
or  cbangiug  its  channel,  etc., — especially  where 
a  later  statute  confers  upon  another  body  the 
exclusive  Jurisdiction  to  straighten  or  change 
water  courses  to  protect  the  banks  of  the  stream 
where  such  change  Is  the  primary  object  to  be 
accomplished.  Scruggs  v.  Keese,  128  Ind.  399, 
27  N.  E.  748. 

That  a  proposed  drain  is  to  be  constructed  for 
19  miles  along  the  line  of  un  existing  water 
course,  which  is  to  be  straightened,  widened. 
and  deepened,  does  not  render  the  work  an  in- 
ternal improvement  forbidden  by  the  Constitu- 
tion. Brady  v.  Hayward,  114  Mich.  326,  72 
X.  W.  233. 

Equity  will  not  restrain  the  erection  of  a 
sewer  over  a  private  water  course  polluted  with 
sewage,  when  the  work  Is  urgently  demanded 
for  the  protection  of  the  public  health,  and  the 
Intention  of  the  municipal  corporation  to  ap- 
propriate the  private  property  is  evident,  as 
the  municipal  power  of  taxation  Is  sufficient 
security  for  payment  of  damages.  Bromley  v. 
Philadelphia,  8  Pa.  Co.  Ct.  600. 

Under  a  petition  to  lay  out  a  drain  along  the 
general  course  of  a  creek,  the  commissioner  may 
Include  portions  of  it,  and  deepen,  widen,  or 
straighten  the  same,  where  the  statute  pro- 
\'ides  that.  In  cases  where  a  natural  water  course 
shall  need  cleaning  out,  deepening,  or  widening, 
where  no  proceedings  have  been  had  previously 
to  establish  such  water  course,  it  shall  be  im- 
material whether  the  first  proceedings  shall  be 
to  clean  or  lay  out,  deepen  or  widen :  but  the 
commissioner  shall  take  such  steps  as  may  be 
necessary  to  obtain  a  right  of  way,  and  go  on 
with  his  proceedings  In  the  manner  provided  by 
law.  Ilauser  v.  Burbank,  117  Mich.  463,  76 
N.  W.  109. 

No  additional  easement  is  Imposed  by  the 
arching  over  of  a  natural  water  course  by  a  mu- 
nicipal corporation  which  had  previously  nsed 
it  as  a  channel  for  carrying  off  surface  water. 
Calling  the  drain  a  sewer  after  It  is  arched  over 
does  not  change  the  nature  of  the  easement. 
Jeannette  v.  Eschallier,  7  Pa.  Dlst.  R.  268. 

The  fact  that  drainage  commissioners  hare 
availed  themselves  of  the  benefits  derived  from 
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been  complied  with.  It  provides  that  the 
petition  shall  state  the  necessity  for  the 
ditch,  and  this  must  necessarily  refer  to  and 
mean  the  public  necessity,  for  only  public 
ditches  are  authorized  to  be  laid  out  by  the 
act.  No  assessments  upon  lands  benefited 
can  be  made,  except  toward  the  payment  of 
a  public  ditch;  and  the  theory  that  a  pri- 
vate ditch  may  be  ordered  constructed  un- 
der its  provisions  is  impliedly  negatived  by 
almost  every  section  of  the  statute.  Section 
31  was  undoubtedly  embodied  therein  for 
the  very  purpose  of  indicating  that  the  legis- 
lature intended  it  to  apply  exclusively  to 
cases  where  the  public  health,  convenience, 
or  welfare  will  be  advanced.  This  section 
provides:  "This  act  shall  be  liberally  con- 
strued, so  as  to  promote  the  public  health 
and  the  drainaee  and  reclamation  of  wet 
and  overflowed  lands."      It  was  not  in  the 


power  of  the  legislature  to  provide  for  a 
drainage  system  in  the  interests  of  individ- 
uals for  private  advantage  and  gain,  and  we 
are  bound  to  assume  that  the  legislature 
had  that  legal  proposition  in  mind  in  enact- 
ing this  statute.  It  is  not  important  that 
proceedings  under  the  statute  are  com- 
menced on  petition  by  one  or  more  private 
citizens ;  nor  is  it  controlling,  by  any  means, 
that  private  interests  are  advanced  and  pro- 
moted; nor  need  any  considerable  portion  of 
the  community  be  directly  benefited  by  the 
proposed  improvement.  Lien  v.  Norman 
County,  80  Minn.  58,  82  N.  W.  1094;  Talhot 
V.  Hudson,  16  Gray,  417;  10  Am.  &  Eng. 
Enc.  Law,  p.  1063;  Chicago,  B,  d  N.  R.  Co.  v. 
Porter,  43  Minn.  527,  46  N.  W.  75.  The 
proceedings  are  conducted  by  public  officials 
of  the  county,  who  are  under  oath  to  per- 
form their  duties  impartially.      The  ditch, 


the  removal  of  a  dam  in  a  creek  will  not  estop 
them  from  denying  the  validity  of  the  contract 
entered  Into  between  them  and  the  owner  of 
such  dam  for  its  removal,  whicb  Is  void  as  ex- 
ceeding the  power  and  authority  of  the  com- 
missioners, where  the  owners  of  the  land  with- 
in the  district  are  not  estopped  from  denying 
the  right  of  such  owner  to  a  Judgment  against 
the  drainage  district  based  upon  such  contract. 
Badger  v.  Inlet  Drainage  Dlst.  141  111.  540,  31 
N.  E.  170,  Affirming  42  111.  App.  79. 

3.  Lack  of  outlet. 

It  is  within  the  Jurisdiction  of  a  drain  com- 
missioner to  determine  what  the  outlet  of  a 
drain  shall  be.  Gilllson  v.  Cressman,  100  Mich. 
591,  59  N.  W.  321. 

The  fact  that  an  outlet  for  a  sewer  as  pro- 
vided in  the  ordinance  will  prove  Insufficient  Is 
not  sufficient  to  invalidate  the  ordinance  or 
defeat  the  right  to  levy  assessments  for  the 
construction  of  the  sewer.  Blckerdlke  v.  Chi- 
cago, 185  111.  280,  56  N.  E.  1096. 

Whether  or  not  a  "proper"  outlet  has  been 
provided  for  a  proposed  sewer  Is  a  matter  left 
to  the  discretion  of  the  village  authorities, 
with  which  the  court  will  not  interfere  by  in- 
junction restraining  the  construction  of  the 
sewer,  unless  such  discretion  has  been  grossly 
abused.  Johnson  v.  Avondale,  1  Ohio  C.  C. 
229. 

A  municipal  board  has  the  power  to  contract 
for  the  construction  of  a  sewer,  although  it  has 
no  outlet  except  through  a  plan  or  system  of 
which  it  is  a  part  but  which  cannot  be  com- 
pleted :  since  It  is  open  to  the  board  to  adopt 
plans  to  dispose  of  the  sewage  In  some  other 
mode,  and  It  may  gather  It  for  that  purpose. 
Harney  v.  Benson,  113  Cal.  314,  45  Pac.  687. 

A  district  sewer  connected  with  a  private 
one  is  Improperly  constructed,  and  a  special 
tax  bill  Issued  for  the  work  done  thereon  Is  In- 
valid, under  a  charter  provision  declaring  that 
district  sewers  must  connect  with  a  public 
sewer  or  some  natural  course  of  drainage.  He- 
man  V.  Payne,  27  Mo.  App.  481 :  Kansas  City 
use  of  Enrlght  v.  Ratekln,  30  Mo.  App.  416. 

A  drainage  district  may  not  appropriate  a 
natural  water  course  within  the  limits  of  a 
city  which  had  been  previously  appropriated 
and  improved  by  the  city  for  a  drainage  outlet. 
Bishop  V.  People,  200  111.  33,  65  N.  E.  421. 

Under  a  drainage  act  authorizing  the  county 
court  to  empower  the  owners  of  land  to  drain 
them  across  the  lands  of  adjoining  proprietors, 
the  court  has  no  authority  to  authorize  the 
drainage  in  such  a  manner  that  it  will  be  de- 
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posited  and  remain  on  the  lands  of  such  ad- 
joining owners.  French  v.  White,  24  Conn. 
170. 

Under  a  municipal  charter  declaring  that  dis- 
trict sewers  shall  connect  with  a  public  sewer 
or  other  district  sewer,  or  with  the  natural 
course  of  drainage,  an  ordinance  was  Invalid 
where  It  provided  for  the  construction  of  a 
sewer  to  empty  Into  the  bed  of  a  creek  which 
had  become  filled  up  and  obstructed  so  that  it 
was  a  mere  pond  without  an  outlet;  and  spe- 
cial tax  bills  for  work  done  under  the  ordin- 
ance could  not  be  enforced.  Kansas  use  of 
Frear  Stone  &  Pipe  Mfg.  Co.  v.  Swope,  70  Mo. 
446. 

Under  a  charter  provision  requiring  that  dis- 
trict sewers  must  connect  with  a  public  sewer 
or  another  district  sewer,  or  with  the  natural 
course  of  drainage,  the  municipality  cannot  con- 
struct a  district  sewer  to  connect  with  any  nat- 
ural course  of  drainage  it  may  select,  but  It 
must  connect  with  the  natural  course  of  drain- 
age constituting  the  base  or  basis  of  some  part 
of  its  sewer  system ;  and  a  connection  at  a 
point  about  two  blocks  removed  from  a  public 
sewer,  with  a  stream  or  ravine  which  flows  In 
the  same  general  direction  as  the  public  sewer 
and  empties  into  the  same  stream  several  hun- 
dred feet  away,  is  Improper,  as  the  public 
sewer  is  the  proper  base  for  that  part  of  tli.e 
sewer  system.  Bayha  v.  Taylor,  36  Mo.  App. 
427. 

A  charter  provision  that  a  district  sewer 
shall  connect  with  another  district  sewer,  pub- 
lic sewer«  or  natural  course  of  drainage,  is  a 
substantial  matter,  and  must  be  follow^ed  In  an 
ordinance  establishing  a  sewer,  or  the  cost  of 
such  sewer  cannot  be  enforced  by  local  assess- 
ment. Johnson  v.  Duer,  115  Mo.  366,  21  S. 
W.  800. 

Where  an  ordinance  under  which  a  district 
sewer  was  constructed  was  void  by  reason  of 
Its  providing  for  the  connection  of  the  sewer 
with  a  stream  not  constituting  a  natural  course 
of  drainage,  the  special  tax  bills  Issued  thereon 
are  not  rendered  valid  by  the  subsequent  con- 
nection of  the  district  sewer  with  a  public 
one.     Bayha  v.  Taylor,  36  Mo.  App.  427. 

It  need  not  appear  on  the  face  of  an  ordin- 
ance providing  for  the  construction  of  a  sewer 
that  it  will  connect  with  another  sewer  or  nat- 
ural course  of  drainage  as  prescribed  by  stat- 
ute, if  the  provisions  of  thtf  ordinance  do  in 
fact  so  connect  it.  St.  Joseph  v.  Wllshire,  47 
Mo.  App.  125. 

An  assessment  for  the  construction  of  a  sew- 
er is  not  invalid  because  such  sewer  originally 
terminated  In  a  certain  street  and  did  not  afford 
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when  constructed,  is  not  turned  over  to,  or  j 
placed  under  the  control  of,  individuals,  but  | 
remains  in  the  charge  of  the  public  author- 
ities. The  township  8uper\i8ors  are  ex- 
pressly required  by  the  terms  of  the  act  to 
keep  them  in  repair  and  free  from  obstruc- 
tions, and  it  is  made  a  misdemeanor  for  any 
person  or  peraons  in  any  way  to  obstruct 
or  damage  the  same.  This  shows  with  rea- 
sonable certainty  that  the  legislature  had  in 
mind  the  public  welfare,  rather  than  private 
interests.  It  is  possible  that  the  literal 
language  of  the  statute  may  permit,  reading 
it  strictly,  of  a  constniction  such  as  con- 
tended for  by  relators;  but  the  rule  applied 
in  l^teicart  v.  Great  Northern  R.  Co.  65 
Minn.  515,  sub  noin.  Re  Steicart,  33  L.  R.  A. 
427,  68  N.  W.  208,  should  be  applied.  The 
court  there  construed  the  general  statutes 
autliorizing  elevator  companies  to  condemn 


an  elevator  site  upon  the  right  of  way  of 
liny  railway  company,  and  it  was  strenu- 
ously contended  that  the  statute  under 
which  proceedings  there  were  instituted  per- 
mitted the  condemnation  of  such  a  site  for  a 
purely  private  use  and  purpose.  The  court, 
in  disposing  of  the  contention,  said  (and 
the  remark  is  pertinent  to  the  case  at  bar ) , 
"Where  one  construction  of  a  statute  will 
make  it  void  for  conflict  with  the  Constitu- 
tion, and  another  wx^uld  render  it  valid,  the 
latter,  if  not  a  forced  and  unreasonable  one, 
will  be  adopted,  although  the  former,  at 
first  view,  is  otherwise  the  more  natural  in- 
terpretation of  the  language  used."  To  hold 
that  the  legislature  intended  by  the  enact- 
ment of  the  statute  under  consideration  to 
further  public  interests  is  not  a  forced  or  un- 
reasonable construction  of  the  law,  though, 
at  first  view,  a  contrary  intent  might  seem 


a  proper  outlet,  where  at  the  time  such  Im- 
provement was  determined  upon,  the  ultimate 
extension  thereof  to  a  river  was  contemplated, 
and  sucii  extension  wns  made  within  a  year  so 
as  to  aflford  a  proper  outlet.  Wilson  v.  Cin- 
cinnati, 5  Ohio  N.  P.  68. 

It  is  no  defense  to  a  levy  of  a  special  assess- 
ment upon  contiguous  lands  for  the  construc- 
tion of  a  sewer  within  a  municipal  corporation 
that  the  system  adopted  requires  such  drain- 
age to  be  discharged  into  a  lalce,  and  is  against 
public  policy.  The  question  as  to  whether  the 
lands  and  lots  of  the  city  shall  be  drained,  and 
how  and  when  it  shall  be  done,  are  within  the 
legislative  discretion  of  the  city  authorities. 
Rich  V.  Chicago.  152  111.  18,  38  X.  E.  255. 

The  fa^t  that  a  sewer  built  by  a  municipality 
discharges  into  a  private  stream,  however  It 
may  affect  the  rights  of  the  proprietors  of  that 
stream,  does  not  relieve  a  person  assessed  for 
the  construction  of  the  sewer  from  liability 
on  the  assessment.  Cone  v.  Hartford,  28  Conn. 
363. 

The  owner  of  a  private  property  In  a  drainage 
district  has  no  such  vested  property  right  In 
the  sewers  of  the  district  as  to  entitle  him  to 
claim  protection  of  a  court  of  chancery,  by  in- 
junction, to  prevent  one  outside  of  the  district 
from  connecting  drains  from  his  premises  with 
the  district  sewers  under  a  license  from  the 
corporate  authorities  of  the  district,  merely 
because  he  has  paid  special  assessments  for  the 
cost  of  such  sewers,  in  the  absence  of  any  show- 
ing that  his  private  property,  or  the  sewers  for 
which  he  has  been  assessed  as  a  special  l>enent, 
will  certainly  be  materially  diminished  in  value 
by  reason  of  the  connection.  Springer  v.  Wal- 
ters, 139  111.  419,  28  N.  E.  761,  Affirming  37 
111.  App.  326. 

Under  a  municipal  charter  providing  that 
district  sewers  shall  connect  with  a  public 
sewer  or  other  natural  source  of  drainage,  an 
ordinance  authorizing  the  construction  of  a  dis- 
trict sewer  is  not  invalid  by  reason  of  its  au- 
thorizing a  connection  with  a  district  sewer, 
where  such  sewer  connects  directly  with  a  pub- 
lic sewer,  and  is  of  ample  capacity  for  such 
purpose.     Eyerman  v.  Blalssiey,  78  Mo.  145. 

In  the  absence  of  statutory  liability,  one 
drainage  district  is  not  under  legal  obligation 
to  contribute  towards  or  pay  the  cost  of  enlarg- 
ing the  ditches  of  a  lower  district  so  as  to  af- 
ford an  outlet  for  the  increased  flow  therein 
caused  by  the  connection  of  the  ditches  of  the 
other  therewith,  where  the  ditches  of  both  dis- 
tricts are  located  in  the  same  natural  depres- 
sion, or  regular  channel.  Icnown  as  a  slough, 
and  the  lands  in  the  flist-named  district  are  the 
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upper  or  dominant  lands,  and  the  lands  of  the 
otlier  the  lower  or  servient  lands ;  the  effect  of 
such  connection  by  the  upper  district  l)eing, 
uot  to  change  the  natural  flow  of  the  surface 
water,  but  to  increase  its  flow  in  the  regular 
channel  in  which  it  was  accustomed  to  flow  be- 
fore. Kanlsnlcee  Drainage  Dist.  v.  Lalce  Forlc 
Special  Drainage  Comrs.  130  111.  261,  22  N.  E. 
607.  Reversing  29  111.  App.  86. 

Under  a  statute  authorizing  inclosure  com- 
missioners to  drain  lands  in  their  district,  they 
are  not  authorized  to  alter  the  di'alns  so  as  to 
overload  an  ancient  drain  flowing  through  lands 
outside  their  district.  Dawson  v.  Paver.  5  Hare, 
415.  16  L.  J.  Ch.  N.  S.  274,  11  Jur.  766. 

County  commissioners  have  no  authority  to 
construct  a  ditch  beyond  the  lioundaries  of 
their  own  county,  in  the  absence  of  a  clear  and 
unmistalcabie  grant  of  such  right  by  the  legis- 
lature ;  and  jurisdiction  for  that  purpose  can- 
not be  conferred  by  the  mere  waiver  or  volun- 
tary entry  of  appearance  by  landowners  in  an- 
other county.  Schamp  v.  Kennedy,  16  Ohio  C. 
C.  604. 

A  township  may  not  extend  its  drainage  Into 
an  adjoining  township  without  a  petition  for 
that  purpose,  signed  by  a  majority  of  the  own- 
ers of  the  property  to  be  benefited  thereby  in 
the  adjoining  township.  Chatham  Twp.  v. 
Dover  Twp.  12  Can.  S.  C.  321. 

The  Ontario  drainage  law  providing  that 
when  a  drain  constructed  in  one  municipality 
is  used  as  an  outlet,  or  will  provide  an  out- 
let, for  drainage  from  lands  in  another  munici- 
pality, lands  beneflted  may  be  assessed  for  their 
proportion  of  the  cost,  applies  to  drains  prop- 
erly so-called,  and  does  not  include  original 
water  courses  that  have  been  deepened  or  en- 
larged. Broughton  v.  Grey  Twp.  27  Can.  S.  C. 
195,  Reversing  23  Ont.  App.  Uep.  601. 

A  section  of  the  farm  drainage  act  of  Il- 
linois, providing  that  another  drainage  district 
may  connect  with  ditches  of  a  drainage  dis- 
trict upon  payment  of  the  cost  of  enlarging  such 
ditches  to  accommodate  the  Increased  flow  caused 
by  the  connection,  does  not  apply  to  and  impose 
such  burden  upon  a  connecting  drainage  dis- 
trict formed  under  another  and  wholly  inde- 
pendent drainage  act,  but  is  confined  to  drain- 
age districts  formed  under  tliat  act,  by  virtue 
of  a  clause  therein  providing  that  such  act 
sliail  not  affect  other  independent  drainage 
laws,  but  sliall  apply  only  to  such  districts  as 
are  provided  for  in  that  act.  Kanlcakee  Drain- 
age I>lst.  V.  litike  Forlc  Special  Drainage  Comrs. 
130  111.  261.  22  N.  E.  607.    • 

A  landowner  within  a  drainage  district  or- 
ganized under  the  farm  drainage  law  of  lillnola 
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its  more  natural  interpretation.  As  said,  in  , 
substance,  in  Curryer  v.  Merrill,  25  Minn. 
1,  33  Am.  Rep.  450,  as  a  sequence  it  logic- 
4illy  follows  that  every  statute  duly  passed 
by  the  legislature  is  presumably  valid,  and 
this  presumption  is  conclusive  unless  it 
aillrmatively  appears  to  be  in  conflict  with 
.some  provision  of  the  Constitution;  and,  in 
■order  to  justify  a  court  in  pronouncing  it 
invalid,  its  repugnancy  with  the  Constitu- 
tion "must  be  so  clear,  plain,  and  palpable 
a^  to  leave  no  reasonable  doubt  or  hesita- 
tion upon  the  judicial  mind." 

It  is  further  claimed  in  support  of  the 
contention  that  the  law  is  unconstitutional 
that  no  provision  is  made  therein  for  the 
determination  by  the  board  of  county  com- 
missioners, or  otherwise,  of  the  question 
whether  a  proposed  improvement  thereunder 
will  result  beneficially  to  the  public.    As  we 


have  already  noted,  the  question  as  to  the 
propriety,  wisdom,  and  public  necessity  of 
statutes  of  this  kind  is  one  exclusively  for 
the  legislature  to  determine;  but  the  ques- 
tion whether  a  particular  improvement  un- 
der such  a  statute  will  promote  the  public 
health,  convenience,  or  welfare  is  one  of  law, 
which  is  beyond  the  power  of  the  legislature 
to  determine  to  the  exclusion  of  the  courts. 
And  if  it  be  essential  to  the  validity  of  any 
such  statute  that  provision  be  made  for  the 
detenu inatiou  of  that  question,  we  have  to 
determine  whether  this  act  makes  such  pro- 
vision, and  casts  that  duty  upon  the  board 
of  county  commissioners.  We  are  of  opin- 
ion that,  fairly  cou-strued,  and  invoking  the 
rule  as  to  implications  and  intendments  in 
the  construction  of  statutes,  the  board  of 
commissioners  is  required  to  pass  upon  that 
question  before  final  action  is  taken.      The 


may,  by  mandamus,  compel  drainage  commis- 
sioners so  to  alter  the  system  as  to  provide  an 
outlet  of  sufficient  capacity  to  drain  all  the 
lands  of  the  district,  where  he  is  taxed  for 
the  Improvement,  but  receives  no  benefits  there- 
from by  reason  of  the  insufficient  depth  of  the 
outlet  provided.  Under  the  statute  the  duty  of 
the  commissioners  to  provide  outlets  of  ample 
capacity  for  the  waters  of  the  district  Is  man- 
datory. Peotone  &  M.  Union  Drainage  DIst. 
No.  1  V.  Adams.  163  III.  428,  45  N.  E.  206,  Af- 
Qrming  61  111.  App.  435. 

A  contention,  in  an  action  to  have  declared 
void  an  assessment  for  a  branch  sewer,  tbat  it 
is  not  connected  with  any  sewer  established  by 
ordinance  as  a  main  public  sewer.  Is  of  no  avail 
when  the  sewer  Is  In  fact  a  main  public  sewer. 
4ind  so  accepted  and  paid  for  by  the  city  coun- 
cil, although  not  established  by  ordinance. 
Akers  v.  Kolkmeyer  (Mo.  App.)  71  S.  W.  536. 

4.  Eirpcnaiveness. 

If  the  drainage  of  property  will  cost  more 
than  the  property  will  be  worth  after  the  Im- 
provement is  completed,  that  fact  should  pre- 
vent further  proceedings,  and.  In  most  Instances, 
will  do  so.  When,  however,  the  making  of  the 
Improvement  lies  In  the  discretion  of  a  body  not 
directly  interested  In  the- property,  and  the  rule 
is  applied  that  liability  for  the  cost  does  not 
depend  on  the  benefit  (see  note  to  Heffner  v. 
Cass  &  Morgan  Counties  [111.]  58  L.  R.  A.  353), 
it  may  happen  that  the  expense  of  the  Improve- 
ment Is  excessive.  But  In  most  Instances  all 
p^^rsons  concerned  endeavor  to  prevent  such  a 
result.  If,  however,  the  levying  of  the  assess- 
ment is  regarded  as  an  exercise  of  the  taxing 
power,  there  is  no  constitutional  protection 
against  It. 

Evidence  that,  collectively,  the  lands  affected 
by  the  construction  of  a  public  ditch  were  of 
no  more  value  with  than  without  the  proposed 
drainage  Is  inadmissible  to  sustain  a  remon- 
strance that  the  cost  of  the  ditch  exceeds  the 
aggregate  benefits,  where  the  aggregate  bene- 
fits to  lands,  the  owners  of  which  are  making 
DO  objections  to  the  assessment,  exceed  the  cost 
of  the  drain.  Earhart  v.  Farmers'  Creamery, 
148  Ind-  70.  47  N.  E.  226. 

A  proceeding  for  condemnation  of  a  right  of 
way  for  a  drain  cannot  be  defeated  on  the 
ground  that  the  statute  authorizing  It  Is  un- 
constitutional because  the  tax  for  the  Improve- 
ment is  void  so  far  as  it  exceeds  the  benefit 
received,  where  the  statute  expressly  provides 
that  the  benefit  and  cost  shall  be  ascertained 
l)efore  any  proceedings  are  taken,  and  that,  If 
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the  cost  exceeds  the  benefit,  the  commissioners 
can  proceed  no  further  with  the  enterprise. 
Redmou  v.  Chacey,  7  N.  D.  231,  73  N.  W.  1081. 

A  bill  by  a  landowner  to  enjoin  drainage  com- 
missioners from  making  appropriations  from 
the  general  fund  to  construct  certain  subordin- 
ate ditches  not  necessary  for  the  general  drain- 
age of  the  whole  district  cannot  be  maintained 
In  the  absence  of  positive  allegations  that  such 
ditches  are  not  within  the  original  purpose  for 
which  the  corporate  funds  may  be  used,  so  that 
all  lands  within  the  district  shall  receive  their 
proper  and  equal  benefits,  as  contemplated  when 
the  lauds  were  classified.  McFadden  v.  White, 
31   111.  App.  109. 

An  assessment  for  a  sewer  Is  not  invalid,  al- 
though the  city  officers  have  no  means  of  ascer- 
taining what  the  Improvement  will  cost,  where 
It  does  not  appear  that  the  assessment  Is  too 
large,  or  that  the  authorities  have  acted  dis- 
honestly In  the  matter.  Loomls  v.  Little  Falls, 
66  App.   Dlv.  299,  72  N.  Y.  Supp.  774. 

Pumping  works  and  alley  sewers,  being  ad- 
juncts to  the  main  sewer  and  necessary  aids 
to  Its  successful  operation,  are  properly  Included 
as  part  of  the  cost  of  constructing  the  main 
sewer.  McChesney  v.  Hyde  Park,  151  111.  634, 
37   N.  E.  858. 

Attorneys'  fees  cannot  be  assessed,  taxed  up, 
and  collected  as  a  part  of  the  expenses  of  the 
location  or  construction  of  a  ditch  from  the 
landowners  affected.  In  the  absence  of  a  statu- 
tory provision  therefor  in  the  law  authorizing 
the  ditch.     Kersey  v.  Turner,  99  Ind.  257. 

b.  Niceseity  of   deaignaiing. 

1.  In   general. 

The  proceedings  for  the  establishment  of  a 
drain  are  usually  required  to  designate  the 
plans,  route,  specifications,  estimates,  and  all 
other  matters  necessary  to  distinguish  the  par- 
ticular Improvement  contemplated,  and  to  give 
persons  whose  property  will  be  taken,  or  who 
will  be  taxed  for  it,  all  information  which  they 
may  require  In  forming  an  intelligent  Judgment 
as  to  what  attitude  to  assume  towards  the  Im- 
provement. 

To  entitle  Jersey  City  to  build  a  sewer,  a 
plan  of  it  must  first  be  made  and  adopted  by 
resolution  of  the  board  of  aldermen,  approved 
by  the  mayor,  and  the  notice  to  landowners  to 
appear  and  be  heard  in  objection,  while  not  re- 
quired to  take  any  particular  form,  must  be 
sufficiently  definite  to  inform*  them  of  tlie  nature 
and  extent  of  the  proposed  work.  State.  Coar, 
Prosecutor,  v.  Jersey  City,  35  X.  J.  L.  404. 
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statute  provides  for  tiling  with  the  county 
auditor  a  petition  for  the  location  of  a  pro* 
posed  ditcn,  upon  the  filing  of  which  that 
official  is  required  to  give  notice^  by  publish- 
ing and  posting  the  same,  to  all  interested 
parties,  of  a  time  and  place  "of  hearing  to 
be  had  thereon."  At  the  hearing  the  board 
must  determine  whether  to  entertain  the  pe- 
tition. If  entertained,  they  are  required  to 
appoint  a  civil  engineer,  whoae  duty  it  is  to 
make  a  survey  of  the  proposed  ditch,  report- 
ing the  same  to  the  board.  Whereupon 
viewers  are  to  be  appointed,  who,  in  turn, 
examine  the  route  of  the  proposed  ditch,  es- 
timate the  damages  and  benefits  to  accrue 
from  its  construction,  and  report  the  same 
to  the  board.  After  all  these  preliminary 
steps  are  taken,  a  second  notice  of  hearing 
is  provided  for,  giving  therein  a  time  and 
place  of  hearing  upon  the  petition,  at  which. 


the  statute  provides,  the  board  shall  "pro- 
ceed to  hear  and  consider  the  same,  and  all 
prsons  interested  may  appear  and  be  heard 
by  and  before  them.''  It  will  be  observed 
that  two  hearings  are  required  to  be  had, — 
one  at  the  time  of  filing  the  petition,  and 
one  following  the  report  of  the  viewers;  and 
the  question  presented  is  whether  it  is  the 
duty  of  the  board  to  determine  at  either  that 
the  proposed  ditch,  if  constructed,  will  pro- 
mote the  public  interests.  All  parties  inter- 
ested are  thus  afforded  an  opportunity  to> 
appear  and  be  heard;  and  manifestly  the 
hearing  must  be  had  on  all  questions  perti- 
nent to  the  pending  proceedings,  and  partic- 
ularly the  controlling  question  whether  the 
relief  prayed  for  may,  under  the  Ck)nstitu- 
tion  and  laws  of  the  state,  be  granted.  If 
this  were  not  so,  and  the  legislature  did  not 
contemplate  such  a  hearing,  then  the  provi- 


An  order  establishing  a  sewer  must  be  reason- 
ably definite  when  made,  as  Important  rights 
of  the  parties  are  then  fixed.  Sheehan  v.  Fltch- 
burg,  131  Mass.  523. 

An  Indefinite  order  for  the  laying  out  oC  a 
sewer  cannot  be  aided  by  subsequent  plans  made 
at  the  time  of  construction.     Ibid. 

But  a  sewer  assessment  is  not  invalidated  by 
mere  failure  of  municipal  authorities  to  com- 
ply with  provisions  of  the  ordinance  as  to  mak- 
ing and  recording  plane  of  the  Improvement 
which  had  no  relation  to  the  assessment.  Kelso 
V.  Boston,  120  Mass.  297. 

Substantial  compliance  of  the  ordinance  with 
a  statute  requiring  the  specification  of  the  na- 
ture, character,  locality,  and  description  of  a 
sewer  improvement  to  render  the  assessment 
valid  is  sufficient.  Pearce  v.  Hyde  Park,  126 
111.  287,  18  N.  E.  824. 

An  ordinance  of  a  municipal  corporation  for 
the  construction  of  a  sewer  is  not  rendered  un- 
certain by  reason  of  the  caption  failing  to  state 
that  Its  purpose  in  part  was  to  provide  for 
house  connections  with  the  sewer.  The  sewer 
catch-basins,  manholes,  and  house  connections 
are  all  parts  of  one  improvement.  Hinsdale  v. 
Shannon,  182  111.  312,  55  N.  E.  327. 

The  order  of  the  probate  court  establishing 
a  drain  should  describe  the  lands  belonging  to 
the  several  owners  respectively,  so  that  the  spe- 
cial commissioners  may  value  the  premises. 
Bennett  v.  Olney,  56  Mich.  634,  23  N.  W.  449. 

The  statutory  requirements  as  to  the  acts 
to  be  done  by  commissioners  in  constructing 
sewers,  such  as  the  filing  of  plans  and  specifi- 
cations of  the  work,  must  be  complied  with  be- 
fore an  assessment  can  be  made  upon  abutting 
property  for  the  cost  of  It.  Kneeland  v.  Mil- 
waukee, 18  Wis.  412. 

An  assessment  for  the  construction  of  sewers 
and  other  work,  including  cribbing,  manholes, 
and  fiush  tank,  is  void,  when  the  description 
in  the  resolution  of  intention  is  Insufficient  as 
to  the  dimensions,  nature,  and  character  of  the 
work  and  the  materials  to  be  used.  McDonnell 
V.  Glllon,  134  Cal.  329.  66  Pac.  314. 

A  statute  of  Illinois  vesting  corporate  au- 
thorities of  cities  with  power  to  construct 
drains  contemplates  that  such  drains  will  be 
constructed  for  the  purpose  of  draining  lands 
within  their  corporate  limits,  and  an  ordinance 
providing  for  the  construction  of  a  sewer  by 
special  assessment  cannot  correctly  specify  its 
nature  and  character,  as  required  by  statute, 
without  designating  in  some  way  the  territory 
to  be  drained,  and  making  such  reasonable  pro- 
visions AS  are  necessary  to  effect  such  drain- 
60  L.  R.  A. 


age.  Hyde  Park  v.  Carton,  132  HI.  100,  23  N. 
E.  590. 

Mere  clerical  errors  in  the  plans  under  which 
sewers  are  constructed  will  not  defeat  the  as- 
sessments therefor,  if  the  work  is  done  in  sub- 
stantial conformity  to  the  ordinance  and  to  the 
intention  of  the  parties.  Eyermann  v.  Proven- 
chere,  15  Mo.  App.  256. 

The  word  "fall,"  In  a  clause  of  an  ordinance 
specifying  the  location  and  construction  of  a 
sewer,  will  be  construed  to  mean  "rise,"  where 
the  effect  of  a  literal  interpretation  would  be 
the  construction  of  a  sewer  with  the  outlet 
higher  than  the  starting  point,  and  it  is  evident 
from  other  sections  of  the  ordinance  and  from 
the  plans  and  specifications  that  the  latter  word 
was  Intended.  Steele  v.  River  B'orest,  141  111. 
302,  30  N.  K.  1034. 

2.  Estimates  of  cost. 

Failure  to  observe  a  charter  provision  requir- 
ing a  detailed  estimate  of  the  cost  of  a  sewer 
to  be  obtained  before  proceeding  with  the  work 
renders  the  proceedings  void,  and  the  assess- 
ment levied  for  the  sewer  Illegal.  Mills  v.  De- 
troit, 95  Mich.  422,  54  N.  W.  897. 

A  contract  for  a  sewer,  executed  by  a  munici- 
pal corporation  before  an  estimate  has  been 
made  of  the  probable  expense  of  the  work,  is  in- 
valid, so  that  no  charge  can  be  created  against 
abutting  property  thereunder.  People  ex  tch 
Moore,  v.  New  York,  5  Barb.  43. 

A  provision  in  a  ditching  law  authorising  per- 
Rions  desiring  to  make  application  under  an  act 
for  the  construction  of  a  ditch  to  employ  an 
engineer  to  enter  upon  such  lands,  over  which 
the  proposed  ditch  is  to  run,  as  may  be  neces- 
sary to  make  a  survey  and  schedule  and  an  es- 
timate of  the  cost  of  construction,  does  not  re- 
quire the  making  of  such  survey  and  estimate 
before  the  making  of  the  application,  unless  the 
same  is  necessary  to  state  the  facts  required  to 
DC  contained  therein.  Slusser  v.  Ransom,  3& 
Ind.  506. 

A  provision  of  a  city  charter  limiting  the  cost 
of  an  improvement  to  the  amount  of  the  appro- 
priation made  therefor  which  was  based  upon 
the  estimate  made  at  the  time  of  the  adoption 
of  the  ordinance  authorizing  the  work  applies 
only  to  Improvements  paid  for  out  of  the  city 
treasury,  and  not  to  those  paid  by  a  special  tax 
against  the  property  benefited.  Hill  v.  Swing- 
ley,  159  Mo.  45,  60  S.  W.  114. 

A  Judgment  confirming  a  special  assessment 
levied  upon  land  in  a  drainage  district  cannot 
be  attacked  in  a  proceeding  to  foreclose  the  Hen 
for  the  unpaid  assessment,  upon  the  ground  that 
the    whole    assessment    exceeds    the    estlmatedK 
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aion  for  the  notice  of  time  and  place  thereof 
becomes  practically  inoperative  and  mean- 
ingless. Clearly  the  lawmakers  could  not 
have  been  so  careful  in  respect  to  requiring 
these  notices  merely  for  the  purpose  of  en- 
abling interested  parties  to  appear  and  raise 
objections  going  merely  to  the  regularity  of 
the  proceedings,  for  the  regularity  of  the 
steps  taken  is  of  no  very  great  importance. 
The  notice  to  interested  parties,  affording 
them  an  opportunity  to  be  heard  on  the 
merits  of  the  proceedings,  is  the  important 
step.  The  legislature  had  no  authority  to 
authorize  the  construction  of  a  ditch,  except 
for  public  purposes;  the  commissioners 
have  no  power  to  order  one  constructed  for 
a  private  purpose;  and  the  question  whether 
a  proposed  ditch  may  be  constructed  at  all 
depends  primarily  upon  whether  it  will  re- 
sult in  a  public  benefit.     To  authorize  pro- 


ceedings under  the  statute,  therefore,  that 
question  must  be  determined  either  at  the- 
preliminary  hearing  upon  the  petition,  or 
at  the  second  or  final  hearing.  While  the 
statute  does  not,  in  express  terms,  require 
the  board  to  determine  it,  the  existence  of 
the  fact  being  essential  to  their  authority  to- 
proceed  in  any  case,  and  essential  to  the 
validity  of  the  statute,  too,  the  power  to  de- 
termine it  must  be  implied.  It  is  stated  as 
a  general  rule  in  Black,  Interpretation  of 
Laws,  02,  that  every  statute  is  understood 
to  contain,  by  implication,  if  not  by  its  ex- 
press terms,  all  such  provisions  as  may  be 
necessary  to  effectuate  its  object  and  pur> 
pose,  or  to  make  effective  the  rights,  powers, 
privileges,  or  jurisdiction  which  it  grants, 
and  also  all  such  collateral  and  subsidiary 
consequences  as  may  be  fairly  and  logically 
inferred  from  its  terms.    An  application  of 


cost  of  the  work  and  the  expense  of  the  assess- 
ment.  Uammond  v.  People,  160  111.  545,  48  N. 
E.  573. 

When  the  cost  of  a  sewer  draining  a  district 
lying  partly  in  three  towns  Is  apportioned 
among  the  three,  and  the  amount  apportioned  to 
each  is  .assessed  upon  lands  within  that  town 
embraced  in  the  drainage  area,  if  the  lots  are 
not  assessed  more  than  the  value  of  their  actual 
benefits,  and  if,  also,  the  assessment  is  not  im- 
properly distributed,  the  fact  that  the  estimated 
cost  according  to  the  drainage  area  proves 
greatly  disproportionate  to  the  actual  cost  ac- 
cording to  the  beneQts  conferred  which  is  the 
method  adopted  and  required  by  statute  In  as- 
signing to  each  town  the  amount  it  is  to  pay, 
is  a  ground  of  complaint,  neither  of  the  town 
itself  in  its  corporate  capacity,  nor  of  the  land- 
owners assessed.  State,  King,  Prosecutor,  v. 
Reed.  43  N.  J.  L.  186,  Af&rmed  in  48  N.  J.  L. 
370,  5  Atl.  178. 

Under  the  statutes  of  Illinois,  a  municipal 
corporation  may  pass  an  ordinance  providing 
for  the  construction  of  a  sewer  la  one  of  its 
streets,  the  cost  thereof  to  be  paid,  one  half 
by  general  tax,  and  one  half  by  special  taxa- 
tion to  be  levied  on  the  property  contiguous  to 
the  improvement  in  proportion  to  the  benefits 
accruing  to  the  respective  parcels  of  land  along 
the  line  of  the  improvement  by  the  making 
thereof :  and  It  is  not  necessary  to  its  validity 
that,  before  its  passage,  an  examination  shall 
have  been  made  of  such  property  and  the  prob- 
able benefits  thereto  by  the  construction  of  the 
sewer  have  been  determined  to  be  one  half  the 
cost  thereof,  since  special  taxation  does  not  Im- 
ply special  benefit  or  any  benefit,  and  no  atten- 
tion need  be  paid  thereto,  after  that  mode  of 
taxation  Is  adopted,  further  than  may  'be  paid 
by  the  cliy  council  in  determining  which  par- 
ticular one  of  the  several  modes  of  special  tax- 
ation of  contiguous  property  open  to  them  shall 
be  resorted  to.  This  being  a  proceeding  by  spe- 
cial taxation, '  and  not  by  special  assessment, 
the  steps  required  to  be  taken  in  the  latter  case 
need  not  be  regarded.  Galesburg  v.  Searles, 
114  111.  217,  29  N.  E.  686. 

A  tax  for  a  sewer  Is  not  illegal,  although 
neither  the  resolution  ordering  the  sewer,  nor 
the  one  that  assesses  the  tax,  in  terms  fixes 
the  dimensions  of  the  sewer,  or  names  the  gross 
amount  to  be  paid  therefor,  or  the  amount  of 
tax  to  be  assessed  upon  each  tract  of  land,  and 
the  owner  thereof,  when  the  resolution  assess- 
ing the  tax  named  the  street  through  which  the 
sewer  was  to  be  constructed  and  the  terminal 
points  and  ordered  that  the  tax  be  assessed  and 
l^vlpd  on  each  lot,  part  of  lot,  or  tract  of 
60  L.  R.  A. 


ground  in  the  sum  and  to  the  amount  shown 
by  the  plat  of  the  city  engineer,  which  plat 
showed  the  amount  to  be  assessed  to  each 
square  foot,  the  number  of  square  feet  in  each 
tract  of  ground,  and  the  total  assessment  for 
each  tract  of  ground  subject  to  be  assessed  for 
the  sewer.  Dlttoe  v.  Davenport,  74  Iowa,  66,. 
36  N.  W.  895. 

3.  Route. 

The  description  of  a  proposed  drain  in  the 
application  therefor  is  sufficient  where  It  ap- 
proximately indicates  the  route  and  termini. 
Hauser  v.  Burbank,  117  Mich.  463,  76  N.  W. 
109 ;  State  ex  rel.  Utick  v.  Polk  County. 

A  petition  to  establish  a  drain  sufficiently  de- 
scribes it  where  it  contains  a  description  of  the 
line  of  the  drain,  together  with  a  table  show- 
ing the  numbers  of  the  stations  and  the  depth 
and  width,  so  that,  if  the  line  indicated  be 
taken  to  mean  the  center  line  of  the  strip  to 
be  taken,  the  description  is  definite  and  certain. 
Anketell  v.  Hayward,  119  Mich.  525,  78  N.  W. 
557. 

The  description  of  a  proposed  drain  to  com- 
mence at  a  specified  point  upon  a  designated 
water  course  which  Is  to  be  deepened,  widened, 
and  straightened  through  given  sections  ter- 
minating at  a  point  indicated,  sufficiently  com- 
plies with  a  statutory  provision  requiring  n 
general  description  of  the  beginning,  the  route, 
and  the  terminus  of  the  drain.  Brady  v.  Hay- 
ward,  114  Mich.  326,  72  N.  W.  233. 

An  omission  of  the  name  of  a  street  through- 
out from  the  legislative  proceedings  for  the 
construction  of  a  sewer  is  a  defect  which  i» 
fatal  to  an  assessment  on  the  property  located 
thereon  for  the  construction  thereof,  where  the 
descriptions  of  property  affected  by  the  Im- 
provement ai'e  by  streets.  Cincinnati  v.  Hon- 
nlgfort,  32  Ohio  L.  J.  32. 

A  petition  to  lay  out  a  township  drain  is  suf- 
ficient wLere  It  gives  the  terminal   points  and 
I  the  direction  which  it  is  to  run,  with  the  dls- 
I  tances.     Clark  v.  Teller,  50  Mich.  618,  16  N.  W. 
167. 

A  petition  to  lay  out  a  drain  Is  insufficient 
to  confer  Jurisdiction  upon  the  drain   commis- 
sioner where  the  course  of  the  proposed  drain 
Is  left  to  the  determination  of  the  commission- 
I  er.     Null  V.  Zierle,  52  Mich.  640,  18  N.  W.  348. 
I      A  description  of  a  proposed  township  drain 
I  In  an  application   therefor  Is  too  Indefinite  to- 
I  authorize    official    action,    where   It   allows   the 
I  commissioner    to    determine    the    distance    and 
direction   of  the  drain.     Frost  v.   Leatherman, 
'  55  Mich.  33,  20  N.  W.  705. 
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this  rale  is  illustrated  bv  the  case  of  Wood- 
ruff V.  Olmdale,  26  Minn.  78,  1  N.  \V.  581, 
where  the  court  construed  Laws  1873,' chap. 
5,  providing  for  the  laying  out  of  public 
highways.  That  statute  authorized  the 
town  board  of  supervisors  to  open  and  lay 
out  highways,  upon  certain  provisions  of 
the  statute  being  complied  with,  and  pro- 
vided for  the  assessment  of  damages,  but 
nowhere  provided  for  the  payment  of  the 
same.  In  speaking  of  this  omission,  the 
couit  said:  "The  only  point  made  is  that 
the  act  is  unconstitutional  because  it  does 
not  provide  for  payment  of  the  damages 
assessed.  If  no  such  provision  were  found 
in  the  act,  of  course,  it  would  be  unconsti- 
tutional. There  is  no  expi-ess  provision  to 
that  effect.  But  rather  than  hold  the  law 
to  be  void,  the  court  will  find  such  provi- 
sion by  implication,  if  the  act  will  admit  of 


such  a  construction."  In  the  case  of  Paul- 
sen V.  Portland^  149  U.  S.  30,  37  L.  ed.  637, 
13  Sup.  Ct.  Rep.  750,  the  court  had  under 
consideration  the  validity  of  certain  ordi- 
nances of  the  city  of  Portland  authorizing 
the  construction  of  drains  and  sewers,  and 
the  assessment  of  private  property  to  defray 
the  expense  thereof.  The  ordinances  failed 
to  provide  for  notice  to  interested  parties, 
and  it  was  insisted  that  they  were  unconsti- 
tutional and  void,  as  a  taking  of  private 
proi)erty  without  due  process  of  law.  The 
couit  held  that  if  notice  was  in  fact  given 
'  to  all  interested  parties,  though  the  ordi- 
nance did  not  require  it  in  express  terms., 
there  was  no  violation  of  the  Constitution, 
and  the  proceedings  in  laying  out  the  sewers 
were  sustained.  In  the  case  at  bar  the 
petition  for  the  proposed  ditch  distinctly 
alleged  that  its  construction  would  benefit 


An  application  for  the  establishment  of  a 
drain  which  gives  Its  dimensions  and  describes 
a  line  between  the  teinnlnl.  Is  Insufficient  where 
It  fails  to  state  which  side  of  the  line  the  land 
should  be  taken,  or  to  jplve  any  data  from 
which  It  can  be  ascertained.  Bennett  v.  Olney, 
56   Mich.  634.   23  N.  W.  449. 

A  view  taken  by  the  jury  to  determine  the 
necessity  for  a  public  ditch  Is  defective  where 
it  does  not  point  out  the  line  of  the  ditch,  or 
specify  Its  dimensions,  but  refers  to  It  merely 
by  name.  Chapman  v.  Clark.  49  Mich.  303,  13 
N.  W.  601. 

A  proceeding  to  lay  out  a  public  ditch  will  be 
quashed  where  the  venire  to  summon  the  jury 
failed  to  give  the  dimensions  of  the  ditch,  or 
to  Indicate  the  line  of  it  with  any  precision. 
Ibid. 

4.  Dimensions. 

Proceedings  to  condemn  land  for  drainage 
purposes,  under  a  statute  requiring  commission- 
ers to  determine  the  route,  with  length  and 
average  depth,  of  the  proposed  ditch,  are  void 
where  the  ditch  is  described  only  as  a  line, 
without  description  of  width  or  average  depth, 
and  It  does  not  appear  what  specific  land  has 
been  condemned,  what  kind  of  a  ditch  has  been 
approved  of,  or  on  what  basis  the  commission- 
ers acted.     Milton  v.  Wacker.  40  Mich.  229. 

An  ordinance  of  a  municipal  corporation  for 
the  construction  of  a  sewer  Is  void  for  uncer- 
tainty where  the  only  description  a.s  to  the 
depth  and  grade  is  that  "said  sewer  shall  be 
laid  at  a  proper  depth  and  grade  to  give  proper 
fall  and  drainage."  Alton  v.  Mlddleton,  158 
III.  442,  41  N.  K.  926. 

Under  a  charter  authorising  the  city  coun- 
cil to  construct  sewers  of  such  dimensions  as 
may  be  prescribed  by  ordinance,  the  council 
cannot  delegate  the  power  thus  given  to  deter- 
mine the  dimensions  of  a  sewer;  and  an  ordin- 
ance authorizing  the  construction  of  a  sewer 
of  such  dimensions  as  the  city  engineer  may 
deem  requisite  Is  void.  St.  Louis  use  of  Mur- 
phy V.  Clemens,  43  Mo.  395,  Expressly  Overrul- 
ing St.  liouls  V.  Oeters,  36  Mo.  456,  so  far  as 
it  asserts  a  contrary  principle. 

But  Judge  Baker  held  that  the  failure  of  the 
city  council  to  state,  either  In  its  notice  of  the 
passage  of  a  resolution  for  the  construction  of 
a  sewer,  or  In  the  resolution  Itself,  the  size  of 
the  proposed  sewer,  as  required  by  statute,  does 
not  deprive  it  of  jurisdiction  to  order  the  Im- 
provement, and  Is  not  a  ground  for  enjoining 
the  collection  of  the  assessment  therefor.  Rick- 
cords  V.  Hammond,  67  Fed.  380. 
10  L.  R.  A. 


Under  a  charter  authorizing  the  construction 
of  public  and  district  sewere.  the  former  to 
lie  paid  for  by  the  city  and  the  latter  by  special 
tax  upon  the  property  located  in  the  district, 
the  district  sewers  to  be  constructed  upon  rec- 
ommendation of  the  board  of  public  improve- 
ment, and  to  be  of  such  dimensions  as  It  may 
presv^rlbe,  the  character  of  a  sewer  constructed 
as  a  district  sewer  and  of  the  prescribed  dimen- 
sions Is  not  open  to  attack  In  collateral  proceed- 
ings to  enforce  the  special  tax,  on  the  ground 
that  Its  main  stem,  being  8  feet  wide,  consti- 
tutes a  public  sewer.  Ileman  v.  Allen,  156  Mo. 
r>:U.  57  S.  W.  5.">9,  Affirmed  In  181  U.  S.  402  b. 
45  L.  ed.  022.  21  Sup.  Ct.  Rep.  645. 

5.  Material  and  openings. 

An  ordinance  directing  the  construction  of 
several  sewers  sufficiently  conforms  to  a  pro- 
vision of  the  municipal  charter  requiring  it  to 
designate  the  material  of  which  the  sewers  are 
to  be  constructed  where  It  provides  that  the 
first  three  be  made  of  "vitrified  clay  pipe,"  and 
that  one  of  the  others  be  a  "sewer  made  of 
pipe."  and  that  each  of  the  remaining  ones  be 
a  "pipe  sower,"  as  it  will  be  presumed  that  the 
council  Intended  that  they  should  all  be  of  vltrl- 
iled  clay, — the  same  material  as  that  of  the 
first  three.  St.  Joseph  use  of  Saxton  Nat.  Bank 
V.  Landls.  54  Mo.  App.  315. 

An  ordinance  of  a  municipal  corporation  mere- 
ly providing  for  the  construction  of  a  sewer, 
without  providing  for  Its  being  covered  so  as 
to  pi-otect  the  same,  and  furnishing  no  data  for 
an  estimate  of  the  cost  of  such  covering,  is 
void,  and  a  special  assessment  cannot  be  levied 
under  It.  Title  Guarantee  &  Trust  Co.  v.  Chi- 
cago, 162  111.  505,  44  X.  E.  832. 

An  ordinance  providing  for  the  construction 
of  a  branch  sewer  in  accordance  with  the  pro- 
visions for  a  main  sewer  Is  sufficient  as  to  de- 
scription or  dimensions  and  materials.  Akers 
V.  Kolkmeyer  (Mo.  App.)    71  S.  tv.  536. 

A  municipality,  in  providing  for  the  construc- 
tion of  a  sewer,  cannot  delegate  to  the  city  en- 
gineer the  power  to  determine  the  material  out 
of  which  the  sewer  or  Its  catch-basins,  which 
form  a  substantial  part  of  It  shall  be  construct- 
ed, as  such  power  Is  a  legislative  one  which 
cannot  be  delegated.  St.  Joseph  v.  Wilshire. 
47  Mo.  App.  125. 

But,  although  an  ordinance  providing  for  the 
construction  of  a  sewer  improperly  delegated  to 
the  city  engineer  power  to  prescribe  the  mate- 
rial out  of  which  the  manhole  and  catch  basins 
were  to  be  made,  it  did  not  thereby  deprive  the 
contractor  of  the  right  to  recover  on  the  special 
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the  public  health,  convenience,  and  welfare; 
«,nd  the  commissioners  found  the  same  fact 
in  their  final  order,  thus  showing  the  con- 
struction the  officials  placed  upon  the  stat- 
ute. They  understood  that  they  could  pro- 
<5eed  only  where  a  proposed  ditch  would  be 
of  public  utility,  and  they  found  the  fact  in 
the  final  order  accordingly.  Of  course,  their 
construction  of  the  statute  is  not  final  or  of 
any  particular  force,  but  that  they  deter- 
mined the  essential  question  conferring  upon 
them  the  right  to  construct  the  ditch  brings 
the  case  mthin  the  Oi'egon  case  just  cited. 
It  is  further  urged  that  no  appeal  is  al- 
lowed from  an  order  directing  tlie  construc- 
tion of  a  ditch.  This  is  not  essential  to  the 
validity  of  the  statute.  In  cases  where  no 
appeal  is  provided,  the  matter  being  dis- 
cretionary with  the  legislature,  certiorari 
or  other  proper  remedy  is  open  to  injured 


parties  to  review  the  proceedings.  The 
question  of  public  use  being  a  judicial  one, 
interested  parties  may  bring  it  before  the 
court  at  any  time,  upon  its  appearing  that 
the  commissioners  contemplate  the  construc- 
tion of  a  ditch  in  the  furtherance  of  private 
interests.  Just  what  the  precise  remedy 
would  be  in  such  a  case,  we  are  not  called 
upon  to  determine  at  this  time.  In  all  prob- 
ability, an  action  would  lie  to  restrain  fur- 
ther proceedings  on  the  part  of  the  board, 
if  the  result  thereof  would  be  a  taking  of 
private  property  for  a  private  use;  and  the 
question  whether  the  ditch  proposed  to  Ix. 
constructed  would  promote  the  public  health, 
convenience,  and  welfare  could  thus  be  di 
rectly  presented  to  the  courts  for  determina 
tion,  and  would  not  be  open  to  the  objection 
that  the  judgment  or  determination  of  thi» 
commissioners  was  being  attacked  in  a  col 


tax  bills  the  amount  due  for  the  construction 
of  tlie  server  less  the  amount  charged  for  the 
manhole  and  catch-basins,  where  such  amount 
could  be   determined  from  the  contract.     Ibid. 

An  ordinance  for  the  construction  of  a  sys- 
tem of  sewerage  which  fails  to  specify  the  na- 
ture, character,  locality,  and  description  of  the 
luaDholes  and  catch-basins,  fails  to  comply  with 
the  statutory  requirements  in  that  respect,  and 
Is  invalid,  and  cannot  be  made  the  basis  of  spe- 
cial assessments.  Ogden  v.  Lake  View,  121  111. 
422.  13  X.  E.  159. 

An  ordinance  providing  for  the  construction 
of  a  sewer  is  not  invalid  for  want  of  certainty 
In  the  description  of  the  improvement,  in  viola- 
tion of  the  statute  authorizing  such  improve- 
ments to  be  made  by  special  assessment,  which 
specifies  that  ordinances  for  that  purpose  shall 
"••specify  therein  the  nature,  character,  locality, 
and  description  of  such  Improvement,"  because 
it  does  not  designate  the  exact  spot  upon  the 
«ewer  where  the  manholes  are  to  be  constructed, 
and  simply  provides  that  the  sewer  should  be 
constructed  "with  necessary  manholes  and  in- 
iets  for  surface  drainage."  Springfield  v.  Math- 
us,  124  III.  88,  16  N.  E.  92  ;  Sprlngileld  v.  Sale, 
127  III.  359.  20  N.  E.  86. 

The  omission  from  an  ordiB.nnce  of  a  munici- 
pal corporation  authorizing  the  construction  of 
a  sewer  of  any  provision  for  manholes  and 
catch-baslos,  will  not  affect  its  validity,  as  vio- 
lating a  statutory  provision  requiring  such  or- 
<llnance  to  state  fully  the  character  and  nature 
of  the  Improvement,  where  a  sewer  has  already 
1>een  constructed  in  the  street  sufficient  for  the 
purposes  of  conveying  surface  water,  etc.  Vane 
v.  Evanston,  130  III.  616,  37  N.  E.  901. 

Where  a  municipality  Is  required  by  its  char- 
ter to  designate  by  ordinance  the  size  of  sewers 
to  be  constructed  by  it,  but  the  charter  is  silent 
afe  to  inlets,  manholes,  etc.,  and  as  to  the  ma- 
terial of  which  they  are  to  be  constructed,  it 
may  regard  these  appendages  to  tlie  sewer  as 
matters  of  detail  not  necessary  to  be  inserted 
in  the  ordinance.  St.  Joseph  use  of  Gibson  v. 
Owen,  110  Mo.  445,  19  S.  W.  713. 

An  ordinance  of  a  municipal  corjioration  au- 
thorizing the  construction  of  a  sewer  is  not 
void  for  uncertainty  in  the  location  of  catch- 
oaains  provided  for,  where  they  are  to  be  lo- 
cated on  the  curb  lines  of  the  street  at  such 
points  as  the  engineer  in  charge  shall  direct. 
Hinsdale  v.  Shannon,  182  111.  312,  55  N.  E.  327. 

The  word  "necessary"  In  an  ordinance  pro- 
viding for  the  construction  of  a  sewer  "with 
necessary  manholes  and  inlets  for  surface  drain- 
age" should  be  taken  as  a  restrictive  term  as  re- 
spects the  location  of  the  manholes,  going  to 
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show  where  they  should  be  constructed :  thai 
is,  they  are  to  be  where  it  is  necessary  and 
proper  that  they  should  be.  and  Is  sufficient  to 
enable  a  civil  engineer  to  determine  where  they 
should  be  located.  Springfield  v.  Mathus,  124 
111.  88.  16  N.  E.  92. 

c.  Departure  from. 

1.  Route, 

The  supervisors,  in  laying  out  a  ditch  under 
the  drainage  law.  have  the  right  to  make  any 
variation  from  the  line  thereof,  in  their  discre- 
tion, provided  they  do  not  so  far  depart  from 
the  line  proposed  In  the  petition  as  to  make 
materially  another  and  a  different  line.  Don- 
nelly V.  Decker,  58  Wis.  461,  46  Am.  Rep.  637, 
17  N.  W.  389. 

Under  the  provision  of  N.  Y.  Laws  1889. 
chap.  375,  as  amended  by  Laws  1891,  chap.  316. 
that,  upon  petition  by  the  requisite  property 
owners  for  the  construction  of  a  sewer,  the 
board  shall  give  notice  of  a  hearing  for  and 
against  the  construction  of  such  system,  the 
board  has  power  to  construct  a  sewer  only  In 
the  street  named  in  the  petition,  and  cannot 
extend  it  to  another  street.  Re  Drake,  69  Hun, 
U5,  23  N.  Y.  Supp.  264. 

A  municipal  lien  for  the  construction  of  a 
sewer  cannot  stand  where  the  property  abuts 
on  the  sewer  as  constructed,  but  not  on  the 
route  as  designated  In  the  authorizing  ordin- 
ance. Scranton  City  v.  Kingsbury,  4  Pa.  Dist. 
R.  555. 

In  an  action  for  damages  and  an  order  of 
sale  against  land  for  a  special  assessment  for 
the  construction  of  a  sewer  conceded  to  have 
been  located  on  a  different  line  than  that  desig- 
nated in  the  ordinance  providing  for  its  con- 
struction, the  burden  of  proof  is  upon  the  mu- 
nicipal corporation  to  show  that  the  location 
of  the  completed  sewer  Is  substantially  the  lo- 
cation established  by  the  ordinance,  and  that 
the  deviation  has  not  operated  to  the  Injury 
of  the  owners  of  property  against  which  the 
Judgment  Is  sought,  and  that  the  sewer  as  con- 
structed Is  not  less  beneficial  to  such  property 
than  it  would  have  been  if  located  in  literal 
compliance  with  the  terms  of  the  ordinance. 
Church  V.  People  ex  rel.  Kochersperger,  174 
111.  366,  51  N.  E.  747. 

Drainage  commissioners,  in  cutting  a  ditch 
in  a  drainage  district,  must  not,  after  having 
assessed  the  damages  a  landowner  will  sustain 
thereby,  make  a  substantial  variation  from  the 
line  as  indicated  on  the  plat  filed  in  the  con- 
demnation proceedings :  and  if  they  do  so  equity 
will   enjoin    them,   although    the  ditch  as  cob- 
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lateral  proceeding.  Scudder  v.  Jones,  134 
Ind.  547,  32  N.  E.  221;  7  Enc.  PI.  &  Pr.  222. 
Such  an  action  was  sustained  in  Northrcest- 
ern  Teleph,  Exch.  Co.  v.  Mintieapolis,  81 
Minn.  140,  53  L.  R.  A.  175,  83  X.  VV.  527, 
86  N.  W.  69,  where  the  relief  sought  was  to 
restrain  the  municipal  authorities  from  the 
exercise  of  the  police  power, — far  broader 
and  more  comprenensive  than  an  exercise  of 
the  power  of  eminent  domain, — on  the 
ground  that  its  threatened  exercise  was  ar- 
bitrary and  unnecessary.  Upon  both  these 
propositions,  in  view  of  the  importance  of 
the  case,  the  fact  that  the  law  has  been  in 
operation  for  some  time,  and,  no  doubt, 
many  ditches  and  drains  have  been  ordered 
constructed  thereunder,  and  large  expenses 
incurred  in  furtherance  of  such  improve- 
ments, and  the  further  fact  that  the  objec- 
tions to  the  validity  of  the  statute  go  to  its 
form,  rather  than  to  its  substance,  we  are 
constrained  to  hold  it  valid,  and  in  no  way 


in  violation  of  any  provision  of  the  Consti- 
tution. The  result  of  holding  otherwise,  ami 
pronouncing  the  statute  unconstitutional^ 
would  be  to  nullify  all  proceedings  had  un- 
der it,  invalidate  debts  contracted,  and  wipe 
the  law  from  the  statute  books  for  defects 
and  omissions  not  going  to  its  substance,  or 
to  the  general  authority  of  the  legislature  to 
enact  it,  which  defects  and  omissions  could 
be  remedied  and  cured  by  proper  legislation, 
and  when  thus  cured  and  remedied  the  stat- 
ute would  be  a  valid  legislative  enactment. 
The  rights  of  property  owners  are  fully  pro- 
tected under  the  law  ^notice  and  opportunity 
to  be  heard  are  afforded  them  at  every  step ; 
and  it  being  within  the  general  power  and 
authority  of  the  legislature  to  enact  such 
legislation,  we  deem  it  the  part  of  wisdom 
to  supply  by  application  of  the  liberal  rules 
of  statutory  construction  all  formal  defect* 
and  technical  omissions  in  the  expression  of 
the  legislative  will. 


struc'ted  may  not  be  more  injurious  to  the  land 
than  it  would  have  been  if  constructed  ns  plat- 
ted. Rutledge  v.  Drainage  Dist.  No.  6,  16  111. 
App.  655. 

It  Is  no  objection  to  a  proceeding  to  establish 
a  drain  that  it  extends  beyond  the  line  of  the 
lands  described  in  the  original  application, 
where  the  plaintiff's  lands  are  not  injured  there- 
by, nor  his  taxes  increased  by  the  extension, 
which  Is  paid  for  by  the  owners  whose  lands  it 
crosses.     Davison  v.  Otis.  24  Mich.  23. 

One  who  knows  of  the  proceedings  to  re* 
'ocate  a  ditch,  and  takes  a  contract  to  dig  it. 
and  does  dig  part  of  it,  is  estopped  from 
thereafter  attacking  the  proceedings  of  the 
drain  commissioner.  People  ex  rel.  Roediger  v. 
Wayne  County  Drain  Commissioner,  40  Mich. 
745. 

A  tax  levied  to  cover  the  expenses  of  build- 
ing a  drainage  ditch  Is  not  invalid  because  a 
change  was  made  in  the  survey  originally  fixed 
upon  so  that  the  ditch  as  built  did  not  follow 
the  original  survey.  If  the  two  surveys  corre- 
sponded In  length  and  were  on  substantially  the 
same  line.  Butts  v.  Mauona  Couuty,  100  Iowa, 
74,  G9  X.  W.  284. 

When  the  county  board  Is  required  to  locate 
a  public  drain  ditch,  the  line  is  located  with 
sufiicient  certainty  when  the  board  approves 
and  adopts  the  route  as  deQned  In  the  petition, 
and  some  small  variation  of  the  engineer  from 
that  route  cannot  be  said  to  be  another  route. 
Dodge  County  v.  Acom,  61  Neb.  376,  85  N.  W^ 
292. 

Property  owners  cannot  refuse  to  pay  assess- 
ments for  the  construction  of  a  sewer  because 
it  was  not  laid  in  the  exact  line  directed  by 
the  ordinance,  where  no  injury  has  resulted  from 
the  change,  and  the  benefits  are  the  same.  Peo- 
ple ei'  rel.  Raymond  v.  Church,  192  111.  302,  61 
N.  W.  496. 

The  owner  of  a  city  lot  cannot  defeat  a  spe- 
cial assessment  levied  on  the  same  by  the  city 
for  the  construction  of  a  sewer  in  the  street 
upon  which  such  lot  fronts,  on  the  ground  that 
there  was  a  deviation  in  the  location  thereof 
from  that  provided  in  the  ordinance  authorizing 
such  improvement,  where  such  change  does  not 
render  the  sewer  less  beneficial  to  his  property. 
Rosslter  v.  Lake  Forest,  151  111.  489,  38  N.  E. 
859. 

A  deviation  from  the  approved  plans  for  the 
reclamation  of  swamp  lands  is 'within  the  dis- 
cretion of  the  tnistees  of  a  reclamation  district, 
where  such  deviation  is  slight,  or  no  injury 
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results  therefrom,  but,  instead,  such  deviation 
Is  beneficial.  Reclamation  Dist.  No.  3  v.  Gold- 
man, 65  Cal.  635,  4  Pac.  676. 

A  landowner  Is  not  entitled  to  equitable  relief 
from  a  change  In  the  line  of  a  ditch  affecting 
his  lands,  and  for  the  construction  of  which  a 
share  is  allotted  thereto,  where  the  change  Is 
not  on  his  own  lands,  and  in  no  way  affects  the 
drainage  thereof.  Cooper  v.  Shaw,  148  Ind- 
313,  47  N.  E.  679. 

2.  Plans. 

A  municipal  corporation  has  the  power  to 
make  such  minor  changes  in  the  construction  of 
a  sewer  as  are  within  the  general  scope  of  the 
original  plan  and  necessary  to  render  it  at  all 
effective,  although  not  provided  for  In  the  or- 
dinance under  which  the  improvement  is  con- 
structed. An  iron  door  opening  outward  to  per- 
mit the  escape  of  sewage  into  the  river,  but 
closing  in  case  of  a  flood  so  as  to  prevent  back- 
water from  getting  into  the  sewer,  is  included 
within  this  category.  People  cjd  rel.  McCom- 
ack  V.  McWethy,  177  111.  334,  52  N.  E.  479. 

It  Is  no  ground  for  resisting  payment  of  fk 
ditch  assessment  that  the  ditch  was  not  con- 
structed according  to  the  plans  and  specifica- 
tions thereof,  under  a  statute  giving  landowners 
a  remedy  for  a  variation  from  such  plans  by 
direct  application  to  the  court  having  the  work 
in  charge.  Shrack  v.  Covault,  144  Inn.  260,  4$ 
N.  E.  229. 

A  drainage  commissioner  is  liable  on  his  bond, 
given  for  a  faithful  discharge  of  his  duties  in 
constructing  a  public  ditch,  for  damages  result- 
ing from  an  unauthorized  deviation  by  him  from 
the  plans  and  specifications  according  to  whlcb 
the  work  was  ordered  by  the  court  to  be  con- 
structed, the  measure  of  which  is  the  amount 
necessary  to  complete  the  ditch  in  the  manner 
ordered.  Smith  v.  State  rx  rel.  Ingerman.  IIT 
Ind.  107,  19  N.  E.  744. 

The  question  whether  the  commissioners  of  a 
drainage  district,  organized  under  the  farm 
drainage  act  of  Illinois,  may  lay  tile  deeper 
than  proposed  by  the  engineer's  plans  without 
entering  a  resolution  to  that  effect  of  record, 
cannot  be  raised  on  appeal  by  a  landowner  from 
an  order  of  court  confirming  a  special  assess- 
ment upon  his  land.  The  only  question  that 
can  be  raised  in  such  case  is  expressly  declared 
by  such  act  to  be  whether  or  not  such  tax  Is  In 
excess  of  the  benefits  to  accrue.  Sisson  t. 
Drainage  Dist.  No.  1,  163  111.  295,  45  N.  E. 
215. 
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It  is  further  contended  that  the  descrip- 
tion of  the  proposed  ditch,  as  set  forth  in 
the  petition,  is  so  indefinite  and  uncertain 
as  to  confer  no  jurisdiction  upon  the  county 
commissioners.  We  do  not  concur  with  re- 
lators in  this  contention.  The  description 
of  the  proposed  ditch,  as  contained  in  the 
petition,  is  as  follows:  "Conunencing  at  a 
point  in  the  southwest  quarter  of  the  south- 
west quarter  (S.  W.  14,  S.  W.  y^)  of  section 
«ight  (8),  on  the  northerly  shore  of  a  certain 
lake,  lying  and  being  in  said  section  eight 
(8)  and  section  seventeen,  town  of  Queen, 
Polk  county,  Minn.;  thence  running,"  etc. 
The  precise  objection  made  to  the  descrip- 
tion is  that  it  is  indefinite  and  uncertain  as 
to  the  starting  point  of  the  proposed  ditch. 
A  petition  in  proper  form  is,  no  doubt,  a 
prerequisite  to  the  authority  of  the  com- 
missioners to  act,  but  it  is  not  necessary  that 
the  same  contain  an  accurate  description  of 
the  proposed  ditch,— either  of  its  starting 
point  or  terminus.    It  is  sufficient  if  the  de- 


scription contained  therein  be  approximately 
correct.  Kinnie  v.  Bare,  68  Mich.  625,  30 
N.  W.  672.  The  precise  location  of  the  ditch 
is  determined  by  the  civil  engineer,  and  is 
to  be  found  in  his  report;  and  that  this  re- 
port definitely  located  that  point  and  the  en- 
tire course  of  the  ditch,  there  is  no*  question. 
Crihha  v.  Benedict,  64  Ark.  655,  44  S.  W. 
707.  The  petition  mentions  as  the  starting 
point  of  the  ditch  a  point  on  the  shore  of  a 
certain  lake  in  section  8,  town  of  Queen, 
Polk  county.  It  is  a  fact  of  which  the  court 
takes  notice  that  congressional  townships, 
when  organized,  are  given  a  name  by  the 
organizing  power,  and  a  reference  to  the 
town  by  such  name  is  as  definite  and  certain 
as  though  the  number  of  township  and  range 
were  given.  We  find  nothing  in  this  partic- 
ular contention,  nor  in  the  other  points 
urged  by  relators,  on  which  to  base  an  order 
vacating  or  setting  aside  the  proceedings  of 
the  commissioners. 
Writ  discharged. 


The  commissioners  of  a  drainage  district,  un- 
4er  the  drainage  laws  of  Illinois,  may  change 
the  plan  for  the  drainage  of  such  district  as 
originally  adopted,  and  upon  which  the  lands 
In  the  district  were  classified,  and  may  make  a 
second  levy  of  assessments,  if  necessary  to  carry 
cat  the  plans  as  changed,  without  giving  notice 
to  the  owners  of  such  lands  either  of  the  change 
of  the  plans  or  of  the  second  levy,  where  such 
change  is  necessary  to  effectually  drain  all  the 
lands  of  the  district  as  contemplated  when  such 
■elasslflcation  was  made :  and  in  such  case  they 
need  not  complete  the  work  imder  the  original 
plan  before  making  the  change.  Reynolds  v. 
Milk  Grove  Special  Drainage  Dist.  134  111.  268. 
23  N.  E.  316.  Affirming  34  111.  App.  302.  There 
Ib  nothing  in  the  law  forbidding  the  change, 
and  the  drainage  of  the  lauds  would  be  greatly 
«mbarra88ed  If  there  were  no  power  to  correct 
mistakes. 

When  legislative  authority  is  given  to  a  mu- 
nicipality to  build  a  main  sewer  through  cer- 
tain named  streets,  with  such  laterals  as  the 
officers  intrusted  with  the  work  deem  necessary 
properly  to  drain  the  territory,  all  to  be  done 
according  to  a  certain  plan,  there  Is  no  right 
to  abandon  such  plan  and  follow  another  pro- 
viding for  two  main  sewers  instead.  State, 
Hoboken,  Prosecutor,  v.  Chamberlain,  37  N.  J. 
L.  51. 

The  statute  having  authorized  the  water 
-commissioners  In  Jersey  City,  in  executing  a 
plan  reported  by  them  and  adopted  by  the  com- 
juon  council,  to  make  such  changes  or  altera- 
tions as  may  be  found  convenient  or  necessary 
In  the  progress  of  the  work,  their  power  In  the 
premises  Is  discretionary;  and,  where  the  gen- 
eral plan  contemplates  the  use  of  an  old  sewer, 
and  they  decide  to  build  a  new  one  Instead,  they 
are  the  sole  judges  of  its  necessity  or  convenl- 
«nce,  and  the  courts  cannot  review  their  de- 
cision. State,  Plard,  Prosecutor,  v.  Jersey  City, 
30  N.  J.  L.  148. 

Sewer  assessments  In  Jersey  City,  levied  for 
a  system  reported  by  the  water  commissioners 
and  adopted  by  the  common  council,  providing 
for  main  sewers  laid  on  an  Incline  due  to  the 
difference  l>etween  high  and  low  water,  con- 
nected with  a  canal  Into  which  water  is  ad- 
mitted by  automatic  tide  gates  for  flushing  them 
at  Intervals,  and  discharging  Into  the  river, 
Ihe  plans  for  which  comprise  many  details  re- 
lating to  laterals,  and  prescribing  form,  ma- 
terials, size,  estimated  cost,  etc.,  will  not  be 
avoided  because  the  main  sewer  was  built  be- 
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fore  the  canal  (the  common  council  being  en- 
titled to  designate  the  time  of  building),  or  be- 
cause alterations  were  made  in  the  grade,  form, 
dimensions,  and  materials,  and  allowances  were 
made  to  contractors  for  extra  work  beyond  the 
specifications ;  or  because  the  sewer  assessed  for 
connects  with  a  sewer  upon  property  already 
assessed  and  paid  for,  or  because  laterals  were 
added  not  included  In  plan ;  or  because  of 
faulty,  mistaken,  or  fraudulent  construction  by 
the  contractor;  or  because  the  sewer  was  built 
through  private  property ;  or  because  it  will 
net  answer  its  expected  purpose ;  or  because  of 
errors  or  omissions  In  the  assessment  roll ;  for 
the  reason,  that  the  statute  empowers  the  com- 
missioners to  construct  the  canal,  locks,  sewers, 
and  drains  as  planned,  and  to  make  all  neces- 
sary or  convenient  changes  during  the  progress 
of  the  work ;  and  they  also  have  the  power  to 
correct  errors  and  omissions  from  the  assess- 
ment roll,  and  to  make  an  entirely  new  one  If 
necessary.  State,  Vanderbeck,  Prosecutor,  v. 
Jersey  City.  20  N.  J.  L.  441 ;  State,  Plard,  Pros- 
ecutor, V.  Jersey  City,  30  N.  J.  L.  148. 

The  cost  of  extending  the  point  of  discharge 
of  a  sewer  out  to  the  middle  of  a  river  by  means 
of  an  iron  pipe  is  not  properly  chargeable  to 
the  assessment  fund  for  the  construction  of  the 
sewer  under  an  ordinance  which  does  not  pro- 
vide for  such  extension.  People  ex  rel.  Mc- 
Cornack,  v.  McWethy,  177  111.  334,  52  X.  E. 
479. 

A  municipal  corporation  has  no  power  to  con- 
struct extra  sewers  and  additional  catch-basins 
not  provided  for  In  the  ordinance  under  which 
a  sewer  is  constructed,  although  such  changes 
make  the  sewer  more  beneficial  than  the  one 
provided  for ;  nor  is  the  assessment  fund  col- 
lected for  such  Improvement  chargeable  for 
their  cost.     IMd. 

A  municipal  corporation  has  no  right,  after 
it  has  passed  an  ordinance  for  the  construc- 
tion of  a  sewer  within  defined  limits  and  de- 
scribing the  real  estate  that  will  be  benefited 
thereby,  to  change  the  character  of  the  sewer 
and  extend  It  over  other  territory,  without  mak- 
ing a  change  In  the  real  estate  to  be  assessed 
for  its  cost.     Columbus  v.  Storey,  35  Ind.  97. 

After  a  general  plan  for  sewers  has  been  filed 
for  New  York  city  under  the  act  of  1863,  ad- 
ditions may  be  made  to  the  sewers  there  pro- 
posed without  the  filing  of  additional  maps,  and 
the  assessments  therefor  will  be  valid.  Roose- 
velt Hospital  V.  New  York,  84  N.  Y.  108,  Af- 
firming 18  Hun,  582. 
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1.  A  conatitntional  prohibition  of  tlie 
takinflT  of  private  property  for  private 
purposes  Is  Dot  applicable  to  a  statute  pro- 
viding; /or  the  drainage  of  large  tracts  of 
land. 

2.  A  corporation  oriiraolmed  for  the 
dralnaiire  of  a  lar^e  tract  of  land  Is 
not  private,  but  a  political  subdivision  of  the 
state. 

3.  ReanlrluK  citlmens  to  become  uftem- 
bera    of   drainage    districts,   and   share 


the  expense  of  drainage,  against  their  wills,, 
does  not  make  the  law  unconstitutional. 

4.  Tbe  rlKbt  of  trial  by  Jury  does  not 
extend  to  proceedings  for  the  organization  of 
drainage  districts. 

5.  An  oivner  of  property  Trho,  before- 
it  can  be  included  in  a  dralnajr^  din— 
trlct,  !■  ft-lven  a  day  In  court,  is  not 
deprived  of  his  property  without  due  process- 
of  law. 

6.  BaaluflT  the  votlnflr  power  in  a. 
drainage  district  on  acreage,  rather  thaQ< 
on  membership,  Is  not  unlawful. 

r  November  26,  1002.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Holt  County  in 
favor  of  plaintiff's  in  a  proceeding  for  the 


It  Is  no  defense  to  the  enforcement  of  an  as-  I 
sessment  on  the  roadway  of  a  turnpike  company 
for  the  construction  of  a  drain  that  the  same 
is  not  being  built  as  ordered  by  the  court  es- 
tablishing it,  but  that  a  portion  has  been  aban- 
doned, thus  making  the  outlet  insufficient,  to 
the  injury  of  the  roadway  by  backwater,  where 
the  statute  under  which  the  proceedings  were 
had  gives  the  court  establishing  the  ditch  con- 
trol over  Its  construction,  and  authorizes  a  di- 
rect application  to  be  made  to  it  to  require  the 
performance  of  the  work  as  ordered.  Indian- 
apolis &  C.  Gravel  Road  Co.  v.  State  cw  rel. 
Flack,  105  Ind.  37,  4  N.  E.  316. 

An  order  to  lay  a  sewer  of  15  and  12  Inch 
pipe,  'located  as  shown  on  a  plan  on  file,  is  suf- 
ficiently complied  with  to  uphold  an  assess- 
ment If  the  plan  shows  that  a  part  of  the  pipe 
Is  to  be  24-lnch,  which  size  is  used  where  called 
for  by  the  plan.  Bowditch  v.  Superintendent  of 
Streets,  168  Maas.  239.  46  N.  E.  1026. 

It  Is  no  ground  for  the  Issuing  of  a  writ  of 
injunction  restraining  the  collection  of  an  as- 
sessment on  an  owner's  land  for  the  construc- 
tion of  a  drain  that  the  drain  waa  not  con- 
structed as  laid  out  and  established  where  the 
duty  of  determining  that  question  is  by  law 
expressly  devolved  upon  the  board  of  commis- 
sioners, whose  decision  cannot  be  collaterally 
attacked  solely  upon  that  ground.  Muncey  v. 
Joest,  74  Ind.  409. 

In  an  action  to  enforce  the  statutory  lien 
of  an  assessment  on  land  for  the  construction 
of  a  ditch,  damages  sustained  by  the  owner  of 
such  land  by  reason  of  the  failure  to  construct 
and  complete  the  ditch  fully  as  petitioned  for 
are  not  proper  subjects  either  of  counterclaim 
or  set-oCC.  Laverty  v.  State  ex  rcl.  Hill,  109 
Ind.  217,  9  X.  E.  774. 

The  drainage  commissioners  of  a  district  or- 
ganized under  the  drainage  laws  of  Illinois  have 
no  power  to  contract  with  an  Individual  for  the 
removal  of  his  dam  across  a  creek  to  afford  bet- 
ter drainage  facilities  for  the  district,  or  to  as- 
sess the  lands  of  the  district  to  pay  the  consid- 
eration agreed  by  them  to  be  paid  such  individ- 
ual, where  such  improvement  was  not  described 
in  the  report  and  accompanying  plans  and  pro- 
flies  filed  by  them  when  the  district  was  organ- 
ized, and  they  did  not,  prior  to  the  making  of 
such  contract,  file  a  report  recommending  such 
improvement,  so  as  to  afford  the  owners  of  lands 
in  the  district  an  opportunity  to  be  heard  there- 
on. Kadger  v.  Inlet  Drainage  Dlst.  141  111.  540, 
31  N.  E.  170,  Affirming  42  111.  App.  79. 

An  assessment  for  the  construction  of  a  sewer 
system  will  not  be  rendered  void  by  the  fact 
that  the  sewer  is  not  laid  under  two  streets 
60  L.  R.  A. 


comprised  in  the  system  because  they  are  not 
graded  so  as  to  l>e  ready  for  a  sewer,  where  the 
sewers  to  be  laid  in  them  are  only  laterals, 
draining  these  streets  alone,  so  that  the  whole- 
benefit  of  the  system  would  accrue  to  the  owners 
of  the  property  assessed,  whether  the  sewers- 
were  constructed  in  such  streets  or  not.  Wewell 
V.  Cincinnati,  45  Ohio  St.  407,  15  N.  E.  196. 

3.  Default  of  contractor. 

It  is  no  defense  to  an  action  to  enforce  the 
collection  of  an  assessment  for  the  construc- 
tion of  a  public  ditch  that  the  work  was  not 
completed,  or  that  it  had  not  been  or  would" 
not  be  done  according  to  contract,  where  the- 
law  under  which  the  ditch  was  established  au- 
thorizes the  drainage  commissioner  to  exercise- 
a  reasonable  discretion  in  levying  assessments 
to  secure  In  advance  money  to  pay  for  work  in 
progress,  and  gives  landowners  adequate  rem- 
edy to  compel  a  performance  of  the  work  in 
accordance  with  the  specifications.  Racer  v. 
State  use  of  Rhine,  131  Ind.  393.  31  N.  E.  81. 

It  is  no  defense  to  the  collection  of  a  drain- 
age assessment  that  the  ditch  was  being  con- 
structed contrary  to  the  plans  and  specifica- 
tions, and  that  the  same  would  not  be  completed 
in  accordance  therewith,  where  the  landowner 
has  a  remedy  for  such  divergence  by  direct  pro- 
ceedings against  the  commissioners  in  the  circuit 
court.  Stafford  v.  State  use  of  Rhine,  12  Ind. 
App.  540,  40  N.  E.  701. 

Where  a  contract  for  the  construction  of  a 
sewer  was  forfeited  by  failure  of  the  contractor 
to  complete  the  work  within  the  time  stipulated 
therein,  the  tax  bills  issued  in  payment  of  the 
work  were  void,  and  were  not  validated  by  an 
ordinance  extending  the  time  to  do  the  work, 
made  after  the  forfeiture.  Neill  v.  Gates,  152 
Mo.  585,  54  S.  W.  460. 

Payment  of  taxes  lawfully  levied  by  a  meadow 
company  cannot  be  escaped  because  of  the  neg- 
ligent or  improper  manner  in  which  the  man- 
agers of  the  company  have  constructed  or  main- 
tained sluices.  Farrell  v.  Kingsessing  &  T. 
Meadow  Co.  2  Walk.  (Pa.)  502. 

The  misconduct  of  a  commissioner  appointed 
by  the  court  to  construct  a  public  ditch  In  fall- 
ing to  have  the  work  performed  In  accordance- 
wit  h  the  plans  and  specifications  does  not  af- 
fect the  order  of  the  court  establishing  the  ditch 
and  requiring  its  construction,  so  as  to  defeat 
the  Uen  of  lui  assessment  on  lands  therefor, 
since  the  power  of  that  court  still  remains  to 
cause  the  work  to  be  completed  in  accordance 
with  the  spirit  and  intention  of  the  order  made 
in  the  first  instance.  Hackett  v.  State  use  cf 
Martlndale,  113  Ind.  532.  15  N.  E.  799. 
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incorporation  of  a  drainage   district.     Af- 
firmtd. 

Statement  by  MarsKall,  J. : 

This  is  a  proceeding  under  Kev.  Stat. 
1889,  §§  0517  et  seq,  (being  now  Rev.  Stat. 
1809,  §§  8251  €t  acq.),  to  have  incorporated 
Squaw  Creek  drainage  district  No.  1,  in  Holt 
county.  The  proceeding  was  instituted  in 
the  circuit  court  of  Holt  county  on  July  2, 
1 899,  by  the  filing  of  articles  of  association 
and  a  petition  for  incorporation  by  a  major- 
ity of  the  reiiident  owners  of  a  contiguous 
body  of  swainp  and  overflowed  lands,  em- 
bracing an  area  in  excess  of  640  acres,  to 
wit,  of  about  23,000  acres.  The  petition  con- 
forms to  the  requirement  of  the  statute  in 
respect  to  what  shall  be  stated,  and  is  signed 
by  the  majority  of  the  resident  owners. 
Proper  notice  was  given,  and  on  the  22d  of 


February,  1900,  the  defendants  filed  an  an- 
swer specifying  sixteen  principal  objections 
and  five  subobjections  to  the  incorporation 
of  the  drainage  district.  But  of  these,  nine 
raised  questions  of  fact,  which  were  found 
against  the  defendants  by  the  trial  court, 
and  are  not  open  to  review  here,  for  the 
reason  that  no  evidence  is  preserved  by  this 
record,  and  the  bill  of  exceptions  only  states 
that  there  was  evidence  pro  and  con;  and 
also  because  this  court  will  not  review  the 
findings  of  fact  by  the  trial  court  where  the 
e^'idence  is  conflicting.  The  other  seven  ob- 
jections raise  questions  of  law,  and  are  as 
follows:  "(1)  The  proposed  incorporation 
or  organization  is  not  warranted  by  the  stat- 
ute, and  is  in  violation  of  the  Constitution 
of  the  state  of  Missouri.  (2)  That  it  is  an 
attempt  to  delegate  the  police  power  that 
should  be  enforced  by  the  proper  officers  and 


The  failure  to  construct  a  sewer  within  the 
time  specified  in  the  contract  Is  not  excused,  so 
as  to  entitle  the  eon.ti*actor  to  collect  the  spe- 
cial tax  bills,  by  the  fact  that  the  delay  was 
caused  by  an  injunction,  where  it  was  sued  out 
by  a  third  person,  and  was  not  based  on  the 
Illegality  of  the  work.  Whittemore  v.  Sills,  76 
Mo.  App.  248. 

But  a  contractor  is  not  prevented  from  col- 
lecting the  special  tax  bills  for  the  construction 
of  a  sewer  by  the  fact  that,  by  reason  of  an 
injunction  issued  against  the  work,  he  failed 
to  complete  It  within  the  time  specified  in  the 
ordinance,  where  the  ordinance  referred  to  the 
plans  and  speciflcatlons  as  a  part  thereof,  in 
which  it  was  provided  that  the  contractor 
should  be  entitled  to  additional  time  equal  to 
the  delay  caused  by  a  suspension  of  the  work 
from  any  cause.     Ibid. 

d.  Departure  from  statute. 

An  ordinance  of  a  municipal  corporation  es- 
tablishing a  system  of  drainage  and  sewers  for 
the  entire  village  is  not  invalid  as  providing  for 
a  double  improvement,  although  such  system  in- 
volves the  construction  of  sewers  in  different 
streets.  Walker  v.  People  ex  rel.  Kochersperg- 
er,  170  111.  410,  48  N.  E.  1010. 

An  ordinance  of  a  municipal  corporation  for 
the  construction  of  a  main  sewer  with  branches 
is  not  invalid  as  providing  for  more  than  one 
improvement.  Payne  v.  South  Springfield,  101 
111.  285,  44  N.  E.  105. 

The  mere  fact  that  the  city  council  of  a  mu- 
nicipal corporation  ordered  a  line  of  pipe  sew- 
ers to  be  laid  so  that  the  outlet  should  be  at 
an  intermediate  point  Instead  of  at  either  end 
does  not  convert  the  line  into  separate  lines  so 
as  to  render  the  ordinance  providing  for  the 
Improvement  void  because  creating  a  double 
Improvement.  Church  v.  People  ex  rel.  Koch- 
ersperger.  179  111.  205,  53  X.  E.  554. 

An  ordinance  of  a  municipal  corporation  for 
the  construction  of  a  sewer  Is  not  void  as  pro- 
viding for  a  double  improvement  because  it  pro- 
vides for  the  construction  of  more  than  one 
sewer,  one  having  house  connection  and  the 
others  not,  and  not  coming  Into  actual  connec- 
tion with  each  other,  where  they  are  to  be 
made  of  the  same  material  and  in  the  same 
wav.  Hinsdale  v.  Shannon.  182  111.  312,  55  N. 
E,  327. 

A  city  ordinance  providing  for  the  construc- 
tion of  a  sewer  in  a  street  In  connection  with 
the  grading  and  paving  thereof,  and  for  a  levy 
of  one  assessment  for  the  entire  improvement. 
is  not  void  as  embracing  more  than  one  sepa- 
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rate  and  distinct  improvement,  but  is  only  one 
of  several  elements  which,  when  united,  con- 
stitute a  single,  whole  improvement.  Murplij 
v.  Peoria,  119  111.  509,  9  N.  E.  895. 

In  an  action  for  the  obstruction  of  a  ditch, 
mistakes  In  the  proceedings  laying  it  out.  and 
fatal  to  the  legality  thereof,  if  raised  by  proper 
parties,  cannot  be  urged  as  a  defense.  Free- 
man V.  Weeks.  48  Mich.  255,  12  N.  W.  215. 

In  an  action  for  damages  for  obstructing  a 
ditch  by  which  the  land  of  one  owner  is  drained 
over  that  of  an  adjoining  owner,  the  proceed- 
ing, under  a  statute  by  which  the  ditch  was 
established,  being  a  final  proceeding  In  a  compe- 
tent court  having  Jurisdiction  over  the  subject- 
matter  and  the  parties  to  the  record,  cannot  be 
collaterally  attacked  for  irregularity  by  one  who 
was  a  party  to  that  proceeding.  Chambers  v. 
Kyle,  07  Ind.  206. 

V.  ycccs8ity  must  he  shown. 

a.  To  make  establishment  legal. 

To  authorize  the  establishment  of  a  drain, 
it  must  be  necessary  to  the  public  welfare. 
There  Is  no  authority,  either  to  take  private 
property  for  a  right  of  way,  or  to  assess  taxes, 
unless  the  public  good  requires  it. 

See,  upon  the  general  subject  of  necessity, 
the  cases  mentioned  In  subd.  I. 

Unless  proposed  drainage  is  determined  to  be 
for  the  benefit  of  public  health,  the  proceedings 
will  be  void  under  the  New  York  laws.  Burk 
V.  Ayers,  19  Hun,  17. 

A  finding  by  trustees  that  a  ditch  Is  necessary 
is  essential  to  the  validity  of  proceedings  for 
the  establishment  thereof  under  the  Ohio  stat- 
utes, and.  in  the  absence  of  any  such  finding, 
the  proceedings  are  void.  Rice  v.  Wellman,  5 
Ohio  C.  C.  334. 

Highway  commissioners  cannot  condemn  a 
right  of  way  for  a  ditch  across  an  owner's  prem- 
ises, under  the  statute  giving  that  right,  unless 
a  necessity  exists  for  such  ditch  or  drain  in  or- 
der to  carry  off  the  water  from  the  highway  or 
to  drain  a  pond  or  slough  on  the  highway; 
which  necessity  must,  by  the  terms  of  the  stat- 
ute, be  determined  by  such  highway  commis- 
sioners. Chaplin  V.  Wheatland  Highway  Comrs. 
329  111.  651,  22  N.  E.  484. 

To  sustain  the  establishment  of  a  ditch,  It 
must  not  only  be  found  that  it  will  be  condu- 
cive to  the  public  health,  convenience,  and  gen- 
oral  welfare,  but  also  that  It  is  necessary,  under 
the  Ohio  statutes  In  terms  calling  for  both 
lindings,  since  necessity  does  not  follow  the 
first  finding.  Caldwell  v.  Harrison  Twp.  2 
Ohio  C.  C.  10. 
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tribunals  of  the  state  to  private  individuals. 
(3)  That  the  statute  under  which  the  peti- 
tioners propose  to  incorporate  makes  a  dis- 
-crimination  between  resident  owners  and 
nonresident  owners  of  swamp  or  overflowed 
lands  situate  in  the  state  of  Missouri,  and 
thereby  nolates  the  Constitution  of  the 
ITnited  States.  (4)  That  the  court  had  no 
jurisdiction  of  the  subject-matter.  (5) 
That  by  this  class  of  so-called  corporations 
there  is  not  only  an  attempt  to  take  ob- 
jector's property  against  his  will,  but  a  vio- 
lation of  personal  right  in  attempting  to 
make  him  a  member  of  the  corporation 
4igain8t  his  will."  "(10)  That  the  power  of 
as^sessment  and  taxation  that  the  so-called 
corporation  or  organization  sought  to  be 
iriven  the  organizers  or  corporations  would, 
if  exercised,  create  an  unreasonable  burden 
upon  objectors*  lands."    "(16)  Your  object- 


ors further  say  said  drainage  district  should 
not  be  organized  as  asked,  and  made  a  cor- 
poration for  the  following  reasons:  (a) 
There  ia  no  public  necessity  therefor,  (b) 
The  corporation  would  entail  burden  on  your 
objectors  and  others  like  situated  without 
corresponding  benefit,  (c)  The  said  drain- 
as^e  district  is  in  fact  a  private  corporation 
when  organized  under  this  plan,  and  your 
objectors  should  not  be  made  members 
thereof  against  their  wills,  (d)  The  drain- 
age district  proposed  would  be  neither  a 
public  corporation  nor  of  public  utility. 
These  articles,  as  proposed,  are  defective  in 
not  stating  a  place  or  location  of  its  busi- 
ness office,  (e)  The  proposed  incorporation 
or  organization  attempts  to  subject  the 
propertj'  and  lands  of  your  objectors  to 
burden  and  taxation  without  providing  a 
right  of  a  jury  trial." 


A  finding  by  the  commUstoners  as  to  the  ne- 
cessity of  a  ditch,  and  that  it  is  demanded  by, 
or  will  be  conducive  to,  the  public  health,  con- 
venience, or  welfare,  as  required  by  statute 
before  establishing  a  ditch,  Is  essential  to  the 
validity  of  the  estabiishment.  Miller  v.  Gra- 
ham, 17  Ohio  St.  1. 

The  draining  of  marshes  and  ponds  for  the 
promotion  of  the  public  health  has  been  held 
as  a  public  object  justifying  the  taking  of  pri- 
vate property  and  the  assessment  of  taxes 
therefor ;  but  the  draining  of  an  owner's  farm 
to  render  it  more  valuable  to  him  would  not  be 
4B0  regarded.  Anderson  v.  Kerns  Draining  Co. 
14  Ind.  190,  77  Am.  Dec.  63. 

Failure  of  the  court  In  a  drainage  proceeeding 
to  find  affirmatively,  either  that  the  proposed 
<Iraln  will  improve  the  public  health,  or  bene- 
fit a  public  highway  or  street,  or  be  of  public 
utility,  aa  required  by  the  statute  under  which 
the  proceedings  are  had,  will  defeat  the  right  to 
have  the  ditch  established.  Bass  v.  Elliott,  105 
Ind.  517,  5  N.  E.  663.     • 

The  determination  of  an  Inferior  tribunal 
that  a  town  ditch  is  demanded  by.  or  will  con- 
duce to,  the  public  health  or  welfare,  being  es- 
sential to  its  Jurisdiction,  under  the  Wisconsin 
statutes,  must  appear  on  the  face  of  the  pro- 
ceedings in  laying  out  and  establishing  a  ditch, 
or  such  proceedings  will  be  void.  State  ex  rel. 
Wltte  V.  Curtis,  86  Wis.  140,  56  N.  W.  475. 

Ditching  proceedings,  under  a  statute  not  re- 
quiring the  proposed  drain  to  be  of  public  util- 
ity, not  alleging  or  proving  that  fact,  are  never- 
theless Invalid  and  illegal,  where,  by  a  later 
statute  in  effect  at  the  date  of  such  proceedings 
4ind  declared  to  be  in  addition  to  other  draining 
laws,  power  is  given  to  establish  drains  "when 
the  same  shall  be  conducive  to  the  public  health, 
convenience,  or  welfare,  or  where  the  same  will 
be  of  public  benefit  or  utility."  Delsner  v. 
Simpson,  72  Ind.  435. 

A  statement  in  a  petition  for  the  establish- 
ment of  a  ditch  that  its  construction  would  be 
^'conducive  to  the  public  health,  convenience, 
and  welfare,"  and  would  be  "of  public  benefit 
and  utility,"  Is  a  sufficient  "setting  forth  of 
the  necessity"  of  the  ditch  to  comply  with  the 
statute  making  that  a  requirement.  Corey  v. 
Swagger,  74  Ind.  211. 

Before  township  trustees  can  establish  a  pub- 
lic ditch  upon  private  property  under  a  statute 
providing  for  the  draining  of  swamps  or 
marshes  which  are  the  sources  of  disease,  they 
must  find  that  the  place  to  be  drained  by  the 
ditch  is  a  source  of  disease,  and  that  the  drain- 
ing of  It  would  promote  the  public  health.  Hull 
V.  Baird.  73  Iowa,  528,  35  N.  W.  613. 
60  L.  R.  A. 


Evidence  tending  to  show  that  a  drain  sought 
to  be  established  would,  among  other  things, 
carry  off  water  from  the  vicinity  of  a  public 
school  house  Is  sufficient  to  support  a  finding 
and  Judgment  of  the  court  that  the  ditch  would 
Improve  the  public  health  and  be  of  public  utili- 
ty.    Collins  V.  Rupe,  109  Ind.  340,  10  N.  E.  91. 

The  fact  that  an  owner's  land  is  not  noxious 
to  the  public  health,  or  that  the  same  will  not 
be  promoted  by  draining  his  land,  does  not 
maice  a  statute  authorizing  the  organization  of 
a  company  to  construct  a  drain  for  the  public 
benefit  through  his  land,  and  to  assess  the  bene- 
fits and  injuries  thereto,  void,  where  the  drain 
must  of  necessity  pass  through  his  land. 
O'Relley  v.  Kankakee  Valley  Drainage  Co.  32 
Ind.  169. 

Neither  the  Constitution  providing  drainage 
for  agricultural  and  sanitary  purposes,  nor  the 
drainage  laws  of  Illinois,  require  that  the  bene- 
fits the  lands  in  a  drainage  district  may  receive 
by  reason  of  such  drainage  shall  be  for  agricul- 
tural or  sanitary  purposes  In  the  sense  that 
such  benefits  shall  consist  alone  In  Improving 
the  capacity  to  produce  agricultural  crops  or  the 
efficiency  of  the  property  for  sanitary  uses. 
They  i-equire  that  the  districts  shall  be  organ- 
ized for  those  purposes ;  but  the  only  limitation 
In  respect  to  benefits  Is  that  the  drains,  etc., 
shall  be  constructed  and  maintained  by  "special 
assessments  upon  the  property  benefited  there- 
by." Colfax  Highway  Comrs.  v.  East  Lake 
Fork  Special  Drainage  Dist.  127  111.  581,  21  N. 
E.  206. 

A  ditch  cannot  be  shown  not  to  be  conducive 
to  public  health  so  as  to  entitle  owners  of  land 
affected  to  an  injunction  restraining  the  letting 
of  a  contract  for  the  construction  thereof,  un- 
less there  Is  manifest  error,  not  merely  techni- 
cal. In  the  proceedings  of  the  trustees.  Hulse  v. 
Coffland,  7  Ohio  Dec.  Reprint,  611. 

It  Is  not  the  length  of  a  proposed  ditch,  but 
the  extent  of  the  drainage  to  be  affected  by  it, 
which  determines  the  power  to  establish  It. 
Zimmerman  v.  Canfleld,  42  Ohio  St.  463. 

As,  under  a  municipal  charter  authorising  the 
construction  of  a  sewer  wherever  the  board  of 
public  improvements  recommends  it  as  necessary 
for  sanitary  or  other  purposes,  a  sewer  may  be 
constructed  for  purposes  other  than  sanitary.  It 
Is  not  necessary  that  the  recommendation 
should  state  the  purpose  of  the  sewer.  Eyer- 
man  v.  Blaksley,  78  Mo.  145. 

The  turnpike  road  of  a  corporation  Is  a  pub- 
lic highway  within  the  meaning  of  a  provision 
In  the  drainage  act  authorizing  the  establish- 
ment of  drains  If  the  same  will  be  of  benefit 
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The  case  was  tried  by  the  circuit  court  of 
Holt  county,  and  the  folio w^ing  finding  and 
judgment  entered  by  that  court: 

"And  the  court  now  here  being  further 
and  fully  advised  in  the  premises  finds  that 
i^aid  petition  and  articles  of  association  were 
duly  signed  and  filed  in  the  office  of  the 
clerk  of  this  court  on  the  29th  day  of  June, 
A.  D.  1899,  and  that  a  summons  was  duly 
issued  thereon  to  each  and  every  and  all 
of  the  resident  defendant  landowners  who 
did  not  waive  service  of  such  summons,  and 
that  service  was  duly  had  on  each,  every, 
and  all  of  said  defendants  not  so  waiving 
same,  as  is  fully  shown  by  the  return  of 
service  by  the  sheriff  of  this  county  herein 
liled,  more  than  thirty  days  before  the  first 
day  of  the  January  term,  a.  d.  1900,  of  this 
ooui-t;  and  that  such  other  resident  defend- 
ants and  landowners  interested  duly  waived 


the  issue  and  service  of  such  summons,  and 
entered  their  appearance  herein,  as  will 
fully  appear  in  their  said  several  written 
waivers,  duly  signed,  and  filed  herein;  and 
that  all  nonresident  defendants  and  land- 
owners not  served  with  summons  or  waiv- 
ing the  same  have  teen  duly  and  legally  noti- 
fi^  of  the  pendency  of  this  proceeding  by 
publication  as  provided  by  law.  And  the 
court  also  now  being  further  informed  and 
advised  in  the  premises  finds  from  the  evi- 
dence adduced  that  the  said  petition  and  ar- 
ticles of  association  so  filed  herein  were  and 
are  duly  signed  by  a  majority  in  interest  of 
the  resident  owners  of  the  contiguous  body 
of  swamp  and  overfiowed  lands  described  in 
said  petition  and  articles  of  association,  sit- 
uate, lying,  and  being  wholly  in  Holt  county, 
Missouri,  and  that  said  lands  constitute  an 
area  exceeding  640  acres  in  extent,  to  wit, 


to  one  or  more  public  highways.  Neff  y.  Reed, 
DS  Ind.  341. 

The  opinion  of  witnesses  as  to  the  public 
utility  of  a  ditch  sought  to  be  established  by 
law  Is  not  admissible.  Yost  v.  Conroy,  02  Ind. 
464.  47  Am.  Rep.  156. 

A  witness  who  has  stated  in  detail  the  num- 
her  of  acres  in  the  vicinity  of  a  ditch,  and  who 
lias  given  its  size  and  location,  may  testify,  in 
jin  action  to  establish  the  ditch,  as  to  how  many 
acres  of  land  would  be  benefited  by  its  construc- 
tion ;  and  he  may  also  give  his  opinion  as  to 
what  effect  the  drainage  of  the  wet  land  would 
bave  upon  the  public  health  of  the  community, 
although  he  Is  not  an  expert.  Bennett  v.  Mee- 
lian.  83  Ind.  566,  43  Am.  Rep.  78. 

b.  To  uphold  assessment. 

A  constitutional  provision  that  private  prop- 
erty cannot  be  talcen  for  drains  and  ditches  un- 
less the  use  is  public  as  Judicially  determined 
Is  intended  to  regulate  the  right *of  eminent  do- 
main, and  has  no  reference  to  special  assess- 
ments for  local  Improvements.  Heman  v. 
Schulte,  166  Mo.  409,  66  S.  W.  163. 

Under  an  act  providing  that  any  drains  es- 
tablished under  that  act  shall  be  necessary  and 
•conducive  to  public  health,  convenience,  or  wel- 
fare, or  of  public  benefit  or  utility,  an  assess- 
ment on  land  for  the  construction  of  a  drain 
cannot  be  enforced  in  the  absence  of  anything 
In  the  records  of  the  proceedings  to  construct 
the  ditch,  or  any  averments  in  the  case,  or  any 
evidence,  tending  to  prove  that  the  drain  com- 
plies with  the  statutory  conditions.  Tillman  v. 
Kircher,  64  Ind.  104. 

In  an  action  to  enforce  an  assessment  against 
land  for  the  construction  of  a  drain  under  a 
statute  requiring  the  same  to  be  necessary  and 
•conducive  to  public  health,  convenience,  or  wel- 
fare, or  of  public  benefit  or  utility,  as  a  condi- 
tion of  Its  establishment,  it  is  necessary  to  es- 
tablish that  the  evidence  proved,  and  the  board 
•of  commissioners  found,  that  such  proposed 
drain  would  fulfil  those  requirements.  Bate  v. 
Sheets.  64  Ind.  200. 

A  recovery  cannot  be  had  in  an  action  to  en- 
force the  lien  of  an  assessment  upon  lands  for 
the  construction  of  a  drain,  where  the  evidence 
falls  to  establish  that  the  drain  was  necessary 
and  conducive  to  public  health,  convenience,  or 
welfare,  or  of  public  benefit  or  utility,  as  re- 
•quired  by  the  sUtute  in  force  at  the  time  the 
action  was  brought,  although  the  proceedings 
to  construct  the  ditch  were  begun  under  a  prior 
act,  which  did  not  require  the  public  utility  of 
the  drain  to  be  shown  before  it  could  be  estab- 
lished. Ibid. 
«0  L,  R.  A. 


An  assessment  for  the  cost  of  constructing  a 
sewer  cannot  be  defeated  on  the  ground  that 
there  was  no  necessity  for  its  construction,  a 
previously  constructed  sewer  extending  over 
substantially  the  same  territory,  where  such 
sewer  Is  an  extension  of  a  general  plan  of 
sewerage  existing  in  the  eity,  and  it  appears 
that  the  original  sewer  was  intended  to  be  only 
a  temporary  one,  and  was  not  constructed 
along  the  lines  of  the  streets,  but  followed  nat- 
ural drains,  and  was  so  situated  as  to  render  it 
difllcult  to  be  tapped,  and  Its  construction,  so 
far  as  the  city  was  concerned,  seems  to  have 
been  permissive  only.  Allen  v.  Woods,  20  Ky. 
L.  Rep.  59,  45  S.  W.  106. 

An  assessment  on  lands  for  the  construction 
of  a  ditch  is  void  where  the  same  was  made 
pending  an  appeal  from  an  order  of  the  county 
commissionera  finding  the  proposed  ditch  of 
public  utility  and  establishing  the  same,  and  the 
fact  that  subsequently  the  appellate  court,  upon 
a  trial  de  novo,  rendered  a  Judgment  similar  to 
that  appealed  from,  does  "not  reinstate  the  form- 
er Judgment  so  as  to  render  the  proceedings  had 
thereunder  valid.     Meehon  v.  Wiles,  93  Ind.  52. 

A  sewer  which  receives  the  drainage  of  sew- 
ers from  intersecting  streets  Is  a  trunk  sewer, 
and  not  a  local  sewer,  within  the  Ohio  stat- 
utes declaring  a  local  sewer  to  be  one  intended 
for  and  used  exclusively  for  the  drainage  and 
accommodation  of  lots  abutting  thereon,  assess- 
ments for  which  are  valid  without  a  resolution 
of  the  council  declaring  the  necessity  of  the  Im- 
provements, under  a  statute  giving  the  board  of 
public  aflTalrs  exclusive  Jurisdiction  in  case  of 
trunk  sewers,  and  dispensing  with  any  action  or 
concurrence  of  the  council  In  any  of  the  pro- 
ceedings. Cincinnati  use  of  Deters  v.  Standard 
Wagon  Co.  1  Ohio  N.  P.  387. 

Abutting  owners  cannot  object  to  the  con- 
struction of  a  sewer  forming  part  of  a  general 
system,  on  the  ground  that  ail  the  owners  on  the 
street  have  already  made  sufficient  private  ar- 
rangements for  carrying  off  sewage  from  their 
premises,  since  S  2385  of  the  Ohio  statutes  Justi- 
fies such  contention  only  where  the  person  has 
already,  by  steps  taken  by  the  municipal  cor- 
poration, and  to  the  construction  of  which  his 
land  has  contributed,  been  entirely  or  In  part 
supplied  with  drainage.  Johnson  v.  Avondale, 
1  Ohio  C.  C.  229, 

c.  Who  io  determine  necessitj/. 

The  question  whether  a  ditch  is  or  is  not  of 

public  utility  being  by  law  expressly  committed 

to  the  decision  of  county  commissioners,  their 

decision  cannot  be  collaterally  attacked  by  in- 
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Missouri  Supbeme  Court. 


Not., 


tribunals  of  the  state  to  private  individuals. 
(3)  That  the  statute  under  which  the  peti- 
tioners propose  to  incorporate  makes  a  dis- 
-crimination  between  resident  owners  and 
nonresident  owners  of  swamp  or  overflowed 
landa  situate  in  the  state  of  Missouri,  and 
thereby  violates  the  Constitution  of  the 
United  States.  (4)  That  the  court  had  no 
jurisdiction  of  the  subject-matter.  (5) 
That  by  this  class  of  so-called  corporations 
there  is  not  only  an  attempt  to  take  ob- 
jector's property  against  his  will,  but  a  vio- 
lation of  personal  right  in  attempting  to 
make  him  a  member  of  the  corporation 
^igainst  his  will."  "(10)  That  the  power  of 
assessment  and  taxation  that  the  so-called 
corporation  or  organization  souglit  to  be 
Kiven  the  organizers  or  corporations  would, 
if  exercised,  create  an  unreasonable  burden 
upon  objectors'  lands."    "(16)  Your  object- 


ors further  say  said  drainage  district  should 
not  be  organized  as  asked,  and  made  a  cor- 
poration for  the  following  reasons:  (a) 
There  is  no  public  necessity  therefor,  (b) 
The  corporation  would  entail  burden  on  your 
objectors  and  others  like  situated  without 
corresponding  benefit,  (c)  The  said  drain- 
age district  is  in  fact  a  private  corporation 
when  organized  under  this  plan,  and  your 
objectors  should  not  be  made  members 
thereof  against  their  wills,  (d)  The  drain- 
age district  proposed  would  be  neither  a 
public  corporation  nor  of  public  utility. 
These  articles,  as  proposed,  are  defective  in 
not  stating  a  place  or  location  of  its  busi- 
ness office,  (e)  The  proposed  incorporation 
or  organization  attempts  to  subject  the 
property-  and  lands  of  your  objectors  to 
burden  and  taxation  without  providing  a 
right  of  a  jury  trial." 


A  finding  by  the  commlssloDera  as  to  the  ne- 
cessity of  a  ditch,  and  that  It  is  demanded  by, 
or  will  be  conducive  to,  the  public  health,  con- 
venience, or  welfare,  as  required  by  statute 
before  establishing  a  ditch,  is  essential  to  the 
validity  of  the  establishment.  Miller  v.  Gra- 
ham, 17  Ohio  St.  1. 

The  draining  of  marshes  and  ponds  for  the 
promotion  of  the  public  health  has  been  held 
as  a  public  object  Justifying  the  taking  of  pri- 
vate property  and  the  assessment  of  taxes 
therefor :  but  the  draining  of  an  owner's  farm 
to  render  It  more  valuable  to  him  would  not  be 
4BO  regarded.  Anderson  v.  Kerns  Draining  Co. 
14  Ind.  199,  77  Am.  Dec.  63. 

Failure  of  the  court  In  a  drainage  proceeedlng 
to  And  affirmatively,  either  that  the  proposed 
<Iraln  will  improve  the  public  health,  or  bene- 
fit a  public  highway  or  street,  or  be  of  public 
utility,  as  required  by  the  statute  under  which 
the  proceedings  are  had,  will  defeat  the  right  to 
have  the  ditch  established.  Bass  v.  Elliott,  105 
Ind.  517,  5  N.  E.  663.     • 

The  determination  of  an  Inferior  tribunal 
that  a  town  ditch  Is  demanded  by.  or  will  con- 
duce to,  the  public  health  or  welfare,  being  es- 
sential to  its  Jurisdiction,  under  the  Wisconsin 
statutes,  must  appear  on  the  face  of  the  pro- 
ceedings in  laying  out  and  establishing  a  ditch, 
or  such  proceedings  will  be  void.  State  ex  rel. 
Wltte  V.  Curtis,  86  Wis.  140,  56  N.  W.  475. 

Ditching  proceedings,  under  a  statute  not  re- 
<]ulrlng  the  proposed  drain  to  be  of  public  util- 
ity, not  alleging  or  proving  that  fact,  are  never- 
theless invalid  and  illegal,  where,  by  a  later 
statute  In  effect  at  the  date  of  such  proceedings 
and  declared  to  be  in  addition  to  other  draining 
laws,  power  is  given  to  establish  drains  "when 
the  same  shall  be  conducive  to  the  public  health, 
convenience,  or  welfare,  or  where  the  same  will 
toe  of  public  benefit  or  utility."  Delsner  v. 
Simpson,  72  Ind.  435. 

A  statement  in  a  petition  for  the  establish- 
ment of  a  ditch  that  Its  construction  would  be 
**conduclve  to  the  public  health,  convenience, 
and  welfare,"  and  would  be  "of  public  benefit 
and  utility,"  is  a  sufficient  "setting  forth  of 
the  necessity"  of  the  ditch  to  comply  with  the 
statute  making  that  a  requirement.  Corey  v. 
Swagger,  74  Ind.  211. 

Before  township  trustees  can  establish  a  pub- 
lic ditch  upon  private  property  under  a  statute 
providing  for  the  draining  of  swamps  or 
marshes  which  are  the  sources  of  disease,  they 
must  find  that  the  place  to  be  drained  by  the 
4itch  is  a  source  of  disease,  and  that  the  drain- 
ing of  it  would  promote  the  public  health.  Hull 
V.  Balrd.  73  Iowa,  528.  35  N.  W.  613. 
60  L.  R.  A. 


Evidence  tending  to  show  that  a  drain  sought 
to  be  established  would,  among  other  things, 
carry  oflf  water  from  the  vicinity  of  a  public 
schoolhouse  Is  sufficient  to  support  a  finding 
and  Judgment  of  the  court  that  the  ditch  would 
Improve  the  public  health  and  be  of  public  utili- 
ty.    Collins  V.  Rupe,  109  Ind.  340.  10  N.  E.  91. 

The  fact  that  an  owner's  land  Is  not  noxious 
to  the  public  health,  or  that  the  same  will  not 
be  promoted  by  draining  his  land,  does  not 
make  a  statute  authorizing  the  organization  of 
a  company  to  construct  a  drain  for  the  public 
benefit  through  his  land,  and  to  assess  the  bene- 
fits and  injurtes  thereto,  void,  where  the  drain 
must  of  necessity  pass  through  his  land. 
O'Reiley  v.  Kankakee  Valley  Drainage  Co.  32 
Ind.  169. 

Neither  the  Constitution  providing  drainage 
for  agricultural  and  sanitary  purposes,  nor  the 
drainage  laws  of  Illinois,  require  that  the  l)ene- 
fits  the  lauds  in  a  drainage  district  may  receive 
by  reason  of  such  drainage  shall  be  for  agn^lcul- 
tural  or  sanitary  purposes  in  the  sense  that 
such  benefits  shall  consist  alone  In  Improving 
the  capacity  to  produce  agricultural  crops  or  the 
efficiency  of  the  property  for  sanitary  uses. 
They  require  that  the  districts  shall  be  organ- 
ized for  those  purposes;  but  the  only  limitation 
In  respect  to  benefits  is  that  the  drains,  etc.. 
shall  be  constructed  and  maintained  by  "special 
assessments  upon  the  property  benefited  there- 
by." Colfax  Highway  Comrs.  v.  East  Lake 
Fork  Special  Drainage  Dlst.  127  111.  581,  21  N. 
E.  206. 

A  ditch  cannot  be  shown  not  to  be  conducive 
to  public  health  so  as  to  entitle  owners  of  land 
affected  to  an  Injunction  restraining  the  letting 
of  a  contract  for  the  construction  thereof,  un- 
less there  is  manifest  error,  not  merely  techni- 
cal, in  the  proceedings  of  the  trustees.  Hulse  v. 
Coffland.  7  Ohio  Dec.  Reprint,  611. 

It  is  not  the  length  of  a  proposed  ditch,  bat 
the  extent  of  the  drainage  to  be  affected  by  it. 
which  determines  the  power  to  establish  It. 
Zimmerman  v.  Canfleld,  42  Ohio  St.  463. 

As,  under  a  municipal  charter  authorizing  the 
construction  of  a  sewer  wherever  the  board  of 
public  improvements  recommends  it  as  necessary 
for  sanitary  or  other  purposes,  a  sewer  may  be 
constructed  for  purposes  other  than  sanitary,  it 
is  not  necessary  that  the  recommendation 
bhould  state  the  purpose  of  the  sewer.  Eyer- 
man  v.  Blaksley.  78  Mo.  145. 

The  turnpike  road  of  a  corporation  Is  a  pub- 
lic highway  within  the  meaning  of  a  provision 
In  the  drainage  act  authorizing  the  establish- 
ment of  drains  If  the  same   will  be  of  benefit 
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The  case  was  tried  by  the  circuit  court  of 
Holt  county,  and  the  following  finding  and 
Judgment  entered  by  that  court: 

**And  the  court  now  here  being  further 
and  fully  advised  in  the  premises  finds  that 
said  petition  and  articles  of  association  were 
duly  signed  and  filed  in  the  office  of  the 
•clerk  of  this  court  on  the  29th  day  of  June, 
A.  D.  1899,  and  that  a  sununons  was  duly 
issued  thereon  to  each  and  every  and  all 
of  the  resident  defendant  landowners  who 
did  not  waive  service  of  such  summons,  and 
that  service  was  duly  had  on  each,  every, 
and  all  of  said  defendants  not  so  waiving 
same,  as  is  fully  shown  by  the  return  of 
service  by  the  sheriff  of  this  county  herein 
Ijled,  more  than  thirty  days  before  the  first 
day  of  the  January  term,  a.  d.  1900,  of  this 
ooui-t;  and  that  such  other  resident  defend- 
ants and  landowners  interested  duly  waived 


the  issue  and  service  of  such  summons,  and 
entered  their  appearance  herein,  as  will 
fully  appear  in  their  said  several  written 
waivers,  duly  signed,  and  filed  herein;  and 
that  all  nonresident  defendants  and  land- 
owners not  served  with  summons  or  waiv- 
ing the  same  have  Leen  duly  and  legally  noti- 
fi«i  of  the  pendency  of  this  proceeding  by 
publication  as  provided  by  law.  And  the 
court  also  now  being  further  informed  and 
advised  in  the  premises  finds  from  the  evi- 
dence adduced  that  the  said  petition  and  ar- 
ticles of  association  so  filed  herein  were  and 
are  duly  signed  by  a  majority  in  interest  of 
the  resident  owners  of  the  contiguous  body 
of  swamp  and  overflowed  lands  described  in 
said  petition  and  articles  of  association,  sit- 
uate, lying,  and  being  wholly  in  Holt  county, 
Missouri, "and  that  said  lands  constitute  an 
area  exceeding  640  acres  in  extent,  to  wit, 


to  one  or  more  public  highways.  Neff  v.  Reed, 
t)S  lud.  341. 

The  opinion  of  witnesses  as  to  the  public 
utility  of  a  ditch  sought  to  be  established  by 
law  Is  not  admissible.  Yost  v.  Conroy,  92  Ind. 
464,  47  Am.  Rep.  136. 

A  witness  who  has  stated  in  detail  the  num- 
ber of  acres  in  the  vicinity  of  a  ditch,  and  who 
has  given  its  size  and  location,  may  testify,  in 
an  action  to  establish  the  ditch,  as  to  how  many 
acres  of  land  would  be  benefited  by  Its  construc- 
tion ;  and  he  may  also  give  his  opinion  as  to 
what  effect  the  drainage  of  the  wet  land  would 
bave  upon  the  public  health  of  the  community, 
although  he  is  not  an  expert.  Bennett  v.  Mee- 
iian,  83  Ind.  566,  43  Am.  Rep.  78. 

b.  To  uphold  aancsamcnt. 

A  constitutional  provision  that  private  prop- 
erty cannot  be  taken  for  drains  and  ditches  un- 
less the  use  is  public  as  Judicially  determined 
Is  intended  to  regulate  the  right *of  eminent  do- 
main, and  has  no  reference  to  special  assess- 
ments for  local  improvements.  Heman  v. 
Schulte,  166  Mo.  409,  66  S.  \V.  163. 

Under  an  act  providing  that  any  drains  es- 
tablished under  that  act  shall  be  necessary  and 
•conducive  to  public  health,  convenience,  or  wel- 
fare, or  of  public  benefit  or  utility,  an  assess- 
ment on  land  for  the  construction  of  a  drain 
cannot  be  enforced  In  the  absence  of  anything 
in  the  records  of  the  proceedings  to  construct 
the  ditch,  or  any  averments  in  the  case,  or  any 
•evidence,  tending  to  prove  that  the  drain  com- 
plies with  the  statutory  conditions.  Tillman  v. 
Kircher,  64  Ind.  104. 

In  an  action  to  enforce  an  assessment  against 
land  for  the  construction  of  a  drain  under  a 
statute  requiring  the  same  to  be  necessary  and 
•conducive  to  public  health,  convenience,  or  wel- 
fare, or  of  public  benefit  or  utility,  as  a  condi- 
tion of  Its  establishment,  it  is  necessary  to  es- 
tablish that  the  evidence  proved,  and  the  board 
•of  commissioners  found,  that  such  proposed 
drain  would  fulfil  those  requirements.  Bate  v. 
Sheets.  64  Ind.  209. 

A  recovery  cannot  be  had  In  an  action  to  en- 
force the  lien  of  an  assessment  upon  lands  for 
the  construction  of  a  drain,  where  the  evidence 
falls  to  establish  that  the  drain  was  necessary 
and  conducive  to  public  health,  convenience,  or 
welfare,  or  of  public  benefit  or  utility,  as  re- 
•qulred  by  the  statute  In  force  at  the  time  the 
action  was  brought,  although  the  proceedings 
to  construct  the  ditch  were  begun  under  a  prior 
act,  which  did  not  require  the  public  utility  of 
the  drain  to  be  shown  before  It  could  be  estab- 
lished. Ibid. 
<H)  L.  R.  A. 


An  assessment  for  the  cost  of  constructing  a 
sewer  cannot  be  defeated  on  the  ground  that 
there  was  no  necessity  for  Its  construction,  a 
previously  constructed  sewer  extending  over 
substantially  the  same  territory,  where  such 
sewer  Is  an  extension  of  a  general  plan  of 
sewerage  existing  In  the  city,  and  It  appears 
that  the  original  sewer  was  intended  to  be  only 
a  temporary  one,  and  was  not  constructed 
along  the  lines  of  the  streets,  but  followed  nat- 
ural drains,  and  was  so  situated  as  to  render  It 
difficult  to  be  tapped,  and  Its  construction,  so 
far  as  the  city  was  concerned,  seems  to  have 
been  permissive  only.  Allen  v.  Woods,  20  Ky. 
L.  Uep.  59,  45  S.  W.  106. 

An  assessment  on  lands  for  the  construction 
of  a  ditch  Is  void  where  the  same  was  made 
pending  an  appeal  from  an  order  of  the  county 
commissioners  finding  the  proposed  ditch  of 
public  utility  and  establishing  the  same,  and  the 
fact  that  subsequently  the  appellate  court,  upon 
a  trial  de  novo,  rendered  a  judgment  similar  to 
that  appealed  from,  does*not  reinstate  the  form- 
er Judgment  so  as  to  render  the  proceedings  had 
thereunder  valid.     Meehan  v.  Wiles,  93  Ind.  52. 

A  sewer  which  receives  the  drainage  of  sew- 
ers from  Intersecting  streets  Is  a  trunk  sewer, 
and  not  a  local  sewer,  within  the  Ohio  stat- 
utes declaring  a  local  sewer  to  be  one  Intended 
for  and  used  exclusively  for  the  drainage  and 
accommodation  of  lots  abutting  thereon,  assess- 
ments for  which  are  valid  without  a  resolution 
of  the  council  declaring  the  necessity  of  the  Im- 
provements, under  a  statute  giving  the  board  of 
public  affairs  exclusive  Jurisdiction  in  case  of 
trunk  sewers,  and  dispensing  with  any  action  or 
concurrence  of  the  council  In  any  of  the  pro- 
ceedings. Cincinnati  use  of  Deters  v.  Standard 
Wagon  Co.  1  Ohio  N.  P.  887. 

Abutting  owners  cannot  object  to  the  con- 
struction of  a  sewer  forming  part  of  a  general 
system,  on  the  ground  that  all  the  owners  on  the 
street  have  already  made  sufficient  private  ar- 
rangements for  carrying  off  sewage  from  their 
premises,  since  |  2385  of  the  Ohio  statutes  Justi- 
fies such  contention  only  where  the  person  has 
already,  by  steps  taken  by  the  municipal  cor- 
poration, and  to  the  construction  of  which  his 
land  has  contributed,  been  entirely  or  In  part 
supplied  with  drainage.  Johnson  v.  Avondale, 
1  Ohio  C.  C.  229. 

c.  Who  to  determine  neceaaity. 

The  question  whether  a  ditch  Is  or  Is  not  of 

public  utility  being  by  law  expressly  committed 

to  the  decision  of  county  commissioners,  their 

decision  cannot  be  collaterally  attacked  by  In- 
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about  23,000  acres  in  all,  which  is  and  was 
sought  to  be  incorporated  and  formed  into 
such  drainage  district  for  the  purpose  of 
having  such  said  lands  reclaimed  and  pro- 
tected from  the  effects  of  water  by  such 
drainage  or  otherwise.  And  the  court  fur- 
ther finds  that,  for  the  purpose  of  organizing 
and  incorporating  such  drainage  district,  the 
said  petitioners,  a  majority  of  the  resident 
landowners  of  such  body  of  swamp  and  over- 
flowed lands  in  said  county,  have  signed  ar- 
ticles of  association  in  which  the  name  of 
said  district  is  stated  to  be  *  Squaw  Creek 
Drainage  District  No.  1,'  and  that  the  num- 
ber of  years  that  the  same  is  to  continue  is 
fifty  years,  and  that  the  limits  of  the  same, 
and  the  names  and  places  of  residence  of  the 
owners  of  lands  in  said  district  owned  by 
those  proposing  to  organize  the  same  and 
join  the  said  organization  of  said  district. 


and  the  names  of  all  owners  of  lands  in  said 
district,  and  the  description  of  lauds  owned 
by  each,  who  are  or  will  be  benefited  by  such 
oriranization,  but  who  refuse  to  join  in  such 
organization  and  incorporation.  And  the 
court  further  finds  that  by  the  terms  of  said 
articles  of  association  the  said  owners  of 
real  estate  bo  forming  the  said  drainage  di;^- 
trict  for  said  drainage  purpose  are  willing 
to  and  have  obligated  themselves  to  pay  the 
tax  or  taxes  that  may  be  assessed  to  pay  the 
expenses  of  said  organization,  and  to  make 
the  improvements  that  may  he  necessary  to 
efi'ect  the  drainage  of  said  lands  «o  here  pro- 
posed to  be  formed  into  said  drainage  dis- 
trict, and  which  said  articles  of  association 
are  as  follows:"  [Setting  them  out  in  full.} 
"  Wherefore,  the  premises  considered,  the 
court  doth  now  here  order,  adjudge,  and  de- 
cree:    That  the  said  drainage  district  be. 


Junction  to  restrain  the  collection  of  an  assess- 
ment on  lands  for  the  construction  of  the  ditch. 
Marshall  v.  GUI,  77  Ind.  402. 

A  drain  which  will  be  conducive  to  the  public 
health,  convenience,  and  welfare,  and  will  be 
of  public  benefit  and  utility,  is  "necessary.*' 
Blizzard  v.  Riley,  83  Ind.  300. 

When  a  municipality  authorized  by  statute 
to  construct  such  sewers  as  "are  required  for 
the  benefit  or  convenience  of  the  citizens,  or  the 
promotion  of  the  public  health,"  decides  that  a 
sewer  ought  to  be  constructed,  and  directs  it  to 
be  built,  it  presumably  determines  that  it  is 
required  for  the  benefit  or  convenience  and  pro- 
motion of  the  health  of  the  public,  and  need  not 
say  so  in  express  terms.  State,  Van  Vorst, 
Prosecutor,  v.  Jersey  City,  27  N.  J.  L.  493. 

An  ordinance  directing  the  construction  of  a 
sewer  is  conclusive  as  to  its  necessity,  under  a 
municipal  charter  directing  the  construction  of 
sewers  whenever  the  city  council  may  deem  it 
necessary  for  sanitary,  or  other  purposes.  Mil- 
ler v.  Anheuser,  2  Mo.*  App.  168. 

County  commissioners,  in  determining  the 
preliminary  question  as  to  whether  a  ditch  or 
drain  is  necessary  or  will  be  conducive  to  the 
public  health,  convenience,  or  welfare,  and 
whether  the  line  described  Is  the  best  route,  are 
called  to  the  exercise  of  political,  and  not  ju- 
dicial, powers.  It  being  a  question  of  public  pol- 
icy, and  not  of  private  right.  Zimmerman  v. 
Canfield,  42  Ohio  St  463. 

A  general  drainage  act  which  gives  to  a  board 
of  commissioners  full  discretion  and  power  to 
determine  the  necessity  for  the  drainage  of  any 
particular  section  of  the  state,  the  creation  and 
organization  of  drainage  districts,  and  to  pro- 
vide ways  and  means  for  the  accomplishment  of 
the  purpose,  is  void  as  an  unconstitutional  dele- 
gation to  executive  ofBcera  of  solely  legislative 
powers.  People  v.  Parks,  58  Cal.  624  ;  Doane 
V.  Well.  58  Cal.  334. 

In  Fuller  v.  Haff,  4  Ohio  C.  D.  164,  it  is  said 
that,  whether  a  ditch  will  be  conducive  to  public 
health,  etc.,  is  to  be  submitted  (under  the  Ohio 
statutes)  to  the  commissioners  or  trustees  ;  and, 
while  the  courts  of  error  will  supervise  if  the 
records  disclose  affirmatively  that  an  erroneous 
construction  of  the  statute  has  been  followed, 
courts  of  equity  will  not,  ordinarily  at  least, 
set  aside  their  conclusion  of  fact  upon  such 
questions,  nor  grant  the  right  to  tile  a  ditch 
where  such  permission  has  been  refused  by  town- 
ship trustees,  merely  because  Che  court  might 
think  that,  from  the  facts  disclosed,  the  priv- 
ilege or  right  to  tile  ought  to  have  been  granted. 

The  statement  In  a  special  finding  In  a  ditch 
proceeding  that  the  ditch  would  benefit  the  pub- 
60  L.  R.  A. 


.He  health  is  a  statement  of  ultimate  fact,  and 
I  not  a  mere  conclusion  of  law,  since  there  is  no 
I  standard  by  which  it  can  be  determined,  as  a 
pure  matter  of  law,  that  a  ditch  will  promote 
the  public  health :  and  such  a  finding  is  suffl- 
I  clent   to   sustain   a   Judgment  establishing   the 
ditch  and  the  assessment  of  land  specially  bene- 
fited by  Its  construction  for  the  cost  thereof. 
Perkins  v.   Hayward,   124   Ind.   445,  24   N.   E. 
1033. 

A  statute  giving  an  appeal  from  the  decision 
of  drainage  commissioners  as  to  all  material 
questions  except  the  necessity  of  the  drainage  t(y 
promote  public  health  and  welfare  is  not  void 
as  depriving  one  of  his  property  without  due 
process  of  law.  State  ex  rel.  Balteell  v.  Stew- 
art, 74  Wis.  620,  6  L.  R.  A.  394,  43  N.  W.  947. 
Where  a  statute  gives  sewer  commissioners^ 
In  case  chey  find  it  necessary  to  construct  a 
sewer  or  drain  through  a  part  of  a  street  not 
yet  opened,  power  to  apply  for  the  appointment 
of-  commissioners  to  open  the  street,  their  de- 
cision of  the  question  of  the  necessity  to  open 
the  street  is  conclusive,  and  cannot  be  reviewed 
by  the  courts.     Re  Fowler,  53  N.  Y.  60. 

In  Bow  V.  Smith,  9  Mod.  94,  the  lord  chan- 
cellor refused  to  set  aside  an  assessment  for 
the  construction  of  a  new  sluice  on  the  ground 
that  the  old  one  was  sufilclent,  holding  that  that 
was  a  matter  to  be  determined  by  the  commis- 
sioners, and  not  by  the  court. 

When  the  legislature  has  reposed  in  the  coun- 
ty board  power  to  establish  a  public  drain  when 
necessary  for  purposes  Intended  and  conducive 
to  the  public  health,  convenience,  and  welfare* 
Its  findings  on  those  points  are  conclusive. 
Dodge  County  v.  Acom,  61  Neb.  376,  85  N.  W. 
292. 

A  recommendation  by  the  board  of  public  Im- 
provements of  the  passage  by  the  municipal 
council  of  an  ordinance  authorizing  the  con- 
struction of  a  sewer  is  equivalent  to  a  declara- 
tion that  It  is  necessary,  under  a  charter  au- 
thorizing the  construction  of  a  sewer  whenever 
such  board  shall  recommend  It  as  necessary. 
Sheehan  v.  Martin,  10  Mo.  App.  285. 

A  township  trustee  having,  under  a  drainage 
act,  general  Jurisdiction,  upgn  petition,  to  es- 
tablish a  drainage  ditch  in  his  township  when 
in  his  opinion  the  same  will  be  conducive  to  the 
public  health,  convenience,  and  welfare,  his 
findings  in  these  respects  are  conclusive  as 
against  collateral  attacks,  as  well  as  his  deter- 
mination as  to  whether  the  route  selected  l8> 
practical  or  the  most  practicable  for  the  drain- 
age of  the  lands  In  question.  In  the  absence  of 
gross  abuse  of  discretion.  GriiBth  v.  Pence,  ^ 
Kan.  App.  253,  59  Pac.  677. 
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and  the  same  is  hereby,  formed,  created,  or- 
ganized, and  incorporated  in  accordance  with 
Raid  articles  of  incorporation  so  signed  by 
the  said  petitioners  and  filed  herein,  as 
drainage  district  with  the  boundaries  as 
hereinbefore  set  out  and  described ;  said  dis- 
trict to  include  all  the  lands  in  said  bound- 
aries described,  except  such  as  have  been 
by  said  petitioners  excepted,  and  the 
finding  of  the  court  herein,  on  objections 
duly  filed,  not  to  be  benefited  by  such  pro- 
posed ditch,  drains,  dikes,  or  other  improve- 
ments sought  to  be  effected,  as  hereinbefore 
set  out  and  described,  and  referred  to  in  the 
court's  findings.  That  the  lands  so  excepted 
and  excluded  shall  in  no  form  or  manner  be 
assessed  with  any  taxes  or  benefits  for  the 
drainage  or  improvements  to  be  made  here- 
after by  said  organization  of  the  lands  in- 
cluded in  such  drainage  district,  nor  shall 


the  lands  so  excepted  and  excluded,  or  the 
owners  thereof,  be  entitled  to  any  right  or 
interest  in  and  to  the  ditches,  dikes,  drains, 
or  other  improvements  of,  or  made  by,  the 
petitioners  or  incorporators  of  the  said 
drainage  district.  Iliat  the  said  drainage 
district  shall  be  created  and  incorporated 
in  and  by  the  name  of  *  Squaw  Creek  Drain- 
age District  Number  One  (1),*  under  which 
name  it  shall  and  may  sue  or  be  sued,  plead 
and  be  impleaded,  in  all  courts  of  law  or 
otherwise  of  this  state.  That  such  drainage 
district  and  incorporation  shall  be  and  con- 
tinue as  such  under  said  name  for  the  period 
of  twenty  years,  and  shall  possess  and  exer- 
cise all  the  rights  and  powers  and  authority 
given  and  conferred  by  and  under  the  laws 
as  provided  under  §§  6517  to  6530,  and  both 
inclusive,  of  article  three  (8),  in  chapter 
ninety -seven   (97),  of  the  Revised  Statutes 


Whether  the  public  welfare  makes  a  sewer 
necessary  or  expedient,  where  the^law  has  con- 
fided that  question  to  the  Judgment  of  a  city 
council,  is  a  question  with  which  the  courts 
have  nothing  to  do.  Joplin  Consol.  Mln.  Co.  v. 
Joplln.  124  Mo.  129,  27  S.  W.  406. 

The  courts  have  no  power  to  enjoin  the  com- 
pletion of  a  drain  on  the  theory  that  It  is  In- 
jurious to  the  public  health,  such  power  being 
placed  exclusively  in  those  tribunals  estaMIshcd 
by  law  for  the  sole  purpose  of  determining  the 
question  of  necessity  and  of  eminent  domain. 
Swan  Creek  Twp.  v.  Brown  (Mich.)  90  N.  W. 
88. 

A  finding  by  a  board  of  supervisors  In  an  or- 
der establishing  a  drainage  ditch  that  "all  the 
requirements  of  the  law  have  been  fully  com- 
plied with/'  and  that  the  ditch  be  declared  es- 
tablished, necessarily  Involves  a  determination 
of  the  necessity  for  the  establishment  of  the 
ditch,  under  Code,  |  1041,  providing  that  such  a 
ditch  shall  be  established  if  determined  by  the 
board  to  be  conducive  to  the  public  health.  Ol- 
iver V.  Monona  County  (Iowa)  90  N.  W.  510. 

The  legislature  has  the  power  to  provide  for 
the  trial  of  drainage  cases  by  the  court  with- 
out a  jury.  Llpea  v.  Hand,  104  Ind.  603,  1  N. 
E.  871,  4  N.  E.  160. 

The  provision  In  the  Indiana  drainage  act  re- 
quiring questions  of  fact  to  be  tried  by  the 
court  without  a  jury  does  not  conflict  with  the 
constitutional  requirements  that  **in  all  civil 
cases  the  right  to  trial  by  Jury  shall  remain 
inviolate."  Ross  v.  Davis,  97  Ind.  79;  Indian- 
apolis ft  C.  Gravel  Road  Co.  v.  Christian,  93  Ind. 
360. 

A  provision  in  a  ditching  law  authorizing 
questions  of  fact,  in  proceedings  for  the  estab- 
lishment of  ditches,  to  be  tried  by  the  court 
without  a  jury.  Is  not  unconstitutional  as  vio- 
lating the  constitutional  provision  that  In  all 
civil  cases  the  right  to  trial  by  Jury  shall  re- 
main Inviolate.  It  Is  a  special  statutory  pro- 
ceeding, and  not  a  "civil  action"  within  the 
meaning  of  the  Constitution,  which  Is  limited 
to  civil  actions  recognized  by  the  common  law. 
Anderson  v.  Caldwell,  91  Ind.  451,  46  Am.  Rep. 
613. 

A  proceeding  to  establish  a  ditch  Is  a  special 
one,  purely  of  statutory  origin,  in  which  the 
right  of  a  trial  by  Jury  may  lawfully  be  with- 
held by  the  legislature,  as  the  constitutional 
provision  of  the  right  of  trial  by  Jury  Is  applica- 
ble only  to  that  clause  of  common-law  actions 
wherein  the  right  of  trial  by  Jury  existed  when 
the  Constitution  was  adopted.  Baltimore  ft  O. 
ft  C.  R.  Co.  V.  Ketring,  122  Ind.  5.  23  N.  E.  527. 

Rev.  Stat.  1899,  |  8251,  providing  for  the  or- 
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ganlzatlon  of  a  drainage  district  by  a  majority 
In  Interest  of  the  resident  owners  of  swamp  or 
overflowed  land  after  notice  to  all  and  the  grant- 
ing of  a  decree  fixing  Its  boundaries,  after  a 
hearing  as  to  the  propriety  and  necessity  of 
such  a  district,  is  constitutional  under  the 
principles  permitting  Irrigation,  levee,  and  sew- 
er laws,  and  Is  not  rendered  unconstitutional  by 
the  failure  to  provide  any  right  of  trial  by  Jury, 
as  to  the  formation  of  such  district,  no  such 
right  in  an  Instance  of  this  kind  having  ever 
been  given  at  common  law  or  by  the  state  Con- 
stitution.    Mound  City  Land  &  Stock  Co.  v. 

MiLER. 

The  construction  of  drains  Is  the  exercise  of 
the  police  power  of  the  state,  to  the  determina- 
tion as  to  the  conduclveness  of  which  to  public 
health  the  legislature  may  provide  that  an 
agreement  of  only  eight  of  the  Jurors  Is  neces- 
sary. Thomas  v.  County  Comrs.  6  Ohio  N.  1\ 
458. 

A  decision  of  the  state  court  that  a  special 
statutory  proceeding  to  establish  a  drain  is  not 
a  civil  suit  or  action  Is  not  binding  on  the  Fed- 
eral court  In  determining  whether  the  proceed- 
ing is  a  civil  suit  In  law  or  equity  within  the 
meaning  of  the  act  relating  to  the  removal  ov. 
causes.     Re  Jarnecke  Ditch,  69  Fed.  161. 

In  a  proceeding  under  a  petition  for  a  public 
drain,  It  Is  no  violation  of  the  constitutional 
provision  against  taking  property  without  due 
process  of  law  •  to  deny  a  trial  by  Jury.  Be 
Bradley,  108  Iowa,  476,  79  N.  W.  280. 

A  statute  providing  that  the  agreement  of 
only  eight  of  the  Jurors  shall  be  necessary  upon 
the  question  whether  a  drainage  ditch  will  be 
practicable  and  conducive  to  public  health, 
convenience,  and  welfare  Is  not  a  violation  of 
the  constitutional  provision  that  the  right  of 
trial  by  Jury  shall  be  inviolate,  and  private  prop- 
erty  shall  be  held  Inviolate  but  subservient  to 
public  welfai*e,  as  the  power  of  eminent  domain 
is  not  confeiTed  by  the  Constitution,  but  is  in- 
herent in  the  state,  and,  the  determination  of 
the  question  of  the  necessity  for  Its  exercise 
resting  with  the  legislature,  it  Is  not  required 
to  be  submitted  to  a  Jury  at  all  unless  so  de- 
clared by  the  legislature.  Emig  v.  County 
Comrs.  5  Ohio  X,  P.  471. 

VI.  Acquisition  of  riyht  of  way. 
a.  Right  to  acquire. 

Drainage  being  for  the  public  good,  and  with- 
in the  prerogative  powers  of  government,  the 
necessary  rights  of  way  may  be  procured  by 
right  of  eminent  domain.     See  notr  to  Re  Tut- 
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of  Missouri  of  1889,  and  amendments  thereto 
by  the  general  assembly  of  Missouri  of  1895, 
and  as  now  embodied  in  the  Revised  Stat- 
utes of  Missouri  of  1899.  It  is  further  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  said  drainage  district  as  now 
formed,  created,  and  incorporated  shall  con- 
sist of,  comprise,  and  embrace  therein  only 
such  of  the  lands  scheduled  in  said  articles 
of  association  and  petition  for  incorporation 
as  may  be  contained  in  the  following  list 
and  schedule,  to  wit:"  [Here  follows  the  list 
and  schedule  of  lands  contained  in  the  drain- 
a^  district,  among  which  is  the  following: 
«  80,  10,  60,  39— W.  i  of  N.  K  *.  James  P. 
Davis,  Napier,  Missouri."]  The  defendant 
James  P.  Davis,  after  proper  steps,  appealed 
to  this  court. 

Messrs.  S.  F*  0*Fallon  and  C.  A.  An- 
tl&ony  for  appellants. 


Messrs.  Jol&n  Kennisli  and  Henry  T. 
Alkire,  for  respondents: 

The  power  of  the  legislature  to  enact  this 
statute  cannot  be  questioned,  imless  the  stat- 
ute is  in  violation  of  some  provision  of  the 
Missouri  Constitution  or  the  Federal  Consti- 
tution. 

Ex  parte  Roberts,  166  Mo.  207,  65  S.  \V. 
720;  Heman  v.  Allen,  156  Mo.  634,  57  S.  W. 
559;  State  v.  Bixman,  162  Mo.  1,  62  S.  W. 
828;  Chicago,  D.  i^  F.  R.  Co.  v.  Smith,  62 
111.  273,  14  Am.  Rep.  99;  Livingston  County 
v.  Darlington,  101  U.  S.  407,  25  L.  ed.  1015. 

The  drainage  district  is  a  public,  not  a 
private,  corporation. 

Morrison  v.  Morey,  146  Mo.  543,  48  S.  W. 
629;  Harward  v.  8t.  Clair  dc  M.  Levee  <f 
Drainage  Co.  51  111.  130. 

No  provision  of  either  the  Constitution  of 
Missouri  or  the  Constitution  of  the  Unite<l 
States  is  violated  by  the  statute. 


hill  (N.  Y.)  49  L.  R.  A.  781.  The  public  high- 
ways are  always  available  for  the  purpose.  See 
note  on  Liability  of  municipal  corporations  for 
drainage,  post,  — .  Even  property  which  has 
been  devoted  to  other  public  uses  may  be  utilized 
for  the  purpose  of  drainage  if  the  necessity 
therefor  exists. 

A  release  of  the  right  of  way  for  a  drain  need 
not  be  obtained  from  the  abutting  owners  along 
an  established  drain  by  the  proposed  use  of 
which  they  will  be  benefited,  where  its  dimen- 
sions are  not  changed.  Sturm  v.  Kelly,  120 
Mich.  685,  79  N.  W.  980. 

A  city,  having  determined  that  a  sewer  is  de- 
sirable, Is  only  bound  to  prove  that  the  taking 
of  the  property  sought  to  be  condemned  Is  ne- 
cessary for  the  construction  of  the  sewer,  where 
by  statute  sewerage  has  been  declared  a  public 
use  for  which  private  property  may  be  taken. 
Pasadena  v.  Stimson,  91  Cal.  288,  27  Pac.  604. 

The  right  of  highway  commissioners  to  enter 
upon  the  land  of  another  for  the  purpose  of 
constructing  a  permanent  ditch  or  drain  over 
the  same,  and  to  maintain  the  same  permanently 
for  the  purpose  of  4rainlng  a  highway.  Involves 
a  freehold.  Dlerks  v.  Addison  Twp.  Highway 
Comrs.  142  III.  197,  81  N.  E.  496. 

Since  the  expression  of  the  legislative  will  au- 
thorizing the  taking  of  property  for  public  pur- 
poses Is  of  Itself  due  process :  and  since  the 
ditch  act  Itself  provides  for  notice  to  interested 
parties,  and  gives  such  parties  a  right  to  appeal 
in  case  they  are  aggrieved, — such  act  does  not 
authorize  the  taking  of  property  without  due 
process  of  law.  Cribbs  v.  Benedict,  64  Ark.  555, 
44  S.  W.  707. 

Highway  commissioners  have  no  authority  to 
exercise  the  power  of  eminent  domain  for  the 
purpose  of  carrying  over  an  adjoin inir  farm  the 
sewage  which  a  municipal  corporation  may  de- 
posit upon  the  highway  by  drains  or  other  ap- 
pliances, under  a  statute  authorizing  them  to 
enter  upon  any  adjacent  lands  for  the  purpose 
of  opening  drains,  etc.,  necessary  to  drain  a 
highway,  especially  where  the  sewage  is  con- 
ducted In  an  unnatural  direction.  Dlerks  v. 
Addison  Twp.  Highway  Comrs.  142  III.  197,  81 
N.  E.  496. 

A  right  of  way  of  a  railroad  company  is  sub- 
ject to  appropriation  and  use  for  the  construc- 
tion thereon,  parallel  to  its  used  roadway,  of  a 
county  ditch  which  will  not  be  Incompatible  or 
Interfere  with  the  exercise  by  the  company  of 
any  of  its  franchises,  under  a  statute  giving 
commissioners  power  to  construct  ditches,  in 
general  terms  without  restraint  or  qualification 
on  account  of  the  nature  of  the  use  or  owner- 
00  L.  R.  A. 


ship  of  the  lands  on  which  they  may  be  located. 
Northern  Ohio  R.  Co.  v.  Hancock  County,  63 
Ohio  St.  82,  67  N.  E.  1023. 

But  lands  in  Ohio  appropriated  and  in  use 
for  railroad  purposes  cannot  thereafter  be  con- 
demned for  public  ditches  or  drains,  where  such 
use  would  prevent  the  construction  of  a  side 
track  or  double  track,  or  would  interfere  with 
the  full  enjoyment  of  the  land  for  railroad  pur- 
poses. Lake  Erie  &  W.  R.  Co.  v.  Seneca  Coun- 
ty. 67  Fed.  945. 

The  location  of  a  public  ditch  in  part  on  the 
right  of  way  of  a  railroad  company  Is  not  un- 
authorized on  the  ground  that  property  taken 
for  one  public  use  cannot  again  be  appropriated 
to  another  public  use,  where  it  does  not  appear 
that  the  location  of  the  ditch  In  any  way  in- 
terferes with  the  uses  of  the  railroad  company. 
— especially  as  the  latter  is  not  complaining. 
Steele  v.  Empsom,  142  Ind.  897,  41  N.  E.  822. 

A  public  drain  may  be  established  and  placed 
on  the  right  of  way  of  a  railroad  company  If 
It  does  not  impair  or  destroy  the  use  of  such 
right  of  way  by  the  railroad  company.  Bal- 
timore &  O.  S.  W.  R.  Co.  V.  Jackson  County,  160 
Ind.  260,  58  N.  E.  837,  69  N.  E.  856. 

But  in  an  earlier  case  it  was  held  that  the 
court  has  no  jurisdiction  or  power  to  establish 
and  order  the*  construction  of  a  public  ditch 
longitudinally  upon  the  right  of  way  of  a  rail- 
road company,  especially  where  its  use  for  that 
purpose  would  Interfere  with  its  public  use  for 
railroad  purposes  for  which  It  was  acquired  by 
condemnation,  In  the  absence,  in  the  dralna^re 
law  under  which  the  ditch  is  established,  of 
clear  and  express  terms  or  necessary  implication 
indicating  a  legislative  intent  to  subject  lands 
devoted  to  a  public  use  already  in  exercise  to 
drainage  purposes.  Baltimore  &  O.  &  C.  R.  Co. 
V.  North,  103  Ind.  486,  3  N.  E.  144. 

Express  power  is  necessary  to  enable  a  mu- 
nicipal corporation  to  condemn  property  for 
sewer  purposes.  Butler  v.  Thomasville,  74  Ga. 
570. 

The  trustees  of  a  village  have  no  power  to  ac- 
quire a  lot  on  which  to  locate  buildings  for 
pumping  works  for  drainage*  purposes  by  special 
assessment  under  the  Illinois  drainage  laws, 
but  must  acquire  title  thereto  by  regular  coo- 
demnatlon  proceedings.  Hyde  Park  v.  Spencer, 
118  111.  446,  8  N.  E.  846. 

A  statute  containing  a  provision  requiring  of 
cities  of  a  paitlcular  class,  as  a  condition  prece- 
dent to  the  right  to  exercise  the  power  of  em- 
inent domain  for  sewer  and  other  municipal  pur- 
poses, an  unavailing  effort  to  agree  with  the 
owners  of  the  property  sought  to  be  acquired. 
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Kansas  City  v.  Ward,  134  Mo.  172,  35  S. 
W.  600;  Hagar  v.  Reclamation  Dist,  No, 
108,  111  U.  S.  701,  28  L,  ed.  569,  4  Sup.  Ct. 
Rep.  663;  Rutheiiord  v.  Maynes,  97  Pa.  78; 
Turloek  Irriq.  Dist.  v.  Williams,  76  Cal.  360, 
18  Pac.  379;  Garrett  v.  8t,  Louis,  25  Mo. 
505.  69  Am.  Dec.  475;  8t.  Louis  v.  Ranken, 
96  Mo.  497,  9  S.  W.  910;  Spencer  v.  Mer- 
chant, 125  U.  S.  346,  365,  31  L.  ed.  763, 
767,  8  Sup.  Ct.  Rep.  921;  Daily  v.  Swope, 
47  Miss.  367;  Emery  v.  San  Francisco  Gas 
Co,  28  Cal.  340. 

The  constitutional  provision  as  to  max- 
imum rate  of  taxation  is  not  violated. 

Morrison  v.  Morey,  146  Mo.  543,  48  S.  W. 
629 ;  Kansas  City  v.  Bacon,  147  Mo.  269,  48 
S.  W.  860. 

The  formation  and  powers  of  such  corpo- 
rations as  the  one  in  question  have  been 
uniformly  sustained  by  this  court. 

Egyptian  Levee  Co.  v.  Hardin,  27  Mo.  495, 


72  Am.  Dec.  276;  Morrison  v.  Morey,  146 
Mo.  543,  48  S.  W.  629;  St,  Joseph  v.  An- 
thony,  30  Mo.  537;  St,  Joseph  y,  O'Don^ 
oghuc,  31  Mo.  345 ;  St.  Louis  use  of  Creamer 
V.  (Eters,  36  Mo.  466;  St.  Louis  use  of 
Creamer  v.  Clemens,  36  Mo.  467;  Columbia 
Bottom  Levee  Co.  v.  Meier,  39  Mo.  53; 
Fanar  v.  St.  Louis,  80  Mo.  379 ;  Kansas  use 
of  Coates  v.  Ridenour,  84  Mo.  263 ;  St.  Louis 
V.  Ranken,  96  Mo.  497,  9  S.  W.  910;  Inde- 
pendence v.  Gates,  110  Mo.  374,  19  S.  W. 
728;  St.  Joseph  use  of  Gibson  v.  Owen,  110 
Mo.  445,  19  S.  W.  713;  Kansas  City  v. 
Ward,  134  Mo.  172,  35  S.  W.  600. 

Marsl&all,  J.,  delivered  the  opinion  of  the 
court : 

The  first  question  presented  for  adjudica- 
tion in  this  case  is  the  constitutionality  of 
the  drainage  laws  of  this  state.  The  first 
drainage  law  in  this  state  was  the  act  of 


is  a  violation  of  a  constitutional  provisiou  for 
uniformity  of  operation  and  the  prohibition  of 
special  laws  where  a  general  law  can  be  made 
applicable,  where  there  Is  a  general  statutory 
proYision  that  any  ^'person,*'  which  includes  a 
public  corporation,  may  acquire  private  proper- 
ty for  specified  purposes.  Pasadena  v.  Stlm- 
son,  91  Cal.  238,  27  Pac.  604. 

Drainage  districts  are  authorized  by  the 
drainage  laws  of  Illinois  to  obtain  control  of 
natural  channels  outside  the  districts,  which 
serve  as  outlets  for  such  districts,  for  the  pur- 
pose of  enlarging  and  deepening  the  same  when 
necessary  to  render  the  drainage  system  avail- 
able for  the  purpose  for  which  the  districts  are 
organized,  by  condemnation  under  the  eminent 
domain  act,  by  which  the  same  pass  under  the 
absolute  control  of  the  district  authorities,  and 
are  as  much  subject  to  their  control  for  the  pur- 
pose for  which  they  were  condemned  as  any 
ditches  within  their  districts.  Union  Drainage 
Dist.  V.  O'Reilly,  132  111.  631,  24  N.  E.  426. 

A  statute  providing  for  the  construction, 
reparation,  and  perfection  of  drains,  ditches, 
and  levees,  does  not  embrace  more  than  one  sub- 
ject contrary  to  constitutional  provisions.  Blake 
V.  People  use  of  Caldwell,  109  111.  504. 

Where  it  appears  that  a  person  objecting  to 
the  construction  of  a  drain  through  his  land  ob- 
tained title  thereto  after  proceedings  for  the 
construction  of  the  drain  had  been  instituted, 
and  for  the  purpose  of  raising  certain  objections 
which  the  original  owner  had  lost  the  right  to 
make,  the  sale  is  not  a  bona  fide  one.  Hackett 
V.  Brown  (Mich.)  8  Det.  L.  N.  559,  87  N.  W. 
102. 

An  Irrevocable  right  of  drainage  across  an- 
other's land  cannot  be  established  where  the 
provisions  of  a  statute  specially  applicable  to 
the  case  were  not  observed,  and  where  a  parol 
license  was  shown  revocable  under  the  statute 
of  frauds.  Lawrence  v.  Springer,  49  N.  J.  Eq. 
289,  24  Atl.  933,  Reversing  47  N.  J.  Eq.  461,  21 
Atl.  41. 

b.  How  acquired. 

1.  By  contract. 

Of  course  the  right  of  way  may  be  acquired  by 
contract,  and  an  attempt  to  procure  It  in  that 
way  Is  generally  a  prerequisite  to  a  resort  to 
the  machinery  of  the  law  of  eminent  domain. 

A  license  to  drainage  commissioners  to  con- 
struct a  drain  through  property  does  not  vest 
any   title,  or  give  an   irrevocable  easement  in 
the  land.     Olmsted  v.  Dennis,  77  X.  Y.  378. 
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A  railroad  company  which  gives  a  written 
consent  or  license  for  a  drain  to  cross  its 
tracks,  and  erects  a  culvert  for  that  purpose, 
sufficiently  releases  the  right  of  way,  although 
it  does  not  execute  a  formal  release.  Sturm  v. 
Kelly,  120  Mich.  685,  79  N.  W.  930. 

But  a  release  of  the  right  of  way  for  one 
drain  cannot  operate  as  a  release  for  another. 
IMd. 

A  written  contract  entered  into  between  a 
landowner  and  a  municipal  corporation,  by 
which  the  former,  in  consideration  of  the  dis- 
missal of  condemnation  proceedings  Instituted 
by  the  latter  to  acquire  the  right  of  way  for  a 
sewer  across  his  land,  agreed  to  allow  the  mu- 
nicipal corporation  to  enter  upon  such  premises 
and  construct  a  drain  without  making  him  any 
further  compensation,  is  a  sufficient  license  for 
the  entry  by  such  municipal  corporation  and  the 
construction  of  such  drain.  Bloomlngton  v. 
Burke,  12  III.  App.  814. 

The  act  conferring  upon  cities  power  to  seize 
property  under  the  right  of  eminent  domain  to 
construct  sewers  and  drains  does  not  deprive 
them  of  the  power  to  acquire  private  property 
by  contract  for  that  purpose,  where  such  power 
Is  not  denied  by  any  statute.  Leeds  v.  Rich- 
mond, 102  Ind.  372,  1  N.  E.  711. 

A  proceeding  to  lay  out  a  drain  will  be 
quashed  where  the  commissioner  has  not  at- 
tempted to  obtain,  as  required  by  statute,  a  re- 
lease of  the  right  of  way  and  damages  from 
the  property  owners  through  whose  premises  the 
drain  Is  to  pass.  Whisler  v.  Lenawee  County 
Drain  Commissioner,  40  Mich.  591. 

Upon  a  proceeding  by  highway  commissioners 
to  condemn  land  for  the  digging  of  a  ditch 
across  the  lands  of  another  in  pursuance  of 
statute,  it  must  appear  from  the  record  of  the 
official  proceedings  of  such  commissioners  that 
the  digging  of  the  ditch  was  necessary  in  order 
to  carry  off  the  water  from  the  highway,  and 
that  they  had  negotiated  with  such  owner  for 
leave  to  take  a  part  of  his  premises  for  the 
ditch,  and  had  failed  to  obtain  such  consent  up- 
on a  Just  compensation  having  been  offered  him 
therefor ;  and  parol  evidence  that  the  digging  of 
the  ditch  was  necessary  In  order  to  carry  off 
the  water  from  the  highway  is  incompetent. 
Chaplin  v.  Wheatland  Twp.  Highway  Comrs.  129 
111.  651,  22  N.  E.  484. 

A  landowner  may  enjoin  the  collection  of  a 
special  assessment  for  the  construction  of  a  sew- 
er across  his  land,  where  he  was  induced  to 
withdraw  valid  objections  to  its  confirmation  by 
an  agreement  entered  into  by  the  municipal  cor- 
poration  constructing  such   sewer  to  condemn 
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April  21,  1877  (Acts  1877,  p.  285).  The 
plan  of  that  act  was  that  upon  petition  of 
the  owners  of  a  majority  interest  of  the 
lands  to  be  drained  the  county  court  ap- 
pointed commissioners,  who  managed  the 
work.  Ilie  cost  was  apportioned  between 
the  public  at  large  and  the  individuals 
whose  land  was  specially  benefited,  and  spe- 
cial assessments  were  levied  acoordingiy. 
Then,  in  1879,  an  act  was  passed  (Acts 
1879,  p.  132),  which  is  the  origin  and  basis 
of  the  present  law,  but  it  was  expressly  pro- 
vided that  it  should  not  be  construed  to 
alter,  amend,  or  repeal  the  act  of  1877,  above 
referred  to.  This  act  contained  twenty  sec- 
tions. The  scheme  of  the  act  was  to  author- 
ize the  formation  of  drainage  districts,  to 
consist  of  not  less  than  640  acres  each,  by 
the  people  of  the  district,  and  to  authorize 
the  people  of  such  districts  to  manage  the 


business.  It  permitted  the  organization  of 
such  a  drainage  district  by  the  majority  in 
interest  of  the  resident  owners  of  swamp 
and  overflowed  lands  signing  articles  of  as- 
sociation, submitting  them  to  the  circuit 
court,  with  a  petition  praying  for  a  decree 
creating  such  district.  It  also  provided  for 
notice  to.  all  persons  in  the  proposed  district 
who  did  not  join  in  the  petition,  and  for  a 
trial  by  the  circuit  court  of  the  propriety 
and  necessity  of  such  a  district,  and  for  fix- 
ing the  boundaries  of  the  district,  and  for 
excluding  all  the  land  in  the  district  that 
would  not  be  benefited  by  such  drainage.  It 
provided  for  the  election,  by  the  people,  of 
a  board  of  supervisors  to  manage  the  busi- 
ness; the  procurement,  by  condemnation,  if 
necesaaiy,  of  a  right  of  way  for  ditches, 
drains,  and  dikes,  for  levying  an  assessment, 
not  exceeding  60  cents  per  acre  per  year,  for 


the  right  of  way  over  his  land  for  a  street, 
which  it  did,  but,  after  the  confirmation  of  the 
special  assessment,  vacated  the  condemnation 
judgment  and  dismissed  the  proceedings,  bj  re- 
pealing the  ordinance  for  laying  out  the  street 
along  such  right  of  way.  This  conduct  would 
warrant  the  inference  that,  having  acquired  pos- 
session, the  city  had  no  Intention  of  laying  out 
a  street,  but  had  a  fraudulent  design  to  disre- 
gard the  agreement,  by  which  such  landowner 
lost  a  substantial  right.  Dempster  ▼.  Chicago, 
175  111.  278,  61  N.  E.  710. 

A  contract  by  which  drainage  commissioners 
are  permitted  to  use  the  banks  of  a  river,  and 
to  deepen  and  widen  the  stream,  and  to  cut  a 
ditch  through  the  owner's  land,  paying  him  the 
compensation.  Is  one  for  an  Interest  in  land 
within  the  statute  of  frauds.  Phillips  v. 
Thompson,  1  Johns.  Ch.  131. 

The  owner  of  land  which  is  so  situated  as  con- 
veniently to  receive  surface  water  and  sewage 
collected  by  a  city  and  discharged  from  the  sew- 
er does  not  dedicate  the  land  to  such  purpose  by 
the  payment  of  an  assessment  for  the  construc- 
tion of  the  sewer, — especially  where  he  has  re- 
peatedly protested  against  the  discharge  of  the 
sewage  upon  his  premises.  Van  Rensselaer  v. 
Albany,  16  Abb.  N.  C.  467. 

One  whose  land  is  not  crossed  by  a  drain, 
but  whose  premises  are  in  the  assessment .  dis- 
trict, cannot  attack  the  proceedings  on  the 
ground  that  the  releases  of  all  the  right  of  way 
have  not  been  given,  where  the  commissioner 
prociu>ed  releases  from  the  supposed  owners, 
and  the  rights  of  the  parties  In  Interest  had 
been  determined  in  a  suit  for  an  injunction,  from 
which  no  appeal  has  been  taken.  Brady  v.  Hay- 
ward,  114  Mich.  826,  72  N.  W.  233. 

An  oral  promise  by  a  property  owner  to  sign 
a  written  consent  to  the  construction  of  a  ditch 
across  his  land  provided  the  signature  of  an  ad- 
jacent owner  is  obtained  does  not  amount  to  a 
license,  where,  after  the  latter's  signature  is  ob- 
tained, the  party  giving  the  promise  refused  to 
consent  to  the  construction  of  the  ditch.  Hitch- 
ens  V.  Shaller,  82  Mich.  496. 

A  petitioner  for  the  construction  of  a  ditch, 
who  released  the  right  of  way  and  all  claim  for 
damages,  and  entered  Into  a  contract  to  dig  the 
ditch  across  his  own  lands,  and  agreed  that 
the  contract  might  be  relet  upon  his  failure  to 
perform,  waives  all  right  to  recover  damages 
from  parties  who  thereafter,  in  good  faith,  at- 
tempt to  construct  the  ditch,  if,  at  the  time  of 
the  execution  of  the  release,  he  knew,  or  by  rea- 
sonable diligence  could  have  known,  of  existing 
defects  in  the  proceed  in  grs :  but,  if  he  only 
learned  <^  them  in  the  exercise  of  reasonable 
60  L.  R.  A. 


diligence  after  contracting  to  construct  the 
ditch,  he  may  recover  damages.  Hopkins  v. 
Briggs,  41  Mich.  176,  2  N.  W.  199. 

A  common  council  authorized  to  construct 
sewers,  purchase  land  therefor,  establish  the  as- 
sessment district,  and  to  fix  finally  the  amount 
and  apportionment  of  the  assessment,  may  agree 
with  a  property  owner  who  deeds  the  right  of 
way,  to  exempt  his  land  from  assessment  for 
the  construction  of  the  sewer,  although  the  or- 
iginal assessment  is,  under  the  charter,  let  by 
a  board  of  commissioners.  In  such  case  the 
city,  having  enjoyed  the  fruits  of  the  contract, 
is  estopped  from  questioning  the  power  of  the 
council  to  make  It.  Colt  v.  Grand  Rapids,  115 
Mich.  498,  73  N.  W.  811. 

A  municipal  corporation  is  not  liable  to  a 
landowner  for  the  amount  allotted  him  as  the 
value  of  property  proposed  to  be  taken  for  the 
opening  of  a  street  because  It  constructs  a  sewer 
through  such  premises,  where  the  condemnation 
proceedings  for  the  opening  of  the  street  are 
subseQuently  dismissed  upon  motion  of  the  land- 
owner because  of  a  failure  on  the  part  of  the 
municipal  corporation  to  pay  the  award ;  and 
such  owner  is  not  entitled  to  a  sum  equal  to  the 
difference  between  the  award  and  an  assessment 
of  the  benefits  levied  against  his  land,  deposited 
by  the  municipal  corporation  In  court.  Pearce 
V.  Chicago,  176  111.  152,  62  N.  E.  27. 

An  action  to  compel  a  village  to  purchase  at 
a  price  to  be  fixed  by  the  court  land  which  it 
has  unlawfully  entered  upon  and  appropriated 
to  sewer  purposes  Is  of  an  unprecedented  char- 
acter, and  cannot  be  maintained  either  at  law  or 
in  equity.  Mitchell  v.  White  Plains,  91  Hun. 
189,  36  N.  Y.  Supp.  204. 

The  registry  laws  apply  to  the  permission 
given  by  the  owner  of  land  to  a  municipality 
to  construct  a  drain  through  his  land,  whether 
the  agreement  conveys  the  land,  creates  an  ease- 
ment, or  is  a  mere  license  which  has  become  Ir- 
revocable ;  so  that.  If  there  has  been  no  by-law 
authorizing  the  land  to  be  taken,  the  Interest  of 
the  municipality  therein  would  be  invalid  as 
against  a  registered  deed  executed  by  an  as- 
signee of  the  owner,  who  was  a  purchaser  for 
value  without  notice.  Toronto  v.  Jarvls.  25 
Can.  S.  C.  237. 

2.  By  eminent  domain. 

In  taking  land  for  a  sewer,  the  limit  of  the 
public  right  Is  the  public  necessity,  and  the  res- 
idue of  the  use  of  the  land  so  used  remains  un- 
nflTected  in  the  owner.  Wilson  v.  Scranton,  141 
Pa.  621,  21  Atl.  779. 

But  a  title  in  fee,  and  not  merely  an  ease- 


1902. 


Mound  City  Land  &  S.  Co.  v.  Miller. 


199 


benefits,  to  pay  the  expenses  of  surveys, 
building  drains,  ditches,  dikes,  ete.,  and  the 
appointment  by  the  county  court  of»a  drain 
<'onunissioner,  whose  duty  it  was  to  survey, 
locate,  mark  out,  estimate  the  cost  of,  and 
contract  for  the  construction  of,  all  such 
drains,  ditches,  dikes,  etc.  This  act  passed 
into  the  revision  of  1889,  and  became  section 
6517  et  seq.  In  1895  the  '  legislature 
amended  three  sections  of  the  law,  and 
added  a  new  section,  and  the  law  as  thus 
amended  passed  into  the  revision  of  1899, 
and  became  §  8251  et  seq.,  Rev.  Stat.  1899, 
and  this  proceeding  is  governed  by  the  law 
as  it  waa  thus  enacted  and  perfected. 

Boiled  down,  the  objections  to  this  law 
may  be  said  to  be  that  it  is  unconstitutional, 
because  it  authorizes  the  formation  of  a 
private  corporation  for  the  purpose  of  im- 
proving private  property,  and  forces  private 


individuals  to  become  members  of  such  cor- 
poration against  their  will,  and  assesses  a 
tax  against  their  property  for  the  improve- 
ment of  all  the  property  in  the  district  that 
is  benefited  by  such  drainage;- that  it  dis- 
criminates between  resident  and  nonresident 
owners;  that  it  creates  an  unreasonable  bur-» 
den  upon  the  objectors'  lands  without  any 
corresponding  benefit;  and  that  it  subjecte 
the  land  to  burden  and  taxation  without  pro- 
viding a  right  of  trial  by  jury.  Section  20 
of  article  2  of  the  Constitution  is  also  said 
to  be  violated  by  this  law.  That  section  is 
as  follows :  "  That  no  private  property  can 
be  taken  for  private  use,  with  or  without 
compensation,  unless  by  consent  of  the 
owner,  except  for  private  ways  of  necessity, 
and  except  for  drains  and  ditches  across  the 
lands  of  others  for  agricultural  and  sanitary 
purposes,  in  such  manner  as  may  be  pre- 


ment,  will  be  acquired  by  a  town  In  land  taken 
under  a  statute  giving  the  right  to  remove  ob- 
Htructlons  from  a  brook  and  alter  Its  current  for 
8cwer  purposes,  to  effect  which  It  may  "take  or 
purchase  land/'  and  providing  that  the  "title  to 
land  so  taken  shall  vest  In  the  municipality." 
Page  V.  O'Toole.  144  Mass.  303.  10  N.  E.  851. 

Where  a  right  of  way  across  private  land  for 
the  purpose  of  constructing  a  sewer  was  con- 
demned under  a  statute  which  had  been  pre- 
viously repealed  by  the  adoption  of  a  general 
statnte  covering  the  same  subject,  the  proceed- 
ings had  thereunder  were  void,  and  persons  en- 
tering on  the  premises  for  the  purpose  of  con- 
structing the  sewer  were  trespassers.  State  v. 
Tenny.  58  S.  C.  215.  36  S.  E.  555. 

A  proceeding  to  condemn  laud  for  a  drain  un- 
43er  a  statute  providing  for  the  condemnation  of 
land  by  a  village  for  a  drain  Is  not  complete 
ontil  such  resolution  or  order  is  recorded,  such 
recording  being  a  condition  precedent  to  the 
right  to  enter  upon  the  land  and  construct  the 
drain.  Svennes  v.  West  Salem,  114  Wis.  650, 
«1  N.  W.  121. 

c.  Compenaation  must  be  made, 

1.  In  general. 

Permanent  appropriation  of  land  for  a  sewer 
or  gntter  cannot  be  made,  even  for  the  public 
good,  without  compensating  the  owner :  and.  as 
no  general  powers  to  condemn  appertain  to  the 
duties  of  corporation  officers,  an  Incorporated 
town  which  has  no  authority  conferred  upon  it 
to  condemn  land  for  these. purposes  may  not 
make  an  appropriation  of  private  property  there- 
for. Aldrich  v.  Paine.  106  Iowa,  461,  76  N.  W. 
S12. 

Land  dry  and  free  from  nuisance  cannot  be 
permanently  appropriated  for  drains  for  the 
l)eneflt  of  other  lands,  or  even  for  the  general 
welfare,  without  compensation.  Re  Church  of 
Holy  Sepulchre,  61  How.  Pr.  315. 

Land  can  be  taken  for  a  public  drainage  ditch 
without  the  owner's  consent  only  by  making 
Just  compensation.  People  ex  rel.  Williams  v. 
Haines,  40  N.  Y.  587. 

Authority  to  drainage  commissioners,  to  enter 
upon  and  occupy  such  lands  of  private  owners 
as  may  be  needed  for  the  purpose  of  draining 
wet  and  swamp  lands,  is  a  taking  or  appro- 
priation of  the  lands  for  public  purposes,  for 
which,  compensation  must  be  made.  People  ex 
rel.  Cook  v.  Nearing.  27  N.  Y.  306. 

The  owner  of  land  and  a  sewer  thereon  is 
entitled  to  compensation  if  such  sewer  Is  ap- 
propriated, according  to  the  nature  of  the  ap- 
€0  L.  R.  A. 


propriation,  whether  it  be  so  appropriated  as 
to  deprive  him  of  all  dominion  or  control  over 
it,  or  merely  by  the  taking  of  an  easement 
therein  for  a  special  purpose,  not  depriving  him 
of  his  rights  further  than  that  he  shall  not  use 
the  same  for  purposes  inconsistent  with  such 
special  purposes.  McDonald  v.  Cincinnati,  4 
Ohio  N.  P.  253. 

A  landowner  is  entitled  to  have  his  damages 
for  land  token  for  the  construction  of  a  drain- 
age ditch  paid  within  a  reasonable  time,  to  be 
fixed  by  the  court,  after  the  condemnation  pro- 
ceedings, a  failure  to  do  which  will  forfeit  the 
right  to  appropriate.  Skagit  County  v.  McLean, 
20  Wash.  92,  54  Pac.  781. 

Building  a  sewer  across  private  property  re- 
quires compensation  under  a  constitutional  pro- 
vision that  private  property  shall  not  be  taken 
for  public  use  without  compensation,  although 
the  market  value  of  the  property  is  not  dimin- 
ished. Smith  V.  Atlanta,  92  Ga.  119,  17  S.  E. 
981. 

The  taking  of  an  easement  for  a  drainage 
ditch  Is  a  taking  of  private  property  within  the 
spirit  and  meaning  of  a  constitutional  prohibi- 
tion.    Reeves  v.  Wood  County,  8  Ohio  St.  333. 

The  location  and  construction  of  a  public 
ditch  across  or  upon  the  right  of  way  of  a  rail- 
road company,  though  the  ditch  be  constructed 
by  tiling  under  the  surface,  Is  an  appropriation 
of  the  company's  property  which  entitles  It  to 
compensation  for  the  value  of  the  interest  so 
taken.  Lake  Erie  &  W.  R.  Co.  v.  Hancock 
County,  63  Ohio  St.  23,  57  N.  E.  1009. 

That  section  of  the  highway  laws  of  Illinois 
providing  that,  when  highway  commissioners 
desire  to  cut  a  ditch  across  the  land  of  another 
for  the  purpose  of  draining  a  highway,  the 
landowner  shall  be  summoned  before  a  Justice 
of  the  peace  "for  the  purpose  of  having  the  dam- 
age assessed  which  such  owner  may  sustain," 
etc.,  is  broad  enough  to  cover  compensation  for 
the  land  taken,  as  well  as  damages  to  that  not 
taken,  and  Is,  therefore,  not  in  conflict  with  that 
clause  of  the  Bill  of  Rights  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation.  The 
sense  in  which  the  word  "damage"  Is  used  in  the 
statute  is  the  total  loss  the  owner  would  suffer 
by  having  the  ditch  on  his  land.  Chaplin  v. 
Wheatland  Twp.  Highway  Comrs.  129  111.  651, 
22  N.  E.  484. 

The  clause  In  the  highway  laws  of  Illinois  au- 
thorizing highway  commissioners  to  apply  to  a 
Justice  of  the  peace  to  have  the  damages  as- 
sessed which  an  owner  will  sustain  by  the  cut- 
ting of  a  ditch  to  drain  a  highway  across  his 
premises,    "unless  the  owner  of  such   land,  or 
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scribed  by  law;  and  that,  whenever  an  at- 
tempt is  made  to  take  private  property  for 
a  U8e  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  pub- 
lic shall  be  a  judicial  question,  and  as  such 
judicially  determined,  without  regard  to  any 
•legislative  assertion  that  the  use  is  public." 
It  is  only  necessary  to  say  of  this  last  con- 
tention that  this  section  does  not  apply  to 
such  a  case  as  this.  Heman  v.  Schulte,  166 
Mo.  409,  06  S.  W.  163.  The  levee  laws  of 
this  state  were  opposed  upon  many  of  the 
grounds  relied  upon  herein  against  the 
drainage  laws,  but  the  constitutionality  of 
the  former  was  sustained  by  this  court  in 
Egyptian  Levee  Co.  v.  Han-din,  27  Mo.  495, 
72  Am.  Dec.  276;  Columbia  Bottom  Levee 
Co.  v.  Meier,  39  Mo.  53 ;  Morrison  v.  Morey, 
146  Mo.  543,  48  S.  W.  629 ;  and  State  ex  rel. 
Stotts  v.  Wall,  153  Mo.,  loc.  cit.  220,  54  S. 


W.  4C5.  Irrigation  laws  have  been  attacked 
upon  much  the  same  grounds,  but  their  con- 
stitutiohftlity  has  been  upheld.  Turlock 
Irrig.  Diet.  v.  Williams,  76  Cal.  360,  1ft 
Pttc.  379.  Levees  keep  out  the  water.  Irri- 
gation canals  bring  in  the  water.  Drains 
take  out  the  water.  The  public  has  an  in- 
terest in  each  kind  of  such  laws.  By  keep- 
ing out  the  water,  the  health  of  the  inhab- 
itants is  consen-ed,  and  the  value  of  the 
lands  increased,  and  the  revenues  of  the 
state  enhanced.  Thus,  the  state  is  directly 
interested  both  for  sanitary  and  financial 
reasons.  The  irrigation  laws  bring  in  the 
water,  and  make  valuable  the  arid  lands, 
and  thereby  enhance  their,  value,  and  hence 
bring  in  more  revenue  to  the  state.  Thus 
the  state  has  a  direct  pecuniary  interest,  al- 
though not  a  sanitary  interest.  The  prin- 
ciples  underlying  the  cases  upholding  the 


his  agent,  shall  first  consent  to  the  cutting  of 
such  ditch,"  means,  unless  the  owner  shall  first 
consent  after  the  commissioners  have  offered 
him  an  amount  deemed  by  them  to  be  a  just 
compensation  for  the  damages  to  be  sustained 
by  him.  No  owner  can  be  compelled  to  permit 
a  ditch  to  be  cut  across  his  land,  unless  an  of- 
fer is  made  to  compensate  him  therefor,     rbid. 

Under  a  drainage  law  mailing  provision  for 
compensation  to  an  owner  for  land  talcen  for 
ditches  and  damages  to  land  not  taken,  which 
are  required  to  be  paid  before  entry  thereon, 
it  would  seem  that  where,  by  an  enlargement  of 
the  drainage  district,  an  additional  burden  of 
water  is  precipitated  upon  his  land  to  its  in- 
Jury,  the  damages  consequent  thereto  should  be 
assessed  and  paid  by  the  district  prior  to  the 
discharge  of  such  additional  waters  upon  his 
land.  Elmore  v.  Drainage  Comrs.  135  III.  269, 
25  N.  E.  1010. 

Corporations  existing  for  drainage  purposes 
are  public  corporations,  and  land  taken  for  the 
purpose  of  a  ditch  is  for  a  public  purpose,  and 
compensation  must  be  made  to  the  owner  before 
his  land  can  be  taken  for  such  public  use.  Pay- 
son  V.  People  ew  rel.  Parsons,  175  111.  267,  51 
N.  E.  588. 

A  town  which  owns  the  fee  in  its  streets  Is 
entitled  to  recover  compensation  as  an  individ- 
ual, for  injury  thereto  by  the  construction  of  a 
county  drain  through  them,  under  Iowa  Code 
1873,  {  1210,  which  prescribes  a  procedure  for 
persons  claiming  compensation  for  lands  taken 
in  the  construction  of  a  drain,  ditch,  or  water 
course.  Aldrlch  v.  Paine,  106  Iowa,  461,  76  N. 
W.  812. 

No  objection  can  be  made  to  the  laying  out  of 
a  sewer  on  the  ground  that  compensation  has 
not  been  made  as  required  by  the  Constitution  by 
one  who  assenled  to  its  laying  out,  and  con- 
nected his  private  drain  with  it.  Haskell  v. 
New  Bedford,  108  Mass.  208. 

Where,  at  the  time  of  the  establishment  of 
the  location  of  a  drainage  ditch,  a  propeity  own- 
er made  a  claim  for  damages,  which  was  al- 
lowed, and  In  a  subsequent  action  by  him  to  en- 
Join  the  completion  of  the  ditch  it  did  not  ap- 
pear that  the  damage  which  he  would  suffer  by 
its  completion  would  be  substantially  different 
from  that  for  which  he  has  already  been  given 
compensation,  such  relief  will  not  be  grsnted. 
Oliver  V.  Monona  County  (Iowa)  90  N.  W.  310.. 

The  failure  of  a  board  of  superrisors  to  have 
damages  to  the  property  through  which  a  drain- 
age ditch  was  to  pass  appraised  and  paid  or  se- 
cured before  locating  the  ditch  Is  not  a  Juris- 
dictional question,  and  cannot,  therefoi*e,  be  ob- 
jected to  In  a  collateral  attack.  Ihid. 
60  L.  R.  A. 


A  drainage  law  which  provides  for  the  taking 
of  private  property  for  the  right  of  way  of 
ditches  to  drain  swamps  without  condemnation 
proceedings,  although  providing  for  the  ascer- 
taining and  payment  of  the  owner's  damages  if 
he  comes  into  court  and  files  his  claim,  is  con- 
trary to  the  constitutional  provision  prohibiting 
the  taking  of  private  property  without  first  hav- 
ing made  compensation  therefor ;  neither  can 
the  law  be  sustained  as  a  proper  exercise  of  the 
police  power  for  the  abatement  of  a  nuisance, 
where  the  act  does  not  require  the  nuisance  to  be 
of  such  imminent  danger  to  the  public  welfare 
as  to  Justify  the  taking  of  private  property  of 
others  than  those  maintaining  the  nuisance, 
without  compensation.  Askam  v.  King  County, 
9  Wash.  1,  36  Pac.  1097. 

A  ditch  law  is  invalid  which  does  not  provide 
that  the  compensation  for  damages  for  land  ap- 
propriated for  any  given  ditch  shall  first  be 
paid  in  money  or  secured  by  deposit,  as  required 
by  I  19.  art.  1,  of  the  Ohio  Constitution,  but  at 
most  only  requires  its  computation  in  connection 
with  the  costs  and  expenses  of  constructing  the 
work,  to  be  provided  for  by  assessment,  although 
there  is  a  further  provision  that  the  commission- 
ers shall,  upon  actual  view  of  the  premises,  fix 
and  allow  compensation,  and  assess  such  dam- 
age as  will  accrue,  but  with  nothing  to  show 
from  what  source  the  compensation  Is  to  be  de- 
rived. Smith  V.  McKee,  3  Ohio  Dec.  Reprint, 
578 :  Beck  v.  Medina  County,  9  Ohio  Dec.  Re- 
print, 308. 

A  statute  authorizing  township  trustees  to 
locate  ditches  and  drains  upon  lands  adjoining 
or  lying  near  a  public  road  whenever  in  their 
judgment  such  ditches  or  drains  are  necessary 
for  the  benefit  of  the  road,  but  making  no  pro- 
Tislon  for  compensation  to  the  owner  in  money 
to  be  assessed  by  a  Jury  for  the  land  appropri- 
ated, is  Invalid  under  a  constitutional  provision 
requiring  that,  when  private  property  is  taken 
for  the  purpose  of  making  or  repairing  roads,  a 
compensation  shall  be  made  to  the  owner  in 
money,  and  such  compensation  shall  be  assessed 
by  a  Jury.  Watson  v.  Pleasant  Twp.  21  Ohio 
St.  607. 

When  a  ditch  proceeding  is  allowed  to  con- 
tinue regardless  of  whether  the  owner's  com- 
pensation should  first  be  "paid  in  money,  or 
ilrst  secured  by  a  deposit  of  money,"  and  with- 
out affording  him  opportunity  to  claim  or  prove 
compensation  and  damages,  such  ditch  proceed- 
ing Is  void,  and  the  court  will  enjoin  further 
proceedings  until  the  ditch  is  legally  established. 
Zimmerman  v.  Canfield,  42  Ohio  St.  463. 

A   law   is  not  unreasonable   and  void   which 
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validity  and  constitutionality  of  levee  and 
irrigation  laws  apply  with  even  greater  force 
to  drainage  laws;  for,  from  a  sanitary  point 
of  view,  the  dangers  to  health  arising  from 
overiiows  occasioned  by  floods  are  intermit- 
tent, while  the  dangers  to  health  arising 
from  marshes  and  stagnant  pools  of  water 
are  continuous,  and  ever  present.  There  is 
certainly  as  much,  if  not  greater,  reason  and 
necessity  for  drainage  laws,  as  there  is  for 
levee  and  irrigation  laws.  Drainage  laws 
are  closely  akin  to  sewer  laws.  In  fact,  the 
only  difference  between  the  two  is  that  they 
are  called  sewers  in  cities  and  closely  pop- 
ulated communities,  while  they  are  called 
drains  in  rural  and  agricultural  communi- 
ties, and  the  further  difference  that  sewers 
are  generally  covered  over  to  prevent  the 
escape  and  dissemination  of  foul  odors  and 
noxious  gases,  and  conceal  the  passage  of 


their  contents  through  the  streets,  while 
drains  are  open.  There  is,  however,  no  dif- 
ference in  the  legal  principles  applicable  to 
the  two.  If  one  is  constitutional,  so  is  the 
other.  Tf  private  property  that  is  benefited 
by  a  sewer  can  be  charged  for  the  benefits 
it  receives  against  the  wishes  of  the  owner, 
so,  also,  can  the  agricultural  lands  be 
charged  for  the  benefits  conferred  upon 
them.  The  constitutionality  and  validity  of 
sewer  laws  have  been  uniformly  upheld.  8t. 
Louis  use  of  Creamer  v.  (Eters,  36  Mo.  456; 
Kansas  City  v.  Ridenour,  84  Mo.  253;  8t. 
Joseph  use  of  Gibson  v.  Oicen,  110  Mo.  445. 
19  S.  W.  713;  Heman  v.  Allen,  150  Mo.  534, 
57  S.  VV.  559;  Neman  v.  Schulte,  166  Mo. 
409,  66  S.  W.  163.  So,  likewise,  the  valid- 
ity and  constitutionality  of  reclamation  or 
drainage  laws  has  been  upheld  by  the  courts. 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 


fails  to  provide  for  the  payment  of  damages 
from  the  construction  of  a  drainage  canal  suf- 
fered when  no  benefits  have  accrued,  when  the 
general  law  affords  a  remedy  therefor  against 
the  corporation.  Brown  v.  Keener,  74  N.  C. 
714. 

A  constitutional  provision  in  relation  to  drain- 
age, which  authorizes  the  passage  of  laws  per- 
mitting the  owners  of  land  to  construct  drains 
across  the  lands  of  others,  does  not  authorize 
the  taking  of  private  property  for  the  purpose 
of  drainage  without  making  just  compensation, 
merely  because  the  constitutional  provision  is 
silent  on  the  subject  of  compensation  to  the 
owners  of  the  lands  over  which  such  drains  are 
to  be  constructed.  Payson  v.  People  ea  rel.  Par- 
sons, 175  111.  267,  51  N.  E.  588. 

The  failure  of  a  statute  authorizing  the  con- 
struction of  a  sewer  to  provide  for  the  payment 
of  compensation  for  the  land  taken  does  not 
render  the  statute  unconstitutional,  where  It 
prescribes  that,  if  the  sewer  commissioners  can- 
not agree  with  the  owners,  they  may  proceed 
under  the  condemnation  law  of  the  state,  which 
does  not  permit  lands  to  be  taken  except  upon 
payment  of  compensation.  Swlkehard  v.  Mich- 
«»l8.  81  Hun,  325,  29  N.  Y.  Supp.  777,  80  X.  Y. 
Supp.  1135. 

But  it  has  been  held  that,  where  the  statutes 
limit  the  right  to  apply  for  damages  for  the 
consi ruction  of  a  sewer  to  six  months  from  the 
decision  to  take  the  land,  no  application  can  be 
made  after  that  time,  although  the  owner  of 
the  land  injured  had  no  notice  of  the  taking  un- 
til after  the  expiration  of  the  six  months. 
Cambridge  v.  Middlesex  County,   6  Allen,   134. 

A  statute  requiring  compensation  to  be  made 
for  injuries  sustained  by  the  taking  of  land 
for  sewer  purposes  does  not  apply  to  the  tem- 
porary draining  of  a  pond  while  constructing 
the  sewer  along  a  highway.*  Chelsea  Dye  House 
&  Laundry  Co.  v.  Com.  164  Mass.  350,  41  N.  E. 
649. 

The  owner  of  land  over  which  it  is  sought  to 
cut  a  ditch  or  drain  for  public  use  is  entitled, 
under  the  Constitution  to  be  paid  the  value  of 
the  ground  used  for  the  ditch,  and  also  any  dam- 
age resulting  to  the  rest  of  this  land  by  reason 
of  the  construction  and  maintenance  thereof. 
Chaplin  V.  Wheatland  Highway  Comrs.  129  III. 
051,  22  N.  E.  484. 

The  mere  fact  that  the  construction  of  a 
sewer  near  private  property  will  be  a  nuisance 
at  common  law  does  not  constitute  it  a  taking 
for  which  compensation  must  be  made  to  the 
owner,  unless  required  to  be  made  by  statute. 
Lincoln  v.  Com.  164  Mass.  368,  41  X.  E.  489. 
60  L.  R.  A. 


2.  When  and  how  made. 

Where  the  statute  providing  that  the  allow- 
ance by  the  proper  oflScers  of  damages  to  be  paid 
for  land  taken  for  a  drainage  ditch  makes  the 
amount  payable  out  of  the  general  fund  of  the 
county,  there  Is  a  sufficient  payment  or  deposit 
of  the  money  to  authorize  the  continuance  of  the 
proceedings  under  a  constitutional  provision 
making  that  a  condition  precedent  to  the  taking, 
where  there  Is  nothing  to  show  that  the  county 
is  insolvent.  Zimmerman  v.  Canfleld,  42  Ohio 
St.  463. 

A  statute  authorizing  the  condemnation  of 
lands  for  sewer  purposes,  which  provides  that 
commissioners  to  make  the  award  shall  issue 
improvement  certificates  in  their  own  names  pay- 
hble  any  time  they  designate  within  two  years, 
pledging  the  credit  of  the  cities  containing  the 
sewers,  is  unconstitutional,  as  failing  to  secure 
payment  for  the  private  land  taken  at  the  time 
It  is  appropriated,  and  as  not  securing  the  pay- 
ment in  money.  State,  Butler.  Prosecutor,  v. 
Uavlne  Road  Sewer  Comrs.  39  N.  J.  L.  665. 

Wis.  Rev.  Stat.  |  1237,  providing  a  method 
whereby  the  owner  or  occupant  of  lands  entered 
upon  and  taken  for  a  drain  in  the  improvement 
of  a  highway  may,  upon  application,  have  his 
damages  appraised  and  paid  by  the  town,  sat- 
isfies the  provision  of  Wis.  Const,  art.  1,  |  13, 
requiring  Just  compensation  when  land  is  taken 
for  public  use,  as  the  taxable  property  of  such 
town  constitutes  a  pledge  or  fund  to  which  such 
owner  may  with  certainty  resort  for  payment  in 
the  prescribed  manner.  Smeaton  v.  Martin,  57 
Wis.  364,  15  N.  W.  403. 

Provision  for  compensation  for  u  right  of  way 
for  a  drainage  ditch  Is  sufficient  under  a  consti- 
tutional provision  that  the  property  cannot  be 
taken  until  compensation  is  made,  where,  in 
case  no  funds  are  on  hand  arising  from  the  levy 
of  the  drainage  tax,  warrants  may  be  issued  by 
the  court  which  may  be  negotiated  and  the  pro- 
ceeds used  in  paying  for  a  right  of  way.  Red- 
mon  V.  Chacey,  7  N.  D.  231,  73  N.  W.  1081. 

But  a  provision  for  payment  of  compensation 
(or  a  right  of  way  for  a  drainage  ditch  to  be 
made  in  county  warrants  is  not  sufficient  where 
there  is  a  possibility  that  there  may  be  no  funds 
out  of  which  to  pay  the  warrants,  under  a  Con- 
stitution providing  that  private  property  shall 
not  be  taken  for  public  use  without  Just  com- 
pensation having  been  first  made  to,  or  paid  into 
court  for,  the  ownf»r.  'Martin  v.  Tyler,  4  N.  D. 
278,  25  L.  R.  A.  838,  60  X.  W.  392. 

In  drainage  assessments,  benefits  to  land  in  a 
drainage  district  cannot  be  set  oif  against  dam- 
ages for  land  taken  for  a  ditch.     Xo  different 
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S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663; 
Head  v.  Amoskeag  Mfg.  Co.  113  U.  S.  9,  28 
L.  ed.  889,  5  Sup.  Ct.  Rep.  441 ;  Rutherford 
V.  MyneSf  97  Pa.  78;  Colfax  Highway  Comrs. 
V.  East  Lake  Fork  Special  Drainage  Diat. 
127  111.  681,  21  N.  E.  200;  Riebling  v.  Peo- 
ple 1M6  of  Columbia  Levee  d  Drainage  Dist, 
146  III.  120,  33  N.  E.  1090;  Kinyon  v.  Du- 
chetie,  21  Mich.  498 ;  Sessions  v.  Ci'wnkilton, 
20  Ohio  St.  349;  Tide-Water  Co.  v.  Coster, 
18  N.  J.  Eq.  518,  90  Am.  Dec.  634.  Cali- 
fornia, Pennsylvania,  Illinois,  Michigan, 
Ohio,  and  New  Jersey  have  reclamation  laws, 
based  upon  the  same  principles  as  our  stat- 
ute. The  details  of  the  laws  may  be  diflfer- 
ent,  the  agencies  employed  by  the  state  to 
carry  the  lawa  into  effect  may  differ,  but 
this  in  no  wise  affects  the  constitutionality 
of  the  laws.  The  fact  that  under  some  laws 
the  county  courts  are  charged  with  the  duty 


of  carrying  the  law  into  effect,  while  in 
others  commissioners  are  provided  for  that 
purpose,  and  in  others  the  people  themselves 
are  empowered  to  organize  into  corporations 
called  "  drainage  districts,"  makes  no  differ- 
ence. It  is  competent  for  the  state  to  raise 
up  a  governmental  agency  for  the  enforce- 
ment of  it  police  powers,  and  for  the  pur- 
pose of  enhancing  its  revenues  and  carrying 
its  revenue  laws  into  effect.  The  agency 
thus  created  is  an  arm  of  the  state,  a  politi- 
cal subdivision  of  the  state,  and  exercises 
prescribed  functions  of  government,  and  is 
not  a  private  corporation  in  any  sense.  Mor- 
rison V.  Morey,  146  Mo.,  loc.  cit.  561,  48  S. 
W.  020  ( where  the  people  were  authorized  to 
form  a  corporation)  ;  Tide-Water  Co.  v.  Cos- 
ter, 18  N.  J.  Eq.  518,  90  Am.  Dec.  634 
(where  commissioners  were  to  be  appointed 
by  a  justice  of  the  supreme  court) ;  Sessions 


rule  exists  with  reference  to  dminage  districts 
than  with  reference  to  condemnation  proceed- 
ings in  which  private  property  Is  to  be  taken 
for  public  purposes.  Payson  v.  People  ece  rel. 
Parsons,  176  111.  207,  51  N.  E.  588. 

But  in  nn  action  to  assess  the  damages  to  a 
Itmdowner  in  a  drainage  district  for  the  right 
of  way  for  a  ditch,  the  Jury  may,  by  express 
statutory  provisions,  offset  the  benefits  against 
the  damages.  Talcing  land  In  a  drainage  dis- 
trict for  drainage  purposes  is  not  a  talcing  of 
private  property  for  public  use  within  the  mean- 
ing of  a  clause  In  the  Constitution  requiring 
just  compensation  to  be  made  therefor.  Wlnlcel- 
mann  v.  Drainage  Dist.  24  111.  App.  242. 

A  provision  that  land  required  for  a  drain 
must  be  paid  for  before  the  work  is  commenced 
is  for  the  benefit  of  the  owner,  and  he  may  waive 
it.     Olmstead  v.  Dennis,  77  N.  Y.  378. 

A  land  owner  who  fails  to  avail  himself  of 
his  statutory  right  to  have  his  compensation  for 
damages  fixed,  and  makes  no  opposition  to  the 
completion  of  the  canal,  thei*eby  forfeits  his 
right  to  previous  compensation,  and  is  not  en- 
titled to  restrain  the  use  of  the  canal  by  an 
injunction.  Jefferson  &  L.  P.  R.  Co.  v.  New  Or- 
leans, 31  La.  Ann.  478. 

If  the  owner  of  land  in  a  drainage  district 
consents  that  the  amount  allowed  him  for  land 
taken  shall  be  applied  to  the  reduction  of  his 
benefits  assessed,  and  pays  the  excess  of  bene- 
fits over  the  amount  allowed  him  for  compensa- 
tion, he  cannot  complain  that  he  was  not  paid 
in  whole  for  the  land.  Elgin.  J.  &  E.  R.  Co.  v. 
Hohenshell,  193  III.  159.  61  N.  E.  1102. 

When  the  statute  provides  that  a  municipal 
corporation  shall  make  due  compensation  for 
damages  necessarily  resulting  from  the  exercise 
of  power  to  construct  a  drain  on  private  lands, 
the  compensation  need  not  be  made,  or  proceed- 
ings instituted  therefor,  until  after  It  has  been 
80  taken.  Stonehouse  v.  Ennlsklllen  Twp.  32 
I'.  C.  Q.  B.   562. 

Under  the  New  York  drainage  acts  of  1860 
and  1881,  it  is  not  necessary  that  the  damages 
awarded  to  tlie  owner  of  land  over  which  the 
ditch  is  constructed  should  have  been  actually 
paid  to  him  prior  to  the  levying  of  the  assess- 
ment.    Re  Swan,  35  Hun,  025. 

Compensation  for  land  taken  for  draining  a 
swamp  cannot  be  made  by  assessing  the  araoimt 
upon  the  owners  of  the  land  drained  accord- 
ing to  the  number  of  acr^s  owned  by  each  re- 
spectively. Ilartwell  v.  Armstrong,  19  Barb. 
166. 

An  award  of  the  damages  sustained  by  the 
owner  of  land  for  the  cutting  of  a  ditch  across 
the  same  by  a  municipal  corporation,  having 
60  L.  R.  A. 


been  made  by  arbitrators  mutually  chosen  In 
pursuance  by  a  resolution  of  the  city  council 
authorizing  the  submission  of  the  controversy 
to  arbitration,  can  be  enforced  against  such 
municipality  by  an  action  in  assumpsit,  in  the 
absence  of  positive  law  disabling  It  from  sub- 
mitting unsettled  claims  to  arbitration.  Shaw- 
neetowu  v.  Baker,  85  111.  563. 

d.  Procedure. 

A  statute  authorizing  the  establishing  of 
drains  over  the  lands  of  others  and  the  assess- 
ment thereon  of  benefits  and  damages  is  to  l>e 
strictly  construed  In  favor  of  the  landowners. 
Bogart  V.  Castor,  87  Ind.  244. 

Proceedings  for  taking  private  property  for 
the  construction  of  a  drainage  ditch  must  be  in 
strict  compliance  with  the  legislative  enact- 
ments authorizing  them.  Nlshnabotna  Drain- 
age Dist.  V.  Campbell,  154  Mo.  151,  55  S.  W. 
276. 

In  a  proceeding  to  acquire  land  under  right  of 
eminent  domain  for  drainage  purposes,  the  facts 
necessary  to  give  the  court  jurisdiction  must  ap- 
pear in  the  petition.  Re  Mai-sh,  71  N.  Y.  315. 
Reveralng  10  Hun,  49. 

Proceedings  to  condemn  land  for  a  sewer  are 
not  void  for  failure  to  file  a  petition  setting 
forth  the  inability  of  the  parties  to  agree  as  to 
I  the  compensation  to  be  paid,  where  the  statute 
I  leaves  the  regulation  of  the  proceedings  to  the 
'  municipal  ordinance,  and  the  evidence  showv 
I  their  inability  to  agree,  which  is  all  the  or- 
j  dinance  requires.  Joplin  Consol.  Min.  Co.  v. 
1  Joplin,  124  Mo.  129,  27  S.  W.  406. 

In  proceedings  to  condemn  a  sewer  route  over 
I  a  tract  of  land  Including  platted  lots  which  are 
I  a  part  thereof.  It  Is  not  necessary  to  mention 
I  them   if  the  description  given  as  to   the  tract 
necessarily  includes  them.     Ibid. 
I      In  an  action  by  a  sanitary  district,   created 
I  under  an  act  of  legislature  with  ample  power  to 
condemn  such  a  quantity  of  land  as  may  reason- 
I  ably  be  necessary  to  carry  out  the  object  of  the 
I  district,  to  condemn  a  strip  of  land  over  a  quar- 
1  ter  of  a  mile  wide  for  the  purpose  of  Its  main 
channel,  the  owner  thereof  has  the  right  to  have 
the  court  determine  whether  or  not  the  taking 
of  MO  much  land  is  an  abuse  of  the  power  con- 
i  forred  by  seeking  to  condemn  more  land  than  Is 
reasonably  necessary  for  the  purpose  for  which 
It  was  created,  and  for  this  the  court  has  the 
power  to  prevent  such  abuse.     Tedens  v.  Chi- 
cago Sanitary  Dist.  149  111.  87,  36  N.  E.  1033. 
In  a  condemnation  proceeding  by  a  sanitary 
district  against  the  owner  of  land  for  the  right 
of  way  for  its  main  channel,  the  owner  of  such 
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V.  Crunhiltpn,  20  Ohio  St.  349  ( where  county 
<*oniroi9sioncrs  and  township  trustees  were 
■charged  with  the  carrying  into  effect  the 
act)  ;  Kinyon  v.  Duchene,  21  Mich.  498 
( where  drain  commissioners,  to  be  appointed 
by  the  board  of  supervisors,  were  provided 
for)  ;  Colfax  Highway  Comrs.  v.  East  Lake 
Fork  Special  Drainage  Dist.  127  111.  581, 
21  N.  E.  206  (where  drainage  commissioners 
were  provided  for)  ;  Uagar  v.  Reclamation 
Dist.  No.  lOS,  111  U.  S.  701,  28  L.  ed.  669, 
4  Sup.  Ct.  Rep.  663  (where  the  people  of 
the  district  were  authorized  to  organize  as 
a  district,  and  to  elect  a  board  of  trustees 
to  manage  the  matter)  ;  Turlock  Irrig,  Diat. 
v.  Williams,  76  Cal.  360,  18  Pac.  379  (where 
tlie  people  of  the  district  were  authorized  to 
organize  as  a  district,  and  to  elect  a  board 
of  directors  to  manage  the  matter).  The 
legal    principles    upon    which    reclamation 


laws  rest  are  so  admirably  stated  in  Hagar 
V.  Reclamation  Dist.  No.  lOS,  111  U.  S.  701, 
28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663,  that  a 
<*hort  extract  from  the  opinion  of  Mr.  Jus- 
tice Field  in  that  case  is  warranted.  He 
said:  '*  It  is  not  open  to  doubt  that  it  is  in 
the  power  of  the  state  to  require  local  im- 
provements to  be  made  which  are  essential 
to  the  health  and  prosperity  of  any  commu- 
nity within  its  borders.  To  this  end  it  may 
provide  for  the  construction  of  canals  for 
draining  marshy  and  malarious  districts, 
and  of  levees  to  prevent  inundations,  as  well 
as  for  the  opening  of  streets  in  cities  and  of 
roads  in  the  countrj'.  The  system  adopted 
in  California  to  reclaim  swamp  and  over- 
flowed lands  by  forming  districts,  where  the 
lands  are  susceptible  of  reclamation  in  one 
mode,  is  not  essentially  different  from  that 
of  other  states  where  lands  of  that  descrip- 


land  is  entitled  to  have  plans  and  speciflcatlons 
of  such  chaDnel  introduced  In  evidence  so  as  to 
furnish  the  court  with  the  necessary  data  to  en- 
able It  to  determine  whether  such  district  is 
seeking  to  condemn  more  of  such  owner's  land 
than  is  reasonably  necessary  to  carry  out  the 
object  of  the  district.     Ihid. 

A  description  of  land  to  be  talcen  for  a  public 
drain  should  be  as  definite  as  is  necessary  in  a 
deed.  Mathias  v.  Carson,  49  Mich.  465,  18  N. 
W.  818. 

Whether  or  not  a  description  of  land  taken 
for  a  sewer  by  words  and  reference  to  a  map 
Is  "as  certain  as  is  required  in  a  common  con- 
veyance of  land"  as  required  by  statute  is  a 
question  of  fact.  Eohlhepp  v.  West  Rozbury, 
120  Mass.  596. 

In  proceedings  for  the  condemnation  of  land 
for  sewer  purposes,  if,  after  definitely  locating 
the  culvert,  a  notice  published  by  the  board  of 
public  works  under  the  provisions  of  Special 
Laws  1887,  p.  335,  |  8,  proceeded,  "also  a  strip 
30  feet  In  width  extending  from  the  south  end 
of  said  culvert  to  the  north  end  of  said  culvert, 
the  center  line  of  which  strip  shall  be  *tbe  cen- 
ter line  of  said  culvert,"  the  property  is  suffi- 
ciently identified,  although  the  assessment  sheet 
and  the  notice  of  confirmation,  referring,  how- 
ever, to  the  notice  quoted  above,  omitted  the 
worda,  "the  center  line  of  such  strip  shall  be 
the  center  line  of  the  culvert;"  the  sufilciency 
and  deflniteness  of  an  assessment  and  award 
are  to  be  ascertained  from  an  examination  of 
the  condemnation  proceedings  taken  as  a  whole, 
and  the  notice,  being  referred  to  in  the  assess- 
m^it  sheet  or  award,  is  thereby  made  a  part  of 
the  latter  instrument  as  though  incorporated  in 
it.  Lumbermen's  Ins.  Co.  v.  St.  Paul,  85  Minn. 
234,  88  N.  W.  749. 

A  proceeding  to  take  land  for  a  public  drain 
Is  void  where  the  application  therefor  gives  a 
line  merely,  without  indicating  the  width.  Ma- 
thias V.  Carson,  49  Mich.  463,  13  N.  W.  818. 

In  a  proceeding  to  condemn  land  for  the  con- 
struction of  a  ditch,  the  court  should  not  un- 
dertake to  devest  the  title  of  the  owner,  but 
only  to  subject  the  land  to  the  use  required. 
Palmer  v.  Harris  County  (Tex,  Civ.  App.)  69 
S.  W.  229. 

The  action  of  a  commissioner's  court  In  deter- 
mining that  it  Is  necessary  to  use  land  for  the 
parpoee  of  draining  a  public  road  concludes  the 
question  as  to  the  necessity  for  the  taking  as 
far  as  Its  submission  to  a  jury  is  concerned,  in 
a  proceeding  by  a  county  to  condemn  the  land. 
Jhid. 

A  township  owning  no  land,  as  a  municipality 
to  be  Injuriously  affected  by  the  construction  of 
60  L.  R.  A. 


a  public  drain,  may  not  maintain  a  bill  to  en- 
join its  completion,  in  behalf  of  landowners  in 
the  township  who  do  not  claim  to  be  injuriously 
affected.  Swan  Creek  Twp.  v.  Brown  (Mich.) 
9  Det.  L.  N.  52,  90  N.  W.  88. 

The  owner  of  land  whose  right  to  appeal  and 
whose  constitutional  right  to  have  his  compen- 
sation for  his  lands  sought  to  be  appropriated 
assessed  by  the  jury  is,  on  the  face  of  the  rec- 
ords, cut  off  by  the  act  of  the  county  commis- 
sioners in  making  an  award  and  entering  it  of 
record  as  of  a  date  prior  to  the  actual  time  of 
making,  so  that  at  the  latter  date  the  time  for 
appeal  appears  on  the  record  already  to  have 
expired,  is  entitled  to  an  injunction  against  the 
orders  and  proceedings  of  the  board  on  and 
after  the  date  of  such  entry,  but  not  against  the 
proceedings  had  prior  to  that  date.  Miller  v. 
Logan  County,  3  Ohio  C.  C.  617. 

A  bill  for  injunction  cannot  be  maintained 
against  the  construction  of  a  sewer  outlet  so  far 
as  the  case  involves  merely  the  loss  of  land  tak- 
en and  injury  to  the  remaining  land  by  the  con- 
struction of  the  sewer,  where,  under  the  stat- 
ute, damages  for  such  injuries  can  be  assessed 
in  proceedings  to  obtain  the  right  of  way. 
Dierks  v.  Addison  Twp.  Highway  Comrs.  142 
III.  197,  81  N.  E.  496. 

Condemnation  proceedings  for  a  sewer  way 
are  in  rem;  the  money  award  takes  the  place  of 
the  easement  taken,  and  the  real  owners  of  the 
property  are  entitled  to  receive  it.  Lumber- 
men's Ins.  Co.  V.  St.  Paul,  82  Minn.  497,  85  N. 
W.  525. 

In  ditch  proceedings  it  is  not  upon  the  ques- 
tion of  the  appropriation  of  lauds,  but  upon  that 
of  compensation  for  lands  so  appropriated,  that 
the  owner  Is  entitled,  of  right,  to  a  hearing  in 
court  and  the  verdict  of  a  jury.  Zimmerman  v. 
Canfield,  42  Ohio  St.  463. 

A  provision  for  a  jury  on  appeal  to  the  pro- 
bate court,  which  is  allowed  from  the  action  of 
county  commissioners  in  allowing  compensation 
and  damages  for  lands  appropriated  In  the  es- 
tablishmeut  of  a  ditch,  is  a  sufficient  compliance 
with  a  statutory  requirement  as  to  the  assess- 
ment by  a  jury  of  compensation  on  the  appro- 
priation of  private  property.  Chesbrough  v. 
Putnam  &  P.  Counties,  37  Ohio  St.  508. 

The  power  conferred  upon  a  corporation  cre- 
ated by  au  act  of  the  legislature  for  the  drain- 
age of  wet  lands  In  a  designated  district,  to  de- 
cide upon  the  amount  of  the  damages  to  be 
awarded  and  benefits  to  be  assessed  to  lands 
over  which  the  work  Is  projected,  cannot  be  jus- 
tified as  a  proper  exercise  of  the  right  of  em- 
inent domain,  since  such  company,  being  a  mere 
private  corporation  whose  existence  has  not  re- 
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tion  are  found.  The  fact  that  the  lands  may 
be  situated  in  more  than  one  county  cannot 
affect  the  power  of  the  state  to  delegate  au- 
thority for  the  establishment  of  a  reclama- 
tion district  to  the  supervisors  of  the  county 
continnin)^  the  greater  part  of  the  lands. 
Such  authority  may  be  lodged  in  any  board 
or  tribunal  which  the  legislature  may  des- 
ignate. In  some  states  the  reclamation  is 
made  by  building  levees  on  the  banks  of 
streams  which  are  subject  to  overflow;  in 
other  states  by  ditches  to  carry  oflf  the  sur- 
plus water.  Levees  or  embankments  are 
necessary  to  protect  lands  on  the  lower  Mis- 
sissippi against  annual  inundations.  The 
expense  of  such  works  may  be  charged 
against  parties  specially  benefited,  and  be 
made  a  lien  upon  their  property.  All  that 
is  required  in  such  cases  is  that  the  charges 
shall  be  apportioned  in  some  just  and  rea- 


sonable mode,  according  to  the  benefit  re- 
ceived. Absolute  equality  in  imposing  them 
may  not  be  reached ;  only  an  approximation 
to  it  may  be  attainable.  If  no  direct  and 
invidious  discrimination  in  favor  of  certain 
persons  to  the  prejudice  of  others  be  made,^ 
it  is  not  a  valid  objection  to  the  mode  pur- 
sued that,  to  iome  extent,  inequalities  may 
arise.  It  may  possibly  be  that  in  some  por- 
tions of  the  country  there  are  overflowed 
lands  of  so  large  an  extent  that  the  expense 
of  their  reclamation  should  properly  be 
borne  by  the  state.  But  this  is  a  matter 
purely  of  legislative  discretion.  Whenever 
a  local  improvement  is  authorized,  it  is  for 
the  legislature  to  prescribe  the  way  in  which 
the  means  to  meet  its  cost  shall  be  raised, — 
whether  by  general  taxation,  or  by  laying 
the  burden  upon  the  district  specially  bene- 
fited by  the  expenditure.    Mobile  County  v. 


oelved  the  assent  of  a  majority  of  the  voters  In 
that  disti'ict,  and  which  is  Interested  In  the  re- 
plenishment of  its  own  ti*ea8ury,  Is  not  an  Im- 
partial agency,  siich  as  is  required  to  determine 
the  just  compensation  required  under  the  Con- 
stitution to  be  made  In  the  exercise  of  that  right. 
Hessler  v.  Drainage  Comrs.  58  111.  105. 

The  construction  of  a  sewer  across  a  lot  held 
by  a  husband  and  wife  as  tenants  by  the  en- 
tirety will  be  enjoined  at  the  suit  of  the  wife, 
although  the  city  has  taken  proceedings  to  con- 
demn the  right  of  way  as  against  the  husband, 
since  the  construction  of  the  sewer  would  preju- 
dice her  rights  In  case  she  should  survive  him. 
<;ros5,er  v.  Rochester,  60  Hun,  379,  15  N.  Y. 
Supp.  62. 

It  Is  a  good  defense  to  an  action  against  an 
adjolDlng  landowner  for  wrongfully  digging  a 
ditch  opening  Into  an  existing  ditch  on  an  own- 
er's land  and  thereby  overflowing  his  land,  that 
the  new  ditch  was  duly  established  In  pursu- 
ance of  law  In  a  proceeding  to  which  such  owner 
was  a  party  and  he  had  notice  of  and  was  as- 
sessed for  its  construction,  from  which  he  took 
no  appeal,  but  stood  by  and  allowed  the  work  to 
be  done  on  his  land  without  objections  :  although 
an  action  would  He  under  the  statute  for  fail- 
ure to  enlarge  the  capacity  of  the  old  ditch  so  as 
to  accommodate  the  Increased  flow  caused  by 
connecting  the  new  ditch  therewith.  Powell  v. 
Clelland.  82  Ind.  24. 

But  one  who  will  be  Injured  by  the  construc- 
tion of  a  proposed  ditch  Is  not  estopped  from 
complaining  of  It  because  the  contract  for  Its 
construction  was  awarded  to  him  at  a  public 
bidding,  where  he  bid  for  It  to  keep  the  work  In 
abeyance  until  he  could  have  time  to  file  his 
bill  for  an  Injunction.  Conrad  v.  Smith,  32 
Mich.  429. 

e.  Measure  of  dama^ca. 

Fur  the  lands  appropriated  for  a  drainage 
ditch  the  landowner  is  entitled  to  full  compen- 
sation, and  Is  also  entitled  to  the  damages  to 
his  other  lands  from  which  the  appropriation  is 
made,  but  he  Is  not  entitled  to  have  awarded 
him,  as  part  of  his  compensation,  the  value  of 
a  strip  of  land  not  actually  appropriated,  on 
each  side  of  the  ditch ;  nor  is  he  entitled  to 
have  the  cost  of  constructing  such  portion  of 
the  ditch  as  the  trustees  apportion  to  him  to 
construct,  assessed  as  part  of  his  damages. 
Miller  V.  Weber,  1  Ohio  C.  C.  130. 

The  measure  of  damages  for  land  across 
which  a  sewer  Is  constructed  is  the  value  of  the 
land  appropriated.  In  estimating  which  the  fact 
that  the  owner  may  still  apply  the  premises  to 
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any  use  not  Inconsistent  with  the  existence  of 
the  sewer  may  be  considered.  Atlanta  v.  Hun- 
nicutt,  95  Ga.  138,  22  S.  E.  130. 

In  condemnation  for  sewer  purposes,  only  the 
value  of  land  actually  taken  can  be  awarded, 
not  damage  to  the  rest  of  the  premises  from 
prior  noxious  discharge  of  sewage.  Stewart  v. 
Rutland,  58  Vt.  12,  4  Atl.  420. 

But  so  far  as  by  taking  a  part  of  one's  land 
for  pui-poses  of  a  sewer  a  source  of  harm  Is 
brought  nearer  to  the  part  which  Is  left,  the 
damages  caused  by  the  Increased  proximity  may 
be  recovered  for,  whether  apart  from  the  stat- 
ute the  source  of  harm  would  have  amounted 
to  a  nuisance  or  not.  Taft  v.  Com.  158  Masa 
526.  83  X.  E.  1046. 

So,  the  owner  of  land  taken  for  sewerage 
works  Is  entitled  to  compensation  for  Injury  to 
other  lands  owned  by  him,  not  only  by  the  con- 
struction of  the  works,  but  by  their  use,  even 
though  no  nuisance  be  caused  by  such  use  of 
the  works.  Essex  v.  Acton  Local  Board,  L.  K, 
14  App.  Chs.  153.  58  L.  J.  Q.  B.  N.  S.  594.  61  L. 
L.  T.  N.  a.  1,  38  Week.  Rep.  209,  53  J.  P.  75C. 

The  damages  for  land  condemned  for  a  sewer 
outlet  muy  Include  an  allowance  for  what  the 
owner  of  the  i*emalnlng  land  will  be  inconven- 
ienced In  Its  use.  Bennett  v.  Marlon,  106  Iowa. 
028,  76  X.   Y.  844. 

Under  a  statute  requiring  compensation  to 
be  made  for  all  damages  sustained  by  reason 
of  the  taking  of  land  for  a  public  sewer,  antici- 
pated future  Injury  to  the  remaining  property 
by  reason  of  the  use  of  the  property  taken  may 
be  considered.  Lincoln  v.  Com.  164  Mass.  868. 
41  X.  E.  489. 

In  assessing  the  compensation  to  be  awarded 
a  landowner  through  whose  property  a  right  of 
way  Is  taken  for  a  sewer  which  will  empty 
Into  a  stream  on  his  land,  no  compensation  Is 
to  be  made  for  the  possibility  of  the  deposits 
from  the  sewer  being  made  In  such  a  manner  as 
to  become  a  public  nuisance,  since  it  must  be 
assumed  that  the  sewer  will  be  used  in  such  a 
way  as  to  secure  a  proper  and  safe  disposal  of 
its  contents.  Clark  v.  Washington,  1  Pa.  Dist. 
R.  651. 

In  determining  the  damages  to  adjoining 
landowners  by  the  construction  of  a  ditch,  there 
is  to  be  considered  whatever  of  actual  injury, 
not  remote,  purely  speculative,  is  caused  to 
their  lands  by  reason  of  the  construction  there- 
of,    Thomas  v.  County  Comrs.  5  Ohio  N.  P.  449. 

The  owner  of  land  taken  for  the  construction 
of  a  drainage  ditch  is  entitled  to  the  full,  fair 
market  value  thei-eof,  IrrespectlTC  of  benefits 
thereto  by  Its  construction,  and  by  such  market 
value  Is  meant  such  an  amount  as  could  be  ob- 
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Kimball,  102  U.  S.  691,  704,  26  L.  ed.  238, 
242.  The  rule  of  equality  and  uniformity 
prescribed  in  cases  of  taxation  for  state  and 
<x>unty  purposes  does  not  require  that  all 
property,  or  all  persons  in  a  county  or  dis- 
trict, shall  be  taxed  for  local  purposes. 
Such  an  application  of  the  rule  would  often 
produce  the  very  inequality  it  was  designed 
to  prevent.  As  we  said  in  Louisiana  v.  Pils- 
bunh  105  U.  S.  278,  295,  26  L.  ed.  1090, 
1096,  there  would  often  be  manifest  injustice 
in  subjecting  the  whole  property  of  a  city 
— and  the  same  may  be  said  of  the  whole 
property  of  any  district — ^to  taxation  for  an 
improvement  of  a  local  character.  The  rule 
that  he  who  reaps  the  benefit  should  bear 
the  burden  must  in  such  cases  be  applied." 

The  opinion  of  Foote,  C,  in  Turlock  Irrig, 
Diet.  V.  Willianis,  76  Cal.,  loc.  cit.  367,  18 
Pac.  379,  is  so  apposite  to  this  case  that  it 


requires  partial  reproduction  here.  He 
said :  "One  of  the  distinguished  counsel  for 
the  defendant  contends  that  the  districts 
contemplated  by  tlie  act  are  private  corpo 
rations  formed  for  a  private  purpose :  to  use 
his  own  language,  ^Such  an  organization  has 
none  of  the  elements  of  a  public  municipal 
body.'  While  another  able  attorney  on  the 
same  side  contends  that  *all  the  constituents 
of  a  public  corporation  are  present,  and  to 
that  class  of  corporations  a  district  of  the 
statute  must  be  assigned,'  and  claims  that 
the  money  sought  to  be  raised  under  the  act 
is  a  general  tax,  and  that  the  system  of  or- 
ganization of  the  corporations  prescribed  in 
the  act  is  in  conflict  with  the  general  plan 
of  constitutional  political  cyganizations,  and 
that  the  mode  of  taxation  provided  is  differ- 
ent from  that  made  necessary  by  the  Consti- 
tution  for  general  governmental   purposes. 


tained  on  an  offer  of  the  property  for  sale,  after 
reasonable  time  and  notice,  and  not  at  a  forced 
aale  on  short  notice.     Ibid. 

Under  the  provisions  of  the  farm  drainage 
law  of  Illinois,  the  Jury  must.  In  assessing  the 
•damages  to  a  landowner  in  a  drainage  district, 
find  the  value  of  the  ground  used  for  the  ditch, 
also  the  damages,  if  any,  to  the  remaining  land 
not  talcen,  and  cannot  set  off  the  benefits  there- 
to by  the  drainage,  that  being  the  duty  of  the 
commissioners.  Union  Drainage  Dist.  v.  Vollce, 
168  III.  243,  45  N.  E.  415,  Affirming  59  III.  App. 
283. 

In  an  action  to  condemn  a  right  of  way  for  a 
•drainage  ditch  already  constructed  over  land, 
additional  damages  by  reason  of  the  construc- 
tion of  another  ditch  above  under  a  separate  and 
Independent  proceeding,  which  pours  its  waters 
Into  such  lower  ditch,  cannot  be  considered, 
where  the  condemnation  of  the  right  of  way  for 
the  other  ditch  Is  not  sought  in  that  action. 
^Icagit  County  v.  McLean.  20  Wash.  92,  54  Pac. 
781. 

The  compensation  for  land  taken  for  a  sewer 
route  should  include  the  injury  which  will  be 
done  to  the  tract  by  the  emptying  of  the  sewer 
into  a  stream  flowing  across  It,  although  the  or- 
dinance authorising  the  sewer  does  not  in  terms 
undertalce  to  acquire  that  right,  and  the  peti- 
tion describes  only  that  portion  of  the  owner's 
property  over  which  the  sewer  will  pass.  Jop- 
lin  Consol.  Min.  Co.  v.  Joplin,  124  Mo.  129,  27 
S.  W.  40C. 

Where  a  strip  of  land  is  talcen  for  the  con- 
struction of  a  sewer,  its  owner  is  entitled  to 
compensation  for  the  temporary  destruction  of 
a  water  supply  on  his  remaining  land  during 
•the  process  of  construction,  where  the  statute 
requires  compensation  to  be  made  for  all  dam- 
ages that  shall  be  sustained  by  reason  of  the 
taking.  Penney  v.  Com.  178  Mass.  507,  53  N. 
E.  805. 

The  damages  to  be  awarded  by  viewers  upon 
the  construction  of  a  public  sewer  must  be  the 
unavoidable  result  of  the  act  of  eminent  do- 
main, either  temporary  or  permanent,  and  as 
of  the  date  of  the  completion  of  the  sewer. 
Be  Chatham  Street,  16  Pa.  Super.  Ct.  103. 

In  a  proceeding  to  condemn  land  for  the  con- 
struction of  a  ditch  to  drain  a  public  road,  the 
market  value  of  the  entire  tract  sought  to  be 
condemned  must  be  considered  in  assessing  the 
damages,  although  the  entire  tract  so  taken  may 
not  l>e  necessary  for  the  construction  of  the 
ditch.  Palmer  v.  Harris  County  (Tex.  Civ. 
App.)  69  S.  W.  229. 

The  reasonable  cost  of  any  necessary  adapta- 
tion of  remaining  land  to  the  new  state  of 
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things  produced  by  a  sewer  for  which  a  portion 
of  the  land  is  taken  may  be  considered  by  the 
Jury  in  assessing  the  damages  for  such  taking 
and  injury  to  the  remaining  land.  Butcher's 
Slaughtering  &  Melting  Asso.  v.  Com.  163  Mass. 
386.  40  X.  E.  176. 

Damages  to  abutting  property  from  the  tem- 
porary escape  of  sewer  gas  during  the  time  rea- 
sonably necessary  for  making  repairs  to  a  sew- 
er or  removing  obstructions  should  be  consid- 
ered in  determining  the  compensation  to  be  made 
in  proceedings  to  condemn  land  for  sewer  pur- 
poses. Pasadena  v.  Stimson,  91  Cal.  23S.  27 
Pac.  604. 

Proceec^ngs  for  the  establishment  of  a  pub- 
lic ditch  are  not  invalid  because  no  allowance 
of  damages  was  made  for  running  the  ditch 
along  the  line  of  an  old  ditch,  as  the  fact  that 
a  new  ditch  is  located  on  the  line  of  an  old  one 
only  goes  to  the  question  of  the  costs  and  bene- 
fits of  the  proposed  work.  In  the  absence  of  any 
statute  making  such  location  unlawful.  Denton 
V.  Thompson.  136  Ind.  446,  33  X.  E.  264. 

When,  in  the  construction  of  o  public  ditch 
across  or  upon  the  right  of  way  of  a  railroad 
company,  it  will  become  necessary  to  make  an 
excavation  under  the  tracks  of  a  railroad,  and 
for  the  company  to  incur  expense  in  support- 
ing the  tracks  or  otherwise  while  the  ditch 
is  being  constructed  so  as  not  to  interfere  with 
the  use  of  Its  roads  at  that  place,  such  expense 
shall  be  taken  into  account  in  assessing  the 
damages  of  the  company.  Lake  Erie  &  W.  R. 
Co.  V.  Hancock  County,  63  Ohio  St.  23,  57  X.  E. 
1009.  Followed  in  Northern  Ohio  R.  Co.  v.  Han- 
cock County,  63  Ohio  St.  32,  57  N.  E.  1023. 

A  provision  in  a  drainage  law  which  author- 
izes the  allowance  to  the  owner  of  land  of 
"such  actual  damages,  only,  as  will  be  sus- 
tained" by  the  entry  upon  his  land  by  another 
for  the  purpose  of  constructing  a  drain  over  the 
same,  embraces  all  damages  that  will  be  sus- 
tained by,  or  in  consequence  of,  the  entry  upon 
the  land  and  the  construction  of  the  drain, 
the  proper  construction  of  the  words  "actual 
damages*'  being  all  damages,  both  direct  and 
consequential,  which  necessarily  result  from 
such  taking  and  appropriation,  the  measure  of 
which  will  be  the  diminution  in  value  of  the 
land  by  reason  thereof.  Chronic  v.  Pugh,  136 
III.  539,  27  X.  E.  415. 

In  assessing  the  damages  to  be  allotted  a  lot 
owner  in  a  drainage  district,  no  damages  suf- 
fered or  sustained  in  consequence  of  the  orig- 
inal construction  of  a  levee  should  be  allotted, 
but  the  same  must  be  confined  to  such  damages 
as  will  result  from  the  completion  of  the  pro- 
posed    work    under    the    present     assessment. 
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and  therefore  the  act  is  void.  We  are  in- 
clined to  agree  with  the  last-mentioned  ad- 
vocate of  the  defendant's  cause,  but  to  the 
extent  only  that  the  districts,  when  organ- 
ized as  provided  in  the  act  under  discussion, 
have  all  the  elements  of  corporations  formed 
to  accomplish  a  public  use  and  purpose,  ac- 
cording to  the  rules  of  law  laid  down  in 
Hagar  v.  Yolo  County,  47  Cal.  223;  Dean  v. 
Davis,  ol  Cal.  406;  People  v.  WilliamSf  66 
Cal.  (J47 ;  People  v.  La  Rue,  67  Cal.  526,  8 
Par.  84;  Reclamation  Dist.  No.  108  v.  Ha- 
gar, 60  Cal.  54,  4  Pac.  945.  The  results  to 
be  derived  from  a  drainage  law,  and  one 
which  has  for  its  purpose  the  irrigation  of 
ininiensie  bodies  of  arid  lands,  must  neces- 
sarily be  the  s%me  as  respects  the  public 
good.  The  one  is  intended  to  bring  into  cul- 
tivation and  make  productive  a  large  acre- 
age of  land  which  would  otherwise  remain 


uncultivated,  and  unproductive  of  any  ad- 
vantage to  the  state,  being  useless,  incapable 
of  yielding  any  revenue  of  importance  to- 
ward the  support  of  the  general  purposes  of 
state  government,  by  reason  of  too  much  wa- 
ter flowing  over  or  standing  upon  or  perco- 
lating through  them  The  other  has  for  it» 
main  object  the  utilizing  and  improvement 
of  vast  tracts  of  ai'id  and  unfruitful  soil, 
desertlike  in  character,  much  of  it,  which,  if 
water  in  sufficient  quantity  can  be  conduct- 
ed upon  and  applied  to  it,  may  be  made  to 
produce  the  same  results  as  flow  from  tlie 
drainage  of  large  bodies  of  swamp  and  over- 
flowed lands.  Such  a  general  scheme,  by 
which  immigration  may  be  stimulated,  the 
taxable  property  of  the  state  increased,  the 
relative  burdens  of  taxation  upon  the  whole 
people  decreased,  and  the  comfort  and  ad- 
vantage of  many  thriving  communities  sub- 


Lovell  y.  Sny  Island  Levee  Drainage  Dlst.  159 
111.  1S8,  42  N.  E.  600. 

After  the  recovery  of  damages  for  injury 
to  the  market  value  of  land  upon  which  a  pub- 
lic sewer  has  been  constructed,  without  the  le- 
gal formalities  necessary  and  proper  In  such 
cases  of  the  exercise  of  eminent  domain,  no 
further  damages  can  be  recovered  when  the 
mere  use  of  the  sewer  does  not  constitute  a 
nuisance.  District  of  Columbia  y.  Hutchinson, 
1  App.  D.  C.  403. 

A  claim  for  damages  for  the  overflow  of  an 
owner's  land  resulting  from  the  construction 
of  a  dam  the  erection  of  which  clearly  appeared 
necessary  to  a  feasible  and  economical  prose- 
cution of  the  work  of  the  drainage  district, 
will  be  presumed  to  have  been  passed  upon  by 
the  Jury  in  the  assessment  of  such  owner's 
damages  in  the  drainage  proceedings,  and,  if 
not,  the  matter  becomes  res  judicata  because  he 
might  have  had  such  damages  determined  at 
that  time.  McGillis  v.  Willis,  39  111.  App. 
311. 

A  right  to  damages  for  land  taken  for  a 
drainage  ditch  under  a  conti'act  permitting  the 
occupation  for  it  until  the  damages  are  ascer- 
tained and  the  taxes  raised  to  pay  therefor,  dur- 
ing which  time  no  assessments  for  benefits  shall 
be  collected  from  the  landowner,  will  pass  with 
a  sale  of  the  land.  Murray  v.  Jayne,  8  Barb. 
612. 

The  value  of  a  stone  wall  by  the  running  foot 
along  the  front  of  the  property  Is  a  proper  ele- 
ment to  be  considered  in  an  assessment  of  dam- 
ages for  land  taken  by  eminent  domain  for 
sewer  purposes.  Stone  v.  Com.  181  Mass.  438, 
63  X.  K.  1074. 

In  a  condemnation  proceeding  to  ascertain 
the  Just  compensation  to  be  paid  for  lands 
which  are  subject  to  overflow,  it  is  not  proper 
to  take  into  consideration  the  value  thereof  as 
affected  by  their  capability  of  improvement  by 
the  erection  of  dikes,  where  such  dikes,  if  con- 
structed, would  have  the  effect  of  wrongfully 
overflowing  the  lands  of  adjoining  riparian  own- 
ers. Burke  v.  Sanitary  Dist.  162  111.  125,  38 
N.    E.   670. 

As  to  compensation  for  injuries  caused  by  the 
drnln,  see  infra,  VII.  J. 

VII.  Completion  of  improvement, 

a.  Slainlory  provision  must  be  followed. 

Substantial  compliance  with  the  provisions  of 
the  statute  in  the  form  of  ordinances  for  the 
construction  or  repair  of  sewers  is  necessary 
to  support  an  assessment  for  the  cost.  Kan- 
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kakee  v.   Potter,   119   111.   324,   10   N.   E.  212; 
Combs  V.  Etter,  49  Ind.  535. 

An  assessment  on  lands  for  the  construction 
of  a  sewer  by  a  municipal  corporation  having 
the  power  to  construct  sewers,  and  to  make  as- 
sessments upon  real  estate  within  the  corporate 
limits  to  pay  therefor,  will  be  presumed.  In  a 
collateral  attack  to  set  the  same  aside,  to  be 
made  in  accordance  with  the  requirements  of 
the  statute,  and  to  be  valid  and  enforceable, 
unless  the  complaint  discloses  a  state  of  facts- 
which  clearly  shows  the  assessment  to  be  void. 
Elkhart  v.  Wickwlrc,  121  Ind.  331,  22  N.  E. 
342. 

The  county  board  has  no  Jurisdiction  to  im- 
pose a  tax  on  lands  to  defray  the  expense  of 
constructing  a  ditch  unless  the  statute  is  com- 
plied with  in  the  proceedings  relative  to  the* 
ditch.  Curran  v.  Sibley  County,  47  Minn.  313, 
no  X.  VV.  237.  "  % 

A  sewer  constructed  by  a  city  is  unauthorized, 
and  an  assessment  levied  for  the  cost  thereof 
Is  void,  where  the  action  of  the  city  was  based 
upon  neither  a  petition  of  a  majority  of  the 
property  holders,  nor  a  recommendation  of  the 
board  of  health,  which  arc  the  only  conditions 
under  which  the  city  is  granted  the  power  to 
construct  such  sewers.  Keese  v.  Denver,  10* 
Colo.  112,  15  Pac.  825. 

The  computation  of  the  cost  of  constructing 
a  district  sewer  and  the  apportionment  of  the 
cost  l>etween  the  several  lots  in  the  district 
is  vuid  where  it  is  performed,  by  the  employees 
of  the  engineering  department  under  a  munici- 
pal charter  directing  such  acts  to  be  performed! 
by  the  board  of  public  works.  Dollar  Sav.  Bank 
V.  Ridge,  62  Mo.  App.  324. 

Under  statutory  authority  to  open,  enlarge, 
and  straighten  a  drain,  commissioners  have  no 
power  to  construct,  in  addition  thereto,  a  lat- 
eral ditch,  and  the  assessment  levied  by  the 
commissioners  is  absolutely  void  where  it  In- 
cluded the  cost  of  such  ditch.  Mitchell  v.  Liane, 
02  Hun,  253,  10  N.  Y.  Supp.  707. 

A  proceeding  to  establish  a  ditch  will  be 
quashed  where  the  Jurors  failed  to  take  an  oath 
to  determine  the  necessity  for  using  the  prop- 
erty and  the  Just  compensation  to  be  made 
therefor  as  required  by  Mich.  Const,  art,  18. 
§  2.  Bowler  v.  Perrin,  47  Mich.  154,  10  N.  W. 
180. 

An  injunction  will  lie  to  restrain  an  illegal 
attempt  to  collect  an  assessment  on  lands  for 
the  construction  of  ditches  to  drain  swamp  and 
low  lands  which  is  void  because  the  commis- 
sioners failed  to  go  upon  and  examine  all  the 
taxable   lands  before  making   the   levy,  as  re> 
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served,  would  seem  to  redound  to  the  com- 
mon advantai^e  of  all  the  people  of  the  state 
to  a  greater  or  less  extent.  It  is  true  that, 
incidentally,  private  persons  and  private 
property  may  be  benefited,  but  the  main 
plan  of  the  legislature,  viz,,  the  general  wel- 
fare of  the  whole  people,  inseparably  bound 
up  with  the  interests  of  those  living  in  sec- 
tions which  are  dry  and  unproductive  with- 
out irrigation,  is  plain  to  be  seen  pervading 
the  whole  of  the  act  in  question.  This  is 
not  a  law^  passed  to  accomplish  exclusive  and 
selfish  private  gains.  It  is  an  extensive  and 
far-reaching  plan,  by  which  the  general  pub- 
lic may  be  vastly  benefited;  and  the  legisla- 
ture acted  with  good  judgment  in  enacting 
it." 

The  case  of  Columbia  Bottom  Lcvcc  Co,  v. 
Meier,  30  Mo.  53,  is  such  a  complete  an- 
swer to  so  many  of  the  contentions  made  in 


this  case  that  an  extract  from  the  opinion 
by  Fagg,  J.,  in  that  case  is  appropriate. 
He  said:  "The  professed  object  of  the  act 
incorporating  the  Columbia  Bottom  Levee 
Company  was  to  reclaim  certain  lands  adja- 
cent to  the  Missouri  and  Mississippi  rivers, 
in  the  county  of  St.  Louis,  from  liability  to 
overflow.  The  designated  limits  embraced  a 
large  amount  of  land  belonging  to  a  number 
of  different  proprietors,  and  in  the  preamble 
to  the  act  it  is  assumed  to  be  passed  upon 
their  application.  The  first  board  of  direct- 
ors is  designated  in  the  act,  and  the  manner 
of  their  organization  pointed  out.  When- 
ever, therefore,  it  is  shown  that  the  said  or- 
G^anization  did  take  place  as  directed,  there 
was  a  legally  constituted  company  in  exist- 
ence, duly  authorized  by  the  act  to  proceed 
at  once  to  carry  out  the  purpose  of  its  crea- 
tion.   There  can  be  no  question  now  as  to 


qnlred  by  the  statute  authorizing  such  drain- 
age.    Curry  v.  Jones,  4  Del.  Ch.  559. 

The  statute  to  enable  owners  of  marshes 
swept  by  the  tides  to  Improve  them  and  assess 
the  expense  on  the  land  must  be  strictly  fol- 
lowed, or  the  proceedings  will  be  set  aside,  as. 
for  instance,  two  thirds  of  the  owners  being 
required  to  concur  previously ;  not  only  must  an 
actual  agreement  have  been  made  preliminary 
to  action,  but  it  must  have  been  in  such  indis- 
putable form,  and  there  must  be  some  legal  evi- 
dence of  its  existence.  State,  Ward,  Prosecutor, 
v.  Frank  &  G.  Creek  Co.  14  N.  J.  L.  301. 

Under  statutes  providing  different  proceedings 
for  the  construction  of  trunk  and  local  sewers, 
which  provide  that  local  sewers  are  such  as 
are  intended  for  use  exclusively  for  the  drain- 
age and  accommodation  of  lots  abutting  there- 
on, the  mere  fact  that  a  sewer  carries  off  sur- 
face drainage  from  the  streets  does  not  prevent 
Its  lieing  local.  Cincinnati  use  of  Deters  v. 
Standard  Wagon  Co.  1  Ohio  N.  P.  387. 

The  commissioners  of  a  drainage  district  have 
no  power  to  incur  the  expense  of  additional  work 
provided  for  by  the  provisions  of  a  special  con- 
tract with  the  commissioners  of  another  district, 
without  first  fulfilling  the  requirements  of  the 
statute  a3  to  giving  notice  to  the  owners  of 
land  in  their  district,  and  affording  them  an  op- 
portunity to  be  heard  and  to  contest  the  pro- 
priety of  the  work  and  the  expense  contem- 
plated. Lima  Lake  Drainage  Dist.  v.  Hunt 
Drainage  Dlst.  101  III.  App.  72. 

Under  the  statute  authorizing  sewer  commis- 
sioners to  make  and  ordain  statutes  and  ordi- 
nances after  the  laws  and  customs  of  Romney- 
Marsh  in  the  county  of  Kent  or  otherwise,  after 
their  own  wisdom  and  discretion,  the  commis- 
sioners are  not  bound  to  follow  such  laws  and 
customs,  as  the  wisdom  and  discretion  to  be 
exercised  by  the  commissioners  must  be  accord- 
ing to  law  and  Justice.  Kelghley's  Case,  10 
Coke.  139. 

b.  Jwisdicttonal  facta. 

In  a  proceeding  to  establish  a  drain  under 
Neb.  Comp.  Stat.  chap.  89,  1 1  7,  8,  the  Jurisdic- 
tional facts  are,  a  petition  signed  by  one  or 
more  owners  of  land  to  be  affected  by  the  ditch, 
the  bond  provided  by  statute  that  the  proposed 
ditch  is  necessary  and  will  be  conducive  to 
the  health,  convenience,  and  welfare  of  the 
public,  and  the  statutory  notice.  Darst  v.  Grif- 
fin. 31  Neb.  668,  48  N.  W.  819. 

The  ex  parte  appointment  of  a  special  drain 
commissioner  on  the  same  day  the  application 
for  his  appointment  was  filed,  and  without  no- 
60  L,  R.  A. 


tice  to  anyone,  is  invalid.  Corey  v.  Jackson 
County  Probate  Judge,  56  Mich.  524,  23  N.  W. 
205. 

In  order  to  sustain  special  assessments  for 
benefits  from  a  public  ditch,  the  record  must 
affirmatively  show  a  compliance  with  all  the 
conditions  essential  to  a  valid  exercise  of  the 
taxing  power,  and  the  enabling  statute  will  be 
strictly  construed.  Casey  v.  Burt  County,  59 
Neb.  624,  81  N.  W.  851. 

Where  a  municipal  charter,  after  declaring 
that  district  sewers  shall  be  established  with- 
in the  limits  of  the  districts  to  be  prescribed  by 
ordinance,  expressly  confers  on  the  city  council 
power  to  cause  sew^ers  to  be  constructed  In  any 
district  whenever  it  may  deem  It  necessaiT  for 
sanitary  purposes,  the  character,  dimensions, 
and  materials  to  be  prescribed  by  ordinance  or 
contract,  it  Is  not  necessai-y  after  a  sewer  dis- 
trict has  been  established  to  pass  a  special  or- 
dinance to  authorize  the  construction  of  each 
lateral  sewer ;  and  an  ordinance  defining  the 
limits  of  the  sewer  district,  and  authorizing  the 
city  engineer  to  construct  such  sewers  therein 
as  may  be  necessary,  is  sufficient,  as  the  con- 
tracts made  by  the  city  engineer  will  have  to 
be  approved  by  the  council.  State  ex  rel.  Cav- 
ender  v.  St.  Louis,  56  Mo.  277. 

Drainage  commissioners  cannot,  under  the 
New  York  statutes,  levy  an  assessment  for  the 
expenses  of  a  drain  until  they  have  acquired  a 
sufficient  title  to  the  land  required  therefor. 
Olmsted  v.  Dennis,  77  N.  Y.  378. 

But  a  sale  of  land  for  taxes  for  the  con- 
struction of  walls  along  the  banks  of  a  water 
course  flowing  thi-ough  a  city  and  used  aa  a 
part  of  its  drainage  system  will  not  be  set 
aside,  and  the  lien  of  the  assessment  discharged, 
upon  a  collateral  attack  In  an  action  to  quiet 
title,  on  the  ground  that  the  assessment  was 
Told  for  want  of  Jurisdiction  over  the  subject- 
matter  because  the  municipality  had  not,  by 
purchase  or  condemnation,  acquired  the  right 
to  construct  the  walls  upon  private  property, 
in  the  absence  of  conclusive  proof  that  the  mu- 
nicipality had  not  acquired  such  right  by  dedi- 
cation, prescription,  or  otherwise, — especially 
where  the  owner  stood  by  and  allowed  the  work 
to  be  completed  without  objecting,  and  has  not 
paid  or  tendered  the  equitable  amount  of  bene- 
fits resulting  to  his  land  by  the  Improvement. 
Jackson  v.  Smith,  120  Ind.  520,  22  N.  E.  431. 

A  municipal  corporation  has  the  power,  un- 
der the  statute,  to  consti'uct  a  sewer  and  levy 
special  assessments  for  the  payment  of  the  cost 
thereof  in  pursuance  of  an  ordinance  previously 
passed,  which  provided  for  Its  construction  In 
part  over  private  property,  without  making  any 
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the  power  of  the  legislature  to  create  such  a 
company,  and  to  invest  it  with  all  the  neces- 
8ary  power  and  authority  to  construct  what- 
ever works  may  be  necessary  to  accomplish 
the  object  intended,  and  to  raise  the  funds 
to  pay  for  the  same  by  assessments  on  the 
lands  to  ]>e  benefited  thereby.  This  question 
was  fully  discussed  and  determined  in  the 
case  of  Egyptian  Levee  Co.  v.  Hardin^  27 
Mo.  496,  72  Am.  Dec.  276.  The  appellant 
here  (defendant  below)  insists  that  he  was 
not  a  member  of  the  company,  and  cannot  be 
held  liable  to  its  assessments  unless  he  had 
expressly  given  his  assent  to  the  exercise  of 
such  a  power  by  an  acceptance  of  the  char- 
ter. The  power  of  the  legislature  to  dele- 
gate the  authority  to  this  company  to  le\y 
a  tax  or  assessment  for  the  purposes  indi- 


cated being  settled,  it  follows  necessarily 
that  his  dissent  or  assent  is  a  matter  of  no 
consequence.  The  act  is  evidently  passed 
upon  the  idea  that  it  is  a  work  of  sufficient 
public  utility  to  require  its  execution,  and 
to  justify  the  incoi^ioration  of  a  company 
with  the  powers  granted  by  it.  The  power 
to  levy  an  assessment  upon  the  lands  in 
question  is  not  to  be  understood  as  a  power 
to  tax  in  the  ordinary  meaning  of  that  term. 
It  is  the  power  to  compel  the  payment  of  a 
sum  limited  by  the  terms  of  the  law  as  a 
compensation  £or  a  direct  benefit  conferred. 
Suppose  that  the  state  itself  had  undertaken 
to  do  this  work.  Will  it  be  pretended  that 
there  is  no  power  to  compel  the  owners  of 
the  land  to  pay  a  tax  sufficient  to  compen- 
sate for  the  actual  amount  of  benefit  re- 


provision  for  acquiring,  by  condemnation  or 
otherwise,  the  right  to  make  the  improvement 
on  such  property :  nor  is  it  essential  to  the 
validity  of  the  ordinance  tliat  at  the  time  of  Its 
passage  the  right  should  have  been  acquired  to 
pass  over  such  private  lands.  The  matter  of 
compensation  can  be  fixed,  and  the  right  to  use 
private  property  acquired,  after  the  adoption 
of  the  ordinance  providing  for  the  improvement 
and  the  levying  of  the  assessment  therefor. 
Hyde  Pai-k  v.  Borden,  94  III.  26. 

It  is  not  a  valid  objection  to  the  validity  of 
drain  proceedings  that  the  names  of  two  owners 
of  land  traversed  by  the  drain  were  omitted 
from  the  application  to  the  probate  court,  where 
such  owners  did  not  complain,  and  an  adjoin- 
ing owner  has  given  a  release  of  a  sufficient 
<]uantity  of  land  to  accommodate  the  entire 
ditch  and  the  deposits  of  earth  therefrom. 
Flauser  v.  BuAank,  117  Mich.  642,  76  N.  W. 
111. 

c.  Effect  of  irregularities. 

The  legislature  may  provide  that  no  assess- 
ment for  a  sewer  shall  be  set  aside  for  irregu- 
larity unless  actual  fraud  is  shown.  Re  Mayer, 
50  N.  Y.  504  ;  Re  Ellsworth,  53  N.  Y.  647. 

When  a  county  board  has  Jurisdiction  to  es- 
tablish a  drain  irregularities  In  the  proceedings 
will  not  render  the  assessment  void.  Darst  v. 
Griffin,  31  Neb.  668,  48  N.  W.  819. 

Proceedings  before  drainage  commissioners 
for  the  establishment  of  a  drain,  although  in 
some  respects  informal,  are  valid  as  against 
a  collateral  attack.  Donalson  v.  Lawson,  126 
Ind.  109,  2o  N.  E.  903. 

A  proceeding  to  lay  out  a  township  drain 
will  not  be  reversed  except  for  very  substantial 
faults.  Dunning  v.  Township  Drain  Commis- 
sioners, 44  Mich.  518,  7  N.  W.  289. 

A  mere  irregularity  will  not  invalidate  pro- 
ceedings for  the  establishment  of  a  public  drain, 
if  it  does  not  go  to  any  of  the  jurisdictional 
steps.  Dodge  County  v.  Acom,  61  Neb.  376,  85 
N.  W.  202. 

Under  a  statute  empowering  the  common 
council  of  a  city  to  lay  out,  build,  and  construct 
ttewers  In  the  municipality,  and  to  assess  the 
expenses  thereof.  It  is  not  necessary,  in  order 
to  validate  the  assessments,  that  the  laying 
•out  of  the  sewer  be  conducted  with  the  tech- 
nical formalities  attached  to  the  laying  out  of 
highways.     Cone  v.  Hartford.  28  Conn.  363. 

Owners  of  land  which  will  be  benefited  by  a 
drainage  ditch  cannot,  after  permitting  the  con- 
struction of  the  ditch  without  objection,  take 
advantage  of  irregularities  up  to  and  Including 
the  letting  of  the  contract  for  the  construction 
of  the  ditch,  so  as  to  escape  liability  for  pay 
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ment  of  the  assessments  upon  their  property. 
Patterson  v.  Baumer,  43  Iowa,  477. 

When  a  board  has  acquired  Jurisdiction  to 
act  for  the  establishment  of  a  public  drain  at 
the  expense  of  benefited  property,  the  presump- 
tion is  in  favor  of  the  correctness  and  regular- 
ity of  such  proceedings,  and  should  not  be 
overturned  except  when  it  is  affirmatively  made 
to  appear  that  there  is  error.  Dodge  County  v. 
Acom,  61  Neb.  376,  85  N.  W.  292. 

Under  the  provisions  of  the  charter  of  the 
city  of  Duluth,  the  failure  of  the  board  of  pub- 
lic works  to  establish  a  street  grade  or  a  sewer 
system  before  constructing  a  sewer,  or  to  give 
the  required  notices  of  the  meeting  to  make  an 
assessment  to  defray  the  expenses  of  its  con- 
struction and  of  application  for  its  confirma- 
tion by  the  district  court,  does  not  affect  the 
jurisdiction  of  the  district  court  to  render  final 
Judgment  against  the  property  for  the  amount 
of  the  assessment.  Duluth  v.  Dibblee.  62  Minn. 
18,  03  N.  W.  1117. 

That  one  of  the  Jurors  in  a  proceeding  to  lay 
out  u  township  drain  was  not  a  freeholder  is 
not  available,  where  no  objection  was  made  at 
the  time,  and  the  party  objecting  was  present 
at  the  hearing  and  declared  himself  satisfied 
with  the  panel.  Clark  v.  Teller,  50  Mich. 
018,  16  N.  W.  167. 

It  is  no  defense  to  an  action  to  enforce  an 
assessment  for  the  construction  of  a  sewer, 
that  the  contractor  failed  to  file  a  bond  as  pro- 
vided in  his  contract  with  the  city,  which  the 
latter  had  waived,  and  had  accepted  the  work 
as  having  been  performed  In  accordance  with 
the  contract.  Lamed  v.  Maloney,  19  Ind.  App. 
199.  49  N.  E.  278. 

Au  assessment  for  the  construction  of  a  ditch 
cannot  be  collaterally  attacked  for  mere  irregu- 
larities, where  the  petition  for  the  establish- 
ment of  the  ditch  was  sufficient  to  give  the 
county  commissioners  jurisdiction  of  the  sub- 
ject-matter, and  remedy  by  appeal  is  provided 
by  the  statute  for  irregularity.  Foster  v.  Pax- 
ton.  90  Ind.  122. 

A  statutory  provision  that,  after  the  adop- 
tion of  a  plan  for  a  sewer  system,  the  council 
may  direct  the  engineer  to  make  an  estimate  of 
the  cost,  is  not  violated  so  aa  to  make  the  as- 
sessment for  the  construction  of  the  system 
void,  by  the  fact  that  the  estimate  of  the  en- 
gineer as  to  cost  accompanies  his  plans,  and  is 
not  called  for  separately.  If  the  council  is  there- 
by put  in  possession  of  the  necessary  informa- 
tion. Wewell  V.  Cincinnati,  45  Ohio  St.  407, 
15  N.  E.  196. 

Equity  will  not  interfere  with  the  collection 
of  a  drainage  assessment  merely  for  Irregular- 
ity or  defects  not  affecting  the  Jurisdiction  of 
the    tribunal    which    imposed    it.     Keigwin    v. 
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ceived  by  tliem  t  If  the  state  can  do  it,  cer- 
tainly it  can  delegate  the  power  to  a  com- 
pany to  do  the  same  thing.  Upon  the  idea, 
then,  that  there  was  a  public  necessity  for 
this  work, — and  the  legislature  must  be  the 
judge  of  that  matter, — and  that  it  would  re- 
sult in  direct  benefit  to  the  lands  designated 
hy  the  act,  there  can  be  no  hardship  upon 
individuals  when  the  rate  of  assessment  is 
«qual,  and  the  terms  are  fixed  by  which  they 
can  have  a  voice  in  controlling  the  affairs  of 
the  company." 

These  considerations  impel  the  conclu- 
sion that  the  drainage  laws  of  this  state  are 
constitutional  and  that  the  corporations  or- 
ganized thereunder  to  carry  them  into  effect 
are  public,  governmental  agencies,  and  in  no 
sense  private  corporations;   that  the  bene- 


fits assessed  are  legal.  The  fact  that  the 
unwilling  citizen  is  affected  by  the  law, 
and  drawn  into  the  corporation  against  his 
will,  does  not  affect  the  constitutionality  of 
the  law.  The  same  is  true  of  every  law. 
Many  persons  object  to  many  laws,  and  are 
drawn  within  the  pale  of  the  law  against 
their  will ;  but  this  does  not  affect  the  con- 
stitutionality or  validity  of  the  law.  So, 
likewise,  laws  authorizing  the  formation  of 
cities,  towns,  townships,  and  school  districts 
draw  unwilling  persons  into  such  associa- 
tion for  governmental  purposes,  and  entail 
taxes  and  special  burdens  and  individual  re- 
straints that  were  not  before  imposed.  But 
such  results  must  follow  from  all  laws  and 
all  governments.  The  welfare  of  the  state, 
the  health  of  the  people  of  the  state  or  of 


Hamilton  Twp.  Drainage  Comrs.  115  III.  347, 
5  N.  B.  575. 

An  injunction  will  not  lie  to  restrain  the  col- 
lection of  an  assessment  for  a  sewer  on  the 
ground  of  errors  and  irregularities  occurring 
subsequent  to  the  adoption  of  the  ordinance  and 
the  making  of  the  contract  under  which  the 
sewer  was  constructed,  where  by  statute  an  ade- 
quate remedy  at  law  is  provided  for  the  deter- 
mination of  such  questions  by  appeal  from  the 
aaisessment.  Riclccords  v.  Hammond,  67  Fed. 
SSO. 

An  assessment  for  sewer  benefits,  which  has 
been  duly  confirmed,  cannot  be  attacked  for 
matters  of  procedure  in  any  collateral  proceed- 
ing. Poillon  V.  Brunner,  66  N.  J.  L.  116,  48 
AtL  541. 

The  advertisement  of  a  plan  of  sewerage  as 
required  by  the  Ohio  statutes  is  not  a  Juris- 
dictional fact,  and  assessments  on  property  on 
a  street  omitted  from  such  adTertisement  are 
not  invalidated  thereby,  where  such  street  ap- 
peared in  all  subsequent  resolutions,  ordinances, 
and  advertisements.  Cincinnati  v.  Honnigfort, 
d2  Ohio  L.  J.  82. 

That  the  report  of  viewers  of  a  ditch,  pro- 
posed to  be  established  under  the  ditching  law, 
does  not  locate  any  flood  gates,  waterways, 
bridges,  or  farm  crossings,  and  does  not  deter- 
mine whether  such  gates,  etc..  are  necessary, 
and  that  no  outlet  had  been  provided  for  the 
ditch,  whereby  adjacent  lands  would  be  over- 
flowed and  the  drain  be  of  no  benefit,  are  de- 
fects in  the  proceedings  which  do  not  affect 
the  Jurisdiction  of  the  commissioners ;  and  their 
decision  establishing  the  ditch  cannot  be  col- 
laterally attacked  In  an  action  to  enjoin  the 
collection  of  an  assessment  thereunder.  Argo 
V.  Barthand,  80  Ind.  63. 

Such  defects  might  liave  been  ground  for 
appeal,  but  not  for  injunction. 

Questions  merely  affecting  the  regularity  of 
the  proceedings,  and  not  the  Jurisdiction  of  the 
county  commissioners  in  a  proceeding  to  estab- 
lish a  ditch  under  a  ditching  law,  cannot  be 
collaterally  attacked  in  a  suit  to  enjoin  the  col- 
lection of  an  assessment  on  lands  for  the  con- 
struction of  the  ditch.  Cuuldwell  v.  Curry,  93 
Ind.  363. 

Irregularity  before  a  county  board  which  had 
Jurisdiction  of  a  proceeding  to  establish  a  drain 
cannot  be  attacked  collaterally  as  a  defense 
to  an  action  to  collect  the  assessment  founded 
thereon.     Smith  v.  Clifford,  09  Ind.  113. 

d.  Koiice;  hearing. 

1.  General  rules. 

Whether  or  not  notice  must  be  given  to  per- 
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sons  interested  in  the  construction  of  a  sewer, 
and  a  hearing  accorded  them,  depends  on  the 
character  of  the  improvement,  the  statutory 
provisions  on  the  subject,  the  light  in  which  the 
court  views  the  exercise  of  power  by  which 
the  Improvement  is  made,  and  the  manner  in 
which  the  person  claiming  notice  will  l)e  affected 
by  the  improvement.  If  the  statute  makes  no- 
tice a  prerequisite  to  Jurisdiction  over  the  pro- 
ceeding, it  must  be  given.  If  the  improvement 
is  to  be  in  a  public  street,  where  there  is  a  right 
to  place  it,  and  the  power  to  make  It  resides 
absolutely  in  a  governmental  l>ody,  while  the 
cost  is  to  be  met  by  an  exercise  of  the  taxing 
power  operating  uniformly  upon  all  property 
affected,  there  is  no  reason  wliy  any  notice 
should  be  given  except  that  the  assessment  roll 
is  in  the  assessor's  hands.  If  a  right  of  way 
is  to  be  acquired  by  right  of  eminent  domain, 
the  property  owner  must  be  given  notice  and 
an  opportunity  to  be  heard.  If  the  assessment 
is  to  be  according  to  benefits,  or  a  different  rate 
is  to  obtain  in  different  parts  of  the  district, 
the  taxpayer  is  entitled  to  a  hearing.  The  de- 
cisions have  not  very  carefully  or  fully  worked 
out  any  rule  which  may  be  regarded  as  uni- 
form. 

The  attitude  of  the  courts,  as  it  depends  on 
the  light  in  which  the  proceeding  is  viewed,  is 
well  illustrated  by  a  New  York  and  a  Pennsyl- 
vania decision.  The  former  holds  that  the  de- 
termination of  a  municipal  corporation  to  con- 
struct a  sewer  is  not  invalid  for  lack  of  prior 
notice  of  intention  so  to  do  to  the  owners  of 
property  to  be  affected.  Re  Zborowskl,  68  N.  Y. 
88. 

Under  that  rule,  the  improvement  may  be 
made  by  the  proper  authorities,  and  the  tax- 
payer can  have  no  voice  except  Indirectly 
through  the  ballot  box. 

The  Pennsylvania  court  held  that  the  ieg- 
islatura  cannot  authorize  a  municipal  corpora- 
tion to  proceed  to  construct  a  sewer  without 
notice  to  property  holders  of  the  proceedings 
by  the  viewers,  or  without  a  hearing  before 
them  or  the  council,  and  without  appeal  or  op- 
portunity of  contesting  the  assessment.  Mc- 
Keesport  v.  Dunshee,  29  Pittsb.  L.  J.  N.  S.  88. 

If  the  theory  which  Is  gradually  extending 
among  the  courts  is  correct,  that  the  making 
of  necessary  improvements  is  a  governmental 
function  to  be  exercised  when  the  public  good 
requires  it,  and  that  the  individual,  by  becom- 
ing a  member  of  the  state,  agrees  to  bear  hts 
share  of  the  expenses,  and  cannot  defeat  pro- 
jects which  are  for  the  public  good,  it  would 
seem  that  the  New  York  doctrine  is  more  accu- 
rate, and  that  the  consultation  of  the  taxpayer 
upon  the  question  is  a  matter  of  grace  rather 
than  of  right. 
14 
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a  particular  locality  of  the  state,  i8  a  matter 
of  governmental  concern,  and  the  fact  that 
there  are  those  who  are  unwilling  to  be- 
come a  part  of  a  governmental  division  of 
the  state,  and  unwilling  to  bear  the  burdens 
of  government,  even  where  they  result  in 
personal  benefit  to  them,  does  not  affect  the 
validity  of  the  law. 

It  only  remains  to  say  that  the  right  of 
trial  by  jury  as  guaranteed  by  the  Constitu- 
tion is  in  no  manner  impaired  by  the  laws 
under  consideration.  No  right  of  trial  by 
jury  existed  in  such  cases  at  ccfmmon  law, 
or  was  ever  accorded  by  any  Constitution  of 
this  state.  Nor  is  it  true  that  the  defend- 
ants are  deprived  of  their  property  without 
due  process  of  law.  Before  their  property 
is  brought  within  the  benefit  district  or 
drainage  district,  all  owners  of  property  are 
given  a  day  in  court.    The  fact  that  this 


case  is  here  is  conclusive  evidence  the  de- 
fendants are  enjoying  all  the  benefits  of  due 
process  of  law,  for  they  are  contesting  the 
power  of  the  state  to  assess  their  property,, 
even  before  any  work  of  drainage  has  been 
done. 

The  fact  that  each  owner  is  entitled  to 
one  vote  for  every  acre  of  land  owned  by 
him  creates  no  more  infirmity  in  the  law 
than  the  right  of  each  stockholder  of  any 
corporation  to  cast  as  many  votes  as  he 
owns  shares  of  stock  renders  such  laws 
invalid.  In  both  instances  the  majority  in 
interest,  instead  of  the  majority  in  number, 
controls;  and  who  shall  say  such  laws  are 
not  just? 

These  considerations  result  in  the  affirm- 
ance of  the  judgment  of  the  Circuit  Court. 

All  concur,  except  Valliant,  J.,  absent. 


A  drainage  law  Is  not  unconstitutional  for  the 
reason  that  no  provision  is  made  for  personal 
tiervlce  of  notice  upon  the  owners  of  lots  af- 
fected by  the  location  and  construction  of  a 
ditch.     Scott  V.  Bracket t,  89  Ind.  413. 

But  persons  receiving  no  notice  of  a  proceed- 
ing to  establish  a  drainage  ditch  may  attack 
the  proceeding  collaterally.  McCollum  v.  Uhl, 
128  Ind.  304,  27  X.  E.  152,  725. 

Drainage  proceedings  based  on  some  notice 
are  not  void.  Montgomery  v.  Wasem,  116  Ind. 
343,  15  N.  E.  795 ;  Johnson  v.  State  use  of 
Davidson,  116  Ind.  374,  19  N.  E.  298 ;  Otis  v. 
DeBoer,  116  Ind.  531,  19  N.  E.  317. 

The  requirements  of  due  process  of  law  in 
drainage  assessment  proceedings  are  satisfied, 
where  a  hearing  is  had  upon  notice  to  the  prop- 
erty owners  before  the  assessment  is  made,  al- 
though some  of  the  preliminary  proceedings, 
which  imposed  no  burden  on  the  property  own- 
ers, were  had  without  notice.  Erickson  v.  Cass 
County  (N.  D.)  92  N.  W.  841. 

The  court,  in  Paulson  v.  Portland,  16  Or.  450, 
1  L.  R.  A.  673,  19  Pac.  460,  while  intimating  its 
opinion  to  be  that  failure  of  a  charter  to  pro- 
vide for  notice  to  landowners  of  the  proposed 
construction  of  sewers  comes  within  the  pro- 
hibition against  taking  property  without  due 
process  of  law,  nevertheless  refuses  to  declare 
It  void  under  the  rule  of  stare  decisis.  But  in 
his  concurring  opinion  Strahan,  J.,  on  rehear- 
ing, says  that  the  charter  expressly  provides 
for  notice  in  cases  of  street  improvements,  and 
ihat  by  a  section  thereof  such  provisions  are 
made  applicable  in  cases  of  sewers  where  the 
expense  is  ordered  by  the  council  to  be  made  a 
charge  on  the  property  directly  benefited ;  and 
further,  that  by  ordinance  a  hearing  was  pro- 
vided for,  which  he  deems  could  be  reasonably 
construed  to  imply  that  notice  should  be  given. 
The  court  relies  upon  the  case  of  Strowbridge 
V.  Portland,  8  Or.  07,  as  deciding  the  question 
of  the  necessity  of  notice,  but  Id  that  case  no- 
tice of  the  proposed  sewer  Improvement  Is  al- 
leged to  have  been  published  declaring  the  ex- 
penses assessed  upon  the  property  benefited 
and  describing  the  property  benefited,  and  the 
question  upon  which  the  contention  of  the  case 
turned  seems  to  have  been  more  particularly 
with  reference  to  whether  the  council  should 
have  first  declared  by  ordinance  that  a  sewer 
was  necessary  as  prelimlnai-y  to  their  proceed- 
ing  to  construct  the  sewer. 

A  special  assessment  on  lands  for  the  cost  of 
draining  a  designated  district  In  which  such 
lands  are  situated  is  void,  and  cannot  be  en- 
forced, where  such  assessment  was  made  by  a 
body  corporate  created  by  an  act  of  leglsla- 
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I  ture  for  the  purpose  of  draining  the  district 
thereby  created,  with  power  to  assess  the  cost 
thereof  upon  the  lands  benefited,  three  of  its 
ofiaceru  being  appointed  by  it  for  that  porpoee* 
whose  power  to  make  the  assessment  is  absolute^ 
limited  only  by  their  discretion,  and  without 
giving  the  owners  of  land  a  hearing  or  an  ap- 
peal therefrom :  and  such  oflScers,  not  having 
been  either  directly  elected  by  the  people  to  be 
taxed,  or  appointed  in  some  mode  to  which 
they  had  given  their  assent,  are  not  corporate 
authorities,  who  are  the  only  ofllcers  to  whom 
the  legislature  has  the  power,  under  the  Con- 
stitution, to  delegate  the  right  of  corporate  or 
local  taxation.     Gage  v.  Graham.  67  III.  144. 

A  drainage  act  is  not  unconstltutlonai  which 
furnishes  ample  facilities  for  the  landowner  ta 
present  his  claim  for  damages,  to  contest  every 
question  pertaining  to  his  rights,  and  gives 
ample  opportunities  for  appeals  and  question- 
ing the  regularity  and  legality  of  all  proceed- 
ings In  the  establishment  of  the  ditch  or  drain. 
Griffith  V.  Pence,  9  Kan.  App.  253,  59  Pac.  677. 

The  appearance  and  remonstrance  of  certain 
persons  whose  lands  will  be  affected  by  a  drain- 
age ditch  will  not  afTect  the  right  of  the  court 
to  dismiss  the  petition  in  favor  of  one  who, 
after  the  proceedings  have  progressed  for  some 
time,  enters  a  special  appearance,  and  moves 
to  dismiss  for  want  of  notice,  so  as  to  prevent 
the  further  progress  of  the  case  as  against 
those  to  whom  no  notice  was  given.  Sites  v. 
Miller,  120  Ind.  19,  22  N.  E.  82. 

A  motion  to  set  aside  Judgments  in  drainage 
proceedings  on  the  ground  of  want  of  notice, 
and  therefore  lack  of  Jurisdiction.  Is  a  collat- 
eral attack,  and  must  show  what  the  record 
discloses  as  to  notice,  appearance,  or  acquisi- 
tion of  Jurisdiction.  Long  v.  Rnch,  148  Ind. 
74,  47  N.  E.  166. 

Statutory  requirement. 

The  will  of  the  legislature  is  supreme,  and. 
if  It  directs  the  giving  of  notice,  notice  must  be 
given. 

Failure  to  give  the  statutory  notice  to  par- 
ties interested  in  a  proceeding  to  establish  a 
drain  and  open  a  water  course  renders  all  sub- 
sequent proceedings  void  as  against  parties  not 
waiving  notice  or  otherwise  estopped.  Wright 
V.  Kowley,  44  Mich.  557,  7  N.  W.  235. 

A  drnluage  by-law  published  without  a  notice 
of  the  holding  of  a  court  of  revision  for  the  pur- 
pose of  hearing  complaints  against  the  assess- 
ment at  some  day,  "not  earlier  than  twenty,  nor 
later  than  thirty,  days  from  the  day  on  which 
the  by-law  was  first  published,*'  as  required  by 
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CONNECTICUT    SUPREME    COURT    OF    ERRORS. 


City  of  WATERBURY  et  a/.,  Appts., 

V. 

PLATT  BROTHERS  &  COMPANY. 

(75  Conn.  887.) 

Poorer  to  condemn  property  Injnred  by 
a  aevf-er  system  for  a  temporary  pe- 
riod neceesary  to  perfect  some  other  method 
of  disposing  of  the  sewage  is  not  conferred 
by  general  authority  to  construct  sewers  and 
acquire  by  (»mlnent  domain  the  property 
necessary  for  that  purpose. 

(January  7,  1903.) 

APPEAL  by  petitioners  from  a  judgnent 
of  the  Superior  (Dourt  for  New  Haven 


County  denying  an  application  for  the  ap- 
pointment of  a  committee  to  adjust  tne 
compensation  to  be  paid  for  property  tem- 
porarily needed  for  drainage  purposes.  Af- 
firmed, 

Statement  by  Hamersley,  J.: 
The  substance  of  the  application  is  as  fol- 
lows :  "The  respondent  and  its  predecessors 
in  title  for  many  years  prior  to  1884  and 
to  the  present  time  has  owned  a  tract  of 
land  and  water  privilege  on  the  Naugatuck 
river,  about  2  miles  southerly  from  Water- 
bury.  About  1884  the  dty,  under  author- 
ity from  the  legislature,  constructed  several 
sewers,  by  reason  of  which  filthy  and  nox- 
ious substances,  accumulated  by  the  inhab- 


i>tatute  is  bad,  and  must  be  quashed.    Re  Fer- 
guson, 44  U.  C.  Q.  3.  41. 

Notice  to  landowners  affected,  of  proceedings 
to  establish  a  ditch  under  the  law,  is,  both  un- 
der the  Constitution  and  by  the  express  re- 
quirements of  the  statute  upon  which  the  pro- 
ceedings are  founded,  essential  to  the  validity 
of  the  proceedings.  Jackson  v.  State  use  of 
Undley,  103  Ind.  250.  2  N.  E.  742. 

A  tax  deed  issued  on  a  sale  for  drain  taxes 
will  be  set  aside  as  a  cloud  on  title,  where  it 
does  not  appear  that  any  notice  was  given  of 
the  assessment,  or  any  opportunity  afforded  to 
review  the  proceedings,  or  that  the  commission- 
er examined  the  lands,  or  obtained  a  release  of 
the  right  of  way,  or  called  a  jury  in  the  pro- 
ceeding; and  it  does  not  appear  that  any  ap- 
portionment of  the  costs  and  expenses  was 
made.  Pieotter  v.  Whaley,  80  Mich.  257,  45  N. 
W.  81. 

Under  a  charter  provision  requiring  the  as- 
sessors to  give  notice  of  the  filing  of  their  re- 
port and  to  fix  a  grievance  day,  a  notice  that 
the  assessors  had  assessed  the  expense  of  ex- 
tending a  sewer,  had  made  a  report  In  writing, 
and  had  deposited  the  same  with  the  clerk, 
and  which  states  the  time  and  place  where  the 
parties  can  be  heard,  sufficiently  complies  with 
the  charter.  Bell  v.  Yonkers,  78  Hun,  196,  28 
X.  y.  Supp.  947. 

The  right  Of  a  drainage  district  to  levy  a  tax 
upon  property  situated  therein  exists  by  virtue 
of  the  statute  alone;  and  where  such  statute 
requires  due  notice  to  be  given  an  owner  of  the 
organization  of  the  district,  a  tax  levied  upon 
his  property  is  void  in  the  absence  of  the  giv- 
ing of  such  notice.  Payson  v.  People  €jb  rel. 
Parsons.  175  111.  267,  51  N.  E.  588, 

Notice  to  the  owners  of  land  along  the  line 
of  a  proposed  ditch,  of  the  pendency  and  prayer 
of  the  petition  therefor  and  of  the  time  and 
place  of  hearing,  required  by  a  statute  author- 
izing the  proceedings,  is  a  Jurisdictional  fact, 
without  compliance  with  which  township  trus- 
tees have  no  authority  to  hear  and  determine 
the  petition  for  its  construction.  Sessions  v. 
Crunkilton.  20  Ohio  St.  349. 

An  injunction  will  lie  to  restrain  the  collec- 
tion of  an  assessment  on  lands  for  the  construc- 
tion of  a  public  ditch  on  the  ground  that  the 
court  had  no  Jurisdiction  as  to  the  owner  be- 
cause the  notice  required  by  the  statute  to  con- 
tain the  names  of  all  the  owners  of  land  af- 
fected descrlt>ed  his  land  as  being  owned  by  an- 
other person,  and  his  name  did  not  appear  in  the 
notice  or  subsequent  proceedings,  and  be  had 
no  notice  thereof  in  time  to  resist  the  assess- 
ment of  lienefits  to  his  land  on  the  ground  that 
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no  benefits  accrued.     Vizzard  v.  Taylor,  97  Ind. 
90. 

A  proceeding  to  establish  a  drain  is  fatally 
defective  where  it  is  not  shown  that  the  req- 
uisite notice  was  served  upon  the  persons  en- 
titled thereto.  Purdy  v.  Martin,  31  Mich.  455 ; 
Daniels  v.  Smith,  38  Mich.  660;  Lane  v.  Bur- 
nap.  39  Mich.  736. 

Proceedings  to  lay  out  a  drain  will  be  quashed 
where  It  does  not  appear  that  notice  was  given 
to  the  parties  concerned,  or  that  the  commis- 
sioner endeavored  to  obtain  a  conveyance  and 
release  of  damages  from  the  persons  through 
whose  land  the  drain  would  be  cut,  as  required 
by  statute.  Dickinson  v.  Van  Wormer,  39 
Mich.  141. 

The  court  is  without  Jurisdiction  to  appoint 
special  drain  commissioners  in  the  absence  of 
proof  by  aflidavit  that  the  citation  issued  to 
those  whose  lands  will  be  traversed  by  the  drain 
has  been  served.  Bennett  v.  OIney,  56  Mich. 
634,  23  N.  W.  449. 

The  establishment  of  a  drain  by  a  special 
commissioner,  and  the  levy  of  a  tax  for  its  con- 
struction, are  void  where  no  notice  of  the  ap- 
plication for  the  appointment  of  the  drain  com- 
missioner was  given  to  interested  parties. 
Whiteford  Twp.  v.  Phinney,  58  Mich.  180,  18 
N.  W.  593. 

The  appointment  by  the  court  of  a  special 
commissioner  in  drain  proceedings  is  void  where 
no  notice  of  the  petition  for  such  appointment 
was  previously  given  to  the  persons  Interested, 
and  whose  property  would  be  taxed  for  the  con- 
struction of  the  ditch.  Bettis  v.  Geddes,  54 
Mich.  608,  20  N.  W.  608. 

A  proceeding  to  lay  out  a  ditch  will  be 
quashed  where  the  record  does  not  show  that 
any  notice  was  given  of  the  application  for  the 
appolDtment  of  commissioners  to  determine  the 
necessity  of  constructing  the  ditch  and  to  as- 
sess damages.  Lampson  v.  Ingham  County 
Drain  Commissioner,  45  Mich.  150,  7  N.  W. 
772. 

Under  an  act  requiring  that  notice  to  sewer 
a  street  be  addressed  to  the  owners  of  the  prem- 
ises abutting  thereon,  such  notice  must  be  given 
to  all  such  property  owners,  and  the  failure  so 
to  do  renders  the  subsequent  proceedings  by  the 
local  authorities  to  construct  the  sewer  void,  and 
none  of  the  frontagers  ai'e  liable  for  the  ex- 
penses incurred.  Handsworth  Urban  Council 
V.  Derrington,  66  L.  J.  Ch.  N.  S.  691  [1897] 
2  Ch.  438,  77  L.  T.  N.  S.  73.  61  J.  P.  518. 

It  is  no  defense  to  a  proceeding  to  set  aside 
the  location,  establishment,  and  apportionment 
of  a  ditch  by  one  to  whom  no  sufficient  and 
proper  notice   was  given,   as   required  by   law. 
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itants  of  the  city,  were  and  still  are  col- 
lected and  discharged  into  the  Naugatuck 
river  in  such  manner  that  they  have  been 
carried  down  the  river  and  deposited  in  and 
about  the  canals  and  pond  by  which  the  wa- 
ter privilege  of  the  respondent  is  made 
available  for  the  manufacturing  establish- 
ments upon  its  land,  and  thereby  serious  in- 
jury to  the  health  of  those  living  upon,  or 
employed  about,  the  premises  has  been 
caused,  and  the  respondent  has  been  re- 
stricted in  the  use  of  its  water  privilege,  es- 
pecially in  the  seasons  of  low  water  and 
warm  weather,  and  its  rights  of  property  in 
its  land  and  water  privilege  have  been  in- 
vaded to  its  creat  damage;  and  thereby  the 
property  rights  and  privileges  of  the  re- 
spondent were  appropriated  and  reimired 
for  the  purpose  and  maintenance  and  use 
of  said  sewers.    Said  city  will  be  compelled, 


and  intends,  to  collect  and  discharge  into  the 
river  said  noxious  substances  in  the  same 
manner  and  with  the  same  effect  for  the 
period  of  five  years  from  the  1st  day  of 
June,  1903,  before  which  time  the  city  will 
change  the  method  of  disposing  of  said  sew- 
age, and  after  that  time  the  property  of 
staid  respondent  will  not  be  needed  for  the 
maintenance  and  use  of  said  sewers.  By 
judgment  of  the  superior  court  the  city  has 
been  compelled  to  pay  the  respondent  the 
amount  of  damages  thus  done  to  its  prop- 
erty prior  to  April  23,  1901.  The  city  au- 
thorities have  been  unable  to  agree  with  the 
respondent  upon  the  amount  of  damage  so 
done  its  property  since  April  23,  1901,  and 
upon  the  amount  of  compensation  for  ap- 
propriating its  property  till  the  expiration 
of  the  period  of  five  years.  Wherefore,  by 
authority  of  §  4  of  an  act  amending  the  city 


that  he  had  personal  knowledge  of  the  pendency 
of  the  petition  to  establish,  that  be  stood  by 
while  the  work  was  being  done,  and  that  he 
was  benefited  thereby,  where  It  does  not  appear 
that  any  work  was  done  on  his  own  land.  Rice 
V.  Wcllman,  5  Ohio  C.  C.  334. 

2.  To  vohom. 

Where  private  property  is  to  be  taken  or  in- 
jured by  the  construction  of  the  drain,  of 
course  notice  must  be  given,  and  the  compen- 
sation fixed  with  all  the  certainty  which  per- 
tains to  Judicial  proceedings. 

Under  the  ditching  act  which  places  In  the 
county  court  the  right  to  exercise  eminent  do- 
main In  the  matter  of  ditches,  and  provides 
that  the  landowner  may  intervene  and  show 
cause  why  the  power  should  not  be  exercised, 
the  notice  required  to  be  glren  to  the  landown- 
er Is  designed  for  .his  protection,  and  It  must 
be  given  In  the  manner  prescribed.  Cribbs  v. 
Benedict,  04  Ark.  555,  44  S.  W.  707. 

A  proceeding  to  lay  out  a  township  ditch 
will  be  quashed  If  It  does  not  appear  t{iat  the 
notice  was  given  to  the  Interested  parties  of 
the  application  for  the  appointment  of  drain- 
age commissioners  to  assess  damages,  or  of  their 
appointment.     Relnlg  v.  Muuson,  46  Mich.  188, 

8  N.  W.  723. 

The  persons  entitled  to  personal  service  of 
notice  oi  a  proposed  improvement  of  a  natural 
water  course  and  lateral  or  spur  ditches  there- 
to under  ditch  laws  because  "afTected"  thereby 
are  not  merely  those  whose  lands  are  to  be  as- 
sessed, but  include  those  proprietors  below  the 
improvement  the  flooding  of  whose  lands  may 
be  increased  thereby ;  and  such  notice  Is  not 
dispensed  with  by  personal  knowledge  of  such 
persons  who  have  not  estopped  themselves  by 
not  objecting;  and  they  are  entitled  to  an  in- 
junction restraining  the  commissioners  from 
proceeding  to  make  the  Improvement  until  they 
have  been  heard  and  their  rights  to  compensa- 
tion ascertained  and  settled.     Neff  v.  Sullivan, 

9  Ohio  Dec.  Reprint,  765. 

Personal  notice  to  the  owner  of  land  sought 
to  be  taken  for  the  construction  of  a  ditch  is 
not  indispensable  in  order  to  its  condemnation 
and  appropriation,  but  notice  by  publication, 
provided  for  by  a  statute  regulating  such  tak- 
ing. Is  sufficient,  and  not  a  violation  of  any  con- 
stitutional rights  of  the  owner:  nor  is  a  pro- 
vision for  waiver  of  the  right  to  compensation 
in  case  of  failure  to  make  application  therefor 
within  a  time  limited  by  such  act,  based  upon 
constructive  notice,  unconstitutional.  Cupp  v. 
Seneca  County,  19  Ohio  St.  173. 

The  notice  referred  to  in  the  Illinois  drainage 
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act,  "to  all  persons  interested'*  to  appear  and 
present  their  claims  for  damages  for  the  con- 
struction of  drainage  ditches  does  not  require 
notice  to  others  whose  lands  are  outside  the  dis- 
trict being  organized,  but  affects  those  owners 
only  whose  lands  are  within  the  district. 
Santa  FA  Drainage  Dlst.  v.  Waeltz,  41  111.  App. 
575. 

To  taxpayer. 

As  indicated  above,  VII.  d,  1,  the  courts  are 
not  fully  In  accord  as  to  whether  or  not  the 
taxpayer  Is  entitled  to  notice. 

So  far  as  sewer  assessments  are  concerned, 
which  are  made  at  a  uniform  rate  according  to 
area,  the  weight  of  authority  is  that  notice  Is 
not  necessary. 

A  sewer  Is  constructed  In  the  exercise  of  the 
police  power,  and  that  power  is  exercised  solely 
at  the  legislative  will,  so  that  notice  to  tax- 
payers of  the  Intention  to  construct  the  sewer 
and  their  assent  to  the  proceeding  are  not  neces- 
sary. Paulsen  v.  Portland,  149  U.  S.  30,  37 
L.  ed.  687,  13  Sup.  Ct.  Rep.  750. 

A  statute  authorizing  assessments  for  a 
sewer,  which  are  to  be  made  according  to  the 
number  of  feet  frontage  which  a  lot  has  on  a 
street,  is  not  unconstitutional  because  it  does 
not  direct  any  notice  to  be  given  of  the  assess- 
ment, and  does  not  give  any  right  of  appeal  by 
which  errors  In  the  assessment  may  be  cor- 
rected.    Cleveland  v.  Tripp,  13  R.  I.  50. 

Under  the  Massachusetts  statutes,  a  person 
benefited  by  the  construction  of  a  sewer  may 
be  assessed  for  his  proportionate  part  of  the 
expense  without  giving  him  notice  and  an  op- 
portunity to  be  heard  befoi-e  the  making  of  the 
sewer.     Allen  v.  Charlestown,   111   Mass.  123. 

An  act  of  legislature  authorizing  the  levy  of 
special  assessments  on  property  adjoining  or 
with  access  to  a  sewer  for  the  cost  thereof 
at  a  fixed  and  uniform  rate  per  foot  of  frontage 
and  per  square  foot  of  area  to  a  certain  depth, 
without  notice  to  the  property  owners.  Is  not 
unconstitutional  as  "without  due  process  of 
law,"  since,  the  amount  of  the  assessment  being 
a  mere  mathematical  calculation  with  no  ques- 
tion of  value  or  matter  of  Judgment  involved, 
an  opportunity  for  a  hearing  would  be  useless 
and  futile,  especially  as  such  owners  could  at 
the  proper  time  contest  the  constitutionality  of 
the  act,  and  Institute  proceedings  for  the  cor- 
rection of  injustice,  fraud,  or  error  in  making 
the  required  mathematical  calculations.  Eng- 
lish V.  Wilmington,  2  Marv.  (Del.)  63,  37  Atl. 
158. 

A  notice  of  the  assessment  of  a  special  tax 
for  the  construction  of  a  sewer  is  not  neces- 
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charter,  approved  April  14,  iSsi,  and  §  7  of 
an  amendment  to  said  charter,  approved 
May  23,  1867,  the  applicant  applies  for  the 
appointment  of  a  committee  to  appraise  the 
damage  heretofore  done  to  the  respondent's 
property,  and  to  &x  the  compensation  to  he 
paid  for  its  property  taken  for  the  public 
Mse,  as  aforesaid,  for  the  period  of  five 
years."  The  only  reason  of  appeal  assigned 
is  the  claimed  error  of  the  court  in  sustoin- 
ing  a  demurrer  to  this  application  on  the 
ground  that  the  proceeding  was  not  author- 
ised by  the  applicant's  chiurter. 

Mr.  Henry  Stoddard  for  appellee. 
Messrs.  John  O'Neill    and    Lnoien  F. 
Bnrpee,  with  Mr.  John  P.  Kellogg,  for 

appellants: 

In  the  exercise  of  the  right  of  eminent  do- 
main the  legislature   is  the  sole  judge  to 


what  extent  the  public  use  requires  the  ex- 
tiriguishment  of  the  owner's  title. 

Brooklyn  Park  v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70;  1  Lewis,  Em.  Dom.  2d 
ed.  §  278;  Clark  v.  Worcester,  126  Mass. 
226;  Washington  Cemetery  v.  Prospect  Park 
d  C.  /.  R.  Co.  68  N.  iT.  591 ;  Xewton  v.  Per- 
ry, 163  Mass.  319,  od  N.  E.  1032;  State, 
Mangles,  Prosecutor,  v.  Hudson  County,  55 
N.  J.  L.  88,  17  L.  R.  A.  785,  25  Atl.  322. 

It  would  be  illegal  for  the  legislature  to 
authorize  the  taking  of  more  than  is  nec- 
essary for  the  purpose  of  the  work  contem- 
plated. 

Corbin  v.  Marsh,  2  Duv.  193;  Tyler  v. 
Hudson^  147  Mass.  609,  18  N.  E.  582;  Mar- 
tin V.  Gleason,  139  Mass.  188,  29  N.  £.  664; 
Clark  V.  Worcester,  125  Mass.  230;  Hamor 
V.  Bar  Harbor  Water  Co.  92  Me.  376,  42  Atl. 
790;    JEtna   Mills  v.   Waltham,    126  Mass. 


sary  before  Issuing  the  tax  bill,  where  the  stat- 
ute under  which  It  was  assessed  required  the 
assessment  to  be  based  upon  the  area  of  each 
parcel  assessed,  without  including  improve- 
ments. Heman  v.  Allen,  156  Mo.  534,  57  S.  W. 
559,  Affirmed  in  181  U.  S.  402,  45  L.  ed.  922, 
21  Sup.  Ct.  Rep.  645. 

Tlie  provision  of  the  United  States  Consti- 
tution forbidding  the  taking  of  property  with- 
out due  process  of  law  is  not  violated  by  reason 
of  failure  to  notify  a  taxpayer  of  the  appor- 
tionment of  a  sewerage  tax  assessed  according 
to  area,  which  would  be  a  mere  mathematical 
calculation,  where  notice  is  provided  for  as  to 
the  making  and  performance  of  the  sewer  con- 
tract.    Gillette  V.  Denver,  21  Fed.  822. 

An  assessment  for  the  expense  of  constructing 
a  sewer  is  not  invalid  because  of  omission  to 
give  to  the  owner  of  the  lots  assessed  a  personal 
notice  that  an  assessment  is  to  be  imposed.  Re 
De  Peyster.  80  N.  Y.  565. 

A  statute  authorizing  a  city  to  provide  for 
the  construction  of  sewers  and  drains,  and  to 
tax  the  cost  upon  the  lots  or  ground  in  the  dis- 
trict in  which  the  sewer  is  situated,  is  not  ren- 
dered unconstitutional  and  void  by  failure  to 
require  notice  to  the  property  owners  to  be 
charged  therewith;  but  notice  must,  neverthe- 
less, be  given  to  such  owners  to  sustain  the  tax, 
the  city  having  a  broad  discretion  with  reference 
to  the  kind  of  notice  and  the  manner  In  which 
It  may  be  given.  Gllmore  v.  Hentig,  33  Kan. 
136,  5  Pac.  781. 

All  that  is  required  in  giving  notice  to  prop- 
erty owners  to  be  charged  for  the  cost  of  sew- 
ers and  drains  is  that  the  notice  shall  be  given 
before  the  taxes  shall  have  become  such  a  fixed 
and  permanent  cliarge  that  the  owners  can  have 
no  adequate  remedy  to  test  their  validity  and 
fairness.    Ibid. 

The  courts  do  not  all  agree  to  that  doctvine, 
however,  as  appears  from  the  following  cases. 

The  want  of  any  provision  for  notice  to  a  lot 
owner,  either  actual  or  constructive,  of  the  pro- 
ceedings in  making  assessments  for  sewers, 
renders  the  provisions  of  that  part  of  the  city 
charter  authorizing  such  assessments  unconsti- 
tutional and  void.  Dietz  v.  Neenah,  91  Wis. 
422.  04  N.  W.  299. 

In  the  absence  of  statutory  provision,  rea- 
sonable notice  is  required  to  be  given  of  the 
time  when  a  hearing  can  be  had  upon  a  pro- 
posed assessment  for  sewers,  and  ten  days'  no- 
tice is  then  sufficient.  Auburn  v.  Paul,  84  Me. 
212,  24  Atl.  817. 

One  upon  whose  property  a  sewer  assessment 
is  imposed  is  entitled  as  of  right  to  be  heard 
at  some  stage  of  the  proceedings  before  the  tax 
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shall  become  an  established  charge  against  him 
or  his  property.  Thomas  v.  Gain,  36  Mich.  155, 
24  Am.  Rep.  535. 

The  failure  of  the  drain  commissioner  to  give 
notice  to  the  parties  interested  of  the  time 
when  an  assessment  for  benefits  would  be  made 
or  be  subject  to  review  renders  such  assessment 
void  as  to  them,  where  the  assessments  were 
made  without  their  knowledge.  Cook  v.  Co- 
vert, 71  Mich.  249,  39  N.  W.  47. 

In  case  of  farm  drainage,  where  the  assess- 
ment cannot  be  by  uniform  rule,  notice  and  an 
opportunity  to  be  heard  must  be  given. 

The  owner  of  land  lying  within  a  drainage 
district,  whose  land  has  been  classified  accord- 
ing to  the  benefit  It  will  receive,  of  which  classi- 
fication the  law  requires  due  notice  to  be  served 
upon  such  owner,  is  not  entitled  to  subsequent 
notices  of  the  making  of  assessments  for  the 
proposed  work  In  accordance  with  the  previous 
classification;  but  he  Is  required  to  take  notice 
of  each  succeeding  step  taken  by  the  drainage 
commissioners  to  effect  the  object  for  which  the 
district  has  been  organized.  People  ex  rel.  Bar- 
ber V.  Chapman,  127  111.  387,  19  N.  E.  872. 

An  assessment  against  the  land  of  one  who 
is  not  named  in  the  ditch  proceedings,  and  who 
had  no  notice  thereof,  is  void,  and  cannot  be 
enforced  as  a  lien.  Brosemer  v.  Kelsey,  106 
Ind.  504,  7  N.  E.  569. 

A  drainage  statute  which  fails  to  provide 
that  notice  of  the  assessment  must  be  given  to 
property  owners  is  unconstitutional,  although 
an  appeal  is  authorized  and  provision  made  for 
a  hearing.  Re  Lent,  47  App.  Dlv.  349,  62  N.  Y. 
Supp.  227. 

A  personal  tax  levied  against  a  resident  land- 
owner, as  his  part  of  the  cost  of  a  county 
ditch  which  affects  his  lands,  Is  illegal,  and  its 
collection  will  be  perpetually  enjoined,  where 
such  landowner  had  neither  notice  nor  knowl- 
edge of  the  proceedings,  and  his  first  knowledge 
thereof  was  when  the  tax  had  been  placed  upon 
the  duplicate  for  collection.  Such  proceedings 
being  tn  peraonctm,  personal  notice  was  neces- 
sary to  charge  him,  and  a  trial  de  novo  under 
the  remedial  provisions  of  S§  4490,  4491,  Rev. 
Stat,  would  not  afford  adequate  relief;  and 
such  statute  does  not  apply  to  such  a  case.  Mil- 
ler V.  Graham,  17  Ohio  St.  1,  Distinguished  in 
Baltimore  &  O.  &  C.  R.  Co.  v.  Wagner,  43  Ohio 
St.  75,  1  N.  E.  91. 

To  what  persona. 

In  proceedings  under  the  drainage  statute, 
notice  to  a  mortgagee  who  has  taken  title,  but 
not  possession,  under  a  foreclosure  Rnle  of  the 
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422;  Bishop  v.  North  Adams  Fire  Dist,  167 
Mass.  369,  45  N.  £.  925;  Sixth  Ave,  R.  Co. 
V.  Kerr,  72  N.  Y.  330;  People  v.  Kerr,  27  N. 
Y.  188;  Albany  Northern  R.  Co.  v.  Brown- 
ell,  24  N.  Y.  349;  Heard  v.  Brooklyn,  60  N. 
Y.  242,  Re  Rochester  Waters  Comrs.  66  N. 
Y.  413;  West  River  Bridge  Co.  v.  Due,  6 
How.  535,  12  L.  ed.  546;  Re  Amsterdam 
Water  Comrs.  96  N.  Y.  351. 

The  state,  in  the  exercise  of  the  right  of 
eminent  domain,  or  a  corporation  having  the 
delegated  power,  may  acquire  such  an  inter- 
est or  estate  as,  in  the  judgment  of  the  leg- 
islature, the  public  services  may  demand. 

Heytoard  v.  New  York,  7  N.  Y.  314;  Siath 
Ave.  R.  Co.  V.  Kerr,  72  N.  Y.  333;  United 
States  V.  Gettysburg  Electric  R.  Co.  160  U. 
S.  668,  40  L.  ed.  576,  16  Sup.  a.  Rep.  427; 
Taylor  v.  Baltimore,  45  Md.  576;  Windsor 
V.  Field,  1  Conn.  279. 


The  limitation  as  to  the  time  during  which 
it  is  intended  to  talce  and  damage  the  prop- 
erty in  the  manner  described  is  as  proper 
as  any  other  limitation. 

Randolph,  Em.  Dom.  §  233;  Wheelock  v. 
Young,  4  VVend.  651;  Brock  v.  Bamet,  57 
Vt.  172;  Jerome  v.  Ross,  7  Johns.  Ch.  315, 
11  Am.  Dec.  484. 

If  the  municipality  seizes  private  property 
for  temporary  uses,  and  its  occupancy  car- 
ries with  it  the  right  to  adapt  the  property 
to  such  uses  as  its  purposes  require,  the 
damage  must  be  figured  with  reference  to 
these  and  all  elements  involved;  and  the 
time  of  occupation  is  as  essential  in  the  reck- 
oning as  the  purpose  of  the  occupation  or 
the  use  actually  made  of  the  property. 

United  States  v.  Gettysburg  Electric  R. 
Co.  160  U.  S.  668,  685,  40  L.'ed.  570,  582. 
10  Sup.  Ct.  Rep.  427. 


lands  of  a  married  woman,  and  to  her  husband, 
who  occupies  them  with  his  wife,  Is  sufficient: 
and,  inasmuch  as  such  married  woman  has  been 
devested  of  legal  title,  she  cannot  maintain  cer- 
tiorari to  review.  State,  Berryman,  Prosecu- 
tor, T.  LitUe,  49  N.  J.  L.  182,  6  Atl.  619. 

Under  the  Michigan  drain  law  of  1885,  re- 
quiring notice  of  the  hearing  for  the  appoint- 
ment of  special  commissioners  to  be  served  upon 
every  person  whose  lands  are  traversed  by  such 
drain,  or  who  will  be  liable  to  assessment  there- 
for, neither  mortgagees  nor  the  possessor  of 
a  leasehold  interest  of  five  years'  duration  are 
entitled  to  notice.  Kinnie  v.  Bare,  80  Mich. 
345,  45  N.  W.  845. 

Service  of  notice  of  a  drainage  assessment  on 
the  person  who  is  described  in  the  petition  and 
named  on  the  tax  duplicate  as  the  owner  of 
land  will  be  deemed  sufficient  in  the  absence 
of  proof  that  the  real  owner  had  been  misled  or 
injured  by  the  failure  to  serve  notice  on  him, 
or  that  he  was  Icnown  to  be  the  owner.  Carr  v. 
State  use  of  Cottingham,  103  Ind.  648,  3  N.  E. 
375. 

The  actual,  though  not  record,  owner  of  land 
cannot  enjoin  the  construction  of  a  public  ditch 
through  his  land  on  the  ground  that  the  pro- 
ceedings were  void  because  he  had  no  notice 
thereof,  under  a  statute  requiring  notice  to 
state  the  names  of  owners  so  far  as  they  can 
l)e  ascertained  from  reasonable  inquiry  and 
search  of  the  records, — especially  where  large 
sums  of  money  have  been  expended  in  the  con- 
struction of  a  large  portion  of  the  ditch,  which 
promises  great  public  and  private  benefit.  Kep- 
ler V.  Wright,  186  Ind.  77,  35.  N.  E.  1017. 

A  proceeding  to  lay  out  a  township  drain  is 
void  as  to  a  nonresident  landowner  affected 
thereby,  who  was  not  named  in  the  proceeding 
or  notified  of  It,  but  whose  husband  was  as- 
sumed to  be  the  owner  of  the  property.  Bixby 
V.  Goss,  54  Mich.  551.  20  N.  W.  581. 

8.  Of  Khat. 

Where  the  charter  of  a  municipal  corporation 
only  requires  notice  of  the  assessment  for  a 
local  improvement  to  be  given  to  the  owners  of 
property  to  be  affected  thereby,  no  notice  need 
be  given  of  the  action  of  the  common  council 
In  defining  the  area  of  an  assessment  for  a 
sewer.     Works  v.  Lockport,  28  Hun.  9. 

In  the  establishment  of  a  drainage  district, 
the  matter  as  to  which  the  property  owner  is 
entitled  to  notice  is  that  his  land  is  included 
within  the  body  or  district  of  land  that  is  to 
be  subject  to  general  assessment  for  sucb  im- 
provement :  and  therefore,  where  parties  had 
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notice  of  the  general  l>oundarles  of  a  drainage 
district  to  be  created,  such  notice  is  sufficient. 
Oliver  v.  Monona  County  (Iowa)  90  N.  W.  510. 

Failure  to  provide  a  Idndowner  whose  prop- 
erty is  not  traversed  by  a  drain,  but  lies  with- 
in the  assessment  district,  an  opportunity  to 
contest  the  public  necessity  for  the  drain,  ns 
to  which  question  the  determination  of  the 
drain  commissioner  is  conclusive  by  statute,  in 
the  absence  of  condemnation  proceedings,  does 
not  constitute  a  taking  of  his  property  without 
due  process  of  law,  where  the  statute  provides 
for  notice  of  the  assessment,  and  gives  him  an 
opportunity  to  be  heard  thereon.  Roberts  v. 
Smith,  113  Mich.  5,  72  N.  W.  1091. 

A  landowner  may,  in  a  proceeding  for  judg- 
ment against  his  land  for  a  delinquent  tax, 
contest  the  fact  of  the  jurisdiction  of  the  court 
In  including  his  land  within  the  district  when 
originally  organized,  where  that  court  had  no 
jurisdiction  of  the  person  of  such  owner  by 
reason  of  the  failure  to  serve  him  with  the 
statutory  notice  of  the  organization  of  the  dis- 
trict. Payson  v.  People  ex  rel.  Parsons,  175 
ill.  2G7,  51  N.  E.  688. 

The  owner  of  land  to  l>e  affected  by  the  con- 
struction of  a  proposed  sewer  is  not  entitled  to 
notice  of  the  passage  of  an  ordinance  laying  the 
foundation  for  the  condemnation  proceedings 
to  secure  the  necessary  lands  therefor.  Joplin 
Consol.  Min.  Co.  v.  Joplin,  124  Mo.  129,  27  S. 
W.  406. 

The  building  of  a  sewer  in  a  public  street  is 
not,  ordinarily,  such  a  taking  of  private  prop- 
erty for  a  public  use  as  requires  compensation 
to  be  made ;  it  is  rather  to  be  considered  an  im- 
provement or  repair  to  a  highway  such  as  the 
authorities  are  empowered  to  make.  Hence, 
the  abutting  owner,  subject  to  assessment  for 
the  expense  thereof,  Is  not  entitled  to  notice  of 
Intention  to  construct.  Woodhouse  v.  Bur- 
lington, 47  Vt.  300. 

A  requirement  of  a  statute  providing  for  con- 
struction of  a  sewer,  of  the  publication  of  no- 
tice containing  a  statement  of  the  size  of  the 
sewer,  must  be  complied  with  to  make  the  as- 
sessment of  abutting  property  enforceable.  At- 
lanta V.  Gabbett.  93  Ga.  206,  20  S.  E.  306. 

4.  Form. 

A  statute  authorizing  municipal  corporations 
to  construct  sewers  or  drains  and  assess  the  cost 
thereof  upon  property  lying  within  the  district 
drained  by  service  on  the  owners  thereof  of 
conRtructlve  notice  by  ^publication  is  not  imcon- 
stitntional  as  without  due  process  of  law.  since 
!t  is  within  the  legislative  discretion  to  deter- 
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Hamerslej,  J.,  delivered  the  opinion  of 
the  court: 

The  essential  averments  of  fact  contained 
in  the  application  may  be  stated  thus :  For 
some  years  post  the  city  of  Waterbury  has 
•conveyed,  by  means  of  the  Naugatuck  river, 
portions  of  the  filth  and  noxious  substances 
accumulated  by  its  inhabitants  to  the  prem- 
ises of  the  defendant,  and  the  putrefaction 
of  the  substances  thus  deposited  has  dam- 
aged the  property  of  the  defendant,  and  se- 
riously endangered  the  health  of  those  liv- 
ing on  the  premises  and  employed  about  the 
manufacturing  establishments 'thereon.  By 
a  judgment  of  the  superior  court  the  city 
lias  been  compelled  to  pay  the  damages  suf- 
fered by  this  defendant  by  reason  of  these 
wrongful  acts  prior  to  April  23,  1901.  The 
-city  intends  to  continue  on  the  defendant's 
premises  the  nuisance  described  until  it  has 


discovered  and  carried  out  some  feasible  plan 
for  otherwise  disposing  of  said  substances. 
It  has  used  due  diligence  to  discover  said 
plan,  and  will  discover  and  carry  out  said 
plan  within  a  period  of  five  years.  The  city 
hiis  been  unable  to  agree  with  the  defend- 
ant as  to  the  amount  of  damage  resulting 
fiom  its  acts,  past  and  intended.  The  leg- 
islature conferred  upon  the  city  by  an  act 
amending  its  charter,  approved  April  14. 
1S81,  the  powers  described  in  §  4  thereof. 
Said  filth  and  noxious  substances  were  col- 
lected and  discharged  into  the  Naugatuck 
river  by  means  of  certain  sewers  constructed 
by  said  city  imder  the  authority  given  in 
said  act.  Upon  these  facts  the  city  claims 
relief  through  the  appointment  of  a  com- 
mittee which  shall  fix  and  determine  the 
damages  the  defendant  has  suffered  and  will 


mine  the  kind  of  notice  to  be  given  and  the 
.manner  of  giving  it.  Swain  v.  Fulmer,  135 
Ind.  8.  34  N.  E.  639. 

Drainage  proceedings,  under  the  law,  to  es- 
tablisb  and  construct  a  pablic  ditch,  and  to  as- 
sess the  cost  thereof  upon  the  land  specially 
l>enellted,  are  actions  in  rem,  and  belong  to  that 
class  of  cases  in  which  constructive  notice  only 
of  the  filing  of  the  petition  Is  required,  and  in 
which  notice  to  nonresidents  and  unknown  own- 
ers may  be  made  by  publication.  Otis  v.  De- 
Boer,  116  Ind.  531,  19  N.  E.  317. 

Notice  by  publication  to  the  nonresident  own- 
•ers  of  lands  adjacent  to  a  proposed  ditch  is  suf- 
ficient, although  not  addressed  to  them  by  their 
Individual  names,  but  only  **to  the  nonresident 
owners  of  certain  described  lands.  Miller  v. 
Oraham,  17  Ohio  St.  1. 

In  a  proceeding  to  establish  a  drain  personal 
service  of  notice  is  not  necessary,  when  notice 
by  publication  has  been  given  as  required  by 
statute.  Smith  v.  Carlow,  114  Mich.  67,  72  N. 
W.  22. 

Notice  by  publication  is  a  sufflcient  notice 
to  the  taxpayer  of  proceedings  for  the  assess- 
ment of  a  tax  on  his  property  for  the  construc- 
tion of  a  sewer.  Paulsen  v.  Portland,  149  U. 
S.  30,  37  L.  ed.  637,  13  Sup.  Ct.  Rep.  750. 

Notice  of  an  intention  to  file  a  petition  for 
the  establishment  of  a  ditch  which  will  affect 
the  lands  of  others,  by  posting  and  without  per- 
gonal notice,  as  provided  by  statute,  is  suffl- 
cient. Carr  v.  State  use  of  Cottlngham,  103 
Ind.  548,  3  N.  E.  875. 

Sufflcient  constructive  notice  to  property  own- 
ers of  proceedings  to  construct  a  sewer,  the  cost 
of  which  is  to  be  assessed  against  their  prop- 
•erty,  and  sufflcient  opportunity  to  be  heard  to 
constitute  due  process  of  law,  are  provided  un- 
•der  a  charter  requiring  the  publication  in  the 
offlclal  paper  of  the  city  of  the  fact  that  a 
plan  for  the  sewer  to  be  constructed  within 
designated  boundaries  has  been  completed  and 
is  open  for  inspection,  and  offering  an  oppor- 
tunity to  be  heard,  also  requiring  the  publica- 
tion of  the  action  ordering  the  construction  of 
the  sewer,  and  of  tlie  advertisements  for  bids 
for  doing  the  work,  and  giving  the  council  the 
•option  to  publish  notice  of  the  letting  of  the 
contract^  and  that  a  statement  showing  the 
amount  of  special  assessments  chargeable  to 
lots  benefited  is  on  file  with  the  city  clerk,  and 
requiring  publication  of  the  resolution  for  issu- 
ing bonds  to  pay  for  the  work  In  case  the  as- 
■sessments  are  not  paid.  Hennessy  v.  Douglas 
County,  99  Wis.  129.  74  N.  W.  083. 

An  assessment  on  township  highways  for 
beneHtm  conferred  by  the  construction  of  a 
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ditch  cannot  be  enforced  where  neither  the  peti- 
tion for,  nor  the  notice  of,  the  establishment  of 
the  ditch  mentioned  or  contained  the  name  of 
the  township  or  its  officers,  and  the  only  notice 
they  had  of  the  assessment  was  the  recording  in 
that  county  of  a  copy  of  the  assessment,  where 
the  drainage  law  under  which  the  ditch  was 
established  requires  either  the  lands  affected  to 
be  described  in  the  petition,  or  the  nahies  of 
their  owners  to  be  given,  and  for  a  like  descrip- 
tion in  the  notice,  and  provides  that  notice 
shall  be  given  to  such  owners.  Young  v.  Wells, 
97  lud.  410. 

A  general  notice  by  advertisement  not  giving 
the  names  of  owners  or  describing  the  lands 
affected  by  the  construction  of  a  sewer,  and 
before  it  can  be  known. by  them  what  property 
is  benefited  thereby,  is  a  reasonable  one  within 
the  legislative  power,  and  an  assessment  based 
thereon  is  valid.  Klein  v.  Tuhey,  13  Ind.  App. 
74.  40  N.  E.  144. 

It  is  a  prerequisite  to  the  validity  of  an  or- 
dinance for  building  a  sewer  in  Perth  Amt>oy, 
New  Jersey,  that  the  advertised  notice  to  in- 
terested parties  to  appear  and  be  heard  should 
name  a  time  and  place  for  the  hearing ;  and  an 
objection  groiftided  upon  failure  to  give  such 
notice  is  not  waived  by  appeai'lng  at  a  meeting 
to  hear  objections  to  the  assessment  and  pro- 
testing that  the  sewer  is  uncalled  for,  that  all 
the  proceedings  are  unjust  and  unfair,  and  that 
property  owners  were  not  consulted.  State, 
Brinley,  Prosecutor,  v.  Perth  Amboy,  29  N.  J. 
L.  259. 

Defective  notice  in  a  ditch  proceeding  will 
protect  the  proceeding  from  collateral  attack. 
Pickering  v.  State  use  of  Dyar,  106  Ind.  228, 
6  N.  E.  611. 

Defect  of  notice  is  not  sufflcient  ground  for 
collateral  attack  upon  a  drainage  proceeding 
if  some  notice  was  actually  given  upon  which 
the  court  took  Jurisdiction  of  the  proceedings. 
Deegan  v.  State  use  of  Stoddard,  108  Ind.  155, 
U  N.  E.  148. 

A  notice  served  on  a  property  owner,  stating 
that  a  commissioner  appointed  to  locate  a  ditch 
had  reported  in  favor  of  the  location,  and  that 
all  objections  thereto  must  be  filed  before  a  cer- 
tain date,  or  that  action  would  be  taken  and 
the  ditch  located  without  reference  to  any  ob- 
jections, while  not  in  the  exact  language  used 
by  the  statute,  is  not  so  defective  as  to  consti- 
tute no  notice,  so  that  the  action  of  the  board 
of  supervisors  holding  it  to  be  sufflcient  can  be 
collaterally  assailed.  Oliver  v.  Monona  County 
(Iowa)  90  N.  W.  510. 

One  who  had  actual  knowledge  of  a  peti- 
tion and  the  proceedings   under  it  for  the  es- 
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suffer  during  a  period    not   exceeding    five 
years,  by  reason  of  the  acts  described. 

It  is  certain  that  the  court  has  no  power 
to  grant  such  relief  unless  it  is  conferred  by 
the  statute  referred  to.  It  is  also  certain 
that  authority   for   such   an  extraordinary 

Sroceeding  should  not  be  gathered  from 
oubtful  inferences,  but  should  be  unmis- 
takably expressed.  The  claim  of  the  appli- 
cant is  that  it  is  authorized  to  act  as  agent 
of  the  state  in  taking  private  property  for 
public  use,  and  to  take  any  property  of  the 
defendant  that  can  be  regarded  as  appropri^ 
ated  by  doing  the  acts  it  proposes  to  do,  and 
its  claim,  therefore,  involves  the  proposition 
that  what  it  proposes  to  do  is  necessary  to 
the  sewerage  of  the  city  of  Waterbury,  as 
contemplated  by  the  legislature  in  author- 
izing the  construction  of  sewers  which  shall 
discharge  their  contents  into  the  Naugatuck 


river.  It  may  well  be  doubted  whether  the 
mere  authority  to  construct  sewers  empty- 
ing into  a  river  flowing  through  an  inhab- 
ited country  can  imply  authority  to  do  the 
acts  described.  The  treatment  of  that  part 
of  a  city's  sewage  which  comes  from  the  ne- 
cessity of  surface  drainage  involves  different 
considerations  from  those  applicable  to  the 
treatment  of  that  part  of  the  sewage  which 
comes  from  the  necessity  of  disposing  of  ac- 
cumulation of  excreta  and  substances  of  a 
similar  dangerous  nature.  It  is  matter  of 
common  knowledge  that  accumulations  of 
such  substances  are  a  source  of  danger  to- 
health,  and  even  life,  and  for  this  reason 
their  speedy  removal  from  a  city's  limits  has. 
been  regarded  as  a  public  necessity;  and  the 
same  necessity  demands  that  they  shall  be 
so  removed,  or  in  some  way  rendered  harm- 
less, that  other  citizens  shall  not  be  exposed 


tablfsliment  of  a  ditch,  and  who  stood  by  and 
allowed  money  to  be  expended  on  the  faith  of 
the  validity  of  the  proceedings  without  object- 
ing, will  be  estopped  from  afterwards  moving 
to  dismiss  for  want  of  notice,  where  an  attempt 
was  made  In  the  proceedings  to  comply  with  the 
statutory  requirements  regarding  notice,  and 
some,  although  insufficient,  notice  was  given. 
Peters  v.  Griffee,  108  Ind.  121,  8  N.  E.  727. 

A  court  of  equity  has  no  iM>wer  to  set  aside 
a  sale  of  an  owner's  property  for  delinquent 
drainage  assessments  upon  the  ground  that  the 
statutory  notices  required  to  be  given  landown- 
ers, antedating  the  order  of  the  county  court 
confirming  the  report  of  commissioners,  and 
finding  that  a  drainage  district  is  duly  estab- 
lished, were  irregular  or  insufficient.  Calkins 
V.  Spraker,  26  111.  App.  159. 

An  ordinance  requiring  notice  of  the  intended 
construction  of  a  sewer  to  be  given  to  the  own- 
er of  land  assessed  therefor  by  personal  serv- 
ice, or  by  leaving  the  same  at  his  place  of  resi- 
dence. Is  not  compiled  with  by  leaving  the  no- 
tice on  the  desk  at  his  place  of  business  during 
his  absence.  Mills  v.  Detroit,  95  Mich.  422,  54 
X.  W.  897. 

Persons  who  by  regular  notice  and  appearance 
are  In  court  In  a  drainage  proceeding,  and  upon 
whose  remonstrance  the  first  report  of  viewers 
had  been  dismissed,  cannot  rely  on  want  of  no- 
tice of  a  second  report  to  excuse  refiling  the  re- 
monstrance. West  Creek  Twp.  v.  Miller,  142 
Ind.  210,  41  N.  E.  452. 

A  drainage  proceeding  is  not  subject  to  col- 
lateral attack  because  the  notice  was  defective 
If  It  was  sufficient  to  give  the  authorities  Juris- 
diction of  the  proceeding.  Jackson  v.  State  use 
of  Dyar,  104  Ind.  516,  3  N.  E.  863. 

If  notice  of  drainage  proceedings  was  given 
which  the  court  held  were  sufficient,  the  pro- 
ceedings are  not  subject  to  collateral  attack 
because  of  Insufficiency  of  the  notice.  McMul- 
len  V.  State  ex  rel.  Kendle,  105  ind.  334,  4  N. 
B.  903. 

5.  Hearing. 

A  statute  providing  for  the  construction  of 
drains  along  a  roadbed  by  railroad  companies 
is  Invalid  when  It  makes  no  provision  for  a 
hearing  as  to  the  railroad  company  at  any  stage 
of  the  proceeding.  Chicago  &  E.  R.  Co.  v.  Keith 
(Ohio)  65  N.  E.  1020. 

The  provision  of  Cal.  Pol.  Code,  8  3493%,  for 
an  action  by  reclamation  districts  to  determine 
the  validity  of  an  assessment,  whereby  the  de- 
termination of  such  question  Is  merely  permitted 
to  be  made  In  advance  of  the  action  upon  the 
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assessment  wherein  the  owner  previously  made 
his  showing,  and  is  made  conclusive  as  to  the 
parties,  and  in  which  the  owner  is  given  the 
hearing  to  which  he  is  entitled, — is  not  uncon- 
stitutional. Lower  Kings  River  Reclamation 
Dlst.  No.  681  V.  McCullah,  124  Cal.  175,  56  Pac. 
887. 

The  statute  providing  for  the  assessment  of 
damages  for  the  taking  of  land  for  a  drainage 
disti'Ict  by  a  Jury,  but  without  an  opportunity 
to  the  owner  to  be  present  at  the  Impaneling  of 
the  Jury  and  object  to  Jurors,  or  to  cross-exam- 
ine witnesses  and  offer  testimony  at  the  original 
assessment  of  damages,  is  unconstitutional,  even 
though  it  gives  him  the  privilege  of  obJecting^ 
to  such  assessment  after  It  is  made.  Wabash  R. 
Co.  V.  Coon  Run  Drainage  &  Levee  Dlst.  194 
III.  310,  62  N.  E.  679. 

In  Reclamation  Dlst.  No.  108  v.  Evans,  61 
Cal.  104,  It  Is  held  that  the  failure  of  statu- 
tory provisions  relating  to  the  assessment  of 
lands  within  reclamation  districts  to  provide 
for  any  mode  by  which  a  party  assessed  shall 
have  notice  of  the  proceedings  and  an  oppor- 
tunity to  object  to  the  amount  charged  against 
his  land  is  immaterial,  and  does  not  render  the- 
provlslons  unconstitutional  and  void,  where  na 
assessment  against  any  tract  of  land  can  be 
enforced  except  by  action  to  which  the  owner 
of  the  tract  is  a  party,  in  which  there  is  no  lim- 
itation upon  the  defenses  he  may  raise,  and 
he  Is  given  a  full  opportunity  to  contest  the> 
charge.  See  also  Reclamation  Dlst.  No.  3  v. 
Goldman,  66  Cal.  635,  4  Pac.  676 ;  Reclamation 
Dlst.  No.  108  V.  Hagar,  66  Cal.  54,  4  Pac.  945. 

A  statute  authorizing  municipal  corporations 
to  levy  assessments  for  the  construction  of  sew- 
ers is  not  unconstitutional  as  falling  to  provide- 
notice  to  landowners,  and  giving  them  no  oppor- 
tunity to  test  the  validity  of  the  proceedings, 
where  It  provides  for  notice  to  be  given  by  the- 
town  treasurer  that  the  benefits  assessed  are 
In  his  hands  for  collection,  and  for  the  enforce- 
ment of  the  lien  created  by  such  assessment  in 
a  court  of  competent  Jurisdiction,  although  it 
limits  the  owners*  defense  to  proof  that  the> 
assessment  has  been  paid,  and  that  his  lands- 
are  not  benefited  to  the  amount  assessed  against 
them.  Klzer  v.  Winchester,  141  Ind.  694,  40- 
N.  E.  265. 

6.  Other  matiere. 

A  landowner  cannot  object  to  the  validity  of 
the  laying  out  of  a  sewer  for  want  of  previous 
notice  to  him  after  he  has  entered  his  private- 
drain  Into  it.  Butler  v.  Worcester,  112  Mass. 
541. 

Joining  in  a  remonstrance  against  drainage- 
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to  the  dangers  from  which  the  inhabitants 
of  a  city  are  relieved.  Assuming  the  power 
of  the  legislature  to  authorize  a  city  to 
maintain  nuisances  such  as  are  described  in 
the  application,  even  where  no  controlling 
necessity  exists,  it  is  certainly  unlikely  that 
any  legislature,  in  the  absence  of  such  ne- 
cessity, would  specifically  give  to  a  city  such 
authority;  and,  where  the  authority  is  not 
clearly  given,  its  inference,  from  the  use  of 
broad  phrases  or  doubtful  expressions,  would 
be  difficult  to  justify.  In  Platt  Bros,  v.  Wa- 
terhury,  72  Conn.  631-560,  48  L.  R.  A.  691, 
45  Atl.  154,  we  intimated  the  opinion  that, 
if  the  charter  gave  the  city  power  to  take 
thfi  respondent's  property  in  this  manner, 
its  provisions  for  instituting  proceedings  to 
determine  compensation  for  any  property 
taken  should  be  broadly  construed  as  appli- 
cable to  all  property  that  might  be  taken  in 


view  of  the  rule  which  requires  a  law  to  Ixs 
so  construed,  if  reasonably  possible,  as  to 
give  it  validity.  But  the  question  of  char- 
ter authority  to  thus  take  property  for  t)e 
purpose  of  sewerage,  as  well  as  the  questii^ii 
of  authority  to  institute  proceedings  for  co:i- 
demnation,  was  not  then  material,  and  v.e 
did  not  pass  upon  it.  In  the  present  cai« 
the  applicant  admits  that  the  acts  it  inten  Is 
to  do  are  not  necessary  for  the  purpose  of 
sewerage.  The  application  affirms  its  desire 
and  intention  of  disposing  in  other  ways  of 
tlio  filth  it  has  cast  upon  the  defendant's 
premises.  The  very  basis  of  its  application 
is,  not  the  necessity  of  taking  the  defendant's 
property  for  the  purpose  of  sewerage,  but 
the  necessity  of  .taking  the  property  for  tlie 
purpose  of  enabling  it  to  continue  the  nui- 
sance described  until  it  has  provided  for  iti 
abatement.     The  public  use    for    which    it 


proceedings  will  constitute  a  waiver  of  notice 
of  such  proceedings.  Sunier  v.  Miller,  105  lod. 
393,  4  N.  E.  867. 

The  fact  that  one  or  more  landowners  are  not 
notified  of  proceedings  to  establish  a  ditch  does 
not  vitiate  to  proceedings  as  to  those  having 
notice.  Carr  v.  Boone,  108  Ind.  241,  9  N.  E. 
110;  Poundstone  v.  Baldwin,  145  Ind.  139,  44 
N.  E.  191. 

The  fact  that  no  notice  was  given  to  one  of 
the  parties  against  whom  an  assessment  was 
levied  for  the  construction  of  a  ditch,  as  re- 
quired by  the  law  under  which  it  was  con- 
structed, does  not  render  the  proceedings  void 
as  to  others  properly  notified,  unless  such  fail- 
are  renders  them  absolutely  void.  Grimes  v. 
Coe,  102  ind.  406,  1  N.  E.  735. 

e.  Letting  contract, 

A  municipal  corporation  may  construct  pub- 
lic drains  or  ditches  by  its  officers  or  servants, 
and  is  not  bound  to  let  such  work  out  to  inde- 
pendent contractors,  where  the  work  Is  not 
to  be  done  at  the  expense  of  adjacent  property 
owners.     Platter  v.  Seymour,  86  Ind.  323. 

Public  notice  of  the  letting  of  contracts  for 
the  construction  of  a  township  drain  is  required 
by  How.  Stat.  (Mich.)  i  1708.  Burnett  v. 
Scully,  56  Mich.  374,  23  N.  W.  50. 

The  fact  that  the  construction  of  a  sewer  is 
a  sanitary  measure  requiring  prompt  attention 
does  not  render  a  contract  for  its  construction 
and  the  tax  bill  issued  thereon  valid  where 
the  advertising  for  its  letting  was  done  before 
the  ordinance  authorizing  it  went  into  effect. 
Keane  v.  Klausman,  21  Mo.  App.  485. 

An  assessment  for  sewer  construction  cannot 
be  maintained  so  long  as  it  Includes  an  item 
which  was  not  submitted  to  competition,  where 
the  statute  requires  it  to  be  done.  Mutual  L. 
Ins.  Co.  V.  New  York,  144  N.  Y.  494,  39  N.  E. 
.H86,  Affirming  79  Hun,  482,  29  N.  Y.  Supp.  980. 

A  clause  in  an  ordinance  of  a  municipal  cor- 
poration for  the  construction  of  a  sewer,  in 
conflict  with  a  statutory  provision  requiring  all 
contracts  exceeding  $500  for  the  making  of  pub- 
lic improvements  to  be  let  to  the  lowest  respon- 
sible bidder,  does  not  vitiate  the  balance  of  the 
ordinance,  but  may  be  rejected  as  nugatory, 
leaving  the  balance  of  the  ordinance  in  force. 
Walker  v.  People  ex  rel,  Kocheraperger,  170  111. 
410.  48  N.  E.  1010. 

A  statutory  requirement  that  contracts  for 
sewers  or  sewer  construction  shall  be  let  to 
the  lowest  bidder  applies  only  to  the  contract 
for  an  original  construction,  and  not  to  a  relet- 
ting of  the  contract  in  case  the  original  con- 
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tractor  fails  to  perform  his  contract  Me 
Leeds,  53  N.  Y.  400. 

When  un  ordinance  is  passed  for  the  deepen- 
ing and  enlarging  of  a  sewer  by  enlarging  a 
portion,  constructing  a  portion  under  a  net, 
and  deepening  another  portion,  and  after  adver- 
tisement the  contract  is  awarded  for  the  work, 
a  portion  to  be  under  the  race  and  a  portion  to 
be  open  cut,  the  municipality  may  change  the 
contract  with  the  same  contractor  so  as  to  re- 
quire the  whole  work  to  be  tunneled  without  re- 
advertising.     Lutes  v.  Brlggs,  64  N.  Y.  404. 

That,  after  the  one  to  whom  a  contract  for 
a  sewer  had  been  let  refused  to  comply  with  bis 
contract,  the  contract  was  let  to  the  next  low- 
est bidder  without  readvertising,  will  not,  after 
the  work  has  been  completed,  entitle  the  owners 
of  property  assessed  to  avoid  their  assessments 
where  the  ofiicials  have  authority  to  reject  any 
and  all  bids.  Johnson  v.  Duer,  115  Mo.  366,  l!t 
S.  W.  800. 

A  landowner  who  stands  by  with  full  knowl- 
edge and  without  objections  while  a  contractor 
expends  his  money  in  the  construction  of  a 
ditch,  established  under  the  law  in  a  proceeding 
in  which  the  court  had  Jurisdiction,  cannot, 
after  the  completion  of  the  work  and  the  malt- 
ing of  the  assessment,  enjoin  the  collectlo^i 
thereof  on  the  ground  of  irregularity  in  tlie 
proceeding,  unless  he  first  tender  the  amount 
equitably  due  such  contractor  for  benefits  con- 
ferred on  his  land  by  the  work  done.  Mont- 
gomery V.  Wasem,  116  Ind.  343,  15  N.  E.  795. 

Where,  by  reason  of  Its  grades,  the  drainage 
of  a  particular  street  must  be  done  in  sections 
with  different  outlets,  the  fact  that  one  section 
of  the  work  was  begun  at  the  time  of  the  adop- 
tion of  a  city  charter  will  not  bring  the  entire 
work  within  the  exception  of  a  clause  requir- 
ing all  work  to  be  let  by  contract  excepting 
work  already  in  progress.  Re  Blodgett,  91  N. 
Y.  117. 

The  requirement  of  a  statute  that  work  upon 
sewers  shall  be  let  by  contract,  after  advertise- 
ment, to  the  lowest  bidder  is  not  complied  with 
by  fixing  the  price  for  rock  excavation  in  the 
proposal  and  thereby  withdrawing  it  from  com- 
petition. He  Manhattan  Sav.  Inst.  82  N.  Y. 
142. 

A  contract  for  sewer  work  may  reserve  th<» 
right  to  increase  or  diminish  the  gross  length, 
number,  or  height  of  any  item  without  Impair- 
ing the  validity  of  the  contract  so  as  to  avoid 
an  assessment  in  the  absence  of  fraud.  Re 
Merriam,  84  N.  Y.  596:  Re  Metropolitan  Gas- 
light Co.  85  N.  Y.  526,  Reversing  23  Hun,  327. 

The  mere  fact  that  the  advertisements  for 
proposals   for   sewer  work   do  not  involve  the 
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claims  authority  to  take  property  is  a  con- 
dition arising  from  its  delay — treasonable,  as 
is  alleged — ^in  providing  the  appropriate 
means  for  exercising  the  powers  given  it  by 
the  legislature  in  authorizing  the  construc- 
tion of  its  sewers,  and,  unlike  the  public 
use  of  sewerage,  is  a  use  temporary  in  its 
nature.  A  public  use  permanent  in  its  na- 
ture and  indefinite  in  duration  dififers  from 
a  public  use  of  a  temporary  nature.  The 
trial  court  correctly  held  that  authority  to 
take  property  for  a  public  use  of  the  former 
kind  does  not  necessarily  imply  the  power 
to  take  property  for  one  of  the  latter  kind. 
When  the  power  to  exercise  the  right  of  em- 
inent domain  is  delegated  to  a  pnvate  or 
municipal  corporation,  the  extent  of  the 
power  is  limited  by  the  express  terms  or 
clear  implications  of  the  statute  authorizing 
its  exercise.  Currier  v.  Marietta  <&  C.  R.  Co, 
11  Ohio  St.  228;  Hibemia  Underground  R, 
Co.  V.  De  Camp,  47  N.  J.  L.  518,  547,  54  Am. 
Bep.  197,  4  Atl.  318;  Bishop  v.  North  Ad- 
<im8  Fire  Diet,  167  Mass.  369,  45  N.  E.  925. 
But,  if  the  taking  of  property  is  author- 
ized for  a  public  use,  either  of  a  permanent 
or  a   temporary   nature,  the  appropriation 


lasts  during  the  continuance  of  that  use. 
The  applicant's  charter  authorizes  it  to  take 
land  for  the  public  use  of  highways.  It  can- 
not be  claimed  that  such  authority  to  take 
land  implies  the  right,  upon  the  city's  al- 
leging an  intention  to  discontinue  the  high- 
way laid  out,  when  a  feasible  plan  for  lay- 
ing out  other  highways  has  been  discovered 
and  executed,  and  that  it  will  discover  and 
carry  out  such  plan  in  five  vears, — ^to  limit 
the  compensation  by  a  valuation  of  the 
property  taken  for  a  highway  for  a  period 
of  five  years,  or  to  ascertain  the  whole 
amount  of  compensation  by  a  succession  of 
valuations  for  definite  periods.  If  the  legis- 
lature can  authorize  such  mode  of  valuing 
property  taken  for  public  use,  whether  for 
the  use  of  highways  or  use  of  sewers,  it  cer- 
tainly should  be  clearly  expressed.  There 
is  nothing  in  the  plaintiff's  charter  which 
suggests  a  legislative  sanction  for  such  a 
mode  of  proceeding. 

There  is  no  error  in  the  judgment  appealed 
from. 

The  other  Judges  concur. 


cost  of  rock  excavation,  but  that  the  price  for 
this  item  is  fixed,  does  not  avoid  the  whole  as- 
sessment, but  merely  presents  a  case  for  the 
deduction  of  the  objectionable  item  under  the 
New  YorlL  act  of  1870.  Re  Merrlam,  84  N.  Y. 
596. 

Collusion  between  city  officers  and  a  bidder, 
by  which  the  latter  was  made  to  appear  the  low- 
est bidder  and  thereby  obtained  a  contract  for 
building  a  sewer,  is  a  good  defense  to  an  action 
to  enforce  an  assessment  therefor.  Cincinnati 
use  of  Steele  v.  Kemper,  9  Ohio  Dec.  Reprint, 
742. 

Where  drainage  commissioners,  after  comply- 
ing with  all  antecedent  requirements  with  ref- 
•erence  to  computing  costs  of  Improvement,  levy 
or  tax,  advertising  for  bids,  etc.,  enter  into  a 
written  contract  for  the  construction  of  a  ditch, 
requiring  the  contractor  to  enlarge,  if  ordered 
by  the  commissioners  so  to  do,  on  the  basis  of 
payment  for  the  extra  work  in  the  same  propor- 
tion as  for  the  original  work,  they  are  not  re- 
quired to  advertise  again,  even  though  the  en- 
largement involves  an  expenditure  of  more  than 
-$500,  provided  they  have  money  on  hand  or 
provided  for  by  levy  to  meet  the  additional  ex- 
pense. Drainage  Comrs.  v.  Lewis,  101  111.  App. 
150. 

Provisions  of  a  statute  requiring  proposals 
for  sewer  construction  to  be  invited  by  adver- 
tisement, and  compelling  contractors  to  furnish 
l>ond  or  other  security,  are  to  secure  proper  ex- 
penditure of  public  money,  and  to  protect  tax- 
payers from  fraud  and  imposition  in  the  mak- 
ing of  contracts,  and  are  not  directory  but  In 
the  nature  of  conditions  precedent  to  the  build- 
ing of  the  sewer,  and  consequently  to  the  valid- 
ity of  assessments  for  its  cost.  Bowditch  v. 
Superintendent  of  Streets,  168  Mass.  239,  46 
N.   E.  1026. 

f.  Remonatranvc. 

Where  by  charter  a  municipality  has  exclusive 
power  to  lay  out  public  sewers,  the  validity  of 
its  procedure  cannot  be  attacked  so  as  to  de- 
feat an  assessment  for  an  improvement  on  the 
ground  that  all  the  property  owners  along  the 
route  of  the  sewer  remonstrated  against  its  con- 
struction. Park  Ecclesiastical  Society  v.  Hart- 
ford, 47  Conn.  89. 
<J0  L.  R.  A. 


Landowners  cannot,  after  the  time  for  filing 
remonstrance  has  elapsed,  withdraw  their  names 
from  a  remonstrance  against  the  establish- 
ment of  a  public  ditch  so  as  to  defeat  the  stat- 
utory right  to  a  dismissal  of  the  petitioner  for 
Its  establishment,  where  two  thirds  of  those  af- 
fected had  remonstrated  against  such  establish- 
ment. Sauntman  v.  Maxwell,  154  Ind.  114,  54 
N.  E.  397. 

Under  a  statute  merely  permitting  several 
landowners  affected  by  a  drainage  Improvement 
to  file  a  remonstrance,  the  withdrawal  of  some 
who  have  Joined  In  the  remonstrance  will  not 
defeat  it,  or  impair  or  affect  in  any  manner  the 
right  of  others  to  proceed  the  same  as  if  such 
withdrawal  had  not  occurred.  Munson  v.  Blake, 
101  Ind.  82. 

Under  the  Jersey  City  charter  and  the  sup- 
plement thereto,  the  proceedings  to  construct 
a  sewer  can  go  no  further  when  property  owners 
liable  to  more  than  half  the  assessment  there- 
for file  timely  remonstrances,  although  they  sub- 
sequently withdraw  their  opposition  and  erase 
their  names  from  the  protest.  State,  Jersey 
City  Brewery  Co.,  Prosecutor,  v.  Jersey  City, 
42  N.  J.  L.  675;  State,  Green,  Prosecutor,  v. 
Jersey  City,  42  N.  J.  L.  665. 

When  the  public  authorities  are  required  by 
law  to  give  a  hearing  to  objections  of  Interested 
parties  to  a  proposed  sewer,  and  they  give  due 
notice  thereof,  the  fact  that,  in  addition,  they 
require  objections  to  be  submitted  In  writing 
does  not  invalidate  the  proceedings.  State 
Piard,  Prosecutor,  v.  Jersey  City,  80  N.  J.  L. 
148. 

A  provision  in  a  drainage  law  allowing  the 
owners  of  land  affected  by  a  ditch  only  three 
days  to  file  remonstrants  against  the  asses- 
sors' report  is  not  repugnant  to  any  provision 
of  the  state  or  Federal  Constitutions,  although 
the  time  limit  seems  unreasonable  and  oppress- 
ive.    Hays  V.  Tippy,  91  Ind.  102. 

Appearing  and  filing  remonstnance  against  a 
drain  will  waive  all  questions  pertaining  to  Ju- 
risdiction of  the  court  over  the  remonatrant. 
Ford  V.  Ford,  110  Ind.  89,  10  N.  E.  648. 

Recognizing  drainage  proceedings  by  filing  a 
remonstrance  against  them  on  the  merits  will 
be  a  waiver  of  a  defect  caused  by  failure  of 
the   commissioners  to  file  their  report   within 
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the  requisite  time.     Biake  v.  Quivey,  113  Ind. 
124,  14  N.  E.  916. 

g.  ataiuiory  matters. 

The  levying  of  an  assessment  for  the  con- 
«truction  of  a  sewer  under  a  drainage  law  pro- 
viding for  the  levying  of  special  assessments 
according  to  the  mode  prescribed  by  an  exist- 
ing iuw  must  follow  the  mode  provided  at  the 
time  such  drainage  law  was  passed,  and  does 
not  Include  subsequent  additions  or  modifica- 
tions of  the  statute  prescribing  different  modes. 
Andrews  v.  People  ew  rel.  Kochersperger,  173 
111.  123,  60  N.  E.  835. 

Where  a  statute  authorizes  the  construction 
•of  sewers  only  in  public  streets,  and  a  sewer 
is  ordered  in  a  private  way,  but  before  the  con- 
struction of  the  sewer  the  street  is  laid  out  as 
a  public  street,  an  assessment  for  such  sewer 
is  valid.  Bishop  v.  Tripp,  15  R.  I.  466,  8  Atl. 
692. 

Dike  and  ditch  taxes  levied  subsequent  to  the 
adoption  of  a  state  Constitution  by  districts 
organized  prior  thereto  are  illegal  and  void 
when  the  dike  and  ditch  laws  are  in  conflict 
with  provisions  of  the  Constitution,  as  the 
effect  of  the  adoption  of  the  Constitution  is  to 
abrogate  and  annul  all  territorial  laws  repug- 
nant thereto.  Pickering  v.  Ball,  19  Wash.  185, 
52  Pdc.  1022. 

A  municipal  corporation  cannot  divide  the 
levy  of  a  special  assessment  for  the  construc- 
tion of  a  sewer  into  instalments,  where  the 
statute  under  which  it  Is  constructed  provides 
for  the  levy  and  collection  of  assessments  to 
pay  for  such  work  according  to  the  provisions 
of  a  general  law,  which  general  law  did  not, 
at  the  time  such  act  was  passed,  provide  for 
dividing  special  assessments  Into  instalments, 
although  since  the  passage  of  that  act  an 
amendment  has  been  made  to  the  general  Jaw 
authorizing  it.  Charleston  v.  Jotmston,  170 
111.  336,  48  N.  E.  985. 

A  general  drainage  act  will  supersede  earlier 
provisions  of  municipal  charters  relating  to  the 
same  subject.  State,  Vreeland,  Prosecutor,  v. 
Jersey  City,  54  N.  J.  L.  49,  22  St\.  1052. 

When  the  legislature  adopts  two  drainage 
acts,  the  last  enactment  will,  If  inconsistent 
with  the  earlier  one,  operate  as  a  repealer  by 
Implication ;  and  action  taken  pursuant  to  the 
later  statute  will  not  be  affected  by  the  re- 
peal thereof,  when  such  action  Is  within  a  sav- 
ing clause  in  the  repealer.  State,  Britton, 
Prosecutor,  v.  Blake,  35  N.  J.  L.  208. 

A  municipal  corporation  authorized  under  its 
charter  to  make  local  improvements  by  special 
assessments  may  construct  sewers  without  cre- 
ating a  drainage  district,  although  another 
statute  under  which  it  might  have  constructed 
the  sewer  requires  the  creation  of  drainage  dis- 
tricts for  that  purpose.  Maywood  Co.  v.  May- 
wood.  140  111.  216,  29  N.  B.  704. 

A  provision  in  a  drainage  law  authorizing 
township  trustees  to  establish  public  drains  for 
the  benefit  of  highways  is  so  far  modified  by  a 
subsequent  act  taking  the  control  of  highways 
entirely  out  of  his  charge  and  giving  another 
offldal  exclusive  control  thereof  as  to  no  longer 
be  enforceable  by  the  township  trustee.  Jones 
V.  Dunn,  90  Ind.  78. 

An  act  of  the  legislature  empowering  county 
courts  to  authorize  the  drainage  of  land  when 
the  same  shall  be  conducive  to  the  public  health 
of  its  inhabitants,  the  cost  thereof  to  be  paid 
by  local  assessments  on  the  lands  of  those  bene- 
fited. Is  not  repealed  by  a  subsequent  act  au- 
thorizing the  several  counties  to  remove  ponds, 
pools,  swamps,  marshes,  or  reclaim  swamp  land 
that  may  cause  sickness,  to  be  paid  for  out  of 
the  county  levy  or  by  taxation  of  the  taxable 
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property  of  the  county.  The  second  act  is  in- 
tended to  apply  to  cases  where  the  provisions 
of  the  first  cannot  apply,  or,  at  least,  not  so  ap- 
propriately. Duke  V.  O'Bryan,  100  Ky.  710.  39 
S.  W.  444,  824. 

A  Statute  providing  for  a  special  drainage 
system  for  a  certain  county,  which  is  covered 
by  a  general  law  providing  for  a  general  drain- 
age system  to  be  carried  out  and  executed  by 
town  and  county  oflicers.  Is  not  a  violation  of 
the  Wisconsin  Constitution,  providing  that  the 
legislature  shall  establish  but  one  system  of 
town  and  county  government,  which  shall  be 
uniform  and  practicable,  as  the  drainage  of 
swamps  and  marshes  is  not  one  of  the  ordinary 
functions  of  town  and  county  oflicers  within 
the  meaning  of  the  Constitution,  but  is  a  special 
authority  given  for  a  particular  purpose,  which 
may  be  conferred  upon  any  persons  or  body 
upon  which  the  legislature  may  see  fit  to  confer 
it.  Bryant  v.  Bobbins,  70  Wis.  258,  35  N.  W. 
545. 

The  provision  of  |  2384,  of  Ohio  Bev.  Stat. 
under  the  subdivision,  Sewers,  that  in  no  case 
shall  the  assessment  of  sewers  exceed  $2  per 
front  foot  on  the  property  assessed,  does  not 
take  the  levying  of  assessments  for  the  con- 
struction of  sewers  outside  of  the  general  limita- 
tion contained  In  g  2271,  providing  that  in  cer- 
tain municipal  corporations  no  lot  or  land 
shall  be  assessed  for  any  improvement  In  excess 
of  ^5  per  cent  of  the  value  of  such  lot  or  land 
after  the  improvement  is  made,  but,  taken  to- 
gether, and  giving  effect  to  both,  they  constitute 
a  decloi'aclon  that  such  assessments  shall  in  no 
case  exceed  25  per  cent  of  the  value  of  the 
property,  nor  amount  to  more  than  $2  per  front 
foot  on  the  property  abutting  on  such  sewer. 
Cincinnati  v.  Connor,  55  Ohio  St.  82,  44  X.  E. 
582. 

If  the  removal  of  obstacles  from  rivers  will 
be  rendered  necessary  by  the  Increased  fiow  of 
water,  or  Is  in  any  way  subsidiary  to  the  drain- 
age system  or  promotive  of  its  proper  objects,  it 
is  purt  of  the  system,  although  it  may  Inciden- 
tally result  In  the  Improvement  of  those  rivers 
for  purposes  of  navigation ;  and  the  expression 
of  such  removal  in  the  title  of  the  bill  creating 
the  sanitary  district  Is  not  the  expression  of 
another  subject,  but  the  enumeration  of  a  par- 
ticular matter  In  the  general  subject  already 
expressed,  and  relieves  such  title  from  the 
charge  of  duplicity  of  subjects  prohibited  by 
the  Constitution.  People  ex  rel.  Longenecker 
V.  Nelson,  133  ill.  665,  27  N.  E.  217. 

The  right  to  construct  a  single  main  sewer 
under  general  statutory  authority  to  cities  and 
villages  to  construct  drains  and  sewers  is  not 
dependent  upon,  or  affected  by,  the  condition 
precedent  that  abutting  lots  should  need  local 
drainage,  attached  by  other  separate  statutory 
provisions  to  the  right  to  construct  a  general 
system  of  sewerage,  which  do  not  expressly  or 
by  implication  take  away  any  of  the  former 
powers,  but  are  merely  cumulative  and  Intended 
to  give  additional  powers.  Hartwell  v.  Hamil- 
ton County  House  Bldg.  Asso.  7  Ohio  Dec.  Be- 
print,  397. 

An  amendment  of  the  Municipal  Code  by  giv- 
ing city  or  village  councils  the  power  to  deter- 
mine when  it  becomes  necessary  to  provide  a 
system  of  drainage  or  sewerage  for  the  munici- 
pality, and  giving  authority  to  proceed  in  a 
certain  way  after  such  determination  to  con- 
struct such  improvements,  will  restrict  power 
given  by  existing  provisions  to  'open,  construct, 
keep  in  repair,  and  order  sewers,  drains,  and 
ditches,"  generally,  only  in  cases  where  a  system 
of  sewerage  has  been  determined  to  be  neces- 
sary, and  will  not  prevent  the  municipality 
from  placing  a  sewer  in  a  particular  street  un- 
der the  old  law  without  providing  a  system  of 
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seweragre  and  proceeding  under  the  new  law. 
Hartwell  v.  Cincinnati,  H.  &  D.  R.  Co.  40  Ohio 
St.  155. 

Under  the  New  York  act  for  draining  lands  In 
Orange  county,  which  authorized  the  commis- 
sioners to  construct  a  ditch  of  such  "depth  and 
size  us  might  be  found  necessary  and  useful" 
for  leading  off  the  waters,  the  commissioners  are 
not  limited  to  their  first  determination,  but,  in 
case  thai  proves  Insufficient,  they  are  empow- 
ered to  continue  widening  and  deepening  until 
the  object  is  secured.  Houston  v.  Wheeler,  52 
N.  Y.  641. 

A  sewer  is  within  a  law  relative  to  assessing 
upon  benefited  property  the  expense  of  construct- 
ing a  "new  sewer,'*  although  there  was  an  old 
sewer  on  the  street,  but  on  the  other  side,  no 
part  of  it  being  used  In  the  new  construction, 
It  being  broken  down  and  useless.  Hall  v.  Bos- 
ton Street  Comrs.  177  Mass.  434,  59  N.  E.  68. 

When  a  sewer  easement  across  private  prop- 
erty has  been  abandoned  for  a  consideration,  it 
cannot  be  retaken  for  such  use  without  the 
owner's  consent,  except  by  proceedings  de  novo 
under  powers  of  eminent  domain.  Strohl  v. 
Ephrata,  178  Pa.  50,  35  Atl.  713. 

A  township  drain  commissioner  has  no  juris- 
diction to  locate  a  township  drain  upon  the  line 
of  a  drain  laid  by  the  county  drain  commission- 
er, unless  such  first  drain  has  been  legally  va- 
cated or  abandoned.  Zabel  v.  Harshman,  .68 
Mich.  273,  42  N.  W.  44;  Tomlln  v.  Xewcomb, 
70  Mich.  358,  38  N.  W.  315. 

A  drain  commissioner  has  jurisdiction,  under 
a  petition  for  the  location  and  assessment  of  a 
drain,  to  clean  out  an  old  drain  or  a  water 
course  which  is  part  of  the  new  drain  to  be  es- 
tablished, and  a  separate  proceeding  fs  not  nec- 
e8sai*y  for  that  purpose.  Strum  v.  Kelly,  120 
Mich.  685,   70  N.   W.   930. 

County  commissioners  as  conservators  of  the 
public  health,  convenience,  and  general  welfare 
have  power  to  cause  a  ditch,  lawfully  estab- 
lished but  In  part  Imperfectly  constructed  on  a 
line  other  than  the  prescribed  line,  by  the  owner 
of  the  land  on  which  that  part  was  located,  and 
who  was  ordered  by  the  commissioners  to  con- 
struct that  portion,  to  be  reconstructed  under  a 
statute  authorizing  them  to  exercise  jurisdiction 
and  cause  an  established  ditch  to  be  cleaned 
out,  and  to  cause  the  ditch  to  be  widened  and 
deepened ;  and  such  owner,  having  neglected  to 
perform  in  the  prescribed  manner  the  work  so 
ordered  done  by  him  is  in  no  position  to  com- 
plain of  its  proper  completion  by  another  under 
the  orders  of  the  commissioners,  and  the  charg- 
ing of  the  costs  upon  his  land.  Crawfis  v.  Mc- 
Clure,  30  Ohio  St.  216. 

The  power  of  a  municipal  corporation  to  or- 
der local  drainage  is  a  continuing  one,  and  is 
not  exhausted  when  exercised  once ;  but  the 
city  may,  in  the  proper  exercise  of  its  discre- 
tion, determine  that  another  local  sewer  on  the 
opposite  end  of  a  lot  is  necessary,  which  deter- 
mination, in  the  absence  of  abuse,  the  court 
cannot  review.  Cobum  v.  Bossert,  13  Ind.  App. 
359.  40  N.  E.  281. 

Under  authority  to  extend  and  enlarge  sewers 
and  apportion  the  expense  upon  lands  benefited, 
municipal  authorities  may  extend  the  sewer  al- 
ready completed  at  the  expense  of  abutting 
owners,  and  assess  the  cost  upon  the  property 
benetited,  Including  that  assessed  for  the  orig- 
inal improvement.  Cleveland  v.  Yonkers,  115 
N.  Y.   193,  21  N.  E.  1058. 

Under  a  statute  providing  for  drainage  com- 
missioners, and  that  the  work  shall  be  com- 
pleted according  to  their  directions,  and  that, 
after  completion  of  the  business,  they  shall 
make  return  to  the  court  of  their  doings  under 
the  commission,  they  have  no  authority  to  re- 
peat the  action  if,  by  the  forces  of  nature,  the 
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channels  provided  by  them  for  the  drainage  of 
a  pond  are  filled  up  so  that  the  pond  is  again 
raised  to  its  former  level.  Smith  v.  Smith,  14^ 
Mass.  1,  18  N.  E.  595. 

Equity  will  not  restrain  a  municipal  corpora- 
tion from  locating  a  drain  on  private  property 
when  there  is  a  safe,  adequate,  and  complete- 
remedy  at  law,  under  the  statute  conferring 
powers  of  eminent  domain  for  that  purpose,  al- 
though such  location  be  in  the  guise  of  the  re- 
opening of  an  old  drain  or  water  course  aban- 
doned for  a  consideration.  Strohl  v.  Ephrata» 
13  Lane.  L.  Rev.  1. 

Refusal  to  allow  damages  for  land  taken  for 
a  sewer  exhausts  the  authority  of  the  municipal 
authorities,  and  they  cannot  subsequently  en- 
tertain a  new  petition  by  the  same  landowner 
for  the  same  laying  out.  Cambridge  v.  Middle- 
sex,  117  Mass.  79. 

No  provision  having  been  made  in  a  drainage 
act  for  pleading  a  former  adjudication  as  to  a 
petition  for  the  establishment  of  a  drain,  it  is 
to  be  inferred  that  the  legislature  did  not  in- 
tend that  one  failure  to  secure  the  drainage  pe- 
titioned for  should  bar  all  future  attempts  by 
the  same  party.  Helck  v.  Volght,  110  Ind. 
279,  11  N.  E.  306. 

The  provision  of  an  act  of  the  legislature,  cre- 
ating a  sanitary  district,  which  confers  upon 
the  district  the  power,  and  imposes  upon  It  the- 
duty,  to  remove  certain  locks  and  dams  in 
waterways,  and  to  deepen  and  otherwise  improve- 
the  same  beyond  the  terminus  of  its  own  chan- 
nel, are  a  necessary  part  of  the  general  system 
of  drainage  for  sanitary  purposes  embraced 
within  the  subject  expressed  in  the  title,  where 
the  result  of  constructing  the  proposed  system 
of  drainage  will  necessarily  increase  ^e  volume 
of  water  fiowlng  through  such  waterways,  and, 
unless  the  channels  of  the  same  are  altered  so- 
us to  accommodate  the  Increased  flow,  the 
waterways,  as  well  as  the  rights  of  ri- 
parian owners  along  the  same,  will  be  preju- 
diced thereby,  and  the  whole  scheme  of  drainage 
will  fall.  People  ex  rel,  Longenecker  v.  Nel- 
son, 183  111.  565,  27  N.  E.  217. 

h.  Details  of  work. 

The  legislative  power  to  drain  swamps  may 
be  exercised  through  the  intervention  of  a  com- 
pany created  for  that  purpose.  Re  New  Or- 
leans Draining  Co.  11  La.  Ann.  338. 

If  it  is  found  necessary  in  deepening  a  ditcb 
in  accordance  with  statutory  authority  to  ex- 
tend it  into  another  county,  in  order  to  execute 
the  authority  the  ditch  may  be  extended.  Yeo- 
mans  v.  Riddle,  84  Iowa,  147,  50  N.  W.  886. 

A  drainage  ditch  must  be  so  constructed  as  to- 
prevent  its  overfiow,  except  In  case  of  extraor- 
dinary high  water  or  floods.  Bungenstock  v. 
Nlshnabotna  Drainage  Dist.  163  Mo.  198,  64 
S.  W.  149. 

Under  authority  to  Improve  streams  flowing 
through  a  town  for  the  purpose  of  surface  drain- 
age, and  to  divert  the  water,  alter  the  course, 
or  deepen  the  channel,  a  straight  channel  may 
be  constructed,  walled  and  covered  by  brick,  aa- 
in  the  case  of  a  common  sewer.  Beals  v.  James, 
173  Mass.  591,  54  N.  E.  245. 

The  power  of  trustees  to  grant  permission 
to  box  or  tile  a  ditch  being  limited  by  statute 
to  those  who  apply  In  writing  at  the  time  of 
the  bearing  of  the  petition,  a  contract  by  them 
with  an  objecting  owner  on  whose  land  a  ditch 
is  to  terminate,  permitting  the  tiling  of  the 
ditch  by  him,  and  agreeing  that  he  shaN  not 
be  required  to  receive  more  water  than  can  be 
conveniently  carried  through  a  5-lnch  tile.  Is 
not  valid  where  made,  not  upon  his  application, 
but  on  a  proposal  by  the  trustees  to  avoid  liti- 
gation ;  and  does  not  prevent   their  successors 
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in  office  from  ordering  him  to  take  up  the  til- 
ing and  clean  out  the  ditch  to  its  original  ca- 
pacity as  established  under  the  petition;  and 
injunction  will  not  issue  restraining  them  from 
Interfering  with  that  portion  of  the  ditch. 
Doney  v.  Truro  Twp.  1  Ohio  C.  C.  566. 

An  injunction  will  not  He  to  restrain  a  county 
auditor  'from  selling  allotments  of  ditch  work 
on  an  owner's  land,  unless  the  proceedings  un- 
•der  the  statute  for  the  establlsliment  of  the 
•ditch  are  Yold  on  the  face  of  the  record.  Young 
T.  Sellers,  106  Ind.  101,  5  N.  E.  686. 

In  an  action  of  trespass  against  drainage 
commissioners  for  the  construction  of  certain 
•ditches  upon  an  owner's  land  within  the  drain- 
age district,  it  must  be  presumed  that  the  en- 
tire damages  ''consequent  upon  the  construction 
of  the  proposed  work"  resulting  to  such  land- 
owner were  considered  by  the  Jury  in  the  or- 
iginal condemnation  proceedings,  and  the  only 
<lue8tion  for  the  Jury  to  determine  is  whether 
•damages  sustained  by  him  by  reason  of  the 
construction  of  such  ditch  In  a  particular  man- 
ner were  such  as  were  consequent  upon  its  con- 
struction, and  therefor  included  within  the  con- 
•demnation  proceedings.  Doyle  v.  Baugbman, 
24  111.  App.  614. 

A  municipality  having  the  power  to  require 
property  owners  to  connect  their  premises  with 
sewers,  the  right  to  do  such  connecting  may  be 
vested  by  statute  in  the  municipality  itself  at 
this  time  of  the  construction  of  a  sewer.  Van 
Wagoner  v.  Paterson,  67  N.  J.  L.  455,  61  Atl. 
•922. 

A  city  has  no  right  to  construct  house-con- 
uection  slants  to  a  sewer  every  20  feet  where 
the  lots  are  much  wider  than  that,  thus  casting 
ain  additional  and  unnecessary  burden  of  ex- 
pense on  the  property  without  additional  bene- 
ilt.  Gage  V.  Chicago,  191  111.  210,  60  N.  E. 
^96. 

But  a  provision  in  a  sewer  ordinance  for 
liouse-conuection  slants  every  20  feet  on  each 
•side  of  the  sewer  does  not  vitiate  the  ordinance, 
in  the  absence  of  any  proof  that  such  provision 
is  unreasonable  or  oppressive.  Vandersyde  v. 
People  esr  rcl,  Raymond,  195  III.  200,  61  N.  E. 
1050,  62  N.  E.  806. 

A  provision  hi  a  sewer  ordinance  that  house- 
-connection  slants  "shall  be  placed  on  both  sides 
of  said  sewer  opposite  each  25  feet  of  lot  front- 
age'* does  not  amount  to  an  arbitrary  subdivi- 
sion of  an  unsubdivided  lot,  when  the  assess- 
ment was  made  upon  the  entire  tract  as  a 
whole,  according  to  its  legal  description.  Chi- 
cago V.  Corcoran,  196  III.  146,  63  N.  E.  690. 

A  provision  in  a  sewer  ordinance  that  only 
one  house-connection  slant  shall  be  provided 
for  each  abutting  lot  or  tract  of  land,  however 
large,  is  not  a  hardship  to  lot  owners,  nor  un- 
reasonable, where  it  is  also  provided  that  each 
lot  owner  shall  have  the  use  and  benefit  of  the 
sewer,  and  may  make  additional  connection  with 
the  sewer.  Gage  v.  Chicago,  195  111.  490,  63 
N.  E.  184. 

An  ordinance  of  a  municipal  corporation  pro- 
viding for  the  putting  In  of  lateral  sewer  and 
water-service  pipes  for  house  connections  on  a 
street  by  special  tax  is  not  void  because  such 
Improvement  does  not  constitute  a  local  im- 
provement within  the  meaning  of  the  law,  and 
is  not  an  abuse  of  the  power  of  the  city  council 
to  levy  special  taxation  for  the  cost  of  local 
Improvements.  Palmer  v.  Danville,  154  111.  156, 
38  N.  E.  1067. 

The  cost  of  bouse  slants  to  connect  with  a 
sewer  cannot  be  incorporated  In  the  cost  of  the 
sewer  and  assessed  upon  the  abutting  property, 
where  the  property  is  vacant  farm  land,  and  the 
slants  are  planned  to  be  20  feet  apart,  while 
the  probability  Is  that  if  the  property  Is  ever 
subdivided  into  building  lots  it  will  never  be 
60  L.  R.  A. 


divided  so  small  as  to  require  slants  every  20 
feet.  Blckerdlke  v.  Chicago.  185  111.  280,  56 
N.  E.  1096. 

A  provision  In  an  ordinance  of  a  municipal 
corporation  for  the  construction  of  a  sewer, 
which  grants  the  use  and  benefit  of  an  out-fall 
sewer  to  all  property  owners  obtaining  permis- 
sion to  make  connection  therewith,  does  not 
grant  away  the  police  power  of  such  municipal- 
ity, as  such  clause  does  not  alTect  Its  power  to 
regulate  the  manner  of  making  such  connection, 
or  abate  any  nuisance  thereby  created.  Gray  v. 
Cicero,  177  111.  459,  53  N.  E.  91. 

That  the  owner  of  land  Included  within  the 
area  benefited  by  the  construction  of  a  sewer 
has  no  present  right  under  any  existing  statute 
to  construct  connecting  laterals  from  such  land 
to  the  sewer,  or  to  procure  the  construction  of 
the  same,  does  not  invalidate  the  assessment 
against  him,  since  it  is  unlikely  that  the  need- 
ful legislation  would  be  withheld.  McKee  Land 
&  Improv.  Co.  v.  Swikehard,  23  Misc.  21.  51  N. 
1'.  Supp.  899. 

An  ordinance  providing  that  no  connection 
shall  be  made  with  public  sewers  except  on  writ- 
ten  application  to,  and  permission  granted  by, 
the  common  council  does  not  devest  the  board 
of  public  works  of  its  power,  under  the  charter, 
to  supervise  the  construction  and  repairing  of 
sewers,  and  forbid  anyone  to  make  connection 
therewith  without  the  consent  of  the  board ;  but 
it  determines  the  circumstances  under  which 
the  council  shall  permit  the  work  to  be  done, 
but  leaves  the  time  and  manner  of  doing  it  to 
the  control  of  the  board  of  public  works.  Zube 
V.  Weber,  67  Mich.  52,  34  N.  W.  264. 

The  supplement  of  March  11,  1893,  to  Laws 
1882,  p.  60,  authorizing  a  city,  when  building  a 
sewer,  to  construct  the  necessary  house  connec- 
tions from  the  sewer  to  the  curb  line  of  the  lots 
fronting  on  the  street,  and  chaiige  the  costs  and 
expenses  to  the  house  peculiarly  benefited  there- 
by, is  not  unconstitutional  on  tlie  ground  of  au- 
thorizing an  arbitrary  assessment  irrespective 
of  benefits.  Van  Wagoner  v.  Paterson,  67  N.  J. 
L.  455,  51  Atl.  922. 

i.  Wrongful  acta. 

Persons  constructing  a  public  drain  must  keep 
within  the  limits  of  the  land  given,  purchased, 
or  condenmed  for  the  purpose  of  the  drain,  and 
are  guilty  of  trespass  if  they  throw  earth  upon 
land  lying  without  such  limits.  Clark*  v.  Wiles, 
54  Mich.  323,  20  N.  W.  63. 

A  drainage  commissioner  Is  personally  liable 
as  a  trespasser  for  entering  upon  and  construct- 
ing a  ditch  across  the  roadway  of  a  turnpike 
company  under  authority  of  a  Judgment  In  a 
proceeding  establishing  a  ditch  and  ordering  Its 
construction,  where  the  Judgment  is  void  as  to 
the  company  because  it  was  not  made  a  party 
to  the  proceedings.  Cottingham  v.  Fortvllle  & 
N.  Tump.  Co.  112  Ind.  522,  14  N.  E.  479. 

Turnpike  trustees  are  liable  for  negligently 
constructing  drains  with  insufficient  catch  bas- 
ins, whereby  adjoining  land  is  flooded  although 
acting  for  the  public  benefit.  Whitehouse  v. 
Fellows,  10  C.  B.  N.  S.  765,  30  L.  J.  C.  P.  N.  8. 
306,  4  L.  T.  N.  S.  177,  9  Week.  Rep.  557. 

A  township  is  not  legally  liable  for  illegali- 
ties in  the  proceedings  to  lay  out  and  establish 
a  drain,  or  for  the  misdoings  of  its  officers  in 
collecting  the  tax  for  benefits.  Taylor  v.  Avon 
Twp.  73  Mich.  604,  41  N.  W.  703. 

A  drainage  district,  in  the  absence  of  stat- 
utory liability,  is  not  liable  to  the  owner  of 
land  lying  within  the  same,  for  damages  thereto 
by  flooding  caused  by  the  wrongful  act  of  the 
commissioners  in  enlarging  such  district  and 
connecting  the  drainage  of  the  additional  ter- 
ritory with  the  ditches  cut  through  such  own- 


222 


Connecticut  Supreme  Court  op  Errors. 


Jaji., 


er's  land,  thereby  Increasing  the  Tolume  of  flow 
of  water  bejond  the  capacity  of  such  ditches. 
Elmore  v.  Drainage  Comrs.  135  111.  269,  25  N. 
E.  1010. 

A  county  is  not  liable  for  the  negligence  of 
the  contractor  to  whom  the  work  of  excavating 
a  drain  is  let,  or  for  his  failure  to  do  the  work 
in  accordance  with  the  plan  adopted,  to  one 
whose  land  is  flooded  as  the  result  of  such  Im- 
perfect work.  Thompson  ▼.  Polk  County,  88 
Minn.  130,  3«  N.  W.  267.     " 

A  drainage  district  is  not  liable  for  the 
wrongful  and  unlawful  acts  of  its  agents  done 
In  the  execution  of  corporate  duties  or  powers, 
in  the  absence  of  express  statutory  liability. 
It  is  a  public,  iuToluntary,  quasi  corporation. 
McGillls  V.  WllUs.  30  111.  App.  811. 

Drainage  commissioners  are  not  personally 
liable  for  the  overflow  of  an  owner's  land  caused 
by  the  construction  by  contractors  of  a  dam 
necessary  in  prosecuting  the  work  of  the  dis- 
trict, where  they  merely  acted  under  the  order 
of  the  court  In  letting  the  conti'act  for  the  work, 
und  had  no  Immediate  supervision  of  its  execu- 
tion.    Ihld. 

A  county  is  not  liable  in  damsge  for  negli- 
gently constructing  or  failing  to  keep  open  a 
ditch  constructed  under  authority  of  Iowa  Code, 
I  1207,  authorizing  the  construction  of  ditches 
whenever  they  shall  be  conducive  to  the  public 
health,  convenience,  or  welfare,  by  reason  of  the 
overflow  of  plaintiff's  crops.  Dashner  v.  Mills 
County.  88  Iowa,  401.  55  N.  W.  468. 

A  county  is  not  liable  for  negligence  in  the 
constnictlon  of  a  drain  across  a  highway  upon 
the  ground  that  it  is  a  territorial  and  political 
division  of  the  state  created  for  governmental 
purposes,  and  gave  no  assent  to  its  creation ; 
and,  since  the  county  itself  Ik  not  liable.  Its 
ngentH  cannot  be  made  liable.  Packard  v.  Volts, 
94  Iowa,  277.  62  N.  W.  757. 

Dralnnge  districts  organized  under  the  drain- 
age laws  of  Illinois  are  mere  public  Involuntary 
quasi  corporations,  and  not  private  corpora- 
tions, and  are  not  liable  to  respond  In  damages 
to  an  individual,  injured  by  the  negligence  or 
wrongful  acts  of  its  officers,  agents,  or  servants 
In  turning  water  out  of  its  natural  channel 
through  ditches  to  the  injury  of  adjoining  own- 
ers. Elmore  v.  Drainage  Comrs.  135  III.  260, 
25  X.  E.  1010,  Afllrming  32  111.  App.  122. 

A  drainage  district  Is  not  liable  for  damages 
to  an  owner  of  land  lying  outside  the  same  from 
overflow  caused  by  the  wrongful  and  injurious 
manner  in  which  a  district  levee  was  con- 
structed so  as  to  obstruct  the  natural  flow  of 
water.  The  remedy  Is  against  the  commission- 
ers personally.  Santa  F^  Drainage  Dlst.  y. 
Waeltz.  41  111.  App.  575. 

Drainage  commissioners,  although  acting  as 
public  servants,  carrying  out  a  public  purpose, 
are  liable  for  the  negligence  of  their  servants 
whereby  adjoining  lands  are  flooded.  Coe  v. 
Wise.  L.  It.  1  Q.  B.  711,  37  L.  J.  Q.  B.  N.  S. 
262,  14  L.  T.  X.  S.  891,  7  Best  &  S.  831,  Re- 
versing 5  Best  &  S.  440,  33  L.  J.  Q.  B.  N.  S. 
281.  10  Jur.  N.  S.  1019.  10  L,  T.  X.  S.  666,  12 
Week.  Rep.  1036.  where  it  was  held  that 
drainage  commissioners  acting  without  re- 
ward, having  employed  skilful  and  com- 
petent persons  In  constructing  and  main- 
taining a  sluice  near  the  opening  of  a 
cut  for  the  purpose  of  excluding  tidal  waters, 
are  not  liable  for  the  negligence  of  their  agents 
which  results  In  the  bursting  of  the  sluice 
whereby  tidal  waters  come  In  and  flood  the 
neighboring  lands. 

I>rainago  commissioners  are  liable  for  the 
entire  damages  resulting  from  the  flooding  of 
lands  ea\ised  by  the  negligent  construction  of 
their  works,  although  the  damages  may  have 
b<*en  increased  by  the  act  of  different  landown- 
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ers  in  attempting  to  protect  their  property  froii> 
the  action  of  the  water,  as,  although  such  ad> 
Joining  owners  may  have  been  wrongdoers,  the- 
primary  cause  of  the  injury  was  the  negligence 
of  the  commissioners,  and  the  damages  cannot 
be  apportioned  between  the  several  wrongdoers. 
Collins  V.  Middle  Level  Comrs.  L.  B.  4  C.  P.  279, 
38  L.  J.  C.  P.  X.  S.  236,  20  L.  T.  N.  S.  442. 

A  drain  commissioner  who  casts  upon  land 
water  which  does  not  belong  there  is  liable  In 
damages  to  the  owner,  unless  he  provides  a 
proper  outlet  to  take  it  away  from  the  premises. 
Chapel  V.  Smith,  80  Mich.  100,  45  N.  W.  60. 

If  a  surveyor  of  a  highway  without  the  ap- 
probation of  the  selectmen  cause  a  water  coarse- 
occasioned  by  the  wash  of  the  highway  to  be 
constructed  on  the  side  of  the  road  and  within 
its  limits,  to  the  Inconvenience  of  an  abnttlng- 
owner,  the  remedy  Is  not  by  common-law  ac- 
tion, but  under  the  statutes  forbidding  such  act. 
Benjamin  v.  Wheeler,  15  Gray,  486. 

One  whose  land  Is  not  injured  by  the  con- 
struction of  a  drain  may  not  maintain  an  action 
against  the  drainage  commissioner  to  enjoiik 
Its  completion.  Swan  Creek  Twp.  v.  Brown 
(Mich.)  9  Det.  L.  X.  52.  00  N.  W.  38. 

A  property  owner  will  not  be  left  to  an  ac- 
tion against  a  drain  commissioner  to  recover 
damages  resulting  from  the  flodtng  of  his  land 
due  to  the  construction  of  a  ditch  with  an  inad- 
equate outlet,  but  he  is  entitled  to  an  injunction 
restraining  the  construction  of  the  drain.  Brug- 
glnk  V.  Thomas,  125  Mich.  0,  88  N.  W.  1010. 

When  the  construction  of  an  engine  for  the 
purpose  of  draining  lands  into  a  river  is  not 
of  itself  a  nuisance,  but  its  operation  may  re- 
sult in  injury  to  the  navigation,  and  in  flooding^ 
other  lands,  the  possibility  of  its  so  doing  being 
uncertain,  the  party  asking  that  the  construc- 
tion of  the  engine  be  restrained  must  do  so  In 
the  flrst  instance  before  work  upon  it  has  com- 
menced ;  but.  If  he  delays  application  to  the 
court  until  after  that  time,  he  must  flrst  prove 
the  injury  by  an  action  at  law.  Ripon  v.  Ho- 
bart,  3  Myl.  &  K.  160,  3  L.  J.  Ch.  X.  S.  145, 
Co-op.  Sel.  Cas.  333. 

So,  where  complainant,  in  asking  for  an  in- 
junction restraining  the  construction  of  engines 
for  the  purpose  of  draining  land  into  a  river, 
on  the  ground  that  such  drainage  would  injure 
the  navigation  and  flood  the  land,  contended 
that  the  construction  of  the  engine,  and  not 
mei-ely  its  operation,  should  be  restrained.  It 
cannot  have  such  relief,  where  it  has  delayed 
the  proceedings  to  procure  it  until  after  large 
Bums  of  money  have  been  expended  in  the  con- 
struction of  the  engine.     Ibid, 

It  is  no  answer  to  a  charge  of  negligent  con- 
struction of  a  municipal  ditch  so  that  injury 
results  to  say  that  it  was  constructed  nnder  au- 
thority of  law,  compensation  having  been  ten- 
dered for  the  land  taken.  Stonehouse  v.  Ennls- 
killen  Twp.  32  U.  C.  Q.  B.  562. 

The  landowners  upon  whose  petition  drain- 
age proceedings  were  instituted  and  a  judgment 
of  a  court  of  competent  Jurisdiction  obtained  es- 
tablishing a  ditch  and  ordering  Its  construction 
are  not  liable  in  a  civil  action  for  damages  for 
Injuries  resulting  to  the  land  of  another  by  its 
overflow  from  the  ditch,  upon  u  reversal  of  the 
Judgment  establishing  it  on  the  ground  of  error, 
und  a  dismissal  of  the  proceedings  upon  appeal,, 
during  the  pendency  of  which  the  ditch  was  con- 
structed, where  the  appeal  was  taken  by  such 
landowner  without  a  stay  of  proceedings,  and 
no  showing  is  made  that  such  petitioners  have, 
by  moans  of  the  erroneous  Judgment,  received 
benefits  In  excess  of  the  amount  paid  by  them 
for  the  construction  of  the  ditch  equal  to  the 
amount  of  such  owner's  damages,  or  that  sucl^ 
damages  Inured  to  the   special   benefit  of  their 
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property.     Thompson  v.  Reasoner,  122  Ind.  454, 
7  L.  tt.  A.  405.  24  N.  E.  223. 

The  owner  of  land  Is  not  liable  criminally  for 
obetracting  an  attempt  of  an  overseer  of  the 
roads  to  construct  a  ditch  through  his  farm  for 
the  purpose  of  draining  a  public  road,  there  be- 
ing no  natural  drainway  through  his  land,  when 
there  is  no  authority  given  by  the  public  laws 
for  either  entry  upon  or  compensation  for  land 
taken  for  such  a  purpose.  State  t.  New,  130 
N.  C.  731.  41  S.  E.  1038. 

J.  Compemation  for  injury. 

Under  §  384  of  the  local  government  act  of 
1874,  the  owners  and  occupiers  of  land  Injured 
by  the  construction  of  a  ditch  or  drain  author* 
ized  by  the  statute  are  entitled  to  recover  com- 
pensation, not  only  for  past  damages,  but  for 
all  future  and  prospective  damages.  Colac  v. 
Summerfleld  (1803)  A.  C.  187. 

If,  by  reason  of  the  unskilful  construction  of 
a  drainage  canal,  the  land  upon  which  it  is  con- 
structed Is  rendered  less  valuable,  the  owner  is 
entitled  to  damages  therefor,  to  be  measured 
by  the  difference  between  the  value  of  his  farm 
before  the  ditch  was  dug  and  after  it  was  dug. 
Bungenstock  v.  Nishnabotna  Drainage  Dist.  163 
Mo.  108,  64  S.  W.  140. 

But  a  drainage  district  Is  not  liable  to  an 
owner  of  land  lying  within  the  %ame  for  the 
tloodlng  of  his  land  by  the  construction  of  dis- 
trict levees.  The  remedy  must  be  enforced 
against  those  causing  the  injury.  Russell  &  A. 
Drainage  DIst.  v.  Pinkstaff,  41  111.  App.  604. 

If  the  statute,  in  giving  a  municipal  corpora- 
tion power  to  Improve  a  stream  to  prevent  its 
overflow,  provides  a  method  of  assessing  dam- 
ages, that  method  is  exclusive,  and  an  action 
at  law  cannot  be  maintained  for  the  injury. 
Boston  Belting  Co.  v.  Boston,  140  Mass.  44, 
20  X.  E.  320. 

The  Masachusetts  drainage  laws  provide 
no  remedy  where,  for  the  purpose  of  draining 
certain  land,  a  ditch  is  dug  which  throws  the 
water  onto  lands  of  persons  not  parties  to  the 
proceeding.     Day  v.  Hulburt,  11  Met.  321. 

Under  a  statute  providing  that,  in  fixing  com- 
pensation for  the  Injury  done  by  laying  out  a 
sewer,  regard  shall  be  had  to  all  damages  done 
to  the  property,  whether  by  taking  such  prop- 
erty or  injuring  it  in  any  manner,  compensa- 
tion must  be  allowed  for  injury  done  by  the 
draining  of  a  well,  although  no  land  of  its  own- 
er Is  taken.  Bickford  v.  Hyde  Park,  173  Mass. 
552,  54  N.  E.  848. 

A  Statute  empowerhig  canal  commissioners 
to  hear  and  determine  the  claim  of  a  certain 
person  for  damages  sustained  by  the  appropria- 
tion of  land  for  the  deposit  of  shale  and  stone 
taken  from  a  river  In  the  prosecution  of  work 
for  draining  certain  marshes  for  private  benefit 
will  not  give  them  authority  to  Include  damages 
for  destruction  of  property  by  fire  negligently 
set  out  by  workmen  engaged  in  prosecuting  the 
work  upon  property  of  the  claimant  not  taken. 
People  ex  rel.  Wasson  v.  Schuyler,  60  N.  Y.  242. 

In  the  absence  of  any  authorized  declarations 
to  the  contrary,  it  will  be 'assumed  that  the 
rights  of  riparian  proprietors  in  a  stream  are 
not  lost,  so  far  as  they  are  capable  of  subsisting 
therein,  by  the  action  of  drainage  commission- 
ers in  improving  the  bed  of  the  stream. 
Palmer  v.  Persse,  Ir.  Rep.  11  Eq.  616. 

The  face  that,  after  the  passage  of  an  act 
tor  The  drainage  of  a  marsh,  the  stream  through 
which  the  water  flows  is  appropriated  for  canal 
purposes,  the  effect  of  which  Is  that  in  case 
the  marsh  is  drained  away  from  the  stream 
mill  sites  along  Its  course  will  be  Injured,  will 
not  give  the  mill  owners  the  right  to  Injunction 
against  such  drainage, — especially  where  they 
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have  an  adequate  remedy  at  law  to  ascertain 
and  collect  any  damage  for  injuries  sustained 
by  them.     French  v.  Kirkland,  1  Paige,  117. 

The  question  of  compensation  for  injuries 
done  usually  arises  with  respect  to  the  right 
and  duty  as  to  drainage,  and  additional  author- 
ities will  be  found  in  the  note  on  that  subject 
pott,  — ,  and  in  the  one  on  rights  and  duties  of 
municipality  in  the  respect  to  suTface  water,. 
P09t,  — . 

k.  Other  matters. 

Mandamus  will  not  lie  to  compel  the  construc- 
tion of  a  drainage  ditch,  on  behalf  of  one  who 
is  not  shown  to  have  any  interest  in  the  im- 
provement independent  of  that  which  he  has  in 
common  with  the  public  at  large.  Van  Horn  v. 
State  ew  rel.  Allen,  51  Neb.  232,  70  N.  W.  041. 

A  taxpayer  cannot  compel  a  committee  of  the 
common  council  to  proceed  with  the  construc- 
tion of  a  sewer  for  which  an  ordinance  has 
been  passed,  where  the  council  refuses  to  com- 
pel it  to  do  so,  and  resists  the  attempt  to  com- 
pel it  to  do  so.  Congregation  of  St.  Vincent 
de  Paul  V.  Bordentown  Street  &  Sewer  Com- 
mittee, 50  N.  J.  L.  48,  27  Atl.  700. 

The  judgment  of  the  original  petitioners  for 
the  establishment  of  a  public  ditch  as  to  the 
lands  affected  thereby  is  not  conclusive  so  as 
to  deprive  others  actually  affected  thereby  of 
the  right  to  be  made  parties  to  the  proceedings. 
Zumbro  v.  Parnln,  141  Ind.  430,  40  N.  E.  1085. 

A  township,  made  liable  under  the  drainage 
law  for  the  assessment  of  beneflts  to  highways 
by  the  construction  of  a  ditch,  is  a  necessary 
party  to  the  ditch  proceedings,  and,  for  the  pur- 
pose thereof,  must  be  regarded  as  a  property 
owner  with  all  the  rights  given  by  law  to  such 
owners.     Ibid. 

An  application  to  establish  a  ditch  is  in  the 
nature  of  a  proceeding  in  rem,  and,  in  order  to 
authorize  the  court  to  make  an  order  therein, 
the  persons  upon  whose  lands  the  ditch  is  to 
be  constructed  must  be  before  the  court,  either 
by  notice  or  appearance ;  and  this  applies  as 
well  to  orders  concerning  others  who  are  before 
the  court,  for  the  reason  that  a  ditch  is  an  en- 
tire thing,  and.  In  order  to  establish  it,  all  the 
necessary  parties  must  be  before  the  court, — 
especially  where  the  statute  authorizing  such 
ditches  provides  for  an  allotment,  to  those  af- 
fected, of  the  construction  of  portions  thereof. 
Wright  V.  Wilson,  05  Ind.  408. 

The  statute  of  limitations  will  not  run 
against  the  liability  of  a  city  under  Its  agree- 
ment, upon  voluntarily  purchasing  with  drain- 
age warrants  a  plant  for  purifying  its  drainage 
system,  to  facilitate  the  collection  of  assess- 
ments, and  not  to  divert  such  collections  from 
payment  of  the  warrants,  until  it  repudiates 
the  trust,  although  judgments  are  substituted 
for  the  warrants  against  Its  own  property.  New 
Orleans  v.  Warner,  175  U.  S.  120,  44  L.  ed.  06, 
20  Sup.  Ct.  Rep.  44. 

The  statute  of  limitations  does  not  begin  to 
run  for  injury  caused  by  a  ditch  at  the  time 
the  ditch  was  dug,  when  the  evidence  shows 
that  no  damage  resulted  until  several  years  lat- 
er. Miller  V.  Keokuk,  &  D.  M.  R.  Co.  63  Iowa, 
680,  16  N.  W.  567. 

The  statute  of  limitations  begins  to  run 
against  an  action  to  recover  damages  for  the 
Insufflclent  construction  of  a  ditch  In  such  a 
manner  that  the  flow  Is  so  gri^at  as  to  cause  the 
water  to  cut  the  earth  away  backward  up  the 
«<tream  by  an  adjoining  owner,  as  soon  as  it 
becomes  apparent  that  such  will  be  the  result 
of  the  action  of  the  water,  although  his  land  is 
not  yet  affected.  Powers  v.  Council  Bluffs,  46 
Iowa.  652.  24  Am.  Rep.  702. 

Where  damage  results  to  a  landowner  from 
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tbe  construction  of  a  sewer  or  ditch  on  the  land 
which  la  taken  for  that  purpose,  the  cause  of 
action  accrues,  and  the  statute  of  limitations 
commences  to  run,  at  the  time  of  the  construc- 
tion of  the  ditch,  and  not  at  the  time  that  the 
injury  is  actually  sustained.  Dallas  y.  Ross, 
2  Tex.  App.  CW.  Cas.   (Wlllson)   i  279,  p.  211. 

A  drainage  commissioner  appointed  under  a 
drainage  law  to  construct  a  ditch  has  no  power, 
nor  is  it  his  duty,  to  build  a  bridge  oyer  the 
ditch  at  a  highway  crossing,  and  pay  for  it  out 
of  the  ditch  funds,  where  neither  the  act  under 
which  the  ditch  is  established,  nor  any  other 
act,  makes  it  his  duty  to  build  euch  bridges, 
and  no  provision  is  made  for  the  collection  of 
money  for  that  purpose,  notwithstanding  the 
township  In  which  the  bridge  lies  is  assessed  for 
the  construction  of  the  ditch.  Ulgney  y.  Fisch- 
er, 113  Ind.  313,  15  N.  E.  504.  . 

When  a  farm  drainage  district  acquires  by 
condemnation  an  outlet  for  the  water  collected 
In  its  drains  outside  of  the  district  by  enlarging 
and  deepening  a  natural  channel  across  the 
lands  of  another,  rendering  the  same  Impassable 
which  before  was  passable,  such  outlet  becomes, 
by  operation  of  law,  one  of  the  ditches  of  the 
district  for  all  the  purposes  for  which  it  was 
acquired,  and  its  duty  to  bridge  the  same  at- 
taches the  same  as  If  it  were  within  the  dis- 
trict, and,  being  its  duty,  the  cost  of  a  bridge 
was  not  an  element  of  damage  awarded  the  own- 
er of  such  land  in  the  condemnation  proceeding; 
and  hence,  such  district  can  be  required  to  build 
and  maintain  a  bridge  or  proper  passageway 
orer  the  same.  Union  Drainage  Dlst.  y. 
O'Reilly,  132  111.  C31,  24  N.  E.  426. 

The  legislature  may  authorize  a  drainage  dis- 
trict to  remove  a  county  bridge  across  a  stream 
which  it  is  necessary  to  widen  for  drainage  pur- 
poses., and  require  the  county  to  replace  it  at 
Its  own  expense.  Heffner  v.  Cass  &  Morgan 
Counties,  193  111.  439,  58  L.  R.  A.  353,  62  N.  E. 
201. 

In  a  proceeding  to  establish  a  public  drain, 
the  burden  of  proof  of  matters  set  forth  by  the 
petition,  by  the  report  of  the  viewers,  but  con- 
troverted in  remonstrances,  is  on  the  petition- 
ers. Trlttlpo  V.  Beaver,  153  Ind.  632,  58  N.  E. 
1034. 

VIII.  Supervision  by  court. 

a.  By  appeal. 

Many  of  the  statutes  contain  provision  for  a 
review  of  some  portion,  at  least,  of  the  drain- 
age proceedings  by  direct  appeal  to  the  courts. 
In  such  cases  the  procedure  and  the  questions 
which  are  open  are  entirely  governed  by  the 
statute. 

A  provision  in  a  statute  authorizing  munici- 
pal corporations  to  construct  sewers  by  special 
assessments,  which  provides  that  upon  appeals 
from  precepts  issued  for  their  collection  no 
question  of  fact  shall  be  tried  which  may  arise 
prior  to  the  making  of  the  contract  for  the  im- 
provement, renders  it  Incompetent  for  the  ap- 
pellate court  to  inquire  into  the  regularity  of 
the  proceedings  had  before  the  contract  was  let : 
and  such  provision  Is  constitutional  and  valid, 
since  such  questions  can  be  settled  before  the 
contract  is  let.  Allen  County  v.  Silvers,  22  Ind. 
491. 

The  right  of  appeal  in  a  landowner  whose 
land  had  been  assessed  for  the  construction  of  a 
drain,  and  who  is  named  In  the  assessment, 
from  Che  decision  of  the  commissioners  that  the 
drain  will  be  of  public  utility  and  ordering  the 
same  to  be  established,  cannot  be  cut  off  on  the 
ground  that  his  name  is  not  on  the  petition  for 
its  establishment,  and.  therefore,  he  is  not  a 
party  to  the  proceedings,  since  the  act  of  as- 
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sessing  his  land  and  including  his  name  upon 
the  assessment  roll  brings  him  Into  the  proceed- 
ings, and  makes  him  a  party  thereto.  Houk  v. 
Barthold,  73  Ind.  21. 

Some  of  the  courts  find  authority  for  the  ap- 
peal under  general  statutes. 

The  county  commissioners  are  charged  with  a 
Judicial  duty  to  hear  and  determine  the  question 
of  the  public  utility  of  a  proposed  drain,  and 
not  with  discretionary  power,  under  the  stat- 
ute, to  enable  owners  of  wet  lands  to  drain  the 
same,  which  provides  that  if,  upon  a  hearing, 
the  county  commissioners  "become  satisfied" 
that  the  contemplated  ditch  is  of  public  utility, 
they  shall  appoint  appraisers,  etc.,  and  persons 
aggrieved  by  their  decision  may  appeaJ  there- 
from, although  the  statute  makes  no  provision 
for  an  appeal  from  such  decision.  Bryan  t. 
Moore,  81  Ind.  9. 

A  landowner  affected  by  the  decision  of  coun- 
ty commissioners  that  a  proposed  drain  will  be 
of  public  utility  is  entitled  to  an  appeal  from 
that  decision  and  a  trial  de  novo  in  the  appel- 
late court,  although  the  statute  under  which  the 
proceedings  are  had  does  not  expressly  give  the 
right  of  appeal  from  such  order,  since  the  ap- 
peal may  be  taken  under  the  general  statute  al- 
lowiug  appeals  from  decisions.  Meehan  v.  Wiles, 
03  Ind.  52. 

An  act  providing  for  the  construction  of 
drainage  ditches  does  not  seek  to  deprive  the 
owners  of  property  of  the  same  without  due 
process  of  law  in  the  violation  of  the  14th 
Amendment  of  the  Constitution  of  the  Unitea 
States  because  it  makes  no  provisions  for  con- 
firming and  contesting  the  charge  imposed,  in 
the  courts,  when  a  remedy  is  given  such  own- 
ers under  2  Ballinger,  Anno.  Codes  &  Statutes. 
H  5740-5757,  by  writ  of  certiorari.  State  v. 
Henry,  28  Wash.  88,  68  Pac.  868. 

Upon  an  appeal  by  a  landowner  from  an  as- 
sessment by  appraisers  of  the  benefits  to  his 
land  by  the  construction  ot  a  drain,  the  case 
must  be  tried  de  novo,  and  the  report  of  the  ap- 
praisers is  not  proper  evidence  to  sustain  the 
assessment,  and  raises  no  prima  facie  presump- 
tion of  its  correctness.  McKlnsey  v.  Bowman, 
58  Ind.  88 ;  Beck  v.  Pavey,  69  Ind.  304. 

A  petition  for  the  establishment  of  a  ditch 
over  the  lands  of  others,  which  falls  to  allege 
that  the  same  will  be  of  public  benefit  or  utility, 
goes  to  the  Jurisdiction  of  the  county  commis- 
sioners; but,  as  they  had  Jurisdiction  of  the 
subject-matter,  it  is  competent  for  the  circuit 
court,  upon  appeal  from  their  decision,  to  al- 
low the  petition  to  be  amended  so  as  to  supply 
the  omission.  Coolman  v.  Fleming,  82  Ind. 
117. 

Where  on  appeal  from  a  sewer  assessment  is 
required  to  be  made  within  three  months,  upon 
one  month's  notice  to  the  municipal  corporation 
in  writing,  it  Is  not  sufficient  to  merely  serve 
the  notice  within  the  three  months.  Custy  v. 
Lowell,  117  Mass.  78. 

The  statute  of  28  Hen.  VIII.,  passed  for  the 
reclamation  of  marsh  lands,  which  provided  for 
a  system  of  drainage,  and  conferred  power  upon 
the  commissioners  to  levy  taxes  and  assess- 
ments for  the  drains  and  to  enforce  payment  by 
distraint,  did  not  give  the  persons  taxed  the 
right  to  take  their  taxation  by  appeal  before  a 
Jui-y  for  revision.  Bishop  v.  Tripp,  16  R.  I. 
198,  14  Atl.  79. 

An  appeal  does  not  lie  from  the  determina- 
tion of  the  board  of  supervisors  that  land  was 
In  the  vicinity  of  a  ditch  constructed  under  aa- 
thority  of  a  statute  to  change  the  direction  of 
a  water  course,  and  therefore  liable  to  a  tax 
of  the  cost  of  the  ditch,  where  the  statute  al- 
lows an  appeal  In  favor  of  certain  persons  af- 
fected by  the  proceeding,  but  none  in  favor  of 
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the  tax  payers.     Lambert  v.  Mills  County,  58 
Iowa,  666.  12  N.  W.  715. 

Under  statutes  which  contemplate  an  appeal 
to  Che  courts  In  drainage  proceedings  from  de- 
cisions of  the  board  of  commissioners,  the  court 
and  jnry  succeed  to  all  the  substantial  duties 
which  devolved  upon  the  viewers  before  the 
-commissioners,  so  that  matters  stand  for  trial 
de  novo  and  a  finding  or  direction  in  detail 
upon  all  matters  In  issue  between  the  parties 
Is  contemplated.  Hardy  v.  McKlnney,  107  Ind. 
364,  8  N.  E.  232. 

b.  On  collateral  attack. 

There  Is  very  little  hope  of  success  in  at- 
tempting to  induce  a  court  to  review  the  doings 
ot  drains^  officers  on  collateral  attack.  The 
method  pointed  out  by  the  statute  for  direct  re- 
view must  be  followed,  or  the  defects  must  be 
such  as  to  destroy  the  procteedlngs  completely, 
to  receive  aid  from  the  court. 

When  the  matter  of  establishing  sewer  dis- 
tricts is  intrusted  by  the  legislature  to  the  com- 
mon council,  its  action  is  conclusive  on  a  col- 
lateral attaclc.  Heman  v.  Schulte,  166  Mo.  409, 
66  S.  W.  163. 

Equity  will  not  interfere  with  the  discretion 
of  commissioners  appointed  under  an  act  for 
the  drainage  of  drowned  land  as  to  the  best 
method  to  effect  the  drainage.  Philips  v.  Wick- 
bam,  1  I*alge,  59.0. 

The  building  of  public  sewers  by  a  municipal 
corporation  is  the  exercise  of  a  legislative  dis- 
cretion, and  courts  of  chancery  have  no  power 
to  control  this  discretion,  or  compel  the  con- 
struction of  sewers  In  particular  localities  or  di- 
rections, no  matter  how  badly  the  same  are 
needed.  Uorton  v.  Nashville,  4  Lea,  39,  40  Am. 
Rep.  1. 

The  selection  of  the  route  of  a  public  ditch 
being  rested  by  statute  within  the  discretionary 
power  of  county  commissioners,  the  practicabil- 
ity of  the  route  selected  by  them  in  the  exer- 
cise of  that  discretion  is  not  reviewable  by  the 
court  in  the  absence  of  its  abuse.  Selecting  the 
line  of  a  former  ditch  is  not  such  an  abuse, 
^mple  V.  Carroll,  132  Ind.  4U6,  32  N.  E.  220. 

The  location  of  a  public  ditch  upon  the  best, 
cheapest,  and  most  available  route,  being  a  mat- 
ter teft  by  statute  to  the  jurisdiction  of  the 
county  commissioners,  is  not,  in  the  absence  of 
fraud,  subject  to  review  by  the  courts.  Chandler 
T.  Beal,  132  Ind.  696,  32  N.  £.  597. 

A  landowner  cannot  maintain  a  suit  to  set 
aside  a  sale  of  his  land  for  delinquent  taxes 
levied  for  the  construction  of  a  ditch,  on  the 
ground  that  the  contractor  did  not  properly  per- 
form the  work,  or  that  the  drain  was  not  of 
public  benefit  or  utility  or  conducive  to  the  pub- 
lic health  and  waa  never  found  to  be  such,  with- 
out showing  that  he  ever  paid  or  offered  any- 
thing for  the  work  done  on  his  land,  or  that 
the  same  was  sold  without  legal  authority.  The 
proceedings  establishing  the  ditch,  and  the  de- 
cision of  u  competent  authority  that  the  work 
was  completed,  cannot  be  thus  collaterally  at- 
tacked.    Simonton  v.  Hays,  88  Ind.  70. 

An  ordinance  of  a  municipal  corporation  for 
the  construction  of  a  sewer  with  an  outlet  in  a 
stream  cannot,  in  a  proceeding  to  confirm  a  spe- 
cial assessment  for  the  construction  of  the 
aame,  be  declared  invalid  on  the  ground  that 
the  discharge  of  sewage  Into  such  stream  will 
ao  pollute  the  water  thereof  as  to  be  a  nuisance 
to  the  cities  and  towns  on  the  stream  below. 
Walker  v.  Aurora,  140  III.  402,  29  N.  E.  741. 

It  is  entirely  within  the  discretion  of  the 
drain  commissioner  to  fix  the  width  or  depth 
of  a  drain,  or  to  decide  to  what  extent  a  stream 
may  be  deepened  or  widened  so  as  to  drain  ad- 
Joining  land,  and  the  courts  cannot  substitute 
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their  judgment  for  that  of  the  commissioner. 
Smith  V.  Carlow,  114  Mich.  67,  72  N.  W.  22. 

In  an  action  to  restrain  the  collection  of  an 
assessment  for  the  construction  by  a  municipal 
corporation  of  a  culvert,  the  improper  construc- 
tion or  Inadequacy  of  the  culvert  are  not  sub- 
jects of  review  by  the  court,  as  such  matters 
are  wholly  for  the  consideration  of  the  city 
council.  Murphey  v.  Wilmington,  5  Del.  Ch. 
281. 

The  courts  will  not  examine  the  proceedings 
generally  of  boards  of  commissioners  of  drain- 
age districts  on  sweeping  allegations  of  irregu- 
larity, but  will  presume  them  to  be  legal  and 
regular  unless  expressly  attacked  on  specific 
grounds.  De  Gravelle  v.  Iberia  &  St.  M.  Drain- 
age Dist.  104  La.  708,  29  So.  302. 

A  court  of  equity  will  not  interfere  by  in- 
junction to  prevent  the  construction  of  a  sewer- 
age system  according  to  a  comprehensive  plan 
with  an  outlet  deemed  suitable  and  proper, 
adopted  In  good  faith  by  city  officers  in  the  ex- 
ercise of  discretion  and  in  accordance  with  their 
Judgment  after  due  consideration,  solely  on  the 
ground  tliat  the  outlet  thus  chosen  was  ill 
Judged,  and  that  a  continuous  nuisance  to  the 
plaintiff  would  Inevitably  result  therefrom,  such 
outlet  being  down  the  stream  from,  and  not  on, 
the  plaintiff's  premises.  Soden  v.  Emporia,  7 
Kan.  App.  583,  52  Pac.  461. 

The  decision  of  the  supervisors  that  a  drain- 
age ditch  was  completed  to  the  required  depth 
and  width  is  conclusive  in  the  absence  of  fraud 
or  improper  practices.  Patterson  v.  Baumer, 
43  Iowa,  477. 

But  in  Indiana  it  was  held  that  the  report  of 
drainage  commissioners  that  a  ditch  has  been 
fully  completed  according  to  the  contract  and 
to  the  plans  and  specifications  is  not  conclusive, 
but,  upon  exceptions  filed  by  landowners  there- 
to, the  question  may  be  tried  by  the  court,  and 
the  report  rejected  if  there  are  material  depart- 
ures from  such  plans  and  specifications.  Racer 
v.  WIngate,  138  Ind.  114,  36  N.  E.  538. 

The  determination  of  a  city  council  as  to  the 
amount  of  land  necessary  to  be  taken  for  a  pro- 
posed sewer  outlet  is  not  final,  but  Is  subject  to 
review  by  the  court.  Bennett  v.  Marlon,  106 
Iowa,  628,  76  N.  W.  844. 

The  courts  have  the  power  to  determine,  as  a 
question  of  law,  whether  the  exercise  by  a  mu- 
nicipal corporation  of  a  general  power  "to  reg- 
ulate the  construction,  repairs,  and  use  of 
vaults,  cisterns,  areas,  hydrants,  pumps,  sow- 
el's,  and  gutters"  Is  reasonable  or  arbitrary,  un- 
reasonable, and  oppressive.  Title  Guarantee  & 
Trust  Co.  V.  Chicago,  162  111.  505,  44  N.  E.  832. 

An  ordinance  providing  for  the  construction 
of  a  district  sewer  to  connect  with  a  stream  or 
ravine  Is  not  conclusive  as  to  the  character  of 
such  stream  as  a  natural  course  of  drainage  un- 
der a  municipal  charter  declaring  that  district 
sewers  must  connect  with  another  sewer  or  with 
the  natural  course  of  drainage;  but  such  ques- 
tion is  one  for  the  determination  of  the  court. 
Bayha  v.  Taylor,  36  Mo.  App.  427. 

The  fact  that  a  contractor  building  a  sewer 
employs  members  ef  the  common  council  at 
high  wages  as  superintendents  of  the  work  for 
the  purpose  of  Influencing  the  council  to  accept 
the  work  though  not  properly  done,  and  does  so 
Influence  them,  amounts  to  fraud,  and  Is  a  de- 
fense to  an  action  for  collection  of  assessments. 
Green  v.  Shanklin,  24  Ind.  App.  608,  57  N.  E. 
260. 

The  order  of  a  board  of  supervisors  creating 
the  district  for  the  reclamation  of  swamp  lands 
is  an  act  of  legislation  In  the  exercise  of  the 
taxing  or  police  power  of  the  state  which  is  not 
reviewable  by  certiorari.  Williams  v.  Sacra- 
mento County,  65  Cal.  160,  3  Pac.  667. 

Where  the  statute  permits  an  appeal  to  the 
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couru  from  a  Judgment  assessing  damages  in 
a  drainage  proceeding,  such  remedy  will  be  re- 
garded as  adequate  as  to  all  terrors  which  may 
be  reviewed  thereby,  so  that  certiorari  will 
not  lie,  although  the  Hen  of  the  Judgment  may 
attach  to  the  property  assessed  pending  the 
appeal.  State  ex  rel.  Nelson  v.  King  County 
Super.  Ct.  (Wash.)  71  Pac.  001. 

IX.  AcquiBition  of  funds. 

a.  Use  of  public  funds  or  credit. 

Many  of  the  grants  of  swamp  land  by  the 
general  government  to  the  respective  states  con- 
tained a  provision  that  the  proceeds  of  saJes 
should  be  used  to  drain  and  reclaim  the  lands. 
The  question  has  arisen  how  far  such  provision 
could  be  enforced  by  purchasers. 

A  purchaser  of  swamp  land  cannot  complain 
that  the  money  paid  for  his  scrip  was  not  ap- 
propriated to  the  reclamation  of  his  land  by 
the  construction  of  leveeb  under  the  axjt  of  Con- 
gress of  March  16.  1652.  since  the  duty  imposed 
by  that  statute  upon  the  swamp-land  commis- 
sioners to  levee  and  drain  ovei-flowed  lands  is 
general,  and  for  the  public  good.  Baugh  v. 
Lamb.  40  Miss.  493. 

An  Individual,  although  living  In  the  vicin- 
ity of  swamp  and  overflowed  lands,  may  not,  al- 
though he  alleges  that  the  health  of  himself 
and  family  Is  Injuriously  affected  by  ponds 
which  could  be  removed  by  proper  drains,  Insist 
upon  the  application  of  the  proceeds  of  the 
sale  of  such  lands  to  their  drainage,  although 
In  the  grant  of  the  land  by  the  United  States  to 
the  state  the  proceeds  were  to  be  applied  exclu- 
sively, as  far  as  necessary,  to  the  purpose  of 
reclaiming  the  lands.  If  the  United  States  Is 
satisfied  with  the  disposition  which  the  state 
has  made,  or  authorized  to  be  made,  of  these 
lands.  Individual  citizens  must  remain  content. 
Barrett  v.  Brooks,  21  Iowa,  144. 

An  individual  citizen  may  not  maintain  an 
act  to  enforce  a  trust  chargod  by  the  United 
States  as  donor  upon  the  swamp  lands  granted 
to  the  states  and  by  them  to  the  county,  to  ap- 
ply the  proceeds  of  the  sale,  as  far  as  necessary, 
to  the  draining  and  reclaiming  of  such  lands, 
when  he  has  accepted  a  conveyance  of  the  lands 
from  the  county  without  requiring  a  covenant 
or  agreement  to  drain  or  reclaim  the  lands. 
Keltner  v.  Story  County,  28  Iowa,  35. 

Under  the  provisions  of  an  act  of  Congress 
granting  all  the  swamp  and  overflowed  public 
land  unfit  thereby  for  cultivation  to  the  states 
In  which  the  same  are  located,  and  directing  the 
Issuing  of  a  patent  therefor,  a  fee-simple  estate 
passed  to  such  lands  to  the  states  availing  them- 
selves of  the  privileges  of  that  act ;  and  the 
fact  that  such  act  provided  that  the  proceeds 
of  the  sale  of  such  land  by  the  states  should  be 
applied  exclusively,  as  far  as  necessary,  to  the 
purposes  of  reclaiming  the  land  by  means  of 
drains  and  levees  does  not  limit  or  qualify  the 
power  of  the  state  legislature  over  them  and 
their  proceeds  to  dispose  of  as  they  see  fit,  but 
Is,  at  the  utmost,  but  the  expression  of  a  wish 
or  desire  on  the  part  of  Congress  that  such 
proceeds  should  be  so  expended,  but  not  making 
it  a  condition  of  the  grant.  Whiteside  County 
v.  Burchell,  31  III.  68. 

A  purchaser  of  swamp  land  who  acquired  his 
title  thereto  under  the  existing  system  of  dis- 
posing of  the  swamp  lands  of  the  state,  which 
provided  that  the  proceeds  from  such  sales 
should  be  applied  in  reclaiming  such  lands  by 
the  construction  of  drains,  and  that  the  same 
should  be  laid  out  In  districts  and  the  work  let 
10  the  lowest  bidder,  and,  If  a  purchaser  thereof 
is  the  lowest  bidder,  that  he  be  allowed  to  pay 
Ills  purchase  price  in  that  way,  but,  if  not  the 
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lowest  bidder,  that  he  should  pay  cash  or  exe- 
cute his  note  and  mortgage  therefor, — cannot 
compel  the  county  in  which  his  lands  are  located 
to  take  Its  pay  for  notes  given  by  him  in  labor 
in  ditching  the  lands,  where  no  contract  exists 
between  him  and  the  county  giving  him  that 
right,  and  the  county  never  called  for  bidders 
to  reclaim  such  lands,  because,  by  subsequent 
acts  of  legislature,  the  system  was  abandoned, 
and  the  proceeds  diverted  to  other  public  ob- 
jects.    Ibid. 

The  right  of  the  state  of  Illinois  to  grant  to 
the  several  counties  In  the  state  (he  swamp  and 
overflowed  lands  within  their  respective  limits, 
title  to  which  was^derlved  under  an  act  of  Con- 
gress, and  to  remit  to  such  counties  the  exclu- 
sive control  over  the  same  and  over  their  pro- 
ceeds, cannot  be  questioned  by  the  courts.  And, 
If  such  lauds  were  granted  to  the  state  by  Con- 
gress upon  the  trust  that  the  proceeds  thereof 
should  be  expended  In  reclaiming  them,  such 
trust,  being  of  municipal,  and  not  of  Judicial, 
concern,  would  be  exclusively  within  the  power 
of  the  state,  which  could  not  be  compelled  by 
the  courts  to  execute  such  a  trust.     Ibid. 

A  purchaser  of  swamp  lands  cannot  recover 
back  the  purchase  price  paid  by  him  therefor  on 
the  ground  of  a  breach  of  trust  on  the  part  of 
the  county  In  diverting  the  proceeds  from  the 
swamp  lands  within  Its  limits  to  other  pur- 
poses than  their  drainage,  since,  by  a  former  de- 
cision of  the  supreme  court  of  Illinois  (White- 
side Coimty  V.  Burchell.  31  111.  68).  it  was  de- 
cided that  no  such  trust  existed,  and  that  the 
purchasers  of  swamp  lands  from  the  county 
were  remediless.  Bureau  County  v.  Thompson, 
39  111.  566. 

A  purchaser  of  swamp  lands  from  a  county, 
who  executed  his  notes  for  the  purchase  price, 
cannot  plead  a  want  of  consideration  therefor 
because  the  county  did  not  use  the  proceeds  from 
the  sale  of  Its  swamp  lands  for  their  recla- 
mation, where,  by  subsequent  legislation,  the 
policy  of  the  state  with  reference  to  swamp 
lands  has  changed,  and  the  laws  in  force  when 
such  purchase  was  made,  requiring  the  coun- 
ties to  appropriate  the  proceeds  from  the  sale 
of  such  lands  In  their  respective  counties  to 
their  reclamation,  were  repealed,  and  the  coun- 
ties were  given  full  control  over  such  lands 
with  the  right  to  apply  the  proceeds  therefrom 
to  other  public  objects  If  deemed  best.  Newell 
V.  Bureau  County,  37    III.  253. 

But  where  swamp  and  overflowed  lands 
granted  by  the  general  government  'to  a  state^ 
and  by  the  state  to  the  several  counties,  are  con- 
veyed by  a  county  to  a  company,  incorporated 
for  such  purpose,  on  the  condition  that  such 
company,  In  addition  to  paying  a  specified  sum 
of  money  therefor,  will  drain  the  lands,  the  lat- 
ter takes  the  lands  burdened  with  the  trust 
arising  under  such  condition,  and  a  court  of 
chancery  will  require  It  to  account  for  the  funds 
received  from  the  sale  of  such  lands,  where  the 
company  falls  to  execute  such  trust,  but  sells 
portions  of  the  land  and  divides  the  remainder 
among  the  members  thereof,  the  contract  for 
draining  being  too  vague  and  uncertain  to  Jus- 
tify a  decree  of  specific  performance.  Henry 
County  V.  Winnebago  Swamp  Drainage  Co.  52 
III.  455. 

It  Is  no  defense  to  an  action  for  an  assess- 
ment against  landowners  In  a  reclamation  dis- 
trict, that  the  Arkansas  act  granting  swamp 
lands  to  the  state  of  Callfoi*nla  provided  that 
the  proceeds  of  the  sale  of  such  lands  should  be 
used,  as  far  as  necessary,  for  the  reclamation 
thereof,  us  no  contract  or  trust  was  created 
thereby  which  such  assessment  impairs,  and, 
even  if  such  a  contract  was  thereby  created, 
such  owners,  not  being  parties  thereto,  cannot 
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complain.  Reclamation  Dlst.  No.  108  v.  Hngar, 
6G  Oal.  54,  4  I'ac.  945. 

In  some  Instances  municipal  corporations  are 
antborized  to  make  drainage  Improvements  and 
raise  the  funds  by  tbe  issuance  of  their  own 
bonds. 

A  city  having  the  right  to  make  regula- 
tions to  secure  the  general  health  of  the 
city,  and  the  authority  to  construct  sew- 
ers, keep  them  In  repair,  and  regulate  their 
use,  may  issue  bonds  to  provide  the  necessary 
money  for  the  construction  of  a  sewer  for  the 
purpose  of  draining  one  of  Its  streets.  State 
c^-  rrl.  Norfolk  v.  Babcock,  22  Neb.  614,  35  N. 
W.  041. 

.  An  act  providing  for  an  Issue  of  bonds  by 
three  several  towns  to  an  arbitrary  maximum 
amount  each,  the  proceeds  of  which  are  to  be 
used  In  paying,  as  it  progressed,  for  work  on  a 
sewer  draining  an  area  embraced  In  them  all,  on 
the  completion  of  which  work  the  total  expense 
Incurred  is  to  be  apportioned  according  to  bene- 
fits conferred,  and  the  excess  or  deficiency  in 
the  amount  of  bonds  Issued  to  carry  It  on  Is  to 
be  adjusted  by  the  assessors,  is  not  a  delegation 
of  legislative  powers,  nor  does  it  confer  on  the 
assessors  power  to  fix  debts  on  the  towns; 
hence,  assessments  made  pursuant  to  it  are 
vaild.  State.  King,  Prosecutor,  v.  Reed»  43  N. 
J.  L.  186.  Affirmed  in  48  N.  J.  L.  370. 

Drainage  of  creeks,  swamps,  and  ponds 
around  a  city,  and  the  construction  of  sewers 
and  waterworks,  being  methods  by  which  the 
health,  convenience,  and  comfort  of  the  resi- 
dents of  the  city  are  directly  affected,  are  mu- 
nicipal purposes  within  the  meaning  of  a  char- 
ter, giving  power  to  Issue  bonds  for  such  pur- 
poses.    Greeley  v.  Jacksonville.  17  Fla.  174. 

Under  the  drainage  laws  of  Illinois,  a  drain- 
age district  has  no  power  to  Issue  bonds,  bind- 
ing itself  for  the  payment  of  an  assessment 
made  In  one  of  Its  subdistrlcts  for  work  done  in 
and  solely  for  the  local  benefit  of  such  sub- 
district.  People  ex  rel.  Pollard  v.  Swlgert,  130 
III.  608,  22  N.  E.  787. 

Although  the  drainage  commissioners  of  a 
special  drainage  district  have  power,  under  the 
statute,  to  form  siit)dlstrlcts  for  the  purpose  of 
making  assessments  of  benefits  for  the  local 
work  to  be  done  therein,  yet  they  are  given  no 
power  to  Issue  subdistrlct  bonds  for  an  unpaid 
assessment,  or  any  part  thereof,  made  In  one  of 
such  subdistrlcts.     Ibid. 

In  other  Jurisdictions  there  is  a  direct  pro- 
hibition of  the  loaning  of  the  public  credit  for 
tbe  making  of  local  Improvements. 

A  drainage  law  which  provides  for  payment 
of  the  coat  of  the  work  from  the  proceeds  of 
bonds  to  be  Issued  by  the  county,  which  is  to 
be  repaid  by  special  assessments  laid  under  the 
law,  violates  a  constitutional  prohibition  against 
tbe  loaning  of  county  credit :  and  It  is  imma- 
terial that  the  county  might  have  originally 
been  made  liable  for  the  whole  cost.  Martin  v. 
Tyler,  4  N.  D.  278,  25  L.  R.  A.  838,  60  N.  W. 
3»2 ;  Bye  v.  Stafford,  4  N.  D.  304,  60  N.  W.  401. 

But  under  f  7  of  the  drainage  law  of  North 
Dakota  <Laws  1805.  being  chap.  51),  which  pro- 
vides that  the  county  drain  commissioners  may 
issue  warrants  drawn  upon  the  county  treasurer 
and  payable  out  of  the  drainage  fund  (which 
conld  be  raised  only  by  special  assessments  with- 
in a  limited  district),  and  negotiate  the  same,  for 
the  purpose  of  raising  funds  with  which  to  pay 
damages  allowed  for  right  of  way  for  drains, 
rach  warrants  would  create  no  general  liability 
against  the  county,  and  their  issuance  would 
not  constitute  a  loan  of  the  credit  of  the  county, 
within  tbe  meaning  of  8  185  of  the  state  Con- 
stltnllon.  Redmon  v.  Chacey,  7  N.  D.  231,  73 
N.  W.  1081. 
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A  statute  providing  for  the  reclamation  of 
swamp  or  overfiow^ed  lands  upon  petition  of  the 
owners,  and  directing  that  the  expense  be  borne 
by  the  lands  benefited,  except  such  part  as 
might  be  assessed  to  the  county  at  large  on  ac- 
count of  the  benefit  accruing  to  It,  and  empow- 
ering the  county  to  issue  bonds  in  lieu  of  Imme- 
diate taxation  for  the  improvement,  does  not 
authorize  the  county  to  loan  Its  credit  to  any 
compan}*,  association,  or  cori»oratlon  in  viola- 
tion of  the  state  Constitution.  Shelley  v.  St. 
Charles  County,  5  McCrary,  474,  17  Fed.  909. 

Tbe  legislature  may  appropriate  money  from 
the  state  treasury  to  aid  in  paying  the  cost  of 
providing  a  system  for  sewage  disposal  embrac- 
ing in  its  benefits  a  number  of  cities,  towns, 
and  a  large  population.  Kingman,  Petitioner, 
153  Mass.  560,  12  L.  R.  A.  417.  27  N.  E.  778. 

Public  sewers  should  be  constructed  by  taxes 
levied  upon  the  property  of  the  whole  city. 
Johnson  v.  IHier,  115  Mo.  371,  21  S.  W.  800. 

A  municipal  corporation  which  has  authority 
to  divide  the  city  Into  sewerage  districts  in 
such  manner  as  the  council  may  determine  may 
constitute  the  whole  municipality  one  district. 
Grimmell  v.  Des  Moines,  57  Iowa,  144,  10  N.  W. 
330. 

Where  the  cost  of  lateral  sewers  has  been  as- 
sessed to  abutting  property,  but  the  main  arter- 
ies have  been  constructed  at  the  expense  of  the 
city,  a  plan  to  construct  other  sewers  by  a  spe- 
cial tax  upon  the  city  at  large  is  not  inequita- 
ble. Grunewald  v.  Cedar  Rapids  (Iowa)  91  N. 
W.  1050. 

A  recommendation  by  the  village  board  of 
health  that  sewers  be  constructed  does  not  au- 
thorize the  village  authorities  to  pay  for  their 
construction  out  of  the  village  treasury  Instead 
of  by  assessment  upon  the  property  benefited  in 
the  iiianner  provided  by  law.  Re  Plattsburgh 
Taxpayers,  27  App.  Dlv.  353,  50  N.  Y.  Supp. 
356. 

The  imposition  of  a  general  tax  upon  the  in- 
habitants of  a  city  for  the  construction  of  a 
sewer  cannot  be  upheld  by  reason  of  the  Inher- 
ent power  of  a  city  to  Impose  taxation  for  the 
presentation  of  the  public  health  or  safety,  but 
such  power.  If  it  exists,  must  be  derived  from 
Its  charter.  Bryne  v.  Covington,  15  Ky.  L.  Rep. 
33,  21  S.  W.  1050. 

The  legislature  has  authority  to  provide  that 
school  lands  benefited  by  the  construction  of 
drainage  ditches,  shall  be  taken  Into  considera- 
tion In  apportioning  the  cost  of  the  Improve- 
ments. State  ex  rel  Latimer  v.  Henry,  28 
Wash.  38,  68  Pac.  368. 

b.  Local  asacsBment. 

1.  Authority  to  make. 

That  the  legislature  has  authority  to  author- 
ize special  assessments  for  local  Improvements 
is  fully  established  by  the  authorities  set  out 
In  the  note  to  Heffner  v.  Cass  &  Moi^gan  Coun- 
ties (111.)  58  L.  R.  A.  353.  The  only  question 
is  as  to  how  far  the  authority  has  been  exercised 
or   conferred  upon  some  municipal  subdivision. 

Express  legislative  authority  is  necessary  to 
authorize  a  municipal  corporation  to  assess  the 
expenses  of  a  sewer  upon  abutting  property. 
Watertown  v.  Fairbanks,  65  N.  Y.  588. 

When  sewers  have  been  constructed  according 
to  a  plan  devised  pursuant  to  a  statute,  and  no 
fraud  has  occurred  In  any  of  the  proceedings, 
nor  any  legal  irregularity  at  all  affecting  the 
rights  or  interests  of  the  owners,  an  assessment 
to  defray  the  expense  is  valid.  Re  New  York 
Protestant  Episcopal  Public  School,  47  N.  Y. 
561. 

An  assessment  for  the  construction  of  a  drain- 
age ditch  cannot  be  made  under  the  New  York 
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act  of  1867,  if  the  drainage  commissioners  ac- 
quired no  title  to  the  land  across  which  the 
ditch  was  constructed.  People  ex  ret,  Williams 
T.  Haines.  40  N.  Y.  587. 

The  fact  that  25  acres  of  land  not  originally 
Included  within  the  lines  of  a  sewer  district 
have  been  drained  into  a  sewer  constructed  as  a 
district  sewer  does  not  render  it  a  public  sewer 
so  as  to  relieve  owners  of  property  within  the 
district  from  liability  on  their  special  tax.  He- 
man  ▼.  Allen,  156  Mo.  534,  57  S.  W.  559,  Af- 
firmed in  181  U.  S.  402b,  45  L.  ed.  922,  21  Sup. 
Ct.  Rep.  645. 

While  an  aasessment  for  the  expense  of  the 
drainage  of  certain  land  may,  by  reason  of  in- 
veterate usage,  be  based  otherwise  than  on  ben- 
efits received,  nevertheless,  owners  of  land  out- 
side the  district  drained  may  not  be  assessed 
without  giving  them  any  voice  in  the  manage- 
ment of  the  work.  State,  Benjamin,  Prose- 
cutor, V.  Bog  &  Fly  Meadow  Co.  (N.  J.  L.)  52 
Atl.  215. 

A  provision  in  the  drainage  low  of  Illinois 
authorising  the  assessing  of  railroad  companies* 
rights  of  ways  and  tracks,  and  providing  the 
method  of  classifying  them  in  proportion  to  the 
benefits  received  by  them,  which  is  subject  to  re- 
view on  appeal,  and  which  provides  that  assess- 
ments based  thereon,  when  levied,  are  likewise 
subject  to  appeal  on  the  one  question  as  to 
whether  such  tax  exceeds  the  benefits,  is  not 
unconstitutional  and  void  as  violating  the  rule 
that  special  assessments  shall  not  exceed  the 
benefits,  or  that  the  whole  costs  of  the  Improve- 
ment must  not  exceed  the  benefits.  Illinois  C. 
R.  Co.  V.  East  liake  Fork  Special  Drainage  Dlst. 
129  111.  417,  21  N.  E.  925. 

An  act  of  the  legrislature  vesting  the  corporate 
authorities  of  cities  and  villages  with  power  to 
construct  and  maintain  drains,  levees,  dykes, 
and  pumping  works  for  drainage  purposes  by 
special  assessment  upon  the  property  benefited 
thereby  is  not  unconstiiutional  as  exceeding  the 
power  granted  by  a  clause  in  the  Constitution 
authorizing  cities,  etc.,  to  make  local  improve- 
ments by  special  assessment,  but  does  not  au- 
thorize such  assessments  to  maintain  the  same, 
since  the  authority  to  pass  such  act  is  derived 
from  an  amendment  to  the  Constitution  au- 
thorizing the  estobllshment  of  drainage  dis- 
tricts, and  vesting  the  corporate  authorities 
thereof  "with  power  to  construct  and  maintain 
drains  ...  by  special  assessments,"  which 
amendment  controls  as  to  assessments  of  this 
character  regardless  of  the  provisions  of  the 
original  Constitution.  Hyde  Park  v.  Spencer, 
118  111.  446,  8  N.  B.  846. 

Under  a  constitutional  provision  "that  the 
general  assembly  may  delegate  the  taxing  power, 
with  the  necessary  restriction,  to  the  state's 
subordinate,  political,  and  municipal  corpora- 
tions, to  the  extent  of  providing  for  their  ex- 
istence, maintenance,  and  well  being,"  the  leg- 
islature is  not  required  to  delegate  the  power 
to  levy  sewer  taxes  to  city  councils,  but  may 
delegate  the  power  to  a  board  of  local  improve- 
ment representing  one  of  the  Improvement  dis- 
tricts of  a  city ;  and  an  act  is  constitutional 
which  provides  that  such  board  shall  report  to 
the  city  as  to  the  cost  of  the  improvement,  and 
that  the  city  council  must  levy  a  tax  regarding 
such  report,  although  the  council  has  no  dis- 
cretion as  to  the  levy  of  the  tax ;  and  where  it 
falls  to  make  the  levy  it  may  be  compelled  to 
do  so  by  mandamus.  Little  Rock  v.  Little  Rock 
Bd.  of  Improvement,  42  Ark.  153. 

It  Is  within  the  scope  of  the  power  of  the 
board  of  trustees  of  a  village  to  determine 
whether  the  removal  of  an  old  culvert  and  con- 
struction of  a  new  one  should  be  regarded  as  a 
local  improvement  to  be  paid  for  by  special  as- 
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sessments.  Shannon  v.  Hlnadale,  180  111.  202, 
54  N.  E.  181. 

The  power  of  the  general  assembly  to  author- 
ize local  assessments  in  proportion  to  benefits 
conferred,  for  the  drainage  of  lands,  recognised 
under  a  former  Constitution  and  prior  legisla- 
tion of  the  state  of  Ohio,  and  sanctioned  by  the 
urgent  necessities  of  portions  of  the  state,  was 
not  limited  to  authorizing  its  exercise  by  dtles 
and  villages  by  a  constitutional  provision  that 
the  general  assembly  should  provide  for  the  or- 
ganization of  cities  and  Incorporated  Tillages  by 
general  laws,  and  restrict  their  power  of  assess- 
ment so  as  to  prevent  abuse;  since  such  provi- 
sion contains  no  express  grant  of  the  power  of 
assessmeDt,  and  no  aflSrmatlve  declaration  of  its 
existence,  to  which  the  maxim,  Bxpreasio  uniu9 
e^t  etrluBio  alt&rixt^,  applies,  but  merely  recog- 
nizes the  general  existence  of  the  power,  and, 
by  providing  against  its  abuse  by  such  agencies, 
Intended  no  restriction  of  its  exercise  to  those 
agencies  alone.  Reeves  v.  Wood  County,  8  Ohio 
St.  333. 

A  special  assessment  for  the  construction  of 
the  main  artery  of  a  sewer  system  of  a  particu- 
lar district  may  not  be  levied  and  collected  on 
the  real  estate  of  the  district  in  advance  of 
Its  completion,  when  the  ordinance  authorizing 
Its  construction,  and  providing  for  the  assess- 
ment of  the  cost  thereof,  contemplated  a  com- 
pletion before  the  levy  was  made.  Sanborn  y. 
Mason  City,  114  Iowa,  189,  86  N.  W.  286. 

That  a  ditch  was  not  legally  laid  out  is  not 
material,  where  the  owner  of  the  land  crossed 
by  it  consented  to  the  work,  nor  Is  it  important 
that  the  parties  interested  did  not  originally 
agree  as  to  the  exact  line  of  the  ditch.  If  they 
consented  to  what  was  done.  Freeman  v. 
Weeks,  45  Mich.  835,  7  N.  W.  904. 

The  California  statute  authorizing  the  assess- 
ment of  reclaimed  swamp  land  does  not  Impair 
the  obligation  of  any  contract  between  the 
T;nlte<l  States  and  California,  or  the  United 
States  and  its  patentees  and  grantees,  or  be- 
tween such  state  and  purchasers  from  it  or 
grantees  of  the  United  States,  or  of  any  con- 
tract in  the  charter  of  the  reclamation  district. 
Reclamation  Dlst.  No.  108  v.  Hagar,  6  Sawy. 
507,  4  Fed.  366. 

A  sewer  constructed  exclusively  for  the  drain- 
age of  abutting  lots  does  not,  because  it  drains 
the  surface  water  from  the  streets,  lose  its  char- 
acter of  a  local  sewer,  within  the  Ohio  stat- 
utes declaring  a  local  sewer  to  be  the  one  in- 
tended for  use  exclusively  for  the  drainage  and 
accommodation  of  lots  abutting  thereon,  as  the 
city  is  not  compelled  to  take  care  of  surface 
water  on  the  streets,  but  such  water  Is 
a  common  enemy  which  abutting  lot  own- 
ers must  themselves  keep  off,  and  the 
street  is  not  a  lot  by  itself  distinct  from  the 
abutting  lots,  but  belongs  to  the  owners  there- 
of subject  to  the  public  easement ;  and  assess- 
ments for  the  construction  of  such  a  sewer  are 
therefore  void  where  assessed  in  proceedings  by 
the  board  of  public  affairs  without  the  action 
or  concurrence  of  the  council,  under  a  statute 
dispensing  with  such  action  only  in  the  case  of 
trunk  or  main  sewers.  Cincinnati  use  of  De- 
i  ters  V.  Standard  Wagon  Co.  1  Ohio  N.  P.  387. 

An  ordinance  providing  for  a  special  tax  for 
the  ascertained  cost  of  a  completed  sewer  is  not 
directory,  but  mandatory  to  the  extent  that  the 
tax  may  not  be  levied  t>efore  the  completion  of 
the  sewer.  Sanborn  v.  Mason  City,  114  Iowa, 
189,  86  N.  W.  286. 

2.  What  ia  Hahle. 

(a)  In  general. 

All  classes  of  real  property  are  subject  to  a»- 
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Bessment  Tor  local  Improvements  unless  there  Is 
some  particular  reason  for  exemption. 

Land  used  as  a  wharf  Is  liable  to  assessments 
for  the  construction  of  a  sewer,  although  uncon- 
nected with  It,  where  such  sewer  drains  higher 
land  of  water  which  might  otherwise  flow  over 
the  wharf  land  to  the  river.  Boeres  ▼.  Strader. 
13  Ohio  Dec.  Reprint,  414. 

The  fact  that  a  toll  bridge  drains  directly  In- 
to a  river  does  not  exempt  it  from  liability  to 
assessment  for  the  construction  of  a  sewer  on 
the  ground  that  it  derives  no  benefit  from  the 
sewer,  as  It  derives  the  general  benefit  and  ad- 
vantage of  being  accessible,  and  all  its  ap- 
proaches and  neighboring  public  ways  being 
properly  drained  and  cleansed.  Hammersmith 
Bridge  Co.  v.  Hammersmith,  L.  R.  6  Q.  B.  230. 

Assessments  for  the  cost  of  a  sewer  are  to 
be  levied  on  parcels  of  land  belonging  to  a  rail- 
road company  aside  from  that  made  use  of  in 
carrying  on  business  peculiar  to  railroading,  and 
enforced  In  the  same  way  as  provided  for  any 
other  property.  Minneapolis  ft  St.  L.  R.  Co.  v. 
Llndqnist  (Iowa)  93  N.  W.  108. 

An  assessment  against  lands  of  infants  for 
the  construction  of  a  drain  without  the  appoint- 
ment of  a  guardian  ad  litem  is  not  void  so  as 
to  be  subject  to  collateral  attack.  McBrlde  v. 
8Ute  use  of  Clandy,  130  Ind.  525,  30  N.  E.  609. 

Where  a  township  is  separated,  part  of  it 
being  incorporated  into  a  village,  the  liability 
to  assessment  for  government  drainage,  the 
assessment  for  which  had  not  been  completed, 
Is  not  a  matter  to  be  ai'bitrated  on  as  being  a 
debt  of  the  township  to  which  the  village  ought 
to  contribute,  but  each  corporation  is  bound  to 
raise  the  amount  assessed  In  respect  to  the  land 
locally  situated  within  it.  Point  Edward  v. 
Samla  Twp.  44  U.  C.  Q.  B.  461. 

(b)  By  iohom  selected. 

The  methods  of  selecting  the  land  upon  which 
the  assessment  shall  be  laid  are  quite  various, 
and  the  persons  authorized  to  make  the  selection 
are  usuaMy  disclosed  by  the  method  employed. 
The  assessment'  may  be  laid  upon  all  property 
abutting  on  the  improvement,  or  upon  all  bene- 
fited, or  upon  all  within  a  certain  district ;  or 
a  district  may  be  organized  to  make  the  Im- 
provement, and  all  property  within  the  district 
made  to  bear  a  share  of  the  expense.  The  per- 
sons who  are  intrusted  with  the  selection  will, 
for  the  most  part  be  the  representatives  of  the 
organization  having  the  work  in  charge. 

Whether  property  will  be  benefited  by  the  con- 
struction of  a  sewer  is  a  question  within  the  ex- 
clusive Jurisdiction  of  the  legislative  depart- 
ment of  a  municipality,  and,  In  the  absence  of 
fraud,  cannot  be  reviewed  by  the  courts.  Prior 
v.  Buehler  &  C.  Constr.  Co.  (Mo.)  71  S.  W.  205. 

The  city  council's  determination  of  the  bene- 
fits to  lands  from  the  construction  of  a  sewer  Is 
final  and  conclusive,  and  not  reviewable  by  the 
court  on  appeal,  under  a  statute  not  specifying 
that  as  one  of  the  questions  to  be  examined  on 
appeal ;  and  It  Is  within  the  legislative  power 
to  deny  its  consideration.  Klein  v.  Tuhey,  13 
Ind.  4pp.  74,  40  N.  E.  144. 

The  finding  made  by  the  assessing  committee 
of  a  city  council  as  to  the  amount  of  benefits 
accruing  to  property  respectively  In  the  sewer 
district,  from  the  construction  of  a  main  sewer, 
Is,  under  the  Ohio  statutes,  conclusive  upon  the 
courts  unless  fraud  or  great  oppression  Is 
shown.  Toledo  use  of  Macgahan  v.  Ford,  20 
Ohio  C.  C.  290. 

The  question  of  benefits  to  property  in  a  city 
from  the  construction  of  a  sewer  having  once 
been  passed  upon  by  the  common  council,  under 
the  authority  of  a  statute  empowering  munici- 
pal corporations  to  construct  sewers  and  provide 
60  L.  R.  A. 


for  the  payment  of  the  cost  by  special  assess- 
ment, to  be  levied  by  the  common  council  upon 
such  lands  as  may  be  benefited  thereby  In  such 
equitable  proportion  as  they  may  deem  Just,  no 
other  court  or  tribunal  has  any  power,  except 
in  case  of  fraud  or  corruption,  to  review  or  pass 
upon  It.     Ft.  Wayne  v.  Cody,  43  Ind.  197. 

Stat.  1867,  chap.  106,  providing  for  the  con- 
struction of  sewers,  the  expense  thereof  to  be 
met  by  the  mayor  and  aldermen  assessing  the 
real  estate  along  the  line  of  the  sewers  and  some 
other  specially  benefited  land  Its  proportionate 
share  of  the  expense,  is  not  unconstitutional  on 
the  ground  that  it  authorizes  an  assessment  ex- 
ceeding the  benefit  received  by  the  estate  as- 
sessed. Smith  V.  Worcester,  182  Mass.  232,  65 
N.  E.  40. 

Property  is  benefited  by  the  construction  of  a 
sewer  so  as  to  be  subject  to  assessment  for  Its 
construction,  although  not  strictly  connected 
with  It,  when  without  It  the  service  Is  inade- 
quate, causing,  in  times  of  freshets,  the  sewage 
to  back  up  and  overflow  streets,  sidewalks,  and 
cellars  in  the  low  lands,  and  even  forcing  gases 
and  odors  into  houses  situate  on  high  lands  as 
the  premises  in  question  are  situate.  Prior  v. 
Buehler  &  C.  Constr.  Co.  (Mo.)  71  S.  W.  205. 

The  formation  of  sewer  districts  having  been 
left  by  the  legislature  to  the  discretion  of  the 
mayor  and  council  of  a  city,  the  establishment 
of  a  district  will  not  be  Judicially  Interfered 
with  because  of  the  nonincluslon  therein  of  cer- 
tain territory,  in  the  absence  of  proof  of  actual 
fraud.  Topeka  v.  Uuntoon,  46  Kan.  634,  28 
Pac.  488. 

The  question  of  the  invalidity  of  a  sewer  as- 
sessment by  reason  of  the  omission  therefrom  of 
persons  benefited  by  the  sewer  cannot  be  raised 
In  an  action  to  recover  money  paid  under  pro- 
test upon  such  assessment.  Kelso  v.  Boston, 
120  Mass.  297. 

That  a  person  has  a  revocable  license  to  enter 
his  private  drain  Into  a  sewer  does  not  render 
it  necessary  to  assess  him  for  the  improvement 
If  it  Is  not  contemplated  that  he  shall  perma- 
nently avail  himself  of  the  sewer,  and  other  ac- 
commodations are  contemplated  for  his  property. 
Fairbanks  v.  FItchburg,  132  Mass.  42. 

Drainage  diatricta. 

Provisions  for  farm  drainage  should  be  con- 
strued more  strictly  than  those  for  sewers  in 
cities.  There  is  not  the  public  necessity  for 
them,  and  there  is  greater  temptation  to  pro- 
vide the  drainage  for  the  benefit  of  private  In- 
dividuals. So  much  is  this  so  that  It  has  been 
held  that  an  act  of  legislature  creating  a  drain- 
age district  within  specified  boundaries,  and  in- 
corporating a  company  with  power  to  levy  taxes 
on  all  the  lands  within  that  district,  equally,  to 
defray  the  cost  of  such  drainage,  is  within  the 
constitutional  prohibition  against  the  taking  of 
private  property  for  public  use  without  Just 
compensation,  and  therefore  void,  where  a  large 
portion  of  the  land  In  such  district  would  be 
benefited  very  little,  If  at  all.  by  such  proposed 
drainage,  and  the  objects  and  purposes  of  such 
act,  passed  without  the  knowledge  and  consent 
of  such  owners,  and  to  the  provisions  of  which 
they  have  never  assented,  do  not  even  partake 
of  a  public  nature,  but  are  confined  exclusively 
to  the  advantage  of  those  owners  whose  lands 
would  be  greatly  benefited  thereby.  Cypress 
Pond  Draining  Co.  v.  Hooper,  2  Met  (Ky.)  350. 

So,  the  limits  of  a  drainage  district,  empow- 
ered to  levy  a  property  tax  which  must  be  voted 
for,  must  be  fixed  with  certainty  and  precision, 
a  failure  in  this  regard  rendering  the  organiza- 
tion of  such  drainage  district  invalid,  and  any 
taxpoyer  residing  within  the  district  is  a  proper 
party   to   raise   the  question   of  its   Invalidity. 
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Richard  v.    Cypremort   Drainage  Dlst.   107   La. 
K57.  32  So.  27. 

The  statute  allowing  a  supplementaJ  petition 
to  be  filed  after  the  report  of  the  drainage  com- 
missioners, aslclDg  tliat  lands  not  mentioned  in 
the  report,  but  which  are  affected  by  the  drain- 
age, be  referred  to  the  commissioners  for  assess- 
ment, should  be  so  construed  aa  to  allow  such 
a  petition  in  the  case  of  lauds  stricken  from  the 
report  because  the  owners  did  not  have  proper 
notice.  Osborn  v.  Maxinlcuclcee  Lake  Ice  Co. 
154  Ind.  101,  56  N.  E.  33. 

The  determination  by  the  county  court  on  the 
organization  of  a  drainage  district  that  certain 
lands  should  not  be  included  in  the  district  is 
not  such  res  judical  a  as  will  prevent  the  com- 
missioners afterward,  when  the  owners  of  such 
lands  have  made  constructive  application  for 
annexation  by  joining  their  lands  by  ditches  to 
the  ditches  of  the  district,  from  making  the  stat- 
utory order  of  annexation  of  such  lands.  Peo- 
ple ex  rel,  Herman  v.  Bug  River  Special  Drain- 
age Dlst.  189  111.  55.  59  X.  E.  605. 

An  order  of  court  fixing  the  boundaries  of  a 
drainage  district,  including  ail  the  lands  that 
will  be  benefited  thereby,  does  not  become  a 
anal  adjudication  upon  that  question  as  to  lands 
not  mentioned  in  that  proceeding,  the  owners 
of  which  were  not  parties  thereto.  Streuter  v. 
Willow  Creek  Drainage  Dlst.  72  111.  App.  561. 

The  land  of  an  owner  cannot  lawfully  be  In- 
cluded in  a  drainage  district,  unless  included  by 
the  owner  signing  the  petition  for  organiza- 
tion of  the  district,  or  by  having  his  name  in- 
cluded in  tlie  petition  as  a  landowner  by  the  pe- 
titioners, or  by  having  his  name  appear  in  the 
notice  as  required  by  the  statute  under  which 
such  district  is  organized  ;  and  such  owner,  or 
others  whose  lands  are  included,  have  the  right 
to  make  an  objection  by  a  writ  of  certiorari. 
Banner  v.  Union  Drainage  Dlst.  175  111.  575.  51 
N.  E.  857,  Reversing  64  111.  App.  62. 

Whether  the  project  for  the  establishment  of 
a  ditch  was  more  comprehensive,  or  embraced 
and  affected  more  lands,  than  was  necessary  in 
order  to  accomplish  the  drainage  of  the  peti- 
tioner's laud  in  the  cheapest  and  best  manner. 
Is  a  subject  for  the  exclusive  Judgment  of  tlie 
commissioners  of  drainage,  and  their  deter- 
mination of  that  question  is  not  reviewable  by 
the  court,  Heick  v.  Volght,  110  Ind.  279,  11 
N.  E.  306. 

The  statutory  authority  of  the  township 
board  upon  the  appeal  of  a  landowner  from  an 
assessment  for  drain  benefits  as  made  by  the 
drain  commissioner,  to  correct  any  "error  or  In- 
equality in  the  assessment,"  does  not  entitle 
It  to  exclude  lands  from  the  assessment  district 
which  the  commissioner  had  determined  were 
benefited :  nor  has  it  the  power  to  determine 
the  validity  of  the  proceedings,  or  to  change  the 
per  cent  assessed  upon  the  township  at  large. 
Thomas  v.  Walker  Twp.  Board,  116  Mich.  597. 
74  N.  W.  1048. 

An  agreement  by  the  drainage  commissioners 
of  a  district  that  none  of  the  remaining  land  of 
an  owner  should  ever  be  attached  to  the  dis- 
trict or  classified  or  taxed,  whether  he  con- 
nected with  the  ditches  of  the  district  or  not. 
Is  void,  because  it  Is  a  violation  of  a  mandatory 
direction  of  a  statute  making  it  the  duty  of 
Buch  commissioners  to  connect  the  land  of  an  out- 
Bide  owner  with  a  district  whenever  such  owner 
connects  his  ditches  with  those  of  the  others  In 
the  district.  Lake  Fork  Special  Drainage  Dlst. 
V.  People  ex  rel.  Bodman,  138  111.  87,  27  N.  E. 
857. 

Land  within  a  drainage  district  not  benefited 
by  a  system  of  ditches  proposed  to  be  provided 
therein  because  the  level  of  the  lands  is  such 
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that  the  proposed  diu-hes  will  not  carry  off  the 
water  therefrom  are,  nevertheless,  subject  to  as- 
sessment for  the  improvement :  the  theory  of  the 
law  being  that  the  public  health,  convenience, 
and  welfare  are  promoted  by  the  Improvement. 
— not  simply  that  the  lands  of  particular  own- 
ers are  rendered  more  valuable.  Oliver  v.  Mo- 
nona County   (Iowa)   90  N.  W.  510'. 

The  determination  of  drainage  commissioners 
as  to  what  land  will  be  benefited  by  the  drain  so 
aa  to  be  subject  to  assessment  therefor  wlil.  in 
the  absence  of  frauds  be  conclusive  when  called 
in  question  for  the  first  time  on  the  application 
for  a  Judgment  on  the  drainage  assessment. 
Moore  v.  People,  106  III.  376. 

It  is  said  in  Buckley  v.  Lorain  County.  1  Ohio 
C.  C.  251,  tliat  S  4491  of  the  Ohio  Revised  Stat- 
utes.  providing  that  the  court  may  correct  any 
gross  Injustice  in  the  apportionment  made  by 
commissioners  for  the  constractlon  of  a  ditch, 
was  intended  to  meet  and  obviate  the  objection 
of  the  conclusiveness  of  the  finding  by  the  com- 
missioners that  the  lands  would  be  benefited. 

The  plan  upon  which  drainage  districts  are 
organized,  under  the  drainage  laws  of  Illinois, 
is  to  have  only  such  lands  included  within  their 
boundaries  as  will  In  fact  in  some  material  de- 
gree be  beneficially  affected  by  the  proposed 
drainage,  so  that  the  drainage  commissioners, 
when  they  fix  the  boundaries  to  a  drainage  dis- 
trict, at  the  same  time  pass  upon  the  question 
as  to  what  lands  will  be  benefited  :  and  it  Is 
made  their  duty  to  exclude  all  lands  In  their 
judgment  not  benefited,  and  Include  all  those 
benefited;  and  when  their  report  has  been  con- 
firmed by  the  county  court,  due  notice  of  the 
application  for  confirmation  being  given  to  all 
persons  Interested,  who  are  at  liberty  to  appear 
and  contest  the  proposed  boundaries  fixed,  such 
decision,  so  long  as  it  stands  In  full  force  and 
unreversed,  is  conclusive ;  and  a  jury  impaneled 
to  assess  damages  and  benefits  for  proposed 
work  in  a  drainage  district  so  organized  have 
nothing  to  do  with  the  question  as  to  whether 
or  not  land  Included  therein  would  or  would 
not  in  fact  be  benefited,  but  their  duty  is  simply 
to  apportion  the  entire  benefits  among  the  seT- 
eral  tracts  of  land  included  In  the  district*  in 
tlie  ratio  in  which  benefits  will  result  to  the  re- 
spective tracts  from  the  improvement :  and  an 
attempt  on  their  part  to  determine  that  only  a 
portion  of  a  particular  tract  Is  In  fact  benefited 
Is  extra-judicial  and  nugatory,  and  tlie  assess- 
ment will  be  taken  as  having  been  made  on  the 
entire  tract.  Gauen  v.  Moredock  &  I.  L.  Drain- 
age Dlst.  No.  1.  131  111.  446,  23  X.  E.  633. 

Certiorari  lies  to  review  the  action  of  drain- 
age commissioners  In  enlaiiging  the  boundaries 
of  their  district  when  no  statutory  means  ex- 
ist for  reviewing  such  proceedings.  Mason  &  T. 
Special  Drainage  Dlst.  v.  Griffln,  134  III.  330, 
25  N.  E.  995. 

Quo  warranto  is  not  the  proper  remedy  to 
question  the  inclusion  of  land  within  a  drain- 
age district  by  order  of  court,  unless  it  is  al- 
leged that  the  order  was  procured  by  fraud. 
People  ex  rel.  Harrison  v.  Mineral  Marsh  Drain- 
age Dlst.  193  111.  428,  62  N.  E.  225. 

Enlargement  of  district. 

The  power  of  the  legislature  of  a  state  to 
change  and  authorize  the  alteration  of  the 
boundaries  of  such  quasi  municipal  corporations 
as  drainage  districts,  and  to  extend  the  author- 
ity of  the  commissioners  of  the  district  so  as  to 
be  coextensive  with  the  district  as  changed,  can- 
not be  questioned  under  a  constitutional  pro- 
vision authorizing  the  formation  of  drainage  dis- 
tricts. People  ex  rel.  Hardy  v.  Young  America 
Drainage  Dlst.  143  111.  417.  32  N.  E.  688. 

It   is  within   the  power  of  drainage  commls- 
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^loners,  under  the  Illinois  drainage  laws,  to 
cliange  the  boundaries  of  a  drainage  district  so 
as  to  include  additional  lands.  Doyle  v.  Baugb- 
man,  24  III.  App.  614. 

Special  drainage  districts  may  be  enlarged 
under  the  provisions  of  the  Illinois  drainage 
laws  in  the  manner  prescribed  by  such  laws  for 
the  original  organization  of  the  district.  Dav- 
enport V.  Drainage  Dist.  25  111.  App.  92. 

The  Jurisdiction  of  drainage  commissioners  to 
enlarge  a  drainage  district  under  a  section  of 
the  drainage  law  authorizing  them  to  make  such 
enlargement  cannot  be  questioned  on  the  ground 
that  they  are  an  interested  tribunal.  Scott  v. 
People  C.T  tcl.  Lewis,  120  111.  129,  11  N.  E.  408. 

The  drainage  laws  of  Illinois  require  the  same 
notice  to  be  given  property  owners  for  an  en- 
largement of  a  drainage  district  as  is  required 
when  the  district  Is  originally  formed.  Mason 
&  T.  Special  Drainage  Dist.  v.  Giffin,  28  111. 
App.  561. 

But  a  late  case  has  held  that  a  resolution  of 
drainage  commissioners,  attempting  to  change 
the  boundaries  of  a  drainage  district  as  orig- 
inally organized  under  the  Illinois  farm  drain- 
age act.  is  unauthorized  and  void.  People  ex 
rel.  Bollweg  v.  Union  Dist.  No.  1  Drainage 
Comrs.  165  111.  156.  46  X.  E.  2G1. 

Drainage  commissioners  of  a  drainage  district 
organized  under  the  Illinois  farm  act  liave  no 
power,  after  the  original  orgnnlzatlon,  to  limit 
the  district  or  change  Its  boundaries,  except  un- 
der that  provision  of  such  act  authorizing  a  dis- 
solution :  and  a  district  in  whole  or  In  part  can- 
not otherwise  be  dissolved.  Ibid.,  Affirming  61 
111.  App.  416. 

The  drainage  commissioners  of  a  drainage 
district  have  the  power,  under  the  drainage 
laws  of  Illinois,  to  annex  the  lands  of  owners 
nho  have  connected  the  drains  on  the  same 
with  those  of  the  district,  even  though  such 
lands  may  be  in  an  adjoining  township ;  and 
the  fact  that  such  commissioners  are  the  high- 
way commissioners  of  the  township  in  which 
the  district  is  situate,  and  that  the  owners  of 
the  annexed  land  in  another  township  have  no 
voice  In  their  election,  makes  no  difference, 
«ince  they,  having  voluntarily  applied  to  be  in- 
eluded  in  the  district  by  availing  themselves  of 
Its  benefits,,  must  bear  their  fair  portion  of  the 
burden.  People  ex  rel.  Hardy  v.  Young 
America  Drainage  Dist.  143  111.  417,  32  N.  E. 
<i88. 

The  legality  of  the  action  of  drainage  com- 
missioners in  enlarging  a  drainage  district  un- 
der I  he  drainage  law  of  a  state  cannot  be  ques- 
tioned in  a  proceeding  by  such  commissioners  to 
collect  ^)ecial  assessments  upon  the  land  thus 
added  to  the  district.  People  ex  rel.  Wood  v. 
Jones.  137  111.  35,  27  N.  E.  294. 

Under  a  provision  in  a  drainage  law  of  a 
state  making  it  the  duty  of  drainage  commis- 
sioners to  annex  outside  lands  with  a  drainage 
district  whenever  the  owner  connects  his  land 
with  the  ditches  of  the  district.  It  does  not 
matter  whether  such  connection  is  by  Joining  his 
own  ditches  to  those  of  the  district  or  by  drain- 
ing his  lands  through  such  district  In  some  other 
mode.  Lake  Fork  Special  Drainage  Dist.  v. 
People  ex  rel.  Bodman,  138  111.  87,  27  N.  E. 
hoi. 

Although,  under  the  drainage  laws  of  Illinois. 
the  owner  of  land  outside  a  drainage  district 
may  connect  ditches  draining  his  own  land 
with  the  district  ditches,  by  the  payment  of  such 
amount  as  the  land  would  have  been 
assessed  if  originally  included  in  the  dis- 
trict, and  shall  thereafter  be  considered 
as  included  In  the  district,  yet  he  has 
no  right  ro  construct  a  ditch  which  will 
only  serve  as  a  channel  through  which  to  con- 
vey to  said  district  ditches  the  drainage  of 
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lands,  other  than  his  own,  not  included  In  the 
district  and  not  subject  to  assessment  for  the 
benefits  thereby  conferred  upon  them.  Dayton 
V.  Drainage  Comrs.  128  III.  271,  21  X.  E.  198. 
An  owner  of  land  who  widens  and  deepens  a 
small  ditch  on  his  land  which  connects  with 
the  ditch  of  a  drainage  district  so  as  to  drain 
water  from  his  land  into  the  district  ditch, 
which  would  not  flow  therein  otherwise,  will  be 
deemed,  under  the  drainage  law  of  Illinois,  to 
have  voluntarily  applied  to  be  included  within 
the  district.  People  ex  rel.  Baron  v.  Drainage 
Dist.  Xo.  .3,  155  111.  45.  39  N.  E.  613. 

Landowners  who  connect  ditches  on  their 
lands  with  a  ditch  upon  the  land  of  another, 
who  has  enlai*ged  and  deepened  the  same,  so 
that  water  is  carried  from  such  other  lands 
through  such  enlarged  ditch  into  that  of  a 
drainage  district  which  would  not  otherwise 
have  flowed  Into  such  drainage  ditch,  will  be 
deemed  to  have  voluntarily  applied  to  be  In- 
cluded within  the  district.     Ibid. 

Landowners  outside  a  drainage  district  are 
entitled  to  keep  open,  for  the  benefit  of  their 
lands,  ditches  on  the  same  constructed  before 
the  organization  of  the  district,  without  becom- 
ing liable  under  the  law  to  be  included  within 
the  district,  provided  they  In  no  manner  con- 
nect such  ditches  with  the  district  ditch.  Ibid. 
Owners  of  land  have  the  right  to  have  the 
water  that  accumulates  thereon  to  flow  in  its 
natural  direction,  and  no  presumption  can  arise 
that  they  have  applied  to  be  included  within  a 
drainage  district  from  the  fact  that  such  water 
naturally  flows  into  the  district  ditch  ;  and  this 
Is  true  although  they  Increased  the  flow  by 
ditches  or  drains  upon  their  own  land.  But 
they  cannot  construct  ditches  from  the  district 
ditch  over  their  own  land  so  as  to  carry  off 
water  In  that  direction  which  would  naturally 
go  in  another  direction  without  becoming  liable, 
under  the  statute,  to  be  connected  with  the  dis- 
trict, and  thus  contribute  to  the  expense  of  the 
Improvements.     Ibid. 

A  landowner  who  questions  the  right  of  drain- 
age commissioners  to  annex  his  land  to  a  drain- 
age district  because  he  has  placed  himself  with- 
in the  statutory  provision  authorizing  such  an- 
nexation whenever  the  owner  of  land  connects 
a  ditch  or  ditches  on  his  own  land  with  those 
of  a  di'alnage  district  must  proceed  by  quo  war- 
ranto, and  cannot  maintain  a  bill  in  equity  to 
enjoin  the  commissioners  from  acting  as  such 
over  his  land.  Bodman  v.  Lake  Fork  Special 
Drainage  Dist.  132  111.  439,  24  X.  E.  630. 

In  a  proceeding  to  enlarge  a  drainage  district, 
the  decision  of  the  commissioners  that  the  lands 
so  added  are  Involved  in  the  same  system  of 
drainage  and  require  for  outlet  the  drains  of 
the  district  is  not.  In  the  absence  of  fraud,  a 
subject  of  Inquiry  in  quo  warranto  proceedings, 
where  such  commissioners  are  invested  by  law 
with  the  discretion  of  determining  that  ques- 
tion. I*eople  ex  rel.  Samuel  v.  Cooper,  139  111. 
461,  29  X.  E.  872. 

The  fact  that  a  section  of  the  drainage  law, 
vesting  the  drainage  commissioners  with  power 
to  enlarge  the  boundaries  of  their  district,  falls 
to  prescribe  the  mode  of  procedure  or  the  no- 
tice to  be  given  to  the  owners  of  land  sought  to 
be  annexed,  will  not  be  construed  as  conferring 
upon  such  commissioners  the  power  to  annex 
such  lands  without  giving  the  owners  thereof 
the  right  to  be  heard  upon  the  question  whether  a 
proper  petition  has  been  presented,  and  whether 
their  lands  are  Involved  In  the  same  system  of 
drainage,  and  require  for  outlets  the  drains  of 
the  district ;  but  such  statute  will  be  construed 
as  requiring  the  same  procedure  and  notice  as 
are  required  In  the  organization  of  the  original 
drainage  district.     Mason  &  T.  Special  Drainage 


CONNECTICXJT  SUPREME  CJOUBT  OF  EbBORS. 


Jan.» 


Dist.  ▼.  Griffin,  134  111.  330,  25  N.  E.  095,  Af- 
lirmlDg  28  111.  App.  561. 

One  who,  having  due  notice  of  a  hearing  on  a 
petition  to  annex  his  land  to  a  drainage  dis- 
trict, suffers  default,  cannot,  on  the  hearing  as 
to  the  amount  of  the  assessment.  Insist  that  no 
assessments  shall  be  made  against  him  because 
his  land  Is  not  benefited.  Trigger  v.  Drainage 
Dist,  No.  1,  103  111.  230.  61  N.  E.  1114. 

3.  Procedure;  method  of  asaeBsment. 

In  laying  assessments  for  the  construction  of 
drainage  works  the  report  of  the  engineer  or 
surveyor  must  state  with  particularity,  as  nearly 
as  may  be  In  his  opinion,  the  proportion  of  bene- 
fit to  be  derived  from  such  drainage  by  every 
road  and  lot  or  portion  of  lot,  not  stating  a 
lump  sum  for  roads  generally.  Essex  County  v. 
Rochester  Twp.  42  U.  C.  Q.  B.  523. 

One  not  a  resident  within  the  limits  of  any 
of  the  municipalities  which  embrace  the  area 
assessable  for  a  sewer  is  not  disqualified  to  act 
as  assessor  by  reason  of  owning  a  mortgage  on 
some  of  the  laud  included  in  the  sewer  district. 
State,  King,  Prosecutor,  v.  Reed,  43  N.  J.  L. 
186,  Afilrmed  In  48  N.  J.  L.  370,  5  Atl.  178. 

The  manner  of  making  assessments  on  lands 
benefited  by  the  construction  of  a  sewer  is  left 
to  the  discretion  of  corporate  authorities  of  a 
municipality,  under  a  statute  providing  that 
the  estimated  cost  and  assessment  shall  be  made 
upon  the  property  benefited  thereby  in  such 
equitable  manner  as  the  common  council  shall 
deem  Just.  Elkhart  v.  Wickwire,  121  Ind.  331, 
22  N..  E.  342. 

In  the  absence  of  any  statutory  direction  as 
to  how  a  sewer  assessment  is  to  be  made,  a 
power  to  make  it  by  ordinance  would  seem  to 
be  Incident  to  a  p^wer  to  charge  the  cost  of 
construction  upon  abutting  property.  Erie  v. 
Flint,  8  Pa.  Co.  Ct.  482. 

To  be  legal  and  effectual,  an  act  authorizing 
the  construction  of  a  sewer  must  go  beyond  a 
mere  direction  to  assess  the  cost,  or  a  part  of 
it,  upon  the  lots  drained,  and  establish  some 
constitutional  rule  for  apportioning  the  burden, 
designate  the  property  out  of  which  the  tax  is 
to  be  made,  and  fix  some  certain  standard  of  as- 
sessment. The  legislature  cannot  commit  to 
the  discretion  of  others  the  fixing  of  the  method  ; 
and  when,  under  a  statute  deficient  in  these  re- 
spects, the  sewer  commissioners  return  an  as- 
sessment as  in  their  judgment  just  and  equita- 
ble, without  showing  that  it  Is  confined  to,  or 
even  Imposed  on,  the  property  drained  by  the 
sewer,  or  alluding  even  to  the  benefits  conferred, 
without  any  Intimation  that  the  assessment  has 
any  reference  to  benefits :  and  the  fact  Is  that 
It  was  made  according  to  surface  area  of  the 
proximate  lots, — the  assessment  Is  Invalid. 
State,  New  Brunswick  Rubber  Co.,  Prosecutor, 
V.  New  Brunswick  Street  &  Sewer  Comrs.  38  N. 
J.   L.  190,  20  Am.  Rep.  380. 

A  charter  provision  that  sewer  taxes  shall  be 
assessed  upon  the  property  specially  benefited 
In  an  amount  equal  to  the  contract  price  of  con- 
struction is  not  Inconsistent  with  a  further  pro- 
vision that  the  premises  specially  benefited  by 
the  improvement  shall  be  assessed  according  to 
the  benefits,  where  it  Is  shown  that  the  contract 
price  does  not  exceed  the  whole  amount  of  ben- 
efits derived  by  the  property  assessed.  Adams 
V.  Bay  City,  78  Mich.  211,  44  N.  W.  138. 

A  statutory  provision  authorizing  the  appor- 
tionment of  a  drain  tax  to  be  made  upon  the 
per  cent  of  benefits  to  accrue,  instead  of  In  dol- 
lars and  cents,  is  not  unjust,  where  the  drain 
is  conducive  and  necessary  to  public  health. 
Brady  v.  Hayward,  114  Mich.  326.  72  N.  W.  233. 

A  statute  designating  a  fixed  sum  per  linear 
foot  front  as  the  basis  of  a  sewor  assessment  to 
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defray  a  portion  of  the  cost  of  Its  conatructioD 
Is  not  unconstitutional  as  a  taking  of  property 
without  due  process  of  law,  although  it  fails  t& 
afford  the  taxpayer  a  hearing  upon  the  rule  or 
principle  of  apportionment.  People  ew  rel. 
Scott  V.  Pitt,  169  N.  Y.  521,  58  L.  R.  A.  372, 
62  N.  E.  062. 

A  statute  authorizing  the  assessment  of  prop- 
erty abutting  on  a  sewer  for  the  cost  thereof 
according  to  the  front-foot  rule  is  constitutional. 
Minneapolis  &  St.  L.  B.  Co.  v.  Lindquist  (Iowa) 
93  N.  W.  103. 

See  further  on  this  question  note  to  Heffner 
V.  Cass  and  Morgan  Counties,  58  L.  R.  A.  853. 

A  direction  by  the  common  council  that  a 
sewer  assessment  be  levied  upon  land  within  a 
designated  portion  of  the  city  is  not  addressed 
to  the  assessors  individually,  and  may  be  carried 
out  by  their  successors  in  ofllce.  Hooker  v. 
Rochester,  30  N.  Y.  Supp.  297. 

The  future  improvement  of  land  laid  out  for 
lots,  but  which  still  remains  farming  land  ix» 
appearance,  may  be  considered  in  assessing  the 
property  for  a  trunk  sewer  by  which  it  is  bene- 
fited. McKee  Land  &  Improv.  Co.  v.  Swlke- 
hard,  23  Misc.  21,  51  N.  Y.  Supp.  399 ;  McKee 
Land  &  Improve.  Co.  v.  Williams,  63  App.  Div. 
553,  71  N.  Y.  Supp.  1141. 

The  correct  rule  to  apply  in  the  assessment 
of  lands  for  artificial  drainage  is  to  assess  such 
lands  according  to  the  amount  of  waterfall  that 
needs  artificial  drainage  so  as  to  render  it  suit- 
able for  the  purposes  to  which  It  may  reason- 
ably be  put,  and  not  by  simply  estimating  the 
amount  of  its  watershed.  Blue  v.  Wentz,  54 
Ohio  St.  247,  43  N.  E.  493. 

The  commissioners  of  sewers  attempted  to  cut 
a  new  channel  for  a  river  and  assess  the  expense 
upon  several  towns  by  general  tax,  so  much 
to  each  town  generally,  and  it  was  resolved  that 
none  could  be  taxed  towards  the  reparation  of 
sewers,  but  those  who  had  prejudice,  damage,  or 
disadvantage  by  the  nuisance  or  default,  and 
who  might  have  benefit  and  profit  by  the  refor- 
mation or  removal  of  them,  and  that  the  assess- 
ment ought  to  have  these  qualities:  (1)  It 
ought  to  be  according  to  the  quantity  of  the 
lands,  tenements,  and  rents  of  the  respective 
owners  liable  therefor,  and  by  the  number  of 
acres  and  perches;  (2)  according,  to  the  rate 
of  every  person's  portion,  tenure,  or  profit,  or 
the  quantity  of  the  common  of  pasture,  of  fish- 
ing, or  other  commodity:  and  therefore  it  was 
resolved  that  the  tax  generally  of  a  several  sum 
in  gross  upon  the  town  was  not  warranted. 
Isle  of  Ely's  Case,  10  Coke,  141. 

The  assessing  of  drainage  assessments  against 
a  whole  lot,  or  part  of  a  lot,  owned  by  one  per- 
son, when  only  some  of  the  acreage  was  bene- 
fited, for  the  value  of  such  benefit,  is  not  errone- 
ous.    Re  McLean,  45  U.  C  Q.  B.  325. 

On  certiorari  defendant  justified  distress  for 
an  acre  tax,  and  whether  this  was  good  or  not, 
und  the  court  conceded  this  not  a  fit  way,  being 
to  put  the  commissioners  to  inquire  of  the  value 
of  every  acre.  Commissioners  of  Sewers  v.  New- 
burg,  3  Keble,  827. 

A  provision  of  the  drainage  laws  giving  an 
appeal  from  the  drainage  commissioners*  order 
confirming  special  assessments,  to  the  county 
surveyor,  treasurer,  and  sheriff,  who  are  consti- 
tuted an  appeal  board  with  power  to  Inquire  into 
and  pass  upon  the  amount  of  l>enefit8  which  will 
accrue  to  such  tract  of  land  and  whether  the 
assessment  made  by  the  commissioners  is  cor- 
rect. Is  not  unconstitutional,  as  conferring  ju- 
dicial powers  on  a  nonjudicial  body,  since  such 
board  does  not  exercise  judicial  powers  within 
the  meaning  of  the  term  as  used  In  the  clause 
in  the  Constitution  prohibiting  persons  in  one 
of  the  three  departments  of  the  state — legisla- 
tive,  executive,    and   judicial — from   exercising 
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any  power  belonging  to  the  other  departments. 
Owners  of  Lands  y.  People  es  rel.  Stookey,  113 
111.  296. 

Upon  The  trial  of  an  appeal  by  the  owner  of 
land  from  an  assessment  levied  thereon  by 
drainage  commissioners  for  benefits  thereto  by 
a  proposed  drainage,  the  Jury  may  take  Into 
consideration  the  benefit  the  owner  may  derive 
by  the  drainage  of  a  slough  which  separates  him 
from  other  land  belonging  to  him,  as  enabling 
him  to  cross  at  any  point,  and  obviating  the 
necessity  of  building  and  maintaining  a  bridge 
over  the  slough.  Spear  v.  Drainage  Comrs.  113 
111.  632. 

Under  the  Constitution  and  drainage  laws  of 
Illinois,  the  drainage  commissioners  of  a  drain- 
age district  cannot  assess  the  lands  situated 
therein  for  the  cost  of  the  proposed  drainage, 
for  a  sum  in  excess  of  the  benefits  which  such 
lands  will  receive  thereby.  Havana  Twp.  v. 
Keisey,  120  111.  482,  11  N.  E.  256. 

To  sustain  an  assessment  for  sewer  purposes 
where  the  assessors  are  required  to  be  disin- 
terested freeholders,  and  to  levy  the  assess- 
ment on  the  owners  benefited  In  proportion,  as 
nearly  as  may  be,  to  the  advantage  deemed  to 
accrue  to  each,  it  is  essential  that  the  proceed- 
ings show  upon  their  face  that  the  assessors 
possessed  the  requisite  qualifications,  and  that 
their  report  show,  not  only  that  the  assessment 
was  made  on  the  owners  benefited,  but  in  what 
proportion.  State,  Tims,  Prosecutor,  v.  New- 
ark. 25  N.  J.  L.  399. 

In  determining  whether  or  not  a  railroad 
right  of  way  is  benefited  by  the  drainage  in  a 
drainage  district,  the  Jury  have  a  right  to  take 
into  consideration  the  fact  that  such  drainage 
has  the  effect  to  reduce  the  volume  of  water  in 
a  natural  water  course  so  as  to  permit  the  com- 
pany to  maintain  a  smaller  bridge  and  opening 
on  its  right  of  way  across  the  same.  District 
No.  3  Drainage  Comrs.  v.  Illinois  C.  R.  Co.  158 
111.  353,  41  N.  E.  1073. 

Where  a  drainage  law  provides  that  a  Jury 
shall  award  and  assess  damages  and  benefits  in 
favor  of  and  against  each  tract  of  land  In  a 
drainage  district  separately,  in  the  proportion 
in  which  such  tract  will  be  damaged  or  bene- 
fited, and  shall  in  no  case  assess  land  in  a  great- 
er amount  than  it  will  be  benefited,  or  for  more 
than  its  proportionate  share  of  the  estimated 
cost  of  the  work, — it  is  indispensable,  for  the 
determination  of  these  questions,  that  every 
fact  materially  affecting  the  extent  and  char- 
acter of  the  work,  and  a  reasonable  estimate  of 
the  cost  thereof,  shall  be  before  the  Jury. 
Badger  v.  Inlet  Drainage  Dist.  141  III.  540,  31 
N.  E.  170. 

*  A  law  authorizing  sewer  commissioners  to 
levy  upon  benefited  estates  a  "proportional  part 
of  the  cost  thereof,  not  exceeding,"  etc.,  must 
be  taken  to  mean  proportional  to  the  special 
benefit  received.  Hall  v.  Boston  Street  Comrs. 
177  Mass.  434,  59  N.  E.  68. 

Lots  within  the  city  limits,  near  the  com- 
pact part  of  the  city,  with  houses  around  them, 
though  not  in  th^ir  immediate  vicinity,  must, 
for  purposes  of  sewer  assessment,  be  regarded 
as  city  lots,  and  not  as  agricultural  lands. 
Bishop  V.  Tripp,   15  R.  I.  466,  8  Atl.  692. 

The  findings  and  report  of  the  engineer  un- 
der the  drain  statutes  should,  when  adopted  by 
the  county  board,  be  accepted  as  prima  facie 
evidence  of  the  benefits  conferred  upon  each 
tract  of  land.  Dodge  County  v.  Acom,  01  Neb. 
876.  85  N.  W.  292. 

The  assessment  of  lots  for  the  cost  of  a  sewer 
according  to  the  number  of  square  feet  in  each 
lot,  under  a  statute  providing  for  the  payment 
of  the  cost  of  sewers  according  to  a  front-foot  | 
rule,  is  a  harmless  error  when  the  lots  are  all 
60  L,  R.  A. 


the  same  length.     Minneapolis  &  St.  L.  R.  Co. 
V.  Lindqulst  (Iowa)  93  N.  W.  103. 

An  overestimate  in  the  number  of  square  feet 
In  the  estate  of  a  person  assessed  for  construc- 
tion of  a  sewer  does  not  invalidate  the  assess- 
ment if  the  estate  was  assessed  no  more  than 
its  Just  proportion  of  the  expenses.  Keith  v. 
Boston,  120  Mass.  108. 

In  case  a  sewer  constructed  along  several 
streets  is  a  unity,  the  assessment  may  be  made 
for  the  whole  work  under  one  proceeding. 
Grimmell  v.  Des  Moines,  57  Iowa,  144,  10  N.  W. 
330. 

Under  the  New  York  acts  for  the  drainage 
of  swamps,  the  acquisition  of  the  title  to  the 
easement  is  not  essential  to  the  laying  and  con- 
firmation of  an  assessment  for  the  damages  to 
be  occasioned.  Re  Swan,  33  Hun,  200,  Distin- 
guishing People  ex  rel.  Williams  v.  Haines,  40 
N.  Y.  587,  on  the  ground  that  the  latter  case 
was  under  a  special  act  which  is  more  restric- 
tive than  the  general  law. 

The  fact  that  a  portion  of  a  sewer  connecting 
with  the  main  sewer  had  been  constructed  across 
land  of  defendant  without  condemning  it  does 
not  relieve  him  from  liability  on  the  tax  bill 
for  the  portion  legally  constructed.  Miller  v. 
Anheuser,  2  Mo'.  App.  168. 

In  a  proceeding  to  assess  the  cost  of  a  sewer 
improvement  the  court  will  not  inquire  Into 
the  methods  which  induced  the  municipality  to 
make  the  improvement.  Park  Ecclesiastical 
Soc.  V.  Hartford,  47  Conn.  89. 

Where  a  statute  provides  for  assessments  for 
sewers  made  in  any  "street,"  that  term  means 
public  streets,  either  by  lay-out  or  by  dedica- 
tion and  acceptance.  Bishop  v.  Tripp,  15  R. 
I.  466,  8  Atl.  692. 

Irregularities  in  the  mode  of  making  assess- 
ments for  drainage  purposes,  which  can  be  in- 
terposed when  the  commissioners  make  the  con- 
firmation, will  be  waived  by  failure  to  interpose 
them  at  that  time.  Morrell  y.  Union  Drainage 
Dist.  No.  1,  118  111.  139,  8  N.  B.  675. 

A  municipal  corporation  cannot  assess  the 
value  of  a  sewer  upon  valuation  of  abutting 
property  in  its  improved  condition,  but  the  as- 
sessment must  be  made  on  the  basis  of  the  value 
of  the  land  independent  of  the  buildings,  which 
should  be  settled  at  the  time  the  improvement  is 
made.     Boston  v.  Shaw,  1  Met.  130. 

The  Invalidity  of  a  provision  of  a  city  or- 
dinance exempting  persons  paying  a  specified 
sum  Into  the  treasury  from  future  assessments 
for  the  expense  of  constructing  a  sewer  does 
not  render  void  the  assessments  made  against 
other  property  owners,  where  the  amount  of 
such  assessments  was  not  increased  by  such 
exemptions.     Page  v.  St.  Louis,  20  Mo.  136. 

Other  ordinances  of  a  municipal  corporation, 
providing  for  the  construction  of  lateral 
branches  to  an  out-fall  sewer,  may  be  introduced 
at  the  confirmation  of  assessments  for  the  con- 
struction of  such  out-fall  sewer  under  an  or- 
dinance providing  for  openings  on  both  sides, 
for  the  purpose  of  showing  good  faith  in  the 
city  in  carrying  out  its  provisions  for  lateral 
connections,  so  as  to  Justify  the  assessment  of 
property  not  abutting  upon  such  lateral  sewer. 
Gray  v.  Cicero,  177  111.  459,  53  N.  E.  91. 

In  a  proceeding  under  the  law  to  establish 
a  ditch,  the  opinion  of  witnesses  acquainted 
with  the  property  affected,  as  to  its  value  with 
and  without  the  ditch,  is  proper  evidence,  al- 
though they  may  not  give  an  opinion  as  to  the 
amount  of  the  benefits  or  damages  resulting  to 
the  land  by  the  construction  of  the  dltcli.  Yost 
V.  Conroy,  92  Ind.  464,  41  Am.  Rep.  156. 

It  is  competent  for  farmers,  being  In  the  im- 
mediate neighborhood  of  low  lands  which  it  is 
proposed  to  drain,  to  give  their  opinions  as  to 
what  extent,  if  any,  such  drainage  would  In- 
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crease  their  value,  in  the  trial  of  an  appeal  by 
the  owner  of  such  lands  from  the  assessment 
levied  thereon  by  the  drainage  commissioners. 
Spear  v.  Drainage  Comrs.  113  III.  632. 

In  assessing  a  comer  lot  which  abuts  length- 
wise on  a  sewer  improvement,  but  fronts 
breadthwise  on  another  street  and  not  on  the 
improvement,  the  lot  should  be  deemed  as  front- 
ing breadthwise  on  the  improvement,  and  be 
assessed  for  the  frontage  it  would  have  thereon 
In  such  case :  and  such  rule  Is  not  affected  by  a 
statutory  provision  that  the  council  may  ex- 
empt from  assessment  such  portion  of  the  front- 
age of  corner  lots  as  to  it  may  seem  equitable. 
Cincinnati  v.  Honnigfort,  32  Ohio  L.  J.  32 ; 
Blnnchard  v.  Columbus,  8  Ohio  S.  &  C.  P.  Dec. 
676. 

A  court  win  not  Interfere  with  the  discretion 
of  a  city  council,  to  which  the  matter  has  been 
delegated,  in  apportioning  the  assessment  upon 
a  comer  lot  in  front  and  on  the  side  of  which 
sewers  are  constructed,  where  it  is  not  shown 
that  the  discretion  has  been  wantonly  used  or 
has  been  abused.  Cincinnati  v.  Wewell.  9  Ohio 
Dec.  Reprint,  677. 

4.  Apportionment    and    equalisation. 

When  part  of  an  assessment  for  a  sewer  lo- 
cated in  three  towns  has  been  properly  appor- 
tioned to  one  of  them,  the  tact  that  such  por- 
tion has  been  Improperly  assessed  and  distrib- 
uted among  the  individual  landowners  in  such 
town  does  not  alTect  the  validity  of  the  total 
assessment  on  the  town,  provided  the  town  was 
benefited  upon  the  entire  tract  within  Its  lim- 
its. State,  King,  Prosecutor,  v.  Reed.  43  N.  J. 
L.  180,  Affirmed  in  48  N.  J.  L.  370,  5  Atl.  178. 

In  determining  the  relative  portions  which 
the  several  towns  for  Which  a  system  of  sewer- 
age is  established  shall  contribute  to  the  cost 
of  its  construction,  the  value  of  the  personal 
property  in  them  may  be  taken  Into  considera- 
tion. He  Kingman,  170  Mass.  Ill,  48  N.  E. 
1075. 

Where  a  drainage  work  initiated  in  a  higher 
municipality  obtains  an  outlet  in  a  lower  mu- 
nicipality, the  assessment  for  "outlet  liability," 
provided  for  by  statute,  is  limited  to  the  cost 
of  the  work  at  such  outlet.  Sutherlaud-Innes 
Co.  V.  Romney  Twp.  30  Can.  S.  C.  495. 

An  assessment  on  lands  for  the  construction 
of  a  ditch,  under  a  statute,  cannot  be  enforced 
where  the  report  of  the  appraisers  of  benefits 
and  damages  failed  to  show  that  they  made  a 
division  of  the  coats  of  the  construction  of  the 
ditch  among  the  owners  of  the  lands  affected, 
as  required  by  the  statute.  Bogart  v.  Castor. 
87  Ind.  244. 

After  a  .sewer  assessmeni  apportioned  equally 
between  the  city  and  the  property  benefited  has 
been  declared  invalid,  a  second  assessment, 
which  imposes  two  thirds  of  the  cost  of  im- 
provement upon  the  property  benefited,  with  a 
proviso  that  property  owners  who  have  paid  the 
former  assessment  shall  be  exempt  from  further 
demaud,  constitutes  an  unlawful  discrimination 
between  the  property  of  persons  taxed,  and  can- 
not be  sustained.  White  v.  Saginaw,  67  Mich. 
83,  34  N.  W.  255. 

In  the  absence  of  a  statutory  direction,  a 
sewer  assessment  need  not  be  apportioned 
throughout  the  taxing  district  by  the  common 
council  authorizing  the  improvement :  but  they 
may  properly  devolve  the  duty  upon  one  or  more 
assessors.  Warren  v.  Grand  Haven,  30  Mich. 
24. 

Mere  failure  to  provide  for  the  apportioning 
of  taxes  according  to  the  special  benefits  re- 
ceived, in  a  statute  authorizing  a  city  to  pro- 
vide for  the  consti*uction  of  sewers  and  drains 
and  to  tax  the  cost  thereof  upon  the  lots  or 
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ground  in  the  district  in  which  the  sewer  is 
situated,  does  not  render  it  unconstitutional 
and  void,  the  city  under  such  circumstances  hav- 
ing the  right  to  adopt  any  mode  that  is  fair 
and  legal.  Gilmore  v.  Hentig.  33  Kan.  156.  5 
Pac.  781. 

The  omission  of  the  assessora  under  a  drain- 
age act  to  certify  that  they  made  the  assess- 
ments which  they  Judged  to  be  in  proportion  to 
the  11  coming  benefits,  will  not  invalidate  the 
proceedings  If  such  was  the  principle  in  fact 
governing  their  action.  State.  Britton,  Prose- 
cutor, V.  Blake,  35  N.  J.  L.  208. 

When  the  assessors  of  sewer  expenses  acted 
within  the  scope  of  their  authority  in  adopting 
a  uniform  rule  for  assessing,  the  rule  cannot 
be  attacked  in  collateral  proceedings,  no  matter 
how  apparently  inequitable  the  assessment  may 
l)e  in  Isolated  cases.  The  assessment  must 
stand  or  fall  as  a  whole.  Ithaca  v.  Babcock. 
72  App.   DIv.   260.  76   N.  Y.  Supp.  49. 

A  sewer  assessment  required  by  charter  to 
be  levied  upon  'property,  the  value  of  which  Is 
increased  by  the  Improvement,  and  which  the 
resolution  of  the  council  directs  to  be  assessed 
against  the  premises  improved  thereby,  is  void 
where  the  certificate  attached  to  the  assessment 
roll  merely  shows  that  the  assessment  was  made 
pursuant  to  the  resolution  of  the  council,  which 
may  mean  no  more  than  in  obedience  to  its  com- 
mand.    Warren  v.  Grand  Haven,  30  Mich.  24. 

The  tax  roll  of  a  sewer  assessment  required 
by  charter  to  be  assessed  according  to  the  bene- 
fits derived  from  the  improvement  must  show 
expressly  that  the  assessment  was  made  on  that 
basis ;  and  it  should  also  appear  that  the  bene- 
fits to  the  whole  property  included  In  the  taxing 
district  will  equal  the  whole  cost  of  the  pro- 
posed work.  Adams  v.  Bay  City.  78  Mich,  211, 
44  N.  W.  138, 

A  pi-ovision  in  a  drainage  law  requiring  the 
county  court,  after  a  drainage  district  has  been 
formed  and  the  commissioners  have  found  the 
sum  necessary  to  be  raised  by  special  assess- 
ment to  perform  the  proposed  drainage,  to  call 
a  jury  to  apportion  the  tax  according  as  the 
property  may  be  severally  benefited,  does  not 
make  such  law  unconstitutional  as  violating  a 
constitutional  clause  requiring  the  special  as- 
sessments to  be  levied  by  the  commissioners,  or 
corporate  authorities ;  since  the  Jury  have  noth- 
ing to  do  with  fixing  the  aggregate  sum  to  be 
raised,  and  therefore  cannot  l>e  said  to  levy 
the  assessment.     Huston  v.  Clark,  112  III.  345. 

5.  For  tchat  may  be  laid. 

Benefited  property  is  only  liable  for  the  actu- 
al expense  of  constructing  the  sewer.  Re 
Fifth  Ave.  Sewer,  3  Pittsb.  278.  4  Brewst.  (Pa.) 
364. 

The  cost  of  an  entire  system  of  sewerage  in- 
cluding an  outlet  constmcted  outside  the  limits 
of  a  town,  also  a  sum  of  money  paid  for  a 
right  of  flowage  through  another  sewer  outside 
the  limits,  may  all  be  assessed  upon  land  with- 
in the  town  according  to  benefits  received.  But- 
ler V.  Montclalr,  67  N.  J.  L.  426,  51  Atl.  494. 

The  mere  fact  that  a  charter  provision  au- 
thorizing the  construction  of  a  district  sewer 
of  dimensions  larger  than  necessary  for  the 
drainage  of  the  district  so  that  other  districts 
may  drain  Into  it,  and  compelling  the  district 
to  pay  the  additional  cost  of  such  increased  di- 
mensions, is  oppressive  or  unequal  in  its  op- 
eration, does  not  i^ender  it  void.  Kansas  City 
use  of  Adkius  v.  Richards.  34  Mo.  App.  521. 

An  assessment  on  land  in  a  reclamation  dis- 
trict is  not  Invalid  because  it  Includes  a  sum 
for  the  purpose  of  erecting  a  pump  and  main- 
taining it.  Swamp  Land  Dist.  No.  150  v.  Sil- 
ver, [)S  Cal.  51,  32  Pac.  866. 
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A  municipal  corporation  bas  no  ri^bt  to 
<;ban;e  tbe  cost  of  constructing  flusb  tanlcs  at 
tbe  dead  ends  of  a  sewer  to  tbe  fund  collected 
by  special  assessments  for  tbe  construction  of 
«ucb  sewer,  under  an  ordinance  wblcb  does  not 
provide  for  the  construction  of  such  flusb  tanks, 
although  tbe  same  are  necessarily  beneficial  for 
the  perfect  worlclng  of  tbe  system.  People  cje 
rel.  McCornack  v.  McWetby,  177  111.  334,  52 
N.  E.  470. 

An  act  authorizing  and  directing  tbe  trus- 
tees of  a  designated  reclamation  district  to 
make  up  a  sworn  statement  In  detail  of  tbe  total 
cost  and  incidental  expenses  of  the  work  of 
reclamation  therein,  "based  upon  tbe  books  and 
Touchers  thereof,"  and  to  "report"  tbe  same  to 
the  board  of  supervisors ;  whereupon  such  board 
must  appoint  commissioners  to  value  and  assess 
on  tbe  lands  of  tbe  district  "the  whole  amount 
so  reported"  in  proportion  to  benefits  resulting 
•or  to  result  therefrom. — is  unconstitutional  as 
an  attempt  by  tbe  leglsiatuiie  to  levy  an  assess- 
ment upon  tbe  lands  of  tbe  district, — the 
amount  being  tbe  sum  total  shown  by  tbe  books 
and  vouchers,  without  reference  to  tbe  nature 
or  character  of  tbe  charges  in  the  books,  calling 
for  and  admitting  of  no  question  as  to  the  cor- 
rectness of  such  books  and  vouchers  or  charges, 
and  Irrespective  of  any  question  as  to  whether 
the  law  authorizing  and  providing  for  the  work 
lias  been  complied  w^ith.  People  v.  Houston,  54 
Cal.  536. 

Where  a  street  bas  been  paved  at  the  expense 
of  the  abutting  owner,  and  the  pavement  is  torn 
up  for  the  construction  of  a  sewer,  it  cannot  be 
repaved  at  the  expense  of  tbe  abutting  owner, 
but  must  be  restored  by  tbe  city,  and  the  ex- 
pense must  be  accounted  as  part  of  the  work  of 
constructing  the  sewer.  Burlington  v.  Palmer, 
«7  Iowa.  681,  25  N.  W.  877. 

An  assessment  levied  by  commissioners  of  a 
drainage  district  organized  under  tbe  drainage 
laws  of  Illinois  for  the  purpose  of  meeting  an 
Indebtedness  created  by  such  commissioners  in 
advance  is  unauthorized  and  void.  Winklemann 
V.  Moredock  &  1.  Landing  Iirainage  DIst.  170 
III.  37,  48  X.  E,  715. 

An  assessment  levied  for  the  purpose  of  pay- 
ing tbe  outstanding  liabilities  of  a  drainage  dis- 
trict without  any  definite  information  as  to 
the  amount,  nature,  and  chai'acter  of  such  lia- 
bilities is  void  as  not  coming  within  the  limited  ; 
purpose  specified  in  the  Constitution  and  drain- 
age laws  of  Illinois,  confining  tbe  levy  of  assess- 
ments in  such  districts  to  pay  for  the  construc- 
tion of  levees,  drains,  and  ditches,  and  for  the 
repair  of  those  already  constructed.     Ibid. 

Under  a  power  "to  assess  tbe  cost  and  expense 
of  constructing  a  sewer  upon  benefited  prop- 
erty." tbe  expenses  of  making  tbe  assessment 
cannot  be  included  In  the  assessment,  as  the  lan- 
guage of  the  Constitution  is  too  uncertain  to 
warrant  an  additional  burden  on  private  prop- 
erty. Harrlsburg  City  v.  Eby,  16  Pa.  Co.  Ct. 
124. 

But  In  Michigan  it  was  held  that  a  sewer  as- 
sessment  is  not  invalid  because  the  warrant  at- 
tached to  the  tax  roll  permits  the  collector  to 
add  2  per  cent  for  bis  fees.  Warren  v.  Grand 
Haven,  30  Mich.  24. 

The  imposition  of  tbe  cost  of  maintaining 
public  aewers  by  special  assessment  upon  prop- 
erty owners  who  have  already  been  assessed  for 
tbe  cost  of  their  construction,  in  case  they  make 
use  of  them,  does  not  deprive  them  of  property 
without  due  process  of  law.  but  is  matter  of 
public  policy  for  the  legislature,  since  they  re 
ceive  a  special  benefit  from  the  construction  of 
tbe  sewer  in  the  privilege  of  discharging  their 
private  sewers  Into  It,  even  if  they  are  not 
«ntltied  to  tbe  free  use  of  It.  Carson  v.  Brock-  * 
60  L.  R.  A. 


ton   Sewerage  Comrs.  182  U.   S.   398,  45  L.  ed. 
1151,  21  Sup.  Ct.  Rep.  860. 

A  municipality  empowered  to  assess  only  for 
laying  main  sewers,  not  for  maintaining  or  re- 
pairing them,  tbe  property  served  or  benefited 
thereby,  cannot  levy  an  assessment  on  property 
upon  the  line  of  a  sewer  built  by  private  per- 
sons and  conveyed  to  It  either  for  the  expense 
of  relaying  it  at  a  different  grade  to  accommo- 
date an  extension,  or  of  constructing  tbe  exten- 
sion. Boyden  v.  Brattleboro,  65  Vt.  504.  27  Atl. 
164. 

6.  Rights  of  property  otcner. 

A  number  of  the  cases  dealing  with  tbe  rights 
of  the  property  owner  have  been  collected  In 
preceding  subdivisions,  to  which  attention  Is 
directed.  But  u  summary  of  the  holdings  may 
be  made  here  in  Immediate  connection  with  the 
question  of  the  assessment.  Curtesy  and  fair 
dealing  entitle  one  who  is  to  be  charged  with 
the  expense  of  a  drain  to  a  voice  In  tbe  deter- 
mlnutlon  of  whether  or  not  It  shall  be  con- 
structed. This  right,  however,  Is  not  usually 
secured  by  constitutional  provisions,  and  in 
some  instances  to  give  tbe  taxpayer  anything 
like  a  veto  power  on  the  improvement  proceed- 
ing might  work  serious  Injury  to  the  public  In- 
terests. 

Assessments  for  local  purposes,  such  as  a 
drainage  system,  charged  upon  the  property 
benefited  In  proportion  to  the  benefit  received, 
are  not  taxes  within  a  county  government  act 
providing  that  no  tax  shall  be  levied  upon  any 
district  until  the  proposition  to  levy  the  same 
has  been  submitted  to  the  qualified  electors. 
Holley  V.  Orange  County,  106  Cal.  420,  39  Pac. 
700. 

Upon  tbe  question  whether  or  not  particular 
property  shall  be  charged  with  the  Improve- 
ment, its  owner  should  be  entitled  to  a  hear- 
ing if  there  is  any  doubt  about  the  improve- 
ment being  for  bis  benefit.  There  certainly  can 
be  no  power  In  tbe  government  to  charge  partic- 
ular land  with  the  expense  of  a  drain  wblcb  was 
entirely  for  tbe  benefit  of  the  public  or  of  other 
private  property  while  the  taxing  power  Is  not 
subject  to  many  of  the  constitutional  restric- 
tions, yet  it  must  be  exercised  along  well-estab- 
lished lines,  so  that  the  cost  of  an  improvement 
which  is  for  the  benefit  of  the  public  must  be 
borne  by  a  general  tax.  The  oniy  Justification 
for  a  local  tax  is  that  the  particular  Improve- 
ment Is  for  the  benefit  of  a  limited  territory, 
and  that  with  respect  to  such  Improvement  such 
territory  should  be  regarded  as  the  public,  and 
bear  the  cost.  Tbe  taxpayer  should  also  be  ac- 
corded a  bearing  as  to  the  validity  and  amount 
of  tbe  tax.  Tbe  constitutional  guaranty  of  due 
process  of  law  has  been  Invoked  with  reference 
to  such  assessments. 

But  due  process  of  law  In  tbe  enforcement  of 
a  drainage  assessment  exists  If  It  can  be  en- 
forced only  by  legal  proceedings  in  which  any 
defense  going  either  to  Its  validity  or  amount 
can  be  pleaded.  Hagar  v.  Iteciamation  Dist.  No. 
108.  Ill  U.  S.  701,  28  L.  ed.  569.  4  Sup.  Ct. 
Uep.  663. 

Wbenever  by  tbe  laws  of  the  state  or  by  state 
authority  a  lax,  assessment,  servitude,  or  other 
burden  Is  Imposed  upon  property  for  public  use, 
such  as  tbe  drainage  of  swamp  lands,  and  those 
laws  provide  for  a  method  of  confirming  or  con- 
testing tbe  charge  thus  Imposed  In  the  ordinary 
courts  of  Justice  with  such  notice  to  tbe  person, 
or  such  proceedings  with  regard  to  tbe  prop- 
erty, as  Is  appropriate  to  the  nature  of  the  case, 
tbe  Judgment  of  such  proceedings  cannot  be 
said  to  deprive  the  owner  of  such  property 
without  due  process  of  law  Davidson  v.  New 
Orleans,  1)6  U.  S.  97,  24  L.  ed.  616. 


286 


Connecticut  Supreme  Court  of  Errors. 


Jan., 


The  owner  of  land  In  a  drainage  district, 
which  has  been  oflSdally  assessed  for  benefits 
conferred  thereto  by  such  dnilnage,  cannot  be 
said  to  have  been  deprived  of  his  property  with- 
.out  due  process  of  law  where  the  drainage  law 
under  which  such  improvement  is  made  affords 
ample  opportunity  of  being  heard  upon  every 
question  of  fact  and  law,  and  he  fails  to  urge 
any  just  ground  of  defense,  and  suffers  judg- 
ment to  go  against  his  land,  to  satisfy  which  it 
is  about  to  be  sold.  Owners  of  Lands  v.  People 
fjp  rel  Stookey,  113  111.  206. 

Statutes  and  ordinances  authorizing  the  im- 
provement usually  safeguard  the  interests  of  the 
taxpayer  against  extravagance  and  other  things 
which  would  add  to  the  burdens  upon  the  tax- 
payer, and  he  is  entitled  to  the  benefit  of  these 
safeguards,  and  the  courts  will  see  that  he  has 
them. 

A  statute  limiting  the  amount  of  an  assess- 
ment for  any  Improvement  to  a  certain  percent- 
age to  the  value  of  the  lots  or  land  applies  to 
sewers.  Conner  v.  Cincinnati,  11  Ohio  C.  C. 
386. 

A  statutory  provision  that  in  no  case  shall 
assessments  for  sewers  exceed  a  specified  amount 
per  foot  front  Is  general  in  Its  nature,  and  ap- 
plies whether  the  assessment  be  by  the  foot 
front  or  by  benefits,  or  upon  duplicate  valua- 
tions. Toledo  use  of  Gates  v.  Lake  Shore  &  M. 
S.  R.  Co.  4  Ohio  C.  C.  113. 

Making  a  statutory  provision  limiting  assess- 
ments for  sewers  to  one  fourth  the  value  of  the 
property  assessed  applicable  only  in  cities  of 
a  certain  class  does  not  render  the  statute  ob- 
noxious to  a  constitutional  provision  requiring 
all  laws  of  a  general  nature  to  have  uniform 
operation  throughout  the  state.  Cincinnati  v. 
Connor,  55  Ohio  St.  92,  44  N.  E.  682. 

An  assesment  for  drain  taxes,  imposed  under 
a  statute  requiring  a  description  of  the  land 
benefited  by  the  drains,  is  void  where  the  lands 
are  described  as  10  acres  of  two  government 
sub-divisions  of  40  and  80  acrea  without  defin- 
ing the  positions  of  the  10-acre  parcels.  At  well 
V.  Zeluff,  26  Mich.  118. 

The  requirement  of  a  statute  that,  upon  the 
completion  of  a  sewer  a  tax  bill  for  the  assess- 
ment against  each  piece  of  land  be  made  out 
in  the  name  of  the  owner,  and  that  It  be  a  Hen 
upon  the  land  described,  is  directory  merely, 
and  the  lien  is  not  invalidated  by  the  fact 
that  a  name  other  than  thtit  of  the  owner  is 
inserted  by  mistake.  St.  Louis  use  of  Rotch- 
ford  V.  De  Noue,  44  Mo.  136. 

If  a  mistake  in  the  description  of  land  in- 
tended to  be  benefited  by  a  drainage  ditch  is 
caused  by  the  commissioner,  it  may  be  corrected 
and  the  assessment  enforced  where  the  land 
sought  to  be  benefited  is  made  clearly  to  ap- 
pear. Luzadder  v.  State  use  of  Rhine,  131  Ind. 
598,  31  N.  E.  453. 

An  erroneous  description  of  lands  upon  which 
a  sewer  assessment  is  levied  does  not  invalidate 
it  where,  by  the  city  charter,  the  common  coun- 
cil is  authorized  to  correct  errors  in  the  de- 
scription of  lands  on  which  an  assessment  is 
imposed.  Hooker  v.  Rochester,  30  N.  Y.  Supp. 
297. 

A  drainage  assessment  is  a  valid  lien  on  land 
as  against  a  collateral  attack  by  the  owner 
thereof,  although  such  lands  were  described  in 
the  drainage  proceedings  as  being  owned  by 
another  party  In  whose  name  the  land  appeared 
on  the  tax  duplicate,  under  a  statute  making  it 
sufllcient  notice  If  lands  affected  are  described 
as  belonging  to  the  person  who  appears  to  be 
the  owner  according  to  the  last  tax  duplicate, 
or  record  of  transfers.  Reed  v.  Kalfsbeck,  147 
Ind.  148,  45  N.  E.  476,  46  N.  E.  466. 

By  virtue  of  the  act  of  February  19,  1895.  { 
2,  when  the  benefit  to  property  accruing  from 
00  L.  R.  A. 


the  construction  of  a  ti'unk  sewer  is  prospective- 
only,  depending  upon  the  construction  and  con- 
nection of  another  sewer,  not  yet  built,  the  as- 
senment  is  to  be  made  at  the  time  of  the  con- 
struction of  the  trunk  sewer;  but  the  lien  of 
such  assessment  does  not  come  Into  existence 
until  the  connecting  sewer  is  built,  and  interest 
thereon  does  not  begin  to  run  until  the  confirma- 
tion of  the  assessment  for  the  connecting  sewer. 
Seaman  v.  Camden,  66  N.  J.  L.  516,  49  Atl.  977. 

The  right  of  a  municipal  corporation  to  levy 
a  special  assessment  for  the  construction  of  a 
sewer  cannot  be  questioned  on  the  ground  that 
the  ordinance  providing  for  its  construction  was- 
passed  before  the  necessary  steps  had  been  taken 
to  acquire  the  right  of  way  therefor  over  pri- 
vate property  beyond  the  corporate  limits.  The 
necessary  steps  to  condemn  or  otherwise  acquire- 
such  right  of  way  may  be  taken  after  the  assess- 
ment of  benefits  has  been  made  and  confirmed. 
Maywood  Co.  v.  Maywood,  140  111.  216,  29  N. 
E.  704. 

But  a  municipal  corporation  authorized  to 
construct  sewers  and  assess  the  lots  where  "the 
work  is  to  be  done*'  cannot  first  construct  the 
sewer  and  then  collect  the  assessments.  Har- 
per's Appeal,  109  Pa.  9,  1  Atl.  791. 

The  mere  passage  of  a  prior  ordinance  for 
the  construction  of  other  sewers  which  would 
effectually  drain  certain  lots  does  not  make 
such  lots  "already  provided  with  drainage,*' 
within  the  meaning  of  a  statutory  exemption 
from  assessment  for  sewers  of  lots  so  provided, 
where  the  prior  ordinance  was  never  carried 
into  execution,  although  still  unrepealed.  Cin- 
cinnati V.  Bickett,  26  Ohio  St.  49. 

Where  a  sewer  has  been  made  through  an  al- 
ley in  the  rear  of  a  lot,  on  which  there  Is  but 
one  improvement,  already  supplied  with  drainage 
by  the  sewer  previously  made  in  the  street  In 
front,  such  lot  cannot  be  assessed  for  the  alley 
sewer,  unless  there  Is  actual  drainage  into  it. 
Cincinnati  v.  Wewell,  9  Ohio  Dec.  Reprint,  677. 

Jury. 

It  Is  generally  held  that  the  taxpayer  is  not 
entitled  to  have  the  amount  of  his  assessment 
fixed  by  a  jury.  Such  proceedings  are  not  with- 
in the  class  of  cases  for  which  the  Constitution 
provides  a  jury  trial. 

Sewer  assessments,  like  other  assessments  for 
benefits,  are  a  kind  of  tax,  and  as  such  subject 
to  the  revision  of  a  court,  not  of  a  jury,  and 
a  statute  providing  for  such  assessments  Is  not 
unconstitutional  under  R.  I.  Const,  art.  1,  f  15, 
which  declares  that  the  right  of  trial  by  jury 
shall  remain  inviolate.  Bishop  v.  Tripp.  15  R. 
I.  466,  8  Atl.  692,  16  R.  I.  198,  14  Atl.  79. 

An  act  requiring  the  board  of  county  com- 
missioners to  ascertain  the  aggregate  cost  of 
a  drainage  ditch  and  apportion  the  same  to 
land  according  to  benefit  received,  is  not  in- 
valid on  the  ground  that  it  fails  to  provide  for 
an  impartial  tribunal  to  determine  the  benefits 
and  make  the  assessments.  State  es  rel  Lati- 
mer V.  Henry,  28  Wash.  38,  68  Pac.  368. 

The  drainage  law  authorizing  the  court  to  or- 
der a  special  assessment  to  be  made  by  the  com- 
missioners of  a  drainage  district  in  lieu  of  a 
Jury  does  not  conflict  with  any  provisions  of  the 
Illinois  Constitution.  The  right  of  a  trial  by 
Jury,  guaranteed  by  the  Constitution,  has  no 
bearing  on  a  question  of  this  character.  Nor 
Is  an  assessment  of  this  character  a  taking  or 
damaging  of  property  within  the  meaning  of 
that  clause  of  the  Constitution  prohibiting  the 
taking  or  damaging  of  private  property  for  pub- 
lic use  without  just  compensation.  BHggs  v. 
Union  Drainage  DIst.  No.  1,  140  III.  53,  29  N. 
E.  721. 

Even  the  Issues  formed  In  an  action  to  enforce 
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t>y  foreclosure  the  lien  of  an  aBBessment  on 
lands  for  the  constniction  of  a  ditch,  being  in 
the  nature  of  an  equitable  suit,  are  triable  by 
the  court,  and  not  by  a  Jury.  Laverty  v.  State 
*x  rel.  Hill,  109  Ind.  217,  9  N.  E.  774. 

But  the  owner  of  land,  on  appeal  to  the  coun- 
ty court  from  an  assessment  by  commissioners 
ot  a  drainage  district  under  a  clause  in  the 
•drainage  act  allowing  such  appeal  upon  the  sole 
ground  that  such  tax  is  a  greater  amount  than 
the  benedts  to  accrue  to  the  land  by  the  pro- 
posed drainage,  is  entitled  to  a  jury  if  he  de- 
mands one,  such  act  evidently  embracing  a  jury 
trial :  and  the  issue,  being  one  of  fact  as  to 
whether  or  not  the  land  Is  benefited,  and,  if 
mo,  the  amount,  is  one  properly  within  the  prov- 
ince of  a  jury.  Mascall  v.  Drainage  Dist.  122 
111.  020,  14  N.  B.  47. 

One  not  denied  a  jury,  and  whose  personal 
property  was  not  distrained,  cannot  question 
the  constitutionality  of  a  drainage  act  l)ecause 
It  provides  for  issues  of  fact  to  be  tried  by 
the  court  without  a  jury,  and  authorises  the 
commissioners  of  drainage  to  sell  personal  prop- 
erty for  the  payment  of  any  assessment  of  bene- 
fits  for  the  construction  of  a  ditch,  the  same  as 
s.  county  treasurer  is  empowered  to  do.  Scott 
V.  Brackett,  89  Ind.  413. 

7.  Other  matters. 

An  assessment  is  not  invalid  because  a 
taxing  district  or  assessing  district  was  not  es- 
tablished, where  the  assesmnent  is  for  the  con- 
struction of  a  trunk  sewer,  under  a  statute  pro- 
viding that  the  construction  of  main  or  trunk 
sewers  may  be  provided  for  without  regard  to 
districts.  Wilson  v.  Cincinnati,  5  Ohio  N.  P. 
€8. 

An  assessment  for  a  sewer  constructed  in 
parts  of  two  districts  Is  not  invalid  under  the 
-Ohio  statutes,  providing  for  the  division  of  mu- 
nicipal corporations  into  sewer  districts,  and 
that  where  a  corporation  is  so  divided  the  as- 
sessment provided  for  by  statute  shall  be  by 
•districts,  US  such  provisions  are  not  jurisdiction- 
al in  character.  Cincinnati  v.  Honnlgfort,  32 
Ohio  L.  J.  82. 

A  tax  bill  whereby  the  cost  of  constructing  a 
-district  sewer  is  assessed  against  the  property 
In  the  district  is  not  rendered  invalid  by  reason 
•of  the  fact  that  the  sewer  was  constructed  in 
the  center  of  a  street  forming  the  dividing  line 
between  that  and  another  district,  thereby  plac- 
ing one  half  of  the  width  of  the  pipe  in  the 
other  district,  coupled  with  the  further  fact  that 
the  surface  water  of  the  side  of  the  street  lo- 
cated outside  the  district  was  drained  into  it 
through  inlets  constructed  for  that  purpose.  St. 
Joseph  esp  rel.  Danaher  v.  Dillon,  61  Mo.  App. 
317. 

The  mere  fact  that  water  mains  of  city  water- 
works have  not  been  extended  along  a  8ti*eet 
In  which  a  sewer  has  been  constructed  will  not 
defeat  an  assessment  on  the  contiguous  property 
for  the  cost  of  the  sewer,  where  \h^  Bame  cnn 
be  used  without  the  city  water  for  all  puri>oses 
of  drainage  except  for  water-closet  purposes. 
Walker  v.  Aurora,  140  111.  402,  29  N.  E.  741. 

An  assessment  cannot  be  made  for  the  con- 
struction of  drains  which  are  laid  across  pri- 
vate property  without  right  so  that  the  act  con- 
stitutes a  trespass.  Re  Cheesebrough,  78  N.  Y. 
232,  Affirming  17  Hun,  561 ;  Re  Rhinelander,  68 
X.  Y.  105. 

In  case  the  original  assessment  of  benefits 
in  a  drainage  proceeding  proves  inadequate  to 
complete  the  work,  the  court  may,  upon  due  pe- 
tition and  notice,  reassess  benefits  in  order  to 
complete  the  work  or  pay  a  deficit  in  case  it  has 
been  completed,  under  a  statute  making  the 
flower  of  the  court  subject  to  the  limitations 
eo  L.  R.  A. 


that  the  entire  cost  of  the  improvement  must 
fall  upon  the  lands  benefited,  and  that  no  tract 
can  be  assessed  In  a  sum  exceeding  the  amount 
of  benefits  resulting  to  it  from  the  ditch,  but 
otherwise  giving  it  large  discretion  In  respect  to 
modifying,  equalizing,  and  changing  assess- 
ments. Rogers  v.  Voorhees,  124  Ind.  469,  24 
N.   E.  374. 

But  a  statute  authorizing  a  reassessment  for 
the  expense  of  constructing  a  sewer  in  all  cases 
where,  by  reason  of  a  defect  in  the  ordinance 
under  which  the  improvement  was  made,  the 
special  tax  bills  Issued  therefor  remain  unpaid, 
violates  the  constitutional  provision  prohlbitiug 
retrospective  legislation  so  far  as  it  applies  to 
assessments  for  improvements  made  prior  to  its 
adoption,  and  cannot  be  defended  upon  the 
ground  that  it  constitutes  an  exercise  of  the 
power  of  the  legislature  to  authorize  the  levy- 
ing of  taxes  to  pay  pre-existing  taxes,  as  such 
power  19  limited  to  general  taxation,  and  does 
not  include  assessments  for  local  purposes.  St. 
Louis  V.  Clements,  52  Mo.  133. 

Irregularities  in  a  sewer  assessment  are  cured 
by  the  city  counclPs  setting  the  assessment 
\f  holly  aside,  and  making  a  reassessment  in  ac- 
cordance with  the  provisions  of  the  charter. 
Townsend  v.  Manistee,  88  Mich.  408,  50  N.  W. 
321. 

Every  owner  of  land  in  a  drainage  district 
has  an  interest  in  the  clasAlflcation  of  such 
land,  which  interest  is  recognized  by  the  drain- 
age laws  in  giving  such  owners  the  right  to 
notice  of  the  time  when  and  the  place  where  the 
commissioners  will  meet  to  hear  objections 
thereto,  and  in  giving  them  the  right  to  appeal 
from  the  decision  of  such  commissioners;  and. 
In  making  assessments,  the  commissioners  must 
have  regard  to  such  classification,  and  have  no 
power,  on  the  ground  that  it  will  not  be  bene- 
fited thereby,  to  credit  certain  land  with  the 
full  amount  levied  against  it,  thus  In  effect  re- 
leasing it  from  any  assessment;  and  a  levy  so 
made  will  render  the  whole  assessment  void. 
People  ex  rel.  Davidson  v.  Cole,  128  111.  158,  21 
N.  E.  6. 

Drainage  commissioners  have  no  power  to 
incur  any  indebtedness  against  a  drainage  dis- 
trict organized  under  the  drainage  laws  of  II- 
ess  of  the  assessment  levied,  al- 
though such  assessment  was  wholly  Inadequate 
to  complete  the  work  commenced,  and  the  addi- 
tional work  was  necessary  to  protect  the  lands 
of  the  district,  and  the  commissioners  fidvanced 
the  money  for  the  excess :  and  a  special  assess- 
ment levied  to  meet  such  indebtedness  Is  void. 
Ahrens  v.  Minnie  Creek  Drainage  Dist.  170  111. 
262,  48  N.  E.  971 ;  Wlnkelmanu  v.  Moredock  ft 
I.  Landing  Drainage  Dist.  170  111.  37,  48  N.  E. 
.715. 

A  law  making  benefited  property  liable  f#r 
sewer  assessments  if  made  within  two  years 
from  its  completion  is  no  more  unreasonable 
or  contrary  to  any  principle  of  constitutional 
right  than  Is  a  statute  of  limitations.  Hall  v. 
Boston  Street  Comrs.  177  Mass.  434,  59  N.  E. 
68. 

Proceedings  Imposing  on  land  the  work  of 
constructing  and  repairing  a  ditch  create  on  the 
land  a  permanent  charge  In  the  nature  of  a 
Forvitude.  McCann  v.  Hinchlnbrocke  Twp. 
Uap.  Jud.  Quebec,  8  B.  R.  149. 

8.  Lien. 

A  Hen  for  the  proportional  cost  of  a  sewer 
along  a  street  cannot  be  filed  against  owners  of 
abutting  property  without  statutory  authoriza- 
tion. Meadville  v.  Dickson,  129  Pa.  1,  18  Atl. 
513  :  Mauch  Chunk  v.  Shortz,  61  Pa.  399. 

The  right  of  a  municipal  corporation  to  en- 
ter Hens  against  lots  through  or  along  which  a 
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sewer  runs  for  any  part  of  the  cost  of  construc- 
tion Is  a  power  of  special  taxation,  and  must 
have  explicit  leglslntlon  to  support  It.  Phila- 
delphia V.  Tryon.  35  Pa.  401. 

Under  the  statutes  relating  to  the  construc- 
tion of  sewers  in  New  York  city,  no  assessment 
can  be  made  which  will  create  a  lien,  or  encum- 
brance upon  property  of  the  city.  Dowdney  v. 
New  York,  54   N.  Y.  186. 

Where  a  drain  aiisessment  shall  be  and  re- 
main a  lien  on  the  benefited-  lands  until  fully 
paid,  it  is  a  lien  encumbrance,  due  and  payable 
at  the  time  it  Is  made,  although  the  landown- 
er may  for  his  own  beneflt,  as  a  piivilege,  pay 
the  same  by  Instalments.  Clapp  v.  Minnesota 
Grass  Twine  Co.  81  Minn.  511,  S4  N.  W.  344. 

Ditch  taxes  declared  by  statute  to  be  a  per- 
petual lien  upon  the  lands  assessed  until  dis- 
charged become  a  lien  as  soon  as  they  become  a 
charge  on  the  land  by  the  assessment  of  bene- 
fits made  by  the  drain  commissioner.  ^  mere 
delay  of  the  drain  commissioner  to  present  the 
assessment  roll  to  the  supervisors,  or  of  the 
supervisors  in  extending  it  upon  the  tax  roll, 
does  not  Invalidate  the  lien.  Lindsay  v.  East- 
wood, 72  Mich.  330,  40  N.  W.  455. 

Equity  will  enforce  a  lien  on  property  liable 
under  a  statute  authorizing  a  drainage  of 
swamp  lands,  and  charging  the  expense  thereof 
on  the  lands  benefited.  Williams  v.  Allen,  32 
N.  J.  Eq.  485. 

The  lien  of  an  assessment  on  land  for  the 
construction  of  a  ditch  Is  lost,  and  may  be.  set 
aside  as  a  cloud  on  the  title,  by  a  sale  of  the 
land  under  foreclosure  of  a  mortgage  existing 
prior  to  the  Institution  of  the  drainage  proceed- 
ings, although  a  deed  was  not  acquired  there- 
under until  after  the  drainage  lien  attached, 
as  the  latter  is  subordinate  to  the  lien  of  the 
mortgage,  and  the  mortgagee  is  not  estopped  to 
assert  his  priority  by  silently  standing  by  and 
permitting  the  drain  to  be  constructed,  such  con- 
duct being  entirely  consistent  with  a  reliance 
upon  such  priority.  Killian  v.  Andrews,  130 
Ind.  57y,  30  N.  E.  700. 

The  provision  in  the  drainage  laws  of  Illinois 
authorizing  the  foreclosure  of  the  lien  of  spe- 
cial assessments  levied  on  lands  by  drainage 
commissioners  of  the  drainage  district  in  which 
such  lands  He,  and  providing  a  special  pro- 
ceeding for  such  foreclosure,  not  conforming  to 
that  provided  by  the  general  revenue  laws  for 
the  foreclosure  of  liens  for  taxes,  is  not  uncon- 
stitutional, as  an  amendment  to  the  Constitu- 
tion confers  upon  the  general  assembly  all  nec- 
essary* power  in  matters  of  drainage,  both  as 
to  the  mode  of  levying  and  of  collecting  special 
assessments  upon  property  benefited  and  lying 
within  a  drainage  district ;  and  that  amend- 
ment, so  far  as  It  invades  the  former  limitations 
of  the  Constitution,  must  prevail  ;  and  such 
limitations  are  not  applicable  to  the  subject- 
matter  of  special  assessments  for  drainage. 
Samuels  v.  Drainage  Comrs.  125  111.  536,  17  N. 
E.   82l>. 

The  statutory  lien  of  an  assessment  upon  the 
easement  of  a  turnpike  company  In  its  roadway 
for  benefits  conferred  by  the  construction  of  a 
ditch  may  be  enforced  by  a  decree  of  foreclosure 
and  sale.  Indianapolis  &  C.  Gravel  Road  Co. 
v.  State  ex  re(.  Klack,  105  Ind.  37,  4  N.  E.  316. 

The  right  of  way  and  track  of  a  railroad  com- 
pany lying  within  a  drainage  district  may  be 
sold  under  a  decree  foreclosing  the  lien  of  a 
special  assessment  levied  thereon  by  such  dis- 
trict for  benefits  conferred  by  the  proposed 
drainage.  Wabash  Eastern  R.  Co.  v.  East  Lake 
Fork  Special  Drainage  DIst.  134  111.  384.  10  L. 
R.  A.   285.  25  X.   E.  781. 

But  this  cannot  be  done  In  the  absence  of  ex- 
press statutory  authority  so  to  do.  Louisville, 
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X.  A.  &  C.  R.  Co.  V.  State  use  of  Beckman,  122 
Ind.  443.  24   X.  E.  350. 

A  township  drain  tax  is  by  statute  made  a 
lien  upon  the  land  against  which  it  is  assessed, 
and,  if  legal,  creates  a  cloud  upon  the  title  of 
the  owner,  who  may  maintain  a  bill  in  equity  to 
remove  it  by  having  the  assessment  declared 
void.  Frost  V.  Leatherman,  55  Mich.  33,  20  X. 
W.  705. 

A  drainage  assessment  cannot  be  made  a  lien 
on  real  estate  superior  to  that  of  an  existing- 
mortgage  without  giving  the  mortgagee  his  day 
in  court.  Pierce  v.  -Btna  L.  Ins.  Co.  131  Ind. 
284,  31  X.  E.  48. 

The  lien  of  a  drainage  asse8.sment  levied  for 
the  construction  of  a  public  ditch  Is  junior  to 
the  Hen  of  a  pre-existing  mortgage,  where  the 
drainage  law  simply  provides  that  the  assess* 
ment  shall  *'be  a  lien  from  the  date  of  filing  the 
report  of  the  commissioners,"  without  other 
provision  indicating  an  intention  to  make  such 
lien  paramount  to  prior  encumbrances.  State- 
r.r  ref.  Ely  v.  .lUna  L.  Ins.  Co.  117  Ind.  251,  20 
X.  E.  144. 

The  lien  of  a  ditch  assessment  Is  not  extin- 
guished by  the  foreclosure  of  a  paramount  lien 
for  state  taxes,  where  the  ditch  assessment  wa» 
a  lieu  before  the  foreclosure  action  was  exe- 
cuted, and  no  effort  was  made  to  foreclose  as 
against  it,  and  the  parties  to  the  ditch  proceed- 
ings were  not  made  parties  thereto.  McCoIlunk 
V.  Uhl.  128  Ind.  304.  27  X.  E.  152,  725. 

A  statute  which  annuls  all  judgments  for  the 
drainage  of  lands,  all  liens  for  assessment  for 
drainage,  and  excludes  certain  lands  from  the- 
Hmits  of  the  drainage  district,  and  exempts 
them  from  all  future  drainage  assessments.  Is 
unconstitutional,  where  vested  rights  are  there- 
by devested,  and  the  obligation  of  contracts  im- 
paired. Xew  Orleans  Canal  it  Bkg.  Co.  v.  Xew 
Orleans,  30  La.  Ann.  1371. 

0.  Enforcement. 

In  ordering  works  of  drainage,  the  state  ex- 
orcises its  sovereign  power,  and  may  direct 
the  collection  of  the  assessment  therefor  before 
the  drainage  is  completed.  Re  First  Drainage 
Dist.  27  La.  Ann.  20. 

An  assessment  on  lands  for  benefits  conferred 
by  the  construction  of  a  drain  in  pursuance  of 
a  statute  is  not  a  contract  in  which  the  one 
constructing  the  drain  has  a  vested  right,  but 
is  purely  a  statutory  right  or  remedy  against 
common  right ;  and  its  enforcement  must  be  in 
strict  conformity  with  the  requirements  of  the 
statute  in  force  at  that  time.  Bate  v.  Sheets,  64 
Ind.  209. 

Sewer  assessments  must  be  collected  by  pro- 
ceedings in  rem  against  the  property,  and  not 
by  an  action  of  assumpsit.  Philadelphia  v. 
Bradfleld,  159  Pa.  517,  28  Atl.  360. 

Where  the  statutes  provide  for  the  collection 
of  sewer  assessments  by  sale  in  the  same  man- 
ner as  is  provided  for  collection  of  delinquent 
taxes,  an  action  cannot  be  maintained  agsilnst 
the  landowner  for  the  amount.  Roxbury  v. 
Xlckerson.  114  Mass.  544. 

An  averment  in  a  complaint  to  enforce  a  dltcb 
assessment  upon  lands,  that  the  owner  did  not 
appeal  from  the  assessment :  that  he  stood  by 
and  saw  the  work  done  without  objection  ;  that 
the  course  of  the  ditch  through  his  premises 
was  changed  at  his  Instance :  that  a  certain 
amount  was  expended  for  his  benefit  in  con- 
structing the  ditch  through  his  land ;  and  that 
he  did  not  question  the  legality  of  the  assess- 
ment until  after  the  work  was  completed,  with- 
out alleging  that  he  either  requested  the  work 
to  be  done  or  promised  to  pay  for  it. — will  not 
render  him  liable  in  assumpsit  for  the  value  of 
the  labor  done  in  constructing  the  ditch  through 
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his  premiBes  If  tbe  assessment  Hen  to  enforce 
which  the  action  is  brought  fails  because  of  de- 
fective description  of  the  property.  Boatman 
V.  Macy,  82  Ind.  490. 

But  a  landowner  is  liable  in  assumpsit  for 
the  value  of  work  and  labor  performed  in  con- 
structing a  ditch  over  his  land  Irrespective  of 
whether  the  proceedings  Instituted  to  establish 
the  same,  in  pursuance  of  a  statute,  by  which 
he  was  assessed  for  the  benefits  conferred  upon 
his  land,  were  or  were  not  valid,  where  he  had 
with  others  signed  a  written  waiver  of  all  er- 
ror, informality,  or  omission  in  the  proceedings, 
and  had  stood  by  from  day  to  day  and  seen 
the  work  being  done,  encouraged  its  completion. 
and  promised  to  pay  what  the  work  would  be 
worth.     Flora  v.  Cline.  89  Ind.  208. 

And  when  a  statute  authorizing  a  sewer 
improvement  provides  the  municipal  corpora- 
tion with  a  lien  on  the  benefited  property,  and 
does  not  clearly  prohibit  a  commou-law  action 
•  in  personam,  the  debt  is  not  discharged  by  tho 
expiration  of  time  within  which  the  lien  could 
have  been  filed,  and  may  be  recovered  in  as- 
sumpsit. Scranton  v.  Smith,  6  Lack.  Legal 
News,  185. 

To  enfor<.'e  an  assessment  upon  abutting  prop- 
erty under  a  statute  permitting  the  construction 
of  crunk  sewers  under  certain  prescribed  pro- 
ceedings, and  the  assessment  of  private  prop- 
erty therefor,  it  must  be  shown  that  the  sewer 
was  In  fact  a  trunk  sewer.  Cincinnati  use  of 
Deters  v.  McDuffle,  1  Ohio  N.  P.  53. 

A  sewer  assessment  upon  benefited  property 
cannot  be  collected  as  a  debt  by  a  common-law 
action,  uuless  such  remedy  is  given  by  statute, 
as  It  constitutes  a  tax.  McKeesport  v.  FIdler, 
147  Pa,  532.  23  Atl.  799. 

A  ditching  association  may  recover  a  personal 
judgment  against  a  landowner  for  the  amount 
of  a  lien  which  it  had  against  his  lands  for  the 
assessment  of  benefits  conferred  by  the  con- 
struction of  a  drain,  but  which  it  did  not  en- 
force, but  waived  the  right  thereto  upon  the 
faith  of  his  promise  to  pay  the  same  upon  de- 
mand if  suit  to  enforce  the  lien  was  notbrought. 
Hull  V.  Brearley  Run  Dnilnlng  Asso.  58  Ind. 
520. 

A  personal  Judgment  may  be  recovered 
against  a  railroad  company  to  enforce  the  collec- 
tion of  a  sewer  assessment  under  a  statute  mak- 
ing such  assessment  a  lien  and  authorizing  its 
foreclosuiv,  the  right  of  way  and  franchises  of 
which  is  not  subject  to  sale  upon  execution  and 
decree  for  the  enforcement  of  such  lien.  Lake 
Erie  &  W.  R.  Co.  v.  Bowker,  9  Ind.  App.  428, 
36  X.  £.  864. 

This  Is  under  the  power  of  the  courts  to  pro- 
vide a  remedy  for  an  existing  right,  since  the 
ordinary  method  of  collecting  by  sale  of  the 
property  benefited  Is  prohibited  by  considera- 
tions of  public  policy.  Louisville,  N.  A.  &  C. 
R.  Co.  V.  State,  8  Ind.  App.  377,  35  N.  E.  91C. 

In  a  proceeding  for  judgment  against  the 
right  of  way  of  a  railroad  company  within  a 
drainage  district  for  an  assessment  by  the  drain- 
age commissioners,  it  is  for  the  Jury  to  say 
whether  the  right  of  way  was  benefited  by  the 
carrying  off  of  water  that  at  times  stood  there- 
on in  ponds  and  holes.  District  No.  3  Drainage 
Comrs.  V.  Illinois  C.  R.  Co.  158  111.  353,  41  N. 
E.  1073. 

In  an  action  by  a  draining  association  to  re- 
cover an  assessment*  for  benefit  to  land  by 
drainage,  it  is  not  necessary  that  the  completion 
of  the  drain  should  be  averred,  as  such  comple- 
tion ii  not  a  condition  precedent  to  the  right 
to  collect  assessments.  Eel  River  Draining 
Asso.  V.  Topp,  16  Ind.  242. 

A  sta.tutory  requirement  that  assessments  im- 
posed upon  reclaimed  swamp  land  be  collected 
m  gold  coin  does  not  impair  the  obligation  of 
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any  contract.  Reclamation  DIst.  No.  108  v. 
Hagar,  6  Sawy.  567,  4  Fed.  366. 

Where,  under  a  statute  authorizing  county 
commissioners  to  make  contracts  for  the  drain- 
age of  land  and  assess  the  expense  upon  the 
property  benefited,  contracts  are  made  and  the 
work  done,  but  it  proves  to  be  of  no  benefit  to 
any  property,  and  no  assessments  can  be  made, 
the  contractors  may  recover  against  the  peti- 
tioners who  Instituted  the  drainage  proceedings, 
but  not  against  the  commissioners  of  the  non- 
petitioning  landowners.  Moore  v.  Barry,  30  S. 
C.  530,  4  L.  R.  A.  294,  9  S.  E.  589. 

Under  the  provision  of  the  Michigan  drain 
law  of  1K85,  that  drain  taxes  shall  be  collected 
In  the  same  manner  as  state  and  other  general 
taxes,  land  returned  delinquent  for  the  drain 
taxes  may  be  bid  off  in  the  name  of  the  state, 
for  the  use  of  the  state,  county,  and  town  in 
proportion  to  the  tax  due  each  as  specified  in 
the  general  tax  law,  although,  because  drain 
taxes  are  neighborhood  affairs,  neither  the  state, 
county,  nor  town  has  any  interest  in  the  moneys 
arising  from  such  sales.  Hilton  v.  Dumphey, 
113  Mich.  241,  71  N.   W.  527. 

A  tender  before  suit  brought  of  a  sewer  as- 
sessment and  Interest,  without  a  tender  of  a 
penalty  prescribed  by  a  statute  providing  that 
special  assessments  shall  be  payable  by  the  own- 
ers of  the  property  assessed,  personally,  by  the 
time  stipulated,  in  the  ordinance,  and  that,  if 
payment  is  not  made  by  the  time  stipulated, 
the  amount  assessed,  together  with  inter- 
est and  the  penalty,  may  be  recovered  by 
suit, — is  insufficient  to  bar  an  action  for  such 
assessment  with  interest  and  the  penalty,  as  the 
right  thereto  accrues  on  failure  to  pay  at  the 
time  stipulated,  such  penalty  not  being  pre- 
scribed as  compensation  for  services  in  collect- 
ing the  assessment.  Toledo  use  of  Gates  v. 
Platt,   2  Ohio  N.  P.   304. 

A  purchaser  at  a  sale  to  collect  a  drainage  as- 
sessment, of  land  which  is  erroneously  de- 
scribed. Is  subrogated  to  the  rights  of  the  one 
who  did  the  work,  so  that  the  assessment  may 
be  enforced  against  the  land  benefited  in  the 
hands  of  the  original  owner,  but  not  In  tbe 
hands  of  his  assignee  without  notice.  KUnger 
V.  Lemler,  135  Ind.  77,  34  N.  E.  698. 

Payment  of  a  sewer  assessment  afterwards 
set  aside,  but  not  refunded,  operates  as  satisfac- 
tion of  a  new  assessment.  Bayonne  v.  Morris, 
61  N.  J.  L.  127,  38  Atl.  819. 

An  action  to  collect  a  drainage  assessment 
levied  under  a  drainage  law  which  provides 
that  the  action  may  be  brought  in  any  court  of 
competent  Jurisdiction  must  be  commenced  in 
the  courts  of  the  county  in  which  the  real  es- 
tate assessed  is  situated,  although  the  owner 
may  reside  in  another  county  in  which  the 
drainage  proceedings  were  instituted,  under  the 
general  law  requiring  actions  for  the  recovery 
of  real  estate,  or  of  an  estate  or  interest  there- 
in, or  to  determine  such  right  or  Interest  and 
for  Injuries  to  real  property,  to  be  brought  In 
the  county  where  the  land  is  located.  Dowden 
v.  State  use  of  Bull,  106  Ind.  157,  6  N.  E.  136. 

Where  the  route  of  a  sewer  as  established  by 
ordinance  runs  through  private  property  which 
has  not  been  condemned,  a  contract  entered  into 
between  the  owner  and  the  city  officers  in  charge 
of  the  work,  by  which,  in  consideration  of  the 
grant  of  the  right  of  way,  the  owner's  time  In 
which  to  pay  his  assessment  is  extended  three 
years,  is  valid ;  and  the  city,  having  availed  it- 
self of  the  benefit  of  the  contract,  will  be  pre- 
sumed to  have  ratified  it.  St.  Louis  use  of  Lan- 
caster V.  Armsti'ong,  56  Mo.  298. 

And  such  contract  is  binding  on  the  con- 
tractor, so  as  to  prevent  his  instituting  an  ac- 
tion on  the  tax  bill  before  the  expiration  of  the 
time  agreed  upon,  as,  without  such  agreement, 
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the  construction  of  the  sewer  would  have  been 
iilegal.     Ibid. 

After  a  lawful  order  of  assessment  of  the 
cost  of  a  sewer  has  been  passed  and  has  taken 
effect,  a  warrant  for  Its  execution  has  been  com- 
mitted to  the  city  treasurer,  and  notice  been 
^iven  to  the  owners  of  the  estates  assessed,  it 
is  not  within  the  power  of  the  municipal  au- 
thorities to  rescind  the  entire  order  laying  the 
Assessment.  Woodbrldge  y.  Cambridge,  114 
Mass.  486. 

A  Judgment  recovered  for  a  drainage  tax  will 
not  be  enforced,  for  the  reason  that  the  consld- 
erutlon  thereof  has  failed,  where  the  work  which 
has  been  abandoned  has  been  a  detriment  rather 
than  a  benefit  to  the  lands,  which  remain  under 
water, — a  place  of  resort  for  water  fowl,  hunt- 
ing and  fishing.  Davidson  v.  New  Orleans,  34 
La.  Ann.  170. 

'  c.  Collection  and  disU-ihution  of  fund. 

An  owner  whose  property  has  been  assessed 
for  the  construction  of  a  sewer  has  a  right  to 
have  the  city  keep  an  account  showing  what 
moneys  have  been  expended  by  it  for  the  im- 
provement within  the  power  conferred  upon  It 
by  law  for  making  the  same.  People  ex  rel. 
McCornack  v.  McWethy,  177  III.  334,  52  N.  E. 
479. 

A  statute  authorizing  the  construction  of  a 
sewer  and  the  assessment  of  adjoining  property 
is  not  unconstitutional  on  the  ground  that  the 
assessments  may  bring  in  more  money  than  is 
required  for  the  construction  of  the  sewer,  as 
the  sewer  can  be  made  sufllcicntly  expensive  to 
exhaust  the  assessments.  But  it  seems  that, 
though  such  a  statute  is  not  unconstitutional, 
the  proceeds  of  the  assessment  must  either  be 
wholly  expended  on  the  sewer,  or,  If  not  so  ex- 
pended, the  surplus  must  be  held  by  the  city 
ratably  for  thd  abutters,  and  cannot  be  diverted 
to  any  purpose  for  which  the  city  had  no  au- 
thority to  raise  it.  Cleveland  v.  Tripp,  13* R.  I. 
50. 

Where,  by  statute,  in  case  a  greater  amount 
Is  assessed  for  a  sewer  than  is  required  for  the 
work,  it  is  to  be  a.pportioned  and  paid  to  the 
owners  of  the  property  assessed,  a  property  own- 
er must  look  to  the  municipal  corporation,  and 
cannot  bring  an  action  against  the  sewer  com- 
missioners to  restrain  the  payment  of  the 
moneys  collected.  Lutes  v.  Biiggs,  64  N.  Y. 
404. 

It  Is  within  the  power  of  the  court  to  stay  the 
further  collection  of  an  assessment  for  the  con- 
struction of  a  sewer  by  a  municipal  corporation 
by  i-efusing  Judgment  for  more  than  is  neces- 
sary to  meet  the  final  cost  thereof,  where  such 
cost  has  been  fully  and  finally  determined.  Peo- 
ple ex  rel.  McCornack  v.  McWethy,  177  111.  334, 
52  N.  E.  479. 

A  statute  authorising  the  expenditure  of 
drainage  funds  collected  on  assessments  in  ex- 
cess of  what  was  necessary  to  complete  the 
ditch,  for  new  work  on  the  ditch,  does  not  au- 
thorize the  collection  of  that  portion  of  the 
assessment  not  needed  and  never  called  for  to 
complete  the  original  construction.  Reamer  v. 
Uogg,  142  Ind.  138,  41  N.  E.  353. 

In  a  suit  for  a  municipal  sewer  assessment, 
the  defendant  cannot  show  that  the  cost  of  the 
improvement  was  less  than  the  assessments, 
when  the  assessments  were  made  in  compliance 
with  law.  Philadelphia  v.  Coates,  18  Pa.  Super. 
Ct.  418. 

In  a  proceeding  by  a  municipal  corporation 
to  reimburse  Itself  for  the  amount  of  bonds 
which  it  has  issued  for  the  construction  of  a 
aewer  improvement  partly  through  its  territory 
under  direction  of  sewer  commissioners,  dam- 
ages due  a  taxpayer  for  land  taken  for  the  Im- 
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provement  cannot  be  set  off,  where  the  only 
thing  that  the  municipal  corporation  is  per- 
mitted by  the  statute  to  pay  over  to  the  com- 
missioners in  liquidation  of  the  assessment 
against  it,  which  is  represented  by  the  bond,  is 
money  and  improvement  certificates  Issued  for 
construction  of  the  work.  State  ex  rel.  Ho- 
boken  Land  &  Improv.  Co.  v.  Marvin,  51  N.  J. 
L.  296,  17  Atl.  158. 

Under  the  New  York  act  of  1867,  money  paid 
to  a  county  treasurer  under  a  drainage  assess- 
ment belongs  to  the  drainage  commissioners, 
and  not  to  the  county ;  so  that,  in  case  the  as- 
sessment is  set  aside,  the  county  will  not  be 
liable  to  refund  the  money.  Dewey  v.  Niagara 
County,  62  N.  Y.  294,  Reversing  2  Hun,  392. 

A  township  is  not  liable  for  drain  taxes  le- 
gally imposed  and  paid  to  its  treasurer  under 
protest,  where,  by  statute,  they  do  not  form 
part  of  the  township  moneys,  but  remain  a  sep- 
arate fund  for  the  payment  of  orders  specifically 
drawn  upon  it.  Dawson  v.  Aurelius  Twp.  49 
Mich.  470,  13  N.  W.  824;  Camp  v.  Algansee 
Twp.  50  Mich.  4,  14  N.  W.  672. 

Drainage  commissioners  are  authorized,  un- 
der the  Illinois  dralna^  laws,  to  raise  money 
by  special  assessments  on  the  lands  in  their 
district,  to  be  expended,  under  the  direction  and 
approval  of  the  county  court,  outside  the  dis- 
trict, where  such  expenditure  is  necessary  for 
the  protection  or  the  complete  drainage  of  the 
lands  within  the  district ;  and  a  petition  to  the 
court  for  leave  to  raise  the  money  need  not 
state  where  the  same  is  to  be  expended.  Hos- 
mer  v.  Hunt  Drainage  Dist.  134  111.  360,  26  N. 
E.  584. 

d.  Curing  defects. 

The  legislature  has  the  right  to  decide  that 
ditches  dug  in  good  faith  uuder  proceedings 
which  are  void  because  not  in  compliance  with 
the  statute  are  a  public  benefit  and  shall  be 
saved  to  the  public ;  or  the  decision  may  be 
delegated  to  the  county  commissioners.  Cur- 
ran  V.  Shelby  County,  56  Minn.  432,  57  N.  W. 
1070. 

The  legislature  has  the  power  to  authorize 
the  payment  of  expenses  Incurred  in  the  con- 
struction of  a  drainage  ditch,  under  an  act 
which  was  declared  unconstitutional  after  such 
expenditures  were  made.  Lewis  County  v.  Gor- 
don, 20  Wash.  80,  54  Pac.  779. 

A  statute  authorizing  the  levy  of  sewer  as- 
sessments for  a  work  already  constructed^  but 
not  paid  for  because  of  a  previous  authority 
therefor  being  declared  void,  is  not  an  attempt 
to  exercise  Judicial  functions.  Ilall  v.  Boston 
Street  Comrs,  177  Mass.  434,  59  N.  E.  68. 

A  law  may  authorize  a  municipal  corporation 
to  levy  special  assessments  for  sewers  already 
built,  and  the  point  cannot  be  decided  other- 
wise by  the  false  analogy  of  executed  consid- 
eration in  contracts,  since  the  t)eneflt  and  pay- 
ment both  are  compulsory,  not  matters  of 
contract,  and  a  betterment  already  executed 
when  the  law  authorizing  the  tax  was  passed 
will  sustain  the  tax,  as  well  as  a  work  exe- 
cuted with  express  notice  that  it  is  under  the 
law,  as  payment  for  such  improvement  must 
be  made.     Ibid. 

Defects  in  proceedings  for  the  construction  of 
a  sewer  may  be  corrected  by  subsequent  legis- 
lation, so  as  to  uphold  an  assessment  against 
property  owners,  where  the  defects  were,  t^at 
the  ordinance  was  not  introduced  as  required 
by  the  municipal  charter,  that  the  records  of 
the  proceedings  were  imperfect,  that  the  map 
and  assessments  did  not  remain  on  file  the  re- 
quired time,  and  that  proper  notice  of  the  pro- 
ceedings was  not  given;  since  those  formalities 
might    have  been  dispensed  with   in   the   first 


1903. 


Waterbuby  v.  Platt  Brothers  &  Co. 


241 


Instance,  and  therefore  there  Is  nothing  to  pre- 
Tent  their  absence  from  being  cured.  State  ex 
rel.  Walter  v.  Union,  33  N.  J.  L.  350. 

When  drainage  commissioners  advance  funds 
for  an  improvement,  and  thereby  acquire  a  con- 
sclonable,  if  not  legal,  right  to  repayment, 
equity  will  recognize  their  right  to  be  subro- 
gated, and  will  enforce  an  assessment  therefor 
on  the  benefited  premises.  Allen  v.  Williams, 
S3  N.  J.  Eq.   684. 

Although  the  statute  under  which  a  sewer 
Is  built  is  special  and  unconstitutional,  the  re- 
ception of  the  benefits  is  a  suflBcient  basis  for 
Imposition  of  a  corresponding  burden,  when  the 
legislature  provides  the  proper  agency  and  rule 
for  assessing  the  same.  Brown  v.  Union,  65 
N.  J.  L.  601,  48  Atl.  562. 

The  legislature  may  provide  for  the  comple- 
tion of  a  partly  finished  drain,  and  point  out  a 
way  for  the  correction  of  errors  so  as  to  make 
it  possible  to  complete  it,  although  the  expense 
is  increased  thereby.  This  Increased  expense, 
although  due  to  the  mistakes  of  the  commission- 
er, must  be  paid  by  those  benefited  by  the  drain 
as  a  part  of  its  cost.  Anketell  v.  Hayward,  119 
Mich.  525,  78  N.  W.  557. 

Where  an  ordinance  adopted  under  a  statute 
providing  that  sewers  shall  be  of  such  dimen- 
sions as  may  be  prescribed  by  ordinance,  and 
may  be  changed,  enlarged,  or  extended,  is  in- 
valid by  reason  of  the  fact  that  it  delegated  to 
a  city  officer  the  duty  of  determining  the  dimen- 
sions of  the  sewer,  the  adoption  of  a  proper  or- 
dinance during  the  progress  of  the  work  com- 
menced under  the  original  ordinance  cures  the 
defect,  and  an  assessment  for  the  expense  of  the 
improvement  is  valid.  St.  Louis  use  of  Fox  v. 
Scho*^nemann,  52  Mo.  348. 

Where  a  tax  bill  Issued  for  the  cost  of  con- 
structing a  sewer  was  declared  Invalid  because 
the  cost  had  not  been  apportioned  by  the  board 
of  public  works,  the  board  may  subsequently 
apportion  the  cost,  and  the  new  tax  bill  Is  not 
rendered  Invalid  by  such  delay.  Dollar  Sav. 
Bank  v.  Uidge,  70  Mo.  App.  26. 

Where  a  statute  authorizes  the  construction 
of  sewers  only  in  public  sti'eets,  an  assessment 
made  for  a  sewer  constructed  in  a  private  way 
cannot  be  validated  by  the  subsequent  lay-out 
of  the  street  as  a  public  street,  although  the 
assessmeni  was  made  after  such  lay-out.  Bish- 
op V.  Tripp,  15  R.  I.  466,  8  Atl.  692. 

A  statute  providing  for  sewer  assessments  for 
a  whole  city,  passed  after  the  sewer  has  been 
constructed,  is  not  unconstitutional  under  R.  I. 
Const.,  which  does  not  inhibit  retrospective  leg- 
islation simply  because  it  is  retrospective. 
Cleveland  v.  THpp,  13  R.  I.  50. 

In  a  proceeding  by  a  drainage  commissioner 
in  a  court  of  general  Jurisdiction  to  enforce  a 
drainage  assessment  of  which  the  property 
owner  is  entitled  to  notice  and  an  opportunity 
to  litigate  all  proper  questions,  the  court  may 
reform  a  description  of  the  property  assessed  so 
as  to  make  the  lien  effectual,  since  the  prop- 
erty actually  benefited  should  bear  its  propor- 
tion of  the  expense  of  constructing  a  drain,  and 
the  court  should  reform  mistakes  so  that  the 
assessment  can  be  enforced.  State  ex  rel.  Ely 
T.  Smith,  124  Ind.  302,  24  N.  E.  331. 

A  re-classification  of  the  lands  in  a  drainage 
district  correcting  the  errors  of  a  former  classi- 
fication, and  making  land  assessable  that  be- 
fore was  not  assessed  for  benefits  conferred, 
renders  such  land  liable,  not  only  for  future  as- 
sessments, but  for  the  payment  of  bonds  and 
Interest  Issued  on  the  strength  of  an  assessment 
levied  before  such  land  was  assessed,  and  the 
statute  authorizing  such  re-classlflcatlon  and 
levy  is  not  unconstitutional  as  impairing  the  ob- 
ligation of  any  contract,  since  the  owner  of  the 
land  acquired  no  rights  under  the  first  assess- 
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ment  of  benefits, — he  simply  enjoyed  the  benefit 
of  a  mistake,  which  such  statute  afforded  the 
means  of  correcting.  Boul  v.  People  ex  rel. 
Baker,  127  III.  240,  20  N.  E.  1. 

Under  statutory  provisions  empowering  a  city 
to  cause  estimates  of  the  expense  of  construct- 
ing sewers  to  be  made,  and  to  levy  assessments 
therefor  upon  the  property  benefited,  and,  in 
case  the  cost  of  the  proposed  work  exceeds  the 
assessment,  authorizing  a  further  levy,  the  sew- 
er assessment  is  valid  although  made  for  the 
first  time  after  the  building  of  the  work,  where 
the  subsequent  section  provides  that,  if  the 
city  deems  it  necessary  for  the  more  speedy  ex- 
ecution of  its  ordinances,  it  may  cause  neces- 
sary works  to  be  executed  at  its  own  expense 
on  account  of  the  person  assessable  therefor. 
Wetmore  v.  Campbell.  2  ^andf.  341 ;  Lalnbeer  v. 
New  York,  4  Sandf.  109. 

An  Injunction  restraining  the  collection  of  a 
tax  for  a  drainage  ditch  because  the  commis- 
sioners had  not  obtained  title  to  the  easement 
will  not  prevent  new  proceedings  to  condemn 
such  easement  under  curative  acts  of  the  legisla- 
ture. Curran  v.  Sibley  County,  56  Minn.  432, 
57  N.  W.  1070. 

X.  Contesting  asaesament. 

a.  Who  may  contest. 

A  bill  to  set  aside  an  Illegal  drain  tax  may 
be  maintained  by  one  upon  whose  land  it  is  a 
lien,  and  upon  whose  title  it  casts  a  cloud.  Al- 
ger V.  Slaght  64  Mich.  589,  31  N.  W.  531. 

One  owning  a  large  section  of  land  to  be  as- 
sessed for  a  drainage  improvement  is  sufficiently 
Interested,  even  before  the  assessment  is  made, 
to  enable  him  to  maintain  an  action  to  prevent 
unnecessary  expense.  Woodruff  v.  Fisher,  17 
Darb.  224. 

A  taxpayer  of  a  municipal  corporation  who 
has  no  property  taken,  injured,  or  destroyed  by 
the  construction  of  a  sewer,  cannot  file  excep- 
tions to  the  report  of  viewers  appointed  to  as- 
sess damages  and  l>enefits  resulting  therefrom. 
Olyphant  Borough  Sewer,  198  Pa.  534,  48  Atl. 
487. 

Record  title  to  land  is  not  necessary  to  en- 
title parties  having  an  actual  interest  therein 
to  come  in  and  defend  in  a  proceeding  to  es- 
tablish a  drain  affecting  such  land.  Bell  v.  Cox, 
122  Ind.  153,  23  X.  E.  705. 

None  but  owners  of  the  property  assessed  are 
entitled  to  maintain  a  proceeding  to  vacate  a 
sewer  assessment  under  the  New  York  statutes. 
Williamson  v.  New  York,  3  Hun,  65. 

The  husband  of  the  owner  of  land  In  a  drain- 
age district  is  not  made  a  party  to  the  record 
of  the  proceeding  of  drainage  commissioners  of 
such  district,  or  shown  to  be  the  owner  of  or 
interested  in  such  land,  so  as  to  entitle  him  to 
maintain  a  writ  of  certiorari  against  such  com- 
missioners, from  the  mere  fact  that  at  one  time 
the  commissioners  attempted  to  settle  with  him 
the  damages  to  such  land  by  the  location  of  a 
district  ditch  thereon.  Scheiwe  v.  Holz,  168  111. 
432,  48  N.  E.  65. 

A  property  owner  whose  lands  are  not  tra- 
versed by  a  proposed  drain,  but  who  is  within 
the  assessment  district,  is  not  entitled  to  be 
heard  upon  the  question  of  the  public  necessity 
for  the  drain,  where  by  statute  the  determina- 
tion of  the  drain  commissioner  is  conclusive 
except  in  condemnation  proceedings.  Roberts 
V.  Smith,  115  Mich.  5,  72  N.  W.  1091. 

A  property  owner  whose  land  will  be  injured 
by  the  construction  of  a  ditch  has  the  right  to 
appear  in  the  proceedings  to  establish  It  and 
file  a  remonstrance,  although  his  land  is  not  de- 
scribed in  the  petition,  and  no  damages  are  as- 
sessed In  his  favor  or  benefits  against  his  land, 
where  the  statute  provides  that  "any  owner  of 
16 
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lands  affected  by  the  work  propoBed"  may  re- 
monstrate, although.  In  enumerating  the  causes 
for  a  remonstrance,  the  question  of  benefits  and 
damages  appears  to  be  restricted  to  persons  ac- 
J.  Reasoner  t.  Creek,  101  Ind. 
482. 

Different  landowners  may  join  in  objections 
to  a  tax  where  their  objections  are  identidkl, 
and  there  is  nothing  to  show  that  confusion  or 
embarrassment  will  be  produced  thereby.  People 
ex  rel.  Funk  y.  Keener,  104  111.  16,  61  N.  E. 
1060. 

'  Owners  of  property  may  Join  In  a  suit  to 
enjoin  the  collection  of  an  assessment  for  the 
construction  of  a  sewer  on  the  ground  of  an  ar- 
bitrary levy  thereof  and  failure  of  the  charter 
to  provide  for  notice,  .although  their  interests 
are  distinct  and  affected  to  a  different  extent, 
as  the  cause  of  injury  is  common  to  all,  and 
gives  them  sufficient  community  of  interests  for 
that  purpose  ^  but  owners  claiming  that  no  ben- 
efits result  to  their  lands  from  the  improve- 
ment cannot  join,  as  In  such  case  the  asscsa- 
m«nt  and  attempted  enforcement  are  several  in 
their  nature  as  respects  each  owner.  Paulson 
V.  Portland,  16  Or.  450,  1  L.  R.  A.  673,  19  Pac. 
450. 

But  in  Jones  v.  Cardwell,  98  Ind.  331,  It  was 
held  that  a  joint  action  cannot  be  maintained 
by  separate  property  owners  to  enjoin  the  col- 
lection of  a  drainage  assessment  against  their 
property,  since  the  rights  respect  separate  and 
definite  parcels  of  land,  and  the  causes  of  action 
are,  therefore,  separate  and  distinct  and  held  in 
separate  rights. 

A  court  of  equity  will  not  enjoin  the  collection 
of  an  assessment  on  lands  for  the  construction 
of  a  sewer  and  the  diversion  of  a  natural  water 
course  therein,  in  a  joint  action  by  several  land- 
owners, on  the  ground  that  the  assessment  Is 
void  because  the  statute  conferring  upon  the  city 
the  power  to  regulate  or  change  within  its  lim- 
its the  course  of  natural  streams,  to  construct 
sewers  and  assess  the  cost  upon  the  parties  spe- 
cially benefited,  is  unconstitutional  in  so  far  as 
It  undertakes  to  give  the  power  of  taking  pri- 
vate property  without  providing  any  mode  of 
ascertaining  the  amount  of  compensation  to  be 
paid  the  owners ;  also  because  certain  condi- 
tions precedent,  prescribed  by  city  ordinances, 
which  must  be  observed  to  make  the  assessment 
legal,  were  not  compiled  with  :  since  such  an  as- 
sessment is  void  by  reason  of  its  inherent  de- 
fects, and  creates  no  lawful  lien,  and  casts  no 
cloud  upon  titles,  so  that  an  adequate  remedy 
is  afforded  at  law,  nor  will  equity  interpose 
merely  to  afford  a  consolidation  of  actions,  or 
to  save  the  expense  of  separate  actions,  as  a 
multiplicity  does  not  mean  a  multitude  of  suits. 
Murphy  v.  Wilmington,  6  Houst.  (Del.)  108. 

A  landowner  who  neither  pays  a  drain  tax 
under  protest,  nor  seeks  to  avoid  it  by  timely 
application  to  appellate  proceedings,  must  make 
out  very  strong  equities  of  a  substantial  char- 
acter where  he  waits  until  the  drain  taxes  have 
become  a  charge  and  offered  for  sale  against  his 
lands  before  filing  his  bill  to  set  them  aside. 
Barker  v.  Vei-non  Twp.  63  Mich.  516,  30  N.  W. 
175. 

b.  Method  of  contesting. 

When  a  method  of  contesting  a  sewer  assess- 
ment Is  provided  by  the  statute  by  means  of  a 
review  In  the  proceeding  itself,  that  method 
should  always  be  followed,  because  the  defect 
must  be  very  serious  which  will  Induce  a  court 
to  entertain  it  on  a  collateral  attack. 

Resort  to  an  independent  action  to  set  aside 
a  drainage  award  Is  not  proper  where  the  stat- 
ute provides  for  appeal  to  a  statutory  adminis- 
trative board  of  the  state,  which  has  full  au- 
thority In  the  matter  so  long  as  such  appeal  has 
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not  been  taken.  People  v.  Wasson,  64  N.  Y. 
167. 

Where  a  statute  providing  for  drainage  as- 
sessments provides  an  adequate  remedy  in  case 
of  an  erroneous  assessment,  that  remedy  is  ex- 
clusive, and  parties  who  neglect  to  pursue  it 
will  be  conclusively  presumed  to  be  contented 
with  Che  assessment.  Wabash  EUistem  R.  Co. 
V.  East  Lake  Fork  Special  Drainage  DisL  134 
111.  384,  10  L.  R.  A.  285,  25  N.  E.  781. 

The  remedy  for  a  sewer  assessment  objected 
to  on  the  ground  of  no  benefit  received  Is  not 
by  injunction  to  restrain  its  collection,  but  by- 
appeal  to  the  district  court.  Minneapolis  ft  St. 
L.  R.  Co.  V.  LlndqulBt  (Iowa)  03  N.  W.  103. 

The  rule  that  persons  affected  by  a  drainage- 
assessment  must  seek  relief  therefrom  by  some 
direct  proceeding,  or  by  an  appeal,  and  cannot 
attack  the  same  collaterally,  applies  to  infants. 
Harris  v.  Ross,  112  Ind.  314,  13  N.  E.  873. 

When  a  sewer  assessment  levied  by  lawful  au- 
thority is  sought  to  be  attacked  collaterally,, 
every  proper  presumption  must  prevail  in  sup- 
port  of  a  judicial  determination.  Ithaca  v. 
Dabcock,  72  App.  Div.  260.  76  N.  T.  Supp.  49. 

One  who  did  not  avail  himself  of  the  stat- 
utory steps  to  contest  the  legality  of  a  drain  by 
which  he  is  not  damaged,  and  for  which  his  as- 
sessment Is  small,  is  not  entitled,  upon  the  ap- 
plication of  the  auditor  general  for  the  sale  of 
his  lands  for  nonpayment  of  the  taxes,  and 
when  the  drain  Is  about  completed,  to  attack  the 
validity  of  the  proceedings.  Auditor  General  v. 
Melze,  121  Mich.  285,  82  N.  W.  886. 

An  adjudication  by  a  board  of  supervisors 
that  a  petition  for  the  draining,  leveeing,  and 
reclaiming  of  land  conforms  with  the  statute 
governing  the  same,  may  not  be  inquired  into  iir 
a  collateral  proceeding.  Oliver  v.  Monona 
County  (Iowa)  90  N.  W.  510. 

A  property  owner  notified  of  a  sewer-tax  levy, 
and  given  opportunity  to  appear  before  the 
proper  authorities  on  grievance  day,  but  who 
neglected  to  do  so,  and  failed  to  take  any  steps 
to  contest  the  validity  of  the  assessment,  will 
not  be  permitted,  in  an  action  to  enforce  the 
assessment,  and  in  the  absence  of  any  serious 
jurisdictional  defect,  to  attack  the  sewer  pro- 
ceedings collaterally.  Ithaca  v.  Babcock,  39 
Misc.  49.  72  N.  T.  Supp.  519. 

The  validity  of  a  judgment  for  delinquent  as- 
sessments for  the  construction  of  a  sewer  can- 
not be  collaterally  attacked  on  the  ground  that 
there  was  an  insufllcient  description  of  the 
premises  or  of  the  improvement.  Jebb  v.  Sex- 
ton, 84  111.  App.  45. 

A  corporation  organized  under  the  provision 
of  the  California  Political  Code  for  the  purpose 
of  reclaiming  swamp  and  overflowed  land  is 
quasi  public  in  character,  the  legality  and  regu- 
larity of  the  proceedings  leading  up  to  whose 
final  creation  cannot  be  collaterally  attacked  In 
an  action  to  enforce  an  assessment  levied  on 
land  in  the  district.  Reclamation  Dist.  No. 
542  V.  Turner,  104  Cal.  334,  37  Pac.  1038. 

One  standing  silently  by,  not  objecting  and 
seeing  a  public  ditch  constructed  over  his  land 
in  good  faith  under  a  proceeding  of  which  he 
had  due  notice,  cannot  defeat  an  assessment  for 
the  benefits  thereof  to  his  land  on  a  collateral 
attack  in  an  action  to  quiet  title,  on  the  ground 
that  the  law  under  which  the  ditch  was  con- 
structed was  invalid  for  lack  of  detaila  -  Cass 
County  V.  Plotner,  149  Ind.  116,  48  N.  E.  635. 

That  the  lands  In  a  reclamation  district  were 
swamp  and  overflowed,  and  that  lands  assessed 
for  reclamation  purposes  would  be  benefited 
thereby,  being  jurisdictional  facts,  which  the 
board  of  supervisors  necessarily  determine  in 
approving  the  petition  for  the  formation  of  the 
district,  its  Judgment  on  those  questions  where 
all  the  parties  were  brought  before  it  by  proper 
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notice  is  concIuslTe,  and  cannot  be  collaterally 
attacked.     People  v.  Hagar,  52  Cal.  171. 

But  In  England  an  asoesBment  by  a  commJs- 
Bioner  of  sewen  is  not  conclusive,  but  the  per- 
son assessed  may,  In  an  action  brought  against 
a  person  for  taking  his  goods  to  satisfy  the  as- 
sessment, prove  that  he  acquired  no  benefit  from 
the  sewer.  Stafford  v.  Hamston,  2  Brod.  &  B. 
tt91,  5  J.  B.  Moore,  608. 

Injunction. 

There  are  some  defects,  however,  which  will 
warrant  a  resort  to  equity  and  the  Issuance  of 
an  Injunction. 

An  injunction  will  lie  against  drainage  pro- 
ceedings which  are  void,  but  not  if  they  are 
merely  erroneous  or  Irregular.  Sunier  v.  Miller, 
105  Ind.  898,  4  N.  E.  867. 

An  action  to  enjoin  a  city  from  assessing 
plaintiffs  property  for  construction  of  a  sewer 
lb  premature  If  brought  before  any  apportion- 
ment or  levy  of  tax  has  been  made.  Kansas  City 
V.  Smiley,  62  Kan.  718,  64  Pac.  618. 

But  not  when  It  appears  that  the  amount  of 
such  assessment  has  been  ascertained  and  no- 
tice thereof  given  to  the  property  owners.  An- 
drews V.  Love,  50  Kan.  701,  31  Pac.  1094. 

Equity  will  entertain  Jurisdiction  of  a  suit  to 
cancel  special  tax  bills  issued  for  the  construc- 
tion of  a  sewer,  even  though  they  be  void,  as 
they  constitute  a  cloud  on  the  title.  Bayha  v. 
Taylor,  36  Mo.  App.  427. 

An  action  is  not  maintainable  in  equity  to 
enjoin  the  collection  of  a  special  assessment  for 
the  construction  of  a  sewer  or  the  transmis- 
sion to  the  county  auditor  of  a  statement  of  the 
amount  claimed  to  be  due  for  such  sewer  as- 
sessments for  the  purpose  of  collection,  as  there 
is  an  ample  remedy  at  law  under  the  statute 
for  Illegal  assessments.  Fajder  v.  Aitkin 
(Minn.)  92  N.  W.  332. 

Injunction  will  not  lie  to  restrain  the  con- 
stmctlon  of  a  drain  or  ditch  for  errors  or  de- 
fects In  the  proceedings  establishing  the  same, 
where  the  proceedings  may  be  reviewed  by  peti- 
tion in  error.  Haff  v.  Fuller,  45  Ohio  St.  495, 
15  N.  E.  479. 

The  construction  of  a  drain  or  sewer  will  not 
be  enjoined  at  the  suit  of  a  property  owner  lia- 
ble to  be  assessed  therefor,  where  he  has  an  ad- 
equate remedy  at  law.  Schulz  v.  Albany,  27 
Misc.  51,  57  N.  T.  Supp.  963. 

An  action  in  equity  to  restrain  the  sale  of 
land  for  an  unpaid  sewer  assessment  will  not 
lie  when  the  assessment  on  the  face  of  the  pro- 
ceedings to  impose  it  Is  a  valid  lien  upon  the 
land,  and  extrinsic  evidence  is  required  to  show 
its  invalidity.  Longley  v.  Hudson,  4  Thomp.  ft 
C.  363. 

Where  an  assessment,  in  proceedings  to  open 
a  drain  from  a  highway,  of  private  property, 
has  been  made  by  appraisers  as  provided  by 
statute,  and  objections  have  been  filed  by  the 
landowner  In  the  county  court  as  authorized 
by  the  statute,  which  gives  such  court  power  to 
hear  the  case  with  the  aid  of  a  Jury,  the  land- 
owner cannot  abandon  the  proceedings  and  en- 
join the  construction  of  the  ditch  on  the  ground 
that  no  court  has  declared  that  the  land  should 
be  taken,  and  that  the  same  has  never  been  con- 
demned, nor  compensation  paid,  as  required  by 
stotute.  Shoppert  v.  Martin,  137  Mo.  455,  38 
8.  W.  967. 

Landowners  cannot  enjoin  the  proceedings 
for  the  construction  of  a  drain  on  the  ground 
that  the  proposed  new  ditch  will  so  Increase 
the  flow  of  water  in  an  old  ditch  as  to  exceed 
Its  capacity  and  overflow  such  owner's  land, 
where  the  proceedings  are  In  pursuance  of  a 
statute  providing  ample  legal  remedy  by  an  ap- 
peal from  the  assessment  of  benefits  and  dam- 
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ages,  and  by  a  suit  for  damages  for  the  overflow 
uf  all  lands  subject  to  assessment.  Ploughe  v. 
Beyer,  38  Ind.  113. 

A  suit  to  enjoin  the  collection  of  a  portion 
of  an  additional  ditch  assessment  which  has 
been  adjudged  void  is  a  collateral  attack,  and 
cannot  be  sustained  on  the  ground  that  the  or- 
iginal assessment  should  liave  been  deducted 
therefrom.  Duncan  v.  Lankford,  145  Ind.  145, 
44  N.  E.  12. 

A  landowner  cannot  enjoin  the  collection  of 
an  assessment  for  the  construction  of  a  public 
ditch  on  the  ground  that  the  ditch  was  not  con- 
structed according  to  the  plans  and  specifica- 
tions, thereby  resulting  In  no  benefit  to  his  land, 
where  the  proceedings  establishing  the  ditch  and 
levying  the  assessment  were  in  conformity  with 
the  law,  and  that  law  makes  it  the  duty  of  the 
officei-s  having  the  work  in  charge  to  have  the 
same  done  according  to  the  plans  and  specifi- 
cations, and  affords  landowners  an  opportunity 
to  be  heard  in  respect  to  the  ilnal  completion  of 
the  ditch.  Studabaker  v.  Studabaker,  152  Ind. 
89,  51  N.  E.  983. 

The  construction  of  a  sewer  will  not  be  en- 
Joined  by  a  suit  of  property  owners  in  front  of 
whose  premises  the  sewer  is  being  built,  on  the 
ground  that  the  proceedings  authorizing  it  are 
illegal  and  void,  where  the  real  estate  of  such 
owners  is  not  Invaded,  and  they  are  not  Injured 
by  the  work  complained  of,  but  simply  seek  to 
avoid  an  Illegal  assessment,  since  ample  reme- 
dies at  law  exist  therefor.  Shulz  v.  Albany, 
42  App.  Div.  437,  59  N.  Y.   Supp.  233. 

Bill  io  quiet  title. 

The  owner  and  occupant  of  land  cannot  com- 
pel the  city  to  prosecute  at  law  Its  claim  under 
an  Invalid  sale  of  the  property  to  satisfy  a  spe- 
cial sewer  assessment  whereby  his  title  Is 
clouded,  but  he  may  maintain  a  bill  under  the 
statute  to  clear  his  title.  Chaffee  v.  Detroit,  53 
Mich.  578,  19  N.  W.  191. 

Quo  warranto. 

An  owner  of  land  cannot  resist  the  payment 
of  a  special  assessment  levied  on  his  land  by 
the  commissioners  of  a  drainage  district  by  a 
bill  in  equity,  on  the  ground  that  the  enlarge- 
ment of  the  district,  by  which  action  the  land 
In  question  was  included,  was  illegally  made. 
Whether  the  commissioners  proceeded  in  all  re- 
spects as  required  by  the  drainage  laws  Is  a 
question  which  cannot  be  raised  by  a  bill  to 
enjoin  the  collection  of  the  assessments  thereof, 
but  must  be  by  quo  warranto  proceedings.  Ev- 
ans V.  Lewis.  121  111.  478,  13  N.  E.  246. 

The  owner  of  land  In  a  drainage  district,  or- 
ganized under  the  drainage  law  of  a  state,  has 
ample  remedy  at  law  against  the  district  for  the 
Improper  exercise  by  the  drainage  commission- 
ers of  their  authority,  by  attempting  to  levy  an 
assessment  on  his  land  in  excess  of  benefits,  also 
by  appropriating  certain  drains  and  filling  up 
others  on  his  laud  without  making  Just  compen- 
sation therefor;  and  such  acts  constitute  no 
ground  for  interference  by  quo  warranto.  Peo- 
ple ex  rel.  Samuel  v.  Cooper,  139  111.  461,  29 
X.  E.  872. 

Where  the  various  steps  for  the  organization 
of  a  drainage  district  are  taken  in  conformity 
with  the  statute,  the  finding  of  the  court  In 
favor  of  the  petitioners  and  organizing  the  dis- 
trict binds  all  who  might  have  objected  thereto, 
and  quo  warranto  will  not  He  to  test  Its  valid- 
ity,— especially  where  the  interests  involved  are 
mainly  of  a  private  character.  People  v.  Wild 
Cat  Special  Drainage  DIst.  31  111.  App.  219. 

Q.  Qrounda  of  contesting. 

In  general  It  may  be  said  that  any  departure 
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from  the  constitutional  or  statutory  procedure 
for  the  perfecting  of  an  assessment  against  pri- 
vate property  is  a  ground  for  resisting  the  as- 
sessment in  some  form.  Therefore,  the  deci- 
sions upon  what  is  or  is  not  essential  to  the  as- 
sessment as  set  out  above  should  be  consulted. 
The  decisions  collected  in  this  subdivision  deal 
with  actual  objections  which  have  been  made. 

Amount  of  assessment. 

The  question  whether  a  lot  was  benefited  by 
the  construction  of  a  sewer  cannot  be  raised  in 
iin  action  to  collect  an  assessment  against  the 
lot.     Wray  v.  Fry  (Ind.)  62  X.  E.  1004. 

That  particular  property  within  a  sewer  dis- 
trict is  not  in  fact  benefited  by  construction  of 
the  sewer  will  not  prevent  the  collection  of  the 
assessment  made  upon  It.  Chicago.  M.  &  St.  P. 
R.  Co.  V.  Phillips,  111  Iowa.  377,  82  N.  W.  787. 

The  objection  that  the  objector's  land  has  no 
access  to  the  sewer,  or  that  the  sewer  is  no  ben- 
efit as  the  land  has  access  to  other  sewers,  can- 
not be  raised  on  an  application  for  Judgment 
and  order  of  sale  of  land  under  a  special  as- 
sessment for  a  sewer,  but  should  be  raised  on 
the  confirmation  of  the  assessment.  Vander- 
syde  V.  People  ex  rel.  Raymond,  195  111.  200,  61 
N.  E.  lOoO,  62  N.  E.  800. 

The  question  as  to  whether  an  owner's  prop- 
erty was  assessed  in  excess  of  benefits,  or  more 
or  less  than  Its  proposed  share  of  the  cost  of 
a  sewer,  cannot  be  raised  on  the  application  for 
Judgment  against  such  land  for  such  assess- 
ment. The  proper  place  to  raise  those  ques- 
tions is  on  the  application  to  confirm  the  assess- 
ment. Walker  v.  Pebple  cr  rel.  Kochersperger, 
170  111.  410,  48  N.  E.  1010. 

The  fact  that  an  assessment  on  an  owner's 
land  to  aid  in  the  construction  of  a  drain  is  too 
high,  although  otherwise  valid,  will  not  defeat 
an  action  thereon,  but  only  goes  to  reduce  the 
amount  of  recovei*y.  New  Eel  River  Draining 
Asso.  V.  Durbin,  30  Ind.  173. 

But  the  report  of  appraisers  as  to  lands  ben- 
efited by  drainage  by  a  draining  association  and 
assessing  the  same  is  only  prima  facie  evidence. 
In  a  suit  to  enforce  the  lien  of  such  assessment, 
where  the  statute  authorizing  assessments  for 
such  purposes  by  such  association  permits  land- 
owners to  deny  that  the  work  is  of  public  util- 
ity, that  their  lands  are  benefited  thereby  to  the 
amount  of  the  assessment,  or  that  for  any  other 
reason  they  should  be  compelled  to  pay  the  as- 
sessment or  any  part  of  It.  Eel  River  Draining 
Asso.  V.  Topp,  16  Ind.  242. 

But  the  defense  that  land  was  not  benefited, 
and  that  it  was  arbitrarily  and  excessively  as- 
sessed without  regard  to  proportionate  bene- 
fits, may  be  raised  in  an  action  to  enforce  an 
assessment  for  reclamation  district  purposes, 
where  no  hearing  on  the  question  of  benefits  is 
provided  except  by  way  of  defense  to  suits  for 
the  collection  of  assessments,  so  that  the 
charge  on  the  land  does  not  become  final  until 
the  determination  of  such  a  suit.  Lower  Kings 
River  Reclamation  Dist.  No.  .'^Sl  v.  Phillips, 
108  Cal.  306,  39  Pac.  630,  41  Pac.  335. 

And  this  view  was  adopted  in  Reclamation 
Dist.  No.  551  v.  Runyon,  117  Cal.  164,  49  Pac. 
131,  which  was  an  action  by  the  district  seek- 
ing a  determination  of  the  validity  of  an  assess- 
ment, in  which  the  trial  court  had  excluded  evi- 
dence on  behalf  of  a  landowner  showing  that  his 
land  was  wholly  reclaimed,  and  had  been  pro- 
vided at  his  own  expense  with  a  suitable  pump- 
ing plant  and  drainage  facilities,  as  well  as  evi- 
dence that  the  land  In  question  was  more  heavily 
asses.sed    than    land   similarly    situated. 

A  dedication  of  a  part  of  an  abutting  lot  for 
street  purposes,  subsequent  to  a  sewer  assess- 
ment, is  not  ground  for  a  reduction  of  the  as- 
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cessment,  where  no  claim  for  personal  Judgment 
against  the  owner  is  made,  but  it  is  only  sought 
to  enforce  the  assessment  against  the  property 
originally  liable.  Wilson  v.  Cincinnati,  5  Ohio 
N.  P.  68 

The  amount  of  an  assessment  on  lots  abut- 
ting on  a  sewer  improvement  which  does  not 
exceed  the  statutory  limit  cannot  be  reduced  by 
showing  that  in  reality  the  sewer  is  of  no  bene- 
11 1  to  the  lots  in  question.  Conner  v.  Cincin- 
nati. 11  Ohio  C.  C.  336. 

The  fact  that  the  proposed  drain  will  be  an 
open  ditch  from  10  to  15  feet  wide  does  not 
necessarily  imply  that  such  drain  will  be  an  In- 
Jury  to  the  land,  which  will  warrant  the  court 
In  setting  aside  an  assessment  on  it  for  bene- 
fits resulting  thereto,  levied  by  the  commission- 
ers of  the  drainage  district  without  awarding 
damages  for  injuries,  but  who  reported  that  no 
lands  would  be  injured  by  the  drainage  or  the 
construction  thereof,— especially  as  the  county 
court  confirmed  their  report,  and  It  does  not  ap- 
pear that  anyone  claimed  any  damages  for  the 
construction  of  such  drains  over  his  land.  Hus- 
ton V.  Clark,  112  111.  344. 

Evidence  that  the  construction  of  a  drain  does 
not  benefit  an  owner's  land,  but  injures  it.  Is  In- 
admissible in  an  action  by  a  ditching  association 
to  collect  an  assessment  of  benefits  thereon  for 
the  construction  of  the  drain,  where  the  stat- 
ute under  which  the  proceedings  are  had  pro- 
vides a  remedy  by  appeal  to  review  the  question 
of  l>enefits.  Moffit  v.  Medsker  Draining  Asso. 
48  Ind.  107. 

An  assessment  for  a  completed  work  in  drain- 
lug  lands  will  not  be  set  aside  as  excessive  upon 
objections  supported  only  by  general  opinions, 
previous  lower  estimates,  a  proved  offer  to  do 
at  a  lower  price  a  certain  Item  of  work  which 
cost  more,  nor  by  testimony  that  the  lands  as- 
sessed are,  in  the  opinion  of  witnesses,  not 
worth  as  much  na  the  Improvement  cost  in  the 
absence  of  particulars  of  a  proper  expenditure 
by  exact  measurements,  and  accurate  calcula- 
tions by  competent  engineers,  and  of  explicit  de- 
nials of  services  charged  for  and  disbursements 
made.     Re  I'equest  River,  42  N.  J.  L.  553. 

The  judgment  of  a  state  court  rendered  on  the 
Kppeal  of  a  railroad  company  from  the  action  of 
drainage  commissioners  is  conclusive  upon  the 
question  of  benefits  and  damages  accruing  to  the 
i-aiiroad  from  the  Improvement  of  a  navigable 
stream  passing  under  the  track ;  and.  although 
the  Judgment  assesses  benefits  but  no  damages, 
the  Improvement  will  not  be  enjoined  on  the 
ground  tliat  the  railroad  will  be  put  to  great 
expense  In  rebuilding  its  bridge,  and  its  inter- 
state commerce  and  mall  service  will  be  inter- 
rupted. Lake  Erie  &  W.  R.  Co.  v.  Smith,  61 
Fed.  885. 

An  owner  of  property  abutting  on  an  alley 
cannot  collaterally  attack  the  validity  of  an  as- 
sessment thereon  for  the  construction  of  a  small 
collateral  drain  therein  in  connection  with  a 
local  sewer  in  a  parallel  street,  on  the  ground 
that  his  property  was  already  provided  with  ad- 
equate drainage  by  a  sewer  in  the  street  upon 
which  his  property  fronts,  where  the  right  to 
make  the  assessment  was  within  the  letter  of 
the  statute  under  which  the  sewer  was  con- 
structed and  the  assessment  levied,  and  he  had 
failed  to  avail  himself  of  his  right  to  remon- 
strate against  the  assessment  at  the  proper 
time.  By  ram  v.  Foley,  17  Ind.  App.  629,  47  N. 
E.  351. 

Xoneompleiion   of   improvement. 

The  fact  that  a  drain  was  not  completed  ac- 
cording to  the  terms  of  the  contract  is  not 
ground  for  injunction  against  the  collection  of 
an  assessment,  as  a  legal  remedy  exists  for  anj 
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dama^i^ifs   sustained  therefrom.     Sarber  v.  Ran- 
kin. 154  Ind.  236.  56  X.  E.  225. 

The  collection  of  an  assessment  for  a  county 
dlteh.  the  contractors  for  which  had  been  paid, 
will  not  be  enjoined  on  the  gr^ound  that,  ow- 
ing to  the  negligence  of  the  engineer  having 
charge  thereof  and  fault  of  the  contractors 
therefor,  the  ditch  was  defectively  constructed 
and  inadequate  to  drain  plaintiffs'  lands,  if 
plaintiffs  had  a  remedy  on  the  bonds  of  the  en- 
gineers and  contractors,  and  knowingly  allowed 
such  ditch  to  be  so  constructed  without  com- 
plaining thereof.  Putnam  County  v.  Krauss,  53 
Ohio  St.  628.   42  N.  E.  831. 

Proceeding  void. 

It  Is  not  necessary,  in  order  to  obtaJn  equita- 
ble relief,  to  show  that  taxes  for  the  construc- 
tion of  a  sewer  were  not  only  Invalid  but  in- 
equitable, where  the  provision  of  a  city  charter 
under  which  they  were  assessed  w^as  unconstitu- 
tional and  void.  Dletz  v.  Neenah,  01  Wis.  422, 
64  N.  W.  299. 

The  owner  of  land  across  which  a  ditch  is 
constructed  under  an  unconstitutional  statute 
Is,  subsequent  to  the  completion  of  the  work, 
entitled  to  an  injunction  restraining  the  collec- 
tion of  an  assessment  therefor,  when  he  had  no 
actual  notice  that  the  improvement  was  being 
made,  bad  not  stood  by  and  permitted  the  work 
to  be  done  for  his  benefit,  and  he  was  not  guilty 
of  any  want  of  diligence  In  failing  to  assert  his 
right  before  the  work  was  completed.  Teegar- 
den  V.  Davis,  36  Ohio  St.  601. 

Irregularities  and  inequalities. 

By  the  New  York  act  of  1874,  substantial  er- 
ror is  made  a  ground  for  vacating  a  drainage  as- 
sessment.    Re  Van  Buren,   17  Hun,  527. 

It  is  no  defense  to  an  action  to  enforce  the 
payment  of  an  assessment  on  lands  for  the 
construction  of  a  drain,  that  more  land  of  an- 
other person  is  assessed  than  is  mentioned  In 
the  petition  for  the  application  of  appraisers  as 
being  affected  by  the  drain.  Bate  v.  Sheets,  50 
Ind.  329. 

The  erroneous  assessment  of  a  water  tax 
against  premises  does  not  invalidate  the  entire 
assessment  on  the  roil,  or  excuse  the  taxpayer 
from  the  payment  of  a  sewer  assessment. 
Hooker  v.  Rochester,  30  N.  Y.  Supp.  297. 

That  Inequality  exists  in  the  assessment  of 
the  cost  of  reclaiming  swamp  land  will  not  de- 
feat the  assessment  If  there  Is  no  direct  and  In- 
vidious discrimination  in  favor  of  certain  per- 
sons to  the  prejudice  of  others.  Hagar  v.  Rec- 
lamation Dlst.  No.  108,  111  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Rep.  663. 

Authority  of  officers. 

The  authority  of  drainage  commissioners  to 
act  in  the  matter  of  opening  the  ditch  cannot 
be  attacked  for  the  first  time  on  motion  for  new 
trial  after  a  decree  establishing  the  ditch  and 
lajing  assessment  for  benefits.  Goodwine  v. 
Leak.  127  Ind.  569.  27  N.  E.  161. 

Persons  upon  whom  is  imposed  a  drainage  as- 
sessment cannot  question  the  existence  of  the 
corporation  and  the  authority  of  the  ofllcers  Im- 
posing the  assessment,  since  such  matters  can 
only  be  questioned  by  proceeding  by  quo  war- 
ranto, where  there  was  a  de  facto  corporation  as- 
mmlng  to  exercise  powers  with  reference  to  the 
drainage.  Blake  v.  People  use  of  Caldwell,  109 
III.  504. 

Upon  an  appeal  from  an  assessment  of  bene- 
fits made  against  lands  for  the  construction  of 
a  drain  under  the  provisions  of  a  ditching  law 
anthorizlng  such  appeal,  but  falling  to  provide 
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as  to  the  manner  of  taking  It  or  how  the  appeal 
Is  to  be  disposed  of  in  the  appellate  court,  the 
legality  of  the  organization  of  the  ditching  com- 
pany cannot  be  questioned.  Foster's  Branch 
Ditching  Co.  V.  Makepeace,  45  Ind.  226. 

Misdescription. 

Misdescription  of  benefited  land  in  the  view- 
ers' report  or  on  the  tax  duplicate  will  not  en- 
able a  landowner  to  defeat  liability  for  a  drain- 
age assessment  or  the  lien  of  a  ditch  certificate. 
Baker  v.  Clem.  102  Ind.  109,  26  N.  E.  215. 

A  landowner  may  have  an  assessment  on  his 
land  for  the  construction  of  a  ditch  set  aside 
where  the  petition  for  Its  establishment  and  the 
notice  properly  described  the  land,  but  errone- 
ously gave  the  name  of  the  owner  as  the  grantor 
of  the  present  owner,  contrary  to  an  express 
provision  of  the  statute  requiring  that  the  peti- 
tion "give  the  names  of  ownera  thereof  If  known, 
and,  when  unknown,  shall  so  state."  Troyer  v. 
Dyar,  102  Ind.  396,  1  N.  E.  728, 

Counterclaim. 

Proceedings  upon  a  municipal  claim  for  the 
construction  of  a  sewer  being  exclusively  in  rem, 
there  can  be  no  certificate  for  a  balance  claimed 
by  way  of  set-off.  Philadelphia  use  of  Jones 
v.  O'Connor,  9  Pa.  Dlst.  R.  230. 

Upon  application  for  Judgment  against  lands 
to  pay  a  special  assessment  ordered  by  a  drain- 
age district,  the  ow^ner  Is  not  entitled  to  a  set- 
off or  credit  for  the  value  of  old  ditches  on  his 
land  used  by  the  drainage  district.  Under  the 
drainage  law  such  allowance  should  have  been 
made  at  the  time  the  assessment  was  levied,  and 
comes  too  late  after  the  assessment  has  been 
confirmed.  People  ex  rel.  Barber  v.  Chapman, 
128  III.  490,  21  N.  E.  507. 

Fund  already  raised. 

It  Is  no  defense  to  the  payment  of  a  special  as- 
sessment levied  upon  land  In  a  drainage  district 
for  benefits  thereto  by  the  drainage  system  es- 
tablished, that  the  work  has  been  completed  and 
paid  for  by  other  landowners  who  did  not  re- 
fuse to  pay  their  assessments.  Hammond  v. 
People,  169  111.  545.  48  N.  E.  573. 

That  the  construction  of  a  drainage  ditch  w^as 
paid  for  out  of  general  funds  of  the  county  con- 
trary to  law  will  not  relieve  the  owners  of 
property  benefited  from  liability  to  pay  their  as- 
sessments, since  the  money  received  by  the 
assessment  may  be  substituted  for  that  paid 
out.     Patterson  v.  Baumer,  43  Iowa,  477. 

yo  right  of  way. 

The  fact  that  the  right  of  way  for  a  drain 
over  an  owner's  land  had  not  been  procured 
will  not  bar  a  suit  to  compel  the  payment  of  an 
assessment  for  benefits  to  his  land  by  the  con- 
struction of  the  proposed  drain.  Large  v. 
Keen's  Creek  Draining  Co.  30  Ind.  263,  95  Am. 
Dec.  696. 

That  decision  Is  not  In  accord  with  Re  Rhine- 
lander,  68  N.  Y.  105,  and  Re  Cheesebrough,  78 
N.  Y.  232. 

But  the  owner  of  land  upon  one  side  of  a 
street,  having  the  fee  to  the  center,  cannot  de- 
feat an  assessment  for  a  sewer  placed  In  the 
street  on  the  ground  that  thp  municipal  corpora- 
tion did  not  obtain  title  to  the  street  where  he 
does  not  show  that  the  sewer  was  not  located  on 
the  portion  of  the  street  to  which  he  did  not 
have  title  by  authority  of  its  owners.  Re  In- 
graham,  64  N.  Y.  311,  Affirming  4  Hun,  495, 
where  it  waa  held  that  there  had  been  a  dedica- 
tion of  the  street  to  the  public. 
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d.  Benefli  must  be  paid. 

One  who  seeks  to  restrain  by  Injunction  the 
Execution  of  deeds  for  property  sold  to  satisfy 
a  special  assessment  upon  It  for  a  drain  must 
do  equity  by  paying  the  amount  which  his  prop- 
erty has  been  benefited  by  the  improvement. 
Darst  V.  Griffin,  81  Neb.  668,  48  N.  W.  819. 

The  collection  of  a  sewerage  tax  will  not  l>e 
restrained  on  the  ground  of  irregularities  In  the 
proceedings  to  collect  the  tax,  in  the  absence  of 
payment  or  tender  of  the  amount  conceded  to 
be  due.     Gillette  t.  Denver,  21  Fed.  822. 

An  aasessment  on  land  for  the  construction 
by  a  municipal  corporation  of  a  sewer  will  not 
be  set  aside  on  a  collateral  attack  in  an  action 
to  quiet  title,  on  the  ground  that  the  assess- 
ment exceeds  10  per  cent  of  the  assessed  value 
of  the  property  taxed  prohibited  by  law,  unless 
that  part  of  the  assessment  except  the  excess  is 
paid  or  tendered  by  the  landowner,  since  the  as- 
sessment Is  void  only  as  to  the  excess.  Elkhart 
V.  Wickwlre.  121  Ind.  331,  22  N.  E.  342. 

A  landowner,  is  estopped  from  attacking  the 
validity  of  a  ditch  proceeding  by  a  suit  to  quiet 
title  after  sale  of  his  land  for  an  assessment, 
unless  he  first  pay  or  tender  the  benefits  re- 
sulting to  his  land  thereby,  represented  by  the 
assessment  levied  thereon,  where  he  stands  by 
without  objecting  until  after  the  ditch  benefi- 
cial to  his  land  has  been  constructed  in  good 
faith  under  color  of  statutory  proceeding,  and 
the  rights  of  others  have  intervened.  Prezing- 
er  V.  Harness.  114  Ind.  401,  16  N.  B.  495  ;  Pre- 
Kinger  v.  Fording,  114  Ind.  599,  16  N.  E.  499. 

e.  Laches. 

The  assessment  and  collection  of  a  drain  tax 
will  not  be  enjoined  on  the  ground  that  the 
complainant  will  not  derive  any  benefit,  where 
he  had  knowledge  of  the  improvement,  and  did 
not  commence  his  suit  until  the  expense  of  con- 
structing the  drain  had  been  incurred  and  or- 
ders had  been  Issued  for  the  work.  Walker 
Twp.  V.  Thomas,  123  Mich.  290,  82  N.  W.  48. 

A  persou  who  sees  a  drain  under  construction 
which  will  be  calculated  to  benefit  his  property 
cannot  wait  until  It  has  been  completed,  the 
expenditure  has  been  made,  and  his  property 
has  received  the  benefit,  before  proceeding  to 
avoid  the  tax.  Darst  v.  Grlflln,  31  Neb.  668,  48 
N.  W.  819. 

A  party  who  objects  to  the  construction  of  a 
ditch  upon  the  ground  of  want  of  Jurisdiction 
of  the  board  of  commissioners  to  order  It  should 
proceed  with  reasonable  promptness  in  asserting 
his  objections,  and  not  wait  until  the  ditch  is 
completed,  and  thus  be  enabled  to  receive  all  the 
benefits  to  be  derived  from  It  before  asserting 
the  want  of  authority.  Dakota  County  v. 
Cheney,  22  Neb.  437,  35  N.  W.  211. 

Certiorari  to  review  proceedings  to  lay  out  a 
ditch  or  drain  under  the  statute  will  not  be  al- 
lowed to  one  who  suffered  Its  construction  and 
use  for  over  a  year  without  objection ;  but  he 
will  be  relegated  to  de  novo  proceedings  to  have 
it  altered  or  abolished.  Haines  v.  Campion,  18 
N.  J.  L.  49. 

One  seeking  a  review  by  certiorari  of  the  pro- 
ceedings to  assess  lands  for  the  cost  of  drain- 
ing under  a  drainage  act  must  move  promptly. 
Delay  until  a  large  portion  of  the  assessment 
has  been  collected  and  applied  will  constrain  the 
court  to  refuse  relief.  State,  Britton,  Prose- 
cutor, V.  Blake,  35  N.  J.  L.  208. 

A  delay  of  ten  months  by  Inhabitants  and 
taxpayers  of  a  town  before  bringing  their  bill 
to  restrain  payment  of  money  for  expense  al- 
ready Incurred  in  draining  a  pond  ander  author- 
ity of  the  town  is  such  laches  as  will  preclude 
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a  right  to  equitable  relief.     Fuller  y.  Melrose, 
1  Allen,  160. 

But  in  one  case  It  was  held  that  the  right  of 
a  citizen,  as  against  the  municipal  corporation, 
to  have  a  lien  for  an  unlawful  sewer  assessment 
stricken  oflT  cannot  be  lost  by  laches.  "Assess- 
ments of  this  nature  are  a  species  of  taxation, 
and.  In  laying  and  collecting  them,  the  city  ex- 
ercises the  delegated  power  of  the  state.  It  is 
manifestly  unjust  for  the  state  to  take  advan- 
tage of  the  oversight  or  omission  of  a  citizen, 
nnd  to  exact  from  him  a  tax  that  cannot  con- 
stitutionally be  imposed.**  Harrlsburg  v.  Hoak, 
9  Pa.  DIst.  R.  51. 


f.  Waiver. 

Taxpayers  are  usually  held  to  waive  objec- 
tions to  mere  irregularities  when  they  do  not 
urge  them  at  the  proper  time.  Even  when  the 
effect  of  their  silence  Is  not  such  as  to  raise  an 
estoppel,  they  should  not  be  permitted  to  bring 
forward  objections  which  are  In  fact  compara- 
tively Immaterial,  and  which,  if  seasonably 
made,  would  have  enabled  a  correction  of  the  Ir- 
regularities. The  entire  assessment  should  not 
be  set  aside  in  favor  of  one  who  was  not  eufla- 
clently  interested  to  assist  In  keeping  the  pro- 
ceedings within  the  proper  channels. 

The  objections  to  drainage  assessments  which 
could  have  been  urged  at  the  time  of  the  con- 
firmation of  the  assessment  roll  will  be  waived 
by  neglect  to  urge  them  at  that  time.  Blake  v. 
People  use  of  Caldwell,  109  III.  504. 

One  benefited  by  the  construction  of  a  drain 
will  not  be  relieved  from  the  payment  of  the 
assessment  made  against  him,  but  will  be  held 
to  have  waived  all  irregularities,  where  he  was 
notified  of,  and  took  part  In,  the  proceedings 
without  making  objection.  Hall  v.  Slaybaugh. 
69  Mich.  484,  37  N.  W.  546. 

But  the  failure  of  a  landowner  present  at  the 
proceedings  taken  before  a  drain  commissioner 
for  the  establishment  of  a  ditch  to  object  there- 
to is  not  a  waiver  of  defects  In  the  proceedings 
amounting  to  more  than  an  Irregularity.  Wai- 
ters V.  Chamberlin,  65  Mich.  333.  32  N.  W.  440. 

Although  in  Houston  v.  Wheeler,  52  N.  T. 
641,  it  was  held  that  the  assent  of  a  landowner 
to  acts  under  a  drainage  act  is  a  waiver  of  the 
right  to  question  Its  constitutionality. 

A  petitioner  for  a  drain,  who  released  the 
right  of  way  and  consented  to  all  the  proceed- 
ings, but  objected  to  those  taken  for  the  pur- 
pose of  raising  the  tax  to  pay  for  Its  construc- 
tion, cannot  be  heard  to  complain  of  irregu- 
larities in  the  proceedings  for  the  purpose  of 
evading  payment  of  the  tax  assessed  upon  his 
lands.  Cook  v.  Covert,  71  Mich.  249,  39  N.  W. 
47. 

A  resident  of  a  municipal  corporation  will 
not  be  permitted  to  set  aside  proceedings  for 
the  construction  of  a  sewer  which  has  resulted 
in  an  assessment  against  his  property  because  of 
defects  in  the  proceedings,  where,  with  knowl- 
edge of  the  facts,  he  permitted  the  sewer,  which 
would  be  a  great  benefit  to  his  property,  to  be 
completed  without  any  objection  from  htm. 
State  ex  rcl.  Schlntgen  v.  La  Crosse,  101  Wis. 
208,  77  N.  W.  167. 

A  landowner,  duly  notified  of  the  proceedings 
at  the  time  of  the  establishment  of  a  ditch,  can- 
not, after  the  final  Judgment  of  the  court  es- 
tablishing it  and  confirming  the  assessment  of 
benefits  and  damages,  to  which  he  filed  no  re- 
monstrance, and  after  the  construction  of  the 
ditch,  file  an  intervening  petition  asking  for  an 
allowance  of  damages  to  his  land  on  the  ground 
that  at  the  time  of  Its  establishment  he  wa« 
unable  to  discover  that  the  proposed  drain  would 
aot  benefit  his  land,  but   would  be  an   injury 
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thereto.  Hoefgen  v.  Harness,  148  Ind.  224, 
47  N.  E.  470. 

Where  the  <ywii«r  of  lands  knew  of  the  pro- 
posed construction  of  a  drain  across  his  land, 
liavlng  been  present  at  a  meeting  of  drainage 
commissioners,  bat  having  given  them  no  notice 
that  he  was  the  owner  of  the  land,  he  has  no 
standing  in  court  to  object,  in  a  subsequent  pro- 
•ceedlng,  to  the  construction  of  the  drain.  Hack- 
ett  V.  Brown,  128  Mich.  141,  87  N.  W.  102. 

An  Injunction  will  not  be  granted  at  the  suit 
of  a. property  owner  to  restrain  the  collection  of 
an  assessment  for  the  construction  of  a  sewer 
on  the  ground  of  fraud  by  the  placing  therein, 
by  the  contractor,  of  rings  Instead  of  other  con- 
nection, where  no  serious  damage  has  been  done 
thereby  ;  and  such  owner  stood  by  and  permitted 
the  work  to  be  completed.  Instead  of  enjoining 
its  completion.  Blanchard  v.  Columbus,  8  Ohio 
S.  &  C.  P.  Dec.  676. 

g.  Estoppel. 

Where  the  taxpayer  has  not  only  failed  to 
urge  his  objections  at  the  proper  time,  but  has 
{>ermltted  the  work  to  go  forward  and  money 
to  be  expended  on  the  faith  of  his  conduct,  the 
principle  of  estoppel  will  prevent  him  from  de- 
nying liability  for  the  assessment. 

Courts  are  not  Inclined  to  set  aside  sewer  as- 
sessments when  the  Improvement  was  solicited 
by  the  parties  attacking  the  assessment,  who 
liave  seen  the  Improvement  made  and  permitted 
the  city  to  Incur  large  expense  without  objec- 
tion, and  thereafter  seek  to  be  relieved  from  as- 
sessment for  the  benefits  received  by  them. 
Loomls  V.  Little  Falls,  06  App.  Div.  299,  72  N. 
Y.  Supp.  774. 

But  one  who  petitions  for  the  establishment 
of  a  ditch  is  not  thereby  estopped  from  com- 
plaining of  Illegal  proceedings  to  his  prejudice, 
since  he  is  supposed  to  have  petitioned  for  le- 
gal, and  not  illegal,  action  on  the  part  of  the 
commissioner.  Taylor  v.  Burnap  Drain  Comrs. 
39  Mich.  739. 

Property  owners  who  stand  by  and,  without 
objecting,  receive  the  benefit  of  a  sewer,  are  es- 
topped to  attack  collaterally  the  legality  of  the 
proceedings  for  mere  Irregularity.  New  Albany 
Oaslight  &  Coke  Co.  v.  Crumbo,  10  Ind.  App. 
3C0,  37  N.  E.  1062. 

An  injunction  will  not  be  granted  restraining 
the  collection  of  an  assessment  for  the  con- 
struction of  a  ditch,  even  if  the  proceedings  are 
void  for  nonconformity  to  the  statute,  where  j 
the  objecting  party,  on  whose  land  the  ditch  has 
been  in  part  or  in  whole  constructed,  has  stood 
by  and  failed  to  resort  to  any  remedy,  legal  or 
equitable,  nntll  after  the  ditch  was  made.  Kel- 
iogg  V.  Ely,  15  Ohio  St.  66. 

The   collection  of   drainage  assessments   will 
not   be   restrained   on   the  ground  of  their  in- 
Talidlty,  at  the  Instance  of  property  owners  who 
signed  the  petition  for  the  construction  of  the 
drain,  and  remained  silent  during  its  construe- : 
tion,  of  which  they  knew,  and  did  not  object 
until  after  the  completion  of  the  drain.    Turn- 
•qdist  V.  Cass  County  Drain  Comrs.   (N.  D.)   92  | 
N.   W.  852 :  Erlckson  v.  Cass  County    (N.  D.)  , 
t>2  N.  W.  841.  1 

A  landowner  who  remains  sileYit  until  a  drain 
Is  partially  constructed  under  statutory  author- 
ity, knowing  that  the  only  method  of  compen- 
sating those  who  performed  the  labor  is  by  an 
assessment  for  the  benefits,  cannot,  after  the 
benefits  have  been  reaped,  maintain  a  bill  in 
equity  to  set  aside  the  proceedings  for  alleged 
irregularities.  Moore  v.  Mclntyre,  110  Mich. 
237,  68  N.  W.  130. 

Property  owners  who  petition  for  the  laying 
of  water,  surface,  and  sewer  pipes,  and  there- 
after permit  the  city  to  do  the  work  and  reap 
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the  benefit  of  it,  cannot  question  the  validity  of 
the  assessment  therefor  on  the  ground  that  the 
city  had  power  to  make  the  improvements  and 
assess  the  property  benefited  only  In  case  of  the 
refusal  or  neglect  of  the  property  owners  to 
make  such  Improvements.  Loomls  v.  Little 
Falls,  66  App.  Div.  299.  72  N.  T.  Supp.  774. 

A  bill  to  set  aside  proceedings  to  establish  a 
drain  and  to  enjoin  collection  of  the  tax  will  be 
dismissed  where  the  complainant  Joined  with 
others  In  releaalng  the  right  of  way,  bid  off  the 
vork  for  two  sections,  and  deferred  filing  the 
bill  until  the  tax,  with  a  single  other  exception, 
had  been  paid.  Harwood  v.  Uuntoon,  51  Mich. 
639,  17  N.  W.  216. 

The  owner  of  private  property  will  be  es- 
topped from  making  any  claim  to  compensation 
for  the  construction  of  a  sewer  over  his  land 
by  a  municipal  corporation  in  pursuance  of  an 
ordinance  providing  for  the  same,  where  the 
construction  was  made  with  his  knowledge,  and 
he  made  no  objections  thereto,  and  took  no 
steps  to  prevent  It.  Hyde  Park  v.  Borden,  94 
111.  26. 

An  owner  of  abutting  property  who,  by  rea- 
son of  livfng  in  the  vicinity  of  a  sewer  im- 
provement, knew,  or  should  have  known,  that 
the  same  was  being  constructed  partly  on  her 
property,  and  stood  by  and  said  nothing,  is  es- 
topped from  resistlDg  the  validity  of  an  assess- 
ment for  such  work,  in  an  action  brought  to  re- 
strain the  enforcement  thereof,  as  her  remedy 
is  by  an  action  against  the  municipality  for  the 
appropriation  to  Its  use  of  such  property  or  the 
imposition  of  an  additional  servitude  thereon. 
Wilson  V.  Cincinnati,  6  Ohio  N.  P.  68. 

A  landowner  who  stands  by  and  sees  the  con- 
struction of  a  ditch  without  objecting  until 
after  its  completion  is  estopped  from  afterwards 
suing  out  an  injunction  on  the  ground  that  the 
statutory  requirement  as  to  the  giving  of  notice 
of  the  letting  of  the  contract  was  not  complied 
with,  and  the  contract  was  let  at  a  higher 
price  than  it  should  have  been.  Muncey  v. 
Joest,  74  Ind.  409. 

A  landowner  Is  estopped  from  denying  the  va- 
lidity of  an  assessment  levied  against  his  land 
for  the  construction  of  a  drain  on  the  ground 
that  a  previous  assessment  had  been  made  but 
was  set  aside,  where  the  first  assessment  was 
invalid,  and  was  set  aside,  and  a  new  one  was 
made  at  the  request  and  with  the  consent  of 
such  owner,  and  he  expressed  himself  satisfied 
therewith,  and  stood  by  and  allowed  the  ditch- 
ing company  to  expend  money  on  the  faith  of  it. 
Nevlns  &  O.  C.  Twp.  Draining  Co.  v.  Alklre,  36 
Ind.  189. 

A  landowner  In  a  drainage  district  having 
recognized  the  validity  of  an  assessment  levied 
therein,  and  consc^nted  to  a  compromise  of  dif- 
ference between  the  landowners  and  bondhold-  . 
ers  of  the  district,  whereby  the  latter  gave  up 
substantial  rights,  is  estopped  from  disputing 
the  validity  of  such  assessment.  People  v.  Web- 
er, 164  111.  412,  45  N.  E.  723. 

Not  all  conduct,  however,  will  work  an  es- 
toppel, and  there  are  some  defects  which  can- 
not be  cured  by  estoppel. 

The  failure  of  a  property  owner  to  object  to 
the  construction  of  a  sewer  does  not  estop  him 
from  subsequently  contesting  the  validity  of  the 
special  tax  bill  Issued  therefor,  where  he  at  the 
time  had  no  knowledge  of  the  Invalidity  of  the 
proceedings.  St.  Joseph  ex  rel.  Danaher  v.  Dil- 
lon, 61  Mo.  App.  317. 

A  landowner  who  appears  before  the  Jury  In  a 
drain  proceeding,  accepts  the  award  made  him, 
and  entei*s  Into  a  contract  to  construct  a  por- 
tion of  the  drain,  is  not  thereby  estopped  from 
contesting,  en  the  ground  of  Irregularity,  an  as- 
sessment for  the  drain  imposed  upon  land  owned 
by  hlni,  where  he  had  no  notice  of  the  assessment 
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until  the  roll  was  completed  and  it  was  too  late 
for  blm  to  appeal  from  the  action  of  the  drain 
commissioner.  Tinsman  v.  Monroe  County,  00 
Mich.  382,  51  N.  W.  '460. 

A  landowner  is  not  estopped  from  denying  the 
validity  of  an  assessment  on  his  land  for  the 
construction  of  a  ditch  on  the  ground  that  he 
had  no  notice,  by  silently  standing  by  without 
objecting  and  allowing  the  work  to  be  done  on 
the  ditch  and  money  expended  in  its  construc- 
tion kuowlhg  that  the  same  was  being  done  on 
the  faith  of  the  validity  of  the  proceedings,  in 
the  absence  of  proof  as  to  the  value  of  the 
work  done  and  the  amount  of  money  expended, 
as  estoppels  cannot  be  created  by  bare  intend- 
ments so  as  to  cut  one  off  from  availing  him- 
self of  the  right  to  notice  secured  to  him  by  the 
organic  law.  Scudder  v.  Jones,  134  Ind.  547,  32 
N.  E.  221. 

A  member  of  the  common  '.'ouncll  which  au- 
thorized a  sewer  Improvement  and  directed  the 
levying  of  an  assessment  therefor  is  not  estopped 
from  taking  exception  to  the  assessment  made 
against  him,  where  he  has  not  in  any  manner 
recogrnized  the  roll  as  valid,  or  taken  action 
upon  it.     Warren  v.  Grand  Haven,  30  Mich.  24. 

A  property  owner  is  not  estopped  from  deny- 
ing his  liability  on  a  tax  bill  for  the  construction 
of  a  sew«r  on  the  ground  that  the  contract  was 
invalid  by  reason  of  the  fact  that  he  knew  of 
tbe  existence  of  the  proceedings  and  of  work  be- 
ing done  thereunder,  and  failed  to  attempt  to 
stop  it.     Keane  v.  Klausman,  21  Mo.  App.  485. 

Landowners  are  not  estopped  from  enjoining 
an  assessment  for  sewerage  and  other  improve- 
ments because  in  excess  of  the  positive  prohib- 
itive provision  of  statute,  by  having  Joined  In 
the  petition  for  the  improvements,  and,  with 
knowledge  of  the  progress  of  ihe  work,  having 
raised  no  objection  thereto  in  regard  to  the  pro- 
ceedings under  which  it  was  constructed ;  since 
they  could  have  no  knowledge  of  the  amount 
of  the  assessment  until  made,  and  until  they 
bad  such  knowledge,  it  was  their  right  to  as- 
sume that  it  would  be  in  conformity  with  the 
law.  Birdseye  v.  Clyde,  61  Ohio  St.  27,  55  N. 
E.  160. 

A  landowner  is  not  estopped  from  attacking, 
by  direct  proceedings,  the  validity  of  a  sewer 
assessment  which  is  void  because  not  levied  ac- 
cording to  benefits,  but  solely  according  to  loca- 
tion, contrary  to  statute,  by  silently  standing  by 
and  allowing  the  improvement  to  proceed  and 
accepting  the  benefits  thereof  after  knowledge 
of  the  manner  in  which  it  was  to  be  made,  as 
he  had  a  right  to  assume  that  the  assessment 
would  be  levied  at  least  under  color  of  statute. 
Crawfordsville  Music  Hall  Asso.  v.  Clements,  12 
Ind.  App.  464,  30  N.  E.  540,  40  X.  E.  752. 

Landowners  against  whose  lands  assessments 
have  been  levied  by  a  city  for  the  cost  of  a  sew- 
er are  not  estopped  from  denying  the  validity  of 
the  assessments  because  they  allowed  the  work 
to  progress  to  completion  without  objection, 
where  the  city  was  without  authority  to  con- 
struct the  sewer,  and  therefore  the  objection  to 
the  assessment  is  Jurisdictional.  Keese  v.  Den- 
ver, 10  Colo.  112,  15  Pac.  825. 

A  landowner  is  not  estopped  from  enjoining 
the  collection  of  an  assessment  for  the  construc- 
tion of  a  drain,  on  the  ground  that  he  had  stood 
by  without  giving  notice  of  his  dissatisfaction, 
and  permitted  the  ditching  company  to  expend 
a  large  sum  of  money  in  constructing  the  drain 
by  which  his  land  was  benefited,  where,  by  rea- 
son of  fatal  defects  in  the  articles  of  associa- 
tion, such  company  was  not  legally  incorporated, 
and,  therefore,  all  the  subsequent  proceedings 
were  invalid.  Newton  County  Draining  Co.  v. 
Nofsinger.  43  Ind.  566. 

The  facts  that  an  owner  did  not  appeal  from 
on  assessment  upon  his  lands  for  the  construc- 
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tion  of  a  ditch,  but  stood  by  and  saw  the  work 
done  without  objecting ;  that  the  course  of  the 
ditch  through  his  premises  was  changed  at  his 
instance ;  that  SlOO  was  expended  for  his  bene- 
fit in  constructing  the  ditch  through  his  land ; 
and  that  he  did  not  question  the  legality  of  the 
assessment  until  after  the  work  was  completed, 
— do  not  estop  him,  in  an  action  to  enforce  the 
assessment,  from  insisting  upon  its  illegality  be- 
cause of  defective  description  of  the  land.  Boat- 
man V.  Macy,  82  Ind.  400. 

A  landowner  who  stood  by  without  objection 
until  the  improvement  was  made  is  not  thereby 
estopped  from  objecting  to  the  proceeding  w^hich 
would  lead  to  a  decree  directing  a  sale  of  his 
land  to  pay  an  assessment  a  part  of  which  is 
clearly  not  upon  his  land.  Hunt  v.  State  use 
of  Downey,  26  Ind.  App.  518,  58  N.  E.  557. 

Connecting  icith  aciccr. 

A  landowner  is  not  estopped  from  contesting^ 
a  void  sewer  assessment  by  connecting  with  the 
sewer.  State,  New  Brunswick  Rubber  Co., 
Prosecutor,  v.  New  Brunswick  Street  &  Sewer 
Comrs.  38  N.  J.  L.  100,  20  Am.  Rep.  380. 

An  abutter  on  a  street  in  a  town  through 
which  a  sewer  is  constructed,  who  enters  the 
sewer  with  his  private  drain  by  license  from  the 
municipal  authorities  by  which  he  agrees  to 
make  no  claim  for  damages  on  account  of  the 
work,  is  not  estopped  to  contest  the  validity  of 
the  order  laying  out  the  sewer  under  which  an 
assessment  is  levied  on  him.  Sheehan  v.  Fitch- 
burg,  131  Mass.  523. 

Connecting  property  with  a  sewer  will  not 
estop  its  owner  from  contesting  the  right  of  a 
municipality  to  assess  the  expenses  of  the  sewer 
upon  abutting  property  on  the  ground  that  it 
had  no  legislative  authority  to  do  so.  Water- 
town  V.  Fairbanks,  65  N.  Y.  588. 

A  property  owner  is  not  made  liable  on  a 
void  special  tax  bill  Issued  for  the  construction 
of  a  sewer  by  the  fact  that  he  connected  his 
property  with  and  used  the  sewer.  Neill  v. 
Trans-Atlantic  Mortg.  Trust  Co.  80  Mo.  App. 
644.  The  court  said :  Defendant  had  no  lot  or 
part  in  employing  the  contractor  to  build  the 
sewer.  The  street  is  his  property  subject  to  the 
easement  of  the  public.  He,  therefore,  finds  on 
his  property  an  underground  drain  called  a  sew- 
er. Why  may  he  not  use  it  without  paying  for 
it  when  it  has  been  put  there  without  his  re- 
quest, and.  it  may  be,  against  his  consent  ?  We 
have  the  highest  authority  for  saying  that  when 
one  finds  a  structure  upon  his  property  which 
has  been  placed  there  without  his  request,  or  di- 
rection, or  consent,  he  cannot  be  made  liable  for 
its  cost  by  using  it. 

But  when  one  proceeds  to  avail  himself  of 
sewer  privileges  by  making  his  own  connections, 
though  through  the  pipe  of  an  obliging  neighbor, 
he  waives  any  mere  irregularity  In  constructing 
the  sewer  and  by  implication  promises  to  pay  the 
reasonable  amount  fixed  by  the  regulations.  Fer- 
gus Falls  v.  Boen,  78  Minn.  186,  80  N.  W.  061. 

And  In  one  case  it  was  held  that  when  a  prop- 
erty owner  applies  for,  and  is  granted  a  connec- 
tion with  a  proposed  sewer  none  of  the  proceed- 
ings of  the  municipal  corporation  in  contracting 
for  the  sewer  require  his  ratification  to  make 
him  liable  for  the  charge  therefor.  Fitzgerald 
V.  Philadelphia,  3  Walk.  (Pa.)  17. 

h.  Suit  to  recover  hack  money  paid. 

In  an  action  to  recover  drain  taxes  paid  un- 
der protest,  the  plaintiff  is  not  entitled  to  show 
that  his  land  was  so  remote  that  It  was  not 
benefited  by  the  drain.  Smith  v.  Carlow,  114 
Mich.  67.  72  N.  W.  22. 

A  drain  tax  paid  under  protest  In  reliance 
upon  S  42,  act  No.  153,  Mich.  Laws  1885,  cannot 
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be  recovered,  since  such  act  applies  only  to  the 
general  taxes  authorized  to  be  assessed  thereby, 
and  not  to  a  special  tax  for  drainage  purposes. 
Taylor  v.  Avon  Twp.  73  Mich.  604,  41  N.  W. 
703. 

Assumpsit  will  not  lie  to  recover  drain  taxes 
paid  under  protest  on  the  ground  that  the  stat- 
ute under  which  they  were  Imposed  Is  uncon- 
stitutional, where  the  statute  Is  valid  In  part, 
and  the  unobjectionable  provisions  confer  full 
power  to  assess  the  tax.  Mathias  v.  Cramer,  73 
Mich.  5,  40  N.  W.  926. 

A  landowner  who  has  stood  by  and  permitted 
a  drain  to  be  constructed  without  attempting  to 
impeach  the  validity  of  the  proceeding  will  not 
be  permitted  to  do  so  in  an  action  to  recover 
drain  taxes  paid  under  protest.  Smith  v.  Car- 
low,  114  Mich.  67,  72  N.  W.  22. 

A  city  cannot  be  compelled  to  reimburse  drain- 
age taxes  voluntarily  paid  and  actually  expended 
for  drainage  purposes.  New  Orleans  Canal  & 
Bkg.  Co.  V.  New  Orleans,  30  La.  Ann.  1371. 

A  drainage  tax  paid  by  a  landowner  will  not 
be  refunded,  although  by  statute  his  property  is 
subsequently  excluded  from  the  drainage  dis- 
trict, where  it  appears  that,  when  the  canals  In 
process  of  construction  are  completed,  his  land 
will  be  drained.  New  Orleans  Canal  &  Bkg.  Co. 
V.  New  Orleans,  27  La.  Ann.  505. 

But  one  who  pays  an  Illegal  drain  tax  under 
protest  to  one  who  is  about  to  levy  on  bis  prop- 
erty is  entitled  to  recover  back  the  amount,  al- 
though the  protest  was  not  specific  as  to  rea- 
sons of  illegality.  A  specific  protest  is  only  re- 
quired by  statute  in  case  of  the  payment  of  a 
tax  in  advance  of  the  time  the  tax  can  be  en- 
forced. Cox  v.  Welcher,  68  Mich.  263,  30  N. 
W.  69. 

1.  Other  matt€f8. 

A  proceeding,  under  a  statute,  to  establish  a 
ditch  and  assess  the  cost  thereof  on  the  lands 
specially  benefited,  is  not  a  civil  action  so  as  to 
fall  within  a  provision  of  the  Code  concerning 
civil  cases,  authorizing  the  court,  in  its  discre- 
tion, to  relieve  the  party  from  its  Judgment 
taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  execusable  neglect  on 
complaint  or  motion  filed  within  two  years,  so 
as  to  relieve  a  landowner  from  a  Judgment  as- 
sessing his  lands,  to  which  he  was  prevented 
from  filing  remonstrances  by  sickness.  Hays  v. 
Tippy,  91  Ind.  102. 

A  mortgagee  of  land  is  not  estopped  by  a 
Judgment  against  the  mortgagor  In  an  action  to 
which  he  was  not  a  party,  establishing  a  ditch 
assessment  to  be  a  lien  upon  the  land,  from 
questioning  the  validity  of  the  ditching  proceed- 
ings and  the  Judgment,  where  his  mortgage  was 
duly  recorded  prior  to  the  commencement  of 
any  of  such  proceedings,  and  the  Judgment  cred- 
itor is  seeking  to  enforce  his  lien  as  superior 


and  prior  to  that  of  the  mortgage.     Delsner  v. 
Simpson,  72  Ind.  435. 

A  contestant  of  a  sewer  assessment  who  falls 
to  obtain  a  reduction  thereof  In  an  action 
brought  to  enforce  the  same  must  pay  the  penal- 
ty prescribed  by  a  statute,  providing  that.  If  spe- 
i  clal  assessments  payable  by  the  owner  of  the 
property  assessed,  personally,  by  the  time  stip- 
ulated in  the  ordinance,  are  not  paid  by  the  time 
80  stipulated,  the  amount  assessed  with  Inter- 
est and  the  prescribed  penalty  may  be  recovered 
by  suit,  as  such  penalty  becomes  due  on  failure 
to  pay  at  the  stipulated  time  the  amount  right- 
fully owing :  but,  against  a  contestant  securing 
a  i-eductlon  because  the  assessment  was  more 
than  that  allowed  by  law,  no  such  penalty  can 
be  recovered,  as  at  no  time  was  the  amount 
claimed  from  him  owing.  Cincinnati  use  of 
Wilson  V.  Fugman,  5  Ohio  N.  P.  14 ;  Cincin- 
nati V.  Jung,  7  Ohio  N.  P.  665. 

XI.  Ahandonment  of  drain. 

When  an  artificial  drain  has  become  neces- 
sary to  the  drainage  of  adjoining  lands,  it  Is  to 
be  considered  and  treated  as  a  natural  water 
course  so  far  as  proceedings  looking  to  its  aban- 
donment are  concerned,  and  it  comprises  such  a 
property  right  as  will  be  protected  by  injunc- 
tion. Tussing  V.  King,  65  Ohio  St.  10,  60  N. 
E.  986. 

A  municipal  corporation,  such  as  a  reclama- 
tion district,  cannot  be  deprived  of  its  existence 
by  nonuser  of  its  powers  or  a  failure  on  the  part 
of  Its  officers  to  act  as  a  corporation,  but  only 
by  act  of  the  legislature  or  a  Judicial  sentence 
based  upon  legislative  provision  and  sufficient 
facts.  Swamp  Land  Dist.  No.  150  v.  Silver,  98 
Cal.  51,  32  Pac.  866. 

But  the  dissolution  of  a  drainage  district,  un- 
der the  provision  of  an  act  of  the  legislature, 
cannot  be  prevented  by  a  single  landowner  who 
will  be  damaged  by  such  dissolution.  In  the  ab- 
sence of  any  statutory  provision  authorizing 
such  action.  Hollenbeck  v.  Detrick,  162  111. 
388,  44  N.  E.   732. 

In  the  exercise  of  the  right  of  drainage  dis- 
tricts to  take  land  by  condemnation  to  be  used 
for  a  ditch,  there  are  none  of  the  elements  of  a 
contract  which  would  be  Impaired  by  a  subse- 
quent dissolution  of  the  district.  The  damages 
awarded  an  owner  for  land  taken  for  such  use 
Include,  In  contemplation  of  law,  all  loss  or  in- 
Jury  resulting  to  him  thereby.     Ibid. 

An  act  of  the  legislature  for  the  dissolution  of 
drainage  districts  Is  not  In  conflict  with  a  con- 
stitutional provision  authorizing  the  general  as- 
sembly to  pass  laws  permitting  owners  or  occu- 
pants of  lands  to  construct  drains  across  landa 
of  others.  A  drainage  district  created  for  such 
purpose  by  a  public  act  Is  a  corporation  of  a 
public  character,  and  the  law  providing  for  Its 
organization  Is  subject  to  be  modMied  or  re- 
pealed.    Ibid.  H.  P.  F. 


MISSOURI  SUPREME  COURT. 


Thomas  CALLAHAN,  Reapt., 

V. 

ST.  LOUIS  MERCHANTS'  BRIDGE  TER- 
MINAL RAILWAY  COMPANY,  Appt. 

i Mo ) 

1.     A    member    of    a    aection    ffanff    en- 
ffAffed     in     repnirlns     the     trnck     to 


ennble   trnina    to   ran   snfely   over   it, 

who  is  stationed  beneath  a  track  running 
over  a  public  street  Into  which  discarded  ties 
are  being  thrown,  to  warn  travelers  on  the 
street  and  remove  the  ties,  is,  while  attempt- 
ing to  remove  beyond  danger  a  child  which 
has  appeared  in  the  street,  within  the  pro- 
tection of  a  statute  making  railroad  com- 
panies liable   for  injuries   sustained  by   any 


XOTE. — For  another  case  In  this  series  as  to  .  the  negligence  of  fellow  servants,  see  Indlanap- 
constitutionality    of    statute     making    railroad    oils  Union  R.  Co.  v.  Houlihan   (Ind.)  54  L,  R. 
Bompanies  liable  for  injuries  to  servants  through  |  A.  787. 
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servant  or  agent  thereof  while  engaged  in  the 
work  of  operating  such  railroad,  by  reason  of 
the  negligence  of  any  other  servant  or  agent 
thereof. 
2.  A  Btatnte  making  a  railroad  com- 
pany liable  for  injarlea  to  aervanta 
throvKh  tl&e  neffllKence  of  fello^v 
aervanta  does  not  violate  the  equality  clause 
of  the  Federal  Constitution,  although  it  does 
not  confine  such  liability  to  acts  performed  in 
the  operation  of  trains,  but  extends  It  to 
risks  similar  to  those  incurred  by  the  em- 
ployees of  persons  or  corporations  engaged  in 
other  lines  of  work. 

(Robinson,  J.,  dinaents.) 

(December  10,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiiT  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  negli- 
gence for  which  defendant  was  responsible. 
Affirmed, 

The  facts  are  stated  in  the  division  opin- 
ion which  was  delivered  by  Marshall,  J., 
and  was  as  follows: 

This  is  an  action  predicated  upon  §  2873, 
Rev.  Stat.  1899,  for  damages  for  personal  in- 
juries, by  the  plaintiff,  an  employee  of  the 
defendant,  alleged  to  have  been  received  in 
consequence  of  the  negligence  of  the  plain- 
titt's  fellow  sei-vants,  employees  of  the  de- 
fendant. The  plaintiff  recovered  a  judg- 
ment for  $6,500  in  the  circuit  court,  and  the 
defendant  appealed. 

The  pertinent  allegations  of  the  petition 
are  as  follows:  "That  the  defendant  was  a 
corporation,  and  operated  a  railroad  in  the 
state  of  Missouri.  That  on  the  15th  day  of 
November,  1898,  the  plaintiff  was  in  the 
senice  of  the  defendant,  aiding  in  operating 
its  railroad  at  or  near  the  bridge  approach 
over  Ferry  street,  in  the  city  of  St.  Louis. 
That  it  was  the  duty  of  the  plaintiff  at  said 
time  to  watch  that  people  or  vehicles  were 
not  injured  by  the  fall  of  ties  which  were 
being  removed  by  defendant's  employees 
from  its  roadbed,  and  thrown  down  about  60 
feet  to  the  surface  of  Ferry  street ;  and  also 
to  remove  such  ties  from  the  street.  That 
the  rule  and  custom  for  doing  the  work  was 
for  the  men  above,  before  throwing  a  tie 
down  to  the  street,  to  give  notice  to  the  man 
below  that  a  tie  was  to  be  thrown,  and  then 
wait  for  a  signal  from  him,  before  throwing 
the  tie,  that  it  was  right  and  safe  to  throw 
the  tie,  thus  enabling  plaintiff  to  warn  pass- 
ers-by out  of  danger  and  to  keep  out  of 
danger  himself.  That  on  the  day  in  ques- 
tion, whilst  the  plaintiff,  in  the  due  dis- 
charge of  his  said  duty,  was  warning  off  and 
removing  a  child  from  said  street,  where  it 
was  in  peril  of  a  falling  tie,  should  one  be 
thrown,  the  defendant's  servants  above  care- 
lessly, and  without  giving  any  warning  of 
their  intention  to  throw  down  a  tie,  and, 
without  receiving  any  signal  from  plaintiff 
that  it  was  safe  to  do  so,  threw  down  a  tie, 
which  struck  and  injured  the  plaintiff." 
00  L.  R.  A. 


There  was  a  further  assignment  of  negli- 
gence, in  that  defendant's  acting  foreman 
negligently  directed  the  tie  to  be  so  thrown 
without  the  usual  signals.  The  answer  is  a 
general  denial,  coupled  with  the  following 
special  pleas:  "Further  answering  plain- 
tiirs  petition,  defendant  states:  That  the 
injuries  complained  of  by  plaintiff  in  said 
petition  were  produced  by  the  negligence  of 
plaintiff  contributing  to  the  cause  thereof. 
That  plaintiff's  fellow  servants  gave  warn- 
ing of  their  intention  to  lower  the  tie  men- 
tioned in  plaintiff's  petition,  and  plaintiff 
failed  to  heed  the  same.  That  it  was  usual 
and  customary,  in  the  lowering  of  the  ties 
mentioned  in  plaintiff's  petition,  for  plain- 
tiff to  notify  his  co-employees  of  the  ap- 
proach of  pedestrians  or  vehicles,  so  that 
such  ties  might  be  held  by  said  co-employees 
until  such  pedestrians  or  vehicles  had 
passed ;  and  plaintiff  failed  to  give  such  no- 
tice in  this  instance,  and  by  reason  of  the 
failure  of  plaintili*  to  so  warn  tlie  employees 
of  defendant  of  the  approach  of  the  pedes- 
trian mentioned  in  plaintiff's  petition,  as 
was  his  duty,  such  tie  was  lowered  and 
thrown  down,  whereby  plaintiff  was  injured. 
That  plaintiff  failed  and  neglected  to  take 
reasonable  and  ordinary  precautions  to  ob- 
serve his  surroundings,  or  to  avoid  the  obvi- 
ous dangers  of  his  said  situation,  and  there- 
by said  injury  was  directly  occasioned  by  his 
own  omission  to  use  ordinary  care  at  and 
immediately  before  the  time  of  his  said  in- 
jury. Further  answering,  defendant  says 
that  the  injury  complained  of  by  plaintiff 
was  occasioned  by  a  danger  incident  to  his 
said  employment,  and  which  plaintiff  as- 
sumed in  entering  upon  said  employment. 
Further  answering,  defendant  says  that,  if 
the  injuiy  complained  of  by  plaintiff  was 
occasioned  by  the  negligence*  of  defendant's 
servants,  as  alleged  in  plaintiff's  petition, 
the  said  seiTants  were  fellow  servants  of 
plaintiff',  and  plaintiff  and  said  fellow  serv- 
ants were  not,  at  the  time  mentioned  in 
plaintiff's  petition,  engaged  in  the  work  of 
operating  defendant's  railroad,  and  there- 
fore defendant  is  not  liable  therefor."  The 
reply  is  a  general  denial. 

The  trial  disclosed  the  following  facts: 
The  defendant's  railroad  crosses  Ferry 
street,  in  the  city  of  St.  Louis,  by  an  over- 
head bridge,  which  is  some  50  feet  above  the 
level  of  the  street.  The  plaintiff  was  a 
member  of  a  section  gang  that  was  engaged 
in  repairing  the  railroad  by  taking  out  old 
ties  and  putting  in  new  ones.  VVhen  the 
old  ties  werfe  taken  out,  they  were  thrown 
down  onto  Ferry  street,  instead  of  being 
carried  away.  The  plaintiff  was  stationed 
on  Ferry  street  to  warn  passers-by  of  the 
danger,  and  to  remove  the  ties  that  were 
thus  thrown  upon  the  street.  When  the 
gang  on  the  bridge  were  about  to  throw- 
down  a  tie,  they  notified  the  plaintiff  of 
their  intention,  and  he  signified  to  them 
whether  or  not  the  "coast  was  clear,"  and 
they  did  not  throw  the  tie  unless  he  so  sig- 
niiied.  While  so  engaged  in  such  work,  a 
small  child  appeai'ed  on  Ferry  street,  and 
was  in  a  place  of  peril.     The  plaintiff  went 
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to  her,  and,  while  engaged  in  removing  her, 
the  gang  on  the  bridge  threw  a  tie  down  on 
the  street,  which  struck  the  plaintiff  on  the 
leg,  and  injured  it  so  that  it  had  to  be  am- 
putated. The  gang  on  the  bridge  gave  the 
plaintiflf  no  notice  of  their  intention  to 
throw  the  tie,  and  the  plaintiff  did  not  sig- 
nify to  the  gang  on  the  bridge  that  it  was 
unsafe  to  do  so,  nor  that  the  child  was  in 
peril,  nor  that  he  was  going  to  or  had  gone 
to  the  child  to  remove  it  from  its  perilous 
position. 

Two  legal  propositions  present  themselves 
upon  this  record :  First,  Who  are  embraced 
in  the  provisions  of  §  2873,  Rev.  Stat.  1899? 
And,  second,  Does  the  plaintiff  come  within 
such  classes?  and  of  these  in  their  order. 

1.  Who  are  embraced  in  the  provisions  of 
§  2873,  Rev.  Stat.  1899?    That  section  is  as 
follows:     *'That  every  railroad  corporation 
owning  or  operating  a  railroad  in  this  state 
ihall  be  liable  for  all  damages  sustained  by 
Any  agent  or  servant  thereof  while  engaged 
in  the  work  of  operating  such  railroad,  by 
reason  of  the  negligence  of  any  other  agent 
or  servant  thereof:     Provided,  that  it  may 
l»e  shown  in  defense  that  the  person  injured 
was  guilty  of  negligence  contributing  as  a 
proximate   cause   to   produce    the   injuiy." 
The  defendant  contends  that  this  law  does 
not  embrace  every  employee  of  a  railroad, 
but  that  it  applies  only  to  such  employees 
of  a  railroad  as  are  subjected,  by  the  charac- 
ter of  the  work  they  are  employed  to  do,  to 
the  hazards  incident  to  the  running  of  a 
train.     And,  furthermore,  the  defendant  con- 
tends that,  if  the  law  is  construed  to  cover 
railroad  employees  who  are  not  subjected  to 
such  hazards,  but  are  only  subject  to  such 
risks  as  would  be  incurred  by  the  employees 
of  any  other  person  or  corporation  when  en- 
^ged  in  similar  work,  then  the  law  violates 
the  equality  clause  of  the  Federal  Constitu- 
tion, in  that  it  subjects  the  defendant  to  a 
liability  to  its  employees  that  is  not  imposed 
upon  any  other  person  or  company  under 
similar  conditions.     On  the  other  hand,  the 
plaintiff  contends  that  the  law  embraces,  not 
only   the   employees  who  are  actually   em- 
ployed in  moving  a  train,  but  also  all  those 
whose  work  is  directly  essential  to  enable 
the  trains  to  move ;  and,  as  applied  to  this 
<;ase,  that  it  embraces  a  section  gang  en- 
gaged in  repairing  the  track  to  enable  the 
trains  to  safely  run  over  it,  and  that  the 
plaintiff  was  a  member  of  such  section  gang, 
and  that  his  duty  was  as  directly  connected 
with  such  work  as  was  the  work  of  any  of 
the  other  members  of  the  gang  that  were 
working  upon  the  bridge.     This  case  is  one 
of  first  impression  in  this  court.    The  only 
case  bearing  on  this  question  that  has  here- 
tofore   been    adjudicated    in  this  state    is 
Stubhs  V.  Omaha,  K.  C.  d  E.  R.  Go.  85  Mo. 
App.    192.     In  that  case  the  Kansas  City 
court  of  appeals,  speaking  through  Ellison, 
J.,  held  that  the  law  embraced  members  of 
a  section  gang  that  was  engaged  in  removing 
old  rails  and  putting  in  new  ones,  and  there 
one  of  the  gang  was  permitted  to  recover  for 
injuries  received  by  the  negligence  of  an- 
other member  of  the  gang  in  suddenly  drop- 
60  L.  R.  A. 


ping  one  end  of  a  rail  which  he  and  the 
plaintiff  were  carrying.     It  is  all-important 
to  keep  in  mind  the  language  of  the  statute. 
It  is  that  the  railroad  shall  be  liable  for  all 
damages  sustained  by  any  agent  or  servant 
thereof  "while  engaged  in  the  work  of  oper- 
ating such  railroad"  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant  thereof. 
Defendant  contends  that  this  statute  was 
taken  from  the  laws  of  Iowa,  and  that  the 
interpretation  of  the   courts  of  that  state 
construing  their  law  must  be  borrowed  from 
that  state  along  with  the  law  itself,  and 
that  the  courts  of  Iowa  hold  that  the  law 
only  embraces  such  employees  as  are  injured 
by  the  actual  moving  of  ti*ains,  and  therefore 
the  same  construction  should  be  placed  up- 
on our  statute.     The  chief  difficulty  encoun- 
tered in  such  a   line  of  reasoning  is  that 
there  is  nothing  to  show  that  our  law  was 
borrowed  from  or  modeled  after  the  Iowa 
law.     The  language  of  our  law  is  quite  dif- 
ferent   from   the    Iowa   statute.    The    first 
statute  upon  this  subject  that  was  adopted 
in  Iowa  was  the  act  of  1862,  which  was  as 
follows:     "Every  railroad  company  shall  be 
liable  for  all  damages  sustained  by  any  per- 
son, including  employees  of  the  company,  in 
consequence  of  any  neglect  of  the  agents,  or 
any  mismanagement  of  the  engineer  or  other 
employee  of  the  corporation  to  any  person 
sustaining  such  damages."     Acts  9th  Gen. 
Assem.  p.  198.  The  courts  of  that  state  held 
that  this  act  was  limited  to  such  employees 
as  were  injured  by  the  negligence  of  fellow 
sen'ants   while  engaged   in  moving  trains, 
and  that  any  other  construction  of  the  act 
would  constitute  class  legislation,  and  would 
violnte  the  equality  clause  of  the  Federal 
Constitution.     Deppe  v.  Chicago,  R.  I.  d  P. 
R.  Co.  36  Iowa,  52.     Afterwards,  in  1873, 
the  legislature  of  that  state  amended  the 
law   so   as   to   make   it   read   as    follows: 
"V^verj-   corporation     operating     a    railway 
shall  be  liable  for  all  damages  sustained  by 
any  person,  including  employees  of  such  cor- 
poration, in  consequence  of  the  neglect  of 
agents,  or  by  any  mismanagement  of  the  en- 
gineers or  other  employees  of  the  corpora- 
tion,   and     in    consequence     of    the   wilful 
wrongs,  whether  of  commission  or  omission, 
of  such  agents,  engineers,  or  other  employ- 
ee??, when  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any 
railway  on  or  about  which  they  shall  be  em- 
plovedV'     Code   1873,   §    1307.     In  Foley  v. 
Chicago,  R.  I.  d  P.  R.  Co.  64  Iowa,  644,  21 
N.  W.  124,  it  was  argued  that  this  amend- 
ment did  not  change  the  act  of  1862  as  to 
liability  for  mere  acts  of  negligence,  but  that 
it   simply   superadded   a   liability   for   wil- 
ful   wrongs.     But   the   supreme   court   held 
otherwise,  and  said  that  it  could  not  have 
been  the  intention  of  the  legislature  to  cre- 
ate one  liability  for  negligent  wrongs  and  a 
different    liabifity    for    wilful    wrongs,    and 
then  adhered  to  the  rule  laid  down  in  the 
Deppe   Case.     And   the   same  rule   had  ob- 
tained in  that  state  ever  since.     Malone  v. 
Burlington,  C.  R.  d  N.  R.  Co.  65  Iowa,  417, 
64  Am.  Rep.  11,  21  X.  W.  756:  Reddington 
v.  Chicago,  M.  d  St.  P.  R  Co.  108  Iowa,  96, 
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78  N.  W.  SOO.  It  will  be  obsened  that  in 
both  of  the  Iowa  acts  tlie  railroad  was  made 
liable  for  damai^es  sustained  by  any  person, 
including  employees,  **in  consequence  of  any 
neglect  of  the  agents,  or  any  mismanage- 
ment of  the  engineer  or  other  employee  of 
the  corporation  to  the  person  sustaining 
such  damages."  Our  statute  is  quite  differ- 
ent, for  it  makes  the  railroad  liable  to  any 
employee  for  damages  sustained  by  him, 
*' while  engaged  in  the  work  of  operating 
such  railroad,  by  reason  of  the  negligence  of 
any  other  agent  or  servant."  Under  the 
Iowa  cases,  any  employee  who  is  injured  by 
another  employee's  negligence  while  moving 
a  train  can  recover.  It  matters  not  what 
work  the  injured  employee  is  doing.  The 
.test  is.  Was  he  injured  in  consequence  of  the 
negligence  of  another  employee  or  engineer 
in  moving  a  train?  Under  our  statute,  to 
entitle  the  injured  sei^ant  to  recover,  it 
must  bo  shown  that  he  sust-ained  his  inju- 
ries, **while  engaged  in  the  work  of  operat- 
ing such  railroad,"  "by  reason  of  the  negli- 
gence of  any  other  agent  or  servant."  This 
is  very  different  from  the  Iowa  statute. 
Here  the  injured  person  must  be  injured 
"while  engaged  in  the  work  of  operating 
such  railroad:"  injured,  not  necessarily  by 
the  negligence  of  another  employee  or  en- 
gineer while  actually  moving  a  train,  but  in- 
jured by  the  negligence  of  any  other  em- 
ployee of  the  railroad.  In  Iowa  the  injuiy 
must  have  been  inflicted  by  the  moving  of  a 
train.  In  Missouri  the  person  injured  must 
have  been  actually  engaged  in  the  work  of 
operating  such  railroad,  not  necessarily  in 
operating  the  train.  The  two  statutes, 
therefore,  are  almost  the  antitheses  of  each 
other,  and  our  law  cannot  properly  be  said 
to  have  l^een  taken  from  or  modeled  after  the 
Iowa  law.  The  major  premise  of  the  de- 
fendant's syllogism  therefore  fails,  and  hence 
the  conclusion  falls  A\ith  it. 

Tlie  fellow-servant  laws  of  other  states 
and  the  judicial  interpretations  thereof  af- 
ford interesting  and  legitimate  subjects  of 
reference  in  construing  our  law  on  that  sub- 
ject. The  statute  of  Kansas  (Gen.  Stat. 
1901,  §  5S58)  is  almost  identical  with  the 
statute  of  Iowa  of  1862.  It  is  as  follows: 
"Every  railroad  company  organized  or  doing 
business  in  this  state  shall  be  liable  for  all 
damages  done  to  any  employee  of  such  com- 
pany In  consequence  of  any  negligence  of  its 
agents,  or  by  any  mismanagement  of  its  en- 
gineers or  other  employees,  to  any  person 
sustaining  such  damage."  The  Kansas 
courts,  however,  place  a  very  different  con- 
struction upon  their  statute  from  that 
placed  upon  the  Iowa  statute  by  the  courts 
of  that  state.  The  rule  in  Kansas  is  that, 
to  entitle  an  injured  employee  to  recover,  it 
is  neccftsarj"  for  him  to  show  that  he  was  in- 
jured when  performing  a  service  for  the  rail- 
road that  was  necessary  to  the  use  and  oper- 
ation of  the  road,  and  it  is  not  essential  that 
he  show  that  the  injuiy  w^as  caused  by  a  fel- 
low servant  while  moving  a  train.  Atchi- 
80tK  T.  d  S.  F.  Jt.  Co.  V.  Vincent,  56  Kan. 
344,  43  Pac.  251.  This  case  is  similar  in  all 
essential  respects  to  the  case  of  Stuhhs  v. 
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Omaha,  K.  C.  d  E.  R.  Co.  85  Mo.  App.  192. 
See  also  Union  Trust  Co.  v.  Thomason,  25 
Kan.  2.  where  one  section  hand's  negligence 
caused  injury  to  another  section  hand  while 
both  were  on  a  hand  car;  Union  P.  R.  Co.  v. 
Harris,  33  Kan.  421.  G  Pac.  571,  where  one 
section  hand's  negligence  injured  another 
section  hand  while  the  two  were  taking  out 
old  rails  and  putting  in  new  ones;  Atchison, 
T.  d  H.  F.  R.  Co.  V.  Koehler,  37  Kan.  463,  15 
Pac.  567,  where  the  negligence  of  one  em- 
ployee while  unloading  a  car  caused  a  rail 
to  fall  on  another  employee  similarly  em- 
ployed ;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Brass- 
field,  51  Kan.  167,  32  Pac.  814,  where  a  sec- 
tion gang  was  unloading  ties  from  a  car  for 
the  purpose  of  repairing  the  track,  and  one 
negligently  let  a  tie  fall  on  another  em- 
plovee.  and  injured  him;  Chicago,  K.  d  IV. 
R.  Co.  V.  Pontius,  52  Kan.  264,  34  Pac.  739, 
where  one  bridge  carpenter  negligently  in- 
jured another  while  loading  timbers  on  a 
car  to  be  carried  to  another  part  of  the  road 
to  be  used  in  a  bridge.  The  case  last  cited 
went  to  the  Supreme  Court  of  the  United 
States,  and  is  reported  in  157  U.  S.  211,  39 
L.  ed.  675,  15  Sup.  Ct.  Rep.  585.  In  that 
case  the  Supreme  Court  of  the  United  States^ 
speaking  through  Chief  Justice  Fuller,  after 
setting  out  the  Kansas  statute,  said:  "In 
Missouri  P.  R.  Co.  v.  Mackey,  33  Kan.  298, 
0  Pac.  291,  the  validity  of  this  law  was 
drawn  in  question  on  the  ground  of  repug- 
nancy to  the  Constitution  of  the  United 
States,  and  its  validity  sustained.  The  case 
was  brought  here  on  error,  and  the  judg- 
ment of  the  state  court  affirmed.  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161.  A?* 
to  the  objection  that  the  law  deprived  rail- 
road companies  of  the  equal  protection  of 
the  laws,  and  so  infiinged  the  14th  Amend- 
ment, this  court  held  that  legislation  which 
was  special  in  its  character  was  not  necessa- 
rily within  the  constitutional  inhibition  if 
the  same  rule  was  applied  under  the  same 
circumstances  and  conditions;  that  the  haz- 
ardous character  of  the  business  of  operat- 
ing a  railroad  seemed  to  call  for  special  leg- 
islation with  respect  to  railroad  corpora- 
tions, having  for  its  object  the  protection  of 
their  employees  as  well  as  the  safety  of  the 
public;  that  the  busine.^  of  other  corpora- 
tions was  not  subject  to  similar  dangers  to 
their  employees;  and  that  such  legislation 
could  not  be  objected  to  on  the  ground  of 
making  an  unjust  discrimination,  since  it 
met  a  particular  necessity,  and  all  railroad 
corporations  were,  without  distinction,  made 
subject  to  the  same  liabilities.  It  is  now 
contended  that  the  plaintiff  was  a  bridge 
builder:  that  the  legislation  only  applied  to 
employees  exposed  to  the  peculiar  hazards 
incident  to  the  use  and  operation  of  i-ail- 
roads:  that  the  railroad  company  could  not 
be  subjected  to  any  greater  liability  to  its 
employees  who  were  engaged  in  building  its 
bridges  than  any  other  private  individual  or 
corporation  engaged  in  the  same  business; 
and  that  the  statute  has  been  so  construed 
in  this  case  as  to  make  the  company  liable 
to  its  employees  when  engaged  in  building 
its  bridges,  notwithstanding  oridge  building 
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was  not  accompanied,  and  had  not  been 
treated  by  legislation  as  accompanied,  by  pe- 
culiar perils,  thus  discriminating  against 
the  particular  corporation  irrespective  of 
the  character  of  the  employment,  in  contra- 
vention of  the  14th  Amendment.  But  the 
difficulty  with  this  argument  is  that  the  state 
supreme  court  found  upon  the  facts  that,  al- 
though the  plaintiff's  general  employment 
was  that  of  a  bridge  carpenter,  he  was  en- 
gaged at  the  time  the  accident  occurred, 
not  in  building  a  bridge,  but  in  loading  tim- 
bers on  a  car  for  transportation  over  the  line 
of  defendant's  road;  and  Missouri  P,  R.  Co, 
V.  Haley,  25  Kan.  35;  Union  P.  R.  Co.  v. 
Harris,  33  Kan.  416,  6  Pac.  571,  and  Atchi- 
son, T.  f§  ^.  F.  R.  Co.  V.  Kochler,  37  Kan. 
463,  15  Pac.  567,  were  cited,  in  which  cases 
it  was  held  that  a  person  employed  upon  a 
construction  train  to  carry  water  for  the 
men  working  with  the  train,  and  to  gather 
up  tools  and  put  them  in  the  caboose  or  tool 
car;  a  section  man  employed  by  a  railroad 
•company  to  repair  its  roadbed,  and  to  take 
up  old  rails  out  of  its  track  and  put  in  new 
ones;  and  a  person  injured  while  loading 
rails  on  a  car  to  be  taken  to  other  portions 
of  the  company's  road, — ^were  all  within  the 
provisions  of  the  act  in  question;  and  the 
court  said:  *In  this  case  the  plaintiff  was 
injured  while  on  a  car,  assisting  in  loading 
timbers  to  be  transported  over  the  defend- 
ant's road  to  some  other  point.  The  mere 
fact  that  the  plaintiff's  regular  employment 
was  as  a  bridge  carpenter  does  not  aflfe'ct  the 
case,  nor  does  it  matter  that  the  road  was 
newly  constructed,  nor  whether  it  was  in 
regular  operation  or  not.  The  injury  hap- 
pened to  the  plaintiff'  while  he  was  engaged 
in  labor  directly  connected  with  the  opera- 
tion of  the  road,  and  the  statute  applies 
even  though  it  should  be  given  the  construc- 
tion counsel  places  on  it.'  And  see  Chica- 
go, R.  I.  d  P.  R.  Co.  V.  Stahley,  11  C.  C.  A. 
88,  27  U.  S.  App.  157,  62  Fed.  363." 

In  Chicago,  R.  I.  d-  P.  R.  Co.  v.  Stahley, 
II  C.  C.  A.  88,  27  U.  S.  App.  157,  62  Fed. 
363,  a  railroad  employee  was  injured  by  the 
negligence  of  his  fellow  employees  in  letting 
drop  one  end  of  a  heavy  iron  driving  rod 
that  they  were  carrying  to  attach  to  a  new 
locomotive  that  was  standing  in  a  round- 
house at  Horton,  Kansas,  and  which  they 
were  putting  in  order  for  use  on  the  road. 
Mr.  Justice  Brewer  tried  the  case  on  the  cir- 
cuit, and  held  that,  notwithstanding  the 
Kansas  fellow-servant  law  was  taken  from 
the  Iowa  statute,  the  Federal  courts  would 
follow  the  interpretation  put  on  the  Kansas 
«tatute  by  the  courts  of  that  state.  Accord- 
ingly, a  judgment  for  the  plaintiff  was  al- 
lowed to  stand,  notwithstanding  the  injury 
was  not  inliicted  by  the  negligence  of  a  fel- 
low .servant  while  moving  a  train.  The  fel- 
low-servant statute  of  Georgia  ( Civ.  Code,  § 
2321)  is  as  follows:  "A  railroad  company 
shall  be  liable  for  any  damage  done  to  per- 
pons,  stock,  or  other  property  by  the  run- 
ning of  the  locomotives  or  cars  or  other  ma- 
chinery of  such  company,  or  for  damage 
done  by  any  person  in  the  employment  and 
taervice  of  such  companv,  unless  the  com- 
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pany  shall  make  it  appear  that  their  agents 
have  exercised  all  ordinary  and  reasonable 
rare  and  diligence,  the  presumption  in  all 
cases  being  against  the  company."  The 
court  of  that  state  held  that  an  injured  em- 
ployee may  recover  for  injuries  sustained  by 
reason  of  the  negligence  of  a  fellow  servant 
if  thej'  were  engaged  in  a  work  that  was  nec- 
essary to  be  done  to  enable  the  railroad  com- 
pany to  operate  the  railroad,  and  that  the 
right  to  recover  was  not  limited  to  cases 
where  the  injuiy  was  caused  by  the  running 
of  a  train.  Thompson  v.  Central  R.  <£•  Bkg, 
Co.  54  Ga.  509;  Baker  v.  Western  dc  A.  R. 
Co.  68  Ga.  702;  Georgia  R.  Co.  v.  Ivcy,  73 
Ga.  504.  In  the  case  last  oited  one  bridge 
builder  was  killed  by  the  negligence  of  an- 
other bridge  builder,  while  they  were  build- 
ing a  bridge  across  the  Oconee  river,  at 
Afhens,  to  enable  the  trains  of  the  railroad 
to  cross  the  river  and  land  passengers  and 
freight  at  a  new  depot  in  the  town. 

The  supreme  court  of  Wisconsin  had  the 
fellow-servant  law  of  that  state  before  it  in 
the  case*  of  Ditberner  v.  Chicago,  M.  d-  Si.  P. 
R.  Co.  47  Wis.  138,  2  X.  W.  69,  and,  speak- 
ing through  Lyon,  J.,  said:  "The  learned 
counsel  for  the  defendant  maintains  that 
the  statute  under  which  this  action  was 
brought  (Laws  1875,  chap.  173)  is  unconsti- 
tutional and  void.  The  statute  is  as  follows: 
'Ever\'  railroad  company  operating  any  rail- 
road or  railway,  the  line  of  which  shall  be 
situated  in  whole  or  in  part  in  this  state, 
sliall  be  liable  for  all  damages  sustained 
within  this  state  by  any  employee,  servant, 
or  agent  of  such  company,  while  in  the  line 
of  his  duty  as  such,  and  which  shall  have 
l)een  caused  by  the  carelessness  or  negligence 
of  any  other  agent,  employee,  or  servant  of 
such  company,  in  the  discharge  of.  or  for 
failing  to  discharge,  their  proper  duties  as 
such;  but  this  act  shall  not  be  construed  so 
as  to  permit  a  recovery  where  the  negligence 
of  the  person  so  claiming  to  recover  mate- 
rially contributed  to  the  result  complained 
of.'  It  is  claimed  that  this  statute  violates 
that  principle  of  constitutional  law  which 
prohibits  unequal  and  partial  legislation  on 
general  subjects,  and  is  therefore  void.  It 
is  conceded  that  the  act  would  be  a  valid  ex- 
ercise of  legislative  power  were  its  provi- 
sions restricted  to  cases  of  injury  caused  by 
the  negligent  operation  of  railways.  But  it 
is  assumed  that  the  statute  is  not  so  re- 
stricted: that  by  its  terms  it  seeks  to  make 
a  railway  company  liable  for  an  injury  to 
an  employee  caused  by  the  negligence  of  an- 
other employee,  although  the  negligent  act 
may  have  no  connection  with  the  operation 
of  the  railway  of  the  company.  The  argu- 
ment is  that,*  because  the  same  liability  is 
not  imposed  upon  other  corporations,  the 
statute  is  void,  within  the  rule  of  Durkee  v, 
Jatwsrille,  28  Wis.  464,  9  Am.  Rep.  500. 
Iowa  cases  have  been  cited  which  seem  to  as- 
sert the  doctrine  contended  for.  The  stat- 
ute* of  that  state  under  which  those  cases 
were  decided,  corresponding  with  our  chap- 
ter 173  of  1875,  limits  a  recovery  to  cases 
where  the  injuries  were  caused  by  the  negli- 
gent operation  of  railways.     In  view  of  that 
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from  the  coDBtltutlonnl  or  statutory  procedure 
for  the  perfecting  of  an  asseBsment  against  pri- 
vate property  is  a  ground  for  resisting  the  as- 
sessment in  some  form.  Therefore,  the  deci- 
sions upon  what  is  or  is  not  essential  to  the  as- 
sessment as  set  out  above  should  he  consulted. 
The  decisions  collected  in  this  subdivision  deal 
with  actual  objections  which  have  been  made. 

Amount  of  aaaesament. 

The  question  whether  a  lot  w^as  benefited  by 
the  construction  of  a  sewer  cannot  be  raised  in 
21  n  action  to  collect  an  assessment  against  the 
lot.     Wray  v.  Fry  (Ind.)  62  X.  E.  1004. 

That  particular  property  within  a  sewer  dis- 
trict Is  not  in  fact  benefited  by  construction  of 
the  sewer  will  not  prevent  the  collection  of  the 
Assessment  made  upon  it.  Chicago.  M.  &  St.  P. 
K.  Co.  V.  Phillips,  111  Iowa,  377.  82  N.  W.  787. 

The  objection  that  the  objector's  land  has  no 
access  to  the  sewer,  or  that  the  sewer  is  no  ben- 
efit as  the  land  has  access  to  other  sewers,  can- 
not be  raised  on  an  application  for  Judgment 
and  order  of  sale  of  laud  under  a  special  as- 
sessment for  a  sewer,  but  should  be  raised  on 
the  confirmation  of  the  assessment.  Yander- 
syde  V.  People  ex  rel.  Raymond.  195  III.  200,  61 
N.  E.  1050,  C2  X.  E.  800. 

The  question  as  to  whether  an  owner's  prop- 
erty was  assessed  in  excess  of  benefits,  or  more 
or  less  than  its  proposed  share  of  the  cost  of 
&  sewer,  cannot  be  raised  on  the  application  for 
Judgment  against  such  land  for  such  assess- 
ment. The  proper  place  to  raise  those  ques- 
tions is  on  the  application  to  confirm  the  assess- 
ment. Walker  v.  People  ex  rcl.  Kochersi)erger, 
170  III.  410,  48  X.  E.  1010. 

The  fact  that  an  asses.sment  on  an  owner's 
land  to  aid  in  the  construction  of  a  drain  is  too 
high,  although  otherwise  valid,  will  not  defeat 
an  action  thereon,  but  only  goes  to  reduce  the 
amount  of  recovery.  Xew  Eel  River  Draining 
Asso.  V.  Durbln,  30  Ind.  173. 

But  the  report  of  appraisers  as  to  lands  ben- 
efited by  drainage  by  a  draining  association  and 
assessing  the  same  is  only  prima  facie  evidence, 
in  a  suit  to  enforce  the  lien  of  such  assessment, 
where  the  statute  authorizing  assessments  for 
such  puriDoses  by  such  association  permits  land- 
owners to  deny  that  the  work  is  of  public  util- 
ity, that  their  lands  are  benefited  thereby  to  the 
amount  of  the  assessment,  or  that  for  any  other 
reason  they  should  be  compelled  to  pay  the  as- 
sessment or  any  part  of  it.  Eel  River  Draining 
Asso.  V.  Topp,  10  Ind.  242. 

But  the  defense  that  land  was  not  benefited, 
and  that  it  was  arbitrarily  and  excessively  as- 
sessed without  regard  to  proportionate  bene- 
fits, may  be  raised  In  an  action  to  enforce  an 
assessment  for  reclamation  district  purposes, 
where  no  hearing  on  the  question  of  benefits  is 
provided  except  by  way  of  defense  to  suits  for 
the  collection  of  assessments,  so  that  the 
charge  on  the  land  does  not  become  final  until 
the  determination  of  such  a  suit.  Lower  Kings 
River  Reclamation  DIst.  Xo.  531  v.  Phillips, 
108  Cal.  306,  30  Pac.  030,  41  Pac.  333. 

And  this  view  was  adopted  in  Reclamation 
Dist  Xo.  551  V.  Runyon,  117  Cal.  164,  49  Pac. 
131,  which  was  an  action  by  the  district  seek- 
ing a  determination  of  the  validity  of  an  assess- 
ment, in  which  the  trial  court  had  excluded  evi- 
dence on  behalf  of  a  landowner  showing  that  his 
land  was  wholly  reclaimed,  and  had  been  pro- 
vided at  his  own  expense  with  a  suitable  pump- 
ing plant  and  drainage  faoilities,  as  well  as  evi- 
dence that  the  land  in  question  was  more  heavily 
assessed   than   land  similarly   situated. 

A  dedication  of  a  part  of  an  abutting  lot  for 
street  purposes,  subsequent  to  a  sewer  assess- 
ment. Is  not  ground  for  a  reduction  of  the  as- 
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sessmcut,  where  no  claim  for  personal  Judgment 
against  the  owner  Is  made,  but  it  is  only  sought 
to  enforce  the  assessment  against  the  property 
originally  liable.  Wilson  v.  Cincinnati,  5  Ohio 
X.  P.  68 

The  amount  of  an  assessment  on  lots  abut- 
ting on  a  sewer  improvement  which  does  not 
exceed  the  statutory  limit  cannot  be  reduced  by 
showing  that  in  reality  the  sewer  Is  of  no  bene- 
lit  to  the  lots  in  question.  Conner  v.  Cincin- 
nati, 11  Ohio  C.  C.  336. 

The  fact  that  the  proposed  drain  will  be  an 
oi>en  ditch  from  10  to  15  feet  wide  does  not 
necessarily  imply  that  such  drain  will  be  an  In- 
Jury  to  the  land,  which  will  warrant  the  court 
in  setting  aside  an  assessment  on  it  for  bene- 
fits i*esulting  thereto,  levied  by  the  commlsslon- 
t^r.s  of  the  drainage  district  without  awarding 
damages  for  Injuries,  but  who  reported  that  no 
lands  would  be  injured  by  the  drainage  or  the 
construction  thereof, — especially  as  the  county 
court  confirmed  their  report,  and  It  does  not  ap- 
pear that  anyone  claimed  any  damages  for  the 
constmctlon  of  such  drains  over  his  land.  Hus- 
ton V.  Clark,  112  111.  344. 

Evidence  that  the  construction  of  a  drain  does 
not  benefit  an  owner's  land,  but  Injures  it,  is  In- 
admissible in  an  action  by  a  ditching  association 
to  collect  an  assessment  of  benefits  thereon  for 
the  construction  of  the  drain,  where  the  stat- 
ute under  which  the  proceedings  are  had  pro- 
vides a  remedy  by  appeal  to  review  the  question 
of  benefits.  Moffit  v.  Medsker  Draining  Asso. 
48  Ind.  107. 

An  assessment  for  a  completed  work  in  drain- 
ing lands  will  not  be  set  aside  as  excessive  upon 
objections  supported  only  by  general  opinions, 
previous  lower  estimates,  a  proved  offer  to  do 
at  a  lower  price  a  certain  Item  of  work  which 
cost  more,  nor  by  testimony  that  the  lauds  as- 
sessed are,  in  tlie  opinion  of  witnesses,  not 
worth  as  much  aa  the  improvement  cost.  In  the 
absence  of  particulars  of  a  proper  expenditure 
by  exact  measurements,  and  accurate  calcula- 
tions by  competent  engineers,  and  of  explicit  de- 
nials of  services  charged  for  and  disbursements 
made.     Re  Pequest  River,  42  X.  J.  L.  553. 

The  judgment  of  a  state  court  rendered  on  the 
appeal  of  a  railroad  company  from  the  action  of 
drainage  commissioners  is  conclusive  upon  the 
question  of  benefits  and  damages  accruing  to  the 
railroad  from  the  improvement  of  a  navigable 
stream  passing  under  the  track :  and,  although 
the  Judgment  assesses  benefits  but  no  damages, 
the  Improvement  will  not  be  enjoined  on  the 
ground  that  the  railroad  will  be  put  to  great 
expense  In  rebuilding  its  bridge,  and  its  inter- 
state commerce  and  mail  service  will  be  inter- 
rupted. Lake  Erie  &  W.  R.  Co.  v.  Smith,  61 
I'ed.  885. 

An  owner  of  property  abutting  on  an  alley 
cannot  collaterally  attack  the  validity  of  an  as- 
sessment thereon  for  the  construction  of  a  small 
collateral  drain  therein  in  connection  with  a 
local  sewer  In  a  parallel  street,  on  the  ground 
that  his  property  was  already  provided  with  ad- 
equate drainage  by  a  sewer  In  the  street  upon 
which  his  property  fronts,  where  the  right  to 
make  the  assessment  was  within  the  letter  of 
the  statute  under  which  the  sewer  was  con- 
structed and  the  assessment  levied,  and  he  had 
failed  to  avail  himself  of  his  right  to  remon- 
strate against  the  assessment  at  the  proper 
time.  By  ram  v.  Foley,  17  Ind.  App.  629,  47  N. 
E.  351. 

yoncompletion    of    iitiprovement. 

Tlie  fact  that  a  drain  was  not  completed  ac- 
cording to  the  terms  of  the  contract  is  not 
ground  for  injunction  against  the  collection  of 
an  assessment,  as  a  legal  remedy  exists  for  any 
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damages   sustained  therefrom.     Sarber  v.  Ran- 
kin. 154  Ind.  236.  56  X.  E.  225. 

The  collection  of  an  assessment  for  a  county 
ditch,  the  contractors  for  which  had  l)een  paid, 
will  not  be  enjoined  on  the  ground  that,  ow- 
ing to  the  negligence  of  the  engineer  having 
charge  thereof  and  fault  of  the  contractors 
therefor,  the  ditch  was  defectively  constructed 
and  Inadequate  to  drain  plalntlflFs*  lands,  if 
plnlntirrs  had  a  remedy  on  the  bonds  of  the  en- 
gineers and  contractors,  and  knowingly  allowed 
such  ditch  to  be  so  constructed  without  com- 
plaining thereof.  Putnam  County  t.  Krauss,  53 
Ohio  St.  028,  42  N.  E.  831. 

Proceeding  void. 

It  Is  not  necessary.  In  order  to  obtain  equita- 
ble relief,  to  show  that  taxes  for  the  construc- 
tion of  a  sewer  were  not  only  Invalid  but  In- 
equitable, where  the  provision  of  a  city  charter 
under  which  they  were  assessed  was  unconstitu- 
tional and  void.  Dietz  v.  Neenah,  91  Wis.  422, 
64  N.  W.  299. 

The  owner  of  land  across  which  a  ditch  Is 
constructed  under  an  unconstitutional  statute 
is,  subsequent  to  the  completion  of  the  work, 
entitled  to  an  Injunction  restraining  the  collec- 
tion of  an  assessment  therefor,  when  he  had  no 
actual  notice  that  the  Improvement  was  being 
made,  had  not  stood  by  and  permitted  the  work 
to  be  done  for  his  benefit,  and  he  was  not  guilty 
of  any  want  of  diligence  In  falling  to  assert  his 
right  before  the  work  was  completed.  Teegar- 
den  V.  Davis,  36  Ohio  St.  601. 

Irrcoularities  and  inequalities. 

By  the  New  York  act  of  1874,  substantial  er- 
ror is  made  a  ground  for  vacating  a  drainage  as- 
sessment.    Re  Van  Buren,   17  Hun,  527. 

It  Is  no  defense  to  an  action  to  enforce  the 
payment  of  an  assessment  on  lands  for  the 
construction  of  a  drain,  that  more  land  of  an- 
other person  is  assessed  than  is  mentioned  in 
the  petition  for  the  application  of  appraisers  as 
being  affected  by  the  drain.  Bate  v.  Sheets,  50 
Ind.  329. 

The  erroneous  assessment  of  a  water  tax 
against  premises  does  not  Invalidate  the  entire 
assessment  on  the  roll,  or  excuse  the  taxpayer 
from  the  payment  of  a  sewer  assessment. 
Hooker  v.  Rochester,  30  N.  Y.  Supp.  297. 

That  inequality  exists  in  the  assessment  of 
the  cost  of  reclaiming  swamp  land  will  not  de- 
feat the  assessment  if  there  Is  no  direct  and  In- 
vidious discrimination  in  favor  of  certain  per- 
sons to  the  prejudice  of  others.  Hagar  v.  Rec- 
lamation Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Rep.  663. 

Authority  of  officers. 

The  authority  of  drainage  commissioners  to 
act  in  the  matter  of  opening  the  ditch  cannot 
be  attack<>d  for  the  first  time  on  motion  for  new 
trial  after  a  decree  establishing  the  ditch  and 
laying  assessment  for  benefits.  Goodwine  v. 
Leak,  127  Ind.  569,  27  N.  E.  161. 

I'ersons  upon  whom  is  Imposed  a  drainage  as- 
sessment cannot  question  the  existence  of  the 
corporation  and  the  authority  of  the  officers  Im- 
posing the  assessment,  since  such  matters  can 
only  be  questioned  by  proceeding  by  quo  war- 
ranto, where  there  was  a  de  facto  corporation  as- 
suming to  exercise  powers  with  reference  to  the 
drainage.  Blake  v.  People  use  of  Caldwell,  109 
III.  504. 

Upon  an  appeal  from  an  assessment  of  bene- 
fits made  against  lands  for  the  construction  of 
a  drain  under  the  provisions  of  a  ditching  law 
sathorlzlng  such  appeal,  but  failing  to  provide 
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as  to  the  manner  of  taking  It  or  how  the  appeal 
is  to  be  disposed  of  in  the  appellate  court,  the 
legality  of  the  organization  of  the  ditching  com- 
pany cannot  be  questioned.  Foster's  Branch 
Ditching  Co.  V.  Makepeace,  45  Ind.  226. 

^Itsdescription. 

Misdescription  of  benefited  land  In  the  view- 
ers' report  or  on  the  tax  duplicate  will  not  en- 
able a  landowner  to  defeat  liability  for  a  drain- 
age assessment  or  the  lien  of  a  ditch  certificate. 
Baker  v.  Clem,  102  Ind.  109,  26  N.  E.  215. 

A  landowner  may  have  an  assessment  on  his 
land  for  the  construction  of  a  ditch  set  aside 
where  the  petition  for  Its  establishment  and  the 
notice  properly  described  the  land,  but  errone- 
ously gave  the  name  of  the  owner  as  the  grantor 
of  the  present  owner,  contrary  to  an  express 
provision  of  the  statute  requiring  that  the  peti- 
tion "give  the  names  of  ownera  thereof  If  known, 
and,  when  unknown,  shall  so  state."  Troyer  v. 
Dyar,  102  Ind.  396,  1  X.  E.  728. 

Counterclaim. 

Proceedings  upon  a  municipal  claim  for  the 
construction  of  a  sewer  being  exclusively  in  rem, 
there  can  be  no  certificate  for  a  balance  claimed 
by  way  of  set-off.  Philadelphia  use  of  Jones 
V.  O'Connor,  0  Pa.  Dist.  R.  230. 

Upon  application  for  Judgment  against  lands 
to  pay  a  special  assessment  ordered  by  a  drain- 
age district,  the  owner  Is  not  entitled  to  a  set- 
off or  credit  for  the  value  of  old  ditches  on  his 
land  used  by  the  drainage  district.  Under  the 
drainage  law  such  allowance  should  have  been 
made  at  the  time  the  assessment  was  levied,  and 
comes  too  late  after  the  assessment  has  been 
confirmed.  People  ex  rel.  Barber  v.  Chapman, 
128  111.  496,  21  N.  E.  507. 

Fund  already  raised. 

It  is  no  defense  to  the  payment  of  a  special  as- 
sessment levied  upon  land  in  a  drainage  district 
for  benefits  thereto  by  the  drainage  system  es- 
tablished, that  the  work  has  been  completed  and 
paid  for  by  other  landow^ners  who  did  not  re- 
fuse to  pay  their  assessments.  Hammond  v. 
People,  109  111.  545,  48  N.  E.  573. 

That  the  construction  of  a  drainage  ditch  was 
paid  for  out  of  general  funds  of  the  county  con- 
trary to  law  will  not  relieve  the  owners  of 
property  benefited  from  liability  to  pay  their  as- 
sessments, since  the  money  received  by  the 
assessment  may  be  substituted  for  that  paid 
out.     Patterson  v.  Baumer,  43  Iowa,  477. 

yo  right  of  tcay. 

The  fact  that  the  right  of  way  for  a  drain 
over  an  owner's  land  had  not  been  procured 
w^ill  not  bar  a  suit  to  compel  the  payment  of  an 
assessment  for  benefits  to  his  land  by  the  con- 
struction of  the  proposed  drain.  Large  v. 
Keen's  Creek  Draining  Co.  30  Ind.  263,  95  Am. 
Dec.  696. 

That  decision  Is  not  In  accord  with  Re  Rhine- 
lander.  68  X.  Y.  105,  and  Re  Cheesebrough,  78 
N.  Y.  232. 

But  the  owner  of  land  upon  one  side  of  a 
street,  having  the  fee  to  the  center,  cannot  de- 
feat an  assessment  for  a  sewer  placed  In  the 
street  on  the  ground  that  thp  municipal  corpora- 
tion did  not  obtain  title  to  the  street  where  he 
does  not  show  that  the  sewer  was  not  located  on 
the  portion  of  the  street  to  which  he  did  not 
have  title  by  authority  of  its  owners.  Re  In- 
graham.  64  N.  Y.  311,  Affirming  4  Hun,  495, 
where  It  was  held  that  there  had  been  a  dedica- 
tion of  the  street  to  the  public. 
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d.  Benefit  mu8t  he  paid. 

One  who  seeks  to  restrain  by  injunction  the 
Execution  of  deeds  for  property  sold  to  satisfy 
a  special  assessment  upon  it  for  a  drain  must 
do  equity  by  paying  the  amount  which  his  prop- 
erty has  been  benefited  by  the  improyement. 
Darst  V.  Grlffln,  31  Neb.  668,  48  N.  W.  819. 

The  collection  of  a  sewerage  tax  will  not  be 
restrained  on  the  ground  of  irregularities  in  the 
proceedings  to  collect  the  tax,  in  the  absence  of 
payment  or  tender  of  the  amount  conceded  to 
be  due.     Gillette  t.  Denver,  21  Fed.  822. 

An  assessment  on  land  for  the  construction 
by  a  municipal  corporation  of  a  sewer  will  not 
be  set  aside  on  a  collateral  attack  in  an  action 
to  quiet  title,  on  the  ground  that  the  assess- 
ment exceeds  10  per  cent  of  the  assessed  value 
of  the  property  taxed  prohibited  by  law,  unless 
that  part  of  the  assessment  except  the  excess  is 
paid  or  tendered  by  the  landowner,  since  the  as- 
sessment is  void  only  as  to  the  excess.  Elkhart 
V.  Wlckwlre,  121  Ind.  331,  22  N.  E.  342. 

A  landowner- Is  estopped  from  attacking  the 
validity  of  a  ditch  proceeding  by  a  suit  to  quiet 
title  after  sale  of  his  land  for  an  assessment, 
unless  he  first  pay  or  tender  the  benefits  re- 
sulting to  his  land  thereby,  represented  by  the 
assessment  levied  thereon,  where  he  stands  by 
without  objecting  until  after  the  ditch  benefi- 
cial to  his  land  has  been  constructed  in  good 
faith  under  color  of  statutory  proceeding,  and 
the  rights  of  others  have  intervened.  Prezlng- 
er  V.  Harness,  114  Ind.  491,  16  N.  E.  495 ;  Pre- 
zlnger  v.  Fording,  114  Ind.  599,  16  N.  E.  499. 


e.  Lachea. 

The  assessment  and  collection  of  a  drain  tax 
will  not  be  enjoined  on  the  ground  that  the 
complainant  will  not  derive  any  benefit,  where 
he  had  knowledge  of  the  improvement,  and  did 
not  commence  his  suit  until  the  expense  of  con- 
structing the  drain  had  been  incurred  and  or- 
ders had  been  issued  for  the  work.  Walker 
Twp.  V.  Thomas,  123  Mich.  290,  82  N.  W.  48. 

A  person  who  sees  a  drain  under  construction 
which  will  be  calculated  to  benefit  his  property 
cannot  wait  until  it  has  been  completed,  the 
expenditure  has  been  made,  and  his  property 
has  received  the  benefit,  before  proceeding  to 
avoid  the  tax.  Darst  v.  Griflln,  31  Neb.  668,  48 
N.  W.  819. 

A  party  who  objects  to  the  construction  of  a 
ditch  upon  the  ground  of  want  of  Jurisdiction 
of  the  board  of  commissioners  to  order  it  should 
proceed  with  reasonable  promptness  In  asserting 
his  objections,  and  not  wait  until  the  ditch  Is 
completed,  and  thus  be  enabled  to  receive  all  the 
benefits  to  be  derived  from  It  before  asserting 
the  want  of  authority.  Dakota  County  v. 
Cheney,  22  Neb.  437,  35  N.  W.  211. 

Certiorari  to  review  proceedings  to  lay  out  a 
ditch  or  drain  under  the  statute  will  not  be  al- 
lowed to  one  who  suffered  Its  construction  and 
use  for  over  a  year  without  objection  ;  but  he 
will  be  relegated  to  de  novo  proceedings  to  have 
it  altered  or  abolished.  Haines  v.  Campion,  18 
N.  J.  L.  49. 

One  seeking  a  review  by  certiorari  of  the  pro- 
ceedings to  assess  lands  for  the  cost  of  drain- 
ing under  a  drainage  act  must  move  promptly. 
Delay  until  a  large  portion  of  the  assessment 
has  been  collected  and  applied  will  constrain  the 
court  to  refuse  relief.  State,  Britton,  Prose- 
cutor, V.  Blake,  35  N.  J.  L.  208. 

A  delay  of  ten  months  by  inhabitants  and 
taxpayers  of  a  town  before  bringing  their  bill 
to  restrain  payment  of  money  for  expense  al- 
ready incurred  in  draining  a  pond  ander  author- 
ity of  the  town  is  such  laches  as  will  preclude 
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a  right  to  equitable  relief.     Fuller  v.  Melrose, 
1  Allen,  166. 

But  in  one  case  it  was  held  that  the  right  of 
a  citizen,  as  against  the  municipal  corporation, 
to  have  a  lien  for  an  unlawful  sewer  assessment 
stricken  off  cannot  be  lost  by  laches.  ''Assess- 
ments of  this  nature  are  a  species  of  taxation, 
and,  in  laying  and  collecting  them,  the  city  ex- 
ercises the  delegated  power  of  the  state.  It  is 
manifestly  unjust  for  the  state  to  take  advan- 
tage of  the  oversight  or  omission  of  a  citizen, 
nnd  to  exact  from  him  a  tax  that  cannot  con- 
stitutionally be  imposed."  Harrisburg  v.  Hoak, 
9  Pa.  Dist.  R.  51. 


f.  Waiver. 

Taxpayers  are  usually  held  to  waive  objec- 
tions to  mere  irregularities  when  they  do  not 
urge  them  at  the  proper  time.  Even  when  the 
effect  of  their  silence  is  not  such  as  to  raise  an 
estoppel,  they  should  not  be  permitted  to  bring 
forward  objections  which  are  In  fact  compara- 
tively immaterial,  and  which.  If  seasonably 
made,  would  have  enabled  a  correction  of  the  ir- 
regularities. The  entire  assessment  should  not 
be  set  aside  in  favor  of  one  who  was  not  sufli- 
clently  interested  to  assist  in  keeping  the  pro- 
ceedings within  the  proper  channels. 

The  objections  to  drainage  assessments  which 
could  have  been  urged  at  the  time  of  the  con- 
firmation of  the  assessment  roll  will  l>e  waived 
by  neglect  to  urge  them  at  that  time.  Blake  v. 
People  use  of  Caldwell,  109  111.  504. 

One  benefited  by  the  construction  of  a  drain 
win  not  be  relieved  from  the  payment  of  the 
assessment  made  against  him,  but  will  be  held 
to  have  waived  all  Irregularities,  where  he  was 
notified  of,  and  took  part  in,  the  proceedings 
without  making  objection.  Hall  v.  Slaybaugb, 
69  Mich.  484,  37  N.  W.  545. 

But  the  failure  of  a  landowner  present  at  the 
proceedings  taken  before  a  drain  commissioner 
for  the  establishment  of  a  ditch  to  object  there- 
to is  not  a  waiver  of  defects  In  the  proceedings 
amounting  to  more  than  an  irregularity.  Wal- 
ters V.  Chamberlln,  65  Mich.  333.  32  N.  W.  440. 

Although  In  Houston  v.  Wheeler,  52  N.  T. 
641,  it  was  held  that  the  assent  of  a  landowner 
to  acts  under  a  drainage  act  is  a  waiver  of  the 
right  to  question  its  constitutionality. 

A  petitioner  for  a  drain,  who  released  the 
right  of  way  and  consented  to  all  the  proceed- 
ings, but  objected  to  those  taken  for  the  pur- 
pose of  ruising  the  tax  to  pay  for  its  construc- 
tion, cannot  be  heard  to  complain  of  irregu- 
larities In  the  proceedings  for  the  purpose  of 
evading  payment  of  the  tax  assessed  upon  his 
lands.  Cook  v.  Covert,  71  Mich.  249,  39  N.  W. 
47. 

A  resident  of  a  municipal  corporation  will 
not  be  permitted  to  set  aside  proceedings  for 
the  construction  of  a  sewer  w^hich  has  resulted 
in  an  assessment  against  his  property  because  of 
defects  in  the  proceedings,  where,  with  knowl- 
edge of  the  facts,  he  permitted  the  sewer,  wiiich 
would  be  a  great  benefit  to  his  property,  to  be 
completed  without  any  objection  from  him. 
State  ex  vol.  Schintgen  v.  La  Crosse,  101  Wis. 
208,  77  N.  W.  167. 

A  landowner,  duly  notified  of  the  proceedings 
at  the  time  of  the  establishment  of  a  ditch,  can- 
not, after  the  final  Judgment  of  the  court  es- 
tablishing it  and  confirming  the  assessment  of 
benefits  and  damages,  to  which  he  filed  no  re- 
monstrance, and  after  the  construction  of  the 
ditch,  file  an  intervening  petition  asking  for  an 
allowance  of  damages  to  his  land  on  the  ground 
that  at  the  time  of  Its  establishment  he  was 
unable  to  discover  that  the  proposed  drain  would 
not  benefit  his  land,   but   would  be  an  injury 
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thereto.  Hoefgen  t.  Harness,  148  Ind.  224, 
47  N.  E.  470. 

Where  the  owner  of  lands  knew  of  the  pro- 
posed construction  of  a  drain  across  his  land, 
Jiavtng  been  present  at  a  meeting  of  drainage 
commissioners,  but  baying  given  them  no  notice 
that  he  was  the  owner  of  the  land,  be  has  no 
standing  in  court  to  object,  in  a  subsequent  pro- 
•ceedlng,  to  the  construction  of  the  drain.  Haclc- 
«tt  V.  Brown,  128  Mich.  141,  87  N.  W.  102. 

An  injunction  will  not  be  granted  at  the  suit 
of  a. property  owner  to  restrain  the  collection  of 
an  assessment  for  the  construction  of  a  sewer 
on  the  ground  of  fraud  by  the  placing  therein, 
by  the  contractor,  of  rings  instead  of  other  con- 
nection, where  no  serious  damage  has  been  done 
thereby  ;  and  such  owner  stood  by  and  permitted 
the  work  to  be  completed,  instead  of  enjoining 
Its  completion.  Blanch&rd  v.  Columbus,  8  Ohio 
S.  &  C.  r.  Dec.  876. 

g.  Estoppel. 

Where  the  taxpayer  has  not  only  failed  to 
urge  his  objections  at  the  proper  time,  but  has 
l>ermitted  the  work  to  go  forward  and  money 
to  be  expended  on  the  faith  of  his  conduct,  the 
principle  of  estoppel  will  prevent  him  from  de- 
nying liability  for  the  assessment. 

Courts  are  not  Inclined  to  set  aside  sewer  as- 
sessments when  the  improvement  was  solicited 
by  the  parties  attacking  the  assessment,  who 
bave  seen  the  improvement  made  and  permitted 
the  city  to  incur  large  expense  without  objec- 
tion, and  thereafter  seek  to  be  relieved  from  as- 
sessment for  the  benefits  received  by  them. 
Loomis  y.  Little  Falls,  G6  App.  Div.  299,  72  N. 
Y.  Supp.  774. 

But  one  who  petitions  for  the  establishment 
of  a  ditch  is  not  thereby  estopped  from  com- 
plaining of  illegal  proceedings  to  his  prejudice, 
since  he  Is  supposed  to  have  petitioned  for  le- 
sal,  and  uot  illegal,  action  on  the  part  of  the 
commissioner.  Taylor  v.  Burnap  Drain  Comrs. 
39  Mich.  739. 

Property  owners  who  stand  by  and,  without 
objecting,  receive  the  benefit  of  a  sewer,  are  es- 
topped to  attack  collaterally  the  legality  of  the 
proceedings  for  mere  irregularity.  New  Albany 
Oasiight  &  Coke  Co.  v.  Crumbo,  10  Ind.  App. 
300,  37  N.  E.  1062. 

An  injunction  will  not  be  granted  restraining 
the    collection   of   an   assessment   for   the   con- 
struction of  a  ditch,  even  if  the  proceedings  are 
void  for   nonconformity  to   the  statute,   where  | 
the  objecting  party,  on  whose  land  the  ditch  has  ' 
been  in  part  or  in  whole  constructed,  has  stood  i 
by  and  failed  to  resort  to  any  remedy,  legal  or  ! 
equitable,  juntil  after  the  ditch  was  made.     Kel-  j 
logg  V.  Ely,  15  Ohio  St.  66. 

The   collection  of   drainage  assessments   will  | 
not   be   restrained  on   the  ground  of   their  in- 
validity, at  the  instance  of  property  owners  who  ' 
sl^ed  the  petition  for  the  construction  of  the 
4lrain,  and  remained  silent  during  its  construc- 
tion, of  which  they  knew,  and  did  not  object 
until  after  the  completion  of  the  drain.    Turn-  | 
■qdist  V.  Cass  County  Drain  Comrs.   (N.  D.)   92  j 
N.   W.  852;   Erickson  v.  Cass  County    (N.  D.)  , 
«2  N.  W.  841.  I 

A  landowner  who  remains  silelit  until  a  drain 
Is  partially  constructed  under  statutory  author- 
ity, knowing  that  the  only  method  of  compen- 
sating those  who  performed  the  labor  is  by  an 
jLsseesment  for  the  benefits,  cannot,  after  the 
benefits  have  been  reaped,  maintain  a  bill  in 
equity  to  set  aside  the  proceedings  for  alleged 
irregularities.  Moore  v.  Mclntyre,  110  Mich. 
237,  68  N.  W.  130. 

Property  owners  who  petition  for  the  laying 
of  water,  surface,  and  sewer  pipes,  and  there- 
after permit  the  city  to  do  the  work  and  reap 
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the  benefit  of  it,  cannot  question  the  validity  of 
the  assessment  therefor  on  the  ground  that  the 
city  had  power  to  make  the  improvements  and 
assess  the  property  benefited  only  in  case  of  the 
I'efusal  or  neglect  of  the  property  owners  to 
make  such  improvements.  Loomis  v.  Little 
Fails.  66  App.  Div.  299,  72  N.  Y.  Supp.  774. 

A  bill  to  set  aside  proceedings  to  establish  a 
drain  and  to  enjoin  collection  of  the  tax  will  be 
dismissed  where  the  complainant  Joined  with 
others  in  releasing  the  right  of  way,  bid  off  the 
work  for  two  sections,  and  deferred  filing  the 
bill  until  the  tax.  with  a  single  other  exception, 
had  been  paid.  Harwood  v.  Iluntoon,  51  Mich. 
639,  17  N.  W.  216. 

The  owner  of  private  property  will  be  es- 
topped from  making  any  claim  to  compensation 
for  the  construction  of  a  sewer  over  his  land 
by  a  municipal  corporation  in  pursuance  of  an 
ordinance  providing  for  the  same,  where  the 
construction  was  made  with  his  knowledge,  and 
he  made  no  objections  thereto,  and  took  no 
steps  to  prevent  it.  Hyde  Park  v.  Borden,  94 
III.  26. 

An  owner  of  abutting  property  who,  by  rea- 
son of  living  in  the  vicinity  of  a  sewer  im- 
provement, knew,  or  should  have  Imown,  that 
the  same  was  being  constructed  partly  on  her 
property,  and  stood  by  and  said  nothing,  is  es- 
topped from  resisting  the  vaJidity  of  an  assess- 
ment for  such  work,  in  an  action  brought  to  re- 
strain the  enforcement  thereof,  as  her  remedy 
is  by  an  action  against  the  municipality  for  the 
appropriation  to  its  use  of  such  property  or  the 
Imposition  of  an  additional  seiTitude  thereon. 
Wilson  V.  Cincinnati,  5  Ohio  N.  P.  68. 

A  landowner  who  stands  by  and  sees  the  con- 
struction of  a  ditch  without  objecting  until 
after  its  completion  is  estopped  from  afterwards 
suing  out  an  injunction  on  the  ground  that  the 
statutory  requirement  as  to  the  giving  of  notice 
of  the  letting  of  the  contract  was  not  complied 
with,  and  the  contract  was  let  at  a  higher 
price  than  it  should  have  been.  Muncey  v. 
Joest,  74  Ind.  409. 

A  landowner  Is  estopped  from  denying  the  va- 
lidity of  an  assessment  levied  against  his  land 
for  the  construction  of  a  drain  on  the  ground 
that  a  previous  assessment  had  been  made  but 
was  set  aside,  where  the  first  assessment  was 
invalid,  and  was  set  aside,  and  a  new  one  was 
made  at  the  request  and  with  the  consent  of 
such  owner,  and  he  expressed  himself  satisfied 
therewith,  and  stood  by  and  allowed  the  ditch- 
ing company  to  expend  money  on  the  faith  of  it. 
Nevins  &  O.  C.  Twp.  Draining  Co.  v.  Alklre,  36 
Ind.  189. 

A  landowner  in  a  drainage  district  having 
recognized  the  validity  of  an  assessment  levied 
therein,  and  consented  to  a  compromise  of  dif- 
ference between  the  landowners  and  bondhold-  . 
ers  of  the  district,  whereby  the  latter  gave  up 
substantial  rights.  Is  estopped  from  disputing 
the  validity  of  such  assessment.  People  v.  Web- 
er, 164  111.  412.  45  N.  E.  723. 

Not  all  conduct,  however,  will  work  an  es- 
toppel, and  there  are  some  defects  which  can- 
not be  cured  by  estoppel. 

The  failure  of  a  property  owner  to  object  to 
the  construction  of  a  sewer  does  not  estop  him 
from  subsequently  contesting  the  validity  of  the 
special  tax  bill  Issued  therefor,  where  he  at  the 
time  had  no  knowledge  of  the  Inv&lldlty  of  the 
proceedings.  St.  Joseph  ex  rel.  Danaher  v.  Dil- 
lon. 61  Mo.  App.  317. 

A  landowner  who  appears  before  the  Jury  In  a 
drain  proceeding,  accepts  the  award  made  him, 
and  enters  into  a  contract  to  construct  a  por- 
tion of  the  drain,  is  not  thereby  estopped  from 
contesting,  en  the  ground  of  irregularity,  an  as- 
sessment for  the  drain  Imposed  upon  land  owned 
by  him,  where  he  had  no  notlceof  the  assessment 
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until  the  roll  was  completed  and  It  was  too  late 
for  him  to  appeal  from  the  action  of  the  drain 
commissioner.  Tinsman  t.  Monroe  County,  00 
Mich.  382,  51  N.  W.  -460. 

A  landowner  is  not  estopped  from  denying  the 
▼alidity  of  an  assessment  on  his  land  for  the 
construction  of  a  ditch  on  the  ground  that  he 
had  no  notice,  by  silently  standing  by  without 
objecting  and  allowing  the  work  to  be  done  on 
the  ditch  and  money  expended  in  its  construc- 
tion knowihg  that  the  same  was  being  done  on 
the  faith  of  the  validity  of  the  proceedings,  In 
the  absence  of  proof  as  to  the  value  of  the 
work  done  and  the  amount  of  money  expended, 
as  estoppels  cannot  be  created  by  bare  intend- 
ments so  as  to  cut  one  off  from  availing  him- 
self of  the  right  to  notice  secured  to  him  by  the 
organic  law.  Scudder  v.  Jones,  134  Ind.  547,  32 
N.  E.  221. 

A  member  of  the  common  council  which  au- 
thorized a  sewer  Improvement  and  directed  the 
levying  of  an  assessment  therefor  is  not  estopped 
from  taking  exception  to  the  assessment  made 
against  him,  where  he  has  not  in  any  manner 
recognized  the  roll  as  valid,  or  taken  action 
upon  It.     Warren  v.  Grand  Haven,  30  Mich.  24. 

A  property  owner  is  not  estopped  from  deny- 
ing his  liability  on  a  tax  bill  for  the  construction 
of  a  sewer  on  the  ground  that  the  contract  was 
invalid  by  reason  of  the  fact  that  he  knew  of 
the  existence  of  the  proceedings  and  of  work  be- 
ing done  thereunder,  and  failed  to  attempt  to 
stop  It.     Keane  v.  Klausman,  21  Mo.  App.  485. 

Landowners  are  not  estopped  from  enjoining 
an  assessment  for  sewerage  and  other  improve- 
ments because  in  excess  of  the  positive  prohib- 
itive provision  of  statute,  by  having  Joined  in 
the  petition  for  the  improvements,  and,  with 
knowledge  of  the  progress  of  ihe  work,  having 
raised  no  objection  thereto  in  regard  to  the  pro- 
ceedings under  which  it  was  constructed;  since 
they  could  have  no  knowledge  of  the  amount 
of  the  assessment  until  made,  and  until  they 
had  such  knowledge,  it  was  their  right  to  as- 
sume that  it  would  be  In  conformity  with  the 
law.  Birdseye  v.  Clyde,  61  Ohio  St.  27,  55  N. 
E.  160. 

A  landowner  is  not  estopped  from  attacking, 
by  direct  proceedings,  the  validity  of  a  sewer 
assessment  which  Is  void  because  not  levied  ac- 
cording to  benefits,  but  solely  according  to  loca- 
tion, contrary  to  statute,  by  silently  st&nding  by 
and  allowing  the  improvement  to  proceed  and 
accepting  the  benefits  thereof  after  knowledge 
of  the  manner  In  which  It  was  to  be  made,  as 
he  had  a  right  to  assume  that  the  assessment 
would  be  levied  at  least  under  color  of  statute. 
Crawfordsvllle  Music  Hall  Asso.  v.  Clements.  12 
Ind.  App.  464,  30  N.  E.  540,  40  N.  E.  752. 

Landowners  against  whose  lands  assessments 
have  been  levied  by  a  city  for  the  cost  of  a  sew- 
er are  not  estopped  from  denying  the  validity  of 
the  assessments  because  they  allowed  the  work 
to  progress  to  completion  without  objection, 
where  the  city  was  without  authority  to  con- 
struct the  sewer,  and  therefore  the  objection  to 
the  assessment  is  Jurisdictional.  Keese  v.  Den- 
ver, 10  Colo.  112,  15  Pac.  825. 

A  landowner  Is  not  estopped  from  enjoining 
the  collection  of  an  assessment  for  the  construc- 
tion of  a  drain,  on  the  ground  that  he  had  stood 
by  without  giving  notice  of  his  dissatisfaction, 
and  permitted  the  ditching  company  to  expend 
a  large  sum  of  money  In  constructing  the  drain 
by  which  his  land  was  benefited,  where,  by  rea- 
son of  fatal  defects  In  the  articles  of  associa- 
tion, such  company  was  not  legally  Incorporated, 
and,  therefore,  all  the  subsequent  proceedings 
were  Invalid.  Newton  County  Draining  Co.  v. 
Nofslnger,  43  Ind.  506. 

The  facts  that  an  owner  did  not  appeal  from 
an  assessment  upon  his  lands  for  the  construc- 
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tion  of  a  ditch,  but  stood  by  and  saw  the  work 
done  without  objecting ;  that  the  course  of  the 
ditch  through  his  premises  was  changed  at  his 
instance ;  that  $100  was  expended  for  his  bene- 
fit in  constructing  the  ditch  through  his  land  ; 
and  that  he  did  not  question  the  legality  of  the 
assessment  until  after  the  work  was  completed, 
— do  not  estop  him,  in  an  action  to  enforce  the 
assessment,  from  insisting  upon  its  Illegality  be- 
cause of  defective  description  of  the  land.  Boat- 
man V.  Macy,  82  Ind.  400. 

A  landowner  who  stood  by  without  objection 
until  the  improvement  was  made  is  not  thereby 
estopped  from  objecting  to  the  proceeding  which 
would  lead  to  a  decree  directing  a  sale  of  his 
land  to  pay  an  assessment  a  part  of  which  Is 
clearly  not  upon  his  land.  Hunt  v.  State  use 
of  Downey,  26  Ind.  App.  518.  58  N.  E.  557. 

Connecting  with  setcer, 

A  landowner  is  not  estopped  from  contesting 
a  void  sewer  assessment  by  connecting  with  the 
sewer.  State,  New  Brunswick  Rubber  Co.. 
Prosecutor,  v.  New  Brunswick  Street  &  Sewer 
Comrs.  38  N.  J.  L.  100,  20  Am.  Rep.  380. 

An  abutter  on  a  street  in  a  town  through 
which  a  sewer  is  constructed,  who  enters  the 
sewer  with  his  private  drain  by  license  from  the 
municipal  authorities  by  which  he  agrees  to 
make  no  claim  for  damages  on  account  of  the 
work,  is  not  estopped  to  contest  the  validity  of 
the  order  laying  out  the  sewer  under  which  an 
assessment  Is  levied  on  him.  Sheehan  v.  Fitch- 
burg,  131  Mass.  523. 

Connecting  property  with  a  sewer  will  not 
estop  its  owner  from  contesting  the  right  of  a 
municipality  to  assess  the  expenses  of  the  sewer 
upon  abutting  property  on  the  ground  that  it 
had  no  legislative  authority  to  do  so.  Water- 
town  V.  Fairbanks,  65  N.  Y.  588. 

A  property  owner  is  not  made  liable  on  a 
void  special  tax  bill  Issued  for  the  construction 
of  a  sewer  by  the  fact  that  he  connected  his 
property  with  and  used  the  sewer.  Nelll  v. 
Trans-Atlantic  Mortg.  Trust  Co.  80  Mo.  App. 
644.  The  court  said :  Defendant  had  no  lot  or 
part  in  employing  the  contractor  to  build  the 
sewer.  The  street  is  his  property  subject  to  the 
easement  of  the  public.  He.  therefore,  finds  on 
his  property  an  underground  drain  called  a  sew- 
er. Why  may  he  not  use  It  without  paying  for 
it  when  It  has  been  put  there  without  his  re- 
quest, and.  it  may  be.  against  his  consent  ?  We 
have  the  highest  authority  for  saying  that  when 
one  finds  a  structure  upon  his  property  which 
has  been  placed  there  without  his  request,  or  di- 
rection, or  consent,  he  cannot  be  made  liable  for 
Its  cost  by  using  It. 

But  when  one  proceeds  to  avail  himself  of 
sewer  privileges  by  making  his  own  connections, 
though  through  the  pipe  of  an  obliging  neighbor, 
he  waives  any  mere  irregularity  In  constructing 
the  sewer  and  by  implication  promises  to  pay  the 
reasonable  amount  fixed  by  the  regulations.  Fer- 
gus Falls  V.  Boen.  78  Minn.  186,  80  N.  W.  061. 

And  In  one  case  it  was  held  that  when  a  prop* 
erty  owner  applies  for,  and  is  granted  a  connec- 
tion with  a  proposed  sewer  none  of  the  proceed- 
ings of  the  municipal  corporation  in  contracting 
for  the  sewer  require  his  ratification  to  make 
him  liable  for  the  charge  therefor.  Fitzgerald 
V.  Philadelphia.  3  Walk.  (Pa.)  17. 

h.  Suit  to  recover  back  money  paid. 

In  an  action  to  recover  drain  taxes  paid  un- 
der protest,  the  plaintlflT  is  not  entitled  to  show 
that  his  land  was  so  remote  that  it  was  not 
benefited  by  the  drain.  Smith  v.  Carlow,  114 
Mich.  67,  72  N.  W.   22. 

A  drain  tax  paid  under  protest  In  reliance 
upon  i  42,  act  No.  153,  Mich.  Laws  1885.  cannot 
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be  recovered,  since  such  act  applies  only  to  the 
general  taxes  authorized  to  be  assessed  thereby, 
and  not  to  a  special  tax  for  drainage  purposes. 
Taylor  v.  Avon  Twp.  73  Mich.  604,  41  N.  W. 
703. 

Assumpsit  win  not  lie  to  recover  drain  taxes 
paid  under  protest  on  the  ground  that  the  stat- 
ute under  which  they  were  imposed  Is  uncon- 
stitutional, where  the  statute  is  valid  in  part, 
and  the  unobjectionable  provisions  confer  full 
power  to  assess  the  tax.  Mathias  v.  Cramer,  73 
Mich.  5,  40  X.  W.  926. 

A  landowner  who  has  stood  by  and  permitted 
a  drain  to  be  constructed  without  attempting  to 
impeach  the  validity  of  the  proceeding  will  not 
be  permitted  to  do  so  in  an  action  to  recover 
drain  taxes  paid  under  protest.  Smith  v.  Car- 
low,  114  Mich.  67,  72  N.  W.  22. 

A  city  cannot  be  compelled  to  reimburse  drain- 
age taxes  voluntarily  paid  and  actually  expended 
for  drainage  purposes.  New  Orleans  Canal  & 
Bkg.  Co.  v.  New  Orleans,  30  La.  Ann.  1371. 

A  drainage  tax  paid  by  a  landowner  will  not 
be  refunded,  although  by  statute  his  property  is 
subsequently  excluded  from  the  drainage  dis- 
trict, where  it  appears  that,  when  the  canals  In 
process  of  construction  are  completed,  his  land 
will  be  drained.  New  Orleans  Canal  &  Bkg.  Co. 
V.  New  Orleans,  27  La.  Ann.  505. 

But  one  who  pays  an  illegal  drain  tax  under 
protest  to  one  who  Is  about  to  levy  on  his  prop- 
erty is  entitled  to  recover  back  the  amount,  al- 
though the  protest  was  not  specific  as  to  rea- 
sons of  illegality.  A  specific  protest  is  only  re- 
quired by  statute  in  case  of  the  payment  of  a 
tax  In  advance  of  the  time  the  tax  can  be  en- 
forced. Cox  V.  Welcher,  68  Mich.  263,  36  N. 
W.  69. 

I.  Other  mattera. 

A  proceeding,  under  a  statute,  to  establish  a 
ditch  and  assess  the  cost  thereof  on  the  lands 
specially  benefited,  is  not  a  civil  action  so  as  to 
fall  within  a  provision  of  the  Code  concerning 
civil  cases,  authorizing  the  court,  in  its  discre- 
tion, to  relieve  the  party  from  its  Judgment 
taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  execusable  neglect  on 
complaint  or  motion  filed  within  two  years,  so 
as  to  relieve  a  landowner  from  a  Judgment  as- 
sessing his  lands,  to  which  he  was  prevented 
from  filing  remonstrances  by  sickness.  Hays  v. 
Tippy,  91  Ind.  102. 

A  mortgagee  of  land  is  not  estopped  by  a 
judfirment  against  the  mortgagor  In  an  action  to 
which  he  was  not  a  party,  establishing  a  ditch 
assessment  to  be  a  lien  upon  the  laud,  from 
questioning  the  validity  of  the  ditching  proceed- 
ings and  the  Judgment,  where  his  mortgage  was 
duly  recorded  prior  to  the  commencement  of 
any  of  such  proceedings,  and  the  Judgment  cred- 
itor is  seeking  to  enforce  his  lien  as  superior 


nnd  prior  to  that  of  the  mortgage.     Deisner  v. 
Simpson,  72  Ind.  435. 

A  contestant  of  a  sewer  assessment  who  falls 
to  obtain  a  reduction  thereof  In  an  action 
brought  to  enforce  the  same  must  pay  the  penal- 
ty prescribed  by  a  statute,  providing  that,  if  spe- 
cial assessments  payable  by  the  owner  of  the 
property  assessed,  personally,  by  the  time  stip- 
ulated in  the  ordinance,  are  not  paid  by  the  time 
so  stipulated,  the  amount  assessed  with  inter- 
est and  the  prescribed  penalty  may  be  recovered 
by  suit,  as  such  penalty  becomes  due  on  failure 
to  pay  at  the  stipulated  time  the  amount  right- 
fully owing ;  but,  against  a  contestant  securing 
a  reduction  because  the  assessment  was  more 
than  that  allowed  by  law,  no  such  penalty  can 
be  recovered,  as  at  no  time  was  the  amount 
claimed  from  him  owing.  Cincinnati  use  of 
Wilson  V.  Fugman,  5  Ohio  N.  P.  14  ;  Cincin- 
nati V.  Jung,  7  Ohio  N.  P.  665. 

XL  Ahandonmenl  of  drain. 

When  an  artificial  drain  has  become  neces- 
sary to  the  drainage  of  adjoining  lands,  it  is  to 
be  considered  and  treated  as  a  natural  water 
course  so  far  as  proceedings  looking  to  its  aban- 
donment are  concerned,  and  it  comprises  such  a 
property  right  as  will  be  protected  by  injunc- 
tion. Tusslng  V.  King,  65  Ohio  St.  10,  60  N. 
E.  986. 

A  municipal  corporation,  such  as  a  reclama- 
tion district,  cannot  be  deprived  of  Its  existence 
by  nonuser  of  its  powers  or  a  failure  on  the  part 
of  its  officers  to  act  as  a  corporation,  but  only 
by  act  of  the  legislature  or  a  Judicial  sentence 
based  upon  legislative  provision  and  sufficient 
facts.  Swamp  Land  Dist.  No.  150  v.  Silver,  98 
Cal.  51,  32  Pac.  866. 

But  the  dissolution  of  a  drainage  district,  un- 
der the  provision  of  an  act  of  the  legislature, 
cannot  be  prevented  by  a  single  landowner  who 
will  be  damaged  by  such  dissolution,  in  the  ab- 
sence of  any  statutory  provision  authorizing 
such  action.  Hollenbeck  v.  Detrick,  162  111. 
388,  44  N.  E.   732. 

In  the  exercise  of  the  right  of  drainage  dis- 
tricts to  take  land  by  condemnation  to  be  used 
for  a  ditch,  there  are  none  of  the  elements  of  a 
contract  which  would  be  impaired  by  a  subse- 
quent dissolution  of  the  district.  The  damages 
awarded  an  owner  for  land  taken  for  such  use 
include,  in  contemplation  of  law,  all  loss  or  in- 
Jury  resulting  to  him  thereby.     Ibid. 

An  act  of  the  legislature  for  the  dissolution  of 
drainage  districts  is  not  in  conflict  with  a  con- 
stitutional provision  authorizing  the  general  as- 
sembly to  pass  laws  permitting  owners  or  occu- 
pants of  lands  to  construct  drains  across  lands 
of  others.  A  drainage  district  created  for  such 
purpose  by  a  public  act  is  a  corporation  of  a 
public  character,  and  the  law  providing  for  its 
organization  is  subject  to  be  modified  or  re- 
pealed.    Ibid.  H.  P.  F. 


MISSOURI  SUPREME  COURT. 


Thomas  CALLAHAN,  Respt., 

V. 

ST.  IX)UIS  MERCHANTS'  BRIDGE  TER- 
MINAL RAILWAY  COMPANY',  Appt 


(. 


.Mo.. 


.) 


].     A    member    of    a    •ectlon    grange    en- 
gfaa^ed     In     repairing     the     track     to 


enable   train*    to   rnn   mAtely   over   It, 

who  is  stationed  beneath  a  track  running 
over  a  public  street  into  which  discarded  ties 
are  being  thrown,  to  warn  travelers  on  the 
street  and  remove  the  ties.  Is,  while  attempt- 
ing to  remove  beyond  danger  a  child  w^hlch 
has  appeared  In  the  street,  within  the  pro- 
tection of  a  statute  making  railroad  com- 
panies  liable   for  injuries   sustained  by   any 


XoTE. For  another  case  in  this  series  as  to  .  the  negligence  of  fellow  servants,  see  Indlanap- 

constitutionality    of    statute     making    railroad    oils  Uuion  R.  Co.  v.  Houlihan   (Ind.)  54  L.  R. 
rompanles  liable  for  injuries  to  servants  through  |  A.  787. 
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servant  or  agent  thereof  while  engaged  In  the 
work  of  operating  such  railroad,  by  reason  of 
the  negligence  of  any  other  servant  or  agent 
thereof. 
2.  A  at  at  ate  making  a  railroad  com- 
pany liable  for  Injuries  to  MerTanta 
thronsh  the  neirll8:euce  of  fellofv 
servant*  does  not  violate  the  equality  clause 
of  the  Federal  Constitution,  although  it  does 
not  confine  such  liability  to  acts  ];>erformed  in 
the  operation  of  trains,  but  extends  it  to 
rislEs  similar  to  those  incurred  by  the  em- 
ployees of  persons  or  corporations  engaged  in 
other  lines  of  worlc. 

i Robinson,  J.,  dissents.) 

(December  10,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  negli- 
gence for  which  defendant  was  responsible. 
^4  /firmed. 

The  facts  are  stated  in  the  division  opin- 
ion which  was  delivered  by  Marshall,  J., 
and  wa.s  as  follows: 

This  is  an  action  predicated  upon  §  2873, 
Rev.  Stat.  1899,  for  damages  for  personal  in- 
juries, by  the  plaintiff,  an  employee  of  the 
defendant,  alleged  to  have  been  received  in 
consequence  of  the  negligence  of  the  plain- 
tiff's fellow  servants,  employees  of  the  de- 
fondant.  The  plaintiff  recovere<l  a  judg- 
ment for  $6,500  in  the  circuit  court,  and  the 
defendant  appealed. 

The  pertinent  allegations  of  the  petition 
are  as  follows:  "That  the  defendant  was  a 
corporation,  and  operated  a  railroad  in  the 
state  of  Missouri.  That  on  the  15th  day  of 
November,  1898,  the  plaintiff  was  in  the 
service  of  the  deifendant,  aiding  in  operating 
its  railroad  at  or  near  the  bridge  approach 
over  Kerry  street,  in  the  city  of  St.  Louis. 
That  it  was  the  duty  of  the  plaintiff  at  said 
time  to  watch  that  people  or  vehicles  were 
not  injured  by  the  fall  of  ties  which  were 
being  rcmov€Ki  by  defendant's  employees 
from  its  roadbed,  and  thrown  down  about  50 
feet  to  the  surface  of  Ferry  street ;  and  also 
to  remove  such  ties  from  the  street.  That 
the  rule  and  custom  for  doing  the  work  was 
for  the  men  above,  before  throwing  a  tie 
down  to  the  street,  to  give  notice  to  the  man 
below  that  a  tic  was  to  be  thrown,  and  then 
wait  for  a  si^al  from  him,  before  throwing 
the  tie,  that  it  was  right  and  safe  to  throw 
the  tie,  thus  enabling  plaintiff  to  warn  pass- 
ers-by out  of  danger  and  to  keep  out  of 
danger  himself.  That  on  the  day  in  ques- 
tion, whilst  the  plaintiff,  in  the  due  dis- 
charge of  his  said  duty,  was  warning  off  and 
removing  a  child  from  said  street,  where  it 
was  in  peril  of  a  falling  tie,  should  one  be 
thrown,  the  defendant's  servants  above  care- 
lessly, and  without  giving  any  warning  of 
their  intention  to  throw  down  a  tie,  and, 
without  receiving  any  signal  from  plaintiff 
that  it  was  safe  to  do  so,  threw  down  a  tie, 
which  struck  and  injured  the  plaintiff." 
00  L.  R.  A. 


There  was  a  further  assignment  of  negli- 
gence, in  that  defendant's  acting  foreman 
negligently  directed  the  tie  to  be  so  thrown 
without  the  usual  signals.  The  answer  is  a 
general  denial,  coupled  with  the  following 
sjjecial  pleas:  **Further  answering  plain- 
tiirs  petition,  defendant  states:  That  the 
injuries  complained  of  by  plaintiff  in  said 
petition  were  produced  by  the  negligence  of 
plaintiff  contributing  to  the  cause  thereof. 
That  plaintiff's  fellow  servants  gave  warn- 
ing of  their  intention  to  lower  the  tie  men- 
tioned in  plaintiff's  petition,  and  plaintiff 
failed  to  heed  the  same.  That  it  was  usual 
and  customary,  in  the  lowering  of  the  ties 
mentioned  in  plaintiff's  petition,  for  plain- 
till  to  notify  his  co-employees  of  the  ap- 
proach of  pedestrians  or  vehicles,  so  that 
such  ties  might  be  held  by  said  co-employees 
until  such  pedestrians  or  vehicles  had 
passed ;  and  plaintiff  failed  to  give  such  no- 
tice in  this  instance,  and  by  reason  of  the 
failure  of  plaintiff  to  so  warn  the  employees 
of  defendant  of  the  approach  of  the  pedes- 
trian mentioned  in  plaintiff's  petition,  as 
was  his  duty,  such  tie  was  lowered  and 
thrown  down,'  whei*eby  plaintiff  was  injured. 
That  plaintiff  failed  and  neglected  to  take 
rea.sonable  and  ordinary  precautions  to  ob- 
serve his  surroundings,  or  to  avoid  the  obvi- 
ous dangers  of  his  said  situation,  and  thei-e- 
by  said  injury  was  directly  occasioned  by  his 
own  omission  to  use  ordinary  care  at  and 
immediately  before  the  time  of  his  said  in- 
jury. Further  answering,  defendant  says 
that  the  injury-  complained  of  by  plaintiff 
was  occasioned  by  a  danger  incident  to  his 
said  employment,  and  which  plaintiff  as- 
sumed in  entering  upon  said  employment. 
Further  answering,  defendant  says  that,  if 
the  injury  complained  of  by  plaintiff  was 
occasioned  by  the  negligence  of  defendant's 
sei*vants,  as  alleged  in  plaintiff's  petition, 
the  said  ser\'ants  were  fellow  servants  of 
plaintiff,  and  plaintiff  and  said  fellow  serv- 
ants were  not,  at  the  time  mentioned  in 
plaintiff's  petition,  engaged  in  the  work  of 
operating  defendant's  railroad,  and  there- 
fore defendant  is  not  liable  therefor."  The 
reply  is  a  general  denial. 

The  trial  disclosed  the  following  facts: 
The  defendant's  railroad  crosses  Ferry 
street,  in  the  city  of  St.  Louis,  by  an  over- 
head bridge,  which  is  some  50  feet  above  the 
level  of  the  street.  The  plaintiff  was  a 
member  of  a  section  gang  that  was  engaged 
in  repairing  the  railroad  by  taking  out  oU 
ties  and  putting  in  new  ones.  When  the 
old  ties  werfe  talten  out,  they  were  thrown 
down  onto  Ferry  street,  instead  of  beinff 
carried  away.  The  plaintiff  was  stationed 
on  Ferry  street  to  warn  passers-by  of  the 
danger,  and  to  remove  the  ties  that  were 
thus  thrown  upon  the  street.  When  the 
gang  on  the  bridge  were  about  to  throw 
down  a  tie,  they  notified  the  plaintiff  of 
their  intention,  and  he  signified  to  them 
whether  or  not  the  "coast  was  clear,"  and 
they  did  not  throw  the  tie  unless  he  so  sig- 
nified. While  so  engaged  in  such  work,  a 
small  child  appeared  on  Ferry  street,  and 
was  in  a  place  of  peril.     The  plaintiff  went 
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to  her,  and,  while  engaged  in  removing  her, 
the  gong  on  the  bridge  threw  a  tie  down  on 
the  street,  which  struck  the  plaintiff  on  the 
leg,  and  injured  it  so  that  it  had  to  be  am- 
putated. The  gang  on  the  bridge  gave  the 
plaintiff  no  notice  of  their  intention  to 
throw  the  tie,  and  the  plaintiff  did  not  sig- 
nify to  the  gang  on  the  bridge  that  it  was 
unsafe  to  do  so,  nor  that  the  child  was  in 
neril,  nor  that  he  was  going  to  or  had  gone 
to  the  child  to  remove  it  from  its  perilous 
position. 

Two  legal  propositions  present  themselves 
upon  this  record :  First,  Who  are  embraced 
in  the  provisions  of  §  2873,  Rev.  Stat.  1899? 
and,  second.  Does  the  plaintiff  come  within 
fiuch  classes?  and  of  these  in  their  order. 

1.  Who  are  embraced  in  the  provisions  of 
$  2873,  Rev.  Stat.  1899?     That  section  is  as 
follows;     "That  every  railroad  corporation 
owning  or  operating  a  railroad  in  this  state 
5hall  be  liable  for  all  damages  sustained  by 
a.ny  agent  or  serv-ant  thereof  while  engaged 
in  the  work  of  operating  such  railroad,  by 
reason  of  the  negligence  of  any  other  agent 
or  servant  thereof:     Provided,  that  it  may 
lie  shown  in  defense  that  the  person  injured 
was  guilty  of  negligence  contributing  as  a 
proximate'  cause   to   produce    the   injury." 
The  defendant  contends  that  this  law  does 
not  embrace  every  employee  of  a  railroad, 
but  that  it  applies  only  to  such  employees 
of  a  railroad  as  are  subjected,  by  the  charac- 
ter of  the  work  they  are  employed  to  do,  to 
the  hazards  incident  to  the  running  of  a 
train.     And,  furthermore,  the  defendant  con- 
tends that,  if  the  law  is  construed  to  cover 
railroad  employees  who  are  not  subjected  to 
such  hazards,  but  are  only  subject  to  such 
riskft  as  wovild  be  incurred  by  the  employees 
of  any  other  person  or  corporation  when  en- 
gaged in  similar  work,  then  the  law  violates 
the  equality  clause  of  the  Federal  Constitu- 
tion, in  that  it  subjects  the  defendant  to  a 
liability  to  its  employees  that  is  not  imposed 
upon  any  other  person  or  company  under 
similar  conditions.     On  the  other  hand,  the 
plaintiff  contends  that  the  law  embraces,  not 
only   the   employees  who  are   actually   em- 
ployed in  moving  a  train,  but  also  all  those 
whose  work  is  directly  essential  to  enable 
the  trains  to  move ;  and,  as  applied  to  this 
oase,  that  it  embraces  a  section  gang  en- 
gaged in  repairing  the  track  to  enable  the 
trains  to  safely  run  over  it,  and  that  the 
plaintiff  was  a  member  of  such  section  gang, 
and  that  his  duty  was  as  directly  connected 
with  such  work  as  was  the  work  of  any  of 
the  other  members  of  the  gang  that  were 
working  upon  the  bridge.     This  case  is  one 
of  first  impression  in  this  court.    The  only 
case  bearing  on  this  question  that  has  here- 
tofore   been    adjudicated    in  this  state    is 
Stubhs  V.  Omaha,  K.  C.  d  E.  R.  Co.  85  Mo. 
App.    192.     In   that  case   the   Kansas   City 
court  of  appeals,  speaking  through  Ellison, 
"     held  that  the  law  embraced  members  of 


ping  one  end  of  a  rail  which  he  and  the 
plaintiff  were  carrying.  It  is  all-important 
to  keep  in  mind  the  language  of  the  statute. 
It  is  that  the  railroad  shall  be  liable  for  all 
damages  sustained  by  any  agent  or  servant 
thereof  "while  engaged  in  the  work  of  oper- 
ating such  railroad"  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant  thereof. 
Defendant  contends  that  this  statute  was 
taken  from  the  laws  of  Iowa,  and  that  the 
interpretation  of  the  courts  of  that  state 
construing  their  law  must  be  borrowed  from 
that  state  along  with  the  law  itself,  and 
that  the  courts  of  Iowa  hold  that  the  law 
only  embraces  such  employees  as  are  injured 
by  the  actual  moving  of  trains,  and  therefore 
the  same  construction  should  be  placed  up- 
on our  statute.  The  chief  difficulty  encoun- 
tered in  such  a  line  of  reasoning  is  that 
there  is  nothing  to  show  that  our  law  was 
borrowed  from  or  modeled  after  the  Iowa 
law.  The  language  of  our  law  is  quite  dif- 
ferent from  the  Iowa  statute.  The  first 
statute  upon  this  subject  that  was  adopted 
in  Iowa  was  the  act  of  1862,  which  was  as 
follows:  "Eveiy  railroad  company  shall  be 
liable  for  all  damages  sustained  by  any  per- 
imluding  employees  of  the  company,  in 


consequence  of  any  neglect  of  the  agents,  or 
any  jnismanagement  of  the  engineer  or  other 
employee  of  the  corporation  to  any  person 
sustaining  such  damages."     Acts  9th  Gen. 
Asseni.  p.  198.  The  courts  of  that  state  held 
that  this  act  was  limited  to  such  employees 
as  were  injured  by  the  negligence  of  fellow 
ser^'ants   while   engaged   in   moving   trains, 
and  that  any  other  construction  of  the  act 
would  constitute  class  legislation,  and  would 
violate  the  equality  clause  of  the  Federal 
Constitution.     Deppe  v.  Chicago,  R.  /.  d-  P. 
R.  Co.  36  Iowa,  52.     Afterwards,  in   1873, 
the  legislature  of  that  state  amended  the 
law    so   as   to   make   it   read   as    follows: 
"F.ver\'    corporation     operating     a    railway 
shall  be  liable  for  all  damages  sustained  by 
any  person,  including  employees  of  such  cor- 
poration, in  consequence  of  the  neglect  of 
agents,  or  by  any  mismanagement  of  the  en- 
gineers or  other  employees  of  the  corpora- 
tion,   and     in    consequence     of    the    wilful 
wrongs,  whether  of  commission  or  omission, 
of  such  agents,  engineers,  or  other  employ- 
ee**, when  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any 
railway  on  or  about  which  they  shall  be  em- 
ploved?'     Code   1873,   §    1307.     In  Foley  v. 
Chicago,  R.  I.  d  P.  R.  Co.  64  Iowa,  644,  21 
N.  W.  124,  it  was  argued  that  this  amend- 
ment did  not  change  the  act  of  1862  as  to 
liability  for  mere  acts  of  negligence,  but  that 
it    simply   superadded   a   liability   for   wil- 
ful  wrongs.     But   the   supreme   court   held 
otherwise,  and  said  that  it  could  not  have 
been  the  intention  of  the  legislature  to  cre- 
ate one  liability  for  negligent  wrongs  and  a 
different    liabifity    for   wilful    wrongs,    and 
then  adhered  to  "the  rule  laid  down  in  the 
Deppe  Case.     And  the   same   rule   had  ob- 
tained in  that  state  ever  since.     Malone  v. 


J., 

a  section  gang  that  was  engaged  in  removing 

old  rails  and  putting  in  new  ones,  and  there 

one  of  the  gang  was  permitted  to  recover  for    Burlington,  C.  R.  d  N.  R.  Co.  65  Iowa,  417, 

injuries  received  by  the  negligence  of  an-    54  Am.  Rep.  11,  21  N.  W.  756;  Reddington 
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78  N.  W.  SOO.  It  will  be  obj^erved  that  in 
both  of  the  Iowa  acts  the  railroad  was  made 
liable  for  daina^es  sustained  by  any  person, 
inehiding  employees,  **in  consequence  of  any 
neglect  of  the  agents,  or  any  mismanage- 
ment of  the  engineer  or  other  employee  of 
the  corporation  to  the  person  sustaining 
such  damages."  Our  statute  is  quite  differ- 
ent, for  it  makes  the  railroad  liable  to  any 
employee  for  damages  sustained  by  him, 
** while  engaged  in  the  work  of  operating 
such  railroad,  by  reason  of  the  negligence  of 
any  other  agent  or  servant."  Under  the 
Iowa  cases,  any  employee  who  is  injured  by 
another  employee's  negligence  while  moving 
a  train  can  recover.  It  matters  not  what 
work  the  injured  employee  is  doing.  The 
.test  is,  Was  he  injured  in  consequence  of  the 
negligence  of  another  employee  or  engineer 
in  moving  a  train?  Under  our  statute,  to 
entitle  the  injured  sei-vant  to  recover,  it 
must  be  shown  that  he  sustained  his  inju- 
ries, "while  engaged  in  the  work  of  operat- 
ing sucli  railroad,'*  *'by  reason  of  the  negli- 
gence of  any  other  agent  or  servant."  This 
is  very  different  from  the  Iowa  statute. 
Here  the  injured  person  must  be  injured 
"while  engaged  in  the  work  of  operating 
such  railroad;"  injured,  not  necessarily  by 
the  negligence  of  another  employee  or  en- 
gineer while  actually  moving  a  train,  but  in- 
jured by  the  negligence  of  any  other  em- 
ployee of  the  railroad.  In  Iowa  the  injuiy 
must  have  been  inflicted  by  the  moving  of  a 
train.  In  Missouri  the  person  injured  must 
have  been  actually  engaged  in  the  work  of 
operating  such  railroad,  not  necessarily  in 
operating  the  train.  The  two  statutes, 
therefore,  are  almost  the  antitheses  of  each 
other,  and  our  law  cannot  properly  be  said 
to  have  l>een  taken  from  or  modeled  after  the 
Iowa  law.  The  major  premise  of  the  de- 
fendant's syllogism  therefore  fails,  and  hence 
the  conclusion  "fa lis  with  it. 

The  fellow-servant  laws  of  other  states 
and  the  judicial  interpretations  thereof  af- 
ford interesting  and  legitimate  subjects  of 
reference  in  construing  our  law  on  that  sub- 
ject. The  statute  of  Kansas  (Gen.  Stat. 
1901,  §  5S58)  is  almost  identical  with  the 
statute  of  Iowa  of  1862.  It  is  as  follows: 
"Every  railroad  company  organized  or  doing 
business  in  this  state  shall  be  liable  for  all 
damages  done  to  any  employee  of  such  com- 
pany in  consequence  of  any  negligence  of  its 
agents,  or  by  any  mismanagement  of  its  en- 
gineers or  other  employees,  to  any  person 
sustaining  such  damage."  The  Kansas 
courts,  however,  place  a  very  different  con- 
struction upon  their  statute  from  that 
placed  upon  the  Iowa  statute  by  the  courts 
of  that  state.  The  rule  in  Kansas  is  that, 
to  entitle  an  injured  employee  to  recover,  it 
is  necessary  for  him  to  show  that  he  was  in- 
jured when  performing  a  service  for  the  rail- 
road that  was  necessary  to  the  use  and  oper- 
ation of  the  road,  and  it  is  not  essential  that 
he  show  that  the  injuiy  was  caused  by  a  fel- 
low servant  while  moving  a  train.  Atchi- 
son, T.  d  S.  F.  M.  Co.  V.  Vincent,  66  Kan. 
344,  43  Pac.  251.  This  case  is  similar  in  all 
essential  respects  to  the  case  of  Stuhbs  v. 
60  L,  R.  A. 


Omaha,  K,  C.  d  E.  R,  Co.  85  Mo.  App.  192. 
See  also  Union  Trust  Co.  v.  Thoniason,  25 
Kan.  2.  where  one  section  hand's  negligenee 
caused  injurj'  to  another  section  hand  while 
both  were  on  a  hand  car ;  Union  P.  R.  Co.  v. 
Harris,  33  Kan.  421,  6  Pac.  571,  where  one 
section  hand's  negligence  injured  another 
section  hand  while  the  two  were  taking  out 
old  rails  and  putting  in  new  ones;  Atchison^ 
T.  d  S.  F.  R.  Co.  V.  Koehler,  37  Kan.  463,  15 
Pac.  567,  where  the  negligence  of  one  em- 
ployee while  unloading  a  car  caused  a  rail 
to  fall  on  another  employee  similarly  em- 
ployed ;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Brass- 
field,  51  Kan.  107,  32  Pac.  814,  where  a  sec- 
tion gang  was  unloading  ties  from  a  car  for 
the  puipose  of  repairing  the  track,  and  one 
negligently  let  a  tie  fall  on  another  em- 
plovee,  and  injured  him;  Chicago,  K.  d  W, 
R.  Co^y.  Pontius,  52  Kan.  264,  34  Pac.  739, 
where  one  bridge  carpenter  negligently  in- 
jured another  while  loading  timbers  on  a 
car  to  be  carried  to  another  part  of  the  road 
to  bo  used  in  a  bridge.  The  case  last  cited 
went  to  the  Supreme  Court  of  the  United 
StaU'S,  and  is  reported  in  157  U.  S.  211,  39 
L.  ed.  675,  15  Sup.  Ct.  Rep.  585.  In  that 
case  the  Supreme  Court  of  the  United  States, 
speaking  through  Chief  Justice  Fuller,  after 
setting  out  the  Kansas  statute,  said:  "In 
Missouri  P.  R.  Co.  v.  Mackey,  33  Kan.  298, 
0  Pac.  291,  the  validity  of  this  law  was 
drawn  in  question  on  the  ground  of  repug- 
nancy to  the  Constitution  of  the  United 
States,  and  its  validity  sustained.  The  case 
was  brought  here  on  error,  and  the  judg- 
ment of  the  state  court  affirmed.  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  IIGI.  A>* 
to  the  objection  tlmt  the  law  deprived  rail- 
road compajiies  of  the  equal  protection  of 
the  laws,  and  so  infringed  the  14th  Amend- 
ment, this  court  held  that  legislation  which 
was  special  in  its  character  was  not  necessa- 
rily within  the  constitutional  inhibition  if 
the  same  rule  was  applied  under  the  same 
circumstances  and  conditions;  that  the  haz- 
ardous character  of  the  business  of  operat- 
ing a  railroad  seemed  to  call  for  special  leg- 
islation with  respect  to  railroad  corpora- 
tions, having  for  its  object  the  protection  of 
their  employees  as  well  as  the  safety  of  the 
public;  that  the  business  of  other  corpora- 
tions was  not  subject  to  similar  dangers  to 
their  employees;  and  that  such  legislation 
could  not  hie  objected  to  on  the  ground  of 
making  an  unju.st  discrimination,  since  it 
met  a  particular  necessity,  and  all  railroad 
corporations  were,  without  distinction,  made 
subject  to  the  same  liabilities.  It  is  now 
contended  that  the  plaintiff  was  a  bridge 
builder;  that  the  legislation  only  applied  to 
employees  exposed  to  the  peculiar  hazards 
incident  to  the  use  and  operation  of  rail- 
roads; that  the  railroad  company  could  not 
be  subjected  to  any  greater  liability  to  its 
employer's  who  were  engaged  in  building  its 
bridge's  than  any  other  private  individual  or 
corporation  engaged  in  the  same  business; 
and  that  the  statute  has  been  so  construed 
in  this  case  as  to  make  the  company  liable 
to  its  employees  when  engaged  in  building 
its  bridges,  notwithstanding  oridge  building 
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was  not  accompanied,  and  had  not  been 
treated  by  legislation  as  accompanied,  by  pe- 
culiar perils,  thus  discnminating  against 
the  particular  corporation  irrespective  of 
the  character  of  the  employment,  in  contra- 
vention of  the  14th  Amendment.  But  the 
did[iculty  with  this  argument  is  that  the  state 
supreme  court  found  upon  the  facts  that,  al- 
though the  plaintiff's  general  employment 
was  that  of  a  bridge  carpenter,  he  was  en- 
gaged at  the  time  the  accident  occurred, 
not  in  building  a  bridge,  but  in  loading  tim- 
bers on  a  car  for  transportation  over  the  line 
of  defendant's  road;  and  Missouri  P,  R.  Co. 
V.  Haley.  25  Kan.  35;  Union  P.  R.  Co.  v. 
Harris,  33  Kan.  416,  6  Pac.  571,  and  Atchi- 
son. T.  d  S.  F.  R.  Co.  v.  Koehler,  37  Kan. 
463,  15  Pac.  507,  were  cited,  in  which  cases 
it  was  held  that  a  person  employed  upon  a 
construction  train  to  caiTy  water  for  the 
men  working  with  the  train,  and  to  gather 
up  tools  and  put  them  in  the  caboose  or  tool 
car;  a  section  man  employed  by  a  i*ailroad 
company  to  repair  its  roadbed,  and  to  take 
up  old  rails  out  of  its  track  and  put  in  new 
ones;  and  a  person  injured  while  loading 
rails  on  a  car  to  be  taken  to  other  portions 
of  the  company's  road, — were  all  within  the 
provisions  of  the  act  in  question;  and  the 
court  said:  *In  this  case  the  plaintiff  was 
injured  while  on  a  car,  assisting  in  loading 
timbers  to  be  transported  over  the  defend- 
ant's road  to  some  other  point.  The  mere 
fact  that  the  plaintilF's  regular  employment 
was  as  a  bridge  carpenter  does  not  affect  the 
case,  nor  does  it  matter  that  the  road  was 
newly  constructed,  nor  whether  it  was  in 
regular  operation  or  not.  The  injury  hap- 
pened to  the  plaintiff  while  he  was  engaged 
in  labor  directly  connected  with  the  opera- 
tion of  the  road,  and  the  statute  applies 
even  though  it  should  be  given  the  construc- 
tion counsel  places  on  it.'  And  see  Chica- 
go, R.  I.  d  P,  R.  Co.  V.  Stahley,  11  C.  C.  A. 
«8,  27  U.  S.  App.  157,  62  Fed.  363." 

In  Chicago,  R.  I.  d-  P.  R.  Co.  v.  Stahley, 
11  C.  C.  A.  88,  27  U.  S.  App.  157,  62  Fed. 
363.  a  railroad  employee  was  injured  by  the 
negligence  of  his  fellow  employees  in  letting 
drop  one  end  of  a  heavy  iron  driving  rod 
that  they  were  carrying  to  attach  to  a  new 
locomotive  that  was  standing  in  a  round- 
house at  Horton,  Kansas,  and  which  they 
were  putting  in  order  for  use  on  the  road. 
"Mr.  Justice  Brewer  tried  the  case  on  the  cir- 
cuit, and  held  that,  notwithstanding  the 
Kansas  fellow-servant  law  was  taken  from 
the  Iowa  statute,  the  Federal  courts  would 
follow  the  interpretation  put  on  the  Kansas 
statute  by  the  courts  of  that  state.  Accord- 
ingly, a  judgment  for  the  plaintiff  was  al- 
lowed to  stand,  notwithstanding  the  injury 
was  not  intiicted  by  the  negligence  of  a  fel- 
Xow  .servant  while  moving  a  train.  The  fel- 
low-Bervant  statute  of  Georgia  ( Civ.  Code,  § 
2321)  is  as  follows:  ''A  railroad  company 
shall  be  liable  for  any  damage  done  to  per- 
sons, stock,  or  other  property  by  the  run- 
ning of  the  locomotives  or  cars  or  other  ma- 
chinery of  such  company,  or  for  damage 
done  by  any  person  in  the  employment  and 
service  of  such  companv,  unless  the  com- 
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pany  shall  make  it  appear  that  their  agents 
have  exercised  all  ordinary  and  reasonable 
care  and  diligence,  the  presumption  in  all 
cases  being  against  the  company."  The 
court  of  that  state  held  that  an  injured  em- 
ployee may  recover  for  injuries  sustained  by 
reason  of  the  negligence  of  a  fellow  servant 
if  they  were  engaged  in  a  work  that  was  nec- 
essary to  be  done  to  enable  the  railroad  com- 
pany to  operate  the  railroad,  and  that  the 
right  to  recover  was  not  limited  to  cases 
where  the  injuiy  was  caused  by  the  running 
of  a  train.  Thompson  v.  Central  R.  d  BJcg. 
Co.  54  Ga.  509;  Baker  v.  Western  d  ±.  R. 
Co.  68  Ga.  702;  Georgia  R.  Co.  v.  Ivctjy  73 
Ga.  504.  In  the  case  last  aited  one  bridge 
builder  was  killed  by  the  negligence  of  an- 
other bridge  builder,  while  they  were  build- 
ing a  bridge  across  the  Oconee  river,  at 
Athens,  to  enable  the  trains  of  the  railroad 
to  cross*  the  river  and  land  passengers  and 
freight  at  a  new  depot  in  the  town. 

The  supreme  court  of  Wisconsin  had  the 
fcllow-senant  law  of  that  state  before  it  in 
the  case  of  Ditberner  v.  Chicago,  M.  &  Si.  P. 
H.  Co.  47  Wis.  138,  2  N.  W.  69,  and,  speak- 
ing through  Lyon,  J.,  said:  "The  learned 
counsel  for  the  defendant  maintains  that 
the  statute  under  which  this  action  was 
brought  (Laws  1875,  chap.  173)  is  unconsti- 
tutional and  void.  The  statute  is  as  follows: 
'Eveiy  railroad  company  operating  any  rail- 
road or  railway,  the  line  of  which  shall  be 
situated  in  whole  or  in  part  in  this  state, 
shall  be  liable  for  all  damages  sustained 
within  this  state  by  any  employee,  servant, 
or  agent  of  such  company,  while  in  the  line 
of  his  duty  as  such,  and  which  shall  have 
been  caused  by  the  carelessness  or  negligence 
of  any  other  agent,  employee,  or  servant  of 
such  company,  in  the  discharge  of.  or  for 
failing  to  discharge,  their  proper  duties  as 
such;  but  this  act  shall  not  be  construed  so 
as  to  permit  a  recovery  where  the  negligence 
of  the  person  so  claiming  to  recover  mate- 
rially contributed  to  the  result  complained 
of.'  It  is  claimed  that  this  statute  violates 
that  principle  of  constitutional  law  which 
prohibits  unequal  and  partial  legislation  on 
general  subjectJi,  and  is  therefore  void.  It 
is  conceded  that  the  act  would  be  a  valid  ex- 
ercise of  legislative  power  were  its  provi- 
sioub  restricted  to  cases  of  injury  caused  by 
the  negligent  operation  of  railways.  But  it 
is  assumed  that  the  statute  is  not  so  re- 
stricted: that  by  its  terms  it  seeks  to  make 
a  railway  company  liable  for  an  injury  to 
an  employee  caused  by  the  negligence  of  an- 
other employee,  although  the  negligent  act 
may  have  no  connection  with  the  operation 
of  the  railway  of  the  company.  The  aigu- 
ment  is  that,  bec-ause  the  same  liability  is 
not  imposed  upon  other  corporations,  the 
statute  is  void,  \vithin  the  rule  of  Durkee  v. 
Jnnefioille,  28  Wis.  464,  9  Am.  Rep.  500. 
Iowa  cases  have  been  cited  which  .seem  to  as- 
sert the  doctrine  contended  for.  The  stat- 
ute of  that  state  under  which  those  cases 
were  decided,  corresponding  with  our  chap- 
ter 173  of  1875,  limits  a  recovery  to  cases 
where  the  injuries  were  caused  by  the  negli- 
gent operation  of  railways.     In  view  of  that 
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limitation,  the  assertion  of  the  above  doc- 
trine in  those  cases  seems  to  be  obiter.  It 
y,AR  unnecessary  that  the  court  should  deter- 
mine what  it<»  ruling  would  be  were  a  differ- 
ent statute  imder  consideration,  or  to  rule 
upon  a  hypothetical  statute.  We  entertain 
the  higheet  respect  for  that  learned  and  very 
able  court,  and  can  usually  approve  its  judg- 
ments, but  are  unable  to  agree  with  it  on 
this  subject.  Yet  we  concur  in  the  judg- 
ments of  that  court  in  these  very  cases 
We  only  reject  the  views  stated  arguendo, 
and  which  did  not  influence  or  aifect  the 
judgments." 

The  statute  of  Minnesota  (Gen.  Stat. 
1804,  §  2701)  ia  as  follows:  "Every  rail- 
road corporation  owning  or  operating  a  rail- 
road in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant 
thereof,  by  reason  of  the  negligence  of  any 
other  agent  or  sei'vant  thereof  without  con- 
tributoiy  negligence  on  his  part,  when  sus- 
tained within  this  state,  and  no  contract, 
rule,  or  regulation  between  such  corporation 
and  any  agent  or  servant  shall  impair  or  di- 
minish such  liability:  Provided,  that  noth- 
ing in  this  act  shall  be  so  construed  as  to 
render  any  railroad  company  liable  for  dam- 
ages sustained  by  any  employee,  agent,  or 
servant  while  engaged  in  the  construction  of 
a  new  road  or  any  part  thereof  not  open  to 
public  travel  or  use."  The  supreme  court  of 
that  state  adopts  the  same  rule  as  that  laid 
down  in  Iowa,  to  wit,  that  the  injuries  must 
have  been  inflicted  by  the  movement  of  a 
train,  and  holds  that  the  statute  so  con- 
strued is  not  class  legislation,  or  violative 
of  the  Federal  Constitution,  but  says  that, 
if  the  construction  is  extended  beyond  this, 
it  would  be  subject  to  those  objections. 
Johnson,  v.  HU  Paul  A  D.  R.  Co.  43  Minn. 
222,  8  L.  R.  A.  419,  46  N.  W.  166. 

The  fellow-servant  law  of  Indiana  is  the 
most  sweeping  and  comprehensive  of  any. 
It  is  as  follows:  (1)  That  "every  railroad 
or  other  corporation,  except  municipal,  oper- 
ating in  this  state,  shall  be  liable  in  dam- 
ages for  personal  injury  suffered  by  any  em- 
ployee wnile  in  its  service,  the  employee  so 
injured  being  in  the  exercise  of  due  care  and 
diligence,  in  the  following  cases:  First. 
When  such  injury  is  suffered  by  reason  of 
any  defect  in  the  condition  of  ways,  works, 
plant;  tools,  and  machinery  connected  with 
or  in  use  in  the  business  of  such  corporation, 
when  such  defect  was  the  result  of  negli- 
gence on  the  part  of  the  corporation,  or  some 
person  intrusted  by  it  with  the  duty  of  keep- 
ing such  way,  works,  plant,  tools,  or  ma- 
chinery in  proper  condition.  Second.  Where 
such  injury  resulted  from  the  negligence  of 
any  person'  in  the  service  of  such  corporation, 
to  WRose  order  or  direction  the  injured  em- 
ployee at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform.  Third.  Where 
such  injury  resulted  from  the  act  or  omis- 
sion of  any  person,  done  or  made  in  obedi- 
ence to  any  rule,  regulation,  or  by-law  of 
such  corporation,  or  in  obedience  to  the  par- 
ticular instructions  given  by  any  person  dele- 
ffated  with  the  authority  of  the  corporation 
in  that  behalf.  Fourth.  Where  such  injury 
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f  was  caused  by  the  negligence  of  any  persom 
in  the  service  of  such  corporation  who  has 
charge  of  any  signal,  telegraph  office,  switch* 
yard,  shop,  round  house,  locomotive  engine,, 
or  train  upon  a  railway,  or  where  such  in- 
jury was  caused  by  the  negligenoe  of  any 
person,  coemployee,  or  fellow  servant  en- 
gaged in  the  same  common  service  in  any  of 
the  several  departments  of  the  service  of  any 
such  corporation,  the  said  person,  coem- 
ployee, or  fellow  servant,  at  the  time  acting 
in  the  place  and  performing  the  duty  of  the- 
corporation  in  that  behalf,  and  the  person  so^ 
injured,  obeying  or  conforming  to  the  order 
of  5M)me  superior  at  the  time  of  such  injury, 
having  authority  to  direct;  but  nothing 
herein  shall  be  construed  to  abridge  the  lia- 
bilitv  of  the  corporation  under  existing^ 
laws."  [Horner's  Rev.  Stat.  (Ind.)  1901,  §. 
5206«].  This  statute  came  before  the  Su- 
preme Court  of  the  United  States  in  Tullia: 
V.  Lake  Erie  d  W.  R.  Co.  176  U.  S.  348,  44 
L.  ed.  102,  20  Sup.  Ct.  Rep.  136,  and  the 
opinion  of  Mr.  Chief  Justice  Fuller  is  so  per* 
tinent  to  the  case  at  bar  that  it  is  deemed 

f)roper  to  reproduce  it  in  full.     It  is  as  fol- 
ows: 

"The  contention  is  that  the  act  referred  to- 
is  in  conflict  with  the  14th  Amendment  be- 
cause it  denies  the  equal  protection  of  the 
laws  to  the  corporations  to  which  it  is  ap- 
plicable. In  Pittsburgh,  C.  C.  d  8t.  L.  R. 
Co.  V.  Montgomery,  162  Ind.  1,  49  N.  E.  682, 
the  statute  in  question  was  held  valid  as  to 
railroad  companies,  and  it  was  also  held 
that  objection  to  its  validity  could  not  be 
made  by  such  companies  on  the  ground  that 
it  embraced  all  corporations  except  munic- 
ipal, and  that  there  were  some  corporations 
whose  business  would  not  bring  them  within 
the  reason  of  the  classification.  In  announc- 
ing the  latter  conclusion  the  court  ruled,  in 
effect,  that  the  act  was  capable  of  severance ; 
that  its  relation  to  railroad  corporations 
was  not  essentially  and  inseparably  connect- 
ed in  substance  with  its  relation  to  other 
corporations ;  and  that,  therefore,  whether  it 
was  constitutional  or  not  as  to  other  corpo- 
rations, it  might  b^  sustained  as  to  railroad 
corporations.  In  Lcep  v.  8t.  Louis,  /.  M.  d 
S.  R.  Co.  68  Ark.  407,  23  L.  R,  A.  264,  26  S. 
W.  75,  and  St.  Louis,  I.  M.  d  8.  R.  Co.  v. 
Paul,  64  Ark.  83,  37  L.  R.  A.  604,  40  S.  W. 
706,  an  act  of  Arkansas  of  March  26,  1889, 
was  held  unconstitutional  by  the  supreme 
court  of  that  state  so  far  as  affecting  nat- 
ural persons,  and  sustained  in  respect  of  cor- 
porations; and  in  St.  Louis,  I.  M.  d  8.  R. 
Co.  V.  Paul,  173  U.  S.  404,  43  L.  ed.  746,  19 
Sup.  Ct.  Rep.  419,  that  view  of  the  act  was 
accepted  by  this  court  because  that  court 
had  so  decided.  Considering  this  statute  as 
applying  to  railroad  corporations  only,  we 
think  it  cannot  be  regarded  as  in  conflict 
with  the  14th  Amendment.  Missouri  P.  R. 
Co.  V.  Afackcy,  127  U.  S.  206,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1161;  Minneapolis  d  St.  L. 
R.  Co.  V.  Hcrrick,  127  U.  S.  210,  32  L.  ed. 
109,  8  Sup.  Ct.  Rep.  1176;  Chicago,  K.  d  W. 
R.  Co.  V.  Pontius,  167  U.  S.  209,  39  L.  ed. 
675,  15  Sup.  Ct.  Rep.  585;  Peirce  v.  Van 
Diiscn,  24  C.  C.  A.  280,  47  U.  S.  App.  339,  78 
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Fed.  693;  Orient  Ins,  Co,  v.  Daggs,  172  U.  S. 
557,  43  L.  cd.  552,  19  Sup.  Ct.  Rep.  281.  In 
Mutsouri  P,  R.  Co.  v.  Mackey  the  validity 
of  a  statute  of  Kansas  of  1874  providing  that 
*every  railroad  company  organized  or  doing 
business  in  this  state  shall  be  liable  for  all 
damages  done  to  any  employee  of  such  com- 
pany in  consequence  of  any  negligence  of  it« 
a^nts  or  by  any  mismanagement  of  its  en- 
gineers or  other  employees  to  any  person 
sustaining  such  damage,'  was  involved,  and 
it  was  held  that  it  did  not  deny  to  railroad 
companies  the  equal  protection  of  the  laws. 
Mr.  Justice  Field  said:  *The  hazardous 
character  of  the  business  of  operating  a  rail- 
way would  seem  to  call  for  special  legisla- 
tion with  respect  to  railroad  corporations, 
having  for  its  object  the  protection  of  their 
employees  as  well  as  the  safety  of  the  pub- 
lic. The  business  of  other  corporations  is 
not  subject  to  similar  dangers  to  their  em- 
ployees, and  no  objections,  therefore,  can  be 
made  to  the  legislation  on  the  ground  of  its 
making  an  unjust  discrimination.  It  meets 
a  particular  necessity,  and  all  railroad  cor- 
porations are,  without  distinction,  made  sub- 
ject to  the  same  liabilities.  As  said  by  the 
court  below,  it  is  simply  a  question  of  legis- 
lative discretion  whether  the  same  liability 
shall  be  applied  to  carriers  by  canal  and 
stage  coaches  and  to  persons  and  corpora- 
tions using  steam  in  manufactories.'  In 
Minneapolis  de  8t.  L.  R,  Co.  v.  Herrick  the 
same  conclusion  was  reached  in  respect  of  a 
law  of  the  state  of  Iowa,  that  'every  corpo- 
ration operating  a  railway  shall  be  liable 
for  all  damages  sustained  by  any  person,  in- 
cluding employees  of  such  corporation,  in 
consequence  of  the  neglect  of  agents,  or  by 
any  mismanagement  of  the  engineers  or 
other  employees  of  the  corporation,  and  in 
consequence  of  the  wilful  wrongs,  wliether  of 
commission  or  omission,  of  such  agents,  en- 
gineers, or  other  employees,  when  such 
wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed,  and  no 
contract  which  restricts  such  liability  shall 
be  l^al  or  binding.'  In  Chicago,  K.  d  W, 
R.  Co.  V.  Pontius  a  bridge  carpenter  em- 
ployed by  a  railroad  company,  who  was  in- 
jured through  the  negligence  of  employees 
of  the  company  while  assisting  in  loading 
timber  taken  from  the  false  work  used  in 
constructing  a  bridge  on  a  car  for  transpor- 
tation to  another  point  on  the  company's 
road,  was  held  to  be  an  employee  of  the  com- 
pany within  the  meaning  of  the  statute  of 
Kansas,  and  the  validity  of  that  act  was 
again  affirmed.  In  Peirce  v.  Van  Duaen  a 
similar  statute  of  the  state  of  Ohio  apply- 
ing to  railroad  companies  was  upheld  by  the 
circuit  court  of  appeals  for  the  sixth  circuit, 
Mr.  Justice  Harlan  delivering  the  opinion  of 
the  court.  In  Orient  Ins.  Co.  v.  Daggs,  in 
which  an  act  of  the  state  of  Missouri  in  re- 
spect of  policies  of  insurance  against  loss  or 
damage  by  fire  was  drawn  in  question,  the 
objection  that  the  statute  discriminated  be- 
tween fire  insurance  companies  and  compa- 
nies engaged  in  other  kinds  of  insurance  was 
overruled,  and  it  was  said  that  the  power  of 
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the  state  to  distinguish,  select,  and  classify 
objects  of  legislation  necessarily  had  a  wide 
range  of  discretion ;  that  it  was  sufficient  to 
satisfy  the  demands  of  the  Constitution,  if 
the  classification  were  practical,  and  not 
palpably  arbitrary,  and  that  the  classifica- 
tion of  the  Missouri  statute  was  not  objec- 
tionable in  view  of  the  differences  between 
fire  insurance  and  other  insurance.  Mis- 
souri P,  R.  Co.  V.  Mackey,  127  U.  S.  206,  32 
L.  ed.  107,  8  Sup.  Ct.  Rep.  1161,  and  Minne- 
apolis d  St,  L.  R.  Co.  V.  Beckwith,  129  U.  S. 
26,  32  L.  ed.  586,  9  Sup.  Ct.  Rep.  207,  were 
cited  and  approved.  And  see  Magoun  v.  Illi- 
nois Trust  a?  8av,  Bank,  170  U.  S.  283,  42  L. 
ed.  1037,  18  Sup.  Ct.  Rep.  694;  Pacific  Exp. 
Go.  V.  Seihert,  142  U.  S.  339,  36  L.  ed.  1035, 
12  Sup.  Ct.  Rep.  250;  Atchison,  T,  d  8.  F,  R. 
Co.  V.  Maithcics,  174  U.  S.  96,  43  L.  ed.  909, 
19  Sup.  Ct.  Rep.  609. 

"By  reason  of  the  particular  phraseology 
of  the  act  under  consideration,  it  is  earnest- 
ly contended  that  the  decisions  sustaining 
the  validity  of  the  statutes  of  Kansas,  Iowa, 
and  Ohio  are  not  in  point,  and  that  this  stat- 
ute of  Indiana  classified  railroad  companies 
arbitrarily  by  name,  and  not  with  regard  to 
the  nature  of  the  business  in  which  they 
were  engaged ;  but  the  supreme  court  of  the 
state  in  the  case  cited  has  held  otherwise  as 
to  the  proper  interpretation  of  the  act,  and 
has  treated  it  as  practically  the  same  as  the 
statutes  of  the  states  referred  to.  Indeed, 
the  Iowa  statute  is  quoted  from,  and  the 
Case  of  Becktciih,  as  well  as  that  of  Mackey, 
relied  on  as  decisive  in  the  premises.  As  re- 
marked in  Missouri,  K.  &  T.  R.  Co.  v.  Mc- 
Cann,  174  U.  S.  580,  586,  43  L.  ed.  1093,  19 
Sup.  Ct.  Rep.  755,  the  contention  calls  on 
this  court  to  disregard  the  interpretation 
given  to  a  state  statute  by  the  court  of  last 
resort  of  the  state,  and,  by  an  adverse  con- 
struction, to  decide  that  the  state  law  is  re 
pugn.int  to  the  Constitution  of  the  United 
States.  'But  the  elementary  rule  is  that  this 
court  accepts  the  interpretation  of  a  statute 
of  a  state  affixed  to  it  by  the  court  of  last  re- 
sort thereof.'  This  being  an  action  brought 
by  Tullis  to  recover  damages  for  an  injury 
suffered  while  in  the  employment  of  the  rail- 
road company,  caused  by  the  negligent  act  of 
a  fellow  servant,  for  which  the  company  was 
alleged  to  be  responsible  by  force  of  the  act, 
we  answer  the  question  propounded  that  the 
statute,  as  construed  and  applied  by  the  su- 
preme court  of  Indiana,  is  not  invalid,  and 
does  not  violate  the  14th  Amendment  to  the 
Constitution  of  the  United  States." 

It  thus  appears  that  everywhere,  except 
in  Iowa  and  Minnesota,  the  adjudications 
aj*ree  that  it  is  not  essential  that  the  injury 
should  have  been  inflicted  by  reason  of  the 
negligence  of  a  fellow  servant  while  actually 
engaged  in  running  a  car,  but  that  the  in- 
jured employee  may  recover  if  injured  by 
the  negligence  of  a  fellow  servant  while  they 
are  engaged  in  doing  any  work  for  the  rail- 
road which  was  directly  necessary  for  the 
operation  of  the  railroad,  and  that  even  so 
sweeping  a  statute  as  that  of  Indiana  was 
held  by  the  Supreme  Court  of  the  United 
States  not  to  be  repugnant  to,  or  violative 
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of,  the  Federal  Constitution.  Under  the 
language  of  our  statute  it  is  necessary  for 
the  injured  employee  to  show  that  he  was 
injured  **while  engaged  in  the  work  of  oper- 
ating such  railroad."  Construed  either  by 
its  own  terms  or  in  the  light  of  the  cases 
cited  from  other  jurisdictions,  it  results  in 
holding  that  the  right  to  recover  is  not  lim- 
ited to  cases  where  the  injury  is  inflicted  by 
reason  of  the  negligence  of  a  fellow  servant 
while  actually  moving  a  train  or  engine,  but 
that  the  law  embraces  all  cases  where  the  in- 
jury is  inflicted  upon  an  employee  while  en- 
gaged in  the  work  of  operating  a  railroad,  by 
rea.son  of  the  negligence  of  any  fellow  serv- 
ant who  is  likewise  engaged  in  the  work  of 
operating  a  railroad,  and  that  the  term  **op- 
erating  such  railroad"  includes  all  work  that 
is  directly  necessary  for  running  trains  over 
a  track,  and  that  it  includes  section  hands 
who  are  engaged  in  working  upon,  repairing, 
or  putting  in  shape  the  track,  roadbed, 
bridges,  etc.,  over  which  the  trains  must 
run. 

2.  The  next  question  is  whether  the  plain- 
tiif  falls  within  the  class  embraced  in  the 
act.  Section  gangs  are  included.  The  plain- 
till  wa.<*  a  member  of  the  section  gang  that 
was  doing  the  work.  The  work  being  done 
was  directly  necessary  for  the  operation  of 
the  road.  The  particular  work  the  plaintilT 
was  doing  was  to  warn  passers-by  of  the 
danger  incident  to  the  negligent  manner  in 
which  this  work  was  being  done,  and  to 
remove  the  ties  from  the  street  after  the 
other  members  of  the  section  gang  had 
thrown  them  from  the  bridge  to  the  street. 
Therefore,  the  work  the  plaintitT  was  doing 
was  a  part  of  the  work  being  done  by  the 
st^ction  gang  of  which  he  was  a  member.  It 
was  negligence  for  the  gang  to  throw  the 
ties  from  the  bridge  down  onto  the  street 
without  first  learning  from  the  plaintiff  that 
it  was  safe  to  do  so.  The  practice  before 
the  accident  was  for  them  to  first  ascertain 
that  fact  from  the  plaintiff.  In  this  in- 
stance they  did  not  do  so.  They  were  negli- 
gent. The  child  was  in  a  place  of  peril. 
Tlie  plaintiff  went  to  it  to  remove  it.  He 
had,  a  right  to  rely  upon  it  that  no  ties 
would  be  thrown  down  until  he  notified  the 
gang  that  it  was  safe  to  do  so.  He  was, 
therefore,  in  the  discharge  of  his  duty.  He 
was  engaged  in  the  work  of  operating  the 
railroad.  lie  was  within  the  protection  of 
the  law.  He  was  not  guilty  of  contributory 
negligence.  He  is  therefore  entitled  to  re- 
cover, and  therefore  the  verdict  and  judg- 
ment of  the  trial  court  ane  right. 

The  objection  that  the  first  portion  of  the 
plaintiff's  instruction  leaves  it  to  the  jury 
to  determine  as  a  question  of  fact  whether 
the  plaintiff  was  engaged  in  operating  the 
railroad,  while  such  was  the  question  of  law, 
is  not  tenable.  Whether  the  plaintiff  was 
engaged  in  operating  the  railroad  at  the 
time  he  was  injured  was  a  mixed  question 
of  law  and  fact.  The  instruction  required 
the  jury  to  find  the  fact  to  be  that  the  de- 
fendant* was  **a  section  hand  laborer,  aiding 
in  the  work  of  operating  defendant's  road." 
and  then  declared  that,  if  such  was  the  fact, 
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he  was  entitled  to  recover.  Properly  con- 
strued, this  instruction  only  means  that  the 
jury  must  not  only  find  the  plaint\^  to  be  a 
section  hand  laborer,  but  that  he  was  at  the 
time  of  the  injury  actually  engaged  in  work- 
ing upon  the  railroad  as  such.  The  instruc- 
tion, though  perhaps  not  as  clearly  worded 
as  it  might  have  been,  was  not  erroneous. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  circuit  court  is  affirmed. 

}[r,  John  H.  Overall  for  appellant. 
Mr.  A.  R.  Taylor  for  respondent. 

Marshall,  J.: 

The  foregoing  opinion  heretofore  rendered 
by  division  Xo.  1  is  hereby  adopted  as  the 
opinion  of  the  court  in  banc. 

Bnrsess,  Ch.  J.,  and  Sherwood,  Brace, 
Valliant,  and  Gantt,  J  J.,  concur. 

Robinson,  J.,  dissents. 


XEVV    ENGLAND   NATIONAL    BANK   of 
Kansas  City,  Missouri,  Reapt,, 
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NORTHWESTERN  NATIONAL  BAN'K  of 

Chicago,  Illinois  ct  a/.,  Appts., 

And 

THIRD  NATIONAL  BANK  of  Springfield, 
Massachusetts,  et  aL,  Respts. 


(. 


.Mo. 


.) 


1.  A  inort8:aKe  hy  the  holder  of  a  bill 
of  sale  of  chattels  which  the  seller  did 
nor  at  the  time  possess  is  not  notice  to  one 
who  talces  a  mortgage  from  tlie  seller  upon 
chattels  which  he  has  purchased  to  fill  the 
reqairements  of  the  bill  of  sale,  since  it  is 
outside  of  the  chain  of  the  latter's  title. 

2.  A  uiortflrasre  exeented  In  the  name 
of  a  third  person,  on  chattels  not  yet 
ac<inlred  by  the  mortaraaror.  which  does 
not  purport  to  cover  after-acquired  property, 
does  not  bind  such  property  as  against  a 
mortgage  to  another  person,  executed  by  the 
mortgagor  in  his  own  name,  after  the  prop- 
erty has  come  into  his  possession. 

:i.  A  mortgraire  of  chattels  to  be  ac- 
qnlred  Is  not  valid  against  one  who  talces 
actual  possession  of  them  under  another 
mortgage  executed  by  the  mortgagor  after 
they  are  acquired  by  him. 

(November  26,  1902.) 

APPEAL  by  defendants  Northwestern  Na- 
tional Bank  of  Chicago,  Illinois,  et  al., 
from  a  judgment  of  the  Circuit  Court  for 
Jackson  County  in  a  proceeding  to  deter- 
mine title  to  a  fimd  arising  from  the  sale  of 
certain  cattle  which  were  claimed  by  the  re- 

Note. — As  to  validity  of  mortgage  on  chat- 
tels  to  be  manufactured,  see.  In  this  series, 
Deeley  v.  Dwlght  (N.  Y.)  18  L.  U.  A.  298.  and 
note. 

As  to  conveyance  recorded  before  grantor  ob- 
tained title  as  notice  to  subsequent  purchaser, 
see  Ford  v.  Unity  Church  Soc.  (Mo.)  23  L.  R. 
A.  561. 
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spective  defendants  under  chattel  mortgages. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mcs^'s.  Haff  A  Michaels,  Isaac  E. 
Coaisdoii,  John  W.  Parish,  Beardsley, 
Crreeory,  Sc  Kirshner,  and  Robert  F. 
IXTalker,  for  appellants : 

This  is  a  bill  of  interpleader.  It  is  strict- 
ly a  proceeding  in  equity. 

Freeland  v.  Wilson,  18  Mo.  382;  Miller 
V.  Metropolitan  L.  Ins.  Co.  68  Mo.  App. 
22;  Atchison  Bd.  of  Edu,  v.  Scoville,  13 
Kan.  26. 

The  evidence  shows  conclusively  that  there 
-was  no  intention  on  the  part  of  either  Gillett 
or  Baumbaugh  that  the  transaction  of  Oc- 
tober 4,  1808,  should  constitute  a  sale  of  the 
cattle  and  com  by  Gillett  to  Baumbaugh. 
For  this  reason  Baumbaugh's  mortgage  of 
that  date  is  void,  independent  of  the  pro- 
Tisions  of  the  statute  of  frauds. 

Oher  V.  Carson,  62  Mo.  214;  Pennock  v. 
Coe,  23  How.  117,  16  L.  ed.  436;  Cameron  v. 
Marvin,  26  Kan.  628;  Long  v.  Hines,  40 
Kan.  220,  19  Pac.  796. 

The  pretended  sale  was  in  any  event  void 
under  the  statute  of  frauds. 

Kan.  Gen.  Stet.  1897,  chap.  112,  §  3. 

It  was  not  accompanied  by  a  change  of 
possession,  and  this  threw  the  burden  of 
proof  as  to  good  faith  and  sufficient  consid- 
eration upon  the  respondents. 

ibid. :  Mo.  Rev.  Stat.  1899,  §  3410 ;  Phillips 
V.  Reiiz,  16  Kan.  39&;  Brotcn  v.  Cloud  Coun- 
/f/  Bafih\  2  Kan.  App.  352,  42  Pac.  593;  Tul- 
Zis  V.  McCall,  2  Kan.  App.  545,  43  Pac.  980; 
Locke  V.  Hedrick,  24  Kan.  765. 

But  respondents  made  no  proof  of  good 
iaith,  or  of  sufficient  consideration. 

Gillett  had  exclusive  control,  management, 
and  use  of,  and  interest  in,  the  property. 

Donovan  v.  Dunning,  69  Mo.  436;  Rock 
Island  Nat.  Bank  v.  Powers,  134  Mo.  444, 
:34  S.  W.  869,  35  S.  W.  1132;  Pattison  v. 
Letton,  56  Mo.  App.  330;  Ely  d  W.  Dry 
(ioods  Co.  V.  McLaughlin.  78  Mo.  App.  585; 
First  Nat.  Bank  v.  Kansas  City  Lime  Co. 
43  Mo.  App.  564 ;  Molaska  Mfg.  Co.  v.  Steele, 
36  Mo.  App.  503;  Lukins  v.  Aird,  6  Wall.  78, 
18  L.  ed.  750;  Dent  v.  Ferguson,  132  U.  S. 
^0,  33  L.  ed.  242,  10  Sup.  Ct.  Rep.  13;  New- 
man V.  Kirk,  45  N.  J.  Eq.  677,  18  Atl.  224; 
Newell  V.  Wagness,  1  N.  D.  62,  44  N.  W. 
1014. 

The  bill  of  sale  is,  under  the  circum- 
stances in  this  case,  a  badge  of  fraud. 

Kurtz  V.  Miller,  26  Kan.  314;  Houts  v. 
Jghepherd,  79  Mo.  147 ;  Hoge  v.  Huhh,  94  Mo. 
503,  7  S.  W.  443;  Baldwin  v.  Whitcomh,  71 
Mo.  659. 

The  relationship  of  the  parties  is  a  sus- 
picious circumstance,  which,  when  taken  in 
•i^mnection  with  the  other  facts  and  circum- 
stances in  the  case,  becomes  itself  an  evi- 
dence of  fraud. 

Robinson  v.  Dryden,  118  Mo.  539,  24  S.  W. 
448;  John  V.  Farwell  d  Co.  v.  Meyer,  67 
Mo.  App.  674;  Martin  v.  Duncan,  156  111. 
^81,  41  N.  E.  43;  Lehman  v.  Qreenhut,  88 
Ala.  478,  7  So.  299;  Johnston  v.  Dick,  27 
Miss.  277 ;  8econd  Nat,  Bank  v.  Qilhert,  174 
111.  491,  61  N.  E.  584. 
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The  mortgage  was  made  by  Baumbaugh  in 
order  that  Gillett's  name  should  not  appear 
on  the  records  as  mortgagor.  This  is,  in 
itself,  proof  of  fraud. 

Central  Sat.  Bank  v.  Doran,  109  Mo.  40, 
18  S.  W.  836;  Sitate  Bank  v.  Frame,  112  Mo. 
515,  20  S.  W.  620;  State  8av.  Bank  v.  Buck, 
123  Mo.  141,  27  S.  W.  341. 

The  consideration  of  the  pretended  sale 
was  "insufficient." 

Dodson  V.  Cooper,  50  Kan.  683,  32  Pac. 
370;  Potter  v.  Stevens,  40  Mo.  229;  Potter 
V.  .McDowell,  31  Mo.  62. 

Baumbaugh  did  not  acquire  actual  or  con- 
structive possession  of  any  of  the  cattle  on 
or  before  Ck'tober  14,  1898.  He  never  per- 
sonally at  any  time  had  possession. 

Clafiin  v.  Rosenberg,  42  Mo.  449,  97  Am. 
Dec.  336;  Swiggett  v.  Dodson,  38  Kan.  707, 
17  Pac.  594;  Harris  v.  Pence,  93  Iowa,  481, 
61  N.  W.  927. 

Nor  did  Baumbaugh  ever  have  any  con- 
structive possession  of  the  cattle. 

Doak  v.  Brubaker,  1  Xev.  218 ;  Brunsivick 
V.  McClay,  7  Neb.  137 :  Hurlburd  v.  Bogar- 
dvs,  10  Cal.  519;  Flanagan  v.  Wood,  33  Vt. 
332;  Second  Nat.  Bank  v.  Gilbert,  174  111. 
491,  51  N.  E.  584;  Sutton  v.  Ballou,  46  Iowa, 
517:  (laflin  v.  Rosenberg,  42  Mo.  449,  97 
Am.  Dec.  336;  How  v.  Taylor,  52  Mo.  598; 
Worley  ex  rel.  Standley  v.  Watson,  22  Mo. 
App.  552. 

A  mortpfage  on  real  or  personal  property, 
made  by  one  not  the  owner  and  placed  on 
record,  is  not  constructive  notice  to  one 
dealing  with  the  owner. 

Maier  v.  Davis,  57  Wis.  212,  15  N.  W.  187 ; 
Mackey  v.  Cole,  79  Wis.  426,  48  N.  W.  520; 
Single  v.  Phelps,  20  Wis.  399;  Lewis  v.  But- 
trick,  102  Mass.  412;  Devlin,  Deeds,  §  712; 
Tydings  v.  Pitcher,  82  Mo.  379;  Todd  v. 
v.  Eighmie,  4  App.  Div.  9,  38  N.  Y.  Supp. 
304;  Wade,  Notice.  §§  157,  159,  167,  205, 
213,  215,  223;  Cobbey,  Chat.  Mortg.  §  781. 

This  court  must  assume  that  the  law.  of 
Kansas  is  the  same  as  the  law  of  Missouri 
so  far  as  this  agreement  of  sale  between  Gil- 
lett and  Clark  is  concerned.  The  transac- 
tion between  Clark  and  Gillett  under  the 
Missouri  law  amounts  to  nothing  more  than 
an  option  or  an  executory  contract  of  sale. 

Flato  v.  Mulhall,  72  Mo.  525;  Bain  v.  Ar- 
nold, 33  Mo.  App.  634;  McClain  v.  Abshire, 
63  Mo.  App.  341 ;  Waite  v.  Bartlett,  53  Mo. 
App.  378;  Barhydt  v.  Alexander,  59  Mo. 
App.  194;  Wyeth  Hardware  d  Mfg.  Co.  v. 
Lang,  54  Mo.  App.  147;  Law  v.  Crawford, 
67  Mo.  App.  154;  Sloan  v.  Torry,  78  Mo. 
625;  Mo.  Rev.  Stat.  1899,  §  3419. 

Messrs.  Charles  H.  Dammer  and  Doh- 
son  ft  McCune,  also  for  appellants: 

The  T  and  C  cattle  described  in  the  bill 
of  sale  from  Gillett  to  Baumbaugh,  and  the 
mortgage  from  Baumbaugh  to  the  A.  J.  Gil- 
lespie Company,  both  dated  October  4,  1898, 
were  not  only  not  owned  by  the  grantors, 
but  were  not  in  existence  in  contemplation 
of  law.  The  property  mortgaged  not  being 
in  existence  at  that  thne,  the  mortgage  was 
ab&olutelv  void. 

Jones,  Chat.  Mortg.  §  138;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  979;  Jones  v.  Richard- 
17 
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son,  10  Met.  488;  Looker  v.  Peckxcell,  38  X. 
J.  L.  253;  Hutchinson  v.  Ford,  9  Bush,  318, 
15  Am.  Rep.  711;  Long  v.  Einea,  40  Kan. 
216,  16  Pac.  339;  Rochester  Distilling  Co.  v. 
Rasey,  142  X.  Y.  570,  37  N.  E.  032;  Anchor 
Brexcing  Co.  v.  Burns,  32  App.  Div.  274,  52 
N.  Y.  Supp.  1005. 

The  bill  of  sale  from  Gillett  to  Baum- 
baugh,  of  October  4,  1898,  was  also  a  nullity 
and  absolutely  void,  for  the  same  reason, 
i.  e.,  the  nonowaiership  and  nonexistence  of 
the  projierty. 

Tiflfany,  Sales,  ed.  1895,  p.  24;  20  Am.  & 
Ensf.  Enc.  Law,  2d  ed.  p.  916:  Lotc  v.  Pew, 
108  Mass.  347,  11  Am.  Rep.  357;  Lunn  v. 
Thornton,  1  C.  B.  379;  Robinson  v.  Hirsch- 
f elder,  59  Ala.  503;  Head  v.  (ioodirin,  37  Me. 
181. 

The  mortgage  of  Haumbaugh  to  the  A.  J. 
Gillespie  Commission  Company  is  void  as 
to  the  T  and  C  cuttle  for  the  further  reason 
that  it  does  not  by  its  terms  attempt  to  con- 
vey future  acquired  proi)erty. 

.loiM's,  Chat.  Mortg.  2d  ed.  S  173  A;  Top- 
field  v.  Hillman,  6  Mann.  &  G.  245;  Mont- 
tjoimrn  v.  Chase,  :U)  Minn.  132,  14  X.  W. 
580;  Farmers*  Loan  d-  T.  Co.  v.  Commercial 
Bank,  15  Wis.  425;  Phillips  v.  Both,  58 
Iowa,  4i)9.  12  X.  W.  481;  loira  State  Xat. 
Hank  v.  Tat/lor.  9S  Iowa,  631,  67  X.  W.  677; 
Peaiwek  \.' Cor,  23  How.  117,  127,  16  L.  ed. 
4.36.  44(1. 

As  the  Gilles])ie  Commission  Company, 
tlio  mortgagee,  and  its  assignee,  the  Sjiring- 
fiehl  bank,  never  at  any  time  got  j>ossession 
of  the  T  and  (•  cattle  prior  to  the  time  our 
lien  attac)ied.  or  in  fact  at  any  time,  the 
Springfield  Imnk  has  no  right,  in  law  or 
equity,  to  said  cattle  or  the  pnx'eeils  of  the 
sale  thereof,  as  against  the  Xorth western 
Xational  Bank,  which  did  obtain  actual  pos- 
s(*s«ion  thereof  under  its  chattel  mortgage. 

Sinqh-  V.  Phelps,  20  Wis.  399;  (iriffith  v. 
DoiKfiass,  73  Me.  532,  40  Am.  Rep.  395; 
J^amsan  v.  Moffat,  61  Wis.  1,>3,  21  X.  W. 
62;  Roehister  Distiltin(f  Co.  v.  Raset/,  142 
X.  V.  .•)7(),  37  X.  E.  (ui'l!  Chase  v.  Dmi'iy,  131) 
Mass.  566;  Cameron  v.  Marvin,  26  Kan.  (il2; 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  981,  note 
1;  Long  v.  Hijies,  40  Kan.  216,  16  Pac.  339; 
(ieorge  R.  Barse  Lire  Stock  d-  Commission 
Co.  V.  (futhrie,  .50  Kan.  467,  31  Pac.  1071. 

The  T  and  C  cattle  were  not  owned  by  (Gil- 
lett. They  were  to  be  procured,  and  hence 
no  title  could  pass  until  they  were  procured 
and  delivered  by  Gillett  and  accepted  by 
Baumbaugh,  neither  of  which  things  was 
done. 

Tiffany,  Sales,  p.  48;  Benjamin,  Sales,  § 
310;  ^\i)hslow  V.  Leonard,  24  Pa.  14,  62  Am. 
Dec.  354;  Baileif  v.  Long,  24  Kan.  90:  King- 
man V.  HolnK/nist,  36  Kan.  735,  59  Am.  Rep. 
604,  14  Pac.  IfiS;  Mobile  Sar.  Bank  v.  Fn/, 
69  Ala.  348. 

The  lien  of  the  Xorthwestern  Xational 
Bank  mortgage  attached  ujwn  the  T  and  C 
cattle  before  the  pretende<l  delivery  to  Baum- 
baugh. 

lona  State  yat.  Bank  v.  Taylor,  98  Iowa, 
031,  67  X.  W.  677. 

As  neither  Gillett  nor  Baumbaugh  owned 
or  had  possession  of  the  T  and  C  cattle,  de- 
60  L.  R.  A. 


scribed  in  the  mortgage  under  which  we 
claim,  on  October  4,  1898,  the  time  of  the 
execution  of  the  mortgage  by  Baumbaugh 
to  the  A.  J.  Gillespie  Commission  Company, 
and  possession  was  not  delivered  to  the 
mortgagee  at  the  time,  said  mortgage  last 
named  was  absolutely  void  as  against  all 
subsequent  purchasers  and  creditors,  under 
the  statutes  and  decisions  of  Kansas. 

Kan.  Gen.  Stat.  1897,  chap.  120,  $  1,  chap. 
112,  §  3;  Swiggett  v.  Dodson,  38  Kan.  702, 
17  Pac.  594;  Frankhouser  v.  Fisher,  54  Kan. 
738,  39  Pac.  705;  Cameron  v.  Marvin,  26- 
Kan.  612;  Smith  v.  Epley,  55  Kan.  71,  39- 
Pac.  1016;  Phillips  v.  Reitz,  16  Kan.  396; 
Kansas  P.  R.  Co.  v.  Couse,  17  Kan.  571; 
Long  V.  Hines,  40  Kan.  216,  16  Pac.  339; 
(ieorge  R.  Barse  Lire  Stock  d  Commission 
Co.  V.  (iuthrir,  50  Kan.  467,  31  Pac.  1071. 

Messrs.  Stewart  Taylor  and  C.  O. 
Tichenor,  for  respondent  Third  Xational 
Bank  of  Springfield: 

If  Baumbaugh  did  not  own  the  cattle  when 
he  made  the  mortgage,  even  he  could  not  say 
when  he  got  the  title  that  he  did  not  own 
them  at  the  date  of  the  mortgage,  for  the 
title  so  acquired  would  relate  back. 

United  States  v.  Louqhrey,  172  I'.  S.  225, 
43  L.  ed.  427,  19  Sup.  Ct.  Rep.  L>3. 

(Granting  that  the  facts  raiswl  a  su-npieion 
that  (til let t  at  the  time  intended  to  execute 
the  mortpiges  of  ap|)ellants  and  thereby 
defraud  them,  yet  that  is  not  evidence  of 
fraud. 

Vnited  States  v.  Hancock,  133  U.  S.  197, 
33  L.  ed.  ()04,  10  Sup.  Ct.  Rep.  264;  Farmers* 
Bank  v.  Worthint/ton,  145  Mo.  91,  46  S.  W. 
745. 

If  there  was  a  ])urpose  to  defraud  others 
by  (lillett  executing  chattel  mortgages  as  he 
did.  it  would  be  irrelevant  here. 

Dicker  man  v.  Xorthern  Trust  <"o.  176  IJ. 
S.  181,  44  L.  iHl.  423,  20  Sup.  Ct.  Rep.  311. 

I'nder  the  Kansas  statute  there  can  be  no 
recording  of  the  bill  of  sale,  and  there  need 
be  no  actual  change  of  possession:  but,  if 
there  is  not,  th€»n  it  devolves  upon  the  pur- 
chaser to  show  that  "the  sale  was  made  in 
g(K)d  faith,  and  u\Xin  a  suflicient  considera- 
tion." 

Brifp/s  v.  I'nited  States,  143  U.  S.  :io4,  3*i 
L.  etl.  IS-I,  12  Sup.  Ct.  Rep.  391  ;  Kansas  P, 
R.  Co.  V.  Couse,  17  Kan.  571;  ("rairford  v. 
SfHiini,  !)2  Mo.  .")05,  4  S.  W.  713. 

If  a  sale  of  cattle  which  (Jillett  did  not 
then  own,  and  which  were  paid  for  by  Baum- 
Imiiifh,  is  valid,  and  if  he  did  buy  these  cat- 
tle to  comply  with  his  agrcHMuent,  and  did 
get  the  actual  and  physical  ]>oss€^>ion  ol 
thcui.  tliis  gave  no  power  to  (lillett  to  mort- 
gage or  srll  them,  iKH-ause  they  did  not  Ihj- 
long  to  him;  he  did  not  even  have  a  lien  on 
them  for  the  j)urchase  money. 

Lamar  Water  it  Elretrie  Light  <V>.  v.  La- 
mar, 140  Mo.  1.17,  39  S.  W.  768. 

If  (Jillett  got  the  actual  and  physical  pos- 
s<»ssion  of  these  cattle,  the  title  then  vested 
in  Baumbaugh ;  and  if  Baumbaugh  ha«l  put 
a  mortgage  on  the  same  at  the  time  the  (Jil- 
lett  agreement  was  made,  the  title  would 
have  related  back  to  the  date  of  the  mort- 
gage*" 


1902. 


New  England  Nat.  Bank  t.  Northwestern  Nat.  Bank. 


259 


If  ibis  mortgage  was  upon  record  it  would 
have  been  notice  that  Baumbaugh  was  own- 
er. 

Shaffer  v.  Pickrell,  22  Kan.  619;  Brown 
V.  Jaiwe*  H,  Campbell  Co,  44  Kan.  237,  24 
Pac.  492;  Howard  v.  First  Nat.  Bank,  44 
Kan.  549,  10  L.  R.  A.  537,  24  Pac.  983; 
Bates  V.  Wiggin,  37  Kan.  44,  14  Pac.  442; 
Kansas  P.  K.  Co.  v.  Couse,  17  Kan.  571; 
Hamilion  v.  Miller,  46  Kan.  490,  26  Pac. 
1030;  John  S.  Brittain  Dry  Goods  Co.  v. 
Blanchard,  60  Kan.  2G3,  56  Pac.  474;  Weeks 
V.  Medler,  20  Kan.  57;  Cameron  v.  Marvin, 
20  Kan.  612;  Dolan  v.  Van  Demark,  35  Kan. 
308.  10  Pac.  848;  Dayton  v.  People's  ««©. 
Bank,  23  Kan.  421 ;  Iowa  State  Xat.  Bank, 
V.  Taylor,  98  Iowa,  631,  67  N.  W.  677; 
Northwestern  Bank  v.  Freeman,  171  U.  S. 
629,  43  L.  ed.  312,  19  Sup.  Ct.  Rep.  36. 

Gillett  never  was  in  the  actual  and  physi- 
cal posstjssion  of  one  of  these  cattle.  When 
the  time  came  for  the  original  owners  to  part 
with  their  possession,  Baumbaugh  had  be- 
come entitled  to  it.  Gillett  under  such  cir- 
cumstances manifestly  could  not  have  sold 
or  encumbered  these  cattle,  even  in  this 
state ;  nor  could  they  have  been  seizetl  for  his 
de*)ts. 

Love  V.  Jones,  4  Watts,  470;  Carroll  Exch. 
Bank  v.  First  Xat.  Bank,  50  Mo.  App.  95; 
Cameron  v.  Marvin,  26  Kan.  612;  Walker 
v.  Vaughn,  33  Conn.  584;  Rutherford  v. 
Stewart,  79  Mo.  216;  France  v.  Thomas,  86 
Mo.  80;  King  v.  Greaves,  51  Mo.  App.  544; 
Stewart  v.  Smith,  36  Minn.  83,  30  N.  W. 
430;  Martin  v.  Nixon,  92  Mo.  34,  4  S.  W. 
503;  Re  Clarke,  L.  R.  36  Ch.  Div.  356;  Tail- 
hy  V.  Ofjicial  Reeciver,  L.  R.  13  App.  Cas. 
550. 

The  question  of  transfer  to  and  vesting 
title  in  the  purchaser  always  involves  an  in- 
quiry into  the  intention  of  the  contracting 
parties. 

Ober  V.  Carson,  62  Mo.  210. 

In  order  to  pass  the  title  to  the  vendee,  it 
is  not  necessary  that  the  vendor  should  be  in 
possession. 

f-Jruin  v.  Arthur,  61  Mo.  387;  Dolan  v. 
Van  Demark,  35  Kan.  .308.  10  Pac.  S4H;  Day- 
ton v.  People's  Sav.  Bank,  23  Kan.  421; 
Grecnaway  v.  Fuller,  47  Mich.  557,  UN.  W. 
384. 

Even  if  Baumbaugh  did  not  own  these 
cattle;  if  the  mortgage  and  note  were  exe- 
cuted merely  for  the  accommodation  of  Gil- 
lett, who  got  the  proceeds, — such  an  allega- 
tion aiHrms  the  validity  of  the  note  and 
mortgage. 

Maffat  v.  Greene,  149  Mo.  54,  50  S.  W. 
809;  Alexander  Bros.  v.  Graves,  25  Neb. 
453,  41  N.  W.  290. 

If  a  bill  of  Siile  is  regular  on  its  face,  and 
one  is  in  possession  under  it,  the  burden  is 
on  him  who  assails  it. 

Albert  v.  Besel,  88  Mo.  150;  Lescr  v.  Glas- 
er,  32  Kan.  554,  4  Pac.  1026. 

On  motion  for  rehearing. 

Under  the  common  law,  which  in  Kansas 
is  the  statutory  law,  this  contract  is  more 
than  an  option :  it  is  a  sale,  binding  on  the 
vendor  and  the  vendee. 

Benjamin,  Sales,  chap.  1,  §  3;  Newmark, 
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Sales,  chap.  1,  §§  3,  4;  Bickford  v.  Champ- 
lin,  3  Kan.  App.  683,  44  Pac.  901. 

The  cattle,  which  the  opinion  styles  "after- 
acquired,"  and  for  that  reason  holds  our 
mortgage  to  be  invalid^  had  been  acquired 
before  the  execution  of  the  Baumbaugh  mort- 
gage. They  would  not  have  been  acquired 
had  it  not  been  for  the  Baumbaugh  mort- 
gage. 

The  eifect  of  the  decision  is  to  take  the 
property  of  one  party  and  give  it  to  another, 
or,  at  least,  to  decree  a  forfeiture  of  the 
property  of  another. 

This  coui-t  takes  these  cattle,  paid  for  by 
us,  and  gives  them  to  persons  to  whom  nici-t- 
*^ages  were  given  some  time  afterward. 

It  is  a  maxim  that  equity  looks  to  the  in- 
tent, and  not  to  form.  It  always  looks  at 
the  substance  of  things,  and  attempts  to 
reach  that  and  to  enforce  the  rights  and 
duties  which  spring  from  that  and  the  real 
intent  of  the  parties. 

Varner  v.  Rice,  44  Ark.  252. 

If  the  Clark  note  and  mortgage  were  taken 
up,  as  the  transaction  shows  it  to  have  been, 
and  held  until  the  company  could  get  a  new 
valid  mortgage,  why  is  not  the  Clark  mort- 
gage valid  if  the  Baumbaugh  mortgage  on 
the  same  cattle  is  invalid?  And  why  in  not 
the  Springfield  bank  subrogated  to  the  riglits 
of  the  Gillespie  company,  the  indorser  of  the 
Baumbaugh  notes? 

Hackett  v.  Watts,  138  Mo.  502,  40  S.  W. 
113;  Mobile  d  M.  R.  Co.  v.  Jurey,  111  U.  S. 
51)4.  28  L.  ed.  531,  4  Sup.  Ct.  Rep.  566. 

Messrs.  Cook  A  Gossett  and  J.  D. 
Bo-orerftock  for  other  respondents. 

Marihall,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  by  the  plaintiff, 
as  a  stakeholder,  to  require  the  defendants 
to  interplead  for  the  sum  of  .$14,971.03,  in 
its  hands,  resulting  from  the  s«ile  of  403 head 
of  cattle,  which  were  consigned  to  it  by  the 
defendants,  to  be  sold  by  it  to  the  best  ad- 
vantage, and  the  proceeds  to  be  held  by  it 
I>ending  an  amicable  settlement  among  the 
defendants  of  their  respective  claims.  They 
were  unable  to  agree,  and  therefore  the 
plaintiff  filed  this  bill  of  interpleader  to  have 
the  claimants  litigate  their  rights.  The  de- 
fendants interpleaded  for  the  fund.  Pending 
the  determination  of  the  case  the  parties 
agi'eed  that,  instead  of  paying  the  money 
into  court,  the  plaintiff  might  retain  the 
fund,  paying  interest  thereon.  The  trial 
court  adjudged  the  fund  to  the  Third  Nation- 
al Bank  of  Springfiehl,  ^fassachusetts,  and 
the  other  defendant  banks,  and  Elmore  & 
(■ooper  appealed.  The  abstract  of  the  rec- 
ord embraces  525  printed  pages.  The  briefs 
of  counsel  aggi-egate  217  pages.  It  is  mani- 
festly impossible,  therefore,  within  the  lim- 
its proper  to  be  observed  in  any  opinion,  to 
give  even  an  outline  of  the  testimony,  docu- 
mentary'' evidence,  and  circumstances  ad- 
duced upon  the  trial.  Time  and  space  ad- 
mit only  of  a  short,  clear  statement  of  the 
ultimate  facts  disclosed  by  the  record,  to 
serve  as  a  basis  for  the  principles  of  law  to 
be  discussed  and  decided. 
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Ultimate  facta. 


Prior  to  October  3,  1898,  Grant  G.  Gillett, 
living  at  Woodbine,  Dickinson  county,  Kan- 
sas, was  a  larse  stock  dealer.  Charles  H. 
Baumbaugh,  of  the  same  place,  was  his 
brother-in-law,  and  for  some  time  had  been 
employed  by  him  as  a  clerk  at  a  salary  of 
$50  pr  month.  The  A.  J.  Gillespie  Com- 
mission C<»ni>any  was  a  corporation  located 
at  Kansas  City,  Kansas,  and  engaged  in  the 
business  of  dealing  in  cattle  and  buying  and 
selling  notes  secured  by  chattel  mortffages  on 
cattle.  Gillett  was  a  stockholder,  out  not 
an  officer,  in  the  company.  On  October  3, 
1898,  E.  R.  Clark,  of  Marion  coimty,  Kan- 
sas, was  the  owner  of,  and  had  on  pasturage 
in  Chase  couniy,  416  head  of  cattle  four 
years  old,  called  "westerns,"  and  weighing 
1,100  pounds,  and  branded  J.  M.  or  ^7%,  the 
latter  mark  being  called  "circle  dot."  Clark 
had  mortgaged  these  cattle  to  Elmore  & 
Cooper  for  about  $15,000.  On  October  3, 
1898,  the  Gillespie  Commission  Company, 
at  the  request  of  Gillett,  bought  from  Elmore 
&  Cooper  the  Clark  mortgage  on  said  cattle, 
and  carried  it  as  "Bills  receivable"  until  Oc- 
tober 5th,  when  it  was  paid  by  the  proceeds 
of  the  Baumbaugh  mortgage,  nereinafter  de- 
scribed. On  October  4,  1898,  Gillett  and 
Baumbaugh  went  to  the  office  of  the  Gilles- 
pie Commission  Company  in  Kansas  City, 
Kansas,  for  the  purpose  of  executing  a  mort- 
gage on  the  cattle  covered  by  the  Clark  mort- 
gage. Gillett  did  not  want  to  make  the 
mortgage  himself,  for  fear,  he  said,  of  in- 
juring nis  credit.  So  he  arranged  with 
Baumbaugh  that  he  (Gillett)  would  give 
Baumbaugh  a  bill  of  sale  for  the  416  head 
of  cattle  owned  by  Clark,  and  Baumbaugh, 
should  execute  a  mortgage  on  them  to  tne 
Gillespie  Commission  Company,  and  that 
Gillett  should  get  the  proceeds  of  the  mort- 
nige  and  manage  the  whole  matter,  and 
Baumbaugh  should  have  a  half  interest  in 
the  profits  realized.  Instead'  of  making  the 
mortgage  on  the  416  Clark  cattle  alone,  it 
was  agreed  tiiat  the  mortgage  should  be  made 
to  cover  600  head  of  cattle,  and  that  Gillett 
should  go  out  and  buv  184  more  cattle,  and 
add  them  to  the  Clark  416  cattle,  thus  filling 
the  complement  of  600.  Thereupon  Gillett 
executed  to  Baumbaugh  the  following  bill  of 
sales 

Kansas  Citv.  Oct.  4,  1898. 
Bill  of  Sale. 
State  of  Kansas,      )       . 
County  of  Dickinson  )     '  * 

This  certifies  that  I  have  this  day  sold,  as- 
signed, and  a^eed  to  deliver  to  Charles  H. 
Baumbaugh  eighty-four  (84)  native  four- 
year-old  steers  branded  T —  on  left  loin,  one 
hundred  (100)  native  four-yoar-old  steers 
branded  C  on  left  hip,  and  four  hundred  and 
sixteen  (416)  western  four-year-old  steers 
branded  J.  M.  or  ^\  on  left  side.  The  above 
cnttle  are  all  free,  clear,  and  unencumbered. 
Also  20,000  bushels  of  com,  now  in  crib  at 
Lebanon,  Kansas.  The  consideration  paid 
for  the  above-named  cattle  and  com  is  $24,- 
71)0.99,  which  includes  $300  commission  and 
$495.99  interest.  G.  G.  Gillett. 

GO  L.  K.  A. 


Thereupon,  on  the  same  day,  Baumbaugh 
executed  a  chattel  mortgage  to  the  Gillespie 
Commission  Company  to  secure  the  notes  ag- 
gregating $24,795.99,  payable  at  ninety  days. 
The  description  of  the  property  in  the  mort- 
gage is  as  follows:     "The  following  steers: 
Eighty -four  natives  branded  T —  on  left  loin, 
four  years  old,  and  weight   1,150  pounds; 
also  one  hundred  natives  branded  C  on  left 
hip,  four  years  old,  and  weight  1,200  poimds; 
also    four    hundred   and   sixteen    westerns, 
branded  (7^  or  J.  M.  four  years  old,  and 
weight  l,l7o  pounds;  also  twenty  thousand 
bushels  of  corn.     Said  cattle  are  to  be  fed 
on  the  owner's  farm,  about  1  mile  north  of 
Herrington,  Kansas.     Said  com  is  now  in 
crib  at  Lebanon,  Kansas,  and  is  to  be  shipped 
to  Herrington,  Kansas.    When  said  stock  is 
marketed,  to  be  consigned  for  sale  to  A.  J. 
Gillespie  Com.  Co.,  Kansas  City  Stock  Yard;?, 
and  pi*oceeda  applied  on  notes."    At  the  time 
of  the  execution  of  the  bill  of  sale  and  of  the 
mortgage  neither  Gillett    nor    Baumbaugh 
owned  any  of  the  cattle  described  in  those 
documents.    Gillett  had  an  option  to  buy  the 
Clark  416  head  of  cattle  for  $40  a  head,  but 
he  had  not  purchased  them,  or  paid  a  farth- 
ing thereon.  Neither  Gillett  nor  Baumbaugh 
then  owned  or  had  in  mind  any  cattle  marked 
T  &  C  nor  were  there  any  cattle  answering 
such     a     description     anywhere      in      ex- 
istence.   Upon  the  execution  of  the  notes  and 
mortgage  by  Baumbaugh  they  were  turned 
over  to  Gillett,  and  by  him  turned  over  to 
the  Gillespie  Commission  Company,  and  that 
company  on  the  same  day  sold  the  notes  and 
mortgage  to  the   Hocker,  Arnold,    Woodson 
Brokerage  Company,  and,  after  taking  out 
$495.99  for  interest   and  $300  for   commis- 
sions,   passed  Uie   balance  of  the   proceeds, 
amounting  to  $24,000  to  the  credit  of  Gil- 
j  lett  upon  the  books  of  the  company.     This 
I  credit  was  wiped  out  by  a  draft  on  the  com- 
i  pany  by  Gillett  on  October  5,  1898,  for  $16,- 
!  000  (which  was  evidently  intended  to  cover 
j  what  the  company  had  paid  Elmore  &,  Coop- 
er for  the  Clark  mortgage  on  October  3d), 
and  by  $8,000  cash  paid  to  Gillett  on  Oc- 
tober '10,   1898.    Baumbaugh    paid    Gillett 
nothing  for  the  cattle,  and  received  nothing 
out  of  the  proceeds  of  the  notes  and  mort- 
gages.   He   acted   in   the  matter   solely   to 
oblige  Gillett,  and  upon  his  promise  that  he 
should  share  in  the  profits.    The  bill  of  sale 
recites  that  Gillett  "agreed  to  deliver"  the 
cattle  to  Baumbaugh,  but  they  were  never 
intended  to  be  delivered,  and  in  fact  never 
were  delivered  at  any  time  to  Baumbaugh, 
but  the  agreement  was  that  Gillett  should 
have  the  possession  of  them,  should  have  his 
men  care  for  them,  should  feed  them,  should 
market  them,  and  should  receive  the  proceeds 
of  their  sale. 

At  the  time  the  mortgage  was  assigned  to 

the   Gillespie   Commission    Company    that 

company   knew    that    neither    Gillett    nor 

I  Baumbaugh     owned      or      had      in      their 

!  possession     any     of    the    cattle     described 

in  the  mortgage,  but  the  company  understood 

,  that  cattle  were  to  be  bought  to  fill  the  de- 

,  scription  in  the   mortgage.    On  Octoter   5, 

'  181)8.  the  Gillespie  Commission  Company  sold 
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and  assigned  the  notes  and  mortgage  to  the 
Hdcker,  Arnold,  Woodson  Brokerage  Com- 
pany, and  informed  tiiat  company  at  the 
time  of  the  fact  that  neither  Gillett  nor 
Baumbaugh  owned  the  cattle  therein  de- 
scribed, but  they  expected  to  buy  cattle  to  fill 
the  description  in  the  mortgage.  On  October 
15,  1898,  the  Hocker,  Arnold,  Woodson 
Brokerage  Company  sold  and  assigned  the 
notes  to  the  Third  National  Bank  of  Spring- 
field, Massachusetts,  and  that  company  knew 
nothing  of  the  above-recited  facts  concerning 
the  notes  and  mortgage,  but  was  an  innocent 
purchaser  for  value,  and  without  notice.  On 
October  7th  Gillett  sent  his  agent,  Thomas 
Kinihan,  to  Marion  county,  to  get  the  J.  M. 
and  circle  dot  cattle  from  Clark,  and  he  did 
get  the  41t5  head  from  Clark,  and  drove  them 
from  the  place  where  they  were  on  pasture, 
2  miles  north  of  Clements,  in  Chase  county, 
Kansas,  which  was  about  30  miles  from  Her- 
rin^ton,  Dickinson  ooimty;  and  with  Clark's 
assistance  and  that  of  nis  men  the  cattle 
were  driven  to  the  Mosier  farm,  which  was 
about  a  mile  south  of  Herrington,  arriving 
there  on  Sunday,  October  9,  1898,  where  they 
were  turned  over  to  David  Naill.  The  Mo- 
sier farm  was  owned  by  Gillett,  and  was 
leased  by  him  to  Naill,  and  Naill  was  em- 
ployed by  Gillett  to  care  for  and  feed  the 
cattle.  About  a  week  after  such  delivery  to 
Naill,  Gillett  paid  Clark  the  difference  be- 
tween the  price  of  the  cattle  at  $40  a  head 
and  Uie  amount  of  the  Clark  mortgage  to  El- 
more &  Cooper  that  the  Gillespie  Commission 
Company  had  bought  at  the  request  of  Gil- 
lett, and  which  that  company  had  charged 
against  Gillett's  accoimt  on  the  5th  of  Octo- 
ber. On  October  7th  Gillett  purchased  63 
head  of  cattle  from  J.  L.  Thompson.  Th^ 
were  delivered  to  Naill,  as  agent  for  Gilledb, 
on  October  8th,  and  were  put  in  what  is 
called  the  "schoolhouse  pasture,"  which  was 
owned  by  Naill/ and  was  located  about  three- 
quarters  of  a  mile  northeast  of  the  Mosier 
farm.  On  October  11th  Gillett  purchased 
37  cattle  from  St.  Amand,  of  Herrington, 
Kansas,  and  they  were  on  that  day  delivered 
to  Naill,  for  Gillett,  and  were  placed  in  the 
said  schoolhouse  pasture.  On  October  13th 
Gillett  purchased  100  cattle  from  Gangwer, 
of  Delavan,  Kansas,  and  they  were  also  de- 
livered on  that  day  to  Naill,  for  Gillett,  and 
were  placed  in  the  said  schoolhouse  pasture. 
When  these  three  lots  of  cattle  were  placed 
in  the  schoolhouse  pasture,  the  parties  have 
agreed  that  they  were  massed  as  one  herd, 
and  all  branded  T  &  C.  On  October  13th 
these  T  &  C  cattle  were  taken  out  of  the 
schoolhouse  pasture  and  placed  in  pens 
which  lay  partly  in  and  partly  outside  of 
Herrington,  and  were  known  as  "Gillett's 
stock  yards,"  "Gillett's  feed  pens,"  or  "Gil- 
letVs  corral."  Gillett  had  owned  the  land 
and  had  built  the  feed  pens.  He  put  the 
paper  title  in  Baumbaugh ;  but  whether  Gil- 
lett or  Baumbaugh  was  the  real  owner  is  not 
dear,  nor  is  it  material,  for  Gillett  used  the 
land  and  feed  pens  as  he  pleased,  and  put 
cattle  in  the  pais  and  took  them  out  again 
without  consulting  Baumbaugh.  At  the 
same  time,  to  wit,  October  13th,  Gillett 
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moved  the  J.  M.  and  circle  dot  cattle  (the 
Clark  cattle)  from  the  Mosier  farm,  and  put 
them  also  in  the  said  stock  yards.  Thus,  on 
October  14th,  Gillett  had  in  his  possession 
in  his  feed  pens  at  Herrington,  Kansas,  600 
head  of  cattle.  On  October  14,  1898,  Gillett 
executed  to  Elmore  &  Cooper  three  notes  se- 
cured by  three  separate  chattel  mortgages,  as 
follows : 

First.  A  note  for  $7,000,  due  in  one  hun- 
dred fifty  days.  The  mortgage  securins  this 
note  described  the  property  as  follows: 
"The  following  describea  property  in  said 
county  [Dickinson  county] :  200  head  four- 
year-old  western  dehorn^  steers,  branded 
^and   M  heart  on  left  side.    These  cattle 

were  wintered  in  Kansas  last  winter,  and 
weighed  1,000  pounds.  These  cattle  are  in 
my  feed  lot  in  the  town  of  Herrinston,  and 
will  not  be  removed  therefrom  until  shipped 
to  Elmore  &  Cooper,  Stock  Yards,  Kansas 
City,  Missouri.  These  cattle  were  bought 
from  E.  R.  Clark,  of  Marion,  Kansas.  I 
also  include  in  this  mortgage  8,000  bushels 
of  com,  together  with  all  increase  thereof." 
This  note  and  mortgage  was  sold  by  Elmore 
&  Cooper  to  the  State  Bank  of  St.  Louis,  be* 
fore  maturity,  for  value,  and  without  no- 
tice, and  that  bank  is  the  innocent  holder 
thereof,  and  this  is  the  claim  asserted  in  its 
inter-plea. 

Second.  A  note  for  $7,490,  due  in  one  hun- 
dred fifty  days.  The  mortgage  securing  this 
note  described  the  property  as  follows: 
"The  following  described  property  in  said 
county  [Dickinson  county] :  214  head  four- 
year-old  western  dehorned  steers,  branded  J 
M  on  left  side.  These  cattle  were  wintered 
in  Kansas  last  winter,  and  weighed  1,000 
pounds.  These  cattle  are  in  my  feed  lot  in 
the  town  of  Herrington,  and  will  not  be  re- 
moved therefrom  imtil  shipped  to  Elmore  & 
Cooper,  Stock  Yards,  Kansas  Oity,  Missouri. 
These  cattle  were  bought  from  E.  R.  Clark, 
of  Marion,  Kansas.  I  also  include  in  this 
mortgage  8,000  bushels  of  com,  together 
with  all  increase  thereof."  This  note  and 
mortgage  was  sold  by  Elmore  &  Cooper  to 
the  First  National  Bank  of  Omaha,  before 
maturity,  for  value  and  without  notice,  and 
that  bank  is  the  innocent  holder  thereof,  and 
this  is  the  claim  asserted  in  its  interplea. 

Third.  A  note  for  $8,000,  due  February 
11,  1890.  Tde  mortgage  securing  this  note 
describes  the  property  as  follows:  "The 
following  described  property  in  said  county 
[Dickinson] :  200  native  steers,  branded  100 
T  on  left  hip  and  100  C  on  left  hip.  63  of 
these  cattle  were  bought  from  J.  L.  Thomp- 
son, of  Herrington,  Kansas,  weight  1,200 
pounds;  37  were  bought  from  L.  St.  Amand, 
of  Herrington,  Kansas,  weight  1,050  pounds; 
100  were  bought  from  Gangwer,  of  Delavan, 
Kansas,  and  weight  1,050  pounds.  These  cat- 
tle are  on  full  feed  in  my  lot  at  Herrington, 
and  will  not  be  removed  from  there  until 
shipped  to  Elmore  &  Cooper,  Stock  Yards. 
Kansas  City,  Missouri.  I  also  include  8,000 
bushels  of  corn  in  this  mortgage,  together 
with  all  increase  thereof."  This  note  and 
mortgage  was  sold  by  Elmore  &  Cooper  to 
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the  Northwestern  National  Bank  of  Chicago, 
*)efore  maturity,  tor  value,  and  without  no- 
tice, and  that  bank  is  the  innocent  holder 
thereof,  and  this  is  the  claim  asserted  in  its 
inter  plea. 

All  three  of  these  mortgages  contained  a 
provision  that,  if  the  mortgagees  deemed 
themselves  inscHrure  at  any  time,  then  the  in- 
debtedness should  become  due  immediately, 
at  the  option  of  the  mortgagees,  and  they 
might  take  possession  of  the  cattle,  and  sell 
them.  These  three  mortgages  were  duly  re- 
corded on  October  18,  1898.  Thereafter  Gil- 
let  t  sent  Kinihan  with  an  order  to  Naill  to 
deliver  him  216  of  the  cattle  covered  by  these 
mortgages,  and  Naill  delivered  them  to  Kini- 
han, and  he  shipped  them  to  St.  Joseph,  Mis- 
souri, where  they  were  sold,  and  Gillett  got 
the  proceeds  of  the  sale,  and  appropriated 
them  to  his  own  use.  On  November  1,  1898, 
Gillett  left  the  country,  and  went  to  Mexico, 
leaving  obligations  amounting  to  over 
?1, 000,000.  The  holders  of  the  three  mort- 
gages of  October  14th,  deeming  themselves 
insecure  by  reason  of  the  absconding  of  Gil- 
lett, elected  to  declare  their  debts  due,  and 
took  possession  of  the  cattle,  or  rather  of  all 
the  cattle  covered  by  their  mortgages  except 
such  as  Gillett  had  sent  to  St.  Joseph  and 
sold.  Thereupon  it  developed  that  the  Third 
National  Bank  of  Springfield,  Massachusetts, 
held  the  Baumbaugh  mortgage  of  October 
4th,  which  purported  to  cover  all  the  cattle, 
and  that  the  State  Bank  of  St.  Louis,  the 
First  National  Bank  of  Omaha,  and  the 
Northwestern  National  Bank  of  Chicago 
held  the  three  separate  mortgages  executed 
on  October  14th  by  Gillett  to  Elmore  &  Coop- 
er. The  parties  therefore  agreed  to  consign 
all  the  cattle  to  the  plaintiflf,  and  have  it  sell 
them,  and  hold  the  proceeds  until  the  claim- 
ants could  settle  their  conflicting  claims. 
Failing  so  to  do,  the  plaintiff  flled  this  bill 
of  interpleader  as  hereinbefore  set  out. 

It  is  proper  to  say  further  that  the  Baum- 
baugh mortgage  contained  no  express  provi- 
sion making  the  mortgage  apply  to  after- 
acquired  cattle,  but  purported  to  operate  in- 
stantly upon  the  cattle  described  in  the  mort- 
gage. 

This  is  a  case  wherein  one  of  two  innocent 
parties  must  suffer.  The  four  banks  claim- 
ing the  fund  are  innocent  holders,  for  value, 
and  without  notice.  The  Springfield  bank 
claims  under  the  Baumbaugh  mortgage, 
wliile  the  St.  T-ouis,  Chicago,  and  Omaha 
banks  claim  under  the  Gillett  mortgage.  The 
Baumbaugh  mortgage  was  executed  on  Oc- 
tober 4,  1898.  and  recorded  on  October  6th. 
The  Gillett  mortgage  was  executed  October 
14th  and  reconlcd  October  18th.  Both 
mortgages  purport  to  cover  the  same  cattle. 
The  Springfield  bank  acquired  the  Baum- 
baugh mortgage  from  the  Hocker,  Arnold. 
Woodson  Brokerage  Company  on  Octol)er 
15th.  The  Chicago  bank  acquired  the  Gil- 
lett mortgage  held  by  it  on  October  20,  1898. 
The  St.  Louis  bank  acquired  the  Gillett 
mortgage  held  by  it  on  October  19,  1898. 
The  Omaha  bank' acquired  the  Gillett  mort- 
gage held  by  it  on  a  date  not  definitely 
stated.  The  claim  of  the  Springfield  bank 
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is,  therefore,  prior  in  point  of  time  to  the 
claims  of  the  St.  Louis,  Chicago,  and  Oma- 
ha banks.  But  the  decisive  question  in  the 
case  is,  Which  is  prior  in  right  ?  The  Baum- 
baugh mortgage  was  executed  on  October 
4th.  The  effectiveness  of  that  mortgage  to 
bind  the  property  mortgaged  is  the  first 
question  in  the  case.  When  this  mortgage 
was  made,  Baumbaugh  did  not  own  a  single 
head  of  cattle  in  all  the  world,  so  far  as  the 
record  shows,  and  had  no  title  w^hatever  to 
any  of  the  cattle  described  in  the  mortgage. 
Indeed,  as  far  as  the  184  head  marked  T  & 
C  are  concerned,  there  were  at  that  time  no 
such  cattle  in  existence.  Baumbaugh's  title 
to  the  cattle  described  in  his  mortgage  de- 
pends entirely  upon  the  bill  of  sale  from  Gil- 
lett to  him.  At  that  time  Gillett  had  no 
title  to  a  single  head  of  the  cattle  described 
in  the  bill  of  sale.  The  416  head  described 
in  the  bill  of  sale  as  marked  J  M  and  circle 
dot  belonged  at  that  time  to  Clark,  and  the 
A.  J.  Gillespie  Commission  Company  held 
the  mortgage  on  them  for  over  $15,000, 
which  Clark  had  given  to  Elmore  &  Cooper, 
and  which  the  Gillespie  Company  purchased 
from  Elmore  &  Cooper  on  October  3d.  But 
Gillett  had  no  title  to  them  whatever.  He 
had  an  oiition  on  them,  which  required  him 
to  pay  off  the  mortgage  on  them,  and  to  pay 
the  balance  of  the  agreed  purchase  price  of 
$40  a  head  to  Clark;  but  at  the  time  he 
made  bill  of  sale  to  Baumbaugh  Gillett  had 
not  paid  one  cent  on  account  thereof.  At 
his  request  the  Gillespie  Company  bought 
the  mortgage  on  October  3d,  but  that  was 
not  Gillett's  purchase.  No  money  of  his  was 
used  for  that  purchase,  and  that  company 
carried  the  note  and  mortgage  as  ''bills  re- 
ceivable" due  that  company.  The  legal  title 
to  the  property  and  the  passession  of  the 
property  was  in  Clark  at  that  time.  The 
bill  of  sale  recites  on  its  face,  not  an  intent 
to  presently  deliver  possession  of  the  cattle 
to  Baumbaugh,  but  instead  an  agreement  to 
deliver  such  |x>ssession  thereafter,  at  a  time 
not  specified.  At  that  time  the  184  head  of 
T  &  C  cattle  were  not  even  in  existence,  and 
neither  Gillett,  when  he  made  the  bill  of 
sale,  nor  Baumbaugh,  when  he  made  the 
mortgage,  had  any  particular  cattle  in  mind 
as  filling  this  description,  but  Gillett  intend- 
ed to  buv  cattle  somewhere,  and  brand  them 
T  &  C,  to  fill  the  call  of  the  bill  of  sale  and 
mortgage.  It  is  to  be  noted,  however,  that 
no  such  intention  is  even  hinted  at  in  either 
the  bill  of  sale  or  in  the  mortgage,  but,  on 
the  contrary',  both  of  those  instruments  pur- 
port to  operate  instantly  upon  a  subject-mat- 
ter then  assumed  to  exist.  After  the  note 
and  mortgage  were  made,  Baumbaugh  turned 
them  over  to  Gillett.  and  Gillett  turned 
them  over  to  the  Gillespie  company,  and  on 
the  next  day — October  5th — the  Gillespie 
company  sold  them  to  the  Hocker,  Arnold, 
Woodson  Brokerage  Company.  Then,  on 
October  6th,  the  Gillespie  company  used  part 
of  the  proceeds  of  this  sale  to  pay  off  the 
Clark  mortgage  which  it  had  acquired  from 
Elmore  &  Cooper,  and  on  the  10th  of  Octo- 
ber it  turned  over  the  balance  of  such  pro- 
ceeds to  Gillett,  and  out  of  such  balance  Gil- 
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lett  paid  Clark  what  remained  due  to  him, 
and  then,  with  the  amount  remaining  oi 
ftuch  proceeds,  he  purchased  the  184  head 
irom  Thompson,  Gang^ver,  and  St.  Amand, 
and  marked  them  T  &  C.  Thus,  it  will  be 
seen  that  neither  Gillett  nor  Baumbaugh 
«ver  put  a  cent  of  their  own  money  in  any 
of  these  cattle.  On  the  contrary,  all  of  the 
money  that  went  to  pay  for  the  cattle  was 
raised  by  the  Baumbaugh  mortgage,  and  the 
proceeds  of  that  mortgage  arising  from  a 
sale  thereof  to  the  Hocker,  Arnold,  Woodson 
Brokerage  Ck)mpany  paid  for  all  the  cattle. 
It  must  be  observed  that  when  the  broker- 
age company  took  the  Baumbaugh  mortgage 
it  was  informed  by  the  Gillespie  company 
that  the  mortgagor  did  not  have  any  such 
cattle  as  he  was  attempting  to  mortgage. 
The  Springfield  bank,  however,  had  no 
knowledge  of  this  state  of  affairs. 

The  sum  of  the  matter  therefore,  is  this: 
Oillett  gave  Baumbaugh  a  bill  of  sale  for 
cattle  he  did  not  own,  never  paid  a  cent  for, 
and  did  not  have  possession  of,  and  a  part 
of  which  had  no  existence,  but  which  he 
agreed  to  deliver,  and  for  which  Baumbaugh 
never  paid  or  agreed  to  pay  him  a  cent. 
Baumbaugh  executed  a  mortgage  on  cattle 
he  never  paid  a  cent  for,  never  owned,  and 
never  had  possession  of.  Neither  the  bill  of 
sale  nor  the  mortgage  attempts  in  any  way 
to  affect  or  cover  after-acquired  property. 
The  question,  then,  is.  What  title  to  the  cat- 
tle was  conveyed  by  the  Baumbaugh  mort- 
gaire?  It  is  a  fundamental  rule  of  the  com- 
mon law  that  nothing  could  be  mortgaged 
that  was  not  in  existence  at  the  time  of  the 
mortgage,  and  did  not  at  the  time  belong  to 
the  mortgagor.  And  this  rule  obtains  in 
nearly  all  of  the  states  of  the  Union.  6 
Am.  '&  Eng.  Enc.  Law,  2d  ed.  p.  979,  and 
eases  cited  in  notes.  This  is  the  rule  in 
Kansas,  where  the  mortgages  in  question  in 
this  case  were  made.  Lonp  v.  Hines,  40 
Kan.  220,  19  Pac.  796.  In  this  case  the  su- 
pn^me  court  of  Kansas  quotes  the  language 
of  Chief  Justice  Shaw  in  Barnard  v.  Eaton, 
2  Cush.  294,  who  said:  "A  mortgage  is  an 
executed  contract;  a  present  transfer  of 
title,  although  conditional  and  defeasible. 
It  can,  therefore,  only  bind  and  affect  prop- 
erty existing  and  capable  of  being  identified 
at  the  time  it  is  made ;  and,  whatever  may 
be  the  agreement  of  the  parties,  it  cannot 
bind  property  afterwards  to  be  acquired  by 
the  mortgagor."  The  supreme  court  of 
Kansas,  however,  poinjted  out  that  in  Cam- 
eron v.  Marvin^  20  Kan.  612,  it  was  said: 
**The  next  question  is  with  reference  to  the 
rights  of  the  parties  to  the  property  acquired 
by  Patterson  after  the  execution  of  all  the 
mortgages.  Of  course,  this  property  was 
not  included  in  the  mortgages  at  the  time 
of  their  execution.  In  fact,  it  could  not 
have  been  included  in  the  mortgages  at  that 
time,  for  it  is  not  within  the  power  of  any 
person  to  mortgage  property  which  does  not 
exist,  or  which  does  not  belong  to  him.  He 
cannot  mortgage  property  which  is  after- 
wards to  be  created,  or  purchased,  or  pro- 
cured. He  can  only  mortgage  prop»erty 
which  at  the  time  is  in  existence,  and  to 
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which  he  has  a  title.  Parties  may  make 
contracts  with  reference  to  future-acquired 
property,  and  contracts  which  will  be  legal 
and  valid  and  will  be  upheld ;  but  such  con- 
tracts do  not  constitute  chattel  mortgages. 
They  are  simply  executory  contracts,  to  be 
performed  in  the  future ;  and,  while  they  are 
binding  upon  the  parties  making  them,  they 
are  void  as  to  third  persons  who  have  no 
notice  respecting  them.  They  can  never  be 
treated  as  chattel  mortgages  affecting  third 
persons.  Such  contracts,  however,  are  al- 
ways held  valid,  as  though  they  were  chattel 
mortgages,  as  against  third  *  persons  who 
have  not  in  the  meantime  obtained  any  spe- 
cific interest  in  the  property  when  the  mort- 
gagee has  obtained  the  possession  of  the 
property  under  the  contracts.  .  .  .  When 
a  mortgagee  takes  possession  of  the  future- 
acquired  property  under  such  a  stipulation 
in  the  mortgage,  he  then  holds  the  property 
by  way  of  pl«lge,  but  in  the  same  manner 
as  though  the  mortgage  had  been  executed 
at  the  time  he  takes  the  possession  of  the 
property,  and  in  the  same  manner  as  though 
he  had  taken  the  property  under  and  by  vir- 
tue of  a  chattel  moi*tgage  covering  the  prop- 
erty." The  rule  in  Kansas  is  that,  to  affect 
the  after-acquired  property,  the  mortgage 
must  contain  an  express  provision  binding 
such  after-acquired  property;  and,  even 
where  there  is  such  an  express  provision  in 
the  mortgage,  the  rights  of  third  persons  are 
not  affected  thereby  unless  the  mortgagee 
takes  actual  possession  of  the  after-acquired 
property  before  it  is  purchased  by  third  per- 
sons, or  seized  by  creditors,  and  that,  if  such 
third  persons  purchase  it,  or  such  creditors 
seize  it,  before  the  mortgagee  takes  such  ac- 
tual possession  thereof,  the  third  persons  or 
creditors  obtain  the  better  right  thereto. 
Daytmi  v.  People's  Sav.  Bank,  23  Kan.  421 ; 
Cameron  v.  Marviyi,  26  Kan.  612;  George  R. 
Barse  Live  Stock  d  Commisftion  Co.  v.  Outh- 
rie,  50  Kan.,  loc.  cit.  474,  475,  31  Pac.  1071. 
The  case  of  John  S.  Brittain  Dry  Goods 
Co.  V.  Blanchard.  60  Kan.  263,  66  Pac.  474, 
is  relied  on  by  the  Springfield  bank  as  an 
analogous  case  to  the  case  at  bar,  but  this 
is  a  misapprehension.  In  that  case  it  ap- 
peared that  one  Foltz  was  indebted  to  the 
plaintiff,  the  Brittain  Dry  Goods  Company. 
The  debt  was  unsecured.  Foltz  desired  to 
buy  a  herd  of  c«attle.  He  obtained  the  money 
so  to  do  from  the  defendants,  Blanchard  et 
al.,  agreeing  to  buy  the  cattle,  take  them  to 
his  farm,  and  to  secure  Blanchard  by  giving 
a  bill  of  sale  of  the  cattle  to  a  man  in  his 
(Foltz's)  employ,  and  have  the  man  execute 
the  notes  and  mortgage.  This  scheme  was 
resorted  to  because  Foltz  was  president  of  a 
bank,  and  it  was  feared  it  would  injure  the 
credit  of  the  bank  if  Foltz  executed  the  mort- 
gage. The  arrangement  was  carried  out  lit- 
erally, except  Foltz  did  not  give  the  bill  of 
sale  to  his  employee,  who  executed  the  note 
and  mortgage  to  Blanchard.  The  plaintiff 
attached  the  cattle,  and  claimed  that  the 
mortgage  was  fraudulent.  It  was  held  to  be 
a  good  mortgage.  But  it  is  readily  seen 
that  that  case  is  wholly  unlike  the  case  at 
bar.     The  following  essential  differences  ex- 
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ist  between  that  case  and  the  case  at  bar: 
First.  There  Foltz  owned  the  cattle  and  was 
in  possession  of  the  cattle  at  the  time  the 
mortgage  was  executed,  whereas  here  Baum- 
baugh  never  owned  the  cattle  and  never  was 
in  i)osses6ion  of  the  cattle  at  any  time;  and, 
even  if  the  mortgage  here  be  regarded  as  the 
mortgage  of  Gillett,  and  not  of  Baumbaugh, 
still  this  case  is  unlike  that  case,  because 
Gillett  did  not  own  the  cattle  when  the 
mortgage  was  given,  nor  was  he  in  posses- 
sion of  any  such  cattle  at  that  time,  and  as 
to  184  of  them  they  were  not  even  in  exist- 
ence at  the  time  the  mortgage  was  executed. 
Second.  There  Foltz  had  title  to  the  prop- 
erty, which  he  could  convey  by  the  bill  of 
sale  or  by  the  mortgage  executed  by  him 
in  the  name  of  and  through  his  employee, 
whereas  here  Gillett  had  no  such  title. 
Third.  There  the  property  was  all  the  time 
in  Foltz's  possession,  whereas  here  the  prop- 
erty was  not  in  Gillett's  possession  until 
several  days  after  the  Baumbaugh  mortgage 
was  executed.  Fourth.  There  there  was  no 
question  as  to  after-acquired  property,  but 
tne  property  was  in  existence  when  the  mort- 
gage waft  executed,  and  could  attach  at  once, 
whereas  no  such  conditions  exist  here.  Fifth. 
There  the  mortgage  was  attacked  as  fraudu- 
lent, whereas  here  the  question  is  one  of  the 
efTeotivenesR  of  the  Baumbaugh  mortgage 
and  the  priority  of  the  several  mort- 
gages. In  addition  to  this,  the  supreme 
court  of  Kansas  gave  no  intimation  in  that 
case  of  intention  to  overrule  the  doctrine 
that  had  been  established  in  the  cases  cited 
from  that  jurisdiction  which  bear  upon  the 
questions  here  involved.  In  fact,  the  Brit- 
tain-Blanchard  Case  was  treated  as  being  so 
difTerent  from  the  other  cases  cited  herein 
that  those  cases  were  not  even  referred  to. 

The  case  of  Alexander  Bros.  v.  Graves,  25 
Neb.  463,  41  N.  W.  290,  is  also  strongly  re- 
lied on  by  the  Springfield  bank.  In  that 
case  A  purchased  a  team  of  horses  from  B, 
and  executed  a  chattel  mortgage  on  the  team 
to  secure  the  purchase  price.  The  parties 
to  the  transaction  were  unacquaint^,  and 
B  supposed  that  A  had  given  his  true  name. 
Subsequently,  A  sold  the  team  in  his  real 
name  to  C,  who  examined  the  records,  and 
found  no  mortgage  on  the  team  executed  in 
A*s  name.  B  renlevied  the  team  from  C, 
and  recovered  juagment.  But  it  will  be  ob- 
served that  this  case  is  not  like  the  case  at 
bar  in  this  important  particular,  to  wit,  at 
the  time  A  executed  the  mortcfage  he  was  the 
owner  and  in  possession  o?  the  property 
mortgaged,  and  such  property  was  then  in 
esse,  whereas  such  is  not  tne  case  here  either 
as  to  Baumbaugh  or  Gillett.  It  is,  of  course, 
conceded  that  an  owner  in  possession  of  per- 
sonal property  may  execute  a  valid  mortgage 
in  a  fictitious  name,  or  may  procure  a  valid 
mortgage  to  be  executed  thereon  by  some  one 
acting  in  the  name  of  the  other,  but  in  real- 
ity for  the  true  owner,  and  such  a  mortgage 
is  perfectly  good  as  between  the  mortgagor 
and  the  mortgagee.  But  it  is  not  so  clear, 
notwithstanding  the  decision  cited,  that  such 
a  mortgage  will  prevail  over  a  mortgage  exe- 
cuted in  the  real  name  of  the  owner  in  favor 
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of  another  third  person,  who  examined  the 
records,  and  found  no  mortgage  recorded  by 
the  true  owner  on  the  property.  It  is  stat- 
ed in  the  opinion  cited  that  no  precedent 
had  been  found  for  it.  The  weignt  of  au- 
thority is  that  a  mortgage  on  personal  prop- 
erty made  by  one  who  is  not  the  owner  of 
the  property,  or  by  the  o>vner  in  a  fictitious 
name,  and  placed  on  record,  is  not  construct- 
ive notice  to  any  one  dealing  with  the  o^n- 
er  in  his  true  name.  The  reason  of  the  rule 
is  that  such  conveyances  in  fictitious  names 
or  in  the  name  of  an  agent  lie  outside  of  the 
chain  of  title,  and  therefore  impart  no  no- 
tice. This  is  the  rule  always  as  to  real 
property.  Crockett  v.  Maguire,  10  Mo.  34; 
Digman  v.  McCollum,  47  Mo.  372;  TydingB 
V.  Pitcher,  82  Mo.  loc.  dt.  384.  And,  so  far 
as  mortga^  are  concerned,  the  same  rule 
must  obtain  as  to  chattels,  if  any  efficacy 
is  to  be  given  to  our  recistry  acts.  This  is 
the  doctrine  that  prevails  elsewhere.  Maier 
V.  Davis,  67  Wis.  212,  16  N.  W.  187;  Mach- 
ey  V.  Cole,  79  Wis.  426,  48  N.  W.  520  (di- 
rectly in  point) ;  Letois  v.  Buttrick,  102 
Maas.  412;  Wade,  Notice,  §§  206,  223.  Dev- 
lin, Deeds,  2d  ed.  §  712,  quotes  approvingly 
the  language  of  Duncan,  J.,  in  Keller  v. 
Nutz,  5  Serg.  &  R.  246,  who  said:  "If  con- 
veyances from  one  stranger  to  another  would 
be  notice  to  all  the  world,  miserable  would 
be  the  situation  of  the  purchaser.  The  reg- 
istering act  would  afford  him  no  protection, 
because  it  would  give  him  no  notice,"  And 
in  §  713  the  same  author  points  out  thai 
the  record  is  notice  only  to  purchasers  un- 
der the  same  grantor.  2  Gobbey,  Chat^ 
Mortg.  §  781,  discusses  the  cases  of  Mackey 
V.  Cole,  79  Wis.  426,  48  N.  W.  620,  and  Al- 
exander Bros.  V.  Graves,  25  Neb.  463,  41  N. 
W.  290,  hereinbefore  referred  to,  and  says 
the  Wisconsin  case  rests  upon  the  better  rea- 
son, and  the  author  lays  down  the  rule  that 
a  mortgage  under  a  fictitious  name  is  void 
as  to  iSiird  parties  dealing  with  the  mort- 
gagor by  his  true  name.  Id.  |  781.  In  the 
case  of  The  Mary,  1  Paine,  671,  Fed.  Gas. 
No.  9,187,  it  was  held  that,  if  the  owner  of 
a  vessel,  after  having  given  a  bill  of  sale  in 
the  nature  of  a  mortgage,  be  allowed  to  re- 
main in  possession,  and  act  as  absolute  own- 
er, without  any  change  of  her  register,  and 
he  afterwards  sells  or  mortgages  the  vessel 
or  gives  a  bottomry  bond  to  one  who  has 
no  notice  of  the  mortgage,  the  lien  of  the 
latter  will  prevail  over  the  first  mortgage. 

In  this  case,  therefore,  the  result  is  the 
same  whether  the  mortgage  imder  which  the 
Springfield  bank  claims  be  treated  as  the 
mortgage  of  Baumbaugh  or  that  of  Gillett 
acting  in  the  name  of  Baumbaugh.  In 
either  aspect  of  the  case  that  mortgage  was 
outside  of  the  chain  of  title  under  which 
the  St.  Louis,  Chicago,  and  Gmaha  banks 
claim  title;  and,  the  Springfield  mortgage 
not  being  made  in  the  name  of  Gillett,  it 
imparted  no  notice  to  Elmore  &  Cooper  when 
they  took  the  other  three  mortgages  from 
Gillett.  They  found  Gillett  in  possession  of 
the  cattle,  they  were  not  obliged  to  look 
for  mortgages  on  Gillett's  interest  in  the 
cattle  in   any  fictitious  name,  nor    in    the 
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name  of  any  one  for  Gillett.  No  mortgages 
on  the  cattle  appeared  in  Gillett's  name. 
Elmore  &  Cooper  were  required  to  inquire 
no  further. 

It  has  already  been  pointed  out  that  at 
the  time  Baumbaugh  executed  the  mortgage 
now  held  by  the  Springfield  bank  neither 
Baumbaugh  nor  Gillett  owned  the  cattle  or 
was  in  possession  thereof,  and  that  the  bill 
of  sale  and  mortgage  dealt  with  the  cattle 
as  in  prcMenti  and  as  in  esse,  and  did  not 
attempt  to  expressly  bind  any  after-acquired 
cattle.  As  between  the  mortgagor  and  the 
mortgagee,  or  Gillett  and  the  mortgagee,  the 
mortgage  was  sufficient  to  convey  any  title 
they  then  had,  and  also  such  as  they  might 
afterwards  acquire.  But  as  between  the 
mortgagee  and  subsequent  mortgagees,  pur- 
chasers, or  attaching  creditors,  that  mort- 
gage was  not  sufficient  to  cover  after-ac- 
quired cattle,  and,  as  the  cattle  in  this  case 
were  all  after-acquired  cattle  by  Gillett 
(never  at  any  time  by  Baumbaugh),  the 
mortgage  executed  by  Baumbaugh  was  not 
sufficient  to  bind  the  cattle  as  against  the 
claims  of  the  St.  Louis,  Chicago,  and  Omaha 
banks  under  the  mortgage  executed  by  Gil- 
lett to  Elmore  &  Cooper  on  October  14,  1898. 
And,  even  if  the  Baumbaueh  mortgage  had 
contained  an  express  provision  making  it  ap- 
ply to  after-acquired  property,  it  would  not 
avail  the  Springfield  bank  anything  in  this 
case,  because  that  bank  did  not  take  actual 
possession  of  the  cattle  before  they  were 
seized  and  taken  into  possession  by  the  hold- 
ers of  the  Gillett  mortgage  of  October  14th, 
now  and  at  that  time  lield  by  the  Chicago, 
St.  Louis,  and  Omaha  banks.  Cameron  v. 
Marvin,  26  Kan.  612;  Long  v.  Einea,  40 
Kan.  220,  19  Pac.  796;  Rochester  Distilling 
Co.  V.  Raaey,  142  N.  Y.  670,  37  N.  E.  632; 
Low  V.  Pew,  108  Mass.  347,  11  Am.  Rep. 
357;  Tapfield  v.  Hillman;  6  Mann.  &  G.  245; 
Head  v.  Ooodwin,  37  Me.  181 ;  Montgomery 
V.  Chase,  30  Minn.  132,  14  N.  W.  586;  Pen- 
nock  v.  Coe,  23  How.  117,  16  L.  ed.  436; 
Tiffany,  Sales,  ed.  1896,  24;  20  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  916.  Jones,  Chat.  Mortg. 
2d  ed.  §  138,  says:  ''At  common  law  a 
mortgage  can  operate  only  on  property  actu- 
ally in  existence  at  the  time  of  giving  the 
mortgage,  and  then  actually  belonging  to  the 
mortgagor,  or  potentially  belonging  to  him 
as  an  incident  of  other  property  then  in  ex- 
istence, and  belonging  to  him.  A  mortgage 
of  goods  which  the  mortgagor  does  not  own 
at  the  time  of  making  the  mortgage,  though 
he  may  afterwards  acquire  them,  is  void,  in 
respect  to  such  goods  as  against  subsequent 
purchasers  or  attaching  creditors."  And  in 
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speaking  of  a  right  to  mortgage  a  potential 
interest,  the  author,  in  §  140,  says:  "Thus, 
to  use  illustrations  familiar  since  the  time 
of  Chief  Justice  Hobart:  'Land  is  the 
mother  and  root  of  all  fruits.  Therefore  he 
that  hath  it  may  grant  all  fruits  that  may 
arise  upon  it  after,  and  the  property  shall 
pass  as  soon  as  the  fruits  are  extant.  A 
person  may  grant  all  the  tithe  wool  that  he 
may  have  in  such  a  year,  yet  perhaps  he 
shall  have  none;  but  a  man  cannot  grant  all 
the  wool  that  he  shall  grow  upon  his  sheep 
that  he  shall  buy  hereafter,  for  there  he  hath 
it  neither  actually  nor  potentially.* " 

It  follows  that  the  Baumbaugh  mortgage 
was  void  as  to  third  persons,  subsequent 
purchasers,  mortgagees,  and  creditors,  be- 
cause neither  Baumbaugh  nor  Gillett  owned 
any  of  the  cattle  covered  by  it  when  it  was 
executed,  nor  were  they  apparent  owners  in 
possession,  nor  had  they  any  potential  in- 
terest therein.  It  also  follows  that,  while 
such  mortgage  was  sufficient  as  between 
them  and  the  mortgagee  to  cover  after-ac- 
quired cattle,  it  was  not  sufficient  to  bind 
such  after-acquired  property  as  against  the 
subsequent  mortgagees,  the  St.  L^uis,  Chi- 
cago, and  Omaha  banks.  And  this  is  tru? 
both  because  the  Baumbaugh  mortgage  did 
not  in  express  terms  apply  to  after-acquired 
property,  and  because  the  mortgagee  therein 
did  not  take  actual  possession  of  such  after 
acquired  property  before  the  liens  and  rights 
of  the  subsequent  mortgage  attached. 

This  conclusion  makes  it  unnecessary  to 
consider  the  other  questions  raised.  The 
judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  judgment  in  favor  of  the  interplead- 
ers the  Northwestern  National  Bank  of  Chi- 
cago, the  State  Bank  of  St.  Louis,  and  the 
First  National  Bank  of  Omaha,  each  for  the 
portion  of  the  fund  arising  from  the  sale 
of  the  part  of  the  cattle  covered  by  its  mort- 
gage, if  such  proceeds  can  be  followed  into 
the  fund  and  be  distinguishable  from  the 
balance  of  the  fund,  and,  if  this  cannot  be 
done,  then  to  enter  a  decree  dividing  the 
fimd  among  these  three  banks  in  the  pro- 
portion that  their  respective  claims  bear  to 
the  total  fund ;  and  to  enter  a  decree  against 
Charles  H.  Baumbaugh  for  all  costs,  with  a 
proviso  that,  if  they  cannot  be  made  out  of 
him,  then  against  each  interpleader  for  the 
costs  incurved  by  each. 

All  concur. 

Petition  for  rehearing  denied  December  24, 
1902. 
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George  H.  EARLE,  Jr.,  Receiver  of  Chestnut 

Street  National  Bank,  Flff,  in  Krr„ 

r. 

Susan  CARSOX. 

(46  C.  C.  A.  498,  107  Fed.  630.) 

A  holder  of  Mtock  in  a  national  bank 
M'ho,  ^without  knoi%'le<l8:e  or  saiipl- 
clon  that  the  bank  In  either  then  In- 
■ol^ent   or  In  likely  to  prove  so,  sells 

the  stock,  and  who  does  everj'-thingr  reasonably 
possible  to  procure  a  transfer  of  the  shares  on 
the  books  of  the  bank,  cannot  be  held  liable  as 
a  stockholder,  althougrh  the  bank  Is  declared 
insolvent  before  the  transfer  is  effected,  and 
both  the  bank  and  the  purchaser  were  insol- 
vent when  the  sale  was  made. 

(March  12,  1901.) 

I?  RROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  Eastern  District  of  Penn- 
sylvania to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enforce 
the  double  liability  of  an  alleged  shareholder 
in  an  insolvent  national  bank.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  l)efore  dray,  Circuit  Judge,  and 
Mcpherson  and  Bradford,  District  Judges. 

Messrs.  Asa  W.  Wateri  and  Charles 
Biddle,  for  plaintifT  in  error: 

Tlie  liability  of  the  stockholder  is  a  con- 
tractual one,  made  with  the  creditor  at  the 
time  that  his  debt  is  contracted  with  the 
bank,  and  the  obligation  of  the  stoc'kholder 
to  pay,  or  to  make  good  the  debt  to  the  cred- 
itor, attaches  when  the  bank  becomes  insol- 
vent. 

U.  S.  Rev.  Stat.  §  5151,  U.  S.  Conip.  Stat. 
1901.  p.  3405;  Irons  v.  Manufacturers^  y'at. 
Haul.,  21  Fed.  197 ;  2  Morawetz.  Priv.  Corp. 
§  870;  l/obart  v.  Johnson,  19  Blatchf.  359, 
8  Fed.  405;  Hatcihornc  v,  Calef,  2  Wall.  10, 
17  L.  ed,  770:  Lantry  v.  Wallace,  38  C.  C. 
A.  510,  97  Fed.  865;  Stuart  v.  Hayden,  169 
U.  S.  8,  42  L.  e<l.  642.  18  Sup.  Ct.  Rep.  274; 
Vpton  v.  Englchart,  3  Dill.  490,  Fed.  Cas. 
No.  16,800. 

A  stockholder  does  not  escape  his  liability- 
by  an  assignment  made  to  an  insolvent  per- 
son after  the  bank  has  Ijecome  insolvent. 

atuart  V.  Hayden,  169  U.  S.  9,  42  L.  ed. 
642,  18  Sup.  Ct.  Rep.  274;  1  Morawetz,  Priv. 
Corp.  §  160;  (rcr mania  Xat.  Bank  v.  Case, 
99  U.  S.  628.  25  L.  ed.  448;  Broicn  v.  Hitch- 
cock, 30  Ohio  St.  667:  Wheeler  v.  Faurot, 
37  Ohio  St.  26;  Mason  v.  Alexander,  44  Ohio 
St.  318,  7  N.  E.  435;  Uarpold  v.  i^tobart,  46 
Ohio  St.  397,  21  N.  E.  637:  Boicc  v.  Uodgc, 
51  Ohio  St.  236,  37  X.  E.  265;  Herrick  v. 
Wardinll,  58  Ohio  St.  294,  50  X.  E.  903; 
AMck  Xat.  Bonk  v.  L'nion  Xat.  Bank,  62 
OhionSt.  446,  57  X.  E.  320;  Bider  v.  Frit- 
chey,  49  Ohio  St.  295.  15  L.  R.  A.  513,  30 
N.  E.  692;  Peter  v.  L'nion  Mfg.  Co.  56  Ohio 
St.  181,  46  X.  E.  894;  Xorris  v.  Wrenschall, 
34  Md.  492;  Moss  v.  Oakley,  2  Hill,  205; 
Judson  V.  Bossir  Galena  Co.  9  Paige.  508,  38 


Note. — As    to   a    corporation    treating    regis- 
tered  shnreholdors   as   actual   owners  of  stock, 
see.  In  this  series,  Campbell  v.  American  Zylon- 
Ire  Co.  (N.  Y.)  11  L.  R.  A.  590. 
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Am.  Dec.  509 ;  McCullough  v.  Moss,  5  Denio, 
507 ;  Jackson  v.  Meek,  87  Tenn.  69,  9  S.  W. 
225;  Voight  v.  Dregge,  97  Mich.  322,  56  N. 
W.  557 ;  Cutting  Packing  Co.  v.  Packer's 
Exchange,  86  Cal.  574,  10  L.  R.  A.  369,  25 
Pac.  52;  Billings  v.  Robinson,  28  Hun,  140. 

It  is  the  happening  of  the  contingency 
against  which  the  stockholders  contracted  to 
protect  the  creditor  that  makes  the  liability, 
not  the  knowledge  of  it. 

ifichaluvky  v.  Field,  124  111.  617,  16  X.  E. 
904;  Aultman's  Appeal,  98  Pa.  505:  IStuart 
V.  Hayden,  18  C,  C.  A.  018,  36  U.  S.  App. 
462.  72  Fed.  402 ;  Baker  v.  Beeves,  85  Fed. 
837 :  Sauyer  v.  Hoag,  17  Wall.  610,  21  L.  ed. 
731. 

The  burden  of  proof  is  upon  the  defendant 
to  show  that  everj'thing  was  done  by  her,  **in 
such  manner  as  may  be  prescribed  in  the  by- 
laws or  articles  of  association"  (U.  S.  Rev. 
Stat.  §  5139,  U.  S.  Comp.  Stat.  1901,  p.3461 ) , 
that  careful,  prudent  business  men  could 
reasona!)ly  do,  in  order  to  effect  a  transfer 
of  her  shares  upon  the  books  of  the  bank; 
and,  to  this  end,  the  burden  w-as  upon  her 
to  either  otter  in  evidence  at  the  trial  the 
by-laws  or  articles  of  as.soeiation  of  tlie 
bank,  or  to  show  by  competent  evidence  that 
the  bank  had  neither  by-laws  nor  articles  of 
association  upon  the  subject. 

Morawetz,  Priv.  Corp.  §§  109,  174,  189; 
Boisot,  By-laws,  ed.  1892,  chap.  3,  Hf  42,  43; 
Mattesonx.  Dent,  176  U.  S.  521,  44  L.  ed. 
571.  20  Sup.  Ct.  Rep.  419;  Richmond  v. 
Irons,  121  U.  S.  27,  58,  30  L.  ed.  864,  874,  7 
Sup.  Ct.  Rep.  788;  Webster  v.  Upton,  91  U. 
S.  65,  71.  23  L.  ed.  384,  388;  Baickins  v. 
airnn,  131  U.  S.  319,  33  L.  ed.  184,  9  Sup. 
Ct.  Rep.  739;  Moorcs  v.  Citizens"  Xat.  Bank, 
111  U.  S.  156,  28  L.  ed.  385,  4  Sup.  Ct.  Rep. 
345;  Whitney  v.  Butlei',  118  U.  S.  655,  30 
L.  ed.  266,  7  Sup.  Ct.  Rep.  61;  Earle  v. 
Coylt,  38  C.  C.  A.  226,  97  Fed.  410. 

1/r.  Richard  C.  Dale,  for  defendant  in 
error : 

When  the  certificate  was  delivered  with  a 
power  of  attorney,  properly  signed  in  blank, 
the  seller  had  done  everj^thing  in  his  power 
to  do,  except  that  he  did  not  insist  upon  see- 
ing the  actual  entries  made  in  the  transfer 
books  of  the  bank. 

Fnrle  v.  Cot//c,  95  Fed.  99,  38  C.  C.  A. 
220,  97  Fed.  410:  Whitney  v.  Butler,  118  U. 
S.  055,  30  L.  e<l.  260,  7  Sup.  Ct.  Rep.  61; 
Matteson  v.  Drnt,  176  U.  S.  521,  44  L.  ed. 
571,  20  Sup.  Ct.  Rep.  419;  i^nyder  v.  Foster, 
19  C.  C.  A.  400,  41  U.  S.  App.  95,  73  Fed. 
130;  Hayes  v.  t<hoemaker,  39  Fed.  319; 
Young  v.  McKay,  50  Fed.  394. 

The  general  knowledge,  which  every  intel- 
ligent shareholder  has,  that  the  law  imposes 
upon  the  national  bank  stockholders  a 
double  liability,  will  not  render  a  sale  of  his 
shares  fraudulent  as  to  creditors  when  made 
in  good  faith,  the  seller  ha^ang  no  knowledge 
or  suspicion  that  the  bank  of  which  he  is  a 
shareholder  is  embarras.<vd  or  likely  to  be- 
come insolvent. 
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Gcrmania  Nat,  Bank  v.  Case,  99  U.  S.  628, 
25  L.  ed.  448;  Boicden  v.  Johnson,  107  U.  S. 
2ol,  Bub  iwm.  Adams  v.  Johnson,  27  L.  ed. 
38fi,  2  Sup.  Ct.  Kep.  296;  AMder«on  v.  Phila- 
dclphia  Warehouse  Co.  Ill  U.  S.  479,  28  L. 
ed.  478,  4  Sup.  Ct.  Rep.  525;  Johnston  v. 
LafHn.  103  U.  S.  800,  26  L.  ed.  532. 

J.  B.  MoPherion,  District  Judge,  deliv- 
ered the  opinion  of  the  court : 

This  suit  is  brought  by  the  receiver  of  an 
in5^)lvent  national  bank  to  enforce  the  double 
liability  of  a  shareholder.  The  bank  was 
closed  and  the  receiver  was  appointed  on 
Doc-ember  23,  1897,  and  upon  that  day  the 
name  of  the  defendant  appeared  upon  the  of- 
fieiaJ  list  of  shareholders  as  the  owner  of  10 
shares  of  the  capital  stock.  Prima  facie, 
therefore,  she  was  liable  for  the  assessment 
tliat  was  afterwards  levied  by  the  comptrol- 
ler of  the  currency ;  but  she  met  this  appar- 
ent liability  (successfully,  as  the  verdict 
shows)  by  offering  evidence  at  the  trial  to 
prove  that  on  December  2d  she  had  sold  her 
shiire5»  in  good  faith,  without  knowle<lge  or 
suspicion  that  the  bank  was  either  then  in- 
solvent, or  was  likely  to  prove  insolvent,  and 
that  she  had  done  everything  that  was  rea- 
sonably possible  to  procure  a  transfer  of  the 
share:i  on  the  books  of  the  bank  to  the  pur- 
chaser. Under  several  decisions  of  the  Fed- 
eral courts,  if  the  evidence  established  these 
facts,  a  complete  defense  was  presented  to 
the  receiver's  claim.  Whitney  v.  Butler, 
118  U.  S.  655,  30  L.  ed.  266,  7  Sup.  Ct.  Rep. 
61 :  Richmond  v.  Irons,  121  U.  S.  27,  30  L. 
e<l.  864,  7  Sup.  Ct.  Rep.  788:  Earle  v.  Coyle, 
38  C.  C.  A.  220,  97  Fed.  410;  Matteson  v. 
JJent,  176  U.  S.  621,  44  L.  ed.  571,  20  Sup. 
Ct.  Rep.  419.  Recognizing  the  probability 
that  the  defense  Avouid  be  successful,  the  re- 
ceiver attempted  to  reply  to  it  by  offering  to 
prove  in  rebuttal  that  the  bank  was  insol- 
vent on  December  2d  as  well  as  on  December 
23d.  and  that  the  purchaser  of  the  shares 
was  also  insolvent  at  the  time  the  sale  was 
made  to  him.  This  evidence  was  objected 
to  as  immaterial,  unless  the  receiver  should 
offer  to  follow  it  by  proof  that  the  defendant 
had  knowledge  of  the  insolvency  of  the  bank 
and  of  the  insolvency  of  the  purchaser ;  and, 
a**  the  receiver  was  unable  thus  to  follow  the 
ofler,  the  learned  judge  excluded  the  testi- 
mony. It  should  \ye  notetl  that  neither  in 
the  court  below  nor  in  this  court  was  it  con- 
tended that  the  evidence  was  offered  upon 
the  question  of  the  defendant's  good  faith. 
Her  ignorance  of  the  insolvency  and  her 
ijood  faith  were  conceded,  and  the  receiver's 
purpose  was  merely  to  raise  the  question 
that  is  immediately  to  be  stated  and  con- 
sidered. Manifestly,  if  the  evidence  had 
l)een  offered  to  affect  the  defendant's  good 
faith,  it  would  have  been  insufficient,  with- 
out other  evidence  from  which  her  knowl- 
orlire  of  the  bank's  insolvency  might  fairly  be 
inferred. 

It  is  the  exclusion  of  this  rebuttal  testi- 
mony that  is  complained  of  under  the  only 
assignments  of  error  that  need  be  discussed. 
The  question  presented  is  this:  In  what 
eo  L.  R.  A. 


sense  does  the  double  liability  of  a  share- 
holder in  a  national  bank  become  fi.xed  when 
the  bank  becomes  insolvent  in  fact?  Is  it 
either  fixed  absolutely,  so  that  no  transfer, 
in  good  faith  or  otherwise,  to  any  purchaser 
whatever,  can  afterwards  be  made  that  will 
relieve  the  shareholder?  Or  is  it  so  far 
fixed  that  no  valid  transfer  can  be  made, 
even  in  good  faith,  if  the  purchaser  be  in- 
solvent? The  plaintiff  in  error  has  referred 
us  to  cases  decided  in  several  states  under 
their  respective  constitutions  and  statutes 
that  seem  to  support  his  contention  concern- 
ing the  nature  and  time  of  maturity  of  a 
shareholder's  liability.  These  decisions  hold 
that  the  liability  is  fixed,  either  absolutely 
or  suh  modo,  by  the. fact  of  insolvency;  but 
we  do  not  discuss  them,  because  the  national 
banking  act  and  the  decisions  of  the  Su- 
preme Court  of  the  United  States  have  es- 
tablished a  different  rule  in  respect  to  shares 
in  a  national  banking  association.  Section 
5139,  Rev.  Stat.,  provides  that  such  shares 
shall  l>e  transferred  on  the  books  of  the  bank 
us  the  by-laws  may  prescribe,  and  that 
'*every  person  becoming  a  shareholder  by 
such  transfer  shall,  in  proportion  to  his 
shares,  succeed  to  all  the  rights  and  liabil- 
ities of  the  prior  holder  of  such  shares." 
This  provision  has  been  so  enlarged  by  the 
de<*isions  already  cited  that  a  shareholder  is 
enabled  to  rid  himself  of  his  rights  and  lia- 
bilities by  less  than  a  transfer  in  fact.  He 
will  satisfy  this  section  if  he  is  able  to  prove 
that  he  sold  in  good  faith,  and  that  he  did 
everything  that  was  reasonably  possible  to 
procure  the  proper  formal  transfer  on  the 
books  of  the  association.  There  is  no  re- 
striction in  the  banking  act  forbidding  trans- 
fer after  the  bank  has  become  insolvent,  or 
forbidding  transfer  to  an  insolvent  person  at 
any  time:  and,  if  these  restrictions  on  the 
right  to  sell  are  to  be  enforced,  it  is  because 
they  are  imposed  by  the  courts  in  obedience 
to  considerations  oif  public  policy,  or  in  ac- 
cordance with  the  general  principles  of  jus- 
tice and  fair  dealing  that  are  applied  to  test 
any  given  transaction,  although  no  statute 
may  have  enacted  these  principles  as  rules 
of  decision. 

What  answer,  then,  do  the  principles  of 
justice  and  fair  dealing  lead  us  to  give  to 
the  question  now  before  the  court?  We 
think  the  answer  should  be  this:  As  Con- 
irress  has  imposed  no  restriction  on  the  right 
to  sell,  and  as  the  duty  to  transfer  has  been 
held  to  be  fulfilled  by  a  proper,  even  if  an 
unsuccessful,  effort  to  transfer,  the  seller  is 
lx)und  simply  to  diligence,  fairness,  and 
good  faith  in  the  transaction.  He  is  not 
bound  at  his  peril  to  know  that  the  bank  is 
insolvent,  or  that  the  proposed  purchaser  of 
his  shares  is  insolvent.  He  is  lx)und  to  take 
notice  of  any  fact  that  may  reasonably  put 
him  on  inquiry  concerning  the  insolvency  of 
the  bank  or  of  the  purchaser,  and  to  use 
diligently  the  means  of  knowledge  at  his  dis- 
posal. If  he  knows,  or  has  reasonable 
ground  to  believe,  that  the  bank  is  insolvent, 
it  would  be  a  fraud  if.  with  intent  to  evade 
his  own  liability,  he  should  sell  his  shares, 
even  to  a  solvent  person;  and  hoih  the  re- 
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ceiver  of  the  bank  and  the  purchaser  would 
find  a  court  of  eqiiity  ready  to  afford  them 
proper  redress.  So.  also,  if  with  similar 
knowletlge  of  the  bank's  insolvency,  or  with 
reasonable  ground  for  belief,  a  shareholder 
should  sell  to  a  person  whom  he  knew  to  be 
in«>olvent,  this  would  be  presumably  miscon- 
duct of  tlie  same  nature.  Such  a  sale  could 
rarely  withstand  attack  by,  or  on  behalf  of, 
the  persons  injured;  for  the  apparent  infer- 
ence of  intent  to  evade  the  statutory  liabil- 
ity would  almost  inevitably  be  drawn.  But 
why  should  the  unknown  fact  that  the  bank 
is  insolvent  destroy  the  statutory  right  of 
transfer,  if  the  transfer  is  made  in  good 
faith?  In  our  opinion,  no  principle  of  jus- 
tice or  fair  dealing  forbids  such  transfer, 
for  by  the  very  assumption  the  transfer  is 
bona  fide,  and  in  ignorance  of  the  bank's  in- 
solvency; and  the  seller  is  therefore  seeking 
no  unfair  personal  advantage,  but  is  merely 
exercising  innocently  an  apparent  statutory 
right. 

Neither,  as  we  think,  is  the  transfer  un- 
der such  circumstances  forbidden  by  public 
policy.  In  the  case  of  a  transfer  to  a  sol- 
vent purchaser,  no  consideration  for  the 
creditors  of  the  bank  demands  that  the  sale 
be  forbidden;  for  between  two  solvent  per- 
sons it  is  of  no  importa.nce  to  the  creditors 
upon  which  person  the  assessment  may  be 
levied.  If  the  transfer  be  made  to  an  insol- 
vent person,  then,  although  the  transaction 
may  be  in  good  faith,  no  doubt  the  creditors 
of  the  bank  are  injured ;  but,  if  it  is  sought 
to  prevent  the  possibility  of  doing  such  an  in- 
jury by  a  ruling  that  such  transfers  are  in- 
valid.— and  such  a  ruling  must  rest  upon  the 
ground  of  public  policy,  and  not  upon  the 
frround  that  the  ignorant  and  innocent  share- 
holder has  violated  any  principle  of  justice 
or  fair  dealing, — we  think  it  would  be  veiy 
diOicult  to  apply  the  rule  Of  policy  consist- 
ently. ITie  reason  for  such  a  decision  could 
only  be  that,  as  the  bank's  creditors  have,  by 
the*  mere  fact  of  the  bank's  insolvency,  be- 
come entitled  to  enforce  the  double  liability, 
a  shareholder  ought  not  to  be  allowed,  even 
by  an  act  done  ignorantly  and  in  good  faith, 
to  render  a  pai*t  of  the  creditors'  security 
unavailable  by  a  transfer  to  an  insolvent 
person.  We  sec  no  other  gi'ound  on  which 
the  ruling  could  l)e  sustained,  and  this 
ground  seems  to  us  unsatisfactory  for  the 
following  reasons:  First.  The  reason  being 
that  harm  to  the  creditors  should  be  prevent- 
ed, an  irresponsible  shareholder  ought  to  be 
pei-mitted  to  transfer  to  another  irresponsi- 
ble person;  for,  in  that  event,  the  creditors 
would  suffer  no  harm,  and  no  reason  would 
exist  for  restricting  the  statutory  right  to 
sell  at  will.  Second.  The  reason,  if  suffi- 
cient, ought  logically  to  be  extended  so  as  to 
strike  down  transfers  to  insolvent  persons 
made  while  the  bank  was  solvent,  as  well  as 
to  be  applied  to  transfers  made  after  it  had 
become  insolvent :  for  the  same  harm  is  done 
to  creditors  in  the  one  case  as  in  the  other, 
and  in  both  cases  a  withdrawal  of  the  statu- 
toiT  security  ought,  upon  the  assumption, 
to  be  prevented.  Third.  The  rule  would,  or 
at  leasit  might,  involve  inquiry  into  the  sol- 
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vency  of  three  persons, — ^the  seller,  the  pur- 
chaser, and  the  bank ;  and  the  inconvenience 
of  such  an  inquiry  in  each  of  many  possible 
suits  is  entitle!  to  weight  in  determining  the 
applicability  of  the  rule.  Fourth.  In  every 
litigated  case  the  question  of  the  bank's 
solvency,  at  least  at  a  particular  date  before 
its  doors  were  closed,  would  be  in  issue ;  and,. 
as  this  question  is  one  of  fact  for  the  deter- 
mination of  a  jury,  it  is  readily  conceivable 
that,  either  because  the  amount  of  evidence 
was  not  the  same  in  every  case,  or  because 
difi'erent  juries  were  disposed  to  take  dif- 
ferent views  of  the  same  facts,  there  would 
be  conflicting  verdicts  concerning  the  bank's 
solvency  at  substantially  the  same  instant 
of  time.  Fifth.  To  apply  such  a  rule  would, 
in  the  language  of  defendant's  counsel,  "  in- 
troduce into  all  transactions  an  element  of 
uncertainty;  for  every  transaction  would  be 
subject  to  review,  even  though  made  in  good 
faith,  if  it  subsequently  proved  that  at  the 
date  when  the  transfer  was  made  the  bank, 
if  then  liquidated,  would  have  proved  in- 
solvent, and  that  the  transferee,  if  called 
upon  to  pay  at  that  day  all  his  debts,  would 
have  been  unable  to  respond." 

To  our  minds,  these  are  reasons  enough 
for  hesitating  to  adopt  the  rule  that  has 
been  urged  upon  us.  It  has  no  authority 
to  support  it,  if  we  except  a  dictum  in  Stu- 
art V.  Hayden,  169  U.  S.  1,  42  L.  ed.  639,  IS 
Sup.  Ct.  Rep.  274.  In  that  case  the  prin- 
cipal point  decided  was  that  a  fraudulent 
transfer  of  shares,  made  after  the  seller 
knew  of  the  bank's  insolvency,  and  made 
also  for  the  very  purpose  of  evading  the  stat- 
utory liability,  was  invalid  against  the  cred- 
itors of  the  bank;  and  that  the  receiver 
could  pursue  the  seller  as  if  the  attempted 
sale  had  not  been  made.  The  learned  justice 
who  delivered  the  opinion  of  the  court,  after 
discussing  and  deciding  this  point,  went  on 
to  say:  "  If  the  bank  be  solvent  at  the  time 
of  tlie  transfer, —  that  is,  able  to  meet  its 
existing  contracts,  debts,  and  engagements. 
—  the  motive  with  which  the  transfer  is 
made  is,  of  course,  immaterial.  But,  if  the 
bank  be  insolvent,  the  receiver  may,  at  least, 
without  suing  the  transferee  and  litigating 
the  question  of  his  liability,  look  to  those 
shareholders  who,  knowing  or  having  reason 
to  know  at  the  time  that  the  bank  was  in- 
solvent, got  rid  of  their  stock  in  order  to  es- 
cape the  individual  liability  to  which  the 
statute  subjected  them.  Whether  —  the 
bank  being  in  fact  insolvent  —  the  trans- 
ferrer is  liable  to  be  treated  as  a  share- 
holder in  respect  of  its  existing  contracts, 
debts,  and  engagements,  if  he  believed  in 
good  faith  at  the  time  of  transfer  that  the 
bank  was  solvent,  is  a  question  which,  in 
the  view  we  take  of  the  present  case,  need 
not  be  discussed;  although  he  may  be  so 
treated,  even  ichen  acting  in  good  faith,  if 
the  transfer  is  to  one  who  is  financicUly  ir- 
responsible." 

It  is  upon  the  italicized  clause  of  this 
quotation  that  the  plaintiff  in  error  relies; 
but  we  think  the  clause  is  so  obviously  a 
remark  by  the  way  that  it  cannot  possibly 
be  taken  "as  a  serious  decision  of  a  point 
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which  in  the  same  breath  the  learned  jus- 
tice says  "  need  not  be  discussed."  It  may 
also  be  true  that  the  language  is  to  be  un- 
derstood in  the  sense  suggested  by  the  brief 
of  defendant's  counsel.  The  suggestion  is, 
in  substance,  this:  The  clause  merely  means 
that  the  seller  may  be  treated  as  still  a 
shareholder,  if  the  transfer  is  to  a  person 
who  is  financially  irresponsible;  that  is  to 
say,  from  such  a  transfer  the  inference  may 
he  drawn,  having  due  regard  to  the  facts  of 
the  particular  case,  that  the  transaction  was 
intended  to  be  evasive,  and  in  that  event  the 
seller  will  continue  to  be  a  shareholder  even 
if  he  made  a  transfer  out  and  out,  with  no 
secret  arrangement  that  he  was  at  some  fu- 
ture time,  or  in  some  future  contingency,  to 
have  the  stock  again,  or  to  enjoy  its  profits, 
—  in  other  words,  even  if  he  made  such  a 


transfer  as  the  English  cases  speak  of  as  a 
transfer  in  good  faith,  the  good  faith  con- 
sisting in  the  fact  that  the  transfer  is  abso- 
lute, and  without  reservation.  Whether  this 
suggestion  be  correct,  we  have  no  means  of 
knowing.  The  language  of  the  court,  ^how- 
ever, is  certainly  a  dictum;  and  if  it  means 
what  the  plaintiff  in  error  declares  it  to 
mean,  with  great  respect  we  must  decline  to 
follow  it. 

There  is  no  need  to  discuss  the  assign- 
ments of  error  in  detail.  They  present  noth- 
ing that  calls  for  further  attention. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed  by  Supreme  Court  of  United 
States  January'  19,  1903. 


ALABA^klA  SUPREME  COURT. 


William  CLEGHORX,  Appt,, 

V. 

WESTERN     RAILWAY     OF     ALABAMA. 

(134  Ala.  601.) 

Crectinar  in  or  beside  a  highway  a 
crane  for  deliverinar  mall  to  passing 
trains,  which,  when  the  mail  bag  is  strung 
upon  It,  Is  calculated  to  frighten  horses  of  or- 
dinary gentleness.  Is  negligence  which  will 
render  the  railroad  company  liable  to  one 
who,  in  the  exercise  of  ordinavy  care,  is  in- 
jured by  the  frightening  thereby  of  the  horse 
which  he  is  driving,  although  the  bag  is  ac- 
tually placed  in  position  by  goyernment  em- 
ployees. 

(November  18,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Macon  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

Plaintiff  was  driving  a  mule,  hitched  to 
a,  one-horse  wagon,  across  defendant's  rail- 
way, when  the  mule  became  frightened  at 
a  mail  crane  from  which  was  suspended  a 
mail  bag,  and  started,  violently  throwing 
plaintiff  into  a  ditch  near  the  crossing,  into 
which  mule  and  wagon  fell  immediately  af- 
terward, striking  plaintiff  and  seriously  in- 
juring him. 

Further  facts  appear  in  the  opinion. 

Mr.  Oaoar  S.  Lewis  for  appellant. 

Mr.  George  P.  Harrison,  for  appellee: 

The  alleged  act  of  the  defendant,  even  if 
negligent,  was  not  the  proximate  cause  of 
the  injury.     Between  it  and  the  injury  in- 


tervened the  act  of  the  United  States  gov- 
ernment in  placing  the  mail  bag  upon  the 
crane. 

Louisville  d  iV.  R.  Co.  v.  Millikeny  21  Ky. 
L.  Rep.  489,  51  S.  W.  796;  Chicago  G.  W. 
R.  Co.  V.  Price,  38  C.  C.  A.  239,  97  Fed.  423 ; 
McGahan  v.  Indianapolis  Natural  Gas  Co. 
140  Ind.  335,  29  L.  R.  A.  355,  37  X.  E.  601 ; 
Leavitt  v.  Barigor  d  A.  R.  Co.  89  Me.  509, 
36  L.  R.  A.  382,  36  Atl.  998;  Western  R. 
Co.  V.  Mutch,  97  Ala.  196,  21  L.  R.  A,  316, 
11  So.  894;  Wharton,  Neg.  U  75;  Shearm. 
vt  Redf.  Neg.  U  26;  5  Am.  &  Eng.  Enc.  Law, 
p.  o;  Stanton  v.  Louisville  d  X.  R.  Co.  91 
Ala.  385,  8  So.  798. 

McClellan,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Mail  cranes  at  flag  stations  are  necessary 
to  the  business  of  railway  companies  carry- 
ing the  mails,  but  it  cannot  be  sdid  to  be 
necessary  for  such  companies  to  erect  such 
cranes  in  or  so  near  to  public  roads  cross- 
ing their  tracks  as  that  the  cranes  or  their 
use  would  obstruct  the  use  of  highways 
by  the  public.  To  the  contrary,  in  such 
erections,  as  well  as  all  others,  railways 
must  have  due  regard  to  the  rights  of  the 
public  in  adjacent  highways;  and  if,  failing 
in  such  regard,  a  crane  is  erected  in  or  so 
near  to  a  public  road  that  a  traveler,  with- 
out contributing  fault  on  his  part,  sustains 
injuries  by  reason  of  its  location,  the  rail- 
way is  liable  to  him  in  damages,  as  it 
would  be  for  any  other  unnecessary  and 
wrongful  obstruction  of  the  highway.  If  it 
may  be  said  that  a  mail  crane  is  in  itself  a 
structure  of  such  ungainly,  not  to  say  hid- 
eous, mien  as  to  be  calculated  to  frighten  a 
horse   of   ordinary    gentleness,    and   one   is 


Note. — As  to  liability  of  railroad  company  for 
injuries  caused  to  person  near  tracic  by  brealc- 
iag  of  mail  crane,  see,  in  this  series.  Poling  v. 
Ohio  River  R.  Co.  (W.  Va.)  24  L.  R.  A.  215. 

As  to  liability  for  negligence  of  mall  clerk  in 
throwing  mail  tMg  from  train,  see  Galloway  v. 
Cbicago,  M.  &  St.  P.  R.  Co.  (Minn.)  23  h.  R.  A. 
60  L.  R.  A. 


442:  Pennsylvania  R.  Co.  v.  Russ  (N.  J.  L.)  26 
L.  R.  A.  283 :  Sbaw  v.  Chicago  &  G.  T.  R.  Co. 
(Mich.)  49  L.  R.  A.  308. 

As  to  liability  for  loss  of  package  In  mail 
through  negligence  of  railway  servants,  see  Bos- 
ton Ins.  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa) 
r.O  L.  R.  A.  79G. 
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erected  immediately  upon  the  side  of  a  pub- 
lic road,  and  such  a  horse,  in  being  driven 
by,  becomes*  frightened  and  unmanageable, 
and  hurts  his  driver,  the  latter  has  his  ac- 
tion on  the  case  against  the  railway  com- 
pany. But  suppose  such  crane,  so  located, 
in  and  of  its  naked  self  is  not  calculated 
to  frighten  gentle  horses,  but  becomes  an 
object  of  terror  to  them  —  a  scarecrow,  or, 
more  accurately,  a  scarehorse  —  when  a 
mail  bag  is  susj)ended  upon  it,  and  in  con- 
junction with  such  bag,  and  that  while  the 
trane  is  thus  being  put  to  its  intended  uses 
a  horse  of  ordinary  gentleness  is  driven 
along  the  road,  and  becomes  frightened  at 
the  crane  and  its  burden,  and  runs  away,  or 
sprinj^s  aside  or  backs  into  a  ditch,  and 
hurts  the  driver. — in  such  case  can  the  driv- 
er reeovf-r  against  the  railway  company  as 
upon  negligence  for  erecting  and  having  the 
crane  so  near  to  tiie  highway,  contemplat- 
ing and  intending  this  terrifying  use  of  it? 
In  determining  this  question,  it  is  to  be  as- 
sumed and  lK)rne  in  mind  that  damages  are 
not  claimed  for  the  act  of  putting  the  bag 
on  the  crane,  and  that  tlie  bag  is  in  fact 
strung  otito  the  crane,  not  by  the  railway, 
but  presumably  by  an  employee  of  the  postal 
service.  But  it  is  also  not  to  be  lost  sight 
of  that  it  is  the  railway  company  whose 
bnsinc'NS  it  is  to  get  that  bag  at  that  sta- 
tion and  carry  it  forward;  that  the  postal 
department  of  the  government  is  not  con- 
cerned as  to  how  the  carrier  gets  the  l>ag, 
but  only  that  the  bag  is  got  by  it  and  car- 
rieil ;  tliat  the  crane  is  erected  by  the  com- 
pany to  facilitate  the  accomplishment  of  a 
duty  and  obligation  resting  on  it;  and  that 
the  government  puts  the  bag  on  the  crane 
to  tlie  end  that  the  railway  company  may 
flisrharge  its  duty  with  the  greatest  ease  to 
itself,  by  taking  the  bag  on  without  stop- 
ping its  train.  The  cpiestion  thus  presented 
is  one  of  some  nicety  and  difficulty.     It  is, 


moreover,  res  inicyra,  so  far  as  we  are  ad- 
vised. Our  opinion  upon  it,  however,  is  that 
the  railway  company  would  be  liable.  By 
the  erection  of  the  crane  for  its  own  pur- 
pose of  having  mail  bags  strung  upon  it, 
the  company  assumes  responsibility  for  in- 
juries resulting  from  the  structure  while 
and  in  consequence  of  its  being  in  the  use 
intended,  if  it  has  been  guilty  of  negligence 
in  erecting  the  crane  too  near  a  public  road, 
and  the  crane,  with  its  burden,  is  an  object 
calculated  to  frighten  gentle  horses.  In 
such  case  the  negligent  erection  of  the  crane,, 
in  the  contemplation  and  with  the  intention 
that  it  shall  be  used  by  others  for  the  bene- 
tit  of  the  company  in  a  way  which  is  cal- 
culated to  frighten  domestic  animals  and 
cause  them  to  injure  their  owners,  is  the 
efficient  and  proximate  cause  of  an  injury 
resulting  from  the  position  and  intended 
use  of  the  crane.  Having  in  mind  the  pur- 
poses of  the  erection,  and  the  fact  that  it 
will  inevitably  be  put  to  the  intended  uses, 
there  is,  we  think,  an  unbroken  chain  of 
causation  from  the  erection  of  the  crane  at 
the  side  of  a  highway,  and  the  fright  of  a 
passing  horse,  produced  by  the  presence 
there  of  the  crane,  with  the  mail  bag  upon 
it.  The  complaint  in  this  case  makes  a 
case,  under  these  views  of  the  law.  and  the 
court  erred  in  sustaining  the  demurrer  to 
it..  We  may  not  l)e  impressed  with  the  no- 
tion that  such  a  structure,  with  a  mail  bag 
on  it,  i:^  calculated  to  disturb  the  equa- 
nimity and  frighten  a  horse  of  ordinary- 
gentleness;  but  it  is  alleged  to  l)e  in  this 
complaint,  an<l  that  question  is  one  for  the 
jury. 

The  judijiucnf  for  the  defendant  must  be 

n'l'crscd,   as   also   the   judgment   sustaining 

the  demurrer  to  the  complaint  as  amended. 

A  judgment  will  l)e  here  entered  overruling 

I  the  demurrer  and  remanding  the  cause. 
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PEOPLE  of  the  State  of  California,  Re.y)t., 

V. 

.lames  BURNS,  Appt. 


(. 


.Cal. 


.) 


1.  An  aHNanIt  >vltli  Intent  to  commit  a 
robbery  may  be  i)n)se<'ntP(l  as  an  attempt  to 
commit    robbery. 

2.  A  Nttttnte  mnklnK  the  iiennlty  of  an 
attempt  one  hulf  that  prescribed  for  the 
commission  of  the  offense  is  void  for  uncer- 
tainty In  casps  where  the  penalty  for  the  of- 
fense is  imprisonment  for  life. 

On   lirhrarinfj. 
».     The    «>flrenfie    «ir    attempt    to    commit 
r«»bhery  Im  crentefl  b^'  a  Mtatnte  provid- 
ing tliat  every  person  wlio  attempts  to  commit 
any  crime,  but  fails,  is  punishable. 


NoTi:. — As  to  effect  of  uncertainty  of  a  sen- 
tence upon  its  validity,  see,  in  this  series,  How- 
ard V.  United  States  {C.  C.  App.  6th  C.)  34  L. 
R.  A.  501),  and  Murphy  v.  (^om.  (Mass.)  4.*5  L.  R. 
A.  irj4. 
60  L.  R.  A. 


4.  Lnder  Ntatntes  flxinfc  the  ponliilt- 
ment  for  robbery  at  Imiirlsonment 
for  not  leHM  than  one  year,  and  permit- 
ting the  <*ourt,  in  its  discretion,  to  sentencH* 
the  offender  to  imprisonment  during^  his  nat- 
ural life,  and  making  the  punishment  for  an 
attempt,  imprisonment  for  a  term  not  exceed- 
ing one  half  the  longest  term  of  ImprisonmeDt 
prescribed  upon  conviction  of  the  offens^e  so 
attempted. — an  attempt  to  commit  robliory 
may  l)e  punished  by  Imprisonment  for  a 
delinite  term  of  years. 

r».  C'onvlctlon  of  attempt  to  commit 
robbery  after  conviction  of  prior 
crimen  punishable  by  imprisonment  in  the 
state  prison  does  not  require  impcsltion  of 
punishment  under  a  statute  providing  for 
life  imprisonment  after  such  conviction  of  one 
guilty  of  a  crime  which  upon  a  first  convic- 
tion would  be  punishable,  at  the  discretion  of 
the  court,  by  imprisonment  for  life.  althouf?h 
one  convicted  of  robbery  under  such  circum- 
stantes  would  l.>e  within  the  terms  of  suob 
statute,  where  there  was  no  discretion  to  pnn- 
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\Bh  one  guilty  of  an  attempt  to  commit  rob- 
bery by  imprisonment  for  life. 

(May  20,  15)02.) 

A  1* PEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  convicting  him  of 
an   attempt  to  commit  robbery.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Ifcssrs.  Abraham  Ruef  and  FaMui  T. 
Finch  for  appellant. 

Messrs.  Tlrey  l*.  Ford,  Attorney  Gen- 
eral, and  A.  A.  Moore,  Jr.,  for  respond- 
ent: 

All  assaults  to  commit  felonies  can  be 
prosecuted   as  attempts. 

reople  V.  (iardner,  98  Cal.  127,  32  Pac. 
880:  People  v.  Lee  Kong,  95  Cal.  (j(j6,  17 
L.  R.  A.  (52(1,  30  Pac.  800. 

The  information  charged  the  crime  of 
rob]>ery,  conunitted  lx)th  hy  force  and  fear ; 
and  whert*  the  statute  enumerates  several 
acts  disjunctively,  which  separately  or  to- 
gether shall  constitute  an  offense,  the  in- 
dictment may  charge  one  or  both  of  them, 
provided,  if  it  charges  both,  it  does  so  con- 
junetivelv. 

People  \\  O'Biien,  130  Cal.  1,  02  Pac.  297; 
People  V.  Thompson,  111  Cal.  243,  43  Pac. 
748. 

The  jury  in  the  case  at  bar  had  a  right 
to  iind  the  defendant  guilty  of  robbery,  or 
attempt  to  counuit  robbery. 

People  V.  Gardner,  98  Cal.  127,  32  Pac. 
SSO;  rtople  V.  Vann,  129  Cal.  118,  01  Pac. 
770:  J'eople  v.  Lee  Kong,  9.5  Cal.  069,  17 
L.  R.  A.  020,  30  Pac.  800;  People  v.  Barn- 
hat  t,  59  Cal.  381. 

In  view  of  the  fact  that  the  defendant 
i-ould  well  have  been  convicted  of  robbery, 
his  substantial  rights  were  not  injuriously 
affected,  to  the  extent  to  warrant  interfer- 
ence at  this  time. 

People  V.  Muhlner,  115  Cal.  303,  47  Pac. 
128:  People  v.  Muronei/,  109  Cal.  277,  41 
Pac.  1097;  People  v.  Loiren,  109  Cal.  381, 
42  Pac.  32 ;  People  v.  Jefferson,  52  Cal.  452. 

The  sentence  was  pro^)er. 

People  V.  Gardner,  98  Cal.  127,  32  Pac. 
880;  ^tafe  v.  Berzaman,  10  Wash.  277,  38 
Pac.  1037;  He  De  Camp,  15  Utah,  158,  49 
Pac.  823;  People  v.  Muhlner,  115  Cal.  303, 
47  Pac.  128. 

Mr.  Lewis  F.  Byinston  also  for  re- 
spcmdent, 

Garoutte,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  has  been  convicted  of  the 
crime  of  attempt  to  conuuit  robbery.  He 
al**o  pleaded  guilty  to  certain  prior  convic- 
tions charged  against  him  in  the  informa- 
tion. 

It  is  lirst  claimed  that  there  is  no  such 
crime  in  this  state  as  **  attempt  to  commit 
robbery,''  but  there  is  nothing  in  this  con- 
tention. The  Penal  Code  declares  (§  004): 
"  Every  person  who  attempts  to  commit  any 
crime,  but  fails,  or  is  prevented  or  inter- 
oept4Ml  in  the  perpetration  thereof,  is  pun- 
ishable," etc.  It  is  here  insisted  that  de- 
60  L.  K.  A. 


fendant,  if  guilty  under  the  evidence,  shouU 
have  hean  convicted  of  the  crime  of  assault 
with  intent  to  commit  robbery.  Yet  this 
claim  is  made  in  the  face  of  the  fact  that 
the  court,  in  People  v.  Gardner,  98  Cal. 
127,  32  Pac.  880,  has  declared  "  that  all  as- 
saults to  eonmiit  felonies  can  be  prosecuted 
as  attempts."  This  proposition  would  seem 
to  be  self-evident,  for  the  single  ditt'erence 
made  by  the  statute  between  an  assault  and 
an  attempt  is  that  in  tlie  former  there  is 
an  additional  element  of  present  ability. 
Xe<ressarily,  every  assault  includes  an  at- 
tempt. This  question  has  been  considered 
at  some  length  in  People  v.  Lee  Kong,  95 
Cal.  000,  17  L.  R.  A.  020,  30  Pac.  800,  and 
the  court  now  repeats  what  is  there  said: 
"  It  is  not  the  purpose  of  the  court  to  draw 
nice  distinctions  between  an  attempt  to  com- 
mit an  offense  and  an  assault  with  intent 
to  commit  the  offense,  for  such  distinctions 
could  only  have  the  effect  to  favor  the  es- 
cape of  criminals  from  their  just  deservings. 
And  in  view  of  the  fact  that  all  assaults  to 
commit  felonies  can  be  prosecuted  as  at- 
tempts, we  can  see  no  object  in  carrying 
the  discussion  of  the  subject  to  any  greater 
lengths." 

It  is  next  insisted  that  the  penalty  pro- 
vided by  the  statute  to  be  enforced  against 
a  defendant  convicte<l  of  an  attempt  to  com- 
mit robbery,  prior  convictions  having  been 
charged  and  proved  against  him,  is  abso- 
lutely void,  as  Ixnng  too  vague  and  indefi- 
nite to  be  enforced  by  the  courts.  And  this 
contention  presents  the  important  question 
in  tlie  cas<».  By  virtue  of  the  provisions  of 
the  Penal  Code^  found  in  $§  213,  004,  and 
007,  if  this  defendant  had  been  convicted  of 
robl)ery,  then  his  conviction,  in  conjunction 
with  the  prior  convictions  charged  and 
proved  against  him,  would  have  demanded 
that  the  court  fix  his  punishment  at  im- 
prisonment for  life.  In  such  a  case  there 
would  be  no  range  for  the  exercise  of  dis- 
cretion. The  penalty  would  be  life  impris- 
onment, no  more  and  no  less.  This  appears 
in  the  record  to  be  conceded  by  the  trial 
judge,  the  attorney  general,  and  counsel  for 
defendant.  Such  being  the  condition  of  the 
law,  it  is  then  conceded  by  counsel  upon 
both  sides  that  the  punishment  for  an  at- 
tempt to  commit  robbery,  coupled  with  prior 
convictions,  nuist  necessarily  Ik?  one  half  of 
the  penalty  provided  by  the  law  upon  a  con- 
viction (or  rol>l)ery,  coupled  with  prior  con- 
victions, that  is,  one  half  of  life.  Now,  the 
learned  judge  of  the  trial  court,  by  reason 
of  this  anomalous  condition  of  the  law,  was 
at  on<-e  surrounded  by  serious  difficulties 
when  the  time  arrived  to  render  judgment, 
for  that  ju<lgment  had  to  be  one  covering 
one  lialf  of  the  period  of  defendant's  life; 
and,  wliile  death  is  said  to  be  certain,  life, 
upon  the  contrary,  is  most  uncertain.  The 
trial  court,  by  reason  of  the  peculiar  state 
of  the  law,  and  for  the  purpose  of  determin- 
ing the  prospective  life  of  defendant,  con- 
sulted certain  mortality  tables  used  by  life 
insurance  companies  in  the  conduct  of  their 
business,  and,  taking  into  consideration  de- 
fendant's present  age    (his  sound   physical 
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condition  being  an  admitted  fact),  concluded 
that  the  remainder  of  his  natural  life  would 
amount  to  thirty -eight  years,  and  thereupon 
sentenced  him  to  nineteen  years  in  the  state 
prison.  This  court  is  well  satisfied  that  the 
practice  here  followed  cannot  be' sanctioned. 
The  trial  coirrt  fixed  the  penalty  upon  the 
basis  of  an  average  life,  and  sentenced  him 
to  imprisonment  for  one  half  of  the  period 
of  an  average  life;  yet  the  law  declares  the 
imprisonment  should  be  for  a  period  of  one 
half  of  the  defendant's  life.  These  mortal- 
ity tables  indicate  averages,  and  that  fact 
alone  proves  that  a  variable  proportion  of 
the  men  coming  within  any  particular  class 
die  l>efore  the  age  fixed  as  the  average,  and 
the  remainder  die  after  the  age  so  fixed.  As 
to  the  particular  period  of  time  covering 
the  balance  of  defendant's  life,  the  court 
knew  nothing,  and,  in  the  nature  of  things, 
could  know  nothing.  Hence  the  period  of 
nineteen  years  fixed  as  a  penalty  is  based 
upon  mere  conjecture,  and  the  judgment 
following  it  cannot  be  upheld.  It  is  evident 
that  the  penalty  prescribed  by  the  law, 
namely,  one  half  of  life,  as  a  punishment 
for  a  crime  of  the  class  here  involved,  is 
so  vague  and  indefinite  as  to  be  im|>ossible 
of  enforcement;  and  the  statute  providing  a 
penalty  of  that  kind  is  void  for  that  reason. 
The  case  of  People  v.  Gardner,  98  Cal.  127, 
32  Pac.  880,. is  not  authority  for  the  prose- 
cution in  this  case,  for  in  that  case  a  judg- 
ment of  life  imprisonment,  in  terms,  for  the 
crime  of  rape,  was  not  the  only  penalty 
that  could  have  been  adjudged  against  the 
defendant.  Here  it  is  conceded  to  the  con- 
trary. The  confusion  in  the  law  in  this 
class  of  cases  arises  largely  by  reason  of 
the  provisions  of  §  671  of  the  Penal  Code, 
which  authorize  in  certain  classes  of  felony 
—  as,  for  example,  robbery  — a  penalty  in 
terms  of  life  imprisonment.  That  section, 
when  considered  m  connection  with  the  pro- 
visions of  the  Code  bearing  upon  penalties 
therein  provided  in  cases  of  attempts  to 
commit  felonies,  coupled  with  prior  convic- 
tions, leaves  the  law  in  this  respect  clothed 
in  the  garb  of  an  intricate  Chinese  puzzle. 
It  becomes  unnecessary  to  consider  the  re- 
maining questions  raised  upon  this  appeal. 
I'^or  the  foregoing  reasons,  the  judgment  and 
order  are  reversed,  and  the  cause  remanded. 


We     concur : 
Dyke,  J. 


Harrison,     J. ;      Van- 


A  rehearing  in  banc  having  been  granted, 
and  the  caune  reargued,  MoFarland,  J., 
on  December  23,  1902,  delivered  the  opinion 
of  the  court  in  response  thereto: 

The  defendant  was  charged  in  the  infor- 
mation with  the  crime  of  robbery,  and  the 
verdict  was,  *'Guilty  of  an  attempt  to  com- 
mit robbery."  The  information  also 
charged  two  prior  convictions. —  one  of 
petit  larceny,  and  the  other  of  a  felony. 
The  defendant  pleaded  "  Not  guilty  "  to  the 
charge  set  out  in  the  information,  and  ad- 
mitted the  prior  convictions.  The  judgment 
was  imprisonment  in  the  state  prison  for  a 
term  of  nineteen  rears,  and  defendant  ap- 
(iO  L.  R.  A. 


peals  from  the  judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

VVe  do  not  find  in  the  record  any  valid 
reason  for  reversing  the  order  denying  a 
new  trial. 

The  contention  of  appellant  that  there  is 
no  such  crime  in  this  state  as  an  attempt 
to  commit  robbery  is  not  maintainable.  It 
was  held  otherwise  in  People  v.  Lee  Kong, 
\)5  Cal.  666,  17  L.  R.  A.  626,  30  Pac.  800, 
and  PeopU  v.  Gardner,  98  Cal.  127,  32  Pac. 
880.  Section  064  of  the  Penal  Code  clearly 
creates  such  crime. 

Instruction  33,  upon  the  subject  of  rea- 
sonable doubt  and  moral  certainty,  to  which 
appellant  objects,  is  substantially  the  same 
as  the  instruction  on  that  subject  reviewed 
by  this  court  in  the  recent  case  of  People 
V.  Hvntington,  70  Pac.  284,  and  it  was  held 
in  the  latter  case  that  the  giving  of  such 
instruction  was  not  a  ground  for  reversal. 

There  is  a  part  of  Instruction  17  which 
at  first  blush  gives  some  plausibility  to  ap- 
pellant's objection  to  it.  Appellant  con- 
tends that  by  this  instruction  the  jury  was 
substantially  told  that  they  could  not  con- 
vict him  of  only  a  simple  assault  unless  it 
appeared  beyond  a  reasonable  doubt  that 
such  assault  had  not  been  made  with  a 
felonious  intent  to  commit  robbery  or  grand 
larceny.  Of  course,  such  an  instruction 
would  have  been  erroneous.  But  this  is 
clearly  not  the  meaning  of  the  instruction 
as  given.  It  merely  tells  the  jurj'  that  a 
verdict  of  guilty  of'a  simple  assault  would 
be  a  finding  that  such  assault  had  been 
shown  beyond  a  reasonable  doubt,  and  that 
—  as  the  instruction  proceeds  — "  it  had 
not  been  shown  to  a  moral  certainty  and  be- 
yond a  reasonable  doubt  either  that  such 
assault  had  been  made  in  conjunction  with 
a  specific  felonious  intent  to  commit  either 
robbery  or  grand  larceny,  as  herein  defined, 
or  that  a  felonious  attempt  had  been  made 
to  commit  either  of  those  offenses,  as  herein 
defined."  Taking  thcT  instruction  as  a 
whole,  it  is  clear  that  the  jury  could  not 
have  been  misled  by  it. 

The  general  contention  that  the  charge 
of  the  court  was  so  much  in  the  nature  of 
an'  argument  against  the  appellant  as  to 
call  for  a  reversal  cannot,  we  think,  be 
maintained.  There  are  no  other  points  aris- 
ing on  the  appeal  from  the  order  denying 
the  new  trial  which  call  for  special  notice. 

We  think,  however,  that  the  judgment 
was  rendered  upon  a  wrong  theory,  under 
which  the  court  below  felt  compelled  to 
sentence  appellant  to  a  longer  term  of  im- 
prisonment than,  as  appears  in  the  record, 
it  otherwise  would  have  done;  and  it  would 
therefore  be  unjust  to  allow  the  judgment 
to  stand.  After  the  return  of  the  verdict 
the  court  announced  its  conclusion  that  the 
only  punishment  that  could  be  inflicted 
upon  appellant  was  imprisonment  in  the 
state  prison  for  one  half  of  his  natural  life ; 
and  thereupon,  under  objection  and  excep- 
tion of  appellant,  it  was  shown  that  under 
the  American  Tables  of  Mortality  the  ex- 
pectation of  life  of  appellant  was  thirty- 
eight  years,  and  judgment  was  rendered  for 
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the  eiutct  half  of  that  time,  to  wit,  nineteen 
years.  We  are  satisfied  that,  for  obvious 
reasons,  a  court,  for  the  purpose  of  a  judg- 
ment of  imprisonment  in  a  criminal  case, 
cannot  take  as  a  basis  for  such  jud^ent  the 
expectation  of  life  upon  which  insurance 
-companies  calculate  their  policies,  and  which 
is  founded  on  what  vital  statistics  show  to 
be  the  average  expectation.  What  the  ac- 
tual life  of  a  particular  person  would  be, 
and  what  would  be  the  half  of  it,  cannot  be 
known;  and,  if  one  half  of  the  life  of  the 
appellant  were  the  only  punishment  pre- 
.scribed  for  the  crime  of  "which  he  was  con- 
victed, such  punishment  would  be  too  vague 
and  indefinite  to  be  possible  of  enforcement, 
and  no  judgment  could  be  rendered  against 
him,  but  wo  think  that  under  the  decision 
in  People  v.  Gardner,  98  Cal.  127,  32  Pac. 
^80,  the  appellant  is  punishable  for  a  defi- 
nite period  of  years.  Penal  Code,  §  213, 
provides  that  **  robbery  is  punishable  by  im- 
prisonment in  the  state  prison  not  less  than 
one  year;"  and  by  §  671  the  court  in  such 
case  '*  may,  in  its  discretion,  sentence  such 
offender  to  imprisonment  during  his  natural 
life."  Section  604  provides  that  a  person 
V'ho  attempts  to  commit  a  crime,  but  fails, 
is  punishable  as  follows:  "(1)  If  the  of- 
fense so  attempted  is  punishable  by  impris- 
onment in  the  state  prison  for  five  years, 
or  more,  or  by  imprisonment  in  a  county 
jail,  the  person  guilty  of  such  attempt  is 
punishable  by  imprisonment  in  the  state 
prison,  or  in  a  county  jail,  as  the  case  may 
be,  for  a  term  not  exceeding  one  half  the 
longest  term  of  imprisonment  prescribed 
upon  a  conviction  of  the  offense  so  at- 
tempted." In  People  v.  Gardner,  98  Cal. 
127,  32  Pac.  880,  the  appellant  had  been 
convicted  of  an  attempt  to  commit  rape, 
and  rape  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  five  years,  so 
that  the  same  law  applies  to  an  attempt  to 
•commit  rape  as  to  an  attempt  to  commit 
robbery.  In  the  Gardner  Case  the  appel- 
lant had  been  sentenced  to  five  years,  and 
it  was  contended  that,  imprisonment  for 
life  being  the  "  longest  term  "  prescribed  as 
punishment  for  the  completed  crime  of  rape, 
an  attempt  to  commit  that  crime  must  be 
punished,  if  at  all,  for  one  half  of  life, 
which  being  impossible  of  calculation,  there 
was  no  punishment  prescribed  for  such  of- 
fense, and  no  judgment  whatever  could  be 
rendered.  But  the  court  said:  "This  rea- 
soning is  ingenious,  but  not  sound,"  and  held 
that  a  defendant  in  such  case  could  be  le- 
j^ally  sentenced  for  a  definite  term  of  years. 
So  doubt,  the  question  is  fairly  a  delmtable 
one;  but,  after  a  careful  consideration  of 
the  subject,  we  see  no  convincing  reason  for 
overruling  People  v.  Gardner,  and  adhere  to 
the  rule  declared  in  that  case. 
60  L.  R.  A. 


It  is  argued  by  api>ellant — and  it  seems 
to  have  been  so  considered  by  the  court  — 
that  §  667  of  the  Penal  Code  determines  his 
view  to  be  correct,  but  that  section  has 
no  applicability  to  the  case  at  bdr.  It  pro- 
vides as  follows:  "Every  person  who,  hav- 
ing been  convicted  of  petit  larceny,  or  of 
an  attempt  to  commit  an  offense  which,  if 
perpetrated,-  would  be  punished  by  impris- 
onment in  the  state  prison,  commit  a  crime 
after  such  conviction,  is  punishable  as  fol- 
lows: {I)  If  the  subse<^uent  offense  is  such 
that,  upon  a  first  conviction,  the  offender 
would  be  punishable  by  imprisonment  in  the 
state  prison  for  life,  at  the  discretion  of  the 
court,  such  person  is  punishable  by  impris- 
onment in  such  prison  during  life."  Now, 
in  the  case  at  bar  the  "  subsequent  of- 
fense '•'  was  only  an  attempt  to  commit  rob- 
bery, and  was  not,  therefore,  an  offense 
which  upon  a  first  conviction  "would  be 
punishable  by  imprisonment  in  the  state 
prison  for  life,  at  the  discretion  of  the 
court."  Said  subdivision  1  of  this  section 
applies  only  to  a  case  where  the  "  subse- 
quent conviction  "  is  for  the  completed  crime 
of  robbery  or  rape,  or  some  other  offense  for 
a  conviction  of  which,  in  the  absence  of  any 
prior  conviction,  the  court,  in  its  discre- 
tion, might  impose  a  life  imprisonment; 
and  in  such  case  only  is  the  discretion  of 
the  court  taken  away,  and  the  penalty  of 
life  imprisonment  absolutely  prescribed. 
With  respect  to  the  matter  of  a  prior  con- 
viction, which  frequently  causes  embar- 
rassing questions,  the  ease  at  bar  is  gov- 
erned by  §  666,  Penal  Code,  which  provides 
as  follows:  "Every  person  who,  having 
been  convicted  of  any  offense  punishable  by 
imprisonment  in  the  state  prison,  commits 
any  crime  after  such  conviction,  is  punish- 
able therefor  as  follows:  (1)  If  the  of- 
fense of  which  such  person  is  subsequently 
convicted  is  such  that  upon  a  first  convic- 
tion, an  offender  would  be  punishable  by  im- 
prisonment in  the  state  prison  for  any  term 
exceeding  five  years,  such  person  is  punish- 
able by  imprisonment  in  the  state  prison 
not  less  than  ten  years." 

The  order  denying  the  motion  for  a  new 
trial  is  aflirmed.  The  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  the  superior  court  to  render  a  judgment 
sentencing  the  appellant  to  imprisonment  in 
the  state  prison  for  such  a  term  of  years 
as,  in  its  opinion,  would  be  a  just  and  fair 
punishment, —  not  less  than  ten  years, — ^^if 
there  be  no  withdrawal  of  the  prior  convic- 
tions. 

We  concur:  VanDyke,  J.;  Garoutte, 
J.;   Harrlsom  J. 
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Laura  SUMPTER  et  al,  Plffa.  in  Err,, 

v. 

S.  S.  CARTER. 

(115  Ga.  803.) 

•A  testator,  who  died  In  1864,  left  m 
^rlll,  In  ^rhlchy  so  far  as  material  to 
tbls    case,   lie   disposed    of  bis   estate 

as  follows :  "I  give,  bequeath,  and  devise  to 
my  beloved  wife  .  .  .  all  of  my  property 
and  effects  .  .  .  daring  her  natural  life 
or  widowhood,  .  .  .  and,  in  case  of  my 
said  t>eIoved  wife  not  intermarrying,  then  in 
that  event  my  will  is  that  at  her  death  that 
my  whole  estate  be  then  equally  divided  be- 
tween my  six  children,  to  wit,  my  five  daugh- 
ters [naming  them]  and  my  son  [naming 
himj.  My  said  effects  thus  going  Into  the 
hands  of  my  said  daughters  not  to  be  subject 
to  the  control  of  any  husband,  but  the  same 
to  belong  to  my  said  daughters  and  their  chil- 
dren. And  In  case  either  of  my  said  six 
cJilldren  should  depart  this  life  without  leav- 
ing issue,  then  their  part  of  my  estate  to  be 
equally  divided  between  my  other  children,  to 
be  controlled  in  the  same  way  as  first  above 
directed."  Neither  of  the  testator's  children 
had  married  when  he  died,  and  his  widow 
never  married  again.      Held: 

(1)  That,  the  Intention  of  the  tes- 
tator is  to  be  followed,  unless  clearly  in 
conflict  wMth  the  law  existing  at  bis  death, 
and  this  intention  is  to  be  ascertained  in  the 
light  of  the  whole  will,  and  the  attendant  cir- 
cumstances of  the  testator;  and  where  there 
are  devesting  clauses,  especially  of  a  remain- 
der, they  are  to  operate  so  as  to  vest  the  es- 
tate indefeasibly  at  the  earliest  possible  period 
of  time. 

(2)  That  upon  the  death  of  the  tes- 
tator each  of  bis  children  took  a 
vested  remainder  Interest,  subject  to  be 
devested  In  favor  of  the  testator's  other  chil- 
dren, as  substituted  devisees  and  remainder- 
men, upon  such  child  dying  during  the  exist- 
ence of  the  life  tenancy,  without  leaving  a 
child  who  survived  the  life  tenant ;  that,  the 
son  having  died  before  the  life  tenant,  leaving 
children  who  survived  the  latter,  his  remain- 
der share  became  indefeasible  upon  the  death 
of  such  life  tenant ;  and  that,  therefore,  under 
a  deed  executed  during  the  life  tenancy,  by 
which  the  son  conveyed  to  another  all  his  in- 
terest in  described  realty,  which  belonged  to 
the  testator  at  the  time  of  his  death,  the 
grantee,  upon  the  death  of  the  life  tenant,  be- 
came Indefeasibly  entitled  to  the  son's  remain- 
der share  therein. 

(3)  That  children  of  a  danarhter  of 
the  testator,  'who,  'with  her,  snrvl-ved 
the  life  tenant,  were  entitled  to  share, 
in  common  with  their  mother,  in  the  remain- 
der interest,  which,  upon  the  death  of  the  tes- 
tator, vested  in  the  mother,  subject,  however, 
to  open  and  let  in  such  children ;  and  that, 
hence,  a  deed  executed  by  a  daughter  of  the 
testator,  which  conveyed  to  another  all  her  in- 
terest in  described  realty  which  belonged  to 

^Headnotes  by  Fish,  J. 

Note. — For    another    Georgia    case    in    this 
aeries  discussing  at  some  length  the  question  of 
estates  tall,  see  Hertz  v.  Abrahams  (Ga.>  50  L. 
R.  A.  361. 
60  L.  R.  A. 


the  testator  at  his  death,  did  not  affect  the 
interests  therein  of  her  children  who  were  in 
life  when  the  life  tenant  died. 

(April  1,  1902.) 

ERROR  to  the  Superior  Court  for  Hall 
County  to  review  a  judgment  constru- 
ing the  will  of  John  M.  Carter,  deceased* 
JUveraed. 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  H.  Deajiy  for  plaintiffs  in  error: 

It  is  clearly  manifest  that  the  testator 
intended  to  create  a  life  e»tate  in  praaenti 
in  his  widow,  the  remainder  to  be  in  abey- 
ance until  her  death,  provided  she  remained 
a  widow,  and  that  he  intended  that  the  es- 
tate should  remain  intact  until  the  death  of 
the  widow,  and  then  be  equally  divided 
among  his  children,  and  that  that  portion 
going  into  the  hands  of  his  daughters  should 
not  be  subject  to  the  control  of  any  husband, 
hut  should  belong  to  his  daughters  and  their 
children;  and  the  manifest  intention  of  the 
testator  was  that  it  waa  to  be  divided 
among  such  children  of  his  daughters  as 
would  be  in  life  at  the  death  of  his  wife. 

Toole  V.  Perry,  80  Ga.  681,  7  S.  E.  118. 

Measi's,  Albert  ft  HusHea  also  for 
plaintiffs  in  error. 

Mr.  H.  H.  Perry,  for  defendant  in  error: 

The  six  children  each  took  a  vested  re- 
mainder in  fee,  subject  to  be  defeated  if 
they  died  without  leaving  issue,  and  the 
plaintiffs,  not  being  in  eaae  at  testator'a 
death,  took  no  interest  either  as  tenants  in 
common  or  in  remainder. 

Lofton  V.  Murchiaon,  80  Ga.  391,  7  S.  E. 
322;  Hollia  v.  Laxcton,  107  Ga.  105,  32  S. 
E.  846;  Baird  v.  Brookin,  86  Ga.  713,  12  L. 
R.  A.  157,  12  S.  E.  981 ;  EatiU  v.  Beera,  8^ 
Ga.  612,  9  S.  E.  596:  Eioing  v.  Shropahire, 
80  Ga.  382,  7  SL  E.  554. 

There  must  be  apt  words  to  indicate  an 
intention  to  postpone  the  full  effect  of  a> 
devise. 

Brady  v.  Waltcraj  55  Ga.  25 ;  Boyd  v.  Eng^ 
Uind,  56  Ga.  598;  Builer  v.  Ralston,  69  Ga* 
488. 

A  will  takes  effect  at  testator's  death. 

Ga.  Code,  3257;  Bailey  v.  Roaa,  66  Ga» 
364 ;  20  Am.  &  Eng.  Enc.  Law,  p.  447 ;  2  Jar- 
man,  Wills,  pp.  406,  407. 

The  mere  use  of  the  word  "children"  when 
none  are  in  eaae  is  not  sufficient  to  post- 
pone the  full  effect  of  a  will,  and  cause  the 
estate  to  open  for  children  bom  after. 

Baird  v.  Brookin,  86  Ga.  716,  12  L.  R.  A. 
157,  12  S.  E.  981. 

The  word  "children"  when  there  are  none 
i}i  eaae  is  a  mere  word  of  inheritance,  and 
carries  no  more  significance  than  -the  word 
"heirs." 

Ga.  Code,  §  3085;,  ^tctn^  v.  ShropahirCr 
80  Ga.  389,  7  S.  E.  554 ;  Wilkeraon  v.  Clark, 
80  Ga.  373,  7  S.  E.  319. 

There  being  nothing  in  this  will  to  abow 
an  intention  to  limit  the  children's  interest 
to  a  life  estate,  they  take  an  absolute  estate,. 
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and,  in  the  absence  of  express  words,  no  ex- 
trinsic facts  can  be  urged  to  raise  an  am- 
biguity, or  in  any  way  vary  or  cut  down 
the  interest  they  take. 

Gillespie  v.  Schuman,  62  Ga.  256;  Felton 
V.  Hilly  41  Ga.  569;  Eraser  v.  Dillon,  78  Ga. 
475,  3  S.  E.  695. 

The  provision  for  a  division  of  the  prop- 
erty does  not  postpone  the  vesting. 

Mathetcs  v.  Paradise,  74  Ga.  523;  Holli- 
field  V.  Stell,  17  Ga.  280. 

Even  the  direction  to  sell  and  divide  the 
proceeds  does  not. 

Legtcin  v.  McRee,  79  Ga.  430,  4  8.  E.  863; 
DeTaughn  v.  McLeroy,  82  Ga.  687,  10  S.  E. 
211. 

The  provision  that  the  widow  may  marry 
and  then  take  a  child's  part  absolutely  does 
not  make  the  remainder  in  any  way  contin- 
gent, or  postpone  vesting. 

Bull  V.  Walker,  71  Ga.  203;  Vance  v. 
Craicford,  4  Ga.  445;  Hills  v.  Barnard,  152 
Mass.  67,  9  L.  R.  A.  213,  25  N.  E.  96;  Pen- 
nington V.  Pennington,  70  Md.  418,  3  L.  R. 
A.  817,  17  Atl.  329;  Myers  v.  Adler,  6 
Mackey,  515,  1  L.  R.  A.  435;  29  Am.  Eng. 
Enc.  Law,  p.  447;  McDonald  v.  Taylor,  107 
Ga.  43,  32  S.  E.  879;  Gibson  v.  Harda/way, 
63  Ga.  370. 

But,  even  if  contingent  in  any  sense,  the 
contingency  being  as  to  the  event,  the  devi- 
sees could  dispose  of  their  interest. 

Collins  V.  Smith,  105  Ga.  525,  31  S.  E. 
449. 

All  of  the  daughters  were  living,  and  had 
issue  living,  at  the  death  of  the  life  ten- 
ant, and  Sanders  Taylor,  who  had  died  be- 
fore, left  children  living;  so  the  children 
of  testator  simply  took  a  vested  remainder 
in  fee,  subject  to  be  devested  if  they  died 
before  the  life  tenant  without  issue.  All 
having  issue,  their  title  became  absolute. 

Standi  V.  Kenatc,  35  Ga,  103;  Bailey  v. 
Ross,  66  Ga.  354;  Doty  v.  Wray,  66  Ga.  153; 
Taylor  v.  Meador,  66  Ga.  230. 

Sanders  Taylor  Carter,  having  a  vested 
remainder  in  fee,  had  an  absolute  right  to 
dispose  of  it,  as  well  as  the  five  daughters, 
and,  they  having  all  sold  to  defendant,  the 
plaintiffs  have  no  interest  whatever  by  re- 
mainder or  otherwise. 

Chemning  v.  Shumate,  106  Ga.  751,  32  S. 
E.  544;  Daniel  v.  Daniel,  102  Ga.  181,  28 
S.  £.  167;  Matthews  v.  Hudson,  81  Ga.  120, 
7  S.  E.  286;  Gibson  v.  Hardatcay,  68  Ga. 
370;  Harris  v.  Smith,  16  Ga.  558;  Hertz  v. 
Abrahams,  110  Ga.  707,  50  L.  R.  A.  361, 
36  S.  E.  409;  Burton  v.  Black,  30  Ga.  638. 
On  petition  for  rehearing. 

The  decision  is  contrary  to  the  established 
rule  of  property  in  §  3085  of  the  Code.  Thb 
declares  without  qualification  that  gifts  to 
one  *'and  her  children"  convey  an  absolute 
estate. 

Ga.  Code,  §  3085. 

This  section  applies  to  a  remainder. 

Ellis  v.  Gray,  110  Ga.  611,  36  S.  E.  97; 
Marchman  v.  Todd,  15  Ga.  29;  Lockioood's 
Appeal,  55  Conn.  165,  10  Atl.  517;  Williams 
▼.  Duncan,  92  Ky.  125,  17  S.  W.  330;  Halde- 
man  v.  Baldeman,  40  Pa.  29. 
60  L.  R.  A. 


Judges  should  not  alter  a  rule  of  prop- 
erty. 

Choice  V.  Marshall,  1  Ga.  106;  1  Bl.  Com. 
pp.  70,  71;  Gray  v.  Gray,  20  Ga.  831;  Car- 
ruihers  v.  Bailey,  3  Ga.  110. 

If  the  tenant  in  tail  has  no  issue  at  the 
time  mentioned,  the  devise  over  takes  effect ; 
if  otherwise,  the  devise  over  is  defeated,  not- 
withstanding a  subsequent  failure  of  issue. 

Lyon  V.  Mitchell,  1  Madd.  467;  Hutchin- 
son V.  Stephens,  1  Keen,  240;  Broadhurst 
V.  Morris,  2  Bam.  &  Ad.  1;  Wilkerson  v. 
Clark,  80  Ga.  373,  7  S.  E.  319;  Prine  v. 
Mapp,  80  Ga.  137,  6  S.  E.  66;  Gray  v.  Gray, 
20  Ga.  804. 

A  direct  devise  operating  fully  at  the 
death  of  testator  would  only  take  in  such 
as  are  in  esse  at  that  time. 

29  Am.  &  Eng.  Enc.  Law,  p.  410;  2  Jar- 
man,  Wills,  702;  2  Wms.  Exrs.  1172. 

In  order  to  vary  the  interests  of  the  heir 
at  law,  there  must  be  some  express  and  clear 
words. 

Fraser  v.  Dillon,  78  Ga.  476,  3  S.  E.  695; 
Gillespie  v.  Schuman,  62  Ga*  256;  Felton  v. 
Hill,  41  Ga.  569;  2  Jarman,  Wills,  p.  112. 

The  mere  use  of  the  word  ''children"  does 
not  have  this  effect. 

Robert  v.  West,  15  Ga.  124;  Williams  v. 
Duncan,  92  Ky.  125,  17  S.  W.  330;  Lock- 
wood's  Appeal,  55  Conn.  165,  10  Atl.  517; 
Haldeman  v.  Haldeman,  40  Pa.  29. 

Estates  ought  not  only  to  be  construed 
as  vesting  as  soon  as  possible,  but  as  vest- 
ing absolutely  and  unconditionally. 

Bailey  v.  Ross,  66  Ga.  364;  Shipp  v. 
Gibbs,  88  Ga.  184,  14  S.  £.  196;  Wiley  v. 
Smith,  3  Ga.  562;  Ewing  v.  Shropshire,  80 
Ga.  384,  7  S.  E.  554;  29  Am.  &  Eng.  Enc. 
Law,  p.  468;  McArthur  v.  Scott,  113  U.  S. 
378,  28  L.  ed.  1027,  5  Sup.  Ct.  Rep.  662. 

Fisli,  J.,  delivered  the  opinion  of  the 
court: 

The  will  of  John  M.  Carter,  Sr.,  who  was 
the  grandfather  of  the  plaintiffs  in  error, 
was  executed  August  26,  1863,  and  is,  so  far 
as  material  to  this  case,  as  follows:  ''I  give, 
bequeath,  and  devise  to  my  beloved  wife, 
Amelia  Carter,  all  my  propertv  and  effects, 
during  her  natural  life  or  widowhood  .  . 
and,  in  case  of  my  said  beloved  wife  not  in- 
termarrying, then  in  that  event  my  will  is 
that  at  her  death  my  whole  estate  be  then 
equally  divided  between  tdj  six  children,  to 
\\'it,  my  five  daughters,  Lucinda,  Almeda, 
Sarah  Elizabeth,  Teresa,  and  Thena  Alieva, 
and  mv  son,  Sanders  Taylor  Carter.  My 
said  effects  thus  going  into  the  hands  of  my 
said  daughters  not  to  be  subject  to  the  con- 
trol of  any  husband,  but  the  same  to  belong 
to  my  said  daughters  and  their  children. 
And  in  case  either  of  my  said  six  children 
should  depart  this  life  without  leaving  is- 
sue, then  their  part  of  my  estate  to  be 
equally  divided  between  my  other  children, 
to  be  controlled  in  the  same  way  as  first  above 
directed."  .  The  testator  died  in  the  year 
1864.  His  wife,  the  life  tenant,  died  in  1898, 
without  having  intermarried.  The  son  exe- 
cuted a  deed  to  his  interest  in  certain  de- 
scribed land  which  belonged  to  the  testator 
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at  the  time  of  his  deaUi  to  tlie  defendant  in 
error,  and  died  befoi*e  the  life  tenant,  leav- 
ing children  sun'iving  her.  The  five  daugh- 
ters, on  the  same  day  the  son  executed  his 
deed,  also  made  deeds  conveying  all  of  their 
interests  in  the  same  property  to  the  defend- 
ant in  error^  and  each  survived  the  life  ten- 
ant, with  children  surviving  her,  bom  after 
the  testator's  death.  Plaintiffs  in  error 
brought  an  equitable  petition  against  the 
defendant  in  error,  praying  for  a  construc- 
tion of  the  will  of  their  grandfather,  John 
M.  Carter,  and  for  a  joint  and  several  re- 
covery of  whatever  interests  they  were  enti- 
tled to  under  the  will  in  this  land,  conveyed 
by  their  respective  parents  to  the  defendant 
in  error,  and  that  tlie  land  be  sold,  and  the 
proceeds  be  partitioned  between  the  differ- 
ent owners  thereof  according  to  their  respect- 
ive interests  therein.  The  petition,  after 
amendment,  was  dismissed  on  demurrer,  the 
court  holding  that  none  of  the  plaintiffs 
were  entitled  to  recover  under  the  allega- 
tions of  the  petition.  To  this  ruling  the 
plaintiffs  excepted. 

1.  In  construing  wills,  as  they  rarely  use 
exactly  the  same  language,  each  case  is  to 
be  determined  on  its  own  merits  {Cook  v. 
^yeaver,  12  Ga.  47;  Olmatcad  v.  Dunn,  72 
Ga.  850-857 ) ,  and  the  intention  of  the  testa- 
tor is  to  be  diligently  sought  for  and  fol- 
lowed, if  consistent  with  law  (Civil  Code, 
§  3324;  Vary  v.  Hobba,  58  Ga.  33;  Bailey 
V.  Roaa,  GO  Ga.  363,  364 ;  Morton  v.  Murrelly 
68  Ga.  145;  Hudgena  v.  Wilkina,  77  Ga. 
556).  This  law  is  that  which  existed  at  the 
death  of  the  testator  (Hertz  v.  Ahrahama, 
110  Ga.  707,  50  L.  R.  A.  361,  36  S.  E.  409), 
and  his  intenticm  only  yields  to  the  law 
when  it  clearly  and  decidedly  conflicts  there- 
with (Williama  v.  Mclntyre,  8  Ga.  37).  The 
intention  of  the  testator  must  be  gathered 
from  the  whole  will.  Edmondaon  v.  Dyaon, 
2  Ga.  312;  Benton  v.  Patteraon,  8  Ga.  151; 
Cook  V.  Weaver,  12  Ga.  47 ;  Robert  v.  Weat, 
15  Ga.  123  (4)  ;  Fellon  v.  Hill,  41  Ga.  554 
(2)  :   Tennille  v.  Phelpa,  49  Ga.  540;  Olm- 

atead  v.  Dunn,  72  Ga.  850-857;  Gaboury  v. 
McQovem,  74  Ga.  140.  All  the  attendant 
circumstances  of  the  testator  and  his  fam- 
ily are  to  be  considered.  Cook  v.  Weaver,  12 
Ga.  47;  Williama  v.  McJntyre,  8  Ga.  37; 
Tennille  v.  Phelpa,  49  Ga,  540;  Olmatead 
v.  Dunn,  72  Ga.  850-857.  And  all  devest- 
ing clauses,  especially  as  to  remainders,  are 
to  be  strictly  construed  so  as  to  vest  the 
estate  absolutely  at  the  earliest  possible  pe- 
riod of  time.  29  Am.  &>  Eng.  Enc.  Law,  pp. 
407,  468,  note  2;  Bailey  v.  Roaa,  66  Ga.  364. 

2.  The  words  of  the  testator  devising  the 
remainder:  "In  case  of  my  said  beloved 
wife  not  intermarrying,  then  in  that  event 
my  will  is  that  at  her  death  my  whole  es- 
tate be  then  equally  divided  between  my  six 
children,  tx)  wit,  my  five  daughters,  Lucinda, 
Almeda,  Sarah  Elizabeth,  Teresa,  and  The- 
na  Alieva,  and  my  son,  Sanders  Taylor  Car- 
ter,"— standing  alone,  would  undoubtedly 
give  an  absolute  or  indefeasible  estate  in  re- 
mainder to  each  of  the  said  children,  which 
would  vest  in  interest  at  the  testator's  death 
and  in  possession  at  the  life  tenant's  death 
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i^hipp  v.  Gibba,  88  Ga.  184,  14  S.  E.  196) ; 
And  the  remainder  share  of  a  child  who 
should  die  before  the  life  tenant  would  de- 
scend to  that  child's  heirs  at  law,  whoever 
tliey  might  be  (Civil  Code,  §  3101),  or  vest 
in  such  child's  assigns  by  his  or  her  deed 
thereto,  made  during  the  life  tenancy  (Id.  § 
3001).  And  the  superadded  words  of  the 
testator:  "And  in  case  either  of  my  said 
six  children  should  depart  this  life  without 
leaving  issue,  then  their  part  in  my  estate 
to  be  equally  divided  between  my  other  chil- 
dreu,"'--do  not  change  the  vested  remainder, 
previously  and  explicitly  given  to  each  child, 
into  a  contingent  remainder  to  only  those 
children  of  the  testator  who  survive  the  life 
tenant,  but  merely  designate  the  contingent 
exent  upon  which  such  remainder  to  each 
child  may  become  devested  prior  to  the  time 
of  its  vesting  in  possession  at  the  period  of 
distribution,  namely,  at  the  death  of  the  life 
tenant,  iu  favor  of  the  testator's  other  chil- 
di^n  and  remaindermen  then  living  as  sub- 
stituted devisees.  When  we  bear  in  mind 
Uiat  the  entire  estate  given  in  remainder  to 
the  testator's  six  children  was  to  be  equally 
divided  among  them  at  the  death  of  the  life 
tenant,  and  that  each  child's  vested  remain- 
der interest  by  subsequent  words  was  simply 
made  defeasible,  upon  the  mere  contingency 
of  such  child  dying  without  leaving  issue, 
in  favor  of  the  others  as  survivors, 
we  then  have  the  key  to  the  intention  of  the 
tejitator,  which  is  clearer  than  in  devises  to 
A,  and  upon  his  death  to  B,  C,  and  D,  and 
the  survivors  of  them.  The  dying  of  a  re- 
mainderman in  the  case  in  hand  without 
leaving  issue — which  is  the  sole  contingen- 
cy upon  which  such  remainderman's  vested 
share  otherwise  distributable  to  him  or  her 
at  the  death  of  the  life  tenant  is  to  be  de- 
vested— cannot  be  referred  to  a  death  be- 
fore the  testator,  whereby  the  whole  remain- 
der is  to  vest  in  the  other  children  and  re- 
maindermen as  sun'ivors  at  his  death,  be- 
cause he  fixed  a  later  period,  namely,  at  the 
death  of  the  life  tenant,  for  the  distribu- 
tion or  vesting  in  possession  of  his  whole 
estate  among  the  remaindermen  then  enti- 
tled indef easibly ;  and  as  the  time  when  his 
"other  children"  and  remaindermen,  as  sur- 
vivors, were  to  be  ascertained  to  take  the 
share  of  a  child  dying  previously  without 
leaving  issue  living  at  the  life  tenant's 
death,  and  because  the  life  tenant,  who  was 
not  incapacitated  from  taking  the  estate 
given  to  ner,  neither  died  nor  renounced  her 
life  interest  before  the  testator's  death, 
which  events  alone  would  have  accelerated 
the  vesting  in  possession  of  the  remainder 
interest  at  the  testator's  death,  and  fixed 
the  persons  then  entitled  thereto  indefeas- 
ibly.  20  Am.  &  Eng.  Enc.  Law,  p.  895;  29 
Am.  &,  Eng.  Enc.  Law,  p.  489.  Ajid  it  can- 
not be  made  referable  to  the  dying  of  either 
remainderman  after  ihe  life  tenant,  because, 
instead  of  one  division  taking  place  at  one 
fixed  period,  as  the  testator  directed,  there 
would  then  be  partial  divisions  occurring 
one  after  another,  as  often  as  a  remainder- 
man died  after  the  life  tenant  without  leav- 
ing children;  or  all  the  remaindermen  might 
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die  without  leaving  children,  and  in  that 
event,  when  the  last  child  diea,  the  whole  es- 
tate would  have  to  revert  to  the  testator's 
heirs  at  law.  This  construction  would  not 
only  prevent  the  free  alienation  of  the  prop- 
erly, and  violate  the  rule  of  the  law  that 
devesting  clauses,  especially  as  to  remain- 
ders, must  be  strictly  construed,  so  as  to  ab- 
solutely vest  the  estate  at  the  earliest  possi- 
ble period  of  time,  and  not  postpone  the  vest- 
ing of  estates  in  possession  indefinitely,  but 
would  simply  make  a  will  for  the  testator. 
Hence,  the  irresistible  conclusion  is  that  the 
wards  "dying  without  leaving  issue,"  as  ap- 
plying to  a  devestment  of  any  child's  vested 
remainder  share  in  favor  of  the  other  chil- 
dren of  the  testator  and  remaindermen,  as 
substituted  devisees,  clearly  refer  to  a  dying 
within  the  lifetime  of  the  life  tenant  so  as  to 
vest  the  remainder  in  the  whole  estate  in- 
defeasibly  at  the  death  of  the  life  tenant,  as 
the  testator  directed.  It  is  just  the  same  as 
if  the  testator,  as  to  his  son's  remainder  in- 
terest, had  said :  "At  the  death  of  my  wife, 
the  life  tenant,  mv  son  is  to  have  an  equal 
share  in  my  whole  estate  absolutely;  but, 
should  he  die  before  the  time  I  thus  fix  for 
him  to  have  his  share  vested  indefeasibly  in 
possession,  without  leaving  children  in  esse 
at  that  time,  then,  and  then  only,  I  give 
his  share  to  my  other  children  and  remain- 
dermen who  survive  the  said  period  of  dis- 
tribution." A  vested  remainder  may  be  ab- 
solutely or  defeasibly  vested.  And  "a  vested 
remainder  subject  to  a  devesting  contingen- 
cy has,  until  the  contingency  happens,  all 
the  incidents  of  an  indefeasible  interest;  if 
the  contingency  never  happens  .  .  .  the 
estate  becomes  absolute.''  20  Am.  &  Eng. 
Enc.  Law,  p.  854.  The  vested  remainder 
share  of  the  testator's  son  was  subject  to  be 
devested,  upon  the  sole  contingency  of  the 
son  dying  without  leaving  issue  in  esse  at 
the  life  tenant's  death,  in  favor  of  his 
sisters  and  other  devisees  then  living. 
This  contingency  never  happened.  There- 
fore, in  consonance  with  the  testator's 
intention  and  the  soundest  reason,  there  be- 
ing no  devise  to  the  children  of  the  son,  the 
latter's  vested  remainder  share  became  ab- 
solute and  indefeasible  upon  his  dying  before 
the  life  tenant,  leaving  issue  in  esse  at  the 
life  tenant's  death  {Besant  v.  CoXy  L.  R.  6 
Ch.  Div.  604, —  which  is  directly  in  point), 
or  upon  his  surviving  the  life  tenant,  with 
or  without  children,  \Chich  supports  the  im- 
mediate preceding  principle  {Ibid.;  Bonser 
V.  Cox,  6  Beav.  82;  M'Graw  v.  Davenport, 
6  Port.  [Ala.]  319;  Williamson  v.  Cham- 
berlain, 10  X.  J.  Eq.  373,  approved  in  Bald- 
vin  V.  Taylor,  37  N.  J.  Eq.  83;  McGormick 
V.  McElligott,  127  Pa.  230,  17  Atl.  896,  and 
the  cases  cited  in  the  circuit  judge's  opin- 
ion. Lee  V.  Mmmford,  19  Ky.  L.  Rep.  1585, 
44  S.  W.  91;  Weakley  v.  Banna,  21  Ky.  L. 
Rep.  450,  61  S.  W.  570;  Forsythe  v.  Lan- 
sing, 22  Kv.  L.  Rep.  1064,  69  S.  W.  854). 
And,  even  if  the  will  in  this  case  had  made 
the  vested  remainder  interest  of  the  son  de- 
feasible by  an  express  devise  to  his  chil- 
dren in  case  of  his  death,  his  death  would 
mean  a  dying  within  the  lifetime  of  the  life 
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tenant,  and  hence  his  children  could  not  take 
under  the  express  contingent  devise  to  them 
if  he  survived  the  life  tenant,  because  his 
remainder  share  would  then  vest  in  him  in- 
defeasibly. Bartleti  v.  Bartlett,  33  Ga. 
Supp.  174  (construing  the  third  item  with 
the  fourth,  fifth,  and  sixth  items  of  the  will 
in  that  case) ;  Bailey  v.  Ross,  66  Ga.  354, 
303-365,  and  the  cases  cited  on  latter  page; 
Uervey  v.  McLaughlin,  1  Price,  264,  16  Re- 
vised Rep.  713;  Galland  v.  Leonard,  1 
Swanst.  161,  18  Revised  Rep.  44;  Olivant  v. 
Wright,  L.  R.  1  Ch.  Div.  346;  Vidal  v.  Ver- 
dier,  Speers  Eq.  402;  Qalway  v.  Bryce,  10 
Misc.  256,  30  N.  Y.  Supp.  985.  And  the 
cases  of  Usiy  v.  Hohhs,  58  Ga.  32;  Doty  v. 
Wray,  66  Ga.  153;  Lufhurrotc  v.  Koch,  75 
Ga.  448;  Clark  v.  Henry,  L.  R.  11  Eq.  222, 
227,  228;  Bishop  v.  McClelland,  44  N.  J. 
Eq.  450,  1  L.  R.  A.  551,  16  Atl.  1 ;  Wolfe 
v.  VanNostrand,  2  N.  Y.  438-442;  Fields  v. 
Whitfield,  101  N.  C.  305,  7  S.  E.  780;  togeth- 
er with  3  Jarman,  Wills,  Randolph  &  T.'s 
ed.  611,  and  Smith,  Executory  Interest,  § 
«o8, — also  give  light  in  support  of  the  prin- 
ciples here  discussed. 

The  children  of  the  testator's  son  take  no 
estate  under  the  will,  either  expressly  or  by 
implication;  and  the  latter  class  of  estates 
are  not  favored.  McCord  v.  Whitehead,  98 
Ga.  385,  25  S.  E.  767.  This  rule  as  to  es- 
tates by  implication  applies  with  especial 
force  to  the  case  at  bar,  as  there  is  no  in- 
tent whatever  on  the  part  of  the  testator 
to  give  his  son  a  lesser  estate  than  a  re- 
mainder in  fee  in  his  whole  share,  which  was 
only  to  be  devested,  in  favor  of  the  testator's 
other  children  and  remaindermen,  upon  the 
contingency  hereinbefore  explained,  which 
never  happened.  The  existence  of  the  son's 
children  at  the  time  of  the  death  of  the  life 
tenant,  he  having  died  before,  simply  fulfils 
one  of  the  provisions  in  the  testator's  will, 
whereby  the  son's  remainder  share,  which 
was  defeasibly  vested,  would  then  become  in- 
defeasible. If  he  had  made  no  deed  to  his 
remainder  interest,  his  children  in  life  at 
the  time  of  the  death  of  the  life  tenant  would 
have  taken  his  then  indefeasible  remainder 
share  by  inheritance  from  him.  But  his 
deed,  on  account  of  his  leaving  children  in 
esse  at  the  death  of  the  life  tenant,  which 
then  made  his  remainder  absolute,  passed 
that  absolute  interest  to  his  grantee.  This 
principle  is  upheld  in  Ohewning  v.  Shumate, 
100  Ga.  752,  753,  32  S.  E.  544;  Davis  v.  HoU 
lingsworth,  113  Ga.  210,  38  S.  E.  827,  and 
Oliver  v.  Powell,  114  Ga.  592,  40  S.  E.  826, 
It  is  only  when  the  defeasible  remainder  in- 
terest of  a  testator's  child  who  dies  before 
the  life  tenant  is  expressly  given  in  that 
contingency  to  his  children,  that  his  deed 
made  during  the  life  tenancy  would  not  con- 
vey the  absolute  fee  at  the  life  tenant's  death 
as  against  his  children  surviving  the  latter 
period.  Galicay  v.  Bryce,  10  Misc.  255,  30 
N.  Y.  Supp.  985,  986. 

3.  We  arc  thus  brought  to  a  consideration 
of  the  remainder  interests  of  the  five  daugh- 
ters who  married  after  the  testator's  death, 
ond  survived  the  life  tenant,  with  children 
then  living.     After  first    giving    to    these 
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daughters,  together  with  his  Bon,  each  by 
name,  a  vested  remainder  in  his  whole  es- 
tate, to  be  equally  divided  among  them  at 
the  death  of  the  life  tenant,  tlie  testator 
says:  "My  effects  thus  going  into  the  hands 
of  my  said  daughters  not  to  be  subject  to 
the  conti'ol  of  any  husband,  but  the  same 
to  belong  to  my  said  daughters  and  their 
children.  And  in  case  ei&er  of  my  said 
six  children  should  depart  this  life  without 
leaving  issue,  then  their  part  of  my  estate 
to  be  equally  divided  between  my  other  chil- 
dren, to  be  controlled  in  the  same  way  as 
first  above  directed/'  The  vital  question 
here  presented  is,  Does  this  devise  in  re- 
mainder create  an  estate  tail  in  the  daugh- 
ters, which  would  give  them  the  fee  under 
our  act  of  December  21,  1821  (Cobb's  Digest, 
IGO),  or  does  it  create  a  tenancy  in  com- 
mon between  the  daughters  and  their  chil- 
dren bom  up  to  and  livingr  at  the  time  of 
the  vesting  of  the  remainder  in  possession 
at  the  death  of  the  life  tenant?  The  an- 
swer to  this  question  depends  upon  whether 
the  word  "children"  in  the  phrase  "and 
their  children"  was  used  in  the  sense  of  a 
word  of  limitation  or  not.  There  is  no 
middle  ground.  We  think  that  the  testator 
clearly  intended  to  create  the  estate  last 
mentioned,  and  that  such  intention  violated 
no  rule  of  law  in  force  at  his  death  or  at 
any  other  time.  If  the  devise  had  been  of 
an  immediate  estate,  to  vest  in  interest  and 
in  posseseiiMi  at  the  death  of  the  testator, 
as  directly,  in  the  first  place,  to  a  daughter 
and  her  children  (the  daughter  having  no 
children  when  the  will  to<3c  effect),  tnere 
could  then  be  no  doubt  that  such  devise 
would  create  an  estate  tail  in  the  daugh- 
ter. One  of  the  rules  in  Wild*8  Ca^e,  6 
Coke,  17,  and  its  meaning  is  thus  stated  in 
3  Jarraan,  Wills,  Randolph  &  T.'s  ed.  174: 
"Where  lands  are  devised  to  a  person  and 
his  children,  and  he  has  no  child  at  the 
time  of  the  devise,  the  parent  takes  an  estate 
tail;  for  it  is  said:  'the  intent  of  the  de- 
visor is  manifest  and  certain  that  the  chil- 
dren (or  issues)  should  take,  and  as  imme- 
diate devisees  they  cannot  take,  because  they 
are  not  in  renvm  natura,  and  by  way  of  re- 
mainder they  cannot  take,  for  that  was  not 
his  (the  devisor's)  intent,  for  the  gift  is 
immediate;  therefore  such  words  shall  be 
taken  as  words  of  limitation.* "  The  modi- 
fication of  this  rule,  as  sujfgested  by  Jar- 
man  (Id.  177),  so  that  children  living  at 
the  death  of  the  testator,  when  the  will 
takes  effect,  would  not  be  excluded  as  pur- 
chasers in  an  immediate  devise  in  interest 
and  possession  at  the  testator's  death  to  A 
and  his  children,  has  been  approved  in  this 
state,  whereby  such  children  and  their  par- 
ent would  take  as  tenants  in  common.  Hoyle 
V.  Jones,  35  Ga.  40,  80  Am.  Dec.  273;  Gil- 
lespie V.  Schuman,  62  Ga.  252;  Ewing  v. 
Shropshire,  80  Ga.  384.  385,  7  S.  E.  554.  As 
thus  modified,  and  applying  it  to  such  im- 
mediate devises  or  grants  in  cases  where  A 
has  no  child  living  at  the  testator's  death 
or  at  the  execution  and  delivery  of  the  deed, 
the  aforesaid  rule,  by  which  A  then  takes 
an  estate  tail,  has  been  followed  by  many 
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decisions  of  this  court  and  adopted  into  our 
Code.  Civil  Code,  9  3085;  Etoing  v.  Shrop- 
shire, 80  Ga.  374,  7  S.  E.  554;  Estill  v. 
B(crs,  82  Ga.  608,  9  S.  E.  596;  Baird  v. 
Brookin,  86  Ga.  709,  712,  12  L.  R.  A.  157, 
12  S.  E.  981;  McCord  v.  Whitehead,  98  Ga. 
385,  25  S.  E.  767 ;  Hollis  v.  Lawton,  107  Ga. 
102,  32  S.  E.  846.  If  the  devise  were  to  A 
for  life,  and  after  A's  death  to  B  and  her 
children,  without  more  (B  having^  no  chil- 
dren at  testator's  death),  the  devise  might, 
though  we  are  not  called  on  by  the  facts 
in  the  case  at  bar  to  say  it  necessarily 
would,  create  an  estate  tail  in  B,  on  the  as- 
sumption that  "children"  In  the  phrase  "and 
her  children,"  unexplained  by  preceding,  as- 
sociated, or  superaaded  words,  was  used  in 
the  sense  of  "issue"  generally,  and  therefore 
a  word  of  limitation,  as  held  in  Butler  v. 
Kalston,  69  Ga.  485.  Jarman,  in  his  work 
on  Wills,  Randolph  &  T.'s  cd.  178,  thus 
speaks  of  a  principle  which  he  thought 
ought  to  apply  to  devises  in  remainder  to 
A  and  his  children  simpliciter:  "If  the  lit- 
eral terms  of  the  rule  in  Wild's  Case  can  be 
departed  from  in  the  manner  suggested  in 
order  to  give  effect  to  its  spirit,  it  would 
seem  to  follow  that  the  parent  would  nev- 
er be  held  to  take  an  estate  tail  if  there 
were  a  child,  who,  according  to  the  estab- 
lished rules  of  construction,  could  have  tak- 
en jointly  with  the  parent.  Consequently, 
if  the  devise  were  future,  so  that  all  chil- 
dren coming  in  esse  before  the  period  of 
vesting  in  possession  wx>uld  be  entitled,  the 
rule  which  mokes  the  parent  tenant  in  tail 
would  (if  at  all)  only  come  into  operation 
in  the  absence  of  any  such  objects.  In 
Broadhurst  v.  Morris,  2  Bam.  &  Ad.  11,  the 
rule  seems  to  have  been  applied  to  a  de- 
vise of  this  description,  but  tnis  peculiarity 
in  the  case  does  not  appear  to  have  attracted 
attention."  And  "tnis  peculiarity  in  the 
case"  was  not  considered  in  our  own  case 
of  Butler  v.  Ralston.  The  principle  thus  re- 
ferred to  by  Jarman  is  upheld  in  the  recent 
case  of  Mitchell  v.  Mitchell,  73  Conn.  303, 
47  Atl.  325,  and  is  intimated  to  be  correct 
in  the  later  case  of  Childers  v.  Logan,  23 
Ky.  L.  Rep.  1239,  65  S.  W.  124.  But  if  this 
principle  is  not  applicable  in  cases  like  But- 
ler V.  Ralston  (and  we  do  not  now  hold  that 
it  is),  such  cases  are  no  authority  in  the 
case  at  bar,  where  the  will  contains  asso- 
ciated and  superadded  words  explaining  the 
sense  in  which  the  Vord  "children"  was 
used.  In  Gahoury  v.  McOovern,  74  Ga,  146, 
the  case  of  Butler  v.  Ralston  is  expressly  re- 
ferred to,  and  thus  distinguished:  "It  is 
sufficient  to  reply  that  .  .  .  there  were 
no  superadded  words  to  show  that  the  maker 
of  the  instrument  intended  that  the  words 
used  should  be  construed  to  be  words  of 
purchase,  and  not  of  limitation."  The  de- 
cision in  Butler  v.  Ralston  itself  fully  rec- 
ognizes the  principle  that  the  word  "chil- 
dren," in  a  devise  to  A  and  his  children,  can 
be  shown  to  be  a  word  of  purchase  by  ex- 
planatory words  in  other  parts  of  the  will. 
It  cannot  be  questioned,  certainly  in  this 
state,  that  words  of  limitation  in  one  partic- 
ular clause  of  a  will  or  deed,  which,  stand- 
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ing  alone,  create  an  express  estate  tail,  un- 
der either  the  rule  in  \Vild*8  Case  or  that  in 
Shelley's  Case  [1  Coke,  88],  may  be  ex- 
plained by  other  and  superadd^  words  in 
the  instrument  to  mean  a  word  of  purchase, 
which  will  prevent  an  estate  tail.  Dudley 
V.  Mallery,  4  Ga.  61-63;  Benton  v.  Patter- 
son, 8  Ga.  151,  152;  Kemp  v.  Daniel,  8  Ga. 
585,  387;  Dudley  v.  Porter,  16  Ga.  615-619; 
Williama  v.  Allen,  17  Ga.  81,  82;  Sharman 
V.  Jackson,  30  Ga.  224;  Gahoury  v.  McGov- 
^rn,  74  Ga.  142-147.  As  is  said  in  Benton 
V.  Patterson,  which  exemplifies  the  rulings 
in  the  other  cases:  "The  whole  will  must 
be  considered  together,  and  it  will  not  do  to 
rest  the  construction  upon  any  particular 
clause."  The  principle  referred  to  in  3  Jar- 
man.  Wills,  Randolph  &  T.'s  ed.  239,  that  a 
mere  limitation  over  upon  a  definite  failure 
of  issue  at  the  death  of  the  first  taker  will 
not  explain  the  word  "issue"  in  the  antece- 
dent devise  to  A  and  his  issue  if  A  has  no 
issue,  but  will  ingraft  a  contingency  upon 
the  estate  first  devised,  clearly  applies  to 
such  devises  which  take  e£fect  in  possession 
at  the  testator's  death.  In  England  such 
devises  give  A  an  estate  tail,  with  remain- 
der over  expectant  upon  the  happening  of 
the  contingency  (Ihid.) ;  and,  if  only  per- 
sonalty is  bequeathed,  A  takes  the  fee,  sub- 
ject to  be  devested  in  favor  of  the  executory 
legatees  upon  his  dying  without  a  child. 
Lyon  V.  Mitchell,  1  Madd.  467.  The  Eng- 
lish rule  as  to  personalty  in  such  cases  has 
been  followed  in  Georgia  as  to  realty  also, 
find  we  have  an  illustration  of  this  principle 
in  the  case  of  Davis  v.  Hollingstcorth,  113 
<Ja.  210.  38  S.  E.  827.  Yet  even  in  such 
^ases  the  vice  chancellor  in  Lyon  v.  Mitch- 
-til  (page  481)  said  that  the  extent  of  the 
«^tate  given  under  the  first  devise  is  to  be 
governed  by  the  words  in  the  limitation 
over,  "where  they  bear  upon,  and  unite 
with,  and  tend  to  affect  the  construction  of 
the  prior  words,  and  which  in  many  cases 
may  enable  us  to  come  to  a  conclusion  re- 
specting it."  He  also  said  (pp.  472,  473) 
that  a  devise  to  A  and  his  issue  as  tenants 
in  common  would  be  another  mode  of  show- 
ing a  legal  intention  on  the  part  of  the  tes- 
tntor  not  to  create  an  estate  tail;  but  we 
think  this  would  apply  to  estates  vesting  in 
possession  at  some  period  after  the  testa- 
tor's death,  rather  than  at  his  death.  There 
are  doubtless  cases  which  hold  that  the 
principle  last  mentioned  above  h^  Jarman 
also  applies  where  there  is  a  remainder  to  A 
and  his  issue,  or  heirs  of  his  body,  or  chil- 
dren (A  having  none),  with  a  naked  limi- 
tation over  at  his  death,  whenever  that 
might  occur,  without  issue  or  children;  for, 
in  such  ca^es  death  would  not  be  confined 
tt}  a  dying  before  the  life  tenant;  there 
would  be  no  substituted  devisees  to  take  the 
remainder  indefeasibly  at  the  death  of  the 
life  tenant,  and  therefore  no  children  of  A 
who  could  take  an  estate  in  common  with 
him  when  the  life  estate  terminated.  That 
courts  will  lay  hold  of  any  legitimate  facts 
or  words  to  uphold  the  intention  of  the  tes- 
tator not  to  create  an  estate  tail  is  also 
shown  in  the  distinction  made  between  an 
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immediate  devise  in  possession  to  A  and  his 
children  and  a  remainder  to  A  and  his  chil- 
dren without  a  gift  over,  and  A,  in  each 
case,  has  a  child  living  when  the  will  was 
made  or  the  testator  died.  In  an  immedi- 
ate devise  (that  is,  to  take  effect  in  posses- 
sion at  the  death  of  the  testator)  to  A  and 
his  children,  and  A  has  a  child  living,  A  and 
this  child  would  take  as  joint  tenants  in 
England,  under  one  of  the  rules  or  resolu- 
tions in  Wild*8  Case,  6  Coke,  17,  18;  3  Jar- 
man,  Wills,  Randolph  &  T.'s  ed.  179;  and  as 
tenants  in  common  in  (jreorgia.  Gillespie  v. 
Schuman,  62  Ga.  252;  Swing  v.  Shropshire, 
80  Ga.  384,  385,  7  S.  E.  554.  After-born 
children  would  be  excluded.  Ibid.  The  lat- 
ter children,  not  being  in  rerum  natura, 
could  not  acquire  the  le^l  title  to  an  im- 
mediate estate  in  possession,  and  they  could 
not  take  a  remainder,  for  such  was  not  the 
devisor's  intent.  On  the  other  hand,  if  the 
devise  is  to  A  for  life,  and  at  A's  death  to 
B  and  her  children,  and  B  l^d  a  child  living 
wlien  the  will  was  made  or  the  testator  died, 
not  only  that  child,  but  all  other  children 
born  up  to  and  living  at  the  death  of  the 
life  tenant  would  take  the  remainder  joint- 
ly or  in  common  with  their  parent.  Oates 
V.  Jackson,  2  Strange,  1172;  Annahle  v. 
Patch,  3  Pick.  363.  This  last  ruling  is 
made  independent  of  any  rule  in  Wild*s 
Case.  It  is  based  upon  the  fact  that,  as 
there  was  a  child  in  life  when  the  will  was 
made  or  the  testator  died,  he  intended  all 
children  of  B  to  take  as  purchasers  when 
tho  remainder  vested  in  possession,  and  that 
this  intent  is  upheld  by  the  well-known 
rules  of  law  that  a  remainder  to  unborn 
children  is  legal,  and  that  all  children  born 
up  to  and  living  at  the  time  fixed  for  the 
vesting  of  the  remainder  in  possession  are 
entitled  to  take  «&  purchasers.  Even  in 
England,  where  the  intention  of  the  testator 
is  presumed  in  favor  of  the  creation  of  an 
estate  tail,  the  courts  in  cases  of  a  remain- 
der to  A  and  his  issue  or  children  (A  hav- 
ing no  child  when  the  will  was  made  or  the 
testator  died)  g^ve  effect  to  other  words  in 
the  will  to  restrict  the  word  "issue"  or 
"children"  to  a  word  of  purchase.  In  Hock- 
ley V.  Matchey,  3  Bro.  Ch.  82,  the  devise  was 
to  the  testator's  wife  during  her  life ;  at  her 
death  to  the  testator's  son  and  to  his  issue 
lawfully  begotten  or  to  be  begotten,  to  be 
divided' among  them  as  he  (the  son)  thought 
fit;  and,  if  the  son  died  without  issue,  then 
to  the  children  of  the  testator's  sisters. 
The  lord  chancellor  said:  "He  [the  testa- 
tor] did  not  mean  the  estate  to  go  as  an  es- 
tate tail,  but  that  the  children  should  take 
distributively,  in  which  case  they  must  take 
as  purchasers;  and  the  consequence  is  that 
Richard  [the  son]  took  only  an  estate  for 
life.  ...  In  order  to  take,  they  [the 
children]  must  be  alive  at  the  death  of 
Richard  [the  son].  .  .  .  It  is  sufficient 
that  the  division  must  take  place  at  the 
death  of  Richard  [the  son],  which  is  within 
the  rules." — ^that  is,  as  against  a  perpetuity. 
If  it  had  been  possible  under  the  terms  of 
the  will  in  Hockley  v.  Mawhey  to  restrict 
children  of  the  son  to  those  living  at  the 
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life  tenant's  death,  when  the  son  and  his 
children,  if  any,  would  then  take  the  re- 
mainder indefeasibly,  could  a  reasonable 
doubt  exist  that  the  court  would  have  held 
that  the  remainder  absolutely  vested  in  pos- 
session in  the  son  and  his  children  then  liv- 
ing? We  think  not,  because  such  devise  in- 
cluding the  children  would  not  only  be 
within  the  rule  showing  no  perpetuity,  but 
the  children  would  be  in  existence  to  share 
in  the  division  of  the  remainder  indefeasibly 
at  the  life  tenant's  death.  And  such  a  con- 
struction would  be  more  readily  adhered  to 
in  this  state,  where,  as  held  in  Dudley  v. 
Mallery,  4  Ga.  62;  Benton  v.  Patterson,  8 
Ga.  151;  Robert  v.  West,  15  Ga.  145,  146; 
and  Dudley  v.  Porter,  16  Ga.  616,— the  inten- 
tion of  testators  is  not  to  be  presumed  in 
favor  of  the  creation  of  estates  tail. 

In  the  case  at  bar  the  words  of  the  testa- 
tor, associated  with  the  devise  in  remainder 
to  his  daughters,  to  belong  to  them  and  their 
children,  and  the  superadded  words  imme- 
diately subjoined  thereto,  show  beyond  all 
doubt  that  the  word  "children"  was  used  by 
1dm  as  a  word  ©f  purchase,  which  utterly 
precludes  an  estate  tail  in  the  daughters. 
The  testator  first  provides  that  at  the  death 
of  his  wife,  the  liie  tenant,  his  whole  estate 
is  to  be  equally  divided  among  his  six  chil- 
dren, one  son  and  five  daughters,  whom  he 
specifically  names.  Then  he  adds:  "My 
said  effects  thus  going  into  the  hands  of  my 
said  daughters  [that  is,  at  the  death  of  the 
life  tenant]  not  to  be  subject  to  the  control 
of  any  husband,  but  the  same  to  belong  to 
my  said  daughters  and  their  children."  The 
testator  here  evidently  meant  that  the  prop- 
erty should  belong  "to  his  daughters  and 
tlieir  children  living  at  the  life  tenant's 
death,  for  the  distributive  word  "belong," 
which  is  a  word  of  ownership,  applies  to  the 
children  as  well  as  to  their  mothers,  and 
the  death  of  the  life  tenant  is  the  time  fixed 
by  his  preceding  words  for  this  distribution 
of  his  whole  estate  to  be  made  indefeasibly. 
"The  primary  definition  of  the  word  ^belong* 
is  *to  be  the  property  of.' "  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  915.  "To  be  the  prop- 
erty of"  the  children,  they  must  take  as  pur- 
chasers, and  the  mode  of  their  taking  in  this 
state  would  be  in  common  with  their  moth- 
ers. The  devise,  then,  down  to  this  point, 
is  certainly  as  strong  as  one  made  m  re- 
mainder to  A  and  her  children  as  tenants  in 
common;  and  "the  provision  that  they 
should  take  as  tenants  in  common  .  .  . 
shows  very  distinctly  that  the  testator  was 
contemplating  sometning  very  different  from 
an  estate  tail."  Doe  ex  dem.  Strong  v.  Goff, 
11  East,  671.  Moreover,  the  legal  estate  in 
remainder  is  not  devised  directly  to  his 
daughters  and  their  children.  On  the  con- 
trary, it  goes  into  the  hands  of  the  daugh- 
ters* at  the  death  of  the  life  tenant,  to  be- 
long to  them  and  their  children.  These 
words  create  a  trust,  and  make  the  daugh- 
ters trustees  for  their  children,  if  any, 
Civil  Code,  §  4138;  27  Am.  &  Eng.  Enc.  Law, 
p.  3,  and  note  3:  Gordon  v.  Green,  10  Ga. 
535  (6),  541.  The  will  made  pjovision  for 
the  daughters  to  hold  the  legal  estate  of 
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their  own  portions,  as  well  as  the  portions 
to  belong  to  their  children,  free  from  the 
control  of  their  husbands.  They  were  capa- 
ble of  acting  as  trustees  for  their  children. 
27  Am.  &  Eng.  Enc.  Law,  pp.  16,  20.  And 
even  if  they  were  incompetent,  for  any  rea- 
son, to  act  as  such  trustees,  a  court  of 
equity  would  appoint  trustees  to  execute  tlie 
trusts.  Ibid,;  Civil  Code,  §  3179.  A  trust 
for  unborn  children  to  take  in  remainder  i» 
legal,  just  as  a  remainder  for  unborn  chil- 
dren without  a  trust  is  legal.  And  the 
trust  would  continue  executory  after  the  ter- 
mination of  the  life  estate  only  until  the 
children  became  of  legal  age,  when  the  law 
itself  would  execute  the  trust,  and  divide  the 
property  without  any  act  on  the  part  of 
the  trustee.  The  fact  that  the  husbands  of 
the  testator's  daughters  in  Toole  v.  Perry,  80 
Ga.  681,  7  S.  E.  118,  were  made  trustees  of 
the  remainders  devised  to  the  daughters  and 
their  children  was  one  of  the  reasons  com- 
mented on  in  Baird  v.  Brookin,  86  Ga.  716,. 
12  L.  R.  A.  157,  12  S.  E.  981,  for  holding 
that  "children,"  in  Toole  v.  Perry,  was  used 
as  a  word  of  purchase.  Such  reason  cer- 
tainly applies  with  much  greater  force  in 
the  case  at  bar,  where  the  property  is  ex- 
pressly directed  to  go  into  the  hands  of  the 
daughters  themselves  at  the  death  of  the 
life  tenant,  to  belong  to  them  and  their  chil- 
dren, which,  as  best  comporting  with  reason 
and  the  intention  of  the  testator,  means  a 
trust  for  the  daughters'  immediate  descend- 
ants in  esse  at  the  death  of  the  life  tenant, 
when  the  testator's  whole  estate  was  to  be 
divided  indefeasibly,  and  not  a  trust  for  the 
daughters  to  hold  for  their  issue  in  infini- 
tum. The  words,  Uien,  of  the  testator  thus- 
far  alone  strongly  indicate,  if  they  do  not 
conclusively  show,  that  when  he  made  his 
will  "he  had  in  mind  a  class  of  persons  [to* 
wit,  children  of  his  daughters]  who  might 
thereafter  be  born"  {Hollis  v.  Lawton,  107 
Ga.  106,  32  S.  E.  846),  and  \^ithin  the  pe- 
riod, too,  fixed  by  him  for  the  distribution 
of  his  entire  property  in  remainder  indefeas- 
ibly. But,  to  put  his  meaning  beyond  the 
pale  of  doubt,  the  testator  shows  by  his  su- 
peradded words  how  and  to  whom  any  such 
remainder  share  shall  go  at  the  life  tenant's 
death,  by  substitution,  if  either  of  his  daugh- 
ters should  die  before  the  life  tenant  without 
a  child  surviving  the  life  tenant's  death. 
Immediately  subjoined  to  the  devise  in  re- 
muinder  to  go  into  the  hands  of  his  daugh- 
ters at  the  death  of  the  life  tenant,  to  be-  • 
long  to  them  and  their  children,  he  says: 
"And  in  case  either  of  my  said  six  children 
should  depart  this  life  [that  is,  before  the 
life  tenant]  without  leaving  issue  [tliat  is, 
in  esse  at  the  death  of  the  life  tenant],  then 
their  part  of  my  estate  to  be  equally  divided 
between  my  other  children;"  that  is,  the  tes- 
tator's other  children  living  at  the  death  of 
the  life  tenant,  which  is  the  period  fixed  by 
the  testator  for  the  distribution  of  his  whole 
estate  indefeasibly,  as  shown  by  the  con- 
struction hereinbefore  placed  upon  this 
clause  of  the  testator's  will  in  deciding  the 
nature  of  his  son's  remainder  interest.  And 
then  the  testator  makes  the  final   and  im- 
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portant  provision  that  anv  remainder  share 
thus  taken  by  his  other  children,  as  substi- 
tuted devisees,  at  the  life  tenant's  death  is 
*'to  be  controlled  in  the  same  way  as  first 
above  directed;"  that  is,  just  as  the  re- 
mainder shares  to  the  son  and  to  the  five 
daughters  were  previously  given  down  to  the 
devesting  clause,  to  wit,  if  his  son  survived 
the  life  tenant,  with  or  without  children,  he 
should  then  take  an  equal  part  of  any  de- 
vested remainder  share  by  substitution,  and 
also  his  own  specific  remainder  share  abso- 
lutely; if  any  daughter  survived  the  life 
tenant,  without  children,  she  should  then 
take  an  equal  part  of  any  devested  re- 
mainder share  by  substitution,  and  also  her 
own  specific  remainder  share  absolutely,  al- 
though children  might  afterwards  be  bom 
to  her;  and  if  any  daughter  survived  the  life 
tenant,  with  diildren,  she  should  then  re- 
ceive into  her  hands  an  equal  part  of  any 
devested  remainder  share  by  substitution, 
and  also  the  specific  remainder  share  first 
devised  to  go  into  her  hands  at  the  life  ten- 
ant's death,  to  belong  to  her  and  her  chil- 
dren (that  is,  her  children  then  living)  ab- 
solutely. No  person  who  was  intended  by 
the  testator  to  take  could  by  law  take  any 
part  of  his  property  after  its  division,  or 
the  life  tenant's  death,  for  that  division  was 
to  be  of  the  testator's  whole  estate,  indefeas- 
ibly.  The  devises,  then,  in  remainder  to 
each  daughter,  to  belong  to  her  and  her  chil- 
dren, are  to  a  collection  of  persons,  uncer- 
tain in  niunber,  to  be  ascertained  at  the 
death  of  the  life  tenant;  and,  whether  such 
persons  be  called  a  class  per  se  or  not,  the 
legal  conclusion  which  we  have  reached 
would  necessarily  follow.  "A  number  of 
persons  are  popularly  said  to  form  a  class 
when  they  can  be  designated  by  some  general 
name  as  'children,'  'grandchildren,'  'neph- 
ews,' but  in  legal  language  the  question 
whether  a  gift  is  one  to  a  class  depends,  not 
upon  these  considerations,  but  upon  the 
mode  of  gift  itself,  namely,  that  it  is  a  gift 
of  an  aggregate  sum  to  a  body  of  persons 
luicertain  in  number  at  the  time  of  the  gift, 
to  be  ascertained  at  a  future  time,  and  who 
are  all  to  take  in  equal  or  in  some  other  defi- 
nite proportions,  the  share  of  each  being  de- 
pendent for  its  amount  upon  the  ultimate 
number  of  persons."  1  Jarman,  Wills,  Ran- 
dolph &  T.'s  ed.  534.  And  while  a  remainder 
to  A  and  her  children  simpliciter  (A  having 
none  when  the  testator  died)  may  not  be  a 
devise  to  a  class,  yet  a  devise  in  remainder 
to  A  and  her  children  living  at  the  life  ten- 
ant's death,  or  of  an  estate  at  an  earlier  pe- 
riod of  distribution  after  the  testator's 
death,  may,  in  legal  effect,  be  called  one  to 
a  class  {Mitchell  v.  Mitchell,  73  Conn.  303, 
47  Atl.  326 )  ;  and  all  living  at  the  period 
of  distribution  will  take  equally,  unless  oth- 
erwise directed  by  the  testator  (Ibid,).  One 
of  the  principal  objections  sometimes  urged 
to  construing  "children,"  in  such  cases,  as  a 
word  of  purchase,  namely,  that  the  issue  of 
the  children  would  not  take  upon  the  latter's 
death  before  the  period  of  distribution,  finds 
no  place  or  lodgment  in  the  case  before  us, 
for  two  reasons:  First,  any  devested  re- 
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mainder  share  goes  to  the  testator's  own 
children  and  his  daughters  and  their  chil- 
dren, if  any,  by  substitution,  at  the  life  ten- 
ant's death,  neither  great-grandchildren  nor 
other  remote  kindred  being  the  objects  of  his 
bounty;  secondly,  in  a  case  of  substitution, 
like  this  one,  the  nonexistence  of  a  daughter 
and  her  children  at  the  death  of  the  life  ten- 
ant, though  she  might  have  had  children  be* 
fure  that  time,  would  not  pass  that  particu- 
lar share  to  the  heirs  of  such  daughter  or 
children,  because  the  testator  himself  desig- 
nates the  persons  who  shall  take  at  the  life 
tenant's  death  as  substituted  devisees. 

It  is  impossible  to  hold  that  the  testator's 
daughters  take  an  estate  tail,  which  would 
result  in  giving  to  them  the  absolute  fee,  un- 
der our  act  of  December  21,  1821,  because 
such  ruling  could  only  be  made  by  constru- 
ing the  devise  as  a  simple  and  naked  one  to 
A  and  her  children  or  issue  generally.  And 
we  cannot  hold  that  the  daughters  take  an 
estate  tail,  whereby,  under  the  act  of  1821, 
the  fee  given  would  be  made  determinable 
upon  a  mere  limitation  over  on  a  definite 
failure  of  issue  if  a  daughter  died  at  any 
time  without  a  child,  because  that  construc- 
tion would  include  a  postjf>onement  of  the 
vesting  of  the  remainder  in  possession  ab- 
solutely beyond  the  life  tenant's  death;  and 
because  there  is  no  limitation  over  in  this 
case,  but  a  mere  substitution,  to  take  effect 
at  the  death  of  the  life  tenant,  if  at  all. 
Therefore  the  logical  and  legal  conclusion  is 
that  the  remainder  shares  to  the  daughters 
go  into  their  hands  at  the  death  of  the  life 
tenant,  to  belong  to  them  and  their  children 
then  living  as  tenants  in  common;  and  that 
such  remainder  shares,  which  vested  in  in- 
terest in  the  daughters  at  the  testator's 
death,  consequently  open  to  take  in  their 
said  children  at  the  period  of  distribution. 
We  think  this  ruling  harmonizes  the  whole 
will,  and  also  upholds  the  rule  of  law  favor- 
ing the  vesting  of  remainders  indefeasiblv 
at  the  earliest  possible  period  of  time,  which 
the  intention  of  the  testator  in  this  case 
manifestly  follows.  W^e  may  add  that  "this 
belongs  to  a  class  of  cases  where  one  case 
seldom  i-ules  another,  for  the  reason  that 
each  will  must  be  interpreted  by  itself,  and 
does  not  depend  to  any  gi-eat  extent  on  prior 
interpretations  of  other  wills."  The  princi- 
ples in  the  case  of  Qaboury  v.  McGovern,  74 
Ga.  133,  explaining  the  word  "issue"  in  a 
prior  clause  to  the  testator's  unmarried 
daughter  and  her  issue  during  her  life  by 
the  superadded  words  to  mean  "children" 
and  a  word  of  purchase,  and  in  Toole  v. 
Peiry,  80  Ga.  681,  7  S.  E.  118,  showing  that 
a  devise  in  remainder  to  the  testator's 
daughter  and  her  children  included  children 
born  after  the  testator's  death,  and  also  by 
a  second  marriage,  and  living  at  the  period 
of  distribution,  on  the  strength  of  subse- 
quent words  presuming  that  the  testator 
meant  children  by  her  present  or  any  future 
husband,  apply  as  authority  in  the  case  un- 
der consideration.  These  cases  are  recog- 
nized as  correct  in  Hollis  v.  Lawton,  107  Ga. 
106,  32  S.  E.  846,  and  are  therein  distin- 
guished from  the  facts  in  that  case,  which 
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wab  the  grant  of  an  immediate  estate  in  pos- 
session to  A  and  her  children,  without  any 
explanatory  words,  and  it  was  there  cor- 
rectly held  that  no  child  born  after  the  es- 
tate vested  in  possession  was  entitled.  In 
Blankenhaker  v.  Woodruff,  97  Ky.  276,  30  S. 
W.  614,  the  testator  gave  a  life  estate  to  his 
wife,  with  a  remainder  to  three  daughters 
by  name  (one  of  them  being  unmarried), 
to  be  equally  divided  among  the  daughters 
upon  the  widow's  decease,  "for  their  &nefit 
and  the  benefit  of  the  heirs  of  their  natural 
bodies,  up  to  the  age  of  thirty  years  on  the 
part  of  each  of  said  heirs  of  their  natural 
bodies."  It  was  held  that  the  latter  words 
explained  the  preceding  words  "heirs  of 
their  natural  bodies"  to  mean  children  in 
esse  at  the  life  tenant's  death,  and  that, 
therefore,  each  daughter  took  a  fee-simple 
estate  in  remainder  jointly  with  her  chil- 
dren, if  she  had  any,  upon  the  death  of  the 
life  tenant. 

Among  the  cases  holding  tlutt  a  devise  to 
A  for  life,  with  remainder  to  B  and  his  chil- 
di*en  (B  having  no  child  at  the  time  of  the 
devise),  and,  if  B  dies  without  children  or 
i^sue,  then  to  C,  gives  B  an  estate  tail,  are 
liroadhurat  v.  Morris,  2  Barn.  &  Ad.  11; 
^Yood  V.  Baron,  1  East,  259;  Moore  v.  Qary, 
149  Ind.  61,  48  N.  E.  630;  and  Parkman  v. 
}io\cdoin,  1  Sumn.  359,  Fed.  Cas.  No.  10,763. 
They  are,  however,  all  clearly  distinguish- 
able in  their  facts  from  the  case  at  bar, 
which,  araoD^  other  things,  is  not,  like  them, 
a  case  of  a  limitation  over,  but  of  a  substi- 
tution, pure  and  simple,  to  take  effect,  if  at 
all,  at  the  life  tenant's  death.  In  Broad- 
hurst  V.  Morris  the  remainder  was  to  B  and 
his  lawfully  begotten  children  forever,  and 
iu  default  of  such  issue  at  his  decease  to  C. 
The  contention  was  that  the  limitation  over 
should  be  construed  as  if  a  comma  had  been 
placed  after  "issue,"  and  Uierefore  as  upon 
an  indefinite  failure  of  issue.  The  clause 
is  so  construed  by  Judge  Story  in  Parkman 
v.  Botcdoin,  1  Sumn.  369,  Fed.  Cas.  No.  10,- 
703.  And  this  court  construed  the  clause 
to  mean  an  indefinite  failure  of  issue  in 
^Viley  V.  Smith,  3  Ga.  565.  The  English 
court,  without  apparently  considering  the 
principle  as  to  what  persons  would  be  enti- 
tled at  the  time  for  the  remainder  to  vest  in 
possession,  and  there  being  nothing  to  show 
that  the  dying  of  B,  the  remainderman,  was 
referable  to  a  dying  within  the  lifetime  of 
the  life  tenant,  simply  delivered  a  four-line 
opinion  that  B  took  an  estate  tail.  In  Wood 
V.  Baron,  the  remainder  was  to  B,  to  hold 
as  a  place  of  inheritance,  to  her  and  her 
children  or  her  issue,  and,  if  she  die  leaving 
no  child  or  children,  or  if  the  latter  should 
die  without  issue,  then  to  C.  Lord  Kenyon 
thought  the  words  in  the  limitation  over 
meant  upon  an  indefinite  failure  of  issue, 
and  distinguished  it  from  several  cases  he 
cited  in  which  the  words  are  different  and 
upon  a  definite  failure  of  issue,  but  said  the 
court  would  consider  it.  Afterwards  the 
court  certified,  in  less  than  four  lines,  that 
li  took  an  estate  tail,  manifestly  because,  as 
Lord  Kenyon  had  intimated,  the  words  in 
the  limitation  over  imported  an  indefinite 
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failure  of  issue  under  the  common-law  rule 
of  construction,  and  this  was  no  doubt  the 
reason,  inasmuch  as  B  had  a  chil,d  in  life 
when  the  will  was  made  and  when  the  testa- 
tor died.  In  Moore  v.  Gary,  the  remainder 
was  to  B  and  his  issue,  being  his  own  chil- 
dren lawfully  begotten,  forever,  and,  upon 
his  dying  without  issue — ^that  is,  without 
heirs,  being  his  own  children  lawfully  begot- 
ten, living  at  his  death — ^to  C.  The  court 
held  that  both  the  antecedent  and  superadded 
clause  meant  an  indefinite  failure  of  issue, 
and  therefore  that  B  took  an  estate  tail.  In 
Parkman  v.  Boi/odoin  the  remainder  wus  to 
B  and  to  his  lawful  begotten  children  in  fee 
simple  forever,  but,  in  case  he  should  die 
without  children  lawfully  begotten,  to  C. 
The  opinion  was  rendered  by  Justice  Story, 
and  is  by  far  the  best  of  its  kind  of  which 
we  have  knowledge.  Like  the  other  cases 
hero  distinguished,  there  was  nothing  in  that 
case  confining  the  death  of  B.  within  the  life- 
time of  the  life  tenant.  Justice  Story  spoke 
of  a  remainder  being  an  immediate  estate, 
but  he  overlooked  the  wide  distinction  and 
consequent  results  between  a  remainder 
vested  in  interest  and  a  remainder  vested  in 
possession.  And  ne  finally  held  that  the 
limitation  over  meant  an  indefinite  failure 
of  issue,  which  made  the  word  "children"  in 
the  preceding  clause,  "and  his  children,"  re- 
tain its  original  sense  as  a  word  of  limita- 
tion, and  gave  B  an  estate  tail.  This  con- 
struction, w^hich  was  based  on  the  common- 
law  rule  existing  prior  to  the  English  wills 
act  that  went  into  effect  on  January  1,  1838, 
is  contrary  to  what  w^ould  be  decided  in  this 
state  since  our  act  of  1854,  which  changed 
the  meaning  of  all  such  phrases  into  a  defi- 
nite failure  of  issue,  and  therefore  Parkman 
V.  Botcdoin,  as  well  as  the  preceding  cases 
distinguished,  would  be  no  authority  in  this 
state  as  to  a  will  made  since  said  act,  e^^en 
on  an  identically  phrased  or  worded  will. 
There  are  other  cases  where  estates  were 
given  to  B  and  his  children,  to  vest  in  B  at 
twenty-one  years  of  age,  and,  if  he  died  be- 
fore twenty -one,  to  C,  in  which  it  was  held 
that  B  took  an  estate  tail, — as  in  Davie  v. 
Stevens,  1  Dougl.  321.  Besides  being  wholly 
unlike  the  case  at  bar,  a  reading  of  that  case 
will  show  that  B  was  never  even  married 
when  the  estate  vested  in  him  in  possession 
at  the  age  of  twenty-one.  From  what  we 
have  said  about  these  cases  it  is  seen  of  what 
little  value  precedents  are  in  construing  a 
will,  unless  the  facts  are  precisely  or  sub- 
stantially alike,  and  the  cases  decided  do  not 
omit  the  consideration  of  well-established 
and  apposite  rules  of  construction. 

It  follows  that  in  the  case  now  in  hand  a 
deed  executed  by  a  daughter  of  the  testator, 
which  conveyed  to  another  all  her  interest 
in  described  realty  which  belonged  to  the 
testator  at  his  death,  did  not  affect  the  in- 
tei-est  therein  of  her  children  who  were  in 
life  when  the  life  tenant  died.  From  the 
foregoing  it  follows  that  the  trial  judge 
correctly  held  that  the  petition  set  forth  no 
cause  of  action  in  behalf  of  the  plaintiffs 
who  are  the  children  of  the  testator's  son, 
but  that  he  erred  in  ruling  that  the  other 
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plaintiffs  who  are  the  children  of  the  daugh- 
tcra  of  the  testator  were  not  entitled  to  re- 
cover under  the  allegations  of  the  petition. 
Judgment  reversed. 


All  the  Justices  concur,  except  Little  and 
I<«wis,  JJ.,  absent. 

Petition  for  rehearing  denied. 
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^1.     A    hotel   bnlldlnar,    affixed   to  land, 
and  held  and  conireyed  -with  the  land 

upon  which  It  stands  as  real  estate,  cannot 
thereafter,  by  mere  agreement  of  the  parties, 
become  a  chattel  or  personal  property,  and 
be  legally  encumbered  by  a  chattel  mortgage, 
until  after  Its  severance  from  the  land. 
2.  A  chattel  mortvave  on  real  estate 
creates  no  lien  thereon,  as  the  provisions  of 
i  8885,  Rev.  Stat.,  as  amended,  are  a  pro- 
hibition against  mortgaging  real  estate  by 
chattel  mortgage. 

(December  4,  1902.) 

APPEAL  by  complainant  from  a  judgment 
of  the  District  Court  for  Kootenai 
County  in  favor  of  defendants  in  an  action 
to  enjoin  foreclosure  of  a  chattel  mortgage. 
Reversed. 

l*he  facts  are  stated  in  the  opinion. 

Mr.  Gharle*  L.  HeitnuuM  for  appellant: 

A  house  or  other  building  which,  from  its 
size,  or  the  materials  of  which  it  is  con- 
structed, or  the  manner  in  which  it  is  fixed 
^  the  land,  cannot  be  removed  without 
practically  destroying  it,  will  not  become  a 
mere  chattel  by  means  of  any  agreement 
which  can  be  made  concerning  it. 

Ford  V.  Cobb,  20  N.  Y.  344;  Hoyle  v. 
Plattsburgh  d  M.  R.  Co.  64  N.  Y.  315,  13 
Am.  Rep.  5^6;  Richardson  v.  Copeland,  6 
Ctray,  636,  66  Am.  Dec.  424;  Lyle  v.  Palm- 
ar, 42  Mich.  314,  3  N.  W.  921;  Docking 
V.  Frazell,  34  Kan.  29,  7  Pac.  618. 

Personal  chattels  which  have  become  fix- 
tures are  incorporated  in,  and  are  a  part 
of,  the  land  as  much  as  a  house  or  a  tree, 
until  an  actual  severance. 

Bond  V.  Coke,  71  N.  C.  97. 

The  execution  of  a  chattel  mortgage  on 
fixtures  does  not  create  a  severance. 

Richardson  v.  Copeland,  6  Gray,  536,  66 
Am.  Dec.  424;  Docking  v.  Frazell,  34  Kan. 
29,  7  Pac.  618;  Home  v.  Smith,  105  N.  C. 
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322,  11  S.  E,  373;  Voorhees  v.  McGinniSy 
48  N.  Y.  278;  Lavenson  v.  Standard  Soap 
Co.  80  Cal.  245,  22  Pac.  184;  McNally  v. 
Connolly,  70  Cal.  3,  11  Pac.  320;  Gray  v. 
Holdship,  17  Serg.  &  R.  413,  17  Am.  Dec. 
680;  Butler  v.  Page,  7  Met.  40,  39  Am.  Dee. 
757 ;  Roseville  Alia  Min.  Co.  v.  Iowa  Oulch 
Min.  Co.  15  Colo.  29,  24  Pac.  920. 

There  must  be  an  actual  severance  to 
make  it  a  personalty. 

Hull  V.  Hull,  1  Idaho,  361 ;  Hyatt  v.  Vin- 
cennes  Xat.  Bank,  113  U.  S.  416,  28  L.  ed. 
1012,  5  Sup.  Ct.  Rep.  573;  Knapp  v.  Jones, 
143  111.  375,  28  N.  E.  820,  32  N.  R  382; 
G^-ay  v.  Holdship,  17  Serg.  &  R.  413,  17 
Am.  Dec.  686. 

The  right  of  redemption  is  a  substantial 
right.  Our  statute  securing  this  right  of 
redemption  is  a  binding  rule  of  property, 
and  cannot  be  nullified  by  anf  agreement  of 
the   parties. 

BHne  v.  Hartford  F.  Ins.  Co.  96  U.  S. 
027,  24  L.  ed.  858. 

The  mortgagor  is  not  allowed  to  renounce 
beforehand  his  privilege  of  redemption. 

1  Jones,  Mortg.  §  251;  3  Pom.  £q.  Jur.  § 
1180;  15  Am.  &  Eng.  Enc.  Law,  p.  827. 

Under  the  registry  laws  of  this  state,  the 
chattel  mortgage  in  controversy  was  in  the 
nature  of  a  secret  lien  as  against  the  cred- 
itors of  Joseph  P.  Beeler. 

Tibbetts  v.  Home,  65  N.  H.  242,  15  L.  R. 
A.  56,  23  Atl.  145;  Karst  v.  Gane,  136  N.  Y. 
316,  32  N.  E.  1073;  Cardenas  v.  Miller,  108 
Cal.  250,  39  Pac.  783,  41  Pac.  472. 

Mr.  John  B.  Goode,  for  respondents: 

The  question  of  the  validity  of  this  chat- 
tel mortgage  cannot  be  raised  by  the  mort- 
gagor or  his  representative  in  this  case 
against  the  mortgagee. 

Jones,  Chat.  Mortg.  p.  126. 

Many  things  ordinarily  considered  fix- 
tures to  the  realty  may  become  to  all  in- 
tents and  purposes  personal  property  by 
agreement  of  all  parties  interested  in  both 
the  realty  and  the  fixtures. 

Jones,  Chat.  Mortg.  p.  124;  Smith  v. 
Waggoner,  50  Wis.  155,  6  N.  W.  568;  Ford 
V.  Cobb,  20  X.  Y.  344;  Godard  v.  Gould, 
14  Barb.  062 ;  Shell  v.  Haywood,  16  Pa.  523. 

The  limitation  to  the  right  to  change  the 
status  of  property  depends  only  upon  the 
essential  character  of  the  property  and  the 
manner    in    which    it    is    annexed,    e.    g., 


Note. — For  other  cases  in  this  series  con- 
sidering the  question  whether  buildings  placed 
on  land  are  fixtures  thereto,  see  Miller  v.  Wad- 
dingham  (Cal.)  11  L.  R.  A.  510;  Leonard  v. 
Cloagh  (N.  Y.)  16  L.  R.  A.  805 :  and  Pealcs  v. 
Hntchinson   (Me.)   59  L.  R.  A.  279. 

Ai  to  elTect  of  agreement  to  prevent  fixtures 
from  becoming  part  of  realty,  see  McFadden  v. 
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Allen  (N.  Y.)  10  L.  R.  A.  440;  Muir  v.  Jones 
(Or.)  19  L.  R.  A.  441,  and  note;  German  Sav. 
&  L.  Soc.  v.  Weber  (Wash.)  38  L.  R.  A.  267; 
Fuller- Warren  Co.  v.  Efarter  (Wis.)  58  L.  R.  A. 
603 :  Anderson  v.  Creamery  Paclcage  Mfg.  Co. 
(Idaho)  66  L.  R.  A.  555;  and  Schellenberg  v. 
Detroit  Heating  &  Lighting  Co.  (Mich.)  57  L. 
R.  A.  632. 
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whether  it  can  be  removed  without  serious 
damage  to  the  freehold  or  substantially  de- 
stroying its  own  quality  and  value. 

Ewell,  Fixtures,  68;  Fortmcui  v.  Ooepper, 
14  Ohio  St.  558;  Fard  v.  Cobb,  20  N.  Y. 
344;  Sheldon  v.  Edwards,  35  N.  Y.  283; 
VoorhccH  V.  McOinnis,  48  N.  Y.  278;  Ea4)es 
V.  Estea,  10  Kan.  314,  15  Am.  Rep.  345; 
Tifft  V.  Florton,  53  N.  Y.  377,  13  Am.  Rep. 
537. 

The  clear  tendency  of  modern  authority 
seems  to  give  pre-eminence  to  the  question 
of  intention  to  make  the  article  a  permanent 
accession  to  the  freehold,  and  other  tests 
seem  to  derive  their  chief  value  as  evidence 
of  such  intention. 

Ewell,  Fixtures,  22;  McDonald  v.  8hep- 
ard,  25  Kan.  112;  Eavea  v.  Eates,  10  Kan. 
314,  15  Am.  Rep.  345;  Hinkley  d  E,  Iron 
Co.  V.  Black,  70  Me.  473,  35  Am.  Rep.  346 ; 
Morris  v.  French,  106  Mass.  326;  Yater  v. 
Mullen,  24  Ind.  277. 

Whether  or  not  the  buildings  placed  upon 
real  estate  are  fixtures  is  governed  by  the 
manner  in  which  they  are  placed  thereon, 
—  the  use  or  purpose  of  the  buildings  in 
connection  with  the  real  estate;  but  prin- 
cipally by  the  intention  of  the  owner. 

Uennun  Sav.  d  L.  8oc.  v.  Weber,  16 
Wash.  95,  38  L.  R.  A.  267,  47  Pac.  224; 
HoH  County  Bank  v.  Tootle,  25  Neb.  408, 
41  X.  W.  291;  Bartholomew  v.  Hamilton, 
105  Mass.  239;  Sowden  v.  Craig,  20  Iowa, 
150,  96  Am.  Dec.  125;  Traders*  Bank  v. 
First  -Naf.  Bank,  6  Kan.  App.  400,  50  Pac. 
1098;  Deering  v.  Ladd,  22  Fed.  575;  Teaff 
V.  Heicitt,  1  Ohio  St.  511,  59  Am.  Dec.  655; 
Harkcij  v.  Cain,  69  Tex.  146,  6  S.  W.  637; 
Hi  Am.  &  Eng.  Enc.  Law,  p.  623. 

Sullivan,  J.,  delivered  the  opinion  of  the 
court : 

This  action  w^as  brought  to  enjoin  the 
sheriff  of  Kootenai  county  from  foreclosing 
a  chattel  mortgage  on  a  hotel  building  sit- 
uated in  Bonner's  Ferry,  under  the  provi- 
sions of  §§  3300-3393  of  the  Revised  Stat- 
utes, by  notice  and  sale,  and  to  have  said 
chattel  mortgage  declared  null  and  void. 
The  facts  are  substantially  as  follows:  On 
April  11,  1900,  Joseph  P.  Beeler  executed 
to  the  C.  C.  Mercantile  Company,  Limited, 
five  promissory  notes  amounting  in  the  ag- 
greiyate  to  $900,  and  to  secure  the  payment 
of  the  same  executed  said  chattel  mortgage 
on  the  hotel  building  known  as  the  "  In- 
ternational Hotel,"  situated  on  lots  1,  2, 
3,  and  4,  in  block  5,  first  addition  to  Bon- 
ner's Ferry,  Kootenai  county.  Said  hotel 
building  is  referred  to  as  personal  property 
in  said  mortgage.  Said  Beeler.  thereafter 
died,  and  Bridget  E.  Beeler  was  appointed 
administratrix  of  his  estate,  and  commenced 
this  suit  as  such  administratrix.  On  April 
11,  1901,  the  respondent  corporation  began 
proceedings  to  foreclose  said  chattel  mort- 
gage by  the  sheriff,  under  the  provisions  of 
tin  above-cited  sections  of  the  Revised  Stat- 
utes, and  this  action  was  commenced  for 
the  purpose  above  stated,  and  resulted  in  a 
judgment  in  favor  of  the  respondent  corpo- 
ration. The  pleadings  are  of  considerable 
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length,  but  the  main  issue  is  as  to  whether 
said  hotel  building  is  personal  property  or 
real  estate.  There  is  no  substantial  con- 
flict in  the  evidence.  The  evidence  shows 
that  said  hotel  building  is  a  large,  substan-^ 
tial,  two-story  frame  building,  consisting  of 
twenty  or  more  rooms.  A  part  of  it  had 
been  removed  to  said  lots,  and  a  part  built 
thereon  by  the  predecessors  of  Beeler.  It 
also  appears  that  said  lots  of  land,  together 
with  the  hotel  building,  had  for  some  time 
prior  to  the  date  of  said  chattel  mortgage 
been  owned,  conveyed,  occupied,  and  used 
by  the  grantors  of  Beeler  as  real  estate,  and 
on  April  11,  1900,  said  grantors,  by  warran- 
ty deed,  conveyed  said  hotel  building,  to- 
gether with  said  lots  of  real  estate,  to  said 
Beeler,  and  he  used,  held,  and  occupied  it 
as  real  estate  during  his  lifetime.  It  also 
appears  that  Lucas,  Markle,  and  Gray, 
grantors  of  said  Beeler,  had  encumbered 
said  real  estate  by  giving  a  real-estate 
mortgage  thereon  to  the  respondent  corpo- 
ration, and  that  said  lots  and  hotel  build- 
ing were  treated  as  real  estate  by  it.  It 
also  appears  that  said  Beeler  sold  and  con- 
veyed to  the  respondent  the  east  half  of  said 
lots,  with  the  agreement  and  understanding 
that  he  could  remove  said  hotel  building 
from  said  lots;  that  he  undertook  to  remove 
a  part  of  it, — the  kitchen, — but  was  pre- 
vented from  doing  so  by  an  adjoining  prop- 
erty owner,  and  then  moved  it  back  again. 
It  also  appears  that  said  chattel  mortgage 
is  dated  April  11,  1900,  and  the  deed  from 
Beeler  conveying  the  east  half  of  said  lots 
to  the  respondent  was  dated  April  12,  1900 ; 
that,  although  the  two  instruments  bear 
dilFerent  dates,  they  were  the  culmination  of 
a  single  agreement,  by  which  Beeler  had  the 
right  to  remove  said  building.  It  appears 
that  it  was  discussed  between  the  parties  as 
to  what  kind  of  a  mortgage  Beeler  should 
give  on  the  hotel  building  to  protect  the  re- 
spondent, and  it  was  finally  decided  that  it 
should  be  a  chattel  mortgage,  and  it  was 
given.  It  is  thus  made  to  appear  that  it 
was  the  intention  and  agreement  of  the  par- 
ties that  said  hotel  building  should  be  con- 
sidered to  be  personal  property.  It  is  also 
shown  that  tlie  estate  of  said  decedent  is 
insolvent. 

The  main  contention  is  as  to  whether  said 
hotel  building,  under  those  facts,  is  real  es- 
tate or  personal  property.  It  is  contended 
by  counsel  for  respondent  that  it  is  personal 
property;  for  the  reason  that  at  the  time 
Beeler  became  the  owner  of  it  and  the  lots 
on  which  it  stood  he  elected,  for  his  own 
convenience,  to  treat  the  hotel  building  as 
a  chattel,  and  to  mortgage  it  as  such,  so 
that  he  might  remove  it  from  the  lots,  the 
east  half  of  which  he  conveyed  at  the  same 
time  to  another  party;  and  that,  having 
elected,  at  the  very  inception  of  his  owner- 
ship, to  treat  it  as  a  chattel,  it  became  one; 
and  that  he  might,  under  the  law,  place  a 
valid  chattel  mortgage  upon  it.  In  support 
of  that  contention  counsel  cites  Jones,  Chat. 
Mortg.  §  124,  and  authorities  there  cited, 
and  Ewell,  Fixtures,  p.  68,  and  authorities 
there    cited.    The    former    authority    holds 
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that  fixtures  may  become  chattels  by  agree- 
ment of  parties  as  between  themselveSj  and 
it  is  conceded  that  the  ordinary  distinction 
between  real  estate  and  chattels  exists  in 
the  nature  of  the  subject,  and  cannot,  in 
general,  be  changed  by  the  convention  or 
agreement  of  the  parties.  Mr.  Ewell,  after 
^liscussing  the  rule  contended  for  by  coun- 
sel, and  citing  authorities  for  and  against 
it,  says,  on  page  69,  as  follows:  "The  bet- 
ter reason  and  the  weight  of  authority  is, 
that  such  agreement  [to  change  real  estate 
to  personal  property]  or  understanding,  ex- 
press or  implied,  must  have  existed  prior  to 
the  annexation  of  the  chattel  to  the  land; 
and  that,  if  the  thing  is  annexed  by  a  stran- 
ger, without  the  prior  consent  of  the  owner 
of  the  land,  or  any  contract  with  him,  ex- 
press or  implied,  it  cannot  afterwards  be- 
■come  personal  property  by  the  mere  oral 
assent  of  the  landowner,  without  a  sever- 
ance from  the  land."  In  the  case  at  bar  the 
grantors  of  Joseph  P.  Beeler  sold  and  con- 
veyed to  him  by  warranty  deed  said  hotel 
building  and  the  lots  upon  which  it  stood. 
They  sold  it  as  real  estate,  and  Beeler 
bought  it  as  real  estate,  and  the  buil<ting 
hud  not  been  severed  from  the  land  at  the 
time  said  chattel  mortgage  was  given  or 
when  this  action  was  tried.  In  Burk  v. 
Hollift,  98  Mass.  55,  it  is  held  that  where  a 
house,  built  on  the  land  of  another  as  per- 
sonal^, was  by  him  conveyed  to  the  owner 
of  the  land,  it  at  once  becomes  real  estate, 
and  the  owner  of  the  land  cannot,  by  ex- 
«cuting  a  chattel  mortgage  to  secure  part  of 
the  purchase  money,  sever  and  convey  as 
personal  estate  any  interest  in  it,  merely 
by  treating  it  as  personal  estate  in  the  in- 
strument of  conveyance.  Counsel  for  re- 
spondent relies  to  some  extent  upon  Dock- 
ing V.  Frozen,  38  Kan.  420,  17  Pac.  160. 
That  is  a  case  from  Kansas,  and  was  twice 
appealed  to  the  supreme  court  of  that 
«tate.  See  34  Kan.  29,  7  Pac.  618.  On  the 
first  appeal  the  building  in  controversy  was 
presumed  to  be  real  estate.  Upon  a  retrial, 
after  a  reversal  of  the  case,  more  testimony 
was  introduced  than  at  the  original  trial, 
and  it  was  clearly  shown  that  said  building 
was  moved  onto  leased  lots,  and  by  the  terms 
of  the  written  lease  the  lessee  was  required 
to  remove  the  building  placed  thereon  at 
the  termination  of  the  lease.  And  on  the 
second  appeal  it  was  held  that  said  building 
was  personal  property,  and  that  a  chattel 
mortgage  given  thereon  was  valid.  Many 
of  the  authorities  cited  relate  and  apply  to 
trade  fixtures  placed  on  leased  premises 
with  an  agreement  and  understanding  that 
they  might  be  removed  at  the  termination 
of  the  lease,  and  are  not  applicable  to  the 
facts  of  the  case  at  bar.  There  is  a  clear 
distinction  between  that  case  and  the  one  at 
bar.  In  the  latter  case  the  hotel  building 
was  erected  on  real  estate  owned  by  the  per- 
sona who  caused  the  hotel  to  be  placed  there, 
and  had  not  been  removed  therefrom  at  the 
time  said  chattel  mortgage  was  executed, 
and  falls  within  the  rule  above  quoted  from 
Ewell  on  Fixtures  to  the  effect  that  real-es- 
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tate  fixtures  cannot  become  personal  prop- 
erty by  the  assent  of  the  landowner  without 
its  severance  from  the  land.  Section  2825, 
Rev.  Stat.,  defines  the  term  "real  estate"  as 
follows:  "Real  property  or  real  estate  con- 
sists of:  (1)  Lands,  possessory  rights  to 
land,  ditch  and  water  rights,  and  mining 
claims,  both  lode  and  placer ;  ( 2 )  that  which 
is  afiixed  to  land;  (3)  that  which  is  appur- 
tenant to  land."  Said  hotel  building  was 
afiixed  to  and  appurtenant  to  said  lots  of 
land  at  the  time  the  chattel  mortgage  was 
given,  and  had  prior  to  that  date  or  on  that 
date  been  transferred  by  warranty  deed  as 
real  estate,  and  clearly  was,  under  the  terms 
of  said  section  of  the"  statute,  real  estate. 

Section  3385,  Rev.  Stat.,  as  amended  (see 
Acts  1899,  p.  292),  prescribes  upon  what 
property  a  chattel  mortgage  may  be  given, 
and  is  as  follows :  "Chattel  mortgages  may 
be  made  upon  all  property,  goods,  or  chat- 
tels, not  defined  by  statute  to  be  real  estate, 
upon  growing  crops,  and  upon  crops  to  be 
sown  and  grown  in  the  future;  but,  should 
the  persons  executing  mortgages  upon  crops, 
to  be  afterwards  sown,  fail  to  sow  or  cause 
the  same  to  be  sown,  no  lien  of  such  mort- 
gages shall  attach  to  crops  sown  by  other 
persons  upon  the  lands  described  in  said 
mortgages,  except  in  so  far  as  the  mortga- 
gors in  said  mortgages  have  or  retain  inter- 
ests in  said  crops."  The  provisions  of  that 
section  limit  chattel  mortgages  to  property 
other  than  real  estate  and  upon  crops. 
Therefore  a  valid  chattel  mortgage  cannot 
be  given  upon  property  other  than  that 
there  prescribed;  and  there  is  good  reason 
for  this  rule,  as  the  registry  law  requires 
(Acts  1899,  p.  121)  chattel  mortgages  to  be 
filed  with  the  county  recorder,  and  kept 
there,  and  certain  facts  contained  in  the  mort- 
gage must  be  entered  in  a  record  kept  for 
that  purpose;  while  a  real-estate  mortgage 
must  be  filed  by  the  recorder  and  recorded 
at  length  in  a  record  provided  for  that  pur- 
pose. They  are  recorded  in  difi'erent  books, 
and  a  real-estate  mortgage  registered  as  a 
chattel  mortgage,  or  vice  versa,  would  not 
be  a  legal  registry  or  recording.  The  pro- 
visions of  said  section  are  a  prohibition 
against  mortgaging  real  estate  by  chattel 
mortgage. 

After  defining  real  estate  and  personal 
property,  our  statute  prescribes  the  method 
and  manner  of  encumbering  and  transferring 
each  class,  and  it  is  not  in  the  power  of  par- 
ties to  waive  or  alter,  by  their  agreement, 
any  of  these  regulations.  In  Hoyle  v. 
Plattsburgh  d  M,  R.  Co,  54  N.  Y.  315,  13 
Am.  Rep.  595,  the  court,  in  referring  to 
rules  established  by  statute  for  the  trans- 
fer of  property,  said :  "  These  regulations 
have  been  adopted  with  regard,  not  only  to 
the  interests  of  the  parties  immediately 
concerned,  but  also  with  regard  to  the  in- 
terest of  others  in  ascertaining  the  owner- 
ship of  property."  Also,  see  Richardson  v. 
Copeland,  6  Gray,  536,  66  Am.  Dec.  424. 
We  think,  under  our  statutes  and  the  facts 
of  this  case,  that  the  hotel  building  in  con- 
troversy   was   real   estate,    and    that    said 
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chnttel  mortgage  created  no  lien  upon  it, 
and  is  therefore  void.  That  being  true,  it 
is  not  necessary  for  us  to  pass  upon  the 
other  errors  assigned. 

The  judgment  must  he  reversed,  and  the 
cause  remanded,  with  instructions  to  enter 


judgment  in  favor  of  the  appellant  a» 
prayed  for  in  the  complaint.  Costs  are- 
awarded  to  appellant. 

Qnarlea,  Ch.  J.,  and   StoekslasMPy  J.^ 

concur. 


ILLINOIS  SUPREME  COURT. 


Charles  GILMORE,  Plff.  in  Err., 

V. 

Morris  W.  FULLER,  by  Next  Friend. 

(198  111.  180.) 

1.  One  participating  In  a  charl-vari  of 
a  -v«-eddlnar  party  cannot  recover  for  Inju- 
ries Inflicted  by  the  negligent  discharge  of  a 
pistol  by  a  coparticlpant,  where  the  statute 
imposes  a  fine  upon  whoever  disturbs  the 
peace  of  a  family  or  neighborhood  by  loud 
and  unusual  noises,  or  disturbs  any  assembly 
of  people  met  for  a  lawful  purpose. 

2.  That  Instrnctlons  reanested  by  the 
defeated  party,  embodying  correct 
principles  of  laiv,  i«'ere  vl-ven  to  the 
Jury,  will  not  prevent  a  reversal  if  contra- 
dictory and  erroneous  instructions  were  given 
for  his  adversary. 

3.  Requested  Instrnctlons  to  And  for 
defendant  on  counts  of  a  declaration  charg- 
ing him  with  assault  by  the  discharge  of  a 
pistol  should  be  given  where  there  is  no  evi- 
dence tending  in  the  slightest  degree  to  show 
that  he  intended  Co  do  any  harm,  or  that  the 
wound  Inflicted  on  plaintiff  was  in  any  way 
intentional  or  wilful. 

(October,  23,  1902.) 

ERROR  to  the  Appellate  Court,  Third  Dia- 
trict,  to  review  a  judgment  aflSrming  a 
judgment  of  the  Circuit  Court  for  Piatt 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Reversed. 

Statement  by  Macnidert  Ch.  J.: 
This  is  an  action  of  trespass  on  the  case, 
brought  on  April  7,  1899,  by  the  defendant 
in  error,  a  minor,  suing  by  his  next  friend, 
Hollis  D.  Fuller,  against  the  plaintiff  in  er- 
ror, who  at  the  time  of  the  commencement 
of  the  suit  was  also  a  minor,  but  since  the 
trial  has  attained  his  majority.  The  action 
was  brought  to  recover  damages  for  a  per- 
sonal injury.  The  trial  below  before  the 
court  and  a  jury  resulted  in  verdict  and 
judgment  in  favor  of  defendant  in  error  for 
the  sum  of  $1,500.  An  appeal  was  taken  to 
the  appellate  court,  where  the  judgment  of 
the  circuit  court  of  Piatt  county  has  been  af- 
firmed. The  present  writ  of  error  is  prose- 
cuted from  such  judgment  of  aflfirmance. 
The  declaration  consists  of  three  counts.  The 
first  and  second  counts  charge  that  plaintiff 
in  error  made  an  assault  upon  defendant  in 

Note. —  For  a   case  in   this  series  as  to  the 
unlawfulness  of  a  charivari  party,  see  Hlgglns 
V.  MInaghan  (Wis.)  11  L.  R.  A.  138. 
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error,  and  shot  off  a  certain  pistol,  then  and 
there  loaded  with  gunpowoer  and  leaden: 
balls,  at  and  against  the  defendant  in  error, 
and  thereby  then  and  there  shot  and  wound- 
ed  defendant  in  error  in  so  grievous  a  man- 
ner that  his  life  was  despaired  of,  etc.  The 
third  count  char^  that  the  plaintiff  in  er- 
ror, having  in  his  possession  a  certain  pis- 
tol loaded  with  gunpowder  and  leaden  balls^ 
so  carelessly  and  negligently  handled  said 
pistol  that  the  same,  by  the  negligence  and 
carelessness  of  plaintiff  in  error,  was  fired 
and  shot  off,  by  means  whereof  plaintiff  in 
error,  by  his  carelessness  and  negligence  in 
handling  said  pistol,  shot  and  wounded  de- 
fendant in  error  in  so  grievous  a  manner 
that  his  life  was  despaired  of,  etc.  The 
plaintiff  in  error  filed  several  pleas,  the  first 
of  which  was,  "Not  guilty."  The  second 
plea  averred  that  the  dSendant  in  error  and 
plaintiff  in  error  and  a  large  number  of 
other  persons,  at  the  residence  of  Daniel 
Hirsch,  were  engaged  in  a  charivari  of  a 
young  married  couple,  and  that  the  defend- 
ant in  error  and  the  plaintiff  in  error,  and 
other  persons,  with  guns,  revolvers,  sleigh 
bells,  and  other  instruments,  were  then  and 
there  wilfully  disturbing  the  peace  and  quiet 
of  the  family  of  said  Dianiel  Hirsch  and  ot 
the  neighborhood,  by  shooting  guns,  revolv- 
ers, pistols,  ringing  sleigh  bells,  blowing 
horns  and  other  instruments,  and  that  a  re- 
volver in  the  hands  of  plaintiff  in  error,  by 
accident  and  without  his  will  or  fault  or 
neglect,  was  discharged,  by  which  the  defend- 
ant in  error,  without  the  intention  or  neg- 
lect of  the  plaintiff  in  error,  was  injured, 
etc.  The  third  plea  was  a  plea  of  not  guilty, 
signed  by  the  guardian  ad  litem  of  the  plain- 
tiff in  error.  The  fourth  plea  was  a  special 
plea  of  the  guardian  ad  litem  for  plaintiif 
m  error,  and  averred  that  defendant  in  er- 
ror and  plaintiff  in  error  were  together  at. 
the  residence  of  Daniel  Hirsch,  engaged  in  a 
charivari,  and  that  a  revolver  in  the  handa 
of  plaintiff  in  error,  by  accidoit  and  without 
the  will  or  fault  of  plaintiff  in  error,  and 
w^hile  the  barrel  thereof  was  pointed  in  an 
opposite  direction  from  the  defendant  in  er- 
ror, was  discharged,  by  which  the  defendant 
in  error,  without  the  negligence  or  fault  of 
the  plaintiff  in  error,  was  injured. 

The  facts  were  substantially  as  follows: 
On  February  2,  1898,  defendant  in  error  and 
plaintiff  in  error  were  attending  school  in 
De  Land,  Piatt  county.  Plaintiff  in  error 
lived  at  the  home  of  his  father,  in  the  coun- 
try, and  defendant  in  error  with  his  mother, 
in  De  Land.  On  the  evening  of  that  day 
there    was    a    wedding  at  the  residence  of 
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Daniel  Hirsch,  living  about  2  miles  from  De 
Land.  On  the  evening  of  that  day  some  ten 
or  twelve  boys,  including  the  parties  to  this 
suit,  living  in  the  neighborhood  of  De  Land, 
met  at  the  schoolhouse,  pursuant  to  a  pre- 
vious arrangement,  to  engage  in  a  charivari 
of  a  newly  married  couple  at  the  house  of 
Daniel  Hirsch,  living  about  a  half  mile  dis- 
tant from  the  schoolnouse.  They  took  from 
the  schoolhouse  a  bell,  and  provided  them- 
selves with  bells,  pans,  plowshares,  revolv- 
ers, and  a  shotgun,  and  otner  implements  for 
making  a  noise.  They  reached  Hirsch's 
home,  in  a  body,  between  9  and  10  o'clock. 
There,  with  a  shotgun,  revolvers,  plowshares, 
sleigh  bells,  dinner  bells,  etc.,  they  ap- 
proached near  the  house,  where  the  guns  and 
pistols  were  discharged,  and  the  other  in- 
struments were  put  m  motion,  and  all  the 
noise  was  made  which  they  could  make  with 
such  instruments.  Considerable  excitement 
and  commotion  were  created  in  the  house 
among  the  women.  The  hired  man  came  to 
the  gate  of  the  yard,  and  asked  them  not 
to  fire  off  firearms,  as  it  would  frighten  the 
horses  of  the  guests  there  hitched.  Both  de- 
fendant in  error  and  plaintiff  in  error  par- 
ticipated in  this  charivari,  and  were  so  en- 
gaged at  the  time  the  injury  complained  of 
was  received  by  defendant  in  error.  Plain- 
tiff in  error  fired  his  pistol  six  times  into 
the  air  over  his  head,  then  put  in  three  more 
cartridges, — all  the  cartridges  he  had, — and 
then  held  the  pistol  above  his  head  in  his 
ri^ht  hand,  pointed  upward,  and  pulled  the 
tngger  three  times,  but  the  last  cartridge 
did  not  explode.  While  he  was  either  in  the 
act  of  bringing  the  pistol  down,  or  unbreech* 
ing  it,  it  exploded,  and  shot  defendant  in 
error  in  the  face,  near  the  eye.  At  this  time 
Gihnore  was  about  2  feet  east  of  the  house, 
facing  to  the  east.  Fuller  and  Cath- 
cart  were  about  10  feet  east  of  the  house, 
facing  to  the  west,  almost  immediately  in 
front  of  Gilmore,  and  were  at  the  time  en- 
gaged in  ringing  a  strand  of  sleigh  bells. 
The  evidence  of  defendant  in  error  tends  to 
show  that  plaintiff  in  error  took  down  his 
hand,  and  held  the  barrel  in  his  I^t  hand 
across  his  body, — ^the  barrel  pointing  north, 
— ^and  attempted  to  take  out  the  shells,  when 
the  pistol  was  discharged.  The  appellate 
court,  in  its  opinion,  says:  "There  is  a 
conliict  11^  the  testimony  as  to  whether  the 
explosion  occurred  while  he  [plaintiff  in  er- 
ror] was  bringing  the  revolver  from  the  per- 
pendicular position  in  which  he  had  been 
holding  it,  or  while  he  was  making  an  effort 
to  unbreech  it  with  both  hands  at  about  the 
level  of  his  waist."  When  defendant  in  er- 
ror was  wounded,  he  was  at  once  taken  into 
the  house  of  Mr.  Hirsch,  and  doctors  were 
sent  for,  who  treated  the  wound.  The  wound 
appears  to  have  healed  up,  and,  after  being 
confined  to  the  house  on  account  of  it  for 
about  a  month,  defendant  in  error  again 
went  to  school,  and  also  engaged  in  work  as 
a  clerk  in  some  store  in  the  town.  The  phy- 
sicians probed  for  the  bullet,  but  were  un- 
able to  extract  it.  The  medical  experts 
seemed  to  differ  in  their  opinion  as  to  the 
nature  and  character  of  the  wound,  and  its 
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probable  effect  upon  the  general  health  of  de- 
fendant in  error.  The  evidence  tends  to 
show  that  defendant  in  error  suffers  pain 
when  he  attempts  to  read  by  lamplight,  and 
when  his  eyes  are  exposed  to  the  cold.  It 
also  appears  that  the  wind  causes  his  eye 
to  moisten,  and  tears  to  come.  There  U 
some  evidence  tending  to  show  that  the  bul- 
let which  struck  defendant  in  error  was  a 
spent  or  deflected  ball. 

Messrs.  Herriok  Sc  Herriok  and  Reed 

Sc  Edle,  for  plaintiff  in  error: 

A  partv  who  acts  in  defiance  of  law  has 
no  just  claim  to  its  agency  in  obtaining  re- 
dress for  the  damage  he  may  have  sustained 
in  the  course  of  his  illegal  transactions. 

Beach,  Contrib.  Neg.  §  47;  Cooley,  Torts, 
2d  ed.  p.  151 ;  Devor  v.  Knauer,  84  111.  App. 
184;  Way  v.  Foster,  1  Allen,  408;  Smith  v. 
Hosfon  cG  .it.  R,  Co.  120  Mass.  490,  21  Am. 
Rep.  538;  Wallace  v.  Cannon,  38  Ga.  199,  95 
Am.  Dec.  386;  Hall  v.  Corcoran,  107  Mass. 
253,  9  Am.  Rep.  30;  Scott  v.  Duffy,  13  Pa. 
20;  DeGroot  v.  VanDuzer,  20  Wend.  406; 
Coppell  V.  Ball,  7  Wall.  658,  19  L.  ed.  244; 
Holman  v.  Johnson,  1  Cowp.  341 ;  Heland  v. 
Lowell,  3  Allen,  408,  81  Am.  Dec.  670;  Har- 
ris V.  Hatfield,  71  111.  301;  Frye  v.  Chicago, 
B.  d  Q.  R.  Co.  73  111.  399;  Toledo,  W.  d  W. 
R.  Co.  V.  Beggs,  86  111.  80,  28  Am.  Rep.  613 ; 
Toledo,  W.  d  W.  R.  Co.  v.  Brooks,  81  111. 
245;  Chicago  d  A.  R.  Co.  v.  Michie,  83  111. 
427. 

The  act  of  one  while  engaged  in  a  com- 
mon purpose  is  the  act  of  all. 

1  Greenl.  Ev.  §  111 ;  Higgins  v.  Minaghan, 
78  Wis.  602,  11  L.  R.  A.  138,  47  N.  W.  941. 

The  intention  to  do  harm  is  of  the  essence 
of  an  assault. 

Hilliard,  Torts,  3d  ed.  §§  8,  9,  pp.  181, 
182;  2  Greenl.  Ev.  §  83;  Razor  v.  Kinsey, 
55  111.  App.  605;  Paxton  v.  Boyer,  67  111. 
132,  16  Am.  Rep.  616. 

Where  a  party,  by  the  exercise  of  ordinary 
care,  can  ascertain  and  avoid  an  impending 
danger,  or  where  he  knows  of  the  existence 
of  danger,  it  is  not  only  his  duty  to  avoid 
such  danger,  but  he  is  not  in  the  exercise  of 
ordinary''  care  when  he  fails  to  do  so,  and 
cannot  recover  in  an  action  for  damages. 

Clark  V.  Murton,  63  111.  App.  49;  Chicago 
d  y.  W.  R.  Co.  V.  Sweeney,  52  111.  325 ;  Chi- 
cago d  y.  W.  R.  Co.  V.  Donahue,  75  111.  106 ; 
Chicago  d  N.  W.  R.  Co.  v.  Kane,  50  111.  App. 
100:  Aerhfetz  v.  Humphreys,  145  U.  S.  418, 
36  L.  ed.  758,  12  Sup.  Ct.  Rep.  835. 

Negligence,  to  be  actionable,  must  result 
in  damage  to  some  one,  which  result,  under 
all  the  circumstances,  might  have  been  rea- 
sonably foreseen  by  a  man  of  ordinary  intel- 
ligence and  prudence,  to  be  the  probable  re- 
sult of  the  initial  act. 

Cleghom  v.  Thompson,  62  Kan.  727,  54 
L.  R.  A.  404,  64  Pac.  605 ;  Chicago,  B.  d  Q. 
R.  Co.  V.  Stumps,  55  111.  374;  Pollock,  Torb«, 
36;  Thomp.  Neg.  1234,  1235;  Ray,  Neg.  p. 
361 ;  Bipelow,  Torts,  289;  Allegheny  v.  Zim- 
merman, 95  Pa.  287,  40  Am.  Rep.  649;  Mc- 
Cully  V.  Clarke,  40  Pa.  402,  80  Am.  Deo. 
584 ;  GraveUe  v.  Minneapolis  d  St.  L.  R.  Co. 
3  McCrary,  352,  10  Fed.  711. 
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When  the  evidence  fails  to  establish  the 
defendant's  duty  and  its  nonperformance, 
the  jury  is  not  justified  in  finding  negli- 
gence. 

Toledo,  W,  d  W.  R.  Co,  v.  Brannagan,  75 
Ind.  490;  Searles  v.  Manhattan  R.  Co.  101 
N.  Y.  661,  6  N.  E.  66;  Patterson,  Railway 
Acci.  Law,  If  373,  note  5 ;  Hayes  v.  Michigan 
C,  R.  Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup. 
Ct.  Rep.  369;  Metropolitan  R.  Co,  v.  Jack- 
son, L.  R.  3  App.  Cas.  197;  Randall  v.  Bal- 
timore d  0.  R.  Co.  109  U.  S.  478,  27  L.  ed. 
1003,  3  Sup.  Ct  Rep.  322;  Gregory  v.  Cleve- 
land, C.  C,  d  I.  R.  Co.  112  Ind.  385,  14  N. 
E.  228;  Conner  v.  Citizens'  Street  R.  Co.  105 
Ind.  62,  65  Am.  Rep.  177,  4  N.  E.  441; 
Woolery  v.  Louisville,  A\  A.  d  C.  R.  Co.  107 
Ind.  381,  67  Am.  Rep.  114,  8  N.  E.  226;  Pol- 
lock, Torts,  365. 

Messrs,  Tipton  Sc  Tipton,  for  defendant 
in  error: 

The  defendant  must  show  that  the  injury 
was  inevitable,  and  that  he  was  not  charge- 
able with  any  negligence. 

Atchison  v.  Dullam,  16  111.  App.  42;  Mor- 
gan V.  Cow,  22  Mo.  373,  66  Am.  Dec.  623; 
Castls  V.  Duryee,  2  Keyes,  169;  Judd  y.  Bal- 
lard, 66  Vt.  668,  30  Atl.  96;  Vincent  v. 
Btinehour,  7  Vt.  62,  29  Am.  Dec.  145;  Mor- 
ris v.  Piatt,  32  Conn.  75;  Bullock  v.  Bab- 
cook,  3  Wend.  391;  Leame  v.  Bray,  3  East, 
593;  Welch  v.  Durand,  36  Conn.  182,  4  Am. 
Rep,  55;  Claflin  v.  Wilcow,  18  Vt.  605;  How- 
ard v.  Tyler,  46  Vt.  683;  Bahel  v.  Manning, 
112  Midi.  24,  36  L.  R,  A.  523.  70  X.  W.  327 ; 
Tally  V.  Ayres,  3  Sneed,  677. 

A  very  high  degree  of  care  is  required  of 
all  persons  using  firearms  in  the  immediate 
vicinity  of  other  persons,  no  matter  how  law- 
ful, or  even  necessary,  such  use  may  be. 

Sedgw.  Damages,  §  587;  Shearm.  &  Redf. 
Neg.  ed.  1880,  238-248;  W^ait,  Act.  &  Def. 
702,  703;  Addison,  Torts,  §  544;  Chiles  v. 
Drake,  2  Met.  (Ky.)  146,  74  Am.  Dec.  406; 
Wright  v.  Clark,  50  Vt.  130,  28  Am.  Dec. 
496;  7  Am.  &  Eng.  Enc,  Law,  pp.  623,  524; 
1  Thomp.  Neg.  ed.  1880,  238-248;  Pitts- 
burgh, C  d  8t,  L.  R.  Co.  V.  Shields,  47  Ohio 
St.  387,  8  L.  R.  A.  464,  24  N.  E.  658; 
Koelscli  V,  Philadelphia  Co,  152  Pa.  355,  18 
L.  R.  A.  759,  26  Atl.  622. 

The  ground  of  liability  for  accidental  in- 
jury from  the  discharge  of  a  gun  is  negli- 
gence. 

Weaver  v.  Ward,  Hobart,  134;  Lynch  v. 
Nurdin,  1  Q.  B.  29,  2  Stephens,  N.  P.  1017; 
Reg,  V.  Salmon,  43  L.  T.  N.  S.  573 ;  Under- 
wood V.  Hewson,  1  Strange,  596;  Welch  v. 
Durand,  36  Conn.  182,  4  Am.  Rep.  65;  Cole 
V.  Fisher,  11  Mass.  137;  Moody  v.  Ward,  13 
Mass.  299;  Morgan  v.  Cox,  22  Mo.  373,  66 
Am.  Dec.  623;  Castle  v.  Duryee,  2  Keyes, 
169;  Dalton  v.  Favour,  3  N.  H.  465;  Tally 
v.  Ayres,  3  Sneed,  677;  Chataigne  v.  Berg- 
eron, 10  La.  Ann.  699 ;  Seltzer  v.  Saxton,  7 1 
111.  App.  229. 

Where  a  party  charged  with  an  assault 
with  intent  to  commit  murder  insists  that 
the  prosecuting  witness  was  shot  by  acci- 
dent, and  it  is  proved  that  the  shooting  was 
done  recklessly,  regardless  of  the  lives  of 
others,  the  act  of  such  party  will  be  con- 
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strued  as  implying  general  malice,  rendering 
him  amenable  to  the  penalties  of  the  law. 

Vandermark  v.  People,  47  111.  122;  Duna- 
way  V,  People,  110  111.  333,  61  Am.  Rep.  686; 
Crosby  v.  People,  137  111.  340,  27  K.  E.  49; 
Weaver  v.  People,  132  111.  541,  24  N.  E.  571. 

The  evidence  should  never  be  withdrawn 
from  the  jury  unless  the  testimony  be  of 
such  conclusive  character  as  to  compel  the 
court,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, to  set  aside  the  verdict  in  opposition 
to  it. 

Chicago  d  N.  W,  R,  Co.  v.  Snyder,  128 
111.  658,  21  N.  E.  620;  Goldie  v.  Werner,  151 
111.  656,  38  N.  E.  95. 

Magrnder,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

At  the  close  of  the  evidence  of  the  defend- 
ant in  error,  the  plaintiff  in  error  submit- 
ted a  written  instruction  to  the  court,  di- 
recting the  jury  to  find  a  verdict  for  the  de- 
fendant. This  instruction  was  refused,  and 
exception  was  taken  to  such  refusal.  At  the 
close  of  all  the  testimony  the  plaintiff  in  er- 
ror again  made  a  motion  to  withdraw  the 
e>'i deuce  from  the  jury,  and  to  instruct  the 
jury  to  find  for  the  plaintiff  in  error.  A 
written  instruction  to  this  effect  was  refused 
by  the  court,  and  plaintiff  in  error  took  ex- 
ception to  ftuch  refusal.  We  are  of  the  opin- 
ion that  the  instruction  should  have  been 
given,  upon  the  ground  that  the  evidence 
does  not  tend  to  support  a  cause  of  action. 

Section  66  of  division  1  of  the  Criminal 
Code  provides  that  "whoever  wilfully  dis- 
turbs the  peace  and  quiet  of  any  neighbor- 
hood or  family,  by  loud  or  unusual  noises, 
or  by  tumultuous  or  offensive  carriage, 
threatening,  traducing,  quarreling,  challeng- 
ing to  fight  or  fighting,  or  whoever  shall 
carry  concealed  weapons,  or  in  a  threatening 
manner  display  any  pistol,  knife,  slung-shot, 
brass,  steel  or  iron  knuckles,  or  other  deadly 
weapon,  shall  be  fined  not  exceeding?  $100." 
Section  60  of  division  I  of  the  Criminal 
Code  provides  that  "whoever  wilfully  inter- 
rupts or  disturbs  any  school  or  other  assem- 
bly of  people,  met  for  a  lawful  purpose,  shall 
be  fined  not  exceeding  $100."  1  Starr  &  C. 
Anno.  Stat.  2d  ed.  pp.  1266,  1267.  Unques- 
tionably defendant  in  error  and  plaintiff  in 
error  were  both  engaged  in  wilfully  disturb- 
ing the  peace  and  quiet  of  the  family  of 
Daniel  Hirsch  by  loud  and  unusual  noises. 
The  enterprise  in  which  they  were  both  en- 
gaged at  the  time  of  the  injury  was  an  un- 
lawful one.  The  fact  that  it  is  called  a  "cha- 
rivari" does  not  make  it  any  the  less  unlaw- 
ful. The  assemblage  around  the  house  of 
Daniel  Hirsch  in  the  nighttime,  there  en- 
gaged in  disturbing  a  family  in  which  a 
wedding  had  occurred,  was  an  unlawful  and 
ille(?al  assemblage,  and  not  only  so,  but  a 
gathering  of  illegal  trespassers.  They  were 
all,  including  both  plaintiff  in  error  and  de- 
fendant in  error,  engaged  in  the  same  unlaw- 
ful enterprise.  Defendant  in  error  says  that, 
he  did  not  know  that  the  plaintiff  in  error, 
Gilmore,  had  a  revolver  in  his  possession, 
before  they  went  upon  the  premises  of 
Hirsch;  but  his  own  testimony  shows  that. 


!903. 


GiLMORE  V.  Fuller. 


28d 


after  they  reached  the  premises  of  Hirsch, 
he  saw  the  revolver  in  the  possession  of 
plaintiff  in  error,  and  saw  and  heard  it  fired 
off  more  than  half  a  dozen  times  before  he 
was  wounded.  After  defendant  in  error  wit- 
nessed the  firing  of  the  revolver  by  plaintiff 
in  error,  he  still  continued  to  join  in  the 
making  of  the  noises  which  disturbed  the 
-family,  and  was,  with  another  young  man, 
named  Cathcart,  engaged  in  shaking  a 
strand  of  sleigh  bells. 

Webster,  in  his  dictionary,  defines  ^'cha- 
rivari" as  ''a  mock  serenade  of  discordant 
noises,  made  with  kettles,  tin  horns,  etc.,  de- 
signed to  annoy  and  insult."  Worcester,  in 
his  dictionary,  defines  a  charivari  as  "a  vile 
or  noisy  music  made  with  tin  horns,  bells, 
kettles,  pans,  etc.,  in  derision  of  some  person 
or  event;  a  mock  serenade."  In  Higgins  v. 
Uinaghan,  78  Wis.  602,  11  L.  R.  A.  138,  47 
N.  W.  941,  which  was  an  action  for  damages 
brought  for  the  shooting  of  the  plaintiff  in 
the  leg  while  he  and  others  were  giving  the 
defendant  a  charivari,  the  plaintiff's  counsel, 
on  the  voire  dire,  was  permitted  to  ask,  against 
the  objection  of  the  defendant,  whether  the 
jurors  had  any  prejudice  for  or  against  cha- 
rivari parties,  or  entertained  any  prejudice 
against  parties  that  engaged  in  a  charivari; 
and  the  supreme  court  of  Wisconsin  there 
said:  "The  learned  circuit  judge  seems  to 
have  had  some  doubt  about  the  propriety  of 
this)  course  of  examination,  aiid  we  think  it 
was  wholly  wrong.  Every  good,  law-abiding 
citizen  must  and  does  condemn  such  unlaw- 
ful and  riotous  assemblies.  They  are  wholly 
indefensible  in  law  and  morals,  and  are  rep- 
robated by  every  well-disposed  person.  With 
the  same'  propriety  a  juror  called  upon  to 
try  a  man  charged  with  a  criminal  act  might 
be  asked  if  he  had  or  entertained  any  bias 
or  prejudice  for  or  against  crime  or  crimi- 
nals. .  .  .  We  do  not  understand  that  a 
prejudice  entertained  by  a  juror  against  a 
particular  crime  constitutes  a  sufficient 
.ground  for  excluding  him  when  called  to  try 
a  person  for  such  offense.  .  .  ,  It  would 
'be  almost  impossible  to  obtain  a  panel  in  a 
case  if  every  citizen  was  excluded  from  it 
who  had  a  prejudice  against  or  was  opposed 
to  charivari,  which  is,  in  law,  a  crime."  In 
the  same  case  it  is  also  said:  "The  chari- 
vari parties,  consisting  of  the  crowd  in  front 
of  or  upon  the  defendant's  premises,  consti- 
tuted an  unlawful  assembly,  and  by  their 
transactions,  conduct,  and  behavior  became 
what  is  known  in  the  law  as  a  *riot,'  tending 
to  the  disturbance  of  the  peace,  and  the  an- 
noyance, if  not  the  terror,  of  the  defendant 
and  others  in  the  vicinity;  they  were  tres- 
passers in  the  highway.  .  .  .  The  riot- 
ers themselves  knew,  or  should  have  known, 
that  their  acts  and  conduct  about  the  house 
in  the  night  were  well  calculated  to  produce 
terror  and  fright,  and  injuriously  affect  the 
defendant's  family.  .  .  .  Here  the  riot- 
ers were  firing  guns,  blowing  horns,  drum- 
ming on  pans,  and  making  all  kinds  of  hide- 
ous noises,"  etc. 

What  results  from  the  fact  that  defendant 
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in  error  and  plaintiff  in  error  were  both  en- 
gaged in  such  an  unlawful  and  criminal  en- 
terprise as  is  above  described?  In  Harris  v. 
Hatfield,  71  111.  298,  a  suit  was  brought  to 
recover  damages  on  account  of  disease  com- 
mtmicated  to  the  cattle  of  plaintiff  by  Texas 
cattle  brought  into  this  state  by  defendant  in 
the  month  of  July  in  violation  of  a  statute 
forbidding  such  act,  it  appearing  that  the 
plaintiff  had  put  his  cattle,  among  which 
were  the  Texas  cattle,  into  his  own  pasture; 
that  soon  afterward  the  plaintiff  discovered 
that  some  of  them  were  Texas  cattle,  and 
still  kept  the  possession  and  control  of  them, 
and  bought  some  of  them,  and  kept  them 
with  his  other  cattle;  and  it  was  there  held 
that  a  court  of  justice  will  not  assist  a  party 
who  has  participated  in  a  transaction  for- 
bidden by  statute  to  assert  rights  growing 
out  of  it,  or  to  relieve  himself  from  &e  con- 
sequences of  hiQ  o^'n  illegal  act.  The  prin- 
ciple is  thus  concisely  stated  in  H eland  y. 
Lowell,  3  Allen,  407,  81  Am.  Dec.  670: 
"And  it  is  the  established  law  that,  when  a 
plaintiff's  own  unlawful  act  concurs  in  caus- 
ing the  damage  that  he  complains  of,  he 
cannot  recover  compensation  for  such  dam- 
age." In  Frye  v.  Chicago,  B.  d  Q.  R.  Go, 
73  111.  399,  we  said:  "The  rule  is  well  set- 
tled that,  if  a  party  suffers  injury  whilst 
violating  a  public  law,  the  other  party  being 
also  a  transgressor,  he  cannot  recover  for  the 
injury,  if  his  unlawful  act  was  the  cause  of 
the  injury.  The  party  bringing  the  cattle 
to  the  state  may  have  violated  the  law.  Ap- 
pellants were  no  less  transgressors,  and  the 
maxim.  In  pari  delicto  melior  eat  conditio 
defendentis,  must  apply.  In  Harris  v.  Hat- 
field, 71  111.  298,  similar  views  were  ex- 
pressed." See  also,  Toledo,  W,  d  W,  R,  Co, 
V.  Beggs,  85  111.  80,  28  Am.  Rep.  613 ;  Toledo, 
W.  d  W.  R.  Co,  V.  Brooke,  81  111.  245;  Chi- 
cago d  A,  R.  Co.  V.  Michie,  83  111.  427.  As 
long  ago  as  the  case  of  Holman  v.  Johnson, 
1  Cowp.  343,  Lord  Mansfield  said:  "The 
principle  of  public  policy  is  this:  Ex  dolo 
malo  non  oritur  actio.  No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  ac- 
tion upon  an  immoral  or  an  illegal  act."  In 
Hall  V.  Corcoran,  107  Mass.  253,  9  Am.  Rep. 
30,  it  was  said  by  the  supreme  court  of 
Massachusetts:  "The  general  principle  is 
undoubted  that  courts  of  justice  will  not  as- 
sist a  person  who  has  participated  in  a  trans- 
action forbidden  by  statute  to  assert  rights 
growing  out  of  it,  or  to  relieve  himself  from 
the  consequences  of  his  own  illegal  act. 
Whether  the  form  of  the  action  is  in  contract 
or  in  tort,  the  test  in  each  case  is  whether, 
when  all  the  facts  are  disclosed,  the  action 
appears  to  be  founded  in  a  violation  of  law, 
in  which  the  plaintiff  has  taken  part."  Way 
V.  Foster,  1  Allen,  408;  Smith  v.  Boston  d 
M.  R.  Co.  120  Mass.  490,  21  Am.  Rep.  538 ; 
Wallace  v.  Cannon,  38  Ga.  199,  95  Am.  Dec. 
385;  Scott  v.  Duffy,  14  Pa.  20;  Devor  v. 
Knauer,  84  111.  App.  184;  Holt  v.  Oreen,  73 
Pa.  198,  13  Am.  Rep.  737 ;  De  Qroot  v.  Van 
Duzer,  20  Wend.  406;  Coppell  v.  Hall,  7 
Wall.  658,  19  L.  ed.  244. 
19 
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The  same  doctrine  is  laid  down  in  the 
text-books.  Beach,  in  his  work  on  Contribu- 
tory N^ligence,  3d  ed.  §  47,  says:  "When 
the  plaintiff  is  obliged  to  lay  the  founda- 
tion of  his  action  in  his  own  violation  of 
law,  he  cannot  recover.  And  when  his  ille- 
^1  act  also  contributes  to  produce  the  in- 
jury of  which  he  complains,  he  has  no  ac- 
tion, unless  the  defendant  acted  wantonly." 
Cooley,  in  his  work  on  Torts,  2d  ed.  •ISl, 
says:  "A  further  illustration  of  the  rule 
which  refuses  redress  to  one  participating  in 
a  wrong  may  be  had  where  two  persons  are 
engaged  in  the  same  unlaAvful  enterprise  or 
action,  and  in  prosecuting  it  one  is  injured 
by  the  neglisence  of  the  otn^ ."  The  reason- 
ing of  the  Tatter  author  is  that,  when  the 
party  injured  undertakes  to  trace  his  injury 
to  the  negligence  of  the  other,  he  shows  that 
at  the  time  he  was  himself  engaged  in  an  un- 
lawful action,  and  that  it  was  only  because 
of  such  action  that  the  opportunity  was  af- 
forded for  the  negligent  injury.  The  author 
then  says:  **The  injury,  therefore,  is  as  di- 
rectly traceable  to  his  own  breach  of  the  law 
as  to  the  negligence  of  his  associate ;  each  has 
combined  to  produce  it,  and  without  both  it 
could  not  have  occurred.  What  the  plaintiff 
must  ask,  therefore,  must  be  this:  That 
the  law  shall  relieve  him  from  the  conse- 
quences of  his  disregard  of  the  law,  and  this, 
as  already  stated,  it  will  refuse  to  do."  So 
in  the  case  at  bar  the  defendant  in  error 
traces  his  injury  to  the  negligence  of  the 
plaintiff  in  error,  but  in  doing  so  he  neces- 
sarily shows  that  at  the  time  both  he  and  the 
plaintiff  in  error  were  engaged  in  the  un- 
lawful enterprise  of  disturbing  the  peace  and 
quiet  of  the  family  of  Hirsch  by  loud  and 
unusual  noises,  and  by  the  firing  of  revolvers 
and  a  shotgun.  Because  of  the  engagement 
jointly  and  together  of  both  plaintiff  in  er- 
ror and  defendant  in  error  in  the  criminal 
charivari,  an  opportunity  was  afforded  foi 
the  injury  complained  of.  Therefore  the  in- 
jury was  as  much  due  to  the  breach  of  the 
law  by  the  defendant  in  error  as  to  the  neg- 
ligence of  his  associate,  the  plaintiff  in  er- 
ror. Both  the  plaintiff  in  error  and  the  de- 
fendant in  error  combined  to  produce  the  in- 
jury. It  follows  that  defendant  in  error 
cannot  be  relieved  by  the  law  from  the  conse- 
quences of  his  own  disregard  of  the  law. 

The  evidence  shows  that  there  was  an  or- 
ganization among  these  young  men  for  the 
purpose  of  carrying  into  effect  the  unlawful 
charivari.  Defendant  in  error  testifies  that 
he  was  the  first  to  reach  the  schoolhouse  on 
the  evening  in  question,  and  that  his  asso- 
ciates kept  coming  in,  one  or  two  at  a  time, 
until  the  whole  party  had  arrived,  including 
the  plaintiff  in  error.  A  common  purpose  to 
participate  in  the  unlawful  transaction  was 
thereby  shovm.  Greenleaf,  in  his  work  on 
Evidence,  vol.  1,  §  111,  says:  "The  con- 
nection of  the  individuals  in  the  unlawful  en- 
terprise being  thus  shown,  every  act  and  dec- 
laration of  each  member  of  the  confederacy 
in  pursuance  of  the  original  concerted  plan, 
and  with  reference  to  the  common  object,  is, 
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in  contemplation  of  law,  the  act  and  declara- 
tion of  them  all.  ...  It  makes  no  dif- 
ference at  what  time  anyone  entered  into  the 
conspiracy.  Everj'  one  who  does  enter  into 
a  common  purpose  or  design  is  generally 
deemed,  in  law,  a  party  to  every  act  which 
had  before  been  done  by  the  others,  and  a 
party  to  eveiy  act  which  may  afterwards  be 
done  by  any  of  the  others  in  furtherance  of 
such  common  design."  In  Higgins  v.  Mirir 
aghan,  78  Wis.  602,  11  L.  R.  A.  138,  47  N. 
W.  941,  the  same  doctrine  was  recognized 
that  where  a  party  is  present  as  an  actual 
participant  in  a  charivari,  and  aids  and  en- 
courages the  others,  he  is  responsible  for  the 
acts,  language,  and  conduct  of  each  and  every 
one  constituting  the  charivari  party,  the 
same  as  if  such  acts  were  done  by  himself. 
It  follo"ws  that  the  firing  of  the  pistol  by 
the  plaintiff  in  error  was  as  much  the  act 
of  the  defendant  in  error  as  of  any  oth^  per- 
son engaged  in  the  enterprise.  The  fact  that 
the  parties  assembled  at  the  schoolhouse 
were  associated  in  the  joint  prosecution  of 
the  common  design  gave  to  the  collective 
body  the  attribute  of  individuality  by  their 
mutual  agreement,  and  the  act  of  each  mem- 
ber in  furtherance  of  the  common  object  was 
the  act  of  all  concerned.  Under  this  view, 
to  allow  defendant  in  error  to  recover  in 
this  case  would  be  to  allow  him  to  recover 
for  an  injury  which  was,  in  the  eye  of  the 
law,  as  much  his  own  act  as  the  act  of  the 
plaintiff  in  error. 

It  is  said,  however,  by  the  defendant  in  er- 
ror, that  the  trial  court  gave,  in  behalf  of 
the  plaintiff  in  error,  the  instructions  which 
he  asked,  embodying  the  view  above  stat>ed. 
It  is  true  that  the  court  instructed  the  jury 
that  whosoever  wilfully  disturbs  the  peace 
and  quiet  of  any  neighborhood  or  family  by 
loud  or  unusual  noises  is,  under  the  laws  of 
this  state,  guilty  of  a  misdemeanor,  and  sub- 
ject to  a  fine  on  conviction  thereof.  The 
court  also  instructed  the  jury,  in  behalf  of 
plaintiff  in  error,  that  if  they  should  believe 
from  the  evidence  "that,  at  the  time  of  the 
injury  complained  of,  the  plaintiff  and  de- 
fendant, with  others,  were  engaged  in  an  un- 
lawful enterprise  or  action,  and  in  prosecut- 
ing such  unlawful  enterprise  the  plaintiff  was 
imintentionally  injured  by  the  negligence  of 
the  defendant,  then  the  plaintiff  cannot  re- 
cover for  any  injury  received  under  such  cir- 
cumstances, while  so  unlawfully  engaged.^' 
But  the  court  gave  twenty-five  instructions 
in  behalf  of  defendant  in  error,  which  ig- 
nored entirely  the  unlawful  character  of  the 
enterprise  in  which  these  parties  were  en- 
gaged, and  which  based  the  responsibility  of 
the  plaintiff  in  error  for  negligence  in  the 
handling  of  his  pistel,  resulting  in  the  injury 
to  defendant  in  error,  upon  the  supposition 
that  none  of  the  parties  participating  in  the 
charivari  were  engaged  in  an  unlawful  trans- 
action. The  court  used  the  following  lan- 
guage in  instruction  numbered  23,  given  for 
the  defendant  in  error,  to  wit:  "The  court 
instructs  the  jury  that  a  charivari,  so  called* 
is  not  in  itself  unlawful."    This  instruction 
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was  not  only  incorrect  as  a  statement  of  the 
law,  but  it  was  directly  contradictory  of  the 
instructions  heretofore  referred  to,  given  in 
behalf  of  the  defendant.  In  instruction  19 
given  in  behalf  of  the  defendant  in  error,  the 
court  said :  "The  lawfulness  of  the  act  from 
which  the  injury  resulted  is  no  excuse  for 
the  negligence,"  etc.  In  the  same  instruc- 
tion the  court  also  said:  "The  court  fur- 
ther instructs  the  jury  that,  although  you 
may  find  the  defendant  was  in  the  exercise 
of  a  lawful  right,  yet  he  is  bound  to  use  such 
reasonable  diligence  and  precaution  that  no 
injury  may  be  done  to  others."  Clearly, 
these  .instructions  thus  given  for  the  defend- 
ant in  error  were  erroneous  in  holding  that 
plaintiff  in  error  was  engaged  in  the  exercise 
of  a  lawful  right  while  participating  in  the 
charivari.  The  instructions  above  referred 
to,  given  for  plaintiff  in ,  error,  tended  to 
make  the  impression  upon  the  minds  of  the 
jury  that  the  charivari  was  an  unlawful 
transaction,  while  all  the  instructions  of  the 
defendant  in  error,  including  those  herein 
referred  to,  tended  to  make  the  impression 
upon  the  minds  of  the  jury  that  the  chari- 
vari was  not  an  unlawful  transaction. 
**Where  the  instructions  set  up  for  the  jury 
contradictory  rules  for  their  guidance,  which 
are  unexplained,  and  following  either  of 
which  would  or  might  lead  to  different  re- 
sults, then  the  instructions  are  inherently 
defective,  and  calculated  to  confuse  and  mis- 
lead the  jury."  Blashfield,  Instructions  to 
Juries,  §  73:  Chicago,  B.  d  Q.  R.  Co,  v. 
Payne,  49  III.  499;  Quinn  v.  Donovan,  85  111. 
194. 

In  the  first  and  second  counts  of  the  decla- 
ration an  assault  is  charged  against  plaintiff 
in  error.  "The  intention  to  do  harm  is  of 
the  essence  of  an  assault."  2  Greenl.  Ev. 
16th  ed.  §  83;  1  Hilliard,  Torts,  3d  ed.  §§ 
7-9,  p.  181 ;  Paxion  v.  Boyer,  67  111.  132,  16 
Am.  Kep.  615;  Razor  v.  Kinsley,  55  111.  App. 
606;  Kennedy  v.  People,  122  111.  649,  13  N. 
E.  213.  In  the  case  at  bar  there  is  no  evi- 
dence in  the  record  tending  in  the  slightest 
degree  to  prove  that  plaintiff  in  error  in- 
tended to  do  any  harm  to  the  defendant  in 
error,  or  that  the  wound  inflicted  upon  the 
defendant  in  error  was  in  any  way  intention- 
al or  wilful.  The  sole  ground  upon  which  it 
is  sought  to  base  a  right  of  recovery  is  that 
the  plaintiff  in  error  was  careless  and  negli- 
gent in  the  handling  of  the  revolver,  which 
caused  the  injury  to  the  defendant  in  error. 
In  view  of  this  absence  of  intention  or  wil- 
fulness on  the  part  of  the  plaintiff  in  error, 
he  asked  the  court  to  instruct  the  jury  to 
find  for  him  upon  the  first  and  second  counts 
of  the  declaration,  but  the  instructions  so 
asked  were  refused.  We  are  of  the  opinion 
that  the  instructions  to  find  for  the  defend- 
ant upon  the  first  and  second  counts  should 
have  been  given,  and  that  it  was  error  to  re- 
fuse them. 

The  judgments  of  the  Appellate  Court  and 
of  the  Circuit  Court  of  Piatt  County  are  re- 
versed,  and  the  cause  is  remanded  to  the  lat- 
ter coui-t,  with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 
60  L.  R.  A. 


Auguste  RANFT,  Appt., 

t\ 
Gustav  F.  REIMERS  et  ai. 

(200  111.  386.) 

1.  The  SRle  of  tlie  sood  ^vlll  of  a,  bust- 
mesa  and  the  personal  property  used  In  con- 
ducting it,  upon  which  appears  the  name  of 
the  seller,  will  not  prevent  him  from  resum- 
ing business  under  his  own  name. 

2.  One  iprho  has  sold  tlie  grood  ipvlll  of  a  . 
bualnena  to  persons  who  change  the  name 
under  which  it  is  conducted  has  a  right,  upon 
resuming  business  under  the  old  name,  to 
have  mail  directed  to  such  name  delivered  to 
him. 

8.  One  wlko  sella  a  trade,  ffood  will, 
and  bnalneaa,  covenanting  to  warrant  and 
defend  the  same,  cannot,  after  resuming  busi- 
ness, solicit  trade  from  his  former  customers 
to  the  injury  of  the  buyer. 

4«  One  wbo  sella  and  warrants  tbe 
arood  will  of  a  buMlness,  a  large  part  of 
the  orders  of  which  come  by  telephone,  can- 
not, upon  resuming  business,  appropriate  the 
old  telephone  number  to  the  injury  of  the 
buyer. 

•        (December  16,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court  for  the  Second  Dis- 
trict, aflirming  a  decree  of  the  Circuit  Court 
for  Will  County  in  plaintiffs*  favor  in  a  suit 
to  enjoin  violation  of  the  implied  warranty 
in  a  sale  of  the  good  will  of  a  business. 
Affirmed  in  part.     Reversed  in  part. 

The  facta  are  stated  in  the  opinion. 

Messrs.  E.  Meers  and  C.  W.  Brown,  for 
appelLant. 

Messrs.  Donal&oe  Sb  MoNanglLton,  for 
appellees : 

It  is  not  necessary,  in  order  to  give  a 
right  to  an  injunction,  that  a  specific  trade* 
mark  should  be  infringed ;  but  it  is  sufficient 
that  the  court  is  satisfied  that  there  is  an 
intent  on  the  part  of  the  defendant  to  palm 
oft*  her  goods  as  the  goods  of  the  complain- 
ants. 

McLean  v.  Fleming,  96  U.  S.  245,  24  L. 
ed.  828;  Woollam  v.  Ratcliff,  1  Hem.  &  M. 
259;  International  Committee,  Y.  W.  C.  A. 
V.  Young  Women's  Christian  Asso.  194  111. 
200,  66  L.  R.  A.  888,  62  N.  E.  551. 

If  any  words  or  numbers  are  used  to  de- 
ceive the  public  as  to  the  brand  of  goods 
sold,  the  court  will  interfere  to  protect  the 
public,  even  if  the  person  asking  it  has  not 
the  exclusive  right  to  use  them. 

Lee  V.  Haley,  L.  R.  5  Ch.  165;  Wother- 
spoon  V.  Currie,  L.  R.  5  H.  L.  508. 

If  the  effect  of  the  use  of  one's  own  name 
in  the  prosecution  of  a  business  is  such  as 
will  appropriate  the  good  will  of  a  business 
belonging  to  another  person,  then  a  court  of 
chancery  will  enjoin  one  from  using  it. 


Note. — For  name  as  part  of  good  will  of  busi- 
ness, see  also,  in  this  series,  Vonderbank  v. 
Schmitt  (La.)  15  L.  R.  A.  462,  and  note;  Sny- 
der Mfg.  Co.  V.  Snyder  (Ohio)  31  L.  R.  A.  657 ; 
Knoedler  v.  Glaenzer  (C.  C.  App.  2d  C.)  20  L. 
R.  A.  733  ;  and  Bingham  School  v.  Gray  (N.  C.) 
41  L.  R.  A..  243. 
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AllegretH  v.  Allegretti  Chocolate  Cream  \ 
Co,  177  HI.  129,  62  N.  K.  487;  Croft  v.  Day, ' 
7  Beav.  84;  Metzler  v.  Wood,  L.  R.  8  Ch. 
Div.  606;  FulluDOod  v.  Fulltcood,  L.  R.  9  Ch. 
Div.  176;  Levy  v.  TFaZfcer,  L.  R.  10  Ch.  Div. 
436;  Maasam  v.  Thorley's  Cattle  Food  Co, 
L.  R.  14  Ch.  Div.  748;  McLean  v.  Fleming, 
96  U.  S.  245,  24  L.  ed.  828;  Devlin  v.  Devlin, 
69  N.  Y.  212,  25  Am.  Rep.  173;  Filkins  v. 
Biackman,  13  Blatchf.  440,  Fed.  CaB.  No. 
4.786;  Stonebraker  v.  ;9tone&raX;er,  33  Md. 
252 ;  Shaver  v.  Shaver,  64  Iowa,  208,  37  Am. 
Rep.  194,  6  N.  W.  188;  Churton  v.  Douglas, 
Johns.  V.  C.  (Eng.)  174. 

If  a  fraudulent  intent  is  shown,  then  it  is 
not  necessary  to  show  that  any  purchaser 
has  in  fact  been  misled. 

Pill8hury-W<i8hburn  Flour  Mills  Co.  v. 
EuQle,  41  L.  R.  A.  162,  30  C.  C.  A.  386,  58 
U.  S.  App.  490,  86  Fed.  608;  Pillshury  v. 
rUlshury-Washhum  Flour  Mills  Co.  12  C. 
C.  A.  432,  24  U.  S.  App.  395,  64  Fed.  841. 

Any  conduct  on  the  part  of  the  vendor  of 
a  good  will  calculated  to  impair  its  advan- 
tages is  a  breach  of  the  promise,  implied  in 
sales  of  every  description,  that  the  vendor 
will  not  disturb  the  vendee  in  the  enjoyment 
of  his  purchase.  • 

HalVs  Appeal,  60  Pa.  458,  100  Am.  Dec. 
584;  Knoedler  v.  Boussod,  47  Fed.  465; 
Churton  v.  Douglas,  Johns.  V.  C.  (Eng.) 
174;  Hogg  v.  Kirby,  8  Ves.  Jr.  215;  Crutt- 
tcell  V.  Lye,  17  Ves.  Jr.  335;  Kyle  v.  Perfec- 
tion Mattress  Co.  127  Ala.  39,  60  L.  R.  A. 
628,  28  So.  545;  Mossop  v.  Mason,  18  Grant 
Ch.  (U.  C.)  453;  Thynne  v.  Shove,  L.  R.  45 
Ch.  Div.  577;  Hudson  v.  Osborne,  39  L.  J. 
Ch.  N.  S.  79;  Angier  v.  Webber,  14  Allen, 
211,  92  Am.  Dec.  748;  Munsey  v.  Butter- 
field,  133  Mass.  492. 

The  vendor  of  the  trade  and  good  will  of 
a  business  is  not  entitled  to  canvass  the  old 
customers,  and  may  be  restrained  by  injunc- 
tion from  soliciting  any  person  wno  was  a 
customer  prior  to  the  sale  of  the  trade,  good 
will,  and  ousiness  to  continue  to  deal  with 
him,  or  not  to  deal  with  the  vendee. 

Myers  v.  Kalamaeoo  Buggy  Co.  54  Mich. 
215,  52  Am.  Rep.  811,  19  N.  W.  961,  20  N. 
W.  545 ;  Labouchere  v.  Dawson,  L.  R,  13  Eq. 
322;  Qinesi  v.  Cooper,  L.  R.  14  Ch.  Div. 
596;  Leggott  v.  Barrett,  L.  R.  15  Ch.  Div. 
306;  Trego  v.  Hunt  [1896]  A.  C.  7;  Althen 
V.  Vreeland  (N.  J.  Eq.)  36  AU.  479;  A^it- 
ark  Coal  Co.  v.  Spangler,  54  N.  J.  Eq.  354, 
34  Atl.  932;  Scudder  v.  Kilfoil,  57  N.  J.  Eq. 
171,  40  Atl.  602;  Burkhardt  v.  Burkhardt, 
5  Ohio  Dec.  Reprint,  185;  Richardson  v. 
Wcstjohn,  6  Ohio  Dec.  Reprint,  1043. 

CartwriKl&t,  J.,  delivered  the  opinion  of 
the  court: 

From  the  year  1885  until  his  death,  in 
1891,  John  Ranft  conducted  a  business  of 
manufacturing  and  selling  ginger  ale,  orange 
cider,  lemon  sour,  and  other  like  drinks,  and 
bottling  beer,  under  the  name  of  Ranft  Bot- 
tling Works,  at  No.  229  North  Bluflf  street, 
in  Joliet.  Upon  his  death  he  left  as  his  suc- 
cessor in  the  business  his  widow,  Auguste 
Ranft,  the  appellant,  who  conducted  the  bus- 
iness from  tnat  time  under  the  name  of  A. 
CO  L.  R.  A, 


Ranft  Bottling  Works.  She  was  the  sole 
proprietor   of  the   business    up  to  July    1, 

1900.  The  trade  name  "A.  Ranft  BoUling 
Works,"  together  with  the  lettein  "A.  R," 
and  the  word  "Trademark,"  were  blown  in 
the  bottles  used  by  her,  and  the  billheads, 
stationery,  and  wagons,  were  marked  "A. 
Ranft  Bottling  House,"  or  "A.  Ranft  Bot- 
tling Works,  Mrs.  A.  Ranft,  Proprietor."  On 
July  1,  1900,  Gustav  Reimers,  one  of  the  ap- 
pellees, and  brother  of  appellant,  bought  a 
one-half  interest  in  the  business,  and  they 
conducted  it  under  the  partnership  name  of 
"A.  Ranft  &  Co.,"  but  the  marks  on  the  botr 
ties,  stationery,  and  wagons  remained  the 
SHme.  On  July  15,  1901,  the  appellee  Reim- 
ers sold  out  his  interest  to  appellant,  and 
the  nartnership  was  dissolved.  After  the 
dissolution,  appellant  prosecuted  the  busi- 
nesb  under  the  same  name  and  in  the  same 
manner  as  before  the  partnership.  She 
leased  the  premises  where  the  business  was 
carried  on;  and  in  the  latter  part  of  July, 

1901,  appellees,  who  had  formed  a  partner- 
ship to  go  into  the  same  business,  purchased 
the  premises,  and  called  upon  appellant  to 
see  if  she  would  sell  the  machinery,  prop- 
erty, and  business  to  them.  The  neeotia- 
tions  resulted  in  an  agreement  by  which  she 
was  to  sell  the  property  and  business  to 
them  for  $6,000  at  the  end  of  the  month  of 
August.  In  pursuance  of  that  understand- 
ing, appellant  executed  a  bill  of  sale  to  ap- 
pellees on  August  31,  1901,  of  the  following 
property:  "All  property  and  machinery 
now  used  in  connection  with  the  manufac- 
ture and  bottling  of  pop,  beer,  etc.,  at  the 
premises  known  as  No.  229  North  Bluff 
street,  in  the  city  of  Joliet,  Illinois,  includ- 
ing about  three  hundred  cases  of  pop  bot- 
tles, fifty  cases  quart  bottles,  thirty  cases 
siphon  bottles  (including  all  cases),  six 
horses,  four  wagons,  one  v3p  buggy,  two  sets 
double  harness,  four  sets  single  liarness,  two 
bobsleds,  one  safe,  one  desk,. a  lot  of  extracts, 
al]  tools  in  barn  used  in  connection  with 
said  manufactory,  as  well  as  the  trade,  good 
will,  and  business  of  said  party  of  the  first 
part  at  said  described  premises."  The  prop- 
erty was  delivered,  ana  from  that  time  ap- 
pellees carried  on  the  business.  They 
changed  the  sign  over  the  door  to  read, 
"Reimers  &  Voitik  Bottling  House."  They 
used  the  old  bottles  and  wagons  with  the 
former  name  on  them,  but  as  they  purchased 
new  bottles  they  put  on  the  words  "Reimers 
&  Voitik  Bottling  Works,  Joliet,  111.,"  and 
the  initials  "R.  V.,"  and  "Trademark." 
Sliortly  afterward  appellant  set  up  the  same 
kind  of  business  at  No.  117  North  Bluff 
street,  about  600  feet  from  the  former  loca- 
tion. The  business  sold  to  appellees  had 
been  largely  done  through  mail  and  tele- 
phone orders,  and  the  telephone  used  in  the 
premises  was  No.  1,343.  Appellant  directed 
the  telephone  company  to  install  on  her 
premises  said  telephone  No.  1,343,  and  she 
directed  the  mail  for  the  Ranft  Bottling 
Works  to  be  delivered  to  her.  She  procured 
bottles  with  the  words  "Ranft  Bottling 
Works,"  and  the  letters  "A.  R.,"  in  the  form 
of  a  monogram,  and  "Trademark,"  blown  m 
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them,  and  on  her  wagons  she  placed  the  sign, 
"A.  Ranit  Bottling  Works,  Telephone  1,343." 
Appellees  thereupon  filed  the  bill  in  this 
case  in  the  circuit  court  of  Will  county, 
praying  for  an  injunction  against  appellant 
from  using  the  tradename  "Ranft  Bottling 
Works,"  or  any  similar  name,  or  the  trade- 
mark "A.  K.,"  in  connection  with  her  busi- 
ness; also  h'om  using  the  telephone  number 
1,343,  or  receiving  mail  matter  addressed  to 
''Ranft  Bottling  Works,"  or  soliciting  trade 
and  cufltom  of  those  who  were  customers  and 
patrons  of  the  business  at  the  time  of  the 
sale.  The  bill  was  answered,  and  upon  a 
hearing  the  court  granted  the  relief  prayed 
for,  except  as  to  the  receipt  of  mail  ad- 
dressed to  "Kanft  Bottling  Works."  An  ap- 
peal was  taken  to  the  appellate  court  for 
the  second  district,  and  one  of  the  justice? 
of  that  court  having  heard  the  case  in  the 
circuit  court,  and  the  others  being  divided 
in  Opinion,  the  decree  was  affirmed  by  oper- 
ation of  law. 

It  has  been  held  that  the  right  of  a  man 
to  use  his  own  name  in  connection  with  his 
own  business  is  so  fundamental  that  the  in- 
tention to  entirely  devest  himself  of  such 
right,  and  transfer  it  to  another,  will  not 
readily  be  presumed,  but  must  be  clearly 
shown.  Where  it  is  so  shown,  the  transac- 
tion will  be  upheld,  but  it  will  not  be  sus- 
tained upon  doubtful  or  uncertain  proof. 
Hazleton  Boiler  Co.  v.  Hazleton  Tripod  Boil- 
er Co.  142  III.  494,  30  N.  E.  339.  In  this 
case  there  was  no  agreement  that  complain- 
ants should  have  the  right  to  use  the  name 
of  the  defendant,  or  the  name  in  which  the 
buflineas  was  carried  on,  or  that  she  should 
not  use  it.  She  testified  (and  it  was  not 
contradicted)  that  in  selling  complainants 
the  bottles,  cases,  and  wagons,  she  agreed 
that  they  might  keep  the  then  existing  names 
on  them,  but  when  they  bought  new  ones, 
or  when  the  wagons  were  painted,  they 
should  not  put  the  names  on  again.  Fur- 
thermore, complainants  did  not  assume  the 
name  which  they  sought  to  enjoin  defend- 
ant from  using,  but  substituted  their  own. 
They  changed  the  sign  on  the  building,  and, 
as  they  bought  new  bottles,  put  on  the  new 
name  and  initials.  Their  counsel  now  say 
that  they  never  insisted  upon  the  right  to 
use  the  name  of  the  appellant.  They  do  not 
claim  that  they  acquired  any  right  to  its 
use  under  the  contract.  When  the  defend- 
ant established  her  new  business  under  the 
name  of  "A,  Ranft  Bottling  Works,"  com- 
plainants had  changed  the  name  of  their  bus- 
iness; and  she  had  never  devested  herself 
of  the  right  to  use  her  name,  or  transferred 
it  to  them.  There  was  no  agreement  on  the 
part  of  defendant  that  she  would  not  again 
engage  in  the  business  in  Joliet  or  else- 
where. After  the  agreement  for  the  pur 
Chase  was  made,  and  before  the  bill  of  sale 
was  executed,  complainants  heard  some  ru- 
mor that  she  was  intending  to  again  en- 
gage in  business ;  and  they  testified  &at  they 
conferred  with  her  about  it,  and  she  told 
them  that  she  was  tired  of  the  business,  and 
wanted  to  get  out  of  it.  and  had  no  inten- 
tion of  resuming  it.  She  denied  that  she 
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had  any  such  conversation  with  them,  but 
they  all  testified  that  complainants  asked 
defendant  to  sign  an  agreement  that  she 
would  not  go  into  the  business  again,  and  she 
would  not  give  them  any  answer.  No  agree- 
ment of  that  kind  was  made  or  signed,  and 
the  bill  of  sale  was  subsequently  executed 
without  any  stipulation  of  that  character. 
In  fact,  it  is  not  claimed  that  defendant  was 
in  any  manner  prohibited  from  re-engaging 
in  the  same  business  in  Joliet,  or  that  com- 

Slainants  had  any  right  to  restrain  her  from 
oing  so;  and  the  bill  did  not  ask  for  an  in- 
junction against  her  conducting  a  new  bus- 
iness at  No.  117  North  Bluff  street,  but  only 
to  prevent  her  from  using  the  name  "A. 
Ranft  Bottling  Works"  or  "Ranft  Bottling 
Works"  in  such  business.  If  the  complain- 
ants have  any  riffht  to  any  relief  in  this 
suit,  it  rests  wholly  upon  the  purchase  of 
certain  specific  articles  of  personal  proper- 
ty, with  the  name  "A.  Ranft  Bottling 
Works"  on  them,  together  with  the  good 
will  of  the  business  carried  on  at  No.  229 
North  Bluff  street.  It  is  not  contended  that 
the  mere  sale  of  the  property  and  good  will, 
without  any  agreement  not  to  resume  the 
same  business,  would  prevent  the  defendant 
from  again  establishing  the  same  buainess 
in  Joliet;  and  this  is  in  accordance  with  the 
authorities.  That  being  so,  and  there  beins 
no  agreement  that  the  defendant  should  not 
use  her  own  name,  we  think,  under  the  au- 
thority of  Hazelton  Boiler  Co.  v.  Hazelton 
Tripod  Boiler  Co.  142  111.  494,  30  N.  E.  339, 
complainants  had  no  right  to  an  injunction 
against  the  use  of  the  name  or  the  words  in 
question.  Defendant  had  a  right  to  the 
usfc  of  it,  and  complainants  had  changed  the 
name  of  their  business,  so  that  there  was 
no  wrong  in  her  directing  the  mail  for  Ranft 
Bottling  Works  to  be  delivered  to  her.  There 
was  no  artifice  or  deception  used  by  the  de- 
fendant to  mislead  the  public  into  the  sup- 
position that  she  was  continuing  the  same 
business  which  she  had  sold  to  complain- 
ants, and  there  was  no  concealment  of  the 
fact  that  she  was  established  in  a  new  loca- 
tion. So  far  as  the  mail  is  concerned,  there 
was  no  attempt  to  deceive  or  defraud  the 
public  by  obtaining  letters  or  trade  intended 
for  the  complainants. 

The  business  had  been  carried  on  for  many 
years  at  No.  229  North  Blulf  street,  and  was 
well  established  in  that  location.  The  place 
had  a  good  trade,  and  the  ^ood  will  was  a 
large  part  of  the  consideration  for  the  pur- 
chase. The  visible  property  was  probably 
not  worth  half  the  purchase  price.  The  de- 
fendant covenanted  to  warrant  and  defend 
the  property  sold  to  complainants,  together 
with  this  good  will ;  and  it  was  charged  and 
proved  that  she  had  interfered  with  such 
good  will  by  canvassing  among  those  who 
were  customers  of  the  business  when  she 
sold  it,  and  soliciting  their  trade,  with  the 
purpose  and  effect  of  largely  destroying  the 
value  of  that  which  she  had  sold  for  a  valu- 
able consideration.  In  England  it  seems  to 
be  settled  that  the  vendor  of  a  good  will  is 
not  entitled  to  canvass  customers  and  solicit 
them  not  to  deal  with  the  purchaser,  but  to 
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deal  with  the  vendor.  Trego  v.  Hunt  [1896] 
A.  C.  7.  The  vendor  will  be  restrained  from 
such  conduct  by  injunction.  In  this  coun- 
try the  authorities  are  not  agreed.  In  some 
states  it  is  held  that  the  purchase  of  a  good 
will  does  not  carry  with  it  any  obligation 
not  to  lessen  its  value  by  interference  with 
it  unless  there  is  an  express  agreement  to 
til  at  effect,  provided  the  vendor  does  not  hold 
himself  out  to  the  public  as  continuing  the 
business  which  he  has  sold.  In  these  states 
the  seller  ma}**  set  up  the  same  business  in 
the  same  vicinity,  and  canvass  the  custom- 
ers of  the  house,  with  the  effect  of  destroy- 
ing the  good  will.  The  English  view,  which 
we  are  inclined  to  regard  as  the  more  just 
and*  equitable,  is  adopted  by  other  authori- 
ties. Myera  v.  Kalamazoo  Buggy  Co.  54 
Mich.  215,  52  Am.  Rep.  811.  19  N.  W.  961, 
20  N.  W.  545;  yewa.rk  Coal  Co.  v.  Spangler, 
64  N.  J.  Eq.  354,  34  Atl.  932.  We  do  not 
think  that  the  defendant  ought  to  be  al- 
lowed, after  selling  and  waiTanting  a  good 
will  to  the  complainants,  to  purposely  en- 
deavor to  prevent  their  receiving  the  bene- 
fit of  it,  or  to  attempt  to  disturb  them  in  its 
enjoyment.  The  locality  chosen  by  her  was 
not  near  enough  to  have  that  effect    But  to 


I  canvass  old  customers  of  the  firm,  and  en- 
I  deavor  to  dissuade  them  from  continuing  to 
deal  with  complainants,  was  a  direct  inter- 
ference with  the  property  which  defendant 
sold,  with  the  purpose  of  destroying  it  and 
preventing  complainants  having  the  benefit 
and  advantage  of  it.  The  attempt  to  appro- 
priate the  telephone  number  which  had  been 
used  in  the  business  sold,  and  by  which  a 
large  part  of  the  orders  had  been  accustomed 
to  come,  was  of  the  same  character. 

We    conclude    that    the    decree    was    too 

bruad,  in  restraining  the  defendant  from  the 

use  of  the  name  **A.  Ranft  Bottling  Works'' 

or  "Ranft  Bottling  Works,"  but  that  it  was 

justified  as  to  the  attempt  to  appropriate 

i  the  telephone  and  telephone  number,  and  as 

I  to  soliciting  trade  and  custom  of  the  patrons 

I  and  customers  of  the  business  sold  by  her 

I  to  the  complainants  at  the  time  of  the  sale. 

I      The  judgment  of  the  Appellate  Court  ati4 

i  thv  decree  of  the  Circuit  Court  are  therefore 

'  reversed  8o  far  as  relates  to  the  use  of  said 

name  or  words,  and  the  judgment  of  the  Ap- 

I  pellate  Court  is  affirmed  in  all    other    re- 

I  spects.     The  cause  is  remanded  to  tlie  Cir- 

I  cuit  Court.     Appellant    and    appellees    will 

each  pay  one  half  of  the  costs  of  the  appeal. 
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1.  A  ^Tontan  ^rlio  consented  to  r  decree  ' 
of  diTorce  affalnut  lier  to  enable  her  bus-  | 
band  to  obtain  a  ^rant  of  property  cannot,  | 
after  her  husband  bad  married  another  worn-  I 
an,  have  the  decree  annulled,  although.  In  con- 


sideration of  her  consent,  be  promised  to  re- 
marrj'  her  after  the  grant  was  procured,  and 
the  decree  wns  obtained  by  suppression  of 
facts,  and  faUe  testimony. 

Under  a  statute  permitting  cbanipes 
in  divorce  decrees  in  respect  to  disposal 
of  children  or  distribution  of  property,  such 
changes  can  only  be  made  in  the  action  In 
which  the  divorce  is  granted. 

(July  5,  1902.) 


Note. — Right  of  party  obtaining  or  consenting 
to  divorce  to  contest  its  validity. 

I.  Scope,  294. 
II.  Direct  attack  by  party  obtaining  it. 

a.  In  general,  294. 

b.  Attempt  by  tclfe  to  vacate  decree  ob- 

tained in  her  name  without  her  con- 
sent, 296. 

III.  Application  by  both  parties  to  set  aside  de- 
cree, 296. 

IV.  Direct  attack  by  party  icho  has  consented 
to,  or  colluded   in,  its  procurement. 

a.  Consent,  206. 

b.  Collusion,  297. 
V.  Collataal  attack. 

a    By  party  obtaining,  301. 
b.  By   party    who    has   consented    to,   or 
colluded  in,  its  procurement,  305. 
VI.  Sufnmary,  307. 

I.  Scope. 

The  primary  object  of  this  note  is  to  collate 
ail  cases  where  the  party  obtaining,  or  actually 
consenting  to,  a  divorce  decree  has  afterwards 
attempted  to  question  it,  though  cases  showing 
an  attempt  by  the  defendant  to  question  a  de- 
cree collusively  obtained  are  also  necessarily  in- 
cluded on  account  of  their  close  relation  to  con- 
sent decrees.  But  cases  of  constructive  consent. 
60  L.  R.  A. 


based  upon  subsequent  recognition  or  acquies- 
cence by  acts  in  the  decree,  are  excluded,  as  are 
also  all  cases  In  which  the  party  attacking  the 
decree  did  not  actually  consent  thereto,  and 
had  been  In  no  way  instrumental  in  obtaining 
It.  but  was  denied  relief  because  of  long  delay 
in  questioning  the  validity  of  the  decree,  which 
is  treated  by  some  of  the  courts  as  In  the  na- 
ture of  a  constructive  consent  by  acquiescence. 

11.  Direct  attack  by  party  obtaining  it. 

a.  In  general. 

The  only  authority  found  for  a  direct  appli- 
cation by  the  party  obtaining  a  divorce  to  have 
the  same  set  aside  as  a  matter  of  right  or  priv- 
ilege, without  an  allegation  of  fraud,  mistake, 
or  surprise,  la  Flcener  v.  Flcener  8  Ky.  Ij,  Rep. 
807.  3  S.  W.  597.  There,  a  wife  obtained  a  di- 
vorce a  vinculo,  and.  at  the  same  term,  a  few 
days  after.  It  was  set  aaide  at  her  instance, 
leaving  the  parties  still  husband  and  wife.  This 
was  done  without  notice  to  the  hu&tMind.  who 
afterwards  came  In  and  moved  to  set  aside  the 
order  by  which  the  Judgment  for  divorce  was  set 
aside,  which  motion  was  not  granted,  the  court 
stating  that,  after  the  term  at  which  a  judg- 
ment for  divorce  has  been  rendered  it  becomes 
Hnal,  the  grounds  for  setting  aside  ordinary 
Judgments  at  law  or  in  equity  not  applying  to 
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(1 KOSS-APPEALS  from  a  judgment  of  the 
)  District  Court  for  Cache  County  in 
plaintiff's  favor  for  a  part  of  the  relief  de- 
manded in  an  action  to  set  aside  a  judg- 
ment granting  a  divorce;  plaintiff  appeal- 
ing from  so  much  of  the  decree  as  refused 
to  set  aside  the  divorce  in  toto,  and  defend- 
ant appealing  from  so  much  as  awarded  any 
relief.     Reversed  on  defendant's  appeal. 

The  facts  are  stated  in  the  opinion. 

^fes»rs.  George  Q.  Rioli  and  J.  Z. 
Stewart,  Jr.,  for  appellant: 

The  action  to  set  aside  the  divorce  pro- 
ceedings on  the  ground  of  fraud  would,  of 
course,  be  a  direct  attack,  because  fraud  does 
not  render  a  judgment  or  decree  void,  but 
voidable,  and  a  voidable  decree  cannot  be 
collaterally  attacked. 

5  Am.  &  Eng.  Enc.  Law.  pp.  384,  387 ;  2 
Pom.  Eq.  Jur.  2d  ed.  §§  803,  915,  916;  LaH- 


mer  v.  Knoyle,  43  Kan.  338,  23  Pac.  487; 
Casv:ell  v.  Caswell,  120  111.  377,  11  N.  E. 
344. 

The  misrepresentations  relied  upon  in  the 
complaint  in  this  action  do  not  constitute 
fraud,  because  they  do  not  possess  the  ele- 
ments, and  are  mere  promises  for  the  future 
which  respondent  had  no  right  to  rely  upon. 

8  Am.  &  Eng.  Enc.  Law,  p.  636;  Phillips 
V.  Thorp,  10  Or.  494;  Weeks  v.  Hill,  38  N. 
H.  199;  Cross  v.  Cross,  58  N.  H.  373;  Bel- 
den  V.  Mungei'y  5  Minn.  211,  80  Am.  Dec. 
407.  Gil.  169;  Adams  v.  Adams,  25  Minn. 
72:  Muckenhurg  v.  Holler,  29  Ind.  139,  92 
Am.  Dec.  345;  Everhart  v.  Puckett,  73  Ind. 
409;  Stouienhury  v.  Lyhrand,  13  Ohio  St. 
228:  Mser  v.  Bertrand,  14  Ark.  267;  Kil- 
bom  V.  Field,  78  Pa.  194;  Blank  v.  Nohl 
(Mo.)  19  S.  W.  65;  Nichols  v.  Nichols,  25 
N.   J.   Eq.   60;   Singer  v.   Singer,  41   Barb. 


Judgments  for  divorce ;  but  that  during  the  | 
term,  however,  and  while  the  condition  of  both 
parties  remains  unchanged,  there  is  no  reason 
why  the  Judgment  may  not  be  set  aside  at  the 
Instance  of  the  complaining  party,  who  may 
have  relented  in  bis  desire  that  the  separation 
be  Onal.  But  the  court  said  that  the  order  in 
this  case  should  not  have  been  made  without 
notice  to  the  husband,  and  that,  if  he  had  per- 
severed in  his  attempt  to  have  the  order  set 
aside  on  that  ground,  it  would  have  been  done, 
and  the  wife  would  have  been  required  to  give 
some  reason  for  setting  aside  the  decree. 

In  the  remaining  decisions,  the  courts  uni- 
formly refuse  to  grant  relief,  for  various  rea- 
sons, according  to  the  circumstances. 

In  Merritt  v.  Loclcwood.  45  Ilun,  592,  10  N. 
Y.  S.  R.  875.  a  wife  brought  an  action  for  ab- 
solute divorce,  obtaining  a  decree  which  allowed 
her  nothing  for  her  support,  and,  after  remain- 
ing quiet  for  twelve  years  and  until  after  her 
husband's  death,  she  brought  an  action  to  set 
aside  the  decree  for  fraud  consisting  in  a  fail- 
ure to  allow  her  aJlmony.  The  court  denied  her 
any  relief,  stating,  however,  that,  had  she  ob- 
jected at  once  and  applied  to  open  the  decree, 
the  application  would  have  been  natural ;  but 
that  a  delay  of  twelve  years,  and  until  after  her 
husband  was  dead,  afforded  abundant  grounds 
to  deny  the  application. 

It  dearly  appears  that  when  complainant  has 
been  guilty  of  fraud  or  bad  faith  no  relief  may 
be  expected. 

So.  in  Ferry  v.  Ferry,  9  Wash.  239,  37  Pac. 
431.  an  action  to  annul  a  divorce  decree  granted 
the  petitioner  upon  a  cross-couiplaint,  on  the 
ground  of  want  of  Jurisdiction  of  the  court  on 
account  of  nonresidence  of  complainant  therein, 
the  court  refused  relK^f,  stating  ihat  no  one  was 
deceived  or  defrauded  in  this  instance  unless  it 
was  the  court,  and  that  the  same  court  will  not 
set  aside  a  decree  thus  rendered  at  the  suit  of 
one  who  Is  responsible  for  the  imposition  ef- 
fected,— especially  after  more  than  three  years 
of  acquiescence  and  enjoyment  of  the  fruits  of 
the  action  ;  that  "courts  cannot  be  used  that 
way.** 

And  In  Carlisle  v.  Carlisle.  96  Mich.  128,  55 
N.  W.  673,  It  is  said,  arguendo,  that  a  decree 
cannot  be  avoided  by  a  party  guilty  of  fraud ; 
nor  can  one  who  obtains  a  divorce,  and  accepts 
Its  t)eneflts,  afterwards  question  the  Jurisdiction 
of  the  court  granting  it. 

So,  Id  Simons  v.  Simons,  47  Mich.  253.  10  N. 
W.  360.  the  complainant  in  a  divorce  action 
filed  a  bill  to  set  the  decree  aside,  alleging  that 
it  was  procured  by  collusion  with  her  husband, 
while  in  her  original  bill  for  the  divorce  there 
was  a  sworn  allegation  that  it  was  not  founded 
CO  L.  R.  A. 


upon  any  collusion,  agreement,  or  understanding 
whatever.  The  court  held  that,  without,  this 
sworn  allegation  in  her  bill  of  complaint,  it 
would  not  have  been  entertained,  and,  having 
thus  given  the  court  Jurisdiction,  and  permitted 
the  case  to  proceed  to  a  final  decree,  she  could 
not  then  be  permitted  to  take  advantage  of  her 
own  wrong.  In  the  language  of  the  court: 
"Indeed,  the  whole  matter  was  simply  a  shame- 
less bargain,  and.  whether  right  or  wrong,  she 
must  now  abide  by  it." 

If  the  decree,  as  It  stands,  is  the  result  of 
carelessness  or  negligence  In  the  complainant, 
no  relief  can  be  obtained  by  that  party,  although 
the  question  of  his  fraud  or  bad  faith  is  not  in- 
volved. On  this  principle,  in  Champion  v. 
Woods,  79  Cal.  17,  21  Pac.  534.  relief  was  de- 
nied  to  a  wife,  who.  having  obtained  a  decree 
of  divorce  on  a  complaint  containing  an  allega- 
tion that  there  was  no  community  property,  two 
years  later,  and  subsequent  to  her  husband's 
death,  instituted  proceedings  against  his  ex- 
ecutor asking  to  have  the  decree  in  the  divorce 
case  canceled  so  far  as  the  same  affected  her 
property  rights,  and  that  she  be  adjudged  to  l>e 
the  owner  of  one  half  of  property  which  she 
claimed  was  community  property,  on  the  ground 
that  the  statement  in  regard  to  community  prop- 
erty contained  in  her  petition  for  the  original 
decree  was  induced  by  the  representations  of 
her  husband,  on  whom  she  implicitly  relied  in 
regard  to  this- matter,  and  that  such  representa- 
tions were  false  and  fraudulent.  The  court  said 
that  plaintiff's  relations  with  her  husband  at 
the  time  of  the  divorce  proceedings  were  such 
that  it  was  negligence  and  inexcusable  careless- 
ness on  her  pai't  to  rely  upon  him  In  a  matter 
of  so  much  Importance. 

Neither  may  a  complainant  have  relief 
against  a  decree  when  he  exprei^sly  consented  to 
the  provisions  of  which  he  afterwards  com- 
plains. This  is  clearly  shown  in  RIndge  v. 
Kindge,  22  Ind.  31.  where,  after  the  granting  of 
a  divorce  decree  at  the  suit  of  the  husband  for 
incompatibility  of  temper,  adjudging  that  de- 
fendant be  given  certain  property  as  alimony 
as  previously  agreed  by  the  parties,  the  com- 
plainant at  the  same  term  moved  for  a  new 
trial  upon  the  ground  of  newly  discovered  evi- 
dence which  would  give  him  a  divorce  against 
his  wife  on  the  ground  of  adultery,  and  also  al- 
leging fraud  upon  her  part  on  account  of  which 
the  property  so  adjudged  her  was  obtained ;  but 
the  court  overruled  the  motion,  stating  that,  al- 
though a  woman  against  whom  a  divorce  Is  ob- 
tained on  the  ground  of  adultery  Is  not  entitled 
to  alimony,  here,  however,  the  divorce  had  been 
obtained  on  other  grounds :  also,  that  the  prop- 
erty so  adjudged  her  was  given  by  the  court  at 
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139;  3  Am.  &  Eng.  Enc.  Law,  pp.  879,  880; 
2  Bishop,  Marr.  &  Div.  ed.  1881,  §  696,  ed. 
1891,  I   102. 

If  the  intention  of  F.  W.  Karren  was  to 
secure  the  property  through  fraud,  respond- 
ent was  equally  guilty  with  him  bemuse, 
according  to  her  complaint,  it  was  in  sole 
reliance  upon  these  representations,  and  to 
enable  him  to  procure  the  deed  hj  those 
means,  that  she  "  neglected  and  failed  to 
appear."  No  relief  will  be  granted  in  such 
cases. 

5  Am.  &  Eng.  Enc.  Law,  p.  845;  Blank 
V.  Nohl  (Mo.)  19  S.  W.  65;  3  Am.  &  Eng. 
Enc.  Law,  p.  379;  1  Pom.  Eq.  Jur.  2d  ed.  § 
401 ;  Wtbater  v.  Webster,  54  Iowa,  153,  6 
N.  W.  170. 

If  a  party  has  joined  in  obtaining  a  void 
decree,  he  cannot  set  up  its  invalidity 
against  the  other  party,  if  such  other  party 


has  married  again  relying  on  the  divorce* 

Stewart,  Marr.  &  Div.  §  419;  5  Am.  & 
Eng.  Enc.  Law,  p.  344. 

In  all  cases  great  caution  will  be  exer- 
cised, especially  if  the  rights  of  third  per- 
sons have  intervened,  or  one  party,  relying^ 
upon  the  divorce,  has  remarried. 

Stewart,  Marr.  &  Div.  §  423;  2  Bishop, 
Marr.  &  Div.  §  751. 

In  an  action  to  set  aside  a  divorce  no 
alimony  will  be  granted. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  99; 
Kiefer  v.  Kiefer,  4  Colo.  App.  606,  36  Pac. 
621;  Appleton  v.  Warner,  51  Barb.  270; 
Wilhite  v.  Wilhiie,  41  Kan.  154,  21  Pac. 
173;  Nichola  v.  yichols,  25  N.  J.  Eq.  60; 
Singer  v.  Singer,  41  Barb.  139. 

Messrs,  Nathan  Tanner,  Jr.,  and  J.  N» 
Kimball,  for  respondent: 

The  decree  of  divorce  should  be  set  aside 


the  plaintiff's  instance.  In  pursuance  of  an 
agreement  between  the  parties,  and,  whether 
such  agreement  was  a  proper  one  the  court  ex- 
pressly states  that  It  is  not  called  upcm  to  de- 
cide, only  holding  that,  as  plaintiff  voluntarily 
agreed  to  suffer  the  decree  for  the  property  to 
go  against  him,  his  motion  for  a  new  trial 
should  be  refused. 

b.  Attempt  by  tcife  to  vacate  decree  obtained  in 
her  name  without  her  consent. 

Decrees  obtained  by  the  husband  in  the  wife's 
name  without  her  Icnowledge  or  consent  are  va- 
cated as  being  a  fraud  both  upon  her  and  upon 
the  court. 

Such  a  decree  was  vacated  In  Olmstead  v. 
Olmstead,  41  Minn.  207,  43  N.  W.  67.  where  the 
wife  knew  nothing  of  the  proceedings  until  she 
heard  of  the  granting  of  the  decree,  except  that, 
in  an  interview  had  with  her  husband  and  while 
laboring  under  great  excitement  and  distress, 
she  had  signed  a  paper  without  knowledge  of  its 
contents,  which,  after  the  decree  was  granted, 
she  believed  must  have  been  the  verification  to 
the  complaint.  The  court  granted  the  applica- 
tion to  vacate  the  decree,  stating  that  it  could 
not  t>e  tolerated  that  a  party  anxious  to  secure 
a  divorce  should  bring  about  a  Judicial  separa- 
tion by  an  action  against  himself  and  com- 
menced and  managed  by  himself  in  his  own  in- 
terest, using  his  wife  as  a  mere  figurehead, — a 
fraud  alike  upon  her  and  the  court.  In  this 
case  the  husband  had  remarried  within  ten  days 
after  the  entry  of  the  decree:  but  the  court 
said  that  parties  who  in  such  cases  make  haste 
to  contract  another  marriage  lake  the  risk  of 
the  consequences  of  an  appeal  or  other  proceed- 
ings to  vacate  the  Judgment. 

And  In  Brown  v.  Grove.  116  Ind.  84,  18  N.  E. 
387,  a  wife  was  given  relief,  after  her  husband's 
death,  from  a  decree  procured  by  him  in  her 
name  without  ber  knowledge  or  consent,  the 
court  stating  that  a  husband  who  procures  a 
petition  to  be  filed  In  the  name  of  his  wife 
against  himself  without  her  knowledge,  and  an- 
swers the  complaint  filed  by  his  own  procure- 
ment, perpetrates  a  fraud  upon  her  and  upon 
the  court :  that  the  court  abhors  such  conduct, 
and  has  inherent  power  to  annul  such  a  decree. 

In  Bradford  v.  Abend,  80  111.  78.  31  Am.  Rep. 
67,  upon  vacating  a  decree  In  a  suit  instituted  by 
a  husband  against  himself  In  his  wife's  name 
while  she  was  insone  and  confined  in  an  asylum 
in  another  state,  the  court  gave  as  its  reason 
that,  being  insane,  the  wife  could  not  consent 
to  the  granting  of  the  decree,  and,  also,  that 
fraud  would  be  presumed  from  the  unequal  po- 
sition of  the  parties,  whether  any  existed  or  not, 
and  that,  alone,  would  vitiate  the  decree. 
60  L.  R.  A. 


III.  Application  by  both  parties  to  set  aside  de- 

cree. 

After  an  absolute  decree  of  divorce  had  beeo 
granted  and  entered,  both  parties  Joined  in  a  pe- 
tition asking  that  the  decree  be  vacated  and  the 
parties  restored  to  their  former  rights  and  priv- 
ileges. This  relief  the  court  granted,  no  third 
person  being  injured  thereby,  and  It  appearlng^ 
upon  the  aflSdavit  of  complainant  In  Che  divorce 
action  that  charges  against  defendant  made 
therein  were,  after  the  rendition  of  the  decree, 
found  to  l>e  untrue.  This  order,  however,  wa» 
expressly  made  without  prejudice  to  the  prop- 
erty rights  which  third  persons  might  have  ac- 
quired under  the  decree,  and  which  the  court 
stated  must  be  protected.  Colvin  v.  Colvin.  2 
Paige,  385,  22  Am.  Dec.  644. 

IV.  Dii'cct  attack  by  party  who  has  consenlcti 

to,  or  colluded  in,  its  procurement. 

a.  Consent. 

In  Brick  v.  Brick,  65  Mich.  230,  81  N.  W. 
007,  33  N.  W.  761,  a  defendant  in  a  divorce  suit 
appealed  from  a  decree  in  plaintiff's  favor,  but, 
the  printed  record  showing  that  the  decree  was 
entered  upon  the  consent  of  defendant  through 
his  solicitor,  the  court  held  that  It  was  binding 
upon  the  parties  unless  impeached  for  fraud  or 
mistake. 

It  is  said  in  the  course  of  the  opinion  In  Scott 

V.  Scott,  17  Ind.  309,  that,  under  the  general 
chancery  practice,  in  suits  for  divorce,  a  de- 
fault, acknowledgment,  or  consent,  by  a  defend- 
ant, was  generally  supposed  to  settle  the  case 
against  him,  so  that  he  could  not  afterwards 
complain  of  any  lawful  .disposition  the  court 
should  make  of  the  case. 

And  a  wife  who  entered  her  appearance  in  a 
suit  for  divorce  instituted  by  her  husband,  con- 
sented to  a  default,  and  accepted  a  certain  sum 
of  money  as  alimony,  was  held  in  Maher  v.  Title 
Guarantee  &  Ti-ust  Co.  95  111.  App.  365,  to  be 
bound  by  the  decree  upon  attempting  to  have  it 
set  aside  ten  months  later  on  the  ground  of 
fraud,  where  the  husband  had  contracted  a  sec- 
ond marriage  with  a  woman  who,  in  good  faith, 
had  relied  upon  the  validity  of  the  divorce  de- 
cree, although  the  wife's  consent  was  obtained 
and  the  acceptance  of  the  alimony  induced  by 
the  coercion  of  her  husband,  and  her  Inaction  for 
the  ten  months  succeeding  the  divorce,  during- 
whlch  time  she  was  living  with  her  husband  as 
his  wife,  was  induced  by  his  repeated  assur- 
ances that  the  decree  was  fraudulent  and  had 
no  effect  upon  their  relations  and  by  bis  promise 
to  remnri-y  her  in  order  to  allay  her  fears.  The 
decision  is  based  upon  the  ground  that  the  wife. 
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in  ita  entirety,  because  it  appears  from  the 
findings  that  it  was  procured  by  default, 
which  default  was  caused,  and  the  respond- 
ent prevented  from  presenting  a  good  and 
suHicient  defense,  by  reason  of  appellant's 
misrepresentations  to  her;  that  it  was  also 
obtained  upon  testimony  knowingly  false, 
thn«  constituting  a  fraud  upon  the  respond- 
ent, a  fraud  upon  the  court,  and  a  crime 
against  the  laws  of  the  state. 

2  Bishop,  Marr.  &  Div.  §§  744,  753; 
Whitcomb  v.  Whiicomh,  46  Iowa,  437;  Ru8h 
V.  Rush,  46  Iowa,  648,  26  Am.  Rep.  179; 
Johnson  v.  Coleman,  23  Wis.  452,  99  Am. 
Dec.  193;  Freeman,  Judgm.  99,  100,  250, 
48JI,  491. 

The  fact  of  his  remarriage  should  make 
no  difference. 

Ibid. 


Baskin,  J.,  delivered  the  opinion  of  the 
court: 

The  material  allegations  of  the  complaint 
are  as  follows:  "That  heretofore,  to  wit, 
on  the  17th  day  of  September,  1900,  in  this 
[first  district]  court,  a  decree  and  judgment 
was  entered  in  an  action  wherein  said  de- 
fendant was  plaintiff,  and  this  plaintiff  was 
defendant,  in  terms  dissolving  the  bonds  of 
matrimony  between  this  plaintiff  and  said 
defendant,  and  awarding  said  defendant  the 
three  children,  issue  of  the  marriage  be- 
tween plaintiff  and  defendant,  viz,:  .  .  . 
And  plaintiff  further  alleges  that  the  sum- 
mons in  said  action  was  never  served  upon 
her;  and  that  she  had  no  legal  knowledge 
of  the  pendency  of  said  action;  that  said 
judgment  was  rendered  against  her  by  de- 
fault, and  upon  a  comj)laint "  which  charged 
her  (the  defendant)  with  having  been  guuty 


knowing  all  that  time  that  the  decree  wasfrand- 
ulent,  was  barred  from  any  relief  against  it  by 
reason  of  her  falling  to  defend,  and  delaying 
proceedings  to  vacate  the  decree  until  an  inno- 
cent woman  had  become  involved;  and  that, 
although  she  herself  was  deeply  wronged,  since 
one  of  two  Innocent  parties  must  aaflTer,  she  who 
placed  it  In  the  power  of  her  husband  to  com- 
mit the  fraud  must  be  the  one.  The  court,  how- 
ever, stated  that,  had  the  question  been  one  be- 
tween the  petitioner  and  her  husband  alone, 
and  had  the  rights  of  an  innocent  third  party 
not  intervened,  it  would  have  no  hesitancy  in 
holding  that,  under  all  the  circumstances,  the 
petitioner  might  be  entitled  to  relief,  notwith- 
standing her  failure  to  make  defense  to  the  di- 
vorce suit  and  her  delay  In  filing  her  bill.  To 
this  decision  there  is  a  dissenting  opinion  to  the 
effect  that.  It  appearing  that  the  plaintiflTs  acts 
in  regard  to  the  granting  of  the  divorce  were 
Induced  by  the  power  and  compulsion  of  her 
husband,  and  her  inaction  after  Its  rendition 
being  caused  by  his  influence  and  her  reliance 
on  him,  she  ought  not  to  be  refused  relief  in  or- 
der to  save  an  Innocent  party,  as  her  claims  are 
grounded  upon  the  fraud  practised  by  the  hus- 
band, on  the  court,  and  a  refusal  to  grant  her 
relief  involves  a  8upiM)rt  of  the  fraud  and  a 
permitting  of  it  to  succeed.  Although  the  wife's 
consent  to  the  divorce  proceedings  is  recognized 
as  one  of  the  grounds  for  refusing  her  any  re- 
lief, the  force  of  the  decision  as  to  this  question 
is  weakened  by  the  greater  prominence  given  to 
the  other  ground  of  laches. 

But  a  wife  was  allowed,  in  Megarge  v.  Me- 
garge,  2  N.  Y.  Week.  Dig.  852,  to  vacate  by  mo- 
tion a  decree  of  absolutedivorce  rendered  against 
her  on  the  charge  of  adultery,  where  it  appeared 
that  the  parties,  mutually  desiring  a  divorce, 
applied  to  an  attorney  and  made  arrangements 
to  secure  a  decree  on  the  ground  of  abandon- 
ment, and  that  the  wife  supposed  the  decree  was 
granted  on  that  ground,  and  therefore  made  no 
defense;  but,  by  means  of  manufactured  evi- 
dence, an  absolute  decree  was  fraudulently  ren- 
dered against  her  on  the  ground  of  adultery. 
This  case  is  of  value  here  only  by  reason  of  the 
fact  that  no  point  was  made  « gainst  the  wife 
on  account  of  her  consent.  The  relief  was 
granted  wholly  on  the  ground  of  the  fraud  prac- 
tised on  her,  the  Judge  stating  that  courts  have 
always  Intervened  on  motion  to  vindicate  their 
own  process  and  proceedings  against  oppressive, 
fraudulent,  and  collusive  uses  of  them. 

A  year  after  the  entry  of  a  decree  of  divorce 
procured  without  the  wife's  knowledge  and  upon 
Irregular  and  defective  service,  she  gave  her  son 
power  to  employ  counsel  and  either  obtain  a 
favorable  settlement  of  her  share  of  the  prop- 
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erty,  or  set  the  decree  of  divorce  aside.  Upon 
a  favorable  settlement  being  obtained  by  the  son, 
another  decree  was  entered  ratifying  the  original 
decree.  After  fifteen  years,  during  which  she 
had  enjoyed  the  property  obtained  on  the  settle- 
ment  and  after  the  husband  had  married  again, 
she  commenced  an  action  to  set  aside  the  decree 
on  the  ground  of  Its  invalidity,  claiming  that 
she  was  not  fully  and  accurately  advised  as  to 
her  rights  at  the  time  of  the  previous  transac- 
tions, and  was  now  informed  by  counsel  that 
said  decrees  of  divorcement  were  wholly  and  ut- 
terly void.  The  court  denied  her  right  to  con- 
test the  validity  of  the  decree  on  the  following 
grounds,  viz.:  That  in  the  previous  transac- 
tions it  appeared  that  she  clothed  her  son  fully 
by  oral  directions,  with  the  power  which  he  ex- 
ercised, and  was  fully  aware  of  every  step  that 
he  was  about  to  take :  also  that,  after  the  mat- 
ter was  concluded,  she  was  fully  Informed  of 
everything  that  had  been  done,  and  expressed 
her  satisfaction  with  It,  and  that  whether  the 
first  decree  was  valid  or  not,  the  second  was  a 
confirmation  of  it  made  with  her  consent ;  also, 
that  the  only  misapprehension  as  to  her  rights 
under  which  she  labored  was  a  mistake  of  law 
caused  by  error  In  the  Judgment  of  her  counsel 
and  corrected  in  no  other  way  than  by  the  Judg- 
ment of  other  counsel  fifteen  years  afterwards, 
and  that,  as  to  such  a  mistake  of  law,  equity 
will  not  grant  relief :  further,  that,  by  receiving 
and  enjoying  the  proceeds  of  the  settlement,  and 
by  delaying  to  have  the  Judgment  of  record  set 
aside  until  a  new  family  had  grown  up  under 
its  protection,  she  was  estopped,  both  by  confir- 
mation and  by  acquiescence  or  laches.  De  Her- 
eu  V.  liereu  (Ariz.)  56  Pac.  871. 

Although  a  wife,  at  the  time  out  of  the  state, 
signed  an  admission  of  personal  service  of  the 
summons  and  complaint  in  divorce  proceedings, 
and  waived  all  other  service,  she  was  allowed 
to  set  aside  the  decree  subsequently  obtained 
upon  her  nonappearance  for  the  reason  that 
such  service  would  not  avail  to  give  the  court 
Jurisdiction  where  the  statute  prescribed  serv- 
ice by  publication  upon  parties  without  the 
state,  and  the  contention  that  she  was  estopped 
to  question  the  decree  by  her  admission  of  serv- 
ice was  held  to  be  of  no  force,  since  she  could 
uot  waive  the  order  of  publication  required  by 
statute,  except  by  entering  her  appearance,  or 
causing  it  to  be  entered  by  her  attorney. 
Weatherbee  v.  Weatherbee,  20  Wis.  409. 

b.  Collusion. 

From  the  statement  in  the  early  case  of  Pru- 

dam  V.   Phillips,   further  reported  infra,  V.  b, 

that,  'if  both  parties  colluded  In  the  cheat  upon 

the  court,  it  was  never  known  that  either  of 
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of  adultery.  "And  that,  after  the  commis- 
sion of  the  adultery  complained  of  in  the 
complaint  (in  said  action  for  divorce),  the 
said  defendant  forgave  her,  and  lived  with 
and  cohabited  with  her  as  his  wife,  and  so 
lived  and  cohabited  with  her  during  the 
pendency  of  the  action  aforesaid,  and  there- 
after left  her  in  possession  and  custody  of 
their  home  and  children  while  he  went  to 
fill  a  mission  in  the  iSouthern  states.  And 
she  further  alleges  that  the  said  defendant 
represented  to  her  and  told  her  that  he  was 
procuring  said  divorce  because  of  the  in- 
sistence of  his  parents,  and  that  after  said 
divorce  was  procured  he  would  remarry 
her,  and  provide  for  her  as  he  had  hitherto 
done,  and  under  no  circumstances  deprive 
her  of  the  custody  of  the  said  children,  or 
of  the  homestead  on  which  they  then  resided. 
That,  at  the  time  of  the  bringing  of  said 


suit,  the  title  to  said  homestead  was  in  the 
father  of  said  defendant,  and  he,  the  said 
father,  refused  to  make  a  deed  to  the  said 
defendant  of  said  homestead  unless  he  would 
procure  a  divorce  from  this  plaintiff.  That, 
relying  upon  said  representations  of  said  de- 
fendant, and  to  enable  him  to  procure  the 
said  deed  to  said  homestead,  she  neglected 
and  failed  to  appear  and  defend  said  action 
for  divorce.  That,  notwithstanding  said 
representations,  the  said  defendant  falsely 
and  knowingly  testified  in  court  that  he  had 
not  forgiven  this  plaintiff  for  her  adultery, 
and  falsely  and  knowingly  obtained  a  decree 
awarding  the  custody  of  the  said  children  to 
him.  and  falsely  and  knowingly  testified  in 
court  that  he  had  not  lived  or  cohabited  with 
this  plaintiff  after  having  knowledge  of  said 
adultery,  and  forcibly,  and  against  her  con- 
sent, took  from  her  her  children,  and  turned 


them  could  yacute  the  judgment,'*  seems  to 
spring  the  rule  which  controls  In  a  number  of 
cases  of  attempts  to  vacate  decrees  coUusively 
obtained. 

This  case  and  quotation  are  referred  to  In 
Greene  v.  Greene,  2  Gray,  361,  61  Am.  Dec. 
4o4,  which  was  an  action  by  a  wife  to  have  a 
decree  of  divorce  obtained  by  the  husband  an- 
nulled on  the  ground  of  fraud  and  collusion, 
and  the  court  says  that  by  "collusion"  It  is  not 
presumed  that  the  petitioner  meant  to  use  It  In 
its  ordinary  sense  as  collusion  between  the  par- 
ties to  the  former  proceeding,  and  so  a  fraud 
upon  the  law,  because  that  would  include  herself 
as  party  to  the  fraud.  The  allegation  was, 
therefore,  understood  as  stating  that  the  hus- 
band had  colluded  or  combined  with  other  per- 
sons to  obtain  false  testimony,  or  otherwise  aid 
him  in  fraudulently  obtaining  a  decree. 

In  an  attempt  by  the  second  husband  of  a 
woman  divorced  from  her  former  husband  by  a 
collusive  agreement,  to  have  the  decree  vacated, 
the  court  states  that  such  a  fraud  Is  not  upon 
the  individuals,  but  upon  the  law  and  court,  and 
that  no  one  has  a  strict  right  to  the  vacation 
of  such  a  .M^nient;  certainly  not  the  parties 
thereto,  who  are  in  pari  delicto,  nor  strangers 
to  the  record  who  are  not  affected  thereby. 
Ruger  V.  Heckel,  21  Hun,  489. 

Likewise,  in  Smith  v.  Smith.  48  Mo.  App.  612. 
which  was  an  appeal  fi*om  a  refusal  to  set  aside 
a  decree  of  divorce  against  a  wife  on  her  peti- 
tion, the  court,  upon  dismissing  the  appeal  be- 
cause the  petition  was  not  properly  prosecuted, 
said  that,  were  all  other  obstacles  out  of  the 
way,  it  was  exceedingly  doubtful  whether  the 
wife,  who  claimed  relief  on  the  ground  of  her 
own  collusion  in  bringing  about  the  decree, 
would  be  entitled  to  relief  on  equitable  grounds. 

TTie  point  came  up  squarely  In  Hubbard  v.  Hub- 
bard, 19  Colo.  13.  34  Pac.  170.  where,  more  than 
a  year  after  the  granting  of  a  divorce  decree 
against  a  wife,  procured  fraudulently  by  her 
silence,  in  consideration  pf  which  she  was  to  re- 
ceive a  certain  amount  of  money,  she,  falling  to 
realize  the  proceeds  of  her  agreement,  applied  to 
set  aside  the  decree.  This  application  was  de- 
nied, the  court  stating  in  regard  to  the  conten- 
tion that  the  decree  should  be  set  aside  on  the 
ground  of  public  morals,  that,  should  the  relief 
asked  for  be  granted,  petitioner,  profiting  by 
her  experience,  might  negotiate  for  another  col- 
lusive divorce  upon  a  cash  in  hand  basis :  also, 
that  while  courts  should  undoubtedly  exercise 
care  in  dissolving  the  maiTiage  relation,  and 
decline  to  grant  relief  where  collusion  appears, 
nevertheless,  that,  after  a  decree  has  been  ren- 
dered and  acquiesced  in  for  o  long  period  of 
time,  reasons  which  would  in  the  first  instance 
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have  caused  it  to  be  withheld  may  not  be  sulfi- 
cient  to  warrant  setting  it  aside. 

Relief  was  denied  upon  various  grounds  in 
Brigham.  Petitioner.  176  Mass.  223.  57  N.  E. 
328.  where,  after  a  husband's  death  bis  former 
divorced  wife  presented  a  petition  to  set  aside 
a  divorce  for  adultery  obtained  by  him  fifteen 
years  before.  The  ground  upon  which  she 
asked  for  relief  was  collusion,  consisting  in  her 
agreement  to  accept  a  sum  of  money,  a  check 
for  which  was  put  in  escrow  until  the  granting 
of  the  decree,  in  consideration  of  which  she 
made  no  defense,  and  thus  allowed  the  husband 
to  obtain  a  decree  nisi,  subsequent  to  which  he 
repudiated  the  money  arrangement,  whereupon 
she  tiled  a  petition  alleging  her  collusion  and 
asking  that  the  decree  be  set  aside ;  but  again 
entering  into  a  collusive  arrangement  not  to  pro- 
ceed with  the  petition  upon  the  receipt  of  a  cer- 
tain sum,  her  petition  was  dismissed  upon  her 
nonappearance,  and  the  decree  nisi  made  abso- 
lute. In  regard  to  the  collusive  arrangements, 
petitioner  alleged  that  they  were  entered  Into 
through  fear  of  her  husband  and  her  confidential 
adviser,  who  was  her  alleged  corespondent,  and 
who  played  upon  her  fears  as  to  her  support 
and  as  to  publicity,  and  upon  her  petition  to  set 
aside  the  decree  nisi  there  were  added  threats 
of  an  indictment  for  perjury  if  she  should  deny 
the  charge  of  adultery  admitted  by  her  omission 
to  defend  upon  the  granting  of  the  decree.  From 
that  time  she  took  no  steps  until  after  the  hus- 
band's death,  upon  the  ground,  as  alleged,  that 
his  great  wealth  while  he  lived  could  have  been 
used  to  shut  off  evidence  to  prove  her  case. 
This  petition  was  not  sustained  by  the 'court, 
and  no  relief  granted  for  the  reason  that  peti- 
tioner had  had  her  day  in  court  and  a  chance  to 
try  all  the  issues  involved :  and  that  as  to  the 
collusion,  she  could  not  obtain  a  locus  standi 
from  her  own  fraud  upon  the  court,  when  she 
acted  under  a  pressure  produced  by  an  appeal 
to  her  need  for  money,  to  her  fear  of  an  indict- 
ment for  perjury  if  she  testified  to  what  she 
alleged  to  be  the  truth,  or  to  her  or  her  confi- 
dential adviser's  fear  of  publicity,  as  well  as  by 
any  fear  of  violence  there  may.  have  been,  when 
the  proportion  of  the  different  elements  was 
left  indeterminate,  and  it  was  not  improbable 
that  her  want  of  money  may  have  been  the  chief 
motive  for  her  consent.  Also,  the  court  stated 
that  in  such  a  proceeding  as  this  the  utmost 
diligence  and  good  faith  are  Indispensable  con- 
ditions to  its  being  heard,  so  that,  wliether  the 
refusal  to  hear  petitioner  was  based  upon  her 
laches  or  collusion,  either  was  a  suflScient  rea- 
son. 

TuriJln  v.  Turpln  (Tenn.  Ch.  App.)  58  S.  W. 
763.  goes  no  farther  than  to  hold  that,  the  col- 
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her  out  of  her  home,  and  left  her  without 
the  means  of  support.  That  she  is  in  in- 
digent circumstances,  and  has  no  property 
^T  mr.-.ns  with  wliioh  to  support  herself  or 
to  pay  the  expenses  of  this  action.  That  the 
defendant  is  a  man  of  means,  amply  able  to 
pay  the  expenses  of  this  action,  and  to  sup- 
port this  plaintiff." 

The  prayer  of  the  complaint  was  that  the 
decree  of  divorce  be  set  aside;  that  the  cus- 
tody of  the  children  be  awarded  to  the  plain- 
tiff; and  that  alimony  and  certain  sums  of 
money  for  attorneys'  fees  and  her  support 
during  tlie  pendency  of  the  action  be 
awarded  to  her.  The  representations  and 
false  testimony  of  the  defendant  set  out  in 
the  complaint,  and  the  allegation  in  respect 
to  the  service  of  the  summons  in  the  divorce 
suit,  were  denied  by  the  answer.  In  the 
third  finding  of  fact,  the  trial  court  found 


that  the  summons  in  the  said  divorce  suit 
was  duly  served  on  the  defendant  in  said 
action  on  the  30th  day  of  July,  1900.  Ex- 
cept in  respect  to  the  allegation  relating  to 
said  summons,  and  the  finding  that  the  de- 
fendant herein,  since  the  said  decree  of  di- 
vorce, remarried  on  the  3d  day  of  October, 
1901,  the  other  findings  of  fact  are,  in  sub- 
stance, the  same  as  the  aforesaid  material 
allegations  of  the  complaint.  As  conclusions 
of  law  from  the  findings  of  fact,  the  trial 
court  found :  "  ( 1 )  That  the  plaintiff  is  not 
entitled  to  have  the  decree  of  divorce  en- 
tered on  the  said  17th  day  of  September, 
1900,  set  aside,  so  far  as  it  dissolves  the 
bonds  of  matrimony  between  her  and  de- 
fendant. ( 2 )  That  she  is  not  entitled  to  re- 
cover attorneys'  fees  or  suit  money  in  this 
action.  (3)  That  the  plaintiff  herein  is  en- 
titled to  have  the  said  decree,  so  far  as  it 


luslon  being  a  fraud  participated  in  by  both  par- 
ties, tlie  court  of  a  state  where  neither  party 
resides  will  leave  them  as  It  finds  them.  A 
wife  herein  collusively  arranged  and  agreed 
with  her  husband  whereby  he  went  to  Wash- 
ington and  filed  a  bill  for  divorce  against  her 
to  which  she  answered  under  oath  that  she 
was  a  resident  of  that  state,  thereby  Indue 'ng 
the  proper  court  of  that  state  to  take  Jurisdic- 
tion of  the  proceedings.  Upon  these  facts  ap- 
pearing upon  a  proceeding  by  the  wife  in  Ten- 
nessee to  vacate  the  decree,  the  court  held  that 
she  could  not  be  heard  to  complain  In  that  state 
when  neither  of  the  parties  resided  there,  nor 
did  reside  there  at  the  time  the  decree  com- 
plained of  was  rendered.  Further,  the  court 
said  that  it  did  not  believe  any  case  could  be 
found  which,  under  the  facts  averred,  would 
afford  her  any  relief. 

The  express  point  decided  In  Klnnler  v.  Kln- 
nler.  53  Barb.  454,  Affirmed  lu  45  N.  Y.  53{>,  6 
Am.  Rep.  132.  Is  that  the  second  husband  of  a 
woman  who  collusively  obtained  a  divorce  from 
her  former  husband  could  not  be  heard  to  ques- 
tion that  decree.  As  a  basis  i'or  that  decision  it 
Is  held  that  neither  of  the  parties  to  a  collusive 
decree  can  possibly  avoid  it, — it  is  binding  upon 
both,  and,  therefore,  the  subsequent  remarriage 
of  the  wife  was  valid,  so  that  her  second  hus- 
band, being  also  a  stranger  to  the  divorce  de- 
cree, had  no  interest  therein  which  would  au- 
thorize him  to  Impeach  the  judgment  for  fraud. 

This  case  was  affirmed  In  58  Barb.  424,  and 
also  upon  appeal  in  45  N.  Y.  535,  where  the 
court  said  that  It  was  alleged  in  the  complaint 
that,  after  the  pleadings  were  in,  a  decree  was 
talten  pro  confenao,  by  collusion  ;  that  the  rule 
In  regard  to  Impeaching  a  decree  for  fraud  was 
that  there  must  be  facts  which  prove  it  to  be 
against  conscience  to  execute  the  judgment,  and 
which  the  Injured  party  could  not  moke  availa- 
ble in  a  court  of  law,  or  which  he  was  pre- 
vented from  presenting  by  fraud  or  accident  un- 
mixed with  any  fraud  or  negligence  in  himself 
or  his  agents ;  that,  according  to  this  rule,  the 
decree  was  binding  upon  the  parties  to  It,  as 
neither  could  assert  that  it  was  not  a  valid 
Judgment  for  the  reason  that  both  were  equally 
guilty  of  the  fraud :  and,  being  binding  upon  the 
parties,  the  second  husband  of  the  divorced 
wife  certainly  could  not  have  been  defrauded  or 
Injured  by  It. 

Whether  the  relief  asked  for  Is  granted  seems 
to  depend  largely  upon  the  point  of  view  from 
which  the  court  considers  the  matter.  If  the 
fact  of  the  parties  being  in  pari  delicto  appeals 
to  the  mind  of  the  court,  the  relief  is,  as  the 
cas^s  above  show,  withheld ;  while.  If  the  fraud 
practised  upon  the  law  and  court  presents  Itself 
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more  strongly,  the  proceedings  are  set  aside 
without  regard  to  the  fault  of  the  petitioner,  as 
In  the  cases  following : 

In  Mulkey  v.  Muikey,  100  Cal.  91,  34  Pac. 
621,  a  proceeding  to  vacate  a  Judgment  of  di- 
vorce obtained  by  default,  the  court  stated  that 
the  facts  set  forth  in  the  affidavit  of  petitioner 
showed  either  collusion  between  the  parties  or 
that  the  defendant  was  grossly  misled  and  de- 
ceived by  her  husband  as  to  the  grounds  of  di- 
vorce, and  that  in  either  case  the  court  should 
have  been  prompt  to  set  aside  the  Judgment  and 
allow  defendant  to  answer,  so  that  the  case 
might  be  heard  and  determined  on  Its  merits; 
and  the  decree  was  vacated  by  an  order  which 
allowed  defendant  a  reasonable  time  in  which 
to  answer. 

One  of  the  grounds  upon  a  motion.  In  Hopkins 
V.  Hopkins,  39  Wis.  167,  to  set  aside  a  divorce 
decree,  or  to  modify  it  as  to  certain  provisions, 
was  an  alleged  collusive  agreement.  The  court, 
however,  held  the  proof  of  It  to  be  Insufficient, 
and  refused  to  vacate  the  Judgment  on  that 
ground,  but  from  the  opinion  It  Is  apparent  that, 
had  such  an  agreement  been  proved,  the  decree 
would  have  been  vacated,  as  It  would  have  been 
considered  a  fraud  upon  the  court  and  therefore 
not  to  be  sanctioned. 

Another  decision,  influenced  by  similar  rea- 
sons, is  Crocker  v.  Crocker,  Sheldon,  257,  where, 
upon  a  motion  by  a  wife  to  set  aside  a  divorce 
previously  adjudged  to  the  husband.  It  appeared 
that  a  collusive  agreement  had  been  entered  In- 
to between  the  parties,  the  wife,  for  a  considera- 
tion, agreeing  to  make  no  defense  to  the  divorce 
proceedings.  The  decree  was  accordingly  ob- 
tained by  the  husband,  and  he  immediately  re- 
married, whereupon  the  wife  obtained  a  decree 
of  divorce  from  the  husband  upon  the  ground 
of  adultery  on  account  of  his  remarriage,  service 
of  process  In  which  proceeding  was  not,  how- 
ever, made  upon  him.  Upon  these  facts  appear- 
ing, the  court  stated  that  its  almost  irresistible 
impulse  was  to  strike  the  first  decree  from  the 
records,  obtained,  as  It  was,  upon  a  collusive 
agreement,  but  that  such  act  would  declare  the 
marriage  of  the  husband  with  the  woman  he 
married  subsequent  to  the  granting  of  the  de- 
cree adulterous,  and  thus  the  rights  of  a  per- 
haps Innocent  third  person  would  be  infringed ; 
therefore,  the  court  merely  opened  the  decree 
and  allowed  the  wife  to  serve  an  answer,  omit- 
ting, however,  all  charges  of  adultery  against 
her  husband,  and  only  for  the  purposes  of  her 
own  defense,  on  condition  that  she  cancel  the 
decree  she  hnd  obtained,  which  the  court  said 
was  a  reproach  to  the  administration  of  the  law 
and  an  Insult  to  the  court. 

Another  test  by  which  the  right  to  relief  is 
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awards  the  custody  of  the  children  afore- 
said to  the  said  defendant,  opened  up  and 
set  aside,  and  is  entitled  to  be  allowed  to 
answer  in  said  divorce  suit,  setting  up  her 
rights,  if  any  she  has,  to  the  said  children, 
and  for  alimony  and  a  division  of  the  de- 
fendant's property.  (4)  That  the  plaintiff 
is  entitled  to  have  judgment,  against  the 
defendant,  for  her  costs  in  this  action."  A 
decree  in  accordance  therewith  was  made 
and  entered.  From  this  decree,  both  parties 
have  taken  an  appeal. 

The  plaintiff  contends  that  under  the  find- 
ings of  fact  she  is  entitled  to  a  decree  set- 
ting aside  the  decree  of  divorce,  and  the  de- 
fendant contends  that  under  the  findings  of 
fact  the  plaintiff  is  not  entitled  to  any  re- 
lief whatever.  The  findings  of  fact  must 
support  the  judgment  (8  Enc.  PI.  A  Prac. 
W3)  :    and    when    it   affirmatively    appears 


that  they  fail  to  do  so  the  judgment  will  be 
reversed  on  appeal.  Maynard  v.  Locomotive 
Engineers'  Mut.  Life  d  Acci.  Ins.  Asao,  14 
Utah,  458,  47  Pac.  1030 ;  Walley  v.  Deseret 
Nat.  Bank,  14  Utah,  305,  47  Pac.  147. 

From  the  findings,  and  the  plaintiff's  al- 
legations that  she,  ''  relying  upon  the  said 
representations  of  the  defendant,  and  to  en- 
able him  to  procure  a  deed  to  said  home- 
stead, neglected  and  failed  to  appear  and  de- 
fend said  action  for  divorce,"  it  is  clear  that 
she  freely  consented  to  the  institution  of  the 
divorce  suit,  and  that  the  decree  of  divorce 
was  obtained  by  the  collusive  agreement  of 
the  parties.  The  plaintiff,  when  she  gave- 
her  consent,  must  have  known  that  the  con- 
templated divorce  could  only  be  procured  by 
n  suppression  of  the  facts,  and  false  testi- 
mony. It  does  not  appear  that  she  made- 
any  objections  to  the  proceedings  until  after 


governed,  which  Is  somewhat  apparent  In  this 
last  decision,  but  more  clearly  appears  In  the 
cases  following,  is  whether  public  policy  re- 
quires It. 

Thus,  in  Singer  v.  Singer,  41  Barb.  139. 
where  the  defendant  in  a  divorce  obtained  on 
the  charge  of  adultery  sought  to  vacate  the  same 
on  the  ground  of  collusion  consisting  in  an 
agreement  that  the  defendant  would  make  no  de- 
fense except  to  serve  her  answer  denying  the 
charge,  the  court,  In  its  opinion,  states  that,  in- 
dependently of  any  other  considerations,  if  the 
motion  was  made  in  due  season,  the  court  would 
order  any  judgment  of  divorce  obtained  by  col- 
lusion or  fraud  to  be  set  aside,  not  from  any  re- 
gard to  the  parties  concerned,  but  from  motives 
of  public  policy  ;  but,  it  appearing  that  the  Judg- 
ment had  been  acquiesced  in  for  several  years, 
and  that  the  plaintiff  therein  had  married  again. 
the  court  thought  that  some  better  reason  than 
the  mere  gratification  of  personal  feeling  or  the 
desire  to  obtain  a  further  sum  of  money  should 
clearly  appear  before  the  court  would  be  war- 
ranted in  granting  such  an  application,  and 
also,  the  collusion  not  appearing  sufficiently 
clear  for  the  satisfaction  of  the  court,  the  mo- 
tion to  vacate  was  denied. 

In  Firmln  v.  Firmin,  40  Phlla.  Leg.  Int.  251, 
it  appeared  upon  a  rule  obtained  by  a  w'ife  to 
show  cause  why  a  decree  of  divorce  should  not 
be  vacated,  that  a  decree  of  separation  from  her 
husban^  on  the  ground  of  adultery  was  granted 
her  in  England  with  alimony,  after  which  he 
came  to  the  United  States,  and,  upon  default 
being  made  in  the  payment  of  the  alimony,  she 
followed  and  found  him  living  with  another 
woman.  An  agreement  was  thereupon  entered 
into  whereby  she  agreed  to  consent  to  a  divorce 
in  consideration  of  a  sum  of  money,  in  pursu- 
ance of  which  arrangement  the  money  was  paid 
and  divorce  decree  granted  in  favor  of  her  hus- 
band on  the  ground  of  desertion.  Subsequently 
the  husband  married  the  other  woman,  by  whom 
he  had  several  children.  The  court  held  that, 
since  the  decree  was  not  void,  but  only  voidable, 
the  question  was  simply  whether  public  policy 
demanded  that  the  divorce  should  be  vacated ; 
and  that,  where  the  wife  had  bad  the  benefit  of 
her  agreement  for  nine  years,  and  the  Interven- 
ing rights  of  children  had  arisen,  the  public  in- 
terests would  be  best  subserved  by  leaving  the 
parties  as  they  were.  The  court  stated,  how- 
ever, that  there  was  no  question  that  the  decree 
would  have  been  vacated  had  the  application 
been  made  promptly,  as  it  was  clearly  collusive, 
— a  thing  which  public  policy  forbids. 

In  Karren  v.  Karren,  while  the  considera- 
tions of  public  policy  are  recognized  by  the 
court,  the  decision  is,  however,  based  upon  the 
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principle  that  where  parties  are  in  pari  delicto- 
neither  may  complain  of  the  fraud. 

Prompt  action  is  an  element  in  favor  of  the 
petitioner,  even  though  the  divorce  was  collu- 
sively  obtained,  as  in  Danforth  v.  Danforth,  lOS 
111.  603,  upon  a  motion  by  a  wife  to  vacate  a  di- 
vorce decree  obtained  against  her,  based  upon 
an  allegation  of  a  collusive  understanding  be- 
tween her  attorney  and  her  husband  amount  ing- 
to  an  agreement  that  no  defense  would  be  made 
by  her,  the  court  granted  the  relief  asked,  va- 
cating the  decree  and  letting  in  her  defense,  re- 
marking that,  it  being  the  same  term  at  which 
the  decree  was  granted,  It  was  still  under  the- 
control  of  the  court  to  amend,  change,  or  va- 
cate, as  justice  might  require.  It  will  be  ob- 
served that  in  this  case  it  does  not  appear  that 
petitioner  herself  was  a  participant  in  the  col- 
lusion, except  by  the  act  of  her  attorney. 

The  following  cases,  decided  according  to  the- . 
peculiar  circumstances  of  each,  stand  upon  their 
own  ground,  not  coming  within  any  of  the  rules 
above  observed : 

In  Harft  v.  Harft,  16  N.  T.  Week.  Dig.  461, 
a  husband  attempted  to  set  a  divorce  decree- 
aside  which  was  obtained  by  virtue  of  a  collu- 
sive agreement  between  him  and  plaintiflTs  at- 
torney, but  to  which,  however,  plaintiff  was  not 
a  party.  The  court  refused  the  relief  asked,  not 
on  the  ground  of  the  husband's  collusion,  but 
that,  as  plaintiff  was  entitled  to  the  judgment, 
the  fact  that  it  was  brought  about  by  fraud  and 
collusion  between  her  attorney  and  defendant 
was  no  reason  for  setting  it  aside. 

The  defendant  in  a  divorce  proceeding  bad 
agreed,  for  a  certain  sum  which  she  received, 
not  to  appear  at  the  trial  or  contest  plalntlfTs 
suit  for  a  divorce.  At  a  subsequent  term,  after 
the  decree  was  rendered,  she  made  a  motion  to 
set  it  aside,  which  the  court  refused  to  grant, 
basing  its  decision  not  so  much  on  the  collusive 
agreement,  however,  as  upon  the  statute  (Rev. 
Stat.  §  2185)  providing  that  no  petition  for  re- 
view of  any  judgment  for  divorce  shall  be  al- 
lowed, and  further  holding  that  proceeding  by 
motion  for  that  purpose  was  within  the  prohibi- 
tion of  the  statute.  Nave  v.  Nave,  28  Mo.  App. 
505. 

The  facts  show,  in  Friend  v.  Friend,  53  Mich. 
543,  51  Am.  Rep.  161,  10  N.  W.  176,  that,  dur- 
ing the  pendency  of  divorce  proceedings,  plain- 
tiff's counsel  and  defendant,  without  plaintiff** 
knowledge,  made  an  arrangement  whereby  a  de- 
cree was  entered  with  a  small  amount  of  ali- 
mony. Upon  learning  of  the  decree,  plaintiff 
filed  a  bill  to  rescind  it,  which  was  granted. 
After  employing  new  counsel,  both  parties  pro- 
ceeded with  the  proofs.  In  regard  to  the  de- 
fendant, however,  the  court  remarked  that.   If 
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the  defendant,  more  than  one  year  after  the 
•divorce,  had  remarried.  This  suit  was  in- 
stituted thirteen  months  after  the  divorce. 
AV'hile  a  decree  of  divorce  obtained  by  collu- 
sion of  the  parties,  or  by  the  suppression  of 
the  facts,  or  false  testimony,  is  a  fraud  upon 
tho  court,  and  against  public  policy,  it  would 
be  more  against  public  policy  to  disturb  the 
decree  at  the  instance  of  either  of  the  par- 
ties who  are  in  fjari  delicto,  when,  after  the 
divorce,  as  in  this  case,  one  of  the  parties 
has  remarried.  "After  a  decree  of  divorce 
is  rendered  other  marriages  may  be  con- 
tracted and  children  born,  and  it  is  against 
public  policy  to  vacate  the  decree,  as  such 
order  would  render  innocent  parties  guilty 
of  bigamy,  and  their  children  illegitimate. 
Acreordingly,  the  courts  have  sometimes  re- 
fused to  vacate  decrees  of  divorce."  7  Enc. 
PI.  &  Pr.  p.  138.    But  when  the  vacation  of 


a  decree  of  divorce,  obtained  by  collusion, 
is  sought  by  a  willing  participant  in  the 
fraud,  the  court,  on  the  principle  of  the 
maxim.  Ex  dolo  malo  non  oritur  actio,  will 
refuse  to  disturb  the  decree,  especially  when 
the  oppobing  pai*ty  has  remarried,  and  chil- 
dren have  sprung  from  the  second  union. 
2  Nelson,  Div.  &  Sep.  §  1055;  2  Bishop," 
Marr.  &  Div.  §  1548 ;  Hubbard  v.  Hubbard, 
19  Colo.  13,  34  Pac.  170;  Simons  v.  Simons, 
47  Mich.  253,  645,  10  N.  W.  3G0;  Orth  v. 
Orth,  69  Mich.  158,  37  N.  W.  67 ;  Tgrston 
v.  Yorston,  32  X.  J.  Eq.  495;  Nichols  v. 
Nichols,  25  N.  J.  Eq.  60;  Greene- v.  Greene, 
2  Gray,  361,  61  Am.  Dec.  454.  In  the  lat- 
ter case  Shaw,  Ch.  J.,  said:  "  In  using  the 
term  'collusion*  in  the  present  case,  we  pre- 
sume the  libellant  does  not  mean  to  use  it 
in  its  ordinary  sense,  as  collusion  between 
the  parties  to  the  former  proceeding  [on  di- 


'dlvorce  cases  stood  on  the  same  footing  with  all 
other  cases,  It  would  feel  bound  to  consider  de- 
fendant estopped  by  the  decree  entered  In  the 
first  Instance  by  his  procurement,  so  far  as  the 
main  Issue  was  concerned ; but,  as  the  law  for- 
bids all  collusive  divorces,  and  requires  each 
case  to  stand  on  Its  proper  equities,  the  facts 
would  be  examined. 

Bishop  in  vol.  2,  i  1548,  of  Marriages,  Di- 
vorce, &  Separation,  In  regard  to  this  dictum 
fiays  that  he  docs  not  think  Campt>ell,  J.,  who 
wrote  the  opinion,  meant  It  as  a  denial  of  the 
doctrine  that  collusion  cannot  be  brought  for- 
ward by  either  of  the  parties  to  it. 

An  attempt  was  made  in  Llem  v.  Llem.  5 
Kulp,  178,  by  respondent  in  a  divorce  proceed- 
ing, to  vacate  a  decree  granted  upon  default,  on 
the  ground  that  she  had  a  good  defense,  and 
that  the  decree  was  entered  by  fraud  on  the 
part  of  the  libellant  In  that  he  paid  her,  through 
counsel.  $100  on  condition  that  she  would  not 
appear  and  make  defense  to  the  action.  But 
the  court  refused  to  vacate  the  decree  for  the 
reason  that  respondent  did  not  state  what  her 
defense  was,  and  that  there  was  no  allegation 
of  any  collusion  at  the  time  the  petition  was 
iiled,  and  the  evidence  was  Insufficient  to  estab- 
lish the  payment  of  the  $100  subsequently. 

V.  Collateral  attack. 

a.  By  party  obtaining. 

The  doctrine  followed  with  practical  uni- 
formity is  that  a  party  who  has  obtained  a  dl- 
Torce  is  precluded  from  disregarding  It  and  at- 
tempting by  further  proceedings  to  gain  the 
same  or  different  relief,  on  the  principle,  mainly, 
that  the  flrst  divorce  must  be  held  to  dissolve 
the  relation  of  husband  and  wife,  and  also  on 
the  ground  that  a  person  who  has  invoked  the 
Jurisdiction  of  a  court  may  not  disregard  or  at- 
tack the  decision.  There  Is  some  authority, 
liowever,  for  saying  that,  when  a  decree  Is  ut- 
terly void.  It  may  be  attacked  or  disregarded 
«ven  by  the  party  obtaining  It,  In  a  collateral 
proceeding.  An  Instance  of  this  doctrine  is 
Smith  V.  Smith,  13  Gray,  209.  where  a  decree 
of  divorce  obtained  by  a  husband  without  the 
state  for  a  cause  not  sufficient  within  the  state 
was  held  no  defense  to  a  subsequent  action  for 
divorce  by  him  within  the  state,  as  It  was  wholly 
Told  therein.  The  court  stated  that,  if  this 
were  a  mere  private  action,  there  would  be 
strong  reason  for  considering  the  husband  es- 
topped by  his  foi-mer  proceeding;  but  thatasult 
tor  a  divorce  is  of  a  very  different  character, 
being  one  In  which  the  public  have  an  Interest ; 
and  that,  since  the  decree  was  wholly  void  In 
m  L.  R.  A. 


Massachusetts,  there  was  no  ground  for  saying 
that  the  relation  of  husband  and  wife  no  longer 
subsisted  between  the  parties.  And,  without 
saying  that  the  law  of  estoppel  did  not  apply 
In  matters  of  divorce,  the  court  held  that  it 
would  not  apply  where  its  operation  would  re- 
sult In  giving  effect  to  a  void  decree. 

If  the  decree  Is  voidable,  merely,  the  party  ob- 
taining It  Is  bound  by  It, — at  least  until  properly 
vacated.  So,  In  Coddlngttfti  v.  Coddington,  10 
Abb.  Pr.  450,  upon  a  motion  for  temporary  ali- 
mony in  an  action  by  a  wife  for  absolute  di- 
vorce, It  appearing  that  a  decree  for  limited 
divorce  had  previously  been  obtained  by  her  in 
another  state,  with  the  privilege  to  both  parties 
of  marrying  again,  subsequently  conferred  by 
act  of  legislature,  the  court  held  that,  although 
there  might  be  some  doubt  as  to  the  validity  of 
the  decree  In  this  state,  nevertheless,  until  It 
should  have  been  adjudged  invalid,  the  plaintiff, 
by  whom  It  was  obtained,  must  in  any  event  be 
held  to  be  bound  by  It,  and  not  be  permitted  to 
charge  her  former  husband  with  the  crime  of 
adultery  upon  his  remarriage  subsequent  to  It. 

A  very  similar  case  Is  Palmer  v.  Palmer.  1 
Swabey  &  T.  551.  29  L.  J.  Mat.  N.  S.  26,  2  L. 
T.  N.  S.  8»,  8  Week.  Rep.  504,  which,  however, 
seems  to  go  farther  and  hold  that,  even  If  the 
decree  were  void,  It  precluded  the  party  obtain- 
ing It.  In  this  case  after  a  husband  came  to 
America  and  was  Joined  by  his  wife,  she  ob- 
tained a  divorce  a  vinculo  from  him  in  Phila- 
delphia, and  he  subsequently  remarried.  Upon 
her  return  to  England  the  wife  presented  a  peti- 
tion for  dissolution  of  marriage  upon  the  ground 
of  adultery,  cruelty,  and  bigamy,  but  It  was 
held  that  the  husband's  remarriage  could  not  be 
treated  as  cause  for  a  petition  for  dissolution 
of  marriage  by  petitioner  in  England ;  that, 
either  the  American  decree  was  valid  In  Eng- 
land, In  which  case  the  parties  were  at  full  lib- 
erty to  marry  again,  or  the  American  decree 
could  not  be  recognized  In  England  as  valid ; 
but,  having  been  obtained  at  petitioner's  in- 
stance, she  had  no  right  to  complain  of  the  con- 
sequences which  might  naturally  be  expected  to 
follow  it. 

Another  Instance  of  a  voidable  decree  Is  Cra- 
blll  V.  Crablll;  22  Or.  5S8,  30  Pac.  320,  where  a 
party  obtaining  a  divorce  decree  subsequently 
commenced  another  action  for  the  same  purpose 
before  the  same  Judge  who  rendered  the  former 
decree,  utterly  Ignoring  the  same  and  attempting 
to  treat  It  as  a  nullity  and  thereby  secure  In  the 
subsequent  suit  support  and  alimony  not  granted 
in  the  former  decree.  The  court  held  that  the 
former  suit  operated  as  an  estoppel  against  her 
In  the  later  action  ;  that,  if  she  was  dissatisfied 
with  the  former  decree  by  reason  of  any  mistake 
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vorce],  and  so  a  fraud  upon  the  law,  because 
that  would  include  herself  as  party  to  the 
fraud.  As  said  by  Willes,  Ch.  J.,  in  Pru- 
dam  V.  Phillips  J  reported  in  a  note  to  Har- 
grave's  Law  Tracts,  456,  *  if  both  parties 
colluded  in  the  cheat  upon  the  court,  it  was 
.never  known  tliat  either  of  them  could  va- 
cate* the  iud<^ient.'  "  In  the  case  of  Hub- 
hard  V.  Hubbard,  19  Colo.  13,  34  Pac.  170, 
the  wife,  who  was  the  defendant  in  the  di- 
vorce suit,  after  service  on  her  of  the  sum- 
mons, was  induced  to  abstain  from  inter- 
posing any  defense  by  the  promise  of  her 
husband  to'  pay  to  her,  as  soon  as  the  decree 
of  divorce  was  signed,  $3,000,  and  to  have 
certain  lots  in  Denver  deeded  to  her.  Upon 
the  failure  of  the  husband  to  keep  his  prom- 
i«*e,  the  wife  filed  a  petition,  in  which  she 
set  out  the  promise  of  her  husband,  and  al- 
leged that  they  were  made  by  the  plaintiff 


for  the  purpose  of  inducing  her  to  abstain 
from  offering  any  evidence  or  making  any 
defense  to  the  action,  and  without  any  inten- 
tion of  performing  the  same.  The  petition 
was  demurred  to  on  the  following  grounds: 
"  ( 1 )  That  the  petition  does  not  st^te  facts- 
su*!icient  to  entitle  the  defendant  to  main- 
tain the  same.  (2)  That  it  appears  by  the 
petition  that  the  same  is  brought  and  pre- 
sented by  the  defendant  to  set  aside  a  de- 
cree of  court  obtained  by  consent,  and  in 
pursuance  of  a  fraudulent  and  collusive  pur- 
pose participated  in  by  the  defendant  to  de- 
ceive and  defraud  the  court.  (3)  That  it 
appears  by  the  said  petition  that  the  same 
is  presented  for  the  purpose  of  enabling  pe- 
titioner to  take  advantage  of  a  certain  cor- 
rupt, collusive,  and  illegal  agreement  therein 
set  up."  In  the  opinion  of  the  court,  sus- 
taining the  demurrer,  Hayt,  Ch.  J.,  said: 


or  inadvertence,  she  could  have  remedied  it  or 
vacated  It  upon  a  proper  showing :  or,  if  there 
was  any  fraud  or  collusion  practised  upon  her 
when  the  decree  was  procured,  she  might  have 
resorted  to  equity  to  set  it  aside :  but,  it  ap- 
pearing that  the  court  had  Jurisdiction  of  the 
parties  and  subject-matter,  and  there  being  no 
pretense  in  the  pleadings  of  any  fraud  or  mis- 
take, the  former  decree  was  valid  and  binding  on 
the  parties.  * 

A  new  ground  of  decision  is  presented  in 
Lacey  v.  Lacey,  38  Misc.  196,  77  N  Y.  Supp. 
235,  which  was  an  action  for  a  divorce  or  the 
ground  of  adultery.  The  defense  was  tliat  the 
alleged  ndultery  was  not  meretricious  in  that  the 
plnintilT  had  theretofore  procured  a  decree  of  di- 
vorce against  the  defendant  in  another  state,  in 
pursuance  of  which  defendant  had  legally  mar- 
ried the  alleged  corespondent.  The  plaintiff 
claimed  that  this  decree  was  void  and  of  no  ef- 
fect. The  court  based  its  decision  sustaining  the 
defense  partly  on  the  ground  that,  the  courts  of 
the  state  granting  the  decree  appearing  to  have 
Jurisdiction  of  the  person  and  subject-matter, 
and  this  procedure  appearing  to  have  been  reg- 
ular and  valid  according  to  the  law  of  that 
state,  therefore,  under  art.  4,  |  1,  of  the  Con- 
stitution of  the  United  States,  to  the  effect  that 
full  faith  and  credit  must  l>e  given  in  each  state 
to  the  Judicial  proceedings  of  every  other  state, 
such  decree  was  binding — certainly  so  far  as 
plaintiff  was  concerned — in  the  courts  of  New 
York.  As  a  further  ground,  it  was  held  that, 
having  invoiced  the  Jurisdiction  of  the  court, 
plaintiff,  in  all  equity  and  good  conscience, 
should  not  be  permitted  to  attacic  the  authority 
of  the  decree  which  her  own  acts  induced  the 
court  to  grant  her. 

The  collateral  attack  is  often  made  in  an  at- 
tempt by  the  party  obtaining  the  divorce  to  sub- 
sequently obtain  an  interest  in  the  other's  es- 
tate, thus  involving  a  repudiation  of  the  decree. 

Such  an  attempt  was  made  in  Miltimore  v. 
Miltlmore.  40  Pa.  151,  where,  after  acquiescing 
in  and  acting  upon  a  divorce  decree  granted  in 
her  favor  for  more  than  seven  years  and  until 
after  her  husband's  death,  the  complainant 
therein  alleged  Its  invalidity  on  the  ground  that 
she  caused  the  subpcena  to  be  issued  in  vacation 
and  but  twelve  days  before  the  ensuing  term, 
whereas  an  net  of  assembly  required  the  interval 
to  be  at  least  thirty  days  and  demanded  dower 
in  her  husband's  estate.  The  court  held  her  es- 
topped to  question  the  validity  of  the  decree, 
not  only  by  her  long  acquiescence,  but  also  for 
the  reason  that,  the  court  granting  the  decree 
having  Jurisdiction  of  both  tlie  parties  and  the 
subject-matter.  It  was  not  void,  but  only  void- 
able. If  attacked  in  time  by  a  party  who  had 
60  L.  R.  A. 


the  right  to  object,  In  a  direct,  and  not  a  col- 
lateral, proceeding. 

So.  It  was  held  in  Re  Morrisson,  52  Hun,  102. 
5  N.  Y.  Supp.  90,  that  the  legal  representatives 
of  a  deceased  husband  niay  not  question  the  va- 
lidity of  a  divorce  decrcp  obtained  by  him ;  that 
were  he  living,  having  Invoked  the  Jurisdiction 
of  the  court  and  sr.biaittcd  hims<^.'if  thereto,  he 
could  not  afterwards  be  heard  to  question  such 
Jurisdiction,  and  that  his  legal  representatives 
occupy  precisely  the  same  position,  not  under 
the  doctrine  of  estoppel,  but  upon  the  principle 
that,  where  a  ynrty  has  gone  into  a  court  and 
invoked  its  Jurtbdlction,  he  cannot  subsequently 
attack  the  decree  of  the  court  obtained  at  hiB 
instance,  because  of  the  want  of  Jurisdiction  of 
somebody  else. 

Another  decision  based  upon  the  same  rea- 
soning is  Re  Swales,  60  App.  Div.  509,  70  N.  Y. 
Supp.  220.  The  facts  were  that,  after  a  woman 
had  obtained  an  absolute  divorce  from  her  hus- 
band, without  any  appearance  on  his  part,  she 
subsequently  married  another  man,  with  whom 
she  lived  for  eighteen  years  and  by  whom  she 
had  a  child ;  upon  her  first  husband's  decefiseshe 
asked  to  be  allowed  to  administer  his  estate, 
claiming  to  be  his  widow.  The  court  held  that 
this  would  not  be  allowed;  that  such  a  decree, 
while  void  against  the  nonappearing  defendant, 
was  valid  so  far  as  it  affected  the  marital 
status  of  the  plaintiff ;  and  that,  while  it  prob- 
ably would  not  be  technically  correct  to  assert 
that  plaintiff's  acts  constituted  an  estoppel,  for 
the  reason  that  they  were  not  designed  to  and 
did  not  influence  decedent  to  do  anything  which 
he  would  not  otherwise  have  done,  yet.  that  the 
case  justified  the  application  of  a  similar  prin- 
ciple, viz.,  that  where  a  party  has  Invoked  the 
Jurisdiction  of  any  court,  find  submitted  him- 
self thereto,  he  cannot  afterwards  be  heard  to 
question  such  Jurisdiction. 

A8l>ury  V.  Powers,  23  Ky.  L.  Rep.  1622.  65  S. 
W.  605,  goes  upon  the  same  theory.  This  was 
an  action  to  determine  which  of  two  claimants 
w^as  the  widow  of  a  decedent,  for  the  purpose  of 
administering  his  estate.  It  appeared  that, 
twenty-five  years  l)efore,  the  one  who  was  his 
wife  at  that  time  commenced  an  action  for 
maintenance  In  a  court  which  had  no  Jurisdiction 
of  the  parties,  but.  for  the  purpose  of  obtaining 
a  hearing,  she  made  an  averment  alleging  the 
Jurisdiction  of  the  court ;  subsequently,  an 
amended  petition  was  filed  asking  for  an  en- 
larged decree,  and,  upon  her  appearing  In  court 
of  her  own  volition,  and,  so  far  as  the  record 
showed,  the  court  appearing  to  have  jurisdic- 
tion, a  decree  was  rendered  in  her  favor.  Upon 
these  fact  appearing,  it  was  held  that  this  claim- 
ant, having  invoked  the  Jurisdiction  of  the  courts 
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•*  It  is  apparent  upon  the  face  of  the  petition 
tliat  plaintifT  in  error  was  in  no  way  misled 
or  deceived  as  to  the  nature  of  the  original 
action.  She  was  duly  served  with  process 
of  summons  and  a  copy  of  the  complaint, 
and  had  at  her  service  able  counetel  to  de- 
fend her  interests.  Thus  advised  and  pre- 
pared, she  entered  into  a  secret,  collusive 
a^'rcemeiit  with  defendant  in  error,  and  for 
a  promised  consideration  aided  him  by  her 
silence  to  impose  upon  the  court  and  procure 
a  divorce.  After  the  entry  of  the  decree 
thus  obtained,  she  remained  silent  for  more 
thr.n  one  year,  and  only  upon  failure  to  re- 
alize the  consideration  promised  for  her 
sh{-meless  bargain  did  she  apply  for  relief." 
In  2  Bishop,  Marr.  &  Div.  §  1548,  the  doc- 
trine is  clearly  stated  as  follows:  **  Mutual 
fraud,  of  which  the  common  instance  is  col- 
lusion and  which  is  available  to  third  per- 


sons in  interest,  as  we  shall  see  in  the  next 
subtitle,  cannot  be  brought  forward  by  either 
of  the  parties  against  the  other  as  ground 
for  reversing  any  step  in  the  cause,  or  vacat- 
ing the  sentence.  This  doctrine  is  an  in- 
evitable result  from  the  universal  rule  of 
our  law  that  one  in  a  court  of  justice  can- 
not complain  of  his  own  wrong,  or  of  an- 
other's wrong  whereof  he  was  a  partaker. 
It  would  be  a  special  novelty  for  a  plaintiff 
to  address  the  tribunal  with,  *  The  defend- 
ant and  I  have  been  playing  a  trick  on  thi» 
court,  but  I  discover  that  he  has  got  the 
better  of  me,  so  please  turn  the  tables  on 
him.'"  Also,  in  Broom,  Legal  Maxims,  711, 
thus:  **  No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  im- 
moral or  an  illegal  act."  In  the  opinion 
delivered  by  Mr.  Justice  Miner,  in  the  case  of 
Hhort  V.  HuUion-Hcck  d  C.  Min.  Co.  20  Utah, 


(•onid  not,  afier  so  great  a  lapse  of  time,  im- 
peach. In  a  collateral  proceeding,  a  decree  of  di- 
vorce fixing  the  status  of  the  parties. 

In  Julier  v.  Juller,  62  Ohio  St.  90,  56  N.  E. 
061.  a  proceeding  by  a  wife  for  assignment  of 
dower  in  her  hnsband's  estate,  ten  years  after 
Bhe  had  obtained  a  decree  of  divorce  from  bim 
which  included  a  provision  releasing  all  her 
dower  rights  in  consideration  of  a  certain  sum 
agreed  to  be  paid  as  alimony,  she  based  her  right 
to  relief  upon  the  allegation  that  such  release 
of  dower  rights  was  Inserted  in  the  decree  with- 
out her  Icnowledge  or  consent,  admitting,  how- 
ever, that  her  attorney,  who  was  authorized  to 
represent  her  in  the  bringing  and  the  conduct  of 
the  suit. — had  full  knowledge  of  its  contents  as 
entered.  The  court  states  that,  there  being  no 
fraud  or  collusion  charged,  and  the  decree  being 
a  public  record  with  the  provisions  of  which 
petitioner  was,  after  the  rendition,  charged 
with  constructive  notice,  she  could  not,  ten 
years  after  it  was  granted,  be  released  from  its 
obligation  upon  the  plea  that  she  was  ignorant 
of  Its  provisions  as  entered  of  record,  or  that 
her  attorney  was  without  authority  to  have  it 
so  entered. 

Likewise,  In  Ellis  v.  White.  61  Iowa,  644,  17 
N.  W.  28,  in  an  action  to  partition  certain 
lands  by  one  claiming  as  the  widow  of  decedent, 
the  court  held  that  her  claim  was  not  substan- 
tiated by  facts  showing  to  the  satisfaction  of 
the  court  that  nearly  thirty  years  before  she  had 
authorized  an  attorney  to  procure  a  decree  of 
divorce,  which  had  been  done,  and  that  alimony 
granted  therein  bad  been  paid  her.  for  which 
she  bad  given  a  receipt.  To  piaJntlff's  conten- 
tion that  the  court  granting  the  decree  did  not 
have  Jurisdiction  under  the  statute  then  in  force, 
the  court  held  that,  without  deciding  whether 
the  court  had  Jurisdiction  or  not,  the  plaintiff 
could  not  now  take  advantage  of  the  defect ; 
that,  having  authorized  her  attorney  to  prose- 
cute the  case,  and  having  received  the  money  al- 
lowed her  by  the  decree,  she  was  estopped  to 
Insist  now  on  want  of  Jurisdiction  of  the  court. 

McKelvey  v.  McKelvey,  112  Mich.  274.  70  N. 
\V.  582.  was  said  by  the  court  to  be  within  the 
rule  of  Owen  v.  Yale.  75  Mich.  256,  42  N.  W. 
817,  tnfra,  V.  b.  A  wife  agreed  to  accept  a 
deed  of  land  and  a  certain  amount  of  money  in 
lieu  of  all  Interest  in  her  husband's  estate  upon 
tlie  grantins  of  a  divorce  against  him.  The 
agreement  took  the  form  of  a  stipulation,  ond, 
although  dower  was  not  specifically  mentioned, 
it  provided  that  such  payment  and  conveyance 
Kfaould  be  in  full  of  all  expenses  and  alimony 
a^alnBt  the  husband.  Afterwards  she  brought 
ejectment  to  recover  dower  in  his  lands,  the 
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prosecution    of   which    was   restrained   by    the 
court,  citing  Owen  v.  Yale,  as  above  stated. 

In  an  action  by  a  wife  to  recover  past-due 
Instalments  of  money  adjudged  to  her  In  a  di- 
vorce decree  obtained  by  the  husband  in  North: 
Dakota,  the  evidence  showing  that  the  decree 
was  colluslvely  obtained,  it  was  held  that  the 
vicious  agreement  which  led  up  to  the  divorce 
was  not  available  to  the  husband  in  a  collateral 
attack  upon  the  decree ;  that  the  provision  com- 
plained of  was  inserted  in  accordance  with  the 
collusive  agreement  consented  to  by  the  hus- 
band, and,  the  collusion  being  a  fraud  upon  the 
court  in  which  both  parties  were  equally  guilty, 
neither  could  afterwards  allege  the  fraud  to  se- 
cure a  further  benefit.  France  v.  France,  79  N. 
Y.  Supp.  579. 

A  few  decisions  in  New  York  have  not  been 
in  line  with  the  almost  uniform  doctrine  above 
shown,  being  decided  more  in  line  with  Smith 
V.  Smith.  13  Gray.  209.  supra,  on  the  theory 
that  the  decree  was  void,  and  therefore  might  be 
attacked  collaterally,  even  by  the  party  obtain- 
ing it,  without  regard  to  the  principle  that  the 
party  obtaining  a  decree  is  afterwards  estopped 
from  questioning  it. 

The  earliest  case  of  this  nature  is  Todd  v. 
Kerr  (1864)  42  Barb.  317,  where  a  wife  being 
a  resident  of  New  Jersey,  obtained  a  legislative 
divorce  against  her  husband,  a  resident  of  New 
York,  without  his  agency,  consent,  or  knowl- 
edge. The  court  held  that  she  was  not  estopped 
to  allege  its  Invalidity  in  an  action  for  dower 
against  the  heir  at  law  of  her  deceased  husband 
for  the  reason  that  its  procurement  did  not  in- 
fluence her  husband  to  do  acts  which  he  would 
not  otherwise  have  done ;  and  also,  it  being  a 
void  decree  for  want  of  Jurisdiction,  the  hus- 
band was  not  bound  by  it,  and  therefore  could 
not  claim  the  advantage  of  it,  and  his  heir  at 
law,  standing  in  his  place,  had  no  more  rights. 

Holmes  V.  Holmes,  57  Barb.  305,  was  a  deci- 
sion according  to  the  rule  of  estoppel.  Here,  in 
un  action  for  divorce  a  vinciiZo, defendant  plead- 
ed a  prior  divorce  obtained  in  another  state  for 
cruel  aind  inhuman  treatment.  I'lalntlff  de- 
murred to  this  defense.  The  court  overruled 
The  demurrer,  holding  that  the  Jurisdiction  ac- 
quired by  personal  service  of  process  upon  de- 
fendant while  out  of  the  state  was  sufficient, 
being  in  accoi'dance  with  the  laws  of  that  state, 
at  least  to  preclude  plaintiff  from  questioning  it : 
that  it  would  seem  preposterous  that  he  should 
attempt  to  invalidate  a  decree  to  which  he  was 
a  party,  which  he  procured  to  be  made,  and  upon 
the  faith  of  which  defendant  acted;  and  that, 
while  every  decree  is  liable  to  be  impeached  for 
fraud,  collusion,  or  want  of  Jurisdiction,  those 
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20,  30,  45  L.  R.  A.  603,  606,  57  Pac.  720, 
722,  it  was  said:  "If  the  plaintiff  requires 
any  aid  from  the  illegal  transaction  in  order 
to  enable  him  to  sue  his  claim,  he  cannot 
enforce  it.  Where  a  contract  grows  imme- 
diately out  of,  and  is  connected  with,  an  il- 
legal or  immoral  act,  it  will  not  be  enforced. 
The  test  to  determine  whether  the  action 
arises  ex  stirpc  causa  is  the  plaintiff's  abil- 
ity to  establish  his  case  without  any  aid 
from  the  illegal  transaction.  If  his  cause  or 
right  to  recover  depends  upon  a  transaction 
which  is  malum  in  se,  or  prohibited  by  law, 
and  which  he  must  prove,  in  order  to  make 
out  his  case,  he  cannot  recover.*'  Since  the 
remarriage  of  the  defendant  his  second  wife 
has  not  borne  any  children,  but  it  is  con- 
ceded by  counsel  that  she  is  enceinte. 


Section  1212,  Rev.  Stat.,  provides  that 
subsequent  changes  may  be  made  in  a  de- 
cree of  divorce,  by  the  court,  in  respect  to 
the  disposal  of  the  children  or  the  distribu- 
tion of  property.  Such  changes  must  be  ap- 
plied for,  and  can  only  be  granted,  in  the 
action  in  which  the  decree  of  divorce  was 
granted.  We  think  it  is  clear,  both  from 
the  allegations  of  the  complaint  and  the 
findings  of  fact,  that  the  plaintiff  is  not  en- 
titled to  any  relief  in  this  action. 

The  judgment  of  the  loicer  court  is  re- 
versedj  with  costs,  and  the  action  dismissed. 

Miner,  Ch.  J.,  concurs.  Bartoli,  J.,  con- 
curs in  result. 


are  considerations  which  cannot  arise  upon  a 
demurrer. 

Upon  appeal  from  this  decision,  however,  in 
Holmes  v.  Holmes,  4  Lans.  388,  the  court  cited 
Todd  V.  Kerr  (1864)  42  Barb.  aiT,  Bupra,  and 
held  that  plaintiff  was  not  estopped  from  deny- 
ing the  validity  of  the  divorce  obtained  by  him, 
as  it  was  invalid  and  inoperative  in  New  Yorlc ; 
that  courts  will  not  allow  either  party  to  deny 
the  existence  of  a  marriage ;  that  they  have  no 
power  of  themselves,  either  in  form  or  effect,  to 
dissolve  their  marriage  contract,  as  would  be 
done  if  effect  should  be  given  to  the  estoppel 
claimed  on  behalf  of  defendant. 

Although  Smith  v.  Smith,  13  Gray.  209,  supra, 
is  not  referred  to,  from  the  fact  of  its  being  a 
prior  decision,  and  from  the  similarity  In  the 
reasoning  the  inference  is  almost  irresistible 
chat  it  influeDced  the  decision  herein. 

Upon  the  hearing  of  Starbuclc  v.  Stai:buck,  62 
App.  Div.  437,  71  N.  Y.  Supp.  104,  in  a  long  and 
exhaustive  opinion  the  court  came  to  the  conclu- 
sion that  a  valid  decree  terminating  the  mar- 
riage relationship  as  against  a  citizen  of  this 
state  required  a  voluntary  appearance  or  such 
service  of  process  as  would  be  valid  in  actions 
in  personam,  and  that,  whatever  effect  was  to 
be  given  the  decree  there  in  question,  which  was 
a  decree  granted  in  Massachusetts  on  the 
ground  of  extreme  cruelty,  since  the  service  was 
insufficient  and  defendant  did  not  appear,  must 
be  confined  to  the  plaintiff  and  to  the  state  in 
which  it  was  granted ;  and  that  in  this  state  it 
was  without  binding  force  or  efficacy  in  any  re- 
spect, for  any  purpose,  and  as  to  either  party. 
In  regard  to  the  contention  urged  that  plaintiff 
was  attempting  to  assail  the  Jurisdiction  which 
she  had  involsed,  the  court  stated  that  she  did 
not  attack  the  validity  of  the  decree  which  she 
had  obtained,  but,  when  it  was  offered  to  de- 
feat her  claim,  she  merely  asserted  the  limits  of 
its  validity.  To  this  decision  there  was  a  dis- 
senting opinion  upholding  the  doctrine  that  the 
plaintiff,  having  invoked  the  Jurisdiction  of  the 
Massachusetts  court,  could  not  afterwards  in 
good  conscience  refuse  to  abid6  by  its  decree  dis- 
solving her  marital  bonds,  and  could  not  assert 
its  Invalidity  for  the  purpose  of  claiming  dower 
in  the  property  of  her  divorced  husband,  ac- 
quired after  the  decree  and  his  remarriage. 

Upon  the  appeal  to  the  court  of  appeals  the 
decision  (173  N.  Y.  503.  66  N.  E.  193),  seems 
to  have  been  rendered  with  a  clearer  Insight 
Into  the  principles  really  involved,  and  without 
being  hampered  by  considerations  which  seemed 
momentous  in  the  lower  court,  but  which,  view- 
ing the  case  from  its  relation  to  all  others  of 
Its  class,  were  not  involved  in  its  decision.  It 
was  held  that  the  decree  which  granted  a  di- 
vorce against  the  husband  without  the  state  on 
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the  ground  of  extreme  cruelty,  upon  personal 
service  without  his  appearance  in  the  action  or 
submission  to  the  Jurisdiction  of  the  court, 
should  have  been  admitted  in  evidence  in  behalf 
of  the  administratrix  of  the  husband's  estate  in 
the  action  by  the  first  wife  to  recover  dower  as 
his  widow,  as  the  defendants  had  a  right  to 
avail  themselves  of  a  decree  obtained  by  their 
opponent,  although  she  could  not  avail  herself 
of  a  void  decree  which  she  had  procured  to  be 
entered,  under  the  well-established  principle 
that  where  a  party,  by  submitting  himself  to 
the  Jurisdiction  of  the  court,  has  procured  a 
Judgment  or  decree  to  t>e  entered,  he  cannot 
thereafter  be  heard  to  question  it.  Further, 
the  opinion  stated  that  there  were  a  number  of 
cases  in  which  the  courts  of  this  state  have  re- 
fused to  i*ecognize  the  validity  of  divorces  ob- 
tained in  other  states,  upon  grounds  insufficient 
for  that  purpose  in  this  state,  when  defendant 
resided  here  and  was  not  personally  served  with 
process  and  did  not  appear  in  the  action ;  but 
that,  in  none  of  these  cases  did  the  party  pro- 
curing the  decree  seek  a  benefit  by  having  it 
held  invalid ;  that  a  party  cannot  avail  himself 
of  a  defense  or  of  a  right  to  recover  by  means 
of  an  invalid  decree  or  Judgment  which  he 
himself  has  procured  to  be  entered  in  his  own 
favor. 

The  court  states,  in  Elliott  v.  Wohlfrom,  55 
Cal.  384,  that  it  knows  of  no  principle  upon 
which  the  plaintiff  in  an  action  of  divorce  can 
be  permitted  to  impeach  the  Judgment  rendered 
In  it,  for  the  purpose  of  recovering  property 
from  the  defendant  in  that  action  which  he 
could  obtain  on  no  other  ground  than  that  he 
had  obtained  the  Judgment  through  fraud.  This 
was  an  action  by  the  grantee  of  plaintiff  in  a 
prior  divorce  action  to  recover  in  ejectment 
against  the  grantee  of  the  defendant  in  the  di- 
vorce proceedings,  and  the  case  turned  on  the 
validity  of  the  divorce  decree.  The  court,  ia 
harmony  with  the  above  statement,  held  that, 
if  the  plaintiff  in  the  divorce  suit  were  the 
plaintiff  in  this  action,  and  the  defendant  in 
that  action  were  the  defendant  in  this,  the  court 
would  not  permit  the  plaintiff  to  attack  that 
Judgment  on  the  ground  that  he  obtained  it  by 
fraud  of  which  the  defendant  was  not  only  in- 
nocent but  ignorant,  and  that  the  grantees  of 
these  respective  parties  occupy  in  this  respect 
no  better  or  worse  positions  than  their  several 
grantors  would,  if  this  action  were  between 
them. 

An  unusual  case,  and  one  which,  while  not 
exactly  a  variance  of  the  rule,  because  the  clr> 
cumstances  are  so  dissimilar  to  others  where 
the  question  arises,  nevertheless  is  decided  on 
the  theory  that  the  divorce  attacked  was  void, 
and  that  the  attack  was  therefore  allowable,  al- 
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though  miide  by  the  party  obtainlDg  it.  Is  Peo- 
ple V.  Chase,  27  Hun,  256.  The  defendant, 
bereln.  in  a  prosecution  against  him  for  big- 
amy, defended  on  the  ground  that  the  two  mar- 
riages alleged  to  have  been  contracted  by  him 
were  absolutely  void,  as  he  had  been  previously 
married,  and  a  divorce  obtained  by  him  from 
bis  first  wife  for  desertion  was  void,  Inasmuch, 
as  far  as  appeared  from  the  evidence,  she  was 
not  at  the  time  a  resident  of  the  state  wherein 
the  decree  was  obtained,  and  process  was  not 
served  upon  her  or  actual  notice  of  the  proceed- 
ings given  her.  Under  these  circumstances  the 
court,  with  regret,  arrived  at  the  conclusion 
that  a  conviction  for  bigamy  could  not  be  sus- 
tained, and  Judflrment  was  reversed  and  a  new 
trial  ordered. 

Ii.  Bp  party  who  Ka»  consented  to,  or  colluded 
in,  its  procurement. 

A  woman  who,  while  an  Infant,  consented  to 
a  divorce  decree  containing  a  provision  for  ali- 
mony in  lieu  of  dower,  and  acquiesced  therein 
upon  becoming  of  age,  by  receiving  and  enjoy- 
ing all  the  privileges  conferred  upon  her  by  the 
decree,  was  held,  in  Bourne  v.  Simpson,  0  B. 
Hon.  454,  to  have  no  right  to  dower  in  property 
sold  after  her  husband's  death,  to  pay  his  debts, 
under  her  claim  that  she  was  an  infant  when 
she  consented  to  such  decree. 

After  the  granting  of  a  consent  decree  of  di- 
Torce  upon  stipulation  of  the  parties,  for  de- 
sertion, with  leave  to  both  parties  to  remarry, 
and  granting  $20,000  alimony  to  ihe  wife,  acted 
upon  by  the  wife  by  her  subsequent  remarriage, 
she  attempted  to  obtain  dower  in  her  former 
husband's  estate;  but,  in  a  bill  to  quiet  title 
against  the  claim  of  dower  by  the  grantee  of 
lands  formerly  owned  by  the  husband,  who  was 
then  deceased,  the  court  held.  In  Owen  v.  Yale, 
75  Mich.  256.  42  N.  W.  817,  that,  although 
there  was  some  doubt  as  to  whether  a  divorce 
could  have  been  granted  on  the  grounds  alleged, 
nevenheless,  a  consent  decree  cannot  be  ap- 
pealed from,  and  It  was  not  absolutely  void 
whether  erroneous  or  not ;  also,  that  the  provi- 
sion made  was  agreed  to  be  in  ilcu  of  dower,  and 
was  a  mutual  agreement,  which  wa8»  by  con- 
sent, made  a  matter  of  record,  and  estopped 
both  parties  to  it.  Further,  the  court  thought 
that  it  was  not  Improper  to  show  the  wife's  pre- 
vious assent  and  understanding  of  the  decree 
for  the  purpose  of  showing  that  It  was  not  en- 
tered without  her  knowledge  and  approval. 

There  was,  perhaps,  no  actual,  specific,  con- 
sent In  Klrrlgan  v.  Klrrigan,  15  N.  J.  Eq.  146, 
buc  both  parties  were  before  the  court  in  a  di- 
vorce proceeding  instituted  by  the  husband,  and 
the  wife  appeared  by  counsel  and  received  a  sum 
of  money  decreed  her  as  alimony.  In  subse- 
4iuent  divorce  proceedings  instituted  by  her,  it 
was  held  that  the  above  .fact  appearing,  the 
wife  would  not  be  permitted  to  impugn  the  de- 
cree previously  granted  on  the  ground  that  it 
was  fraudulently  obtained,  and  her  motion  for 
alimony  and  counsel  fees  pendente  lite  was  de- 
nied. 

Very  similar  to  the  last  case,  as  far  as  the  na- 
ture of  the  consent  is  concerned,  is  Mohler  v. 
Shank,  03  Iowa.  273,  34  L.  R.  A.  161,  61  N.  W. 
981.  Some  time  after  a  huslwnd  was  adjudged 
Insane  his  guardian  obtained  a  decree  of  di- 
vorce against  the  wife,  upon  the  entry  of  which 
a  certain  amount  was  paid,  agreed  by  her  to 
be  In  full  of  any  claim  she  might  have  against 
her  husband's  estate.  After  remarriage,  and 
upon  her  former  husband's  death,  she  claimed 
a  distributive  share  in  his  estate  upon  the 
ground  that  the  divorce  decree  was  void  for  want 
of  Jurisdiction,  and  that  she  was  the  widow  of 
decedent.  This  claim  the  courc  refused  to  al- 
low, holding  that,  although  the  decree  was  void. 
60  L.  R.  A. 


the  petitioner  was  estopped  from  attacking  it, 
either  directly  or  indirectly,  by  her  knowledge 
of  the  proceedings  at  the  time  they  were  pend- 
ing, shown  by  her  appearance  in  the  action  ;  and, 
after  the  decree  was  entered,  by  her  acceptance 
of  the  alimony  according  to  a  previous  agree- 
ment, and  by  her  subsequent  marriage  during 
the  lifetime  of  her  first  husband ;  that  there 
could  not  have  been  a  more  complete  acceptance 
of  the  benpfits  of  the  decree. 

But  in  Hardy  v.  Smith.  136  Mass.  328,  the 
court  held  that  no  question  of  estoppel  can 
arise  between  the  parties  to  a  void  decree ;  that 
a  party  must  be  in  a  condition  to  assert  a  right 
before  he  can  maintain  it  by  estoppel.  This  de- 
cision was  rendered  upon  the  contention  that  a 
husband,  by  a  written  consent  to  a  divorce  and 
by  receiving  money  therefor,  was  estopped  from 
denying  either  such  consent  or  the  validity  of 
the  divorce  in  a  collateral  proceeding  to  secure 
an  interest  in  his  wife's  estate,  although  the 
decree  was  wholly  void  for  want  of  Jurisdiction  ; 
and  that,  while  the  proceedings  relating  to  the 
divorce  might  be  Incompetent  to  affect  his  status 
as  husband  of  his  deceased  wife,  they  were  com- 
petent to  affect  an  incident  of  that  relation,  and 
to  estop  him  from  claiming  any  of  the  rights  of 
a  husband. 

Upon  a  wife's  filing  a  bill  for  a  decree  of  di- 
vorce on  the  ground  of  extreme  cruelty,  the 
husband,  without  hope  of  a  reconciliation,  and 
desiring  only  to  save  his  property,  agreed, 
through  his  solicitor,  that,  although  her  evi- 
dence was  not  sufficient,  nevertheless,  he  would 
withdraw  from  opposition,  and  complainant 
might  take  her  decree  if  she  would  take  it  with- 
out costs  as  against  him,  and  without  alimony. 
Upon  an  attempt  by  the  wife,  after  the  rendi- 
tion of  the  decree  as  agreed,  to  recover  dower, 
allowed  by  statute  against  the  estate  of  a  hus- 
band after  a  divorce  by  the  wife  for  extreme 
cruelty  the  same  as  though  he  were  dead,  the 
husband  demurred  and  asked  that  the  decree  be 
declared  void  for  fraud  in  that  he  was  not  in- 
formed as  to  the  existence  of  the  dower  rights, 
and  supposed  that  all  claims  against  his  prop- 
erty were  extinguished  by  the  agreement  stated ; 
but  it  was  held  that  the  solemn  adjudication  of 
the  court  upon  the  rights  of  the  parties  must 
stand  unless  impeached  for  fraud  perpetrated  by 
the  party  obtaining  it  upon  the  other  party,  and 
that  it  did  not  sufficiently  appear  that  the  hus- 
band was  misled  or  defrauded  In  what  was 
done,  but  the  court  thougnt,  on  the  contrary, 
that  he  understood  the  same  fully,  and  agreed 
and  consented  thereto.  Orth  v.  Orth,  69  Mich. 
158,  37  N.  W.  67. 

In  De  Graw  v.  De  Graw,  7  Mo.  App.  121, 
numerous  elements  seem  to  have  contributed  to 
the  decision,  including  consent,  collusion,  fraud, 
and  laches  or  acquiescence.  The  action  was 
brought  by  the  wife  for  a  divorce.  The  hus- 
band set  up  a  former  divorce  obtained  by  him 
and  alleged  to  have  been  acquiesced  in  by  the 
wife  at  the  time  of  its  rendition.  The  wife  re- 
plied that  her  consent  and  withdrawal  of  oppo- 
sition were  the  result  of  intimidation  and 
threats,  and  that  the  decree  was  colluslvely  ob- 
tained, and  therefore  void.  The  husband  had 
remarried  and  had  children  by  the  second  mar- 
riage. It  was  held  that,  the  former  divorce  be- 
ing not  void  but  voidable  only,  the  relief  would 
uot  be  granted  on  account  of  the  fraud  or  col- 
lusion, where  the  divorce  had  been  acquiesced  in 
for  years,  Its  benefits  enjoyed,  and  an  Innocent 
party  Involved. 

The  theory  on  which  the  courts  have  almost 
universally  acted  In  cases  of  attempt  by  one  of 
the  parties  to  a  divorce  decree  to  impeach  it  col- 
laterally on  the  ground  of  collusion  was  first 
advanced  in  Pnidam  v.  Phillips  (1737).  The 
report  of  this  case  Is  taken  from  manuscript 
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notes  of  Mr.  Ford,  an  eminent  barrister,  giyen 
by  Mr.  Hargrave  In  his  Law  Tracts,  p.  456,  also 
cited  in  a  note  to  the  Duchess  of  Kingston's 
Case,  20  How.  St.  Tr.  479.  This  was  an  action 
of  assumpsit  brought  against  defendant,  who 
put  in  evidence  a  marriage  with  one  M.  Plaintiff 
showed  a  sentence  annulling  that  marriage, 
whereupon  it  was  agreed  that,  unless  defendant 
could  be  admitted  to  show  great  fraud  in  ob- 
taining the  decree.  It  was  conclusive.  But  the 
court  asked  who  ever  knew  that  a  defendant 
could  plead  that  a  Judgment  obtained  against 
him  was  fraudulent ;  that  he  must  apply  to  the 
court,  "and,  if  both  parties  colluded  In  the  cheat 
upon  the  court,  it  was  never  known  that  either 
of  them  could  vacate  the  Judgment."  And  the 
court  came  to  the  conclusion  that/-  whether  de- 
fendant was  imposed  upon,  or  whether  she 
Joined  in  deceiving  the  court,  she  could  not 
plead  the  matter,  but  must  apply  to  the  proper 
Judge. 

With  the  exception  of  the  above  case,  which 
is  the  only  English  authority  cited  on  this  ques- 
tion, there  is  a  dearth  of  English  decisions 
which  may,  perhaps,  be  explained  by  the  fact 
that  until  act  of  Parliament  August  28,  1857 
(20  &  21  Vict.  chap.  85),  absolute  divorces  were 
not  common  in  England,  being  granted  only  by 
act  of  Parliament,  thereby  involving  great  ex- 
pense, and  were,  therefore,  exclusively  a  priv- 
ilege of  the  aristocracy  and  the  wealthy;  also, 
during  this  time,  In  order  to  guard  against  col- 
lusion, It  appears  that,  according  to  a  standing 
order  and  the  usage  of  the  House  of  Lords, 
questions  were  put  to  a  petitioner  for  divorce 
as  to  whether  there  had  been  any  collusion,  di- 
rectly or  indirectly,  relative  to  the  adultery 
charged,  or  in  regard  to  the  divorce  endeavored 
to  be  obtained.  In  Scotland,  for  a  similar  pur- 
pose, the  pursuer  is  In  all  cases  required  to  take 
what  is  termed  the  "oath  of  calumny,"  declar- 
ing, among  other  statements,  that  there  Is  no 
collusion  between  the  parties  or  any  other  per- 
sons to  obtain  the  decree ;  and,  In  regard  to 
collusion,  Fergusson.  as  reported  In  8  Eng.  Eccl. 
Rep.  482,  says  that  the  records  of  the  consis- 
torial  court  of  Scotland  do  not,  perhaps,  exhibit 
a  single  attempt  to  detect  this  malpractice 
which  has  been  successful  in  the  result.  And, 
too,  it  is  stated  as  a  rule  In  Shaw  v.  Gould,  L, 
R.  3  H.  L.  55,  37  L.  J.  Ch.  N.  8.  433,  18  L.  T. 
X.  S.  833,  that,  according  to  the  law  of  Scot- 
land, reduction  of  a  decree  of  divorce  upon  the 
ground  of  collusion  cannot  be  pronounced  after 
a  year  and  a  day  from  Its  date. — this  rule,  how- 
ever, refers,  so  far  as  appears,  to  a  vacation  of 
the  decree  at  the  instance  of  the  court,  not 
upon  application  of  one  of  the  parties;  but  it 
tends  to  show  the  inviolability  of  divorce  de- 
crees after  they  are  once  settled. 

With  the  passage  of  the  act  above  referred  to, 
and  Its  amendments,  which  transferred  the 
Jurisdiction  over  matrimonial  causes  to  the  pro- 
bate and  divorce  division,  the  precautions 
against  collusion  were  not  relaxed^  for  it  Is  pro- 
vided that  decrees  nisi  shall  first  be  rendered, 
and  in  the  interim  of  six  months  before  the  de- 
cree absolute  is  granted  the  searching  eye  of 
the  Queen's  proctor  alms  to  discover  any  fraud 
or  collusion  which  may  exist,  and  upon  very 
slight  suspicion  may  Intervene  and  investigate 
the  proceedings ;  so  that  upon  the  rendering  of 
the  decree  absolute  there  is  small  chance  that 
it  will  ever  t>e  disturbed. 

The  phrase  quoted  from  Prudam  v.  Phillips, 
that,  "If  both  parties  colluded  in  the  cheat  upon 
the  court.  It  was  never  known  that  either  of 
them  could  vacate  the  Judgment,"  may  be  said 
to  control  the  American  decisions ;  although  the 
opinions  are  not  always  couched  in  those  terms ; 
nevertheless,  that  is  the  result  almost  uniformly 
arrived  at. 
CO  L.  R.  A. 


One  of  the  grounds  by  which  complainant  at- 
tempted to  Invalidate  a  divorce  decree  in  Miltl- 
more  v.  Mlltimore,  40  Pa.  151,  was  that  It  was 
obtained  by  collusion  ;  but  the  court  held  that 
it  would  be  a  monstrous  doctrine  to  permit  par- 
ties to  tamper  with  Judicial  proceedings  in  such 
a  manner,  "to  initiate  them,  carry  them  through, 
act  upon  them  as  valid,  and  afterwards  allege 
that  they  were  hired,  coaxed,  or  maltreated  inta 
becoming  parties  to  the  fraud,  and  seek  to  in- 
validate them  In  a  collateral  proceeding  by  a 
plea  of  fraud ;"  adding  "that  is  what  cannot  be 
done." 

So,  in  Davis  v.  Davis,  61  Me.  395,  In  an  ac- 
tion by  a  wife  for  dower  to  which  she  was  enti- 
tled upon  a  divorce  obtained  by  her  against  her 
husband,  he  attempted  to  Impeach  the  divorce 
decree  on  the  ground  of  collusion ;  but  the  court 
held  that  the  parties  to  an  action  cannot  im- 
peach the  Judgment  rendered  therein  in  any 
collateral  proceeding  upon  the  ground  that  it 
was  obtained  by  their  fraud  or  collusion ;  that 
it  was  their  business  to  see  that  it  was  not  so 
obtained. 

Four  years  after  the  granting  of  a  divorce  de- 
cree, coilusively  obtained  against  the  wife  with 
her  knowledge  and  consent,  and  two  years  after 
the  remarriage  of  the  husband,  the  wife  filed 
a  bill  against  him  in  Nichols  v.  Nichols,  25  N. 
J.  Eq.  60,  for  a  divorce  a  vinculo  on  the  ground 
of  adultery,  and  for  alimony  and  the  custody  of 
her  children.  Upon  the  appearance  of  the  hus- 
band with  the  plea  of  the  former  decree,  com- 
plainant replied  that  it  was  fraudulently  ob- 
tained, and  that  the  court  waa  without  Jurisdic- 
tion to  grant  It ;  but  it  was  held  that  the  par- 
ties to  a  collusive  divorce  are  bound  by  It, — 
at  least,  in  the  absence  of  some  better  reason 
than  the  mere  grntiflcation  of  personal  feeling  or 
the  desire  to  obtain  a  further  sum  of  money ; 
also,  that  the  only  reason  for  intervention  by 
the  court  would  be  in  the  interests  of  public 
policy,  and,  after  the  acquiescence  of  both  par- 
ties in  the  decree  for  a  space  of  four  years,  and 
the  remarriage  of  one  of  them,  It  would  not  be 
allowed  on  that  ground. 

And  in  Moor  v.  Moor  (Tex.  Civ.  App.)  68  S. 
W.  347,  a  divorced  husband  attempted  to  de- 
fend an  action  by  his  wife  to  partition  com- 
munity property  upon  the  ground  that  he  and 
petitioner  were  husband  and  wife,  never  having 
been  legally  divorced.  But,  it  appearing  that 
the  husband  employed  counsel  to  institute  in  the 
name  of  his  wife  a  suit  against  him  for  the  di- 
vorce, and  that,  If  the  decree  was  fraudulently 
obtained,  he  participated  In  the  fraud,  and  was 
in  active  collusion  with  the  wife  for  the  pur- 
pose of  obtaining  the  divorce,  it  was  held  that, 
although  they  were  not  residents  of  the  state  at 
the  time  the  decree  was  granted,  nevertheless, 
having  voluntarily  appeared  and  submitted 
themselves  to  the  Jurisdiction  of  the  court,  the 
validity  of  the  decree  could  not  be  collaterally 
attacked  by  either  of  the  parties  on  the  ground 
that  neither  of  them  was  subject  to  the  Juris- 
diction of  the  court,  although  the  divorce  might 
not  be  effectual  to  protect  them  against  the 
state;  that  the  party  who  invokes  the  aid  of  a 
court  cannot  be  heard  to  question  the  Jurisdic- 
tion. 

It  was  held  In  Dow  v.  Blake,  148  111.  77,  35 
N.  E.  761,  that  a  husband  could  not  set  up,  as 
a  defense  to  an  action  in  another  state,  that  a 
decree  of  divorce  obtained  from  his  wife  had 
been  obtained  by  collusion  with  her;  nor  could 
he  urge  such  alleged  collusion  In  the  court  of 
the  state  where  the  decree  was  granted  as  a 
reason  for  setting  the  same  aside,  under  the  well- 
settled  principle  that  In  a  court  of  Justice  a 
man  cannot  complain  of  a  wrong  done  by  him- 
self, or  of  another's  wrong  in  which  he  was  a 
partaker ;  and  that,  as  such  a  defense  was  for 
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bidden  to  him,  it  was  as  much  forbidden  to  bis 
administrator,  after  the  husband's  death. 

To  a  similar  effect  Is  Re  Ellis,  55  Minn.  401, 
23  L.  R.  A.  287.  56  N.  W.  1036,  holding  that 
where,  in  an  action  for  a  divorce  in  a  court  of 
another  state,  both  parties  voluntarily  appear 
and  submit  to  the  Jurisdiction,  they  are  barred 
by  the  Judgment,  and  the  wife  may  not  avoid 
the  decree  in  a  collateral  proceeding  for  the 
purpose  of  being  appointed  administrator  of  her 
former  husband's  estate,  by  proof  that,  when 
the  action  was  brought  and  Judgment  rendered, 
neither  of  them  was  a  resident  of  the  other 
state,  but  both  were  residents  of  Minnesota. 
The  court  states  that,  if  the  parties  do  consent 
to  such  void  Jurisdiction,  why  should  they  be 
heard  to  complain  of  the  consequences  to  them 
of  what  they  have  done,  and  be  permitted  to  es- 
cape those  consequences  by  saying :  "It  is  true 
that,  by  false  oath  made  by  one  of  us  and  con- 
nived at  by  the  other,  we  committed  a  fraud  in 
the  Wisconsin  court,  and  Induced  it  to  take 
cognizance  of  the  case,  but  now  we  ask  to  avoid 
Its  Judgment  by  proof  of  our  fraud  and  perjury 
or  subornation  of  perjury."  And  therefore, 
as  far  as  their  individual  interests  were  con- 
cerned, the  court  thought  that  the  parties  must 
abide  by  the  Judgment  they  procured  the  court 
to  render,  and  that  what  would  bind  them 
would,  of  course,  bind  those  claiming  through 
them  or  either  of  them.  But  the  court  said,  in 
the  course  of  the  opinion,  that,  so  far  as  the 
state  of  residence  Is  conc^ined,  it  cannot  be 
bound  by  its  resident  citize^  appearing  In  and 
consenting  to  the  Jurisdiction  of  a  court  in  an- 
other state  in  an  action  for  divorce. 

Nelson  on  Divorce  &  Separation,  vol.  2,  i 
1055,  calls  the  doctrine  of  this  case  novel  and 
erroneous,  and  says:  "8o  far  as  this  opinion 
asserts  the  validity  of  this  collusive  decree,  it 
is  clearly  wrong,  because  the  fundamental  prin- 
ciple of  Jurisdiction  is  overlooked.  Jurisdiction 
over  the  subject-matter  cannot  l>e  conferred  by 
consent  of  the  parties.  The  same  result  could 
have  been  reached  by  holding  the  decree  void 
for  lack  of  Jurisdiction,  and  that  the  wife  was 
estopped  from  attacking  the  decree  by  her  fraud 
and  collusion,  by  accepting  the  alimony  awarded 
by  it,  and  by  permitting  the  decree  to  remain  in 
force  until  the  husband  had  married  again." 

In  Neely  v.  Neely.  9  Ohio  Dec.  Reprint,  201, 
an  action  to  set  aside  an  entry  of  satisfaction 
appended  to  a  divorce  decree  granted  a  hus- 
band, awarding  alimony  to  the  wife  (plaintiff 
herein),  and  to  enforce  a  decree  for  a  balance 
claimed  to  be  unpaid,  the  facts  showed  the  ful- 
filment of  an  agreement  entered  into  by  the 
parties  whereby  the  wife  agreed  to  receive  a  cer- 
tain sum  In  satisfaction  of  alimony  Irrespective 
of  the  amount  to  be  ordered  by  the  court,  in 
consideration  that  no  proof  be  offered  against 
her  to  support  the  charge  of  adultery.  Upon 
theae  facts  appearing,  the  court  held  that,  upon 
payment  of  the  agreed  amount  at  the  time  the 
decree  was  granted,  the  agreement  was  fully 
executed,  and  the  wife  could  not  afterward  be 
heard  to  complain  of  the  fraudulent  contract,  to 
which  she  was  a  party,  to  suppress  testimony  at 
the  trial  of  the  divorce  action. 

But  in  Daniels  v.  Benedict,  50  Fed.  347,  a 
suit  in  equity  by  a  wife  against  trustees  of  her 
deceased  husband's  will  for  a  partition  of  his 
estate,  she  was  allowed  to  treat  an  absolute  di- 
vorce fraudulently  rendered  against  her  as  a 
nullity,  for  the  reason  that  she  was  prevented 
by  fraud  from  presenting  her  case  fully  to  the 
coart,  and  the  fraud,  thus  pertaining  to  matter 
extrinsic  to  the  subject-matter  of  the  divorce 
action,  might  be  collaterally  attacked.  The 
wife  was  prevented  from  a  full  presentation  of 
her  case  by  agreement  entered  into  between  the 
parties  whereby  she  agreed  that  a  decree  might 
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be  rendered  against  her  on  the  ground  of  de- 
sertion  In  consideration  of  a  certain  sum ;  but, 
it  appearing  that  the  agreement  was  urged  up- 
on her  at  a  time  when  she  was  ill,  penniless, 
and  abandoned,  and  that  the  decree  rendered 
was  absolute  on  the  ground  of  adultery,  the 
court  held  that  the  parties  were  not  in  pari  de- 
licto, and  that,  in  the  furtherance  of  Justice  and 
a  sound  public  policy,  the  wife,  being  compara- 
tively the  more  innocent,  would  be  aided.  In 
regard  to  the  contention  that  the  statute  of  lim- 
itations barred  any  relief,  the  court  stated  that, 
this  being  an  action  to  recover  property  which, 
if  she  had  any  rights  at  all  therein,  was  held  in 
trust  for  her,  the  statute  had  no  application  to 
such  a  relation ;  also,  it  appeared  that  as  soon 
as  she  discovered  the  fraud  she  had  brought 
suit  to  annul  the  decree,  which  suit  was  pend- 
ing at  the  time  her  husband  died,  after  which 
she  brought  this  action. 

The  following  significant  statement  is  made 
by  Chief  Justice  Cooley  in  People  v.  Dawell,  25 
Mich.  247,  12  Am.  Rep.  260:  "But  it  is  said 
that,  if  the  parties  appear  in  the  case,  the  ques- 
tion of  Jurisdiction  is  precluded.  That  might 
be  so  if  the  matter  of  divorce  was  one  of  pri- 
vate concern  exclusively."  The  point  decided 
was,  however,  not  the  right  of  one  of  the  par- 
ties to  question  the  decree,  but  that  the  state  of 
residence  is  not  precluded  from  attacking  a  de- 
cree of  divorce  obtained  In  another  Jurisdiction 
by  consent  of  the  parties. 

VI.  nummary. 

As  a  general  rule,  the  party  obtaining  a  di- 
vorce decree  will  not  be  relieved  therefrom  upon 
his  application  to  set  it  aside,  upon  the  broad 
principle  that,  having  induced  the  court  to  ren- 
der the  Judgment,  he  is  estopped  from  after- 
wards attacking  it,  except,  of  course,  for  fraud 
upon  himself,  mistake,  or  surprise.  The  only 
decision  found  to  the  contrary,  which  is  directly 
In  point,  is  Flcener  v.  Flccner,  8  Ky.  L.  Rep. 
867,  3  S.  W.  597,  8upra,  II.  a. 

Where  the  decree  Is  obtained  In  the  wife's 
name,  but  through  the  efforts  of  the  husband, 
without  her  knowledge  or  consent,  she  may,  of 
course,  have  it  set  aside  as  a  fraud  both  upon 
her  and  upon  the  court. 

There  is  but  one  instance  (supra.  III.)  of  the 
application  of  both  parties  to  set  aside  the  di- 
vorce proceedings :  that  attempt,  however,  was 
successful,  the  court  conditioning  only  that  the 
property  rights  which  third  persons  might  have 
acquired  under  the  decree  must  be  protected. 

One  consenting  to  a  Judgment  of  divorce 
places  himself  under  the  same  rules  that  con- 
trol the  party  obtaining  it. 

Closely  connected  with  consent  decrees,  and 
often  hard  to  be  distinguished  from  them,  are 
decrees  colluslvely  obtained.  While  the  result, 
upon  an  attempt  to  vacate  them,  is  the  same  ac- 
cording to  the  weight  of  authority,  nevertheless, 
the  principle  by  which  that  result  is  arrived  at 
is  somewhat  different  when  the  court  decides 
that  the  transactions  entered  into  partake  of 
the  nature  of  collusion  rather  than  consent. 
Consent  decrees  are  not  considered  reprehensible 
when  there  are  valid  grounds  for  the  divorce, 
but  collusion  is  a  fraud  upon  the  court  and 
upon  the  law ;  so  that  the  doctrine  stated  in  the 
old  English  case  of  Prudam  v.  Phillips,  supra, 
V.  b.  that,  "if  both  parties  colluded  in  the  cheat 
upon  the  court  it  was  never  known  that  either 
of  them  could  vacate  the  Judgment,"  has  come 
to  t)e  a  rule  of  law.  Sometimes,  however,  the 
fraud  that  has  been  practised  upon  the  law  pre- 
sents itself  so  strongly  to  the  mind  of  the  court 
as  to  outweigh  the  guilt  of  the  petitioner;  so 
that  a  few  decisions  uphold  setting  aside  a  col- 
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luslTe  diyoi^ce  even  upon  application  of  one  of 
the  parties,  on  the  ground  of  public  policy. 

In  collateral  attacks  by  the  parties  obtaining 
decrees,  the  same  rule  controls  as  upon  direct 
applications,  only  the  cases  present  a  distinc- 
tion between  Toid  and  voidable  decrees ;  so  that 
there  is  some  authority  for  saying  that,  when  a 
decree  is  utterly  Told  for  want  of  Jurisdiction, 
it  may  be  attacked  or  disregarded  collaterally, 
eren  by  the  party  obtaining  it.  While  these 
cases  seem  reasonable,  nevertheless,  when  the 
specific  question  arises  as  to  the  right  of  a  party 
obtaining  a  decree  to  subsequently  question  it, 
the  decisions  holding  him  estopped  by  having 
invoked  the  Jurisdiction  of  the  court  which  ren- 
dered the  Judgment,  without  going  into  any  in- 
quiry as  to  the  validity  of  the  decree,  seem 
nearer  right  in  principle,  and  do,  in  fact,  voice 


the  rule  as  laid  down  by  the  majority  of  the 
cases. 

In  regard  to  collateral  attacks  by  the  party 
consenting,  the  rule  is  the  same  as  upon  direct 
attacks,  with  the  exception  of  one  case.  Hardy 
V.  Smith,  136  Mass.  328,  aupra,  V.  b,  holding 
that  no  estoppel  can  arise  between  the  parties 
10  a  void  decree. 

The  rule  of  Prudam  v.  Phillips,  above  re- 
ferred to,  controls  almost  without  exception  In 
collateral  attacks  upon  collusive  decrees,  the 
only  decision  allowing  the  applicant  any  relief 
being  Daniels  v.  Benedict,  50  Fed.  347,  supra, 
V.  b ;  and  in  that  case  the  court  held  that  the 
parties  were  not  in  pari  delicto,  the  wife  having 
been  coerced  Into  entering  into  the  collusive 
agreement  when  she  was  111,  penniless,  and 
abandoned.  M.  M.  BI. 
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1.  An  act  the  title  to  which  relates  to 
the  Issuance  of  checks  by  merchants 
In  payment  of  waores  assigned  to  them 
cannot  be  expanded  to  include  persons  and 
corporations  generally  by  the  use  of  the  words 
"or  any  other  person"  after  the  word  "mer- 
chants" in  the  body  of  the  act,  where  the  Con- 
stitution makes  void  so  much  of  the  act  as  Is 
not  expressed  in  the  title. 

3.  An  act  reqnlrlngr  the  redemption  In 
money  of  checks  issued  in  payment  of 
assigned  wages,  which  Is  applicable  only  to 
merchants  on  the  one  hand  and  coal  miners 
on  the  other,  is  void  as  class  legislation. 

(November  25,  1002.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Sullivan  County 
in  favor  of  plaintiff  in  an  action  to  recover 
wages  assigned  to  defendant  in  consideration 
of  a  store  order.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  T.  Hays  and  Will  H. 
Hays,  for  appellant: 

The  act  of  the  legislature  is  unconstitu- 
tional and  void. 

Graffty  v.  Rushville,  107  Ind.  502,  67  Am. 
Rep.  128,  8  N.  E.  609;  Re  Bank  of  Com- 
merce,  153  Ind.  460,  sub  nom.  Bank  of  Com- 
merce V.  Wiltsie,  47  L.  R.  A.  489,  53  N.  E. 
950,  55  N.  E.  224;  McClelland  v.  State,  138 
Ind.  321.  37  N.  E.  1089;  Re  Leach,  134  Ind. 
666,  21  L.  R.  A.  701,  34  N.  E.  641 ;  Evans- 
ville  V.  State,  118  Ind.  426,  4  L.  R.  A.  93, 
21  N.  E.  267;  State  ex  rel.  Holt  v.  Denny, 
118  Ind.  449,  4  L.  R.  A.  65,  21  N.  E.  274; 


Note, — For  other  cases  in  this  series  as  to 
reqairiog  the  payment  of  wages  in  lawful 
money,  see  State  v.  Loomis  (Mo.)  21  L.  R.  A. 
780,  and  cases  in  note:  Avent-Beatty ville  Coal 
Co.  V.  Com.  (Ky.)  28  L.  R.  A.  273.  and  note; 
State  V.  Haun  (Kan.)  47  L.  R.  A.  369;  and 
Harbison  v.  Knoxvllle  Iron  Co.  (Tenn.)  56  L. 
H.  A.  316. 
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State  V.  Klein,  126  Ind.  68,  3  Inters.  Com. 
Rt'p.  573,  25  N.  E.  873;  Roby  v.  Smith,  131 
Ind.  342,  15  L.  R.  A.  792,  30  X.  E.  1093; 
Henderson  v.  London  d  L,  Ins.  Co.  135  Ind. 
23,  20  L.  R.  A.  827,  34  N.  E.  565;  Loesch  ▼. 
Koehler.  144  Ind.  278,  35  L.  R.  A.  682.  41 
N.  E.  326;  Godcharles  v.  Wigeman,  113  Pa. 
431.  6  AU.  354;  Millett  v.  People,  117  III. 
294,  57  Am.  Rep.  869,  7  X.  E.  631 ;  State  v. 
Goodvcill,  33  W.  Va.  179,  6  L.  R.  A.  621,  10 
JS.  E.  285 ;  State  v.  Fire  Creek  Coal  d  Coke 
Co.  33  W.  Va.  188,  6  L.  R.  A.  359,  10  S.  E. 
288;  State  v.  Loomis,  115  Mo.  307,  21  L. 
R.  A.  789,  22  S.  W.  350;  Luman  v.  Hitch- 
ens  Bros.  Co.  90  Md.  14,  46  L.  R.  A.  393,  44 
Atl.  1051;  Com.  v.  Perry,  155  Mass.  117,  14 
i..  R.  A.  325,  28  X.  E.  1126;  State  ex  rel 
Wyatt  v.  Ashbrook,  154  Mo.  375,  48  L.  R. 
A.  265,  55  S.  W.  627;  Chicago  v.  Ketcher, 
183  III.  104,  48  L.  R.  A.  261,  55  X.  E.  707; 
Denver  v.  Bach,  26  Colo.  530,  46  L.  R.  A. 
848,  58  Pac.  1089;  Ex  parte  Jentzsch,  112 
Cal.  468,  32  L.  R.  A.  664,  44  Pac.  803; 
Eilen  V.  People,  161  111.  296,  32  L.  R.  A.  659, 
43  X.  E.  1108;  Re  Jacobs,  98  X.  Y.  98,  50 
Am.  Rep.  636;  People  v.  Marx,  99  X.  Y.  377, 
52  Am.  Rep.  34,  2  X.  E.  29 ;  Frorer  v.  Peo- 
ple, 141  111.  171,  16  L.  R.  A.  492,  31  X.  E, 
305;  Ramsey  v.  People,  14i2  111.  380,  17  L. 
l^  A.  853,  32  X.  E.  364;  Braoeville  Coal  Co, 
V.  People,  147  111.  66,  22  L.  R.  A.  340,  35 
X.  E.  62;  Ritchie  v.  People,  165  III.  101,  29 
L.  R.  A.  79,  40  X.  E.  454;  Harding  v.  People, 
160  111.  459,  32  L.  R  A.  445,  43  X.  E.  624; 
State  V.  Haun,  61  Kan.  146,  47  L.  R.  A.  369, 
50  Pac.  340;  Johnson  v.  Goodicear  Min.  Co. 
127  Cal.  4,  47  L.  R.  A.  338,  59  Pac.  304; 
Ruhstrat  v.  People,  185  111.  133,  49  L.  R. 
A.  181,  57  X.  E.  41;  Gillespie  v.  People,  188 
111.  176,  52  L.  R.  A.  283.  58  X.  E.  1007; 
Union  Sewer-Pipe  Co.  v.  Connelly,  99  Fed. 
354;  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct. 
Rep.  568;  State  v.  Jackman,  69  X.  H.  318, 
42  L.  R.  A.  438,  41  Atl.  347 ;  Ward  v.  Maty- 
land,  12  Wall.  418,  20  L.  ed.  449;  People 
V.  Gillson,  109  X.  Y.  389,  17  X.  E.  343; 
People  ex  rel.  Tyroler  v.  Warden  of  City 
Prison,  157  X.  Y.  116,  43  L.  -R.  A.  264,  61 
X.  E.  1006. 
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Mr.  James  B.  Filbert,  for  appellee: 
The  act  of  the  legislature  is  an  act  within 

the  powers  vested  in  the  legislature,  and  is 

constitutional. 

Hancock  v.  Yaden,  121  Ind.  366,  6  L.  R. 

A.  576,  23  N.  E.  253. 

Doivling,  J.^  delivered  the  opinion  of  the 
eourt: 

This  aetion  was  brought  by  the  appellee 
against  ihc  appellant  under  the  act  of 
act  of  March  11,  1901  (Acts  1901, 
p.  548;  Bums's  Rev.  Stat.  1901,  §  7448a), 
to  recover  from  the  appellant  the  amount  of 
wages  assigned  by  one  Walsh,  an  employee 
in  a  coal  mine  in  this  state,  to  the  appel- 
lant, in  consideration  of  the  issue  to  him  of 
four  metallic  tokens  calling  for  and  payable 
in  goods  at  the  store  of  the  appellant  in  this 
state.  The  complaint  stated  facts  sufficient 
to  bring  the  case  within  the  statute,  and  a 
demurrer  to  it  was  overruled.  An  answer 
waa  filed  by  appellant,  alleging  that  the 
wages  assigned  were  already  earned  at  the 
time  of  such  assignment;  that  appellant  had 
for  years  owned  and  can'ied  on  a  general 
retail  store  in  this  state;  that  the  four  me- 
tallic tokens  expressed  the  agreement  of  the 
appellant  to  pay  in  merchandise,  at  his 
store,  at  the  usual  cash  price,  the  amount 
stamped  on  each  of  them;  that  Walsh, 
the  miner,  knew  this,  and  agreed  to  accept 
merchandise  in  payment  of  the  sum  repre- 
sented by  said  tokens ;  that  the  appellee  had 
notice  of  these  facts  when  he  became  the  own- 
er of  the  said  tokens;  that  appellant  has  at 
all  times  been  ready  and  willing  to  pay  said 
tokens  in  merchandise,  according  to  his 
agreement,  but  that  neither  Walsh  nor  the 
appellee  has  at  any  time  demanded  payment 
of  said  tokens  in  merchandise.  A  demurrer 
to  the  answer  having  been  sustained,  the 
appellant  refused  to  plead  further,  and,  up- 
on proof  of  his  complaint,  judgment  was  ren- 
dered in  favor  of  the  appellee.  The  errors 
assigned  are:  (1)  That  the  court  erred  in 
overruling  the  demurrer  to  the  complaint, 
and  (2)  in  sustaining  the  demurrer  to  the 
answer. 

The  question  presented  is  the  validity  of 
the  act  of  March  11,  190},  prohibiting  the  is- 
suing of  tokens,  payable  otherwise  than  in 
lawful  money  of  the  United  States,  upon  an 
asfcignment  of  wages,  earned  or  unearned,  by 
any  employee  or  laborer  in  any  coal  mine 
in  this  state,  and  making  any  such  tokens 
issued  in  violation  of  the  act.,  in  the  hands 
of  any  owner,  immediately  due  and  payable 
in  lawful  money  to  the  extent  of  the  wages 
assigned.  The  objections  taken  to  the  act 
by  the  appellant  are  that  it  contravenes  § 
1,  art.  1,  of  the  state  Constitution, 
which  declares  that  life,  liberty,  and  the 
pursuit  of  happiness  are  unalienable  rights; 
and  that  it  violates  §  23.  art.  1,  of  the  Con- 
stitution, which  prohibits  the  general  as- 
sembly from  granting  to  any  citizen  or  class 
of  citizens  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  belong  equal- 
ly to  all  citizens.  We  do  not  deem  it  nec- 
essary to  determine  the  question  whether 
the  act  before  us  unduly  restricts  the  right 
60  L.  R.  A. 


of  the  citizens  of  this  state  to  contract,  or 
whether  its  practical  eflfect  may  not  be  to 
take  private  property  without  due  process 
of  law.  We  shall  consider  the  act  soleljr 
with  reference  to  that  clause  of  the  Consti- 
tution which  interdicts  class  legislation,  or 
the  grant  to  any  citizen  or  class  of  citizens, 
of  special  privileges  or  special  immunities. 
The  body  of  the  act  mentions  and  includes 
"any  merchant  or  dealer  in  goods  or  mer- 
chandise, or  any  other  person,"  upon  the  one 
hand,  and  "any  employee  or  laborer  for 
wages  who  labors  in  and  about  any  coal  mine 
in  this  state"  upon  the  other.  So  far,  then, 
as  the  classification  first  mentioned  is  con- 
cerned, it  is  comprehensive  enough  to  in- 
clude all  of  the  citizens  of  the  state,  treat- 
ing all  alike,  conferring  no  special  privileges 
or  immunities  upon  any,  and  subjecting  none 
to  restrictions  in  trade  or  business,  to  dep- 
rivation of  property  rights,  or  to  penalties 
which  are  not  equally  and  impartially  im- 
posed upon  all  other  citizens  similarly  sit- 
uated. But  an  examination  of  the  title  of 
the  act  discloses  that  its  subject,  as  ex- 
pressed therein,  is  not  coextensive  with  the 
act  itself.  It  is  in  these  words:  "An  Act 
Concerning  the  Issuance  of  Checks,  Tickets, 
Tokens,  or  Other  Devices  Payable  in  Mer- 
chandise, or  Anything  Other  Than  Lawful 
Money  by  Merchants,  in  Payment  for  the 
Assignment  or  Transfer  of  Wages  of  Em- 
ployees in  Coal  Mines,  and  Repealing  All 
Laws  in  Conflict  Therewith."  So  that,  as 
the  title  refers  only  to  merchants  who  is- 
sue "checks,  tickets,  tokens,  or  other  de- 
vices," no  persons,  natural  or  artificial,  can 
be  brought  within  the  scope  of  the  act  who 
do  not  belong  to  the  pai-ticular  class  desig- 
nated in  the  title  as  "merchants."  Const, 
art  4,  §  19;  Meicherfer  v.  Price,  11  Ind. 
109;  State  v.  Bowers,  14  Ind.  195;  State  v. 
Young,  47  Ind.  150.  The  statute,  therefore, 
must  be  treated  as  an  enactment  operative 
onlv  upon  two  classes  of  persons, — merchants 
ajid  employees  in  coal  mines.  AH  other  per- 
sons, copartnerships,  and  corporations  in 
the  state  may  issue  checks,  tickets,  tokens, 
or  other  devices  payable  in  merchandise,  or 
anything  other  tiian  lawful  money,  in  pay- 
ment for  the  transfer  of  the  wages  of  em- 
ployees in  coal  mines,  but  no  merchant  in 
this  state  is  permitted  to  do  so.  The  me- 
chanic, the  farmer,  the  professional  man, 
the  banker  or  broker  may  lawfully  take  an 
assignment  of  the  wages  of  the  coal  miner, 
and,  in  consideration  of  such  transfer,  may 
issue  to  the  miner  a  check,  ticket,  or  token 
payable  only  in  merchandise,  work,  produce, 
professional  services,  or  depreciated  notes 
or  cun-ency.  The  merchant  must  redeem  his 
check,  ticket,  or  token  in  gold,  silver.  United 
States  treasury  notes,  or  other  lawful  mon- 
ey of  the  United  States.  By  confining  the 
prohibitory  terms  of  the  statute  to  mer- 
chants, and  exempting  all  other  persons,  nat- 
ural and  artificial,  from  their  operation;  by 
declaring  void  the  agreement  of  the  mer- 
chant, but  leaving  the  same  kind  of  contract 
valid  as  to  the  farmer,  mechanic,  or  banker ; 
by  permitting  one  class  of  citizens  to  pay 
their  debts  in  merchandise,  but  requiring  an- 
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other,  under  precisely  the  same  circum- 
stances, to  pay  in  lawful  money  only, — the 
act  undeniably  confers  valuable  privileges 
on  the  mechanic,  farmer,  professional  man, 
banker,  and  broker,  and  denies  them  to  the 
merchant.  Total  immunity  from  the  restric- 
tions, inconveniences,  and  losses  resulting 
and  intended  to  result  from  the  statute  is 
gi'anted  to  one  class,  and  is  impliedly  with- 
held from  another.  Is  a  distribution  of  the 
citizens  of  the  state  in  an  act  concerning  the 
transfer  of  a  claim  for  wages,  which  puts 
the  merchants  of  the  state  in  one  class  and 
all  other  citizens  in  another,  a  reasonable 
and  constitutional  arrangement?  Could  an 
act  of  the  legislature  which  authorized  a 
judgment  without  stay  of  execution  or  ex- 
exemption  upon  an  account  or  claim  due  to 
any  merchant  be  upheld  against  the  objection 
that  this  was  a  privilege  granted  to  mer- 
chants as  a  class,  and  which  could  not,  upon 
the  same  terms,  be  enjoyed  by  the  other  cit- 
izens of  the  state?  Or  would  an  act  stand 
which  fixed  the  amount  of  property  to  be 
set  off  to  every  merchant  a«  exempt  from  ex- 
ecution at  $1,000,  while  it  limited  exemp- 
tions to  the  other  citizens  to  $600?  Such 
a  classification  would  be  regarded  by  every 
one  as  unnaturaJ,  and  in  violation  of  the 
provision  of  the  Constitution  prohibiting 
such  distinctions.  Again,  is  the  classifi- 
cation of  the  supposed  beneficiaries  of  the 
act  a  reasonable  and  legal  one?  They  are 
described  as  "any  employee  or  laborer  for 
wages  who  labor  in  and  about  any  coal  mine 
in  this  state.''  This  classification  seems  to 
rest  upon  no  sound  or  proper  basis.  La- 
borers and  employees  engaged  in  a  partic- 
ular industry,  who  are  no  less  intelligent 
and  no  less  competent  to  care  for  their  own 
interests  than  laborers  and  employees  pur- 
suing other  occupations,  are  by  the  statute 
singled  out  and  authorized  to  avoid  their 
express  agreements,  when,  under  like  cir- 
cumstances, such  other  laborers  and  employ- 
ees enjoy  no  such  privilege.  The  law  does 
not  embrace  all  of  the  class  to  which  it  is 
naturally  related.  It  creates  a  preference, 
and  establishes  an  inequality  among  a  class 
of  citizens  all  of  whom  are  equally  merito- 
rious. It  applies  to  persons  in  certain  sit- 
uations, and  excludes  from  its  effect  other 
persons  who  aie  not  dissimilar  in  these  re- 
spects. Leaving  the  miner  and  the  mer- 
chant free  to  deal  with  all  other  citizens, 
the  act  disqualifies  them  from  contracting 
with  each  other.  State  ex  rel.  Van  Riper 
V.  ParsonSi  40  N.  J.  L.  1 ;  Indianapolis 
Street  R.  Co.  v.  RoUnson,  157  Ind.  232,  236. 
61  N.  E.  197;  Brewer  v.  McClelland,  144 
Ind.  423,  17  L.  R.  A.  845,  32  N.  E.  299; 
Siate  V.  Goodmll,  33  W.  Va.  179,  6  L.  R. 
A.  621,  10  S.  E.  286;  State  v.  Oarbroski,  111 
Iowa,  496,  56  L.  R.  A.  570,  82  N.  W.  959; 
State  V.  Fire  Creek  Coal  &  Coke  Co.  33  W. 
Va.  188,  6  L.  R.  A.  359.  10  S.  E.  288;  Brown 
V.  Russell,  160  Mass.  14,  32  L.  R.  A.  253,  43 
K  E.  1005;  Frorer  v.  People,  141  111.  171, 
16  L.  R.  A.  492,  31  N.  E.  395;  Wally  v.  Ken- 
nedy,  2  Yerg.  554,  24  Am.  Dec.  511;  Bank 
of  the  State  v.  Cooper,  2  Yerg.  599,  24  Am. 
Dec.  517. 
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It  is  said  by  Judge  Cooley  (Const.  Lim. 
393 )  :  ''The  doubt  might  also  arise  wheth- 
er a  regulation  made  for  any  one  class  of 
citizens,  entirely  arbitrary  in  its  character, 
and  restricting  their  rights,  privileges,  or  le- 
gal capacities  in  a  manner  before  unknown 
to  the  law,  could  be  sustained  notwithstand- 
ing its  generality.  Distinctions  in  these  re- 
spects must  rest  upon  some  reason  upon 
which  they  can  be  defended, — like  the  want 
of  capacity  in  infants  and  insane  persons; 
and,  if  the  legislature  should  undertake  to 
provide  that  persons  following  some  speci- 
fied lawful  trade  or  employment  should  not 
have  capacity  to  make  contracts,  or  to  re- 
ceive conveyances,  or  to  build  such  houses  as 
others  were  allowed  to  erect,  or  in  any  oth- 
er way  to  make  such  use  of  their  property 
as  was  permissible  to  others,  it  can  scarcely 
be  doubted  that  the  act  would  transcend  the 
due  bounds  of  le^slative  power,  even  though 
no  express  constitutional  provision  could  be 
pointed  out  with  which  it  would  come  in  con- 
flict. To  forbid  to  an  individual  or  a  class 
the  right  to  the  acquisition  or  enjoyment  of 
property  in  such  manner  as  should  be  per- 
mitted to  the  community  at  large  would  be 
to  deprive  them  of  liberty  in  particulars  of 
X)riinary  importance  to  their  'pursuit  of  hap- 
piness,' and  those  who  should  claim  a  ri^ht 
to  do  so  ouffht  to  be  able  to  show  a  specific 
authority  therefor,  instead  of  calling  upon 
othersi  to  show  how  and  where  the  authority 
is  negatived."  The  statute  under  review 
does  undertake  to  provide  that  persons  fol- 
lowing the  lawful  trade  of  mercnants  shall 
net  have  capacity  to  make  certain  contracts, 
or  to  receive  certain  transfers  of  pei*sonal 
property  which  are  entirely  permissible  to 
others.  It  also,  and  in  a  manner  quite  as 
offensive  to  the  Constitution,  confers  privi- 
leges and  immunities  upon  employees  and 
laborers  in  coal  mines  which  are  not  posses- 
sed by  other  citizens  of  this  state  employed 
as  laborers  in  other  occupations.  We  do  not 
wish  to  be  understood  as  saying  that  stat- 
utes free  from  any  constitutional  infirmity 
may  not  be  enacted  which  apply  exclusively 
to  merchants,  coal  miners,  bankers,  physi- 
cians, dairymen,  druggists,  or  persons  en- 
gaged in  other  particular  occupations.  Such 
a  classification  may,  in  some  cases,  be  a  le- 
gitimate one.  But  in  every  instance  of  this 
kind  where  such  statutes  have  been  upheld 
the  classification  has  rested  upon  some  qual- 
ity, condition,  or  state  of  things  peculiar  to 
the  occupation  itpolf,  or  upon  some  consid- 
eration of  public  policy,  which  made  it  prop- 
er or  necessary  to  regulate,  control,  license, 
tax,  or  prohibit  it.  State  ex  rel.  Walker  v. 
Green,  112  Ind.  462,  14  N.  E.  352;  Wilkins 
V.  State,  113  Ind.  514,  16  N.  E.  192;  East- 
man V.  State,  109  Ind.  278,  58  Am.  Rep.  400, 
10  N.  E.  97;  Blair  v.  Kilpatrick,  40  Ind. 
312;  State  v.  Oerhardt,  145  Ind.  439,  33  L. 
R.  A.  313,  44  N.  E.  469;  Femer  v.  State,  151 
Ind.  247,  51  N.  E.  360;  Cory  v.  Carter,  48 
Ind.  327,  17  Am.  Rep.  738;  State  ex  rel.  Bur- 
roughs V.  Webster,  150  Ind.  607,  41  L.  R.  A. 
212,  50  N.  E.  750;  Parks  v.  State  (Ind.)  59 
L.  R.  A.  190,  64  N.  E.  862. 

We  liave  found  no  case  sustaining  a  stat- 
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ute  which  prohibited  an  individuAl  engaged 
in  a  particular,  lawful  occupation,  and  not 
under  special  disability,  such  an  infancy,  in- 
sanity, or  the  like,  from  doing  an  act  not 
necessarily  connected  with  his  business, 
which  every  other  citizen  was  by  law  per- 
mitted to  do.  The  only  case  referred  to  by 
counsel  for  appellee  in  support  of  their  con- 
tention that  the  act  of  1901,  supra,  is  valid, 
is  Hancock  v.  Yaden,  121  Ind.  366,  6  L.  R. 
A.  576,  23  N.  E.  253.  The  question  there 
was  whether  the  legislature  could  prohibit 
men  from  contracting  in  advance  to  accept 
payment  in  something  other  than  the  lawful 
money  of  the  country  for  the  wages  they 
might  earn  in  the  future.  It  was  held  that 
tlie  acts  prohibiting  such  contracts  were 
within  the  scope  of  legislative  power.  The 
acts  referred  to  in  that  case  applied  to  any 
owner,  corporation,  association,  company, 
firm,  or  person  engaged  in  mining  coal,  ore, 
or  minerals,  or  quarrying  stone,  or  in  man- 
ufacturing iron,  steeC  lumber,  staves,  head- 
ing barrels,  brick,  tile,  machinery,  agricul- 
tural implements,  or  any  article  of  merchan- 
dise; and,  as  its  beneficiaries,  it  embraced 
""any  persons"  executing  a  contract  or  agree- 
ment to  waive  his  or  her  legal  right  to  de- 
mand or  receive  from  such  owner,  corpora- 
tion, etc.,  at  least  once  every  two  weeks,  pay- 


ment of  the  amount  due  to  such  persons  for 
labor  performed,  in  lawful  money  of  the 
United  States.  Acts  1887,  p.  13;  Acts  1889, 
p.  191;  Elliott's  Supp.  §§  1599,  1610.  No 
question  as  to  an  improper  classification 
seems  to  have  been  made,  and  the  act  ap- 
plied to  all  persons  and  corporations  in  this 
state  engaged  in  mining,  quarrying,  or  man- 
ufacturing, and  to  every  one  in  their  employ- 
ment. The  point  decided  in  that  case  was 
the  power  of  the  legislature  to  restrict  the 
right  to  contract  for  a  waiver  of  the  bene- 
fit of  the  statute.  The  question  before  us 
under  the  act  of  1901  is  the  constitutional- 
ity of  the  classification  adopted.  Hancock 
V.  Yaden,  121  Ind.  366,  6  L.  R.  A.  576,  23 
N.  E.  253,  has  no  application  to  this  ques- 
tion, and  throws  no  light  upon  it.  It  is 
with  great  reluctance  that  we  declare  an  act 
of  the  legislature  invalid;  but  the  act  of 
1901,  supra,  so  plainly  violates  the  rule  of 
the  Constitution  forbidding  the  grant  of  spe- 
cial privileges  and  immunities  to  a  favored 
class  of  citizens,  and  subjecting  another  class 
to  special  disabilities  and  restrictions,  that 
wo  have  no  choice  but  to  adjudge  it  void. 

Judgment  reversed,  with  instructions  to 
sustain  the  demurrer  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  with 
1  this  opinion. 


MINNESOTA  SUPREI^IE  COURT. 


C.  L.  PEMBERTON,  Appt,, 
William  B.  DEAN  et  ah,  Respts. 


(. 


.Minn. 


.) 


« Defendant  a,  -wlioleaale  and  retail  deal- 
era  In  bardiw^are,  purchased  from  the  man- 
ufacturer thereof  an  emery  wheel,  upon  which 
the  manufacturer  had  placed  a  placard,  which 
It  is  assumed  constituted  a  warranty  as  to 
the  speed  capacity  of  the  wheel.  Defendants 
placed  it  In  their  stock,  and  sold  It  to  plain- 
tiff In  the  same  condition  it  was  when  re- 
ceived from  the  manufacturer,  but  without 
any  express  representation  as  to  Its  capacity 
or  otherwise.  Held,  that  defendants,  by 
such  sale,  did  not  adopt  the  warranty  of  the 
manufacturer  as  their  own. 

(December  12,  1902.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  CJourt  for  Ramsey  County  deny- 
ing a  motion  for  new  trial  after  judgment  in 
defendants'  favor  in  an  action  to  recover 
damages  for  alleged  breach  of  warranty  of 
an  emery  wheel.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Humplirey  Barton  and  Jobn 
S.  Samuelsoity  for  appellant: 

This  action  being  one  for  a  breach  of  con- 

♦Headnotes  by  Brown,  J. 


Note. — The  above  case  Is  one  which  seems  to 
have  no  exact  precedent.  The  effect  of  a  manu- 
facturers' warranty  remaining  on  an  article 
when  sold  by  a  dealer  does  not  seem  to  hav<* 
Veen  hitherto  brought  la  question. 
-60  L.  R.  A. 


tract  or  warranty,  there  must  be  privity  of 
contract  existing  between  the  parties. 

15  Enc.  PI.  &  Pr.  524,  and  note;  Losee  v. 
Clute,  51  N.  Y.  494.  10  Am.  Rep.  638;  Loop 
v.  Litchfield,  42  N.  Y.  361,  1  Am.  Rep.  543: 
NatioTial  8av.  Bank  v.  Ward,  100  U.  S.  195, 
25  L.  ed.  621;  Curtin  v.  Somerset,  140  Pa. 
70,  12  L.  R.  A.  322,  21  Atl.  244. 

Respondents  cannot  shield  themselves  with 
the  rule  of  caveat  emptor.  Here  was  an 
article  that  was  manufactured  and  placed 
upon  the  market  for  sale,  to  be  used  for  the 
particular  and  specific  purpose  for  which  it 
was  made;  and  in  such  a  case  there  is  an 
implied  warranty  that  it  is  fit  for  such  use 
or  purpose. 

Cosgrove  v.  Bennett,  32  Minn.  371,  20  N. 
W.  359;  French  v.  Vining,  102  Mass.  132,  3 
Am.  Rep.  440. 

There  was  an  express,  unequivocal  war- 
ranty that  the  emery  wheel  was  good  for 
1800  revolutions  per  minute.  The  seller  al- 
lowed the  warranty  to  remain  upon  the 
wheel;  the  purchaser  bought  and  conducted 
himself  in  accordance  with  that  warranty. 
The  respondents  cannot,  therefore,  now  come 
in  and  say:  We  did  not  mean  to  warrant 
when  we  left  the  warranty  there. 

There  may  be  cireumstances  in  which  si- 
lence would  have  the  legal  characteristics 
of  actual  misrepresentation. 

French  v.  Vining,  102  Mass.  132,  3  Am. 
Rep.  440. 

The  warranty  upon  the  wheel  was  not  the 
warranty  of  the  manufacturer  as  far  as  ap- 
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pellant  was  concerned,  but  a  direct  warranty 
of  reepondenU. 

McClintock  v.  Emick,  87  Ky.  160,  7  S.  W. 
903 ;  Tyler  v.  Moody,  23  Ky.  L.  Rep.  584,  54 
L.  R.  A.  417,  63  S.  W.  433;  Cameron  v. 
Mount,  86  Wis.  477,  22  L.  R.  A.  512,  56  N. 
W.  1094;  PuUford  v.  Rich^irds,  17  Beav.  94; 
Taylor  v.  Ashton,  11  Mees.  &  W.  415;  Smout 
V.  Ilbery,  10  Mees.  &  W.  10. 

The  warranty  being  expressly  made,  it 
makes  no  difference  whether  the  warrantor 
knew  whether  it  was  true  or  false,  as  he 
will  be  bound  by  his  warranty  exclusive  of 
such  knowledge. 

Tyler  v.  Jfoody,  23  Ky.  L.  Rep.  584,  64  L. 
R.  A.  417,  63  S.  W.  433;  Shippen  v.  Boioen, 
122  U.  S.  576,  30  L.  ed.  1172,  7  Sup.  a.  Rep. 
1283;  Cameron  v.  Mount,  86  Wis.  477,  22  L. 
R.  A.  612,  56  N.  W.  1094;  Kuehn  v.  Wilson, 
13  Wis.  105. 

The  injuries  were  the  immediate  and  prox- 
imate result  of  the  breach  of  the  warranty. 

Duahane  v.  Benedict,  120  U.  S.  630,  30  L. 
ed.  810,  7  Sup.  Ct.  Rep.  696;  Sutherland, 
Damages,  2d  ed.  §  675,  p.  1523;  Tyler  v. 
Moody,  23  Ky.  L.  Rep.  584,  54  L.  R.  A.  417, 
63  S.  W.  433;  Marsh  v.  Webber,  16  Minn. 
418,  Gil.  375;  Paine  v.  Sherwood,  21  Minn. 
225;  Frohreioh  v.  Oammon,  28  Minn.  476, 
11  N.  W.  88,  28  Am.  &  Eng.  Enc.  Law,  p. 
748:  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13;  Sinker  v.  Kidder,  123  Ind.  528,  24 
N.  E.  341 ;  French  v.  Vining,  102  Mass.  132, 
3  Am.  Rep.  440;  Mullett  v.  Mason,  L.  R.  1 
C.  P.  569;  Bradley  v.  Rea,  14  Allen,  20; 
Wintz  V.  Morrison,  17  Tex.  372,  67  Am.  Dec. 
658;  Page  v.  Parker,  43  N.  H.  371,  80  Am. 
Dec.  172;  Sherrod  v.  Langdon,  21  Iowa,  519; 
Cameron  v.  Mount,  86  Wis.  477,  22  L.  R.  A. 
512,  56  N.  W.  1094. 

Messrs.  Stringer  ft  Seymonr,  for  re- 
spondents : 

Schubert  v.  J.  R.  Clark  Co,  49  Minn.  331, 
15  L.  R.  A.  818,  51  N.  W.  1103,  is  decisive 
of  the  case  at  bar. 

The  manufacturer  is  responsible  for  his 
express  warranty  in  whatever  manner  he  has 
caused  it  to  be  placed  in  the  channels  of  open 
trade  with  design  that  it  shall  reach  the  pur- 
chaser. 

28  Am.  &  Eng.  Enc.  Law,  p.  767. 

An  express  warranty  precludes  an  implied 
warranty. 

i/.  /.  Case  Plow  Works  v.  'Siles  d  8,  Co. 
90  Wis.  590,  63  N.  W.  1013. 

Reliance  on  the  warranty  must  be  shown. 

Torkelson  v.  Jorgenson,  28  Minn.  383,  10 
N.  W.  416;  Richardson  v.  Coffman,  87  Iowa, 
121,  54  N.  W.  356;  Handy  v.  Waldron,  18  R. 
L  567,  29  Atl.  143. 

Respondents  could  not  be  held  under  any 
implied  warranty. 

McKinnon  Mfg,  Co.  v.  Alpena  Fish  Co, 
102  Mich.  221,  60  N.  W.  472;  White  v.  Stel- 
loh.  74  Wis.  436,  43  N.  W.  99;EaganY.  Call, 
34  Pa.  236,  75  Am.  Dec.  653;  Brantley  v. 
Thomas,  22  Tex.  270,  73  Am.  Dec.  264;  Ste- 
vens V.  Smith,  21  Vt.  90;  Gentilli  v.  Starace, 
133  N.  Y.  140,  30  N.  E.  660;  Livingston  use 
of  Sellers  v.  Stevenson,  163  Pa.  262,  29  Atl. 
715;  Doane  v.  Dunham,  79  111.  131;  Arm- 
strong V.  Bufford,  51  Ala.  410. 
60  L.  R.  A. 


An  implied  warranty  never  arises  except 
where  the  article  purchased  is  known  to  the 
dealer  to  be  intended  for  a  specific  and  par- 
ticular purpose,  and  where  the  buyer  trusts 
to  the  judgment  or  skill  of  the  dealer. 

Torkelson  v.  Jorgenson,  28  Minn.  383,  10 
N.  W.  416;  Walker  v.  Pue,  57  Md.  155; 
Morris  v.  Bradley  Fertilizer  Co.  12  C.  C.  A. 
34,  28  U.  S.  App.  87,  64  Fed.  56;  Milwau- 
kee Boiler  Co.  v.  Duncan,  87  Wis.  120,  58 
N.  W.  232. 

When  the  vendor  is  not  the  manufacturer, 
and  the  purchaser  knows  this  fact,  the  for- 
mer is  not  responsible  for  latent  defects,  in 
the  absence  of  proof  of  an  express  warranty 
or  of  fraud  and  deceit  upon  the  part  of  the 
seller. 

Gentilli  v.  Starace,  133  N.  Y.  140,  30  N. 
E.  660;  Sprague  v.  Blake,  20  Wend.  61;  15 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1236;  Ott^ 
V.  Alderson,  10  Smedes  &  M.  476;  American 
Forcite  Powder  Mfg.  Co.  v.  Brady,  4  App. 
Div.  97,  38  N.  Y.  Supp.  545;  Kellogg  Bridge 
Co.  V.  Hamilton,  110  U.  S.  108,  28  L.  ed.  86, 
3  Sup.  Ct.  Rep.  537;  Hoe  v.  Sanborn,  21  N. 
Y.  552,  78  Am.  Dec.  163;  Pease  v.  Sabin,  3& 
Vt.  432,  91  Am.  Dec.  364;  White  v.  Miller, 
71  N.  Y.  118,  27  Am.  Rep.  13. 

In  sales  of  personal  property,  in  the  ab- 
sence of  express  warranty,  where  the  buyer 
has  an  opportunity  to  inspect  the  commodity 
or  thing  sold,  and  the  seller  is  guilty  of  no 
fraud,  and  is  neither  the  manufacturer  nor 
the  grower  of  the  thing  he  sells,  the  maxim 
Caveat  emptor  applies. 

McQuaid  v.  Ross,  85  Wis.  492,  22  L.  R. 
A.  187,  55  N.  W.  705;  Benjamin,  Sales,  f 
644;  Barnard  v.  Kellogg,  10  Wall.  388,  1» 
L.  ed.  987 ;  Jones  v.  Just,  L.  R.  3  Q.  B.  202; 
Eagan  v.  Call,  34  Pa.  236,  75  Am.  Dec.  653; 
Eaton  V.  Waldron,  67  Hun,  551,  22  N.  Y. 
Supp.  504;  Ranger  v.  Hearne,  37  Tex.  30; 
Pattison  v.  Jenkins,  33  Ind.  87;  Oilson  v. 
Bingham,  43  Vt.  410,  5  Am.  Rep.  289;  Mor- 
ris V.  Bradley  Fertilizer  Co.  12  C.  C.  A.  34,. 
28  U.  S.  App.  87,  64  Fed.  55;  Horwich  v. 
Western  Brewery  Co.  95  111.  App.  162;  Hig- 
gins  V.  Clish,  34  N.  S.  135;  Oneida  Mfg.  Sac. 
V.  Lawrence,  4  Cow.  440. 

Only  where  there  is  knowledge  or  informa^ 
tion,  and  that  knowledge  or  information  is 
not  communicated  to  the  seller,  does  silenee 
have  the  effect  and  quality  of  deceit. 

Schubert  v.  J.  R.  Clark  Co.  49  Minn.  331, 
15  L.  R.  A.  818,  51  N.  W.  1103. 

The  law  leaves  the  purchaser  to  make  hi» 
own  contract,  and  to  bear  the  burden  of  hi» 
own  neglect,  carelessness,  and  inattention. 

Doane  v.  Dunham,  79  111.  131 ;  Gentilli  v. 
fltarace,  133  N.  Y.  140,  30  N.  E.  660;  Mc- 
Quaid v.  Ross,  85  Wis.  492,  22  L.  R.  A.  187^ 
56  N.  W.  705;  French  v.  Vining,  102  Mass. 
132,  3  Am.  Rep.  440. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  for  the  breach 
of  a  warranty  alleged  to  have  been  given 
on  the  sale  by  defendants  to  plaintiff  of  a 
certain  emery  wheel.  The  court  below  dis- 
missed the  action  at  the  trial,  and  plaintiff 
appealed  from  an  order  denying  a  new  trial. 
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The  facts  are  as  follows:  At  the  time 
stated  in  the  complaint,  and  for  a  number 
of  years  prior  thereto,  plaintiff  was,  and  had 
be^,  engaged  in  the  business  of  blacksmith- 
ing,  in  and  about  which  business  it  was  nec- 
essary to  make  use  of  an  emery  wheel  for  the 
purpose  of  sharpening  tools.  On  the  1st 
of  October,  1901,  he  purchased  of  defendants 
such  a  wheel,  and  removed  it  to  his  place  of 
business,  and  there  made  use  of  it.  About 
October  30th  of  the  same  year,  when  engaged 
in  operating  the  wheel  in  sharpening  tools, 
the  same  broke,  and  a  piece  therefrom  struck 
plaintiff,  and  severely  injured  his  person. 
The  complaint  alleges  that  defendants  repre- 
sented and  warranted,  at  the  time  of  the  sale 
of  the  wheel,  that  the  same  was  well  made, 
of  good  material,  and  capable  of  making 
1,800  revolutions  per  minute;  and  that 
plaintiff  relied  upon  such  representations 
and  warranty  in  making  the  purchase.  This 
action  was  brought  for  damages,  on  the  the- 
ory that  the  injury  to  plaintiff  was  the  di- 
rect result  of  a  defect  in  the  wheel,  and  that 
defendants  were  liable  as  for  a  breach  of  the 
alleged  warranty.- 

The  only  question  we  deem  necessary  to 
consider  is  ^vnether  the  evidence  establishes 
the  allegations  of  the  complaint  that  defend- 
ants warranted  the  wheel  at  the  time  of  the 
sale.  It  was  not  manufactured  by  defend- 
ants, who  were  wholesale  and  retail  dealers 
in  heavy  hardware,  and  kept  wheels  of  the 
kind  in  stock  for  sale  to  the  trade;  but  was 
manufactured  by  the  Northampton  Emery 
Wheel  Company,  of  Massachusetts,  from 
which  company  defendants  purchased  it, 
with  others,  in  the  usual  course  of  trade.  A 
printed  card  was  placed  by  the  manufactur- 
ers upon  the  face  of  the  wheel,  which  con- 
tained the  words  '*  Northampton  Kmery 
Wheel  Co.,"  the  word  "Speed,"  and  opposite 
thereto  the  figures  "1,800,"  indicatmg,  as 
claimed  by  plaintiff,  that  the  wheel  was  cap- 
able of  being  safely  operated  at  the  rate  of 
1,800  revolutions  per  minute.  There  were 
other  words  upon  the  card,  together  with  the 
word  "Warranted."  This  card  was  upon  the 
wheel  at  the  time  it  was  purchased  by  plain- 
tiff, and  the  contention  of  plaintiff  is  that 
the  same  constituted  and  amounted  to  a  war- 
ranty on  the  part  of  defendants  in  respect 
to  its  quality  and  speed  capacity;  that,  al- 
though it  may  have  been  placed  upon  the 
wheel  by  the  manufacturers,  defendants 
adopted  it  as  their  own  by  making  the  sale 


without  removing  it  therefrom.  Conceding 
that  the  printed  matter  upon  the  face  of 
the  wheel  was  sufficient  to  constitute  a  war- 
ranty, we  are  unable  to  concur  in  the  con- 
tention that  it  was  the  warranty  of  defend- 
ants. A  warranty  consists  in  representations 
and  statements  of  and  concerning  the  condi- 
tion and  quality  of  personal  property,  the  sub- 
ject of  sale,  made  by  the  person  making  the 
Hale  to  induce  and  bring  it  about.  So  far  as 
the  evidence  in  the  case  at  bar  shows,  noth- 
ing whatever  was  said  between  the  plaintiff 
and  defendants  concerning  the  condition  or 
quality  of  this  wheel,  whether  it  was  capable 
of  making  1,800  revolutions  per  minute,  or 
any  other  number  of  revolutions,  or  as  to 
whether  it  was  fit  and  suitable  for  any  par- 
ticular purpose.  Attention  was  not  called 
by  either  party  to  the  alleged  printed  war- 
ranty, and,  for  aught  that  appears  from  the 
record,  the  same  was  not  noticed  by  either 
at  the  time  of  the  sale.  Clearly,  under  such 
circumstances,  the  placard  cannot  be  held  to- 
be  the  warranty  of  defendants,  and  to  hold 
that  they  adopted  the  representations  pur- 
porting to  be  thus  made  would  be  going  far 
beyond  any  case  to  which  our  attention  has- 
been  called.  Whether  the  manufacturers 
would  be  liable  to  plaintiff  upon  this  war- 
ranty, either  upon  the  ground  of  neglect  in 
the  manufacture  of  the  wheel  or  for  a  breach 
of  warranty,  is  wholly  irrelevant  to  the- 
question.  If  it  be  granted  that  the  manu- 
facturers would  not  be  liable,  it  by  no  means 
follows  that  defendants  are.  We  are  clear 
that  the  mere  sale  of  the  wheel  by  defendants 
with  the  printed  matter  pasted  thereon, 
without  other  act  or  ceremony,  did  not 
amount  to  an  express  warranty  on  their 
part.  The  allegations  of  the  complaint  are 
not,  therefore,  sustained  by  the  evidence,  and 
the  court  correctly  dismissed  the  action. 

Neither  can  plaintiff  recover  upon  the  the- 
ory of  an  implied  warranty.  It  may  be,  and 
doubtless  is,  true  that  there  is  an  implied 
warranty  in  all  cases  where'  an  article  is 
manufactured  and  sold  for  a  specific  purpose 
that  such  article  is  fit  and  suitable  for  the 
purposes  intended  for  it.  But  that  rule  can 
have  no  application  to  the  case  at  bar,  for 
plaintiff  relies  in  his  complaint,  not  upon  an 
implied,  but  upon  an  express,  warranty; 
and,  besides,  defendants  were  not  the  manu- 
facturers of  the  wheel. 

The  order  appealed  from  t»  affirmed. 


NEBRASKA  SUPREME  COURT. 


Alois  WEBER,  Sr.,  Plff,  in  Err., 

V. 

Charles  H.  LOCKMAN  ei  al. 

( Neb ) 

•A    master   may  be   liable    In   damasea 

•Headnote  by  Ames,  C. 


Note. — As  to  liability,  of  master  for  injuries 
caused  to  third  person  by  servant's  disobedience 
of  orders,  see  also,  In  this  series.  Consolidated 
Ice  Macb.  Co.  v.  Kelfer  (111.)  10  L.  R.  A.  696. 
60  L.  R.  A. 


canaed  by  nesllsence  eommltted  by 
hiH  servant  while  in  the  course  of  his  em- 
ployment, although  the  latter  may  be  at  the 
time  acting  without  the  knowledge,  or  con- 
trary to  the  known  wishes,  of  the  former. 

(November  19,  1902.^ 

ERRUK  to  the  District  Court  for  Cedar 
Coiintj'  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
damages  for  pergonal  injuries  caused  by  the 
negligence  of  defendant's  son,  for  which  de- 
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fendant  was  alleged  to  be  responsible.  Af' 
firmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr,  J.  C.  Robiiuon,  for  plaintiff  in 
error : 

If  the  act  is  done  while  the  servant  is  at 
liberty  from  his  service,  and  pursuing  his 
own  ends  exclusively,  there  can  be  no  ques- 
tion of  the  master's  freedom  from  all  re- 
sponsibility, even  though  the  injury  com- 
plained of  could  not  have  been  committed 
without  the  facilities  afforded  to  the  serv- 
ant by  his  relation  to  his  master. 

1  Shearm.  &  Redf.  Neg.  4th  ed.  §  147; 
Schouler,  Dom.  Rel.  4th  ed.  §  491;  Da/ois 
v.  Iloughtellin,  33  Neb.  582,  14  L.  R.  A.  737, 
50  N.  W.  765;  Western  U.  Teleg.  Co.  v. 
Mullins,  44  Neb.  732,  62  N.  W.  880;  Little 
Miami  R.  Co,  v.  Wetmore,  19  Ohio  St.  110, 

2  Am.  Rep.  273;  Morier  v.  8t,  Paul,  M,  d 
M.  R.  Co.  31  Minn.  351,  47  Am.  Rep.  793, 
17  N.  W.  952;  Johanson  v.  Pioneer  Fuel  Co. 
72  Minn.  405,  75  N.  W.  719:  Keating  v. 
Michigan  C.  R.  Co.  97  Mich.  154,  56  N.  W. 
340;  Reaume  v.  Neiccomb,  124  Mich.  137, 
82  N.  W.  806;  Hchuhcitz  v.  Delta  Lumber 
Co,  126  Mich.  559,  85  N.  W.  1075;  Golden  v. 
Aeid)raw</,  52  Iowa,  59,  35  Am.  Rep.  257,  2 
N.  W.  537;  Dolan  v.  Hubinger,  109  Iowa, 
408,  80  N.  W.  514;  Winkler  v.  Fisher,  95 
Wis.  355,  70  N.  W.  477. 

Where  a  minor  son,  who  lives  with  his 
father,  and  is  under  his  father's  control, 
commits  certain  wrongful  acts,  but  the  said 
acts  were  not  authorized  by  the  father,  were 
not  done  in  his  presence,  had  no  connection 
with  his  business,  were  not  ratified  by  him, 
and  he  received  no  benefit  from  them,  the 
father  is  not  liable  for  the  resulting  dam- 
Age. 

Edwards  v.  Crume,  13  Kan.  349;  Baker 
v.  Morris,  33  Kan.  580,  7  Pac.  267. 

Messrs.  R.  J.  Millard  and  C.  H.  Whit- 
ney, for  defendants  in  error : 

Whether  the  servant  was  acting  within 
the  scope  of  his  employment  and  in  further- 
ance of  his  master's  business  is  a  question 
of  fact,  to  be  determined  by  the  jury  from 
the  evidence  before  them. 

Hox^crson  v.  Noker,  60  Wis.  511,  50  Am. 
Rep.  381,  19  N.  W.  382;  Bamoicsky  v.  Hel- 
son,  89  Mich.  523,  15  L.  R.  A.  33,  50  N.  W. 
089;  Theiscn  v.  Porter,  56  Minn.  555,  58 
N.  W.  265;  Bryant  v.  Rich,  106  Mass.  180, 
8  ^m.  Rep.  311;  Whitman  v.  Pearson,  L.  R. 

3  C.  P.  422;  Broderick  v.  Detroit  Union  R. 
Station  d  Depot  Co.  56  Mich.  261,  56  Am. 
Rep.  382,  22  N.  W.  805 ;  Schaefer  v.  Oster- 
brink,  67  Wis.  495,  58  Am.  Rep.  875,  30  N. 
W.  922. 

And  whether  he  acted  negligently. 

Theisen  v.  Porter,  56  Minn.  555,  58  N.  W. 
265. 

Where  a  servant,  in  the  prosecution  of  his 
master's  business,  deviates  from  his  instruc- 
tions as  to  the  manner  of  doing  it,  or  even 
acts  directly  contrary  thereto,  the  master 
is  still  liable,  if  the  act  was  bona  fide  done 
in  furtherance  of  his  business. 

Cosgrove  v.  Ogden,  49  N.  Y.  255,  10  Am. 
Rep.  361;  Ellegard  v.  Ackland,  43  Minn. 
60  L.  R.  A. 


352.  45  N.  W.  715;  Fitzsimmons  v.  Mil- 
icaukee,  L.  JS'.  d  W.  R.  Co.  98  Mich.  257, 
57  N.  W.  127;  Cleveland  v.  Newson,  45 
Mich.  62,  7  N.  W.  222. 

The  master  is  liable  for  the  tortious  acts 
of  his  servant,  even  though  he  exceeds  his 
authority  or  disobeys  express  instructions. 

Smith  V.  Munch,  65  Minn.  256,  68  N.  W. 
19. 

The  master  is  liable  for  the  act  of  his 
servant,  done  in  the  course  of  his  employ- 
ment about  his  master's  business. 

Broderick  v.  Detroit  Union  R,  Station  d 
Depot  Co.  56  Mich.  261,  22  N.  W.  802; 
Schaefer  v.  Osterbrink,  67  Wis.  495,  58  Am. 
Rep.  875,  30  N.  W.  922;  Potulni  v.  Saun- 
ders, 37  Minn.  517,  35  N.  W.  379;  Mulvehill 
V.  Bates,  31  Minn.  364,  47  Am.  Rep.  796, 
17  N.  W.  959;  Joslin  v.  Grand  Rapxds  Ice 
Co.  50  Mich.  516,  45  Am.  Rep.  54,  15  N.  W. 
887;  Osborne  v.  2{cMasters,  40  Minn.  103, 
41  N.  W.  543;  Theisen  v.  Porter,  56  Minn. 
555,  58  N.  W.  265. 

Mr.  Benjaniiii  M.  Weed  also  for  de- 
fendants in  error. 

Ames,  C,  filed  the  following  opinion: 
This  is  a  proceeding  in  error  to  review  a 
judgment  in  an  action  for  damages  for  per- 
sonal injuries.  The  facts  out  of  which  the 
cause  of  action  arose  are  substantially  un- 
disputed, and  are  these:  The  plaintiff  in 
error,  Alois  Weber,  Sr.,  was  living  upon  and 
cultivating  a  farm  upon  which  there  was  a 
herd  of  cattle  belonging  to  him.  As  a  part 
of  the  business  thus  being  carried  on,  it 
was  necessary,  or  desired,  to  drive  the  cattle 
to  a  place  some  5  or  6  miles  from  home, 
and  put  them  there  in  a  pasture.  There 
were  employed  upon  the  farm,  besides  the 
plaintiff  in  error,  his  son,  Alois,  Jr.,  and  a 
hired  servant  named  Schweimer.  At  the 
breakfast  table  on  a  Sunday  morning  it  was 
proposed  to  drive  the  animals  to  pasture 
on  that  day,  so  as  to  avoid  interruption  of 
work  during  the  coming  week,  but  the  elder 
Weber  objected  to  this  course  solely  on  ac- 
count of  the  character  of  the  day.  There 
was  no  further  discussion  of  the  matter  un- 
til about  2  o'clock  in  the  afternoon,  when 
Alois,  Jr.,  and  Schweimer  mounted  some 
horses,  and,  turning  the  cattle  into  the  pub- 
lic highway,  drove  them  to  the  designated 
place  of  destination.  Weber,  Sr.,  was  at  or 
shortly  before  this  time  in  his  house  asleep, 
and  did  not  know  of  the  conduct  of  the 
young  men  until  after  they  had  departed 
from  the  premises  with  the  cattle.  After 
the  animals  had  been  turned  into  the  pas- 
ture, Alois,  Jr.,  abandoned  the  direct  road 
home,  and  made  a  detour  of  about  a  mile 
for  the  purpose  of  seeing  and  visiting  w^ith 
some  young  men  of  his  acquaintance.  Owing 
to  the  delay  thus  occasioned,  he  did  not  re- 
sume his  journey  homeward  until  nightfall, 
when  he  did  so  accompanied  by  another 
young  man,  also  on  horseback.  When  be 
was  within  1^  or  2  miles  from  home,  and 
apparently  upon  the  direct  road  thither,  he 
had  been  overtaken  by  darkness,  and,  bath 
horses  having  become  unmanageable  from 
fright    or    some    other   cause,    ran    rapidly 
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^long  the  road  and  down  a  hillside  near  the 
residence  of  the  defendant  in  error,  whom 
they  encountered  in  the  highway,  and  whom 
the  horse  ridden  by  Alois  ran  over,  causing 
the  injuries  on  account  of  which  the  judg- 
ment was  recovered.  The  coiurt  left  it  to 
the  jury  to  say:  First,  whether  the  ac- 
cident was  attributable  solely  to  the  negli- 
gence of  Alois;  and,  second,  whether,  if  so, 
such  negligence  should  be  imputed  to  the 
plaintiiT  in  error  as  a  master  in  the  course 
of  whose  service  it  occurred.  The  first  ques- 
tion was  one  peculiarly  within  the  province 
of  the  jury,  and  will  not  be  further  consid- 
ered. The  correct  answer  to  the  second 
•question  is,  we  think,  not  difficult.  The  pur- 
pose of  the  elder  Weber  to  have  the  cattle 
driven  to  the  pasture  as  a  part  of  the  busi- 
ness he  was  carrying  on  is  not  in  dispute. 
The  only  objection  he  made  was  as  to  the 
time  when  they  should  be  driven,  but  he 
does  not  appear  to  have  positively  forbidden 
it  to  be  done  on  the  day  mentioned.  Even 
if  he  had  done  so,  he  would  not  thus  have 
deprived  the  act  of  its  character  of  having 
heen  done  in  his  service.  Disobedience  in 
this  regard  would  not  have  been  diflferent, 
AS  respects  its  elTect  upon  his  liability,  than 
would  disobedience  to  his  directions  as  to 
the  manner  of  driving  the  animals  or  the 
route  to  be  taken.  Such  disobedience  is  uni- 
versally held  not  to  excuse  a  master  from 
responsibility  for  the  negligence  of  his  serv- 
ants. C'osgrove  v.  Ogden,  49  N.  Y.  255,  10 
Am.  Rep.  361;  Ellegard  v.  Acklandy  43 
Minn.  352,  45  N.  W.  715;  Fitz^immons  v. 
Mihoauk^e,  L.  8.  d  W.  R.  Co.  98  Mich.  257, 
57  N.  W.  127;  Cleveland  v.  Netoson,  45 
Mich.  62,  7  N.  W.  222.  The  same  principle 
applies  to  what  occurred  after  the  delivery 
of  the  cattle  at  the  pasture.     The  boy  was 


a  minor,  riding  his  father's  horse.  It  was 
his  duty,  after  having  executed  his  mission, 
to  return  the  animal  to  his  father's  stables. 
Whatever  negligence  there  was  in  departing 
from  the  direct  route,  or  in  delaying  his  re- 
turn until  after  nightfall,  or  in  the  manage- 
ment of  the  horse  at  the  time  of  the  acci- 
dent, was  committed  in  the  performance  of 
this  duty  and  service.  And,  besides,  it  does 
not  appear  that  his  departure  from  the  di- 
rect route  was  in  itself  negligent,  or  that 
his  visit  to  the  young  people  in  any  way 
contributed  to  an  accident  which  did  not 
occur  until  after  the  visits  had  ended  and 
he  had  resumed  his  homeward  journey,  and 
thus  returned  to  the  strict  line  of  his  em- 
ployment. If  the  fact  of  delay  until  after 
nightfall  contributed  to  the  mishap,  it  was 
that  mere  fact,  and  not  the  occasion  for  it, 
which  did  so.  If  it  was  negligent  for  the 
lx)y  to  ride  after  dark,  it  is  immaterial 
what  induced  him  to  incur  the  risk.  We 
arc;  satisfied  tliat  the  answer  given  by  the 
jury  to  this  question  is  the  only  one  which 
the  evidence  in  the  record  is  capable  of  sup- 
porting. The  conclusion  thus  reached  ren- 
ders unnecessary'  the  consideration  of  as- 
signments of  error  in  the  giving  and  refusal 
of  instructions.  The  question  of  negligence 
was  rightly  left  to  the  jury,  and  the  infer- 
ence that  it  occurred  in  the  service  of  the 
plaintiff  in  error  is  inevitable. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  affirmed. 

Albert  and  Duffie,  CO.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of 
the  District  Court  he  affirmed. 
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CATHOLIC  UNIVERSITY  OF  AMERICA, 

Appt., 

And 

Augustus  C.  DEXTER  et  al.,  Respta. 

(172  N.   Y.  387.) 

Consent  to  tlie  erection  of  bnlldlngrs  on 
tke  land  'vrithln  tbe  niennlngr  of  tbe 
meebanies'  lien  law,  so  as  to  make  the 
property  liable  for  liens  after  the  contract 
has  been  forfeited  and  the  vendor  has  re- 
sumed possession,  is  not  shown  by  a  clause  in 
an  executory  land  contract  "that  the  vendee 
shall  have  a  right  to  immediate  possession" 
for  the  purpose  of  erecting  buildings. 

(November  11,  1902.) 


APPEAL  by  the  defendant  University  from 
a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court,  First  Department, 
affinning  a  judgment  of  a  Special  Term  for 
New  York  County  in  favor  of  plaintiff  in 
an  action  brought  to  enforce  a  mechanic's 
lien.     Reversed. 

Statement  by  the  Court: 

The  action  was  to  foreclose  a  mechanic's 
lien  upon  real  property  owned  by  the  appel- 
lant, situated  on  Riverside  drive,  in  the  city 
of  New  York.  It  consisted  of  six  lots, 
which  the  appellant,  by  an  executory  con- 
tract, sold  to  the  defendant  Dexter  for 
$100,000.  De.vter  employed  the  plaintiff  to 
erect  a  building  for  a  restaurant  thereon, 
and  out  of  this  employment  the  plaintiff's 
claim  arose,  for  which  he  filed  a  mechanic's 


Note. — For  a  case  in  this  series  holding  that 
the  insertion  in  a  contract  for  sale  of  real  es- 
tate of  a  clause  requiring  vendee  to  erect  build- 
lags  thereon  sufficiently  shows  vendor's  consent 
to  such  erection,  so  as  to  render  his  interest  in 
60  L.  R.  A. 


the  property  liable  for  liens  for  labor  and  mate- 
rial, see  Miller  v.  Mead  (N.  Y.)  13  L.  R.  A.  701. 
With  this  case  is  a  note  reviewing  the  cases  on 
the  New  lork  mechanics'  lien  law. 
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lien,  and  which  he  sought  by  this  action  to 
foreclose.  Several  of  the  defendants  filed 
liens  against  the  property,  which  they  also 
sought  to  enforce  in  this  action.  In  Decem- 
ber, 1S97,  Dexter  defaulted  in  payment  under 
his  contract,  his  right  to  the  property 
censed,  and  the  university  took  possession 
thereof.  The  building  upon  the  premises 
was  constructed  while  Dexter  was  in  pos- 
session. The  plaintiff  recovered  a  judgment 
awaniing  him  a  lien  thereon  for  $9,020.32, 
the  defendant,  Hamilton,  for  $614.56,  and 
the  defendants,  Mackey  and  Smith,  for  the 
sum  of  $785.  The  judgment  of  the  special 
term  was  aflirmed  by  a  divided  court. 

Mr,  Joiepli  M.  Proskaner,  with  Meaara. 
Jamei,  Sohell,  Sc  Elkns,  for  appellant: 

The  mere  acquiescence  in  the  erection  or 
alteration  of  a  building,  with  knowledge,  is 
not  sufficient  evidence  of  consent,  which  the 
stfvtute  requires. 

DeKlyn  v.  Gould,  105  N.  Y.  282,  59  N.  E. 
95;  Harikinson  v.  Vantiftc,  152  N.  Y.  20,  46 
N.  E.  292;  Coicen  v.  Paddock,  137  N.  Y.  188, 
33  N.  E.  154 ;  DcKlyn  v.  Simpson,  34  App. 
Div.  442.  54  N.  Y.  Supp.  345. 

The  contract  contained  merely  a  permis- 
sion, not  a  consent. 

Where  the  owner  merely  gives  permission 
to  build,  and  has  no  interest  in  the  build- 
ing, and  does  not  look  to  it  for  profit,  and 
does  not  care  whether  the  building  is  erected 
or  not,  under  such  circumstances  no  consent 
can  be  inferred. 

Vossellcr  v.  Slater,  25  App.  Div.  368,  49 
N.  Y.  Supp.  478 ;  Havens  v.  West  Side  Elec- 
tric Light  ct  P.  Co.  49  N.  Y.  S.  R.  771, 
20  N.  Y.  Supp.  704. 

Mr.  Dahlgren  neither  assumed  to  bind  the 
university,  nor  did  the  university  ever  grant 
him  any  authority,  and  the  few  stray  state- 
ments relied  upon  by  the  respondents  to  in- 
dicate his  assumption  of  authority  are,  as 
the  mere  declarations  of  the  agent,  insuf- 
ficient to  prove  the  fact  of  his  agency. 

Marvin  v.  M'ilhcr,  52  N.  Y.  270 -/Duffu^ 
V.  Schicinger,  79  Hun,  541,  29  N.  Y.  Supp. 
930:  Wakefield  Rattan  Co,  v.  Tappen,  80 
Hun,  219,  30  N.  Y.  Supp.  38;  Gould  v.  Ster- 
ling, 23  N.  Y.  463;  Stringham  v.  St.  Nich- 
olas Ins.  Co.  4  Abb.  App.  Dec.  315. 

The  university  was  not  the  owner  within 
the  meaning  of  the  mechanics'  lien  law.  The 
university  was  a  vendor  out  of  possession. 

Vosseller  v.  Slater,  25  App.  Div.  368,  49 
N.  Y.  Supp.  478. 

Mr.  Alfred  B.  Cniikshank,  with 
Messrs.  Cannon  Sc  Cannon,  for  respondent 
Beck: 

^Ir.  Dahlgren's  authority  to  consent  to 
the  erection  of  the  building  in  question  fully 
appears,  and  was  sufficient  to  bind  the  uni- 
versitv. 

Hijatt  V.  Clark,  118  N.  Y.  563,  23  N.  E. 
891 :  Story,  Agency,  §  140. 

'The  facts  in  the  case  establish  the  own- 
er's consent. 

Laws  1873.  chap.  489;  Hackett  v.  Badeau, 
63  N.  Y.  476;  Nellis  v.  Bellinger,  6  Hun, 
500:  Bnrkitt  v.  Harper,  79  N.  Y.  273; 
Hust-d  V.  Mathes,  77  N.  Y.  388;  Otis  v. 
60  L.  R.  A. 


Dodd,  90  N.  Y.  336;  Kealey  v.  Murray,  40 
N.  Y.  S.  R.  23,  15  N.  Y.  Supp.  403;  Schmalg 
V.  Mead,  125  N.  Y.  188.  26  N.  E.  251; 
Miller  v.  Mead,  127  N.  Y.  544,  13  L.  R.  A. 
701,  28  N.  E.  387;  Vosscller  v.  Slater,  25 
App.  Div.  368,  49  N.  Y.  Supp.  478 ;  National 
Wall  Paper  Co.  v.  Sire,  163  N.  Y.  122,  57 
N.  E.  293;  Coicen  v.  Paddock,  137  N.  Y.  188, 
33  N.  E.  154;  Butler  v.  Flynn,  51  App.  Div. 
225,  64  N.  \'.  Supp.  877 ;  Steeves  v.  Sinclair, 
56  App.  Div.  448,  67  N.  Y\  Supp.  776;  Rice 
V.  Culver,  172  N.  Y.  60,  64  N.  E.  761; 
Cornell  v.  Bamey,  26  Hun,  134. 

The  lieu  law  is  a  remedial  statute,  and 
must  be  construed  liberally  to  secure  the 
beneficial  intents  and  purposes  thereof. 

j:^ws  1897.  chap.  418,  §  22;  National 
Wall  Paper  Co.  v.  Sire,  163  N.  Y.  126,  57  N. 
E.  293. 

Consent  may  be  shown,  either  by  special 
agreement,  or  by  acts  from  which  it  may  be 
fairly  implied. 

Husted  V.  Mathes,  77  N.  Y.  390 ;  National 
Wall  Paper  Co.  v.  Sire,  103  N.  Y.  129,  57 
N.  E.  293. 

A  strong  and  almost  conclusive  evidence 
of  consent  is  the  receipt  by  the  owner  of  the 
benefit  to  his  property. 

Butler  V.  Flynn,  51  App.  Div.  226,  64  N, 
\^.  Supp.  877;  Steeves  v.  Sinclair,  56  App. 
Div.  448,  67  X.  Y.  Supp.  776;  Husted  v. 
Mathes,  77  X.  Y.  388;  Burkitt  v.  Harper, 
79  N.  \\  273:  Schmalz  v.  Mead,  125  N.  Y. 
188,  20  X.  E.  251;  National  Wall  Paper 
Co.  V.  Sire,  103  X.  Y.  122,  57  N.  E.  293: 
Kealey  v.  Murray,  40  X.  Y.  S,  R.  23,  15  N. 
Y.  Supp.  403. 

Messrs.  Lonis  S.  Phillipi  and  Wilfrid 
N.  O'Nell  for  other  respondents. 

Per  Cnriam: 

The  judgment  appealed  from  should  be  re- 
versed. The  mechanics'  liens  involved  in  this 
action  were  filed  against  property  now 
owned  by  the  Catholic  University  of  Amer- 
ica. The  appellant  insists  that  the  labor  and 
materials  furnished,  for  which  liens  were 
filed,  were  not  furnished  either  with  its  con- 
sent or  at  its  request,  although  its  property 
has  been  held  liable  therefor.  It  is  not  even 
pretended  that  the  university  requested  the 
performance  of  tlie  labor  or  the  furnishing 
of  the  materials  employed  in  the  erection  of 
the  building  upon  the  appellant's  land.  Xor 
do  we  think  there  was  any  such  consent  as 
is  contemplated  by  the  statute  relating  to 
the  subject.  We'  fully  concur  with  the 
learned  appellate  division  jn  the  opinion  that 
no  consent  by  the  university  was  established 
by  the  parol  evidence  in  the  case,  as  it  was 
not  proved  that  Dahlgren  was  a  general 
agent  of  the  university,  nor  was  he  shown 
to  have  been  authorized  by  it  to  do  anything 
concerning  the  erection  of  such  building. 
Consequently  no  inference  of  authority  or 
consent  can  be  drawn  from  the  testimony  as 
to  his  acts  or  declarations.  The  only  ground 
upon  which  the  appellate  division  held  that 
the  university  consented  to  the  erection  of 
buildings  on  its  land  is  that  the  contract  of 
sale  elTected  such  consent.  The  provision 
upon  which  that  court  relied  as  constituting 
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consent  was  as  follows :  "  It  is  further  un- 
derstood and  agreed  that  the  vendee  shall 
have  the  right  of  immediate  possession  to 
the  property  hereinbefore  mentioned  and  de- 
scribed for  the  purpose  of  erecting  buildings 
thereon."  Obviously,  the  only  effect  of  that 
provision  was  to  give  the  vendee  the  right  of 
possession,  which  he  would  not  otherwise 
have  had,  and  it  cannot  be  regarded  as  a 
consent  under  the  provisions  of  the  lien  law 
to  the  erection  of  the  building  constructed 
by  Dexter.  It  is  to  be  observed  that,  while 
there  was  consent  by  the  vendor  that  the 
vendee  should  have  the  right  of  possession 
for  the  purpose  of  erecting  buildings 
thereon,  there  was  no  consent  whatever  to 
the  construction  of  the  particular  building 
erected.  It  is  quite  evident  that  the  univer- 
sity had  knowledge  of  the  fact  that  the  de- 
fendant Dexter  intended  to  improve  the 
property  by  the  erection  of  a  building 
thereon.  There  was,  however,  no  proof  of 
any  knowledge  upon  its  part  as  to  the  char- 
acter of  the  building  to  be  erected,  of  the 
erection  of  the  building  constructed,  or  that 
the  university  acquiesced  therein.  Proof  of 
the  existence  of  that  knowledge  was  insuf- 
ficient to  establish  a  consent,  under  the  lien 
law,  to  the  erection  of  any  building  which 
the  vendee  should  conclude  to  or  did  erect. 
The  decision  of  the  learned  appellate  divi- 
sion in  that  respect  is  in  direct  conflict  with 
the  later  decisions  of  this  court.  Voaseller 
v.  Hlater,  25  App.  Div.  368,  372,  49  N.  Y. 
Supp.  478,  Affirmed  in  163  N.  Y.  564,  57 
N.  E.  1127;  Havens  v.  West  Side  Electric 
lAaht  d  P.  Co.  49  N.  Y.  S.  R.  771,  20  N.  Y. 
Supp.  764,  Alfirmed  in  143  N.  Y.  632,  37 
N.'E.  827;  Hankinson  v.  Vantine,  152  N. 
Y.  20,  20,  46  N.  E.  292 ;  De  Klyn  v.  Gould, 
165  N.  Y.  282,  286,  69  N.  E.  95;  Rice  v. 
Culver,  172  N.  Y.  60,  64  N.  E.  761. 

The  Vossellei'  Case  was  quite  similar  to 
the  case  at  bar.  It  was  there  held  that  the 
property  of  the  vendor  was  not  subject  to  a 
mechanic's  lien  upon  the  buildings  erected 
or  altered  by  the  vendee.  In  that  case  it 
was  said :  "  It  would  be  a,  most  unusual 
statute,  and  of  doubtful  validity,  which 
should  provide  that  in  case  a  vendor  sells 
real  estate  by  an  ordinary  executory  con- 
tract of  sale,  knowing  that  the  vendee  in- 
tended to  erect  a  building  thereon,  the  vend- 
or's interest  should  be  charged  with  a  lien 
for  the  expense  of  erecting  a  building,  and 
so  improve  the  vendor  out  of  his  estate." 
In  that  case,  as  in  this,  there  was  no  provi- 
sion in  the  contract  which  required  the  ven- 
dee to  make  the  improvements  which  were 
made  upon  the  premises.  In  the  Ha/vens 
Case  it  was  held  that  the  mere  fact  that  a 
landlord  may  know  that  his  tenant  contem- 
plates making  certain  improvements,  or  ap- 
plying the  property  to  certain  purposes,  can- 
not make  the  former  liable  for  the  expense 
of  such  work.  The  Hankinson  Case  is  to 
the  effect  that  a  mere  general  consent  of  an 
owner  that  the  lessee  in  occupation  may,  at 
his  own  expense,  make  alterations  in  a  build- 
ing occupied  by  him,  does  not  constitute  a 
coasent  by  the  owner  that  a  third  party 
shall  furnish  labor  or  materials  for  the  al- 
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terations,  so  as  to  make  such  labor  and  ma- 
terials the  basis  of  a  mechanic's  lien  upon 
the  building,  especially  in  the  absence  of 
any  notice  or  knowledge  on  the  part  of  the 
owner  from  which  such  consent  can  be  im- 
plied. After  renewing  several  authorities 
in  this  court,  it  was  there  said :  "  Thus  it 
seems  that  the  requirements  of  this  statute 
as  to  consent  are  not  met  by  a  mere  general 
agreement  to  the  effect  that  a  third  person 
may,  at  his  own  expense,  make  alterations 
in  a  building  occupied  by  him.  The  stat- 
ute requires  more.  It  requires  either  that 
the  owner  shall  expressly  consent  to  the  par- 
ticular alteration  made,  or  that,  with  a 
knowledge  of  the  particular  object  for  which 
they  are  employed,  he  acquiesces  in  the 
means  adopted  for  that  purpose."  In  the 
DeKlyn  Case  it  was  decided  that  the  consent 
necessary  under  the  mechanic's  lien  law,  to 
render  the  owner  liable  for  work  done  or 
materials  furnished,  will  not  be  implied 
from  a  mere  acquiescence  by  the  owner  in 
the  alterations,  in  the  absence  of  any  af- 
firmative act  or  declaration  on  his  part 
which  might  have  misled  the  lessee  or  con- 
tractor. It  was  there  said :  "  The  owner's 
interest  in  his  real  estate  is  not  liable  in 
every  case  in  which,  to  his  knowledge,  labor 
and  materials  are  furnished  for  erections 
upon  his  real  property  or  alterations  in  the 
existing  erections.  .  .  .  Consent  is  not 
a  vacant  or  neutral  attitude  in  respect  of 
a  question  of  such  material  interest  to  the 
property  owner."  In  Rice  v.  Culver  the  au- 
thorities relating  to  the  subject  were  quite 
exhaustively  examined,  and  we  held  that,  to 
constitute  the  consent  mentioned  in  the  stat- 
ute, the  owner  must  either  be  an  affirmative 
factor  in  procuring  the  improvement  to  be 
made,  or,  having  possession  and  control  of 
the  premises,  assent  to  the  improvement  in 
the  expectation  that  he  will  receive  the  bene- 
fit of  it.  This  review  of  the  authorities  dis- 
closes that  the  consent  relied  upon  by  the 
respondent  was  insufficient  to  justify  the 
court  in  holding  the  land  of  the  university 
liable  to  the  liens  sought  to  be  enforced  in 
this  action.  Therefore  there  was  in  this 
case  no  evidence  to  justify  the  trial  court  in 
finding  that  the  labor  and  materials  per- 
formed and  furnished  by  the  lienors  were 
furnished  with  the  consent  of  the  university. 
It  thus  appearing  that  there  was  no  evidence 
which,  according  to  any  reasonable  view, 
supports  the  finding  of  the  trial  court,  and 
as  the  affirmance  by  the  appellate  division 
was  not  unanimous,  the  question  whether 
there  was  any  evidence  to  support  that  find- 
ing raises  a  question  of  law  which  the  court 
of  appeals  may  review.  Ostrom  v.  Greene, 
161  N.  Y.  353,  55  N.  E.  919. 

While  there  were  several  other  questions 
presented  upon  the  argument  and  in  the 
briefs  of  counsel,  still,  as  the  judgment  must 
be  reversed  upon  the  ground  that  there  was 
no  valid  consent  by  the  owner  which  made 
its  land  liable  for  the  liens  placed  thereon, 
no  discussion  of  those  questions  seems  neces- 
sary. It  may,  however,  be  remarked  that 
the  admission  of  the  evidence  as  to  the  acta 
and  declarations  of  Dahlgren  was  clearly  er- 
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roneous,  and  the  judgment  might  well  be 
reversed  upon  that  ground. 

The  judgment  should  he  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Gray,  O'Brien,  Martin,  Vann,  Cnl- 
len,  and  Werner,  J  J.,  concur.  Parker, 
Ch.  J.,  absent. 


PEOPLE  of  the  State  of  New  York,  Respt., 

V. 

Frank  P.  ELLIOTT,  AppU 

(172  N.  Y.  146.) 

Readina:  on  a  secoiid  trial  of  a  criminal 
case  tentimonjr  of  a  'witness  'who  died 
after  the  llrst  trial,  at  which  accused  was 
present  and  represented  by  counsel,  who  was 
accorded  the  right  of  cross-examination,  does 
not  Infringe  the  right  of  the  accused  to  be 
confronted  with  the  witnesses  against  him,  In 
the  presence  of  the  court. 

(October   7,  1002.) 

APPEAL  by  defendant  from  a  iudcment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  a  judg- 
ment of  the  Chenango  County  Court  convict- 
ing him  of  rape.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  P.  Wheeler,  for  appellant: 

It  was  error  to  admit  the  evidence  of  Dr. 
Brooks,  given  on  the  former  trial. 

People  V.  Murphy,  101  N.  Y.  126,  54  Am. 
Rep.  661,  4  N.  E.  326. 

Air.  Wordsirorth  B.  Matter  son,  for 
respondent : 

It  was  not  eiTor  to  be  permitted  to  read 
the  endence  of  Dr.  Brooks,  taken  upon  the 
former  trial. 

N.  V.  Code  Civ.  Proc.  §§  830.  3333,  3335, 
3336;  N.  Y.  Code  Crim.  Proc.  §§  392,  398. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court : 

This  defendant  has  been  twice  tried.  The 
judgment  of  conviction  at  the  first  trial 
wap  reversed  by  this  court.  163  N.  Y.  11, 
57  N.  E.  103.  \\t  the  second  trial  a  judg- 
ment of  conviction  was  entered  upon  the 
verdict  of  a  jury,  which  on  appeal  was  af- 
firmed by  the  appellate  division,  and  we  are 
now  called  upon  to  pass  on  that  determina- 
tion. 

The  learned  counsel  for  the  defendant 
presents  three  grounds  for  the  reversal  of 
this  judgment.     Error  in    challenging    the 

Note. — For  a  case  In  this  series  holding  Ihat 
a  deposition  taken  In  the  presence  of  an  ac- 
cused may  be  used  on  his  trial,  where,  because 
of  death  or  other  good  cause,  the  presence  of 
the  witness  cannot  be  had,  see  Territory  v. 
Evans  (Idaho)   7  L.  R.  A.  646. 

For  a  case  holding  that  the  constitutional 
right  of  an  accused  to  confront  the  witnesses 
against  him  does  not  exclude  the  use  of  a  cer- 
tlflcate  of  marriage,  see  State  v.  Behrman  (N. 
C.)  25  L.  R.  A.  449. 
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jury ;  failure  of  the  trial  judge  to  follow  the 
decision  of  this  court  on  the  first  appeal, 
in  charging  the  jury;  the  admission  of  the- 
testimony  of  Dr.  Brooks,  who  was  dead  at 
the  time' of  the  second  trial.  The  appellate 
division  decided  that  none  of  these  grounds 
presented  reversible  error,  and  we  are  of  the 
Si)  me  opinion,  but  deem  it  proper  to  further 
consider  the  question  whetner  Dr.  Brooks's 
testimony  was  properly  read  on  the  second 
tTial. 

The  Code  of  Criminal  Procedure  (5  8^ 
8ubd.  3)  provides  that  in  a  criminal  action 
the  defendant  is  entitled  "to  produce  wit- 
nesses in  his  behalf,  and  to  be  confronted 
with  the  witnesses  against  him  in  the  pres- 
ence of  the  court,  except  that  wh«*e  the 
charge  has  been  preliminarily  examined  be- 
fore a  magistrate,  and  the  testimony  reduced 
by  him  to  the  form  of  a  deposition  in  the 
presence  of  the  defendant,  who  has,  either 
in  person  or  by  counsel,  cross-examined,  or 
ha(f  an  opportunity  to  cross-examine,  the 
Witness,  .  .  .  the  deposition  of  the  wit- 
ness may  be  read  upon  its  being  satisfacto- 
rily shown  to  the  court  that  he  is  dead  or  in- 
sane, or  cannot  with  due  diligence  be  found 
ill  the  state.**  There  seems  to  be  no  provi- 
sion of  the  Code  of  Criminal  Procedure  au- 
thorizing, in  terms,  the  reading  on  a  second 
trial  of  the  testimony  of  a  deceased  witness 
sworn  at  the  first  trial.  The  Code  of  Civil 
Procedure  (§  830)  provides  as  follows: 
"Where  a  party  or  witness  haa  died  .  .  , 
since  the  trial  of  an  action  .  .  .  the  tes- 
timony of  the  decedent,  .  .  .  taken  or 
read  in  evidence  at  the  foi*mer  trial  or  hear- 
ing, may  be  given  or  read  in  evidence  at 
a  new  trial  or  hearing,  or  upon  any  subse- 
quent trial  or  hearing,  of  the  same  subject- 
matter  in  an  action  .  .  .  between  the 
same  parties  who  were  parties  to  such  for- 
mer trial  or  hearing  or  their  legal  represent- 
atives, by  either  party  to  such  new  trial  or 
hearing  or  to  such  subsequent  action  .  .  . 
subject  to  any  other  legal  objection  to  the 
competency  of  the  witness,  or  to  any  other 
legal  objection  to  his  testimonv  or  any  ques- 
tion put  to  him.  The  original  stenographic 
notes  of  such  testimony,  taken  by  a  stenog- 
rapher who  has  since  died  or  become  incom- 
petent, may  be  so  read  in  evidence  by  any 
person  whose  competency  to  read  the  same 
accurately  is  established  to  the  satisfaction 
of  the  court,  .  .  .  presiding  at  the  trial 
of  such  action.  .  .  .'*  The  section  quoted 
refers  to  the  death  of  a  witness  after  the 
trial  of  an  "action.**  Section  3333  of  the 
i  Code  of  Civil  Procedure  defines  "action"  as 
'  follows:  "The  word  'action*  as  used  in  the 
!  New  Revision  of  the  Statutes,  when  applied 
to  judicial  proceedings,  signifies  an  ordinary 
prosecution,  in  a  court  of  justice,  by  a  par- 
ty against  another  party,  for  the  enforce- 
ment or  protection  of  a  right,  the  redress 
oi  prevention  of  a  wrong,  or  the  punishonent 
of  a  public  offense.**  This  definition  renders 
it  clear  that  §  830  of  the  Code  of  Civil  Pro- 
cedure, above  quoted,  refers  to  both  civil  and 
criminal  actions.  Section  8  of  th^  Code  of 
Criminal  IVocedure  provides  that  the  de 
fendant  shall   be   confrontea  with  the  wit- 
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nesses  against  him  in  the  presence  of  the 
court.  This  is  merely  a  re-enactment  oi  the 
Rill  of  Rights,  which  provides,  in  §  14,  that 
the  accused  shall  be  confronted  with  the  wit- 
nesses against  him.  2  Rev.  Stat.  Banks's 
ed.  1561.  The  Constitution  of  this  state,  un- 
like the  Federal  Constitution,  has  no  sim- 
ilar provision. 

The  question  has  been  much  discussed 
whether  the  reading  of  testimony,  reduced 
to  a  deposition  in  a  preliminary  examina- 
tion, where  the  accused  was  represented  by 
counsel  and  exercised  the  right  of  cross-ex- 
amination, or  testimony  taken  at  a  former 
trial,  where  the  deponent  or  witness  was 
dead  at  the  time  of  the  subsequent  trial, 
could  be  read  in  evidence.  It  has  also  been 
matter  of  discussion  whether  the  precise  tes- 
timony taken  at  a  former  trial  should  be 
read  in  evidence  from  the  minutes,  or, 
in  case  of  their  destruction,  the  substance 
thereof  given  by  a  witness  who  heard  the 
testimony  delivered  at  the  first  trial.  In 
the  case  of  People  v.  Williams,  35  Hun,  616, 
the  question  of  the  constituticMiality  of  §  8, 
subd.  3,  of  the  Code  of  Criminal  Procedure, 
was  under  consideration.  Judge  Daniels 
fraid  (p.  518):  "It  is  manifest  from  the 
authorities  nermitting  the  deposition  or  ev- 
idence of  a  deceased  witness  to  be  read  upon 
a  trial  of  the  accused  that  it  has  not  been 
deemed  essential  that  he  should  be  con- 
fronted by  the  witness  against  him  upon  the 
trial  itself;  but  if  the  evidence  be  taken  in 
the  course  of  the  proceeding  in  his  presence, 
and  with  the  right  or  privilege  of  cross-ex- 
amination secured  to  him,  that  will  be  suf- 
ficient to  allow  the  deposition  to  be  read,  in 
ca!«  of  the  decease  of  the  witness  making  it, 
between  the  time  when  it  may  be  taken  and 
the  time  of  the  trial.  And  if  this  article 
of  the  Constitution  should  be  held  to  be  ap- 
plicable to  the  case,  it  would  not,  therefore, 
exclude  the  deposition  received  in  evidence 
on  the  trial  of  the  defendant."  The  Con- 
stitution here  referred  to  is  the  Federal  Con- 
stitution, for,  as  already  observed,  the  state 
Constitution  has  no  provision  for  the  right 
of  oonfrontment.  In  People  v.  PenholU>w, 
42  Hun,  103,  it  appeared  that  a  witness  on 
the  part  of  the  people  at  the  first  trial  of 
this  indictment  was  dead  at  the  time  of  the 
second  trial,  and  the  district  attorney  of- 
fered to  read  in  evidence  her  testimony  as 
previously  given.  To  the  reception  of  this 
proof  the  defendant  objected  on  the  ground 
that  it  was  incompetent  ana  unconstitution- 
al, being  in  violation  of  the  6th  article  of  the 
Amendments  of  the  Constitution  of  the  Unit- 
ed States,  which  provides  that  in  all  crim- 
inal prosecutions  the  accused  shall  be  con- 
fronted with  the  witnesses  against  him.  The 
court  said  (p.  105)  :  "This  provision  has 
no  application  to  criminal  trials  in  the  state 
courts  for  a  violation  of  state  laws.  This 
right  secured  to  the  accused  is  limited  in  its 
application  to  citizens  of  the  United  States 
on  trial  in  the  Federal  courts,  charged  with 
a  violation  of  the  Constitution  of  the  United 
States  or  of  the  laws  of  Congress.  .  .  . 
Our  own  state  Constitution  does  not  contain 
anv  provision  securing  to  the  accused  the 
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right  and  privilege  of  being  confronted  by 
the  witnesses  against  him.  In  the  Bill  of 
Rights,  adopted  by  the  legislature,  there  is  a 
provision  similar  to  the  one  embraced  in  the 
Constitution  of  the  United  States,  and  ex- 
pressed in  the  identical  words."  The  learned 
judge  here  quotes  §  14  of  the  Bill  of  Rights, 
and  proceeds  as  follows:  "The  accused  was 
confronted  by  the  witness  on  the  former 
trial,  and  he  had  an  opportunity  of  making 
a  cross-examination,  and  that  satisfies  the 
requirements  of  the  statutes.  The  right  se- 
cured to  the  accused,  it  is  to  be  observed, 
is  'to  be  confronted  with  the  witnesses 
against  him.'  This  language  does  not  re- 
quire that  the  accused  snail  in  all  cases  be 
confronted  with  the  witnesses  against  him 
upon  a  pending  trial  of  the  indictment.  The 
courts  have  held  that  the  statute  is  satis- 
fied, in  cases  of  necessity,  if  the  accused  has 
been  once  confronted  by  the  witness  against 
him  in  any  stage  of  the  proceedings  upon 
the  same  accusation,  and  has  had  an  oppor- 
tunity of  a  cross-examination,  by  himself  or 
by  counsel,  in  his  behalf."  In  Brown  v. 
Com.  73  Pa.  321,  13  Am.  Rep.  740,  the  ques- 
tion was  considered  whether  the  testimony 
taken  by  the  commonwealth,  on  a  hearing 
before  a  justice  of  the  peace,  of  a  person 
charged  with  murder,  was  admissible  on  the 
trial.  Chief  Justice  Read,  in  a  very  careful 
and  able  opinion,  considered  the  question  at 
some  length,  citing  nianv  authorities,  and 
reached  the  conclusion  that  the  testimony 
\va&  admissible.  A  like  question  was  before 
the  court  in  Com.  v.  Richards,  18  Pick.  434, 
29  Am.  Dec.  608.  Tlie  learned  court  said: 
"It  has  been  contended  for  the  defendant 
that  the  admission  of  such  evidence  is  direct- 
ly against  the  12th  article  of  the  Bill  of 
Rights,  which  provides  that  in  criminal  cases 
the  subject  shall  have  a  right  'to  meet  the 
witness  against  him,  face  to  face.'  Now, 
the  defendant  did  meet  the  witness  who  has 
deceased,  face  to  face,  and  might  have  cross- 
examined  him  before  the  magistrate  touch- 
ing this   accusation We   think  it 

to  be  very  clear  that  testimony  of  what  a 
deceased  witness  did  testify  on  a  former 
trial,  between  the  same  parties  on  the  same 
issue,  is  competent  evidence.  The  rule  is 
thus  well  stated  in  2  Lilly's  Abr.  745:  'If 
one  who  gave  evidence  on  a  former  trial  be 
dead,  then,  upon  proof  of  his  death,  any 
person  who  heard  him  give  evidence  and  ob- 
served it  shall  be  admitted  to  give  the  same 
evidence  as  the  deceased  witness  gave,  pro- 
vided it  were  between  the  same  parties.'  I 
cite  the  passage  for  the  expression  'shall  be 
permitted  to  give  the  same  evidence'  w^hich 
the  deceased  gave.  It  is  to  be  the  same,  not 
a  pai-t,  not  tbe  effect  or  substance,  but  the 
whole  evidence  which  the  deceased  witness 
gave,  touching  the  matter  or  issue  in  con- 
troversy. 1  Phillips,  Ev.  chap.  7,  §  7 ;  Miles 
v.  O'Hara,  4  Binn.  Ill;  Pyke  v.  Crouch,  1 
Ld.  Raym.  730;  Melvin  v.  Whiting,  7  Pick. 
79;  Bull.  N.  P.  242  et  seq."  In  People  v. 
Xi'icman,  5  Hill,  295,  the  supreme  court  of 
this  state  held  that  in  a  criminal  action  the 
public  prosecutor  will  not  be  allowed  to  use 
the    testimony  given   by   the   witness   at  a 
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former  trial  on  the  same  indictment,  though 
he  be  absent  from  the  state.  It  is  stated  in 
a  per  curiam  opinion  as  follows:  ''It  seems 
to  be  settled  in  this  court  that  nothing  short 
of  the  witness's  death  can  be  received  to  let 
in  his  testimony  given  on  a  former  trial. 
Powell  V.  Waters,  17  Johns.  176;  Wilbur  v. 
Selden,  6  Ck)w.  162.  And  see  Jackson  ex 
dtm.  Potter  v.  Bailey,  2  Johns.  17 ;  Deals  v. 
Guernsey,  8  Johns.  446,  o  Am.  Dec.  348: 
White  V.  Kibling,  11  Johns.  128;  Crary  v. 
Sprague,  12  Wend.  41,  44,  45,  27  Am.  Dec. 
110.  But  if  the  rule  were  otherwise  in  re- 
spect to  civil  cases,  we  are  of  opinion  that 
it  should  not  be  applied  to  criminal  pro- 
ceedings. .  .  .  It  is  not  now  necessary, 
however,  to  decide  that  point;  the  present 
case  being  one  of  mere  absence  from  the  ter- 
ritorial jurisdiction  of  the  court."  In  the 
case  of  United  States  v.  Macomh,  5  McLean, 
286,  Fed.  Cas.  No.  15,702,  the  circuit  court 
of  the  United  States,  seventh  circuit,  held 
that  where,  at  the  preliminary  examination, 
a  witness,  since  deceased,  testified  in  rela- 
tion to  the  offense,  the  accused  being  pres- 
ent and  his  counsel  accorded  the  right  of 
cross-examination,  on  a  trial  before  a  jury, 
under  an  indictment  for  the  same  offense, 
witnesses  might  be  permitted  to  testify  as 
to  what  tlie  deceased  swore  to  on  the  prelim- 
inary examination.  Judge  Drummond  in 
that  case  made  an  exhaustive  examination 
of  the  authorities,  and  reasons  the  question 
on  principle  at  length.  Mr.  Underbill,  in 
his  work  on  Criminal  Evidence  (§  261), 
says:  "In  criminal  as  in  civil  procedure, 
the  evidence  of  a  witness  at  a  prior  trial 
may  be  proved  as  evidence  in  a  subsequent 
trial  of  the  accused  for  tfte  same  offense  if 
the*  witness  is  dead,  or  has  become  incompe- 
tent by  reason  of  mental  derangement.  His 
testimony  is  admissible  either  for  or  against 
the  party  in  whose  favor  he  originally  testi- 
fied." State  V.  Taylor,  61  N.  C.  (Phill.  L.) 
508,  513;  Hair  v.  State,  16  Neb.  601,  605, 
21  N.  W.  464 ;  State  v.  McNeil,  33  La.  Ahh. 
1332;  0* Brian  v.  Com.  6  Bush,  563,  571; 
State  v.  Johnson,  12  Nev.  121,  123;  State 
V.  Able,  65  Mo.  357 ;  Sullivan  v.  State,  6  Tex. 
App.  319,  32  Am.  Rep.  580.  In  1  Greenl. 
Ev.  16th  ed.  §  163(7,  tnis  language  is  used; 
**The  death  of  the  witness  has  alv^'ays  and 
as  of  course  been  considered  as  sufficient  to 
allow  the  use  of  his  former  testimony."  Cit- 
ing a  number  of  cases  in  England  and  several 
states  of  the  Union.  See  also  Abbott,  Trial 
Brief  Crim.  Cas.  §  664,  and  cases  cited;  1 
Phillipps,  Ev.  Cowen  &  H.  Notes,  p.  571, 
note  437,  p.  578,  note  442. 

It  seems  to  have  been  the  universal  rule 
that  the  evidence  of  a  deceased  witness 
could  be  read  on  the  second  trial  in  civil 
cases.  It  has  been  debated  to  some  extent 
whether  the  rule  should  be  extended  to  crim- 
inal trials.  It  is  safe  to  say  that  the  great 
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weight  of  authority  is  in  favor  of  such  ex- 
tension. The  object  of  all  trials,  civil,  and 
criminal,  is  to  arrive  at  the  truth  and  do 
justice;  and  it  wouid  certainly  tend  to  an 
opposite  result  if  testimony  carefully  taken 
upon  a  former  trial  at  which  the  accused 
was  represented  by  counsel,  who  was  per- 
mitted the  right  of  cross-examination,  is  to 
be  excluded  by  the  mere  accident  of  the 
death  of  the  witness,  which  is  liable  to  oc- 
ciu*  in  all  prolonged  litigations.  In  this 
state  the  discussion  of  tl^  question  seems 
to  have  been  confined  to  the  lower  courts, 
and  mainly  in  the  earlier  cases.  There  is 
little  doubt  that  the  practice  in  civil  cases 
in  this  regard  has  been  adopted  by  the  crim- 
inal courts  as  matter  of  course,  which  ac- 
counts for  the  fact  that  the  question  has  not 
been  presented  to  this  court  so  far  as  we 
are  advised.  The  legislature,  in  enacting  § 
830  of  the  Code  of  Civil  Procedure,  already 
quoted,  evidently  sought  to  codify  what  was 
aa  existing  general  rule  in  bot^  civil  and 
criminal  cases.  If  this  legislation  could 
properly  be  regarded  as  violating  the  right 
of  confrontment,  as  contained  in  the  Bill  of 
Rights,  it  would  amount  only  to  a  modifica- 
tion of  the  rule  as  laid  down  in  the  former 
legislation.  There  is,  however,  no  ground 
for  such  criticism,  as  it  is  very  clear  that 
the  right  of  confrontment  has  been  carefully 
guarded  in  this  and  other  states,  by  only 
admitting  such  testimony  or  depositions  as 
were  taken  in  the  presence  of  the  accused, 
represented  by  counsel,  exercising  the  full 
right  of  cross-examination. 

While  unable  to  find  reversible  legal  er- 
roi  in  this  record,  we  feel  constrained  to  re- 
peat what  we  said  on  the  first  appeal  (163 
N.  Y.  12,  57  N.  E.  104).— that  "m  a  case 
like  the  one  before  us,  wlieie  the  indictment 
charges  a  heinous  and  unnatural  offense,  it 
is  most  difficult  to  secure  an  absolutely  fair 
trial."  There  are  features  of  this  case!^  com- 
mon to  both  trials,  where  evidence  was  pro- 
cured for  the  people  at  the  fearful'  cost  of 
a  mother  voluntarily  subjecting  a  mere  child 
to  the  alleged  repetition  of  an  unthinkable 
and  horrible  offense  by  the  father.  This  is 
a  phase  of  the  case  we  do  not  feel  justified 
in  passing  over  without  comment.  It  was 
an  unconscionable  and  brutal  act  on  the 
part  of  the  child's  mother,  in  seeking  to  se- 
cure her  husband's  conviction  by  reporting 
to  a  mode  of  procedure  that  shocks  the  mor- 
al sense  of  every  right-thinking  person.  The 
case  of  the  people  is  subjected  to  the  grav- 
est suspicions,  under  the  circumstances. 

The  judgment  of  conviction  should  be  af- 
firmed. 

Parker,  Ch.  J.,  and  O'Brien,  Martla, 
Vann,  and  CuUen,  JJ.  (and  Gray,  J.  in 
result),  concur. 
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Thaddeua  W.  BACON,  Relator, 

V. 

BOARD  OF  STATE  TAX  COMMISSION- 
ERS. 

(126  Micb.  22.) 

1.     Tl&e    constitutional    reanirement    of 
nniforniity  and   eavality   in   taxation 

Is  not  Tlolated  by  taxing  sbares  of  stock  In 
foreign  corporations  and  exempting  those  In 
domestic  coiporations,  wbose  property  is 
taxed  witbin  the  state ;  and  It  Is  Immaterial 
that  the  property,  including  the  capital  stock 
of  the  foreign  corporations,  is  taxed  at  their 
domicil. 
:2.  The  oae  of  the  word  <<citiBena" 
In  Comp.  Laws  1897,  |  3831,  subdlv.  0,  pro- 
viding that  all  shares  in  foreign  corporations 
owned  by  citizens  of  the  state  shall  be  taxed, 
is  not  limited  to  its  political  sense  so  as  to 


exempt  8tocl(  owned  by  inhabitants  who  are 
not  citizens,  and  thus  make  the  statute  void 
tor  lack  of  uniformity. 
3*  The  provision  of  the  Federal  Con- 
stitution that  fuil  faith  and  credit 
shall  be  viven  in  each  state  to  the  public 
acts  of  every  other  state  does  not  prevent  the 
taxation  of  stock  in  a  foreign  corporation 
owned  by  residents  of  the  state  because  the 
property  of  the  corporation  Is  taxed  at  Its 
domicil. 

iOranl,  J.,  dissents.) 
(February  27,  1901.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  respondents  to  reduce  an  as- 
sessment of  taxes  against  relator.    Denied. 
The  facts  are  stated  in  the  opinion. 


Note. — Constitutional   equality   in   the    United 
States  in  relation  to  corporate  taxation. 


I.  Scope  of  note,  321. 
II.  Natural  justice,  321. 
III.  Need  of  constitutional  guards  against  in- 

eguaiity,  323. 
IV.' Absolute  equality  unattainable,  324. 
V.  Constitutional  provisions. 

a.  The  Federal  Constitution,  325. 

b.  The  state  Constitutions,  825. 

VI.  Inclusiveness  of  equal  rights,  privileges, 
immunities,  *  and    protection    of    the 
laics,  329. 
TIL  Status  of  corporations. 

a.  Citigenship,  330. 

b.  Personality. 

1.  Within  the  Uth  Amendment, 

330. 

2.  Within  statutes,  331. 

VI 11.  Excises  upon  franchises,  privileges,  and 
occupations,  333. 
IX.  Classification.  ♦ 

a.  In  general. 

1.  The  poKer   to  classify,  339. 

2.  The  limitations,  842. 

b.  In  the  concrete. 

1.  Reasonable        classifications, 

345. 

2.  Unreasonable    classifications, 

347. 

c.  Constituents  of  the  same  class,  348. 

1.  Justifiable        discrimination, 

348. 

2.  Improper  discrimination,  849. 
X.  Exposition  and  interpretatiot^ 

a.  Constitutions,  351. 

b.  Statutes. 

1.  Consistent  laws,   852. 

2.  Inconsistent  laws,  359. 

3.  Retaliation  laws,  3B0. 
XL  The  conflict  in  Wisconsin,  861. 

XII.  Commutations  and  exemptions,  363. 

XIII.  Double  taxation,  366. 

XIV.  Assessments  at  full  value  when  valua- 

tions generally  are  less,  368. 
XV.  Different    methods    of   assessment    and 
procedure,  872. 
XVI.  Miscellaneous,  374. 
jCVII.  Conclusion,  375. 

I.  Scope  of  note. 

This  note  is  conflned  to  two  classes,  only,  of 
KTAses  relating  to  the  taxation  of  corporations 
organized  for  gain.  One  class  Includes  those 
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wherein  a  tax  Is  resisted  upon  the  ground  that 
it  lays  upon  its  subject  more  than  a  fair  share 
of  the  public  burden.  The  other  embraces  those 
in  which  the  authorities  assert  that  an  exemp- 
tion claimed  by  such  a  corporation  unwarrant- 
ably relieves  it  from  its  due  proportion  of  such 
burden.  In  both  classes  some  provision  of  the 
Federal,  or  a  state,  Constitution  Is  relied  upon 
to  defeat  either  the  tax  or  the  claim  to  immu- 
nity in  dispute. 

The  analogous  cases  involving  the  taxation  of 
national  bank  stockholders  under  the  permis- 
sion given  by  the  act  of  Congress  in  that  behalf, 
to  tax  them  equally  with  other  capitalists,  have 
not  been  Included. 

Neither  does  this  note  deal  with  license  taxes 
on  trades,  occupations,  etc.,  followed  by  either 
artificial  or  natural  persons,  even  where  the 
nature  of  the  calling  Is  corporate  only.  The 
cases  of  this  character  herein  referred  to  do 
but  throw  light  upon  the  main  theme. 

The  ground  covered  by  the  previous  notes  in 
this  series,  so  far  as  in  point,  is  not,  in  general, 
again  traversed.  The  reader  should  consult,  in 
particular,  the  notes  on  the  constitutional  equal- 
ity of  privileges,  immunities,  and  protection,  to 
the  case  of  Louisville  Safety  Vault  &  T.  Co.  v. 
Louisville  &  N.  R.  Co.  (Ky.)  14  L.  R.  A.  579: 
on  the  constitutionality  of  a  provision  in  a  tax 
law  for  deducting  debts  from  credits  and  other 
property,  to  the  case  of  Florer  v.  Sheridan 
(Ind.)  23  L.  R.  A.  278:  on  the  state  taxation 
of  national  banks,  to  the  case  of  McHenry  v. 
Downer  (Cal.)  45  L.  R.  A.  7*37;  on  the  taxa- 
tion of  corporate  franchises  In  the  United  States 
(div.  Vyi.),  to  the  case  of  Louisville  Tobacco 
Warehouse  Co.  v.  Com.  (Ky.)  57  L.  R.  A.  93, 
98 ;  on  the  taxation  of  capital  stock  of  corpora- 
tions in  the  United  States  (dlvs.  VIIL,  X..  and 
XL),  to  the  case  of  State  Bd.  of  Equalization 
V.  People  (111.)  58  L.  R.  A.  589,  603,  605. 

II.  Natural  justice. 

Before  the  United  States  was  bom,  Adam 
Smith  wrote  that  the  subjects  of  every  state 
ought  to  contribute  towards  the  support  of  gov- 
ernment as  nearly  as  possible  In  proportion  to 
their  respective  abilities;  that  is,  in  proportion 
to  the  revenue  which  they  respectively  enjoy 
under  the  protection  of  the  state.  The  expense 
of  government  to  the  individuals  of  a  great 
nation  is  I'ke  the  expense  of  management  to  the 
Joint  tenants  of  a  great  estate,  who  are  all 
obliged  to  contribute  in  proportion  to  their  re- 
spective Interests  in  the  estate.  In  the  ot>ser- 
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Mr.  Josepli  Walsli,  with  Messrs.  Avery 
Brothers,  for  relator: 

When  the  New  York  statutes  and  the 
Michigan  statutes  and  constitution  are  read 
together  the  conclusion  must  necessarily  be 
reached  that  the  stock  of  petitioner  is  not 
subject  to  taxation  in  this  state. 

Stock  of  a  like  character  issued  by  a  cor- 
poration within  the  state  is  exempt;  and  if 
the  legislature  did  undertake  and  did  mean 
by  paragraph  9  of  section  3831  of  Miller's 
Compilation  to  tax  the  stock  of  petitioner, 
then  in  doing  so  it  violated  article  14  of 
section  11  of  the  Constitution  in  this,  thai 
it  provided  an  unequal  rule  of  taxation. 

The  Michigan  statute  in  effect  gives  a 
preference  to  stocks  issued  by  Michigan  cor- 
porations. 

Taxes  are,  within  the  meaning  of  the  con- 
stitution, equal  and  uniform  when  no  per- 


s^on  or  class  of  persons  in  the  state  taxed  is* 
taxed  at  a  higher  rate  than  are  other  per- 
sons in  the  same  district  upon  the  same 
value  or  thing  and  when  the  objects  of  taxa- 
tion are  the  same  by  whomsoever  owned  or 
whatever  they  may  be. 

y orris  v.  Waco,  67  Tex.  635. 

Taxation  is  not  necessarily  unconstitu- 
tional and  void  when  double;  but  the  inten- 
tion must  be  so  clearly  expressed  when  the 
result  is  double  taxation  that  there  can  be 
no  possible  doubt  that  the  legislature  in- 
tended to  tax  twice. 

Cooley,  Taxn.  2d  ed.  p.  227;  Kimball  v. 
Milfonl,  54  N.  H.  406. 

The  law  of  1893,  §  3831,  Miller's  Compi- 
lation,, has  the  element  of  doubt  and  uncer- 
tainty in  it  as  to  the  intent  of  the  legisla- 
ture.' 

The  word  ''inhabitant"  is  defined  as  fol- 


vatloD  or  neglect  of  this  maxim  consists  what 
is  called  the  equality  or  inequality  of  taxation. 
Wealth  of  Nations,  bk.  5,  chap.  2,  pt.  2,  p.  651, 
ed.  1776. 

And,  BO  writing,  he  but  stated  a  principle 
that  is  universally  accepted  by  economists  and 
Ju-rlBts. 

Taxes  ought  to  be  regulated  in  such  a  manner, 
says  Vattel,  that  all  citizens  may  pay  their 
quota  in  proportion  to  their  abilities  and  the 
advantages  they  may  reap  from  society.  All 
the  members  of  civil  society  being  equally 
obliged  to  contribute,  according  to  their  abili- 
ties, to  its  advantage  and  safety,  they  cannot 
refuse  to  furnish  the  subsidies  necessary  to  its 
preservation  when  they  are  demanded  by  law- 
ful authority.  Law  of  Nations,  bk.  1,  chap.  20, 
{  240. 

It  is  the  business  of  the  legislature,  says 
Rutherforth,  to  consider  and  direct  what  part 
of  each  man's  property  It  Is  worth  to  have  the 
rest  secured  to  him.  The  security  which  he  has 
In  view  depends  upon  the  preservatloo  and  wel- 
fare of  the  public.  And,  for  this  reason,  the 
legislative  power,  in  settling  what  each  person 
is  to  pay,  should  consider  how  much  of  each 
person's  property  it  would  be  worth  to  him  to 
preserve  the  state  and  advance  its  welfare,  be- 
cause, whatever  appears  to  the  common  under- 
standing to  be  necessary  for  these  purposes  is 
what  every  person  who  belongs  to  the  state  is 
naturally  presumed  to  be  willing  to  part  with. 
Upon  this  account,  the  burden  of  those  pay- 
ments which  are  ca!Ied  taxes  or  duties  and  cus- 
toms upon  goods,  both  movable  and  Immovable, 
ought  to  be  proportioned,  as  near  as  may  be,  to 
the  value  of  each  person's  property,  l>ecause  the 
more  a  man's  property  is  worth,  the  more  he  is 
haturally  willing  to  pay  for  the  security  of  it. 
Institutes  of  Natural  Law,  bk.  2,  chap.  3, 
p.  272,  ed.  1754-56. 

The  principles  of  taxation,  says  Burlamaqui, 
require  that  the  subjects  must  be  equally  charged 
that  they  may  have  no  Just  reason  for  com- 
plaint. A  burden  equally  supported  by  all  is 
lighter  to  every  individual ;  but,  if  a  consider- 
able number  be  released  or  excused,  it  becomes 
much  more  heavy  and  insupportable  to  the  rest. 
As  every  subject  equally  enjoys  the  protection 
of  the  government  and  the  safety  which  It  pro- 
cures. It  is  Just  that  they  should  all  contribute 
to  its  support  in  proper  equality.  Natural  & 
Politic  Law,  vol.  2,  pt.  8,  chap.  5.  |  14. 

It  is  of  the  very  essence  of  taxation,  says 
Cooley,  that  It  be  levied  with  equality  and  uni- 
formity, and  to  this  end  there  should  be  some 
system  of  apportionment.  Where  the  burden 
Is  common,  there  should  be  common  contrlbu- 
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tlon  to  discharge  it.  Const.  LIm.  6th  ed.  chap. 
14.  p.  607. 

Church.  Ch.  J.,  for  the  New  York  court  of 
appeals,  put  the  matter  thus :  The  right  of 
taxation  is  an  indispensable  prerogative  of 
every  government,  without  which  no  govern- 
ment could  exist ;  and,  in  exercising  it.  It  is  a 
sacred  duty  to  impose  the  burdens  equally,  and 
to  enforce  the  maxim  alike  of  law  and  ethics, 
that  "equality  Is  equity."  People  eg  rel.  Man- 
hattan F.  Ins.  Co.  V.  New  York  City  ft  County^ 
Tax  &  A.  Comrs.  76  N.  Y.  64. 

And  Doe,  Ch.  J.,  of  the  New  Hampshire  su- 
preme court,  says,  In  one  case  (Bartlett  v.  Car- 
ter, 59  N.  H.  105)  :  In  an  equal  division  of  the 
public  expense  a  corporate  franchise  is  taxed, 
like  other  property,  at  Its  value :  and  In  an- 
other case  (Boston.  C.  &  M.  R.  Co.  v.  State, 
00  N.  U.  87)  :  A  disproportional,  unequal  as- 
sessment, so  far  as  It  is  disproportional  and 
unequal.  Is  an  act,  not  of  taxation,  but  of  con- 
fiscation, destitute  of  that  element  of  equal 
rights  which,  under  our  Constitution,  Is  an  es- 
sential part  of  the  definition  of  law.  And  iS' 
the  latter  case,  quoting  approvingly  from  the 
report  of  the  state  tax  commissioners  of  1878, 
he  adds :  Equality  Is  the  corner  stone  of  every 
Just  and  wholesome  system  of  taxation.  Every^ 
departure  from  this  principle,  no  matter  what 
{ the  pretext  may  be.  shifts  upon  one  class  a 
share  of  the  burden  of  taxation  that  belongs  to 
another. 

The  supreme  court  of  Ohio,  in  one  case  at 
least.  Inclined  strongly  to  the  view  that  a  stat- 
ute violative  of  the  above-stated  principles 
must  be  adjudged  void.  In  speaking  of  a  stat- 
ute of  that  state  that  charged  upon  unsuccess- 
ful defendants  in  actions  for  wages  an  attor- 
ney's fee  in  addition  to  the  costs,  and  declaring 
that  such  an  act,  that  imposed  a  burden  upon 
one  citizen,  or  one  class  of  citlsens,  alone,  de- 
nied him  or  them  the  equal  protection  of  the 
laws.  It  said :  It  Is  true  that  no  provision  of 
the  Constitution  of  1851  declares  in  direct  and 
express  terms  that  this  may  not  be  done,  but, 
neveitheless.  It  violates  the  fundamental  prin- 
ciples upon  which  oar  government  rests  as  they 
are  enunciated  and  declared  by  that  Instrument 
in  the  BUI  of  Rights.  Hocking  Valley  Coal  Co. 
V.  Rosser,  53  Ohio  St.  12.  29  L.  R.  A.  386,  4t 
N.  E.  263. 

The  courts  In  other  states,  however,  decline 
to  follow.  The  Illinois  supreme  court,  with  one 
dissent  upon  the  authority  of  the  case  Just 
cited,  reached  the  contrary  conclusion  in  re- 
spect of  a  statute  of  Illinois  almost  the  same  in 
language  as  that  of  Ohio.  Vogel  v.  Pekoe,  15T 
111.  839,  80  L.  R.  A.  491,  42  N.  E.  386. 
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lows*.  "One  who  resides  actually  and  per- 
manently in  a  given  place  and  has  his  domi- 
cil  there." 

Black,  Law  Diet.  p.  622. 

The  word  as  used  in  the  statute  of  1889 
and  also  in  paragraph  5,  of  section  3831, 
was  intended  to  and  does  include  all  resi- 
dents of  the  state.  Under  the  law  of  1889 
a  citizen  yjf  the  state  of  Michigan  who  was 
not  an  inhabitant  could  not  be  taxed. 

Evidently  for  this  reason  the  word  "in- 
habitant'' was  eliminated  and  the  word 
"citizen"  substituted  so  as  to  reach  the 
class  of  persons  who  are  citizens  of  the 
state,  domiciled  elsewhere,  or  who  return 
for  the  purpose  of  voting  at  elections  but 
reside  for  the  most  part  in  a  foreign  juris- 
diction. 

When  the  le^slature  substituted  the  word 
"citizen"  for  "inhabitant"  in  one  part  of  the 


same  section  of  the  statute  and  both  parts 
of  the  section  were  dealing  with  property 
beyond  the  jurisdiction  of  the  state,  the  two 
words  were  to  have  a  distinct  and  separate 
meaning. 

Every  statute  which  undertakes  to  appro- 
priate in  any  manner  the  property  of  pri- 
vate persons  for  public  purposes  must  be 
strictly  c<mstrued. 

Picquel  v.  Sucatif  5  Mason,  36,  Fed.  CasL 
No.  11,134. 

The  word  inhabitant"  sometimes  means 
"citizen,"  but  that  depends  upon  the  sub- 
ject-matter with  which  the  law  is  dealing. 

State  V.  Primrose,  3  Ala.  546;  Bull  v, 
Warren,  30  Conn.  85:  Parker  v.  Overmany, 
18  How.  137,  15  L.  ed.  318;  Kelly  v.  Hough- 
ton, 9  Sawy.  19,  23  Fed.  417. 

The  word  "citizen"  as  used  in  this  stat- 
ute was  intended  to  reach  a  large  class  of 


And  the  constitutionality  of  similar  statutes 
has  been  affirmed  In  Minneflo<ta  and  Florida. 
Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  63 
Minn.  384,  31  L.  R.  A.  553.  65  N.  W.  652 :  Dell 
V.  Marvin,  41  Fla.  221,  45  L.  R.  A.  201,  26  So. 
188. 

The  Texas  supreme  court,  on  one  occasion, 
after  deciding  that  the  statute  then  before  it 
mtLS  not  repugnant  to  any  provision  of  the  state 
ConatitntloB,  took  up  the  appellant's  contention 
to  the  effect  that  it  was  so  discriminatory  In  Its 
character,  being  directed  against  one  class  of 
citizens  only,  and  was  so  opposed  to  the  princi- 
ples of  repnblican  government,  that  It  cou^d 
not  be  presumed  that  the  people  Intended  to 
have  conferred  the  power  on  the  legislature  to 
pass  it ;  and  replied  to  this  contention  by  say- 
ing that  the  ablest  and  most  conservative 
writers  on  constitutional  law  seem  to  entertain 
grave  doubts  as  to  the  wisdom  and  propriety 
of  the  Judicial  department  venturing  upon  the 
dangerous  ground  of  declaring  a  statute  void 
because  it  Is  unjust  or  oppressive,  or  is  sup- 
posed to  affect  the  natural  rights  of  the  citizen 
because  violative  of  the  fundamental  principles 
of  repnblican  government,  nnless  it  appears  that 
these  principles  are  placed  beyond  legislative 
control  by  the  terms  of  the  Constitution.  This 
Is  founded  on  the  reason  that  these  principles 
are  so  sasceptible  to  the  varying  demand  grow- 
ing out  of  public  necessity  and  expediency  that 
they  cannot  always  be  Incorporated  In  the  Con- 
stitution, and  it  is  only,  generally,  where  they 
have  found  expression  In  that  instrument  that 
the  "principles  of  republican  government"  con- 
stitute a  guide  for  our  action  or  restraint  on 
legislative  power.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis  (Tex.)  17  L.  R.  A.  286,  IS  S.  W.  723. 

The  case  just  cited,  apparently,  was  a  deci- 
sion in  the  same  suit  elsewhere  reported  In  87 
Tex.  19,  26  S.  W.  985,  and  afterwards  reversed 
on  error  by  the  Supreme  Court  of  the  United 
States  in  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep    255. 

There  Is,  declared  another  court,  no  para- 
mount and  supreme  law  which  defines  the  law 
of  nature,  or  settles  those  great  principles  of 
legislation  which  are  said  to  control  state  legis- 
iatures  in  the  exercise  of  the  powers  conferred 
rspon  them  by  the -people  In  the  Constitution. 
If  It  is  once  admitted  that  there  exists  in  this 
court  a  power  to  declare  a  state  law  void  which 
eonllicts  with  no  ccnstltutional  provision ;  if 
tve  assume  the  right  to  annul  laws  for  their 
supposed  Injustice  or  oppressive  operation, — 
^re  become  the  makers,  and  not  the  expounders, 
at  constitutions:  our  opinion  will  not  be  a 
Judgment  on  what  was  the  pre-existing  law  of 
(K)  L.  R.  A. 


the  case,  but  upon  what  it  is  after  we  shalT 
have  so  amended  and  modified  It  as  to  meet  our 
Ideas  of  justice,  policy,  and  wise  legislation  by 
a  direct  usurpation  of  legislative  powers  and  a 
fiagrnnt  violation  of  the  duty  enjoined  on  us  by 
the  judiciary  act.  Bennett  v.  Boggs,  Baldw. 
60,  Fed.  Cas.  No.  1319. 

III.  yeed  of  con8tiiutional  guards  against  ine- 
quality. 

The  constitutionality  of  a  legislative  act  is 
to  be  determined  solely  by  reference  to  those 
limitations  which  the  Constitution  imposes. 
Leep  V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  58  Ark.  407» 
23  L.  R.  A.  264,  25  S.  W.  75. 

Because  a  tax  bears  heavily  upon  a  corpora- 
tion or  class,  it  is  not,  for  that  reason  alone, 
unconstitutional.  State  Board  v.  Central  R. 
Co.  48  N.  J.  L.  146.  4  Atl.  578.  In  that  case, 
Scudder,  J.,  discussing  the  constitutionality  of 
the  New  Jersey  railroad  and  canal  tax  law  of 
1884,  asks :  Is  this  law  invalid  so  that  it  can- 
not be  executed  without  violating  the  funda- 
mental law  of  the  state?  And  then  adds:  If  it 
be  not  thus  controlled  and  annulled,  it  is  the 
duty  of  this  court  to  give  it  effect.  It  is  not 
our  province  to  say  whether  the  law  is  impolitic, 
or  even  oppressive  and  unjust  In  its  provisions, 
so  long  as  it  does  not  violate  the  constitutional 
rights  of  these  corporations  In  the  enforcement 
of  what  is  designed  to  b^  strictly  a  tax  law. 
The  judicial  power  cannot  legitimately  question 
the  policy,  or  refuse  to  sanction  the  provisions, 
of  any  law  not  Inconsistent  with  the  funda- 
mental law  of  the  state.  The  power  to  tax  may 
be  exercised  oppressively  upon  persons,  but  the 
•responsibility  of  the  legislature  is  not  to  the 
courts,  but  to  the  people. 

In  considering  the  constitutional  provisions 
on  the  subject  of  taxation,  it  must  not  be  for- 
gotten that  the  Constitution  Is  not  so  much 
a  grant  of  specific  powers  as  a  limitation  on 
the  exercise  of  general  powers.  State  v.  United 
States  ft  C.  Exp.  Co.  60  N.  H.  219. 

In  the  absence  of  any  provision  in  the  state 
Constitution  requiring,  either  expressly  or  by 
necessary  implication,  uniformity  and  equality 
of  taxation,  a  taxing  statute  which  is  open  to 
the  charge  of  imposing  unequal  burdens  o€  tax- 
ation, and  not  taxing  anlfonnly  those  in  the 
same  class,  cannot  be  adjudged  void  as  contrary 
to  natural  justice.  State  v.  Travelers*  Ins.  Co. 
73  Conn.  255,  57  L.  R.  A.  481,  47  Atl.  299, 
Affirmed  In  185  U.  S.  364,  46  L.  ed.  949,  22 
Sup.  Ct.  Rep.  673. 

The  14th  Amendment  to  the  Constitution  of 
the  United  States  was  not  intended  to  compel 


824 


MicnioAN  Supreme  Court. 


Feb., 


persons  who  are  citizens  of  the  state  and 
reside  elsewhere. 

Evans  v.  Davenport,  4  McLean,  574,  Fed. 
Cas.  No.  4,558;  White  v.  Clemcnte,  39  (Ja. 
232. 

There  can  be  no  departure  from  the  plain 
meaning  of  a  statute  on  grounds  of  its  un- 
wisdom or  public  policy. 

Handy  v.  Meridian  Twp,  114  Mich.  454, 
72  N.  W.  251. 

There  is  a  strong  presumption  in  favor  of 
a  construction  that  will  not  do  injustice. 

Oabom  v.  Charlevoiw  Circuit  Judge,  114 
Mich.  655,  72  N.  W.  982. 

The  property  or  business  of  a  non-resident 
must  not  be  taxed  at  a  higher  or  a  different 
rate  than  that  of  a  resident. 

HalUncay  v.  Police  Jury,  16  La.  Ann. 
203;  llarahalltovrn  v.  Blum,  58  Iowa,  184, 
43  Am.  Rep.  116,  12  N.  W.  266;  Simrall  v. 


Covington,  90  Ky.  444,  9  L.  R.  A.  556,  14  S. 
W.  369:  Farrie  v.  Henderson,  1  Okla.  384, 
33  Pac.  380;  Nashville  v.  Althrop,  5  Coldw. 
554;  Duer  v.  Small,  4  Blatchf.  263,  Fed. 
Cas.  No.  4,116;  Jones  v.  Columbus,  25  Ga. 
610;  Knowlton  v.  Rock  County,  9  Wis.  410; 
Primm  v,  Belleville,  59  111.  142;  O'Ka/ne  v. 
Treat,  25  111.  558 ;  Exchange  Bank  v.  Hines, 
3  Ohio  St.  1;  Railroad  Tax  Case.  13  Fed. 
722 :  Pittsburgh,  C.  d  8t,  L.  R.  Co.  v.  State, 
49  Ohio  St.  189,  16  L.  R.  A.  380,  30  N.  E. 
435;  State  v.  North,  27  Mo.  484. 

Mr.  Horao«  M.  Olren,  Attorney  General, 
for  respondent: 

By  clear,  unambiguous  and  unmistakable 
language,  the  state  has  manifested  its  in- 
tention to  tax  the  stock  of  foreign  corpora- 
tions owned  and  held  within  this  state. 

Comp.  Laws  1807,  {  3831. 

No  difference  is  made  between  foreign  cor- 


tbe  states  to  adopt  an  Iron  rule  of  equal  taxa- 
tion. If  that  were  Its  proper  construction,  it 
would  not  only  supersede  all  those  constitu- 
tional proTlslons  and  laws  of  some  of  the  states 
whose  object  is  to  secure  equality  of  taxation, 
and  which  are  usually  accompanied  by  qualifi- 
cations deemed  material,  but  it  would  render 
nugatory  those  discriminations  which  the  best 
interests  of  society  require,  which  are  necessary 
for  the  encouraffement  of  needed  and  useful  in- 
dustries and  the  diecouragement  of  intemper- 
ance and  vice,  and  which  every  state  in  one 
form  or  another  deems  it  expedient  to  adopt. 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  184  U.  S. 
232,  38  L.  ed.  892,  10  Sup.  Ct.  Rep.  583. 

It  was  afterwards  said  of  this  decision  that 
it  put  at  rest  the  whole  argument  of  a  rigrht, 
under  the  Federal' Constitution,  to  challenge  a 
tax  law  on  the  ground  of  Inequality  in  the  bur- 
dens resulting  from  the  operation  of  the  law. 
Merchants'  &  Mfrs.  Nat.  Bank  ▼.  Pennsylyania, 
167  U.  S.  461,  42  L.  ed.  236,  17  Sup.  Ct.  Rep. 
829. 

The  statement  of  Miller,  J.,  in  Memphis  Gas- 
light Co.  ▼.  Shelby  County  Taxing  Dist.  100 
U.  S.  398.  27  L.  ed.  976,  3  Sup.  Ct.  Rep.  205, 
that  the  Constitution  of  the  United  States  does 
not  profess  in  all  cases  to  protect  property  from 
unjust  or  oppresslye  taxation  by  the  states; 
that  is  left  to  ihe  state  constitutions  and  state 
laws, — Is  quoted  and  adopted  by  Gray,  J.,  in 
New  Orleans  City  A  L  R.  Co.  v.  New  Orleans, 
148  U.  S.  192,  36  L.  ed.  121,  12  Sup.  Ct.  Rep. 
406. 

IV.  Absolute  equality  unattainable. 

The  doctrine  that  perfect  equality  of  taxa- 
tion is  in  practice  beyond  the  reach  of  human 
endeavor  hss  been  subscribed  to  generally  by 
the  Federal  and  state  courts  throughout  the 
United  States.  The  Supreme  Court  of  the 
United  States  has  frequently  expressed  such  a 
view.  Absolute  equality  in  taxation,  it  de- 
clared in  one  case,  can  never  be  attained.  That 
system  is  the  best  which  comes  the  nearest  to 
it.  The  same  rules  cannot  be  applied  to  the 
listing  and  valuation  of  all  kinds  of  property. 
Railroads,  banks,  partnerships,  manufacturing 
associations,  telegraph  companies,  and  each  one 
of  the  numerous  other  agencies  of  business 
which  the  inventions  of  the  age  are  constantly 
bringing  into  existence  require  different  ma- 
chinery for  the  purposes  of  their  taxation.  The 
object  should  be  to  place  the  burden  so  that  it 
will  bear  as  nearly  as  possible  equally  upon  all. 
For  this  purpose  different  systems  with  refer- 
ence to  the  valuation  of  different  kinds  of  prop- 
erty are  adopted.  The  courts  permit  this.  Tap- 
OOL.  R.  A. 


pan  V.  Merchants'  Nat.  Bank,  19  Wall.  490,  22 
L.  ed.  189. 

Perfect  equality  and  perfect  uniformity  of 
taxation,  as  regards  individuals  or  corporations 
or  the  different  classes  of  property  subject  to 
taxation,  it  declared  in  another  case,  is  a  dream 
unrealised.  It  may  be  admitted  that  the  sys- 
tem which  most  nearly  attains  this  is  the  best. 
But  the  most  complete  system  which  can  be  de- 
vised must,  when  we  consider  the  immense 
variety  of  subjects  which  it  necessarily  em- 
braces, be  imperfect.  And  when  we  come  to  its 
application  to  the  property  of  all  citizens,  and 
of  those  who  are  not  citizens  in  all  the  locali- 
ties of  a  large  state,  the  application  being  made 
by  men  whose  judgment  and  opinions  must  vary 
as  they  are  affected  by  all  the  circumstances 
brought  to  bear  upon  each  individual,  tlie  re- 
sult must  inevltmbly  partake  largely  of  the  Im- 
perfection of  human  nature,  and  of  the  evidence 
upon  which  human  judgment  is  founded.  State 
Railroad  Tax  Cases,  92  U.  S.  601,  sub  nom. 
Taylor  v.  Secor,  28  L.  ed.  669. 

The  better  part  of  this  statement  is  quoted 
with  approval  by  Chancellor  Runyon  of  the  New 
Jersey  court  of  errors  and  appeals  in  a  similar 
case  decided  in  that  state.  State  Boaard  t. 
Central  R.  Co.  48  N.  J.  L.  146,  4  Atl.  678.   . 

"Perfect  uniformity  and  perfect  equality  of 
taxation  in  all  the  aspects  in  which  the  human 
mind  can  view  it  Is  a  baseless  dream,  as  this 
court  has  said  more  than  once.*'  Head  Money 
Cases,  112  U.  S.  580,  sub  nom.  Edye  v.  Robert- 
son. 28  L.  ed.  708,  6  Sup.  Ct.  Rep.  247. 

This  court,  said  Lamar,  J.,  In  still  another 
case,  has  repeatedly  laid  down  the  doctrine  that 
diversity  of  taxation,  both  with  respect  to  the 
amount  imposed,  and  the  various  species  of 
property  selected,  either  for  bearing  its  burdens 
or  for  being  exempt  from  them,  is  not  Inconsist- 
ent with  a  perfect  uniformity  and  equality  of 
taxation  in  the  proper  sense  of  those  terms ; 
and  that  a  system  which  Imposes  the  same  tax 
upon  every  species  of  property  irrespective  of 
its  nature  or  condition  or  class  will  be  destruc- 
tive of  the  principles  of  uniformity  and  equality 
in  taxation  and  of  a  just  adaptation  of  prop- 
erty to  Its  burdens.  Pacific  Exp.  Co.  v.  Seibert, 
342  U.  S.  339,  85  L.  ed.  1035,  8  Inters.  Com. 
liep.  810.  12  Sup.  Ct.  Rep.  250. 

And  Brewer.  J.,  In  dissenting  from  a  recent 
judgment  of  the  court  sustaining  the  constitu- 
tionality of  the  Illinois  succession  tax,  said : 
If  this  were  a  question  in  political  economy  I 
should  not  dissent,  but  It  is  one  of  constitu- 
tional limitations.  Equality  in  right,  in  pro- 
tection, and  in  burden  Is  the  thought  which  has 
run  through  the  life  of  this  nation  and  its  con- 
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porations  whose  property,  capital  stock  or 
franchises  are  taxed  in  the  state  of  its  ex- 
istence, or  in  the  state  in  which  such  prop- 
erty is  located,  and  those  which  are  not  so 
taxed,  the  conclusion  follows,  that  no  dis- 
tinction exists. 

Graham  v.  St.  Joseph  Twp.  67  Mich.  652, 
35  N.  W.  808;  Bradley  v.  Bauder,  36  Ohio 
St.  28,  38  Am.  Rep.  647. 

Where  an  exemption  from  taxation  is 
claimed,  the  construction  must  he  in  favor 
of  the  tax  and  against  the  exemption. 

Delaware  Railroad  Tax,  18  Wall.  225, 
suh  nom.  Minot  v.  Philadelphia,  W.  d  B.  R, 
Co.  21  L.  ed.  894;  Cooley,  Taxn.  2d  ed.  205; 
Lake  Shore  d  M.  S.  R,  Co,  v.  Grami  Rapids, 
102  Mich.  374,  29  L.  R.  A.  195,  60  N.  W. 
767;  Manistee  d  G,  R.  R,  Co.  v.  Auditor 
General,    115    Mich.    291,    73    N.    W.    240; 


Sturges  v.  Carter,  114  U.  S.  511,  29  L.  ed. 
240,  5  Sup.  Ct.  Rep.  1014. 

This  stock  is  in  the  nature  of  a  choee  in 
action.  It  is  intangible  personalty,  whose 
situs  follows  the  domicil  of  the  owner,  and 
it  IS  there  subject  to  taxation. 

Cooley,  Taxn.  2d  ed.  22,  23;  Cook,  Stock 
^  Stockholders,  §  565;  State  Tate  on  For- 
eign-held Bonds,  15  Wall.  300,  sub  nom. 
Cleveland,  P.  d  A.  R.  Co.  v.  Pennsylvania, 
21  L.  ed.  179;  Kirtland  v.  Hotchkiss,  100 
U.  S.  491,  25  L.  ed.  558. 

It  is  uncontrovertible  that  this  stock  has 
its  situs  in  Michigan  for  the  purposes  of 
taxation.  That  being  the  case  it  necessarily 
follows  that  the  laws  of  the  state  of  New 
York,  either  by  taking  or  exempting  from 
taxation  the  property,  franchises  and  capi- 
tal stock  of  the  corporation  in  which  they 
are  held,  can  have  no  effect  on  the  power  or 


stltutional  enactments  from  the  Declaration  of 
Independence  to  the  present  hour.  Of  coarse, 
absolute  equality  is  not  attainable,  and  the  fact 
that  a  law,  whether  tax  law  or  other,  works 
Inequality  in  its  actual  operation,  does  not 
prove  its  unconstitutionality.  But  when  a  tax 
directly,  necessarily,  and  intentionally  creates 
an  Inequality  of  burden,  it  then  becomes  impera- 
tive to  inquire  whether  this  inequality,  thus  In- 
tentionally created,  can  find  any  constitutional 
Justification.  Magoun  v.  Illinois  Trust  ft  Sav. 
Bank,  170  U.  S.  283,  42  L.  ed.  1087.  18  Sup.  Ct. 
Rep.  594. 

Exact  uniformity,  said  the  Pennsylvania  su- 
preme court,  is  theoretically  possible,  but  It  Is 
practically  unattainable  by  any  system  of  class- 
ification yet  devised  In  this  state.  Com.  v. 
National  Oil  Co.  157  Pa.  516,  27  Atl.  374. 

And  again :  We  recognise  the  difficulty  com- 
plained of, — ^the  want  of  exact  uniformity  In 
the  distribution  of  the  burdens  of  taxation ;  but 
substantial  uniformity  is  all  that  is  required  by 
the  Constitution,  or  attainable  In  practice. 
Com.  V.  Mill  Creek  Coal  Co.  167  Pa.  524,  27  Atl. 
375. 

And  the  supreme  court  of  Minnesota  puts  it 
thus:  Perfect  equality  In  taxation  Is  perhaps 
Impossible,  made  so  by  the  failure  of  property 
owners  to  disclose  all  their  taxable  property  to 
the  assessor,  and  the  Inability  of  the  latter  to 
discover  It  when  not  voluntarily  listed ;  in  con- 
sequence of  which,  taxes  are  not  borne  in  pro- 
portion to  the  amount  of  property  owned  by  each 
taxpayer.  But  all  laws  providing  for  their  as- 
sessment and  collection  should  have  that  object 
in  view.  This  does  not  require  that  all  per- 
sons shall  be  taxed  alike.  The  nature  and  char- 
acter of  property  and  of  property  rights  subject 
to  taxation  as  respects  personalty  render  abso- 
lute uniformity  impracticable,  and  necessitate  a 
resort  to  different  methods  for  bringing  intangi- 
ble property  to  the  tax  list.  State* v.  Cauda 
Cattle  Car  Co.  85  Minn.  457.  89  N.  W.  66. 

Of  course,  said  the  Colorado  supreme  court, 
anent  a  taxing  statute  of  that  state,  Instances 
of  Injustice  will  sometimes  result  under  the 
statute  before  us;  but  this  is  necessarily  true 
of  all  statutes  providing  methods  for  the  assess- 
ment and  taxation  of  property.  Exact  uni- 
formity and  mathematical  accuracy  In  valua- 
tions are  absolutely  impossible.  Nothing  that 
can  be  devised  by  huinan  reason  will  secure 
such  exactness  or  accuracy.  People  ex  rel. 
Iron  Silver  Mln.  Co.  v.  Henderson,  12  Colo.  369, 
21  Pac.  144. 
CO  L.  R.  A. 


V.  Constitutional  provisions. 

a.  The  Federal  Constitution. 

The  pertinent  parts  of  the  Federal  Constitu- 
tion with  which  this  note  Is  concerned  are  the 
first  clause  of  |  2  of  article  4,  providing  that 
the  citizens  of  each  state  shall  be  entitled  to  all 
the  privilcgee  and  immunities  of  citizens  In  the 
several  states,  and  the  second  sentence  of  |  1 
of  the  14th  Amendment,  providing  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  Immunities  of  dtisens 
of  the  United  States,  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law ;  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  protec- 
tion of  the  law. 

The  6th  Amendment.  pTX>viding  that  no  per^ 
son  shall  be  deprived  of  life,  liberty,  or  propertjl 
without  due  process  of  law;  nor  shall  privatel 
property  be  taken  for  public  use  without  justl 
compensation, — has  been  held  all  along  to  limlll 
only  the  power  of  the  United  States,  but  not 
that  of  the  states.  Barron  v.  Baltimore.  7  Pet. 
243,  8  L.  ed.  672 ;  Fox  v.  Ohio,  5  How.  411.  12 
L.  ed.  218 ;  Withers  v.  Buckley.  20  How.  84,  15 
L.  ed.  816;  North  Missouri  R.  Co.  v.  Magulre. 
49  Mo.  490,  8  Am.  Rep.  141,  Affirmed  In  20 
Wall.  46.  22  L.  ed.  287 ;  Eilenbecker  v.  Ply- 
mouth County  Dispt.  Ct.  134  U.  S.  81,  38  L.  ed. 
801,  10  Sup.  Ct.  Rep.  424 ;  State  ew  rel.  Curtis 
V.  Brown  &  S.  Mfg.  Co.  18  R.  I.  16,  17  L.  R.  A. 
856.  25  Atl.  246. 

The  reader  must  never  lose  sight,  in  consid- 
ering the  cases  discussed  in  this  and  kindred 
notes,  of  the  radical  distinction  between  the 
United  States  Constitution  and  the  Constitu- 
tions of  the  respective  states.  The  former,  un- 
like the  latter.  Is  a  grant  of  power,  not  a  bundle 
of  restraints  upon  power  inherent.  The  powers 
not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the 
people.     (lOth  Amendment.) 

b.  The  state  Constitutions. 

The  Constitutions  of  the  several  states,  with 
two  exceptions,  all  contain  one  or  more  special 
provisions  designed  to  secure  uniformity  and 
equality  of  taxation.  In  Connecticut  and  New 
York  the  only  guaranties  a  taxpayer  has  against 
dlqproportionate  taxation  must  be  sought  for  In 
the  Constitution  of  the  United  States. 

Many  Constitutions  except  from  the  operation 
of  the  uniformity  and  equality  rule  and  the 
general  requirement  that  all  property  be  taxed 
ad   valorem   certain  classes   of  property,   some 
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authority  of  the  state  of  Michigan  to  tax 
the  same. 

Bonaparte  v.  Baltimore  City  Appeal  Tax 
Ct,  104  U.  S.  592,  26  L.  ed.  845;  Cooley, 
Taxn.  2d  ed.  57;  Cook,  Stock  &  Stockhold- 
ers, 665;  Coe  v.  Errol,  116  U.  S.  524,  29  L. 
ed.  717,  6  Sup.  Ct.  Rep.  475;  Sturgee  v. 
Carter,  114  U.  S.  511,  29  L.  ed.  240,  5  Sup. 
Ct.  Rep.  1014;  Bradley  v.  Bauder,  36  Ohio 
St.  28,  38  Adi.  Rep.  547 ;  Dwigkt  v.  Boston, 
12  Allen,  316;  Dyer  v.  Osborne,  11  R.  I. 
321,  23  Am.  Rep.  460;  McKeen  v.  North- 
ampton County,  49  Pa.  519,  88  Am.  Dec. 
615;  G^'eat  Barrington  v.  Berkshire  County, 
16  Pick.  572;  Worth  v.  Ashe  County,  82  N. 
C.  420,  33  Am.  Rep.  692 ;  Seward  v.  Rising 
^un,  79  Ind.  351. 

Whether  or  not  duplicate  taxation  results 
from  the  taxation  of  this  stock  does  not  af- 
fect the  question. 


Cooley,  Taxn.  2d  ed.  223,  224;  Cook,  Stock 
k  Stockholders,  3d  ed.  §  567;  Taggart  v. 
Sauilac  County,  71  Mich.  28,  38  N.  W.  639. 

It  is  doubtful  whether  this  is  a  case  of 
double  taxation,  as  the  property-taxed  is  not 
twice  charged  with  the  same  burden. 

Siturges  v.  Carter,  114  U.  S.  521,  29  L. 
ed.  243,  5  Sup.  Ct.  Rep.  1014;  Bradley  v. 
Bauder,  36  Ohio  St.  28,  38  Am.  Rep.  547; 
Farrington  v.  Tennessee,  95  U.  S.  679,  24  L. 
ed.  558;  Xeic  Orleans  v.  Houston,  119  U. 
S.  265,  30  I.,  ed.  411,  7  Sup.  Ct.  Rep.  198; 
Van  Allen  v.  The  Assessors,  3  Wall.  573, 
sub  noni.  Churchill  v.  Utica,  18  L.  ed.  229; 
Dclaumre  Railroad  Tax,  18  Wall.  206,  sub 
nom.  Minot  v.  Philadelphia,  W,  d  B.  R.  Co, 
21  L.  ed.  888;  People  ex  rel.  Union  Trust 
Co.  V.  Colenian,  126  N.  Y.  433,  12  L.  R.  A. 
762,  27  X.  E.  818. 

It  is  the  duty  of  the  legislature  to  select 


uiore,  some  less.  They  include,  in  general,  all 
property  devoted  to  goyernmental  and  other  pub- 
lic purposes,  national,  state,  and  local,  all  prop- 
erty exclosively  used  for  religious,  charitable, 
educational,  literary,  and  scientific  purposes, 
and  hospitals,  libraries,  and  burial  grounds. 
Ala.  art.  11,  i  6 ;  Ark.  art.  16.  S  6;  Cal.  art. 
13,  I  1 :  Fla.  art.  16,  $  16 :  Ind.  art.  10,  |  1 : 
Kan.  art.  11,  I  1 ;  Minn.  art.  9,  8  8 ;  Nev.  art. 
10.  I  1;  N.  D.  art.  11,  8  176;  Ohio,  art.  12, 
I  2 ;  Or.  art.  9,  8  1 ;  Pa.  art.  9,  81 ;  S.  C.  art. 
9,  8  1 ;  Tenn.  art.  2,  8  28 ;  Utah,  art.  13,  S3; 
Wash.  art.  7,  |  2 ;  Wyo.  art.  15,  8  H. 

Utah  provides  (art.  18,  8  8)  for  the  exemp- 
tion of  ditches,  canals,  and  flumes  used  for  ir- 
rigation ;  and  Colorado  (art.  10,  8  3)  for  the 
exomptlon  of  irrigation  works  for  a  limited  pe- 
riod ;  while  Florida  provides  (art.  16,  8  16)  for 
exempting  the  property  of  any  corporation  thai 
constructs  a  ship  or  barge  canal  across  the 
peninsula.  Nevada  (art.  10,  8  1)  and  South 
Carolina  (art.  9,  |  1)  except  mines  and  mining 
claims,  and  provide  that  only  the  proceeds 
thei'eof  shall  be  taxed :  and  Colorado  (art  10, 
f  3)  exempts  mines  for  ten  years.  California 
(art.  13,  8  1)  exempts  growing  crops,  and  Ten- 
nessee (art.  2,  88  28,  30).  products  of  the  soil 
in  the  hands  of  the  producer  and  first  buyer, 
and,  except  to  pay  inspection  fees,  articles  man- 
ufactured from  the  produce  of  the  state.  Del- 
aware (art.  8,  8  1)  permits  the  legislature,  by 
general  laws,  to  exempt  from  taxation  such 
property  as,  In  its  opinion,  will  best  promote 
the  general  welfare. 

A  few  Constitutions  provide  for  exempting  a 
limited  amount  of  personal  property  to  each 
taxpayer.  Kan.  art.  11,  8  1 :  Minn.  art.  9,  8  8 : 
Tenn.  art.  2,  8  28. 

A  few  others  authorize  the  deduction  of  debts 
from  credits.  Cal.  art.  18.  8  1 :  Utah,  art.  18, 
{  3  ;  Wash.  art.  7,  8  2. 

In  several  states  all  laws  exempting  property 
other  than  that  specifically  mentioned  in  the 
Constitution  are  declared  void.  Ark.  art.  16, 
S  6 ;  Colo.  art.  10,  8  6 ;  Ga.  art.  7.  8  2,  t  4 ; 
Ky.  Bill  of  Rights,  8  8 :  Mo.  art.  10,  8  7 :  Pa. 
art.  9,  8  2 ;  8.  D.  art.  11.  8  ' :  Tex.  art.  8,  8  2. 

A  common  provision,  sometimes  of  limited  ap- 
plication to  corporations  and  corporate  proper- 
ty, is  that  the  power  of  taxation  shall  never  be 
surrendered  or  suspended  by  legislative  act  or 
any  grant  or  contract  to  which  the  state  shall 
be  a  party.  Ark.  art.  16.  8  7 :  Cal.  art.  13.  8  6 : 
Colo.  art.  10,  8  9:  Ga.  art.  7.  8  2.  T  6 :  Idaho, 
art.  7,  8  8 ;  Ky.  8  175 :  La.  art.  205 :  Me.  art. 
9.  8  9 ;  Miss.  art.  7.  f  182  :  Mo.  art.  10.  8  2 : 
Mont.  art.  12,  8  7 ;  N.  D.  art.  11.  8  178;  Pa. 
ait.  9,  8  3 :  S.  D.  art.  11.  I  3 :  Tex.  art.  8.  8  4  : 
Wash.  art.  7,  8  4 ;  Wyo.  art.  15,  8  14. 
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Mississippi  excepts  manufactures  and  other 
new  enterprises  of  public  utility  for  a  limited 
time  under  certain  conditions :  and  the  North 
Dakota  provision  is  qualified  by  another  section 
(art.  11,  8  176)  authorizing  the  commutation  of 
all  but  real-estate  taxes  on  railroads  for  a  per- 
centage of  gross  earnings. 

Another  common  provision  Its  a  prohibition 
Against  the  grant  to  any  person  or  persons  of 
privileges,  immunities,  or  emoluments  not  equal- 
ly open  to  ail.  Ark.  art.  2,  8  18:  Cal.  art.  1, 
8  21 ;  Conn.  art.  1,  8  1 ;  Ind.  art.  1,  8  23 ;  Ky. 
Bill  of  Rights.  8  8 ;  Mass.  Bill  of  Rights,  chap. 
1,  pt.  1,  art.  6 ;  N.  C.  art.  1,  8  7 ;  Or.  art.  1,  8 
20:  S.  D.  art.  6.  8  18 :  Tex.  art.  1,  8  3 :  Va. 
art.  1.  8  6 ;  Wash.  art.  1,  8  12. 

Some  states  forbid  their  legislatures  to  release 
or  discharge  any  county,  city,  township,  or  dis- 
trict, or  the  inhabitants  thereof,  or  the  property 
therein,  from  their  or  its  proportionate  share 
of  state  taxes.     111.  art.  9,  8  6 ;  Neb.  art.  9,  f  4. 

Others  command  laws  to  be  passed  taxing  all 
moneys,  credits,  investments  in  bonds.  Joint- 
stock  companies,  or  otherwise.  Minn.  art.  9,  8 
3  :  N.  C.  art.  5,  8  8 :  Ohio,  art.  12,  8  2 :  S.  D. 
art.  9,  8  4  (the  latter  state  by  uniform  rule). 

Utah  (art.  13,  8  2)  and  Montana  (art.  12,  8 
17)  declare  that  stocks  in  any  company  or  cor- 
poration are  not  taxable  when  the  property  rep- 
resented by  (hem  has  been  taxed. 

Certain  states  define  property,  for  the  pur- 
poses of  taxation,  as  inclusive  of  moneys,  cred- 
its, bonds,  stocks,  franchises,  and  all  other  mat- 
ters and  things,  real,  personal,  and  mixed,  ca- 
pable of  private  ownership.  Cal.  art.  13,  8  1; 
Mont.  art.  12.  8  17  ;  Utah,  art.  13.  8  2. 

Some  require  that  the  notes  and  bills  dis- 
counted or  purchased,  moneys  loaned,  and  all 
other  property,  effects,  and  dues  of  every  de- 
scription of  ail  banks  and  bankers,  be  taxed  so 
that  property  employed  in  banking  shall  always 
be  subject  to  a  taxation  equal  to  that  imposed 
on  the  property  of  individuals  (Minn.  art.  9,  8 
4 :  Ohio.  art.  12,  8  3 ;  S.  D.  art.  11,  8  4)  :  and 
one  (Miss.  art.  7,  8  181)  empowers  its  legisla- 
ture to  provide  for  the  taxation  of  banks  and 
banking  capital,  by  taxing  the  shares  according 
to  the  value  thereof  augmented  by  accumula- 
tions, surplus,  and  unpaid  dividends,  and  dimin- 
ished by  real  estate  separately  taxed  as  such. 

Tennessee  (art.  2.  8  28)  requires  that  all 
property,  real,  penonal,  or  mixed,  shall  be 
taxed:  Florida  (art.  16.  8  16),  that  the  prop- 
erty of  all  corporations  shall  be  taxed; 
South  Carolina  (art.  12,  8  2).  that  cor- 
porate  property  shall  be  subject  to  taxation: 
Utah  (art.  13.  8  10)  that  all  corporations  or 
persons  in  the  state,  or  doing  business  therein, 
shall  be  subject  to  taxation  for  state,  county. 
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the  subjects  of  taxation,  and  this  necessarily  I 
includes  the  right  to  classify  such  subjects  | 
of   taxation   and  apply  to  each  class  such  ' 
rules,   regulations  and  exemptions  as  that 
body  deems  necessary. 

Foreign  corporations  and  shares  in  the 
«ame  are  properly  placed  in  one  class  and 
subject  to  one  set  of  rules  and  exemptions, 
and  domestic  corporations  naturally  and 
properly  fall  within  another  class. 

The  shai*es  in  foreign  corporations  are 
taxed  once,  the  shares  in  domestic  corpora- 
tions, or  their  representatives,  are  once 
tax-ed. 

The  statutes  of  the  foreign  states  can 
have  no  effect  in  this  state,  either  to  prevent 
taxation  or  to  make  uniform  and  equal  rules 
of  taxation  ununiform  and  unequal. 

Cooley,  Taxn.  2d  ed.  100:  Younghlood  v. 
Sexton,  32  Mich.  406,  20  Am.  Rep.  654. 


The  rule  of  classification  making  a  dis- 
tinction between  domestic  and  foreign  cor- 
porations and  the  shares  in  domestic  and 
foreign  corporations  is  a  proper  one. 

Insurance  Co.  v.  Netv  Orleans^  1  Woods, 
89,  Fed.  Cas.  No.  7,052:  Htate  v.  Lathrop, 
10  La.  Ann.  402;  Hughes  v.  Cairo,  92  111. 
339:  State  v.  Fosdick.  21  La.  Ann.  434; 
Home  Ins.  Co.  v.  Swigert,  104  111.  653; 
Bradley  v.  Bauder,  36  Ohio  St.  28,  38  Am. 
Rep.  547;  Lee  v.  Sturges.  46  Ohio  St.  153, 
2  L.  R.  A.  550,  19  N.  E.  560;  Sturges  v. 
Carter,  114  U.  S.  511,  29  L.  ed.  240,  6  Sup. 
Ct.  Rep.  1014:  Graham  v.  St.  Joseph  Twp. 
67  Mich.  652.  35  N.  W.  808. 

Constitution,  art.  14,  §   11,  does  not  re- 
quire all  property  to  be  taxed,  but  simply 
that  "taxes  shall' be  levied  on  such  propJer- 
ty  as  shall  be  prescribed  by  law"  according  . 
to    "an    uniform    rule    ot    taxation."    This 


«chooU  municipal,  or  other  purposes  on  the  real  i 
and  personal  property  owned  or  ased  by  them  | 
within  the   territorial    limits   of   the  authority 
levying  the  tax :  and  Colorado   (art.  10.   |  10)  | 
lias  the  same  requirement,  omitting  the  words 
"or  persons." 

Iowa  declares  that  the  property  of  all  cor- 
porations for  pecuniary  profit  shall  be  subject  to 
taxation  the  same  as  that  of  individuals  (art. 
«.  i  2)  ;  Ohio,  that  It  shall  be  so  subject  for- 
•ever  (art.  13,  |  4)  :  Mississippi  that  the  prop- 
erty of  all  such  private  corporations  shall  be 
taxed  in  the  same  way  and  to  the  same  extent 
as  that  of  individuals  (art.  7,  $  181)  :  Alabama, 
that  the  property  of  private  corporations,  asso- 
ciations, and  individuals  shall  forever  be  taxed 
at  the  same  rate  (art.  11.  §  6)  :  Kentucky,  that 
all  property,  whether  owned  by  natural  persons 
•or  corporations,  shall  be  taxed  unless  consti- 
tutionally exempt,  and  that  corporate  properly 
«hall  pay  the  same  rate  of  taxation  paid  by  in- 
dividual property  (I  174)  :  Texas,  that  all  prop- 
erty of  natural  persons  or  corporations,  other 
than  mnnlcipal,  shall  be  taxed  (art.  8.  S  1)  :  and 
«outh  Dakota  (art.  11.  %  2)  and  Washington 
(art.  7,  I  3)  both  command  their  legislatures  to 
provide  by  general  law  for  the  assessment  and 
levying  of  taxes  oh  all  corporate  property  as 
near  as  may  be  by  the  same  methods  as  are  pro- 
Tided  for  assessing  and  levying  taxes  on  Individ- 
tial  property.  On  the  other  hand.  North  Da- 
kota (art.  11,  f  179)  prescribes  the  assessment 
of  individual  property  by  local  assessors,  and 
the  assessment  and  apportionment  on  a  mileage 
leasts  by  a  state  board  of  equalization  of  the 
franchise,  roadway,  roadbed,  rails,  and  rolling 
stock  of  railroads,  unless  commuted  by  a  gross 
-earnings  tax. 

Kentucky  leaves  Its  legislature  free  to  pro- 
-vlde  by  law  how  railroads  and  railroad  property 
«han  be  assessed,  and  how  taxes  thereon  sliall 
1)e  collected  (9  182)  :  Missouri  declares  that  all 
railroad  corporations  in  the  state,  or  doing 
Imslness  therein,  shall  be  subject  to  taxation  for 
state  and  local  purposes,  not  only  on  the  real 
and  personal  estate  they  own  or  use,  but  also  on 
their  earnings,  franchises,  and  capital  stock 
(art.  10.  %  5)  :  Montana  provides  for  assessing 
the  franchise,  roadway,  roadbed,  rails,  and  roll- 
ing stock  of  railroads  operated  in  more  than  one 
-county  by  a  state  board  of  equalization,  and  an 
■apportionment  upon  the  mileage  basis  (art.  11, 
%  16)  ;  and  Texas  commands  railroad  property 
•of  every  description  within  any  city  or  Incor- 
porated town  to  bear  its  proportionate  share  of 
municipal  taxation  (art.  8,  §  5).  North  Da- 
Icota  permits  the  commutation  of  railroad  taxes, 
leaving  aside  those  on  real  estate,  for  a  tax  on 
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gross  earnings  (art.  11,  %  176),  while  Illinois 
(art.  9.  $  6)  and  Nebraska  (art.  0,  f  4)  forbid 
the  commutation  of  state  taxes  In  any  form 
whatever. 

Louisiana  forbids  property  to  be  assessed  In 
excess  of  its  cash  value  (art.  203).  and  opens 
Its  courts  to  taxpayers  to  test  the  correctness 
of  their  assessments  ilhid.).  And  Virginia  pro- 
vides that  the  capital  Invested  In  all  business 
operations  shall  be  assessed  and  taxed  as  other 
property,  .and  that  assessments  upon  all  stock 
shall  be  according  to  the  market  value  thereof 
(art.  10.  I  4). 

Several  states  expressly  authorize  the  impo- 
sition of  special  taxes,  to  which  the  rule  of  uni- 
formity and  equality  governing  property  taxes 
in  general  does  not  apply.  These  embracs 
taxes  upon  Incomes  and  occupations,  li- 
cense, privilege,  and  franchise  taxes,  and  other 
excises.  Ark.  art.  21,  S  6 ;  Cal.  art.  18,  |  11 ; 
[11.  art.  9,  i  1 :  Ky.  I  174 ;  La.  art.  206 :  Mass. 
chap.  1,  art.  4.  |  1 ;  Mich.  art.  14,  f  10 :  Mo. 
art.  10.  9  21 :  Mont.  art.  12,  9  1 :  Neb.  art.  9,  9 
1 :  N.  C.  art.  3,  9  3 :  Tenn.  art.  2.  9  28 ;  Tex. 
art.  S,  9  1 :  Utah,  art.  13,  9  12 ;  Va.  art.  10.  9 
4  ;  W.  Va.  art.  10.  9  1- 

Louisiana  authorizes  license  discrimination 
between  foreign  and  domestic  corporations,  but 
requh-es  companies  In  the  same  kind  of  business 
to  be  treated  uniformly  (art.  217)  ;  Georgia,  a 
specific  tax  on  domestic  animals  by  nature  or 
habit  destructive  of  property  (art.  7,  9  2)  : 
Minnesota,  assessments  for  local  Improvements 
and  water  supply  according  to  the  front-foot 
rule  and  supposed  benefits  (art.  9,  9  1)  :  Mlssis- 
i^lppi.  the  Imposition  of  privilege  taxes  on  build- 
ing and  loan  associations  In  lieu  of  other  taxes, 
except  on  real  estate  (art.  7,  9  181),  and  also 
provides  that  domestic  Insurance  companies 
shall  not  be  required  to  pay  a  greater  tax  in  the 
aggrregate  than  Is  required  of  foreign  Insurance 
companies  doing  business  In  the  state,  except  to 
the  extent  that  their  ad  valorem  taxes  exceed 
the  privilege  taxes  Imposed  upon  such  foreign 
corporations  {Ibid.)  :  and  Illinois  declares  that 
specification  of  objects  and  subjects  of  taxation 
shall  not  deprive  the  general  assembly  of  the 
power  to  tax  other  subjects  or  objects  In  such 
manner  as  may  be  consistent  with  the  principles 
of  taxation  fixed  In  the  Constitution  (art.  9, 
8  2). 

Subject  to  the  foregoing  rather  numerous 
qualiOcatlons.  the  aim  to  subject  all  taxpayers 
to  equal  burdens  Is  manifest  in  nearly  all  the 
state  Constitutions. 

Maryland  declares  in  her  Bill  of  Rights  (art. 
15)  that  every  person  In  the  state,  or  holding 
property  therein,  ought  to  contribute  his  propor- 
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section  leaves  it  within  the  plenary  power 
of  the  legislature  to  select  the  subject  of 
taxation,  and  merely  requires  that  the  tax 
on  the  subjects  selected  shall  be  uniform. 

People  ex  rel,  8t,  Mary's  Falls  Ship  Canal 
Co.  V.  Auditor  General,  7  Mich.  90;  Chip- 
peica  County  v.  Auditor  General,  65  Mich. 
408,  32  N.  W.  651 ;  East  Saginaw  Mfg.  Co. 
V.  East  Saginaw,  19  Mich.  259,  2  Am.  Rep. 
82;  Walvott  v.  People,  17  Mich.  68;  State, 
St  ration,  Prosecutor,  v.  Collins,  43  N.  J.  L. 
562. 

Property  owned  by  citizens  domiciled  out- 
side the  state  would  be  properly  taxable 
only  in  the  states  of  domicil  of  the  owners, 
and  the  construction  contended  for  by  relat- 
or would,  to  that  extent,  give  the  act  an  ex- 
traterritorial effect,  and  the  law  would  to 
that  extent  be  of  questionable  validity.   The 


presumption  is  against  extraterritorial  ef- 
fect in  statutes. 

Pittsburgh.  C.  C.  d  St.  L.  R.  Co.  v.  Back- 
us, 154  U.  S.  42i,  38  L.  ed.  1031,  14  Sup. 
Ct.  Rep.  1114. 

The  legislature  has  used  the  word  ''citizen'^ 
with  a  meaning,  embracing  all  persons  with* 
in  this  state  possessing  property  of  the  char- 
acter  mentioned,  subject  to  taxation.  The 
word  is  properly  used  in  this  sense,  and  nu- 
merous cases  have  held  that  the  word  "citi- 
zens" is  synonymous  with  the  word  "inhab- 
itants" or  "residents." 

Riseicick  v.  Davis,  19  Md.  82;  State  eis 
rel.  Owens  v.  Trustees  of  Section  29,  11 
Ohio,  24;  McKenzie  v.  Murphy,  24  Ark. 
155;  Cooper  v.  Oalbraith,  3  Wash.  C.  C. 
.546,  Fed.  Cas.  No.  3,193;  State,  Potter^ 
Prosecutor,  v.  Ross,  23  N.  J.  L.  620;  Union 
Hotel  Co.  V.  Uersee,  79  N.  Y.  464,  35  Am. 


tion  of  public  taxes  for  the  support  of  the  gov- 
ernment  according  to  his  actual  worth  in  real 
or  personal  property ;  Massachusetts  in  hers 
(pt.  1,  subd.  10),  that  each  individual  of  society 
is  obliged  to  contribute  his  share  to  the  expense 
of  his  protection  :  New  Hampshire  In  hers  (pt. 

1,  art.  12),  that  every  member  of  the  communi- 
ty is  bound  to  contribute  his  share  of  such  ex- 
pense; Rhode  Island  in  hers  (art.  1,  S  2),  that 
the  burdens  of  the  state  ought  to  be  fairly  dis- 
tributed among  its  citizens ;  South  Carolina,  In 
hers  (art.  1,  |  36),  that  each  Individual  of  so- 
ciety should  contribute  his  share  to  the  expense 
of  his  protection;  and  Vermont  (art.  9),  that 
every  member  of  society  Is  bound  to  contribute 
his  proportion  towards  such  expense. 

Nearly  always  taxes  are  commanded  to  be  as- 
sessed ad  valorem,  and  property  to  be  taxed  ac- 
cording to  its  value.  Ala.  art.  11,  |  1 ;  Ark. 
art.  16.  I  6 ;  Cal.  art.  13,  8  1 ;  Ky.  H  172.  174 ; 
La.  art.  203 ;  Me.  art.  9.  8  8 ;  Mich.  art.  14.  i 
12 ;  Minn.  art.  9,  S  8 ;  Mo.  art.  10,  S  4 ;  N.  J. 
art.  4,  S  7,  subd.  12 ;  N.  C.  art.  5.  S  8  ;  N.  D. 
art.  11.  I  176 ;  Ohio,  art.  12,  §  2 ;  S.  C.  art.  1. 
S  36 ;  S.  D.  art.  11,  S  2 ;  Tenn.  art.  2,  8  28 ; 
Tex.  art.  8,  8  1 ;  Utah,  art.  13,  |  2 ;  Va.  art,  10, 
i  1 ;  Wash.  art.  7.  |  1 ;  W.  Va.  art.  10.  {  1. 

Illinois  and  Nebraska  both  (art.  9,  §  1.  of 
each)  order  their  legislative  bodies  to  provide 
needful  revenue  by  levying  a  tax  by  valuation. 
Minnesota  requires  all  property  on  which  taxes 
are  laid  to  have  a  cash  valuation  (art.  9,  i  1), 
and  Kentucky  says  its  value  shall  be  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary 
sale  (f  172)  ;  but  most  of  the  states  simply  di- 
rect that  value  to  t>e  ascertained  as  provided  by 
law.  Cal.  art.  13,  |  1 :  La.  art.  203 ;  Tex.  art. 
8,  I  1 ;  Utah,  art.  13,  |  2 ;  Va.  art.  10,  |  1 ;  W. 
Va.  art.  10.  {  1)  ;  or  in  such  manner  as  the  leg- 
islature shall  direct  (Neb.  art.  9,  8  1 :  Tenn.  art. 

2,  8  28),  making  the  same  equal  and  uniform 
throughout  the  state  (Ark.  art.  16.  8  6)  ;  or,  by 
some  person  or  persons  to  be  elected  or  appointed 
in  such  manner  as  the  legislature  shall  direct, 
and  not  otherwise  (111.  art.  9,  8  1)  ;  or  else  by 
such  rules  of  appraisement  and  assessment  as 
may  be  prescribed  by  general  law  (S.  D.  art.  11, 
8  2). 

In  general  the  legislature  Is  directed  to  pre- 
scribe such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real  and 
personal.  Colo.  art.  10,  8  3 :  Fla.  art.  9.  8  1 ; 
Idaho,  art.  7,  8  5 ;  Ind.  art.  10.  8  1 :  Mont.  art. 
12,  8  1 ;  Nev.  art.  10.  8  1 ;  Or.  art.  9,  8  1 ;  S.  C. 
art.  9.  8  1;  Utah,  art.  13,  8  3 ;  Wash.  art.  7, 
8  2 :  Wyo.  art.  16,  8  H- 

In  order  that  the  assessments  of  public  charges 
on  polls  and  estates  may  be  made  with  equality, 
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it  is  directed  by  the  organic  law  in  Massacfau* 
setts  (chap.  1.  8  It  art.  4)  and  New  Hampshire 
(part  2.  art.  4)  that  there  be  a  new  valuation 
of  estates  every  tew  years.  And  Louisiana  pro- 
vided that,  in  order  to  arrive  at  equality  and 
uniformity,  the  general  assembly  should,  at  its- 
first  session  after  the  Constitution  was  adopted, 
provide  a  system  of  equality  and  uniformity  in 
assessments  based  upon  the  relative  value  of 
property  in  different  portions  of  the  state,  and 
declared  that  the  valuation  put  upon  property 
for  the  purposes  of  state  taxation  should  be  tak- 
en as  the  proper  valuation  for  the  purposes  of 
local  taxation  in  every  subdivision  of  the  state 
(art.  203). 

Several  states  provide  that  all  taxes  or  taxa- 
tion shall  be  equal  and  uniform  (Or.  art.  1,  | 
32 ;  8.  D.  art.  6,  8  17 ;  Tenn.  art.  2.  8  28 ;  Tex. 
art.  8,  8  1;  Va.  art.  10.  8  1 :  W.  Va.  art.  10. 
I  1 ;  Wyo.  art.  1.  8  28)  :  others  that  laws  shall 
be  passed  taxing  by  a  uniform  rule  all  property 
(N.  C.  art.  5,  8  3:  N.  D.  art.  11.  8  176;  Ohio, 
art.  13.  8  2)  ;  that  all  taxes  upon  real  and  per- 
sonal estate  shall  be  apportioned  and  assessed 
equally  (Me.  art.  9,  8  8);  that  all  taxes  to  be 
raised  in  the  state  shall  be  as  nearly  equal  as- 
may  be  (Minn.  art.  9.  8  1)  ;  and  be  equalised  and 
uniform  throughout  the  state  (/bi<f.)  ;  that  prop- 
erty shall  be  assessed  for  taxes  by  uniform- 
rules  (N.  J.  art.  4,  8  7  subd.  12)  ;  and  that  all 
property  shall  be  uniformly  assessed  for  taxatioir 
(Wyo.  art.  15,  8  H). 

In  some  cases  the  legislature  is  directed  to 
provide  for  a  uniform  and  equal  rate  of  taxa- 
tion (Fla.  art.  9,  8  1)  ;  or,  of  assessment  and 
taxation  (Ind.  art.  10,  8  1;  Kan.  art.  11.  8  1: 
Mont.  art.  12,  8  1 ;  Nev.  art.  10,  8  1 ;  Or.  art.  9. 
8  1 :  S.  C.  art.  9,  8  1 ;  l^^tah,  art.  13.  8  3 ;  Wash, 
art.  7,  8  2). 

Some  states  provide  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his.  her,  or  Its  property  (III.  art.  9,  8 
1 ;  S.  D.  art.  11,  8  2 ;  Utah,  art.  18.  8  3 ;  Wash. 
art.  7.  8  2),  and  one  adds  "and  franchises'* 
(Neb.  art.  9,  8  1). 

Three  declare  that  no  one  species  of  property 
from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  any  other  species  of  prop- 
erty of  the  same  value.  Tenn.  art.  11.  8  28; 
Va.  art.  10,  8  1,  and  W.  Va.  art.  10.  8  1. 

Wisconsin  declares  that  the  rule  of  taxation 
shall  be  uniform,  but  adds  that  taxes  shall  be 
levied  upon  such  property  as  the  legislature 
shall  proscribe  (art.  8.  8  D.  and  Michigan 
gays  the  legislature  shall  provide  a  uni- 
form rule  of  taxation,  except  on  prop- 
erty paying  specific  taxes;  and  that  taxes 
shall  be  levied  on  such  property  as  shall  be  pre- 
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Rep.  530:  Galveston,  H.  d  8.  A.  R.  Go.  v. 
Oonzalea,  lol  U.  S.  500,  38  L.  ed.  249,  14 
Sup.  Ct.  Rep.  401 ;  Shaw  v.  Quincy  Min.  Co. 
145  U.  S.  447,  8ub  nom.  Ex  parte  Shaw,  36 
L.  ed.  770,  12  Sup.  Ct.  Rep.  935;  Field  v. 
Adreon,  7  Md.  209. 

Tax  laws  are  not  subject  to  a  strict  con- 
struction but  are  regarded  as  being  remedial 
in  their  nature  in  imposing  upon  each  per- 
son his  portion  of  the  burdens  of  govern- 
ment. 

State,  PauUaon,  Prosecutor,  v.  Taylor,  35 
N.  J.  L.  184;  Auditor  General  v.  Hutchin- 
son, 113  Mich.  245,  71  N.  W.  514;  Muirhead 
V.  8and^,  111  Mich.  4S7,  69  N.  W.  826; 
Clerk  V.  Motcyer,  5  Mich.  461;  United 
States  V.  Uodson,  10  Wall.  395,  19  L.  ed. 
5137;  VliquoVs  Champagne,  3  Wall.  114,  sub 
nom.  125  Baskets  of  Champagne  v.  United 
Spates,    18    L.    ed.    116;    Taylor   v.    United 


States,  3  How.  197,  11  L.  ed.  559;  United 
States  V.  S6  Barrels  of  High  Wines,  7 
Blatchf.  459,  Fed.  Cas.  No.  16,468. 

Long,  J.,  delivered  the  opinion  of  the 
court : 

Relator  is  a  citizen  of  this  state,  a  resi- 
dent of  the  city  of  St.  Clair,  and  the  owner 
of  a  number  of  shares  of  stock  of  the  New 
York  Central  &  Hudson  River  Railroad 
Company,  of  the  state  of  New  York.  He  i* 
assessed  upon  tlie  tax  roll  of  said  city  $50,- 
000  for  personal  property.  This  assessed 
valuation  includes  the  shares  of  stock  held  by 
him  in  said  railroad  company.  The  real  es- 
tate of  said  company,  and  its  capital  stock 
in  excesA  of  the  real  estate,  are  taxed  in  the 
state  of  New  York.  The  stock  owned  in  the 
state  of  New  York  is  not  taKed.  The  relat- 
or appeared  before  the  board  of  state  tax 


Kfribed  by  law  (art.  14,  |  11).  Mawachusettv 
(chap.  1,  i  1,  art.  4)  and  New  Hampshire  (pt. 
2,  art..  5)  clothe  their  respective  general  conrts 
with  power  and  authority  to  Impose  and  levy 
proportional  and  reasonable  assessments,  rates, 
And  taxes  upon  all  the  inhabitants  of,  and  resi- 
dents and  estates  within,  their  Jurisdictions. 

A  number  of  states  require  that  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying 
the  tax.  Colo.  art.  10,  f  3 ;  Del.  art.  8,  |  1 ; 
Ki&.  art.  7,  $  2,  H  1 ;.  Idaho,  art.  7,  f  5 :  Mo.  art. 
10,  8  3 ;  Mont.  art.  12,  |  11 ;  Pa.  art.  9,  $  1. 

A  few,  direct  taxation  or  taxes  upon  property 
to  be  uniform  or  equal  witliin  the  same  terri- 
tory. Ga.  art.  7.  |  2,  ^  1 ;  Ky.  S  171 ;  La.  art. 
203. 

Several  states  require  taxes  to  be  levied  and 
collei'ted  under  general  laws.  Colo.  art.  10,  9 
3 ;  Del.  art.  8,  J  1 :  Ga.  art.  7,  |  2,  •!  1 ;  Idaho, 
art.  7.  «  5 ;  Ky.  |171 :  Mo.  art.  10,  §  3 ;  Mont, 
art.  12,  9  11 ;  Pa.  art.  9,  i  1.  And  one,  property 
to  be  assessed  for  taxes  under  general  laws. 
N.  J.  art.  4,  H  7,  subd.  12. 

VI.  Incluaiveness  of  equal  rights,  privileges,  im- 
munities, and  protection  of  the  laws. 

The  first  attempt  at  a  comprehensive  defini- 
tion of  that  part  of  art.  4,  |  2.  of  the  Constitu- 
tion of  the  United  States  which  declares  that 
the  citizenfi  of  each  state  shall  be  entitled  to  all 
the  priviipges  and  immunities  of  cltlsens  of  the 
several  states,  was  made  by  Mr.  Justice  Wash- 
ington in  Corfieid  v.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3,230.  In  enumerating  some  of 
the  particular  privileges  and  immunities  of  cit- 
izens which  are  clearly  embraced  by  the  general 
description  of  privileges  deemed  to  be  funda- 
mental, he  includes  an  exemption  from  higher 
ttfxes  and  impositions  than  are  paid  by  the 
other  citizens  of  the  state. 

Attempt  will  not  be  made,  said  the  Supreme 
Court  of  the  United  States  afterwards,  to  de- 
fine the  words  "privileges  and  immunities."  or 
CO  specify  the  rights  which  they  are  intended 
to  seizure  and  protect,  beyond  what  may  be  nec- 
eKsary  to  the  decision  of  the  case  before  the 
court.  Beyond  doubt,  those  words  are  words 
of  very  comprehensive  meaning,  but  it  will  be 
sufficient  to  say  that  the  clause  plainly  and  un- 
mistakably secures  and  protects  the  right  of  the 
citizen  of  one  state  to  be  exempt  from  any 
higher  taxes  or  excises  than  are  Imposed  by  the 
Ntate  upon  its  own  citizens.  Ward  v.  Maryland. 
12  Wall.  418,  20  L.  ed.  449. 

Grant,  it  Mas  added,  that  states  may  impose 
discriminating  taxes  against  citizens  of  other 
states,  and  it  will  soon  be  found  that  the  power 
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conferred  upon  Congress  to  regulate  interstate 
commerce  Is  of  no  value,  as  the  unrestricted 
power  of  the  states  to  tax  will  prove  to  be  moi-e 
efficacious  to  promote  inequality  than  any  regu- 
lation which  Congress  can  pass  to  preserve  the 
equality  of  light  contemplated  by  the  Constitu- 
tion among  citizens  of  the  several  states.     Ibid. 

Inequality  of  burden,  it  was  further  said,  as 
well  as  the  want  of  uniformity  In  commercial 
regulations,  was  one  of  the  grievances  of  the 
citizens  under  the  confederation  :  and  the  new 
Constitution  was  adopted,  among  other  thlngR, 
to  remedy  those  defects  in  the  prior  system. 
Ibid. 

And,  again  :  The  people  of  the  several  states 
live  under  one  common  Constitution,  which  was 
ordained  to  establish  Justice,  and  which,  with 
the  laws  of  Congress  and  the  treaties  made  by 
the  proper  authority,  is  the  supreme  law  of  th«» 
land,  and  that  supreme  law  requires  equality  of 
burden,  and  forbids  discrimination  In  state  tax- 
ation when  the  power  Is  applied  to  citizens  of 
other  states.     Ibid. 

For  a  state  to  Impose  different  and  greater 
burdens  or  Impositions  on  the  property  of  citi- 
zens of  other  states  than  on  the  same  property 
belonging  to  its  own  subjects  would  directly  con- 
flict with  the  constitutional  provision  that  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  In  the 
several  states.  By  exempting  Its  own  citizens 
from  a  tax  or  excise  to  which  citizens  of  other 
states  were  subject,  the  former  would  enjoy  an 
immunity  of  which  the  latter  would  be  deprived. 
Oliver  v.  Washington  Mills.  11  Allen,  268. 

By  the  Constitution  of  the  United  States,  the 
citizens  of  each  state  are  entitled  to  ail  the 
privileges  and  immunities  of  citizens  of  the  sev- 
eral states,  and  that  means  that  the  citizens  of 
all  the  states  shall  have  the  peculiar  advantage 
of  acquiring  real  as  well  as  personal  property, 
and  that  that  property  shall  be  protected  and 
secured  by  the  laws  of  the  state  in  the  same 
mnnner  as  the  property  of  the  citizens  of  the 
state  is  protected.  It  means,  such  propertj 
shall  not  be  liable  to  nny  taxes  or  burdens  to 
which  the  property  of  citizens  Is  not  subject. 
Campbell  v.  Morris,  3  Harr.  &  M'H.  535. 

A  statute,  which,  in  effect,  exempts  from 
taxation  all  the  personal  estate  of  a  resident  of 
the  state  except  the  excess  in  value  of  such  fo- 
late over  debts  owing  beyond  the  owner's  non- 
taxable bonds,  stoclcs,  and  deposits ;  and  taxes 
a  nonresident's  property  circumstanced  the 
same  .  and  which,  in  so  far  as  it  does  this,  gives 
an  immunity  from  taxation  to  a  resident  that 
Ir  denies  to  a  nonresident, — discriminates  In 
favor   of   the   resident   against   the   nonresident 
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commisaioners  at  a  meeting  held  in  said  city 
August  20,  1900,  and  made  application  to 
have  said  assessment  reduced  by  reason  of 
the  fact  that,  as  the  property  and  franchises 
of  said  corporation  are  taxed  in  the  state  of 
New  York,  the  stock  is  not  taxable  in  this 
state.  The  board  refused  to  reduce  said  as- 
sessment, and  the  matter  is  presented  to 
this  court  upon  petition  for  mandamus  to 
compel  such  reduction. 

Tlie  questions  raised  by  the  parties  in- 
volve the  construction  of  certain  subdivi- 
sions ot  section  3831,  Comp.  Laws  1897. 
Those  provisions  are  as  follows:  "  For  the 
purposes  of  taxation,  personal  property  shall 
include:  .  .  .  (5)  All  goods,  chattels 
and  elFects  belonging  to  inhabitants  of  this 
state  situate  without  this  state,  except  that 
property  actually  and  permanently  invested 
in  business  in  another  state  shall  not  be  in- 


cluded. .  .  .  (7)  All  shares  in  corpora- 
lions  organized  under  the  laws  of  this  state 
when  the  property  of  such  corporations  lb 
not  exempt  or  is  not  taxable  to  itself,  or 
when  the  personal  property  is  not  taxed. 
.  .  .  (9)  All  shares  in  foreign  corpora- 
tions, except  national  banks,  owned  by  citi- 
zens of  this  state." 

It  is  contended  by  counsel  for  relator: 
1.  That  the  statute,  in  providing  for  taxa- 
tion on  foreign  stocks,  is  unconstitutional, 
in  that  it  is  not  uniform  and  equal.     The 
argument  is  that  because,  under  this  stat- 
I  ute.  an  indi\idual  holding  stock  issued  by  a 
I  domestic  corporation   which   pays  taxes  on 
.  its  capital  stock  is  not  taxed  on  such  indi- 
I  vidual  stock  so  held  by  him,  the  same  rule 
must  be  applied  to  persons  owning  stock  in 
I  a  foreign  corporation  whose  capital  stock  is 
'  taxed.     One  owning  shares  in  a  corporation 


taxpayer,  and  thus  denies  to  citizens  of  other 
states  an  Immunity  grranted  to  its  own  citizens. 
Such  discrimination  and  denial  are  clearly  for- 
bidden by  the  Constitution  of  the  United  States 
providing  that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states.  Sprague  v. 
Fletcher,  69  Vt.  60,  37  L.  R.  A.  840,  37  Atl. 
239. 

It  was  In  the  Slaughter-House  Cases,  16  Wall. 
76.  21  L.  ed.  394,  that  the  Supreme  Court  of  the 
United  States  was  first  called  upon  to  construe 
the  prohibition  in  the  14th  Amendment  against 
denying  the  equal  protection  of  the  laws :  but 
those  cases  involved,  not  a  question  of  taxation, 
but  an  exercise  by  the  state  of  Louisiana  of  the 
police  power. 

By  that  amendment  unequal  exactions  in 
every  form,  or  under  any  pretense,  are  absolute- 
ly forbidden,  and,  of  course,  unequal  taxation, 
for  It  is  in  that  form  that  oppressive  burdens 
are  usually  laid.  It  is  not  possible  to  conceive  of 
equal  protection  under  any  system  of  laws  where 
arbitrary  and  unequal  taxation  is  permissible. 
San  Mateo  County  v.  Southern  P.  R.  Co.  8  Sawy. 
238.  13  Fed.  722. 

The  prohibitions  of  that  amendment  protect 
the  citizen  against  a  denial  of  the  equal  protec- 
tion of  the  laws  and  a  deprivation  of  property 
without  due  process  of  law,  under  the  power  of 
taxation.  The  state  may  not  single  out  a  class 
of  citizens,  and  subject  that  class  to  oppressive 
discrimination  In  exercising  the  taxing  power, 
without  Infringing  upon  the  constitutional  guar- 
anties. Nashville,  C.  &  St,  L.  R.  Co.  v.  Taylor, 
86  Fed.  168. 

VII.  Status  of  corporations. 

a.  CitizeMhip. 

It  was  settled  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Paul  v.  Virginia, 
8  Wall.  168.  19  L.  ed.  357,  that  corporations  are 
not  citizens  within  the  meaning  of  the  provision 
In  the  Federal  Constitution  declaring  the  citi- 
zens of  each  state  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states  : 
that  that  provision  applies  only  to  natural  per- 
sons, members  of  the  body  politic,  owing  al- 
legiance to  the  state,  and  not  at  all  to  artificial 
beings  created  by  the  legislature,  and  possessing 
only  the  attributes  with  which  they  have  been 
endowed  by  the  legislature. 

The  soundness  of  this  decision  has  been  ap- 
proved, and  its  doctrine  adopted,  by  both  state 
and  Federnl  courts  generally.  Ducat  v.  Chi- 
cago. 48  111.  172.  95  Am.  Dec.  529,  Affirmed  in 
10  Wall.  410.  19  L.  ed.  972  :  Liverpool  &  L.  Life 
60  L.  R.  A. 


&  F.  Ins.  Co.  V.  Massachusetts.  10  Wall.  566, 
»uh  nom.  Liverpool  &  L.  Life  &  F.  Ins.  Co.  v. 
Oliver.  19  L.  ed.  1029 :  Pembina  Consol.  Silver 
Mln.  &  Mill  Co.  v!  Pennsylvania,  125  U.  S.  181. 
31  L.  ed.  650,  2  Inters.  Com.  Rep.  24.  8  Sup.  Ct. 
Rep.  737 ;  State  em  rel.  Curtis  v.  Brown  &  8. 
Mfg.  Co.  18  R.  I.  16,  17  L.  R.  A.  856,  25  Atl. 
246 ;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.  2  Paine, 
501,  Fed.  Cas.  No.  17,206 ;  Tatem  v.  Wright,  23 
N.  J.  L.  429 :  State  ex  rel.  Baltimore  &  O.  Teleg. 
Co.  V.  Delaware  &  A.  Teleg.  &  Teleph.  Co.  7 
Houst.  (Del.)  269,  81  Atl.  714;  Slaughter  v. 
Com.  13  Gratt.  767 ;  State  v.  Lathrop.  10  La. 
Ann.  3981  Phoenix  Ins.  Co.  v.  Com.  5  Bush,  68. 
96  Am.  Dec.  331 ;  Com.  v.  Milton,  12  B.  Men. 
212,  54  Am.  Dec.  622 :  Woodward-v.  Com.  9  Ky. 
L.  Rep.  670,  7  S.  W.  613 ;  Western  U.  Teleg.  Co. 
v.  Mayer.  28  Ohio  St.  521;  Scottish  Union  k 
Nat.  Ins.  Co.  v.  Herrlott.  109  Iowa.  606,  80  N. 
W.  665 ;  Utley  v.  Clark-Gardner  Lode  Min.  Co. 
4  Colo.  371. 

I  Neither  Is  a  corporation  a'  citizen  of  the 
I  United  States  within  the  meaning  of  that 
1  clause  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States  forbidding  the  states 
to  make  or  enforce  any  law  abridging  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States.  Insurance  Co.  v.  New  Orleans.  1  Woods, 
85.  Fed.  Cas.  No.  7.052.  (This  decision,  though 
open  to  destructive  criticism  upon  other 
grounds,  is  doubtless  sound  to  the  extent  of  the 
proposition  Just  stated.) 

b.  Personality. 

1.  Within  the  l^th  Amendment. 

While  corporations  are  not  citizens,  they  are 
persons  to  whom  the  states  are  not  at  liberty 
to  deny  the  equal  protection  of  the  lawa  This 
is  now  well  settled,  but,  as  the  proposition  has 
not  commanded  the  same  unreserved  acceptance, 
and  sometimes  has  been  denied,  it  will  be  well 
to  refer  to  the  cases  by  more  than  their  titles. 

Corporations  are  persona  to  whom  a  state 
cannot  deny  the  equal  protection  of  its  laws 
without  coming  in  conflict  with  the  14th  Amend- 
ment of  the  United  States  Constitution.  Santa 
Clara  County  v.  Southern  P.  R.  Co.  118  U.  S. 
304,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132. 

Under  the  designation  of  "person**  In  that 
clause  of  the  14th  Amendment  inhibiting  states 
from  depriving  any  person  within  their  Jurisdic- 
tion of  the  equal  protection  of  the  laws,  there 
Is  no  doubt  that  a  private  corporation  Is  in- 
cluded. Pembina  Consol.  Silver  Min.  &  Mill.  Co. 
V.  Pennsylvania,  125  U.  S.  181,  81  L.  ed.  650,  2 
Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737. 

Corporations  are  persons  within  the  meaning 
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is  substantially  the  owner  of  an  aliquot  part 
of  the  property  of  the  corporation,  although 
the  legal  title  to  such  property  is  vested  in 
the  corporation,  and  not  in  him.  The  value 
•of  his  shares  can  never  vary  greatly  from 
the  value  of  the  property  they  represent. 
This  is  as  true  of  shares  of  stock  in  foreign 
•corporations  as  in  those  of  domestic  corpo- 
rations. The  law  taxes  both,  with  the  ex- 
ception  of  cases  where  the  property  of  the 
-corporation  is  taxed  in  this  state.  Stated 
thus  (and  this  is  the  effect  of  subdivisions 
7  and  9,  taken  together),  there  is  no  want 
of  uniformity  of  method  or  rule;  and  there 
is  no  impropriety  in  thus  stating  it,  for  the 
-constitution  cannot  be  supposed  to  have 
been  framed  with  a  view  to  what  other 
states  might  do.  It  has  no  jurisdiction  over 
•corporations  of  other  states;  and  when  its 
citizens  embark  in  foreign  corporate  enter- 


prises, and  pay  money  to  them,  taking  cer- 
tificates of  stock  therefrom,  this  state  can- 
not tax  the  property  of  such  corporation  in 
its  possession  outside  of  this  state.  Yet, 
substantially,  its  citizens  have  as  much 
property  as  l^efore;  and,  if  not  taxed  in  an- 
other state,  there  is  no  reason  why  it  should 
not  be  taxed  here,  like  the  stock  of  domestic 
corporations.  The  state  has  said,  in  effect, 
to  its  citizens,  **If  you  invest  your  property 
in  corporations,  you  shall  be  taxed  upon  the 
shares,  except  where  the  property  of  the  cor- 
poration is  taxed  to  the  corporation  by  this 
state."  We  may  doubt  the  abstract  justice 
of  this;  but  we  believe  the  state  has  the 
power  to  tax  the  shares  of  residents  in  for- 
eign corporations,  and  that  this  power  is 
not  affected  by  the  action  of  another  state 
in  imposing  taxes  upon  the  corporations. 
Michigan  owes  much  to  the  investment  of 


of  the  14th  Amendment.  Missouri  P.  R.  Co.  v. 
Mackey.  127  U.  S.  205,  32  L.  ed.  lOT,  8  Sup.  Ct. 
Rep.  1161. 

It  is  contended  by  counsel,  as  the  basis  of  his 
ar^ment,  and  we  admit  the  soundness  of  his 
position,  that  corporations  are  persons  within 
the  Ist  Rection  of  the  14th  Amendment  of  the 
-Constitution  of  the  United  States,  forbidding 
the  denial  by  a  state  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws. 
Minneapolis  &  St.  L.  R.  Co.  v.  Beckwith,  129 
C.  S.  26,  32  L.  ed.  585.  9  Sup.  Ct.  Etep.  207. 

It  is  conceded  that  corporations  are  persons 
within  the  meaning  of  the  14th  Amendment  to 
the  United  States  Constitution  forbidding  states 
from  depriving  any  person  within  their  Jurisdic- 
tion of  the  equal  protection  of  the  laws.  Home 
Ins.  Co.  V.  New  York,  134  U.  S.  594,  33  L.  ed. 
1025,  10  Sup.  Ct.  Rep.  593. 

Private  corporations  are  persons  within  the 
meaning  of  the  14th  Amendment,  and  as  such 
may  not  be  denied  the  equal  protection  of  the 
laws.  Charlotte,  C.  &  A.  R.  Co.  v.  Glbbes,  142 
U.  S.  886,  85  L.  ed.  1051,  12  Sup.  Ct.  Rep.  255 : 
•Oovin^rton  ft  L.  Twnp.  Road  Co.  v.  Sandford, 
164  U.  S.  578.  41  L.  ed.  560,  17  Sup.  Ct.  Rep. 
198 ;  United  States  v.  Northwestern  Exp.  Stage 
Transp.  Co.  164  U.  S.  686,  41  L.  ed.  599,  17 
Sup.  Ct.  Rep.  206. 

It  Is  well  settled  that  corporations  are  per- 
sons within  the  provisions  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150. 
41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255,  Reversing 
«7  Tex.  19,  26  S.  W.  985. 

The  rights  and  securities  guaranteed  to  per- 
sons by  the  14th  Amendment  to  the  Constitution 
of  the  United  States  cannot  be  disregarded  in 
respect  of  the  artificial  entitles  called  corpora- 
tions, any  more  than  they  can  be  in  respect  of 
the  Individuals  who  are  the  equitable  owners  of 
the  property  belonging  to  such  corporations.  A 
state  has  no  more  power  to  deny  to  corporations 
the  equal  protection  of  the  laws  than  it  has  to 
•deny  It  to  Individual  citizens.     Jhid. 

It  Is  well  settled  that  a  corporation  is  a  per- 
■son  within  the  meaning  of  the  14th  Amendment 
to  the  United  States  Constitution;  that  it  Is 
•entitled  to  the  equal  protection  of  the  laws ;  and 
that  no  state  can  to  any  extent  deny  it.  School- 
craft V.  Louisville  ft  N.  R.  Co.  92  Ky.  233,  suh 
II om.  Louisville  Safety  Vault  &  T.  Co.  v.  Louis- 
ville ft  N.  R.  Co.  14  L.  R.  A.  579,  17  S.  W.  567. 

That  corporations  are  persons  within  the 
'meaning  of  the  1st  section  of  the  14th  Constl- 
-tutlonal  Amendment,  and  that  they  may  invoke 
the  benefit  of  those  provisions  of  the  Constitu- 
tion which  guarantee  to  persons  the  enjoyment 
«0  L.  R.  A. 


of  property,  or  afford  them  the  means  for  Its 
protection,  or  prohibit  legislation  injuriously  af- 
fecting it,  has  been  emphatically  affirmed  in 
comparatively  recent  cases.  Hammond  Beef  ft 
Provision  Co.  v.  Best,  91  Me.  431,  42  L.  R.  A. 
528.  40  Atl.  338. 

Corporations,  as  well  as  individuals,  are  en- 
titled to  the  equal  protection  of  the  laws  under 
the  14th  Amendment.  Luman  v.  Hutchens 
Bros.  Co.  90  Md.  14,  46  L.  R.  A.  393,  44  Atl. 
1051. 

A  corporation  is  a  person  within  the  meaning 
of  the  14th  Amendment  to  the  United  States 
Constitution.  Knoxville  ft  O.  R.  Co.  v.  Harris,  99 
Tenn.  684.  53  L.  R.  A.  921,  43  S.  W.  115. 

It  follows  from  the  foregoing  that  the  decision 
In  Insurance  Co.  v.  New  Orleans,  1  Woods,  85, 
Fed.  Cas.  No.  7,052,  that  only  natural  persons 
are  embraced  in  the  clause  of  the  14th  Amend- 
ment to  the  Federal  Constitution  forbidding  any 
state  to  deny  to  any  person  within  its  Jurisdic- 
tion the  equal  protection  of  the  laws,  and  that 
corporations  are  not  Included;  and  the  like  de- 
cision In  State  ex  reL  Curtis  v.  Brown  ft  S.  Mfg. 
Oo.  18  R.  I.  16,  17  L.  R.  A.  856,  25  Atl.  246.— 
are  both  against  the  whole  current  of  authority, 
and  must  be  condemned  as  unsound. 

It  was  held  in  Central  P.  R.  Co.  v.  State  Bd. 
cf  Equalization,  60  Cal.  35,  that  a  corporation 
was,  not  a  person  within  the  meaning  of 
the  14th  Amendment  forbidding  states  to  deny 
to  any  person  within  their  Jurisdiction  the 
equal  protection  of  the  laws ;  but  that  case  is 
thoroughly  discredited. 

It  was  expressly  disapproved  on  this  point  In 
San  Mateo  County  v.  Southern  P.  R.  Co.  8  Sawy, 
238.  13  Fed.  722,  and  was  reversed  In  Califor- 
nia V.  Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed. 
150,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep. 
1073,  although.  In  reversing,  the  Supreme  Court 
of  the  United  States  refused  to  express  itself 
concerning  the  repugnancy  of  the  statute  in- 
volved to  the  14th  Amendment  as  a  denial  of 
the  equal  protection  of  the  laws.  It  was  sub- 
sequently overruled  in  San  Benito  County  v. 
Southern  P.  R.  Co.  77  Cal.  520,  19  Pac.  827. 

2.  Within   statutes. 

It  was  and  is  a  logical  necessity  to  hold  cor- 
porations to  be  persons  within  the  14th  Amend- 
ment, so  as  to  be  entitled  to  the  equal  protec- 
tion of  the  laws  in  respect  of  the  burdens  of  tax- 
ation, because  the  courts  generally  hold  them  to 
be  persons  within  the  taxing  statutes.  For  the 
illumination  cast  upon  this  point,  the  reader 
will  pardon  a  brief  digression  to  the  cases  of 
this  character. 
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foreign  money  in  her  corporations  which 
she  taxes,  and  it  is  probably  to  her  interest 
that  moneys  so  invested  be  not  taxed  again 
elsewhere;  but  she  is  powerless  to  prevent 
it,  though  it  goes  without  saying  that  the 
propei-ty,  in  ellect,  is  taxed  twice.  There 
are  the  questions  of  policy  and  abstract 
justice  involved,  both  protesting  against 
double  taxation ;  but  the  legislatures  of  the 
states  are  judges  of  both  policy  and  propri- 
ety, so  long  as  the  constitutions  have  not 
forbidden  it,  and  the  weight  of  authority 
supports  the  claim  that,  in  the  absence  of 
clear  and  express  prohibition,  they  have  not. 
In  the  case  of  Youngblood  v.  Sexton,  32 
Mich.  406,  20  Am.  Rep.  654,  a  tax  was  ob- 
jected to  as  violating  the  constitutional  rule 
of  equality  and  uniformity.  It  was  said: 
"If  the  precise  point  here  is  that  the  tax  is 
unequal  and  unjust  because  it  is  not  levied 


in  proportion  to  the  business  done,  then  the 
objection  is  without  force.  It  may  possibly 
be  true  that  an  apportionment  according  to* 
the  business  done  would  have  been  more 
just,  but  a  question  of  this  nature  concerns- 
the  legislature,  and  not  us.  Courts  cannot 
annul  tax  laws  because  of  their  operating 
unequally  and  unjustly.  If  they  could,  they 
might  defeat  all  taxation  whatsoever,  for 
there  never  yet  was  a  tax  law  that  was  not 
more  or  less  unequal  and  unjust  in  its  prac- 
tical workings.  .  .  .  Apportionment  of 
taxation  is  purely  a  legislative  function."* 
In  Insuratwe  Co,  v.  Sew  Orleans,  1  Woods, 
89,  Fed.  Gas.  No.  7,052,  it  was  said:  "This^ 
is  a  suit  for  $1,000  tax  on  a  foreign  insur- 
ance company  not  chartered  in  this  state^. 
hut  transacting  business  therein.  .  .  . 
It  is  resisted  on  the  ground  that  the  same 
statute  imposes  a  tax  of  but  five  hundred 


A  domestic  corporation  is  within  a  general 
statute  declaring  all  property  in  the  state,  and 
all  personal  property  belonging  to  the  inhab- 
its nts  thereof,  liable  to  taxation,  unless  other- 
wise specially  provided,  and  thereunder  is  liable 
for  a  personal  property  tax  assessed  in  the  city 
where  it  has  its  principal  office.  Tripp  v.  Mer- 
chants' Mnt.  F.  Ins.  Co.  12  R.  I.  435. 

A  foreign  Insurance  company  having  within  a 
city  an  established  agency  for  the  transaction  of 
its  business  is  an  inhabitant  of  such  city,  so  as 
to  be  subject  to  taxation  upon  Its  business 
therein  carried  on  under  an  ordinance  imposing 
a  license  tax  passed  In  pursuance  of  a  power  In 
the  municipal  charter  to  make  such  assessments 
on  the  inhabitants,  or  those  who  hold  taxable 
property  In  the  city,  as  may  seem  expedient. 
Home  Ins.  Co.  v.  Augusta.  .50  Ga.  530. 

But  a  foreign  corporation  with  an  office  in  the 
state  is  not  within  a  statute  thereof  providing 
that  all  personal  property  within  or  without  the 
commonwealth  shall  be  assessed  to  the  owner 
thereof  In  the  city  or  town  where  he  is  an  in- 
habitant on  a  stated  date.  A  corporation  Is  an 
inhabitant  only  at  its  domicil  in  its  own  state. 
Boston  Invest.  Co.  v.  Boston,  158  Mass.  401,  33 
i\.   K.  580. 

•■It  was  decided  by  this  court,  in  the  case  of 
The  Clinton  Woolen  and  Cotton  Manufacturing 
Co.  V.  Morse  &  Bennet  (October  Term,  1817), 
that,  under  the  act  for  the  assessment  and  col- 
lection of  taxes,  corporations  are  liable  to  be 
taxed  for  property  owned  by  them  :  yet,  the  act 
speaks  only  of  persons  liable  to  be  assessed,  and 
the  term  'corporation'  is  not  used  at  all."  Peo- 
ple (J*  rvl.  Atty.  (ien.  v.  L'tica  Ins.  Co.  15  Johns. 
358.  8  Am.  l>ec.  243. 

A  banking  corporation  is  within  a  statute  em- 
powering the  village  in  which  it  Is  located  to 
Assess  taxes  for  municipal  public  purposes  upon 
the  Inhabitants  and  freeholders  thereof.  On- 
t.irlo  Bank  v.  Bunnell.  10  Wend.  186. 

A  foreign  coi-porotlon  Is  within  a  statute  pro- 
viding that  all  persons  doing  business  within 
the  state,  who  are  not  residents,  shall  be  as- 
nessed  and  taxed  upon  all  sums  Invested  in  said 
business  the  same  as  if  residents.  Smyth  v.  In- 
ternational Life  Assur.  Co.  35  How.  Pr.  126. 

A  statute  enacting  that  nil  persons  and  as- 
sociations doing  business  In  the  state  as  mer- 
chants, bankers,  or  otherwise,  and  not  residents 
thereof,  shall  be  assessed  and  taxed  on  all  sums 
Invested  In  any  manner  In  said  business  the 
same  as  If  they  were  residents :  and  that  said 
taxes  shall  be  collected  from  the  property  of 
the  firms,  persons,  or  associations  to  which  they 
severally  belong, — embraces  foreign  corpora- 
tions, which  are  accordingly  liable  to  local  taxa- 
00  L.  R.  A. 


tion.  People  ex  rel.  Thurber-Whyland  Oo.  v» 
Barker,  141  N.  Y.  118,  23  L.  R.  A.  95,  35  N.  E. 
1073. 

The  New  York  tax  law,  in  requiring  assessors 
to  set  down  all  taxable  personal  property  of 
each  person  after  deducting  his  debts,  and  to 
make  oath  that  the  assessment  roll  contains  a 
true  statement  of  such  personal  property  of 
each  person  named  in  it  above  his  debts,  em- 
braces a  corporation ;  and,  therefore,  corporate- 
debts  should  be  deducted  from  the  personal 
property  assessed  to  it  for  local  purposes.  Peo- 
ple €^  rel.  Cornell  S.  B.  Co.  v.  I>ederick,  161  N. 
\.  195.  55  N.  E.  927. 

A  statute  enacting  that,  if  any  person  whoite- 
duty  it  is  to  list  property,  or  make  a  return 
thereof  for  taxation  either  to  the  assessor  or 
county  auditor,  shall  in  any  year  or  years  make 
a  false  return  or  statement,  or  shall  evade  mak- 
ing a  return  or  statement,  etc.,  etc.,  embraces 
an  insurance  corporation.  Ohio  Farmers*  Ins. 
Co.  V.  Hai-d,  59  Ohio  St.  248,  52  X.  B.  635. 

A  railroad  corporation  is  within  a  statute 
enacting  that,  if  any  person  shall  neglect  or  re- 
fuse to  pay  any  tax  assessed  to  him,  the  town- 
ship or  city  treasurer,  as  the  case  may  t>e,  shall 
collect  the  same  by  seizing  the  personal  proper- 
ty of  such  person  to  an  amount  sufficient  to  pay 
such  tax.  fees,  and  charges  for  subsequent  sale. 
Chlciigo  &  X..  W.  R.  Co.  V.  Eilson.  113  Mich.  30, 
71  X.  W.  .324. 

A  statute  enacting  that,  if  any  person 'fail  or 
refuse  to  give  a  list  of  his  taxable  pit>perty 
when  legally  called  upon  for  that  purpose  by  the 
assessor,  or  give  a  false  or  fraudulent  list,  or 
refuse  to  give  the  amount  he  is  worth,  he  shall 
be  fined  and  otherwise  penalized;  that  when  it 
shall  be  known  to  the  sheriff  that  any  person 
has  failed,  etc.,  etc..  he  shall  report  such  person 
to  be  dealt  with,  fined,  and  taxed  as  delinquent, 
etc. ;  and  that  any  person  who  has  failed  to  give 
in  his  list  of  taxable  property  because  he  was 
not  called  upon  to  do  so  by  the  assessor  may, 
after  the  assessor  has  returned  his  tax  lMK>k, 
list  the  same,  etc.. — applies  to  railroad  corpora- 
tions. I^uisviUe  &  X.  R.  Co.  v.  Com.  85  Ky. 
198,  3  S.  W.  139  ;  Lincoln  County  Ct.  v.  Louis- 
ville &  X.  R.  Co.  3  Ky.  L.  Rep.  436. 

Indeed,  Kentucky  holds,  not  only  that  cor- 
porations are  persons  within  the  meaning  of  its 
tax  laws,  but  that  they  are  "white  folks."  Plne- 
vllle  Public  Graded  Schools  v.  Bell  County  Coke 
&  Improv.  Co.  96  Ky.  68,  27  S.  W.  862  :  Ellza- 
bethtown  DIst.  Public  School  v.  Louisville  ft  X. 
R.  Co.  17  Ky.  L.  Rep.  160.  30  S.  W.  620 :  Com. 
V.  Louisville  &  X.  R.  Co.  17  Ky.  L.  Rep.  991,  33 
S.  W.  204 

In  some  of  the  states,  whose  decisions  have 
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dollars  upon  an  insurance  company  incorpo- 
rated by  the  laws  of  the  state  and  transacting 
l>usine8s  therein.  The  defendant  contends  that 
the  distinction  made  between  these  two 
classes  of  cases  is  in  violation  of  article  14 
-of  the  state  constitution,  which  declares 
that  'taxation  shall  be  equal  and  uniform 
throughout  the  state.*  The  provision  of 
the  constitution  relied  on  by  the  defendant 
has  not  deprived  the  legislature  of  the  pow- 
<or  of  dividing  the  objects  oi  legislation  into 
-classes.  It  merely  obliges  the  legislature  to 
impose  an  equal  burden  upon  all  those  who 
find  themselves  in  the  same  class."  This 
doctrine  is  supported  by  State  v.  Lathrop. 
10  La.  Ann.  398;  Hughes  v.  Cairo,  92  111. 
-^39;  Lee  v.  Sturgea,  46  Ohio  St.  153,  2  L. 
K.  A.  656,  19  N.  E.  500;  Sturgea  v.  Carter, 
114  U.  S.  511,  29  L.  ed.  240,  5  Sup.  Ct.  Rep. 
1014;  GraJiam  v.  St.  Joseph  Tvrp.  67  Mich. 


652,  35  N.  W.  808.  We  think  the  determi- 
nation of  this  question  is  for  the  legislature, 
and  not  subject  to  review  by  the  courts. 
It  appears  from  the  statute  itself  that 
shares  in  foreign  corporations  are  taxed  in 
this  state  but  once,  and  the  shares  in  domes- 
tic corporations  or  their  representatives  are 
also  taxed.  The  question  of  the  effect  of 
statutes  of  foreign  states  cannot  be  consid- 
ered, nor  can  such  statutes  have  any  effect 
in  this  state  upon  the  question  of  the  uni- 
formity of  the  rules  of  taxation.  The  stock 
has  a  situs  in  this  state,  and  is  subject  to 
the  control  of  the  legislature  for  the  pur- 
pose of  taxation. 

2.  it  is  further  contended  by  counsel  for 
relator  that  the  law  of  1893  (section  3831, 
1  Comp.  Laws  1897 )  has  an  element  of  doubt 
and  uncertainty  in  it  as  to  the  intent  of  the 
legislature    to    include    such    property    for 


Just  been  cited,  general  statutes  provide  that 
ine  term  ^'persons"  In  their  enactments  shall  or 
may  apply  to  corporations. 

Till.  Excises  upon   franchises,  privileges,   and 
occupations. 

It  is  generally  conceded  that  corporate  fran- 
chises are,  for  the  purposes  of  taxation,  proper- 
ty. Gordon  v.  Appeal  Tax  Court,  3  How.  133, 
11  lu  ed.  529 ;  Wilmington  k  W.  R.  Co.  v.  Beld, 
13  Wall.  264,  20  L.  ed.  568 ;  New  Orleans  City 
^  L.  R.  Co.  V.  New  Orleans,  143  U.  S.  192,  36 
L.  ed.  121,  12  Sup.  Ct.  Rep.  406 ;  Stein  v.  Mo- 
bile. 17  Ala.  234 :  San  Jos^  Gas  Co.  v.  January, 
57  Cal.  614;  Spring  Valley  Waterworks  v. 
Schottler,  62  Cal.  69 ;  Porter  v.  Rockford,  R.  I. 
<&  St.  L.  R.  Co.  76  III.  561 ;  Buck  v.  Chicago  & 
A.  R.  Co.  86  111.  352 ;  Belleville  Nail  Co.  v.  Peo- 
ple, 98  III.  399 ;  Sterling  Gas  Co.  v.  Higby,  134 
111.  557,  25  N.  K.  660 ;  New  Orleans  v.  New  Or- 
leans City  &  L.  R.  Co.  40  La.  Ann.  587.  4  So. 
r»12 ;  New  Orleans  v.  Orleans  R.  Co.  42  La.  Ann. 
4.  7  So.  59  ;  Baltimore  v.  Baltimore  &  O.  R.  Co.  6 
Gill,  288,  48  Am.  Dec.  531 ;  Portland  Bank  v.  Ap- 
tborp,  12  Mass.  252;  Connecticut  Mut.  L.  Ins. 
Vo.  V,  Com.  133  Mass.  161;  Detroit  Citizens* 
Street  R.  Co.  v.  Detroit,  125  Mich.  673,  85  N. 
W.  96.  86  N.  W.  809;  State  Board  v.  Central  R. 
<'o.  48  N.  J.  L.  146,  4  Atl.  578 ;  Monroe  County 
5Jav.  Bank  v.  Rochester,  37  N.  Y.  367;  People 
ex  rel.  Panama  R.  Co.  v.  New  York  Tax  Comrs. 
104  N.  Y.  240,  10  N.  E.  437;  Coney  Island,  Ft. 
H.  &  B.  R.  Co.  V.  Kennedy,  15  App.  Dlv.  588, 
44  N.  Y.  Supp.  825;  South  Nashville  Street  R. 
Co.  V.  Morrow,  87  Tenn.  406,  2  L.  R.  A.  853,  11 
8.  W.  348 ;  Knoxville  &  O.  R.  Co.  v.  Harris,  99 
Tenn.  684,  53  L.  R.  A.  921,  43  S.  W.  115 ;  Gal- 
veston County  V.  Galveston  Wharf  Co.  72  Tex. 
557.  10  S.  W.  587;  Commercial  Electric  Light 
«  P.  Co.  V.  Judson,  21  Wash.  49,  57  L.  R.  A. 
78.  36  Pac.  829;  Edison  Electric  Illuminating 
Co.  V.  Spokane  County.  22  Wash.  168,  60  Pac. 
132 ;  Chehalis  Boom  Co.  v.  Chehalis  County,  24 
Wash.  135.  63  Pac.  1123 ;  Fond  du  Lac  Water 
<*o.  V.  Fond  du  Lac,  82*  Wis.  822.  16  L.  R.  A. 
4i81,  52  N.  W.  439;  State  ex  rel.  Milwaukee 
Street  R.  Co.  v.  Anderson,  90  Wis.  550,  63  N. 
W.  746. 

But,  while  corporate  franchises  are  a  species 
of  taxable  property,  privilege,  franchise,  and  oc- 
cupation taxes  do  not  fall  under  constitutional 
provisions  commanding  all  property  to  be  taxed 
<»qually  and  uniformly  according  to  its  value. 
Portland  Bank  v.  Apthorp.  12  Mass.  252 ;  Chlco- 
pee  V.  Hampden  County,  16  Gray,  38 :  Com.  v. 
People's  Five  Cents  Sav.  Bank,  5  Allen.  428: 
Oliver  V.  Washington  Mills,  11  Allen.  268; 
Hamilton  Mfg.  Co.  v.  Massachusetts.  6  Wall. 
<(0  L.  R.  A. 


632,  18  L.  ed.  904,  Affirming  12  Allen,  300; 
Provident  Inst,  for  Savings  v.  Massachusetts,  6 
Wall.  611,  18  L.  ed.  907;  Com.  v.  New 
England  Slate  &  Tile  Co.  13  Allen,  391; 
Com.  V.  Cary  Improvement  Co.  98  Mass. 
19 ;  Manufacturers'  Ins.  Co.  v.  Loud.  99 
Mass.  146,  96  Am.  Dec.  715 ;  Atty.  Gen.  v.  Bay 
State  Min.  Co.  99  Mass.  148,  96  Am.  Dec.  717 ; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Com.  133  Mass. 
161 ;  Boston  Mfg.  Co.  v.  Com.  144  Mass.  598. 
12  N.  B.  302 ;  Tremont  &  S.  Mills  v.  Lowell.  178 
Mass.  469,  59  N.  E.  1007 ;  State  v.  Western  U. 
Teleg.  Co.  73  Me.  518 ;  Somerswortb  Sav.  Bank 
V.  Somerswortb,  68  N.  H.  402,  44  Atl.  534; 
Standard  Underground  Cable  Co.  v.  Atty.  Gen. 
46  N.  J.  Eq.  270,  19  Atl.  733;  State.  Trenton 
Sav.  Fund  Society,  Prosecutor,  v.  Richards,  52 
N.  J.  L.  156,  18  Atl.  582 ;  Klttanning  Coal  Co. 
V.  Cora.  79  Pa.  100 :  Com.  v.  New  York,  L.  E.  ft 
W.  R.  Co.  145  Pa.  57,  22  Atl.  212,  236 :  Com. 
V.  Gcrmanla  Brewing  Co.  145  Pa.  83,  22  Atl. 
240 ;  Com.  v.  National  Oil  Co.  157  Pa.  516,  27 
Atl.  374  ;  Com.  v.  Mill  Creek  Coal  Co.  157  Pa. 
524,  27  Atl.  375 ;  Com.  v.  Sharon  Coal  Co.  164 
Pa.  304.  305,  30  Atl.  127.  128 :  Com.  v.  Delaware 
Sc  H.  Canal  Co.  1  Dauphin  Co.  Rep.  257  :  State 
V.  Philadelphia.  W.  &  B.  R.  Co.  45  Md.  361,  24 
Am.  Rep.  511 ;  Slaughter  v.  Com.  13  Gratt.  767 ; 
Norfolk  V.  Norfolk  Landmark  Pub.  Co.  95  Va. 
564,  28  S.  E.  939;  American  Harrow  Co.  v. 
Shaffer,  5  Inters.  Com.  Rep.  336,  68  Fed.  750 ; 
Singer  Mfg.  Co.  v.  Wright,  97  Ga.  114.  35  L.  R. 
A.  497,  25  S.  E.  249 ;  Singer  Mfg.  Co.  v.  Wright, 
33  Fed.  121 :  Mutual  Reserve  Fund  Life  Asso. 
V.  Augusta.  109  Ga.  73,  35  S.  E.  71:  Atlanta 
Nat.  BIdg.  &  L.  Asso.  v.  Stewart,  109  Ga.  80, 
35  S.  E.  73 ;  Western  U.  Teleg.  Co.  v.  State  Bd. 
of  Assessment,  80  Ala.  273,  60  Am.  Rep.  99. 
Reversed  on  other  points  in  132  U.  S.  472.  33 
L.  ed.  409,  2  Inters.  Com.  Rep.  726,  10  Sup. 
Ct.  Rep.  161 :  Capital  City  Water  Co.  v.  Mont- 
gomery County  Kd.  of  Revenue,  117  Ala.  303, 
23  So.  970 :  Phcenlx  Assur.  Co.  v.  Montgomery 
Fire  Department,  117  Ala.  631.  42  L.  R.  A. 
468,  23  So.  843  :  Phcenlx  Carpet  Co.  v.  State. 
118  Ala.  143.  22  So.  627;  Vlcksburg  Bank  v. 
Worrell,  67  Miss.  47,  7  So.  219:  Lafayette  v. 
Cummins,  3  La.  Ann.  673  :  State  v.  Lathrop.  10 
La.  Ann.  398 :  State  v.  Ogden.  10  La.  Ann.  402 : 
State  V.  Fosdick.  21  La.  Ann.  434  ;  Western  U. 
Teleg.  Co.  v.  Mayer.  28  Ohio  St.  521 :  Southern 
(;un  Co.  V.  Laylin,  06  Ohio  St.  578.  64  N.  E. 
564 :  Com.  v.  Milton,  12  B.  Mon.  212.  54  Am. 
Dec.  522  ;  Southern  Bldg.  &  L.  Asso.  v.  Norman. 
98  Ky.  294,  31  L.  R.  A.  41.  32  S.  W.  9r.2 : 
People  V.  Thurber,  13  111.  554 :  East  St.  Louis 
V.  Wehrung.  46  III.  392:  Ducat  v.  Chicago.  48 
111.   172.  95   Am.  Dec.  529;   Williams  v.   Rees, 
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taxation  in  this  state,  as  it  is  provided  by 
subdivision  5  that  personal  property  actu- 
ally and  permanently  invested  in  any  other 
stat«  shall  not  be  included,  while  subdivi- 
sion 9  includes  for  taxation  all  shares  in 
foreign  corporations  owned  by  citizens  of 
this  state,  except  national  bank  stocks.  It 
is  also  contended  that  it  was  the  in- 
tent of  the  legislature  to  provide  taxation 
upon  such  property  against  citizens  of  the 
state ;  that  it  is  evident  the  legislature  used 
the  word  "citizen"  in  its  restricted  sense, 
and  that  the  act  was  intended  to  provide 
taxation  against  a  citizen  of  the  state  resid- 
ing in  New  York  or  Ohio,  or  any  other  place 
outside  the  state, — one  who  returns  lor  the 
purpose  of  voting  at  elections,  but  resides  for 
the  most  part  in  foreign  jurisdictions;  that 
the  word  "citizen,*'  as  used  in  this  statute, 
was  intended  to  reach  a  large  classs  of  per- 

9  Biss.  405,  2  Fed.  882 :  Walker  v.  Springfield, 
94  III.  364  :  Banta  v.  Chicago.  172  111.  204,  40 
L.  R.  A.  611,  50  N.  E.  233  ;  Walcott  v.  People, 
17  Mich.  68;  Milwaukee  Fire  Department  v. 
Helfensteln,  16  Wis.  137  ;  Scottish  Union  &  Nat. 
Ids.  Co.  v.  Herrlott,  109  Iowa,  606,  80  N.  W. 
665 ;  American  Union  Exp.  Co.  ▼.  Ft.  Joseph, 
66  Mo.  675,  27  Am.  Rep.  382 ;  Washington  v. 
State,  13  Ark.  752;  Baker  v.  State,  44  Ark. 
134  :  Little  Rock  v.  Prather,  46  Ark.  479 ;  Ft. 
Smith  v.  Scruggs,  70  Ark.  549.  58  L.  R.  A.  921. 
69  S.  W.  679:  Leavenworth  v.  Booth,  15  Kan. 
627 ;  Denver  City  R.  Co.  v.  Denver,  21  Colo. 
350.  29  L.  R.  A.  608,  41  Pac.  826;  Ex  parte 
Cohn,  13  Nev.  424  ;  People  v.  Coleman,  4  Cal. 
46,  60  Am.  Dec.  581. 

The  lending  cases  In  point  bring  this  out  very 
clearly. 

A  statute  exacting  a  yearly  percentage  of  the 
capital  of  all  banks  is  not  a  tax.  but  an  excise 
or  duty  upon  a  commodity,  and.  therefore,  need 
not  be  proportionate,  as  the  Constitution  re- 
quires assessments,  rates,  and  taxes  to  be  when 
laid  upon  the  Inhabitants  and  estates  within 
the  commonwealth.  Portland  Bank  v.  Apthorp, 
12  Mass.  252. 

By  the  Massachusetts  Constitution,  the  legis- 
lature may  not  only  impose  and  levy,  on  condi- 
tion that  they  be  proportionate  and  reasonable, 
assessments,  rates,  and  taxes  upon  all  inhabitants 
of,  and  persons  resident  and  estates  lying  with- 
in, the  commonwealth,  but  it  may  also  raise  a 
revenue  under  the  power  conferred  to  impose 
and  levy  reasonable  duties  and  excises  upon 
commodities  and  other  things, —  from  other 
sources  of  emolument  and  profit  not  strictly 
called  property,  but  which  are  rather  to  be  con- 
sidered ae  the  means  of  acquiring  property.  An 
annual  percentage  charge  upon  the  capital  of 
all  banks  is  an  exercise  of  this  latter  power. 
iNrf. 

The  statute  requiring  every  domestic  savings 
bank  and  institution  to  pay  the  state  a  tax  on 
Hccount  of  its  depositors,  of  a  stated  percent- 
age on  the  amount  of  its  deposits,  to  be  assessed 
semlannnally  on  the  average  of  deposits  during 
the  preceding  half  year,  imposes  a  duty  or  ex- 
cise upon  a  commodity,  viz.,  the  privilege  or 
franchise  of  the  institution  :  and,  hence,  is  not 
repugnant  to  the  constitutional  provision  re- 
quiring the  imposition  and  levy  of  proportional 
aod  reasonable  assessments,  rates,  and  taxes. 
This  is  plain,  because  the  charge  is  against  the 
corporation,  whose  franchise  may  be  taken 
away  if  it  does  not  pay  ;  it  Is  not  laid  upon 
Individual  deposits,  but  upon  the  average  aggre- 
gate ascertained  periodically,  and,  hence,  is 
measured  by  the  extent  the  corporation  has 
60  L.  R.  A. 


sons  who  are  citizens  of  this  state  and  re- 
side elsewhere;  that,  under  the  constructiou 
contended  for  by  the  respondent,  all  citi- 
zens who  are  nonresidents  of  the  state  would 
escape  taxation.  It  is  claimed  that  the  con- 
struction contended  for  by  relator  is  made 
apparent  from  the  change  made  in  189S 
from  the  former  provisions  of  the  statute; 
that  the  statute  of  1889  (Act  No.  195)  pro- 
vided, as  did  the  law  of  1885,  for  taxa- 
tion upon  all  ships,  boats,  and  veaeeU  be- 
longing to  inhabitants  of  this  state,  whether 
at  home  or  abroad,  and  all  goods,  chattels, 
and  effectd  belonging  to  inhabitants  of  thi9> 
state,  situate  without  this  state,  and  all 
shares  in  foreign  corporations  except  na- 
tional banks  owned  by  inhabitants  of  thi» 
state;  that  the  law  of  1889  used  the  word 
'inhabitant''  in  providing  for  taxation  upon 
personal  property ;  while  in  the  enactment  of 


used  its  franchise ;  and  because,  too,  by  another 
section  of  the  act  depositors  are  exempt.  Com. 
V.  People's  Five  Cents  Sav.  Bank,  5  Allen,  428. 
Under  that  Constitution,  it  has  uniformly 
been  held,  since  the  formation  of  the  govern- 
ment of  Massachusetts,  that  the  legislature  has 
power  to  impose  an  excise  upon  any  business  or 
calling  exercised  in  the  commonwealth,  and 
upon  any  franchise  or  privilege  conferred  by,  or 
exercised  within,  it.  An  act  requiring  every 
life  insurance  corporation  and  association,  do- 
mestic and  foreign  alike,  to  pay  annually  an 
excise  tax  of  an  amount  determinable  by  assess- 
ment upon  a  valuation  equal  to  the  aggregate 
net  value  of  all  policies  in  force  at  the  end  of 
the  year,  held  by  residents,  is  an  exercise  of 
such  power.  Such  an  act  is  constitutional,  al- 
though it  cannot  be  Justified  as  a  tax  upon  prop- 
erty under  the  power  to  impose  and  levy  pro- 
portionate and  reasonable  assessments,  rates,, 
and  taxes.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Com.  133  Mass.  161. 

Every  excise  necessarily  must  finally  fall 
upon  and  be  paid  by  property,  and  so  may  be 
indirectly  a  tax  upon  property.  But  the  legis- 
lature clearly  intended  such  charge  as  an  excise, 
and  not  a  tax  upon  property.  It  is  not  in  terms 
laid  upon  the  property,  or  upon  the  policy  hold- 
ers; it  Is  the  corporation  which  Is  to  pay  It, 
and  which  is  exposed  to  the  penalties  for  non- 
payment. We  hold  it  to  be  what  the  legisla- 
ture has  declared  it  to  be. — an  excise  upon  a 
franchise  or  privilege  of  the  corporation.  It  is 
true  that  the  aggregate  net  value  of  outstand- 
ing policies  represents  debts  or  liabilities  of  the 
companies ;  so  does  the  capital  stock  of  a  cor- 
poration ;  and,  what  is  more  nearly  analogous 
I  to  these  cases,  so  do  the  deposits  of  a  savings 
I  bank :  but  this  Is  Immaterial  If  they  also  fur- 
nish a  fair  basis  by  which  to  estimate  the  value 
■  of  the  franchise  or  privilege  which  the  legisla- 
ture, in  its  discretion,  desires  to  subject  to  an 
excise.     Ihid. 

A  statute  requiring  every  telegraph  corpora- 
tion, company,  or  persop  doing  business  in  the 
state  to  pay  annually  a  state  tax  of  a  stated 
percentage  on  the  value  of  the  line  owned  with- 
in the  state,  including  all  poles,  wires,  insula- 
tors, office  furniture,  batteries,  and  instruments. 
Imposes  a  tax  upon  the  franchise  or  business  of 
telegraphing,  and  not  upon  the  property  of  those 
conducting  It ;  and,  hence,  is  not  within  a  con- 
stitutional requirement  that  all  taxes  upon  real 
and  personal  estate  assessed  by  authority  of 
the  state  must  be  apportioned  and  assessed 
equally  according  to  the  Just  value  thereof. 
State  V.  Western  U.  Teleg.  Co.  73  Me.  518. 
A  tax  upon  savings  banks  is  admitted  to  be- 


1901. 


Bacon  v.  Board  of  State  Tax  Combs. 


3:i5 


1893  this  word  was  eliminated  and  the  word 
"citizen"  substituted,  when  referring  to  stock 
in  foreign  corporations:  that  section  3831,  1 
Couip.  Laws  1897,  by  subdivision  5,  provides 
for  taxation  upon  all  goods,  chattels,  and 
effects  belonging  to  inhabitants  of  this  state 
situate  without  this  state,  except  that  prop- 
erty actually  and  permanently  invested  in 
business  in  any  other  state  shall  not  be  in- 
cluded: that  the  word  "inhabitants,"  as 
used  in  these  statutes,  reaches  all  persons 
who  are  residents  of  the  state,  while  the 
word  "citizen"  as  used  is  intended  to  reach 
a  class  of  persons  who  are  citizens  of  the 
state  and  reside  elsewhere ;  that  by  this  con- 
struction all  citizens  of  the  state  who  are 
nonresidents  of  the  state  could  be  taxed  un- 
der this  law,  while,  if  it  only  provided  that 
inhabitants  of  the  state  should  be  taxed, 
then  nonresident  citizens  would  escape  tax- 


ation. And  it  is  thus  insisted  that  the 
change  made  in  1893,  by  striking  out  the 
word  "inhabitant"  and  inserting  in  Ueu 
thereof  the  word  "citizen,"  was  made  to 
meet  this  situation.  It  is  claimed  that  un- 
der this  construction  a  rule  of  taxation  is 
provided  which  is  not  uniform,  as  it  does 
not  operate  upon  all  this  kind  of  property 
alike,  and  whether  it  is  taxable  or  nA 
depends  upon  who  is  the  owner  of  it. 
It  is  claimed  that  the  statute  does  not  pro- 
\ide  that  all  foreign  stock  shall  be  taxed; 
that  it  provides  only  for  the  taxation  of  stocks 
owned  by  citizens  of  the  state.  We  think 
this  contention  has  no  force,  and  that  it 
does  not  accord  with  the  plain  provisions  of 
subdivision  9.  We  think  the  legislature  in- 
tended to  use  the  word  "citizen"  as  synon- 
ymous with  "inhabitant"  or  "resident." 
As   was  said  in   McKenzie   v.   Murphy,  24 


nn  anomaly.  It  rests  upon  peculiar  grounds  of 
public  policy,  and  Is  universally  excepted  from 
tbe  ruie  of  equality  and  uniformity.  Boston, 
C.  ft  M.  R.  Co.  V.  State,  62  N.  H.  648 ;  Somers- 
worth  Sav.  Bank  v.  Somersworth,  68  N.  H.  402, 
44  Atl.  534. 

An  act  requiring  domestic  corporations,  with 
certHin  exceptions,  to  pay  a  yearly  license  fee 
or  tax  of  a  fraction  of  1  per  cent  on  the 
amount  of  their  capital  stock,  does  not  fall 
within  a  constitutional  provision  directing  prop- 
<  rty  to  be  assessed  for  taxes  under  general  laws 
and  by  uniform  rules  according  to  its  true  value. 
Such  a  tax  Is  manifestly  not  one  upon  property, 
but  a  tax  on  certain  corporations  by  way  of  a 
license  for  exercising  corporate  franchises,  and, 
although  laid  upon  capital  stock,  possesses  the 
legal  quality  of  a  license  or  franchise  tax. 
There  is  In  New  Jersey  no  constitutional  re- 
striction upon  the  power  of  the  legislature  to 
impose  such  a  tax.  Standard  Underground 
Cable  Co.  v.  Atty.  Gen.  46  N.  J.  Eq.  270,  19  Atl. 
733. 

A  tax  imposed  upon  a  savings  bank  under  a 
statute  requiring  all  such  institutions,  in  lieu 
of  all  other  taxes,  to  pay  an  annual  tax  on  the 
amount  of  their  deposits  of  a  specified  percent- 
age after  deducting  therefrom  available  funds 
on  hand  or  on  deposit  to  meet  current  payments 
or  expenses,  and  the  amount  invested  In  any 
securities  issued  by  any  county,  town,  township, 
or  city  in  the  state,  or  which  by  state  or  Federal 
laws  are  exempt,  and,  also,  the  cost  of  real  es- 
tate purchased  upon  foreclosure  and  subject  to 
taxes  the  same  as  other  like  property, — Is  not  a 
pirope'rty  tax,  nor  one  upon  anything  having  a 
certain  relation  to  property;  it  is  a  tax  upon 
the  bank  gauged  by  the  amount  of  its  deposits, 
—  Its  debts,  not  its  possessions, —  subject  to 
stated  deductions;  and,  therefore,  it  is  not 
affected  by  a  constitutional  mandate  that  prop- 
erty shall  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules  according  to  its  true 
value.  State,  Trenton  Sav.  Fund  Soc,  Prose- 
cutor, V.  Blchards;  52  N.  J.  L.  156,  18  Atl.  582. 

A  state  tax  laid  annually  upon  the  gross  re- 
ceipts of  all  domestic  steam  railroads  doing 
business  In  the  state  is  not  a  tax  upon  their 
property,  but  upon  their  franchises,  measured 
by  the  extent  of  their  business,  and,  hence,  not 
in  conflict  with  the  declaration  of  the  Maryland 
Bill  of  Rights  that  every  person  in  the  state,  or 
holding  property  therein,  ought  to  contribute 
his  proportion  of  the  public  taxes  for  the  sup- 
port of  the  government  according  to  his  actual 
worth  in  real  and  personal  property.  State  v. 
Philadelphia,  W.  &  B.  R.  Co.  45  Md.  361,  24 
Am.  Rep.  511. 
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A  statute  levying  a  percentage  tax  upon  the 
gross  receipts  of  every  telegraph,  telephone, 
electric  light,  and  express  company  derived  from 
business  done  by  it  in  the  state  is  not  in  con- 
flict with  provisions  in  the  state  Constitution 
requiring  all  taxes  levied  on  property  in  the 
state  to  be  assessed  in  exact  proportion  to  tlie 
value  of  such  property,  and  forbidding  the  legis- 
lature to  levy  in  any  one  year  a  greater  than  a 
stated  rate  of  taxation  on  the  value  of  taxable 
property  within  the  state,  because  such  a  tax  Is 
not  one  upon  property,  but  upon  occupations. 
Western  U.  Teleg.  Co.  v.  State  Bd.  of  Asaets- 
ment.  80  Ala.  273,  60  Am.  Rep.  99. 

This  case  was  reversed  in  132  U.  S.  472,  83 
L.  ed.  409,  2  Inters.  Com.  Rep.  726,  10  Sup.  Ct. 
Rep.  161,  but  the  reversal  went  upon  the  ground 
that.  In  its  application  to  the  Western  Union 
Telegraph  Company,  the  tax  was  In  conflict  with 
the  commerce  clause  of  the  United  States  Con- 
stitution. 

Constitutional  provisions  requiring  all  taxes 
levied  on  property  to  be  assessed  in  exact  pro- 
portion to  the  value  thereof,  and  that  the  prop- 
erty of  private  corporations,  associations,  and 
Individuals  shall  be  forever  taxed  at  the  same 
rate,  do  not  Inhibit  the  legislature  from  levying 
an  occupation  or  a  privilege  tax  upon  corpora- 
tions or  business,  and  measuring  the  amount 
thereof  by  the  gross  receipts.  Capital  .  City 
Water  Co.  v.  Montgomery  County  Bd.  of  Reve- 
nue, 117  Ala.  303,  23  So.  970. 

The  fact  that  such  a  tax  is  a  percentage  of 
the  gross  receipts  above  current  expenses  does 
not  make  it  a  tax  upon  income,  and  therefore 
upon  property,  and  thus  bring  It  within  such 
constitutional  limitations.     Ihid, 

The  court  reached  its  conclusion  by  reasoning 
that  state  Constitutions  were  restraining  acts, 
not  enabling  ones,  and,  hence,  legislatures  had 
plenary  power,  in  the  absence  of  specific  restrict 
tlons,  to  tax  anything  and  everything  they 
chose ;  that  license  exactions  are  not  taxes, 
nor  ore  privilege  or  occupation  taxes  taxes  upon 
property.  That  the  power  to  tax  property  was 
the  only  one  limited  in  respect  of  taxation.  All 
other  taxes  might  be  laid  ad  Ubitum.    IlHd. 

A  municipal  ordinance  imposing  a  license  tax 
sanctioned  by  penalties  under  a  power  given  a 
city  in  its  charter  to  levy  and  collect  a  license 
tax  on  fire  or  life  insurance  companies  or 
agencies,  and  to  impose  fines,  penalties,  and  for- 
feitures for  the  breach  of  any  ordinance,  is  not 
repugnant  to  a  constitutional  command  to  the 
legislature  to  provide  an  equal  and  uniform  rate 
of  assessment  and  taxation.  Leavenworth  v. 
Booth,  15  Kan.  627. 

Bven  cases  wherein  a  tax  was  annulled  be- 
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Ark.  159 :  *'Tlie  word  'citizen'  is  often  used 
in  common  conversation  and  writing  as 
meaning  only  inhabitant,  a  resident  of  a 
town,  state,  or  county,  without  any  impli- 
cation of  political  or  civil  privileges/*  In 
l^tate  ex  rel.  0wen8  v.  Trustees  of  Secti<m 
29,  11  Ohio,  24,  it  was  said:  "Here  a  ques- 
tion is  raised  as  to  the  meaning  of  the  word 
'citizen'  as  used  in  this  connection.  That 
this  word  does  not  always  mean  one  and  the 
same  thing  is  clear.  Thus  we  speak  of  a 
person  as  a  citizen  of  a  paiticular  place, 
when  we  mean  nothing  more  by  it  than  that 
he  is  a  resident  of  that  place.  When  we 
speak  of  a  citizen  of  the  United  States,  we 
mean  one  who  was  born  within  the  limits 
of,  or  has  been  naturalized  by  the  laws  of, 
the  United  States.  It  can  hardly  be  be- 
lieved that  the  legislature,  in  using  the  word 
'citizen'  in  this  statute,  intended  to  make  a 


distinction  between  native  or  naturalized 
citizens  and  resident  aliens."  We  think  it 
was  not  intended  by  the  legislature  to  limit 
the  word  to  persons  who  are  actually  citi- 
zens in  a  political  sense.  A  liberal  con- 
struction must  be  given  to  the  tax  laws  for 
public  purposes.  Mr.  Justice  Grant  said  in 
Auditor  Oenei-al  v.  Hutchinson,  113  Mich. 
245,  71  N.  W.  514:  "Tax  laws  should  be 
liberallv  construed."  See  also  United 
States  V.  Hodson,  10  Wall.  395,  19  L.  ed. 
937 :  United  States  v.  Taylor,  104  U.  S.  216, 
20  L.  ed.  721. 

3.  One  other  question  is  raised.  It  is 
claimed  that  the  taxation  of  relator's  stock 
is  in  contravention  of  section  1,  art.  4,  of 
the  Constitution  of  the  United  States,  which 
provides  that  "full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords and  judicial  proceedings  of  every  other 


cause  of  Its  repugnancy  to  uniformity  and  equal- 
ity provisions  frequently  illustrate  the  same 
principle,  wholly  irrespective  of  whether,  indi- 
v^duelly,  they  were  well  decided,  since  in  the 
main  they  go  upon  the  ground  that  the  chal- 
lenged exaction  rested, .  despite  its  form,  upon 
property  rather  than  privilege. 

In  the  two  cases  of  State  v.  South  Carolina 
K.  Co.  and  State  v.  Northeastern  R.  Co.  4  S.  C. 
N.  S.  370,  a  statute  imposing  a  state  tax  upon 
railroads,  graduated  in  amount  according  to  the 
length  of  the  main  trades  and  branches,  was 
held  unconstitutional  for  violation  of  the  provi- 
sions respecting  the  uniformity  and  equality  of 
property  ad  valorem  taxation.  The  overturned 
statute  was  entitled,  An  Act  to  Provide  for  a 
(jeneral  License  Law.  The  court  said :  "The 
section  ...  on  which  the  indictments  are 
founded  adjusts  and  fixes  the  amount  to  be  paid 
Into  the  treasury  by  the  length  of  the  road.  It 
is  a  tax  imposed  on  the  road  as  property.  It  is 
not  laid  on  its  Income,  or  any  franchise  or  priv- 
ilege, but  measured  solely  by  the  'length  of  the 
main  tmck  and  branches.'  .  .  .  So  far  as 
the  provisions  of  the  act  seel£  to  malce  railroad 
companies  amenable  to  it  in  the  way  and  man- 
ner it  proposes,  it  is  unconstitutional  and  void. 
Tiie  conclusion  is  so  clear  and  undeniable  that 
we  shall  content  ourselves  with  a  mere  refer- 
ence to  the  clauses  of  the  Constitution  which 
forbid  the  levy  of  any  tax  on  property  except 
in  proportion  to  its  value." 

One  must  regret  that  the  court  did  not  spend 
a  little  time  in  demonstrating  that  the  statute 
sub  judice  did  Imipose  a  property,  and  not  a 
franchise,  tax.  The  real  nature  of  the  tax  was 
the  crux  of  the  case.  If  It  really  was  a  fran- 
chise tax,  it  could  as  well  be  measured  by  mile- 
age as  by  any  other  standard. 

A  state  law  levying  a  tax  upon  the  gross  re- 
ceipts of  foreign  insurers  against  fire  losses  and 
water  perils,  as  a  property  tax  pure  and  simple, 
and  not  as  a  license  tax  or  condition  upon 
which  such  foreigners  are  permitted  to  do  busi- 
ness within  the  state,  no  matter  by  what  name 
*t  may  be  called  by  the  legislature,  when  no  tax 
is  laid  upon  the  gross  receipts  of  domestic  in- 
surers or  of  any  other  Iclnd  of  business, — Is  void 
for  want  of  conformity  to  constitutional  re- 
quirements of  equality  and  uniformity  of  taxa- 
tion. Parker  v.  North  British  &  M.  Ins.  Co.  42 
Lu.  Ann.  428,  7  So.  599. 

In  the  case  of  Crow  v.  State.  14  Mo.  237, 
Birch.  J.,  was  of  the  opinion  that  a  statute  r^ 
quiring  merchants  to  pay  a  license  tax  graduated 
according  to  their  sales  when  they  sell  merchan- 
dise not  grown,  produced,  or  made  within  the 
fetate  conflicted  with  the  provision  in  the  state 
60  L.  R.  A. 


Constitution  requiring  all  property  to  be  taxed 
ad  valorem.  He  held  that  the  statute  laid 
a  property  tax  no  matter  what  It  was  called, 
and  that  the  constitutional  prohibition  could 
not  be  escaped  by  calling  it  a  license.  While 
Nap  ton,  J.,  who  dissented,  did  so  on  the  ground 
that  the  tax  in  question  was  a  license,  and  not 
a  tax  upon  property,  and,  therefore,  was  not 
affected   by  the  constitutional  provision   cited. 

A  statute  taxing  railroad  cars  not  owned  by 
operating  railroads,  but  running  within  the 
state,  when  the  burden  of  the  tax  rests  upon 
the  cars  themselves,  and  not  upon  their  owners, 
however  complicated  and  ingenious  the  method 
devised  for  assessing  and  levying  the  charge, 
imposes  a  property  tax,  and  not  a  license  or 
privilege  tax ;  and,  when  the  tax  is  a  specific 
percentage  upon  the  aggregate  assessment  and 
valuation  of  such  cars  greatly  in  excess  ot  the 
rate  of  tax  on  property  as  limited  by  the  Con- 
stitution, it  is  void.  State  ex  rel.  Armour 
I*acklng  Co.  v.  Stephens,  146  Mo.  662,  48  S.  W. 
929. 

In  the  note  in  this  series  on  the  Toifation  of 
corporate  franoMacs  in  the  United  States  (div. 
VI.).  Louisville  Tobacco  Warehouse  Co.  v.  Com. 
(Ky.)  57  L.  R.  A.  33,  are  collated  the  case« 
dealing  with  the  question  whether  or  not  a 
given  tax  was  one  upon  property  or  an  excise 
upon  a  privilege  or  franchise;  and  in  the  note 
on  the  Taxation  of  capital  stock  of  corporations 
in  the  United  States,  to  State  Bd.  of  Equalisa- 
tion V.  People  (111.)  58  L.  R.  A.  513.  are  dis- 
cussed the  cases  wherein  a  disputed  tax  was,  on 
the  one  hand,  laid  directly  upon  capital  stocic 
as  the  sum  of  the  corporate  possessions,  and 
was,  therefore,  a  tax  on  property,  or,  on  the 
other  hand,  was  laid  primarily  upon  the  corpo- 
ration on  account  of  its  franchises,  privileges, 
business,  etc.,  and  was,  therefore,  an  excise,  li- 
cense, or  privilege  tax  In  which  capital  stock 
was  merely  resorted  to  as  a  standard  of  meas- 
urement. From  what  has  been  said  and  here- 
after appears  in  this  note,  and  from  the  state- 
ments  In  the  two  notes  Just  mentioned,  it  will 
be  manifest  that  in  all  cases  the  rule  of  uni- 
formity and  equality  of  taxation  has  or  has  not 
application  once  the  nature  of  the  tax  is  deter- 
mined. If  the  tax  be  one  upon  property,  even 
upon  intangible  property, — upon  a  franchise  as 
property, — it  will  apply.  If  the  tax  be  a  priv- 
ilege tax  pure  and  simple,  it  will  not  apply. 
The  controversy  in  any  particular  case  ever 
turns  upon  the  nature  of  the  tax.  The  prin- 
ciple is  generally  conceded. 

In  Hamilton  Mfg.  Co.  v.  Massachusetts,  6 
Wall.  632,  18  L.  ed.  904,  and  Provident  Inst, 
for  Savings  v.  Massachusetts.  6  Wail.  611,  18 
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state."  This  contention  cannot  be  sus- 
tained. In  Bonaparte  v.  Baltimore  City 
Appeal  Tax  Ct.  104  U.  S.  592,  26  L.  ed.  845, 
the  question  the  court  was  asked  to  decide 
was  whether  the  registered  public  debt  of 
one  state,  exempt  from  taxation  by  the  debt- 
or state,  or  actually  taxed  there,  is  taxable 
by  another  state,  when  owned  by  a  resident 
-of  the  latter  state.  The  court  said:  "We 
know  of  no  provision  of  the  Constitution  of 
the  United  States  which  prohibits  such  tax- 
ation. .  .  .  It  is  insisted,  however,  that 
the  immunity  asked  for  arises  from  article 
4.  §  1,  of  the  Constitution,  which  provides 
that  full  faith  and  credit  shall  be  given  in 
«ach  state  to -the  public  acts  of  every  other 
state.  We  are  unable  to  give  such  an  effect 
to  this  provision.  .  .  .  While  the  Con- 
stitution of  the  United  States  might  have 
been  so  framed  as  to  afford  relief  against 


such  a  disability,  it  has  not  been;  and  the 
states  are  left  free  to  extend  the  comity 
which  is  sought,  or  not,  as  they  please."  It 
was  further  remarked  in  the  case  that: 
"No  state  can  legislate  except  with  reference 
to  its  own  jurisdiction.  One  state  cannot 
exempt  property  from  taxation  in  another." 
In  Bradley  v.  Bander,  36  Ohio  St,  28,  38 
Am.  Rep.  547,  it  was  said:  "The  constitu- 
tional power  to  tax  shares  of  stock  owned 
by  our  citizens  in  corporations  located  with- 
out the  state  does  not  depend  on  whether 
the  capital  of  the  corporation  is  or  is  not 
taxed  m  the  state  where  the  corporation  is 
created.  The  power  is  the  same  whether 
the  capital  of  tlie  corporation  Is  there  taxed 
or  not;  otherwise,  the  power  of  taxation 
conferred  by  tlie  constitution  would  be  made 
to  dejicnd  upon  the  operation  of  laws  of  a 
foreign  jurisdiction, — a  proposition  so  obvi- 


L.    ed.    907,    the    question    was   In    each    case    and   precedent   In   lesrlslatlve  acts,   and   in  the 


whether  the  disputed  tax  was  properly  to  be 
regarded  as  a  tax  upon  property,  or  an  excise 
npon  prlvilegres  or  franchises.  The  tax  In 
neither  was  proportional,  and  hence,  If  a  prop- 
erty tax,  was  plainly  unconstitutional.  Each 
tnx  was  HQStalned,  and  only  could  be  sustained 
31?  a  privilege  tax.  The  dissenting  Justices  took 
the  ground  that  these  taxes  were  true  property 
taxes,  not  excises,  and  were  void  because  dispro- 
Dortlonate. 

'  Xotwlthfitanding  an  opinion  about  to  be  re- 
ferred to.  the  Supreme  Court  of  the  United 
Htates  consistently  adheres  to  this  doctrine. 
An  inheritance  tax  not  being  one  on  property, 
but  on  the  succession,  and  the  right  to  take 
property  by  descent  or  devise  being  the  creature 
of  law. — not  a  natural  right,  but  a  privilege, 
and.  therefore,  a  privilege  upon  which  the  au- 
thority conferring  it  may  impose  conditions, — 
it  follows  that  states  may  tax  such  privilege, 
may  discriminate  between  relatives  and  between 
these  and  strangers,  and  may  grant  exemptions, 
and  are  not  precluded  from  so  doing  by  consti- 
tutional provisions  requiring  uniformity  and 
equality.  •  Magoun  v.  Illinois  Trust  &  Sav. 
Bank.  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Uep.  594. 

If  the  force  of  what  has  l>een  stated  In  this 
division  can  be  increased,  the  opinions  of  the 
Acveral  members  of  the  New  Jersey  court  of 
errors  and  appeals  in  the  great  contest  over 
railroad  taxation  that  was  waged  in  that  state 
3>everai  yeors  ago  will  have  that  effect.  The 
New  Jersey  railroad  tax  act  of  1884  imposed  a 
tax  upon  property,  including  the  corporate  fran- 
<*hises,  and  provided  a  complete  system  of  as- 
sessment and  valuation.  Such  a  tax  was  plainly 
subject  to  the  constitutional  rule  of  uniformity 
and  equality.  Ail  the  Judges  agreed  as  to  this. 
As  to  the  taxability  of  franchises.  They  are 
42odonbtedly  property,  and  as  such  taxable.  The 
act  provides  that  the  state  l>oard  ot  assessors 
xhall  ascertain  the  value  of  the  franchises  sep- 
arately. They  are  to  ascertain  their  true  value. 
They  have  a  value  which  can  be  estimated. 
Runyon.  Chancellor.  There  can  be  no  question 
that  this  law  Imposes  a  tax  on  property,  and 
it  is  not  a  franchise  tax.  The  value  of  the 
franchise  is  to  be  estimated  and  included  in 
.iscertainlng  the  true  value  of  all  property  used 
for  railroad  and  canal  purposes,  and  the  tax  is 
imposed  on  this  total  valuation.  Ail  Is  desig- 
nated in  the  act  as  property,  and  is  within  the 
scope  of  this  paragraph  of  the  Constitution. 
That  the  franchise  of  a  railroad  or  canal  com- 
pany may  l>e  thus  valued  and  assessed  for  gen- 
eral taxes  Is  abundantly  settled  by  authority 
^  L.  R.  A. 


decisions  of  the  courts.  It  has  an  appreciable 
market  value,  not  in  ail  cases  easy  to  measure, 
and  not  always  determinable  by  the  same  rule 
or  estimate.  Scudder,  J.  Nor  is  the  act  in- 
valid because,  in  the  ascertainment  of  the  value 
cf  the  property  of  the  companies,  the  franchise 
is  to  be  taken  into  account  as  one  element  of 
value.  The  supreme  court  rightly  holds  "that 
this  subject  is  not  debataoie  at  the  present  day, 
and  the  doctrine  has  become  already  accredited 
by  many  decisions  as  well  of  the  Federal  as  of 
the  state  courts."  Parker,  J.  It  is  deer  that 
the  case  in  hand  is  subject  to  the  provision  of 
the  state  Constitution  that  property  shall  be 
assessed  for  taxes  under  general  laws  and  by 
uniform  rules  according  to  its  true  value. — 
that  is,  it  Is  one  wherein  property  is  assessed 
for  taxes.  Dixon,  J.  The  tax  laid  by  the  act 
of  1884  is  a  tax  upon  property.  The  tax  to  be 
assessed  and  levied  has  none  of  the  qualities  of 
a  tax  in  personam, — none  of  the  characteristics 
of  Indirect  taxation  for  franchises.  The  fran- 
chises of  the  corporations  are  made  taxable  on 
the  true  value  thereof  as  property,  and  as  part 
of  the  property  of  such  corporations.  The  coun- 
sel on  both  sides  discussed  the  case  on  the  as- 
sumption that  the  taxation  by  the  act  was  tax- 
ation upon  property,  and  in  that  view  I  concur. 
Depue.  J.  (dissenting).  State  Board  v.  Central 
U.  Co.  48  N.  J.  L.  146.  4  Atl.  578,  Reversing  48 
N.  J.  L.  1.  57  Am.  Rep.  516,  2  Atl.  789. 

The  dissenting  opinion  follows  further  the 
Mubject  of  the  present  inquiry,  and,  so  far  os  it 
Is  confined  to  this  branch,  correctly  states  the 
law.  The  constitutional  provision  invoked,  con- 
tinues Judge  Depue,  relates  only  to  taxation 
upon  property.  It  leaves  unimpaired  that 
branch  of  the  taxing  power  which  consists  in 
the  imposition  of  indirect  taxes  for  the  exercise 
of  franchises  or  the  pursuit  of  business,  trades, 
or  occupations.  Over  this  subject  the  discre- 
tion of  the  legislature  is  unrestrained  save,  only, 
by  the  need  of  conforming  to  that  essential 
quality  of  taxation  that,  wlien  a  class  of  per- 
sons or  things  is  selected  for  taxation,  the  tax 
must  be  Imposed  upon  individuals  of  the  class 
under  a  rule  of  uniformity.     Ibid. 

And,  he  adds,  continuing  his  argument :  An- 
other class  of  cases  cited  from  Federal  and  state 
courts  Is  also  Inapplicable  to  this  subject.  I 
refer  to  decisions  on  the  legislative  power  of  In- 
direct taxation  by  taxes  on  privileges,  fran- 
chises, trades,  and  occupations,  and  excise 
duties,  of  which  Society  for  Savings  v.  Coite, 
6  Wall.  594.  18  L.  ed.  897 :  Head  Money  Cases, 
112  U.  S.  580,  504.  sub  nom.  Edye  v.  Robertson, 
28  L.  ed.  798.  802,  5  Sup.  Ct.  Rep.  247 :  Com. 
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ously  ill  founded  that  the  moment  it  is  stat- 
ed its  falsity  becomes  apparent."  See  also 
Dicight  V.  Boston,  12  Allen,  316,  where  the 
same  doctrine  is  laid  down.  Cooley,  in  his 
work  on  Taxation,  lays  down  the  same  rule. 
He  says:  "The  shares  owned  by  residents 
in  foreign  corporations  may  be  taxed  to  the 
owners,  even  though  the  corporations  them- 
selves are  taxed  in  the  jurisdictions  where 
their  operations  are  carried  on."  Cooley, 
Taxn.  2d  ed.  57. 

The  irrit  must  he  denied. 

Montgomery,  Ch.  J.,  and  Hooker  and 
Moore,  J  J.,  concur  Vvith  Lous*  J* 

Grant,  J.,  dissenting: 

The  conceded  facts  in  this  case  are:  The 
New  York  Central  &  Hudson  River  Railroad 
Company  is  a  corporation  organized  under 


the  laws  of  New  York.  Its  property,  per- 
sonal and  real,  is  situated  in  that  state, 
it  has  no  property  subject  to  taxation  in 
Michigan.  All  its  property.,  including  its. 
capital  stock,  is  taxed  in  the  state  of  New 
Y'ork.  Its  tax  in  that  state  for  the  year 
1900  was  $2,345,526.08,  which  it  paid.  This- 
includes  the  tax  on  its  capital  stock,  w^hich 
tax  amounted  to  $237,815.71.  The  total 
tax  amounted  to  2  per  cent  on  ita  entire- 
capital  stock,  and  to  11.4  per  cent  on  its- 
net  income.  The  relator  is  a  citizen  of  this- 
state,  residing  in  the  city  of  St.  Clair.  He 
owns  a  number  of  shares  of  the  capital 
stock  of  that  company,  for  which  he  holds- 
its  certificate.  This  stock  has  been  assessed, 
to  liim  in  St.  Clair,  prestunably  at  its  ca«h 
value.  The  rate  of  taxation  in  that  munic- 
ipality is  a}K>ut  3  per  cent  on  the  assessed 
value    of     property.    The    constitution   of 


T.  Gary  Improvement  Co.  98  Mass.  19 ;  Yonng- 
blood  ▼.  Sexton,  32  Mlcb.  406,  20  Am.  Rep.  654 ; 
New  Orleans  v.  Kaufman,  29  La.  Ann.  283,  29 
Am.  Rep.  328;- and  Kittanning  Coal  Co.  t.  Com. 
79  Pa.  100, — are  types.  This  branch  of  the 
legislative  power  of  taxation  is  universally  ad- 
mitted not  to  come  within  the  equality  clauses 
in  constitutional  provisions  relative  to  taxation 
upon  property ;  and  in  constitutions  which  sim- 
ply provide  that  all  taxation  shall  be  equal  a  dis- 
tinction is  made  between  taxes  on  property  and 
taxes  on  franchises,  occupations,  and  pursuits, 
for  the  reason  that  in  property  there  is  always 
present  the  element  of  market  value  as  the  basis 
on  which  equality  in  taxation  can  be  attained 
by  the  application  of  a  uniform  rate  on  such 
values ;  but  in  franchises,  trades,  or  occupa- 
tions there  is  no  such  element  of  value  in  com- 
mon ;  and,  hence,  the  rule  of  equality  is  not  vio- 
lated by  taxation  on  these  sbjects  by  a  rule 
which  Is  uniform  as  to  each  class.    Ibid. 

In  the  light  of  all  this,  it  is  somewhat  dis- 
couraging to  find  Mr.  Justice  Brown,  in  the 
Supreme  Court  of  the  United  States,  as  late  as 
November,  1901,  in  Gulf  &  S.  I.  R.  Co.  v.  Hewes, 
183  U.  S.  66,  46  L.  ed.  86,  22  Sup.  Ct.  Rep.  26, 
without  a  word  of  dissent  from  his  brethren, 
confusing  two  quite  distinct  things,  as  he  rea- 
sons thus :  "By  S  18  of  the  company's  charter 
of  1882  it  was  declared  'that  such  company,  its 
stock,  its  railroad,  and  appurtenances,  and  all 
its  property  in  this  state  necessary  or  incident 
to  the  full  exercise  of  all  the  powers  herein 
granted,  shall  be  exempt  from  taxation  for  a 
term  of  twenty  years  from  the  passage  of  this 
act.'  This  undoubtedly  implies  an  exemption 
from  privilege,  as  well  as  ad  valorem,  taxes; 
and  such  has  been  the  construction  given  to  it 
by  the  supreme  court  of  Mississippi.  Grand 
Gulf  &  P.  G.  R.  Co.  V.  Buck.  53  Miss.  246.  But, 
as  we  have  already  held,  this  section  must  be 
construed  as  subservient  to  {  13,  article  12,  of 
the  Constitution  of  1869.  providing  that  'the 
property  of  all  corporations  for  pecuniary  profit 
shall  be  subject  to  taxation.'  Now,  if  privilege 
taxes  are  taxes  upon  the  property  of  corpora- 
tions, an  exemption  from  such  taxes  was  sub- 
ject to  repeal  as  much  as  we  have  already  held 
an  exemption  of  ad  valorem  taxes  to  be.  What- 
ever may  have  been  the  fluctuations  of  opinion 
upon  this  subject, — and  it  is  not  to  be  denied 
that  there  are  many  cases  in  the  state  courts 
holding  that  a  privilege  tax  is  not  a  tax  upon 
property. — the  law  In  this  court,  so  far  as  con- 
cerns railway  franchises,  must  be  deemed  to 
have  t>een  settled  by  the  case  of  Wilmington  & 
W.  R.  Co.  V.  Reid,  13  Wall.  264,  20  L.  ed.  568. 
In  which  an  exemption  in  the  charter  of  the 
60  L.  R.  A. 


Wilmington  &  Raleigh  Railway  Company,  of 
'the  property  of  said  company  and  the  shares 
therein'  from  taxation  was  decided  to  extend  ta 
a  tax  upon  the  franchise  and  rolling  stock.  In 
delivering  the  opinion  of  this  court,  Bir.  Justice 
I)avis  observed:  *It  is  Insisted,  however,  that 
the  tax  on  the  franchise  is  something  entirely 
distinct  from  the  property  of  the  corporation » 
and  that  the  legislature,  therefore,  was  not  in- 
hibited from  taxing  It.  The  position  is  equally 
unsound  with  the  others  taken  in  this  case. 
Nothing  is  better  settled  than  that  the  fran- 
chise of  a  private  corporation, — which  In  its- 
application  to  a  railroad  is  the  privilege  of  run- 
ning it  and  taking  fare  and  freight, —  Is  prop- 
erty, and  of  the  most  valuable  kind,  as  it  can- 
not be  taken  for  public  use,  even  without  com- 
pensation. It  is  true  it  is  not  the  same  sort  of 
property  as  the  rolling  stock,  roadbed,  and 
depot  grounds,  but  It  is,  equally  with  them, 
covered  by  the  general  term,  "the  property  of 
the  company,"  and  therefore  equally  within  the 
protection  of  the  charter.'  To  t|^e  same  effect 
are  Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165- 
U.  S.  195.  41  L.  ed.  683,  17  Sup.  Ct.  Rep.  305, 
and  Veazie  Bank  v.  Fenno,  8  Wall.  633,  547, 
19  L.  ed.  482,  487.  This  also  appears  to  be  the 
law  in  Mississippi.  Coulson  v.  Harris,  43  Miss. 
728:  Drysdale  v.  Pradat,  45  Miss.  445.  Id 
West  River  Bridge  C\>.  v.  Dlx,  6  How.  507,  534, 
12  L.  ed.  535,  546,  the  franchise  of  a  bridge 
company  was  held  to  be  property  subject  to  con- 
demnation under  the  law  of  eminent  domain." 
Then,  citing  additional  authorities  to  the  point 
that  corporate  franchises  are  property,  both 
fv'lthin  the  law  of  eminent  domain  and  for  tax- 
ing purposes,  Justice  Brown  concludes:  "It 
follows,  then,  that  privilege  taxes,  being  taxes 
upon  property,  are  subject  to  the  constitutional 
limitations  of  1869,  and  their  exemption  was 
equally  repealable  as  that  of  ad  valorem  taxes." 

It  certainly  is  true  that  there  is  an  almost 
unbroken  line  of  authority  to  the  effect  that  cor- 
porate franchises  are  property  for  the  purposes 
of  taxation  ;  but  there  is  an  equally  long  and: 
equally  unbroken  line  of  authority  to  the  effect 
that  privilege  taxes  are  not  taxes  upon  property. 
There  has  been  practically  no  fluctuation  of 
opinion  upon  either  proposition. 

"The  franchise  that  Is  taxed  as  property  is 
the  privilege  enjoyed  by  a  corporation  of  exer- 
cising certain  powers  derived  from  the  state, 
whereas  the  franchise  with  which  we  have  to 
do  Is  the  right  to  exist  In  corporate  form  with- 
out reference  to  the  powers  that,  under  such 
form,  the  company  may  exercise.  This  dis- 
tinction, although  formulated  by  Mr.  Justice 
Field  in  Home  Ins.  Co.  v.  New  York,  184  U.  S. 
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Michigan  provides  that:  "The  legislature 
shall  provide  a  uniform  rule  of  taxation,  ex- 
cept on  property  paying  specific  taxes,  and 
taxes  shall  be  levied  on  such  property  as 
shall  be  prescribed  by  law."  Art.  14,  |  11. 
The  statute  of  Michigan  provides  that: 
"For  the  purposes  of  taxation,  personal 
property  shall  include:  .  .  .  (6)  All 
goods,  chattels  and  effects  belonging  to  in- 
habitants of  this  state,  .  .  .  except  that 
property  actually  and  permanently  invest- 
ed in  business  in  another  state  shall  not  be 
included.  .  .  .  (7)  All  shares  in  corpo- 
rations organized  under  the  laws  of  this 
state,  when  the  property  of  such  corpora* 
tions  is  not  exempt,  or  is  not  taxable  to  it- 
self; or  when  the  personal  property  is  not 
taxed.  .  .  .  (9)  All  shares  in  foreign 
corporations,  except  national  banks,  owned 


by    citizens  of    this  state.''    Comp.    Laws 
1897,  §  3831. 

Can  this  taxation  be  sustained  under  the 
above  pronsion  of  the  constitution  of  Mich- 
igan ?  Double  taxation  is  unequal  taxation, 
under  our  constitution.  Were  this  railroad 
company  a  Michigan  corporation,  with  all 
its  property  in  Michigan,  and  assessed  at  its 
cash  value,  and  taxes  paid  thereon,  and 
were  its  stockholders  in  Michigan  again 
taxed  upon  the  capital  stock  own^  by  them 
at  its  cash  value,  this  would  be  double  taxa- 
tion, and  therefore  unequal,  and  clearly  pro- 
hibited by  the  constitution.  To  illustrate: 
The  real  estate  of  the  Calumet  &  Hecla  Min- 
ing Company,  situated  in  Houghton  county, 
is  assessed  at  $55,274,920;  its  personal 
property,  at  $6,550,000;  making  a  total  of 
$61,824,920.  Assiuning  that  the  rate  of 
taxation     in     Houghton   county,    including 


594,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  598,  was 
not  strictly  adhered  to  In  his  sabsequent  ex- 
pressions, probably  because  there  was  nothing 
in  that  case  to  call  for  a  nice  use  of  terms.  In 
this  state  we  tax  each  of  these  so-called  fran- 
chises. The  former,  as  in  the  case  of  the  right 
to  own  and  operate  a  railroad,  is  taxed  as  prop- 
erty having  a  true  value,  which  it  Is  the  duty  of 
the  state  board  to  ascertain  for  the  purposes  of 
constitutional  assessment.  On  the  other  hand, 
the  nalced  right  of  existing  in  corporate  form 
is  taxed,  as  in  the  case  before  us,  not  at  its  true 
value,  as  it  would  have  to  be  if  it  were  property, 
but  at  a  sum  arbitrarily  Imposed  by  the  legis- 
lature as  an  annual  fee,  the  amoimt  of  which  is 
to  be  computed  by  reference  to  the  capital  of 
the  company  as  a  criterion.  It  is,  in  short,  a 
poll  tax  levied  upon  domestic  corporations  for 
the  right  to  be.  Such  a  tax  is  not  upon  prop- 
erty or  assets,  and  does  not  in  any  way  con- 
cern the  nature  of  the  business  the  company 
may  be  authorised  to  carry  on."  Lumberville 
Delaware  Bridge  Co.  v.  State  Board,  65  N.  J. 
L.  529,  8ub  nom.  State,  Lumberville  Delaware 
Bridge  Co.,  Prosecutors,  v.  State  Board,  25  L. 
R.  A.  134,  26  Atl.  711. 

Ad  valorem  taxation  and  privilege  taxation 
are  different  things,  having  no  necessary  con- 
nection. They  are  distinct  burdens  laid  by  the 
government  upon  those  receiving  its  protection, 
and,  when  legally  imposed,  must  be  borne  as  a 
recompense  for  that  protection.  The  same  per- 
son may  be  subject  to  both,  or  to  one  and  not 
the  other.  Subjection  to  one  does  not  mean 
subjection  to  the  other:  nor  does  exemption 
from  one  include  exemption  from  the  other. 
Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  684, 
58  L.  R.  A.  921,  43  S.  W.  115. 

IX.  ClaasiflcaUon. 

a.  In  general. 

1.  The  power  to  classify. 

The  most  important  qualification  of  constitu- 
tional mies  of  uniformity  and  equality  of  taxa- 
tion resides  in  the  universally  conceded  power 
of  legislatures  to  classify  taxpayers  and  the 
subjects  of  taxation,  imposing  different  rates 
upon  the  classes  formed,  and  assessing  these  by 
different  methods.  It  is  admitted  that  such  a 
power  should  exist  to  a  greater  or  less  extent, 
bnt  it  is  manifest  that,  if  it  Is  wholly  unre- 
strained, it  may  be  so  exercised  as  completely  to 
nullify  a  constitutional  mandate  enjoining 
equality  and  uniformity.  Such  a  mandate  is 
nngatory  if  a  legislature  may  classify,  divide, 
and  subdivide  without  limit,  and  levy  varying 
60  L.  R.  A. 


I  taxes  upon  the  artificial  and  arbitrary  divisions 
'  made. 

I  The  right  and  power  generally  of  legislatures 
I  to  select  and  classify  the  subjects,  and  pre- 
I  scribe  the  methods  of  taxation  and  of  the  assess- 
I  ment  and  collection  of  taxes  at  will,  is  undenied. 
I  Pine  Grove  Twp.  v.  Talcott,  19  Wall.  666,  22 
L.  ed.  227 :  Barbier  v.  Connolly,  118  U.  S.  32, 

28  L.  ed.  925,  5  Sup.  Ct.  Rep.  857;  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321,  Bub  nom. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Kentucky, 

29  L.  cd.  414,  6  Sup.  Ct  Rep.  57;  Hayes  v. 
Missouri,  120  U.  S.  71,  30  L.  ed.  580,  7  Sup. 

,  Ct.  Rep.  350 ;  Pembina  Consol.  Silver  Min.  A 
'  Mill.  Co.  V.  Pennsylvania,  125  U.  S.  181,  81  L. 
ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737 :  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161 ;  Bell's 
Gap  R.  Co.  V.  Pennsylvania,  184  U.  S.  282,  33 
L.  ed.  892,  10  Sup.  Ct.  Rep.  538;  Chester  v. 
Pennsylvania,  134  U.  S.  240,  38  L.  ed.  896,  10 
Sup.  Ct.  Rep.  586 ;  Home  Ina  Co.  v.  New  York, 
134  U.  S.  594,  38  L.  ed.  1025,  10  Sup.  Ct  Rep. 
593 ;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  889, 
35  L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct.  Rep.  250;  Charlotte,  C.  ft  A.  R.  Co. 
V.  Glbbes,  142  U.  S.  886,  85  L.  ed.  1051,  12  Sup. 
Ct.  Rep.  255 :  Qiozsa  v.  Tieman,  148  U.  S.  657, 

37  L.  ed.  599,  18  Sup.  Ct.  Rep.  721 ;  Pittsbuigh, 
C.  C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421, 

38  L.  ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255;  Adams  Bxp. 
Co.  V.  Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 

17  Sup.  Ct.  Rep.  527 :  Magoun  v.  Illinois  Trust 
&   Sav.  Bank,   170  U.  S.   283,  42  L.  ed.  1087, 

18  Sup.  Cn.  Rep.  594:  New  York  v.  Roberts, 
171  U.  S.  658,  sub  nom.  New  York  ew  rel. 
Parke,  D.  &  Co.  v.  Roberts,  48  L.  ed.  328,  19 
Sup.  Ct.  Rep.  58.  Aifirming  149  N.  Y.  608,  44 
N.  E.  1127;  Nicol  v.  Ames,  178  U.  S.  509,  43 
L.  ed.  786.  19  Sup.  Ct  Rep.  522 ;  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  48 
L.  ed.  909,  19  Sup.  Ct  Rep.  609,  Affirming  58 
Kan.  447,  49  Pac.  602:  American  Sugar  Ref. 
Co.  V.  Louisiana,  179  U.  S.  89,  45  L.  ed.  102, 
21  Sup.  Ct.  Rep.  48,  Affirming  51  La.  Ann.  565, 
25  So.  447 :  Florida  C.  ft  P.  R.  Co.  v.  Reynold?, 
183  U.  S.  471,  46  L.  ed.  283,  22  Sup.  Ct  Rep. 
176 :  Kidd  V.  Alabama,  188  U.  S.  730,  47  L.  ed. 
— ,  23  Sup.  Ct.  R^.  401 :  Insurance  Co.  v. 
New  Orleans,  1  Woods,  85,  Fed.  Cas.  No.  7,052 ; 
Williams  V.  Rees,  9  Biss.  405.  2  Fed.  882; 
Singer  Mfg.  Co.  v.  Wright,  33  Fed.  121,  Appeal 
Dismissed  in  141  U.  S.  696,  35  L.  ed.  906,  12 
Sup.  Ct  Rep.  108 :  Wallace  v.  Myers,  4  L.  R.  A. 
171,  38  Fed.  184;  Chamberlain  v.  Walter,  60 
Fed.  788;  Western  U.  Teleg.   Co.  v.  Norman, 
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state,  county,  and  municipal,  amounted  to 
3  per  cent,  the  corporation  would  pay  the 
present  year  taxes  amounting  to  $1,854,747.- 
60.  If  the  stockholders  in  Michigan  were 
again  assessed  upon  the  cash  value  of  their 
stock,  their  property,  clearly,  would  be  taxed 
twice;  for  the  value  of  their  stock  is  repre- 
sented by  the  value  of  the  property  of  the 
corporation.  ITiat  this  would  be  in  viola- 
tion of  the  constitution  is  clear.  The  stock 
has  no  value  not  based  ui)on  the  value  of  its 
property.  Furthermore,  the  stockholder  in 
either  event  pays  the  taxes.  It  matters  not 
what  you  choof^  to  call  the  stock ;  it  is  but 
the  evidence  of  his  pi-operty.  The  stock- 
holders are  the  owners  in  fact  of  all  the 
property  of  the  corporation.  All  profits 
made  belong  to  them.  The  surplus,  upon 
the  winding  up  of  its  affairs,  belongs  to 
them.     Although   the   taxes   levied   may   be 


paid  out  of  the  earnings  of  the  company, 
and  out  of  its  treasury,  they  are  just  as 
much  paid  by  the  stockholder  as  though  he 
had  been  assessed  his  pro  rata  share  for  the 
payment  of  the  taxes.  This  was  distinctly 
held  in  People  ex  rel.  Burke  v.  Badlam,  57 
Cal.  594.  The  constitution  of  that  state 
provided  that  "all  property  ...  not 
exempt  under  the  laws  of  the  United  State.% 
shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  provided  by  law."  Is 
there  any  difference  in  meaning  between  that 
provifeion  and  our  own,  which  declares  that 
taxation  shall  be  equal?  Taxation  in  pro- 
portion to  value  means  equality,  and  equal- 
ity means  taxation  in  proportion  to  value. 
8o  it  has  been  held  that  the  taxation  of  the 
property  of  a  bank  and  of  its  capital  stock 
at  the  same  time  is  double  taxation,  for- 
bidden by  the  organic  law  found  in  the  dec- 


77  Fed.  13 :  Railroad  &  Teleph.  Cos.  y.  Tennes- 
see Bd.  of  Equalizers.  95  Fed.  302 :  Nashville, 
C.  ft  St.  L.  B.  Co.  V.  Taylor.  86  Fed.  168; 
State  v.  Western  U.  Teleg.  Co.  73  Me.  518; 
State  V.  Hamlin.  86  Me.  49^.  25  L.  R.  A.  632, 
30  Atl.  76 ;  Portland  Banic  v.  Apthoi*p.  12  Mass. 
252 :  Durach's  Appeal,  62  Pa.  491  :  Kittanning 
Coal  Co.  V.  Com.  79  Pa.  100 ;  Kitt}'  Roup's  Case, 
81*  Pa.  211 :  Wliliamsport  v.  Brown.  84  Pa. 
439;  Germanla  Ins.  Co.  v.  Com.  85  Pa.  513; 
Com.  V.  Pelaware  Division  Canal  Co.  123  Pa. 
594,  2  L.  R.  A.  798,  16  Atl.  584;  Coal  Ridge 
Improv.  ft  Coal  Co.  v.  Jennings,  127  Pa.  897, 
17  Atl.  986 :  Com.  v.  Leliigh  Valley  R.  Co.  129 
I»a.  429,  18  Atl.  406,  410:  Pittsburgh's  Petition, 
l.SS  Pa.  401,  21  Atl.  757,  759,  761:  Com.  v. 
Germanla  Brewing  Co.  145  Pa.  83.  22  Atl.  240 ; 
Com.  V.  National  Oil  Co.  157  Pa.  516,  27  Atl. 
374 :  Com.  v.  Mill  Creelc  Coal  Co.  157  Pa.  524, 
27  Atl.  375;  Com.  v.  Sharon  Coal  Co.  164  Pa. 
304,  30  Atl.  127.  128;  Seabolt  v.  Northumber- 
land County,  187  Pa.  318,  41  Atl.  22:  Com. 
V.  Delaware  ft  H.  Canal  Co.  1  Dauphin  Co.  Rep. 
257 ;  Com.  v.  Shamolcin.  8.  ft  L.  R.  Co.  3 
Dauphin  Co.  Rep.  168:  Com.  v.  I^ke  Shore  ft 
M.  S.  R.  Co.  3  Dauphin  Co.  Rep.  172:  Com.  v. 
Jamestown  ft  F.  R.  Co.  8  Dauphin  Co.  Rep.  214  ; 
Com.  V.  Mammoth  Vein  Coal  ft  I.  Co.  3  Dauphin 
Co.  Rep.  220 :  Hawes  Mfg.  Co.'s  Appeal,  1  Mon- 
aghan.  353,  17  Atl.  219;  State,  Trenton  Iron 
Co.,  Prosecutor,  y.  Yard,  42  N.  J.  L.  357  ;  State 
Board  v.  Central  R.  Co.  48  N.  J.  L.  146,  4  Atl. 
678,  Reversing  48  N.  J.  L.  1.  57  Am.  Rep.  516, 
Atl.  789;  Fidelity  Trust  Co.  v.  Vogt,  66  N. 
J.  L.  86.  48  Atl.  580 :  State  v.  Northern  C.  R. 
Co.  44  Md.  131;  Daly  v.  Morgan.  69  Md.  467, 
1  L.  R.  A.  757.  16  Atl.  287:  Simpson  v.  Hop- 
kins, 82  Md.  478,  33  Atl.  714  ;  Luman  v.  Hitch- 
ens  Bros.  Co.  90  Md.  14,  46  L.  R.  A.  393,  44 
Atl.  1051 :  Atlantic  ft  D.  R.  Co.  v.  Lyons  (Va.) 
42  S.  E.  982;  Charleston  ft  S.  Bridge  Co.  v. 
Kanawha  County  Ct.  41  W.  Va.  658,  24  S.  E. 
1002 :  Piedmont  R.  Co.  v.  Reidsvllle,  101  N.  C. 
404,  Hub  nom.  Richmond  ft  D.  R.  Co.  v.  Reids- 
vllle, 2  L.  R.  A.  284,  2  Inters.  Com.  Rep.  416, 
8  S.  E.  124  ;  Wiley  v.  Salisbury.  Ill  N.  C.  397, 
16  S.  E.  542;  Cobb  v.  Durham  County,  122 
N.  C.  307,  30  S.  E.  338 ;  State  v.  Carter,  129 
N.  C.  560.  40  S.  E.  11 ;  Atlanta  ft  F.  R.  Co.  v. 
Wright,  87  Ga.  487.  13  S.  E.  578:  Columbus 
Southern  R.  Co.  v.  Wright,  89  Oa.  574,  15  S.  E. 
293;  Singer  Mfg.  Co.  v.  Wright,  97  Ga.  114, 
35  L.  R.  A.  497,  25  S.  E.  249 ;  Sparks  v.  Macon, 
08  Ga.  301,  25  S.  E.  459 ;  Mutual  Reserve  Fund 
Life  Asso.  V.  Augusta,  109  Ga.  73,  35  S.  E.  71 : 
State  V.  Mobile  County,  73  Ala.  65;  Quartie- 
baum  V.  State,  79  Ala.  1 :  Phoenix  Carpet 
Co.  V.  State.  118  Ala.  143,  22  So.  627  :  Vlcks- 
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burg  Bank  v.  Worrell,  67  Miss.  47,  7  So.  219; 
State  V.  Lathrop,  10  La.  Ann.  398:  State  v. 
Fosdick,  21  La.  Ann.  434 :  New  Orleans  v. 
Home  Mut.  Ins.  Co.  23  La.  Ann.  449 :  Mer- 
chants' Mut.  Ins.  Co.  v.  Blandin.  24  La.  Ann. 
1 12  ;  New  Orleans  v.  Louisiana  Sav.  Bank  ft  S. 
I).  Co.  31  La.  Ann.  637;  New  Orleans  v.  Peo- 
ple's Bank,  32  La.  Ann.  82 ;  State  v.  Liverpool, 
L.  ft  G.  Ins.  Co.  40  La.  Ann.  463.  4  So.  504; 
New  Orleans  v.  Pontchartrain  R.  Co.  41  La. 
Ann.  519,  7  So.  83  :  Parker  v.  North  British 
ft  M.  Ins.  Co.  42  La.  Ann.  428,  7  So.  699; 
Texas  Bkg.  ft  Ins.  Co.  v.  State,  42  Tex.  636: 
Blessing  v.  Galveston,  42  Tex.  641 ;  Galveston 
County  V.  Gorham,  49  Tex.  279:  St.  Louis,  I. 
M.  ft  S.  R.  Co.  V  Worthen,  52  Ark.  529.  7 
L.   R.   A.   374,   13   S.   W.   254;  Missouri    River, 

1  Ft.  S.  ft  G.  R.  Co.  V.  Morris.  7  Kan.  210 : 
Francis  v.  Atchison,  T.  ft  S.  F.  R.  Co.  19  Kan. 
303:  Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672: 
Midland  Elevator  Co.  v.  Stewart.  50  Kan.  378. 
32  Pac.  33  ;  Atchison.  T.  ft  S.  F.  R.  Co.  v.  Clark, 
60  Kan.   831,  58  Pac.  561 ;  Re  Page,  60  Kan. 

'  842.  47  L.  R.  A.  68.  58  Pac.  478 ;  Missouri,  K. 
ft  T.  R.  Co.  V.  Labette  County,  9  Kan.  App. 
545.  .59  Pac.  383 :  Hamilton  v.  Wilson.  61  Kan. 
511,  48  L.  R.  A.  238,  59  Pac.  1069 ;  Missouri. 
K.  ft  T.  R.  Co.  V.  Geary  County,  9  Kan.  App. 
350,  58  Pac.  121;  Pryor  v.  Bryan  (Okla.)  66 
Pac.  348 :  State  vx  rel.  Kansas  City.  St.  J.  ft 
C.  B.  R.  C\).  v.  Severance,  55  Mo.  378  :  Amer- 
ican Union  Exp.  Co.  v.  St.  Joseph.  66  Mo.  675, 
27  Am.  Rep.  382;  St.  Louis  v.  Bowler.  94  Mo. 
630.  7  S.  W.  434  :  Hughes  v.  Cairo,  92  III.  339 : 
Walker  v.  Springfield,  94  111.  364 ;  Thatcher  v. 
Chicago  ft  N.  W.  R.  Co.  120  111.  560,  11  N.  E. 
853 :  Coai  Run  Coal  Co.  v.  FInlen.  124  HI.  666. 
17  N.  E.  11 :  Ottawa  Gas  Light  ft  Coke  Co.  v. 
Downey.  127  111.  201,  20  N.  E.  20;  Sterling  Gas 
Co.  V.  HIgby,  134  III.  557,  25  N.  E.  660;  Peo- 
ple's Loan  ft  Homestead  Asso.  v.  Keith.  153 
III.  609,  28  L.  R.  A.  65.  39  N.  E.  1072  :  Union 
Cent.  L.  Ins.  Co.  v.  Durfee,  164  Hi.  186,  45 
N.  E.  441 ;  Kochersperger  v.  Drake,  167  HI. 
122,  41  L.  R.  A.  446,  47  N.  E.  321:  Bancs  v. 
Chicago,  172  111.  204,  40  L.  R.  A.  611,  50  N.  E. 
233  ;  Burton  Stock  Car  Co.  v.  Traeger,  187  111. 
9,  58  N.  E.  418 ;  Rankin  v.  Henderson.  9  Ky.  L. 
Rep.  861,  7  S.  W.  174  ;  Louisville  ft  N.  R,  Co. 
V.  Louisville.  16  Ky.  L.  Rep.  796,  29  S.  W.  865 ; 
Southern  Bldg.  ft  L.  Asso.  v.  Norman.  98  Ky. 
294.  31  L.  R.  A.  41,  32  S.  W.  952;  Kxcbange 
Bank  v.  Hlnes,  3  Ohio  St.  1 ;  Galiipolia  v.  Galli- 
polis  Waterworks,  2  Ohio  N.  P.  161 ;  Coilett  v. 
Springfield  Sav.  Soc.  13  Ohio  C.  C.  131 ;  Louis- 
ville ft  N.  A.  R.  Co.  V.  State,  25  Ind.  180.  87  Am. 
Dec.  358 :  State  ex  reJ.  Baldwin  v.  Insurance  Co. 
of  N.  A.  115  Ind.  257,  17  N.  E.  574  :  Blackmer  v. 
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laratiou  of  rights,  and  which  reads: 
"  Every  person  in  the  state,  or  person  hold- 
ing property  therein,  ought  to  contribute 
his  proportion  of  public  taxes  for  the  sup- 
port of  the  government,  according  to  his 
actual  worth  in  real  or  personal  property.'' 
[Maryland  Declaration  of  Rights,  art.  15.] 
Fredeiick  County  v.  Farmers*  &  M.  Nat. 
Bank,  48  Md.  117.  See  also  San  Francisco 
V.  Mackey,  21  Fed.  539.  Where  the  law  au- 
thorizing the  formation  of  corporations  pro- 
vided for  the  payment  of  a  tax  to  the  stiBite, 
and  exempted  them  from  any  further  tax  or 
burden  upon  them,  it  was  held  that  the  ex- 
emption from  taxation  included  exemption 
from  taxation  of  the  stock  in  the  hands  of 
shareholders.  Qordon  v.  Appeal  Tax  Court, 
3  How.  133,  11  L.  ed.  529;  State,  Fish, 
Prosecutor,  \\  Branin,  23  N.  J.  L.  484.  The 
constitution    of   New    Hampshire    provides, 


**  No  statute  pro\ision  shall  be  so  construed 
as  to  subject  any  stock  to  double  taxation." 
The  law  of  that  state  provided  for  assess- 
ing stock  in  corporations  located  out  of  the 
state,  to  individuals  owning  the  same. 
Under  that  act  the  municipal  authorities 
assessed  stock  in  the  Michigan  Central  Hail- 
road  Company  to  a  citizen  of  New  Hanip- 
sliire.  By  the  charter  of  the  Michigan  Cen- 
tral llailroad  Company,  its  capital  stock  wa» 
taxable  in  Michigan;  and  the  tax  so  pro- 
vided was  to  be  in  lieu  of  all  taxes,  charges,, 
or  exactions  by  virtue. of  any  law  of  the 
state.  The  court  held  that  this  stock  was- 
not  taxable  m  New  Hampshire.  Kimball  v. 
Milford,  54  N.  H.  406.  In  New  York  the 
provision  of  their  statute,  "  that  the  share- 
holder shall  not  be  taxed  in  respect  to  his 
shares  in  any  corporation  whose  capital 
stock  is  taxed,*'  was  held  to  apply  to  cor- 


Royal  Ins.  Co.  115  Ind.  291.  17  N.  E.  580 : 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133 
Ind.  513,  18  L.  R.  A.  729,  33  N.  E.  421;  Pin- 
gree  v.  Auditor  General,  JL20  Mich.  95,  44  L.  R. 
A.  679,  78  N.  W.  1025 ;  Michigan  Mut.  L.  Ins. 
Co.  V.  Harts  (Mich.)  8  Det.  L.  N.  882,  88 
N.  W.  405;  State  ex  ret.  Milwaukee  Street  R. 
Co.  V.  Anderson,  90  Wis.  550,  63  N.  W.  746; 
Allen  ▼.  Pioneer  Press  Co.  40  Minn.  117,  3 
L.  R.  A.  532,  41  N.  W.  936;  Stote  v.  Cauda 
Cattle  Car  Co.  85  Minn.  457,  89  N.  W.  66; 
Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  810,  51 
N.  W.  386:  Minneapolis  &  N.  Elevator  Co.  v. 
Traill  County,  9  N.  D.  213,  50  L.  R.  A.  266, 
82  N.  W.  727  ;  Dubuque  v.  Chicago,  D.  ft  M. 
It  Co.  47  Iowa,  196 ;  Scottish  Union  ft  Nat.  Ins. 
Co.  V.  Herrlott.  109  Iowa,  606,  80  N.  W.  665 ; 
Mortensen  v.  West  Point  Mfg.  Co.  12  Neb.  197, 
10  N.  W.  714 ;  Magneau  v.  Fremont,  30  Neb. 
843,  9  L.  R.  A.  786,  47  N.  W.  280 ;  State  ex  rel. 
Dawson  County  v.  Farmers'  ft  M.  Irrlg.  Co.  59 
Neb.  4,  80  N.  W.  58;  Rosenbloom  v.  State 
(Neb.)  57  L.  R.  A.  922,  89  N.  W.  1053:  Ger- 
rard  v.  State  (Neb.)  89  N.  W.  1062 ;  Stanley  y. 
Little  Pittsburg  Mln.  Co.  6  Colo.  415 ;  Carlisle 
V.  Pullman  Palace  Car  Co.  8  Colo.  320,  7  Pac. 
164 :  People  ex  rel.  Iron  Silver  Mln.  Co.  ▼. 
Henderson,  12  Colo.  869,  21  Pac.  144 ;  Ames  t. 
People  ex  rel.  Temple,  26  Colo.  83,  66  Pac. 
656:  American  Refrigerator  Transit  Co.  y. 
Adams,  28  Colo.  119,  63  Pac.  410;  Gelsthoi-pe 
V.  Furnell,  20  Mont.  299,  39  L.  R.  A.  170,  51 
Pac.  267 :  Pullman  State  Bank  v.  Manrlng,  18 
Wash.  250,  51  Pac.  464 :  State  ex  rel.  Thomp- 
son y.  Nichols  (Wash.)  69  Pac.  771;  Re  Oberg, 
21  Or.  406,  14  L.  R.  A.  577.  28  Pac.  130 ;  San 
Francisco  &  N.  P.  R.  Co.  v.  State  Bd.  of  Equali- 
zation. 60  Cal.  12 ;  Howe  Mach.  Co.  y.  Cage, 
9  Baxt.  518;  Knoxville  ft  O.  R.  Co.  v.  Harris, 
91)  Teun.  684,  53  L.  R.  A.  921,  43  S.  W.  115. 

From  the  multitude  of  cases,  a  few  selected 
citations  are  especially  apt  as  Illustrations  of 
the   stated  principle. 

The  14th  Amendment  does  not  prohibit  legis- 
lation which  Is  limited  either  in  the  objects  to 
which  It  Is  directed,  or  by  the  territory  In 
which  It  is  to  operate.  Hayes  y.  Missouri.  120 
U.  S.  71,  30  L.  ed.  580,  7  Sup.  Ct.  Rep.  350. 

A  state  may,  without  conflicting  with  the 
prohibition  in  the  14th  Amendment  against  de- 
nying to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws,  distinguish,  select, 
and  classify  objects  of  legislation :  and,  neces- 
sarily, its  power  in  this  respect  must  haye  a 
wide  range  of  discretion ;  yet  It  Is  not  wholly 
without  limitation.  Magoun  y.  Illinois  Trust 
ft  Sav.  Bank.  170  U.  S.  283,  42  L.  ed.  1037,  18 
Sup.  Ct.  Rep.  594. 
60  L.  R.  A. 


We  need  not  repeat  the  commonplaces  as  to 
the  large  latitude  allowed  to  the  states  for 
classification  upon  any  reasonable  basis.  Kldd 
V.  Alabama.  188  U.  S.  730.  47  L.  ed.  — ,  23  Sup. 
Ct.  Rep.  401. 

The  legislature  has  a  discretion,  with  which 
the  courts  cannot  Interfere,  to  classify  for  the 
purposes  of  taxation.  Fidelity  Trust  Co.  v. 
Vogt,  66  N.  J.  L.  86,  48  Atl.  680. 

In  the  legitimate  exercise  of  the  power  of 
taxation,  persons  and  things  haye  always  been, 
and  may  constitutionally  be,  classified.  No 
one  has  eyer  deuied  this  proposition.  Durach's 
Appeal,  62  Pa.  491. 

The  Pennsylvania  Constitution  does  not  with- 
draw the  power  of  classification  from  the  legis- 
lature. The  power  to  Impose  taxes  for  the  sup- 
port of  the  government,  subject  to  the  limita- 
tions of  the  Constitution,  belongs  to  the  legis- 
lature. The  selection  of  the  subjects,  their 
classification,  and  the  methods  of  collection  are 
purely  legislative  matters.  Com.  v.  Delaware 
Division  Canal  Co.  123  Pa.  594,  2  L.  R.  A.  798. 
Ifl  Atl.  584. 

It  ha<<  been  settled,  said  the  supreme  court  of 
that  state  In  1894,  that  the  legislature  can, 
without  making  a  revenue  statute  obnoxious  to 
the  Constitution,  classify  corporations  for  the 
pui-poses  of  taxation  ;  may  sever  a  small  class 
from  a  larger  one ;  may  subject  one  class  to 
taxation  and  leave  others  untaxed.  Com.  y. 
Sharon  Coal  Co.  164  Pa.  304,  30  Atl.  127,  128. 

The  Tennessee  Constitution  recognizes  only 
two  general  kinds  of  taxation, — ad  valorem  and 
privilege.  These  cover  the  whole  domain  of  tax- 
ation, and  beyond  these  the  legislature  may  not 
go  In  the  imposition  of  taxes.  In  respect  of  the 
subjects  of  the  latter  kind,  the  legislative  dis- 
cretion has  a  very  comprehensive  range.  At 
least  any  occupation,  business,  employment,  or 
the  like  affecting  the  public  may  be  classed  and 
taxed  as  a  privilege.  Knoxville  ft  O.  R.  Co.  y. 
Harris,  99  Tenn.  684,  53  L.  R.  A.  921,  43  S.  W. 
115. 

There  Is  no  longer  any  ground  for  question- 
ing, in  the  state  of  Georgia,  the  constitutional 
power  of  the  general  asBerably,  In  the  Imposition 
of  specific  taxes  upon  occupations,  to  classify 
the  subjects  of  Taxation, — taxing  some  and 
omitting  to  tax  others  ;  or  for  asserting  that  the 
uniformity  clause  In  the  article  of  the  Constitu- 
tion of  the  state  relating  to  taxation  Is  violated, 
so  long  ns  a  given  tax  Is  made  uniform  on  all 
Individuals  belonging  to  the  particular  class  on 
which  It  Is  imposed.  Singer  Mfg.  Co.  v.  Wright, 
97  Ga.  114.  .35  L.  R.  A.  497.  25  S.  E.  249. 
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porations  organized  in  other  states,  where 
their  property  and  business  were  located. 
People  eat  rel.  Trowbridge  v.  Hew  York  City 
d  County  Taw  d  A,  Comre.  4  Hun,  596.  I 
quote  the  following  language  from  that  case: 
*'  Such  corporations  are  taxable,  and  we 
must  presume,  in  the  absence  of  proof,  that 
taxes  in  their  respective  home  stat^  are 
duly  assessed  and  collected  upon  their  cap- 
ital stock  or  property.  The  stocks  in  such 
corporations,  held  by  individuals  here,  are 
simple  representatives  of  capital  or  property 
employed  in  business  in  other  states,  the 
title  of  which  is  vested  in  and  controlled  by 
the  artificial  person  created  by  and  residing 
in  such  states.  They  represent  an  interest 
which  is  or  may  become  a  membership  in  j 
the  corporation,  and  evidence  of  a  right  to 
participate  in  divided  profit,  and  in  the  ulti- 
mate dividend  of  surplus  after  the  payment 


of  all  debts  and  obligations  of  the  corpora- 
tion. The  stock  certificates  are  not  them- 
selves the  property,  but  are  evidences  of  the 
rights  just  mentioned,  to  be  possessed,  en- 
joyed, and  enforced,  under  and  in  conform- 
ity with  the  laws  of  the  state  which  created 
the  body  corporate.  The  property  of  the 
corporation,  whether  real  or  personal,  in 
which  these  certificates  of  legal  or  equitable 
rights  are  outstanding,  is  not  *  within  this 
state/  which,  by  the  general  statute,  is  the 
test  of  taxability;  but,  if  any  portion  of  it 
were,  that  fact  would  not  aJPect  the  ques- 
tion now  before  us,  for  then,  under  out  stat- 
utes, it  would  be  taxable  here,  because  of 
its  situs,  to  its  possessor  or  owner,  but  not 
to  the  mere  holders  of  stock  in  the  corpora- 
tion." That  case  was  aflirmed  by  the  court 
of  appeals  in  a  memorandum  opinion,  found 
in  62  N.  Y.  030.    Justice  Cooley  says:     "  It 


2.  The  HmitatioM. 

What,  then,  are  the  limitations  upon  the  legis- 
lative power  to  classify  for  the  parposes  of  tax- 
ation? Certainly  a  constitutional  mandate  com- 
manding uniformity  and  equality  of  taxation  Is 
not  a  mere  counsel  of  perfection  addressed  to 
the  legislature  to  which  the  Judicial  branch  of 
the  government  cannot  give  force. 

''Clear  and  hostile  discriminations."  cautious- 
ly remarked  Mr.  Justice  Bradley,  "against  par- 
ticular persons  and  classes,  especially  such  as 
are  of  an  unusual  character  unknown  to  the 
practice  of  our  governments,  might  be  obnoxious 
to  the  constitutional  prohibition,"  i.  e.,  against 
denying  the  equal  protection  of  the  laws.  Bell's 
Gap  R.  Co.  V.  Pennsylvania.  134  U.  S.  232,  33  L. 
od.  892,  10  Sup.  Ct.  Rep.  532. 

It  Is  apparent,  says  Mr.  Justice  Brewer,  that 
the  mere  fact  of  classification  Is  not  sufficient  to 
relieve  a  statute  from  the  reach  of  the  equality 
clause  of  the  14th  Amendment :  and  that  In  all 
cases  It  must  appear,  not  only  that  a  classifi- 
cation has  been  made,  but,  also,  that  it  is  one 
based  on  some  reasonable  grounds, — ^some  differ- 
ence which  bears  a  Just  and  proper  relation  to 
the  attempted  classification, — and  is  not  a  mere 
arbitrary  selection.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666.  17  Sup.  Ct. 
Rep.  255,  Reversing  87  Tex.  19,  26  S.  W.  985. 

The  question  always  is,  when  a  classification 
is  made,  whether  there  is  any  reasonable  ground 
for  It,  or  whether  it  Is  only  and  simply  arbi- 
trary, based  upon  no  real  distinction  and  en- 
tirely unnatural.  If  the  classification  be  proper 
and  legal,  there  is  the  requisite  uniformity  in 
that  respect.  Nicol  v.  Ames.  173  U.  S.  509.  48 
L.  ed.  786,  19  Sup.  Ct.  Rep.  522. 

Classification  cannot  be  resorted  to  for  the 
purpose  of  Justifying  an  evasion  of  the  consti- 
tutional mandate  that  all  property  shall  be  as- 
sessed for  taxes  under  general  laws  and  by  uni- 
form rules  according  to  its  true  value.  The  leg- 
islative discretion  to  classify  subjects  for  the 
purposes  of  taxation  Is  limited  to  a  classifica- 
tion resting  upon  subsUntial  differences.  So 
long  as  the  public  burden  is  imposed  proximately 
according  to  the  true  value  of  the  property  bear- 
ing it,  the  courts  cannot  interfere  with  the  leg- 
islative discretion  to  classify,  upon  substantial 
differences,  subjects  of  taxation,  not  to  provide 
varying  methods  of  assessment  In  each  class 
that  have  a  reasonable  basis  In  convenience  of 
levying  and  collecting  the  taxes.  Fidelity  Trust 
Co.  V.  Vogt.  66  N.  J.  L.  86,  48  Atl.  580. 

Classification,  to  be  valid,  must  rest  on  some 
reason  of  public  policy,  some  substantial  differ- 
ence of  situation  or  circumstances  that  would 
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naturally  suggest  the  Justice  or  expediency  of 
diverse  legislation  with  respect  to  the  objects 
classified.  State  ex  rel,  Dawson  County  v. 
Farmers'  &  M.  Irrig.  Oo.  59  Neb.  4,  80  N.  W.  53. 

Whilst  the  legislature  may,  under  conditions, 
create  classes,  and  subject  all  persons  coming 
within  the  classification  to  burdens  or  duties  not 
Imposed  upon  Individuals  outside  of  the  classes, 
these  classifications  must  not  be  arbitrary  or  un- 
reasonable, but  must  rest  upon  some  difference 
which  bearb  a  reasonable  and  Just  relation  to  the 
act  In  respect  of  which  the  classification  is  pro- 
posed. Luman  v.  Hltcbens  Bros.  Co.  90  Md.  14. 
46  L.  R.  A.  393.  44  Atl.  1051. 

Classification  is  a  legislative  question,  subject 
to  Judicial  revision  only  so  far  as  to  see  that  It 
is  founded  on  real  distinctions,  and  not  on  ar- 
tificial or  Irrelevant  ones  used  for  the  purpose 
of  evading  the  constitutional  prohibition.  If 
the  distinctions  are  genuine,  the  courts  cannot 
declare  the  classification  void,  thougli  they  may 
not  consider  it  to  be  on  a  sound  basis.  The 
rest  ls«not  wisdom,  but  good  faith  In  the  daasl- 
tlcation.  Seabolt  v.  Northumberland  County. 
187  Pa.  318,  41  Atl.  22. 

The  real  test  of  the  validity  of  an  objection 
to  a  tax  law  as  violating  the  rule  of  uniformity 
is  not  whether  the  classification  Is  wise  or  Just. 
j  but  whether  the  legislature  acted  arbitrarily, — 
whether,  without  an  adequate  determining  prin- 
ciple. It  divided  the  subject  of  the  tax  Into  two 
classes,  and  then  sought  to  deprive  one  of  these 
classes  of  the  equal  protection  of  the  laws.  If 
there  Is  a  genuine  and  substantial  distinction  be- 
tween the  two  classes,  the  classification  Is  law- 
ful. Rosenbloom  v.  State  (Neb.)  57  L.  R.  A. 
922,  80  N.  W.  1068. 

To  Justify  Judicial  Interference,  the  classifi- 
cation adopted  must  be  based  upon  an  Invidious 
and  unreasonable  distinction  or  difference  with 
reference  to  similar  kinds  of  property.  People 
ex  rel.  Iron  Silver  Mln.  Co.  v.  Henderson,  12 
Colo.  369.  21  Pac.  144. 

The  provision  of  the  Michigan  Constitution  re- 
quiring uniformity  in  the  levying  of  taxes  has 
for  its  object  the  prevention  of  unjust  discrim- 
ination. It  prevents  property  from  being  clas- 
sified and  taxed  as  classed  by  different  rules.  All 
kinds  of  property  must  be  taxed  uniformly,  or 
I  be  entirely  exempt.  The  uniformity  must  be  co- 
C'XtensIve  with  the  territory  to  which  the  tax 
applies.  If  a  state  tax.  it  must  be  uniform  ail 
over  the  state.  If  a  county  or  city  tax,  it  most 
be  uniform  throughout  such  county  or  city. 
Pine  Grove  Twp.  v.  Talcott.  19  Wall.  666.  22  L.. 
ed.  227. 

Equality  and  uniformity  of  taxes  on  occupa- 
tions to  the  approximate  extent  which  Is  rea- 
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19  a  fundamental  maxim  in  taxation  that 
the  same  property  shall  not  be  subject  to 
a  double  tax,  payable  by  the  same  party 
•oither  directly  or  indirectly."  Cooley, 
Taxn.  2d  ed.  227.  Justice  Ghamplin,  in 
Taffgart.y.  Sanilac  County,  71  Mich.  26,  38 
N.  W.  642,  said:  "The  rule  of  uniformity 
forbids  that  taxation  should  be  double.  No 
person  can  be  twice  assessed  upon  the  cash 
value  of  the  same  property,  to  defray  a  pub- 
lic burden."  This  opinion  was  concurred  in 
by  Justices  Morse  and  Long.  Justice  Camp- 
bell, in  the  same  case,  said:  "No  tax  law 
K'an  be  valid  which  does  not  provide  for  se- 
•curing  such  uniformity.  Of  course,  it  is 
not  necessary  to  attempt  impossibilities. 
Uniformity,  as  well  as  value,  may  involve 
some  exercise  of  opinion  or  discretion,  and 
•cannot  be  absolute-  But  a  law  which  does 
not  provide  directly  for  satisfying  these  con- 


ditions as  far  as  practicable  cannot  be  a 
valid  exercise  of  the  taxing  power,  and  can- 
not be  upheld  as  conforming  to  the  consti- 
tution. ...  It  cannot  be  possible  to 
have  double  taxation  valid  under  our  consti- 
tution. It  not  only  destroys  uniformity  of 
burdens,  but  in  so  doing  involves  the  other 
considerations  referred  to." 

It  is  not  contended  that  under  the  consti- 
tution of  this  state  the  property  of  a  domes- 
tic corporation  and  the  stock  of  the  share- 
holders, whose  value  depends  upon  the  value 
of  its  property,  can  be  taxed.    But  it  is  con- 
tended that,  if  the  corporation  and  its  prop- 
erty are  located  in  another  state,  then  the 
'  evidence  of  property  known  as  "  stock  "  can 
I  be    assessed    and    taxed   to    the    individual 
I  shareholders  residing  in  Michigan.    That  is 
'  the  important  question   in   this  case.     Let 
'  us  suppose  that  the  Calumet  &  Hecla  Mining 


■sonably  attainable  is  reqalred  by  a  constltatlon 
containing  the  usual  pertinent  provision,  and  is 
an  essential  element  in  the  power  of  taxation; 
t>ut  discrimination  in  occupations  and  clasaifl- 
4?ation8  of  them,  so  far  as  seem  to  be  proper  and 
reasonable  to  the  legislature  for  the  purpose  of 
apportioning  such  taxes  equally  and  uniformly, 
•do  not  admit  of  interference  from  the  courts  so 
long  as  the  legislature  does  not  plainly  tran- 
scend its  authority  and  disregard  the  constitu- 
tional restrictions.  And,  inasmuch  as  the  legis- 
lature may  at  will  create  municipal  corporations, 
and  clothe  them  with  powers  adequate  to  the 
purposes  of  their  creation,  among  which  is  the 
power  to  tax,  a  municipal  ordinance  Imposing 
•discriminating  occupation  taxes  Is  valid  when  a 
like  legislative  act  would  be  so.  Blessing  v. 
^ialveston,  42  Tex.  641. 

What  is  the  test  of  the  reasonableness  of  a 
classification, — of  one  based  upon  "some  differ- 
ence which  l)ears  a  Just  and  proper  relation  to 
the  attempted  classification,  and  is  not  a  mere 
arbitrary  selection?"  Legislation  special  in 
x:haractor  is  not  forbidden  by  the  14tb  Amend- 
ment. There  is  no  precise  application  of  the 
rule  of  reasonableness  of  classification,  and  the 
rule  of  equality  permits  many  practical  Inequal- 
ities. And  necessarily  so.  In  a  classification 
for  governmental  purposes  there  cannot  be  an 
•exact  exclusion  or  Inclusion  of  persons  and 
things.  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1087,  18  Sup.  Ct.  Rep. 

In  a  late  case  in  the  Supreme  Court  of  the 
United  States  Involving  the  constitutionality  of 
a  state  law,  challenged  on  the  ground  that  it 
-denied  the  equal  protection  of  the  law,  Mr.  Jus- 
tice Brewer,  for  the  majority,  after  remarking 
that,  upon  the  one  hand,  legislation  which,  in 
•carrying  out  a  public  purpose,  is  limited  in  Its 
application  if,  within  the  sphere  of  its  operation, 
it  affect?  alike  all  persons  similarly  situated,  Is 
not  within  the  14th  Amendment :  and.  on  the 
•other  hand,  that  it  was  equally  true  that  the 
equal  protection  guaranteed  by  the  Constitution 
forbids  the  legislature  to  select  a  person,  nat- 
ural or  artificial,  and  impose  upon  him  or  it 
burdens  and  liabilities  not  cast  upon  others  sim- 
ilarly situated;  that  it  cannot  make  a  classlfi- 
nation  of  individuals  or  corporations  which  is 
purely  arbitrary  and  impose  upon  such  class  spe- 
-clal  burdens  and  liabilities, — ^proceeds  to  say  : 
While  cases  on  either  side,  and  far  away  from 
the  dividing  line,  are  easy  of  disposition,  the 
dlflBcuIty  arises  as  the  statute  comes  near  the 
ilne  of  separation.  Is  the  classification  pre- 
scribed thereby  purely  arbitrary,  or  has  It  some 
i^asis  in  that  which  has  a  reasonable  relation  to 
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the  object  sought  to  be  accomplished?  It  is  not 
at  all  to  be  wondered  at  that,  as  these  doubtful 
cases  come  before  this  court,  the  Justices  have 
been  divided  in  opinion.  To  some  the  statute 
presented  seemed  a  mere  arbitrary  selection ;  to 
others  it  appeared  that  there  was  some  reason- 
able basis  of  classification.  But  the  division  in 
all  of  them  was  not  upon  the  principle  or  rule 
of  separation,  but  upon  the  location  of  the  par- 
ticular case  one  side  or  the  other  of  the  divid- 
ing line.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  S.  06,  43  L.  ed.  900,  19  Sup.  Ct. 
Rep.  609,  Afiirming  58  Kan.  447,  49  Pac.  602. 

Therc^  is  a  further  limitation.  When  a  rea- 
sonable and  proper  classification  has  been  made, 
all  the  members  of  the  class  set  apsTrt  must  be 
taxed  alike. 

While  the  14th  Amendment,  In  forbidding 
states  to  deny  to  any  person  within  their  Juris- 
dictions the  equal  protection  of  the  laws,  only 
i-equlres  the  same  means  and  methods  to  be  ap- 
plied impartially  to  all  the  constituents  in  each 
class  so  that  the  law  shall  operate  equally  and 
uniformly  upon  all  persons  in  similar  circum- 
stances :  while,  too.  It  does  not  prohibit  legisla- 
tion limited  either  in  the  objects  to  which  It  is 
d'l-ected  or  by  the  territory  in  which  it  Is  to 
operate,  but  merely  requires  that  all  subjected 
to  such  legislation  shall  be  treated  alike  under 
like  circumstances  and  conditions,  both  in  priv- 
ileges conferred  and  liabilities  imposed, — it  Is 
still  a  question  :  What  Is  the  test  of  likeness 
and  -unlikeness  of  circumstances  and  conditions? 
"These  expressions,"  says  Mr.  Justice  McKenna, 
"have  almost  the  generality  of  the  principle 
they  are  used  to  expound,  and  yet  they  are 
definite  steps,  to  precision  and  usefulness  of 
definition  when  connected  with  the  facts  of  the 
cases  in  which  they  are  employed."  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  594. 

Legislation,  which,  in  carrying  out  a  public 
purpose.  Is  limited  in  its  application.  Is  not 
within  the  14th  Amendment  if,  within  the 
sphere  of  its  operation,  it  affects  alike  all  per- 
sons similarly  situated.  Barbier  v.  Connolly, 
113  U.  S.  32,  28  L.  ed.  925,  5  Sup.  Ct.  Rep.  857. 

The  14th  Amendment  merely  requires  that  all 
persons  subjected  to  such  legislation  shall  be 
treated  alike  under  like  circumstances  and  con- 
ditions. Hayes  v.  Missouri,  120  U.  S.  71.  80 
L.  ed.  580,  7  Sup.  Ct.  Rep.  350. 

When  legislation  applies  to  particular  bodies 
or  associations.  Imposing  upon  them  additional 
liabilities,  It  Is  not  open  to  the  objection  that 
It  denies  to  them  the  equal  protection  of  the 
laws  if  all  who  are  brought  under  its  infiuence 
are   treated   alike   under   the   same  conditions. 
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Company  were  located  across  the  boundary 
line  in  Wisconsin,  and  its  property  assessed 
tho  same  as  it  now  is  in  Michigan;  would 
the  assessment  of  Michigan  stockholders  at 
the  cash  value  of  their  stock  be  any  less 
double  taxation,  or  any  less  unequal,  than 
if  located  within  the  state?  It  must  be 
borne  in  mind  that  all  the  property  of  the 
corporation  would  be  taxable  in  Wisconsin, 
and  nowhere  else.  Or  suppose  that  the 
Upper  Peninsula  were  organized  into  a  sep- 
arate state;  it  would  then  follow,  if  re- 
apondent's  contention  be  correct,  that  all  the 
stock  of  the  shareholders  in  the  old  state 
would  at  once  be  taxable.  Is  it  possible  that 
the  framers  of  the  constitution,  and  the  peo- 
ple who  adopted  it,  supposed  that  they  were 
adopting  a  constitution  capable  of  such  op- 
pression and  injustice?  I  cannot  so  hold, 
even  if  there  are  decisions  of  other  courts 


to  the  contrary.  There  are  occasions  when 
precedents  from  other  tribunals,  however 
learned  they  may  be,  should  not  be  followed. 
The  value  of  railroad,  mining,  and  manu- 
facturing corporations  is  bas^  upon  their 
property,  which  is  taxed  where  th^  are  lo- 
cated. There  is  no  more  justice  in  taxings 
the  stockholder  upon  his  stock  in  such  a  cor- 
poration located  in  another  state  than  there 
would  be  in  taxing  the  stock  in  the  hands 
of  a  stockholder  of  a  domestic  corporation. 
It  is  as  unjust  and  unequal  in  the  one  case 
as  it  is  in  the  other.  I  cannot  sanction  that 
fiction  of  the  law  which  separates  the  stock, 
calls  it  personal  property,  and  assesses  it. 
regardless  of  the  fact  that  all  the  property 
which  the  stock  represents  has  been  assessed 
by  the  authorities  where  its  property  is  lo- 
cated. It  is  common  knowledge  that  all  such 
corporate  property  is,  and  always  has  been. 


Misaour!  P.  R.  Co.  v.  Mackey.  127  U.  S.  205,  32 
L.  ed.  107,  8  Sup.  Ct.  Rep.  1161. 

The  14th  AmendmeDt,  forbidding  any  state  to 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws,  does  not  prevent 
the  classification  of  property  for  taxation, — the 
subjecting  of  one  Icind  of  property  to  one  rate 
of  taxation,  and  of  another  liind  to  a  different 
rate ;  the  distinguishing  between  franchises,  li- 
censes, and  privileges,  and  visible,  tangible  prop- 
erty, and  between  real  and  personal  property, — 
provided  all  property  in  the  same  class  is  treated 
alike.  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  593. 

The  14th  Amendment  was  not  Intended  to 
compel  the  states  to  adopt  an  iron  rule  of  equal- 
ity in  respect  of  taxation, — to  prevent  the  classi- 
fication of  propeny  for  taxation  at  different 
rates,  or  to  prohibit  legislation  in  that  regard 
special  either  in  the  extent  to  which  it  operates 
or  the  objects  sought  by  it  to  be  attained.  It  is 
enough  if  there  is  no  discrimination  in  favor  of 
one  as  against  another  of  the  same  class.  Glozza 
V.  Tiernan.  148  U.  S.  657,  37  L.  ed.  599,  13  Sup. 
Ct.  Rep.  721. 

A  tax  law  which  operates  alike  on  all  property 
and  persons  similarly  situated,  and  under  which 
the  assessment  is  made  by  a  Judicial  officer  after 
notice  and  opportunity  to  be  heard  by  the  per- 
sons interested,  does  not  conflict  with  the  pro- 
visions of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States.  Wallace  v.  Myers, 
4  L.  R.  A.  171,  38  Fed.  184. 

The  general  requirement  of  uniformity  of  pul>- 
lic  burden  is  satisfied  in  a  tax  upon  business, 
when  such  tax  bears  upon  all  business  of  a  like 
kind,  whether  followed  by  foreign  or  domestic 
corporations,  or  by  resident  or  nonresident  in- 
dividuals. State  V.  Western  U.  Teleg.  Co.  73 
Me.  518. 

Excises  and  duties  undoubtedly  must  be 
equal ;  that  is,  they  must  operate  upon  all  per- 
sons who  exercise  the  employment  which  is  so 
taxed.  A  tax  upon  one  particular  moneyed  cap- 
ital would  unquestionably  be  contrary  to  the 
principles  of  Justice,  and  could  not  be  sup- 
ported ;  but  a  tax  upon  all  banks  is  Justifiable. 
Portland  Rank  v.  Apthoii),  12  Mass.  252. 

A  constitutional  provision  that  all  property 
shall  be  assessed  for  taxes  under  general  laws 
and  by  uniform  rules  according  to  Its  true  value 
does  not  take  away  from  the  legislature  the 
power  of  selecting  the  subjects  of  taxation,  but 
it  does  require  that  all  the  members  of  the  class 
selected  shall  be  Included  In  the  taxing  law,  and 
that  the  rule  applied  thereto  shall  be  uniform 
as  to  the  whole  class,  and  that  the  assessment 
shall  be  made  at  the  true  value  of  the  property 
60  L.  R.  A. 


constituting  the  class.  A  law,  therefore,  which 
taxes  a  class  of  property  separately  Is  not  un- 
constitutional if  it  embraces  all  property  of  thajt 
class,  applies  to  It  uniform  rules,  and  taxes  it 
according  to  its  true  value.  The  constitution- 
ality of  such  a  law  Is  to  be  determined  in  the 
same  way  in  which  it  would  be  determined  if 
the  property  taxed  were  the  only  property  taxed 
In  the  state.  State  Board  v.  Central  R.  Co. 
48  X.  J.  L.  146.  4  Atl.  578,  Reversing  48  N.  J. 
L.  1.  57  Am.  Rep.  516,  2  Atl.  789. 

A  law  which  operates  alike  upon  ail  persons 
under  like  circumstances  Is  not  obnoxious  to  the 
14th  Amendment  to  the  Constitution  of  the 
United  States  forbidding  the  states  to  deny  the 
equal  protection  of  the  laws  to  persons  within 
their  Jurisdictions.  Cleveland.  C.  C.  &  St.  L.  R. 
Co.  V.  Backus,  133  Ind.  513,  18  L.  R.  A.  729.  33 
N.  i:.  421,  Aflirmed  in  154  U.  S.  439,  38  L.  ed. 
1041,  4  Inters.  Com.  Rep.  677.  14  Sup.  Ct.  Rep. 
1122. 

The  Illinois  supreme  court  declai-es  It  well 
settled,  by  Its  repeated  decisions,  in  that  state, 
that  the  state,  In  its  sovereign  capacity,  and 
the  cities  and  villages  thereof  by  grants  of  the 
legislature,  have  ample  power  to  exact  license 
fees  from  trades  and  occupations  mentioned  in 
the  Illinois  Constitution  of  1870,  art.  9.  $  1» 
for  either  regulation  or  revenue.  But,  whether 
the  license  fee  is  for  one  pui*po8e  or  the  other, 
it  Is  essential  that  the  law  which  exacts  it  be 
80  framed  as  to  apply  uniformly  to  the  whole 
class  upon  which  it  operates.  Santa  v.  Chi- 
cago, 172  111.  204,  40  L.  R.  A.  611,  50  X.  K. 
233. 

Laws  public  in  their  object  may  be  confined 
to  a  particular  class  of  persons  if  they  be  gen- 
eral In  their  application  to  the  class  to  which 
they  apply ;  provided,  the  distinction  is  not  ar- 
bitrary, and  rests  upon  some  reason  of  public 
policy  growing  out  of  the  conditions  or  business 
of  sucii  class.  Allen  v.  Pioneer  Press  Co.  40 
Minn.  117,  3  L.  R.  A.  532,  41  N.  W.  936. 

Where  the  method  adopted  for  subjecting 
property  to  taxation  Is  a  tax  based  upon  valu- 
ation, the  rate  imposed  must  be  uniform,  and 
apply  alike  to  all  who  are  thus  taxed.  The 
property  of  one  citizen  may  not  be  taxed  at  a 
greater  rate  than  that  of  another.  And.  how- 
ever dtfllcult  It  may  be  to  obtain  equality  In 
other  respects,  a  uniform  rate  may  and  must  be 
Imposed  In  this  class  of  taxation.  State  v.  Can- 
da  Cattle  Car  Co.  85  Minn.  457,  89  X.  W.  66. 

If  the  same  method  of  taxation  is  applied 
without  dlscrlminarion  throughout  the  state  to 
the  valuation  of  all  property  In  a  particular 
class,  there  is  a  sufllclent  compliance  with  the 
requirements  of  the  Constitution.  People  e*  reL 
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assessed  in  the  state  in  which  it  is  located. 
It  was  common  knowledge  when  our  consti- 
tution was  framed  and  adopted.  Counsel  for 
respondent  cite  Cook  on  Stock  and  Stock- 
holders: ** Aside  from  constitutional  re- 
strictions, it  unquestionably  is  within  the 
power  of  the  state  to  levy  not  only  a  double 
tax,  but  even  a  treble  or  quadruple  tax,  if 
it  bO  chooses.''  As  authority  for  the  text 
the  author  cites  Toll-Bridge  Co.  v.  Oahom, 
35  Conn.  7.  His  comment  upon  this  case  is: 
"  Evidently  corporations  were  not  popular 
in  Connecticut  in  18G8,  except  for  taxation 
purposes."  Cook,  Stock  &  Stockholders,  § 
do7.  note.  Such  a  result  is  not  possible 
undor  the  constitution  of  Michigan.  One 
more  illustration  may  not  be  out  of  place: 
Ten  men,  five  living  in  Indiana  and  five  in 
Micnigan,  are  engaged  as  co-partners  in  a 
manufacturing  business  located  in  Indiana. 


The  real  estate  and  all  the  personal  prop- 
erty are  in  Indiana,  and  are  there  taxed. 
The  property  cannot  be  taxed  in  Michigan. 
They  conclude  to  form  a  corporation.  Each 
receives  his  proportionate  share  of  the  stock. 
The  property  is  taxed  in  Indiana  to  the  cor- 
poration, the  same  as  it  was  taxed  to  the 
co-partnership.  The  result  of  the  respond- 
ent's contention  would  be  that  the  five  stock- 
holders in  Michigan,  who  could  not  be  taxed 
as  co-partners,  would  pay  the  same  tax  in 
Indiana  on  their  corporate  property  as  they 
did  upon  it  when  partnership  property,  and 
would  then  be  taxed  again  in  Michigan,  on 
the  theoiy  that  their  property  has  been  con- 
verted into  personalty,  and  is  therefore  tax- 
able in  Michigan.  Is  not  this  a  species  of 
bald  legerdemain?  Is  it  consistent  with  a 
constitution  prohibiting  unequal  taxation? 
Is  it  the  act  of  an  honest  and  just  govem- 


Iron  .Silver  Min.  Co.  v.  Henderson,  12  Colo.  369, 
21  Pac.  144. 

Equality  and  uniformity  in  taxation  require 
that  iDdlyidualB  in  classes  be  treated  alike ;  and. 
while  it  may  be  stated  generally  that,  under  a 
constituional  provision  therefor,  a  wide  discre- 
tion is  given  to  the  legislature  in  laying  taxes 
on  classes  of  property  and  persons,  yet  there 
must  be  uniformity  In  the  application  of  the 
rule  adopted  for  the  class  amongr  individuals  and 
property  of  the  same  character  In  the  class. 
Pullman  State  Bank  v.  Manring,  18  Wash.  250, 
51  Pac.  464. 

Legislation  which  affects  alike  all  persons 
pursuing  the  same  business  under  the  same  con- 
ditions is  not  such  class  legislation  as  is  pro- 
hibited by  the  Constitution  of  the  United  States 
or  that  of  Oregon.  Re  Oberg,  21  Or.  406,  'l4 
L.  R.  A.  57T,  28  Pac.  130. 

The  le^j^slature  has  a  right  to  classify  and 
Impose  license '  taxes  upon  trades  and  occupa- 
tions, and  may  delegate  to  municipalities  the 
power  to  do  so ;  and,  provided  all  pursuing  the 
same  occupations  are  taxed  alike  and  equally,  It 
is  no  objection  to  the  tax  that  it  does  not  apply 
to  all  business  pursuits  and  every  kind  of  occu- 
pation. Rankin  v.  Henderson,  9  Ky.  L.  Rep. 
861,  7  S.  W.  174. 

When  a  state  Constitution  provides  that  all 
property  shall  be  taxed  according  to  its  value 
as  determined  In  a  manner  directed  by  the  leg- 
islature, so  that  taxes  shall  be  equal  and  uni- 
form throughout  the  state,  and  no  species  of 
property  be  taxed  higher  than  any  other  of  the 
same  value,  every  citizen  is  brought,  for  the 
purpose  of  taxation,  into  one  constitutional 
class,  and  It  Is  not  competent  for  the  legisla- 
ture, under  the  form  of  classification,  to  divide 
this  class  and  violate  the  Constitution  by  pro- 
viding that  taxes  be  assessed  upon  some  on  a 
different  basis  than  value,  and  at  an  unequal 
and  multiform  rate  In  proportion  to  value. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Taylor,  86  Fed. 
168. 

When  a  tax  Is  Imposed  on  vocations  or  priv- 
Ueges,  or  on  the  franchises  of  corporations,  it 
must  be  equal  and  uniform  ;  but  the  equality 
and  uniformity  consist  In  the  imposition  of  the 
like  tax  upon  all  who  follow  the  same  vocation, 
or  who  enjoy  the  same  privilege  subjected  to  the 
tax,  and,  If  it  be  a  franchise  tax,  upon  oil  cor- 
porations belonging  to  the  class  upon  which  It  Is 
imposed.  Phtcnix  Carpet  Co.  v.  State,  118  Ala. 
143,  22  So.  627. 

If  all  in  the  same  class  are  taxed  alike,  the 
requirement  of  the  Mississippi  Constitution,  of 
uniformity  and  equality  of  taxation.  Is  met. 
60  L.  R.  A. 


Vicksburg  Bank  v.  Worrell,  67  Miss.  47,  7  So. 
219. 

Licenses  and  occupation  taxes  must  be  equal 
and  uniform  upon  every  member  of  the  same 
class  subjected  thereto,  when  there  Is  a  consti- 
tutional requirement  of  equality  and  uniformity 
of  taxation.     State  v.  Endon,  23  La.  Ann.  663. 

Under  a  constitution  requiring  uniformity 
and  equality  in  taxation,  but  permitting  the  leg- 
islature to  levy  an  Income  tax  upon  all  persons 
pursuing  any  occupation,  trade,  or  calling,  and 
that  all  such  persons  procure  licenses  as  pro- 
vided by  law,  the  legislature  has  power  to  select 
for  taxation  any  trade,  occupation,  or  calling, 
but  Is  not  competent,  when  taxing  a  calling,  to 
exempt  from  the  tax  any  one  party  who  follows 
that  calling.  The  tax  must  burden  equally  all 
in  the  selected  calling.  New  Orleans  v.  Louisi- 
ana Sav.  Bank  &  S.  D.  Co.  31  La.  Ann.  637. 

b.  In  the  concrete. 

1.  Iteaaonahle  classifications. 

The  wide  discretion  conceded  to  legislatures 
In  classifying  the  subjects  of  taxation  neces- 
sarily Impels  courts  in  the  majority  of  cases  to 
uphold  a  given  clesslflcation  adopted.  Classifi- 
cations that  have  been  sustained  vary  all  the 
way  from  natural  and  obviously  proper  divisions 
to  those  which  are  barely  Justifiable,  or  even 
dubious. 

Corporations  generally  may  be  put  in  a  single 
class.  People  v.  Home  Ins.  Co.  92  N.  Y.  328; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  594,  33 
L.  ed.  1025,  10  Sup.  Ct.  Rep.  593 ;  People  v. 
Kqultable  Trust  Co.  96  N.  Y.  387;  People  v. 
(".old  &  Stock  Teleg.  Co.  98  N.  Y.  67 ;  Coal  Run 
Coal  Co.  V.  Finlen,  124  111.  666,  17  N.  B.  11; 
State,  Trenton  Iron  Co.,  Prosecutor,  v.  Yard, 
42  N.  J.  L.  357 ;  Com.  v.  Mammoth  Vein  Coal 
&  I.  Co.  3  Dauphin  Co.  Rep.  220. 

They  may  be  subdivided  according  to  the  rate 
of  their  dividends.  Com.  v .  Delaware  &  H. 
Canal  Co.  1  Dauphin  Co.  Rep.  257. 

Their  capital  stock  may  be  treated  as  a  diB> 
tlnct  class  of  Investments.  Com.  v.  National 
Oil  Co.  157  Pa.  516,  27  Atl.  374  ;  Com.  v.  Mill 
Creek  Coal  Co.  157  Pa.  524,  27  Atl.  375 ;  South- 
pi-n  (Jum  Co.  V.  Laylin,  66  Ohio  St.  578,  64  N. 
E.  564. 

Their  stockholders  may  be  constituted  a  sep- 
arate closs  of  taxpayers.  Wiley  v.  Salisbury, 
111  N.  C.  397,  16  S.  E.  542. 

And  their  funded  debts  a  distinct  species  of 
taxable  property.  Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  ed.  892,  10  Sup.  Ct. 
Rep.  583 :  Com.  v.  Delaware  Division  Canal  Co. 
I  123  Pa.  594,  2  L.  R.  A.  798,  16  Atl.  584  ;  Coal 
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mcnt?  Cliancellor  Kent  thus  states  the  doc- 
trine :  "  Every  person  is  entitled  to  be  pro- 
tected in  the  enjojinent  of  his  property,  not 
only  from  invasions  of  it  by  individuals, 
but  from  all  unequal  and  undue  assessments 
on  the  part  of  government.  It  is  not  suffi- 
«nent  that  no  tax  or  imposition  can  be  im- 
posed upon  the  citizens  but  by  their  repre- 
sentatives in  the  legislature.  The  citizens 
are  entitled  to  require  that  the  legislature 
itself  shall  cause  all  public  taxation  to  be 
fair  and  equal  in  proportion  to  the  value 
of  property,  so  that  no  one  class  of  indi- 
viduals and  no  one  species  of  property  may 
he  unequally  or  unduly  assessed.''  2  Kent, 
Com.  331.  This  is  not  a  question  of  allow- 
ing the  laws  of  another  state  to  interfere 
with  the  right  of  taxation  in  this.  The 
case  presents  no  such  question.  The  ques- 
tion is,  rather,  whether,  under  our  consti- 


tution, evidences  or  representatives  of  prop- 
erty can  be  taxed  in  this  state,  while  the 
property  they  represent  is  not,  never  has 
been,  and  cannot  be,  taxable  here,  but  is, 
and  always  has  been,  taxable  in  the  state 
where  located.  Is  a  certificate  of  stock  any 
more  property  than  a  deed  of  land  or  con- 
tracts of  co-partnership?  All  are  evidences 
of  property,  and  nothing  more. 

I  will  now  discuss  the  authorities  cited  in 
my  Brother  Long's  opinion,  and  others 
cited  in  the  brief  of  the  attorney  general: 

In  Younyblood  v.  Sexton,  32  Mich.  407,  20 
Am.  Rep.  «54,  the  right  to  impose  a  tax  upon 
the  liquor  traffic,  as  a  condition  to  the  right 
to  carry  on  the  business,  was  involved.  It 
was  a  personal  tax.  and  not  one  upon  prop- 
erty. It  was  in  effect  a  license  tax,  which 
every  dealer  was  required  to  pay  before  en- 
tering into  the  traffic.     The  court  expressly 


Ridge  Improv.  &  Coal  Co.  v.  Jennings,  127  Pa. 
397,  17  Atl.  986,  Afflnned  in  147  U.  S.  147.  37 
L.  ed.  116,  13  Sup.  Ct.  Rep.  282 ;  Com.  v.  Le- 
high Valley  R.  Co.  129  Pa.  429.  18  Atl.  406, 
410;  Simpson  v.  Hopkins,  82  Md.  478.  33  Atl. 
714. 

Foreign  and  domestic  corporations  may  be 
separately  classified.  Pembina  Consol.  Silver 
Mln.  &  Mill.  Co.  v.  Pennsylvania,  125  U.  S.  181, 
31  L.  cd.  650.  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737 ;  Com.  v.  Germanla  L.  Ins.  Co. 
11  Pblia.  553;  Germanla  L.  Ins.  Co.  v. 
Com.  85  Pa.  513 ;  Western  U.  Teleg.  Co.  v.  May- 
er, 28  Ohio  St.  521 :  Hughes  v.  Cairo.  92  HI. 
339  ;  Walker  v.  Springfield,  94  111.  364  ;  Michigan 
Mut.  L.  Ids.  Co.  v.  Hartz  (Mich.)  8  Det.  L.  N. 
8S2,  88  X.  W.  405 ;  Scottish  Union  &  Nat.  Ins. 
Co.  V.  Herrlott,  109  Iowa,  606.  80  N.  W.  665 ; 
State  V.  Lathrop,  10  La.  Ann.  398 ;  State  ▼.  Foe- 
dick.  21  La.  Ann.  434 ;  Insurance  Co.  v.  New 
Orleans,  1  Woods,  85  Fed.  Cas.  No.  7,052 :  New 
Orleans  v.  Pontcbartraln  R.  Co.  41  La.  Ann. 
519,  7  So.  83. 

Railroads  constitute  a  natural  class.  State 
Railroad  Tax  Cases.  92  U.  S.  575,  sub  nom.  Tay- 
lor V.  Secor.  23  L.  ed.  663 ;  Kentucky  Railroad 
Tax  Cases,  115  U.  S.  321,  8ub  nom,  Cincinnati, 
N.  O.  A  T.  P.  R.  Co.  V.  Kentucky,  29  L.  ed.  414, 
6  Sup.  Ct.  Rep.  57 ;  Charlotte,  C.  &  A.  R.  Co.  v. 
(Ilbbes,  142  U.  S.  386,  35  L.  ed.  1051,  12  Sup. 
Ct.  Rep.  255 ;  B'lorlda  C.  &  P.  R.  Co.  v.  Reynolds, 
183  U.  S.  471,  46  L.  ed.  283,  22  Sup.  Ct.  Rep. 
176 ;  Boston.  C.  &  M.  R.  Co.  v.  State,  60  N.  H. 
87 ;  State  Board  v.  Central  R.  Co.  48  N.  J.  L. 
146.  4  Atl.  578 ;  State  v.  Northern  C.  R.  Co.  44 
Md.  131;  Atlantic  &  D.  R.  Co.  v.  Lyons  (Va.) 
42  S.  F,.  982;  Wilmington,  C.  &  A.  R.  Co.  v. 
Brunswick  County.  72  N.  C.  10 ;  Richmond  &  D. 
R.  Co.  N.  C.  DIv.  V.  Brogden.  74  N.  C.  707: 
Piedmont  R.  Co.  v.  ReldsvUle,  101  N.  C.  404, 
sab  nom.  Richmond  &  D.  R.  Co.  v.  Reldsvllle,  2 
L.  R.  A.  284,  2  Inters.  Com.  Rep.  416,  8  S.  E. 
124;  Chamberlain  v.  Walter,  60  Fed.  788; 
Columbus  Southern  R.  Co.  v.  Wrigbt,  89  Ga. 
574,  15  S  E.  293.  Affirmed  In  151  U.  S.  470. 
38  L.  ed.  238,  14  Sup.  Ct.  Rep.  396 :  Cleveland, 
c:.  C.  &  St.  L.  R.  Co.  V.  Backus.  133  Ind.  513, 
18  L.  R.  A.  729,  33  N.  E.  421.  Affirmed  in  154 
U.  S.  439.  38  L.  ed.  1041.  4  Inters.  Com.  Rep. 
677.  14  Sup.  Ct.  Rep.  1122  ;  Porter  v.  Rockford, 
U.  I.  &  St.  L.  R.  Co.  76  111.  561:  Huck  v. 
(^bicago  &  A.  R.  Co.  86  III.  352 ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Siders.  88  111.  320;  Dubuque  v. 
Chicago.  D.  &  M.  R.  Co.  47  Iowa.  196;  State 
ex  rcl.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Sev- 
erance, 55  Mo.  378 :  Sute  ex  rel.  Brown  v. 
Missouri  P.  R.  Co.  92  Mo.  137,  8  S.  W.  862: 
Francis  v.  Atchison.  T.  &  S.  F.  R.  Co.  19  Kan. 
GO  L.  R.  A. 


803  :  Missouri,  K.  &  T.  R.  Co.  v.  Geary  County, 
9  Kan.  App.  350.  58  Pac.  121 :  Northern  P.  R. 
Co.  V.  Barnes,  2  N.  D.  310,  51  N.  W.  386 ;  Amea 
V.  People,  26  Colo.  88.  56  Pac.  656. 

As  It  was  substantially  said  in  the  New  Jer- 
sey court  of  errors  and  appeals,  railroad  and 
canal  property  necessarily  used  for  corporate 
purposes  In  an  interlocking  entirety  is  a  nat- 
ural class  by  Itself,  and  of  nnlversal  recognition 
as  different  from  other  classes.  State  Board  v. 
Central  R.  Co.  48  N.  J.  L.  146.  4  Atl.  578. 

Express  companies  may  be  pat  in  a  separate 
class.  American  Union  Exp.  Co.  v.  St.  Joseph, 
66  Mo.  675.  27  Am.  Rep.  382. 

And  may  be  differentiated  from  otber  trans- 
portation companies  doing  an  express  business. 
Pacific  Exp.  Co.  V.  Selbert.  44  Fed.  310,  142  U. 
S.  339,  35  L.  ed.  1035,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct.  Rep.  250. 

Banks  and  bankers  may  be  made  another  sep- 
arate class  (Portland  Bank  r.  Aptborp,  12 
Mass.  252 ) .  and  be  further  divided  according  as 
they  may  or  may  not  be  organized  under  a  free 
banking  .ict  (New  Orleans  v.  People's  Bank,  32 
La.  Ann.  82),  and,  doubtless,  according  to  the 
nature  of  the  business  they  do. 

As  savings  banks  in  one  class.  Provident 
lust,  for  Savings  v.  Massachusetts.  6  Wall.  611, 
18  L.  ed.  907  :  Suffolk  Sav.  Bank.  Petitioner,  151 
Mass.  103.  23  N.  E.  728 :  Union  Five  Cents  Sav. 
Banks  Petition,  68  N.  H.  384,  36  Atl.  17; 
Providence  Inst,  for  Savings  v.  Gardiner.  4  R. 
I.  484 :  State  v.  Central  Sav.  Bank.  67  Md. 
290.  10  Atl.  290.  11  Atl.  357  ;  Collett  v.  Spring- 
field Sav.  Soc.  13  Ohio  C.  C.  131. 

And  trust  companies  in  another.  Montpelier 
Sav.  Bank  &  T.  Co.  v.  Montpelier.  73  Vt.  364, 
50  Atl.  1117  :  Fidelity  Trust  Co.  v.  Vogt,  66  N. 
J.   L.  86.  48  Atl.  580. 

Gas  companies  may  be  made  another  distinct 
class.  Ottawa  Gaslight  &  Coke  Co.  v.  Downey, 
127  111.  201.  20  N.  E.  20;  Sterling  Gas  Co.  ▼. 
Hlgby.  134  111.  557,  25  N.  E.  660 ;  Williams  ▼. 
Rees.  9  Biss.  405,  2  Fed.  882. 

All  corporations  may,  for  some  purposes,  be 
put  in  one  class.  So  may  all  manufacturing 
corporations.  But  this  Is  not  the  limit  of  di- 
visibility. Manufacturing  corporations  are  of 
diverse  kinds:  and  there  is  no  reason  why  the 
legislature  may  not.  if  It  pleases,  put  into  one 
class,  and  tax,  companies  wbich  make  liquor  or 
gas,  wblle  leaving  all  other  manufacturing  com- 
panies untaxed.  Com.  v.  Germanla  Brewing  Co. 
145  Pa.  83,  22  Atl.  240. 

A  uniformity  and  equality  clause  does  not 
preclude  the  legislature  from  exempting  manu- 
facturing corporations  from  a  state  tax  to  wlilch 
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held  that  it  was  a  uniform  tax,  and  that 
"*' uniform  4ty  is  the  very  basis  of  this  tax. 
It  is  levied  entirely  without  discrimination ; 
and  the  real  objection  made  to  it  is,  not 
that  it  lacks  uniformity,  but  that  the  legis- 
lature were  unjust  in  making  it  uniform,  in- 
stead of  levying  it  by  some  standard  of  dis- 
crimination." The  law  was  attacked  as  un- 
just and  unequal,  in  that  it  was  not  levied 
in  proportion  to  the  business  done.  The 
language  quoted  in  my  brother's  opinion 
<loes  not  apply  to  a  case  where  taxation  is 
conceded  to  be  double,  but  to  uniform  tax 
laws,  which  cannot  be  made  to  operate 
justly  in  all  cases,  because  of  the  infirmities 
of  human  judgment.  In  State  v.  Lathrop, 
10  La.  Ann.  398,  a  tax  was  imposed  upon  a 
foreign  corporation  a.s  a  condition  to  its  do- 
ing business  in  the  state  of  Louisiana.  A  like 
tax  was  imposed  upon  home  companies,  but 


in  a  lesH  amount.  The  decision  is  based  ex- 
pressly upon  the  right  of  the  state  to  im- 
pose any  condition  it  pleases  upon  forei^ 
corporations  desiring  to  do  business  within 
the  state.  That  there  be  no  mistake  about 
this,  I  quote  from  the  decision :  "  If  this 
state  has  thought  fit  to  recognize  foreign 
charters  of  incorporation  to  the  extent  of 
permitting  foreign  corporations  to  transact 
business  in  their  corporate  name,  through 
agents,  within  our  limits,  the  legislature 
had  an  undoubted  right  to  attach  what  con- 
ditions it  thought  fit  to  the  privilege."  In 
Insurance  Co.  v.  New  OrleanSy  1  Woods,  85, 
80,  Fed.  Cas.  No.  7,062,  the  same  question 
was  involved,  and  the  Federal  court  followed 
and  quoted  from  State  v.  Lathrop.  The 
same  question  was  involved  in  Hughes  v. 
Cairo,  92  III.  339,  and  the  decision  was  ex- 
pressly   planted   upon   two  grounds :       ( 1 ) 


corporations  In  general  are  liable.  Hawes  Mfg. 
Co.'s  Appeal,  1  Monagban,  353,  IT  Atl.  219. 

The  legislature  may  go  further.  It  may  ex- 
empt those  manufacturing  corporations  that 
carry  on  their  manufacturing  within  the  state, 
and  may  tax  manufacturing  corporations  that 
-do  their  manufacturing  outside  of  the  state, 
■and  yet  not  thereby  come  in  conflict  wl^  the 
14th  Amendment  to  the  Constitution  of  the 
United  States.  New  York  v.  Roberts,  171  U.  S. 
<>58,  Bub  nom.  New  York  ew  rel.  Parke,  D.  & 
Co.  V.  Roberts,  43  L.  ed.  323,  19  Sup.  Ct.  Rep. 
^8,  Affirming  149  N.  Y.  608,  44  N.  E.  1127. 

Mining  and  mines  may  be  separately  classl- 
tled.  Klttannlng  Coal  Co.  v.  Com.  79  Pa.  100 ; 
People  ex  rel.  Iron  Sliver  Mln.  Co.  v.  Henderson, 
12  Colo.  369,  21  Pac.  144. 

The  sewing-machine  business  may  be  singled 
out  for  separate  taxation  in  one  form  or  an- 
•other.  St.  Louis  v.  Bowler,  94  Mo.  630,  7  S.  W. 
434  ;  Quartlebaum  v.  State,  79  Ala.  1 ;  Singer 
Mfg.  Co.  V.  Wright,  97  Ga.  114.  35  L.  R.  A.  497, 
25  S.  E.  249;  Singer  Mfg.  Co.  v.  Wright,  33 
Fed.  123. 

A  corporation  engaged  in  the  general  business 
of  refining  raw  sugars  purchased  by  itself,  or 
Intrusted  to  it  by  others  for  that  purpose,  is 
in  a  different  class  from  a  sugar  planter  who 
grows  and  grinds  the  cane  upon  his  own  planta- 
tion and  refines  the  product  into  sugar:  since 
the  former  is  a  manufacturer,  and  the  latter  Is 
a  farmer  or  planter.  A  state,  therefore,  which 
•discriminates  between  the  two  by  taxing  the 
corporate  manufacturer  and  exempting  the  In- 
dividual planter  upon  the  sugar  either  refines, 
<does  not  thereby  deny  to  the  corporation  the 
equal  protection  of  the  laws  In  contravention 
of  the  14th  Amendment.  American  Sugar  Ref. 
Co.  ▼.  Louisiana,  179  U.  S.  89,  45  L.  ed.  102, 
21  Sup.  Ct.  Rep.  43,  Afllrming  51  La.  Ann.  565, 
25  So.  447. 

2.  Unreasonable  classifications. 

The  cases  are  not  numerous  wherein  a  tax 
law  has  been  adjudged  void  because  It  made  a 
classification  repugnant  to  the  constitutional 
rule  of  equality  and  uniformity.  But  occasion- 
ally a  piece  of  legislation  is  so  Incurably  vicious 
that  It  cannot  stand.  Such  was  the  Missouri 
statute,  purporting  to  regulate  business  and 
trade,  of  May  16,  1899,  known  popularly  as  the 
anti-department  store  act,  Imposing  license 
taxes, — a  law  which  the  supreme  court  of  the 
-state  annnlled  without  a  dissenting  vote.  Rob- 
inson, J.,  who  expressed,  in  the  main,  the  views 
of  the  court,  attacked  with  vigor  the  classifica- 
tfon  made  by  the  act  as  ''wholly  without  reason 
60  L.  R.  A. 


or  necessity."  He  characterized  it  as  "so  arbi- 
trary and  unreasonable  as  to  defy  suggestion  to 
the  contrary ;"  as  "classification  run  wild." 
The  simple  statement  of  Its  creation,  said  he, 
is  a  most  fatal  blow  to  its  continued  existence. 
State  ex  rel.  Wyatt  v.  Ashbrook,  154  Mo.  375, 
48  L.  R.  A.  265,  55  S.  W.  627. 

There  was  a  similar  adjudication  by  the  su- 
preme court  of  Pennsylvania  concerning  the 
Pennsylvania  act  of  June  15,  1897,  regulating 
the  employment  of  unnaturalized  male  foreign- 
ers, and  imposing  a  per  diem  tax  for  each  of 
such  employees,  to  be  deducted  from  his  wages. 
The  law  was  held  to  be  repugnant  to  the  14th 
Amendment  as  a  denial  of  the  equal  protection 
of  the  laws,  and  also  violative  of  art.  1,  §  9,  of 
the  state  Constitution,  commanding  all  taxes  to 
be  uniform  upon  the  same  class  of  subjects. 
Juniata  Limestone  Co.  v.  Fagley,  187  Pa.  193, 
42  L.  R.  A.  443,  40  Atl.  977. 

The  United  States  circuit  court  In  the  western 
district  of  that  state  had  previously  reached  the 
same  conclusion.  Fraser  v.  McConway  A  T.  Co. 
6  Pa.  Diet.  R.  555. 

Sometimes  a  classification  is  so  indefinite  and 
so  broad  as  to  work,  necessarily,  an  unequal 
burden,  and  the  law  is  held  void  for  that  reason. 
That  was  the  vice  with  an  ordinance  of  a  Vir- 
ginia municipality  laying  a  specific  tax  on  every 
1,000  lbs.  of  tobacco  bought  each  month.  The 
price  of  tobacco  In  that  market  ranged  from  1 
cent  to  $1  per  pound,  and  some  dealers  dealt 
only  In  the  cheaper  grades,  and  others  entirely 
in  the  more  expensive  ones.  Danville  v.  Shel- 
ton.  76  Va.  325. 

A  municipal  ordinance  in  Pennsylvania  suf- 
fered from  a  like  infirmity,  and  was  annulled 
for  similar  reasons.  By  its  terms  the  assessors 
were  directed  to  assess  all  offices  and  posts  of 
profit,  professions,  trades,  and  occupations  ac- 
cording to  the  income  derived  from  them.  It 
did  not  divide  the  several  subjects  of  taxation, 
but  grouped  them  all  as  occupations,  and  left 
the  assessors  to  guess  at  the  amount  of  the  tax 
without  guiding  rules.  The  supreme  court  of 
the  state  deemed  it  hopelessly  and  incurably 
vicious.      Banger's  Appeal,  109  Pa.  79. 

In  Pennsylvania  the  legislature  is  held  In- 
competent to  fix  an  arbitrary  valuation  of  prop- 
erty in  one  city,  or  in  certain  cities  of  the  state, 
differing  from  the  valuations  In  other  cities 
therein.  Pittsburgh's  Petition,  138  Pa.  401,  21 
Atl.  757,  759,  761. 

Under  a  constitution  forbidding  any  species 
of  taxable  property  to  be  taxed  any  higher 
than  another  of  equal  value,  and  giving  the 
legislature  power  to  tax  merchants,  peddlers, 
and  privileges,   and  authorize  municipalities  to 
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the  authority  levying  the  tax.  nor  does  it 
amount  to  a  denial  of  the  equal  protection  of 
the  laws  merely  because  no  such  tax  is  Imposed 
upon  agents  for  other  chattels.  St.  Louis  v. 
Dowler,  94  Mo.  630.  7  S.  W.  434. 

A  state  law  for  the  assessment  and  collec- 
tion by  state  officers  of  taxes  upon  railroad  prop- 
erty in  unorganized  counties  is  not  unconstitu- 
tional under  a  clause  in  the  organic  law^  which 
commands  the  legislature  to  provide  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation, 
and  exempts  governmental,  religious,  charitable, 
educational,  etc.,  property ;  when  such  Constitu- 
tion (unlike  Constitutions  in  other  states  where 
the  contrary  has  been  held)  neither  expressly 
commands  that  ail  property  shall  be  taxed,  nor 
expressly  limits  the  exemptions  that  the  legis- 
lature may  grant :  merely  because  no  machinery 
has  been  provided  for  assessing  and  taxing  other 
property  In  the  unorganized  counties,  and,  in 
consequence,  such  other  property  necessarily  es- 
capes its  Just  share  of  the  public  burdens.  Fran- 
cis V.  Atchison,  T.  &  S.  F.  R.  Co.  19  Kan.  303. 

In  reaching  this  conclusion,  the  court  was  not 
at  all  sure  of  Us  ground.  To  hoJd  the  act  con- 
stitutional seemed  to  conflict  with  the  general 
idea  of  uniformity  which  common  Justice,  as 
w^ell  as  the  general  understanding  of  both  legis- 
latures and  courts,  places  as  the  foundation  of 
all  valid  taxation.  To  decide  the  contrary,  if 
the  decision  was  carried  to  Its  logical  results, 
seemed  productive  of  **an  effect  so  startling,  and 
so  fatal  to  all  taxation  from  the  commencement 
of  our  state  history,  as  to  compel  the  clearest 
conviction"  before  such  a  decision  could  be  ren- 
dered. The  court  said,  quite  candidly  :  "The 
conclusions  we  have  reached  are  by  no  means 
entirely  satisfactory  to  us.  We  hold  the  section 
to  be  constitutional  and  valid,  not  because  it  is 
clear  to  us  that  it  is  so,  but  l>ecause  it  is  not 
clear  to  us  that  it  is  not."     Ibid. 

A  statute  does  not  violate  the  constitutional 
requirement  of  uniformity  and  equality  of  tax- 
ation by  authorizing  in  some  counties  a  larger 
rate  of  taxation  than  is  provided  for  by  law 
generally  throughout  tlie  state ;  provided,  of 
course,  that  the  rates  in  the  specified  counties 
are  equal  and  uniform  throughout  the  territory 
to  which  they  apply.  Midland  Elevator  Co.  v. 
Stewart,  50  Kan.  378,  32  Pac.  33. 

A  law  providing  for  the  levy  the  next  year 
of  an  additional  tax  to  make  up  a  deficiency  in 
the  tax  of  the  preceding  year  from  failure  to  col- 
lect all  the  taxes  assessed  In  that  year  for  state 
purposes  in  such  counties  as  were  delinquent  in 
meeting  the  state  tax  apportioned  to  them,  and 
to  the  extent  in  each  of  Its  particular  deficit, 
does  not  violate  a  constitutional  rule  of  uni- 
formity. Atchison,  T.  &  S.  F.  R.  Co.  v.  Clark, 
60  Kan.  831,  58  Pac.  561. 

A  statute  adding  interest  at  the  rate  of  50  per 
cent  per  annum  to  delinquent  taxes  where  an  in- 
junction Against  their  collection  has  been 
granted  and  afterwards  dissolved  does  not  vio- 
late the  constitutional  provision  for  uniformity 
of  taxation,  as  the  charge  is  in  the  nature  of  a 
penalty.  Missouri,  K.  &  T.  R.  Co.  v.  Labette 
County,  62  Kan.  550,  64  Pac.  56.  Affirming  9 
Kan.  App.  545,  59  Pac.  383. 

A  territorial  statute  enacting  that  from  and 
after  its  passage  no  taxes  shall  be  assessed, 
levied,  or  collected  in  any  unorganized  county, 
district,  or  reservation  which  is  or  may  be  at- 
tached to  any  county  for  Judicial  purposes,  ex- 
cept taxes  for  territorial  or  court  funds,  and  re- 
pealing inconsistent  or  confiictlng  laws,  is  not 
beyond  the  legislative  power  by  the  provisions 
of  the  organic  act  of  Congress  extending  such 
power  to  all  rightful  subjects  not  inconsistent 
with  the  Constitution  and  laws  of  the  United 
States,  forbidding  any  law  to  be  passed  Inter- 
fering with  the  primary  disposal  of  the  soil,  any 
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lax  to  be  imposed  upon  Federal  property,  any 
taxation  of  the  lands  or  other  property  of  non- 
residents higher  than  those  of  residents,  any 
law  to  bo  enacted  impairing  private  property 
rights,  or  making  unequal  discriminations  In 
taxing  diflerent  kinds  of  property,  and  requir- 
ing all  property  subject  to  taxation  to  t>e  taxed 
in  proportion  to  its  value.  Such  organic  act 
neither  limits  the  legislative  power  to  exempt 
from  taxation,  nor  requires  uniformity  in  taxa- 
tion. Pryor  v.  Bryan,  11  Okla.  357,  66  Pac. 
o48. 

Such  an  organic  act  does  not  prevent  a  ter- 
ritorial legislature  from  separately  classifying 
railroads  for  taxation,  and  commuting  their 
taxes  for  a  percentage  of  their  gross  earnings. 
A  territorial  taxing  act  therefore,  relating  alone 
to  railroads,  classifying  them  by  themselves,  and 
imposing  upon  them  a  percentage  tax  upon  their 
gross  earnings  in  lieu  of  all  other  taxes  upon 
their  property  of  every  kind.  real,  personal,  and 
mixed,  thus  exempting,  not  only  property  essen- 
tial to  railroad  operation,  but  also  lands  held 
speculatively  for  sale  and  profit. — Is  valid. 
Neither  does  such  taxing  act  amount  to  a  denial 
of  equal  protection  of  the  laws,  inhibited  by  the 
14th  Amendment,  because  lands  of  the  same 
character  which  belong  to  individuals  are  other- 
wise taxed.  Northern  P.  R.  Co.  v.  Barnes,  2 
N.   D.  310,  395,  51  N.  W.  386,   786. 

A  constitutional  requirement  that  all  property 
be  assessed  and  taxed  in  the  manner  pre.scrlbed 
by  law.  and  that  laws  be  passed  taxing  by  uni- 
form rule  all  property  according  to  its  true  val- 
ue in  money,  does  not  prevent  the  legislature 
from  providing  for  the  taxation  of  tangible  per- 
sonal property  within  the  state,  such,  for  exam- 
ple, as  grain  stored  in  warehouses  and  elevators, 
by  assessing  the  person,  firm,  corporation,  or 
company  having  possession  of  it  on  tne  ante  oc 
which  the  law  speaks,  regardless  of  who  may  oe 
the  owner.  Minneapolis  &  N.  Elevator  Co.  v. 
Traill  County.  9  N.  D.  213,  50  L.  R.  A.  266,  82 
X.  \V.  727. 

A  statute  which,  after  providing  a  mode  of 
assessment  of  railroad,  telegraph,  ferry,  and 
bridge  companies,  provides  that  the  stock  of  all 
other  domestic  corporations  or  Joint-stock  com- 
panies not  therein  otherwise  provided  for, 
whether  held  by  resident  or  alien  stockholders, 
shall  be  assessed  and  taxed  the  same  as  ail 
other  taxable  property  in  the  precinct  where 
such  company  may  have  Its  principal  office,  with- 
out deduction  for  corporate  debts,  but  with  due 
allowance  for  corporate  real  estate  taxed  where 
located. — in  no  wise  conflicts  with  a  constitu- 
tional provision  requiring  the  legislature  to  pro- 
vide needful  revenue  by  levying  a  tax  by  valu- 
ation, so  that  each  property  owner  shall  pay  In 
proportion  to  the  value  of  his  possessions,  to  be 
ascertained  in  a  manner  provided  by  law,  and 
authorizing  the  imposition  of  occupation  taxes 
by  general  law,  uniform  as  to  the  class  upon 
which  it  operates.  Mortensen  v.  West  Point 
Mfg.  Co.  12  Neb.  197,  10  N.  W.  714. 

A  division  by  statute  of  mlfies  and  mining 
claims  for  precious  metals  into  two  classes  for 
the  purpose  of  taxation,  according  as  they  pro- 
duce more  or  less  than  a  stated  sum  annually, 
does  not  contravene  a  constitutional  command 
for  uniform  and  equal  ad  valorem  taxation  upon 
the  same  class  of  subjects  within  the  same  Juris- 
dictions. People  ex  rel.  Iron  Silver  Mln.  Co.  ▼. 
Henderson,  12  Colo.  360,  21  Pac.  144. 

A  statutory  scheme  of  taxing  railroad  prop- 
erty in  municipalities  according  to  mileage, 
rather  than  values,  is  not  violative  of  such  a 
constitutional  command,  since  other  parts  of 
the  Constitution  authorize  classification,  and 
sanction  different  modes  of  assessment,  while  di- 
recting d  legislative  prescription  of  rules  to  se- 
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<nire  a  Just  valaation  for  taxation  of  ail  prop- 
erty.    Ames  ▼.  People,  26  Colo.  83,  56  Pac.  656. 

2.  l7icoH9i&tent  laws. 

Probably  the  most  conspicuous  successful  con- 
test against  a  discriminating  tax  is  that  waged 
by  the  railroads  in  California  in  the  Federal 
courts.  The  California  Constitution  provided 
that  all  property  in  the  state  not  exempt  by  the 
laws  of  the  United  States,  with  some  exceptions 
not  here  material,  was  to  be  taxed  in  proportion 
to  its  value  to  be  ascertained  as  prescribed  by 
law :  but.  In  the  ascertaining  of  property  values, 
a  distinction  was  made  between  railroads  and 
other  owners.  By  one  article  (13)  a  mortgage 
or  other  security  for  debt  was.  for  the  purposes 
oC  assessment  and  taxation,  treated  as  an  inter- 
est in  the  property  affected  by  It,  and,  except 
as  to  railroads  and  other  quasi-public  corpora- 
tions, such  property,  less  the  security,  was  taxa- 
ble to  the  owner,  and  the  security  was  taxable 
to  bis  creditor.  By  the  same  article  (§4)  the 
franchise,  roadway,  roadbed,  rails,  and  rolling 
«>tock  of  railroads  operating  in  more  than  one 
county  in  the  state  were  assessable  at  actual 
value  without  deduction  for  mortgages.  The 
assessment  of  the  property  of  such  railroads 
was  committed  to  a  state  board,  to  be,  when 
completed,  apportioned  among  the  counties  ac- 
cording to  mileage.  Other  property  was  assess- 
jible  by  the  local  assessors.  In  assessing  rail- 
roads, the  state  board  was  neither  required  to 
give  notice  of  its  intended  action,  nor  were  the 
railroads  afforded  any  opportunity  to  be  heard. 
VTith  respect  of  other  property,  county  super- 
visors were  constituted  boards  of  equalization 
In  their  several  counties,  and  there  was  a  like 
board  for  the  entire  state,  each  of  which  boards 
was  able  to  act  only  according  to  set  rules  and 
on  notice  to  taxpayers.  The  section  concerning 
railroad  taxation  was  held  by  the  California 
courts  to  be  self-executing  and  operative  with- 
out legislation.  The  railroads  attacked  the  pro- 
visions relating  to  them,  and  resisted  taxation 
in  pursuance  thereof,  because:  (1)  Being  al- 
lowed no  deduction  for  their  mortgages  as  were 
Individual  taxpayers,  they  were  denied  the  equal 
protection  of  the  laws  guaranteed  by  the  14th 
Amendment  to  all  persons:  and  (2)  that,  with- 
out notice  or  chance  of  hearing  upon  their  as- 
sessments, taxation  under  these  circumstances 
was,  within  the  same  amendment,  a  deprivation 
of  property  without  due  process  of  law.  These 
contentions  of  the  railroads  were  sustained,  and 
the  taxes  assessed  against  them  were  declared 
Invalid.  San  Mateo  County  v.  Southern  P.  R. 
Co.  8  Sawy.  238,  13  Fed.  722,  Appeal  Dismissed 
In  116  U.  S.  138,  29  L.  ed.  589,  6  Siip.  Ct.  Rep. 
317  :  Santa  Clara  County  v.  Southern  P.  R.  Co. 
9  Sawy.  166.  18  Fed.  385,  Affirmed  in  118  U.  S. 
394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132. 

A  constitutional  provision  that  laws  shall  be 
passed  taxing,  by  a  uniform  rule,  all  moneys, 
credits,  and  investments,  and  also  ail  real  and 
personal  property,  according  to  its  value  in 
money,  is  violated  by  a  statute  exacting  from 
every  corporation  operating  a  railroad  within 
the  state  a  so-called  fee  for  general  state  reve- 
nue of  $1  per  mile  for  each  mile  of  main,  branch, 
doable,  or  side  track  operated  in  the  state ;  and 
the  statute,  therefore,  is  void.  Such  a  statute 
plainly  imposes  a  tax  for  revenue;  it  does  not 
assess  for  benefits,  nor  charge  for  services ; 
neither  is  It  a  police  regulation.  Pittsburgh,  C. 
A  St.  L.  R.  Co.  V.  State.  49  Ohio  St.  189,  16  L. 
B.  A.  380,  30  N.  E.  435. 

A  statute  creating  a  system  of  railroad  taxa- 
tion whereby  all  the  property,  real,  personal, 
and  mixed,  of  each  corporation,  including  the 
length  of  the  entire  line,  roadbed,  switches,  and 
aide  tracks,  and  such  fractions  thereof  as  lie  in 
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different  counties,  are  to  be  scheduled  and  re- 
curned  to  a  state  officer  with  details  of  rolling 
stock,  gro&s  receipts,  depots,  warehouses,  ma- 
chine shops,  tools,  and  machinery,  and  the  loca- 
tion of  every  species  of  such  property,  and  all 
other  corporate  possessions  as  a  basis  for  assess- 
ment by  railroad  assessors :  and  which  then  pro- 
vides that,  after  the  deduction  of  a  constitution- 
al tax  exemption  of  $1,000,  and  the  real  cash 
value  of  individual  stockholdings,  the  aggregate 
value  left  shall  be  divided  by  the  number  of 
miles  in  the  total  length  of  the  road  to  fix,  for 
taxation  purposes,  the  value  of  each  mile ;  and 
thereupon  the  state  tax  is  fixed  by  multiplying 
the  quotient  by  the  total  number  of  miles  in  the 
state,  and  the  local  taxes  by  multiplying  the 
quotient  by  the  mileage  in  each  locality, — is 
void  for  conflicting  with  the  constitutional  pro- 
visions respecting  uniformity  and  equality  of 
taxation.  Chattanooga  v.  Nashville,  C.  &  St.  L. 
R.  Co.  7  Lea,  561.  The  court  rested  this  deci- 
sion mainly  upon  two  grounds:  (1)  That 
some  localities  had  valuable  stations,  ware- 
houses, machine  shops,  etc.,  and  others  only 
bare  tracks,  so  the  former  got  less,  and  the  lat- 
ter more,  taxes,  than  either  was  entitled  to : 
and,  (2)  that,  deducting  the  value  of  individ- 
ual stock  holdings,  the  constitutional  mandate 
that  all  property  should  be  taxed,  was  not 
obeyed. 

The  Kansas  sUtute  (act  1895,  chap.  263),  au- 
thorizing the  laying  of  a  tax  to  prevent  prairie 
fires,  was  held  unconstitutional  because  it  rested 
upon  railroad  property  which  was  not  allowed 
any  benefit  from  it.  Atchison,  T.  ft  S.  F.  R. 
Co.  v.  Clark,  60  Kan.  831,  58  Pac.  561. 

To  single  out  and  specially  penalize  railroads 
only  among  delinquent  taxpayers  is  to  violate 
the  constitutional  mandate  that  taxes  shall  be 
levied  and  collected  under  general  laws.  Atlan- 
ta ft  F.  R.  Co.  V.  Wright,  87  Ga.  487,  13  S.  B. 
^78. 

A  statute  enacting  that  from  every  person, 
firm,  or  association  owning  or  running  any  pal- 
ace, sleeping,  or  dining  car,  there  shall  be  col- 
lected an  annual  tax  of  $2  per  mile  for  each 
mile  of  any  and  all  railroads  in  the  state  over 
which  such  cars  shall  run,  imposes  neither  a 
tax  upon  property,  nor  upon  persons,  but  one 
upon  a  business,  and  one  that  Is  of  the  class 
designated  as  occupation  taxes ;  but,  inaamuch 
as  It  relates  to  those  who  own,  or  who  operate 
and  control,  cars  on  rallwoys  which  they  do  not 
own,  and  subjects  them  to  taxation,  while  It 
leaves  free  from  taxation  those  who  own  such 
cars  and  use  them  upon  their  own  railroads,  it 
violates  the  constitutional  requirement  that  ail 
occupation  taxes  shall  be  equal  and  uniform  up- 
on the  same  class  of  subjects  within  the  limits 
of  the  authority  levying  the  tax,  and  is  there- 
fore void.  Pullman  Palace  Car  Co.  v.  State,  64 
Tex.  274.  53  Am.  Rep.  758. 

A  statute,  by  the  terms  of  which  every  rail- 
road expressman  is  required  to  pay  annually  to 
the  state  for  a  license,  either  a  specified  per- 
centage of  the  gross  receipts  of  his  business,  or 
else  a  specific  sum  per  mile  of  road  over  which 
he  operates,  is  an  exercise  of  the  taxing  power, 
and  not  a  police  regulation  ;  and,  because  it  con- 
stitutes an  unequal  division  of  the  public  ex- 
pense, and  the  only  authority  of  the  legislature 
to  tax  is  limited  by  a  constitutional  provision 
to  the  imposing  and  levying  of  proportional  and 
reasonable  rates,  assessments,  and  taxes.  It  is 
void.  State  v.  United  States  ft  C.  Exp.  Co.  60 
\.  n.  219. 

While  a  section  of  a  statute  exacting  annually 
from  each  freight  line  and  equipment  company 
doing  business  or  owning  cars  operated  In  the 
state  a  sum  In  the  nature  of  an  excise  or  li- 
cense tax,  to  be  computed  by  taking  2  per  cent 
of  the  amount  fixed  by  a  state  board  of  apprais- 


860 


Michigan  buPREME  Court. 


Feb  , 


era  as  the  value  of  the  proportion  of  the  capital 
stock  representing  the  corporate  capital  and 
property  owned  and  used  in  the  state,  less  the 
value  of  Its  locally  assessed  and  taxed  real  es- 
tate, is,  when  read  In  connection  with  other  sec- 
tions of  such  statute,  to  be  construed  as  an  act 
Imposing  a  tax  upon  property,  and  not  an  ex- 
cise upon  the  privilege  of  transacting  business, 
and,  therefore,  not  in  conflict  with  the  commerce 
clause  of  the  Federal  Constitution,  because  the 
legislature  has  a  right  to  tax  property,  even  if 
it  is  employed  In  interstate  commerce,  although 
no  right  to  tax  such  commerce  itself ;  neverthe- 
less, inasmuch  as  such  section  Imposes  a  specific 
and  arbitrary  tax  instead  of  a  general  tax  ad 
valorem  at  the  general  rate.  It  does  conflict  with 
the  state  constitutional  requirement  that  all 
taxes  to  be  raised  be  as  nearly  equal  as  may  be ; 
and  that  all  property  upon  which  taxes  are  lev- 
ied shall  have  a  cash  valuation,  and  that  taxa- 
tion shall  be  equal  and  uniform  throughout  the 
state,  hence,  It  is  void.  State  v.  Cauda  Cattle 
Car  Co.  85  Minn.  457.  89  N.  W.  66. 

A  provision  in  a  statute  designed  to  tax  the 
franchises  of  a  corporation  by  taking  the  total 
value  of  the  capital  stock  as  indicated  by  the 
aggregate  market  value  of  the  shares  less  the 
total  value  of  the  tangible  property,  which  di- 
rects that  the  corporate  Indebtedness,  except 
for  current  expenses,  also,  be  deducted.  Is  in 
conflict  with  such  a  constitutional  provision, 
for  the  reason  that  Indebtedness  aflTects  the  val- 
ue of  the  corporate  stock  as  directly  as  do  the 
assets  of  the  corporation.  The  debt  depreciates, 
the  assets  appreciate,  the  value  of  the  shares, 
and  the  practical  eflTect  of  allowing  a  deduction 
of  corporate  debts  is  double  exemption,  and  nec- 
essarily results  in  inequality  between  the  cor- 
poration and  other  taxpayers.  State  v.  Duluth 
Gas  &  Water  Co.  76  Minn.  96,  57  L.  R.  A.  63, 
78  N.  W.  1032. 

When  a  state  Constitution  declares  that  the 
property  of  corporations,  except  educational  and 
charitable  ones,  existing  at  the  time  of  its  adop- 
tion, or  afterwards  created,  shall  be  forever 
RUbJcct  to  taxation  the  same  as  the  property  of 
individuals,  legislation  limiting  the  power  of 
municipalities  to  tax  corporations  within  them 
to  a  stated  rate,  while  the  municipalities  have 
the  right  generally  to  tax,  and  do  tax.  individual 
property  higher,  is  unconstitutional,  and  will 
not  save  corporations  otherwise  liable  from  local 
taxation  at  the  general  rate.  Mobile  v.  Stone- 
wall Ins.  Co.  53  Ala.  570. 

A  state  law  requiring  every  domestic  fire  in- 
surance company,  and  agency  of  every  foreign 
one,  in  a  named  city,  to  be  taxed  annually  a 
stated  sum,  to  be  collected  by  the  state  tax  col- 
lector of  that  city,  and,  as  collected,  paid  into 
the  city  treosury  to  the  credit  of  the  local  fire 
department  for  equal  distribution  among  the 
several  flre-fightlng  companies,  conflicts  with  a 
constitutional  provision  for  equal  and  uniform 
taxation,  and  is  void.  State  v.  Merchants*  Ins. 
Co.  12  La.  Ann.  802. 

A  law  laying  a  percentage  tax  upon  the  gross 
earnings  of  domestic  insurance  companies,  and 
exempting  them  from  all  other  taxation,  state 
and  local,  except  upon  real  estate  and  special  as- 
sessments, is,  so  far  as  it  confers  exemption, 
unconstitutional  for  violating  a  constitutional 
provision  that  the  property  of  all  corporations 
for  pecuniary  profit  shall  be  subject  to  taxation 
the  same  as  that  of  individuals.  Hawkeye  Ins. 
Co.  V.  French.  109  Iowa,  585,  80  N.  W.  660. 

A  law  refusing  to  allow  banks  and  insurance 
companies  any  deduction  from  their  assessments 
for  real-estate  mortgages  otherwise  taxed  vio- 
lates the  Michigan  constitutional  requirement  of 
uniformity  of  taxation  and  ad  valorem  assess- 
ments. Standard  Life  ft  Acci.  Ins.  Go.  v.  De- 
troit, 95  Mich.  466,  55  N.  W.  112. 
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A  statute  providing  that  no  city  or  town 
shall  impose  or  collect  a  greater  tax  on  banks 
or  solvent  credits  than  the  state  tax  for  the 
same  year  is  void  for  repugnancy  to  a  constitu- 
tional provision  that  taxation  shall  be  equal  and 
uniform  throughout  the  state,  and  property 
shaJl  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law.  That  constitu- 
tional provision  applies  to,  and  governs,  mu- 
nicipal, as  well  as  state,  taxation.  Adams  v. 
Mississippi  State  Bank,  75  MIH.  701,  23  So. 
395. 

A  law  making  it  unlawful  for  any  domestic 
coal -mining  company  or  association  to  trass- 
port  for  sale  to  any  place  in  the  state  or  else- 
where, by  rail  or  canal,  or  upon  waters,  coal 
mined  within  the  state,  until  a  state  tax  of  2 
cents  a  long  ton  is  first  paid  on  such  coal  to  the 
carrier  for  the  state ;  requiring  every  carrier  to 
collect  such  tax  in  advance  on  taking  on  such 
coal :  and  containing  appropriate  provisions  for 
returns  and  payments,  and  penalties  for  de- 
faults and  for  remissions  to  mining  companies 
taxed  upon  their  capital  stock, — Is  void  for  vio- 
lating the  constitutional  Bill  of  Rights  of  Mary- 
land providing  for  equal  and  proportional  taxa- 
tion according  to  worth  in  property,  because 
such  law  imposes  a  specific  tax  upon  property 
regardless  of  Its  value.  State  v.  Cumberland  & 
P.  R.  Co.  40  Md.  22.  Three  judges  dissented 
in  this  case  because  they  deemed  the  tax  one 
upon  the  corporation,  not  upon  Its  coal, — an 
excise  upon  business  measured  by  output ;  a  li- 
cense tax,  not  a  tax  on  property. 

An  act  providing  that  persons  who  procure  in- 
surance upon  their  property  within  the  state 
from  foreign  corporations  that  have  not  been 
authorized  to  do  business  within  the  state  shall 
report  to  the  insurance  superintendent  their 
policy  contracts  for  the  purpose  of  taxation,  and 
that  all  such  contracts  shall  be  taxed  a  sum 
equal  to  10  per  cent  of  the  premiums  thereon, 
to  be  paid  by  the  policy  holder,  and  to  be  a 
lien  upon  the  insured  property,  imposes  a  tax 
upon  property,  and  not  a  license  charge  upon  a 
franchise,  privilege,  or  occupation ;  and,  while 
the  legislature  may  lawfully  tax  insurance  pol- 
icies, yet  such  act  is  violative  of  the  constltii- 
tional  restriction  upon  all  taxation  not  uniform 
and  equal,  and  it  is,  therefore,  void.  Re  Page, 
60  Kan.  842,  47  L.  R.  A.  68,  58  Pac.  478.  The 
court  reasoned  that  the  act  in  question  laid  a 
specific  tax.  without  regard  to  value,  upon  in- 
fturance  policies,  and,  moreover,  that  it  taxed 
one,  and  not  another,  resident  policy  holder,  be- 
cause the  one  had  his  policy  written  out  of 
the  state  by  an  unlicensed  company,  and  the 
other  did  not,  although  both  might  insure  prop- 
erty side  by  side  of  the  same  kind  and  value  and 
liable  to  the  same  casualties. 

When  a  state  Constitution  requires  all  prop- 
erty to  be  taxed  equally  and  uniformly  accord- 
ing to  its  value,  the  legislature  is  powerless  to 
authorize  a  state  officer  to  levy  and  collect  taxes 
for  past  years  when.  In  his  opinion,  those  as- 
sessed and  collected  through  the  regularly  con- 
stituted authorities  were  levied  and  paid  upon 
too  low  a  valuation.  State  Revenue  Agent  v. 
ToneUa,  70  Miss.  701,  8ub  nom.  Adams  v.  Ton- 
ella,  22  L.  R.  A.  346,  14  So.  17. 

3.  Retaliation  latca. 

The  practice  has  been  followed  in  some  states 
of  singling  out  certain  foreign  corporations  and 
imposing  upon  them  the  same  burdens,  by  way 
of  taxation  or  otherwise,  that  their  own  states 
impose  upon  like  corporations  from  other  states. 
The  constitutionality  of  these  retaliation  stat- 
utes has  generally  been  sustained  upon  the 
principle  that  a  state  may  lawfully  impose  upon 
foreign  corporations  any  terms  and  conditions 
it  chooses  as  conditions  upon  which  it  will  grant 
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permission  to  enter  and  transact  business  wltli- 
in  its  territory.  Some  of  the  attaclcs  upon  stat- 
utes of  this  character  have  been  based  upon  con- 
stitutional provisions  commanding  equal  and 
uniform  taxation,  or  because  they  were  alleged 
to  be  a  denial  of  that  equal  protection  of  the 
laws  guaranteed  by  the  14th  Amendment.  These 
objections  to  laws  of  tills  class  are  held  gen- 
erally to  be  unfounded.  People  v.  Fire  Asso. 
of  Philadelphia.  92  N.  Y.  312.  44  Am.  Rep.  380 ; 
Phceniz  Ins.  Co.  v.  Welch.  29  Kan.  672;  State 
ex  reh  Baldwin  v.  Insurance  Co.  of  N.  A.  115 
Ind.  257,  17  N.  E.  574 :  Blackmer  v.  Royal  Ins. 
Co.  115  Ind.  291,  17  N.  E.  580 :  Home  Ins.  Co. 
V.  Swigert,  104  III.  653;  Union  Cent.  L.  Ins. 
Co.  V.  Durfee,  164  IW.  186.  45  N.  B.  441. 

In  Alabama,  however,  such  a  statute  was  held 
unconstitutional  for  conflicting  with  the  clause 
In  the  Constitution  of  that  state  making  the 
property  of  private  corporations,  associations, 
and  Individuals  forever  taxable  at  the  same 
rate,  and  because,  also,  it  was  deemed  an  un- 
warrantable delegation  of  the  lawmaking  power 
to  the  legislature  of  an6ther  state.  Clark  v. 
Port  of  Mobile,  67  Ala.  217. 

The  Illinois  supreme  court.  In  Home  Ins.  Co. 
T.  Swigert,  104  111.  653,  pronounced  this  decision 
unsound. 


XI.  The  conflict  in  Wisconsin. 

The  legislature  of  Wisconsin,  April  1,  1854. 
passed  an  act  requiring  all  ralllroad  companies 
and  plank-road  companies  which  were  or  should 
be  organized  within  the  state  to  pay  the  state 
treasurer  annually,  for  the  use  of  the  state,  a 
sum  equal  to  1  per  cent  of  the  gross  earnings  of 
their  respective  roads.  In  that  act  it  was  de- 
clared that  this  amount  of  tax  should  take  the 
place,  and  be  In  full,  of  all  the  taxes  of  every 
name  and  kind  upon  such  roads,  and  the  prop- 
erty belonging  to  such  companies,  or  the  stock 
held  by  individuals  therein,  and  that  it  should 
be  unlawful  to  levy  or  assess  thereupon  any 
other  or  further  assessment  or  tax  for  any  pur- 
pose whatsoever.  Ignoring  this  act,  ofBcials  in 
Waukesha  county  assessed  and  levied  taxes  for 
the  year  1854  upon  the  Milwaukee  ft  Mississippi 
Railroad  Company  as  If  no  such  law  existed, 
and  the  company  sued  out  an  injunction  to  re- 
etrain  the  collection  thereof.  Upon  demurrer 
to  the  bill,  the  question  was  raised  as  to  the 
constitutionality  of  this  statute  under  the  Wis- 
consin Constitution  (art.  8,  S  1)  declaring  that 
*'the  rule  of  taxation  shall  be  uniform,  and  taxes 
ffball  be  levied  upon  such  property  as  the  legis- 
lature shall  prescribe."  It  was  contended  that 
the  rule  of  taxation  was  not  uniform,  because 
the  act  (1)  made  a  rule  for  taxing  railroad  and 
plank-road  property  different  from  the  general 
rule  applying  to  other  property, — laid  a  tax 
upon  income  instead  of  a  ratable  tax  upon 
value;  (2;  levied  a  state  tax  and  gave  an  ex- 
emption from  local  taxes;  and  (3)  established 
a  new  mode  of  levying  taxes.  The  circuit  Judge, 
In  overruling  the  demurrer,  said  the  conten- 
tions against  the  act  were  founded  upon  the  er- 
ror of  looking  to  the  first  part  of  the  pertinent 
section  of  the  Constitution  without  regard  to  the 
qualifying  and  controlling  effect  thereon  of  the 
last  part  authorizing  taxes  to  be  levied  upon 
such  property  as  the  legislature  shall  prescribe. 
"No  property."  he  said,  "can  be  lawfully  taxed 
until  the  legislature  authorizes  and  requires  it 
to  be  done ;  and,  of  course,  no  property  can  be 
taxed  when  the  legislature  prohibits  Its  being 
done.  The  legislature  is  vested  with  the  abso- 
lute power  of  declaring  what  property  through- 
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out  the  state  shall  be,  and  what  shall  not  be, 
subject  to  taxation."  This  decision  was  af- 
firmed upon  review  by  the  supreme  court  of  the 
state,  in  a  very  brief  opinion,  without  extended 
reasoning.  Milwaukee  ft  M.  B.  Co.  v.  Waukesha 
County,  9  Wis.  431,  note. 

Very  soon  afterwards,  the  supreme  court  was 
called  upon  to  pronounce  upon  the  validity  of  an- 
other statute  discriminating  in  taxation,  and 
concluded  that  it  was  In  conflict  with  the  sec- 
tion of  the  state  Constitution  Just  mentioned, 
and  could  not  stand.  That  statute  was  the  char- 
ter of  the  city  of  Janesvllle  of  1854,  which,  inter 
alia,  provided  that  the  rule  of  taxation  in  that 
city  should  be  uniform,  but  that  in  no  case 
should  the  real  or  personal  property  within  the. 
territorial  limits  of  the  city,  and  not  included  In 
the  recorded  plat  of  the  village  of  Janesville 
or  of  any  addition  to  said  village  which  might 
be  used,  occupied,  or  reserved  for  agricultural 
or  horticultural  purposes,  be  subject  to  an  an- 
nual tax  to  defray  the  current  expenses  of  the 
city,  exceeding  %  of  1  per  cent,  nor  for  the  re- 
pair and  building  of  roads  and  bridges  and  the 
support  of  the  poor  more  than  %  as  much,  ad 
valorem  as  should  be  levied  for  such  purpose  on 
the  property  within  such  recorded  plats ;  and  It 
was  also  provided  that  farming  and  gardening 
lands  should  not  be  subject  to  any  other  taxes 
for  any  city  purposes  whatever.  The  general 
taxing  power  conferred  upon  the  municipality 
was  to  levy  annually  upon  all  the  taxable  prop- 
erty In  the  city  a  tax  not  exceeding  1  per  cent 
for  current  expenses,  and  an  additional  tax  so 
far  as  necessary  for  the  repair  and  building  of 
roads  and  bridges  and  for  the  support  of  the 
poor.  The  argument  to  sustain  this  law  was 
that,  as  it  fixed  a  uniform  rate  without,  and  an- 
other uniform  rate  within,  the  recorded  plats, 
thus  taxing  all  the  property  without  alike  and 
oil  the  property  within  alike,  the  Constitution 
was  not  violated ;  In  other  words,  that  the  leg- 
islature had  the  right  to  classify  property  in  a 
city  according  to  its  use  or  geographical  loca- 
tion or  both,  and,  provided  the  separate  classes 
were  each  unlfprmly  taxed,  the  law  was  consti- 
tutional. Knowlton  v.  Bock  County,  9  Wis.  410 
(Judge  Cooley's  dissent  from  this  decision 
[Cooley  on  Taxation,  118,  note  3]  is  approved 
by  Justice  Feckham  in  the  Supreme  Court  of 
the.  United  States  in  Foster  v.  Pryor,  189  U.  S. 
325,  47  L.  ed.  — ,  23  Sup.  Ct.  Bep.  549,  Afllrm- 
ing  11  Okla.  357,  66  Pac.  848). 

Upon  the  authority,  however,  of  the  Knowl- 
ton Case,  when  next  the  railroad  and  plank-road 
statute  came  before  the  state  supreme  court, 
the  earlier  case  was  overruled  and  the  statute 
held  unconstitutional.  "It  la  very  clear,"  rea- 
soned the  court  in  reaching  this  conclusion, 
"that  a  rule  taxing  horses  at  one  rate,  cattle 
at  another,  and  land  at  a  third  would  not  be  a 
uniform  rule.  The  fact  that  all  horses  were 
taxed  alike  would  not  make  it  so,  because  the 
mode  of  taxing  horses  would  be  only  a  part  of 
the  rule.  That  part  might  be  uniform  with  It- 
self, but  the  moment  a  change  was  made  to 
other  property,  there  the  rule  changed  and  the 
uniformity  ceased.  By  any  other  construction 
there  might  be  as  many  different  modes  and 
rates  of  taxation  as  there  may  be  classes  of 
property,  and  yet  the  rule  of  taxation  be  uni- 
form,— a  proposition  which  Is  a  self-evident  con- 
tradiction." State  ex  rcl.  Atty.  Gen.  v.  Winne- 
bago Lake  ft  F.  Blver  PI.  Road  Co.  11  Wis.  35. 
About  this  time  the  court  In  Weeks  v.  Mil- 
waukee, 10  Wis.  243,  held  that  the  omission  from 
the  city  tax  list  of  a  large  amount  of  real 
property.  Intentionally,  pursuant  to  the  express 
terms  of  an  ordinance  so  providing,  vitiated  and 
rendered  void  the  whole  general  levy.     In  that 
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case,  and  in  the  case  of  State  ex  rel.  Reedsburg 
Bank  v.  Hastings,  12  Wis.  47,  distinguished  on 
the  facts,  the  court  cited  and  approved  the 
Knowiton  Case. 

The  constitutionality  of  the  act  of  1854  re- 
specting railroad  and  plank-road  taxation  came 
before  the  court  again  soon  afterward  in 
Kneeloiid  v.  Milwaukee.  15  Wis.  454.  wherein, 
in  reliance  upon  the  decision  in  the  Weeks  Case, 
the  plaintiff  contended  that  the  omission  to  tax 
the  railroad  property  in  the  city  rendered  the 
whole  levy  void ;  that  sucn  omission  wns  inten- 
tional because  the  local  assessors  obeyed  the  act 
of  1854,  and  that  act,  as  decided  in  the  Winne- 
bago Lake  &  Fox  River  Plank-Road  Case,  was 
unconstitutional  and  void,  hence  no  Justification 
whatever.  The  court  below,  appalled  at  the 
logical  conseciuences  of  this  doctrine,  had  sought 
to  find  a  way  of  escape  by  holding  the  omission 
to  assess  the  railroads  was  inadvertent  and  the 
result  of  an  error  or  mistake,  not  of  purpose  or 
deliberate,  and,  therefore,  did  not  vitiate  the 
entire  levy,  but  the  supreme  court  declined  to 
assent  to  this  theory,  and  at  first  reversed  the 
Judgment.  Mr.  Justice  Cole,  who  had  dissented 
in  the  Winnebago  Lake  ft  Fox  River  Plank- 
Road  Case  maliciously  said  that  it  logically  and 
Inevitably  followed  from  that  case,  the  Knowiton 
Case,  and  the  Weeks  Case,  that  the  taxes  then 
before  the  court  were  unconstitutional  and  void. 
He  added :  "It  is  true,  I  did  not  concur  In  the 
decisions  in  the  two  former  cases,  and  my  views 
upon  the  question  there  decided  remain  un- 
changed ;  but  still,  assuming  the  construction 
there  given  to  be  correct.  I  see  no  possible  es- 
cape from  the  conclusion  stated."  The  conse- 
quences of  such  a  ruling  were  so  startling,  and 
entailed  a  practical  paralysis  of  governmental 
functions  trom  inanition,  that  the  court  found 
its  position  untenable,  and  was  compelled  to  re- 
treat. It  granted  a  reargument.  and  affirmed 
the  Judgment  upon  the  doctrine  of  stare  de- 
cisis.    Kneeland  v.  Milwaukee,  15  Wis.  691. 

And.  although  it  still  insisted  that  the  old 
case  of  Milwaukee  ft  M.  R.  Co.  v.  Waukesha 
County,  9  Wis.  431,  note,  was  wrongly  decided 
and  unsound,  upon  that  doctrine  it  followed  it 
with  respect  of  the  effect  of  omitting  railroad 
property  from  the  tax  rolls  when  done  obedient- 
ly to  the  provisions  of  the  act  of  1854.  Dean 
V.  Gleason,  16  Wis.  1 :  Bond  v.  Kenosha.  17  Wis. 
284. 

But  so  recently  as  1890  the  Wisconsin  su- 
preme court  still  held  to  the  doctrine  that  the 
deliberate  and  intentional  omission  from  the 
tax  roll  of  a  piece  of  taxable  property  makes 
the  entire  levy  invalid  for  that  year.  It  so 
decided  where  an  assessor  neglected  to  assess  a 
vacant  lot  owned  by  a  church  because  he  sup- 
posed it  was  exempt.  Green  Bay  ft  M.  Canal 
Co.  v.  Outagamie  County,  76  Wis.  587,  45  N. 
W.  536. 

The  whole  subject  of  the  power  of  the  legis- 
lature of  Wisconsin  to  classify  subjects  of  tax- 
ation, and  tax  the  classes  at  different  rates  by 
diverse  methods,  and  to  grant  exemptions  in 
view  of  the  Constitution,  was  opened  again  in 
a  suit  brought  by  the  Wisconsin  Central  Rail- 
road Company  against  Taylor  county  and  Its 
officials  to  restrain  the  execution  of  deeds  on 
certificates  of  sale  of  its  lands  for  alleged  de- 
linquent taxes,  upon  the  ground  that  such  lands 
were  by  law  exempt.  A  general  demurrer  to 
the  complaint  was  overruled  In  the  first  In- 
stance, and  Judgment  was  ordered  for  the  rail- 
road. The  lands  Involved  were  originally  a 
part  of  the  public  domain,  and  granted  by  act 
of  Congress  to  Wisconsin  in  trust  for  the  aid 
of  railroads,  and  by  the  state  In  turn  to  the 
plaintiff's  predecessors,  and  confirmed  to  the 
plaintiff.  The  statutes  in  point  respecting  the 
exemptions  were:  (1)  An  exemption  of  such 
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lands  from  all  taxation  wliatsoever  for  ten 
years,  unless  sooner  sold,  in  the  act  of  incor- 
poration of.  and  land  grant  to,  the  Winnebago 
&  Lake  Superior  Railroad  Company,  of  April  6. 
1866:  (2)  a  like  exemption  in  the  similar  act 
of  the  same  month  relating  to  the  Portage  ft 
Lake  Superior  Railroad  Company,  and  (3)  an 
act  respecting  the  plaintiff  (Laws  1877,  chap. 
21)  extending  the  exemption  three  years,  and 
declariug  lis  object  to  Insure  the  completion  of 
the  road  and  the  advantages  thereof,  and  that 
the  privileges  and  exemptions  were  in  consider- 
ation and  on  the  express  condition  that  the 
work  of  construction  l)e  renewed  and  the  road 
completed  to  Lake  Superior  in  1877.  The  con- 
stitutionality of  these  statutes  was  fully  sus- 
tained. The  court  construed  the  provision  of 
the  Constitution  in  point  as  having  the  meaning 
of,  "Taxes  shall  be  levied  upon  such  property  as 
the  legislature  shall  prescribe  by  a  uniform 
rule."  Or,  "The  nUle  of  taxation  shall  be  uni- 
form upon  such  property  as  the  legislature  sliall 
prescribe."  And  it  concluded,  among  other 
conclusions,  thnt  the  legislature  not  only  has 
power  to  prescribe  the  property  to  be  taxed, 
but  the  rule  by  which  It  must  be  taxed,  and  the 
only  limitation  upon  that  power  is  that  the  rule 
BO  prescribed  shall  be  uniform.  And  that  the 
l>ower  to  prescribe  what  property  shall  be  taxed 
necessarily  Implies 'the  power  to  prescribe  what 
property  shall  be  exempt.  The  court  took 
pains  to  reaffirm,  and  ogaln  Install,  as  an  au- 
thority resting  in  sound  reason  and  In  principle 
upon  adl  the  points  involved.  Milwaukee  ft  M. 
U.  Co.  V.  Waukesha  County,  9  Wis.  431.  note, 
and  to  distinctly  and  emphatically  overrule 
State  ex  rel.  Atty.  Gen.  v.  Winnebago  Lake  ft  F. 
River  PI.  Road  Co.  11  Wis.  35 :  and  It  declared 
that  Kneeland  v.  Milwaukee.  15  Wis.  454,  691, 
in  going  back  to  the  former  case  reluctantly 
upon  the  doctrine  of  slare  decisis,  shouild  have 
gone  farther  and  recognized  the  decision  afi 
ri^ht.  Wisconsin  C.  R.  Co.  v.  Taylor  County, 
:>2  Wis.  37,  8  N.  W.  833. 

The  opinion  of  Cassoday.  J.,  in  this  case  Is 
one  of  learning,  and  evinces  much  research. 
Starting  from  the  basic  principle  that  consti- 
tutions are  not  in  the  states  of  the  Union  grants 
of  power,  but  restraints  on  sovereignty,  he  takes 
up  the  clauses  respecting  equality  and  uniform- 
ity of  taxation  In  other  state  Constitutions, 
.and  shows  that  these  are  generally  couched  in 
broader  and  more  restrictive  language  than  the 
almilar  clause  in  the  Constitution  of  Wisconsin : 
and,  as  this  is  particularly  the  case  in  respect 
of  Ohio,  the  authority  relied  upon  by  Paine, 
and  Dixon.  J  J.,  and  the  only  one  (Exchange 
Bank  v.  nines,  3  Ohio  St.  15).  to  sustain  their 
decision  in  the  now  discredited  case  does  not 
justify  their  conclusion.  But  the  learned  Judge 
went  further.  In  effect,  he  held  that  there  was 
absolutely  no  limit  upon  the  legislative  power 
to  classify  subjects  of  taxation,  no  matter  how 
arbitrary,  artificial,  and  unreasonable  might  be 
the  classification  adopted.  He  was,  therefore, 
for  overruling  Knowiton  v.  Rock  County,  9  Wis. 
410,  the  Janesvllle  classification  case.  He  in- 
sisted that  the  act  involved  in  that  case  was  a 
valid  exercise  of  the  taxing  power.  His  col- 
league, Orton,  J.,  dissented  from  this  doctrine, 
and  asserted  that  the  Constitution  required 
taxation  to  be  uniform  In  a  broad  sense;  that. 
If  a  certain  class  of  property  is  made  taxable 
at  all,  it  must  not  only  be  taxed  at  a  uniform 
rate,  but  that  all  of  It  must  be  taxed  at  such 
rate  without  partiality  or  discrimination.  "Any 
other  construction,"  he  said,  of  the  constitu- 
tional provision,  "would  emasculate  it  of  all  of 
Its  force  and  effect ;  and,  as  a  restriction  upon 
the  legislative  power.  It  was  not  worthy  of  adop- 
tion,  and  Is  not  worth  preserving."     Ibid. 

It  Is  worth  while  noting  that  Judge  Caaso- 
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day's  view  that  the  JanesTlile  city  taxing  act 
was  valid  finds  support  In  a  decision  rendered 
4Beveral  years  afterwards  by  the  Maryland  court 
•of  appeals,  which  held  it  competent  for  the  legis- 
lature of  Maryland,  notwithstanding  art.  15  of 
the  Bill  of  Rights  of  that  sUte  provided  that 
«ver7  person,  or  person  holding  property  there- 
in, ought  to  contribute  his  proportion  of  public 
taxes  for  the  support  of  the  government  accord- 
ing to  his  actual  worth  in.  real  and  personal 
property,  upon  enlarging  the  boundaries  of  the 
<ity  of  Baltimore  to  make  the  added  territory 
a  special  taxing  district  distinct  from  the  old 
city,  and  to  exempt,  for  a  limited  time,  the 
property  situated  therein  from  the  ordinary 
municipal  taxes  assessed  in  the  old  city,  and 
•continue  for  such  time  the  taxation  thereof  at 
its  former  and  lower  rate.  Daly  v.  Morgan.  69 
Md.  467.  1  L.  R.  A.  757,  16  Atl.  287. 

XII.  Commutations  and  ewcmpUona. 

'Whether  or  not  a  legislature  of  a  state  whose 
Constitution  contains  an  equality  and  uniform- 
ity of  taxation  clause  can  enact  special  laws 
panting  the  privilege  of  commuting  taxes  or 
exempting  certain  subjects  from  taxation,  and, 
if  so,  what  are  the  limits  upon  its  power  in 
«lther  particular:  and  again,  the  power  being 
admitted,  whether  or  not,  when  it  has  been  ex- 
ercised, a  given  tax,  or  a  tax  upon  a  given  sub- 
ject, is  valid  or  invalid, — are  all  questions  de- 
pendent upon  such  a  variety  of  circumstances 
for  answers  that  no  general  principle  of  univer- 
'3al  application  can  be  formulated.  There  are 
cases  in  point  upon  opposite  sides  of  each  of 
these  questions,  but  they  are  not  necessarily 
-conflicting  because  of  essential  differences  In  the 
factors  of  the  problems  whose  solutions  were 
essayed  in  the  respective  litigations. 

Lands  owned  by  a  railroad  outside  of  Its 
right  of  way,  and  not  used  In  the  course  of  its 
oprratlouR  as  a  common  carrier,  but  which  were 
granted  it  by  the  government  to  aid  In  its  con- 
struction, and  which  have  actually  contributed 
to  the  building  of  It  by  securing  some  of  the 
funds  raised  for  that  purpose,  although  they 
are,  and  always  have  been,  held  for  sale,  and 
TK>t  for  use,  are  not  merely  property  owned  by 
a  railroad  like  unto  real  estate  owned  by  Indi- 
viduals, bat  are  railroad  property  in  the  same 
sense  as  are  rights  of  way,  stations,  etc. ;  and, 
hence,  the  competency  of  the  legisiattu-e  to  In- 
clude them  in  classifying  railroads  for  taxation 
by  exacting  a  percentage  of  gross  earnings  In 
lieu  of  all  other  taxes  and  assessments  Is  be- 
yond question,  notwithstanding  a  provision  In 
the  organic  law  that  no  discrimination  shall  be 
made  in  taxing  different  kinds  of  property,  but 
that  all  property  subject  to  taxation  shall  be 
taxed  in  proportion  to  the  value  of  the  prop- 
<»rty  taxed.  McHenry  v.  Alford.  168  U.  S.  651, 
42  L.  ed.  614,  18  Sup.  Ct.  Rep.  242. 

Notwithstanding  a  general  constitutional  re- 
quirement that  the  legislature  shall  provide  for 
the  levying  of  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his,  her,  or  its  property, 
to  be  ascertained  by  some  person  or  persons  to 
be  elected  or  appointed  in  such  manner  as  the 
legislature  shall  direct,  and  not  otherwise,  when 
the  fundamental  law  also  authorizes  the  taxa- 
tion of  occupations,  toll  bridges,  ferries,  and 
persons  using  and  exercising  franchises  and 
privileges  In  such  manner  as  the  legislature 
shall  from  time  to  time  direct ;  and  also  the 
taxation  of  other  objects  and  subjects  In  such 
manner  as  may  be  consistent  with  the  principles 
of  taxation  fixed  in  such  Constitution, — the  leg- 
islature has  the  power  to  commute  by  statute 
the  taxes  to  be  paid  by  a  railroad  company  by 
providing  in  Its  charter  for  the  annual  payment 
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of  a  gross  sum,  ascertained  by  a  fixed  rule  of 
computation.  Illinois  C.  R.  Co.  v.  McLean 
County,  17  111.  291. 

A  territorial  statute  taxing  the  gross  earnings 
of  railroads  in  lieu  of  all  other  taxation  does 
not  conflict  with  a  provision  In  the  organic  law 
that  all  taxes  shall  be  equal  and  uniform,  and 
no  distinction  shall  be  made  in  the  assessments 
between  different  kinds  of  property,  but  these 
shall  be  ad  valorem.  Such  a  statute  prescribes 
no  rule  of  taxation,  and  the  right  of  the  legis- 
lature to  exempt  the  property  of  any  person  or 
corporation  is  undoubted.  Columbia  &  P.  S.  R. 
Co.  V.  Chllberg.  6  Wash.  612,  34  Pac.  163. 

A  statute  for  the  taxation  of  banks,  whose 
purpose  is  to  Impose  a  tax  measured  by  the  en- 
tire assets  in  lieu  of  all  other  taxes,  is  constitu- 
tional, and  all  banks  which  pay  in  accordance 
with  its  requirements  secure  immunity  from 
other  taxes.  Vicksburg  Bank  v.  Worrell,  67 
Miss.  47.  7  So.  219 ;  Bank  of  Oxford  v.  Oxford, 
70  Miss.  504,  12  So.  203. 

Notwithstanding  a  provision  In  the  state  Con- 
stitution requiring  taxation  to  be  equal  and 
uniform.  It  Is  competent  for  the  legislature.  In 
chai'terlng  a  corporation,  to  exempt  It  from 
payment  of  all  licenses  and  taxes  whatever  in 
consideration  of  the  payment  annually  to  the 
8tate  treasury  of  a  substantial  sum  for  the  ben- 
efit of  the  public-school  fund.  Louisiana  State 
Lottery  Co.  v.  New  Orleans,  24  La.  Ann.  86. 

The  legislature  has  power  to  exempt  property 
from  taxation  on  account  of  its  use,  when  such 
exemption  Is  based  upon  a  substantial  classifi- 
cation, as,  for  instance,  property  used  for  re- 
ligious, benevolent,  and  educational  purposes, 
without  violation  df  a  constitutional  require- 
ment that  all  property  shall  be  assessed  for 
taxes  under  general  laws  and  by  uniform  rules, 
according  to  Its  true  value.  State  Board  v. 
Central  R.  Co.  48  N.  J.  L.  146,  4  Atl.  578. 

The  Maryland  Declaration  of  Rights  that 
fvery  person  In  the  state,  or  holding  property 
therein,  ought  to  contribute  his  proportion  of 
public  taxes  for  the  support  of  the  government 
according  to  his  actual  worth  in  real  and  per- 
sonal property,  and  which  all  agree  necessarily 
Implies  equality  of  taxation  on  all  taxable  prop- 
erty, and  which  has  been  a  part  of  every  Con- 
stitution adopted  in  that  state. — has  always 
been  held  to  be  no  restraint  upon  the  legisla- 
ture in  exempting  from  taxation  such  property 
ns.  in  its  judgment,  a  sound  policy  might  re- 
quire. Daly  V.  Morgan,  69  Md.  467,  1  L.  R.  A. 
757.   16  Atl.  287. 

Simpson  V.  Hopkins,  82  Md.  478.  33  At!.  714, 
afilrming  the  constitutionality  of  a  statute  ex- 
empting from  the  tax  imposed  upon  corporate 
debts  secured  by  mortgages  shares  of  homestead 
and  building  and  loan  associations  represented 
by  mortgages,  Is  to  the  same  effect. 

A  city  ordinance  requiring  the  agents  of  every 
Insurance  company,  whether  foreign  or  domes- 
tic. In  the  city,  to  take  out  a  license  and  give  a 
bond  to  render  an  account  of  and  pay  a  percent- 
age on  the  premiums  received  as  a  license  tax. 
but  not  exceeding  $100,  under  penalty  of  recur- 
ring fines  for  each  day's  neglect  to  comply ;  but 
which  contains  an  express  exemption  from  Its 
provisions  of  a  particular  company  in  consider- 
ation of  its  continuing  to  pay,  as  in  the  past  it 
had  paid,  an  annual  sum,  exceeding  $100,  to 
the  local  fli-e  department, — is  not  rendered  In- 
valid by  such  exemption  and  exception,  when 
the  statute  empowering  the  city  to  require  li- 
censes of  insurance  companies  and  their  agents 
generally,  not  exceeding  $100  in  amount  annu- 
ally, does  not  authorize  exemptions  of  any  kind, 
and  the  state  Constitution  enjoins  equality  and 
uniformity  in  taxation  :  for  the  reason  that  the 
excepted  company  actually  pays  more.  Com.  v. 
MP  ton,  12  B.  Mon.  212,  54  Am.  Dec.  522. 
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statute  and  the  constitution.  But  we  are 
dealing  with  a  case  where  the  value  of  all 
property  which  the  stock  represents,  and  of 
which  its  certiGcate  is  evidence,  is  all  as- 
sessed and  taxed  by  and  in  the  state  where 
it  is  situated,  and  where  all  such  property 
has  been  assessed  and  taxed,  in  accordance 
with  the  custom  of  all  the  states  from  the 
foundation  of  the  government  to  the  present 
time,  and  where  alone  it  can  be  taxed.  I 
have  endeavored  to  demonstrate  that  this 
is  double,  and  therefore  unequal,  taxation. 
The  question  is  new  in  this  state,  having 
never  before  been   presented  to  its  courts. 


To  interpret  the  constitution  so  as  to  in- 
clude 9uch  taxation  must  be  conceded  to  re- 
sult in  the  accomplishment  of  a  gross  in- 
justice, and  to  violate  that  rule  of  just  tax- 
ation which  lies  at  the  foundation  of  honest 
government.  It  is  a  narrow  construction. 
It  violates  the  spirit  of  that  instrument* 
To  hold  that  such  taxation  is  excluded  by 
the  constitution  does  justice  to  all  its  citi- 
zen»),  in  subjecting  them  to  equal  taxation, 
and  does  injustice  to  none.  In  my  judg- 
ment, tiie  constitution,  both  in  letter  and  ix^ 
spirit,  prohibits  such  taxation.  I  think  the 
writ  should  issue. 


laws.  Columbus  Southern  R.  Co.  v.  Wright, 
151  U.  S.  470,  38  L.  ed.  238,  14  Sup.  Ct.  Rep. 
396,  Affirming  89  G«.  574,  15  S.  E.  293.  Fol- 
lowed in  Sparks  v.  Macon,  98  Ga.  301,  25  S.  E. 
459. 

A  section  In  a  state  Constitution  providing 
that  all  property,  whether  owned  by  natural 
persons  or  corporHttons.  shall  be  taxed  In  pro- 
portion to  Its  value,  unless  exempted  by  the 
Constltatlon ;  that  all  corporate  property  shall 
pay  the  same  rate  of  taxation  paid  by  individ- 
ual property ;  and  that  nothing  in  such  Consti- 
tution shall  be  construed  to  prevent  the  legisla- 
mre  from  providing  for  taxation  based  on  in- 
come, licenses,  or  franchisee, — does  not  preclude 
the  taxation  of  corporate  intangible  property  of 
a  character  never  owned  by  individuals.  Adams 
Exp.  Co.  V.  Kentucky,  166  U.  S.  171,  41  L.  ed. 
960,  17  Sup.  Ct.  Rep.  527. 

Statutes  requiring  every  corporation.  Joint- 
stock  company,  and  association,  domestic  and 
foreign  alike,  which  does  business  in  the  state, 
except  manufacturing  or  mining  ones,  whether 
domestic  or  foreign,  wholly  engaged  in  manu- 
facturing or  mining  ores  within  such  state  (the 
excepted  entities  being  expressly  exempted),  to 
pay  a  state  tax  upon  its  franchise  or  business, 
arc  not  objectionable  upon  the  ground  that  they 
deny  the  equal  protection  of  the  laws  to  a  for- 
eign manufacturing  corporation  doing  its  manu- 
facturing in  its  home  state  and  sending  its  out- 
put for  sale  to  a  market  in  the  enacting  state, 
and  thereby  subjected  to  the  tax  thus  imposed. 
New  York  v.  Roberts,  171  U.  8.  668,  sub  nom. 
New  York  ct  rcl.  Parke,  D.  ft  Co.  v.  Roberts, 
43  L.  ed.  323,  10  Sup.  Ct.  Rep.  58,  Affirming 
149  N.  Y.  608,  44  N.  E.  1127.  The  prevailing 
opinion  in  this  case  lays  stress  upon  the  fact 
that  the  statutes  challenged  made  no  discrimi- 
nation between  foi*eIgn  and  domestic  corpora- 
tions. That  they  taxed  impartially,  regardless 
of  the  srtate  of  their  origin,  all  corporations  not 
in  terms  exempted.  That  they  exempted  only 
those  wholly  engaged  in  manufacturing  or  min- 
ing within  the  state.  A  domestic  corporation 
manufacturing  outside  of  the  state  was  Just  as 
liable  to  the  tax  as  was  a  foreign  one.  A  for- 
eign coi'poratiou  wholly  engaged  in  manufactur- 
ing within  the  state  was  Just  as  exempt  as  was 
a  domestic  one.  There  was  no  discrimination 
to  the  detriment  of  foreign  corporations.  Mr. 
Justice  Harlan,  who  dissented,  points  out  the 
superllciality  of  this  view.  The  real  question 
involved  was  not  one  of  discrimination  between 
domestic  and  foreign  corporations,  but  between 
corporate  manufacturers  or  miners  within  and 
without  the  state.  The  state  discriminated  in 
favor  of  its  o^ni  products  and  against  those 
produced  in  other  states,  when  the  producer  was 
a  corporation,  either  of  its  own  or  of  another's 
creation.  The  majority  opinion  does  not  touch 
this  question,  and  the  dissentient  rightly  insists 
that  it  is  crucial. 

That  by  a  special  statute  the  state  comptrol- 
ler, who  is  charged  by  the  general  laws  with 
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the  duty  of  assessing  railroad  taxes,  is  directed 
to  assess  the  railroads  of  the  state  for  taxes 
for  certain  past  years  in  which  they  escaped 
taxation,  and  no  similar  act  Is  passed  with  re- 
spect of  other  property  generally  assessable  by 
local  assessors,  which  had  also  escaped  taxation 
in  the  same  years,  does  not  amount  to  a  denial 
of  the  equal  protection  of  the  laws  to  the  rail- 
roads, in  contravention  of  the  14th  Amendment. 
Florida  C.  ft  P.  R.  Co.  v.  Reynolds,  183  U.  S. 
471,  46  L.  ed.  283,  22  Sup.  Ct.  Rep.  176. 

An  Indian  reservation,  although  attached  for 
Judicial  purposes  to  an  organized  county.  Is  not 
a  part  of  the  same  taxing  district,  so  as  to  fall 
under  the  same  tax  law,  and  be  subjected  to  the 
same  taxation  upon  the  principle  of  equality 
and  uniformity.  The  foundation  of  the  rule 
which  generally  obtains,  that  there  shall  be  uni- 
formity in  taxation  of  the  same  kind  of  prop- 
erty in  the  same  taxing  district,  rests  on  the 
assumption  that  in  such  district  the  circum- 
stances regarding  the  property  to  be  taxed  are 
ordinarily  the  same  in  substance,  although  there 
may,  and  necessarily  must,  be  some  differences 
as  to  the  extent  to  which  the  different  ownerv 
of  property  may  be  benefited  by  the  taxes  col- 
lected thereon,  and  It  is  to  be  assumed  that  an 
alteration  as  to  rate  would  work  an  unjust  and 
illegal  discrimination  in  taxing  property  situ- 
ated alike  When  the  difference  is  deep  and 
radical  between  the  two  domains  in  which  the 
same  kind  of  property  may  be  situated,  the  law 
which  makes  them  one  district  for  taxation,  so- 
tbat  all  property  of  the  same  kind  in  the  same 
d'strict  must  be  taxed  alike,  and  no  reasonable 
distinction  be  permitted,  must  Itself  be  so  plain 
and  urgent  that  no  other  intention  can  be  sug- 
gested. Foster  v.  Pryor,  189  U.  S.  326,  47  L. 
ed.  — ,  23  Sup.  Ct.  Rep.  549,  Affirming  11  Okla. 
357,  66  Pac.  348. 

The  New  York  statute  for  raising  state  rev- 
enue by  taxing  certain  corporations,  etc.  (Laws 
1881,  chap.  361,  amending  Laws  1880,  chap. 
542),  does  not  deny  to  those  taxed  thereunder 
the  equal  protection  of  the  laws,  nor  confiict 
with  any  other  provision  of  the  Federal  Consti- 
tution. People  V.  Home  Ins.  Co.  92  N.  Y.  328 : 
People  V.  Equitable  Trust  Co.  96  N.  Y.  387; 
People  V.  Gold  ft  Stock  Teleg.  Co.  98  N.  Y.  67. 

(The  statute  referred  to  was  the  one  that  In- 
augurated the  present  system  in  vogue  in  New 
York,  of  taxing,  for  state  purposes,  corporations 
generally,  both  domestic  and  foreign,  upon  their 
franchises  or  business  according  to  capital  stock 
and  dividends.) 

A  taxing  statute  enacting  that  all  the  real 
and  personal  estate  of  every  domestic  corpora- 
tion, whether  specially  chartered  or  organized 
under  the  general  corporation  laws,  shall  be 
taxed  the  same  as  the  real  and  personal  estate 
of  an  individual  is  not  shorn  of  its  character  as 
a  general  law  for  taxation  according  to  a  con- 
stitutional mandate  by  a  proviso  excepting  from 
its  operation  railway,  turnpike,  Insurance,  canal, 
and    banking   property,    savings    banks,    ceme- 
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teries.  churches,  find  purely  charitable  and  edu- 
cational associations.  State,  Trenton  Iron  Co., 
Ppoeecutor,  ▼.  Yard,  42  N.  J.  L.  357. 

A  general  statute  for  the  taxation  of  railroad 
and  canal  property,  which,  leaving  property  not 
used  for  railroad  or  canal  purposes  to  be  taxed 
by  local  assessors  in  the  same  way  and  to  the 
same  extent  as  other  property,  separates  and 
places  In  a  class  by  Itself  all  such  property 
necessarily  used  for  the  purpose  of  railroading 
and  operating  canals,  which,  after  due  appraise- 
ment at  its  true  value, — as  is  the  rule  with  all 
property, — by  a  state  board  of  assessors.  Is  sub- 
jected to  a  tax  for  state  purposes  and  to  an- 
other for  county  and  municipal  purposes, — does 
not  contravene  u  constitutional  mandate  requir- 
ing property  to  be  assessed  for  taxes  under  gen- 
eral laws  by  uniform  rules,  according  to  its 
value.  State  Board  v.  Central  R.  Co.  48  N.  J. 
L.  140,  4  Atl.  578. 

A  statute  concerning  trust  companies,  enact- 
ing that  they  shall  be  taxed  upon  the  amount  of 
their  capital  stock  issued  and  outstanding,  does 
not  mean  that  they  shall  be  assessed  at  the  par 
value  of  the  shares,  but  that  the  whole  number 
of  shares  outstanding  shall  be  assessed  at  their 
actual  value.  Otherwise  construed,  such  an 
act  would  conflict  with  the  conatltutional  man- 
date that  all  property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules,  ac- 
cording to  its  true  value.  Fidelity  Trust  Co.  v. 
Vogt.  66  N.  J.  L.  86,  48  Atl.  580. 

A  tax  upon  the  franchise  of  a  corporation, 
measured  by  its  business,  viz.,  by  the  number  of 
tons  of  coal  mined  or  purchased  and  sold  by 
it. — one  not  laid  upon  the  coaJ  itself, — does  not 
violate  the  constitutional  rule  of  uniformity. 
Such  a  tax  is  uniform.  It  is  at  the  same  rate 
on  every  gross  ton  mined,  or  purchased  and  sold. 
Klttannlng  CoaJ  Co.  v.  Com.  79  Pa.  100. 

A  tax  law  imposing  taxes  upon  capital  stock 
of  corporations,  at  one  rate  upon  the  actual 
cash  value  thereof  when  no,  or  less  than  6  per 
cent,  annual  dividends  have  t>een  paid  thereon, 
and  at  another  rate  upon  the  par  value  thereof 
for  each  1  per  cent  of  dividends  when  6  per 
cent  or  more  dividends  have  been  paid  thereon, 
whereby,  In  pi^ctice,  stock  upon  which  less 
than  a  6-per-cent  dividend  has  been  paid  Is 
often  valued  above  par,  and  the  companies 
whoee  stock  Is  thus  valued  pay  a  higher  tax 
than  they  would  if  they  had  paid  higher  divi- 
dends, and  more  taxes  proportionately  than  do 
other  companies  paying  larger  dividends :  and 
when,  too,  owing  to  varying  conditions  in  cor- 
porate affairs,  property,  and  business,  the  rate 
of  dividends  is  an  uncertain  measure  of  value 
for  corporate  stock. — is,  still,  not  unconstitu- 
tional for  want  of  uniformity  and  equality. 
Com.  V.  Delaware  &  H.  Canal  Co.  1  Dauphin 
Co.  Kep.  257. 

An  act  for  the  taxation  of  corporations  ac- 
cording to  the  value  of  their  capital  stock, 
embracing  their  property,  assets,  and  fran- 
chises, is  not  rendered  unconstitutional  for  con- 
flict with  the  requirement  that  taxes  be  uniform 
upon  the  same  clam  of  subjects,  by  the  exist- 
ence of  another  act  exempting  real  estate  gen- 
erally from  state  taxes,  notwithstanding  a  part 
of  such  capital  stock  has  been  invested  in,  and 
represents,  real  estwte.  Com.  v.^  Mammoth  Vein 
Coal  &  I.  Co.  3  Dauphin  Co.  Rep.  220. 

There  is  no  repugnancy  to  the  article  In  the 
Maryland  Bill  of  Rights  declaring  that  every 
person  In  the  state,  or  holding  property  therein, 
ought  to  contribute  his  proportion  of  public 
taxes  for  the  support  of  the  government  ac- 
cording to  his  actual  worth  In  real  and  per- 
sonal property,  in  a  statute  levying  a  state  tax 
annually,  of  a  stated  per  cent,  upon  the  gross 
receipts  of  all  domestic  steam  railroads.  For 
aught  that  appears  such  a  tax  is  not  unequal 
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or  unjust.     State  v.  Northern  C.  R.  Co.  44  Md, 
131. 

Nor  is  that  Bill  of  Rights  Infringed  by  the 
taxing  of  corporate  bonds  and  debt  certificates, 
although  individual  mortgage  debts  are  left  eX' 
empt.  This  is  not  a  discrimination  against  a 
special  kind  of  property  within  the  terms  of 
that  instrument.  Simpson  v.  Hopkins,  82  Md. 
478,  33  Atl.  734. 

Legislation  designed  to  carry  into  effect  a  con- 
stitutional provision  that  taxation,  whether  im- 
posed by  the  state  or  by  counties  or  municipal  1- 
tios,  shall  be  equal  and  uniform  ;  and  that  all 
property,  real  and  personal,  shall  be  taxed  ad 
valorem,  ascertained  as  prescribed  by  law ;  and 
that  no  one  species  of  property  from  which  a  tax 
may  be  collectf^d  shall  be  taxed  higher  than  any 
other  species  of  equal  value,  by  making  railroad 
property  bear  Its  Just  share  of  local  as  well  as 
state  taxation,  although  the  language  employed 
is  not  80  clear  and  explicit  as  to  put  the  liability 
of  all  classes  of  railroad  property  beyond  doubt, 
— will  be  given  effect  as  authorizing  local  taxa- 
tion of  railroads,  when,  under  the  uniform  In- 
terpretation of  the  public  authorities  from  the 
time  of  Its  enactment,  continuously,  local  taxes 
have  t>een  laid  upon  railroad  property,  and  the 
oflScial  interpretation  has  Inferentially  received 
Judicial  sanction,  and  the  railroads  during  the 
whole  time  have  paid  such  local  taxes.  Atlan- 
tic &  D.  R.  Co.  V.  Lyons  (Va.)  42  S.  E.  962. 

A  municipal  ordinance  Imposing  a  tax  upon 
every  railroad  running  through  the  municipal 
limits,  whether  such  tax  Is  called  a  privilege  tax 
or  by  another  name,  taxes  a  business  within 
the  municipality,  and  does  not  violate  the  prin- 
ciple of  uniformity  of  taxation  embedded  in  the 
North  Carolina  Constitution.  Piedmont  R.  Co. 
V.  ReldsvIHe,  101  N.  C.  404,  8uh  nom.  Richmond 
\  D.  R.  Co.  V.  Reldsville,  2  L.  R.  A.  284,  2 
Inters.  Com.  Rep.  416,  8  S.  E.  124. 

A  statute  fixing  the  situs,  for  taxation,  of 
domestic  corporate  stock  at  the  principal  ofllce 
of  the  corporation,  and  requiring  It  to  be  listed 
In  the  corporate  name  as  capital  stock,  when 
the  stockholdera  need  not  list  It,  and  are  not 
taxable  upon  it  at  their  respective  domicils,  con- 
forms to  the  constitutional  requirement  of  equal- 
Itv  and  uniformity  of  taxation.  Wiley  v.  Salls- 
b'lry.  111  N.  C.  397,  16  S.  E.  542. 

A  statute  laying  an  annual  tax  of  a  speclflc 
sum  upon  every  sewing-machine  company  sell- 
ing or  dealing  in  sewing  machines  within  the 
state  by  Itself  or  through  agents,  and  upon  all 
wholesale  dealera  in  sewing  machines  made  by 
companies  that  have  not  paid  such  tax ;  and 
requiring  such  companies  and  wholesale  dealers 
to  furnish  a  list  of  their  respective  agents  in 
rach  county,  and  pay  an  annual  fee  for  each 
one, —  does  not  conflct  with  a  constitutional 
m<indate  for  equal  and  uniform  taxation.  In 
imposing  raxes  upon  privileges  and  occupations, 
the  legislature  may  classify  the  subjects  of  the 
tax,  and  is  only  required  to  make  a  given  tax 
uniform  upon  oJl  who  are  In  the  particular  class 
taxed.  Singer  Mfg.  Co.  v.  Wright,  97  Ga.  114, 
3.''.  L.  R.  A.  497.  25  S.  E.  249. 

Nor  does  such  a  statute  come  in  conflict  with 
the  14th  Amendment  as  a  denial  of  the  equal 
protection  of  the  laws  to  foreign  corporations,., 
when  there  are  no  domestic  ones  in  the  sewing- 
machine  business  In  the  state.  Singer  Mfg.  Co. 
V.  Wright,  33  Fed.  121,  Appeal  Dismissed  In 
141  U.  S.  696,  35  L.  ed.  906,  12  Sup.  Ct.  Rep. 
103. 

The  case  of  Quartlebaum  v.  State,  79  Ala.  1, 
which  arose  upon  a  similar  statute.  Is  very 
much  to  the  same  effect  as  the  two  Georgia 
cases  Just  cited. 

A  statute  which  imposes  a  license  tax  upon 
all  refiners  of  manufactured  sugar  and  molasses 
w^ho  purchase  the  crude  sugar  to  refine  and  sell 
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Bsain,  while  exempting  from  such  tax  farmers 
and  planters  who  reflne  their  own  sugar,  Is  not 
objectionable  upon  the  score  of  denying  the 
equal  protection  of  the  laws,  since  such  refiners 
and  the  farmers  or  planters  are  in  different 
classes,  and  the  tax  bears  equally  upon  all  in 
the  same  class.  State  ▼.  American  Sugar  Ref. 
Co.  51  La.  Ann.  662.  25  So.  447,  Afllrmed  in 
179  U.  S.  89,  45  L.  ed.  102.  21  Sup.  Ct.  Bep.  43. 

A  municipal  ordinance  laying  license  taxes  on 
occupations  in  the  city,  by  which  foreign  insur- 
ance companies  are  required  to  pay  twice  as 
large  sums,  each,  as  are  domestic  ones,  was  held 
in  one  case  not  to  violate  a  constitutional  article 
declaring  that  taxation  should  be  equal  and  uni- 
form throughout  the  state,  since,  it  was  said, 
the  legislature  was  not  thereby  prevented  from 
classifying  for  taxation,  and  foreign  and  domes- 
tic insurance  companies  may  well  constitute 
spearate  classes.  Nor  does  such  ordinance,  the 
case  further  held,  conflict  with  the  14th  Amend- 
ment, forbidding  any  denial  of  the  equal  protec- 
tion of  the  laws  to  any  person  within  the  Juris- 
diction of  a  state ;  for  the  alleged  reason  that 
corporations  arc  not  persons  within  that  amend- 
ment. Insurance  Co.  v.  New  Orleans,  1  Woods, 
85,  Fed.  Cas.  No.  7,052. 

Whether  the  decision  in  this  particular  case 
was  right  or  wrong,  the  reasoning  upon  which 
it  rests  is  clearly  unsound. 

Under  a  Constitution  requiring  all  taxation 
to  be  equal  and  uniform  throughout  the  state, 
and  all  property  therein,  except  such  as  may  be 
exempted  by  a  two-thirds  vote  of  both  houses 
of  the  legislature,  to  be  taxed  ad  valorem  ascer- 
tained as  directed  by  law,  but  conferring  upon 
the  legislature  power  to  tax  Incomes,  trades,  oc- 
cupations, and  professions, — a  statute  taxing 
sellers  of  goods  and  merchandise  a  specific  sum 
on  each  $100  of  value  of  such  goods  and  mer- 
chandise when  purchased  for  sale,  or  received 
for  sale,  as  agent  or  auctioneer,  and  requiring 
sworn  reports  under  penalty,  Is  to  that  extent 
constitutional  as  an  occupation  tax  law. 
Whether  the  other  part  of  It,  providing  that  the 
specific  tax  it  Imposes  shall  not  be  construed  to 
exempt  the  goods  and  merchandise  from  the  ad 
valorem  taxes  imposed  elsewhere  in  the  act  is 
valid,  is  an  open  question,  not  decided.  State  v. 
Stephens,  4  Tex.  137 ;  State  v.  Bock.  9  Tex.  369. 

When  the  Constitution  requires  taxation  to  be 
equal  and  uniform,  authorizes  occupations  other 
than  mechanical  and  agricultural  to  be  taxed, 
and  limits  local  occupation  taxes  to  one  half 
those  imposed  by  the  state ;  and  the  state  lays 
occupation  taxes  upon  fire,  life,  and  marine  in- 
surance companies,  with  a  provision  that  re- 
ceipts for  the  payment  thereof  shall  be  author- 
ity to  pursue  the  occupation  In  any  county  of 
the  state  for  which  a  receipt  Is  held. — a  city  em- 
powered, by  a  statute  passed  at  the  same  ses- 
sion, to  assess  certain  named  occupations,  and 
such  others,  not  specifically  named,  as  may  be 
taxed  by  the  laws  of  the  state,  may  lawfully 
ordain  an  occupation  tax,  less  than  half  the 
state  tax,  upon  every  fire  and  marine  insurance 
company  within  Its  limits.  The  payment  of  the 
tax  under  the  state  law,  and  possession  of  a  re- 
ceipt for  it  for  that  county,  do  not  authorize  the 
•  carrying  on  in  the  city  of  an  Insurance  business 
without  payment  of  the  municipal  tax.  Ex 
parte  Schmidt,  2  Tex.  App.  196. 

When  the  tax  laws  of  a  state  require  the  as- 
sessment of  both  corporations  and  individuals 
upon  the  intangible  property  they  own  at  its 
fair  cash  value,  as  required  by  the  Constitution 
unless  exempted  by  that  Instrument,  they  are 
consistent  with  the  constitutional  requireme'^t 
that  taxation  shall  be  equal  and  uniform  in 
t>plte  of  the  fact  that,  In  virtue  thereof,  cor- 
porations are  taxed  upon  intangible  property 
which  does  not,  and,  from  its  nature,  never 
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can.  belong  to  natural  persons.  Western  U. 
Teleg.  Co.  v.  Norman,  77  Fed.  13. 

The  fact  that  a  general  taxing  statute  con- 
taining separate  sections  for  the  taxation  of 
banks  and  other  corporations  and  of  individuals 
allows  the  individuals  to  deduct  their  debts,  and 
does  not  allow  the  corporations  to  do  so  when 
the  state  Constitution  not  only  commands  equal- 
ity and  uniformity  of  taxation,  but,  in  terms, 
declares  all  property  to  be  subject  to  taxation 
without  deduction,  does  not  render  void  the 
provisions  for  taxing  banks,  but  merely  nullifies 
the  sections  discriminating  in  favor  of  individ- 
uals.    Exchange  Bank  v.  Hines,  3  Ohio  St.  1. 

The  Ohio  Constitution,  in  requiring  banks  and 
bankers  to  be  so  taxed  that  all  property  em- 
ployed in  banking  shall  bear  a  burden  of  tax- 
ation equal  to  that  laid  upon  the  property  of 
individuals.  Is  not  violated  by  the  statute  (Rev. 
Stat.  §  2759)  requiring  savings  societies  to  make 
tax  returns,  deducting  deposits  from  their  cash, 
stocks,  and  bonds.  Collett  v.  Springfield  Sav. 
Soc.  13  Ohio  C.  C.  131. 

Neither  is  the  provision  of  such  Constitution, 
requiring  ail  property  to  be  taxed  by  a  uniform 
rule,  violated  by  the  statute  (Rev.  Stat.  | 
2417)  directing  no  charge  to  be  made  by  water- 
works trustees  for  water  supplied  to  hospitals 
and  charitable  Institutions  for  relieving  the 
poor,  aged,  infirm,  or  destitute,  or  orphans. 
Galllpolls  V.  Gallipolis  Waterworks,  2  Ohio  N. 
P.  161. 

A  constitutional  requirement  that  the  general 
assembly  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  taxation  is  met  In  a  taxing 
law  when  the  same  basis  of  assessment  is  fixed 
for  all  property,  and  the  same  rate  of  taxation 
Is  fixed  within  the  taxing  district.  There  are 
uniformity  and  equality  of  taxation  and  assess- 
ment when  the  property  is  to  be  assessed  at  its 
true  cash  value,  and  the  same  rate  is  fixed  on 
all  property  subject  to  assessment  for  the  tax, — 
when  the  rate  of  a  state  tax  is  the  same  all 
over  the  state,  and  the  same  rule  Is  applied  to 
counties  and  townships.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus.  133  Ind.  513.  18  L.  R.  A. 
729.  33  N.  E.  421.  Affirmed  in  154  U.  S.  439, 
38  L.  ed.  1041,  4  Inters.  Com.  Rep.  677,  14  Sup. 
Ct.  Rep.  1122. 

A  general  statute  empowering  cities  with  or- 
ganized fire  departments,  to  tax  or  license  for 
the  support  of  such  departments,  foreign  insur- 
ance corporations  doing  business  within  their 
limits  to  the  extent  of  2  per  cent  of  their  gross 
premium  receipts  in  the  city  conforms  to  a  con- 
stitutional provision  empowering  the  legislature 
to  tax  the  owners  and  users  of  franchises  and 
privileges,  but  only  by  general  law  uniform  as 
to  the  class  upon  which  it  operates.  Walker  v. 
Springfield.  94  III.  364. 

A  Constitution  which,  while  requiring  propor- 
cionate  ad  valorem  property  taxation,  author- 
izes the  taxation  of  certain  named  callings  and 
certain  privileges  and  franchises  by  general  law 
operating  uniformly  upon  the  respective  classes, 
and  then  provides  that  the  designation  of  the 
subjects  of  taxation  shall  not  prevent  the  legis- 
lature from  taxing  other  subjects  consistently 
with  such  principles.  Justifies  taxing  livery- 
stable  keeping,  although  that  business  was  not 
among  those  named  as  taxable  without  a  valua- 
tion.    HowlancTv.  Chicago,  108  III.  496. 

A  statute  which,  by  one  section,  provides  for 
the  valuation  by  a  state  board  of  equalisation, 
for  the  purposes  of  taxation,  of  the  capital  stock 
of  all  domestic  companies  or  associations  (ex- 
cept certain  specified  ones  left  to  t>e  assessed 
by  local  assessors),  at  its  fair  cash  value,  deter- 
mined according  to  rules  that  such  board  adopts 
for  the  purpose,  containing  an  exemption  ot 
shares  of  stock,  and  a  provision  for  the  assess- 
ing by  local  assessors  in  the  same  manner  that 
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they  assess  individual's  property  of  manufactur- 
ing, stock  raising,  and  newspaper  printing  and 
publishing  companies;  and  which,  by  another 
section,  provides  that  banking,  gas,  and  certain 
other  designated  companies,  with  all  other  do- 
mestic companies  and  associations  (except  banks 
OTganised  under  the  general  banking  laws  and 
corporations  assessable  by  local  assessors  as  pro- 
vided in  the  former  section),  shall  each  in  addi- 
tion to  other  property  required  to  be  listed,  also 
make  a  sworn  statement  of  Its  name,  location, 
amount  of  Its  authorized  and  the  number  of 
shares  of  its  capital  stock,  the  amount  paid  up, 
the  market  value.  If  any,  and  the  actual  value 
otherwise  of  the  shares,  total  Indebtedness  save 
for  current  expenses  not  additions  to  plant,  and 
assessed  valuation  of  tangible  property, — makes 
gas  companies,  although  they  are  manufactur- 
ing companies,  liable  to  assessment  and  taxa- 
tion upon  their  capital  stock  on  valuation  by 
the  state  board.  Williams  v.  Rees,  9  Biss.  405, 
2  Fed.  882. 

A  statute  enacting  that,  In  computing  the  tax- 
able property  of  every  domestic  insurance  com- 
pany, the  value  of  the  real  property  upon  which 
the  company  pays  taxes  shall  be  deducted  from 
Its  net  assets  above  liabilities  as  determined  and 
shown  by  the  last  report  of  the  insurance  com- 
missioner, and  that  the  remainder  shall  be  the 
amount  of  the  personal  property  for  which  the 
company  shall  be  assessed,  is  not  violative  of 
a  constitutional  requirement  that  the  legislature 
shall  provide  a  uniform  rule  of  taxation,  except 
on  property  paying  specific  taxes,  and  that 
taxes  shall  be  levied  on  such  property  as  shall 
be  prescribed  by  law ;  also  that  all  assessments 
shall  be  on  property  at  Its  cash  value.  Michi- 
gan Mut.  L.  Ins.  Co.  V.  Hartz  (Mich.)  8  Det.  L.  | 
N.  882.  88  N.  W.  405. 

When,  by  an  express  provision  in  the  state 
Constitution,  the  people  reserve  absolutely  to 
themselves  the  whole  power  over  statutes  relat- 
ing to  banks  and  banking,  an  act  which  has  been 
submitted  to,  and  approved  by,  a  popular  vote 
In  the  manner  prescribed  by  such  Constitution, 
and  which  provides  for  a  tax  upon  banks  so  re- 
pugnant to  the  uniformity  and  equality  provi- 
sions of  such  Constitution  as  to  be  void  if  an 
ordinary  act  of  the  legislature,  must  be  sus- 
tained because  it  is  outside  and  Independent  of 
such  provisions.  State  ex  rel.  Reedsburg  Bank 
V.  Hastings,  12  Wis.  52. 

A  statute  for  assessing  and  taxing  railroads, 
which  provides  that  a  state  board  shall  assess 
all  the  property  of  each  railroad  In  the  state, 
and,  as  an  aid  thereto,  that  the  railroad's  of- 
ficials shall  make  a  sworn  statement  detailing 
its  property  of  every  kind  in  each  county  and 
showing  the  amount  of  its  rolling  stock  and 
gross  earnings :  and  then,  that  such  property 
shall  be  valued  at  Its  true  cash  value,  and  an 
assessment  made  on  the  entire  road  in  the  state, 
including  right  of  way,  roadbed,  bridges,  rolling 
stock,  station  grounds,  etc.,  and  all  other  real 
and  personal  property  exclusively  used  in  the 
operation  of  the  road,  the  valuation  being  made 
in  the  same  ratio  as  that  of  individual  property  ; 
and  then,  that  such  state  board  shall  transmit 
to  county  supervisors  where  the  road  runs  the 
length  of  its  main  track  in  their  respective 
counties  and  the  assessed  value  per  mile  as  fixed 
by  a  'pro  rata  distribution  by  mileage  of  the 
whole  property  of  the  road ;  and  then,  that  such 
supervisors,  In  their  turn,  shall  apportion  that 
assessed  value  to  each  taxing  district,  the 
amount  to  constitute  the  taxable  value  of  the 
railroad's  property  in  each  district  for  all  tax- 
able purposes ;  and  finally,  that  all  such  rail- 
road properly  shall  be  taxable  upon  said  assess- 
ment at  the  same  rates,  by  the  same  officers,  and 
for  the  same  purposes  as  the  property  of  indi- 
viduals in  the  several  districts, — is  in  conformi- 
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ty  with  a  constitutional  provision  that  the  prop- 
erty of  all  corporations  for  pecuniary  profit  shall 
be  subject  to  taxation  the  same  as  that  of  in- 
dividuals, notwithstanding  that.  In  apportion^ 
Ing  according  to  mileage,  localities  where  ma- 
chine shops,  depots,  and  other  permanent  prop' 
ertles  are  situated  get  less  than  their  share  for 
local  taxation.  Dubuque  v.  Chicago,  D.  &  M. 
R.  Co.  47  Iowa,  196. 

A  statute  requiring  insurance  companies  to 
pay,  as  taxes,  a  certain  percentage  of  the  pre- 
miums they  receive,  classifying  such  companies 
so  that  domestic  corporations  pay  the  smallest 
rate,  corporations  of  other  states  in  the  Union 
a  somewhat  higher  rate,  and  corporations  of  for- 
eign countries  a  rate  highest  of  all,  does  not 
violate  constitutional  requirements  that  all  laws 
of  a  general  nature  shall  have  uniform  opera- 
tion ;  that  the  legislature  shall  not  grant  any 
citizen,  or  class  of  citizens,  privileges  or  im- 
munities which  shall  not  belong  equally  to  all 
citizens  upon  the  same  terms,  nor  pass  local  or 
special  laws  for  the  collection  of  taxes,  nor  in 
any  case  where  a  general  law  can  be  made  to 
apply ;  since  the  legislature  has  a  right  to  make 
such  a  classlflcation,  and  impose  any  terms  and 
conditions  it  chooses  upon  foreigrn  corporations 
seeking  to  do  business  within  its  borders.  Scot- 
tish Union  &  Nar.  Ins.  Co.  v.  Herrlott,  109 
Iowa,  606,  80  N.  W.  665. 

And.  for  the  same  reasons,  such  statute  does 
not  conflict  with  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  nor  the  civil 
rights  act  passed  to  give  it  effect.    Ibid. 

A  statute  providing  a  general  system  of  rail- 
road taxation  for  state,  county,  municipal,  and 
all  other  purposes,  by  a  state  board  of  equaliza- 
tion, embracing  all  the  railroads  in  the  state, 
and  all  the  property  of  each,  real,  personal,  and 
mixed,  assessed  ad  valorem,  and  apportioning 
such  taxes  upon  the  mileage  basis  to  the  several 
political  subdivisions  of  the  state, — is  not  vio- 
lative of  a  constitutional  provision  requiring 
taxation  on  property  to  be  uniform.  State  cjf 
rel,  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Sev- 
erance. 55  Mo.  378. 

Such  a  statute  is  not  open  to  an  objection 
that  it  contravenes  such  a  constitutional  pro- 
vision by  apportioning  according  to  mileage  to 
several  counties  railroad  rolling  stock  in  con- 
stant flux  to  and  fro  along  the  line  instead  of 
assessing  it  all  in  the  city  where  the  company 
has  Its  head  office,  upon  the  theory  that  per- 
sonal property  has  its  taxable  situs  at  the  dom- 
ic! 1  of  its  owner.  That  theory  is  but  a  conven- 
ient fiction  that  the  legislature  may  at  any  time 
change.     Ibid. 

A  municipal  ordinance  requiring  every  express 
company,  or  agency  thereof,  doing  an  express 
business  within  the  city,  to  pay  an  ad  valorem 
tax  equal  to  that  levied  within  the  same  limits 
upon  real  estate  for  general  and  special  pur- 
poses upon  the  gross  amount  of  all  money  re- 
ceived In  the  city  as  compensation  for  t)ie 
transaction  of  express  business  during  the  pre- 
ceding calendar  year,  when  ordained  under  stat- 
utory authority  to  tax,  license,  and  regulate  ex- 
press companies  or  their  agencies  and  other  des- 
ignated businesses, — is  valid,  notwithstanding  a 
constitutional  requirement  for  uniformity  and 
proportional  property  taxation,  and  the  existence 
at  the  same  time  of  another  municipal  or- 
dinance, passed  under  the  same  authority  in  the 
same  city,  taxing  merchants  on  their  stock  of 
goods  on  a  stated  day  at  actual  cash  value  and 
the  same  a8  real  estate.  American  Union  Exp. 
Co.  V.  St.  Joseph,  66  Mo.  675,  27  Am.  Rep.  882. 

A  municipal  ordinance  imposing  a  license  tax 
upon  all  sewing-machine  agents  without  dis- 
crimination neither  violates  a  constitutional 
provision  requiring  taxes  to  be  uniform  upon  the 
same  class  of  subjects  within  the  territory  of 
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the  authority  levying  the  tax,  nor  doe«  It 
amouDt  to  a  denial  of  the  equal  protection  of 
the  laws  merely  because  no  such  tax  Is  imposed 
upon  agents  for  other  chattels.  St.  Louis  t. 
Bowler,  94   Mo.  630,  7  S.  W.  434. 

A  state  law  for  the  assessment  and  collec- 
tion by  state  officers  of  taxes  upon  railroad  prop- 
erty in  unorganized  counties  is  not  unconstitu- 
tional under  a  clause  in  the  organic  law  which 
commands  the  legislature  to  provide  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation, 
and  exempts  governmental,  religious,  charitable, 
educational,  etc.,  property  ;  when  such  Constitu- 
tion (unlike  Constitutions  in  other  states  where 
the  contrary  has  been  held)  neither  expressly 
commands  thac  all  property  shall  be  taxed,  nor 
expressly  limits  the  exemptions  that  the  legis- 
lature may  grant :  merely  because  no  machinery 
has  been  provided  for  assessing  and  taxing  other 
property  in  the  unorganized  counties,  and,  in 
consequence,  such  other  property  necessarily  es- 
capes its  just  share  of  the  public  burdens.  Fran- 
cis V.  Atchison,  T.  &  S.  F.  R.  Co.  19  Kan.  303. 

In  reaching  this  conclusion,  the  court  was  not 
at  all  sure  of  its  ground.  To  hold  the  act  con- 
stitutional seemed  to  conflict  with  the  general 
idea  of  uniformity  which  common  Justice,  as 
well  as  the  general  understanding  of  both  legis- 
latures and  courts,  placr^s  as  the  foundation  of 
all  valid  taxation.  To  decide  the  contrary,  if 
the  decision  was  carried  to  its  logical  results. 
seemed  productive  of  "an  effect  so  startling,  and 
so  fatal  to  all  taxation  from  the  commencement 
of  our  state  history,  as  to  compel  the  clearest 
conviction"  before  such  a  decision  could  be  ren- 
dered. The  court  said,  quite  candidly :  "The 
conclusions  we  have  reached  are  by  no  means 
entirely  satisfactory  to  us.  We  hold  the  section 
to  be  constitutional  and  valid,  not  because  it  is 
clear  to  us  that  it  is  so,  but  because  it  is  not 
clear  to  us  that  it  is  not."     Ibid. 

A  statute  does  not  violate  the  constitutional 
requirement  of  uniformity  and  equality  of  tax- 
ation by  authorizing  in  some  counties  a  larger 
rate  of  taxation  than  Is  provided  for  by  law 
generally  throughout  the  state ;  provided,  of 
course,  that  the  rates  In  the  specified  counties 
are  equal  and  uniform  throughout  the  territory 
to  which  they  apply.  Midland  Elevator  Co.  v. 
Stewart.  50  Kan.  378,  32  Pac.  33. 

A  law  providing  for  the  levy  the  next  year 
of  an  additional  tax  to  make  up  a  deficiency  In 
the  tax  of  the  preceding  year  from  failure  to  col- 
lect all  the  taxes  assessed  in  that  year  for  state 
purposes  in  such  counties  as  were  delinquent  in 
meeting  the  state  tax  apportioned  to  them,  and 
to  the  extent  in  each  of  its  particular  deficit, 
does  not  violate  a  constitutional  rule  of  uni- 
formity. Atchison,  T.  &  S.  F.  R.  Co.  v.  Clark, 
6U  Kan.  831,  58  Pac.  561. 

A  statute  adding  interest  at  the  rate  of  50  per 
cent  per  annum  to  delinquent  taxes  where  an  in- 
junction against  their  collection  has  been 
granted  and  afterwards  dissolved  does  not  vio- 
late the  constitutional  provision  for  uniformity 
of  taxation,  as  the  charge  is  in  the  nature  of  a 
penalty.  Missouri,  K.  &  T.  R.  Co.  v.  Labette 
County,  62  Kan.  550,  64  Pac.  56,  Affirming  9 
Kan.  App.  545,  59  Pac.  383. 

A  territorial  statute  enacting  that  from  and 
after  its  passage  no  taxes  shall  be  assessed, 
levied,  or  collected  in  any  unorganized  county, 
district,  or  reservation  which  is  or  may  be  at- 
tached to  any  county  for  Judicial  purposes,  ex- 
cept taxes  for  territorial  or  court  funds,  and  re- 
pealing inconsistent  or  conflicting  laws,  is  not 
beyond  the  legislative  power  by  the  provisions 
of  the  organic  act  of  Congress  extending  such 
power  to  all  rightful  subjects  not  Inconsistent 
with  the  Constitution  and  laws  of  the  United 
States,  forbidding  any  law  to  be  passed  inter- 
fering with  the  primary  disposal  of  the  soil,  any 
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tax  to  be  imposed  upon  Federal  property,  any 
taxation  of  the  lands  or  other  property  of  non- 
residents higher  than  those  of  residents,  any 
law  to  bo  enacted  impairing  private  property 
rights,  or  making  unequal  discriminations  In 
taxing  dillerent  kinds  of  property,  and  requir- 
ing all  property  subject  to  taxation  to  be  taxed 
in  proportion  to  its  value.  Such  organic  act 
neither  limits  the  legislative  power  to  exempt 
from  taxation,  nor  requires  uniformity  in  taxa- 
tion. Pryor  v.  Bryan,  11  Okla.  357,  66  Pac. 
o48. 

Such  an  organic  act  does  not  prevent  a  ter- 
rUorlai  legislature  from  separately  classifying 
railro.ids  for  taxation,  and  commuting  their 
taxes  for  a  percentage  of  their  gross  earnings. 
A  territorial  taxing  act  therefore,  relating  alone 
to  railroads,  classifying  them  by  themselves,  and 
imposing  upon  them  a  percentage  tax  upon  their 
gross  earnings  in  lieu  of  all  other  taxes  upon 
their  property  of  every  kind,  real,  personal,  and 
mixed,  thus  exempting,  not  only  property  essen- 
tial to  railroad  operation,  but  also  lands  held 
speculatively  for  sale  and  profit, — is  valid. 
Neither  does  such  taxing  act  amount  to  a  denial 
of  equal  protection  of  the  laws,  inhibited  by  the 
14th  Amendment,  because  lands  of  the  same 
character  which  belong  to  Individuals  are  other- 
wise taxed.  Northern  P.  R.  Co.  v.  Barnes,  2 
N.   D.  310,  395,  51  N.  W.  386,   786. 

A  constitutional  requirement  that  all  property 
be  assessed  and  taxed  In  the  manner  prescribed 
by  law,  and  that  laws  t>e  passed  taxing  by  uni- 
form rule  all  property  according  to  its  true  val- 
ue in  money,  does  not  prevent  the  legislature 
from  providing  for  the  taxation  of  tangible  per- 
sonal property  within  the  state,  such,  for  exam- 
ple, as  grain  stored  in  warehouses  and  elevators, 
by  assessing  the  person,  firm,  corporation,  or 
company  having  possession  of  it  on  tne  oate  ot 
which  the  law  speaks,  regardless  of  who  may  oe 
the  owner.  Minneapolis  &  N.  Elevator  Co.  ▼. 
Traill  County.  9  N.  D.  213.  50  L.  R.  A.  266,  82 
X.  W.  727. 

A  statute  which,  after  providing  a  mode  of 
assessment  of  railroad,  telegraph,  ferry,  and 
bridge  companies,  provides  that  the  stock  of  all 
other  domestic  corporations  or  Joint-stock  com- 
panies not  therein  otherwise  provided  for, 
whether  held  by  resident  or  alien  stockholders, 
shall  be  assessed  and  taxed  the  same  as  all 
other  taxable  property  in  the  precinct  where 
such  company  may  have  its  principal  office,  with- 
out deduction  for  corporate  debts,  but  with  due 
allowance  for  corporate  real  estate  taxed  where 
located, — in  no  wise  conflicts  with  a  constitu- 
tional provision  requiring  the  legislature  to  pro- 
vide needful  revenue  by  levying  a  tax  by  valu- 
ation, so  that  each  property  owner  shall  pay  In 
proportion  to  the  value  of  his  possessions,  to  be 
ascertained  in  a  manner  provided  by  law,  and 
authorizing  the  imposition  of  occupation  taxes 
by  general  law%  uniform  as  to  the  class  upon 
which  it  operates.  Mortensen  v.  West  Point 
Mfg.  Co.  12  Neb.  197,  10  N.  W.  714. 

A  division  by  statute  of  mlhes  and  mining 
claims  for  precious  metals  into  two  classes  for 
the  purpose  of  taxation,  according  as  they  pro- 
duce more  or  less  than  a  stated  sum  annually, 
does  not  contravene  a  constitutional  command 
for  uniform  and  equal  ad  valorem  taxation  upon 
the  same  class  of  subjects  within  the  same  Juris- 
dictions. People  ex  rel.  Iron  Silver  Mln,  Co.  v. 
Henderson,  12  Colo.  369,  21  Pac.  144. 

A  statutory  scheme  of  taxing  railroad  prop- 
erty in  municipalities  according  to  mileage, 
rather  than  values,  is  not  violative  of  such  a 
constitutional  command,  since  other  parts  of 
the  Constitution  authorize  classification,  and 
sanction  different  modes  of  assessment,  while  di- 
recting a  legislative  prescription  of  rules  to  se- 


1901. 


Bacon  v.  Board  of  State  Tax  Comrs. 


859 


cure  a  Just  valuation  for  taxation  of  all  prop- 
erty.    Ames  V.  People,  26  Colo.  83,  56  Pac.  656. 

2.  InvonaUtent  laws. 

Probably  the  most  conspicuous  successful  con- 
test against  a  discriminating  tax  is  that  waged 
by  the  railroads  In  California  in  the  Federal 
courts.  The  California  Constitution  provided 
that  all  property  in  the  state  not  exempt  by  the 
laws  of  the  United  States,  with  some  exceptions 
not  here  material,  was  to  be  taxed  In  proportion 
to  its  value  to  be  ascertained  as  prescribed  by 
law :  but.  in  the  ascertaining  of  property  values. 
A  distinction  was  made  between  railroads  and 
other  owners.  By  one  article  (13)  a  mortgage 
or  other  security  for  debt  was.  for  the  purposes 
of  assessment  and  taxation,  treated  as  an  inter- 
est in  the  property  affected  by  it,  and,  except 
as  to  railroads  and  other  quasi-public  corpora- 
tions, such  property,  less  the  security,  was  taxa- 
ble to  the  owner,  and  the  security  was  taxable 
to  bis  creditor.  By  the  same  article  (S  4)  the 
franchise,  roadway,  roadbed,  rails,  and  rolling 
«tock  of  railroads  operating  in  more  than  one 
county  in  the  state  were  assessable  at  actual 
value  without  deduction  for  mortgages.  The 
assessment  of  the  property  of  such  railroads 
was  committed  to  a  state  board,  to  be.  when 
completed,  apportioned  among  the  counties  ac- 
cording to  mileage.  Other  property  was  assess- 
able by  the  local  assessors.  In  assessing  rail- 
roads, the  state  board  was  neither  required  to 
give  notice  of  Its  intended  action,  nor  were  the 
railroads  afforded  any  opportunity  to  be  heard. 
With  respect  of  other  property,  county  super- 
visors were  constituted  boards  of  equalization 
In  their  several  counties,  and  there  was  a  lllce 
board  for  the  entire  state,  each  of  which  boards 
was  able  to  act  only  according  to  set  rules  and 
on  notice  to  taxpayers.  The  section  concerning 
railroad  taxation  was  held  by  the  California 
courts  to  be  self -executing  and  operative  with- 
out legislation.  The  railroads  attacked  the  pro- 
visions relating  to  them,  and  resisted  taxation 
In  pursuance  thereof,  because:  (1)  Being  al- 
lowed no  deduction  for  their  mortgages  as  were 
individual  taxpayers,  they  were  denied  the  equal 
protection  of  the  laws  guaranteed  by  the  14th 
Amendment  to  all  persons:  and  (2)  that,  with- 
out notice  or  chance  of  hearing  upon  their  as- 
se&sments.  taxation  under  these  circumstances 
was,  wlthlii  the  same  amendment,  a  deprivation 
of  property  without  due  process  of  law.  These 
contentions  of  the  railroads  were  sustained,  and 
the  taxes  assessed  against  them  were  declared 
invalid.  San  Mateo  County  v.  Southern  P.  R. 
Co.  8  Sawy.  238,  13  Fed.  722,  Appeal  Dismissed 
in  116  U.  S.  138,  29  L.  ed.  589.  6  Siip.  Ct.  Rep. 
317  :  Santa  Clara  County  v.  Southern  P.  R.  Co. 
9  Sawy.  165,  18  Fed.  385,  Affirmed  In  118  U.  S. 
394,  30  L.  ed.  118.  6  Sup.  Ct.  Rep.  1132. 

A  constitutional  provision  that  laws  shall  be 
passed  taxing,  by  a  uniform  rule,  all  moneys, 
credits,  and  Investments,  and  also  all  real  and 
personal  property,  according  to  its  value  In 
money,  is  violated  by  a  statute  exacting  from 
every  corporation  operating  a  railroad  within 
the  state  a  so-called  fee  for  general  state  reve- 
nue of  $1  per  mile  for  each  mile  of  main,  branch, 
double,  or  side  track  operated  in  the  state :  and 
the  statute,  therefore,  is  void.  Such  a  statute 
plainly  imposes  a  tax  for  revenue:  it  does  not 
assess  for  l)enefits,  nor  charge  for  services ; 
neither  is  it  a  police  regulation.  Pittsburgh,  C. 
A  St.  L.  R.  Co.  V.  State.  49  Ohio  St.  189,  16  L. 
R.  A.  380,  30  N.  E.  435. 

A  statute  creating  a  system  of  railroad  taxa- 
tion whereby  all  the  property,  real,  personal, 
and  mixed,  of  each  corporation,  including  the 
length  of  the  entire  line,  roadbed,  switches,  and 
side  tracks,  and  such  fractions  thereof  as  lie  in 
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different  counties,  are  to  be  scheduled  and  re- 
turned to  a  state  officer  with  details  of  rolling 
stock,  grobs  receipts,  depots,  warehouses,  ma- 
chine shops,  tools,  and  machinery,  and  the  loca- 
tion of  every  species  of  such  property,  and  all 
other  corporate  possessions  as  a  basis  for  assess- 
ment  by  railroad  assessors :  and  which  then  pro- 
vides that,  after  the  deduction  of  a  constitution- 
al tax  exemption  of  $1,000,  and  the  real  cash 
value  of  Individual  stockholdings,  the  aggregate 
value  left  shall  be  divided  by  the  number  of 
miles  In  the  total  length  of  the  road  to  fix,  for 
taxation  purposes,  the  value  of  each  mile :  and 
thereupon  the  state  tax  Is  fixed  by  multiplying 
the  quotient  by  the  total  number  of  miles  in  the 
state,  and  the  local  taxes  by  multiplying  the 
quotient  by  the  mileage  in  each  locality, — Is 
void  for  conflicting  with  the  constitutional  pro- 
visions respecting  uniformity  and  equality  of 
taxation.  Chattanooga  v.  Nashville,  C.  &  St.  L. 
R.  Co.  7  Lea,  561.  The  court  rested  this  deci- 
sion mainly  upon  two  grounds:  (1)  That 
some  localities  had  valuable  stations,  ware- 
houses, machine  shops,  etc.,  and  others  only 
bare  tracks,  so  the  former  got  less,  and  the  lat- 
ter more,  taxes,  than  either  was  entitled  to ; 
and,  (2)  that,  deducting  the  value  of  Individ- 
ual stock  holdings,  the  constitutlonai  mandate 
that  all  property  should  be  taxed,  was  not 
obeyed. 

The  Kansas  statute  (act  1895,  chap.  263),  au- 
thorizing the  laying  of  a  tax  to  prevent  prairie 
fires,  was  held  unconstitutional  because  It  rested 
upon  railroad  property  which  was  not  allowed 
any  benefit  from  It.  Atchison,  T.  A  S.  F.  R. 
Co.  V.  Clark,  60  Kan.  831,  58  Pac.  561. 

To  single  out  and  specially  penalize  railroads 
only  among  delinquent  taxpayers  is  to  violate 
the  constitutional  mandate  that  taxes  shall  be 
levied  nnd  collected  under  general  laws.  Atlan- 
ta &  F.  R.  Co.  V.  Wright,  87  Ga.  487,  13  S.  B. 
578. 

A  statute  enacting  that  from  every  person, 
firm,  or  association  owning  or  running  any  pal- 
ace, sleeping,  or  dining  car,  there  shall  be  col- 
lected an  annual  tax  of  $2  per  mile  for  each 
mile  of  any  and  all  railroads  in  the  state  over 
which  such  cars  shall  run.  Imposes  neither  a 
tax  upon  property,  nor  upon  persons,  but  one 
upon  a  business,  and  one  that  is  of  the  class 
designated  as  occupation  taxes ;  but,  inasmuch 
as  It  relates  to  those  who  own,  or  who  operate 
and  control,  cara  on  railways  which  they  do  not 
own,  and  subjects  them  to  taxation,  while  It 
leaves  free  from  taxation  those  who  own  such 
cars  and  use  them  upon  their  own  railroads.  It 
violates  the  constitutional  requirement  that  all 
occupation  taxes  shall  be  equal  and  uniform  up- 
on the  some  class  of  subjects  within  the  limits 
of  the  authority  levying  the  tax.  and  Is  there- 
fore void.  Pullman  Palace  Car  Co.  v.  State.  64 
Tex.  274.  53  Am.  Rep.  758. 

A  statute,  by  the  terms  of  which  every  rail- 
road expressman  is  required  to  pay  annually  to 
the  state  for  a  license,  either  a  specified  per- 
centage of  the  gross  receipts  of  his  business,  or 
else  a  specific  sum  per  mile  of  road  over  which 
he  operates,  Is  an  exercise  of  the  taxing  power, 
and  not  a  police  regulation  :  and,  because  It  con- 
stitutes an  unequal  division  of  the  public  ex- 
pense, and  the  only  authority  of  the  legislature 
to  tax  Is  limited  by  a  constitutional  provision 
to  the  Imposing  and  levying  of  proportional  and 
reasonable  rates,  assessments,  and  taxes.  It  Is 
void.  State  v.  United  States  &  C.  Exp.  Co.  60 
N.  H.  219. 

While  a  section  of  a  statute  exacting  annually 
from  each  freight  line  and  equipment  company 
doing  business  or  owning  cars  operated  in  the 
state  a  sum  in  the  nature  of  an  excise  or  li- 
cense tax,  to  bo  computed  by  taking  2  per  cent 
of  the  amount  fixed  by  a  state  board  of  apprals- 


Michigan  buPREME  Court. 


Feb  , 


erg  as  the  value  of  the  proportion  of  the  capital 
stock  representing  the  corporate  capital  and 
property  owned  and  used  In  the  state,  less  the 
ralae  of  its  locally  assessed  and  taxed  real  es- 
tate, is,  when  read  in  connection  with  other  sec- 
tions of  such  statute,  to  be  construed  as  an  act 
imposing  a  tax  upon  property,  and  not  an  ex- 
cise upon  the  privilege  of  transacting  business, 
and,  therefore,  not  In  conflict  with  the  commerce 
clause  of  the  Federal  Constitution,  because  the 
legislature  has  a  right  to  tax  property,  even  if 
it  is  employed  in  interstate  commerce,  although 
no  right  to  tax  such  commerce  itself ;  neverthe- 
less, inasmuch  as  such  section  imposes  a  specific 
and  arbitrary  tax  instead  of  a  general  tax  ad 
valorem  at  the  general  rate,  it  does  conflict  with 
the  siate  constitutional  requirement  that  all 
taxes  to  be  raised  be  as  nearly  equal  as  may  be ; 
and  that  all  property  upon  which  taxes  are  lev- 
ted  shall  have  a  cash  valuation,  and  that  taxa- 
tion shall  be  equal  and  uniform  throughout  the 
state,  hence,  it  is  void.  State  v.  Canda  Cattle 
Car  Co.  »5  Minn.  457,  89  N.  W.  66. 

A  provision  in  a  statute  designed  to  tax  the 
franchises  of  a  corporation  by  taking  the  total 
value  of  the  capital  stock  as  indicated  by  the 
aggregate  market  value  of  the  shares  less  the 
total  value  of  the  tangible  property,  which  di- 
rects that  the  corporate  indebtedness,  except 
for  current  expenses,  also,  be  deducted,  Is  in 
conflict  with  such  a-  constitutional  provision, 
for  the  reason  that  indebtedness  affects  the  val- 
ue of  the  corporate  stock  as  directly  as  do  the 
assets  of  the  corporation.  The  debt  depreciates, 
the  assets  appreciate,  the  value  of  the  shares, 
and  the  practical  effect  of  allowing  a  deduction 
of  corporate  debts  is  double  exemption,  and  nec- 
essarily results  in  Inequality  between  the  cor- 
poration and  other  taxpayers.  State  v.  Duluth 
Gas  &  Water  Co.  76  Minn.  06,  57  L.  R.  A.  63, 
78  N.  W.  1032. 

When  a  state  Constitution  declares  that  the 
property  of  corporations,  except  educational  and 
charitable  ones,  existing  at  the  time  of  Its  adop- 
tion, or  afterwards  created,  shall  be  forever 
subject  to  taxation  the  same  as  the  property  of 
individuals,  legislation  limiting  the  power  of 
municipalities  to  tax  corporations  within  them 
to  a  stated  rate,  while  the  municipalities  have 
the  right  generally  to  tax,  and  do  tax,  individual 
property  higher,  is  unconstitutional,  and  will 
not  save  corporations  otherwise  liable  from  local 
taxation  at  the  general  rate.  Mobile  v.  Stone- 
wall Ins.  Co.  53  Ala.  570. 

A  state  law  requiring  every  domestic  fire  in- 
surance company,  and  agency  of  every  foreign 
one,  in  a  named  city,  to  be  taxed  annually  a 
stated  sum,  to  be  collected  by  the  state  tax  col- 
lector of  that  city,  and,  as  collected,  paid  Into 
the  city  treasury  to  the  credit  of  the  local  flre 
department  for  equal  distribution  among  the 
several  flre-flghting  companies,  conflicts  with  a 
constitutional  provision  for  equal  and  uniform 
taxation,  and  is  void.  State  v.  Merchants'  Ins. 
Co.  12  La.  Ann.  802. 

A  law  laying  a  percentage  tax  upon  the  gross 
earnings  of  domestic  insurance  companies,  and 
exempting  them  from  all  other  taxation,  state 
and  local,  except  upon  real  estate  and  special  as- 
sessments, is,  so  far  as  it  confers  exemption, 
unconstitutional  for  violating  a  constitutional 
provision  that  the  property  of  all  corporations 
for  pecuniary  profit  shall  be  subject  to  taxation 
the  same  as  that  of  individuals.  ITawkeye  Ins. 
Co.  V.  French,  109  Iowa.  685.  80  N.  W.  660. 

A  law  refusing  to  allow  banks  and  insurance 
companies  any  deduction  from  their  assessments 
for  renl-estace  mortgages  otherwise  taxed  vio- 
lates the  Michigan  constitutional  requirement  of 
uniformity  of  taxation  and  ad  valorem  assess- 
ments. Standard  Life  &  Acci.  Ins.  Go.  v.  De- 
troit. 95  Mich.  466,  55  N.  W.  112. 
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A  statute  providing  that  no  city  or  town 
shall  Impose  or  collect  a  greater  tax  on  banks* 
or  solvent  credits  than  the  state  tax  for  the 
same  year  is  void  for  r^ugnancy  to  a  constitu- 
tional provision  that  taxation  shall  be  equal  and 
uniform  throughout  the  state,  and  property 
shaJl  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law.  That  constitu- 
tional provision  applies  to,  and  governs,  mu- 
nicipal, as  well  as  state,  taxation.  Adams  v. 
Mississippi  State  Bank,  75  Mibs.  701,  23  So. 
395. 

A  law  making  it  unlawful  for  any  domestic 
coal-mining  company  or  association  to  trans- 
port for  sale  to  any  place  in  the  state  or  else- 
where, by  rail  or  canal,  or  upon  waters,  coal 
mined  within  the  state,  until  a  state  tax  of  2 
cents  a  long  ton  is  first  paid  on  such  coal  to  the 
carrier  for  the  state ;  requiring  every  carrier  to 
collect  such  tax  in  advance  on  taking  on  such 
coal :  and  containing  appropriate  provisions  for 
returns  and  payments,  and  penalties  for  de- 
faults and  for  remissions  to  mining  companies 
taxed  upon  their  capital  stock, — is  void  for  vio- 
lating the  constitutional  Bill  of  Rights  of  Mary- 
land providing  for  equal  and  proportional  taxa- 
tion according  to  worth  in  property,  because 
such  law  Imposes  a  specific  tax  upon  property 
regardless  of  Its  value.  State  v.  Cumberland  k 
P.  R.  Co.  40  Md.  22.  Three  Judges  dissented 
In  this  case  because  they  deemed  the  tax  one 
upon  the  corporation,  not  upon  its  coal, — an 
excise  upon  business  measured  by  output ;  a  li- 
cense tax.  not  a  tax  on  property. 

An  act  providing  that  persons  who  procure  In- 
surance upon  their  property  within  the  state 
from  foreign  corporations  that  have  not  been 
authorized  to  do  business  within  the  state  shall 
report  to  the  insurance  superintendent  their 
policy  contracts  for  the  purpose  of  taxation,  and 
that  all  such  contracts  shall  be  taxed  a  sum 
equaJ  to  10  per  cent  of  the  premiums  thereon, 
to  be  paid  by  the  policy  holder,  and  to  be  a 
lien  upon  the  insured  property,  imposes  a  tax 
upon  property,  and  not  a  license  charge  upon  a 
franchise,  privilege,  or  occupation ;  and,  while 
the  legislature  may  lawfully  tax  insurance  pol- 
icies, yet  such  act  Is  violative  of  the  constitu- 
tional restriction  upon  all  taxation  not  uniform 
and  equal,  and  it  is,  therefore,  void.  Re  Page, 
00  Kan.  842,  47  L.  R.  A.  68,  58  Pac.  478.  The 
court  reasoned  that  the  act  in  question  laid  a 
specific  tax.  without  regard  to  value,  upon  in- 
Rurance  policies,  and,  moreover,  that  It  taxed 
one,  and  not  another,  resident  policy  holder,  be- 
cause the  one  had  his  policy  written  out  of 
the  state  by  an  unlicensed  company,  and  the 
other  did  not,  although  both  might  insure  prop- 
erty side  by  side  of  the  same  kind  and  value  and 
liable  to  the  same  casualties. 

When  a  state  Constitution  requires  all  prop- 
erty to  be  taxed  equally  and  uniformly  accord- 
ing to  its  value,  the  legislature  Is  powerless  to 
authorize  a  state  officer  to  levy  and  collect  taxes 
for  past  years  when,  in  his  opinion,  those  as- 
sessed and  collected  through  the  regularly  con- 
stituted authorities  were  levied  and  paid  upon 
too  low  a  valuation.  State  Revenue  Agent  v. 
ToneHa,  70  Miss.  701,  auh  notn.  Adams  v.  Ton- 
elln,  22  L.  R.  A.  346,  14  So.  17. 

3.  Retaliation  laws. 

The  practice  has  been  followed  In  some  states 
of  singling  out  certain  foreign  corporations  and 
Imposing  upon  them  the  same  burdens,  by  way 
of  taxation  or  otherwise,  that  their  own  states 
impose  upon  like  corporations  from  other  states. 
The  constitutionality  of  these  retaliation  stat- 
utes has  generally  been  sustained  upon  the 
principle  that  a  state  may  lawfully  impose  upon 
foreign  corporations  any  terms  and  conditions 
it  chooses  as  conditions  upon  which  it  will  grant 
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permission  to  enter  and  transact  business  with- 
in Its  territory.  Some  of  the  attacks  upon  stat- 
utes of  this  character  have  been  based  upon  con- 
stitutional provisions  commanding  equal  an^ 
uniform  taxation,  or  because  they  were  alleged 
to  be  a  denial  of  that  equal  protection  of  the 
laws  guaranteed  by  the  14th  Amendment.  These 
objections  to  laws  of  this  class  are  held  gen- 
eraMy  to  be  unfounded.  People  v.  Fire  Asso. 
of  Philadelphia.  92  N.  Y.  312.  44  Am.  Rep.  880 ; 
Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672;  State 
ex  rel.  Baldwin  ▼.  Insurance  Co.  of  N.  A.  115 
Ind.  257,  17  N.  E.  574 ;  Blackmer  t.  Royal  Ins. 
Co.  115  Ind.  291,  17  N.  E.  580 ;  Home  Ins.  Co. 
▼.  Swlgert,  104  111.  653:  Union  Cent.  L.  Ins. 
Co.  V.  Durfee,  164  IM.  186.  45  N.  E.  441. 

In  Alabama,  however,  such  a  statute  was  held 
unconstitutional  for  conflicting  with  the  clause 
In  the  Constitution  of  that  state  making  the 
property  of  private  corporations,  associations, 
and  individuals  forever  taxable  at  the  same 
rate,  and  because,  also.  It  was  deemed  an  un- 
warrantable delegation  of  the  lawmaking  power 
to  the  legislature  of  another  state.  Clark  v. 
Port  of  Mobile,  67  Ala.  217. 

The  Illinois  supreme  court.  In  Home  Ins.  Co. 
V.  Swlgert,  104  111.  653.  pronounced  this  decision 
unsound. 


XI.  The  conftict  in  Wisconsin. 

The  legislature  of  Wisconsin.  April  1,  1854, 
passed  an  act  requiring  all  raUroad  companies 
and  plank-road  companies  which  were  or  should 
be  organized  within  the  state  to  pay  the  state 
treasurer  annually,  for  the  use  of  the  state,  a 
sum  equal  to  1  per  cent  of  the  gross  earnings  of 
their  respective  roads.  In  that  act  It  was  de- 
clared that  this  amount  of  tax  should  take  the 
place,  and  be  in  full,  of  all  the  taxes  of  every 
name  and  kind  upon  such  roads,  and  the  prop- 
erty belonging  to  such  companies,  or  the  stock 
held  by  individuals  therein,  and  that  It  should 
be  unlawful  to  levy  or  assess  thereupon  any 
other  or  further  assessment  or  tax  for  any  pur- 
pose whatsoever.  Ignoring  this  act,  officials  In 
Waukesha  county  assessed  and  levied  taxes  for 
the  year  1854  upon  the  Milwaukee  &  Mississippi 
Railroad  Company  as  If  no  such  law  existed, 
and  the  company  sued  out  an  Injunction  to  re- 
strain the  collection  thereof.  Upon  demurrer 
to  the  bill,  the  question  was  raised  as  to  the 
constitutionality  of  this  statute  under  the  Wis- 
consin Constitution  (art.  8,  S  1)  declaring  that 
**the  rule  of  taxation  shall  be  uniform,  and  taxes 
shall  be  levied  upon  such  property  as  the  legis- 
lature shall  prescribe."  It  was  contended  that 
the  rule  of  taxation  was  not  uniform,  because 
the  act  (1)  made  a  rule  for  taxing  railroad  and 
plank-road  property  different  from  the  general 
rule  applying  to  other  property, — laid  a  tax 
upon  Income  Instead  of  a  ratable  tax  upon 
value;  (2)  levied  a  state  tax  and  gave  an  ex- 
emption from  local  taxes;  and  (3)  established 
a  new  mode  of  levying  taxes.  The  circuit  Judge, 
in  overruling  the  demurrer,  said  the  conten- 
tions against  the  act  were  founded  upon  the  er- 
ror of  looking  to  the  first  part  of 'the  pertinent 
section  of  the  Constitution  without  regard  to  the 
qualifying  and  controlling  effect  thereon  of  the 
last  part  authorizing  taxes  to  be  levied  upon 
such  property  as  the  legislature  shall  prescribe. 
"No  property."  he  said,  "can  be  lawfully  taxed 
until  the  legislature  authorizes  and  requires  it 
to  be  done ;  and.  of  course,  no  property  can  be 
taxed  when  the  legislature  prohibits  Its  being 
done.  The  legislature  is  vested  with  the  abso- 
lute power  of  declaring  what  property  through- 
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out  the  state  shall  be,  and  what  shall  not  be, 
subject  to  taxation."  This  decision  was  af- 
firmed upon  review  by  the  supreme  court  of  the 
state.  In  a  very  brief  opinion,  without  extended 
reasoning.  Milwaukee  &  M.  R.  Co.  v.  Waukesha 
County,  9  Wis.  431,  note. 

Very  soon  afterwards,  the  supreme  court  was 
called  upon  to  pronounce  upon  the  validity  of  an- 
other srtatute  discriminating  in  taxation,  and 
concluded  that  it  was  in  conflict  with  the  sec- 
tion of  the  state  Constitution  Just  mentioned, 
and  could  not  stand.  That  statute  was  the  char- 
ter of  the  city  of  Janesvllle  of  1854,  which,  inter 
alia,  provided  that  the  rule  of  taxation  In  that 
city  should  be  uniform,  but  that  In  no  case 
should  the  real  or  personal  property  within  the 
territorial  limits  of  the  city,  and  not  included  In 
the  recorded  plat  of  the  village  of  Janesvllle 
or  of  any  addition  to  said  village  which  might 
be  used,  occupied,  or  reserved  for  agricultural 
or  horticultural  purposes,  be  subject  to  an  an- 
nual tax  to  defray  the  current  expenses  of  the 
city,  exceeding  %  of  1  per  cent,  nor  for  the  re- 
pair and  building  of  roads  and  bridges  and  the 
support  of  the  poor  more  than  %  as  much  ad 
valorem  as  shonid  be  levied  for  such  purpose  on 
the  property  within  such  recorded  plats ;  and  it 
was  also  provided  that  farming  and  gardening 
lands  should  not  be  subject  to  any  other  taxes 
for  any  city  purposes  whatever.  The  general 
taxing  power  conferred  upon  the  municipality 
was  to  levy  annually  upon  all  the  taxable  prop- 
erty In  the  city  a  tax  not  exceeding  1  per  cent 
for  current  expenses,  and  an  additional  tax  so 
far  as  necessary  for  the  repair  and  building  of 
roads  and  bridges  and  for  the  support  of  the 
poor.  The  argument  to  sustain  this  law  was 
that,  as  It  fixed  a  uniform  rate  without,  and  an- 
other uniform  rate  within,  the  recorded  plats, 
thus  taxing  all  the  property  without  alike  and 
nil  the  property  within  alike,  the  Constitution 
was  not  violated ;  in  other  words,  that  the  leg- 
islature had  the  right  to  classify  property  in  a 
city  according  to  its  use  or  geographical  loca- 
tion or  both,  and,  provided  the  separate  classes 
were  each  uniformly  taxed,  the  law  was  consti- 
tutional. Knowlton  v.  Rock  County,  9  Wis.  410 
(Judge  Coodey's  dissent  from  this  decision 
[Cooley  on  Taxation,  118,  note  3]  is  approved 
by  Justice  Peckham  in  the  Supreme  Court  of 
the^  United  States  In  Foster  v.  Pry  or,  189  U.  S. 
325,  47  L.  ed.  — ,  23  Sup.  Ct.  Rep.  549,  Affirm- 
ing 11  Okla.  357,  66  Pac.  848). 

Upon  the  authority,  however,  of  the  Knowl- 
ton Case,  when  next  the  railroad  and  plank-road 
statute  came  before  the  state  supreme  court, 
the  earlier  case  was  overruled  and  the  statute 
held  unconstitutional.  "It  is  very  clear,"  rea- 
soned the  court  In  reaching  this  conclusion, 
"that  a  rule  taxing  horses  at  one  rate,  cattle 
at  another,  and  land  at  a  third  would  not  be  a 
uniform  rule.  The  fact  that  all  horses  were 
taxed  alike  would  not  make  it  so,  because  the 
mode  of  taxing  horses  would  be  only  a  part  of 
the  rule.  That  part  might  be  uniform  with  It- 
self, but  the  moment  a  change  was  made  to 
other  property,  there  the  rule  changed  and  the 
uniformity  ceased.  By  any  other  construction 
there  might  be  as  many  different  modes  and 
rates  of  taxation  as  there  may  be  classes  of 
property,  and  yet  the  rule  of  taxation  be  uni- 
form,— a  proposition  which  Is  a  self-evident  con- 
tradiction," State  ex  rcl.  Atty.  Gen.  v.  Winne- 
bago Lake  &  F.  River  PI.  Road  Co.  11  Wis.  35. 

About  this  time  the  court  in  Weeks  v.  Mil- 
waukee. 10  Wis.  243,  held  that  the  omission  from 
the  city  tax  list  of  a  large  amount  of  real 
property,  intentionally,  pursuant  to  the  express 
terms  of  an^  ordinance  so  providing,  vitiated  and 
rendered  void  the  whole  general  levy.     In  that 
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case,  and  in  the  case  of  State  ex  rel.  Reedsburg 
Bank  t.  Hastings,  12  Wis.  47,  distinguished  on 
the  facts,  the  court  cited  and  approved  the 
Knowiton  Case. 

The  constitutionality  of  the  act  of  1854  re- 
specting railroad  and  plank-road  taxation  came 
•before  the  court  again  soon  afterward  in 
Kneeland  v.  Milwaukee,  15  Wis.  454,  wherein, 
in  reliance  upon  the  decision  in  the  Weeks  Case, 
the  plaintiff  contended  that  the  omission  to  tax 
the  railroad  property  in  the  city  rendered  the 
'Whole  levy  void :  that  sucn  omission  was  inten- 
tional because  the  local  assessors  obeyed  the  act 
of  1854,  and  that  act,  as  decided  in  the  WMnne- 
hago  Lake  &  Fox  River  Plank-Road  Case,  was 
unconstitutional  and  void,  hence  no  Justiflcatlon 
whatever.  The  court  below,  appalled  at  the 
logical  consequences  of  this  doctrine,  had  sought 
to  find  a  way  of  escape  by  holding  the  omission 
to  assess  the  railroads  was  inadvertent  and  the 
result  of  an  error  or  mistake,  not  of  purpose  or 
deliberate,  and,  therefore,  did  not  vitiate  the 
entire  levy,  but  the  supreme  court  declined  to 
assent  to  this  theory,  and  at  first  reversed  the 
Judgment.  Mr.  Justice  Cole,  who  had  dissented 
in  the  Winnebago  Lake  &  Fox  River  Plank'- 
Road  Case  maliciously  said  that  it  logically  and 
Inevitably  followed  from  that  case,  the  Knowiton 
Case,  and  the  Weeks  Case,  that  the  taxes  then 
before  the  court  were  unconstitutional  and  void. 
He  added :  "It  is  true.  I  did  not  concur  in  the 
decisions  in  the  two  former  cases,  and  my  views 
upon  the  question  there  decided  remain  un- 
changed :  but  still,  assuming  the  construction 
there  given  to  be  correct,  I  see  no  possible  es- 
cape from  the  conclusion  stated.*'  The  conse- 
quences of  such  a  ruling  were  so  startling,  and 
entailed  a  practical  paralysis  of  governmental 
functions  trom  inanition,  that  the  court  found 
its  position  untenable,  and  was  compelled  to  re- 
treat. It  granted  a  reargument,  and  affirmed 
the  Judgment  upon  the  doctrine  of  stare  de- 
cisis.    Kneeland  v.  Milwaukee,  15  Wis.  691. 

And.  although  it  still  insisted  that  the  old 
case  of  Milwaukee  &  M.  R.  Co.  v.  Waukesha 
County,  9  Wis.  431,  note,  was  wrongly  decided 
and  unsound,  upon  that  doctrine  it  followed  It 
with  respect  of  the  effect  of  omitting  railroad 
property  from  the  tax  roHs  when  done  obedient- 
ly to  the  provisions  of  the  act  of  1854.  Dean 
V.  Gleason,  16  Wis.  1 ;  Bond  v.  Kenosha,  17  Wis. 
284. 

But  so  recently  as  1890  the  Wisconsin  su- 
preme court  still  held  to  the  doctrine  that  the 
deliberate  and  intentional  omission  from  the 
tax  roll  of  a  piece  of  taxable  property  makes 
tlie  entire  levy  invalid  for  that  year.  It  so 
decided  where  an  assessor  neglected  to  assess  a 
vacant  lot  owned  by  a  church  because  he  sup- 
posed it  was  exempt.  Green  Bay  &  M.  Canal 
Co.  V.  Outagamie  County,  76  Wis.  587,  45  X. 
W.  536. 

The  whole  subject  of  the  power  of  the  legis- 
lature of  Wisconsin  to  classify  subjects  of  tax- 
ation, and  tax  the  classes  at  different  rates  by 
diverse  methods,  and  to  grant  exemptions  in 
view  of  the  Constitution,  was  opened  again  in 
a  suit  brought  by  the  Wisconsin  Central  Rail- 
road Company  against  Taylor  county  and  its 
officials  to  restrain  the  execution  of  deeds  on 
certificates  of  sale  of  its  lands  for  alleged  de- 
linquent taxes,  upon  the  ground  that  such  lands 
were  by  law  exempt.  A  general  demurrer  to 
the  complaint  was  overruled  in  the  first  In- 
stance, and  Judgment  was  ordered  for  the  rail- 
road. The  lands  Involved  were  originally  a 
part  of  the  public  domain,  and  granted  by  act 
of  Congress  to  Wisconsin  in  trust  for  the  aid 
of  railroads,  and  by  the  state  In  turn  to  the 
plaintiff's  predecessors,  and  confirmed  to  the 
plaintiff.  The  statutes  in  point  respecting  the 
exemptions  were:  (1)  An  exemption  of  such 
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lands  from  all  taxation  wiiatsoever  for  ten 
years,  unless  sooner  sold,  in  the  act  of  incor- 
Doration  of.  and  land  grant  to,  the  Winnebago 
%  Lake  Superior  Railroad  Company,  of  April  6, 
1866:  (2)  a  like  exemption  in  the  similar  act 
of  the  same  month  relating  to  the  Portage  ft 
Lake  Superior  Railroad  Company,  and  (3)  an 
act  respecting  the  plaintiff  (Laws  1877,  chap. 
21)  extending  the  exemption  three  years,  and 
declaring  lis  object  to  insure  the  completion  of 
the  road  and  the  advantages  thereof,  and  that 
the  privileges  and  exemptions  were  in  consider- 
ation and  on  the  express  condition  that  the 
work  of  construction  be  renewed  and  the  rood 
completed  to  Lake  Superior  In  1877.  The  con- 
stitutionality of  these  statutes  was  fully  sus- 
tained. The  court  construed  the  provision  of 
the  Constitution  in  point  as  having  the  meaning 
of,  "Taxes  shall  be  levied  upon  such  property  as 
the  legislature  shall  prescribe  by  a  uniform 
rule."  Or,  "The  rude  of  toxatlon  shall  be  uni- 
form upon  such  property  as  the  legislature  shall 
prescribe."  And  it  concluded,  among  other 
conclusions,  that  the  legislature  not  only  has 
power  to  prescribe  the  property  to  be  taxed, 
but  the  rule  by  which  it  must  be  taxed,  and  the 
only  limitation  upon  that  power  is  that  the  rule 
so  prescribed  shall  be  uniform.  And  that  the 
l>ower  to  prescribe  what  property  shall  be  taxed 
necessarily  Implies  "the  power  to  prescribe  what 
property  shall  be  exempt.  The  court  took 
pains  to  reaffirm,  and  again  install,  as  an  au- 
thority resting  in  sound  reason  and  in  principle 
upon  ail  the  points  Involved,  Milwaukee  &  M. 
R.  Co.  V.  Waukesha  County,  9  Wis.  431,  note, 
and  to  distinctly  and  emphatically  overrule 
State  cjf  rel.  Atty.  Gen.  v.  Winnebago  Lake  &  F. 
River  PI.  Road  Co.  11  Wis.  33 :  and  It  declared 
that  Kneeland  v.  Milwaukee.  15  Wis.  454,  691. 
in  going  back  to  the  former  case  reluctantly 
upon  the  doctrine  of  stare  decisis,  shouHd  have 
gone  further  and  recognized  the  decision  as 
rl^ht.  Wisconsin  C.  R.  Co.  v.  Taylor  County, 
52  Wis.  37,  8  N.  W.  833. 

The  opinion  of  Cassoday.  J.,  in  this  case  is 
one  of  learning,  and  evinces  much  research. 
Starting  from  the  basic  principle  that  consti- 
tutions are  not  In  the  states  of  the  Union  grants 
of  power,  but  restraints  on  sovereignty,  he  takes 
up  the  clauses  respecting  equality  and  uniform- 
ity of  taxation  in  other  stete  Constitutions, 
and  shows  that  these  are  generally  couched  in 
broader  and  more  restrictive  language  than  the 
similar  clause  in  the  Constitution  of  Wisconsin  : 
and.  as  this  is  particularly  the  case  in  respect 
of  Ohio,  the  authority  relied  upon  by  Paine, 
and  Dixon,  J  J.,  and  the  only  one  (Exchange 
Bank  v.  Hines.  3  Ohio  St.  15).  to  sustain  their 
decision  In  the  now  discredited  case  does  not 
Ju9tlfv  their  conclusion.  But  the  learned  Judge 
went  further.  In  effect,  he  held  that  there  was 
absolutely  no  limit  upon  the  legislative  power 
to  classify  subjects  of  taxation,  no  matter  how 
arbitrary,  artificial,  and  unreasonable  might  be 
the  classification  adopted.  He  was,  therefore, 
for  overruling  Knowiton  v.  Rock  County,  9  Wis. 
410,  the  Janesvllle  classification  case.  He  In- 
sisted that  the  act  involved  in  that  case  was  a 
valid  exercise  of  the  taxing  power.  His  col- 
league, Orton,  J.,  dissented  from  this  doctrine, 
and  asserted  that  the  Constitution  required 
taxation  to  be  uniform  In  a  broad  sense;  that, 
if  a  certain  class  of  property  Is  made  taxable 
at  all.  It  must  not  only  be  taxed  at  a  uniform 
rate,  but  that  all  of  It  must  be  taxed  at  such 
rate  without  partiality  or  discrimination.  "Any 
other  construction,"  he  said,  of  the  constitu- 
tional provision,  "would  emasculate  It  of  all  of 
Its  force  and  effect;  and,  as  a  restriction  upon 
the  legislative  power,  it  was  not  worthy  of  adop- 
tion,  and  Is  not  worth  preserving."     Ibid. 

It  Is  worth  while  noting  that  Judge  Casso- 
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day's  Tiew  that  the  Janesville  city  taxing  act 
was  Talid  finds  support  In  a  decision  rendered 
several  years  afterwards  by  the  Maryland  court 
of  appeals,  which  held  It  competent  for  the  legis- 
lature of  Maryland,  notwithstanding  art.  15  of 
the  Bill  of  Rights  of  that  state  provided  that 
«very  person,  or  person  holding  property  there- 
in, ought  to  contribute  his  proportion  of  public 
taxes  for  the  support  of  the  government  accord- 
ing to  his  actual  worth  in  real  and  personal 
property,  upon  enlarging  the  boundaries  of  the 
•city  of  Baltimore  to  make  the  added  territory 
a  special  taxing  district  distinct  from  the  old 
city,  and  to  exempt,  for  a  limited  time,  the 
property  situated  therein  from  the  ordinary 
municipal  taxes  aflsessed  in  the  old  city,  and 
•continue  for  such  time  the  taxation  thereof  at 
Its  former  and  lower  rate.  Daly  v.  Morgan,  69 
Md.  467.  1  L.  R.  A.  757,  16  Atl.  287. 

XII.  Commutationa  and  exemptions. 

'Whether  or  not  a  legislature  of  a  state  whose 
Constitution  contains  an  equality  and  uniform- 
ity of  tix:itlon  clause  can  enact  special  laws 
granting  the  privilege  of  commuting  taxes  or 
exempting  certain  subjects  from  taxation,  and, 
if  BO,  what  are  the  limits  upon  its  power  In 
either  particular;  and  again,  the  power  being 
Admitted,  whether  or  not,  when  it  has  been  ex- 
•ercised.  a  given  tax,  or  a  tax  upon  a  given  sub- 
ject, is  valid  or  invalid, — are  aJl  questions  de- 
pendent upon  such  a  variety  of  circumstances 
for  answers  that  no  general  principle  of  unlver- 
'Bal  application  can  be  formulated.  There  are 
cases  in  point  upon  opposite  sides  of  each  of 
these  questions,  but  they  are  not  necessarily 
conflicting  because  of  essential  differences  in  the 
factors  of  the  problems  whose  solutions  were 
essayed  in  the  respective  litigations. 

Lands  owned  by  a  railroad  outside  of  Its 
right  of  way,  and  not  used  in  the  course  of  its 
operations  as  a  common  carrier,  but  which  were 
granted  it  by  the  government  to  aid  In  Its  con- 
«tnictIon,  and  which  have  actually  contributed 
to  the  building  of  it  by  securing  some  of  the 
funds  raised  for  that  purpose,  although  they 
are,  and  always  have  been,  held  for  sale,  and 
not  for  use,  are  not  merely  property  owned  by 
a  railroad  like  unto  real  estate  owned  by  indi- 
viduals, bat  are  railroad  property  in  the  same 
sense  as  are  rights  of  way,  stations,  etc. ;  and, 
hence,  the  competency  of  the  legislature  to  in- 
clude them  in  classifying  railroads  for  taxation 
by  exacting  a  percentage  of  gross  earnings  In 
lieu  of  all  other  taxes  and  assessments  is  be- 
yond question,  notwithstanding  a  provision  in 
the  organic  law  that  no  discrimination  shall  be 
made  In  taxing  different  kinds  of  property,  but 
that  all  property  subject  to  taxation  shall  be 
taxed  in  proportion  to  the  value  of  the  prop- 
erty taxed.  McHenry  v.  Alford,  168  U.  S.  651, 
42  L.  ed.  614,  18  Sup.  Ct.  Rep.  242. 

Notwithstanding  a  general  constitutional  re- 
quirement that  the  legislature  shall  provide  for 
the  levying  of  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his.  her,  or  its  property, 
to  be  ascertained  by  some  person  or  persons  to 
be  elected  or  appointed  in  such  manner  as  the 
legislature  shall  direct,  and  not  otherwise,  when 
the  fundamental  law  also  authorizes  the  taxa- 
tion of  occupations,  toll  bridges,  ferries,  and 
persons  using  and  exercising  franchises  and 
privileges  in  such  manner  as  the  legislature 
shall  from  time  to  time  direct ;  and  also  the 
taxation  of  other  objects  and  subjects  In  such 
manner  as  may  be  consistent  with  the  principles 
of  taxation  fixed  in  such  Constitution, — the  leg- 
islature has  the  power  to  commute  by  statute 
the  taxes  to  be  paid  by  a  railroad  company  by 
providing  In  its  charter  for  the  annual  payment 
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of  a  gross  sum,  ascertained  by  a  fixed  rule  of 
computation.  Illinois  C.  R.  Co.  v.  McLean 
County,  17  III.  291. 

A  territorial  statute  taxing  the  gross  earnings 
of  railroads  In  lieu  of  all  other  taxation  does 
not  conflict  with  a  provision  In  the  organic  law 
that  all  taxes  shall  be  equal  and  uniform,  and 
no  distinction  shall  be  made  In  the  assessments 
between  different  kinds  of  property,  but  these 
shall  be  ad  valorem.  Such  a  statute  prescribes 
no  rule  of  taxation,  and  the  right  of  the  legis- 
lature to  exempt  the  property  of  any  person  or 
corporation  is  undoubted.  Columbia  &  P.  S.  R. 
Co.  V.  Chllberg.  6  Wash.  612,  34  Pac.  163. 

A  statute  for  the  taxation  of  banks,  whose 
purpose  is  to  Impose  a  tax  measured  by  the  en- 
tire assets  In  lieu  of  all  other  taxes,  is  constitu- 
tional, and  all  banks  which  pay  In  accordance 
with  its  requirements  secure  immunity  from 
other  taxes.  Vlcksburg  Bank  v.  Worrell,  67 
Miss.  47.  7  So.  219 ;  Bank  of  Oxford  v.  Oxford, 
70  Miss.  504,  12  So.  203. 

Notwithstanding  a  provision  in  the  state  Con- 
stitution requiring  taxation  to  be  equal  and 
uniform.  It  Is  competent  for  the  legislature.  In 
chartering  a  corporation,  to  exempt  it  from 
payment  of  all  licenses  and  taxes  whatever  in 
consideration  of  the  payment  annually  to  the 
?tate  treasury  of  a  substantial  sum  for  the  ben- 
efit of  the  public-school  fund.  Louisiana  State 
Lottery  Co.  v.  New  Orleans,  24  La.  Ann.  86. 

The  legislature  has  power  to  exempt  property 
from  taxstlon  on  account  of  its  use,  when  such 
exemption  Is  based  upon  a  substantial  classlQ- 
catlon,  as.  for  Instance,  property  used  for  re- 
ligious, benevolent,  and  educational  purposes, 
without  violation  Of  a  constitutional  require- 
ment that  all  property  shall  be  assessed  for 
taxes  under  general  laws  and  by  uniform  rules, 
according  to  Its  true  value.  State  Board  v. 
Central  R.  Co.  48  N.  J.  L.  146,  4  Atl.  578. 

The  Maryland  Declaration  of  Rights  that 
tvery  person  In  the  state,  or  holding  property 
therein,  ought  to  contribute  his  proportion  of 
public  taxes  for  the  support  of  the  government 
according  to  his  actual  worth  in  real  and  per- 
sonal property,  and  which  all  agree  necessarily 
Implies  equality  of  taxation  on  all  taxable  prop- 
erty, and  which  has  been  a  pa.Tt  of  every  Con- 
stitution adopted  In  that  state, — has  always 
been  held  t»  be  no  restraint  upon  the  legisla- 
ture in  exempting  from  taxation  such  property 
as,  in  Its  Judgment,  a  sound  policy  might  re- 
quire. Daly  V.  Morgan,  69  Md.  467,  1  L.  R.  A. 
757.  16  Atl.  287. 

Simpson  V.  Hopkins,  82  Md.  478,  33  Atl.  714. 
affirming  the  constitutionality  of  a  statute  ex- 
empting from  the  tax  Imposed  upon  corporate 
debts  secured  by  mortgages  shares  of  homestead 
and  building  and  loan  associations  represented 
by  mortgages,  is  to  the  same  effect. 

A  city  ordinance  requiring  the  agents  of  every 
Insurance  company,  whether  foreign,  or  domes- 
tic, In  the  city,  to  take  out  a  license  and  give  a 
bond  to  render  an  account  of  and  pay  a  percent- 
age on  the  premiums  received  as  a  license  tax, 
but  not  exceeding  $100.  under  penalty  of  recur- 
ring fines  for  each  day's  neglect  to  comply ;  but 
which  contains  an  express  exemption  from  its 
provisions  of  a  particular  company  in  consider- 
ation of  Its  continuing  to  pay,  as  In  the  past  it 
had  paid,  an  annual  sum,  exceeding  $100.  to 
the  local  fire  department, — is  not  rendered  in- 
valid by  such  exemption  and  exception,  when 
the  statute  empowering  the  city  to  require  li- 
censes of  insurance  companies  and  their  agents 
generally,  not  exceeding  $100  in  amount  annu- 
ally, does  not  authorize  exemptions  of  any  kind, 
and  the  state  Constitution  enjoins  equality  and 
uniformity  in  taxation  ;  for  the  reason  that  the 
excepted  company  actually  pays  more.  Com.  v. 
Mi' ton,  12  B.  Mon.  212,  54  Am.  Dec.  522. 
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A  coDstitutional  provision  that  all  lands  lia- 
ble to  taxation,  held  by  deed,  or  entry,  town 
lots,  bank  stock,  etc..  and  such  other  property 
fls  the  legislature  may  from  time  to  time  deem 
expedient,  sha<l{  be  taxable,  does  not  deprive 
the  legislature  of  power  to  stipulate  for  total 
or  partial  exemptions  from  taxation  in  corpo- 
rate charters,  although  there  is,  becrlde.  a  consti- 
tutional restriction  upon  the  legislative  power 
to  grant  special  privileges,  immunities,  and  ex- 
emptions, with  a  proviso  that  it  shall  not  affect 
the  granting  of  such  corporate  charters  as  may 
be  deemed  expedient  for  the  public  good.  Knox- 
vllle  &  O.  R.  Co.  V.  Hicks,  9  Baxt.  442. 

The  Tennessee  legislature  is  declared,  in  State 
V.  Butler,  13  Lea,  400,  to  have  had  power,  under 
the  Constitution  of  1834,  to. grant  corporations 
it  created  either  partial  or  total  immunity  from 
taxation  for  any  length  of  time  it  might  deem 
proper :  and  that  this  had  been  held  by  the  uni- 
form current  of  decisions  in  that  state,  and  also 
of  the  Supreme  Court  of  the  United  States. 
Freeman,  J.,  however,  dissented  upon  the 
ground  that  the  constitutional  command  that 
all  property  be  taxed,  and  the  unformity  and 
equality  clauses,  had  shorn  the  legislature  of 
power  to  grant  the  exemption  claimed  in  that 
case. 

The  exception  in  the  Wyoming  statute  of  a 
merchant's  goods  brought  within  that  jurisdic- 
tion to  fill  up  his  stock  in  trade,  from  taxation, 
along  with  other  personal  property  brought  in 
after  the  regular  assessment  has  been  made,  is 
not  an  unlawful  discrimination  in  taxation  for- 
bidden by  the  organic  law.  Frontier  Land  & 
Cattle  Co.  V.  Baldwin,  3  Wyo.  764,  81  Pac.  403. 

The  uniformity  and  equality  provisions  of  the 
Minnesota  Constitution  have  not  operated  to 
prevent  the  legislature  of  that  state  from  modi- 
fying the  terms  of  laws  for  the  payment  of  a 
percentage  of  the  gross  earnings  of  railroads  in 
lieu  of  other  taxation  in  cases  where  that  mode 
of  taxing  railroads  had  been  established  prior 
to  the  adoption  of  such  constitutional  provi- 
sions. First  Div.  of  St.  Paul  &  P.  R.  Co.  v. 
Parcher,  14  Minn.  297,  Gil.  224:  State  v.  Wi- 
nona &  St.  P.  R.  Co.  21  Minn.  316 :  St.  Paul  v. 
St.  Paul  &  S.  C.  R.  Co.  23  Minn.  469 :  Stevens 
County  V.  St.  Paul,  M.  &  M.  R.  Co.  30  Minn. 
467.  31  N.  W.  942. 

There  Is  quite  as  long  a  line  of  authorities 
holding  commutation  or  exemption  acts  uncon- 
stitutional. 

A  statute  imposing  a  tax  upon  savings  banks, 
gauged  by  the  amount  of  their  deposits,  with 
certain  deductions,  because  of  the  business  they 
do  or  the  franchises  they  enjoy,  and  not  upon 
the  property  they  own,  in  so  far  and  to  the 
extent  that  it  is  declared  to  be  in  lieu  of  all 
other  taxes,  thereby  exempting  property  which, 
if  held  by  others,  would  be  taxable,  conflicts 
with  a  constitutional  provision  commanding 
property  to  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules  ad  valorem.  This 
is  chiefly  because  the  exemption  does  not  run  to 
an  entire  class.  State.  Trenton  Sav.  Fund  Soc. 
Prosecutor,  v.  Richards,  52  N.  J.  L.  156,  18 
Atl.  582. 

When  a  Constitution  requires  equality  and 
uniformity  of  taxation,  and  specifies  only  cer- 
tain kinds  of  property, — governmental,  educa- 
tional, charitable,  religious,  etc., — that  may  be 
exempted,  a  munlcipAllty  has  no  power  to  con- 
tract for  commutation  of  taxes  upon  property 
not  embraced  among  the  kinds  that  it  is  per- 
missible to  exempt.  New  Orfeans  v.  New  Or- 
leans Sugar  Shed  Co.  35  La.  Ann.  548. 

The  Georgia  statute  taxing  building  associa- 
tions a  particular  way,  and  providing  that 
these  shall  be  in  lieu  of  other  taxation,  are  held 
to  be  beyond  the  legislative  power  because  of 
the  constitutional  requirements  that  all  prop- 
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orty  be  taxed  ad  valorem  and  uniformly.  Georgia 
State  Bldg.  &  L.  Asso.  v.  Savannah,  109  Ga.  63, 
35  S.  E.  67;  Atlanta  Nat.  Bldg.  k  L.  Asso.  v. 
Stewart,  109  Ga.  80,  35  S.  E.  73. 

A  general  statute  authorizing  such  railroads 
as  accept  the  terms  of  the  act  to  pay  1%  per 
cent  of  their  gross  earnings  in  lieu  of  all  taxa- 
tion upon  their  property  for  a  period  of  ten 
years,  no  matter  how  much  public  needs  may 
require  increased  taxation  of  other  property, 
is  void  for  repugnancy  to  a  constitutional  pro- 
vision requiring  all  property  to  be  taxed  adi 
valorem,  and  taxation  to  be  equal  and  uniform 
throughout  the  state.  Ellis  v.  Louisville  &  N. 
R.  Co.  8  Baxt.  630. 

A  statute  enacting  that  every  foreign  Insur- 
ance company,  other  than  life,  shall,  at  a  stated 
time,  pay  to  the  insurance  superintendent  as 
taxes  2  per  cent  of  the  gross  amount  of  premi- 
ums received  by  it  for  business  done  in  the  state- 
during  the  preceding  year,  such  payment  to  be  a 
condition  precedent  for  the  privilege  of  doing 
business  In  the  state,  and  a  license  certificate 
to  issue  therefor,  and  the  taxes  thus  Imposed  to 
bo  in  full  of  all  taxation,  state  and  local,  ex- 
cept that  of  real  estate  and  reciprocal  taxes 
required  by  law ;  with  a  proviso  that,  where 
fire  insurance  companies  pay  to  cities  and  vil- 
lages with  organized  fire  departments  a  tax  of 
2  per  cent  or  less  upon  their  premium  receipts 
in  such  cities  and  villages,  the  sums  so  paid 
shall  be  deducted. — violates  the  Illinois  Consti- 
tution, and  confers  upon  a  company  complying 
with  it  no  immunity  from  municipal  taxes  duly- 
assessed  under  prior  statutes.  Raymond  v: 
Hartford  F.  Ins.  Co.  196  111.  329,  63  N.  E.  743. 

The  Michigan  statute  (Pub.  Acts  1881,  No. 
168)  taxing  telephone  and  telegraph  lines  upon 
assessments  by  a  state  board  according  to  the 
average  rate,  state  and  local,  throughout  the 
state,  of  the  previous  year,  in  lieu  of  all  other 
taxes.  Imposes  a  tax  upon  property,  not  an  ex- 
cise upon  business,  privilege,  or  occupation, — 
an  ad  valorem,  not  a  specific,  tax.  The  Michi- 
gan Constitution,  in  providing  for  a  uniform 
rule  of  taxation  except  on  property  paying  spe- 
cific taxes,  and  that  all  assessments  shall  be 
upon  property  at  its  cash  value,  requires  uni- 
formity of  taxation  in  a  tax  of  the  character 
imposed  by  such  statute.  And,  inasmuch  as 
such  statute  does  not  comply  with  this  require- 
ment, because,  although  the  property  is  taxed 
upon  a  cash  valuation,  the  rate  is  determined  in 
a  different  way  and  the  tax  differs  in  amount 
from  taxes  imposed  upon  other  property,  it  is 
unconstitutional  and  void.  Pingree  v.  Auditor 
General,  120  Mich.  95,  suJ)  nom.  Pingree  v.  Dlx,. 
44  L.  R.  A.  679,  78  N.  W.  1025. 

While,  under  the  Minnesota  Constitution,  re- 
quiring equal  and  uniform  taxation  on  all  prop- 
erty at  a  cash  valuation,  and  the  passage  of 
laws  taxing  all  moneys,  credits,  investments  in 
bonds,  stocks,  Jolnt-stock  companies  or  other- 
wise, also  all  real  and  personal  property  ad 
valorem,  the  method  of  securing  these  results 
is  left  to  the  legislature,  which  is  at  liberty  to 
take  any  special  class  out  of  the  operation  of 
the  general  tax  laws  of  the  state, — the  method 
adopted  must  secure  substantial  equality  of 
taxation  of  ail  the  property  in  the  class  thus 
selected :  and  the  legislature  cannot,  directly  or 
indirectly,  exempt  from  taxation  of  any  prop- 
erty woich  the  Constitution  does  not  in  terms 
permit  to  be  exempted.  An  act,  therefore,  of 
special  application  to  building  and  loan  associa- 
tions, exempting  their  personal  property  upon 
the  theory  of  a  substituted  tax  upon  the  shares, 
but  which  does  not  subject  to  taxation  shares 
held  by  nonresidents,  and  expressly  forbids  tax- 
ing those  upon  which  loans  or  advances  have 
been  made,  is  unconstitutional.  State  v.  Pio- 
neer Sav.  &  L.  Co.  63  Minn.  80,  65  N.  W.  138. 
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A  municipal  ordinance  wherein  a  city  agrees 
wltli  a  water  company  to  pay  all  municipal 
taxes  assessed  against  Its  property  as  a  return 
for  a  certain  supply  of  water  for  city  purposes 
Is  void  for  repugnancy  to  the  constitutional 
proYlsions  requiring  equality  of  taxation  upon 
property  having  a  cash  valuation,  and  all  taxa- 
tion of  real  and  personal  property  according  to 
tts  money  value.  Little  Falls  EHeotric  &  Water 
Co.  V.  Little  Falls.  74  Minn.  197,  77  N.  W.  40. 

Under  a  Constitution  providing  that  all  taxes 
to  be  raised  in  the  state  shall  be  as  nearly  equal 
as  may  be,  and  that  all  taxable  property  shall 
have  a  cash  valuation  and  be  equalized  and  uni- 
form throughout  the  state,  a  statute  providing 
tiiat  all  domeertic  mining  corporations  mining 
in  the  state  may  pay  into  the  state  treasury 
annually,  in  lieu  of  all  taxes  and  assessments 
upon  their  capital  stock,  real  and  personal  prop- 
erty connected  with,  set  apart  or  used  for,  the 
mining  business, — a  specific  tax  per  ton  of  ore 
mined,  shipped,  and  disposed  of  is  void.  State 
V.  Lakeside  Land  Co.  71  Minn.  283,  73  N.  W. 
D70.  The  court  said  In  this  case :  "It  would 
bo  diflScnlt  to  conceive  of  a  system  of  taxation 
more  obnoxious  to  the  Constitution.'* 

When  a  Constitution  declares  that  all  prop- 
erty subject  to  taxation  ought  to  be  taxed  in 
proportion  to  Its  value,  and  that  no  property, 
real  or  personal,  shall  be  exempt  unless  used  for 
public  schools  or  Federal,  state,  or  local  gov- 
ernmental purposes,  a  statute  relating  to  life 
Insurance  companies,  providing  for  the  payment 
by  them  of  certain  state  fees  for  the  support  of 
the  state  insurance  department  in  lieu  of  all 
taxes,  fees,  and  licenses  whatsoever  collected 
for  the  benefit  of  the  state,  and  all  other  fees 
and  taxes  except  upon  paid-up  capital  stock,  is, 
in  so  far  as  it  attempts  to  exempt  such  com- 
panies from  taxation  upon  their  assets,  void  for 
want  of  competency  in  the  legislature  to  grant 
the  immunity.  The  legislature  has  no  power 
to  impose  a  commutation  tax  as  a  substitute 
for  general  and  ordinary  taxation  upon  prop- 
erty. Life  Asso.  of  America  v.  St.  Louis  County, 
49  Mo.  512. 

The  circuit  court  of  the  United  States  for 
North  Dakota  held,  in  Northern  P.  R.  Co.  v. 
Walker,  47  Fed.  681,  that  a  territorial  act  pro- 
viding that,  In  lieu  of  all  taxes  upon  any  rail- 
road or  the  equipment,  appurtenances,  or  ap- 
pendages thereof,  or  upon  other  property  in  the 
territory  belonging  to  a  corporation  owning 
or  operating  a  railroad,  there  should  be  paid 
annually  a  percentage  tax  on  the  gross  earnings 
arising  from  the  operation  of  the  road, — was 
void  for  conflicting  with  the  orgafilc  act  for- 
bidding the  legislature  to  pass  any  law  impair- 
ing rights  of  private  property,  or  to  make  any 
<ilscrlmlnation  In  taxing  different  kinds  of  prop- 
erty, and  requiring  all  property  subject  to  tax- 
ation to  be  taxed  ad  valorem,  to  the  extent  that 
it  exempted  from  taxation  railroad  lands  not 
essential  to  the  franchise  of  a  common  carrier, 
but  held  merely  for  sale.  It  was  further  of  the 
opinion  that  such  statute  was  void  under  the 
provisions  of  the  14th  Amendment  for  denying 
the  equal  protection  of  the  laws  because  it  was 
not  in  the  legislative  power  to  classify  the  same 
property  according  to  ownership,  and  exempt  it 
when  it  belonged  to  a  railroad,  and  tax  it  when 
it  did  not.  The  bill  was,  however,  dismissed  for 
want  of  equity  in  that  It  did  not  show  payment 
or  tender  of  tho  gross  earnings  percentage  tax. 
The  bill  was  against  a  dozen  counties,  and  was 
objected  to  as  multifarious;  but  the  court  held 
this  objection  not  well  taken,  as  the  bill  pro- 
ceeded upon  a  common  ground  for  a  common 
relief.  Upon  certiorari  to  the  Supreme  Court 
of  the  United  States,  that  tribunal  held  that, 
forasmuch  as  it  did  not  appear  by  the  record 
In  the  case  that  any  or  all  of  the  twelve  coun- 
60  L.  R.  A. 


ties  sued  claimed  as  much  as  $2,000  of  taxes, 
the  Jurisdiction  of  the  Federal  courts  was  not 
apparent ;  but,  as  this  defect  was  curable  by 
amendment,  it  reversed  and  remanded  the  case 
instead  of  dismissing  the  bill.  Northern  P.  R. 
Co.  V.  Walker,  148  U.  S.  391,  37  L.  ed.  494,  13 
Sup.  Ct.  Rep.  650. 

The  decision  of  the  circuit  court  Is  now  to  be 
regarded  as  overruled  by  McHenry  v.  Alford, 
168  U.  S.  651.  42  L.  ed.  614.  18  Sup.  Ct.  Rep. 
242. 

The  uniformity  and  equality  of  taxation  pro- 
visions of  the  Oregon  Constitution  (art.  1,  §  82 ; 
art.  9,  S  1)  absolutely  deprive  the  legislature 
of  power  to  exempt,  directly  or  indirectly,  by 
contract,  commutation,  or  otherwise,  any  prop- 
erty whatever,  except  the  specifically  enumer- 
ated classes,  from  bearing  a  just  proportion  of 
the  burdens  of  the  government.  Hence,  a  sec- 
tion of  a  railroad  charter  commuting  the  cor- 
porate taxes  for  twenty  years  in  consideration 
of  the  free  carriage  of  state  troops  and  muni- 
tions of  war  is  void.  Hogg  v.  Mackay,  23  Or. 
339.  10  L.  U.  A.  77,  31  Pac.  779. 

The  equality  and  uniformity  provisions  of  the 
Arkansas  Constitution  render  void  so  much  of 
a  statute  for  the  assessment  and  taxation  of 
railroads  as  directs  the  omission  from  the  real 
and  personal  property  to  be  valued,  of  embank- 
ments, tunnels,  cuts,  ties,  trestles,  or  bridges, 
these  not  being  enumerated  among  the  property 
which  such  Constitution  permits  to  be  exempted. 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Worthen,  120  U. 
S.  97,  30  L.  ed.  588,  7  Stip.  Ct.  Rep.  469. 

The  Ohio  Constitution,  requiring  the  general 
assembly  to  provide  by  law  for  taxing  the  notes 
and  bills  discounted  or  purchased,  money  loaned, 
and  all  other  property,  effects,  or  dues  of  every 
description,  without  deduction,  of  all  banks  and 
bankers,  so  that  all  property  employed  In  bank- 
ing shall  always  bear  a  burden  of  taxation  equal 
to  that  Imposed  on  the  property  of  individuals, 
is  violated  by  a  statute  for  taxing  unincorpo- 
rated banks  and  bankers,  under  which  they  are 
to  be  assessed  by  deducting  from  the  total  aver- 
age amounts  of  their  collectible  notes  accounts 
and  bills  receivable  discounted  or  purchased  in 
the  course  of  business,  cash  and  cash  items  in 
possession  or  transit,  and  all  stocks,  bonds,  and 
evidences  of  debt  held  as  an  investment,  or  rep- 
resenting assets,  with  the  assessed  value  of  the 
real  estate,  the  average  amount  of  all  deposits 
and  other  accounts  payable  and  of  United  States 
and  other  exempt  securities,  and  then  adding 
to  the  remainder  the  true  value  in  money  of  ail 
furniture  and  other  nonenumerated  property. 
But  such  statute  is  not  wholly  void,  but  only 
to  the  extent  and  in  so  far  as  it  allows  the  de- 
duction from  the  average  amount  of  cash  or 
cash  items  of  the  average  deposits  and  other 
accounts  payable.  Fayette  County  Treasurer 
V.  People's  &  Drovera'  Bank,  47  Ohio  St.  503, 
10  L.  R.  A.  196,  25  N.  E.  697. 

An  act  declaring  that,  inasmuch  as  all  money 
paid  to  building  and  loan  associations  is  at 
once  loaned  out  and  Invested  In  taxable  prop- 
erty, and  the  shares  of  stock  In  such  associa- 
tions and  notes  given  on  such  loans  being  sim- 
ply evidences  as  to  where  such  money  has  been 
placed,  therefore,  such  stock  and  notes  shall  not 
be  subject  to  taxation, — Is  so  in  conflict  with 
the  uniformity  and  equality  of  taxation  provi- 
sions, and  the  prohibition^  against  exemptions 
and  commutations,  of  the  Constitution  of  Illi- 
nois that  it  cannot  stand.  People's  Loan  k 
Homestead  Asso.  v.  Keith,  153  111.  609,  28  L. 
R.  A.  65,  39  N.  E.  1072. 

A  statute  discharging  a  railroad  corporation, 
in  consideration  of  the  payment  of  a  gross 
earnings  tax,  from  the  payment  of  municipal 
taxes  thei-etofore  lawfully  levied  upon  Its  road- 
bed,  track,   right   of  way,   necessary  buildings 
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and  rolling  stock,  contravenes  a  constitutional 
provision  subjecting  the  property  of  all  coiTpo- 
ratlons  for  pecuniary  profit  to  taxation  the  same 
as  that  of  individuals.  Dubuque  v.  Illinois  C. 
R.  Co.  39  Iowa.  56. 

A  statute  authorizing  the  levy  in  a  township 
of  taxes  only  upon  the  property  of  citizens 
therein,  thereby  exempting,  or  leaving  untaxed, 
the  property  therein  belonging  to  others  not 
citizens, —  nonresidents  and  corporations, —  is 
unconstitutional  for  violating  the  equality  and 
uniformity  rule  of  taxation.  Marion  &.  McP. 
R.  Co.  V.  Champlln,  37  Kan.  682,  16  Pac.  222 ; 
Manhattan,  A.  &  B.  R.  Co.  v.  Burgoyne,  37 
Kan.  685,  16  Pac.  223. 

The  decisions  of  the  supreme  court  of  Missis- 
sippi in  Mississippi  Mills  v.  Cook,  56  Miss.  40, 
and  Natchez,  J.  &  C.  R.  Co.  v.  Lambert,  70  Miss. 
779,  13  So.  33,  holding  that  the  provisions  of 
the  Constitution  of  that  state,  that  the  prop- 
erty of  all  corporations  for  pecuniary  profit 
should  be  subject  to  taxation  the  same  as  that 
of  individuals,  and  that  taxation  should  be 
equal  and  uniform  throughout  the  state,  and  all 
property  be  taxed  ad  valorem,  permitted  the 
legislature  to  grant  corporate  exemptions, 
though  not  to  make  them  irrevocable ;  that  is, 
that  corporate  property  should  ever  be  subject 
to  taxation,  but  not  necessarily  always  sub- 
jected thereto, — were  explicitly  overruled  after- 
wards, and  the  contrary  decided  in  the  subse- 
quent litigations  with  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  Adams  v.  Yazoo  & 
M.  Valley  R.  Co.  77  Miss.  194.  24  So.  200.  317, 
28  So.  956,  Affirmed  in  180  U.  S.  1,  45  L.  ed. 
395,  21  Sup.  Ct.  Rep.  240. 

A  constitutional  provision  requiring  taxation 
to  be  equal  and  uniform,  and  expressly  authoriz- 
iug  the  legislature  to  exempt  from  taxation 
property  actually  used  for  church,  school,  or 
charitable  purposes,  impliedly  inhibits  the  legis- 
lature from  exempting  any  other  property.  New 
Orleans  v.  People's  Ins.  Co.  27  La.  Ann.  519. 

A  constitutional  provision  for  equal  and  uni- 
form taxation  applies  to  municipal  as  well  as 
state  taxes ;  and  a  municipal  ordinance  exempt- 
ing property  Is  void.  Austin  v.  Austin  Gas- 
light &  Coal  Co.  69  Tex.  180,  7  S.  W.  200. 

XIII.  Double  taxation. 

If  a  statute  imposes  the  same  tax  more  than 
once  upon  the  same  subject  and  taxpayer,  it  Is 
obviously  unequal  and  multiform.  In  states 
whose  Constitutions  prescribe  eqirality  and  uni- 
formity of  taxation  such  a  statute  must  ever  be 
held  uncoustitutional.  But  the  courts  cannot 
hold  a  taxing  statute  invalid  merely  because  it 
Imposes  double  taxation,  when  there  is  no  con- 
stitutional restraint  upon  the  legislature,  al- 
though, when  a  statute  is  couched  in  such  terms 
that  a  judicial  construction  will  avoid  such  a 
result,  the  courts  will  so  construe  It.  New 
Haven  Toll-Bridge  Co.  v.  Osbom,  35  Conn.  7. 

Unless  the  Constitution  forbids  it,  double 
taxation  does  not  invalidate  a  tax.  Pacific 
Nat.  Bank  v.  Pierce  County,  20  Wash.  675,  56 
Pac.  036. 

Double  taxation  may  be  oppressive,  unequal, 
and  unjust,  but  it  Is  not  necessarily  unconstitu- 
tional. State,  Fish.  Prosecutor,  v.  Branln,  23 
N.  J.  L.  484. 

In  New  Y^ork,  where  the  Constitution  does  not 
command  equal  and  uniform  taxation.  It  has 
been  well  said :  The  rule  against  double  taxa- 
tion is  a  rule  of  legislation,  not  of  law.  It  is  a 
question  of  expediency,  not  of  power.  And, 
while  the  court  will  not  infer  an  intention  to 
impoE<e  a  double  tax,  but,  rather,  will  construe  a 
statute  otherwise  where  that  can  be  done  with- 
out forcing,  still  the  power  of  the  legislature  is 
undoubted.  People  ex  rel.  New  York  C.  &  H. 
60  L.  R.  A. 


R.  R.  Co.  V.  Roberts,  32  App.  Div.  113,  52  N.  Y. 
Supp.  859. 

Justice  requires  that  the  burdens  of  govern- 
ment shall,  so  far  as  practicable,  says  Chief 
Justice  Waite,  be  laid  equally  on  all ;  and,  if 
property  is  taxed  once  in  one  way,  it  would 
ordinarily  be  wrong  to  tax  it  again  in  another 
way  when  the  burden  of  both  taxes  falls  on  the 
same  person.  Sometimes  tax  laws  have  that 
effect :  but.  if  they  do,  it  is  because  the  legisla- 
ture has  unmistakably  so  enacted.  AH  pre- 
sumptions are  against  such  an  Imposition. 
Tennes.see  v.  Whitworth,  117  U.  8.  129,  29  L. 
ed.  830,  6  Sup.  Ct.  Rep.  645. 

In  People  V.  Hibernia  Sav.  &  L.  Soc.  51  Cal. 
243,  21  Am.  Rep.  704.  taxes  upon  mortgages 
were  held  invalid  because  they  imposed  a  double 
burden  upon  the  owners  of  the  property  mort- 
gaged, and  so  confJcted  with  the  constitutional 
rule  of  equality  and  uniformity.  Although  the 
Constitution,  as  well,  provided  that  all  property 
be  taxed,  the  court  held  that  debts  were  not 
property  within  the  meaning  of  this  provision. 
By  taxing  the  debtor  and  the  creditor  too,  the 
one  property  pledged  for  the  debt  was  twice 
taxed  In  tne  view  of  the  court,  and  this  was  not 
proportional  taxation.  The  earlier  cases,  of 
People  V.  McCreery,  34  Cal.  432,  and  Peo- 
ple V.  Eddy.  43  Cal.  336,  13  Am.  Rep.  143» 
holding  credits  were  property  for  the  purposes 
of  taxation,  were  overruled.  One  member  of 
the  court,  Rhodes,  J.,  dissented,  but  the  grounds 
of  his  dissent  do  not  appear  in  the  report.  The 
case  is  against  the  weight  of  authority  in  hold- 
ing a  tax  upon  a  credit  in  the  hands  of  the  cred- 
itor secured  by  pledge  of  his  debtor's  property^ 
when  the  debtor  is  also  taxed  upon  that  prop- 
erty, is  duplicate  taxation. 

Double  taxation  of  bank  and  corporate  prop- 
erties has  been  held  in  Ohio  violative  of  the  con- 
stitutional provision  that  corporate  property  be 
taxed  like  that  of  individuals.  Cleveland  Trust 
Co.  V.  Lander.  62  Ohio  St.  266,  66  N.  E.  1036. 

In  the  cascii  of  alleged  duplicate  taxation 
there  is  always  the  preliminary  question :  Is 
the  tax  now  disputed  really  double?  Of  course, 
if  it  is  not ;  if  it  rests  upon  different  subjects 
although  the  same  taxpayer  must  pay  it;  or. 
If  it  rests  upon  different  taxpayers  although  a 
burden  upon  the  same  property :  Or,  if  It  is  laid 
by  different  governments, — ^then,  it  does  not 
violate  the  constitutional  rule  of  equality  and 
uniformity  of  taxation.  The  courts  in  general 
have  found  reasons  for  answering  this  question 
in  the  negative. 

Taxation^  is  not  double  unless  it  bears  upon 
the  same  property  within  the  same  jurisdiction. 
Bradley  v.  Bander  (Ohio)  19  Am.  L.  Reg.  N.  S. 
774, 

It  is  not  double  taxation  for  a  state  in  which 
it  is  doing  business  to  tax  a  foreign  corporation 
upon  the  same  subjects  that  it  is  taxed  upon  in 
Us  home  state.  Com.  v.  Central  Petroleum  Co. 
1  Pearson  (Pa.)  386. 

It  is  not  double  taxation  when  the  same  prop- 
erty is  taxed  for  the  same  year  in  two  different 
states  or  taxing  jurisdictions,  where  each  has  a 
right  to  lay  taxes  thereon.  Grlgsby  Constr.  Co. 
V.  Freeman,  108  La.  435,  58  L.  R.  A.  349,  32 
So.  399. 

Kach  taxing  jurisdiction  may  decide  for  itself 
how  to  lay  its  taxes ;  and  the  fact  that  the  same 
property  is  subjected  to  taxation  in  two  juris- 
dictions does  not  make  either  tax  illegal.  Prai- 
rie Cattle  Co.  V.  Williamson,  5  Okla.  488,  49 
Pac.  937. 

Funds  belonging  to  a  corporation  that  owns 
a  bridge  between  two  states,  and  that  has  been 
chartered  by  both,  set  aside  from  its  profits  to 
provide  for  reconstruction  and  repairs,  are  tax- 
able in  the  state  where  they  are  deposited  and 
where  the  corporation's   toll   office   is  situated* 
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although  the  dividends  on  its  stoclcs  are  also 
taxed  for  the  same  purpose,  and  the  corporation 
is  also  subjected  to  taxation  in  the  other  state 
as  well.  EAston  Bridge  y.  County,  9  Pa.  415. 
It  is  the  doctrine  of  the  Supreme  Court  of  the 
United  States,  and  o<f  several  of  the  states,  that 
the  cnpltaJ  stoclc  of  a  corporation,  and  the 
shares  into  which  that  capital  stock  is  divided 
and  he!d  bj  its  stoclEholders,  are  separate  sub- 
jects of  taxation,  and  that  both  may  be  taxed 
without  resulting  duplicity.  Van  Allen  v.  The 
Assessors,  3  Wail.  573.  sub  nom.  Churchill  v. 
Utica,  18  L.  ed.  229;  New  York  v.  New  York 
City  &  County  Tax  &  A.  Comrs.  4  Wall.  244,  18 
L.  ed.  344 ;  Farrlngton  v.  Tennessee,  95  U.  S. 
679,  24  L.  ed.  558 :  New  Orleans  v.  Houston, 
119  U.  S.  285,  30  L.  ed.  411,  7  Sup.  Ct.  Rep. 
198 :  Shelby  County  v.  Union  &  Planters*  Bank, 
161  U.  S.  149,  40  L.  ed.  650,  16  Sup.  Ct.  Rep. 
558 :  Owensboro  Nat.  Bank  v.  Owensboro,  173 
U.  S.  664,  43  L.  ed.  850,  19  Sup.  Ct.  Rep.  537 ; 
United  States  Electric  Power  &  Light  Co.  r. 
State.  79  Md.  63,  28  Atl.  768;  Glenn  v.  Dodge 
(D.  C.)  3  Cent.  Rep.  287;  Com.  v.  Charlottes- 
ville Perpetual  Bldg.  &  L.  Co.  90  Va.  790,  20 
S.  E.  364 ;  Union  Bank  v.  Richmond.  94  Va. 
316.  26  S.  E.  821 ;  Belo  v.  Forsyth  County,  82 
N.  C.  415,  33  Am.  Rep.  688;  Durham  County 
V.  Black  well  Durham  Tobacco  Co.  116  N.  C. 
441.  21  S.  E.  423;  Memphis  v.  Farrlngton,  8 
Baxt.  539:  South  Nashville  Street  R.  Co.  v. 
Morrow,  87  O^enn.  406.  2  L.  R.  A.  853,  11  S.  W. 
348 ;  Atlanta  Nat.  Bldg.  &  L.  Asso.  v.  Stewart, 
109  Ga.  80,  35  S.  E.  73 :  Jefferson  County  Sav. 
Bank  v.  Hewitt,  112  Ala.  546,  20  So.  926; 
People  V.  Bradley,  39  111.  130:  Republic  L.  Ins. 
Co.  V.  Pollak,  75  111.  293  ;  Porter  v.  Rockford, 
R.  I.  &  St.  L.  R.  Co.  76  111.  561;  Qulncy  R. 
Bridge  Co.  v.  Adams  County,  88  III.  615;  Chi- 
cago. B.  &  Q.  R.  Co.  V.  Slders.  88  111.  320; 
Danville  Bkg.  &  T.  Co.  v.  Parks,  88  111.  170; 
Bradley  v.  Bauder,  36  Ohio  St.  28,  38  Am.  Rep. 
547. 

In  those  jurisdictions,  therefore,  the  subjec- 
tion of  capital  stock  of  corporations,  and  of 
shares  of  stock  of  their  stockholders,  to  the 
same  tax  are  held  not  repugnant,  either  to  the 
uniformity  and  equality  of  taxation  clauses  in 
the  state  Constitutions,  or  to  so  much  of  the 
14th  Amendment  as  forbids  a  state  to  deny  the 
equal  protection  of  the  laws  to  any  person  with- 
in its  jurisdiction. 

In  other  states  taxation  of  this  character  is 
held  to  be  double,  and  not  allowable.  Stroh  v. 
Detroit  (Mich.)  9  Det.  L.  N.  228,  90  N.  W. 
1029 ;  State  v.  Hannibal  &  St.  J.  R.  Co.  37  Mo. 
268 ;  State  v.  Simmons,  70  Miss.  485.  12  So. 
477 ;  Louisville  &  E.  Mall  Co.  v.  Barbour,  88 
Ky.  73.  9  S.  W.  516 ;  Whitaker  v.  Brooks,  90 
Ky.  68.  13  S.  W.  355;  Gillespie  v.  Gaaton,  67 
Tex.  599,  4  S.  W.  248 ;  btate  v.  St.  Paul  Union 
Depot  Co.  42  Minn.  142,  6  L.  R.  A.  234,  43  N. 
W.  840 ;  Foster  v.  Stevens,  63  Vt.  175,  13  L.  R. 
A.  166.  22  Atl.  78:  Bugbee  v.  Stevens.  63  Vt. 
185,  22  Atl.  80;  American  Bank  v.  Mumford, 
4  R.  I.  478;  Dunnell  Mfg.  Co.  v.  Newell,  15 
R.  I.  233.  2  Atl.  766:  Newport  Readlng-Room, 
Petitioner,  21  R.  I.  440.  44  Atl.  511;  People 
ex  rel,  Burke  v.  Badlam,  57  Cal.  594. 

But  these  cases  have  not  all  involved  a  con- 
stitutional question.  The  doctrine  of  the  ear- 
lier cases  in  Pennsylvania,  and  as  late  as  1882. 
when  Com.  v.  Standard  Oil  Co.  101  Pa.  119, 
was  decided,  was  that  the  capital  stock  of  a 
corporation,  and  the  shares  of  stock  belonging 
to  its  stockholders,  were  separate  subjects  of 
taxation  ;  but  the  decisions  since  have  been  that, 
when  a  corporation  is  taxed  upon  its  capital 
stock,  its  stockholders  are  not  to  be  taxed  upon 
their  shares,  and  vice  fersa.  Com.  v.  Penn- 
sylvania Co.  for  Ins.  on  Lives  &  G.  A.  137  Pa. 
411,  15  Atl.  456;  Com.  v.  Fall  Brook  Coal  Co. 
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156  Pa.  488,  26  Atl,  1071 :  Com.  v.  United  Gas 
Improv.  Co,  162  Pa.  602,  29  Atl.  667 ;  Com.  v. 
Lehigh  Coal  &  Nav.  Co.  162  Pa.  603,  29  AtL 
664 ;  Com.  v.  American  Waterworks  &  Guar- 
antee Co.  8  Pa.  Dist.  R.  268 ;  Com.  v.  Provident 
Life  &  T.  Co.  9  Pa.  Dist.  R.  479. 

There  is  also  a  diversity  of  opinion  as  ta 
whether  the  capital  stock  of  a  corporation,  and 
the  aggregate  of  its  property  and  assets  In 
which  Its  capital  has  been  invested,  constitute 
separate  subjects  of  taxation  that  may  both  be 
taxed    without    duplicate   taxation   resulting. 

In  some  jurisdictions  the  prevailing  view  has. 
been  that  they  do  not.  Bank  of  Commerce  v. 
McGowan.  6  Lea,  705 ;  Tennessee  v.  Whltworth,. 
117  U.  S.  129.  29  L.  ed.  830,  6  Sup.  Ct.  Rep. 
645  ;  Hyland  v.  Brazil  Block  Coal  Co.  128  Ind. 
335,  26  N.  E.  672  ;  Hannibal  &  St.  J.  R.  Co.  v. 
Shacklett.  30  >ao.  550;  State  v.  St.  Louis,  K. 
C.  &  N.  R.  Co.  77  Mo.  203  ;  Lewlston  Water  & 
P.  Co.  V.  Asotin  County,  24  Wash.  371,  64  Pac. 
544 ;  State  v.  Simmons,  70  Miss.  485,  12  So. 
477. 

But  elsewhere  It  is  thought  that  they  do.. 
Jefferson  County  Sav.  Bank  v.  Hewitt,  112  Ala. 
546,  20  So.  926 ;  Com.  v.  New  England  Slate  & 
Tile  Co.  13  Allen,  391 :  Distilling  &  Cattle  Feed- 
ing Co.  V.  People,  161  HI.  101.  43  N.  B.  779. 

It  Is  generally  admitted  that  a  corporation 
may  be  subjected  at  one  and  the  same  time  to 
privilege  or  license  taxes  and  to  taxes  upon  ita 
property  ad  valorem,  without  being  thereby 
doubly  taxed.  Owensboro  Nat.  Bank  v.  Owens- 
boro, 173  U.S.  664,  43  L.  ed.  850.  19  Sup.  Ct. 
Rep.  537 :  Southern  Gum  Co.  v.  Laylln,  66  Ohio- 
St.  578,  64  N.  E.  564 :  Cobb  v.  Durham  County, 
122  N.  C.  307,  30  S.  E.  338 ;  Carbon  Iron  Co. 
v.  Carbon  County,  39  Pa.  251 ;  Troy  Fertilizer 
Co.  V.  State,  134  Ala.  333,  32  So.  618. 

It  is  not  unconstitutional  to  tax  a  manufac- 
turing corporation  engaged  in  vending  Its  prod- 
ucts upon  both  its  stock  in  trade  as  property 
and  its  sales  as  business.  Keystone  Bridge  Co. 
V.  Pittsburgh  (Pa.)  6  Cent.  Rep.  153. 

A  foreign  insurance  corporation  subjected  to 
a  municipal  tax  on  its  net  premium  receipts  in 
the  city  at  the  rate  imposed  on  property  there- 
in, and  also  to  an  annual  license  tax  of  a  per- 
centage of  Its  gross  premiums,  is  not  doubly 
taxed.  One  tax  is  on  the  privilege  of  doing 
business,  and  the  other  on  the  property  invested 
in  such  business.  Walker  v.  Springfield,  94 
111.  364:  St.  Joseph  v.  Ernst,  95  Mo.  360,  & 
S.  W.  558. 

And  an  insurance  company  may  be  taxed  cer- 
tain fees  tu  support  a  state  insurance  depart- 
ment, and  upon  its  capital  stock  for  local  pur- 
poses the  same  as  other  property  In  the  same 
locality,  and  also  upon  its  loans,  securities,  and 
bonds.  St.  Louis  Mut.  L.  Ins.  Co.  v.  St.  Loula 
County,  56  Mo.  503. 

And,  as  an  insurance  company  and  its  agent 
are  different  personalities,  and  the  business  of 
one  is  to  write  risks  and  settle  losses,  while 
that  of  the  other  Is  to  solicit  Insurance  and  col- 
lect premiums,  it  is  not  double  taxation  to  re- 
quire licenses  from  l>oth  such  a  company  and  its 
agent.  Farmlngton  v.  Rutherford  (Mo.  App.) 
C8  S.  W.  83. 

To  the  same  effect  is  Memphis  v.  Carrlngton^ 
91  Tenn.  511.  19  S.  W.  673. 

But  It  Is  double  taxation  to  lay  a  tax  upon 
both  the  gross  premiums  of  an  insurance  com- 
pany and  its  net  earnings.  Com.  v.  Penn  Mut. 
L.  Ins.  Co.  1  Dauphin  Co.  Rep.  233. 

Double  taxation  of  railroads  operating  inter- 
state lines,  asserted  to  result  under  a  tax  law 
because  it  provides  that  the  railroad  track  and 
rolling  stock  shall  be  listed  and  taxed  in  the 
several  counties,  the  one  in  proportion  that  the 
length  of  the  main  track  in  each  county  bears 
to  the  whole  length  of  the  road  within  the  state. 
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and  the  other  In  proportion  that  the  main  track 
U0ed  In  such  counties  bears  to  the  entire  length 
of  the  road,  for  the  alleged  reason  that  the 
assessing  board  may,  and  in  effect  does,  Import 
to  the  rolling  stock  and  railroad  track  Talues 
belonging  wholly  to  the  corporate  property  in 
other  states,— does  not  take  place,  because  the 
value  of  railroad  track  and  rolling  stock  in  an 
operating  railroad  depends  to  a  great  extent 
upon  their  relations  as  parts  of  a  whole  system, 
and  not  as  separate  isolated  things.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Backus,  133  Ind.  513, 
18  L.  R.  A.  729,  33  N.  E.  421,  Affirmed  in  164 
U.  8.  439,  38  L..  ed.  1041,  4  Inters.  Com.  Rep. 
«77,  14  Sup.  Ct.  Rep.  1122. 

But  when,  by  specific  acts  of  the  legislature, 
a  foreign  railroad  corporation  is  authorized  to 
construct  a  part  of  its  line  within  the  state, 
and  granted  other  privileges  for  which  it  is  to 
pay  a  special  annual  tax  of  $10,000,  together 
with  such  further  rate  of  taxation  of  Its  stock 
to  an  amount  equal  to  the  cost  of  constructing 
that  piece  of  road  that  similar  property  is  sub- 
jected to  in  the  state,  it  Is  not  liable  to  state 
and  county  taxes,  imposed  under  general  laws 
upon  property  Included  in  the  cost  of  construc- 
tion, and  built  and  used  for  railroad  purposes, 
without  an  express  statute  subjecting  it  there- 
to :  because  it  is  not  to  be  presumed  that  the 
legislature  intended  to  impose  double  taxation. 
New  York  &  E.  R.  Co.  v.  SaMn,  26  Pa.  242. 

It  is  not  double  taxatiou  to  tax  tolls  paid  to 
a  railroad  company  as  rentals,  by  another  rail- 
road leasing  and  operating  the  line,  although 
the  latter  corporation  has  been  taxed  upon  its 
receipts  for  transportation  upon  the  leased  line. 
Com.  V.  New  York,  P.  &  O.  R.  Co.  145  Pa.  38, 
122  Atl.  212. 

Nor  is  it  double  taxation  to  tax  a  railroad 
upon  embankments,  tracks,  and  other  works  for 
railroad  purposes,  constructed  on  the  land  of 
another,  and  at  the  same  time  tax  the  owner  of 
the  fee  of  said  land  ad  valorem.  State,  Ho- 
boken  R.  Warehouse  &  S.  S.  Connecting  Co., 
ITosecutor,  v.  State  Board,  62  N.  J.  L.  561,  41 
Atl.  728. 

And  without  double  taxation  a  municipality 
may  impose  upon  a  railroad  operating  within 
Us  limits  a  license  or  occupation  tax  for  each  of 
two  main  lines  of  railroad  which  it  so  operates. 
Annlston  v.  Southern  R.  Co  112  Ala.  557,  20 
So.  915. 

A  statute  subjecting  every  express  company, 
Incorporated  or  unincorporated,  doing  business 
in  the  state,  to  the  payment  of  a  state  tax  upon 
each  dollar  of  its  gross  receipts  from  express 
business  done  wholly  within  the  state,  does  not 
impose  double  taxation  simply  by  allowing  no 
deduction  for  such  part  of  the  receipts  as  in 
current  operation  is  paid  out  immediately  to 
other  corporations,  common  carriers,  for  express 
matter  carried,  when  such  carriers  are  by  the 
same  act  in  turn  taxed  upon  their  gross  receipts 
inclusive  of  such  payments.  Com.  v.  United 
States  Exp.  Co.  157  Pa.  579,  27  Atl.  396,  Affirm- 
ing 13  Pa.  Co.  Ct.  225. 

Under  statutes  that  apply  to  private  corpora- 
tions, and  impose  a  tax  upon  dividends  earned 
or  declared  and  undivided,  and  another  tax  upon 
the  annual  incomes,  gains,  or  profits  of  every 
resident  of  the  state,  a  corporation  Is  liable 
to  taxation  upon  its  income,  gains,  or  profits 
during  the  year  preceding  the  assessment,  and 
also  upon  the  undistributed  dividend  fund  on 
hand  at  the  beginning  of  such  year.  This  is 
not  double  taxation,  because  one  tax  Is  upon 
Income  and  the  other  upon  property  accumu- 
lated from  income.  If  corporate  profits  are  di- 
vided among  the  stockholders,  the  accumula- 
tion does  not  exist  to  be  taxed  as  such,  but  has 
been  converted  into  income  of  the  stockholders ; 
And,  in  that  case,  both  recipients,  first  the  cor- 
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poratlon,  and  next  its  shareholdera,  are  taxable 
upon  such  income,  but  not  both  for  the  same 
year.  Montgomery  County  Bd.  of  Revenue  y. 
Montgomery  Gaslight  Co.  64  Ala.  269. 

To  tax  a  bank  upon  Its  real  estate,  and  its 
stockholders  upon  its  capital  and  surplus,  is  not 
double  taxation ;  nor  is  It  unequal  and  multi- 
form because  banks  that  own  no  real  estate  are 
not  subject  to  such  a  tax.  Second  Ward  Sav. 
Bank  v.  Milwaukee,  94  Wis.  587,  69  N.  W.  359. 

The  payment  of  an  Illegal  state  tax  will  not 
extinguish  liability  for  a  legal  local  tax  upon 
the  same  subject  upon  the  ground  that  the  levy 
of  the  latter  under  the  circumstances  amounts 
to  a  double  taxation.  Chicago,  B.  ft  Q.  R.  Co. 
V.  People,  136  111.  660,  27  N.  E.  200. 

Although  New  York  has  erected  no  conetitu- 
tional  safeguard  against  double  taxation.  Its 
Jurists  condemn  the  imposition  of  It.  In  a  re- 
cent case  Earl,  Ch.  J.,  of  the  court  of  appeals, 
in  discussing  the  taxability  of  banks  and  their 
depositors  upon  deposits,  says :  *'The  Revised 
Statutes  neither  exempted  the  bank  nor  the  de- 
positors therein.  But  there  could  not  be  double 
taxation.  If  that  had  been  attempted,  some 
way  would  have  been  found  to  defeat  it,  as  that 
would  be  against  public  policy,  the  purpose  of 
the  laws,  and  natural  Justice.  While  the  legis- 
lature may  constitutionally  impose  double  tax- 
ation, its  purpose  to  do  so  can  never  be  inferred, 
but  must  plainly  appear.  The  bank  Is  in  some 
sense  a  trustee  of  the  depositors,  and  takes 
their  money  and  invests  it,  and  pays  them  the 
net  interest  which  it  earns ;  and  it  cannot  be 
supposed  that  there  is  any  system  of  laws  under 
which  taxation  can  at  the  same  time  be  imposed 
upon  a  trustee  and  the  beneficiary  in  respect  of 
the  same  property."  People  ex  rtl.  Savings 
Bank  v.  Coleman,  135  N.  Y.  231,  31  N.  E.  1022. 

XIV.  A%Hf4i%meiiU  at  full  value  when  valuaiiona 
ge^ierally  are  leu. 

It  Is  true  in  a  sense  that  a  taxpayer  whose 
property  Is  assessed  for  taxation  at  no  more 
than  it  is  fairly  worth  suffera  no  wrong.  Yet, 
If  his  nelghbora  are  habitually  and  continually 
aiisessed  upon  their  property  at  less  than  It  Is 
worth,  it  is  plain  that  he  pays  more  than  his 
proportion  of  taxes,  and  that  the  rule  of  equal- 
ity and  uniformity  of  taxation  is  violated. 
There  are  eases  holding  that  such  a  tas^payer 
cannot  be  relieved  from  a  tax  Imposed  tmder 
Much  circumstances,  and  there  are  other  cases 
wherein,  under  such  circumstances,  the  tax 
laid  upon  him  has  been  held  Invalid.  Notwith- 
standing the  conflict  of  opinion  disclosed  In  the 
decisions,  it  is  confidently  thought  that  one  gen- 
eral principle  can  be  formulated  that  will  usu- 
ally prove  controlling  when  a  new  case  of  this 
character  arises.  That  principle  Is  this  :  That 
whenever  It  can  be  established  indisputably  by 
competent  and  sufficient  evidence  that  a  given 
assessment  upon  an  aggrieved  taxpayer's  prop- 
erty has  been  laid  upon  a  distinctly  higher  valu- 
ation than  the  assessments  in  the  same  Jurisdic- 
tion upon  the  property  of  taxpayera  In  general, 
and  that  this  discrimination  was  intentional 
and  pursuant  to  a  well-recognized  and  persist- 
ent practice  of  the  assessora,  the  courts  will 
intervene  to  reduce  or  annul  the  tax  to  the  ex- 
tent necessary  to  place  the  complaining  tax- 
payer upon  a  plane  of  equality  with  others  in 
his  class,  even  though  the  subject  of  his  tax  has 
not  been  valued  beyond  its  actual  worth.  That 
is  to  say,  relief  will  depend  upon  the  proof  of 
discrimination  In  practically  all  cases. 

Whatever  may  be  the  remedy,  if  there  be  any, 
says  the  Massachusetts  suprame  court,  when  it 
Is  shown  that  the  assessora  have  intentionally 
assessed  the  property  of  part  or  all  of  the  in- 
habitants at  less  than  Its  fair  cash  value,  we 
are  of  the  opinion  that,  in  a  petition  for  the 
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abatement  of  taxes  on  the  ground  of  overvalu- 
ation of  the  property  of  the  petitioner  and  the 
disproportionate  taxation  arising  from  such 
overvaluation*  the  question  is  whether  the  prop- 
erty has  been  valued  at  more  than  its  fair  cash 
value,  and  not  whether  it  has  been  valued  rela- 
tively more  or  less  than  similar  property  of 
other  persons.  Lowell  v.  Middlesex  County, 
152  Mass.  375,  9  L.  R.  A.  356,  25  N.  E.  469. 

Considered  by  itself,  this  decision  goes  no  far- 
ther than  to  say  that,  In  the  proceeding  there 
undertaken,  the  scope  of  the  inquiry  and  meas- 
ure of  relief  were  limited  to  cases  within  the 
strict  letter  of  the  pertinent  statute. 

In  Kentucky,  however,  the  courts  go  farther. 
A  tax  upon  a  railroad  in  that  eptate  is  not  ren- 
dered invalid  under  a  constitutional  provlslou 
for  uniform  and  equal  taxation  by  evidence 
showing  that  other  railroads  which  have  been 
assessed  at  the  same  amount  per  mile  are  worth 
more  than  Is  this  particular  iiiilroad,  without 
proof  that  the  complaining  road  Is  worth  less 
than  It  has  been  assessed.  This,  it  is  said,  may 
afford  reason  for  increasing  the  assessments  of 
Other  roads,  but  none  for  reducing  that  of  the 
complaining  one.  Evansvllle,  H.  &  N.  R.  Co. 
Y.  Com.  9  Bush,  438. 

A  corporation,  assessed  a  franchise  tax  by  a 
state  board  upon  its  capital  stock  at  the  foil 
value  thereof,  less  the  assessed  value  of  all  its 
tangible  propei*ty,  cannot  escape  liability  by 
showing  that  the  local  assessors  value  indl vid- 
ua! property  at  only  two  thirds  of  its  real 
worth ;  the  Constitution  and  laws  of  the  state 
providing  ihat  all  property  be  assessed  at  its 
fair  cash  value,  and  that  the  property  of  cor- 
porations be  rated  no  higher  than  that  of  Indi- 
viduals. Paducah  Street  R.  Co.  v.  McCracken 
County,  105  Ky.  472,  49  S.  W.  178. 

By  a  statute  passed  in  1891  Missouri  required 
shares  of  bank  stock,  bank  reserves,  undivided 
profits,  etc.,  to  be  treated,  for  the  purposes  of 
taxation,  as  so  much  money,  less  the  taxable 
value  of  the  real  estate  and  fixtures,  and  sub- 
ject to  the  right  of  parties  in  interest  to  show 
the  impairment  of  shares  before  the  board  of 
equalization.  In  a  contest  over  a  tax  on  bank 
stock  assessed  under  this  statute,  it  was  in- 
sisted by  the  stockholder  that,  inasmuch  as  the 
taxable  value  of  the  real  estate  and  fixtures  of 
bis  bank  had  been  fixed  by  the  board  of  equali- 
zation at  only  40  per  cent  of  their  real  value, 
while  his  shares  were  assessed  at  their  face 
value,  he  was  in  fact  taxed  on  such  shares  one 
end  one  half  times  greater  than  he  ought  to 
have  been,  and  that  a  statute  which  authorized 
such  a  result  was  unconstitutional  for  violat- 
ing the  mandate  that  all  taxable  property  be 
taxed  ad  valorem.  Falling  back  upon  the  con- 
ceded propositions  that  perfect  equality  of  tax- 
ation cannot  be  attained,  and  much,  therefore, 
must  be  left  to  the  legislative  discretion  as  to 
methods  of  ascertaining  and  equalizing  assess- 
able values,  and  that  only  gross  inequality  war- 
rants the  nullification  of  a  statute  for  conflict 
with  the  organic  law,  the  supreme  court  of  the 
state  held  the  act  sub  judice  constitutional,  be- 
cause it  was  said  to  fix  upon  bank  stock  only  a 
prima  fade  value  subject  to  the  right  of  stock- 
holders to  show  It  was  too  high,  and  because, 
as  respected  other  property,  the  equalization 
board  had  power  to  raise  or  lower  assessments. 
Ward  V.  Gentry  County  Bd.  of  Equalization, 
135  Mo.  309,  36  S.  W.  648. 

While  it  Is  quite  true  in  New  Hampshire  that 
a  taxpayer  unduly  taxed  by  the  overvaluation 
of  his  property  in  comparison  with  that  of 
others  in  his  class  and  district  by  the  inten- 
tional acts  of  the  assessors  is  entitled  to  relief 
against  the  inequality  and  disproportionate  bur- 
den, yet  it  is  not  sufficient  to  procure  an  abate- 
ment of  his  tax  to  show  that  some  kinds  and 
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classes  of  his  possessions  were  thus  overvalued, 
If  it  also  appears  that  others  were  correspond- 
ingly undervalued,  so  that  on  the  whole  his 
taxes  are  no  more  than  he  should  bear  upon  his 
whole  taxable  estate ;  since  in  that  case  he  Is 
not  aggrieved.  Amoskeag  Mfg.  Co.  v.  Man- 
chester, 70  N.  H.  200,  46  Atl.  470.  The  court 
said :  It  Is,  in  fact,  conceded  by  the  plaintiffs 
that  the  constitutional  rule  of  equality  requires 
a  proportional  and  equal  valuation  of  the  differ- 
ent kinds  of  taxable  property.  It  is  also  true, 
as  claimed  in  the  plaintiffs'  brief,  that  *'it  is 
equally  elementary  that  the  law  requires  all 
property  to  be  appraised  at  its  true  value.  Yet, 
if  A's  estate  is  appraised  at  that  value,  and  all 
other  property  in  the  town  of  X  at  50  per  cent 
of  that  value.  A  is  entitled  to  a  reduction  of  his 
valuation  from  the  legal  to  the  Illegal  rate." 
The  reason  Is  that  in  no  other  convenient  way 
can  A's  tax  on  the  property  owned  by  him  be 
made  proportional  to  that  paid  by  his  neighbors, 
for  the  remedy  of  a  reassessment  of  the  whole 
tax  upon  all  taxable  property  in  the  town  upon 
a  legal  appraisal  at  its  true  value  would  be  in- 
convenient and  Impossible  of  execution.  But  It 
does  not  follow,  where  A's  property  Is  appraised 
proportionately  upon  the  whole  with  that  of 
other  taxpayers,  that,  if  the  selectmen  have  ap- 
praised one  class  of  property  for  which  A  is 
taxed  to  other  taxpayers  at  a  lower  rate,  A  is 
entitled  to  a  reduction  on  that  class  to  the  same 
Illegal  fate,  and  thereby  to  have  his  assessment 
of  the  common  burden  reduced  below  his  share, 
nnd  the  shares  of  owners  of  other  property  in- 
creased.   Ibid. 

The  supreme  court  of  Nebraska  has  declared 
that  it  Is  a  cardinal  rule  of  taxation,  prescribed 
by  the  Constitution  of  that  state,  that  every 
person  and  corporation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his,  her,  or  its  -property 
and  franchises.  And  this  rule  of  uniformity 
applies,  not  only  to  the  r»te  of  taxation,  but  as 
well  to  the  valuation  of  property  for  the  pur- 
pose of  raising  revenue.  The  Constitution  for- 
bids any  discrimination  whatever  among  tax- 
payers. Thus,  If  the  property  of  one  citizen  is 
valued  for  taxation  at  one  fourth  its  value, 
others  within  the  taxing  district  have  the  right 
to  demand  that  their  property  be  assessed  on 
the  same  basis.  State  er  rel.  Young  v.  Osbom, 
60  Neb.  415,  83  N.  W.  357. 

Such  a  Constitution  commands  not  merely 
uniformity  of  taxation,  but  uniformity  in  the 
rate  of  taxation  as  well ;  and  it  is  not  within 
the  province  of  the  legislature  to  evade  this  in- 
hibition, either  directly  or  indirectly.  High 
School  Dist.  No.  137  v.  Lancaster  County,  60 
Neb.  147.  49  L.  R.  A.  343,  82  N.  W.  380. 

Although  a  railroad  has  been  assessed  at  less 
than  the  real  value  of  its  property  in  a  town, 
if  it  Is  assessed  at  a  higher  proportion  thereof 
than  Is  the  other  property  In  such  town,  it  is 
entitled  to  a  reduction  People  em  rel.  New 
York,  L.  B.  &  W.  R.  Co.  v.  Zoeller,  15  N.  Y. 
Supp.  684. 

And  a  taxpayer  under  such  circumstances  is 
entitled  to  a  reduction  of  his  assessment,  not- 
withstanding the  Constitution  requires  property 
to  be  assessed  at  its  true  value,  when  he  can  by 
no  other  means  secure  his  constitutional  right 
to  equal  taxation.  Ex  parte  B't.  Smith  &  V. 
B.  Bridge  Co.  62  Ark.  461,  36  S.  W.  1060. 

A  constitutional  provision  requiring  the  legis- 
lature to  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,  and  to 
prescribe  such  regulations  as  shall  secure  a  Just 
valuation,  for  taxation,  of  all  property,  real, 
personal,  and  possessory,  excepting  mines  and 
mining  claims,  the  proceeds  of  which  alone  shall 
be  taxed,  and  excepting  municipal,  educational, 
religious,  charitable,  etc.,  property  exempted  by 
law, — comoels  the  assessment  of  all  ad  valorem 
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taxes  upon  property  to  be  made  at  the  same 
race.  A  statute  fixing  a  rate  of  $1  per  $100  on 
mine  products,  and  levying  it  at  75  per  cent  of 
their  ascertained  yalue,  and  a  rate  of  $2.75  per 
$100  on  other  properties  at  full  value.  Is  uncon- 
stitutional.     State  V.  Estabrook,  3  Nev.  173. 

The  courts  in  Pennsylvania  will  reduce  an 
assessment  on  property,  although  it  would  sell 
for  the  amount  assessed,  when  it  is  overvalued 
in  comparison  with  other  property  similarly  sit- 
uated. Cambridge  Spring  Co.'s  Appeal,  21  Pa. 
Co.  Ct.  669. 

Apropos  of  the  statement  of  the  Pennsylvania 
supreme  court  in  Com.  v.  New  York,  P.  &  O.  R. 
Co.  188  Pa.  169.  41  Atl.  594,  that,  "the  actual 
value  being  a  pure  question  of  fact,  appellant 
has  no  standing  to  complain  of  discrimination 
In  methods  so  long  as  its  stock  is  not  assessed 
in  excess  of  that  value.  It  may  be  that  the 
Reading  and  some  other  corporations  are  taxed 
on  less  than  the  actual  value  of  their  capital 
stock :  if  so  the  commonwealth  Is  not  here  ap- 
pealing, and  consequently  It  is  not  our  business 
lo  inquire  into  the  matter," — Simonton,  P.  J., 
of  the  Dauphin  county  common  pleas,  says: 
We  submit  with  all  deference  that  this  leaves 
out  of  vinw  the  mandate  of  the  Constitution 
that  "taxes  shall  be  uniform,"  and  that  if 
adopted  as  a  principle,  corporations  that  are 
taxed  out  of  proportion  to  others  of  the  same 
kind  would  be  without  remedy.  The  common- 
weajth  cannot  appeal  from  a  settlement  of 
taxes,  and,  therefore,  if  for  any  reason  the 
methods  adopted  by  the  accounting  officers  lead 
to  a  want  of  uniformity,  or  tend  to  discrimi- 
nate between  corporations  alike  taxable,  those 
discriminated  againat  would  be  helpless.  Com. 
V.  Lake  Shore  ft  K.  S.  R.  Co.  3  Dauphin  Co. 
Rep.  172. 

So,  he  concludes  that  the  Constitution  means 
by  "taxes  shall  be  uniform"  more  than  that  the 
taxing  acts  sh<ill  prQvlde  for  uniformity ;  it 
means  that  taxation  shall  be  uniform  in  fact. 
And  he  reaches  the  like  conclusion  in  three 
other  cases,  decided  about  the  same  time.  Com. 
V.  Shamokin,  S.  &  L.  R.  Co.  3  Dauphin  Co.  Rep. 
168 :  Com.  v.  Jamestown  &  F.  R.  Co.  3  Dauphin 
Co.  Rep.  214 :  Com.  v.  Mammoth  Vein  Coal  &  I. 
Co.  8  Daupbin  Co.  Rep.  220. 

And  when,  under  such  a  Constitution,  a  cor- 
poration is  assessed  for  taxes  upon  its  capital 
stock  according  to  the  actual  aggregate  value 
of  its  shares  with  a  capitalisation  of  its  funded 
debt  added ;  while  taxes  upon  other  like  cor- 
porations under  the  same  law  are  settled  upon 
an  appraisement  of  the  actual  value  of  their 
shares  only  when  they,  too,  have  funded  debts, 
— the  assessment  is  invalid  for  want  of  the  con- 
stitutional uniformity.  Com.  v.  Shamokin,  S. 
&  L.  R.  Co.  3  Daupbin  Co.  Rep.  168;  Com.  v. 
Lake  Shore  &  M.  S.  R.  Co.  3  Daupbin  Co.  Rep. 
172. 

And  when,  too,  In  settling  accounts  for  taxes 
against  corporations  upon  their  capital  stock 
upon  valuatlous  other  than  of  their  shares, 
there  is  a  great  lack  of  uniformity  in  determin- 
ing the  taxable  valuations,  which  are  in  some 
cases  computed  by  adding  to  the  value  of  the 
shares  all  or  a  part  of  the  funded  debt;  in 
others  by  adopting  a  sum  of  wliich  the  net  earn- 
ings equaled  6  per  cent ;  in  others  by  deducting 
the  floating  indebtedness ;  In  others  by  deduct- 
ing 80  much  of  the  funded  indebtedness  as 
might  be  owned  by  and  taxed  to  residents  of 
the  state ;  and  in  others  by  valuing  property, 
assets,  and  franchises  without  either  adding  or 
subtracting  Indebtedness,  so  that  as  a  result  of 
such  multiformity  of  valuations  there  Is  a  gen- 
eral lack  of  uniformity  of  taxation, — the  Con- 
stitution Is  violated,  and  the  assessments  con- 
sequently are  Illegal  and  void.  Com.  v.  James- 
town &  F.  R.  Co.  3  Dauphin  Co.  Rep.  214  ;  Com. 
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V.  Mammoth  Vein  Coal  ft  I.  Co.  3  Dauphin  Co. 
Rep.  220. 

A  provision  in  a  state  Constitution  that  all 
property  shall  be  taxed  according  to  Its  value, 
ascertained  In  a  manner  directed  by  the  legis- 
lature, so  that  taxes  shall  be  equal  and  uniform 
throughout  the  state,  and  no  one  species  of 
property  subject  to  taxation  shall  be  taxed  high- 
er than  any  other  species  of  the  same  value,, 
does  not  require  that  property  be  taxed  at  Its 
full  actual  value,  but  only  that  taxes  on  proper- 
epty  be  based  on  values,  and  not,  for  Instence, 
on  acreage,  quantity,  location,  frontage,  or  any 
one  of  numerous  other  gauges;. and,  therefore, 
when  the  univenial  and  continued  usage  of 
years  In  such  state  has  been,  and  Is,  to  assess 
property  for  taxation  at  only  a  percentage  of 
its  real  value,  no  species  of  property  can  be 
singled  out  and  alone  assessed  i^t  its  full  value 
without  violence  to  such  Constitution.  Rail- 
road ft  Toleph.  Cos.  V.  Tennessee  Bd.  of  Equal- 
izers, 85  Fed.  302. 

Under  such  circumstances,  and  in  such  state,, 
the  acticm  of  a  state  equalization  board  in  as- 
sessing railroad  and  telephone  property  at  the 
full  actual  value  thereof,  without  any  effort 
whatever  to  equalize  such  assessments  with 
those  made  upon  other  classes  of  property  in 
the  state,  amounts  to  a  denial  of  the  equal  pro- 
tection of  the  laws,  and  to  a  deprivation  of 
property  without  due  process  of  law,  contrary 
to  the  provisions  of  the  14th'  Amendment  to 
the  Constitution  of  the  United  States.     Ibid. 

It  was  contended  in  these  cases  that  a  tax- 
payer whose  property  has  been  assessed  at  no 
more  than  i-ts  value  has  no  ground  of  complaint 
in  the  fact  that  other  taxpayers  have  been  as- 
sessed upon  their  property  at  less  than  its  value, 
when  the  Constitution  prescribes  uniform  and 
equal  taxation. 

Clark,  J.,  thus  dealt  with  this  contention : 
Much  stress  has  been  placed  in  argument  upon 
the  language  of  the  Constitution  providing  that 
all  property  shall  be  taxed  according  to  its 
value.  Defendants  say  that  the  proper  inter- 
pretation of  these  terms  requires  that  property 
shall  be  assessed  at  its  full  value,  and,  unless 
plaintiffs  can  show  that  their  own  property  has 
been  in  fact  assessed  at  more  than  its  actual 
value,  it  Is  not  open  to  them  to  complain  that 
all  other  property  in  the  state  is  assessed  at 
only  a  percentage  of  its  actual  value.  The  con- 
tention Is  that,  If  the  assessors  have  obeyed  the 
constitutional  direction,  and  assessed  plaintiff's 
property  at  its  full  value,  it  is  no  just  or  legal 
cause  of  complaint,  and  no  ground  of  relief,, 
that  other  assessors  have  put  a  taxable  value  on 
other  property  much  less  than  Its  actual  value. 
Conceding,  for  the  purpose  of  testing  the  sound- 
ness of  this  proposition,  that  the  constitutional 
term  "according  to  its  value"  means  the  same 
thing  as  "at  Its  full  value,"  the  contention  of 
the  state  then,  with  reference  to  its  effect,  is 
this :  That  It  may  assess  the  property  of  A  at 
Its  full  value  In  obedience  to  the  Constitution, 
and  the  property  of  B  at  one  half  its  value  in 
violation  of  the  Constitution,  and,  when  A  com- 
plains that  the  result  has  been  to  violate  the 
Constitution  in  respect  to  the  equality  provi- 
sion, the  answer  Is  that  the  objection  is  not 
open  to  A  because  he  is  taxed  no  more  than  the 
full  value  of  his  own  property,  and  that  he 
must  pay  50  per  cent  more  on  the  same  actual 
value  than  B.  Now,  it  will  certainly  be  ad- 
mitted that  the  simple  statement  of  such  a 
proposition  suggests  Its  utter,  unreasonableness. 
If  decisions  may  be  found  which  apparently  up- 
hold such  a  result  as  this,  they  promuIga<te  a 
doctrine  which  cannot  be  accepted  as  good  law. 
Ibid, 

The  same  judge  followed  this  by  deciding 
further  that,  while  it  Is  true  that  the  prohlbi- 
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tloDs  of  the  14th  Amendment  to  the  Federal 
Constltatlon  In  respect  o<f  denying  the  equal  pro- 
tection of  the  laws  and  the  deprlratlon  of  prop- 
erty without  due  process  of  law  are  directed 
against  state  action  only,  such  state  action  Is 
not  to  be  regarded  as  limited  to  the  terms  of  a 
legislative  enactment  as  It  comes  from  the  leg- 
islature, but  it  extends  to  all  instrumentalities 
and  agencies  offlcially  employed  In  the  execu- 
tion of  the  law  down  to  the  point  where  the  per- 
sonal and  property  rights  of  the  citizen  are 
touched.  Neshville,  C.  ft  St.  L.  R.  Co.  y.  Tay- 
lor. 86  Fed.  168. 

These  decisions  of  Judge  Clark  came  under 
review  In  the  United  States  circuit  court  of  ap- 
peals, and  the  question  here  under  discussion 
was  considered.  After  treating  of  various  other 
questions  In  the  case,  that  tribunal  turned  to 
this  one.  The  next  objection  to  the  assessment, 
it  said,  and  the  most  serious,  Is  that  the  rail- 
road property  of  the  state  has  been  assessed  at 
its  real  value,  whereas  all  other  property  in  the 
state  is  habitually  and  intentionally  assessed  by 
the  assessing  officers,  who  are  not  the  defend- 
ants. At  not  exceeding  75  per  cent  of  its  real 
or  correct  value.  The  contention  Is  that  the 
undervaluation  of  real  and  personal  property  is 
intentional  and  systematic  throughout  the  state, 
and  is  in  accordance  with  an  immemorial  and 
well-recognlzed  custom ;  that,  combined  with  the 
assessment  at  full,  value  of  all  railroad  proper- 
ty, the  undervaluation  of  all  other  property 
makes  a  system  of  taxation  operating  to  im- 
pose upon  complainant  and  all  others  holding 
the  same  class  of  property  a  grossly  unjust  share 
of  thfe  cost  of  the  state,  county,  and  city  gov- 
ernments, and  that  this  is  in  violation 
of  the  Constitution  of  the  state,  which 
enjoins  uniformity  of  taxation,  according  to  val- 
ue, on  all  property,  and  expressly  forbids  that 
one  species  of  property  shall  be  taxed  higher 
than  any  other :  and  that  a  court  of  equity,  be- 
cause it  is  unable  to  remedy  the  glaring  injus- 
tice done  to  complainants  and  others  of  the  same 
class  by  compelling  the  assessment  on  other 
property  to  be  raised  to  its  real  value,  may  ac- 
complish the  same  result  by  enjoining  the  de- 
fendants from  assessing  railroad  property  at  any 
higher  percentage  than  that  at  which  other 
property  In  the  state  Is  assessed.  Tn  consider- 
ing the  soundness  of  this  contention,  the  court 
found,  first,  that,  as  a  fact  established  by  over- 
wbdming  and  uncontradicted  evidence,  the  as- 
{tesflors  and  county  equalization  boards  for  many 
years  generally  in  the  state  intended  to,  and  did, 
assess  real  and  personal  property  at  a  uniform 
oercentage  less  than  its  real  value,  and  on  the 
average  25  per  cent  less,  and,  second,  that  this 
happened  during  the  year  when  the  assessments 
the  railroads  complained  of  were  made.  But  the 
state  Constitution  commanded,  in  the  view  taken 
by  the  court,  assessments  to  be  made  ui>on  the 
true  value  of  the  taxable  property  at  the  same 
time  that  it  expressly  forbade  any  one  species  of 
property  to  be  taxed  higher  than  another  species 
of  equal  value.  Considering,  nevertheless,  that 
the  intent  and  purpose  of  the  Constitution  were 
to  secure  a  real  equality  of  taxation,  and  that 
this  purpose  would  be  frustrated  by  upfiolding 
any  single  assessment  upon  a  par  valuation,  it 
decided  that,  to  enjoin  the  enforcement  of  such 
an  assessment  if  the  injunction  secured  uni- 
formity as  to  all  would  be  not  so  great  a  viola- 
tion of  the  Constitution  as  would  result  from 
a  continuation  of  existing  conditions,  and  a  de- 
nial of  relief  to  the  injured  taxpayer.  "The 
court,"*  it  said,  "is  placed  in  a  dilemma  from 
which  it  can  only  escape  by  taking  that  path 
which,  while  It  involves  a  nominal  departure 
from  the  letter  of  the  law,  does  injury  to  no 
one,  and  secures  that  uniformity  of  tax  burden 
which  was  the  sole  end  of  the  Constitution.  To 
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hold  otherwise  is  to  make  the  restrictions  of  the 
Conatitution  instruments  for  defeating  the  very 
purpose  they  were  intended  to  subserve.  It  is 
to  stick  in  the  bark  and  to  be  blind  to  the  sub- 
stance  of  things.  It  is  to  sacrifice  justice  to  its 
incident."  Taylor  v.  LouIsvlUe  &  N.  R.  Co.  31 
C.  C.  A.  537,  60  U.  S.  App.  166,  88  Fed.  350. 

A  foreign  corporation  whose  property  is  as- 
sessed for  taxation  at  its  full  value  does  not 
sustain  the  allegation  of  unjust  discrimination 
against  It,  and,  therefore,  a  violation  of  the 
constitutional  provision  requiring  all  property 
subject  to  taxation  to  be  taxed  ad  valorem  by 
ofTerlng  no  proof  beyond  the  testimony  of  one 
menkber  of  the  fftate  board  of  equalization  that, 
in  his  judgment,  the  valuation  of  property  gen- 
erally is  only  35  or  40  per  cent  of  its  true  value. 
It  is  bound  to  go  further,  and  show  that  such  Is 
the  general  common  rule  of  action  or  agreement 
of  the  assessors.  State  ea  rel.  Gottlieb  v.  West- 
ern U.  Teleg.  Co.  165  Mo.  502,  65  S.  W.  775. 

The  corporation  Is  bound,  if  it  would  estab- 
lish a  violation  of  the  14th  Amendment  in  re- 
spect of  a  denial  of  the  equal  protection  of  the 
laws,  to  prove,  either  that  the  state  laws  them- 
seives  sanctioned  such  practice  ot  undervalua- 
tion, or  else  that  It  was  the  result  of  a  general 
agreement  or  common  rule  of  action  of  the  as- 
sessors.    Ibid. 

To  wari'ant  a  Federal  court  In  Intervening  by 
injunction  against  a  state  tax  upon  a  corpora- 
tion upon  the  alleged  ground  that  it  has  been  so 
discriminated  against  in  being  assessed  at  full 
value,  while  other  property  in  the  state  has  been 
generally  intentionally  and  systematically  as- 
sessed at  but  70  per  cent  thereof,  as  to  amount 
to  a  denial  of  the  equal  protection  of  the  laws 
in  violation  of  the  14th  Amendment,  the  dis- 
crimination alleged  must  be  established  by  a 
clear  preponderance  of  evidence,  or  admitted. 
Louisville  Trust  Co.  v.  Stone,  46  C.  C.  A.  299, 
107  Fed   305. 

Such  a  discriminating  rule  of  action  among 
assessors  generally  may  be  proved  inferential ly 
when  direct  proof  Is  lacking,  from  a  regular  and 
persistent  course  of  conduct  In  respect  of  as- 
sessments upon  their  part ;  and  to  that  end  evi- 
dence of  particular  assessments  and  of  the  value 
of  the  property  assessed  is  admissible.  Southern 
R.  Co.  V.  North  Carolina  Corp.  Co.  104  Fed.  700. 

When  a  rule  or  system  of  valuation  under  an 
unobjectionable  and  constitutional  tax  law  is 
adopted  by  tliose*  whose  duty  It  Is  to  make  the 
assessment,  which  is  designed  to  operate  un- 
equally and  to  violate  the  fundamental  principle 
of  the  Constitution ;  and  when  such  rule  Is  ap- 
plied, not  solely  to  one  individual,  but  to  a  large 
class  of  individuals  or  corporations, — equity 
may  properly  interfere  to  restrain  the  operation 
of  this  unconstitutional  exercise  of  power. 
Cummings  v.  Merchants'  Nat.  Bank,  101  U.  S. 
153.  25  L.  ed.  903. 

To  establish  such  an  Inequality  of  assessment 
and  taxation  as  will  amount  to  a  denial  of  the 
equal  protection  of  the  laws  to  one  set  of  tax- 
payers as  compared  with  others  in  the  same 
jlass  and  circumstances,  it  must  be  alleged  and 
proved,  when  the  laws  on  their  face  are  Inno- 
cent of  discrimination,  that  the  assessors  habit- 
ually and  intentionally,  by  some  rule  prescribed 
by  themselves  or  others  whom  they  are  bound 
to  obey,  undervalue  the  one,  or  overvalue  the 
other,  subject  of  the  tax.  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.  1044. 

In  New  York  v.  Barker,  179  U.  S.  279,  287, 
sub  nom.  New  York  ex  rel.  New  York  Clearing 
House  Bldg.  Co.  v.  Barker,  45  L.  ed.  190.  194, 
21  Sup.  Ct.  Rep.  121,  Affirming  158  N.  Y.  709, 
53  N.  E.  1130,  It  was  alleged  that,  although  by 
the  New  York  tax  laws  all  assessors  were  com- 
manded to  assess  real  estate  for  taxation  at  Its 
full  and  actual  value,  nevertheless,  as  corpora- 
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lions  were  also  assessed  upon  their  capital  stock 
at  its  actual  value  under  another  statute  that 
did  not  apply  to  Individuals,  and  from  the  latter 
assessment  there  was  to  be  deducted  the  as- 
sessed value  only  of  the  corporate  real  estate, 
the  effect  of  this  process  was  always  and  neces- 
sarily to  tax  corporations  up  to  the  full  value 
of  their  real  estate,  whereas,  individuals  were 
never  so  taxed  upon  the  single  assessment ; 
wherefore,  it  was  contended  the  corporations 
were  denied  the  equal  protection  of  the  laws. 
But  the  record  failed  to  show,  either  by  aver- 
ment or  proof,  that  there  was  a  regular,  habitu- 
al, and  general  undervaluation  of  individual  real 
estate  In  assessing  it  for  taxation,  and  the  court 
declined  to  assume  that  such  was  the  case ;  and 
If,  as  the  legal  presumption  necessarily  was,  the 
assessors  did  their  sworn  legal  duty,  and  as- 
sessed all  real  estate,  by  whomsoever  owned,  at 
its  full  and  actual  value,  there  was  no  discrim- 
ination, and  there  could  be  no  inequality  In  in- 
cluding It  at  its  real,  and  excluding  it  at  its  as- 
sessed, value.  In  taxing  a  corporate  landowner 
upon  its  capital  stock. 

XV.  Different  methods  of  assessment  and  pro- 
cedure. 

It  is  plain  that  the  constitutional  provisions 
referred  to  uhi  supra  have  only  the  purpose  to 
prevent  the  saddling  upon  any  single  taxpayer, 
or  any  specltlc  property,  of  more  than  his  or  its 
fair  and  Just  proportionate  share  of  the  burden 
of  public  taxation.  If  a  taxpayer  is  not  called 
upon  to  bear  more  than  this,  he  has  no  griev- 
ance In  so  far  as  such  constitutional  provisions 
are  concerned, — no  wrong  has  been  done  or 
threatened  him  In  this  respect  which  entitles 
him  to  call  upon  the  courts  to  redress  or  pre- 
vent. Accordingly,  one  finds  the  courts  inter- 
fering upon  the  ground  of  a  violation  of  uni- 
formity and  equality  of  taxation  rules  when  ac- 
tual inequality  has  resulted,  or  necessarily  must 
result,  and  in  no  other  cases. 

A  taxing  statute  Is  not  invalid,  according  to 
Runyon.  Chancellor,  of  the  New  Jersey  court  of 
errors  and  appeals,  anent  the  railroad  and  canal 
tax  legislation  of  1884  in  that  state,  under  a 
constitutional  rule  of  uniformity  and  equality 
in  property  taxation  ad  valorem,  merely  because 
it  directs  the  valuation  and  assessment  of  cer- 
tain property  to  be  made  by  a  board  of  assessors 
specially  appointed  for  the  pufpose :  as  the  ma- 
chinery designated  to  execute  a  law  does  not  af- 
fect the  case  if  the  principle  of  the  law  be  con- 
stitutionally unobjectionable.  Whence,  It  fol- 
lows that  a  general  statute  establishing  a  sys- 
tem for  the  taxation  of  railroads  and  canals, 
which  sets  apart  for  assessment  by  a  state  board 
all  the  property  of  the  railroads  and  canals  used 
and  appertaining  to  their  specific  corporate  pur- 
poses. Including  their  franchises,  and  assesses 
them  at  their  true  value, — the  rule  relating  to 
all  ad  valorem  property  taxation. — leaving  any 
other  property  railroads  or  canals  may  chance 
to  own,  and  which  is  not  necessary  to  the  exer- 
cise of  their  franchises,  to  be  assessed  and  taxed 
by  the  local  authorities  like  all  property  in  their 
respective  Jurisdictions,  and  which  lays  upon  the 
railroad  and  canal  property  assessed  by  the  state 
board,  a  tax  for  state  purposes,  and  a  further 
tax  for  county  and  municipal  purposes. — is  not 
repugnant  to  the  l^'ederal  Constitution,  either  as 
denying  the  equal  protection  of  the  laws,  or  as 
depriving  one  of  property  without  due  process 
of  law.  tState  Board  v.  Central  R.  Co.  48  N.  J. 
L.  146,  4  Atl.  578. 

And  his  colleague,  Parker,  J.,  concurring, 
says :  "I  agree  with  the  supreme  court  in  that 
part  of  the  opinion  which  holds  the  act  of  1884 
not  invalid  because  It  directs  that  the  valuation 
and  assessment  shall  be  made  by  a  board  of  as- 
CO  L.  R.  A. 


sessors  specially  appointed  for  the  purpose.  It 
matters  not  what  the  machinery  set  In  motion 
b>  the  legislature  to  execute  a  tax  law  may  be,  so 
long  as  the  principle  lying  at  the  root  of  the 
act  is  not  antagonistic  to  the  Constitution/* 
And,  In  his  view,  while  the  legislature  may  not 
bo  competent,  under  a  provision  of  the  state 
Constitution  commanding  the  assessment  and 
taxation  of  property  ad  valorem  by  general  and 
uniform  laws,  to  select  the  property  of  two 
classes  of  corporations,  and  tax  it  while  ex- 
empting all  other  property  from  taxation,  yet, 
that  body  may,  by  a  series  of  laws,  subject  the 
property  in  the  state  in  general  to  taxation  by 
dliTerent  methods,  and  grroup  the  subjects  of  tax- 
ation into  classes  for  the  purpose,  and  then  no 
single  statute  in  the  series  will  be  unconstitu- 
tional because  the  whole  series  Is  in  pari  ma- 
teria.    Ibid. 

It  Is  within  the  legislative  discretion.  In  a 
state  having  such  a  Constitution,  to  create 
classes  upon  a  substantial  basis  for  the  conven- 
ience of  levying  and  collecting  taxes ;  and,  so 
long  as  the  modes  provided  substantially  result 
in  assessing  the  classes  upon  their  property  ac- 
coi-tllng  to  its  true  value,  dlflTerent  methods  of 
ascertaining  such  value  may  be  prescribed  In 
buch  classifications.  Fidelity  Trust  Co.  v.  Vogt, 
60  N.  J.  L.  86,  48  Atl.  580. 

Individuals  may  be  taxed  In  a  different  man- 
ner from  corporations  without  violating  a  con- 
stitutional rule  of  uniformity.  Fox's  Appeal, 
112  Pa.  337,  4  Atl.  140;  Sanderson's  Appeal 
(I'a.)  3  Cent.  Rep.  569. 

But.  although  the  legislature,  without  violat- 
ing the  constitutional  rule  of  equality  and  uni- 
formity, may  classify  corporations  for  the  pur- 
pose of  taxation,  and  may  subdivide  them  into 
smaller  classes,  and  assess  them  in  different 
ways,  all  property  In  the  same  class  must  be 
taxed  without  discrimination  of  rate,  and  the 
rule  for  ascertaining  its  value  must  be  applied, 
alike  to  all  In  the  class,  and  each  must  be  taxed 
on  the  actual  cash  valuation,  ascertained  from 
any  relevant  evidence  tending  to  establish  it. 
Com.  V.  Sharon  Coal  Co.  164  Pa.  304,  30  Atl. 
127,  128 ;  Com.  v.  Shamokln,  S.  &  L.  B.  Co.  3 
Dauphin  Co.  Rep.  168 ;  Com.  v.  Lake  Shore  ft 
M.  S.  R  Co.  3  Dauphin  Co.  Rep.  172;  Com.  v. 
Jamestown  &  F.  R.  Co.  3  Dauphin  Co.  Rep.  214  ; 
Com.  V.  Mammoth  Vein  Coal  &  I.  Co.  3  Dauphin 
Co.  Rep.  220. 

There  Is  power  in  the  West  Virginia  legis- 
lature to  prescribe  the  method  of  ascertaining, 
for  the  purposes  of  taxation,  the  value  of  any 
class  of  property  In  the  state :  and,  provided 
such  method  Is  applied  uniformly  throughout 
the  state,  the  constitutional  rule  of  equality  and 
uniformity  of  taxation  Is  not  infringed.  Charles- 
ton &  S.  Bridge  Co.  v.  Kanawha  County  Ct.  41 
W.  Va.  658,  24  S.  E.  1002. 

There  Is  nothing  in  the  Constitution  of  Ken- 
tucky that  requires  taxes  to  be  levied  by  a  uni- 
form method  upon  all  descriptions  of  property. 
The  whole  matter  is  left  to  the  discretion  of  the* 
legislature,  and  there  Is  nothing  to  forbid  the 
classification  of  property  for  purposes  of  taxa- 
tion and  the  valuation  of  different  classes  by 
different  methods.  The  rule  of  equality  in  re- 
spect of  the  subject  only  requires  the  same 
means  and  methods  to  be  applied  impartially  to 
all  the  constituents  of  each  class,  so  that  the 
law  shall  operate  equally  and  uniformly  upon 
all  persons  In  similar  circumstances.  There  is 
no  objection,  therefore,  to  the  discrimination 
made  as  between  railroad  companies  and  other 
corporations  in  the  methods  and  Instrun&entali- 
ties  by  which  the  value  of  their  property  is  as- 
certained. The  different  nature  and  uses  of 
their  property  Justify  the  discrimination  In  this 
respect,  which  the  discretion  of  the  legislature 
has  seen  fit  to  make.     Kentucky  Railroad  Tax 
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Cases.  115  U.  S.  321.  auh  nom.  Cincinnati,  N.  O. 
ft  T.  P.  R.  Co.  V.  Kentucky,  29  L.  ed.  414,  6 
Sap.  Ct.  Rep.  57. 

If  It  be  grranted  that  a  constitutional  prorl- 
sion  that  taxes  shall  be  equal  and  uniform  upon 
all  property  subject  to  taxation  within  the  ter- 
ritorial limits  of  the  authority  levying  the  tax 
applies  to  taxation  based  upon  Income,  license, 
or  franchise,  still  it  is  not  violated  by  a  statute 
taxing,  by  a  different  mode  than  that  applied  to 
Individuals,  corporations  generally  upon  all 
their  property  and  assets,  tangible  and  intangi- 
ble, franchises  and  privileges.  Adams  Exp.  Co. 
V.  Kentucky.  166  U.  S.  171,  41  L.  ed.  960,  17 
Sup.  Ct.  Rep.  527. 

It  is  not  an  unconstitutional  discrimination 
for  a  city  to  allow  individuals  a  discount  for 
prompt  payment  of  their  taxes,  when  none  is  al- 
lowed to  a  railroad  assessed  under  a  different 
system  not  administered  by  such  city,  and  where 
the  procedure  for  collecting  railroad  taxes  is  al- 
together unlike  that  applied  to  natural  persons. 
Louisville  6i.  N.  R.  Co.  v.  Louisville,  16  Ky.  L. 
Rep.  796,  29  S.  W.  865. 

A  municipality  in  Kentucky  may  not,  how- 
ever, without  violating  the  Constitution,  levy 
city  taxes  upon  the  ad  valorem  basis  upon  real 
property,  and  upon  a  license  basis  upon  personal 
property,  even  though  the  Constitution  does  au- 
thorize taxation  based  on  licenses  and  fran- 
chises. Levi  V.  Louisville,  97  Ky.  394,  28  L.  R. 
A.  480,  30  S.  W.  978. 

And  when  a  qtate  Constitution  provides  that 
all  property  shall  be  taxed  according  to  its  val- 
ue, ascertained  in  such  manner  as  the  legislature 
directs,  so  that  taxes  shall  be  equal  and  uniform 
throughout  the  state,  and  no  species  of  taxable 
property  be  taxed  higher  than  another  species 
of  equal  value,  the  provision  is  mandatory  and 
self-executing :  so  that,  although  the  legislature 
may  provide  for  the  assessing  of  railroads  and 
telephone  companies  by  a  state  board  of  equal- 
ization, yet,  if  that  board,  even  acting  with  per- 
fect honesty  and  good  faith  pursues  methods 
calculated  to  bring  about  a  substantial  inequal- 
ity In  the  taxnhle  values  of  the  properties  of 
such  companies  as  compared  with  other  sorts  of 
property  assessed  by  the  ordinary  methods,  the 
innocent  intent  of  the  procedure  will  afford  no 
legal  justification  for  the  resulting  wrong.  Rail- 
road &  Teleph.  Cos.  v.  Tennessee  Bd.  of 
Equalizers,  85  Fed.  302. 

But  when  it  is  shown  without  contradiction 
that  the  valuation  put  upon  the  property  of  a 
railroad  within  the  state  is  not  excessive,  either 
as  regards  its  Intrinsic  worth,  or  by  comparison 
with  the  assessments  of  other  railroad  property 
in  such  state,  it  matters  not  what  were  the  ways 
and  means  by  which  the  assessing  officers  ar- 
rived at  that  valuation,  since  whatever  method 
they  adopted  did  not  result  in  any  overvaluation 
of  the  railroad  property,  nor  in  any  discrimina- 
tion against  the  railroad  as  compared  with 
other  railroads  whose  property  is  taxed  in  the 
same  state.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
King.  120  Fed.  614. 

A  separate  system  of  railroad  taxation,  where- 
by rolling  stock  and  other  personal  property  in 
flux  along  the  line  is  assessed  and  apportioned 
to  different  counties  by  a  state  officer  who  en- 
forces collection,  when  In  ordinary  taxation  per- 
sonal property  is  assessed  and  taxed  by  local 
officials  in  the  counties  where  it  happens  to  be, 
IS  not  invalid  upon  the  score  of  a  want  of  uni- 
formity. Columbus  Southern  R.  Co.  v.  Wright, 
89  6a.  574,  15  S.  E.  293.  Affirmed  in  151  U.  S. 
470.  38  L.  ed.  238,  14  Sup.  Ct.  Rep.  396. 

The  Indiana  Constitution  does  not  require  a 
uniform  method  of  valuation  of  property,  but 
only  such  regulations  as  shall  secure  a  Just  val- 
uation fcr  taxation,  of  all  property,  both  real 
and  personal.  The  legislature  may  use  its  dis- 
60  L.  R.  A. 


cretiOD  as  to  the  best  method  of  securing  a  Just 
valuation,  and,  unless  the  method  adopted  be 
clearly  Inadequate  to  secure  that  result,  the  ac- 
tion of  the  legislature  cannot  be  questioned, 
Louisville  &  N.  A.  R.  Co.  v.  State,  25  Ind.  180, 
87  Am.  Dec.  358. 

That  a  state  board  of  tax  commissioners — • 
the  highest  body  in  the  state  with  Jurisdiction 
or  authority  to  make  or  correct  assessments  of 
property  for  taxation — Is  given  original  Jurisdic- 
tion in  assessing  and  valuing  railroad  tracks  and 
rolling  stock,  while  It  acquires  Jurisdiction  over 
other  classes  of  property  by  appeal,  does  not  de- 
ny railroads  the  equal  protection  of  the  laws. 
Equal  protection  of  the  law  does  not  require 
that  all  persons  shall  have  the  right  of  a  hear- 
ing or  trial  before  the  same  tribunal  and  in  all 
the  same  tribunals,  and  have  the  same  right  of 
appeal  from  one  to  another.  That  such  is  not 
the  theory  of,  or  Interpretation  to  be  given  to, 
art.  14,  i  1,  of  the  Constitution  of  the  United 
States  is  too  clear  to  admit  of  argument  or  the 
citation  cf  authority.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Backus,  133  Ind.  513,  18  L.  R.  A. 
729,  33  N.  E.  421.  Affirmed  in  154  U.  S.  439,  38 
L.  ed.  1041.  4  Inters.  Com.  Rep.  677,  14  Sup. 
Ct.  Rep.  1122. 

Nor  is  the  statute  establishing  that  system 
of  railroad  taxation  any  more  objectionable  upon 
the  score  of  infringing  the  provisions  of  the 
state  Constitution  relating  to  a  just  valuation 
of  all  property  for  taxation  and  to  equality  and 
uniformity  in  taxation.     JJHd, 

The  same  conclusions  were  reached  upon  the 
same  questions  by  the  Supreme  Court  of  the 
United  States.  IMttsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114. 

The  provision  of  the  Illinois  Constitution  re- 
quiring taxation  to  be  by  general  law,  uniform 
as  to  the  class  on  which  it  operates,  does  not 
invadidate  a  statute  for  the  assessment  by  a  state 
board  of  some  corporations,  and  of  other  cor- 
porations by  local  authorities.  Sterling  Gas  Co. 
V.  Higby,  134  III.  557,  25  N.  E.  660. 

The  Illinois  act  creating  a  board  of  assessors 
in  all  counties  of  the  state  having  a  certain 
number  of,  or  more,  inhabitants,  and  making 
township  .assessors  elected  in  each  township  In 
such  counties  not  lying  wholly  within  the  limits 
of  one  city  &r  officio  deputy  assessors  to  make 
assesments  in  their  respective  townships,  Is  not 
open  to  the  objection  of  a  want  of  constitutional 
uniformity  and  equality  as  dividing  the  city  of 
Chicago  into  two  parts  for  assessment  purposes, 
one  to  be  assessed  by  the  board  so  constituted 
and  the  other  by  township  assessors.  Aside 
from  the  consideration  that  the  act  does  not 
evince  any  such  legislative  intention,  it  creates, 
as  a  matter  of  fact,  but  one  set  of  assessors  for 
the  whole  county  embracing  that  city.  There 
are  two  classes  of  deputies,  one  elected  and  the 
other  appointed,  but  both  of  these  act  under  the 
direction  of  the  one  board,  and  the  work  of 
both  is  subject  to  its  revision  and  correction  ; 
and  becomes,  when  revised  and  adopted,  the 
work  of  the  board  itself.  Burton  Stock  Car  Co. 
V.  Traeger,  187  III.  9,  58  N.  E.  418. 

Diverse  methods  In  electing  or  appointing  city 
assessors  and  boards  to  review  their  action  In 
different  cities  do  not  violate  the  constitutional 
provision  for  uniform  taxation.  State  ea  rel. 
Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis. 
550.  63  N.  W.  746. 

All  that  is  required  in  a  statute  for  the  taxa- 
tion of  the  property  of  railroad  corporations  to 
conform  to  a  constitutional  requirement  that  the 
property  of  all  corporations  for  pecuniary  profit 
shall  be  subject  to  taxation  the  same  as  that  of 
Individuals  is  equality  of  burden  on  the  tax- 
paying  corporation  ;  and  the  legislature  has  pow- 
er, when  this  result  is  attained,  to  provide  any 
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proper  manner  for  the  valuation  of  such  prop- 
erty, and  to  fix  the  situs  thereof  for  the  purposes 
of  taxation.  Dubuque  v.  Chicago,  D.  ft  M.  R. 
Co.  47  Iowa,  196. 

A  ooofitltatloDal  proylaion  requiring  the  legis- 
lature to  provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation  is  not  infringed  by 
a  statute  requiring  railroad  property  to  be  as- 
sessed by  Joint  action  of  county  clerks  along  the 
line  thereof,  as  an  entirety  as  personal  prop- 
erty (although  it  includes  real  estate),  and  the 
taxes  thereon  to  be  collected  in  the  same  man- 
ner as  are  taxes  upon  personal  property ;  when 
other  property  Is  assessed  separately,  according 
to  quantity,  by  township  assessors  in  each  town- 
ship, and  other  real  estate  Is  assessed  as 
such  while  real  and  personal  taxes  are  collected 
generally  in  different  ways ;  nor  when  ordinary 
taxes  are  equalized  by  a  board  in  each  county 
which  has  naught  to  do  with  railroad  taxes. 
The  Constitution  does  not  require  equality  and 
uniformity  in  the  mode  or  manner  of  assessing 
and  method  of  collecting  taxes,  but  only  that 
all  property  be  assessed  and  taxed  at  an  equal 
and  uniform  rate.  Missouri  River,  Ft.  S.  &  6. 
R.  Co.  V.  Morris,  7  Kan.  210. 

A  statute  creating  a  state  board  of  railroad 
commissioners  to  assess  railroad  property  fo^ 
taxation,  authorizing  the  annuai  assessment  of 
railway  tracks,  when  other  real  estate  is  as- 
sessed biennially,  without  a  right  of  appeal,  en- 
Joyed  by  ordinary  taxpayers  taxed  by  other  as- 
sessors upon  a  different  class  of  property,  is  not 
repugnant  to  a  constitutional  provision  for  equal 
and  uniform  taxation ;  nor  does  it  deny  rail- 
roads the  equal  protection  of  the  laws.  St. 
Louis.  1.  M.  &  S.  R.  Co.  V.  Worthen,  62  Ark.  520, 
7  L.  R.  A.  374,  13  S.  W.  264. 

The  legality,  as  well  as  the  advantage,  of  dif- 
ferent modes  of  assessing  different  kinds  of 
property  is  regarded  by  the  supreme  court  of 
Colorado  as  In  accord  with  the  constitutional 
requirement  in  that  state  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the 
tax,  and  that  taxes  shall  be  levied  and  collected 
under  general  laws  and  regulations  to  secure  a 
Just  valuation  for  taxation  of  all  property. 
Stanley  v.  Little  Pittsburg  Min.  Co.  6  Colo.  415 ; 
Carlisle  v.  Pullman  Palace  Car  Co.  8  Colo.  320, 
54  Am.  Rep.  553,  7  Pac.  164. 

The  uniformity  required  In  that  state  Is  a 
uniformity  of  taxes,  not  of  precedure,  nor  of 
rules  or  regulations  to  govern  the  imposition  of 
them.  To  demand  absolute  uniformity  In  the 
latter  regard  would  tend  strongly  to  defeat  the 
prior  and  supreme  requirement.  The  Constltu- 
tl(m  leaves  the  matter  with  the  legislature, 
simply  directing  that  the  regulations  be  made  by 
general  law  and  secure  Just  valuations.  People 
ea>  rel.  Iron  Silver  Mln.  Co.  v.  Henderson,  12 
Colo.  369,  21  Pac.  144. 

Thus  it  Is  that  a  law  for  taxing  railroad  cars, 
which  excepts  from  its  application  cars  of  rail- 
roads operating  lines  within  the  state,  whose 
taxation  Is  otherwise  provided  for,  is  not  In 
conflict  with  such  constitutional  provisions. 
American  Refrigerator  Transit  Co.  v.  Adams, 
28  Colo.  110,  63  Pac.  410. 

The  Constitution  of  California  requires  all 
property  to  be  assessed  at  Its  actual  value ;  but 
the  fact  that  the  value  of  one  kind  of  property 
is  to  be  ascertained  by  one  officer  or  board,  and 
the  value  of  another  kind  by  another  officer  or 
board, — each  clothed  with  the  duty  and  respon- 
sibility of  ascertaining  the  actual  value. — does 
not  operate  to  deny  to  the  owners  of  either  kind 
the  equal  protection  of  the  laws.  The  state 
board  in  the  one  case,  the  assessors  and  county 
boards  In  the  other,  are  but  different  instru- 
mentalities through  which  the  same  result  is 
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reached,  the  fair  and  Just  valuation  by  refer- 
ence to  the  same  standard — and,  therefore,  the 
equal  and  uniform  valuation — of  property  for 
the  purposes  of  taxation.  San  Francisco  k  N. 
P.  R.  Co.  V.  State  Bd.  of  Equalization,  60  Cal. 
12. 

Under  the  Constitution  of  Washington  com- 
manding, first,  that  all  property  in  the  state,  not 
exempt  by  Ii'ederal  laws  oi  such  Constitution  it- 
self, shall  be  taxed  In  proportion  to  its  value, 
to  be  ascertained  as  provided  by  law ;  and,  sec- 
ond, that  the  legislature  shall  provide  by  law 
an  equal  and  uniform  rate  of  aasessment  and 
taxation  on  all  property  in  the  state  according 
to  its  value  in  money,  and  shall  prescribe  such 
regulations  by  general  law  as  shall  secure  a 
Just  valuation  of  all  property  so  that  every  per- 
son and  corporation  shall  pay  a  tax  In  propor- 
tion to  the  value  of  his,  her,  or  its  property, — 
the  legislature  has  power  to  select  the  subjects 
of  taxation,  and  prescribe  the  methods  of  assess- 
ment and  collection  of  taxes,  and  has  the  right 
to  create  a  state  board  of  equalization,  and  des- 
ignate Its  duties,  and  how  they  shall  be  per- 
formed. State  ea  rel.  Thompson  v.  Nichols 
(Wash.)  69  Pac.  771. 

Michigan  Is  somewhat  out  of  harmony  with 
her  sister  states. 

When  a  state  Constitution  requires  the  legis- 
lature to  provide  a  uniform  rule  of  taxation  ex- 
cept on  property  paying  specific  taxes,  and 
taxes  to  be  levied  upon  such  property  as  pre- 
scribed by  law,  and  that  all  assessments  shall 
be  on  property  at  Its  true  cash  value,  a  statute 
for  the  assessment  of  telegraph  and  telephone 
lines  within  the  state,  which  provides  that  cer- 
tain designated  state  officers  shall  assess  such 
lines  at  their  true  cash  value  equal  to  the  av- 
erage rate  of  taxes  (general,  municipal,  and 
local),  to  be  ascertained  from  the  files  of  the 
auditor  general's  office,  and  to  be  In  lieu  of  all 
other  taxes,  does  not  provide  for  a  specific  tax : 
and  therefore,  although  these  lines  are  to  be  as- 
sessed at  their  true  cash  value,  inasmuch  as 
thoy  are  to  be  assessed  as  a  whole,  and  not  lo- 
cally, by  a  state  board,  not  by  local  assessors  as 
in  ordinary  cases, — granting,  without  deciding, 
that  this  Is  permissible, — the  rate,  being  deter- 
mined In  a  different  way,  and  being  a  different 
amount  than  that  applied  to  other  property 
taxed  for  state  purposes, — Is  void  for  violating 
the  constitutional  rule  of  uniformity.  Pingree 
V.  Auditor  General,  120  Mich.  96,  sub  nom.  Pin- 
gree V.  DIx,  44  L.  R.  A.  679.  78  N.  W.  1025. 

And  it  has  been  held  in  Georgia  that,  when 
there  Is  a  constitutional  requirement  that  taxes 
shall  be  levied  and  collected  under  general  lawn. 
It  means  that  laws  for  the  levying  and  collect- 
ing of  taxes  shall  be  substantially  the  same  for 
all  classes  of  property ;  that,  if  a  pecuniary  pen- 
alty Is  put  upon  delinquent  taxpayers,  it  shall 
affect  all  alike ;  that  the  legislature  cannot  im- 
pose one  penalty  upon  a  railroad  and  another 
upon  an  individual  for  failure  to  pay  a  prop- 
erty tax, — to  penalize  one  class  alone  and  other 
classes  not  at  all  for  like  defaults.  A  statute 
which  does  this  Is  Invalid.  Atlanta  &  F.  R.  Co. 
V.  Wright,  87  Ga.  487,  13  S.  E.  578. 

XVI.  Miscellaneoua, 

A  few  cases  remain  to  be  noticed  before  the 
topic  Is  closed,  which  have  not  readily  been  as- 
signable to  the  foregoing  groups,  and  which 
have  nothing  in  common  but  a  question  of 
equality.  They  are  Included  to  complete  the 
survey  of  the  whole  field  of  Inquiry.  When  a 
Constitution  provides  that  no  political  corpora- 
tion shall  Impose  a  greater  license  tax  than  the 
legislature  imposes  for  state  purposes,  a  city 
may  exact  a  license  tax  only  from  those  occupa- 
tions or  businesses  that  the  state  has  so  bur- 
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dened;  but,  after  the  state  has  charged  a  par- 
ticular bfusinesa  with  a  license  tax,  it  Is  no  ob- 
jection to  a  municipal  license  tax  upon  it  not 
greater  in  amount  that  the  state  tax  discrim- 
inates between  those  who  follow  the  business 
In  cities  of  50,000  people  and  those  who  do  so 
lu  less  populous  places,  in  violation  of  the  con- 
stitutional rule  of  equality  and  uniformity,  be- 
cause a  state  tax  law  will  not  be  held  invalid  in 
a  collateral  proceeding  not  involving  a  state  tax 
and  where  the  state  is  no  party.  New  Orleans 
V.  Pontchnrtrain  R.  Co.  41  La.  Ann.  519,  7  So. 
83. 

A  constitutional  declaration  that  taxation 
shall  be  equal  and  uniform  throughout  the  terri- 
torial limits  of  the  authority  levying  the  tax 
does  not  invalidate  a  statute  providing  that  no 
assessment  shall  be  laid  co  nomine  upon  the 
capital  stodc  of  state  or  national  banks,  bank- 
ing firms,  companies,  or  associations,  or  cor- 
porations with  capital  stock  divided  into  shares, 
but  that,  instead,  the  actual  value  of  shares  of 
stock  shall  be  taxed,  because  In  its  practical  ad- 
ministration stockholders  in  corporations  which 
have  capital  invested  In  nontaxable  securities 
are  not  allowed  any  pro  rata  deduction  on  ac- 
count thereof.  This  does  not  amount  to  a  tax- 
ation of  corporations  upon  securities  which  are 
exempt  when  owned  by  individuals,  and,  hence, 
does  not  constitute  an  unequal  taxation.  Park- 
er V.  Sun  Ins.  Co.  42  La.  Ann.  1172,  8  So.  618. 

After  a  tax  in  aid  of  a  railroad  has  been  duly 
assessed  and  levied,  the  release  by  the  .railroad 
of  some  of  the  taxpayers  from  its  payment  does 
not  invalidate  the  tax  as  to  the  rest.  Their 
burden  is  not  increased  by  such  release,  and  so 
the  rule  of  equality  and  uniformity  is  not  in- 
fringed. Missouri,  K.  &  T.  Trust  Co.  v.  Smart, 
51  La.  Ann.  416,  25  So.  443. 

When  a  railroad  has  been  properly  and  le- 
gally assessed  for  taxation  by  a  state  railroad 
commission,  and  the  amount  of  its  taxable  prop- 
erty in  a  given  county  apportioned  to  such  coun- 
ty, it  cannot  avoid  a  highway  tax  assessed  upon 
such  apportionment  in  such  county  because  it 
Is  unequally  and  inequitably  subdivided  among 
the  several  road  districts  in  the  county  entitled 
to  parts  of  it.  So  long  as  the  corporation  pays 
no  more  than  it  Is  liable  for  in  the  aggregate. 
It  Is  immaterial  to  It  how  the  payment  Is  sub- 
divided. State  V.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  13  Lea,  500. 

When  the  jurisdiction  of  a  Federal  court  has 
been  duly  Invoked  to  restrain  the  imposition  of 
a  state  tax  upon  a  corporation  alleging  it  has 
been  unfairly  discriminated  against  by  being  as- 
sessed upon  the  value  in  full  of  Its  property, 
whereas  other  taxpayers  In  general  throughout 
the  state  are  universally  and  intentionally  as- 
sessed upon  but  70  per  cent  thereof,  so  that,  in 
effect,  the  equal  protection  of  the  laws  has  been 
4lenied  the  complainant  in  violation  of  the  14th 
Amendment,  that  Jurisdiction  Is  retained  for  all 
purposes;  and,  although  it  Is  decided  that  the 
discrimination  charged  is  not  established  by  the 
.proof,  the  corporation  may  still  have  relief  by 
being  exempted  as  a  stockholder  in  another 
taxed  corporation  of  the  state  to  the  amount  of 
Its  interest  therein,  when  the  state  law  provides 
that  the  shareholders  of  such  corporations  shall 
not  be  taxed  upon  their  shares,  and  the  proper 
•deduction  on  this  account  has  not  been  allowed 
in  the  assessment.  Louisville  Trust  Co.  v. 
Stone,  46  C.  C.  A.  299,  107  Fed.  305. 

An  objection  that  a  tax  is  void  for  want  of  a 
constitutional  uniformity  and  equality,  for  the 
reason  that  lands  of  unequal  value  have  been 
arbitrarily  assessed  at  the  same  rate  per  acre, 
is  unavailing  when  raised  for  the  first  time  In  a 
■suit  to  set  aaldc  an  assessment  and  restrain  the 
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collection  of  a  tax,  when  a  statute  provides 
that  no  person  or  corporation  shall  be  heard  in 
any  action,  suit,  or  proceeding  to  question  the 
equality  of  any  assessment,  unless  he  or  it  shall 
have  first  made  such  objection  before  the  board 
of  review,  and  made  offer  to  sustain  the 
same  by  competent  proof.  Wisconsin  C.  R.  Co. 
V.  Ashland  County,  81  Wis.  1,  50  N.  W.  937. 

While  the  Minnesota  Constitution  allows  the 
deduction  of  Indebtedness  from  credits  in  as- 
sessments for  taxation,  yet  such  deductions  can 
be  secured  only  in  some  manner  provided  by 
law,  as  the  Constitution  is  not  self-executing: 
and  if.  by  failure  to  observe  the  requirements 
of  a  statute  regulative  of  the  allowance  of  such 
deductions,  the  right  thereto  is  lost,  the  tax  is 
not  invalidated  for  want  of  equality  and  uni- 
formity. State  V.  London  k  N.  W.  American 
Mortg.  Co.  80  Minn.  277,  83  N.  W.  339. 

When  a  state  law  imposes  upon  foreign  in- 
surance companies  doing  business  within  its 
borders  a  percentage  tax  upon  their  gross  pre- 
mium receipts  higher  than  is  laid  upon  the  like 
receipts  of  domestic  companies  of  the  same 
kind,  and  does  not  provide  for  the  enforcement 
and  collection  thereof  in  any  way  except  to 
make  the  payment  thereof  a  condition  precedent 
to  the  obtaining  of  a  license  to  do  business  in 
the  state,  the  Federal  courts  have  no  Jurisdiction 
to  restrain  the  revocation  of  or  refusal  to  renew 
such  license  notwithstanding  the  claim  that  the 
discriminating  tax  amounts  to  a  denial  of  the 
equal  protection  of  the  laws  within  the  terms  of 
the  14  th  Amendment  of  the  Conatitutlon  of  the 
United  States.  Although  such  discrimination 
might  be  sufficient  to  prevent  the  collection  of 
the  tax,  a  state  has  the  undeniable  right  to  im- 
pose any  condition  it  chooses  upon  Its  permission 
to  foreign  corporations,  not  government  agencies 
or  exclusively  engaged  in  Interstate  or  foreign 
commerce,  to  do  business  in  Its  territory,  and  the 
right,  also,  with  or  without  reason,  to  exclude 
them  in  ioto.  Manchester  F.  Ins.  Co.  v.  Her- 
riott,  91  Fed.  711. 

Under  a  Constitution  requiring  all  property 
to  be  assessed  and  taxed  at  an  equal  and  uni- 
form rate,  upon  a  just  valuation,  and  statutes 
requiring  it  to  be  assessed  at  actual  cash  value 
(defined  to  mean  the  stim  at  which  it  would  be 
accepted  in  payment  of  a  Just  debt  from  a 
solvent  debtor),  and  laws  directing  assessors,  In 
fixing  the  value  for  taxation  of  any  railroad,  to 
assess  it  the  same  as  other  property,  each  to 
consider,  treat,  and  assess  the  portion  within 
his  Jurisdiction  as  an  Integral  part  of  a  com- 
plete, continuous,  and  operated  line,  and  not 
merely  as  so  much  land  covered  by  a  right  of 
way,  or  as  so  many  miles  of  track  consisting  of 
rails,  ties,  and  couplings, — a  railroad,  like  other 
property,  must  be  assessed  at  its  true  cash  val- 
ue ;  but  the  rule  for  determining  that  value  Is 
to  capitalize  its  earnings  at  the  current  rate  of 
Interest, taking  into  account  Its  prospects  of  in- 
creased or  diminished  utility ;  but  the  value  of 
any  particular  portion  of  the  road  is  not  neces- 
sarily a  fractional  proportion  of  the  whole,  for 
local  conditions  may  make  it  more  or  less. 
State  V.  Virginia  &  T.  R.  Co.  23  Nev.  283,  35  L. 
R.  A.  759,  40  Pac.  723. 

XVII.  Conclusion. 

The  review  has  shown  that,  however  con- 
sonant with  justice  equal  taxation  may  be.  It 
cannot  be  Judicially  enforced,  even  approxi- 
mately in  the  United  States, — ^such  is  the 
plenary  power  in  the  premises  ol  state  legis- 
latures,— without  controlling  constitutional  pro- 
visions. The  varying  language  employed  in  the 
Constitutions  to  secure  equality,  and  the  vary- 
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ing  constructions  thereof  by  the  courts  Interpret- 
ing that  language,  have  necessarily  led  to  a  great 
variety  of  decisions.  The  thoughtful  reader  ob- 
serves something  of  a  tendency  in  the  courts  to 
hold  that,  inasmuch  as  absolute  equality  of  tax- 
ation Is  supposed  to  be  unattainable,  gross  In- 
equality must  be  tolerated.  The  decisions  of 
the  United  States  Supreme  Court  Indicate  this 
tendency.  A  remark,  typical  of  the  mental  at- 
titude of  its  members,  is  that  of  Mr.  Justice 
Field,  in  speaking  of  a  tax  burden  laid  upon  a 
particular  district  for  a  public  work  of  benefit 
to  the  whole  state:  "This  court  is  not  the 
harbor  in  which  the  people  of  a  city  or  county 
can  find  a  refuge  from  ill-advised,  unequal,  and 
oppressive  state  legislation."  Mobile  County  v. 
Kimball,  102  U.  S.  691.  704,  26  L.  ed.  238,  242. 

Many  rights  belong  to  citizens  which  persons 
aa  such  do  not  enjoy.  Few,  or  no,  burdens  rest 
upon  citizens  which  persons  do  not  sustain.  The 
rights  of  citizens  may  be  withheld  from,  and 
their  obligations  Imposed  upon,  persons,  and 
they  are.  Corporations  are  included  among 
persons,  and  excluded  among  citizens. 

About  thirty  years  ago  Mr.  Justice  Beck,  of 
the  Iowa  supreme  court,  in  Dubuque  v.  Illinois 
C.  R.  Co.  39  Iowa,  56,  wrote,  and  afterwards,  in 
Dubuque  v.  Chicago,  D.  &  M.  R.  Co.  47  Iowa, 
196,  repeated :  The  history  of  corporations  for 
pecuniary  profit  in  this  country  shows  that 
there  long  has  been  a  disposition  on  the  part  of 
these  artificial  persons  to  seek,  and  on  the  part 
of  legislatures  to  grant,  Immunities  and  ex- 
emptions from  taxation.  It  has  often  occurred 
that  their  charters  provided  for  total  exemp- 
tion from  taxes,  or  for  rules  of  taxation  applica- 
ble to  them  different  from  those  aflCecting  other 
property  holders.  Legislation  in  other  forms 
has  been  often  sought  and  granted  securing  the 
same  end.  The  law  before  us,  as  well  as  others 
enacted  In  this  state,  bear  evidence  of  the  cor- 
rectness of  this  statement.  Against  such  legis- 
lation, the  evils  of  which  existed  and  were  felt 
when  the  Constitution  of  1857  was  adopted,  the 
provision  above  quoted  (i.  e.,  the  uniformity 
and  equality  provision)  was  aimed.  The  end 
sought  and  attained  thereby  Is  the  equal  and 
uniform  taxation  of  the  property  of  all  the  tax- 
payers of  the  state. 

When  these  words  were  written  they  were 
doubtless  true,  and  prudently  used  of  a  past 
when  legislation  had  sought  to  open  new  regions 
by  every  legitimate  Inducement  to  railroads, 
telegraphs,  and  banks ;  but  the  succeeding  years 
have  seen  a  great  change  in  legislation  regard- 
ing corporations.  The  history  of  these  later 
years  is  the  histoid  of  a  struggle  by  corporate 
enterprises  to  escape  being  burdened  for  the 
benefit  of  individuals,  to  maintain  an  equality 
wltli  natural  persons,  and  of  legislative  efforts 
to  saddle  corporations  with  every  possible  bur- 
den, and  to  tax  them  over  and  over  again.  The 
constitnlonal  provisions  devised  to  make  cor- 
porations taxable  to  as  great  an  extent  and  as 
much  as  other  taxpayers  are  now  relied  upon  by 
the  corporatioub  to  prevent  their  being  taxed 
more  than  individuals. 

In  respect  of  classification  of  subjects  of  tax- 
ation, the  principle  has  at  length  been  evolved, 
that  an  arbitrary,  unreasonable,  unjust  classifi- 
cation will  not  be  allowed  to  stand  when  the 
Constitution  commands  equality  and  uniformity 
of  taxation.  Yet,  it  is  not  to  be  denied  that  the 
courts  often  sustain  classifications  apparently 
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unjustifiable  and  vicious.  And  sometimes  they 
waver  so  much  In  opinion  as  to  deprive  their 
final  conclusions  of  all  weight  whatever.  An  In- 
stance in  point  Is  the  course  of  Judge  Deady  in 
Dundee  Mortg.  Trust  Investment  Co.  v.  School 
Dlst.  No.  1,  19  Fed.  359,  10  Sawy.  52,  21  Fed. 
151,  and  Dundee  Mortg.  Trust.  Investment  Co. 
V.  Parrish.  11  Sawy.  92,  24  Fed.  197. 

The  case  of  Knowlton  v.  Rock  County,  9  Wis. 
410,  discredited  by  subsequent  decisions  of  the 
court  which  decided  It,  condemned  by  Judge 
Cooley  and  the  Supreme  Court  of  the  United 
States  as  mentioned  supra,  opposed  to  decisions 
In  other  states,  faultily  reasoned,  and  sponsor 
for  decisions  that  could  not  stand.  Is  doubtless 
deemed  to  deserve  the  general  condemnation  It 
has  received.  But,  after  all,  with  dtflldence  be 
It  said  that  decision  nullified  a  classification 
which  If  It  did  not  pass  the  boundary  between 
the  natural  and  the  arbitrary,  the  reasonable 
and  the  unreasonble,  went  up  to  the  very 
line.  One  who  doubts  the  Justice  of  lifting 
from  the  farmer  a  part  of  his  Just  share  of  the 
burdens  of  state,  and  adding  it  to  what  the 
rest  of  the  community  must  bear,  is  moved  to 
ask  why  land  devoted  to  agriculture  or  horti- 
culture should  be  taxed  but  half  as  much  as 
land  devoted  to  other  purposes  located  by  Its 
side  In  the  same  city. 

Double  taxation  certainly  subjects  the  victim 
of  it  to  more  than  his  share  of  the  public  bur- 
den, yet  the  courts  generally  concede  the  power 
of  the  legislature  to  Impose  It,  and  ignore  con- 
stitutional provisions  commanding  equal  and 
uniform  taxation  as  any  restraint  upon  that 
power. 

It  Is  plain  that.  If  a  taxpayer  Is  not  dispro- 
portionately burdened,  he  has  no  cause  to  com- 
plain. If  he  pays  no  more  than  his  Just  share 
he  has  no  grievance.  It  Is  equal  taxation  that 
the  Constitutions  aim  to  secure,  nothing  else. 
Every  other  distinction  made  in  the  tax  laws 
between  him  and  other  taxpayers  Is  a  case  of 
damnum  absque  injuHa;  there  is  no  wrong  to 
be  righted,  no  violation  of  any  constitutional 
right. 

The  cases  of  State  ex  rel.  Foe  v.  Jones,  51 
Ohio  St.  492,  37  N.  E.  945 ;  Western  U.  Teleg. 
Co.  V.  Poe,  61  Fed.  449 ;  Adams  Exp.  Co.  v. 
Poe,  61  Fed.  470;  United  States  Exp.  Co.  v. 
Poe,  61  Fed.  475 :  Sanford  v.  P»oe,  16  C.  C.  A. 
305,  37  U.  S.  App.  378,  69  Fed.  546;  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S.  194, 
41  L.  ed.  683,  17  Sup.  Ct.  Rep.  305,  Rehearing 
denied  in  .166  U.  S.  185,  41  L.  ed.  965,  17  Sup. 
Ct.  Rep.  604,  Afllrming  last  above  cited  case,  and 
which  sustained  at  last  the  Nichols  law  of  Ohio, 
— Involved  among  other  questions  the  constitu- 
tionality of  the  statute  with  respect  of  uniform- 
ity and  equality  in  taxation.  In  these  cases^ 
and  in  the  kindred  one  that  arose  under  the  In- 
diana tax  law  (Western  U.  Teleg.  Co.  v.  Tag- 
gart,  141  Ind.  281,  40  N.  E.  1051,  Affirmed  Id 
163  IT.  S.  1.  41  L.  ed.  49,  16  Sup.  Ct.  Rep. 
1054),  the  right  to  classify  separately  express 
and  telegraph  companies  for  taxation,  a^d  to 
assess  them  by  different  officers,  rules,  and 
methods  than  ordinary  taxes,  was  fully  affirmed. 
These  cases  are  fully  treated  of  in  their  more 
Important  aspects  In  other  notes  in  this  series, 
and.  as  they  are  In  harmony  with  the  great  body 
of  the  case  law  In  point  upon  the  questions  dis- 
cussed In  this  note,  they  have  not  been  taken  up 
further.  J.  B.  G. 
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The  storave  of  vunpo'vrder  by  a  fuse 
manufacturer  In  qnantltles  necessary 
for  Ills  business,  which  is  located  in  a 
proper  place  and  is  conducted  with  the  ut- 
most care,  is  not  a  nuisance  per  se,  so  as  to 
render  him  liable  for  injuries  caused  to  neigh- 
boring property  by  the  malicious  explosion  of 
the  magazine  by  an  employee. 

(BeattVj  Ch.  J.,  dissents.) 
(June  10,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  plain- 
tiffs in  au  action  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  caused 
by  the  explosion  of  defendant's  powder  mag- 
azine.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  John  A.  "Wrlsht  and  O.  R. 
Iinkens,  for  appellant: 

The  doctrine  of  "  proximate  cause ''  dis- 
poses of  this  case  in  favor  of  the  defendant. 

In  jure  non  remota  causa  sed  proarima 
spcctatur. 

Broom,  Legal  Maxims,  165;  Bacon,  Max- 
ims, Reg.  1;  Pollock,  Torts,  •380;  Herr  v. 
Lebanon,  149  Pa.  222,  16  L.  R.  A.  106,  24 
Atl.  207;  Scheffer  v.  Washington  City,  V. 
M.  d  O.  8.  R.  Co.  106  U.  S.  249-252,  26  L. 
ed.  1070,  1071;  Louisiana  Mut.  Ins.  Co.  v. 
Tvreed,  7  Wall.  44,  19  L.  ed.  66 ;  Milwaukee 
d  /?r.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469, 
24  L.  ed.  256;  McDonald  v.  Snelling,  14 
Allen,  294,  92  Am.  Dec.  768;  Barton  v. 
Pepin  County  Agri.  8oc.  83  Wis.  19,  62  N. 
W.  1129;  Union  Credit  Co.  v.  Mersey  Docks 
d  Harbour  Board  [1899],  2  Q.  B.  213;  Ma- 
hogany  v.  Ward,  16  R.  I.  479,  17  Atl.  860; 
Burt  V.  Advertiser  'Newspaper  Co.  164 
Mass.  238,  13  L.  R.  A.  97,  28  N.  E.  1 ;  Oood- 
lander  Mill  Co.  v.  Standard  Oil  Co.  27  L. 
R.  A.  583,  11  C.  C.  A.  253,  24  U.  S.  App.  7, 
63  Fed.  400. 

If  gunpowder  is  properly  manufactured 
and  carefully  stored,  it  has  no  "  subtle  na- 
ture" whiph  renders  it  liable  to  explode 
spontaneously. 

Judson  V.  Giant  Powder  Co.  107  Cal.  553, 
29  L.  R.  A.  718,  40  Pac.  1020;  McCurrie  v. 
Southern  1\  Co.  122  Cal.  561,  56  Pac.  324. 

A  powder  magazine  in  a  residence  com- 
munity is  not  a  nuisance  per  se. 


Note. — As  to  nuisance  by  keeping  and  stor- 
ing explosives,  see  also  note  to  Harrington  v. 
Providence  (R.  I.)   38  L.  R.  A.  306. 

For  unnecessarily  delaying  a  car  loaded  with 
high  explosives  on  switch  in  vicinity  of  dwell- 
ings as  nuisance,  see.  in  this  series,  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Beauchamp  (Tex.)  58  L.  R.  A. 
716. 
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Kinney  v.  Koopman,  116  Ala.  310,  37  L. 
R.  A.  497,  22  So.  593;  People  v.  Sands,  1 
Johns.  78,  3  Am.  Dec.  296. 

No  one  can  be  made  liable  for  injuries  to 
the  person  or  property  of  another,  without 
some  fault  or  negligence  on  his  part. 

Losee  v.  Buchanan,  61  N.  Y.  476,  10  Am. 
Rep.  623. 

Whether  the  defendant's  magazine  was  a 
nuisance  or  not,  still  the  rule  of  proximate 
cause   applies. 

Wharton,  Neg.  §  134;  Walsh  v.  Hunt, 
120  Cal.  52,  39  L.  R.  A.  697,  62  Pac.  116; 
Union  Credit  Bank  v.  Mersey  Docks  d  Har- 
bour Board  [1899],  2  Q.  B.  213;  Cuff  v. 
yeurark  d  N.  7.  R.  Co.  36  N.  J.  L.  17,  10 
Am.  Rep.  205;  Delaware,  L.  d  W.  R.  Co.  v. 
Salmon,  39  N.  J.  L.  308,  23  Am.  Rep.  214; 
McAndreics  v.  Collerd,  42  N.  J.  L.  192,  36 
Am.  Rep.  508 ;  Wiley  v.  West  Jersey  R.  Co. 
44  X.  J.  L.  252. 

Messrs.  Reddy,  Campbell,  ft  Metson 
for .  respondents. 

Cooper,  C,  filed  the  following  opinion  r 
This  action  was  brought  to  recover  dam- 
ages for  injuries  to  plaintiffs'  house,  caused 
by  reason  of  the  explosion  of  a  large  quan- 
tity of  gunpowder  on  defendant's  premises. 
The  case  was  tried  with  a  jury,  and  a  ver- 
dict returned  for  plaintiff,  upon  which  judg- 
ment was  entered.  Defendant  made  a  mo- 
tion for  a  new  trial,  which  was  denied,  and 
this  appeal  is  from  the  judgment  and  order. 
The  facts  are  substantially  as  follows:  For 
several  years  prior  to  the  explosion  the  de- 
fendant had  been  engaged  in  the  business 
of  manufacturing  fuse,  and  had  its  plant 
and  magazine  in  the  village  of  Melrose. 
Within  a  radius  of  250  yards  of  the  maga- 
zine there  were  many  dwelling  houses,  of 
which  plaintiffs'  was  one,  the  vicinity  being 
regularly  laid  out  in  streets.  Defendant  had 
in  its  magazine,  immediately  prior  to  the 
explosion,  about  6,000  pounds  of  gunpowder, 
being  the  amount  it  usually  kept  on  hand. 
In  the  employ  of  defendant  was  a  China- 
man, whose  business  it  was  to  carry  powder 
from  the  magazines  to  the  hoppers,  from 
which  the  powder  was  distributed.  The 
Chinaman,  during  a  quarrel  with  one  of  his 
countrymen,  killed  him,  and  then  fled  into 
the  magazine  to  evade  arrest.  While  the 
officers  of  the  law  were  making  an  attempt 
to  arrest  him,  he  wilfully,  and  with  mur- 
derous intent,  set  fire  to  the  magazine,  ex- 
ploding it,  killing  some  of  the  officers  and 
himself,  and  cauFiing  the  injury  to  plain- 
tiffs' dwelling.  The  court  below  instructed 
the  jury  that,  if  the  defendant  kept  and 
stored  in  its  magazine  a  large  quantity  of 
gunpowder  in  a  thickly  settled  neighbor- 
hood, and  so  near  thereto  that  its  explosion 
was  liable  to  injure  persons,  dwellings,  or 
other  property  in  the  neighborhood,  the  so 
keeping  said  powder  was  a  nuisance ;  and  the 
jury,  by  its  verdict,  found  by  implication 
that  it  was  a  nuisance. 

It  is  settled  by  the  great  weight  of  au- 
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thority  that  the  keeping  of  a  dangerous  ex- 
plosive, such  as  gunpowder  or  nitroglycer- 
in, in  large  quantities,  in  a  public  place, 
or  in  close  proximity  to  buildings  inhabited 
by  human  beings,  is  a  nuisance  per  se. 
Webb's  Pollock,  Torts,  note  on  page  503,  and 
cases  cited;  Cheatham  v.  Shearoiif  1  Swan, 
213,  55  Am.  Dec.  734;  Myera  v.  Malcolm,  6 
Hill,  293,  41  Am.  Dec.  744;  Chicago,  W.  d 
V.  Coal  Co.  V.  Glass,  34  111.  App.  364; 
Weir's  Appeal,  74  Pa.  230;  Mc Andrews  v. 
Collerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508. 
In  the  latter  case  it  is  said:  "The  keep- 
ing of  gimpowder,  nitroglycerin,  or  other 
explosive  substances,  in  large  quantities,  in 
the  vicinity  of  a  dwelling  house  or  place  of 
business,  is  a  nuisance  per  se,  and  may  be 
abated  as  such  by  action  at  law,  or  injunc- 
tion in  equity."  And  in  this  case  the  ques- 
tion was  properly  left  to  the  jury  imder 
appropriate  instructions.  Heeg  v.  Licht,  80 
N.  V.  579,  36  Am.  Rep.  654;  Rudder  v. 
Koopman,  110  Ala.  333,  37  L.  R.  A.  489,  22 
So.  601.  Therefore  the  defendant  was  guilty 
of  maintaining  a  nuisance  in  keeping  the 
large  quantity  of  powder  in  so  populous  a 
neighborhood. 

Is  it  liable  to  plaintiff  for  damages  caused 
by  the  explosion,  that  being  caused  by  the 
criminal  act  of  the  Chinaman?  We  are  of 
opinion  that  it  is,  and  the  fact  that  the 
Chinaman,  by  his  act,  was  the  direct  cause 
can  make  no  difference.  The  fact  that  de- 
fendant maintained  the  nuisance  was  a  vio- 
lation of  legal  duty.  If  it  had  not  main- 
tained the  nuisance,  the  damage  would  not 
have  occurred.  Powder  is  regarded  by  all 
the  authorities  as  a  destructive  agent,  liable 
to  explosion  by  contact  with  the  smallest 
spark,  and  often  by  the  elements.  The 
maxim,  Sic  utere  tuo  ut  alienum  non  Icsdas, 
applies.  The  plaintiffs  had  the  right  to  the 
free  use  and  enjoyment  of  their  property. 
The  defendant,  in  maintaining  the  nuisance 
upon  its  own  land,  for  its  own  profit,  caused 
the  damage.  The  thing  constituting  the 
nuisance  was  the  property  of  defendant,  the 
Chinaman  its  servant,  and,  although  he 
turned  aside  from  his  employment  in  set- 
ting fire  to  the  powder,  yet  the  defendant, 
on  principles  of  public  policy,  must  be  held 
liable.  The  defendant's  violation  of  legal 
duty  and  wilful  disr^ard  of  the  property 
rights  of  others  indirectly  caused  the  dam- 
age. The  principle  is  correctly  stated  by 
Mr.  Justice  Blackburn  in  Fletcher  v.  Ry- 
lands,  L.  R.  1  Exch.  265:  "We  think  the 
true  rule  of  law  is  that  the  person  who,  for 
his  own  purposes,  brings  on  his  lands  and 
collects  and  keeps  there  anything  likely  to 
do  mischief  if  it  escapes,  must  keep  it  at 
his  peril,  and,  if  he  does  not  do  so,  is 
prima  facie  answerable  for  all  the  dam- 
age which  is  the  natural  consequence  of  its 
escape.  .  .  .  But  for  his  act  of  bring- 
ing it  there,  no  mischief  could  have  accrued, 
and  it  seems  but  just  that  he  should,  at  his 
peril,  keep  it  there,  so  that  no  mischief  may 
accrue,  or  answer  for  the  natural  and  an- 
ticipated consequences.  And  upon  authority 
this,  wc  think,  is  established  to  be  the  law 
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whether  the  things  so  brought  be  beasts,  or 
water,  or  filth,  or  stenches."  This  language 
was  repeated  and  approved  by  Lord  Cran- 
worth  on  appeal.  L.  R.  3  H.  L.  330.  The 
same  reason  applies  to  explosives.  The 
party  bringing  upon  his  premises,  in  the 
vicinity  of  other  dwelling  houses,  large 
nuantities  of  powder  or  other  explosives, 
aoes  so  at  his  peril.  In  this  case,  if  the 
defendant  had  not  brought  and  kept  the 
powder  on  its  premises,  the  Chinaman  could 
not  have  exploded  it.  In  1  Hale,  P.  C.  430, 
Jjord  Hale  states  that  where  one  keeps  a 
beast,  knowing  its  nature  or  habits  are  such 
that  the  natural  consequences  of  his  being 
loose  is  that  he  will  harm  men,  the  owner 
"  must,  at  his  peiil,  keep  him  up  safe  from 
doing  hurt,  for,  though  he  use  his  diligence 
to  keep  him  up,  if  he  escape  and  do  harm, 
the  owner  is  liable  to  answer  damages.'* 
We  can  see  no  difference  in  principle 
whether  the  thing  be  an  animal  or  a  dan- 
gerous explosive.  The  defendant  knew  the 
nature  of  the  thing  kept,  its  liability  to  ex- 
plosion, and  it  kept  it  at  its  peril.  The 
American  authorities,  with  hardly  an  ex- 
ception, follow  the  doctrine  laid  down  in 
the  courts  of  England.  It  is  said  in  1  Wood, 
Nuisances,  3d  ed.  p.  183:  "So,  the  keeping 
of  gunpowder,  nitroglycerin,  damp  jute,  or 
other  explosive  substance,  in  large  quanti- 
ties, in  the  vicinity  of  one's  dwelling  house 
or  place  of  business,  is  a  nuisance,  and  may 
be  abated  as  such  by  action  at  law,  or  by 
injunction  from  a  court  of  equity;  and,  if 
actual  injury  results  therefrom,  the  person 
keeping  them  is  liable  therefor,  even  though 
the  act  occasioning  the  explosion  is  due  to 
other  persons,  and  is  not  chargeable  to  his 
personal  negligence."  In  the  case  of  Heeg 
V.  Licht,  80  N.  Y.  681,  36  Am.  Rep.  654,  the 
powder  in  defendant's  magazine  exploded 
from  an  unknown  cause.  The  action  was  for 
damages  caused  by  the  explosion.  In  the 
opinion  the  court  said :  "  The  fact  that  the 
magazine  was  liable  to  such  a  contingency, 
which  could  not  be  guarded  against  or 
averted  by  the  greatest  degree  of  care  and 
vigilance,  evinces  its  dangerous  character, 
and  might,  in  some  localities,  render  it  a 
private  nuisance.  In  such  a  case  the  rule 
which  exonerates  a  party  engaged  in  a  law- 
ful business  when  free  from  negligence  has 
no  application."  In  a  later  case  {Prussak 
v.  ffution,  30  App.  Div.  66,  51  N.  Y.  Supp. 
761)  the  powder  magazine  was  so  near  to 
dwelling  houses  that  it  was  held  to  be  a 
nuisance  per  se,  and  the  owner  liable,  al- 
though the  explosion  was  caus^  by  light- 
ning. The  court  said :  "  The  defendants,  at 
least,  were  not  free  from  fault  which  co- 
operated to  produce  the  result.''  In  another 
case  by  a  different  plaintiff  for  damage 
caused  by  the  same  explosion  (Cibulski  v. 
Uuiton,  47  App.  Div.  107,  62  N.  Y.  Supp. 
167)  the  court  again  affirmed  the  rule,  say- 
ing: ''The  recovery  was  not  placed  upon 
the  ground  of  the  defendants'  negligence,  but 
upon  evidence  sufficient  to  support  the  find- 
ing of  the  jury  that  the  powder  mill,  in  the 
place  where  it  was  situate,  with  reference 
to  the  dwelling  in  which  the  plaintiff  in  that 


1902. 


KLBEBAUBa  ?.  Western  Fuse  &  Explosives  Co. 


879 


case  was  injured,  was  a  nuisance.*'  In  Chi- 
cago, W.  d  V,  Coal  Co.  V.  OlasSy  34  III.  App. 
304,  the  damage  was  caused  by  an  explosion 
of  the  powder  magazine  by  lightning,  and  the 
defendant  was  held  liable.  The  court  said: 
**  We  do  not  think  it  necessary  that  the 
proof  should  show  any  immediate  and  di- 
rect agency  on  the  pajrt  of  the  a^jpellant 
causing  the  injury,  when  the  original  or 
primary  cause  was  the  establishment  of  a 
public  nuisance  by  it."  In  a  later  case 
(Laflin  d  R,  Potcder  Co,  v.  Teameyy  131 
111.  326,  7  L.  R.  A.  262,  23  N.  E.  390)  in 
which  the  explosion  was  caused  by  light- 
ning, the  court  said:  "As  a  general  rule, 
the  question  of  care  or  want  of  care  is  not 
involved  in  an  action  for  injuries  resulting 
from  a  nuisance.  If  actual  injury  result 
from  the  keeping  of  gunpowder,  the  person 
keeping  it  will  be  liable  therefor,  even 
though  the  explosion  is  not  chargeable  to 
his  personal  negligence."  In  Cheatham  v. 
Bhearon,  1  Swan,  213,  55  Am.  Dec.  734,  the 
defendant  waa  held  liable  for  damages  by 
the  explosion  of  a  powder  magazine  by  light- 
ning. The  court  said:  "The  fact  that  it 
is  liable  to  explode  by  means  of  lightning, 
against  which  no  human  agency  could 
guard,  is  decisive  of  this  question."  In 
Wilsofi  V.  Phceniw  Powder  Mfg.  Co.  40  W. 
Va.  413,  21  S.  E.  1035,  the  cause  of  the  ex- 
plosion was  unknown,  but  the  defendant 
was  held  liable,  and  the  court  said :  "  Was 
the  defendant  maintaining  a  public  nui- 
sance? If  it  was,  it  was  engaged  in  the 
•commission  of  a  public  wrong,  and,  injury 
resulting  therefrom  to  the  plaintiff,  the  de- 
fendant must  repair  such  injury."  And 
furUier,  in  the  same  opinion :  "  If  damage 
happen  to  a  person  from  explosion,  the  in- 
jured party  is  entitled  to  compensation 
without  proving  negligence  on  the  part  of 
defendant.  He  is  injured  by  that  which 
breaks  the  law  [made  for  his  protection], 
the  law  against  public  nuisance.  He  is  in 
no  fault,  while  the  other  man  is,  and  he  has 
received  damage  from  that  other  man's 
wrongful  act.  He  has  a  right  to  immunity 
from  this  injury,  and  the  other  man  owed 
him  the  duty  of  securing  him  immunity." 
In  a  very  late  case  in  Ohio  {Bradford  Glyc- 
erine Co.  V.  8t.  Marys  Woolen  Mfg.  Co.  60 
Ohio  St.  560,  45  L.  R.  A.  668,  54  N.  E.  628) 
the  question  is  elaborately  discussed,  and  it 
was  held  that  one  who  stores  nitroglycerin 
on  his  own  premises  is  liable  for  injuries 
to  surrounding  property  by  its  exploding, 
although  he  neither  violates  any  provision 
of  the  law  regulating  its  storage,  nor  is 
-chargeable  with  negligence  contributory  to 
the  explosion.  In  Hazard  Powder  Co.  v. 
Volger,  7  C.  C.  A.  130,  12  U.  S.  App.  665, 
i)8  Fed.  163,  defendant  was  held  liable  for 
damages  caused  by  the  explosion  of  its 
powder  magazine  from  an  unknown  cause. 
It  was  said :  "  It  is  liable  for  the  injuries 
resulting  from  its  explosion  from  any  cause, 
l)ecause  its  location  under  the  ordinance 
made  it  a  nuisance."  In  Myers  v.  Malcolm^ 
6  Hill,  292,  41  Am.  Dec.  744,  the  defendant 
was  held  liable  where  the  explosion  wa^ 
<*auAed  by  the  building  in  which  the  poA  i^  - 
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was  stored  taking  fire.  The  court  said: 
"  The  situation  of  the  building  in  other  re- 
spects, moreover,  was  such  as  to  render  the 
gunpowder  dangerous  to  the  lives  of  the  citi- 
zens, for  an  explosion,  either  by  accident  or 
design,  at  any  period  of  time  after  the  de- 
posit, would  in  all  human  probability  have 
proved  destructive  to  more  or  less  of  the 
inhabitants  residing  in  the  neighborhood." 
In  McAndrews  v.  Collerd,  42  N.  J.  L.  189, 
36  Am.  Rep.  508,  the  damage  was  caused  by 
the  explosion  of  blasting  materials  from  an 
unknown  cause;  and  the  chancellor,  in  de- 
livering the  opinion,  held  that  depositing 
such  }uaterials  in  the  vicinity  of  a  dwelling 
house  is  a  nuisance  pei'  se,  and  that,  if  in- 
jury results  therefrom,  the  person  so  keep- 
ing them  is  liable,  "  even  though  the  act 
occasioning  the  explosion  is  due  to  other 
persons,  and  is  not  chargeable  to  his  per- 
sonal negligence."  It  is  said  in  W^ebb's  Pol- 
lock, Torts,  Am.  ed.  p.  615:  "The  risk  in- 
cident to  dealing  with  fire,  firearms,  explo- 
sives, or  highly  inflammable  matters,  cor- 
rosive or  otherwise  dangerous  or  noxious 
Ihiids,  and  (it  is  apprehended)  poisons,  is 
accounted  by  the  common  law  among  those 
which  subject  the  actor  to  strict  responsi- 
bility. Sometimes  the  term  '  consummate 
care '  is  used  to  describe  the  amount  of  cau- 
tion required,  but  it  is  doubtful  whether 
even  this  be  strong  enough.  At  least  we  do 
not  know  of  any  English  case  of  this  kind 
(not  falling  under  some  recognized  head  of 
exception)  where  unsuccessful  diligence  on 
the  defendant's  part  was  held  to  exonerate 
him."  It  is  a  maxim  of  our  law  "that  no 
one  should  suffer  by  the  act  of  another." 
Civil  Code,  §  3520.  In  this  case,  if  the 
plaintiffs,  whose  property  was  injured,  must 
suffer,  it  would,  at  least  to  some  extent,  be 
by  the  act  of  the  defendant.  The  defendant, 
by  its  acts  in  bringing  and  storing  the  large 
quantity  of  powder  near  plaintiffs'  property, 
violated  the  law.  Such  violation  of  law,  to- 
gether with  the  act  of  the  Chinaman,  caused 
the  damage.  It  is  claimed  that  this  is  a 
very  singular  case,  and  the  only  one  of  the 
kind  in  the  books,  and  that  it  should  be 
distinguished  from  the  lightning  cases,  be- 
cause it  is  possible  to  so  insulate  a  powder 
magazine  that  lightning  would  not  strike  it. 
It  would  have  been  possible  for  defendant 
to  have  kept  matches  from  the  person  of 
the  Chinaman  while  working  around  the 
powder  magazine.  It  would  have  been  pos- 
sible, and  it  was  defendant's  duty,  to  keep 
its  magazine  in  such  locality  that,  if  it  ex- 
ploded, it  would  not  have  injured  the  plain- 
tiffs' property. 

It  follows  that  the  judgment  should  be  af- 
firmed. 

A  rehearing  having  been  granted.  Van* 
Dyke,  J.,  on  February  14,  1903,  delivered 
the  opinion  of  the  court: 

This  is  an  action  for  damages.  It  is  al- 
leged in  the  complaint  that  defendant  was 
at  the  time,  and  prior  to  the  19th  day  of 
July,  1898,  engaged  in  manufacturing  and 
storing  powder,  dynamite,  nitroglycerin, 
lud  other  high  explosives  and  fuses  on  ita 
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premises  near  Melrose,  in  Alameda  county, 
and  that  by  reason  of  the  negligence  and 
carelessness*  of  the  defendant  a  large  quan- 
tity of  fuse  and  explosives  belonging  to  it, 
and  under  its  control,  on  said  day  exploded 
with  great  violence,  whereby  plaintiffs' 
house  was  injured  and  damaged  to  the  ex- 
tent of  $400,  for  which  amount  damages  are 
claimed.  The  answer  denies  that  the  de- 
fendant was  engaged  in  the  manufacture  or 
storage  of  powder,  dynamite,  nitroglycerin, 
or  other  high  explosives,  but  admits  that  it 
was  the  owner  of  and  operating  a  factory 
for  the  manufacture  of  fuse  on  its  premises; 
and  denies  that,  by  reason  of  the  premises 
mentioned  in  the  plaintiffs'  complaint,  or 
by  reason  of  any  negligence  or  carelessness 
on  the  part  of  the  defendant,  plaintiffs  have 
been  or  ever  were  damaged  in  any  sum  what- 
ever. The  action  was  tried  in  the  superior 
court  of  San  Francisco  before  a  jury,  and 
resulted  in  a  judgment  for  the  plaintiffs, 
from  which,  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  an  appeal  was 
taken. 

There  seems  to  be  not  much  conflict  in 
reference  to  the  facts  of  the  case.  In  July, 
1808,  at  the  time  of  the  explosion,  and  for 
over  ten  years  prior  thereto,  defendant  cor- 
poration was  carrying  on  the  business  of 
manufacturing  fuse  near  San  Leandro  bay, 
in  the  county  of  Alameda,  near  a  station 
called  Melrose.  There  were  other  fuse 
Avorks  there  besides  that  of  the  defendant, 
and  there  were  in  the  vicinity  dwelling 
houses  scattered  here  and  there  about  the 
manufactory.  The  place  was  platted  in 
streets,  but  there  were  only  two  roads  or 
ways  through  the  vicinity.  One  was  called 
High  street,  the  other  Clark  street.  In  the 
testimony  of  witness  Clark,  a  civil  engineer, 
he  says:*  "High  street  is  open  and  macad- 
amized. Clark  street  is  a  road  that  is  in 
pretty  fair  condition  only, —  that  is,  simply 
open. —  and  a  wagon  might  go  through  it 
by  picking  out  the  better  places."  It  is 
outside  of  the  limits  of  both  Oakland  and 
Alameda,  and  within  the  township  of  Brook- 
lyn. The  company's  grounds  contained 
about  an  acre  and  a  half.  A  tight  board 
fence  6  feet  and  over  in  height  in  the  low- 
est place,  and  6  feet  7  inches  in  the  high- 
est, with  a  run  of  barbed  wire  on  top,  in- 
closed the  buildings  in  which  the  company 
carried  on  its  operations.  One  of  these 
buildings  was  a  powder  magazine.  This 
was  a  brick  structure  about  14  by  16  feet, 
and  8  or  10  feet  high,  covered  with  metal, 
and  the  tloor  lined  with  thick  linoleum,  and 
was  situated  in  the  corner  of  the  inclosure, 
and  in  another  corner  was  the  residence  of 
the  superintendent.  The  powder  used  in  the 
manufacture  of  fuse  is  ordinary  black  pow- 
der, kept  in  round  metal  cans.  The  com- 
pany did  not  manufacture  the  powder,  but 
it  was  brought  on  the  premises  and  stored 
in  the  magazine,  to  be  used  as  required  in 
the  manufactiu-e  of  fuse.  The  gunpowder 
was  taken  from  the  magazine  to  a  loft  or 
upper  story  of  another  small  buildirfg,  and 
thence  poured  into  small  tin  hoppers,  fun- 
nel-shaped, with  an  orifice  leading  through 
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the  floor  to  the  room  below.  Each  orifice 
has  a  thread  drawn  through  it,  and,  as  the 
thread  which  thus  passes  through  the  gun- 
powder in  the  hopper  leaves  the  funnel  in 
the  room  below,  it  is  wound  with  other 
thieads  and  twisted  so  that  it  becomes  the 
center  thread  of  the  twist.  Afterwards  thia 
twist  is  covered  with  tape  and  becomes  a 
ropelike  fuse,  used  for  the  purpose  of  con- 
veying a  spark  from  a  distance  to  the  ex- 
plosive in  blasting  operations.  The  superin- 
tendent of  the  company  in  his  testimony 
says  that  the  works  were  located  near  the 
slough  running  into  San  Leandro  bay,  and 
that  within  100  feet  of  the  works  it  was  all 
marshy  to  San  Leandro  bay.  In  the  vicinity 
of  the  fuse  works  there  were  fields  under 
cultivation.  The  plaintiffs  went  there  and 
built  their  house  over  five  years  after  the 
defendant  company  had  been  in  operation, 
and  it  does  not  appear  from  the  evidence 
whether,  at  the  time  the  defendant  located 
there  and  commenced  its  business,  there 
were  any  residences  or  other  buildings  in 
the  vicinity,  but  at  the  time  of  the  explo- 
sion there  was  quite  a  number  of  buildings 
in  the  neighborhood.  About  3  o'clock  in  the 
afternoon  of  the  18th  of  July,  1898,  a  quar- 
rel arose  between  a  Chinaman  named  Quong 
Ng  Chong  and  another  Chinaman  within  the 
inclosure  in  which  the  company's  works  were 
situated.  Quong  Ng  Chong  had  for  many 
years  been  employed  by  the  company.  Hia 
business  was  to  go  to  the  magazine  and 
bring  the  powder  over  to  the  spinning  room 
whenever  it  was  necessary.  He  was  a  man 
of  good  reputation  for  peace  and  quiet.  The 
Chinaman  \\'ith  whom  he  quarreled  was  a 
vegetable  dealer  who  sold  vegetables  to  the 
men  employed  in  the  fuse  works.  Quong  Ng 
Chong  suddenly  killed  him,  and  after  per- 
petrating the  murder,  taking  advantage  of 
the  excitement  caused,  he  fied  into  the  maga- 
zine. He  then  piled  in  the  doorway  of  the 
magazine  a  number  of  the  metal  cans  in 
which  the  gunpowder  was  kept,  and  by  that 
means  filled  up  the  doorway  of  the  magazine 
while  he  remained  inside.  He  then  an- 
nounced that  if  any  sheriff,  policeman,  or 
other  person  attempted  to  arrest  or  take 
him,  he  would  set  fire  to  the  gunpowder. 
The  sheriff  of  Alameda  county  and  several 
deputies  promptly  arrived  at  the  fuse  works 
to  arrest  the  murderer.  The  afternoon  was 
spent  in  vain  endeavors  to  induce  the  China- 
man to  come  out  of  the  magazine,  but  he 
had  a  pistol,  and  declared  he  had  matches, 
and  he  could  not  be  induced  to  leave.  Late 
in  the  evening  the  employees  of  the  company 
left  the  place  in  charge  of  the  sheriff  and 
several  armed  deputy  sheriffs.  They  re- 
mained on  guard  during  the  night.  About 
5  o'clock  next  morning,  in  consequence  of  an 
attempt  then  made  to  arrest  him,  the  China- 
man carried  out  his  threat  and  set  fire  to 
the  gunpowder.  The  magazine  exploded,  de- 
stroying defendant's  factory,  killing  some 
of  the  deputy  sheriffs,  and  injuring  the 
dwelling  house  of  the  plaintiffs  in  this  ac- 
tion. 

In  submitting  the  cause  to  the  jury,  the 
court  gave  the  following  instruction,  among 
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others :  "A  magazine  of  powder  so  situated 
that,  in  case  of  explosion  from  any  cause, 
it  is  liable  to  injure  the  persons  and  the 
dwellings  of  persons  living  in  the  vicinity, 
is  a  nuisance;  and,  therefore,  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant 
corporation  maintained  at  the  time  men- 
tioned in  the  complaint,  at  the  town  or  vil- 
lage or  place  called  Melrose,  a  magazine, 
and  kept  stored  therein  large  quantities  of 
gunpowder,  which,  in  case  of  explosion,  was 
liable  to  injure  the  persons,  dwellings,  or 
other  property  of  the  residents  of  the  said 
town  or  village  or  place  called  Melrose,  your 
verdict  should  be  for  the  plaintiflfs.  Al- 
thougli  the  jury  may  believe  from  the  evi- 
dence that  powder  in  the  magazine  in  ques- 
tion was  exploded  by  an  agency  beyond  the 
control  of  the  defendant  corporation,  still 
this  would  not  exempt  the  defendant  corpo- 
ration from  liability,  provided  the  jury  be- 
lieve from  the  e\idence  that  said  magazine 
was  maintained  by  such  defendant  corpora- 
tion in  such  a  place  that,  in  case  of  an  ex- 
plosion, it  was  liable  to  injure,  damage,  or 
destroy  the  persons  or  property  of  persons 
living  in  the  vicinity.  .  .  .  The  fact,  if 
it  be  a  fact,  that  defendant's  magazine  and 
factory  were  located  and  built  at  Melrose 
before  plaintiffs'  house  was  built,  has  no 
bearing  on  this  case.  Such  circumstances 
can  in  no  way  excuse  the  maintenance  of  a 
nuisance,  and  the  question  of  whether  ttie 
masrazine  and  factory  of  the  defendant  was 
a  nuisance  must  be  solved  without  any  ref- 
erence to  the  location  of  defendant's  factory 
and  magazine."  The  court  also  either  re- 
fused defendant's  instructions  or  modified 
them  on  the  line  of  the  foregoing. 

Altliough  the  complaint  alleges  that  the 
damage  was  caused  "  by  reason  of  the  negli- 
gence and  carelessness  of  the  defendant," 
there  is  not  a  particle  of  evidence  to  sup- 
port such  allegation,  and  that  theory  of  the 
action  seems  to  have  been  abandoned  by  the 
plaintiffs  during  the  trial.  Under  the  in- 
structions of  the  court  there  were  no  facts 
for  the  jury  to  consider,  for  the  reason  that 
there  was  no  question  but  that  powder  was 
stored  in  a  magazine  or  place  where,  in  case 
of  explosion,  it  would  be  liable  to  injure  or 
damage  persons  or  property.  The  doctrine 
laid  down  by  the  court  in  the  instructions, 
in  substance,  declared  the  business  of  the 
defendant,  under  the  circumstances,  a  nui- 
sance per  se,  and  made  it  an  insurer  against 
all  damage  arising  from  whatever  cause. 

It  will  be  observed  in  this  case  the  plant 
in  question  was  not  devoted  to  the  manu- 
facture of  explosives.  The  only  risk  attend- 
ant upon  the  business  was  that  risk  insep- 
arable from  any  handling  or  storing  of  pow- 
der,—  the  same  risks  that  accompany  its 
transportation,  sale,  use,  and  application  in 
all  the  various  circumstances  in  which  it  is 
availed  of.  By  the  court's  instruction  there 
is  no  distinction  between  a  case  of  the  use 
and  manufacture  of  this  explosive,  nor  any 
exception  to  the  rule  in  a  case  where  a  se- 
cluded sitiiation  is  sought  in  the  first  in- 
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stance,  and  thereafter  others  are  attracted 
to  the  locality,  perhaps  by  the  very  fact  of 
the  business  of  the  factory ;  and  by  such  in- 
struction the  defendant  is  made  liable,  not- 
withstanding that  the  greatest  care  and 
prudence  may  be  used  in  the  transaction  of 
the  business,  and  that  the  explosion  or  dam- 
age is  caused  by  some  agent  entirely  be- 
yond the  control  of  one  conducting  the  busi- 
ness. This  is  not  the  law.  In  Judson  v. 
Giant  Powder  Co.  107  Cal.  649,  29  L.  R.  A. 
718,  40  Pac.  1020,  the  damage  for  which  the 
action  was  brought  was  occasioned  by  an 
explosion  of  nitroglycerin  in  process  of  man- 
ufacture into  dynamite  in  the  defendant's 
powder  factory.  In  that  case  the  judgment 
for  plaintiff  was  sustained  by  this  court  on 
the  ground  that  the  damage  resulted  from 
negligence,  the  court  holding  that,  the  ex- 
plosion having  been  shown,  it  was  for  the 
company  to  show  by  evidence  that  it  was 
not  the  result  of  negligence  or  carelessness 
on  its  part,  which  it  failed  to  do.  Quoting 
from  Shearman  and  Redfield  on  Negligence, 
§  60 :  "  When  a  thing  which  causes  injury 
is  shown  to  be  under  the  management  of 
the  defendant,  and  the  accident  is  such  as, 
in  the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  a 
want  of  care."  The  court,  continuing,  says: 
"  This  case  seems  to  clearly  come  within  the 
provisions  of  the  rule  there  declared.  There 
is  nothing  to  distinguish  it  in  principle 
from  the  army  of  cases  that  have  been  held 
to  come  directly  within  its  provisions.  Ap- 
pellant was  engaged  in  the  manufacture  of 
dynamite.  In  the  ordinary  course  of  things, 
an  explosion  does  not  occur  in  such  manu- 
facture if  proper  care  is  exercised.  An  ex- 
plosion did  occur;  ergOy  the  real  cause  of 
the  explosion  being  unexplained,  it  is  prob- 
able that  it  was  occasioned  by  a  lack  of 
proper  care."  Respondent  relies  upon 
Cheatham  v.  Shearon,  1  Swan,  213,  55  Am. 
Dec.  734,  in  support  of  his  theory  that  the 
business  in  question  here  was  a  nuisance  per 
se.  In  Dumesnil  v.  Dupont,  18  B.  Mon.  800, 
68  Am.  Dec.  750,  the  Supreme  Court  of  Ken- 
tucky says  that  the  only  adjudged  case  met 
with  in  which  the  principle  that  a  powder 
magazine  is  a  nuisance  per  se  seems  to  have 
been  definitely  settled,  is  that  of  Cheatham 
v.  Shearoji;  and  adds  that  ''the  principles 
and  reasoning  upon  which  the  decision  rests 
are  opposed  to  the  unbroken  current  of 
modern  authority,  English  and  American, 
upon  this  subject."  In  Kinney  v.  Koopman, 
116  Ala.  310,  37  L.  R.  A.  497,  22  So.  593, 
it  is  said:  "The  storing  and  keeping  of 
gunpowder  or  dynamite  in  large  quantities 
near  the  dwelling  houses  of  citizens  in  a 
thickly  settled  portion  of  the  town,  and  near 
a  certain  public  street  in  said  city,  is  not 
a  nuisance  per  ac;  and,  to  constitute  such 
a  nuisance,  there  must  be  negligence  or  want 
of  due  care  in  storing  and  keeping  it." 
And  in  the  same  case  it  is  said:     "After  a 
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most  careful  examination  of  the  common- 
law  text-books  and  decisions,  we  have  no 
doubt  of  the  correctness  of  our  conclusion 
in  the  foregoing  cases,  and  which  exactly 
accords  with  the  law  as  declared  in  People 
V.  SandSy  I  Johns.  78,  3  Am.  Dec.  296. 
Steam  power,  gas,  electricity,  dynamite, 
gunpowder,  are  in  daily  use,  and  have 
become  indispensable  to  the  convenience  of 
the  public,  and  for  the  public  defense.  In- 
vention of  man  and  advancement  in  science 
have  enabled  the  manufacturer  of,  or  dealer 
in,  these  articles  to  provide  the  public  or  the 
individual  with  almost,  if  not  altogether, 
absolute  protection  against  danger  or  hurt 
from  explosion.  And,  even  had  the  manu- 
facturing and  storage  of  gunpowder,  in  its 
early  history,  been  a  nuisance  at  common 
law,  the  common-law  definition  of  a  nuisance 
would  not  include  gunpowder  at  this  day." 
In  Tuckachinsky  v.  Lehigh  d  W.  B.  Coal 
Co.  199  Pa,  516,  49  Atl.  308,  a  similar  case 
Avas  considered.  In  that  case,  at  the  time 
of  the  accident,  the  defendant  had  4i  boxes 
of  dynamite  and  4^  kegs  of  black  powder  in 
a  wooden  building  14  feet  square  and  12  feet 
high,  in  an  open  space  near  the  shaft  of  its 
colliery.  The  mine  Avas  not  in  operation  at 
the  time,  but  some  dead  work  was  being 
done.,  in  which  powder  was  necessary.  The 
plaintift  was  standing  in  the  doorway  of 
her  father's  house,  and  was  thrown  back- 
wards down  a  flight  of  stairs  by  the  (Son- 
cussion  of  the  air,  receiving  injuries  for 
which  damages  were  sought.  The  explosion 
was  caused  by  lightning.  The  trial  court  in 
its  instructions  to  the  jury  stated  that  there 
was  no  evidence  in  the  case  of  any  "  neg- 
ligence on  the  part  of  the  defendant,  unless 
it  consists*  in  having  the  kind  and  quality 
of  explosives  in  the  place  at  the  time,  for 
the  purpose,  and  under  the  circumstances 
already  stated.  As  to  this  there  is  no  con- 
troversy, no  dispute,  no  question  of  fact 
to  be  determined.  The  only  question  to  be 
decided  is  whether,  under  the  law,  this  state 
of  facts  constitutes  negligence  in  itself  for 
which  the  plaintiff  may  recover  in  this  ac- 
tion." And  the  court  instructed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant. 
On  appeal  the  supreme  court  says:  "A 
nuisance  has  been  defined  as  *  that  which 
annoys  and  disturbs  one  in  the  possession  of 
his  property,  rendering  its  ordinary  use  or 
occupation  physically  uncomfortable  to  him.* 
The  evidence  in  this  case  shows  that  the 
powder  magazine  had  been  in  use  by  the 
flefendant  company  for  more  than  thirty 
years,  and  that  the  plaintiff  has  resided  with- 
in about  700  feet  of  it  for  some  sixteen  years. 
Yet  there  in  no  testimony  to  show  that  any 
apprehension  of  danger,  or  any  fear  of  ex- 
plosion, was  felt  or  expressed  by  anyone  dur- 
ing that  time.  No  objection  to  the  location 
or  maintenance  of  the  magazine  has  been 
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shown.  The  explosives  were  stored  in  small 
quantities  to  meet  current  peeds.  Such  ma- 
terials are  always  dangerous,  but,  as  their 
use  is  essential  to  the  M'ork  of  mining,  it 
is  impossible  to  protect,  absolutely,  persons- 
or  property  iu  the  immediate  vicinity.  The 
risk  is  similar  to  that  arising  from  the  op- 
eration of  steam  boilers  and  other  machinery 
and  apparatus  necessary  to  the  prosperity 
of  great  communities.  Negligence  in  the 
care  of  the  explosives,  or  in  the  manage- 
ment of  the  magazine,  was  neither  charged 
nor  proved.  The  only  question  in  the  case 
was  as  to  whether  or  not  the  magazine  wa» 
in  itself  a  nuisance.  We  can  see  nothing- 
in  the  cAidence  to  support  such  a  finding. 
The  explosives  were  kept  only  for  use  in 
the  mine,  and  were  kept  in  small  quantities. 
The  explosion  was  caused  by  no  act  of  the 
defendant,  but  by  a  stroke  of  lightning. 
The  trial  court  could  not  have  sustained  & 
verdict  for  the  plaintiff  upon  the  evidence. 
Its  instructions  to  the  jury,  to  find  in  favor 
of  the  defendant,  were  proper,  and  the  judg- 
ment is  affirmed." 

As  said  in  the  foregoing  opinion,  powder, 
gas,  steam,  etc.,  are  equally  dangerous,  but 
equally  necessary  in  the  present  condition 
of  society,  and  the  rule  laid  down  in  the, 
above  opinion  seems  to  be  well  settled,  not 
only  in  Pennsylvania,  but  in  New  York  and 
elsewheie.  12  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  514;  and  Schmeer  v.  Oaslight  Co.  147 
N.  Y.  529,  30  L.  R.  A.  653,  42  N.  E.  202. 
Another  case  relied  upon  by  the  respondent 
is  Heeg  v.  Lichi,  80  N.  Y.  679,  36  Am.  Rep. 
664.  In  a  later  case  {Lounsbury  v.  Foss, 
80  Hun,  296,  30  N.  Y.  Supp.  89),  speaking 
of  Heeg  v.  Licht,  the  court  says;  "Keep- 
ing of  such  material  does  not,  however, 
necessarily  constitute  a  nuisance  per  se; 
that  depends  upon  the  locality,  the  quan- 
tity, and  the  surrounding  circumstances. 
The  consequential  result  of  the  authorities 
is  that  each  case  like  this  must  be  left  to 
the  jury,  under  proper  instructions  from 
the  court." 

It  does  not  appear  that  when  the  defend- 
ant commenced  its  business  it  was  not  lo- 
cated in  a  proper  place,  and  at  that  time 
sufiiciently  removed  from  a  residence  neigh- 
borhood. It  was  carried  on  with  the  ut- 
most care.  The  damage  in  question  resulted 
from  a  cause  entirely  beyond  its  control, 
and  without  any  carelessness  or  negligence 
on  its  part  whatever,  and  under  the  more 
recent  and  better  line  of  authorities,  as 
shown  under  such  circiunstances,  it  is  not 
responsible. 

The  judgment  and  order  are  reversed. 

We  concur:  Shaw,  J.;  Angellotti,  J.; 
McFarland,  J.;  Iiorisan,  J. 

I  dissent:     Beatty,  Ch.  J. 
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1.  Authority  to  condemn  land  for  a 
reservoir  for  agricultural  and  mlll- 
Inor  purposes  Is  sufficient  to  cover  its  con- 
demnation for  power,  manufacturing,  and 
"other  beneficial  uses  and  purposes/'  where 
no  suggestion  is  made  of  an  intended  use 
which  is  not  directly  or  Indirectly  associated 
or  connected  with  uses  expressly  authorized. 

2.  Absence  of  po'vrer  to  condemn,  for  a 
reservoir,  land  situated  within  a  govern- 
ment forest  reserve  cannot  be  urged  by  a  pri- 
vate individual  to  defeat  the  condemnation 
proceedings. 

3.  A  reservoir  company  cannot  take, 
by  rlarbt  of  eminent  domain,  land  de- 
voted to  tbe  purposes  of  a  railroad* 
unless  such  taking  is  required  by  public  ne- 
cessity; and  the  facts  that  the  site  is  the 
only  available  one  on  the  stream,  and  that  the 
railroad  company  might  procure  an  equally 
available  location  for  its  purposes  elsewhere, 
are  immaterial. 

4.  A  company  seeking  to  aeaulre  for 
a  reservoir  site,  by  rlirbt  of  eminent 
domain,  land  claimed  by  a  railroad 
company  cannot,  for  the  purpose  of  defeat- 
ing the  latter's  right  in  the  property,  attack 
Its  corporate  existence,  or  assert  that  it  has 
not  sufficiently  complied  with  the  law  to  give 
it  a  zlght  to  the  property 

6.  Tbe  state  cannot  Intervene  In  a  pro- 
ceeding to  condemn  for  reservoir 
purposes  land  claimed  by  a  railroad  com- 
pany, for  the  purpose  of  obtaining  a  forfeiture 
of  the  latter's  rights,  where  it  has  no  claim 
to  the  property  in  controversy,  and  no  inter- 
est ill  the  subject-matter  of  the  dispute,  and 
the  result  of  the  intervention  will  be  to 
change  the  entire  character  of  the  action. 

6.  The  mtore  layluor  of  rails  npon  a 
rlorbt  of  way  Is  not  sufficient  to  pro- 
tect tbe  property  from  appropriation 
for  other  public  uses,  if  the  property  has  been 
held  by  various  railroad  companies  for  many 
years  without  any  attempt  by  them  to  utilize 
it,  and  the  mils  are  laid  only  a  short  time 
before  the  proceedings  are  instituted  to  ac- 
quire adverse  title  to  the  property,  and  three 
years  after  the  one  seeking  title  has  com- 
menced to  expend  money  on  the  property ; 
and  the  fact  that  the  corporation  laying  them 
comes  into  existence  only  a  short  time  before 
It  begins  to  lay  the  rails  is  immaterial  if  its 
rights  are  acquired  from  other  corporations 
which  never  made  any  attempt  to  construct 
a  road. 

7.  A  private  corporation  may  exercise 
tbe  rlirbt,  orlven  by  the  Constitution, 
to  take  private  property  for  purposes  of  a 
reservoir,  upon  property  of  a  railroad  com- 
pany which  is  not  held  for  public  use. 


8.  A  denial  of  tbe  rlvbt  to  take  prop* 
erty  by  rlvbt  of  eminent  domain  upon 
the  issues  made  by  the  pleadings  after  hear- 
ing testimony  introduced  upon  motion  for  the 
appointment  of  commissioners,  and  motion  to 
dismiss,  is  a  final  judgment,  which  may  be  re- 
viewed by  the  appellate  court. 

(April  7.  1902.) 

ERROR  to  the  District  Court  for  Douglas. 
CJounty  to  review  a  judgment  in  favor 
of  defendants  in  a  proceeding  instituted  to 
condemn  land  for  a  reservoir  site.  Re- 
versed. 

Statement  by  Oabbert,  J.: 

Plaintiff  in  error,  as  ^titioner,  com- 
menced an  action  in  the  district  court  to 
condemn  a  piece  of  land  for  a  reservoir  site. 
To  this  proceeding  defendants  in  error  were 
made  respondents.  On  the  trial  of  the  is- 
sues made  by  the  pleadings,  the  court  ren- 
dered judgment  denying  the  right  of  peti- 
tioner to  condemn  the  premises  sought  to  be 
taken.  From  this  judgment,  petitioner 
brings  the  case  here  for  review  on  error. 
Since  the  case  was  brought  here,  the  peonle, 
through  the  attorney  general,  have  filed  a 
petition  in  intervention,  and  ask  to  inter- 
vene, which  petition  certain  of  the  respond- 
ents move  to  strike  from  the  flies.  These 
same  respondents  also  move  to  dismiss  the 
writ  of  error.  The  necessary  facts  and 
statements  in  the  pleadings  for  an  under- 
standing of  the  questions  discussed  and  de- 
termined appear  in  the  opinion.  For  con- 
venience, when  named,  ttfe  petitioner  will  be 
referred  to  as  the  "power  company,"  and  the 
respondents  the  Denver  &  Rio  Grande  Rail- 
road Company  as  the  "Rio  Grande  com- 
pany," the  Denver,  Leadville,  &  Gunnison 
Railway  Company  as  the  "Leadville  com- 
pany," the  Denver,  Cripple  Creek,  &  South- 
western Railroad  Company  as  the  "Cripple 
Creek  company,"  and  the  Colorado  &  South- 
ern Railway  Company  as  the  "Colorado 
Southern."  Tlie  only  respondents  appear- 
ing here  are  the  Leadville,  Cripple  Creek, 
and  Colorado  Southern  companies. 

Messrs.  Teller  ft  Dorsey  and  Norman 
M.  Campbell,  for  plaintiff  in  error: 

Corporations  organized  to  construct  res- 
ervoirs and  ditches  to  supply  water  for  the 
irrigation  of  arid  lands  are  organized  for 
the  performance  of  a  public  duty. 

4  Thomp.  Corp.  §  6376,  p.  4086;  State  ex 
rel.  Bradford  v.  Western  Irrig.  Canal  Co.  40 
Kan.  96,  19  Pac.  349;  Martin  v.  Zellerbach, 
38  Cal.  300,  99  Am.  Dec.  306. 

The  word  **  milling,"  as  used  in  the  Con- 
stitution,  should  be  given  its  modern   ac- 


NoTE. — ^As  to  right   to  appropriate,  by  emi-  i  Co.  v.  Montana  Union  R.  Co.  (Mont.)  31  L.  R, 
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nent  domain,  property  already  taken  for  public 
use,  see  also,  in  this  series,  notes  to  Barre  R. 
Co.  V.  Montpelier  ft  W.  River  R.  Co.  (Vt.)  4 
L.  R.  A.  786;  Cary  Library  v.  Bliss  (Mass.)  7 
L.  R.  A.  765 :  and  Mifflin  Bridge  Co.  v.  Juniata 
(Pa)  13  L.  R.  A.  431 ;  also  Butte,  A.  ft  P.  R. 
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A.  298;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Stark- 
weather (Iowa)  31  L.  R.  A.  183;  Re  Stewart 
(Minn.)  33  L.  R.  A.  427 ;  Mobile  ft  O.  R.  Co.  v. 
Posul  Teleg.  Cable  Co.  (Tenn.)  41  L.  R.  A. 
403  ;  and  Diamond  Jo  Line  Steamers  v.  Daven 
port   (Iowa)  54  L.  R.  A.  859. 
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ceptation,  and  held  as  synonymous  with  the 
word  "  manufacturing." 

Lamhorn  v.  Dell,  18  Colo.  346,  20  L.  R.  A. 
241,  32  Pac.  989. 

Where  the  first  filing  was  defective,  the 
subsequent  filing,  though  made  after  the 
time  required  by  law,  is  valid  for  the  reason 
that  it  relates  back  to  the  time  of  the  origi- 
nal filing. 

Re  Prescott  d  A.  C.  R.  Co.  13  Land  Dec. 
47 ;  SL  Paul,  M.  d  M.  R.  Co.  26  Land  Dec. 
181:  Re  Pope,  28  Land  Dec.  402;  Re  Koo- 
tenai Valley  R.  Co.  28  Land  Dec.  439;  Re 
Gibson,  19  Land  Dec.  304. 

Even  if  plaintiff's  rights  had  not  vested, 
and  even  if  plaintiff  was  a  mere  trespasser, 
yet  this  objection  could  be  raised  only  by 
the  government. 

Nippel  v.  Forker,  26  Colo.  74,  66  Pac. 
670. 

Condemnation  is  the  proper  proceeding. 

Denver,  W.  d  P.  R.  Co.  v.  Church,  7  Colo. 
146,  2  Pac.  218;  Lewis,  Em.  Dom.  §  331; 
Mills,  Em.  Dom.  §  77;  Hutchinson  v.  Mc- 
Laughlin, 15  Colo.  492,  11  L.  R.  A.  287,  25 
Pac.  317. 

By  making  the  Denver,  Leadville,  &  Gun- 
nison Railway  Company  and  the  Denver, 
Clippie  Creek,  &  Southwestern  Railroad 
Company  parties  defendant,  plaintiff  does 
not  admit  they  are  either  de  facto  or  de 
jure  corporations. 

People  v.  Montecito  Water  Co.  97  Cal. 
270,  32  Pac.  230;  Kincaid  v.  Dwinelle,  59  N. 
Y.  648;  People  ex  rel.  Union  P.  R.  Co.  v. 
Colorado  Eastern  R.  Co.  8  Colo.  App.  301, 
46  Pac.  219;  Jones  v.  Aspen  Hardware  Co. 
21  Colo.  263,  29  L.  R.  A.  143,  40  Pac.  459; 
Morawetz,  Priv.  Corp.  §  758. 

Although  the  coi^oration  may  exist  as  de 
jure,  and  even  de  facto,  yet  it  may  have 
lost  its  right  to,  and  all  power  to  acquire, 
the  property  which  is  in  controversy. 

4  Thomp.  Corp.  §  5340;  Zanesville  v. 
Zanesville  Oaslight  Co.  47  Ohio  St.  1,  23 
N.  E.  55;  Qermantown  Pass.  R.  Co.  v.  Citi- 
zens' Pass.  R.  Co.  151  Pa.  138,  24  Atl.  1103; 
Elliott,  Priv.  Corp.  §  68 ;  Brown  v.  Calumet 
River  R.  Co.  125  III.  600,  18  N.  E.  283 ;  Ar- 
Jcansas  River  Latid,  Tmcn,  d  Canal  Co.  v. 
Farmers'  Loan  d  T.  Co.  13  Colo.  587,  22  Pac. 
954;  Willis  v.  St.  Paul  Sanitation  Co.  16  L. 
R.  A.  281,  note,  sub  noni.  Willis  v.  Mabon, 
48  Minn.  140,  50  N.  W.  1110;  Cooley,  Const 
Lim.  6th  ed.  p.  99. 

The  defendants  have  forfeited  and  lost 
their  corporate  entity,  their  corporate  pow- 
ers, franchises,  and  all  rights.  The  plain- 
tiff has  the  right  to  assert  and  take  advan- 
tage of  these  forfeitures. 

Bybee  v.  Oregon  d  C.  R.  Co.  139  U.  S. 
677,  35  L.  ed.  305,  11  Sup.  Ct.  Rep.  687. 

The  filing  of  a  profile  map  is  a  condition 
precedent;  it  is  jurisdictional;  the  failure 
to  file  it  may  be  attacked  in  a  collateral  pro- 
ceeding. 

^fadi8on  v.  Daley,  58  Fed.  751;  Indian- 
apolis, B.  d  W.  R.  Co.  V.  Reed,  52  Ind.  357 : 
Wallkill  Valley  R.  Co.  v.  Norton,  12  Abb. 
Pr.  N.  S.  317 ;  Re  Rochester  Electric  R.  Co. 
123  N.  y.  351,  25  N.  E.  381;  Converses  Ap- 
peal, 18  Mich.  459. 
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The  mere  filing  of  a  preliminary  survey 
gives  a  railroad  neither  title  nor  possession, 
and  is  not  notice  to  purchasers  of  land  with- 
in ihe  survey. 

Central  R.  Co.  v.  Het field,  18  N.  J.  Eq. 
323;  Chicago,  R.  d  W.  R.  Co.  v.  Grovier,  41 
Kan.  085,  21  Pac.  779. 

Tlie  defendants,  the  Colorado  &  Southern 
Railway  Company,  the  Denver,  Leadville, 
&  Gunnison  Railway  Company,  and  the  Den- 
ver, Cripple  Creek,  &,  Southwestern  Railroad 
Company  could  not  consolidate  their  lines 
by  purchase  or  otherwise. 

4  Thomp.  Corp.  §  5358;  Thomas  v.  West 
Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed.  950; 
Stockton  V.  Central  R.  Co.  50  N.  J.  Eq.  52, 
17  L.  R.  A.  97,  24  Atl.  964;  Morawetz,  Priv. 
Corp.  §  490;  Hall  v.  Sullivan  R.  Co.  Brun- 
ner  Col.  Cas.  621,  Fed.  Cas.  No.  5,948;  Com. 
V.  Smith,  10  Allen,  448,  87  Am.  Dec.  672; 
Richardson  v.  Sibley,  11  Allen,  65,  87  Am. 
Dec.  700;  Cholleiie  v.  Omaha  d  R.  Valley  R. 
Co.  26  Neb.  159,  4  L.  R.  A.  135,  41  N.  W. 
1106;  Pennsylvania  R.  Co.  v.  Com.  (Pa.) 
4  Cent.  Rep.  495,  7  Atl.  368;  Clarke  v. 
Omaha  d  S.  W.  R.  Co.  4  Neb.  468 ;  Louis- 
ville d  N.  R.  Co.  V.  Kentucky,  183  U.  S. 
503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep.  95. 

Property  taken  for  one  public  use  can  be 
condemned  and  taken  for  the  same  use,  or 
for  a  different  use. 

West  River  Bridge  Co.  v.  Dix,  6  How. 
507.  12  L.  ed.  535:  Greenwood  v.  Union 
Freight  R.  Co.  105  U.  S.  22,  26  L.  ed.  966 ; 
Metropolitan  City  R.  Co.  v.  Chicago  West 
Div.  R.  Co.  87  111.  323;  Barre  R.  Co.  v. 
MontpeVer  d  W.  River  R.  Co.  4  L.  R.  A.  785, 
note,  61  Vt.  1,  17  Atl.  923;  Butte,  A.  d  P.  R. 
Co.  V.  Montana  Union  R.  Co.  16  Mont.  504, 
31  L.  R.  A.  304,  41  Pac.  232;  Colorado 
Eastern  R.  Co.  v.  Union  P.  R.  Co.  41  Fed. 
293;  Boston  Water  Power  Co.  v.  Boston  d 
W.  R.  Corp.  23  Pick.  360:  Old  Colony  R. 
Co.  V.  Framingham  Water  Co.  153  Mass. 
561,  13  L.  R.  A.  332,  27  N.  E.  662;  Cooley, 
Const.  Lim.  p.  652,  note,  10  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  1093-1100;  Beach, 
Priv.  Corp.  §  401;  Lewis,  Em.  Dom.  §  276; 
Mills,  Em.  Dora.  §  45;  Peoria,  P.  d  J.  R. 
Co.  V.  Peoria  d  S.  R.  Co.  66  111.  174;  Balti- 
more d  O.  R.  Co.  V.  Pittsburg,  W.  d  K.  R. 
Co.  17  W.  Va.  812. 

The  right  to  appropriate  and  apply  water 
for  beneficial  uses,  originating  in  the  arid 
state  of  California,  was  recognized  to  include 
milling  and  other  power  purposes,  as  well  as 
irrigation  and  domestic  uses. 

Bear  River  d  A.  Water  d  Min.  Co.  v. 
New  York  Min.  Co.  8  Cal.  327,  68  Am.  Dec. 
.325:  De  Necochea  v.  Curtis,  80  Cal.  397,  20 
Pac.  563,  22  Pac.  198 ;  Yunker  v.  Nichols,  1 
Colo.  551;  Schilling  v.  Rominger,  4  Colo. 
100;  Larimer  County  Reservoir  Co.  v.  Peo- 
ple, 8  Colo.  014,  9  Pac.  794;  Wheeler  v. 
Northern  Colorado  Irrig.  Co.  10  Colo.  682,  17 
Pac.  487 ;  Farmers'  High  Line  Canal  d  Res- 
ervoir Co.  v.  South  worth,  13  Colo.  Ill,  4 
L.  R.  A.  707,  21  Pac.  1028;  Strickler  v. 
Colorado  Springs,  16  Colo.  61,  26  Pac.  313; 
Larimer  d  W.  Reservoir  Co.  v.  Caohe  la 
Poudre  In'ig.  Co.  8  Colo.  App.  237,  45  Pac. 
525;    Cache    La    Poudre   Reservoir    Co.    v. 
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Water  Supply  d  Storage  Co,  25  Colo.  161, 
46  L.  R.  A.  175,  53  Pac.  331 ;  Water  Supply 
A&  Storage  Co.  v.  Larimer  d  W.  Reservoir 
Co.  25  Colo.  87,  53  Pac.  386,  7  Colo.  App. 
225,  42  Pac.  1020;  Atchison  v.  Peterson,  20 
Wall.  507,  22  L.  ed.  414;  Basey  v.  Galla- 
gher, 20  Wall.  670,  22  L.  ed.  452;  Jennison 
V.  Kirk,  08  U.  S.  453,  25  L.  ed.  240;  Broder 
V.  National  Water  d  Min.  Co,  101  U.  S.  276, 
26  L.  ed.  791. 

Condemnation  of  the  strip  of  land  in  con- 
troversy does  not  destroy  the  Colorado  & 
^SouUiern's  enterprise.  It  can  take  the  high 
line. 

Messrs,  Diaes  Sc  WMtted,  for  defend- 
4int3  in  error: 

The  premises  sought  to  be  condemned  by 
the  plaintiff  in  error  were  already  appro- 
priated to  a  public  use,  and  therefore,  under 
the  Constitution  and  statutes  of  this  state, 
•could  not  be  taken  by  the  petitioner. 

I^wis,  Em.  Dom.  §  267 ;  Mills,  Em.  Dom. 
2d  ed.  1888,  §  47 ;  New  Jersey  Southern  R. 
•Co.  T.  Long  Branch,  39  N.  J.  L.  28 ;  Bridge- 
port V.  Now  York  d  N.  H,  R.  Co.  36  Conn. 
255,  4  Am.  Rep.  63;  St.  Paul  Union  Depot 
-Co.  V.  St.  Paul,  30  Minn.  359,  15  N.  W.  684; 
Milwaukee  d  St.  P,  R.  Co,  v  Faribault,  23 
Minn.  167;  Atlanta  v.  Central  R,  d  Bkg. 
€o.  53  Ga.  120;  Boston  d  M.  R.  Co,  v.  Lowell 
d  L,  R.  Go.  124  Mass.  368;  Eousatonic  R, 
Co.  V.  Lee  d  H,  R,  Co,  118  Mass.  391;  Ore- 
gon Cascade  R.  Co,  v.  Baily,  3  Or.  164; 
Baltimore  d  O,  d  C.  R,  Co,  v.  North,  103 
Ind.  486,  3  N.  E.  144. 

A  railroad  company  cannot,  under  the 
^neral  power  to  construct  a  railroad  be- 
tween certain  termini,  locate  its  railroad 
through  land  acquired  for  a  reservoir. 

State,  Jersey  City,  Prosecutor,  v.  Mont- 
<1air  R.  Co.  35  N.  J.  L.  328 ;  Junction  Creek 
^  N.  D,  Domestic  d  Irrig,  Ditch  Co.  v.  Du- 
rango,  21  Colo.  194,  40  Pac.  356;  Lake 
Shore  d  M.  S.  R.  Co,  v.  New  York,  C,  d  St, 
L.  R.  Co,  8  Fed.  858;  Lake  Erie  d  W,  R,  Co. 
T.  Seneca  County,  57  Fed.  945;  United 
States  V.  Chicago,  7  How.  185,  12  L.  ed. 
<560 ;  Barher  v.  Andover,  8  N.  H.  398 ;  Fidel- 
ity Trust  d  S.  V.  Co.  V.  Mobile  Street  R,  Co. 
53  Fed.  687 ;  Re  Providence  d  W,  R.  Co.  17 
R.  I.  324,  21  Atl.  965;  Pittsburgh  Junction 
R.  CoJs  Appeal,  122  Pa.  511,  6  Atl.  564; 
Cincinnati,  S.  d  C,  R,  Co.  v.  Belle  Centre, 
48  Ohio  St.  273,  27  N.  E.  464;  Ft.  Wayne  v. 
Lake  Shore  d  M.  S.  R.  Co,  132  Ind.  558,  18 
L.  H.  A.  367,  32  N.  E.  215;  Re  Boston  d  A. 
R.  Co.  53  N.  Y.  574;  Re  New  York,  L.  d  W. 
R.  Co.  99  N.  Y.  12,  1  N.  E.  27;  Twelfth 
street  Market  Co.  v.  Philadelphia  d  R,  Ter- 
minal R.  Co.  142  Pa.  580,  21  Atl.  902;  Re 
Rochester  Water  Comrs,  66  N.  Y.  413;  Sey- 
mour v.  Jeffei'sonville,  M.  d  I,  R.  Co,  126 
Ind.  466,  26  N.  E.  188;  Mobile  d  G.  R.  Co. 
T.  Alabama  Midland  R.  Co.  87  Ala.  501,  6 
So.  404;  Milwaukee  d  St,  P.  R.  Co,  v.  Fari- 
bault, 23  Minn.  167;  Baltimore  d  0.  d  C. 
R.  Co,  V.  North,  103  Ind.  486,  3  N.  E.  144; 
Valparaiso  v.  Chicago  d  G.  T.  R.  Co.  123 
Ind.  467,  24  N.  E.  249;  Little  Miami  R.  Co, 
v.  Dayton,  23  Ohio  St.  510. 

Plaintiff  in  error  has  no  power,  under  the 
Constitution  of  this  state,  to  condemn  the 
«0  L.  R.  A.  25 


lands  for  the  purposes  stated  in  ite  articles 
of  incorporation,  and  the  petition  does  not 
state  facts  showing  any  such  right. 

The  time,  manner,  and  occasion  for  the 
exercise  of  the  power  of  eminent  domain  are 
wholly  in  the  control  and  discretion  of  the 
legislature,  except  as  restrained  and  limited 
by  the  Constitution. 

Bachler*s  Appeal,  90  Pa.  207;  Central 
Branch  Union  P.  R,  Co.  v.  Atchison,  T.  d 
S,  F,  R.  Co.  28  Kan.  453;  Swan  v.  Wil- 
liams, 2  Mich.  427. 

The  power  can  only  be  exercised  by  indi- 
viduals or  corporations  by  virtue  of  an  ex- 
press legislative  enactment. 

Leeds  v.  Richmond,  102  Ind.  372,  1  N.  E. 
711;  Shall  v.  German  Coal  Co,  118  111.  427, 
59  Am.  Rep.  379,  10  N.  E.  210. 

The  limitations  of  the  Constitution,  and 
the  enactmente  of  the  legislature  relating  to 
eminent  domain,  cannot  be  extended  by  im- 
plication. 

Lewis,  Em.  Dom.  §§  240,  341 ;  Spring  Val- 
ley Waterworks  v.  San  Mateo  Waterworks, 
64  Cal.  123,  28  Pac.  447 ;  Sharps  v.  Speir, 
4  Hill,  76 ;  Darlington  v.  United  States,  82 
Pa.  382,  22  Am.  Rep.  766 ;  Bird  v.  Wilming- 
ton d  M.  R.  Co.  8  Rich.  Eq.  46,  64  Am.  Dec. 
739;  Glover  v.  Boston,  14  Gray,  282;  Wil- 
son V.  Lynn,  119  Mass.  174. 

The  plaintiff  in  error  was  endeavoring  te 
take  the  lands  of  these  railroad  companies 
for  purposes  which  are  expressly  forbidden 
by  the  Constitution. 

People  ex  rel.  Aspen,  M.  d  S.  Co.  v.  Pit- 
kin Couniy  Dist.  Ct.  11  Colo.  155,  17  Pac. 
298;  Lewis,  Em.  Dom.  §  206,  p.  284;  Atty, 
Gen,  V.  Eau  Claire,  37  Wis.  400;  Sadler  v. 
Lang  ham,  34  Ala.  311;  Harding  v.  Good- 
left,  3  Yerg.  41,  24  Am.  Rep.  546. 

If  the  petitioner  could  not,  under  the 
Constitution  of  the  state,  condemn  for  power 
purposes,  or  for  any  purpose  not  named  in 
I  14,  article  2,  it  cannot  legalize  illegal  acte 
by  appending  thereto,  or  connecting  there- 
with, some  of  the  purposes  within  the  Con- 
stitution. 

Re  Metropolitan  Elev.  R.  Co.  12  N.  Y. 
Supp.  506;  Weckler  v.  Chicago,  61  111.  142; 
Howe  V.  Norman,  13  R.  I.  488;  Schmidt  v. 
Densmore,  42  Mo.  225. 

Plaintiff  in  error  cannot  condemn  the 
lands  described  in  ite  petition  for  a  reser- 
voir, for  the  reason  that  these  lands  are  sit- 
uated in  a  forest  reserve  of  the  United 
States,  set  apart  by  a  special  act  of  Con- 
gress, and  it  is  not  shown  that  plaintiff  in 
error  has  any  right,  by  virtue  of  compli- 
ance with  the  acte  of  (Jongress,  to  go  upon 
this  land  and  appropriate  it  for  a  reservoir. 

Yosemite  Park  Case,  28  Land  Dec.  474; 
/^^  Marr,  25  Land  Dec.  344 ;  Nippel  v.  Fork- 
er,  26  Colo.  74,  56  Pac.  679;  Re  Sinclair, 
18  Land  Dec.  573. 

Even  if  the  contract  of  sale  to  the  Colo- 
rado &  Southern  Railway  Company  by  the 
other  railway  corporations  was  illegal  and 
void  by  statute,  ite  illegality  can  only  be 
questioned  in  a  suit  upon  the  contract,  or 
where  the  contract  is  directly  involved,  and 
such  illegality  cannot  be  set  up  by  an  out- 
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side  party  in  a  proceeding  where  the  trans- 
action is  only  collaterally  involved. 

6  Thoiup.  Corp.  §  6030;  xVetr  Orleans,  M. 
dc  T.  R.  Co.  V.  Ellerman,  105  U.  S.  166,  26 
L.  ed.  1015;  Union  Xat.  Bank  v.  Matthews, 
98  U.  S.  021.  25  L.  ed.  188;  Chicago,  B.  d 
Q.  R.  Co.  V.  Lewis,  53  Iowa,  113,  4  N.  W. 
842;  Xatoma  Water  d  Min.  Co,  v.  Clarkin, 
14  Cal.  544;  Taylor,  Priv.  Corp.  §§  281, 
2D7,  303;  Long  v.  Georgia  P.  R.  Co.  91  Ala. 
620,  8  So.  706;  CoweU  v.  Colorado  Springs 
Co.  100  U.  S.  55,  25  L.  ed.  547 ;  Union  Gold 
Min.  Co.  v.  Rocky  Mountain  Nat.  Bank,  1 
Colo.  531;  Barnes  v.  Suddard,  117  111.  239, 
7  N.  E.  477 ;  New  England  R.  Co.  v.  Central 
R.  d  Electric  Co.  69  Conn.  47,  36  Atl.  1061. 

This  proceeding  cannot  be  converted  into 
an  action  to  quiet  title;  nor  will  the  court 
permit  a  party  seeking  to  exercise  the  right 
of  eminent  domain  to  drag  another  into 
court  as  a  defendant,  and  then  say  that 
such  defendant  has  no  title  or  interest  in 
the  property  sought  to  be  condemned. 

Colorado  M.  R.  Co.  v.  Croman,  16  Colo. 
381,  27  Pac.  256;  Knoth  v.  Barclay,  8  Colo. 
300,  6  Pac.  924. 

If  a  party  has  no  interests  in  the  prem- 
ises the  court  has  no  authority  to  make 
any  order,  so  far  as  he  is  concerned,  except 
to  dismiss  the  case. 

Colorado  Midland  R.  Co.  v.  Ruedi,  2  Colo. 
App.  202,  29  Pac.  1034;  Milwaukee  d  N.  R. 
Co.  v.  Strange,  03  Wis.  180,  23  N.  W.  432; 
Re  Yonk^rs,  117  N.  Y.  564,  23  N.  E.  661; 
Olean  v.  Steyner,  135  N.  Y.  341,  17  L.  R. 
A.  640,  32  N.  E.  9. 

Messrs.  Norman  M.  Campbell  and 
Charles  C.  Post,  Attorney  General,  for 
the  State,  intervener; 

The  state  is  a  proper  party. 

Central  d  G.  R.  Co.  v.  People,  5  Colo.  42; 
Hutchinson  v.  McLaughlin,  15  Colo.  492,  11 
L.  R.  A.  287,  25  Pac.  317. 

By  failure  of  the  Denver,  Leadville,  & 
Gunnison  Railway  Company  and  the  Den- 
ver, Cripple  Creek,  &  Southwestern  Railway 
Company  to  commence  work  on  their  sur- 
veyed lines  within  tw^o  years  after  filing, 
both  lost  all  right  and  title  to  the  right  of 
way  by  noncompliance  with  the  state  law 
of  1889. 

The  consolidation,  or  attempted  consolida- 
tion, of  these  two  companies  with  the  Colo- 
rado &  Southern  was  and  is  directly  in  vio- 
lation of  the  constitutional  prohibition. 

The  forfeiture  of  a  franchise  by  reason  of 
either  one  of  these  acts  is  absolute,  under 
the  statute  and  the  Constitution,  and,  in 
such  a  case,  the  state  cannot  waive  the  for- 
feiture, even  if  it  so  desires;  certainly  not 
where  the  rights  of  third  parties  are  con- 
cerned. 

Chicago  City  R.  Co.  v.  People,  73  111.  541 ; 
State  V.  Old  Town  Bridge  Corp.  85  Me.  17, 
26  Atl.  947;  People  v.  Manhattan  Co,  9 
Wend.  351 ;  Elliott,  Priv.  Corp.  |  52. 

All  corporations,  whether  foreign  or  state, 
must  obey  the  law  of  the  state  in  which  they 
are  incorporated  or  do  business. 

Louisville  d  N.  R.  Co.  v.  Kentucky,  183 
U.  S.  503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep. 
95;  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
60  L.  R.  A. 


77;  Davidson  v.  New  Orleans,  96  U.  S.  97^ 
24  L.  ed.  616;  Stone  v.  Farmers'  Loan  d  'I\ 
Co.  116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct. 
Rep.  334,  388,  1191. 

Intervention  is  the  proper  proceeding. 

Morey  v.  Lett,  18  Colo.  128,  31  Pac.  857 ; 
Pom.  Rem.  &  Rem.  Rights,  2d  ed.  §  411; 
Stoddard  v.  Benton,  6  Colo.  512;  Wheeler  v. 
Northern  Colorado  Irrig.  Co.  9  Colo.  248,  11 
Pac.  103;  Stockton  v.  Central  R.  Co.  50  N. 
J.  Eq.  52,  17  L.  R.  A.  108,  24  Atl.  964; 
Atty.  Gen.  v.  Chicago  d  N.  W.  R.  Co.  3& 
Wis.  524. 

Oabbert,  J.,  delivered  the  opinion  of  the 
court: 

Counsel  for  respondents  present  two  prop- 
ositions which  go  directly  to  the  authority 
of  petitioner  to  condemn  the  lands  in  ques- 
tion, and  we  shall,  therefore,  consider  these 
matters  first.  The  power  of  the  petitioner 
to  condemn  is  challenged  upon  the  ground 
that,  under  the  Constitution  of  the  state,  it 
cannot  take  lands  for  a  reservoir  site  for  all 
the  purposes  mentioned  in  its  articles  of  in- 
corporation, and  the  joinder  of  nonpermissi- 
ble  purposes  with  those  which  are  permissi- 
ble deprives  petitioner  of  the  right  to  con- 
demn for  any.  Section  14,  art.  2,  of  the 
Constitution,  provides  "that  private  proper- 
ty shall  not  be  taken  for  private  use  .  .  . 
except  for  reservoirs  .  .  .  for  agricul- 
tural, mining,  milling,  domestic,  or  sanitai-y 
purposes."  The  articles  of  incorporation  of 
petitioner  recite  that  its  objects  and  pur- 
poses are  "to  procure  .  .  .  reservoirs 
.  .  .  for  the  storage  and  use  of  water  for 
power,  irrigation,  mining,  milling,  manufac- 
turing, and  other  beneficial  uses  and  pur- 
poses." According  to  the  petition,  petition- 
er seeks  to  condemn  for  the  purposes  men- 
tioned in  its  articles  of  incorporation,  and  it- 
is  therefore  urged  that  petitioner  is  seeking 
to  utilize  the  proposed  reservoir  site  for 
"power,"  "manufacturing,"  and  "other  bene- 
ficial uses  and  purposes,"  which,  it  is  said, 
are  not  uses  recognized  by  the  Constitution 
for  which  a  reservoir  site  may  be  con- 
demned. This  view  is  not  tenable.  The 
Constitution  does  provide  that  a  reservoir 
site  may  be  taken  for  milling  purposes,  and 
the  term  "milling,"  as  employed  in  the  Con- 
stitution, is  synonymous  with  "manufactur- 
ing." Lamborn  v.  Bell,  18  Colo.  346,  20  L. 
R.  A.  241,  32  Pac.  989.  The  word  "power," 
as  used  in  the  articles  of  incorporation  and 
petition,  clearly  means  a  manufactured  prod- 
uct.— the  produce  of  a  manufacturing  es- 
tablishment. No  use  is  suggested  which, 
under  "other  beneficial  uses  and  purposes," 
would  not  directly  or  indirectly  be  associ- 
ated or  connected  with  one  or  more  of  the 
uses  for  which  a  reservoir  site  may  be  tak- 
en, according  to  the  express  terms  of  the 
provisions  of  the  Constitution  under  consid- 
eration. We  conclude,  therefore,  that  no^ 
purposes  are  claimed  different  from  those 
embraced  within  the  provisions  of  the  Con- 
stitution, if  the  purposes  therein  mentioned 
had  been  specified  in  the  articles  of  incor- 
poration, and  nothing  more. 

The  next  point  urged  against  the  author- 
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ity  of  petitioner  to  condemn  is  based  upon 
the  ground  that  the  reservoir  site  is  witnin 
the  limits  of  a  forest  reserve  of  the  United 
States,  and  it  is  therefore  urged  that,  in  the 
absence  of  a  showing  by  petitioner  of  a  com- 
pliance with  the  law  relative  to  the  location 
of  reservoir  sites  on  such  reserves,  it  cannot 
take  the  lands  in  question.  This  proposi- 
tion is  not  unlike  the  one  raised  in  Union  P. 
R.  Co.  v.  Colorado  Postal  Teleg,  Cable  Co, 
(Colo.)  69  Pac.  564,  where  it  was  urged 
that  the  telegraph  company  could  not  con- 
demn a  right  of  way  over  lands  extending 
through  incorporated  towns  in  the  absence 
of  a  showing  that  it  had  obtained  leave 
from  the  municipal  authorities  to  erect  its 
line  along  the  streets  and  alleys  of  such 
towns.  It  was  decided  that  the  question 
was  one  which  did  not  concern  the  railroad 
company.  The  fact  that  petitioner  may  not 
have  leave  from  the  government  to  maintain 
a  reservoir  site  upon  a  forest  reserve,  if  such 
leave  is  necessary,  or  has  not  complied  with 
the  law  in  this  respect,  if  such  is  the  case, 
may  affect  the  ability  of  petitioner  to  enjoy 
the  lands  sought  to  be  condemned,  but  does 
not  affect  its  power  to  condemn  such  lands 
as  against  the  respondents.  They  cannot 
raise  a  question  which  does  not  concern 
them,  or  which  resta  solely  between  the  peti- 
tioner and  the  government.  A  further 
ground  is  also  urged  on  behalf  of  respond- 
ents against  the  authority  of  petitioner  to 
exercise  the  right  of  eminent  domain,  which 
will  be  noticed  later. 

We  shall  now  consider  the  propositions 
urged  on  behalf  of  counsel  for  petitioner  in 
support  of  their  contention  that  the  judg- 
ment of  the  court  below  should  be  reversed. 
The  trial  court  determined  that  property 
held  for  a  public  use  could  not  be  taken,  un- 
der the  exercise  of  the  power  of  eminent  do- 
main, when  such  taking  entirely  prevented 
its  use  for  the  public  purposes  to  which  it 
was  devoted.  This  conclusion,  it  is  claimed, 
is  erroneous,  for  the  reason,  as  we  under- 
stand the  argument  of  counsel,  that  corpo- 
rate property  devoted  to  a  public  use  is  sub- 
ject to  condemnation  the  same  as  private 
property  of-  individuals,  and  may  be  taken 
for  a  different  public  use,  even  though  such 
taking  would  render  it  impossible  for  the 
party  from  whom  taken  to  in  any  manner 
utilize  it  for  the  purpose  to  which  it  was  de- 
voted, provided  the  requisite  degree  of  ne- 
cessity for  the  second  taking  be  shown  to 
exist,  or  where  the  party  from  whom  taken 
can  secure  other  property  equally  available. 
In  support  of  this  proposition  we  are  re- 
ferred to  §  8,  art.  15,  of  the  Constitution, 
which  provides:  "The  right  of  eminent  do- 
main shall  never  be  abridged,  nor  so  con- 
strued as  to  prevent  the  general  assembly 
from  taking  the  property  and  franchises  of 
incorporated  companies  and  subjecting  them 
to  public  use  the  same  as  the  property  of 
individuals."  It  is  unnecessary  to  attempt 
an  analysis  of  this  constitutional  provision, 
— whether  or  not  it  is  self-executing,  or  the 
legislature  has  provided  laws  by  which  its 
provisions  may  be  enforced, — further  than 
to  say  that  neither  the  constitutional  pro- 
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vision  referred  to,  nor  any  statute  to  which 
our  attention  has  been  directed,  changes  or 
modifies  the  general  rule  that  property  al- 
ready devoted  to  a  public  use  cannot  be  tak- 
en for  another  in  such  manner  or  to  such  an 
extent  that  the  use  to  which  it  is  devoted 
will  be  wholly  defeated  or  superseded,  unless 
the  power  to  so  take  be  granted  expressly 
or  by  necessary  implication  {Cincinnati,  8f. 
d  C,  R.  Co.  v.  Relle  Centre,  48  Ohio  St.  273, 
27  N.  E.  464;  Seymour  v.  Jeffei'sonville,  J/. 
d  L  R.  Co.  126  Ind.  466,  26  N.  E.  188;  Lake 
Erie  d  W.  R.  Co.  v.  Seneca  County,  57  Fed, 
945;  Little  Miami  R.  Co.  v.  Dayton,  23  Ohio 
St.  510),  except  it  may  be  in  cases  where  a 
public  exigency  requires  that  it  be  taken. 
If  the  property  sought  to  be  condemned  is 
already  devoted  to  railroad  purposes,  then 
the  facts  which  we  consider  as  established 
by  the  recoixi,  or  as  claimed  to  exist  by 
counsel,  do  not  authorize  the  petitioner  to 
take  the  property  of  the  respondents.  As 
we  understand  the  record,  the  property  to 
be  condemned  is  claimed  as  a  right  of  way 
for  railroad  purposes  by  the  Colorado  South- 
ern and  Rio  Grande  companies,  or  at  least 
wholly  includes  lands  which  these  companies 
claim  for  such  purposes;  and  that  it  is  the 
intention  of  petitioner  to  utilize  those  lands 
by  the  construction  and  maintenance  of  a 
dam  and  reservoir,  which  will  submerge 
them  for  a  distance  of  7  or  8  miles.  It  is 
claimed  that  the  railroad  companies  can 
build  a  line  of  railroad  around  the  proposed 
reservoir  site  at  some  additional  cost,  which 
will  be  equally  as  good  as  one  constructed 
over  their  present  rights  of  way;  that  the 
necessity  of  the  reservoir  company  to  such 
site  is  absolute,  because  it  must  take  the 
bed  of  the  stream  or  abandon  its  enterprise. 
Conceding  that  petitioner  has  the  right,  un- 
der the  laws  of  the  state,  to  ordinarily  ex- 
erci.se  the  right  of  eminent  domain  in  ac- 
quiring property  held  for  railroad  purposes, 
no  statute  is  pointed  out  which  would  au- 
thorize it  to  take  such  property  to  an  ex- 
tent which  would  totally  deprive  the  rail- 
road companies  of  its  use.  No  public  exi- 
gency is  shown  to  exist  of  a  character  which 
demands  the  location  of  a  reservoir  site  at 
the  point  selected  by  petitioner.  It  may  be 
true  that  the  site  thus  selected  is  conven- 
ient, or  it  may  even  be  true  that  it  is  the 
only  available  one  on  the  stream;  but  that 
is  a  matter  which  affects  the  rights  of  peti- 
tioner, and  not  the  public.  It  is  not  claimed 
that,  in  order  to  serve  the  needs  of  any 
community,  it  is  necessary  that  the  reser- 
voir site  be  located  at  this  particular  point, 
or  in  fact  at  any.  While  it  may  be  true 
that  the  enterprise  of  petitioner  is  public  in 
its  nature,  the  public  necessity  which  must 
be  shown  to  exist  before  it  can  entirely  de- 
prive respondents  of  their  lands  is  the  ne- 
cessity of  the  public  to  be  in  some  manner 
served  by  the  projected  enterprise,  and  not 
the  necessities  of  the  projector,  in  order  to 
make  such  enterprise  a  success.  So  far  as 
the  authority  to  exercise  the  right  of  emi- 
nent domain  for  public  uses  is  concerned, 
it  is  based  upon  the  theory  that  the  proper- 
ty granted  the  subject  is  upon  the  condition 
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that  it  may  be  retaken  to  serve  the  necessi- 
ties of  the  sovereign  power  (Mills,  Em.  Dom. 
§  1;  United  States  v.  Jones,  109  U.  S.  613, 
27  L.  ed.  1015,  3  Sup.  Ct.  Rep.  346),  and  to 
this  end  agencies  created  by  the  state,  the 
purpose  of  which  is  to  serve  the  public,  may 
exercise  this  right.  Where,  however,  land 
is  already  devoted  to  a  public  use,  it  would 
be  wholly  unreasonable  to  permit  it  to  be 
taken  for  another  public  use  which  would 
nullify  and  defeat  the  one  to  which  it  is  al- 
ready devoted,  except  in  cases  where  the 
overwhelming  necessities  of  the  public  were 
such  that,  in  order  to  serve  their  needs,  or 
supply  their  necessities,  the  taking  of  such 
property  became  necessaiy.  Unless  so  lim- 
ited, no  rule  governing  the  rights  of  those 
engaged  in  conducting  a  business  for  the 
benent  of  the  public  could  be  formulated 
which  would  anord  them  protection  against 
others  desiring  to  also  engage  in  the  trans- 
action of  a  public  business.  While  corpora- 
tions engaged  in  business  of  a  nature  which 
requires  Siem  to  serve  the  public  are 
said  to  be  public  corporations,  they  are,  in 
fact,  but  private  enterprises,  inaugurated 
for  the  benefit  of  their  stockholders;  and  if 
one  such  corporation  may  take  the  property 
of  another  so  as  to  deprive  the  latter  of  the 
use  to  which  it  is  devoted,  except  public  ne- 
cessity demands  such  taking,  there  would  be 
no  reasonable  limit  to  the  conditions  under 
which  tiie  power  of  eminent  domain  might 
be  exercised.  Without  the  limitation  sug- 
gested, the  most  absurd  results  could  follow. 
The  second  might  take  from  the  first,  others 
lake  from  the  latter,  and  the  first  turn 
about  and  retake,  and  thus  the  process  go 
on  ad  infinitum,  hake  Erie  d  W.  R.  Go.  v. 
Sefieca  County,  57  Fed.  945.  The  taking  of 
property  already  devoted  to  a  public  use  to 
an  extent  which  wholly  defeats  such  use, 
for  another  public  use,  cannot  be  justified 
when  it  would  merely  result  in  a  change  of 
ownership,  without  in  any  manner  tending 
to  meet  or  serve  the  exigencies  of  public 
needs,  or  where  the  change  of  ownership 
would  become  a  mere  matter  of  private  con- 
cern. Chicago  d  N.  W,  R.  Co.  v.  Chicago  d 
E.  R.  Co.  112  111.  589.  In  the  circumstances 
of  this  case  neither  comparative  convenience, 
benefits,  nor  cost  to  the  respective  parties 
can  be  taken  into  consideration. 

The  next  point  urged  is  that  the  Colorado 
Southern  has  no  interest  in  the  property  in 
dispute  as  a  right  of  way  for  railroad  pur- 
poses. In  support  of  this  contention  two 
propositions  are  urged:  (1)  That  parallel 
and  competing  lines  of  railroad  cannot  be 
consolidated  under  the  Ck)nstitution  and 
laws  of  this  state;  and  (2)  that  neither  the 
Colorado  Southern  nor  its  grantors  have 
complied  with  the  law  of  the  United  States 
relative  to  the  steps  which  must  be  taken 
in  order  to  hold  a  right  of  way  for  railroad 
purposes  obtained  from  the  general  govern- 
ment, and  that  a  failure  on  the  part  of  the 
grantors  of  the  Colorado  Southern  to  com- 
ply with  the  law  of  the  state  with  respect 
to  the  construction  of  railroads  by  corpora- 
tions organized  under  the  laws  of  this  state 
resulted  in  a  dissolution  of  their  corporate 
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existence  before  the  Colorado  Southern  pur- 
chased such  right  of  wa^  from  those  compa- 
nies.   We  do  not  deem  it  necessary  to  state 
the  facts  upon  which  these  claims  are  based. 
It  is  averred  in  the  petition  that  the  Rio 
(rrande    company    owns    a    right    of    way 
through  the  lands  which  it  is  intended  to 
include  in  the  reservoir  site,  and  that  the 
Leadville,    Cripple    Creek,    and     Colorado 
Southern  companies  each  claim  an  interest 
in  the  property  sought  to  be  condemned,  the 
nature  and   extent  of  which   is   unknown. 
These  several  parties  are  made  respondents. 
The  prayer  is  to  the  effect  that  the  right 
and  interest  of  the  several  respondents  be 
assessed  according  to  the  statute;  for  a  de- 
cree that  petitioner  have  the  right  to  appro- 
priate and  occupy  the  premises  for  a  reser- 
voir site;  and  that  the  compensation  of  re- 
spondents and  each  of  them  be  fixed,  when 
ascertained.    One  whose  rights  are  not  in- 
juriously affected  cannot  complain  that  a 
corporation  has  acted  in  excess  of  its  pow- 
ers, or  without  warrant  of  law.     6  Thomp. 
Corp.  §  6030;  Taylor,  Priv.  Corp.  3d  ed.  § 
281;  Neio  Orlea^is  d  M.  T.  R.  Co.  v.  EHer- 
man,  105  U.  S.  166,  26  L.  ed.  1015;   tHeu: 
England  R.  Co.  v.  Central  R.  d  Electric  Co. 
69  Conn.   47,  36  Atl.   1061.    The  ultimate 
object  of  this  action,  so  far  as  petitioner  is 
concerned,  is  to  acquire  the  title  of  respond- 
ents in  the  right  or  rights  of  way  through 
the  reservoir  site.    Petitioner  has  no  inter- 
est in  these  premises.    In  compliance  with 
the  statute,  it  has  made  all  claimants  to  any 
interest  in  them  parties  respondent  in  order 
that  they  may  have  an  opportunity  to  es- 
tablish the  damages  which  tney  will  sustain 
by  taking  the  land  in  question.     It  is  whol- 
ly immaterial  to  petitioner  what  the  respect- 
ive interests  of  these  parties  may  be.    If 
the  law  under  which  these  rishts  were  ac- 
quired by  the  respondents  has  been  violated, 
or  not  complied  with,  certainly  no  rights  of 
petitioner  have  thereby  been   invaded,^  be- 
cause at  no  time  has  it  had  any  interest  to 
be  affected.     It  cannot  assume  the  inconsist- 
ent positions  of  conceding,  by  commencing 
an  action  to  condemn,  that  it  has  no  interest 
in  the  premises  in  dispute,  and  then,  after 
bringing  in   the  parties  whom   it  says  do 
own,  or  claim  to  own,  some  interest,  assert 
that  they  have  none.     Its  right  to  condemn 
depends  primarily  upon  the  fact  ttiat  the 
land  thus  sought  to  be  taken  belongs  to  an- 
other.    Colorado  M.  R.  Co.  v.  Croman,  16 
Colo.  381,  27  Pac.  256.     It  must  pay  for  the 
land  taken.     As  to  which  respondent  may 
be  the  owner  of  such  land,  tne  petitioner 
has  no  interest,  further  than  to  bring  before 
the   court  those   claiming   an   interest.     If 
any  dispute  exists  between  these  parties  as 
to  which  may  be  the  owner,  that  is  a  mat- 
ter which  they  must  settle  between  them- 
selves. ^  When  the  damages  are  assessed  for 
taking  the  disputed   premises,  if   the  case 
reaches  that  stage,  the  amount  which  must 
be  paid  on  this  account  can  be  turned  into 
the  registry  of  the  court  by  the  petitioner, 
and  the  parties  who  claim  to  be  entitled  to 
it  can  have  that  matter  adjudicated.     Peti- 
tioner cannot  convert  the  action  into  one  to 
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quiet  title  or  forfeit  corporate  or  {property 
rights.  So  fax  as  it  is  concerned,  it  must 
remain  an  action  to  condemn,  and  no  issue 
can  be  injected  into  the  case  by  it  which 
will  change  its  character  in  this  respect. 
Colorado  M.  R,  Co.  v.  Croman,  16  Colo.  381, 
27  Pac.  266.  Many  authorities  are  cited  by 
counsel  in  support  of  the  propositions  just 
considered,  but  they  are  not  in  point.  They 
were  cases  brought  either  directly  for  the 
purpose  of  testing  such  questions,  or  to  for- 
feit corporate  rights,  or  where  the  authority 
of  a  corporation  seeking  to  exercise  the  pow- 
er of  eminent  domain  was  challenged. 

In  this  connection  we  shall  dispose  of  the 
petition  of  intervention.  Since  the  cause 
was  brought  here,  the  people,  through  the 
attorney  general,  have  nled  a  petition,  and 
ask  to  be  permitted  to  intervene.  In  this 
petition  facts  are  alleged  from  which  it  is 
claimed  the  conclusion  can  be  deduced  that 
the  railroad  companies  have  no  interest  in 
the  premises  embraced  in  the  proposed  res- 
ervoir site.  The  evident  purpose  and  ob- 
ject of  the  intervention  is  to  forfeit  the  cor- 
porate rights  and  franchises  of  the  respond- 
ent railroad  companies  in  the  premises 
soiight  to  be  taken.  The  Leadville,  Cripple 
Creek,  and  Colorado  Southern  companies 
move  to  strike  this  petition  from  the  files. 
We  are  cited  to  decisions  of  this  court  where 
parties  have  been  permitted  to  intervene  in 
condemnation  proceedings.  In  those  cases 
the  interveners. were  interested  in  the  sub- 
ject-matter of  controversy.  No  such  inter- 
est is  exhibited  by  the  people  in  this  in- 
stance. They  have  no  claim  whatever  to 
any  part  of  the  premises  sought  to  be  con- 
demned, and  are  entitled  to  no  damages 
which  may  be  awarded.  It  is  only  parties 
who  have  an  interest  in  the  subject-matter 
of  dispute  between  litigants  who  are  enti- 
tled to  intervene.  Aside  from  these  oonsid- 
erations,  an  intervention  cannot  be  permit- 
ted when  the  result  would  be  to  change  the 
entire  character  of  the  action, — as  in  this 
instance,  from  proceedings  in  condemnation 
to  that  of  quo  warranto.  Cases  are  cited 
from  this  and  other  courts  where  language 
has  been  employed  to  the  efiPlect  that  the 
sovereignty  conferring  a  franchise  may  at 
any  time  and  in  its  own  appointed  way  and 
form  inquire  into  the  manner  in  which  the 
franchise  granted  is  used.  Those  cases, 
however,  were  where  the  court  had  under 
consideration  the  method  provided  for  di- 
rect proceedings  in  quo  warranto,  and  have 
no  application  whatever  to  the  case  at  bar, 
in  view  of  the  fact  that  it  is  a  condemnation 
proceeding  pure  and  simple,  and  cannot  be 
converted  into  one  of  an  entirely  different 
character  and  nature,  which  would  elimi- 
nate that  feature  as  between  petitioner  and 
either  of  the  respondents. 

At  the  oral  argument  it  was  suggested 
that  the  Colorado  Southern  could  not  suc- 
cessfully object  to  the  condemnation  of  the 
right  of  way  in  question,  for  the  reason  that 
it  has  never  been  used  for  railroad  purposes. 
The  trial  judge  found  that  at  the  time  the 
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petition  in  condemnation  was  filed  the  Colo- 
rado Southern  "waa  in  possession  of  the 
premises  sought  to  be  taken,  and  had  con- 
structed thereon,  and  had  in  operation,  a 
line  of  railroad,"  and  concluded  ''the  lands 
so  occupied  and  used  were  by  such  occupa- 
tion and  use  devoted  to  public  purposes." 
This  finding  and  conclusion  are  not  support- 
ed by  the  evidence,  in  the  circumstances  of 
this  case.  It  appears  from  the  pleadings 
and  evidence  and  the  claims  of  the  respect- 
ive parties  that  the  predecessor  in  interest 
of  the  Rio  Grande  company  made  claim  to 
this  right  of  way  about  1883,  and  subse- 
quently constructed  a  railroad  grade  there- 
on. According  to  the  answer  of  the  re- 
spondents the  Leadville,  Cripple  Creek,  and 
Colorado  Southern  companies,  the  Leadville 
company,  about  1880,  made  claim  to  the 
same  right  of  way ;  that  by  virtue  of  an  act 
of  Congress  passed  in  1896  the  Cripple  Creek 
company  claims  to  have  ac<}uired  this  right 
of  way,  or  an  interest  therein ;  and  that  the 
Colorado  Southern,  organized  in  1898,  pur- 
chased from  the  Leadville  and  Cripple  Creek 
companies  their  rights  therein.  Neither  of 
the  railroads,  except  the  predecessor  of  the 
Rio  Grande  company,  ever  did  any  work  in 
the  way  of  gra<ling  or  constructing  a  road 
on  this  right  of  way  until  in  September, 
1809,  at  which  time  the  Colorado  Southern 
did  lay  rails  and  ties  substantially  or  par- 
tially on  the  old  grade  belonging  to  the  Rio 
Grande  company,  and  through  the  lands 
embraced  in  the  reservoir  site.  The  petition 
in  condemnation  was  filed  in  November, 
1899.  It  does  not  appear  that  the  Colorado 
Southern  at  this  time  was  using  the  line 
constructed,  or  ever  intended  to  use  it,  for 
railroad  purposes.  No  claim  is  made  that 
trains  were  nm  over  such  road  for  the  pur- 
poses of  trafilc,  or  that  it  is  the  intention 
of  the  company  ta  utilize  this  track  for  such 
purposes,  or  to  extend  its  line  of  road  be- 
yond the  point  reached  about  the  time  these 
condemnation  proceedings  were  instituted 
and  heard  below.  In  short,  so  far  as  ad- 
vised from  the  present  record,  the  laying  of 
the  rails  and  ties  upon  the  right  of  way 
through  the  reservoir  site  appears  to  have 
been  for  the  one  purpose  of  merely  showing 
the  existence  of  a  railroad  at  this  point  by 
putting  in  place  the  materials  from  which 
a  railroad  is  usually  constructed.  We  have 
said  that  property  already  devoted  to  a  pub- 
lic use  cannot  be  taken  under  the  exercise 
of  the  power  of  eminent  domain  to  an  ex- 
tent which  will  wholly  defeat  or  supersede 
that  use ;  but  land  which  is  not  employed  in, 
or  needed  for,  such  use  is  not  within  the 
reason  or  operation  of  this  rule.  Oinoin- 
nati,  S.  d  C,  R.  Co.  v.  Belle  Centre,  48  Ohio 
St.  273,  27  N.  E.  464.  Corporations  like 
railroad  companies  are  organized  for  the 
transaction  of  public  business,  and  to  fur- 
ther this  end  it  is  the  policy  of  the  national 
and  state  governments  to  permit  them  to 
acquire  rights  of  way  over  the  public  do- 
main. Such  rights,  however,  cannot  be  held 
indefinitely.    They    must,    within    a    rea- 
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Bonable  time,  be  subjected  to  the  use  for 
which  they  were  granted.  The  general  gov- 
ernment, as  well  as  this  state,  has  provided 
laws  which  are  intended  to  require  railroad 
companies  to  complete  their  lines  of  road 
over  a  designated  way  within  a  definite  pe- 
riod; otherwise  the  rights  in  the  right  of 
way  to  the  incompleted  part  of  the  road 
shall  revert  or  be  forfeited.  We  refer  to 
these,  not  for  the  purpose  of  establishing  a 
forfeiture,  but  as  indicating  an  intent  on 
the  part  of  Congress  and  the  legislature  of 
the  state  to  prevent  railroad  companies 
from  indefinitely  holding  a  right  of  way  to 
the  exclusion  of  others  who  may  desire  to 
appropriate  it  to  some  other  use.  For  some- 
thing like  sixteen  years  the  right  of  way  in 
question  has  been  held  by  different  compa- 
nies for  railroad  purposes.  During  all  that 
period  it  does  not  appear  that  it  has  ever 
actually  been  devoted  to  any  such  use.  The 
fact  that  ties  and  rails  were  laid  by  the 
Colorado  Southern  a  short  time  prior  to  the 
commencement  of  these  proceedings  is  not 
sufficient  to  show  conclusively,  or  even 
prima  facie,  after  the  lapse  of  so  many 
years,  that  it  is  the  bona  fide  intention  of 
the  company  to  construct  or  maintain  a 
railroad  over  this  right  of  way.  True,  the 
Colorado  Southern  had  not  been  in  existence 
a  year  at  the  time  it  did  this  work,  but  that 
is  immaterial,  in  view  of  the  fact  that  its 
rights  to  such  right  of  way  were  acquired 
from  other  companies,  which  never  made 
any  attempt  to  construct  a  railroad  over  it. 
The  mere  laying  of  rails,  in  the  absence  of  a 
showing  of  a  bona  fide  purpose  to  construct 
and  maintain  a  railroad,  is  of  no  avail.  The 
right  of  way  must  actually  be  devoted  to,  or 
needed  for,  railroad  purposes,  and  the  out- 
ward semblance  of  the  existence  of  a  road 
which  is  not  used  is  of  no  more  avail  than 
if  none  had  been  constructed. 

The  further  point  is  made  by  the  respond- 
ent railroad  companies  that  petitioner  has 
no  power  to  condemn  the  right  of  way,  be- 
cause it  is  only  a  private  corporation,  and 
that  a  corporation  of  this  character  cannot 
condemn  lands  held  for  a  public  purpose. 
Whether  petitioner  is  a  public  or  private 
corporation  is  immaterial.  As  a  private 
corporation,  it  is  authorized,  under  the  Con- 
stitution, as  we  have  already  pointed  out, 
to  condemn  lands  for  a  reservoir  site.  By 
the  provisions  of  S  1716,  1  Mills's  Anno. 
Stat.,  it  is  provided  that  under  the  act  of 
eminent  domain  private  property  may  be 
taken  for  private  use  for  reservoirs  for  agri- 
cultural, mining,  milling,  domestic,  or  sani- 
tary purposes.  Property  held  by  a  public 
corporation,  which  is  not  devoted  to  or  need- 
ed for  a  public  use,  is  as  much  private  prop- 
erty as  though  held  by  an  individual. 
Hence  it  follows  that,  if  the  right  of  way  is 
neither  used  nor  needed  for  railroad  pur- 
poses, it  is  private  property,  and  petitioner, 
though  a  private  corporation,  may,  under 
the  provisions  of  the  law  on  the  subject  of 
eminent  domain,  condemn  for  the  purposes 
for  which  it  is  sought  to  be  taken. 
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On  behalf  of  the  respondents,  the  Lead- 
ville,  Cripple  Creek,  and  Colorado  Southern 
companies,  a  motion  to  dismiss  wajs  filed  in 
this  court,  based  upon  the  ground  that  it  is 
without  jurisdiction  to  hear  or  determine 
this*  case  on  error.  No  brief  has  been  filed 
in  support  of  this  motion,  but  at  oral  argu- 
ment it  was  suggested  that  final  judgment 
had  never  been  entered  in  the  court  below. 
The  effect  of  the  judgment  rendered  was  to 
deny  the  right  of  petitioner  to  take  the 
premises  by  condemnation  proceedings. 
This  was  determined  on  the  issues  made  by 
the  pleadings,  and  the  testimony  introduced 
by  the  respective  parties  at  the  time  when  a 
motion  which  had  been  interposed  by  peti- 
tioner for  the  appointment  of  commission- 
ers, and  the  motion  of  respondents  to  dis- 
miss, were  heard,  and  was  a  final  judgment, 
because  it  denied  the  right  of  petitioner  to 
condemn,  and  effectually  settled  the  rights 
of  the  res^>ective  parties,  so  far  as  the  pro- 
ceedings in  condemnation  were  concerned. 
The  motion  to  strike  the  petition  of  inter- 
vention is  sustained,  and  the  motion  to  dis- 
miss denied. 

The  judgynent  of  the  trial  court  is  re- 
versedy  and  the  cause  remanded  for  further 
proceedings  not  in  conflict  with  the  views 
expressed,  as  though  no  trial  had  been  had. 

Campbell,  Ch.  J.,  not  participating. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down 
July  5,  1902 ; 

Per  Curiam  t 

In  determining  what  the  evidence  estab- 
lishes with  respect  to  the  appropriation  or 
need  of  the  premises  in  dispute  for  railroad 
purposes,  the  record  as  a  whole  must  be  con- 
sidered. Over  three  years  elapsed  between 
the  date  the  power  company  commenced  ac- 
tual operations  in  the  way  of  constructing 
a  dam  and  the  time  when  either  of  the  re- 
spondents asserted  any  claim  or  objected  to 
such  use  of  these  premises.  During  that 
period  the  power  company  expended  many 
thousands  of  dollars  in  carrying  on  these 
operations.  These  are  important  features 
to  consider  in  determining  the  ^ood  faith  of 
the  use  and  needs  of  the  Colorado  Southern 
company.  The  question  of  whether  or  not 
there  has  been  such  an  appropriation  by 
that  company  as  will  preclude  the  power 
company  from  now  condemning  the  premises 
is  not  foreclosed.  We  have  merely  held 
that  in  the  circumstances  of  this  case  a  use 
and  need  for  railroad  purposes  have  not 
been  established,  and  these  questions  are  re- 
mitted to  the  trial  court  for  determination 
in  connection  with  such  others  as  may  be 
proper  and  in  harmony  with  the  views  ex- 
pressed in  this  and  the  principal  opinion. 
The  petition  for  rehearing  is  denied. 

Petition  for  rehearing  denied. 

Campbell,  Ch.  J.,  not  participating. 
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ILLINOIS  SUPREME  COURT. 


CHICAGO    &    ALTON    RAILWAY     COM- 
PANY, Appt., 

V. 

City  of  CARLINVILLE. 
(200  in.  314.) 

1.  The  reaiionableneiiii  of  an  ordinance 
llmitlnar  the  speed  of  trains  within 
municipal  llmltB,  passed  under  general  statu- 
tory authority,  which  merely  prescribes  the 
minimum  rate,  without  prescribing  the  details 
of  the  regulation.  Is  subject  to  review  by  the 
courts. 

2.  Tliat  an  ordinance  llmltlnor  the 
•peed  of  railroad  trains  within  the 
corporate  limits  will  prevent  the  railroad 
company  from  giving  its  passengers  the  serv- 
ice they  demand,  and  also  its  successful  com- 
petition with  rival  roads,  does  not  make  the 
ordinance  void  for  unreasonableness. 

3.  An  ordinance  Un&ltlnir  the  speed  of 
trains  to  10  miles  per  honr  within  the 
corporate  limits  Is  not  unreasonable,  where 
the  road  lies  for  a  mile  and  a  quarter  within 
such  limits,  and  crosses  four  streets,  two  of 
which  are  main  thoroughfares,  and  buildings 
located  near  the  road  obstruct,  to  a  considera- 
ble extent,  a  view  of  the  tracks  and  approach- 
ing trains,  although  the  principal  part  of  the 
buildings  of  the  municipality  are  located  to 
one  side  of  the  road. 

•4.  An  ordinance  llmltlnir  the  speed  of 
trains  on  an  Interstate  rall^vay  which 
carries  United  States  mall  to  10  miles 
an  hour  within  the  corporate  limits  of  the 
municipality,  which  is  passed  for  the  safety 
of  the  public  and  the  protection  of  life  and 
property,  is  not  void  as  Imposing  an  unrea- 
sonable restriction  upon  interstate  commerce 
and  the  speedy  transportation  of  the  mail. 

(December  16,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Third  District, 
allirming  a  judgment  of  the  Circuit  Court 
for  Macoupin  County  inflicting  a  penalty 
upon  defendant  for  violating  an  ordinance 
regulating  the  speed  of  trains  in  the  plain- 
litr  city.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

^fr.  'William  Brown,  with  Messrs. 
Patton  ic  Fatten,  for  appellant: 

What  are  reasonable  regulations,  and 
-what  are  subjects  of  the  police  powers, 
must  necessarily  be  judicial  questions. 

Toledo,  W.  d  W.  R,  Co.  v.  Jacksonville, 
«7  111.  37,  16  Am.  Rep.  611;  Lake  Vieic  v. 
Tate,  33  111.  App.  78,  Affirmed  in  130  111. 
247,  6  L.  R.  A.  268,  22  N.  E.  791 ;  2  Elliott, 
Railroads,  §  670;  Burg  v.  Chicago,  R.  I.  d 
P.  R.  Co.  90  Iowa,  106,  57  N.  W.  680;  Mey- 
ers V.  Chicago,  R.  I.  d  P.  R.  Co.  57  Iowa, 
555,  42  Am.  Rep.  50,  10  N.  VV.  896;  Evison 


Note. — For  other  cases  In  this  series  as  to 
ordinance  limiting  speed  of  railroad  trains  with- 
in municipality,  see  Grube  v.  Missouri  P.  R.  Co. 
(Mo.)  4  L.  R.  A.  776.  and  note;  Lake  View  v. 
Tate  (111.)  6  L.  R.  A.  268;  and  Evison  v.  Chi- 
cago, St.  P.  M.  ft  O.  R.  Co.  (Minn.)  11  L.  R.  A. 
434. 
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V.  Chicago,  St.  P.  M.  d  O.  R.  Co.  46  Minn. 
370,  11  L.  R.  A.  434,  48  N.  W.  6. 

Where  an  ordinance  is  questioned,  the 
burden  is  on  the  city  to  show  authority  for 
its  passage. 

BracevtUe  v.  Doheriy,  30  111.  App.  645; 
Schott  V.  People,  89  111.  196. 

The  state  may  make  reasonable  regula- 
tions to  secure  the  safety  of  passengers, 
even  on  an  interstate  train,  while  within 
its  borders.  But  it  can  do  nothing  which 
will  directly  burden  or  impede  the  inter- 
state traffic  of  the  company,  or  impair  the 
usefulness  of  its  facilities  for  such  traffic. 

Illinois  C.  R.  Co.  v.  Illinois,  163  U.  S.  142, 
41  L.  ed.  107,  16  Sup.  Ct.  Rep.  1096;  Cleve- 
land, C.  C.  d  St.  L.  R.  Co.  V.  Illinois,  177 
U.  S.  614,  44  L.  ed.  868,  20  Sup.  Ct.  Rep. 
722. 

Messrs.  'William  H.  Steward  and  A.  J. 
Dvsean,  for  appellee: 

What  the  legislature  says  may  be  done 
caimot  be  set  aside  by  the  courts  because 
they  may  deem  it  unreasonable  or  against 
sound  policy. 

Lak^  View  v.  Tate,  130  111.  247,  6  L.  R. 
A.  268,  22  N.  E.  791;  Mason  v.  Shawnee- 
town,  77  111.  633;  Hayes  v.  Michiga/n  C.  R. 
Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct. 
Rep.  369 ;  Taylor  v.  Carondelet,  22  Mo.  105 ; 
Dill.  Mun.  Corp.  4th  ed.  S§  994,  995;  North 
Chicago  City  R.  Co.  v.  Lake  View,  105  111. 
207,  44  Am.  Rep.  788;  Tudor  v.  Chicago  d 
S.  8.  Rapid  Transit  R.  Co.  154  111.  129,  39 
N.  E.  136. 

Where  a  city  council  is  authorized  by 
statute  to  pass  an  ordinance  within  certain 
fixed  limits,  its  acts,  although  discretion- 
ary, are  not  open  to  review,  and  cannot  be 
judicially  interfered  with  so  long  as  the 
council  remains  within  the  limits  of  the 
power  conferred,  unless  fraud  or  bad  faith 
of  some  sort  is  imputed  and  shown,  or  un- 
less there  has  been  a  manifest  invasion  of 
private  rights. 

Dill.  Mun.  Corp.  §  94. 

The  city  had  the  right  to  limit  the  speed 
of  the  train  to  10  miles  per  hour. 

Duggan  v.  Peoi-ia,  D.  d  E.  R.  Co.  42  111. 
App.  536;  Chicago,  B.  d  Q.  R.  Co.  v.  Hag- 
geriy,  67  111.  113;  Toledo,  P.  d  W.  R.  Co.  v. 
Deacon,  63  111.  91. 

The  presumption  is  always  in  favor  of  the 
validity  of  a  statutory  ordinance  passed  in 
pursuance  of  competent  legal  authority. 

Harmon  v.  Chicago,  140  111.  374,  29  N.  E. 
732;  People  ex  rel.  Morrison  v.  Cregier,  138 
111.  401,  28  N.  E.  812. 

The  legislature,  for  the  safety,  security, 
and  welfare  of  society,  may  control  the  acts 
of  the  governed,  even  as  to  the  time  and 
manner  of  performing  labor,  and  in  the 
manner  in  which  persons  shall  use  their 
property,  to  prevent  injury  to  others. 

Hawthorn  v.  People,  109  111.  302,  60  Am. 
Rep.  610. 

It  may  delegate  its  police  power  to  munic- 
ipal corporations. 
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Harmon  v.  Chicago,  110  111.  400,  51  Am. 
Rep.  698. 

The  police  powers  of  the  states  have  been 
reserved  to  themselves,  and  never  surren- 
dered to  the  general  government;  and  any 
local  enactment  made  to  secure  the  lives, 
health,  and  property  of  the  people  will  be 
sustained  as  a  police  regulation,  even 
though  such  legislation  may,  for  a  limited 
time  or  to  a  limited  extent,  affect  commerce 
among  the  states. 

Oibbons  v.  Ogden,  9  Wheat.  203,  6  L.  ed. 
71;  Crutchei'  v.  Kentucky,  141  U.  S.  61,  35 
L.  ed.  654.  11  Sup.  Ct.  Rep.  851;  Henning- 
ion  V.  Georgia,  163  U.  S.  299,  41  L.  ed.  166, 
16  Sup.  Ct.  Rep.  1086;  Harmon  v.  Chicago, 
140  111.  374,  29  N.  E.  732,  110  111.  401,  61 
Am.  Rep.  098. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  brought  by  the  appellee 
against  the  appellant  before  a  police  magis- 
trate to  recover  a  penalty  for  a  violation  of 
the  following  ordinance  of  the  city  of  Car- 
linville:  ''1^.  261.  No  railroad  company, 
or  conductor,  engineer,  or  other  employee  of 
such  company  managing  or  controlling  any 
locomotive  engine,  car,  or  train  upon  any 
railroad  track,  shall  run,  or  permit  to  be 
run,  within  the  limits  of  said  city,  any  pas- 
senger train  or  car  at  a  greater  rate  of 
speed  than  10  miles  per  hour,  nor  any 
freight  train  or  car  at  a  greater  rate  of 
spe^  than  6  miles  per  hour,  under  a  pen- 
alty, in  either  case,  of  not  exceeding  $25  for 
each  offense."  A  trial  was  had,  and  judg- 
ment was  rendered  affainst  the  appellant, 
from  which  it  appealed  to  the  circuit  court, 
where  a  jury  was  waived,  and  a  trial  had 
before  the  court,  which  resulted  in  a  judg- 
ment against  the  appellant  for  $5  and  costs, 
which  judgment  has  been  affirmed  by  the 
appellate  court  for  the  third  district,  and  a 
further  appeal  has  been  prosecuted  to  this 
court. 

The  appellant  objected  to  the  introduc- 
tion of  said  ordinance  in  evidence  on  two 
grounds:  First,  that  said  ordinance  was 
unreasonable,  and  therefore  void;  second, 
that  said  ordinance  is  an  unreasonable  re- 
striction upon  interstate  commerce,  and  an 
unnecessary  hindrance  to  the  speedy  carry- 
ing of  the  United  States  mail,  and  in  con- 
flict with  the  Constitution  of  the  United 
States.  The  court  overruled  said  objec- 
tions, and  admitted  the  ordinance  in  evi- 
dence, to  which  ruling  of  the  court  the  ap- 
pellant excepted,  and  nas  assigned  the  same 
as  error  in  this  court.  The  objections  will 
be  disposed  of  in  the  order  in  which  they 
were  made  and  are  here  presented. 

The  city  of  Carlinville  is  located  upon  the 
main  line  of  the  appellant's  railroad,  and  is 
about  midway  between  the  cities  of  Spring- 
field and  East  St.  Louis.  It  has  a  popula- 
tion of  about  3,600,  and  is  the  county  seat 
of  Macoupin  county.  The  tracks  of  appel- 
lant run  through  the  incorporated  limits  of 
the  city  from  the  northeast  towards  the 
southwest  for  about  one  .mile  and  a  quar- 1 
ter.  The  principal  part  of  the  city  is  locat 
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ed  on  the  east  side  of  its  tracks,  which  crosa 
four  streets  within  the  city,  two  of  which 
are  among  the  principal  thoroughfares  of 
the  city.    The  city  haa  the  usual  residences,, 
stores,  shops,  and  public  buildings  common 
to  a  county  seat  of  its  size,  and  a  coal  shaft,, 
grain  elevator,  and  pickle  factory  are  locat- 
ed within  the  city  near  the  main  line  of 
appellant,  which  obstruct,  to  a  considerable 
extent,  the  view  of  its  tracks  and  approach* 
ing  trains.     The  Alton   Limited  is  a  fast 
train,  wliich  was  equipped  for  the  accommo- 
dation of  through   passengers  between  the 
cities  of  Chicago  and  St.  Louis.    It  makea 
hut  few  stops,  and  runs  in  competition  with 
similar  trains  operated  between  said  points 
by  the  Illinois  Central  and  Wabash   rail- 
roads, which  very  nearly  parallel  its  route. 
The  distance  between  Chicago  and  St.  Louis 
by  appellant's  line  is  about  280  miles,  about 
65   miles  of  which   is  within   incorporated 
cities,  towns,  and  villages  in  the  state  of 
Illinois.     The  distance  between   said  citiea 
by  the  other  railroads  referred  to  is  about 
the  same  as  that  over  appellant's  line,  but 
the  Illinois  Central  and  Wabash  railroada 
have  a  less  amount  of  track  within  the  lim- 
its of  incorporated  cities,  towns,  and  vil- 
lages.   The  Alton  Limited  schedule  time  be- 
tween Chicago  and  St.  Louis  is  seven  and 
three  fourths  hours.    It  carries  the  United 
States  mail,  and  runs  to  make  connection 
with  railroad  lines  from  the  east  and  north- 
west    entering    and    leaving    Chicago,    and 
from  the  west  and  southwest  entering  and 
leaving  St.  Louis,  carrying  through  passen- 
gers and  the  United  States  mail.    It  waa 
admitted  that  the  Alton  Limited  had  been 
run  by  the  appellant  within  the  incorporat- 
ed limits  of  the  city  of  Carlinville  at  from 
50  to  60  miles  per  hour,  and  at  a  prohibited 
rate  of  speed,  and  in  violation  of  said  ordi- 
nance,   if    said    ordinance    was   valid,    and 
binding  upon  it.    The  city  of  Carlinville  is- 
organized  under  the  general  law  providing^ 
for  the  incorporation  of  cities  and  villages,, 
and  passed  the  ordinance  in  question  under 
and  by  virtue  of  the  power  conferred  upon 
it  by  that  act,  subject  to  the  limitation  im- 
posed by  the  act  in  r^ard  to  fencing  and 
operating  railroads.     Paragraph  21  of  §   1 
of  article  5  of  the  general  incorporation  act 
(Hurd's  Rev.  Stat.  1899,  p.  275)    providea 
that  cities  shall  have  the  right  "to  regulate 
the  speed  of    .    .     .    cars  and  locomotives 
within  the  limits  of  the  corporation,"  and 
§   24  of  the  act  in  regard  to  fencing  and 
operating  railroads  (Hurd's  Rev.  Stat.  1899,. 
p.  1332)   provides  "that  no  such  ordinance 
shall  limit  the  rate  of  speed,  in  case  of  pas- 
senger trains  to  less  than  10  miles  per  hour,, 
nor  in  any  other  case  to  less  than  6  miles 
per  hour.'*    Subject  to  the  linutation  that  no 
ordinance  shall  be  passed  which  limits  the 
speed  of  a  passenger  train  to  less  than  10 
miles  per  hour,  and  in  any  other  cases  to 
less  than  6  miles  per  hour,  the  matter  of 
regulating  the  speed  of  trains  within  incor- 
porated cities  and  villages  is  left  entirely 
to  the  municipal  authorities.    Lake  View  v. 
Tate,  130  111.  247,  6  L.  R.  A,  268,  22  N.  E. 
791.     That   cities    and    villages    have   the 
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power,  by  ordinance,  to  regulate  the  speed 
of  trains  within  their  corporate  limits,  is 
recognized  by  the  courts  of  this  country,  so 
far  as  we  have  been  able  to  discover,  with- 
out exception,  provided  such  regulation  is 
reasonable.  Toledo,  P.  d  W.  R.  Co.  v.  Dea- 
con, 63  111.  91;  Chicago,  B.  d  Q.  R.  Co.  v. 
Haggerty,  67  111.  113;  Meyers  v.  Chicago, 
R.  I.  d  P,  R.  Co.  57  Iowa,  655,  42  Am.  Rep. 
50,  10  N.  W.  896 ;  Crowley  v.  Burlington,  C. 
R.  d  N.  R.  Co,  65  Iowa,  658,  20  N.  W.  467, 
22  N.  W.  918;  Whitaon  v.  Franklin,  34  Ind. 
392;  Cleveland,  C,  C.  d  L  R.  Co.  v.  Har- 
rington, 131  Ind.  426,  30  N.  E.  37 ;  Weyl  v. 
Chicago,  M.  d  Ht.  P.  R.  Co.  40  Minn.  350, 
42  N.  W.  24.  In  Toledo,  P.  d  W.  R.  Co.  v. 
Deacon,  63  111.  91,  on  page  93,  it  is  said: 
"Though  the  legislature  has  granted  fran- 
chises to  railway  corporations,  and  author- 
ized them  to  procure  the  right  of  way  and 
operate  their  trains  by  the  power  of  steam, 
yet  they  have  not  unlimited  discretion  in 
the  regulation  of  the  speed  of  trains.  They 
cannot  act  recklessly^  and  in  disregard  of 
the  safety  and  rights  of  others.  The  state 
has  reserved  to  itself  the  power  to  enact  all 
police  laws  necessary  and  proper  to  secure 
and  protect  the  life  and  property  of  the  citi- 
zen. Prominent  amongst  the  rights  re- 
served, and  which  must  inhere  in  the  state, 
is  the  power  to  regulate  the  approaches  to 
and  the  crossing  of  public  highways  and  the 
massage  through  cities  and  villages,  where 
ife  and  property  are  constantly  in  immi- 
nent danger  by  the  rapid  and  fearful  speed 
of  railway  trains.  The  exercise  of  their 
franchises  by  corporations  must  yield  to  the 
public  exigencies  and  the  safety  of  the  com- 
munity." In  Chicago,  B.  d  Q.  R.  Co.  v. 
Haggerty,  67  111.  113,  an  objection  was 
made  to  the  admission  in  evidence  of  an 
ordinance  of  the  town  of  Camp  Point  pro- 
hibiting the  running  of  trains  within  the 
town  at  a  greater  rate  of  speed  than  6  miles 
per  hour.  On  page  115,  67  111.,  the  court 
says:  "It  is  contended  that  the  ordinance 
is  null  and  void  because  the  town  had  no 
authority  to  pass  such  an  ordinance,  and 
because  the  company  was  expressly  author- 
ized by  law  to  nx  and  regulate  the  rate  of 
speed  of  trains  upon  its  road.  There  is  no 
grant  of  power  to  this  town,  in  express 
terms,  to  regulate  the  rate  of  speed  of  rail- 
way trains  passing  through  the  town,  but  by 
its  charter  (Private  Laws  1857,  pp.  540, 
541)  the  board  of  trustees  of  the  town  have 
the  power  to  declare  what  shall  be  consid- 
ered as  nuisances,  and  to  prevent  and  re- 
move the  same,  and  to  regulate  the  police  of 
the  town,  and  to  make  such  ordinances  as 
the  good  of  the  inhabitants  of  the  town  may 
require.  Under  these  powers  we  think  the 
town  possessed  the  authority  so  to  order  the 
use  of  private  property  within  its  limits  as 
to  prevent  its  proving  dangerous  to  the  safe- 
ty of  the  persons  and  property  of  citizens; 
and  we  view  the  ordinance  in  question  as 
but  a  police  regulation  for  the  preservation 
of  the  safety  of  persons  and  property,  the 
adoption  of  which  was  no  more  than  a  fair 
exercise  of  the  police  power  vested  in  the 
town/' 
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I'he  books  and  reported  cases  seem  to 
agree  that  courts  may  declare  void  an  ordi- 
nance passed  by  a  city  or  village  by  virtue 
of  its  implied  powers,  if,  in  the  opinion  of 
the  court,  it  is  unreasonable;  but  when  the 
ordinance  is  passed  by  express  authority 
conferred  upon  the  municipality  by  the  leg- 
islature, such  power  is  not  so  clear,  and 
there  is  conflict  of  authority  upon  that  prop- 
osition. Burg  v.  Chicago,  R.  I.  d  P.  R,  Co. 
90  Iowa,  106,  57  N.  W.  680.  The  rule 
adopted  in  this  state  is  that,  where  the  ordi- 
nance is  passed  in  pursuance  of  power  ex- 
pressly conferred  by  the  legislature,  and 
the  details  of  such  municipal  legislation  are 
prescribed  by  the  legislature,  an  ordinance 
passed  in  pursuance  of  such  power  cannot 
be  held  invalid  by  the  courts  as  being  un- 
reasonable; but  when  the  details  of  such 
legislation  are  not  prescribed,  an  ordinance 
passed  in  pursuance  of  such  power  must  be 
a  reasonable  exercise  thereof,  or  it  will  be 
pronounced  invalid.  Lake  View  v.  Tate, 
130  Hill.  247,  6  L.  R.  A.  268,  22  N.  E.  791; 
Hawes  v.  Chicago,  158  111.  653,  30  L.  R.  A. 
225,  42  N.  E.  373;  Wice  v.  Chicago  d  N.  W. 
R.  Co.  193  111.  351,  56  L.  R.  A.  268,  61  N. 
E.  1084.  It  is  said  in  the  Tate  Case,  on 
page  252,  130  111.,  page  269,  6  L.  R.  A.,  and 
on  page  793,  22  N.  E.:  "Where  the  power 
to  legislate  on  a  given  subject  is  conferred, 
and  the  mode  of  its  exercise  is  not  pre- 
scribed, then  the  ordinance  passed  in  pursu- 
ance thereof  must  be  a  reasonable  exercise 
of  the  power,  or  it  will  be  pronounced  in- 
valid." In  Hawee  v.  Chicago,  158  111.  653, 
30  L.  R.  A.  225,  42  N.  E.  373,  Mr.  Justice 
Baker,  in  speaking  for  the  court,  in  discuss- 
ing the  question  when  a  court  may  right- 
fully hold  an  ordinance  unreasonable,  on 
page  658,  158  111.,  page  227,  30  L.  R.  A.,  and 
page  374,  42  N.  E.,  said:  "Where  the  pow- 
er to  legislate  on  a  given  subject  is  con- 
ferred on  a  municipal  corporation,  yet,  if 
the  details  of  such  legislation  are  not  pre- 
scribed by  the  legislature,  there  the  ordi- 
nance passed  in  pursuance  of  such  power 
must  be  a  reasonable  exercise  thereof,  or  it 
will  be  pronounced  invalid."  The  Hawes 
Case  was  cited  in  Wice  v.  Chicago  d  N.  W. 
R.  Co.  193  111.  351,  56  L.  R.  A.  268,  61  N.  E. 
1084,  and  the  language  thereof  quoted  with 
approval.  The  legislature  did  not  distinct- 
ly say  what  may  be  done  by  municipalities 
in  regulating  the  speed  of  trains  passing 
through  their  limits.  It  only  said  that  the 
speed  of  trains  should  not  be  limited  below 
a  certain  rate  per  hour,  and  with  that  ex- 
ception left  the  matter  wholly  within  the 
discretion  of  the  municipal  authorities ;  and 
we  think  it  clear  the  legislature  did  not 
prescribe  the  details  to  be  observed  in  the 
passage  of  an  ordinance  regulating  the 
speed  of  trains  in  their  passage  through  in- 
corporated cities  and  villages,  and  that  the 
court  has  the  power  to  decide  such  an  ordi- 
nance as  this  invalid  if  it  clearly  appear 
that  it  be  an  unreasonable  exercise  of  such 
power.  This  ordinance,  to  be  valid,  muf.t 
not,  therefore,  be  unreasonable.  The  pre- 
Fumption,  however,  is  in  favor  of  its  valid- 
ity, and  that  it  is  reasonable,  and  it  is  in- 
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cumbent  upon  appellant  to  point  out  and 
show  affirmatively  wherein  such  unreason- 
ableness consists.  People  ex  rel.  Morrison 
V.  Cregier,  138  111.  401,  28  N.  E.  812.  Or- 
dinances of  the  character  of  the  one  under 
consideration  are  passed  under  and  by  vir- 
tue of  the  police  power,  which  has  been  de- 
fined, in  general  terms,  "as  comprehending 
the  making  and  enforcement  of  all  such 
laws,  ordinances,  and  regulations  as  pertain 
to  the  comfort,  safety,  health,  convenience, 
good  order,  and  welfare  of  the  public."  Cul- 
ver V.  Strealor,  130  111.  238,  0  L.  R.  A.  270, 
22  N.  E.  810.  The  determination  of  the 
question  whether  or  not  the  ordinance  in 
question  was  reasonably  necessary  for  the 
protection  of  life  and  property  within  the 
city  was  committed  in  the  first  instance  to 
the  municipal  authorities  thereof  by  the  leg- 
islature. When  they  have  acted,  and  passed 
an  ordinance,  it  is  presumptively  valid,  and, 
before  a  oouit  would  be  justified  in  holding 
their  action  invalid,  the  unreasonableness 
or  want  of  necessity  of  such  a  measure  for 
the  public  safety  and  for  the  protection  of 
life  and  property  should  be  clearly  made  to 
appear.  It  should  be  manifest  that  the  dis- 
cretion imposed  in  the  municipal  authori- 
ties has  been  abused  by  the  exercise  of  the 
power  conferred  by  acting  in  an  arbitrary 
manner.  Knobloch  v.  Chicago,  M.  de  Hi.  P. 
Jf.  Co.  31  Minn.  402,  18  N.  W.  106;  Evison 
V.  Chicago,  ISt.  P,  M.  d  0.  R.  Co.  45  Minn. 
370,  11  L.  R.  A.  434,  48  N.  W.  6.  The  argu- 
ment of  appellant  amounts  to  but  this:  If 
this  ordinance  and  similar  ordinances  in  the 
other  municipalities  along  its  line  are  valid 
and  are  enforced,  its  schedule  time  must  be 
lengthened,  the  effect  of  which  will  be  that 
it  will  be  unable  to  give  to  its  patrons  the 
service  which  they  demand,  and  which  its 
competitors  offer  them;  and  it  cannot  suc- 
cessfully operate  its  road.  This  may  seem, 
in  some  degree,  to  be  true.  But  a  require- 
ment that  it  stop  its  trains  at  railroad 
crossings  and  drawbridges  has  the  same  ef- 
fect; still  such  regulations  are  held  valid. 
The  mere  fact  that  an  ordinance  may  oper- 
ate to  restrain  trade  or  retard  rapid  trans- 
portation will  not  justify  a  court  in  hold- 
ing an  ordinance  invalid  regulating  the 
speed  of  trains  when  the  speed  limit  is  not 
below  that  prescribed  by  the  legislature,  and 
when  it  does  not  clearly  appear  that  such 
ordinance  is  unreasonable  and  unnecessary 
for  the  safety  of  the  public  and  for  the  pro- 
tection of  life  and  property.  "An  ordi- 
nance of  this  character  may  restrain  trade, 
and  yet  be  necessary  and  reasonable  as  a 
police  regulation.  The  rapid  transaction  of 
business  by  the  railway  company  may  be 
hindered  and  trammeled  by  an  ordinance 
controlling  and  regulating  the  rate  of  speed 
with  which  railway  trains  may  be  sent  over 
and  through  the  streets  and  populous  por- 
tions of  our  towns  and  cities;  but,  when 
necessary  for  the  proper  protection  of  life 
and  property,  the  celerity  and  despatch 
with  which  business  may  be  accomplished  is 
but  secondary."  Weyl  v.  Chicago,  M.  d  St. 
P.  R.  Co.  40  Minn.  351,  42  N.  W.  24.  In 
Knohloch  v.  Chicago,  M.  d  8t.  P.  R.  Co.  31 
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Minn.  402,  18  N.  W.  106,  which  was  an  ac- 
tion for  damages,  the  supreme  court  of  Min- 
nesota held  an  ordinance  limiting  the  speed 
of  trains  within  the  city  of  St.  Paul  to  4 
miles  per  hour  not  to  be  unreasonable,  al- 
though the  accident  took  place  at  a  crossing 
in  a  sparsely  settled  portion  of  the  city. 
To  the  same  effect  is  Weyl  v.  Chicago,  M.  d 
St.  P.  R.  Co.  40  Minn.  350,  42  N.  W.  24.- 
The  court  of  appeals  of  the  state  of  New 
York  in  Buifalo  v.  Netv  York,  L.  E.  d  W.  R. 
Co.  152  N.  Y.  276,  46  N.  E.  496,  held  an 
ordinance  limiting  the  speed  of  trains  in 
the  city  of  Buffalo  to  6  miles  an  hour  rea- 
sonable. In  Whit  son  v.  Franklin,  34  Ind. 
302.  the  supreme  court  of  Indiana  held  an 
ordinance  limiting  the  speed  of  trains  in  the 
city  of  Franklin  to  4  miles  per  hour  rea- 
sonable. In  Larkin  v.  Burlington,  C.  R.  d 
N.  R.  Co.  85  Iowa,  492,  52  N.  W.  480,  the 
supreme  court  of  Iowa  sustained  an  ordi- 
nance prohibiting  passenger  trains  from 
running  at  a  higher  rate  of  speed  than  10 
miles  per  hour  through  the  corporate  limits 
of  West  Liberty,  where  it  appeared  the 
crossing  at  which  the  injury  took  place  was 
J  of  a  mile  from  the  depot,  the  principal 
part  of  the  town  on  the  east  side  of  the  rail- 
road, and  the  land  upon  the  west  side  of  the 
track  used  mainly  for  agricultural  purposes. 
The  appellant  has  cited  three  cases,  in 
each  of  which  a  speed  ordinance  was  held 
invalid  by  reason  of  the  limitation  as  to  the 
time  per  hour  in  which  trains  were  permit- 
ted to  run  within  the  corporate  limits  of  a 
city:  Evison  v.  Chicago,  8t.  P.  M.  d  0.  R. 
Co.  45  Minn.  370,  11  L.  R.  A.  434,  48  N.  W. 
6 ;  Meyers  v.  Chicago,  R.  I.  d  P.  R.  Co.  57 
IoA\a,  555,  42  Am.  Rep.  50,  10  N.  W.  896, 
and  Burg  v.  Chicago,  R.  I.  d  P.  R.  Co.  90 
Iowa,  106,  57  N.  W.  080.  In  each  of  these 
cases  the  train  was  running  through  a 
sparsely  settlea  section  of  the  outskirts  of 
the  city,  at  a  point  where  the  court  held 
there  was  no  necessity  that  the  speed  of  the 
train  be  decreased  for  the  safety  of  the  pub- 
lic, or  the  protection  of  life  and  property. 
In  each  case  (they  being  actions  to  recover 
damages)  the  ordinance  was  held  void  as 
appli^  to  the  particular  place  where  the 
injury  occurred,  and  not  as  to  the  entire 
ordinance,  while  here  the  ordinance  is  chal- 
lenged* as  a  whole.  W^e  have  no  doubt  an 
ordinance  may  provide  for  different  rates  of 
speed  upon  the  ttame  line  of  railroad  in  dif- 
ferent sections  of  a  city  or  village,  as  one 
part  thereof  may  run  through  a  thickly  set- 
tled section,  while  another  part  may  run 
through  a  sparsely  populated  section,  where 
there  are  but  few  inhabitants,  and  where  the 
posbibilities  that  an  injury  to  persons  or 
property  would  occur  would  be  extremely 
improbable.  Lake  View  v.  Tate,  130  111.  247 
6  L.  R.  A.  208.  22  N.  E.  791.  Taking  into 
consideration  the  existing  circumstances 
and  conditions,  the  necessity  for  its  adoption, 
the  object  sought  to  be  accomplished,  and 
the  effect  upon  the  business  of  the  appellant, 
we  are  unable  to  say  the  ordinance  is  un- 
reasonable, but  are  of  the  opinion  that  it  is 
a  valid  exercise  of  the  police  power  by  the 
city. 
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The  next  question  which  presents  itself 
ior  consideration  is^  Does  the  ordinance  in 
<]uestion  impose  an  unreasonable  restriction 
upon  interstate  commerce  and  the  speedy 
transportation  of  the  United  States  mail? 
We  are  of  the  opinion  it  does  not.  The  or- 
dinance was  passed  as  a  police  regulation 
for  the  preservation  of  the  safety  of  the 
public  and  the  protection  of  life  and  prop- 
erty, and  was  no  more  than  a  fair  exer- 
<'ise  of  the  police  power  vested  in  the  city. 
Toledo,  P.  d  W.  R.  Co.  V.  Deacan,  63  111.  91 ; 
and  Chicago,  B.  d  Q,  R.  Co,  v.  Haggerty,  67 
111.  113.  The  ordinance  does  not  undertake 
"to  regulate  commerce  between  the  states,  or 
interfere  with  the  transportation  of  the 
mail,  and  amounts  to  but  a  reasonable  regu- 
lation of  the  speed  of  trains  within  the  cor- 
porate limits  of  the  city,  and  such  legisla- 
tion has  uniformly  been  held  to  be  valid. 
In  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
^19,  approved  in  Smith  v.  Alabama,  124  U. 
S.  465,  31  L.  ed.  508,  1  Inters.  Com.  Rep. 
«04,  8  Sup.  Ct.  Rep.  564,  it  was  held  that  a 
statute  of  Indiana  giving  a  right  of  action 
to  the  personal  representatives  of  the  de- 
'Oeaaed,  where  his  death  was  caused  by  the 
wrongful  act  or  omission  of  another,  was  ap- 
plicable to  the  case  of  a  loss  of  life  occasioned 
by  a  collision  between  steamboats  navigat- 
ing the  Ohio  river,  engaged  in  interstate 
•commerce,  and  did  not  amount  to  a  regula- 
tion of  commerce,  in  violation  of  the  Con- 
stitution of  the  United  States.  On  this  point 
the  court  said  (p.  103,  93  U.  S.,  and  23  L. 
•ed,  819)  "Greneral  legislation  of  this  kind, 
prescribing  the  liabilities  or  duties  of  citi- 
zens of  a  state,  without  distinction  as  to  pur- 
suit or  calling,  is  not  open  to  any  valid  ob- 
jection because  it  may  affect  persons  engaged 
in  foreign  or  interstate  commerce.  Objec- 
tion might  with  equal  propriety  be  urged 
against  legislation  prescribing  the  form  in 
which  contracts  shall  be  authenticated  or 
property  descend  or  be  distributed  on  the 
death  of  its  owner,  because  applicable  to  the 
contracts  or  estates  of  persons  engaged  in 
such  commerce.  In  conferring  upon  Con- 
gretsa  the  regulation  of  commerce,  it  was  nev- 
er intended  to  cut  the  states  off  from  legis- 
lating on  all  subjects  relating  to  the  health, 
life,  and  safety  of  their  citizens,  though  the 
legislation  might  indirectly  affect  the  com- 
merce of  the  country.  Legislation  in  a 
great  variety  of  ways  may  affect  com- 
merce and  persons  engaged  in  it,  without 
constituting  a  regulation  of  it  within  the 
meaning  of  tlie  Constitution.  .  .  .  And 
it  may  be  said,  generally,  that  the  legisla- 
tion of  a  state  not  directed  against  com- 
merce or  any  of  its  regulations,  but  relat- 
ing to  the  rights,  duties,  and  liabilities  of 
citizens,  and  only  indirectly  and  remotely 
affecting  the  operations  of  commerce,  is  of 
obligatory  force  upon  citizens  within  its  ter- 
ritorial jurisdiction,  whether  on  land  or  wa- 
ter, or  engaged  in  commerce,  foreign  or  in- 
terstate, or  in  any  other  pursuit."  In  Stogie 
V.  Farmers'  Loan  rf  T.  Co.  116  U.  S.  307, 
29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388,  1191. 
it  was  held  that  in  case  of  a  railroad  whose 
construction  had  been  aided  by  Congress,  so 
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as  to  establish  a  route  of  travel  through 
several  states,  a  state  has  the  power  to  make 
all  needful  regulations  of  a  police  character 
for  the  government  of  the  company  oper- 
ating the  road  within  the  jurisdiction  of  the 
state;  and  it  was -there  said:  "By  the  set- 
tled rule  of  decision  in  this  court  ...  it 
may  make  all  needful  regulations  of  a  police 
character  for  the  government  of  the  com- 
pany while  operating  its  road  in  that  juris- 
diction. In  this  way  it  may  certainly  re- 
quire the  company  to  fence  so  much  of  its 
road  as  lies  within  the  state;  to  stop  its 
train  at  railroad  crossings;  to  slacken  speed 
while  running  in  a  crowded  thoroughfare; 
to  post  its  tariffs  and  timetables  at  proper 
places;  and  other  things  of  a  kindred  char- 
acter affecting  the  comfort,  the  convenience, 
or  the  safety  of  those  who  are  entitled  to 
look  to  the  state  for  protection  against  the 
wrongful  or  negligent  conduct  of  others." 
In  Crutcher  v.  Kentucky,  141  U.  S.  61,  35 
L.  ed.  654,  11  Sup.  Ct.  Rep.  851,  the  court, 
speaking  through  Mr.  Justice  Bradley,  said : 
"It  is  also  within  the  undoubted  province 
of  the  state  legislature  to  make  reg\ilations 
with  regard  to  the  speed  of  railroad  trains 
in  the  neighborhood  of  cities  and  towns; 
with  regard  to  the  precautions  to  be  taken 
in  the  approach  of  such  trains  to  bridges, 
tunnels,  deep  cuts,  and  sharp  curves;  and, 
generally,  with  regard  to  all  operations  in 
which  the  lives  and  health  of  people  may 
be  endangered,  even  though  such  regulations 
affect,  to  some  extent,  the  operations  of  in- 
terstate commerce.  Such  regulations  are 
eminently  local  in  their  character,  and,  in 
the  al>sence  of  congressional  regulations 
over  the  same  subject,  are  free  from  all  con- 
stitutional objections  and  unquestionably 
valid."  In  Cleveland,  C.  C.  d  St,  L,  R.  Co. 
v.  Illinois,  177  U.  S.  514,  44  L.  ed.  868, 
20  Sup.  Ct.  Rep.  722,  wherein  the  court  held 
the  statute  of  this  state  requiring  all  regular 
passenger  trains  to  stop  at  county  seats  to 
be  unconstitutional,  as  constituting  a  direct 
burden  upon  interstate  commerce,  so  far  as 
it  required  through  interstate  passenger 
trains  to  stop  at  such  stations  when  ade- 
quate train  service,  had  otherwise  been  pro- 
vided for  local  traffic,  in  distinguishing  that 
case  from  a  class  of  cases  similar  to  the  case 
at  bar,  the  court  said :  "The  distinction  be- 
tween this  statute  and  regulations  requir- 
ing passenger  trains  to  stop  at  railroad 
crossings  and  drawbridges,  and  to  reduce 
the  speed  of  trains  when  running  through 
crowded  thoroughfares,  requiring  its  tracks 
to  be  fenced,  and  a  bell  and  whistle  to  .be 
attached  to  each  engine,  signal  lights  to  be 
carried  at  night,  and  tariff  and  timetables 
to  be  posted  at  proper  places,  and  other  sim- 
ilar requirements  contributing  to  the  safe- 
ty, comfort,  and  convenience  of  their  pat- 
rons, is  too  obvious  to  require  discussion." 
We  think  it  clear  that  the  Supreme  Court 
of  the  United  States,  as  shown  by  the  above 
decisions,  is  committed  to  the  doctrine  an- 
nounced by  this  court  in  numerous  cases,  to 
the  effect  that  the  passage  of  this  ordinance 
was  a  valid  exercise  of  the  police  power.  In 
\Vhit807i   V.  Franklin,   34   Ind.   392,  it  was 
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ruled  that  the  ordinance  passed  upon  in  that 
case,  which  limited  the  speed  to  4  miles  per 
hour,  was  not  invalid  on  the  ground  that 
the  railroad  company  was  engaged  in  carry- 
ing the  mail  under  a  contract  with  the 
United  States,  and  was  required,  by  its  con- 
tract, to  transpoit  the  mail  within  a  pre- 
scribed time,  which  could  not  be  done  if 
the  towns  and  cities  through  which  the  road 
ran  were  allowed  to  regulate  the  speed  of 
trains  in  passing  through  them.  And  in 
OUtrk  V.  Boston  d  M,  R,  Co.  64  N.  H.  323, 
10  Atl.  076,  the  supreme  court  of  New 
Hampshire  held  that  the  fact  that  a  railroad 
was  engaged  in  interstate  commerce  does 
not  deprive  the  legislature  of  the  state 
through  which  it  passes  of  the  power  to  lim- 
it the  rate  of  speed  to  6  miles  an  hour  across 
a  highway  in  or  near  the  compact  part  of  a 
town.    We  find  nothing  in  Illinois  C,  R.  Go, 


V.  rUinois,  163  U.  S.  142,  41  L.  ed.  107, 
16  Sup.  Ct.  Rep.  1096,  and  Cleveland,  C. 
C.  d  8t.  L.  R.  Co.  V.  Illinois,  177  U.  S.  614, 
44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722,  in  con- 
flict with  the  former  decisions  of  the  Su- 
preme Court  of  the  United  States,  or  the- 
views  herein  above  expressed.  Those  cases- 
held  the  statute  requiring  passenger  trains- 
to  stop  at  county  seats  in  Illinois,  as  applied 
to  the  facts  then  before  the  court,  an  un- 
reasonable restriction  upon  interstate  com- 
merce and  the  speedy  transportation  of  the- 
mail,  but  recognized  the  right  of  the  state 
to  make  all  necessary  police  regulations,  and 
particularly  pointed  out  legislation  of  th& 
character  of  this  as  being  within  the  police- 
power. 

The  jitdgment  of  the  Appellate  Court  toill 
be  affirmed. 


INDIANA  SUPREME  COURT. 


BALTIMORE  &  OHIO  SOUTHWESTERN 
RAILROAD  COMPANY,  Appt., 

V. 

Charles  ADAMS. 
( Ind ) 

1.  Violation  of  a  state  statute  In  send* 
Inir  a  claim  ont  of  the  state  for  the 
purpose  of  irarnlshmentwiil  not  deprive 
the  garnishee  of  the  protection  of  the  foreign 
Judgment,  under  which  he  pays  the  claim, 
from  liability  to  pay  the  debt  a  second  time 
to  his  creditor  within  the  state,  if  he  has  dis- 
closed all  defenses  within  his  knowledge  to 
the  foreign  court,  and  notified  the  debtor  of 
the  proceedings,  notwithstanding  which  the 

,  foreign  court,  which  has  Jurisdiction  over  the 
'  parties  and  the  res,  compelled  him  to  pay  the 
claim. 

2.  The  effect  of  a  forelirn  Jndirment 
airalnst  a  iparnlshee  to  protect  him 
from  paylnv  the  claim  a  second  time  to 
the  principal  debtor  will  not  be  defeated  by 
the  fact  that,  after  the  foreign  proceedings 
were  instituted,  the  principal  debtor  brought 
suit  upon  the  claim  against  the  garnishee 
within  the  state,  which  he  pressed  to  Judg- 
ment before  the  foreign  Judgment  was  en- 
tered. % 

(Jlnuary  28,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
ti)  recover  compensation  for  services  per- 
formed, which  defendant  claimed  to  have 
paid,'  under  garnishment  proceedings,  to  a 
third  person.    Reversed. 

The  facts  are  stated  in  the  opinion. 


Note. — As  to  altus  of  debt  for  purpose  of 
garnishment,  see  also,  In  this  series,  Tootle  v. 
Coleman  (C.  C.  App.  8th  C.)  67  L.  R.  A.  120, 
and  cases  in  note  thereto. 

For  a  case  in  this  series  holding  that  pay- 
ment by  a  garnishee  in  a  suit  when  out  of  the 
state  of  his  residence  will  not  protect  him  from 
a  suit  in  favor  of  his  creditor,  see  Balk  v.  Har- 
ris (N.  C.)  45  L.  B.  A.  257. 
60  L.  R.  A. 


Messrs.  Edward  Barton,  O.  H.  Mont- 
gomery, and  MoMnllen  ft  MoMnllens,. 

for  appellant: 

The  decision  of  the  court  is  not  sustained 
by  sufficient  evidence. 

Chicago,  St.  L.  d  P.  R.  Co.  v.  Meyer,  117 
Ind.  663,  19  N.  E.  320;  Terre  Haute  d  I. 
R.  Co.  V.  Baker,  122  Ind.  433,  24  N.  E.  83; 
Tjouisville,  N.  A.  d  C.  R.  Co.  v.  Parish,  ft 
Ind.  App.  89,  33  N.  E.  122;  Chicago,  R.  /. 
d  P.  R.  Co.  V.  Sturm,  174  U.  S.  710,  43  L. 
ed.  1144,  19  Sup.  Ct.  Rep.  797 ;  Chicago  d  A. 
It.  Co.  V.  Wiggins  Ferry  Co.  119  U.  S.  615,- 
30  L.  ed.  619/  7  Sup.  Ct.  Rep.  398. 

The  decision  of  the  court  is  contrary  to- 
law. 

Ibid. ;  Crescent  City  L.  S.  L.  d  S.  H.  Co. 
V.  Butcher's  Union  S.  H.  d  L.  S.  L.  Co.  120^ 
U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep.  472; 
CetUral  Nat.  Bank  v.  Stevens,  169  U.  S.  432,. 
42  L.  ed.  807,  18  Sup.  Ct.  Rep.  403 ;  Capital 
Nat.  Bank  v.  First  Nat.  Bank,  172  U.  S^ 
426,  43  L.  ed.  602,  19  Sup.  Ct.  Rep.  202;  U. 
S.  Rev.  Stat.  §  709,  U.  S.  Comp.  SUt.  1901^ 
p.  675;  Dupasseur  v.  Rochereau,  21  WalU 
130,  22  L.  ed.  588. 

llie  court  erred  in  admitting  evidence  of 
the  validity  of  the  claim  in  the  foreign  suit* 

Essig  V.  Lower,  120  Ind.  239,  21  N.  E. 
1090;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Par- 
ish, 6  Ind.  App.  89,  33  N.  E.  122. 

Messrs.  Josepb  H«  Sbea  and  Oarl  £» 
Wood,  for  appellee: 

The  appellant  was  required  to  plead  all 
defenses  of  appellee  before  the  foreign  court. 

T'crre  Haute  d  L  R.  Co.  v.  Baker,  122  Ind. 
433,  24  N.  E.  83. 

Had  appellant  availed  itself  of  all  de- 
fenses, the  Kentucky  justice  would  have  been 
required  to  give  full  faith  and  credit  to  the 
judgment  of  appellee  in  the  city  court  of 
Seymour,  Indiana. 

V.  S.  Const,  art.  4 ;  Kingman  v.  Paulson, 
12r.  Ind.  509,  26  N.  E.  393. 

Where  suits  between  the  same  parties  and 
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their  privies  in  relation  to  the  same  subject- 
matter  are  pending  at  the  same  time  in  dif- 
ferent courts  of  concurrent  jurisdiction,  a 
judgment  on  the  merits  in  one  may  be  used 
as  a  bar  to  further  proceedings  in  the  other. 

Stout  V.  Lye,  103  U.  S.  66,  26  L.  ed.  428. 

In  an  action  between  tlie  same  parties,  or 
those  in  privity  with  them,  upon  the  same 
•claim  or  demand,  the  prior  judgment  or  de- 
•cree  upon  the  merits  is  conclusive  of  every 
matter  that  was,  or  might  have  been  liti- 
gated in  the  earlier  suit. 

Fish  Bros.  Wagon  Co,  v.  Fish  Bros.  Mfg, 
Co.  37  C.  C.  A.  146,  95  Fed.  457 ;  Gilmore 
T.  McCiure,  133  Ind.  571,  33  N.  E.  361; 
manton  v.  Kenriok,  135  Ind.  382,  35  N.  £. 
19;  Parker  v.  Ohenohain,  140  Ind.  211,  39 
K.  E.  869  j  Zimmerman  v.  Savage,  146  Ind. 
124,  44  N.  £.  262. 

CMllett,  J.,  delivered  the  opinion  of  the 
•court: 

Appellee  commenced  this  suit  before  the 
judge  of  the  city  court  of  Seymour  to  recover 
for  services  performed  by  him.  There  was 
an  appeal  to  the  court  below.  In  the  latter 
•court  appellant  asserted  a  partial  defense, 
based  on  the  fact  that  it  had  been  garnished 
before  a  justice  of  the  peace  in  the  state  of 
Kentucky  on  account  of  the  indebtedness 
bere  sued  for,  and  that  it  had  been  com- 
pelled to  pay  the  judgment  of  garnishment 
rendered  in  said  cause.  The  record  of  the 
justice  of  the  peace  was  exhibited,  and  a 
full  showing  made  as  to  the  statute  and  un- 
written law  of  Kentucky  relative  to  his  ju- 
risdiction. There  was  a  finding  and  judg- 
ment for  appellee  in  the  circuit  court  for 
the  full  amount  of  his  claim.  Appellant  un- 
successfully moved  for  a  new  trial.  By  a 
proper  assignment  of  error,  based  on  the 
overruling  of  said  motion,  appellant  ques- 
tions the  correctness  of  the  finding  below, 
and  here  contends  that  ''the  decision  of  the 
court  is  contrary  to  law,  in  this:  that  it 
does  not  give  full  faith  and  credit  to  the  rec- 
ords and  judicial  proceedings  of  the  state 
of  Kentucky."  It  is  not  necessary  to  set 
out  the  proceedings  of  said  Kentucky  court 
in  detail,  further  than  to  state  that  appellee 
had  personid  notice  of  said  suit.  No  ques- 
tion is  raised  as  to  the  jurisdiction  of  the 
Kentucky  court  over  the  res,  or  as  to  its 
jurisdiction  over  the  parties  litigant  in  this 
action.  See,  upon  the  subject  of  jurisdic- 
tion, Chicago,  R.  /.  d  P.  R.  Go.  v.  Sturm,  174 
U.  S.  710,  43  L.  ed.  1144,  19  Sup.  a.  Rep. 
707.  If  the  judgment  is  valid,  there  has 
been  a  sequestration  of  the  original  debt; 
and  if  it  can  be  said  that  the  appellant  has 
been  compelled  to  pay  the  same  to  a  third 
person,  it  should  now  be  credited  with  the 
payment. 

It  was  declared  by  Prof.  Kent  that  "it  haa 
become  a  settled  principle  in  the  English 
courts  that  where  a  debt  has  been  recovered 
of  a  debtor  under  the  process  of  foreign  at- 
tachment, fairly  and  not  collusively,  the  re- 
covery is  a  protection  to  the  garnishee 
against  his  original  creditor,  and  he  may 
plead  it  in  bar."  2  Kent,  Com.  119.  As 
said  bj'  Shaw,  Ch.  J.,  speaking  for  the  su- 
CO  L.  R.  A. 


preme  court  of  Massachusetts,  in  the  case 
of  Meriam  v.  Rundlett,  13  Pick.  611,  515: 
"He  who  pays  under  the  jud^ent  of  a  tri- 
bunal having  legal  jurisdiction  to  decide, 
and  adequate  power  over  the  person  or  prop- 
erty, to  compel  obedience  to  its  decisions, 
has  an  indisputable  claim  to  protection.'' 
As  stated  by  the  supreme  court  of  Connect- 
icut :  "It  was  his  [the  garnishee's]  duty  to 
pay  it.  He  had  no  choice  on  the  subject, 
and  when  paid  he  is  entitled  to  the  benefit 
of  its  being  a  coercive  payment."  Palmer 
V.  Woodward,  28  Conn.  248,  251.  In  fact, 
Hs  against  a  garnishee  who  has  been  com- 
pelled to  pay  a  debt  to  another,  after  full 
disclosure  of  the  material  facts  known  to 
him,  in  compliance  with  a  judgment  of  a 
court  of  competent  jurisdiction,  we  do  not 
think  that  an  authority  will  be  found  that 
denies  the  garnishee  protection.  We  cite,  as 
supporting  the  rule,  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed.  1144, 
19  Sup.  Ct.  Rep.  797  j  Harmon  v.  Birohard, 
8  Blaokf.  418;  Emhree  v.  Hanna,  5  Johns. 
101;  Holmes  v.  Remsen,  4  Johns.  Ch.  460,  8 
Am.  Dec.  581;  Hull  v.  Blake,  13  Mass.  153; 
Wilkinson  v.  Hall,  6  Gray,  668;  Barrow  v. 
West,  23  Pick.  270;  Cottle  v.  American 
Screw  Co.  13  R.  I.  627;  Taylor  v.  Phelps,  1 
Harr.  &  G.  492;  Sewa/rd  v.  Heflin,  20  Vt. 
144;  Coates  v.  Roberts,  4  Rawle,  100;  Wig- 
icall  V.  Union  Coal  d  Min.  Co.  37  Iowa,  129 ; 
Smith  V.  Dickson,  58  Iowa,  444,  10  N.  W. 
850;  2  Black,  Judgm.  2d  ed.  698;  Cush. 
Trustee  Process,  118;  McConnell,  Trustee 
Process,  §  297. 

It  has  been  pointed  out  by  Mr.  Wade  that 
attachment  laws  are  purely  statutory,  and 
so  loosely  fitted  into  the  general  body  of  the 
law  that  it  is  difficult  to  formulate  rules  as 
to  the  duty  of  the  garnishee.  2  Wade,  At- 
tachm.  §  398.  The  governing  principle  of 
the  garnishee's  exemption  from  a  second  lia- 
bility is  the  injustice  of  compelling  him  to 
pay,*  at  the  suit  of  his  creditor,  that  which  a 
court  having  authority  so  to  do  has  com- 
pelled him  to  pay  to  another.  It  is  obvious, 
therefore,  that  he  must  act  fairly  and  with- 
out collusion.  See  cases  last  cited.  Where 
the  principal  debtor  is  not  actually  in  court, 
and  there  is  reason  to  suppose  that  he  is 
not  advised  of  the  suit,  the  garnishee  ought 
at  least  to  answer  all  facts  within  his  knowl- 
edge, that,  if  the  court  we|p  advised  of, 
would  presumably  lead  it  tojrefuse  to  sub- 
ject the  fund  to  s€^estration.  As  said  in 
McConnell,  Trustee  Blsocess,  §  300,  in  speak- 
ing of  the  duties  of  Vie  garnishee,  to  avoid  a 
charge  of  laches:  "If  he  could  have  pre- 
vented a  judgment  from  being  rendered  by 
appearing,  or  if,  having  appeared,  he  denies 
a  fact  he  ought  to  have  disclosed,  or  does  not 
tiisclose  facts  he  ought  to  have  disclosed, 
payment  by  him  will  be  of  no  avail."  But 
the  whole  burden  of  contesting  the  suit  is 
not  cast  upon  the  garnishee,  llius  he  is  not 
obliged  to  gratuitously  defend  the  main  ac- 
tion (Harmon  v.  Birohard,  8  Blackf.  418, 
Cottle  V.  American  Screw  Co.  13  R.  I.  627), 
or  to  appeal,  where  a  true  disclosure  has 
l»een  made  ( Cottle  v.  American  Screw  Co.  13 
R.  I.  627;  Webster  v.  Lowell,  2  Allen,  123; 
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Hull  V.  BlakCj  13  Mass.  157).  It  was  said 
in  the  latter  case :  "It  is  true,  there  are 
higher  tribunals  in  the  state  to  which  the 
present  defendant  might  have  resorted,  but 
we  do  not  think  that  he  was  obliged  to  do 
so.  It  was  enough  for  him  to  present  to 
the  court  a  true  state  of  his  relation  to  Bil- 
lings, his  creditor,  and  he  might  safely  ac- 
quiesce in  the  decision  of  that  tribunal  to 
which  the  laws  of  the  state  had  given  au- 
thority over  the  subject." 

We  need  not  here  undertake  to  state  the 
measure  of  the  garnishee's  duty  in  all  cases, 
but  it  may  be  said,  so  far  as  the  main  ac- 
tion is  concerned,  that,  where  the  principal 
defendant  has  personal  knowledge  of  the 
suit,  the  former  is  not  bound  to  go  further 
than  to  look  to  the  jurisdiction,  act  fairly, 
and  make  a  full  disclosure.  In  Wigwall  v. 
Union  Coal  d  Min.  Co.  37  Iowa,  130, — a. 
case  much  like  this, — it  was  said:  "The 
defendant  in  this  case  has  once  paid  the 
amount  diie  plaintiff  to  a  creditor  of  his, 
whereby  plaintiff  has  had  the  full  benefit  of 
it.  The  defendant  ought  not  to  be  required 
to  pay  tlie  amount  a  second  time,  unless 
guilty  of  some  negligence  or  wrong  toward 
the  plaintiff.  The  finding  of  facts  show  that 
the  defendant  answered  truly  and  fully  every 
known  faet^  and  also  stated  that  the  plain- 
tiff herein,  its  creditor,  claimed  to  be  the 
head  of  a  family,  whereby  the  debt  sought  to 
be  garnished  would  be  exempt.  The  plaintiff 
herein  was  a  party  to  the  case,  and  was  ful- 
ly notified  of  the  garnishment  proceedings. 
It  was  his  duty  to  furnish  defendant  the  in- 
formation and  means  to  prove  the  fact,  or 
himself  to  prove  it.  Wallers  v.  Washington 
Ins.  Co.  1  Iowa,  404,  63  Am.  Dec.  451; 
Drake,  Attachm.  §§  717,  718,  and  cases 
cited;  Wood  v.  Partridge,  11  Mass.  488.  The 
plaintiff,  having  notice  of  the  garnishment 
proceedings,  and  being  in  effect  a  party 
thereto,  is  bound  or  concluded  by  the  judg- 
ment therein,  as  well  as  the  defendant.  It 
was  his  privilege  and  duty,  if  that  judg- 
ment was  erroneous,  to  have  it  set  aside  or 
appeal  from  it.  He  cannot  allow  it  to  stand, 
and  at  the  same  time  impeach  it  collateral- 
ly. The  garnishee,  having  answered  truly 
and  fully  and  in  good  faith,  is  entitled  to 
protection."  See  also  Webster  v.  Lowell,  2 
Allen,  123;  Moitison  v.  New  Bedford  Inst, 
[or  i^iavings,  7  Gray,  269;  Boynton  v.  Fly^ 
12  Me.  17;  Goddard  v.  Collins,  25  Vt.  712: 
Chicago,  St.  L.  d  P.  R.  Co.  v.  Meyer,  117 
Ind.  563,  507,  lU  N.  E.  320,  where  the  gar- 
nishee procured  and  filed  the  affidavit  of  the 
principal  defendant,  stating  that  the  debt 
was  exempt,  but  where  no  further  steps  were 
taken  by  way  of  defense,  it  was  said  by  this 
court:  "There  were  no  facts  found  by  the 
trial  court  whicli  could  justify  an  inference, 
even,  that  at  the  time  of  the  institution  of 
such  proceeding  in  garnishment,  and  at  all 
times  since,  Blazius  Meyer  was  not  and  had 
not  been  a  man  of  sound  mind  and  mature 
years,  and  fully  capable  of  interposing  or 
causing  to  be  interposed,  at  the  proper  time 
and  place,  every  defense  he  had,  or  thought 
he  had,  legal  oV  equitable,  to  such  proceed- 
ingfi.  Nor  were  any  facts  found  by  the  court 
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which  would  authorize  the  conclusion, 
whether  of  law  or  fact,  that  it  was  the  duty 
of  the  defendant  or  of  its  attorneys,  as  such,, 
to  make  any  defense  whatever  for  or  on  be- 
half of  plaintiff,  Meyer,  to  the  proceeding  in 
garnishment."  As  far  back  as  the  case  of 
Harmon  v.  Birchard,  8  Blackf.  418,  419,  thi» 
court  said:  "A  garnishee  in  attachment  is 
not  bound  to  superintend  a  defense  for  the 
principal  debtor,  and  is  not  answerable  for 
such  defects  and  irregularities  in  the  pro- 
ceedings as  relate  only  to  the  mutual  rights* 
of  the  original  parties  to  the  attachment 
suit,  but  he  should  know  that  the  proceed- 
ings against  himself  are  valid,  and  such  as 
he  is  legally  compelled  to  obey."  The  case 
of  Terre  Haute  d  1.  R.  Co.  v.  Baker,  122  Ind. 
433,  24  N.  E.  83,  rests  on  the  ground  that 
there  was  a  lack  of  jurisdiction  over  tlie 
res,  because  the  claim  was  exempt  from  gar- 
nishment under  the  laws  of  Missouri,  where 
the  proceeding  was  instituted.  The  failure 
to  niake  disclosure  of  such  a  known  defense 
might,  even  apart  from  the  matter  of  juris- 
diction, where  the  principal  defendant  had 
no  notice,  subject  the  garnishee  to  such  an 
imputation  of  fraud  or  laches  that  he  might 
be  compelled  to  pay  the  debt  again,  but  it 
cannot  be  held  that  the  existence  of  the  ex- 
emption laws  of  this  state  could  be  pleaded. 
It  has  often  been  held  that  exemption  laws 
relate  to  the  remedy,  and  have  no  extrater- 
ritorial effect.  Bolton  v.  Pennsylvania  Co. 
88  Pa.  261;  Leiber  v.  Union  P.  R.  Co.  4» 
Iowa,  688;  Mineral  Point  R.  Co.  v.  Barron, 
83  111.  36.");  2  Wade,  Attachm.  §§  373,  395. 
This  point  has  been  expressly  ruled,  in  a 
<'ase  much  like  tliis,  by  the  Supreme  Court 
of  the  United  States.  Chicago,  R.  I.  d  P. 
R.  Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  a.  Rep.  797. 

In  this  case  appellant  caused  appellee  to 
be  personally  notified  of  the  pendency  of  the 
suit  in  Kentucky  (aside  from  the  judicial 
notice  that  he  received ) ,  and  disclosed  to  the 
court  the  nature  of  the  demand,  and  sought 
to  claim  the  exemption  of  appellee  under  the 
laws  of  Indiana.  The  burden  was  on  ap- 
pellee, the  judgment  being  shown  to  be  valid 
on  its  face,  to  show  facts  that  would  render 
it  equitable  and  just  to  require  appellant  to 
pay  again.  As  declared  by  Chancellor  Kent 
in  holmes  v.  Remsen,  4  Johns.  Ch.  460,  467, 
8  Am.  Dec.  581 :  "If  money  be  duly  attached 
in  the  hands  of  a  party,  and  he  has  paid  it, 
pursuant  to  the  judgment  of  a  competent 
foreign  court,  I  am  to  presume  omnia  rite 
acta :  and  it  may  be  laid-  down  as  a  clear 
principle  of  justice  that  a  person  compelled 
by  a  competent  jurisdiction  to  pay  a  debt 
once  shall  not  be  compelled  to  pay  it  over 
again."  See  also  Taylor  v.  Phelps,  1  Harr. 
&  (t.  492.  We  are  not  judicially  advised  as 
to  whether  the  claim  in  question  was  ex- 
empt from  garnishment  in  Kentucky.  The 
presumption,  in  the  absence  of  any  showing, 
would  be  that  the  common  law  prevailed 
there.  Smith  v.  Muncie  Nat.  Bank,  29  Ind. 
158:  Jackson  v.  Pittsburgh,  C.  C.  d  St.  L. 
R.  Co.  140  Ind.  241,  39  N.  E.  663. 

The  evidence  in  this  case  tends  to  show 
that  the  original  creditor  violated  our  stat- 
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utes,  in  sending  the  claim  without  the  state 
for  the  purpose  of  garnishment  (Burns's 
Rev.  Stat.  1001,  §§  2283,  2284)  ;  but  it  does 
not  appear  that  appellant  failed  to  disclose 
any  defense  within  its  knowledge.  A  wrong 
had  been  done  the  appellee,  but  its  conse- 
quences ought  not  to  be  visited  upon  the  ap- 
pellant, in  the  absence  of  any  showing  that 
it  was  a  party  to,  or  responsible  for,  such 
wrong. 

Counsel  for  appellee  wholly  misapprehend- 
ed the  effect  of  the  fact  that  appellee  obtained 
a  judgment  on  his  claim  in  this  state  before 
judgment  was  rendei^ed  in  the  Kentucky 
court.  It  is  to  be  remembered  that  the  ac- 
tion in  Kentucky  was  commenced,  and  serv- 
ice was  there  had  upon  appellant,  before  the 
institution  of  this  suit.  To  quote  from  the 
language  of  the  court  in  Emhree  v.  Banna, 
5  Johns.  101,  103:  "The  attachment  of  the 
debt  in  the  hands  of  the  defendant  fixed  it 
there  in  favor  of  tlie  attaching  creditors ;  the 
defendant  could  not  afterwards  lawfully  pfty 
it  over  to  the  plaintiff.  The  attaching  cred- 
itors acquired  a  lien  upon  the  debt  binding 
upon  the  defendant,  and  which  the  courts 
of  all  other  governments,  if  they  recognize 


such  proceedings  at  all,  cannot  fail  to  re- 
gard. *Qui  pHor  est  tempore  potior  est 
jure' "  The  fact  that  a  judgment  was  ob- 
tained in  this  state  was  in  no  wise  incon- 
sistent with,  but  was  based  on,  the  fact  that 
the  appellant  owed  the  appellee,  and  that 
was  the  basis  of  the  garnishment  in  Ken- 
tucky. The  effect  of  the  pendency  of  said 
suit  merely  conferred  a  privilege  upon  the 
appellant  to  seek  a  stay  of  proceedings  in 
this  action.  Smith  v.  Blatchford,  2  Ind.  184, 
52  Am.  Dec.  504;  Drake,  Attachm.  §  70. 
See  also  Xevian  v.  Poschinger,  23  Ind.  App. 
395,  698,  55  N.  E.  1033. 

We  think  it  clear  that  the  court^  below  did 
not  give  the  judgment  of  the  'Kentucky 
court,  duly  certified  as  it  was,  the  full  faith 
and  credit  that  it  was  entitled  to  under  the 
Federal  Constitution.  Chicago,  R.  I.  &  P. 
R.  Co.  v.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct.  Rep.  797. 

A  motion  has  been  made  to  dismiss  the 
appeal  in  this  case,  but,  in  view  of  the 
question  involved,  the  motion  is  overruled. 

Judgment  reversed,  with  an  instruction  to 
the  Circuit  Court  to  grant  appellant's  mo- 
tion for  a  new  trial. 


IOWA  SUPREME  COURT. 


Mrs.  William  ANDREWS,  Admrx.,  etc.,  of 
William  Andrews,  Deceased, 

V, 

MARSHALL  CREAMERY    COMPANY    et 
aL,  Appts, 
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1.  Merely  holdlnjr  over  after  the  ex- 
piration of  the  term,  under  a  lease  which 
provides  for  a  renewal  on  the  same  terms,  is 
not  suf&clent  to  show  an  affirmative  election 
to  renew  the  leaae  for  an  additional  term. 

2.  An  option  to  rene^'  a  lease  In  ac- 
eordance  ^VFith  the  terma  of  the  In- 
■trnment  giving  the  lessee  the  privilege  of 
renewal  is  exercised,  so  as  to  be  binding  on 
the  lessee,  by  the  statem^it  of  his  authorized 
agent,  shortly  before  the  expiration  of  the 
term,  that  the  lease  will  be  renewed,  on  the 
faith  of  which  the  landlord  makes  improve- 
ments which  he  Is  under  no  obligations  to 
make,  followed  by  the  assurance  by  the  agent 
of  Intention  to  remain,  and  that  no  written 
renewal  is  necessary,  when  pressed  for  such 
writing  after  the  expiration  of  the  term,  and 
while  the  lessee  Is  still  In  possession. 

(December  20,  1902.) 

APPEAL  by-  defendants  from  a  decree  of 
the  District  Court  for  Marshall  County 
in  plaintiiT's  favor  in  an  action  brought  to 
restrain  defendants  from  abandoning  cer- 
tain premises.     Affirmed. 


Note. — As  to  effect  of  holding  over  as  re- 
newal of  lease,  see  also.  In  this  series,  Valen- 
tine V.  Hcaley  (N.  Y.)  43  L.  R.  A.  667. 

As  to  what  constitutes  holding  over,  so  as  to 
render  tenant  liable  for  rent  of  another  term, 
see  Herter  v.  Mullen  (N.  Y.)  44  L.  R.  A.  70a , 
and  Byxbee  v.  Blake  (Conn.)  57  L.  R.  A.  222. 
60  L.  R.  A. 


Statement  by  MoOlain,  J.: 

Plaintiif,  as  administratrix,  brings  action 
to  restrain  defendants  from  abandoning,  and 
removing  their  property  from,  certain  prem- 
ises which  defendants  had,  prior  to  the 
bringing  of  the  action,  taken  possession  of  as 
tenants  under  a  leaiie  from  one  Brown,  as- 
signee, to  plaintiff's  intestate.  Decree  for 
plaintiff,  from  which  defendants  appeal. 

Messrs.  Meeker  ft  Meeker,  for  appel- 
lants : 

The  presumption  of  the  common  law,  that 
when  a  party  holds  over  after  the  termina- 
tion of  a  written  lease  for  one  or  more  years, 
and  pays  the  same  rent,  he  is  a  tenant  from 
year  to  year,  is  not  applicable  to  a  tenant 
holding  over  in  the  state  of  Iowa ;  but  he  is 
always  presumed  to  be  a  tenant  at  will, 
when  he  thus  holds  over,  until  the  contrary 
is  shown,  under  the  provisions  of  Code,  § 
2991. 

O'Brien  v.  Troxel,  70  Iowa,  761,  40  N.  W. 
704:  Dubuque  v.  Miller,  11  Iowa,  683;  Ger- 
man  State  Bank  v.  Uerron,  111  Iowa,  26, 
82  X.  W.  432;  Thorpe  Bros.  v.  Fouler,  57 
Iowa,  542,  11  N.  W.  3. 

To  make  the  contract  of  leasing  binding 
for  more  than  one  year  it  must  be  in  writ- 
ing: and  taking  and  holding  possession  for 
a  longer  period  than  one  year  will  not  take 
the  case  out  of  the  statute  of  frauds. 

Burden  v.  Knight,  82  Iowa,  586,  48  N.  W. 
985;  Hunt  v.  Coe,  16  Iowa,  201;  Thorp  v. 
Bradley,  75  Iowa,  52,  39  N.  W.  177 ;  Powell 
v.  Crampton,  102  Iowa,  365,  71  N.  W.  579. 

The  provisions  in  a  written  lease  giving 
the  lessee  the  privilege  to  renew  for  a  fur- 
ther term  upon  the  same  terms  means  a  new 
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lease,  or  new  contract  of  leasing,  and  not  an 
extending  of  the  old  lease. 

Wood,  Land.  &  T.  669-^74;  KoUook  v. 
SoHbner,  98  Wis.  104,  73  N.  W.  778;  Orton 
V.  Noonan,  27  Wis.  279 ;  Cunningham  v.  Pat- 
tee,  99  Mass.  252;  Swank  v.  8t.  Paul  City 
R,  Co.  72  Minn.  380,  75  N.  W.  594;  Thie- 
baud  V.  First  Nat.  Bank,  42  Ind.  212;  12 
Am.  &  £ng.  Enc.  Law,  p.  1008,  note  2;  Rut- 
gers V.  Hunter,  6  Johns.  Ch.  215;  Carr  v.  El- 
lison, 20  Wend.  178 ;  Renoud  v.  Daskam,  34 
Conn.  515;  Taylor,  Land.  &  T.  8th  ed.  §  332; 
Thorpe  Bros.  v.  Fowler,  67  Iowa,  541,  11 
N.  W.  3. 

The  meting  and  understanding  of  the 
parties  from  their  acts  and  surroundings 
must  be  considered  in  construing  the  con- 
tract. 

Ditson  V.  Ditson,  85  Iowa,  276,  52  N.  W. 
203;  Chicago  Lumber  Co.  v.  Tibbies  Mfg. 
Co.  80  Iowa,  369,  45  N.  W.  893;  Oskaloosa 
College  v.  Western  Union  Fuel  Co.  90  Iowa, 
380,  54  N.  W.  152,  57  N.  W.  903;  Capital 
City  Gaslight  Co.  v.  Des  Moines,  93  Iowa, 
547,  61  N.  W.  1066. 

Messrs.  Binford  ft  Snelllns  and 
Boardmany  Aldrloh,  ft  I<awrenoe  for 
appellee. 

MoOlain,  J.,  delivered  the  opinion  of  the 
court: 

The  lease  to  the  premises,  executed  in 
April,  1898,  was  for  the  term  of  one  year 
from  May  2,  1898,  with  a  yearly  rental  of 
$G00,  payable  in  monthly  payments  in  ad- 
vance, "with  the  privilege  of  renewal  for 
four  years  longer  on. the  same  terms."  It 
was  fiurther  stipulated  therein  that,  in  case 
immediate  possession  was  not  given  at  the 
termination  of  the  term,  the  lessees  should 
pay  to  the  lessor  "$10  per  day  for  each  and 
every  day  said  premises  shall  be  withheld." 
And  the  lessees  further  agreed  "to  surrender 
said  premises  at  the  end  of  the  lease,  or 
sooner  determination  thereof,  in  as  eood  con- 
dition as  reasonable  use  thereof  will  permit, 
damage  by  the  elements  excepted."  After 
the  expiration  of  the  one-year  term  defend- 
ants continued  to  occupy  the  premises  and 
pay  rent  at  the  rate  stipulated  in  the  lease 
for  several  months,  when  they  gave  to  the 
lessor  notice  that  they  would  terminate  their 
occupancy  of  the  premises,  and  surrender  pos- 
session, at  the  expiration  of  thirty  days  from 
that  time.  The  question  is  whether  defend- 
ants became  tenants  for  a  four-year  term, 
after  the  expiration  of  the  one-year  term 
provided  for  in  the  lease,  under  the  provi- 
sion with  reference  to  renewal,  or  whether 
they  became  tenants  at  will  at  the  expira- 
tion of  the  one-year  term,  and  had  the  right 
to  terminate  such  tenancy  on  giving  thirty 
days*  notice.  There  seems  to  be  no  doubt 
under  the  authorities  that,  where  a  lease 
provides  that  the  tenant  may  have,  at  his 
option,  an  extension  for  a  specified  time  aft- 
er the  expiration  of  the  term  agreed  upon 
in  the  lease,  or  may  occupy  for  an  extended 
term  including  the  term  specified,  the  mere 
holding  over  after  the  expiration  of  the  spe- 
cified term  will  constitute  an  election  to 
hold  for  the  additional  or  extended  term,  and 
CO  L.  R.  A. 


the  tenant,  after  holding  over  beyond  the 
first  term  without  any  new  arrangement,  is 
bound  for  the  additional  or  extended  term 
as  fully  and  completely  as  though  that  term 
had  been  originally  included  in  the  lease 
when  executed.  Delashman  v.  Berry,  20 
Mich.  292,  4  Am.  Rep.  392;  Terstegge  v. 
First  German  Mut.  Ben.  Boo.  92  Ind.  82,  47 
Am.  Rep.  135;  Montgomery  v.  Hamilton 
County,  76  Ind.  362,  40  Am.  Rep.  250;  Peehl 
V.  Bumbalek,  09  Wis.  62,  74  N.  W.  545; 
Harding  v.  Seeley,  148  Pa.  20,  23  Atl.  1118; 
Mershon  v.  Williams,  62  N.  J.  L.  779,  42 
Atl.  778;  CUMke  v.  MerHll,  51  N.  H.  415. 
According  to  this  view,  the  continuance  in 
possession  is  sufiicient  proof  of  an  election 
to  enjoy  the  privilege  of  extension  provided 
for.  Kramer  v.  Cook,  7  Gray,  650;  Stone 
V.  8t.  Louis  Stamping  Co.  155  Mass.  267,  29 
N.  E.  623:  Holley  v.  Young,  66  Me.  520.  In 
M'ell-reasoned  cases  in  Massachusetts  the 
view  is  expressed  that  holding  over  is  mere- 
ly evidence  of  an  intention  to  occupy  under 
the  privilege  of  an  extension,  which  may  be 
overcome  by  evidence  of  a  contrary  inten- 
tion. Jones  V.  Tilton,  139  Mass.  418,  1  N. 
E.  741;  Kimball  v.  Cross,  136  Mass.  300. 
There  is  good  reason,  however,  supported  by 
authority,  for  a  distinction  between  a  priv- 
ilege of  an  extension  and  a  right  to  renew. 
The  extended  term  or  addition^  term  is  one 
provided  for  in  the  lease  itself,  and  the  mere 
enjoyment  of  the  privilege  by  continuing 
in  possession  is  enough  to  bring  the  ex- 
tended occupancy  within  the  original  con- 
tract. But  an  agreement  for  an  option  of 
renewal  would  seem  to  imply  that  the  par- 
ties contemplated  some  affirmative  act  by 
way  of  the  creation  of  an  additional  term. 
It  is  no  doubt  true  that  this  affirmative  act 
may  be  something  different  from,  and  less 
than,  the  execution  of  a  new  lease;  for, when 
the  tenant  has  indicated  affirmatively  the 
election  to  avail  himself  of  the  privilege  of 
renewal,  he  has  done  all  that  is  necessary 
to  create  a  renewal,  for  the  conditions  under 
which  the  new  term  is  to  be  enjoyed  will 
be  the  same  as  those  under  which  the  first 
term  was  enjoyed,  save  as  to  the  condition 
which  provides  for  the  renewal.  Brand  v. 
Frumvellei',  32  Mich.  215;  Darling  v.  Hoban, 
53  Mich.  599,  19  N.  W.  645;  Willoughby  v. 
Atkinson  Furnishing  Co.  93  Me.  186,  44  Atl. 
612;  Orion  v.  Noonan,  27  Wis.  272;  Kol- 
lock  V.  8cHbt^er,  98  Wis.  104,  73  N.  W.  776. 
A  covenant  to  renew  gives  a  privilege  to  the 
tenant,  but  is  nevertheless  an  executory  con- 
tract, and,  until  the  tenant  has  exercised 
the  privilege,  he  cannot  be  held  for  the  ad- 
ditional term.  Su>a4ik  v.  St.  Paul  City  R. 
Co.  61  Minn,  423,  63  N.  W.  1088;  72  Minn. 
380,  75  N.  W.  594.  There  is  authority  for 
the  view  that  the  mere  holding  over  is  suf- 
ficient evidence  of  an  election  to  renew,  even 
where  that  is  the  privil^e  given  in  the  lease. 
Insurance  d  Law  Bldg.  Co.  v.  National  Bank, 
71  Mo.  58;  Ranlet  v.  Cook,  44  N.  H.  512,  84 
Am.  Dec.  92;  Clarke  v.  Merrill,  51  N.  H, 
415;  McBHer  v.  Marshall,  126  Pa.  390,  17 
Atl.  647.  But  with  better  reason,  as  we 
think,  it  has  been  held  in  other  cases,  after 
a  full  consideration  of  the  question  and  l^e 


1903. 


Andrews  v.  Marshaix  Creamebt  Co. 


401 


authorities  bearing  upon  it,  that  the  act 
of  holding  over  is  not  sufficient  to  show  an 
affirmative  election  to  renew  the  lease  for 
an  additional  term  under  a  stipulation  giv- 
ing the  privilege  of  such  renewal.  Thiehaud 
V.  First  Nat,  Bank,  42  Ind.  212;  Terategge 
V.  First  Gei-man  Mut.  Ben,  8oc.  92  Ind.  82, 
47  Am.  Rep.  135;  Renotid  v.  Daskam,  34 
Conn.  512;  Kollock  v.  Sorihner,  98  Wis.  104, 
73  N,  W.  776.  The  arguments  in  favor  of 
the  doctrine  supported  by  the  cases  last  cited 
seem  to  us  to  be  controlling.  The  covenant 
of  renewal  itself  implies  the  creation  of  a 
new  term,  and  some  exercise  of  the  right  of 
election  to  assume  the  obligations  involved 
therein  should  appear.  Cooper  v.  Joy,  105 
:Mich.  374,  63  N.  W.  414;  Bradford  v.  Pat- 
ten ^  108  Mass.  153.  The  distinction  be- 
tween the  privilege  of  extension,  involving 
the  mere  election  to  treat  the  original  lease 
as  for  a  longer  term  than  that  agreed  upon 
at  its  execution,  and  the  privilege  of  renew- 
al, involving  the  creation  of  another  term, 
distinct  from  that  provided  for  in  the  lease 
as  executed,  is  implied  in  the  language  se- 
lected to  express  the  intention  of  the  par- 
ties. Where  the  stipulation  is  for  privilege 
of  renewal,  the  situation  at  the  end  of  the 
first  term  is  this:  The  tenant  may,  if  he 
sees  fit,  by  any  appropriate  act  indicating 
his  intention  to  do  so,  and  before  the  privi- 
lege has  expired  by  the  expiration  of  the 
term,  bind  himself  to  a  new  lease,  the  terms 
and  conditions  of  which  are  expressed  in  the 
first  lease.  But,  on  the  other  hand,  he  may, 
if  he  sees  fit,  become  a  tenant  holding  over 
after  the  expiration  of  his  term;  that  is,  a 
tenant  at  will  under  the  provisions  of  our 
statute  (Code,  §  2991;  O'Brien  v.  Troxel,  76 
Iowa,  760,  40  N.  W.  704;  German  State 
Bank  v.  Herron,  111  Iowa,  26,  82  N.  W. 
430)  ;  or,  in  some  states,  a  tenant  from  year 
to  year,  and  bound  to  continue  in  posses- 
sion for  an  additional  term,  as  fixed  by  law 
yffaynes  v.  AldHch,  133  N.  Y.  287,  31  N.  E. 
1)4) ;  and  by  thus  holding  over  he  creates  a 
new  tenancy  for  an  additional  term,  or  at 
will,  as  the  case  may  be,  which  he  can  only 
terminate  as  provided  by  law  {Baltimore  d 
O.  R,  Co,  V.  West,  57  Ohio  St.  161,  49  N.  E. 
344;  Gladwell  v.  Eolcomh,  60  Ohio  St.  427, 
54  N.  E.  473).  It  is  true,  the  landlord  is 
not  bound  in  this  state  to  accept  him  as  a 
tenant  at  will,  but  may  at  once  proceed  to 
recover  possession  of  the  premises.  But,  if 
the  landlord  allows  him  to  remain  for  thirty 
•days,  then  a  tenancy  at  will  is  created  for 
the  occupancy  of  the  premises  on  the  terms 
of  the  former  lease,  which  can  be  terminated 
only  by  notice,  as  provided  by  statute.  Code, 
§  2991;  Duhuque  v.  Miller^  11  Iowa,  583; 
McClelland  v.  Wiggins,  109  Iowa,  673,  81 
^.  W.  156;  Shuyer  v,  Klinkenherg,  67  Iowa, 
544,  25  N.  W.  770.  Now,  it  seems  to  us  more 
reasonable  to  assume  that  the  tenant  hold- 
ing over  after  the  expiration  of  his  term, 
without  more,  elects  to  become  a  tenant  at 
will,  provided  his  landlord  allows  him  to  re- 
main in  possession,  than  that  he  thereby 
elects  to  bind  himself  for  an  additional  term, 
which  he  might  have  availed  himself  of  by 
Acting  under  the  provisions  of  his  lease,  but 
«0  L.  R.  A. 


which  he  has  in  fact  indicated  no  intention 
to  claim  or  become  bound  for. 

As  the  holding  over  alone  was  not  suffi- 
cient to  establish  an  exercise  of  the  option 
to  renew,  it  becomes  necessary  to  consider 
whether  there  was  other  evidence,  which,  in 
addition  to  that  fact,  was  sufficient  to  show 
such  election.  It  appears  that  less  than  two 
months  prior  to  the  expiration  of  the  first 
term  the  lessor  asked  one  CoUyer,  the  agent 
in  charge  of  the  premises  for  defendanta, 
who  were  nonresidents,  whether  defendants 
intended  to  remain  after  the  expiration  of 
the  term,  and  was  given  assurance  in  a  gen- 
eral way  that  such  was  their  purpose.  On 
this  assurance  some  improvements  were 
made,  which  the  landlord  was  under  no  ob- 
ligation to  make.  A  few  days  after  the  ex- 
piration of  the  first  term  the  lessor  asked 
CoUyer  to  execute  for  defendants  a  written 
renewal  of  the  lease.  CoUyer  claimed  he  had 
no  authority  to  execute  such  an  instrument, 
but  promised  that  within  a  few  days  he 
would  present  it  for  signature  to  the  officers 
of  the  defendant  company  in  Chicago,  where 
they  resided,  at  the  same  time  assuring  les- 
sor that  he  could  have  a  written  renewal 
if  he  wanted  it.  Afterward  CoUyer  told  les- 
sor that  he  had  omitted  to  call  the  attention 
of  the  officers  to  the  matter,  and  assured  les- 
sor that  defendants  would  stay,  and  needed 
no  renewal.  It  is  to  be  borne  in  mind  that 
in  all  of  the  conversations  between  lessor 
and  CoUyer  the  evident  purpose  of  lessor, 
as  it  must  have  been  understood  by  CoUyer, 
was  to  ascertain  whether  defendants  were 
intending  to  elept  or  had  elected  to  renew, 
and  that  he  had  the  right  to  put  them  out 
of  possession  at  the  expiration  of  the  term, 
or  afterwards  to  terminate  their  possession 
on  thirty  days'  notice,  in  the  absence  of  a 
renewal,  and  the  evident  intention  of  CoUyer 
was  to  induce  lessor  to  allow  the  possession 
to  continue.  We  have  no  doubt,  under  the 
evidence,  of  CoUyer's  authority  to  bind  the 
defendants  by  a  renewal,  no  written  agree- 
ment to  that  effect  being  necessary,  nor  of 
the  purpose  of  CoUyer  to  induce  lessor  to 
allow  defendants  to  remain  in  possession 
under  the  belief  that  they  were  so  remaining 
in  pursuance  of  the  renewal  privilege.  This 
was  enough  to  bind  defendants. 

Our  conclusion  is  that  the  option  to  renew 
was  exercised,  and  that  defendants  became 
bound  for  the  additional  term  provided  for 
in  the  lease,  and  the  decree  of  the  loxjoer 
court  is  affirmed. 


Stewart  McFADDEN,  by  Next  Friend,  J.  P. 
McFadden,   Appt,, 

V, 

JEWELL. 


(. 


.Iowa. 


.) 


A    eltT    exercises    its    pollee    poorer    in 
clearlnflr  An  alley  of  -weeds,  so  that  It 

Norn. — As  to  distinction  between  public  and 
private  functions  of  municipality  in  respect  to 
liability  for  negligence,  see  note  to  Barron  y. 
2G 
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la  not  responsible  for  negligence  In  the  per- 
formance of  the  work  by  one  whom  It  has 
employed  for  that  purpose,  which  results  In 
the  Injury  of  a  child  attracted  there  by  his 
operations. 

(January  30,  1008.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  District  Court  for  Hamilton  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  b^en  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Wesley  Martin,  for  appellant: 

The  negligence  of  the  person  directly  em- 
ployed is  necessarily  the  negligence  of  the 
corporation  employing  him. 

The  employee  was  m  the  pav  and  under 
the  immediate  control  of  the  defendant.  This 
being  true,  the  defendant  is  liable  for  his 

The  rule  for  which  we  contend  is  plainly 
stated  in — 

Kellogg  v.  Payne,  21  Iowa,  675;  Callalupn 
V.  Burlington  d  M.  River  R.  Co.  23  Iowa, 
562;  Buchanan  v.  Chicago,  M.  d  Bt.  P.  R. 
Co.  75  Iowa,  393,  39  N.  W.  663;  Blink  v. 
Huhinger,  90  Iowa,  642,  57  N.  W.  593. 

Mesftrs.  Hyatt  A  Hyatt  and  J.  M. 
Blake,  for  appellee: 

The  town  had  the  right,  and  the  law 
makes  it  its  duty,  to  cut  down  the  weeds 
and  grass  in  the  streets  and  alleys  thereof, — 
especially  to  keep  it  free  from  noxious 
weeds.  The  mowing  machine  is  the  only 
means  now  employed  for  the  purpose  of  cut- 
ting weeds  and  grass,  either  in  field  or  high- 
way. No  more  danger  could  result  from  its 
ordinary  use  than  might  result  from  the 
use  of  a  scythe,  and  there  is  no  averment  in 
the  petition  that  its  use  in  the  manner 
charged  was  more  dangerous  than  a  scythe 
or  any  other  means  that  might  be  employed 
for  the  purpose. 

Wood  v.  Independent  School  Diet.  44 
Iowa,  27. 

The  incorporated  town,  defendant  herein, 
cannot  be  held  liable  for  Foster's  negligence. 

Miller  v.  Minnesota  d  N.  W.  R.  Co.  76 
Iowa,  655,  39  N.  W.  188 ;  Broum  v.  McLeish, 
71  Iowa,  381,  32  N.  W.  385;  Van  Winter  v. 
Henry  County,  61  Iowa,  684,  17  N.  W.  94; 
Callahan  v.  Burlington  d  M.  River  R,  Co. 
23  Iowa,  562;  Kellogg  v.  Payne,  21  Iowa, 
675:  Jansen  v.  Jersey  City,  61  N.  J.  L.  243, 
39  Atl.  1025;  Berg  v.  Parsons,  90  Hun,  267, 
35  N.  Y.  Supp.  780;  Wood  v.  Independent 
School  Diet.  44  Iowa,  27. 

Bisbop,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  allegations  of  the  petition  are  sub- 
stantially as  follows:  That  prior  to  July 
16,  1899,  a  public  alley  within  the  limits  of 
the  defendant  town  had  been  allowed  to  be- 
come obstructed  and  groWn  up  with  weeds 


and  grass;  that  on  said  day  the  defendant, 
employed  one  Foster  to  mow  and  cut  down 
such  weeds  and  grass,  and  that  said  Foster,, 
pursuant  to  his  employment,  and  under  the 
direction  of  defendant  as  to  the  means  and 
manner  of  said  employment,  proceeded  with 
the  work  for  which  he  was  employed,  using 
therefor  a  mower  drawn  by  a  team  of 
horses :  that  the  operation  of  the  mower  at- 
tracted to  the  alley  a  number  of  children 
from  the  homes  near  to  and  adjoining  the 
same;  that  plaintiff  then  about  two  years 
old,  and  residing  with  his  parents  near  said 
alley,  was  attracted  by  the  operation  of  the- 
mower  and  by  the  voices  of  other  children  in 
the  alley;  that,  as  said  Foster  was  driving 
south  through  said  alley  with  his  team  and 
mower  at  work,  the  plaintiff  entered  the  al- 
ley., and  proceeded  to  walk  north,  so  that 
the  child  and  team  were  approaching  each 
other  from  opposite  directions;  that  from 
the  time  plaintiff  entered  the  alley  until  he 
was  injured  said  Foster  could  have  seen  him 
by  the  exercise  of  ordinary  care,  and  thus 
prevented  the  accident;  that  the  children  in 
the  rear  of  the  team  and  mower  saw  plain- 
tiff, and  one  of  them  called  loudly  to  Foster 
to  attract  his  attention,  and  that,  while  he- 
heard  the  call,  and  asked  the  cause  thereof, 
he  paid  no  further  attention  thereto,  and 
did  not  stop  his  team;  that  he  (said  Fos- 
ter) negligently  aad  carelessly  drove  said 
mower  upon  and  against  plaintiff,  causing 
an  injury,  which  is  set  forth  and  described. 
It  is  then  said  that  defendant  was  guilty  of 
negligence  in  employing  said  Foster  to  mow 
said  alley  by  the  use  of  a  team  and  mower, 
as  plaintiff  and  other  children  were  in  the 
habit  of  playing  therein,  which  fact,  and  of 
the  danger  to  such  children  incident  thereto,, 
was  well  known  at  all  times  to  defendant 
and  said  Foster.  The  demurrer  in  terms- 
puts  in  issue  the  sufficiency  of  the  petition 
as  stating  a  case  of  actionai>le  negligence  on 
the  part  of  the  defendant. 

Conceding,  for  the  purposes  of  this  opin- 
ion, that  the  petition  states  a  cause  of  ac- 
tion as  against  Foster,  we  proceed  to  the  in- 
quiry whether  a  case  of  actionable  negli- 
gence is  stated  as  against  the  defendant 
town.  It  does  not  appear  by  whom — that 
is,  by  what  official  board  or  officer  of  the- 
town — ^Foster  was  employed.  Nor  is  it 
stated  what  were  the  terms  of  his  employ- 
ment, save  that  it  is  said  he  was  under  the 
direction  of  the  defendant  as  to  the  means 
and  manner  of  his  employment.  The  de- 
fendant being  a  municipal  corporation,  it 
follows  of  necessity  that  the  contract  of  em- 
ployment with  him  must  have  been  entered 
into  by  some  official  board,  committee,  or  of- 
ficer. Now,  whether  it  was  the  town  coun- 
cil, or  a  committee  thereof  on  public  health' 
or  streets  and  alleys,  or  the  street  conunis- 
sioner  of  the  toWn,  is  immaterial,  in  our 
view.  Certain  it  is  that  in  the  matter  of  its. 
control  over  the  streets  and  alleys   with- 


Detrolt  (Mich.)  19  L.  R.  A.  452.  Also  the 
later  cases  In  this  series  of  Gibson  v.  Hunting- 
ton (W.  Va.)  22  L.  R.  A.  561 ;  Coming  v.  Sagi- 
naw (Mich.)  40  L.  R.  A.  626 ;  Colwell  v.  Water- 
60  L.  R.  A. 


bary  (Conn.)  57  L.  R.  A.  218;  Nicholson  v. 
DGtfolt  (Mich.)  56  L.  R.  A.  601;  Peterson  v. 
Wilmington  (N.  C.)  56  L.  R.  A.  969;  and  Hair 
V.  Concord  <N.  H.)  68  L.  R.  A.  466. 
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in  the  incorporate  limits — and,  to  make  the 
reference  direct,  in  the  matter  of  clearing 
the  alley  in  question  of  weeds — the  town 
was  in  the  exercise  of  police  powers  pos- 
sessed by  it  as  an  incident  to  its  existence 
as  a  municipal  corporation.  It  is  well  set-^ 
tied  that  where  an  act  done  by  an  officer  or 
employee  of  a  municipal  corporation  is  es- 
sentially in  the  line  of  the  performance  of 
an  official  duty,  public  in  charaxster,  the 
municipality  cannot  be  made  liable  for  a 
tort  committed  or  wrong  done  by  such  offi- 
cer or  employee  while  encaged  as  such  in 
the  performance  of  the  Sixty  in  question.^ 
That  acts  done  in  the  execution  of  police"^ 
powers  and  in  the  enforcement  of  police  reg- 
ulations are  in  the  nature  of  the  perform- 
ance of  a  service  for  the  benefit  of  the  gen- 
eral public  cannot  well  be  questioned.  In 
this  connection  it  has  been  held  that  **the 
grounds  of  exemption  from  liability  are, 
that  the  corporation  is  engaged  in  the  per- 
formance of  a  public  service,  in  which  it  nas 
no  particular  interest,  and  from  which  it  de- 
rives no  special  benefit  or  advantage  in  its 
corporate  capacity,  but  which  it  is  bound  to 
see  performed  in  pursuance  of  a  duty  imposed 
by  law  for  the  general  welfare  of  the  inhab- 
itants or  of  the  community;  that  the  mem- 
bers of  the  fire  department,  although  ap- 
pointed by  the  city  corporation,  are  not, 
when  acting  in  the  discharge  of  their  du- 
ties, servants  or  agents  in  the  employment 
of  the  city,  for  whose  conduct  the  ci^  can 
be  held  liable,  but  they  act  rather  as  public 
officers,  or  officers  of  the  city  charged  with 
a  public  service,  for  whose  negligence  or 
misconduct  in  the  discharge  of  official  duty 
no  action  will  lie  against  the  city,  unless  ex- 
pressly given;  and  hence  the  maxim  of  re- 
spondeat superior  has  no  application." 
Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep. 
760.  And  in  Condiot  v.  Jersey  Oity,  46  N. 
J.  L.  157,  it  was  held  that,  where  a  person 
was  employed  by  the  board  of  public  works 
of  a  municipality  to  drive  a  horse  and  cart 
owned  by  such  municipality,  and  used  in 


carting  refuse  to  the  dumping  ground,  and 
by  the  negligence  of  such  driver  in  making 
a  dump  from  such  cart  the  plaintifiT's  intee- 
tate  was  killed,  the  doctrine  of  respondeat 
superior  had  no  application.  And  a  city 
cannot  be  made  liable  for  the  negligence  of  a 
teamster  employed  in  transporting  stone  to 
repair  a  highway,  the  employment  being  by 
the  superintendent  of  streets,  who  is 
charged  with  the  duty  of  keeping  the  streets 
in  repair.  Barney  v.  Lowell,  98  Mass.  570. 
An  employee  of  the  committee  of  public 
charity,  an  adjunct  of  the  city  government, 
charged  with  the  duty  of  driving  an  ambu- 
lance wagon,  and  through  whose  negligent 
driving  a  person  was  struck  and  killed,  has 
been  held  to  be  engaf^ed  in  a  public  service, 
and  hence  the  municipality  could  not  be 
made  liable  under  the  doctrine  of  responde- 
at superior.  Mawmilian  v.  New  York,  62 
N.  Y.  160,  20  Am.  Rep.  468.  So  it  has  been 
held  that  a  city  cannot  be  made  liable  for 
the  personal  torts  or  wrongs  committed  by 
its  police  officers  {Calwell  v.  Boone,  61 
Iowa,  687,  33  Am.  Rep.  154,  2  N.  W.  614) ; 
or  its  sanitary  officers  {Ogg  v.  Lansing,  35 
Iowa,  496,  14  Am.  Rep.  499 ) ;  or  its  firemen 
{Wilcow  v.  Chicago,  107  111.  334,  47  Am. 
Rep.  434;  Grube  v.  8t.  Paul,  34  Minn.  402, 
26  N.  W.  228).  The  general  doctrine  is 
that,  unless  the  charter  of  the  city,  or  some 
general  statute  of  the  state,  impose  a  liabil- 
ity upon  the  city  for  the  torts  or  wrongs  of 
its  officers  and  agents  engaged  in  the  execu- 
tion of  police  powers  or  regulations,  then  no 
such  liability  exists.  Ha^ord  v.  New  Bed- 
ford, 16  Gray,  297;  Fisher  v.  Boston,  104 
Mass.  87,  6  Am.  Rep.  196;  Dill.  Mun.  Ck>rp. 
4th  ed.  §9  967,  974.  Accepting  such  to  be 
the  rule,  it  follows  that  the  court  below  com- 
mitted no  error  in  holding  that  the  defend- 
ant could  not  be  made  liable  for  the  negli- 
gent act  of  Foster,  and  accordingly  in  sus- 
taining the  demurrer  to  the  petition. 
Afflrmed, 

Weaver,  J.,  took  no  part. 


MINNESOTA  SUPREME  CX)URT. 


A.  W.  SANDERSON  and  Wife,  Appts., 

V. 

NORTHERN    PACIFIC   RAILWAY    COM- 
PANY, Respt.      . 


(. 


.Minn. 


.) 


*1.  No  appeal  lies  from  an  order  grant- 
ing a  motion  for  judgment  notwithBtanding 
the  verdict. 

•Headuotes  by  Stabt,  Ch.  J. 


2.     Tbero  can  be  no  reeoTery  for  frigrbt 
Tirhlch    results    in    phyaieal    injuries. 

In  the  absence  of  contemporaneous  injury  to 
the  plaintlfT,  unless  the  fright  is  the  proxi- 
mate -result  of  a  legal  wrong  against  the 
plaintiff  by  the  defendant. 

(I>eoeiDA>er  26,  1902.) 

APPEALS  by  plaintiffs  from  orders  of  the 
District  Court  for  Ramsey  County  in  an 
action  brought  to  recover  damages  for  al- 


NOTS. — For  fright  as  basis  for  cause  of  ac- 
tion, see  also,  in  this  series,  Ewing  y.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  (Pa.)  14  L.  R.  A. 
666,  and  note;  Halle  y.  Texas  &  P.  R.  Co.  (C.  C. 
App.  6th  C.)  28  L.  R.  A.  774;  Sloane  y. 
Southern  California  R.  Co.  (Cal.)  82  L.  R.  A. 
108;  Mitchell  v.  Rochester  R.  Co.  (N.  T.)  84 
L.  B.  A.  781;  Spade  y.  Lynn  ft  B.  R.  Co. 
(Mass.)  38  L.  R.  A.  512 ;  Mack  y.  South  Bound 
60  L.  R.  A. 


K.  Co.  (S.  C.)  40  L.  R.  A.  670 ;  Braun  y.  Crayen 
(111.)  42  L.  R.  A.  100;  Gulf,  C.  ft  S.  F.  R.  Co. 
y.  Hayter  (Tex.)  47  L.  R.  A.  826;  Smith  v. 
Postal  Teleg.  Cable  Co.  (Mass.)  47  L.  R.  A. 
828;  Denyer  ft  R.  6.  R.  Co.  y.  Roller  (C.  C. 
App.  0th  C.)  40  L.  R.  A.  77 ;  Tuttle  y.  AUantic 
City  R.  Co.  (N.  J.  L.)  64  L.  R.  A.  682;  and 
Watson  y.  Dilts  (Iowa)  67  L.  R.  A.  660. 
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leged  breach  of  a  carriage  contract;  A.  W. 
Sanderson  appealing  from  an  order  granting 
a  motion  for  judgment  in  favor  of  defendant 
notwithstanding  a  verdict  in  his  favor,  and 
Caroline  Sanderson  appealing  from  an  order 
denying  a  new  trial  idter  judgment  in  favor 
of  defendant.  First  appeal  ditmUaed.  Or- 
der affirmed  on  the  second  appeal. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  Butts,  for  appellants: 

In  ejecting  one  child,  and  attempting  to 
eject  the  other,  without  first  having  tendered 
back  the  tickets  taken  up,  the  conductor's 
actions  were  wrongful. 

Braun  v.  Northern  P.  R.  Co.  79  Minn. 
404,  412,  49  L.  11.  A.  319,  322,  82  N.  W.  675, 
984;  Wardwell  v.  Chicago,  M.  d  8t.  P,  R. 
Co.  46  Minn.  514,  13  L.  R.  A.  596,  49  N.  W. 
206. 

Mr.  Cliarlea  Roberta  also  for  appel- 
lants. 

Messrs.  C.  W.  B«nn  and  I^  T.  Cham- 
berlain, for  respondent: 

An  order  for  judgment  is  not  appealable. 

State  ex  rel.  Lembke  v.  Bechdel,  38  Minn. 
278,  37  N.  W.  338 ;  8t.  Anthony  Falls  Bcmk 
V.  Graham,  67  Minn.  318,  69  N.  W.  1077; 
Oelschlegel  v.  Chicago  G.  W.  R.  Co.  71 
Minn.  60,  73  N.  W.  631;  Ames  v.  Missis- 
sippi Boom  Co.  8  Minn.  467,  Gil.  417 ;  Mo- 
Mahon  v.  Davidson,  12  Minn.  357,  Gil.  232; 
Rogers  v.  Holyoke,  14  Minn.  514,  Gil.  387; 
Croft  V.  Miller,  26  Minn.  317,  4  N.  W.  45. 

Neither  Caroline  Sanderson  nor  her  hus- 
band could  recover  for  injuries  sustained  by 
the  former  as  a  result  of  fright  arising  be- 
cause of  the  expulsion  of  her  child,  when 
even  the  child  itself  was  in  no  manner  in- 
-fured,  and  there  was  no  threat  or  possibil- 
ity of  personal  injury  to  it  or  to  her. 

Bp^.knam  v.  Great  Northern  R.  Co.  76 
Mini,.  373,  79  N.  W.  98;  Larson  v.  Chase, 
47  Minn.  307,  14  L.  R.  A.  86,  60  N.  W.  238 ; 
Purcell  y.  8t.  Paul  City  R.  Co.  48  Minn. 
134,  10  L.  R.  A.  203,  50  N.  W.  1034;  Keyes 
v.  Minneapolis  d  8t.  L.  R.  Co.  36  Minn.  290, 
30  N.  W.  888;  Etoing  v.  Pittsburgh,  C.  d  8t. 
Jj.  R.  Co.  147  Pa.  40,  14  L.  R.  A.  666,  23 
Atl.  340;  Wood's  Mayne,  Damages,  p.  74; 
Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep. 
303;  Lynch  v.  Knight,  9  H.  L.  Cas.  577; 
Haile  v.  Texas  d  P.  R.  Co.  23  L.  R.  A.  774, 
<)  C.  C.  A.  134,  23  U.  S.  App.  80,  60  Fed. 
657 ;  8pade  v.  Lynn  d  B.  R.  Co,  168  Mass. 
286,  38  L.  R.  A.  512,  47  N.  E.  88;  Braun  v. 
Cmven,  176  111.  401,  42  L.  R.  A.  199,  51  N. 
E.  657 ;  Mitchell  v.  Rochester  R.  Co.  151  N. 
Y.  107,  34  L.  R.  A.  781,  45  N.  E.  354. 

There  is  no  evidence  which  would  show 
any  implied  authority  on  the  part  of  the 
agent  at  Rice  lake  to  make  a  bargain  to  car- 
ry two  passengers  for  one  fare,  or  to  carry  a 
passenger  free. 

1  Am.  &  Eng.  Enc.  Law,  title,  Agency,  p. 
351. 

Even  if  the  preceding  conductors,  know- 
ing the  boy's  age,  carried  him  free,  it  is  im- 
material. Defendant  is  not  bound  thereby, 
not  even  if  preceding  conductors  on  the  de- 
fendant's own  road  had  done  so. 

Cox  V.  Los  Angeles  Terminal  R.  Co.  109 
Cal.  100,  41  Pac.  794;  Poulin  v.  Canadian 
00  L.  R.  A. 


P.  R.  Co.  17  L.  R.  A.  800,  3  C.  C.  A.  23,  6 
U.  S.  App.  298,  62  Fed.  202;  Dietrich  v. 
Pennsylvania  R.  Co.  71  Pa.  432,  10  Am. 
Rep.  711;  Weikle  v.  Minneapolis,  Bt.  P.  d 
8U.  M.  R.  Co.  64  Minn.  296,  66  N.  W.  963; 
National  Bank  of  Commerce  v.  Chicago,  B. 
d  N.  R.  Co.  44  Minn.  224,  9  L.  R.  A.  263, 
46  N.  W.  342,  560. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  A.  W.  Sanderson  on  May  7, 
1900,  with  his  wife,  Caroline  Sanderson, 
and  their  four  children,  aged  respectively 
four,  six,  eight,  and  twelve  years,  boarded 
one  of  the  passenger  trains  of  the  Omaha 
Railway  at  Rice  lake,  in  the  state  of  Wis- 
consin, for  the  purpose  of  going  to  St.  Paul, 
and  thence  over  the  Northern  Pacific  Rail- 
way to  Oedro,  in  the  state  of  Washington. 
The  father  and  mother  each  had  a  full 
through  ticket,  and  the  child  twelve  years 
of  age,  a  boy,  had  a  through  half-fare  ticket. 
The  tickets  were  purchased  of  the  station 
agent  at  Rice  lake.  The  party  transferred 
to  the  defendant's  passenger  train  at  St. 
Paul.  Before  the  train  reached  Minneapo- 
lis, the  conductor  took  up  the  tickets  of  the 
plaintiff  and  his  wife,  and  the  half-fare 
ticket  of  the  boy,  and  demanded  half-fare 
tickets  for  the  other  two  children  who  were 
over  five  years  old,  or  the  payment  of  $40, 
the  price  thereof.  The  father  declined  to 
pay  any  fare  for  the  two  children,  for  the 
reason,  as  he  stated  to  the  conductor,  that 
he  had  an  agreement  with  the  agent  when 
he  purchased  the  tickets  that  the  price  paid 
therefor  should  entitle  himself  and  his  fam- 
ily to  be  carried  to  their  destination.  The 
conductor  upon  such  refusal  caused  the  child 
eight  years  old,  a  boy,  to  be  put  off  the  car 
at  Minneapolis,  but  he  immediately  returned 
into  the  car.  The  conductor  attempted  to 
get  hold  of  the  six  year  old  child,  a  girl,  to 
put  her  off,  who  was  in  a  seat  with  her 
mother.  In  such  attempt  it  is  alleged  that 
the  conductor  assaulted  the  mother,  and 
that  she  was  frightened  by  what  took  place 
in  the  attempt  to  remove  the  children  from 
the  car,  whereby  her  health  was  seriously 
impaired.  The  father  paid  the  $40  de- 
manded, to  avoid  further  trouble,  and  the 
party  were  carried  to  their  destination. 
The  conductor  did  not  tender  back  any  of 
the  tickets  which  he  had  taken  up.  The 
father  and  mother  each  brought  an  action 
in  the  district  court  of  Ramsey  county 
against  the  defendant  for  damages  which 
each  daimed  to  have  sustained  by  reason  of 
the  premises.  The  action  of  A.  W.  Sander- 
Hon  was  brought  for  the  recovery  of  damages 
in  the  sum  of  $2,040,  which  he  alleged  he 
sustained  on  account  of  the  $40  paid,  and 
the  loss  of  the  services  and  society  of  his 
wife,  and  for  medical  treatment  for  her,  all 
of  which  were  due  to  the  injuries  she  re- 
ceived by  reason  of  the  wrongful  act  of  the 
conductor.  The  action  of  Caroline  Sander- 
son, the  wife,  was  brought  to  recover  dam- 
ages in  the  sum  of  $2,000  on  account  of  per- 
sonal injuries  sustained  by  the  alleged  as* 
sault  made  upon  her  by  the  conductor,  and 
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by  reason  of  fright  and  shock  due  to  the  at- 
tempt to  separate  her  children  from  her. 
The  parties  stipulated  to  try  the  cases  at  the 
same  time  and  upon  the  same  evidence,  and 
that  one  record  should  coyer  both  cases,  but 
each  should  be  separately  submitted  to  the 
jury.  The  trial  court  at  the  close  of  the 
evidence  directed  a  verdict  for  the  defend- 
ant in  the  case  of  Caroline  Sanderson,  and 
she  appealed  to  this  court  from  an  order 
denying  her  motion  for  a  new  trial.  The 
case  of  A.  W.  Sanderson  was  submitted  to 
the  jiury,  and  a  verdict  was  returned  in  his 
favor  for  $42;  being  the  sum  paid  to  the 
conductor,  and  interest.  Thereupon  the  de- 
fendant made  a  motion  for  judgment  in  its 
favor  notwithstanding  the  verdict,  and  the 
court  made  its  order  granting  the  motion, 
from  which  the  plaintiff  appealed.  The 
plaintiff  made  a  separate  motion  for  a  new 
trial,  but  the  record  discloses  no  order  dis- 
posing of  it,  and  the  only  appeal  on  his  part 
IS  from  the  order  granting  the  defendant's 
motion  for  judgment. 

1.  An  order  granting  or  denying  a  mo- 
tion for  judgment  is  not  appealable,  for  such 
an  order  is  simply  one  for  a  judgment,  or 
one  refusing  it.  MoMahon  v.  Davidson,  12 
Minn.  357,  Gil.  232;  Rogers  v.  Holyoke,  14 
Minn.  515,  Gil.  387;  8t.  Anthony  Falls 
Bank  v.  Oraham,  67  Minn.  318,  69  N.  W. 
1077;  Oelschlegel  v.  Chicago  G,  W.  R,  Co. 
71  Minn.  60,  73  N.  W.  631;  Kalz  v.  Winona 
d  ^i.  P,  R,  Co.  76  Minn.  351,  79  N.  W.  310. 
Therefore  the  appeal  in  the  case  of  A.  W. 
Sanderson  must  be,  and  is,  dismissed. 

2.  The  question  to  be  determined  on  the 
appeal  of  Mrs.  Sanderson,  hereafter  desig- 
nated as  the  plaintiff,  is  whether  the  evi- 
dence tends  to  show  any  legal  basis  for  the 
recovery  of  damages  by  her.  The  evidence 
relevant  to  her  case  tends  to  show  that  her 
husband  was  on  the  train  with  and  in  charge 
of  his  family,  and  that  he  made  the  arranffe- 
mcnts  for  their  transportation,  and  that  uie 
station  agent  of  whom  he  bought  the  tick- 
ets agreed  that  the  sum  paid  to  him  there- 
for should  be  in  full  for  the  transporta- 
tion of  the  entire  family  to  their  proposed 
destination,  and,  further,  that  the  rules  and 
rates  of  the  defendant  required  that  each  of 
the  children  over  five  and  under  twelve  years 
should  be  provided  with  half -fare  tickets; 
that  when  the  conductor  caused  the  boy  to 
be  removed  from  the  train,  and  attempted 
to  eject  the  girl  because  the  father  refused 
to  pay  their  fare,  the  plaintiff  was  greatly 
frightened  by  what  occurred,  and  as  a  result 
of  such  fright  she  was  made  ill,  and  her 
health  permanently  impaired.  The  evi- 
dence, however,  failed  to  show  that  any  as- 
sault was  committed  upon  her  by  the  con- 
ductor, or  anything  done  by  him  to  cause 
her  to  apprehend  any  violence  or  injury  to 
herself.  She  testified  that  her  injury  re- 
sulted wholly  from  fright,  and  that  the  con- 
ductor did  not  touch  her,  any  more  than  to 
crowd  in  by  her ;  that  is  crowd  her  in  trying 
to  get  past  her  to  where  the  girl  was.  It 
may  be  assumed  for  the  purpose  of  this  de 
cision,  only,  that  his  act  was  wrongful  as 
to  the  children.  The  plaintiff's  case  is,  then, 
60  L.  R.  A. 


one  where  it  is  sought  to  recover  damages 
for  personal  injuries  due  solely  to  fright  and 
grief  because  an  attempt  was  made  to  put 
her  children  off  the  car,  and  one  where  there 
was  no  tort  against  her,  and  no  fear  on  her 
part  of  any  physical  injury  or  personal  vio- 
lence. The  great  weight  of  authority  sus- 
teins  the  doctrine  that  there  can  be  no  re> 
covery  for  fright  which  causes  injury  with- 
out impact;  that  is,  in  the  absence  of  any 
contemporaneous  physical  injury  to  the 
plaintiff.  Notes  to  Chulf,  C.  d  8.  F.  R.  Co. 
V.  Sayter  (Tex.)  77  Am.  St.  Rep.  862.  This 
rule,  as  thus  broadly  steted,  has  not  beea 
accepted  by  this  court;  but,  with  the  modi- 
fication hereafter  stated,  it  is  the  law  of  this 
state.  In  the  case  of  Renner  v.  Canfield,  36 
Minn.  90,  30  N.  W.  436,  the  defendant  shot 
a  dog  in  the  highway;  and  the  plaintiff,  a 
woman,  standing  near,  whom  the  defend- 
ant did  not  see  at  the  time  he  fired,  was  so- 
seriously  frightened  by  the  report  of  the 
gun  that  she  had  a  miscarriage,  as  the  re- 
sult thereof.  It  was  held  in  that  case  that 
the  plaintiff  could  not  recover,  for  the  rea- 
son that  the  fright  was  not  the  result  of 
any  legal  wrong  to  her.  It  was  held  in  the 
case  of  Keyes  v.  Minneapolis  d  8t.  L.  R. 
Co.  36  Minn.  290,  30  N.  W.  888,  that  the 
mentel  distress  and  anxiety  which  may  be 
proven  in  actions  for  personal  injuries  must 
be  confined  to  such  as  are  connected  with 
bodily  injury;  that  fear  and  anxiety  for  the 
safely  of  others  cannot  be  made  the  basis 
for  the  recovery  of  damages.  In  the  case  of 
Larson  v.  Chase,  47  Minn.  307,  14  L.  R.  A. 
85,  60  N.  W.  238,  it  was  stated  as  a  rule 
that  no  action  for  damages  will  lie  for  an 
act  which,  though  wrongful,  infrin^d  no 
legal  right  of  the  plaintiff,  although  it  may 
have  caused  him  mental  suffering.  The 
case  of  Purcell  v.  8t.  Paul  City  R.  Co.  48 
Minn.  134,  16  L.  R.  A.  203,  50  N.  W.  1034, 
was  one  where  a  pregnant  woman  was  a 
passenger  on  one  of  the  defendant's  cars, 
and  by  ite  negligence  in  the  management  of 
its  cars  at  a  street  crossing  a  collision 
seemed  inevitable,  and  she  was  placed  in  a 
position  of  such  apparent  imminent  peril  as 
to  cause  fright,  which  caused  a  miscarriage; 
and  it  was  held,  though  there  was  in  fact 
no  collision  and  no  impact,  that  the  defend- 
ant's negligence  was  the  proximate  cause  of 
the  plaintiff's  injury,  and  that  she  was  enti- 
tled to  recover  for  the  consequences  of  her 
fright.  It  is  to  be  noted  in  this  case  that 
the  defendant's  negligence  which  caused  the 
fright  was  a  legal  wrong  to  the  plaintiff  as 
well  as  to  all  of  her  fellow  passengers.  In 
other  words,  the  act  of  the  defendant  which 
caused  the  plaintiff's  fright  was  a  tort 
against  her.  In  the  case  of  Bucknam  v. 
Cfreat  Northern  R.  Co.  76  Minn.  373,  79  N. 
W.  98,  the  plaintiff,  a  married  woman,  en- 
tered with  her  husband  the  ladies'  waiting 
room  in  the  defendant's  depot;  and  the  sta- 
tion agent  unlawfully  and  untruthfully 
charged  her  companion  with  not  being  her 
husband,  and  used  violent,  offensive,  threat- 
ening, and  abusive  language  to  him,  and  or- 
dered him  to  leave  the  room,  whereby  she 
suffered  a  nervous  shock  which  resulted  in 
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serious  physical  injuries.  It  was  held 
that  these  facts  afforded  no  legal  basis  for 
the  recovery  of  damages  by  her,  for  the  rea- 
son that  the  use  of  a^uaive  language  to  her 
husband  was  not  an  infraction  of  her  legal 
right,  and  hence  not  a  legal  wrong  to  her, 
and  for  the  further  reason,  as  stated  by 
Budc,  J.,  that  "she  apprehended  no  danser 
to  herself,  at  least,  she  could  not  reasonably 
do  90.  She  was  not  in  any  place  of  j^ril. 
If  an  action  of  this  kind  can  be  maintained, 
we  do  not  see  why  nervous  and  sensitive 
persons  present  at  a  riot  or  public  disturb- 
ance cannot  have  a  cause  of  aciaon  if  there- 
by they  become  nervous  and  sick,  or  suffer 
mentally,  even  if  they  do  not  receive  bodily 
injury."  This  Purcell  Cctae  has  been  criti- 
cised by  some  eminent  courts,  and  approved 
by  others,  but  it  would  seem  that  the  trend 
of  the  more  recent  cases  is  to  approve  it. 
See  16  Harvard  Law  Rev.  304;  41  Am.  L. 
Reg.  141.  However  this  may  be,  it  is  the 
law  of  this  state,  and  we  are  not  disposed  to 


question  it,  much  less  to  overrule  it.  It  is 
in  entire  harmony  with  the  other  decisions 
of  this  court  which  we  have  cited,  for  it  is 
distinguishable  from  them  by  the  fact  that 
the  fright  of  the  plaintiff  was  due  to  a  legsA 
wrong  of  the  defendant  against  the  plain- 
tiff, which  was  not  the  fact  in  the  other 
cases.  The  question  whether  fright  alone 
would  constitute  such  injury  that  the  law 
will  allow  a  recovery  for  it  was  not  in- 
volved in  that  case. 

From  a  consideration  of  the  decisions  of 
this  court  cited,  we  hold  that  there  can  be 
no  recovery  for  fright  which  results  in 
physical  injuries,  in  the  absence  of  contem- 
poraneous injury  to  the  plaintiff,  unless  the 
fright  is  the  proximate  result  of  a  legal 
wrong  against  the  plaintiff  by  the  defend- 
ant. As  already  stated,  the  plaintiff's  case 
is  not  within  the  exception,  and  it  follows 
that  the  trial  oourt  rightly  directed  a  ver- 
dict for  the  defendant. 

Order  affirmed. 
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1.  A  withdrawal  of  an  aetlon  for  dl- 
▼oree,  brou^rht  by  the  wife.  Is  not  snfflcient 
to  support  a  conveyance  by  defendant  to 
plaintiff  of  his  Interest  in  bis  father's  estate 
as  against  the  claims  of  his  creditora. 

22.  Tbe  mere  fact  that  a  debtor's  later- 
eat  In  hU  father's  estate  .  consists  In 
part  of  real  estate,  upon  which  an  exe- 
cation  might  be  levied,  will  not  prevent  the 
maintenance  of  a  creditors  bill  to  reach  snch 


Note. — Validity  of  contract  between  'huaJMi^ 
and  wife  to  oompromiae  pending  or  oontem- 
plated  divorce  auit, 

I.  Introductory,  406. 

II.  When  the  agreement  ia  that  the  partiea 
ahall  live  aeparate,  407. 

III.  Where  the  agreement  i$  that  the  parttea 

ahall  rcaume  marital  relationa,  400. 

IV.  When  apeoiflo  performance  will  be  decreed, 

412. 
V.  When  inadequate  aa  againat  creditora  of 

inaolvent  huaband,  413. 
VI.  Bngliah  deciaiona  on  application  to  rein- 
atate  divorce  auit,  413. 
:  VII.  Neceaeity  of  third  party. 

a.  Third  party  unneoeaaary,  416. 

b.  Third  party  neceaaary,  416. 

c.  Third  party,  hut  neceaaity  for,  not 

atated,  417. 

d.  Contract    held   vaUd    without   third 

party;   but   ahaenoe  of,  not   men- 
tioned, 417. 

e.  Agreement  without  third  party  void; 

hut  not  for  that  reaaon,  417. 
t.  Third  party  to  contract;  hut  contract 

void  for  other  reaaon,  417. 
g.  Oaaea  in  which  it  doea  not  appear 
whether  there  waa,  or  waa  not,  a 
third  party,  417. 
VIII.  Other  caaea,  417. 
.  IX.  Conoluaion,  418. 
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Interest  If  an  execution  has  been  returned 
"no  property  found,"  and  it  Is  not  shown 
that  the  value .  of  such  real  estate  was  suffi- 
cient to  satisfy  the  costs  of  sale. 

8.  Personal  Jud^rment  should  not  be 
entered  aaralnst  defendants  for  the  full 
amount  of  the  claim,  In  the  absence  of  any- 
thing to  show  that  they  had  become  person- 
ally liable  therefor,  In  a  creditor's  suit  to  sub- 
ject assets  In  the  hands  of  third  persons  to 
the  payment  of  a  Judgment  debt. 

4.  In  applying  assets  -whleh  have  been 
wrongrfnlly  assigned  in  fraud  of  cred- 
itors to  the  payment  of  debts  of  the  assignor, 
real  estate  should  be  first  exhausted,  to  the 
exoneration  of  personally. 

S*     That    the    personalty    ^ras    errone* 


I.  Introduction. 


The  proposition  that  a  contract  or  agreement 
entered  Into  between  persons  about  to  intermar- 
ry for  the  transfer  of  property,  the  only  consid- 
eration of  which  is  the  intended  marriage,  is 
valid  and  subsisting  If  the  marriage  afterwards 
takes  place,  is  a  plain  one. 

And  the  agreement  to  marry  as  a  considera- 
tion has  always  been  affirmed  to  be  not  only 
good,  but  valuable ;  and  will  be  held  so  even  as 
against  creditors,  except  in  a  case  where  It  ap- 
pears that  the  whole  scheme  of  the  marriage 
and  the  settlement  of  the  property  was 
prompted  by  a  collusion  between  the  parties  to 
divert  the  property  from  the  payment  of  debts. 
Again,  a  promise  to  marry,  made  by  one  party, 
is  sufficient  consideration  for  a  like  promise  by 
the  other ;  and,  upon  the  marriage  taking  place, 
each  becomes  obligated  to  assume  and  perform 
the  marital  duties  resulting  therefrom. 

Sometimes,  after  a  marriage  has  been  had, 
one  of  the  parties  thereto  will  claim  that,  on  ac- 
count of  the  nonperformance  of  those  marital 
duties  by  the  other,  he  or  she  has  been,  or 
should  be,  released  from  his  or  her  correspond- 
ing duties;  and  indicates  the  same  by  a  with- 
drawal from  the  state  of  commanity,  and  the 
ioltiation  or  commencement  of  an  action  or  pro- 
ceeding for  annulment,  divorce,  or  separation; 
thus  seeking  absolute  or  qualified  release  from 
the  marriage  obligations. 
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oiialy-  directed  to  be  exliaiiated  be- 
fore tbe  reatl  estate,  by  a  judgment  tub- 
Jectlng  to  pajrment  of  debts  of  the  assignor 
property  assigned  In  fraud  of  the  rights  of 
creditors,  will  not  require  a  reversal  of  the 
Judgment  If  the  entire  property  Is  Insufficient 
to  satisfy  the  creditors'  claims. 

(September  23,  1902.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Douglas  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  subject  to  plaintiffs'  claim  the  interest  of 
John  Collins,  Jr.,  in  his  father's  estate, 
which  he  was  alleged  to  have  transferred  in 
fraud  of  his  creditors.  Modified  and  af- 
firmed. 

Statement  by  Dodge,  J.: 

In  1804  and  1895  judgments  were  recov- 


ered and  docketed  in  Douglas  county,  Wis- 
consin, against  John  Collins,  Jr.,  which 
judgments,  at  tbe  time  of  the  commencement 
of  this  action,  were  unsatislied,  and  were  the 
property  of  the  plaintiffs.  Thereafter,  at 
a  date  not  proved,  but  prior  to  September, 
1900,  the  father  of  John  Collins,  Jr.,  died 
intestate  in  Douglas  county,  leaving  an  es- 
tate of  about  $4,800,  partly  real  and  partly 
personal;  but  the  amounts  of  the  respective 
classes  of  property  are  left  wholly  without 
evidence.  One  George  B.  Hudnall  was  ap- 
pointed administrator  of  the  senior  Collins's 
estate.  In  December,  1900,  an  action  for 
divorce  was  pending  between  the  wife  of 
said  John  Collins,  Jr.,  and  himself,  and  at 
that  time  a  settlement  was  made,  whereby, 
in  consideration  of  the  dismissal  of  that  ac- 
tion, he  assigned,  by  written  instrument,  to 
his  wife,  all  of  the  interest  in  his  father's 


Thereafter  In  some  instances  the  parties  have 
-come  together  (for  the  time  being),  and  entered 
into  an  agreement  by  which  the  party  who  had 
commenced,  or  proposed  to  commence,  such  ac- 
tion— generally  the  wife — agreed  to  withdraw, 
•discontinue,  and  compromise,  or  not  to  com- 
mence the  same,  in  consideration  of  some  pay- 
jnent  or  performance  by  the  other  party.  And 
the  validity  of  such  a  contract  is — as  its  title 
indicates — the  subject  considered  in  this  note. 

il.  When  the  aoreement  ia  that  the  parties  bTmII 
live  separate. 

An  inspection  of  the  cases  wherein  the  dis- 
-contlnuance,  withdrawal,  or  compromise  of  an 
action  Initiated  or  commenced  for  annulment, 
-divorce,  or  separation  is  a  consideration  for  the 
contract  of  the  other  party  discloses  the  fact 
that  in  some  cases  contracts  are  made  with  a 
view  to  the  parties  living  separate  from  each 
•other,  and  In  others  looking  to  a  resumption  of 
•the  marital  relation. 

The  first  cases  considered  are  those  in  which 
the  agreement  to  compromise  the  divorce  suit 
was  made  with  reference  to  the  parties  living 
separate. 

In  Rogers  v.  Rogers,  4  Paige,  616,  27  Am. 
l>ec.  84,  the  chancellor  said.  "Although  the 
agreement  for  a  separation  was  not  binding  up- 
on the  wife,  and  could  not  be  pleaded  in  bar  to 
a  suit  against  her  husband,  it  was  undoubtedly 
<:ompetent  for  her,  with  the  consent  of  her  next 
friend,  to  agree  to  a  discontinuance  of  the  suit. 
I  should,  therefore,  have  considered  the  present 
-suit  as  actually  discontinued,  and  should  have 
•directed  an  order  to  be  entered  accordingly, 
without  prejudice  to  her  right  to  proceed  anew, 
had  not  her  counsel  insisted  upon  the  objection 
that  the  agreement  to  discontinue  the  suit  was 
not  in  writing,  as  required  by  the  121st  rule." 
The  decision  was  made  upon  an  application  on 
the  part  of  the  wife,  complainant  in  the  action, 
for  an  allowance  for  the  purpose  of  enabling 
her  to  carry  on  a  suit  against  her  hu8ft>and  for 
a  separation,  and  also  for  alimony,  which  was 
•opposed  by  the  defendant  husband  on  the  ground 
that  the  suit  had  been  settled  between  him  and 
the  complainant  with  the  consent  of  her  next 
friend,  and  that  the  parties  had  agreed  to  li^e 
separate;  he  having  given  bond  to  a  trustee 
named  by  herself  to  secure  to  her  the  payment 
of  the  annual  allowance  during  her  life. 

Under  the  New  York  Code  of  Civil  Procedure 
and  Revised  Statutes,  a  next  friend  for  the 
wife  is  no  longer  necessary  in  a  matrimonial 
faction ;  and  the  effect  of  this  decision,  adapted 
to  the  present  state  of  affairs,  would  undoubted- 
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ly.  be  that  the  wife  is  competent  to  agree  to  dis- 
continue a  divorce  or  separation  suit. 

An  agreement  between  husband  and  wife, 
made  after  an  actual  separation  and  the  begin- 
ning of  an  action  against  him  for  separation, 
by  which,  in  consideration  of  the  payment  by 
him  to  her  of  a  sum  certain,  she  released  him 
from  all  liability  for  support,  and  interest  in  his 
property,  and  agreed  to  live  separate  and  apart 
from  him,  is  valid;  and  a  subsequent  unlawful 
marriage  by  the  husband,  entitling  the  wife  to 
a  divorce,  will  not  vitiate  the  separation  agree- 
ment, so  as  to  give  the  wife  alimony  in  a  suit 
brought  by  her  for  a  divorce.  Taylor  v.  Tay- 
lor, 32  Misc.  812,  66  N.  Y.  Supp.  661. 

Where  a  wife  liad  commenced  an  action 
against  her  husband  for  a  divorce,  an  agreement 
made  between  them,  that  the  suit  should  be  dis- 
missed, and  that  they  would  in  the  future  live 
separate  and  apart  from  each  other,  and  provid- 
ing for  the  relinquishment  by  each  of  all  rights 
In  the  other's  estates,  and  for  the  division  of 
certain  property  between  them,  there  being  no 
proof  of  fraud  in  the  .execution  thereof,  contra- 
venes no  public  policy,  and  is  valid.  Pamons 
V.  Parsons,  28  Ky.  L.  Rep.  223,  62  S.  W.  719. 

An  action  to  enforce  a  promise  by  a  husband 
to  pay  money  to  his  wife  in  consideration  of 
the  discontinuance  of  an  action  for  divorce 
brought  by  her  against  him  for  alleged  adultery, 
the  condonation  of  such  adultery,  and  her  agree- 
ment that  he  should  have  the  custody  of  their 
child  and  that  she  would  relinquish  her  dower 
and  claims  on  his  estate,  was  held  not  to  be 
maintainable,  because  the  condonation  of  adul- 
tery would  be  a  violation  of  rules  of  law,  and 
principles  of  public  policy,  while  the  agreement 
as  to  the  child  was  not  a  good  consideration, 
and  there  was  no  valid  release  of  dower.  Van 
Order  v.  Van  Order,  8  Hun,  815.  The  court 
said  that,  as  the  plaintiff  Insisted  that  it  was 
not  an  agreement  for  separation,  ft  was  unneces- 
sary to  conaldor  whether  it  was  invalid  when 
viewed  in  that  light. 

As  an  authority  the  case  is  of  no  present  val- 
ue in  New  York,  because,  under  the  statute 
(Laws  1896,  chap.  272,  {  21),  a  husband  and 
wife  may  now  enter  into  such  a  contract  with 
each  other  (France  v.  France,  38  Misc.  459,  77 
N.  Y.  Supp.  1015,  infra)  ;  and  the  other  propo- 
sition, that  condonation  of  adultery  is  not  a 
good  consideration  for  such  an  agreement,  is 
overruled  by  the  court  of  appeals  in  Adams  v. 
Adams,  91  N.  Y.  381,  43  Am.  Rep.  675,  infra, 
III. 

In  Armstrong  v.  Armstrong,  1  N.  Y.  S.  R. 
529,  It  was  held  that  an  agreement  would  nor 
be  enforced  in  which  a  wife  agreed  to  discon- 
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estate,  real  and  personal.  At  that  time  an 
order  of  partial  distribution  had  been  made, 
assigning  to  John  Collins,  Jr.,  about  $186, 
which  was  thereupon  paid  to  the  wife,  Es- 
ther Collins,  appellant,  by  the  administra- 
tor. After  renewal  of  cohabitation  for  a 
few  months,  Collins's  habits  of  intoxication 
continuing,  a  new  action  of  divorce  was  com- 
menced by  Esther,  and  a  decree  of  divorce 
entered,  with  no  provision  whatever  for  ali- 
mony, she  simply  retaining,  as  she  sup- 
posed, her  rights  under  the  assignment  of 
his  interest  in  said  estate.  On  February  15, 
1901,  executions  upon  the  several  judgments 
owned  by  plaintiffs  were  issued,  and  re- 
turned unsatisfied,  and  on  May  13,  1901, 
they  commenced  this  action  against  John 
Collins,  Jr.,  said  Hudnall,  as  administrator, 
and  Esther  W.  Collins,  seeking  to  apply  to 
the  satisfaction  of  said  judgments  the  inter- 


est of  John  Collins,  Jr.,  in  his  father's  es- 
tate, alleging  nonexistence  of  any  other 
property  to  satisfy  the  same.  The  judg- 
ments then  amounted  to  about  $680.  The 
court  found  the  facts  substantially  as  above- 
stated,  held  that  the  pretended  transfer  to 
Ksthcr  VV.  Collins  while  still  the  wife  of 
John  Collins,  Jr.,  was  without  consideration, 
and  void  as  against  his  creditors,  and  there- 
upon entered  judgment:  First,  declaring 
void  such  assignment  as  to  the  residue  re- 
maining in  the  hands  of  the  administrator; 
second,  adjudging  personal  recovery  of 
$681.51  damages  and  the  costs  of  the  action 
of  and  from  the  defendants,  making  the- 
same  a  lien  upon  the  interest  of  John  Col- 
lins, Jr.,  in  his  father's  estate;  requiring^ 
Hudnall,  as  administrator,  to  pay  to  plain- 
tiffs' attorneys  all  sums  thereafter  payable 
to  John  Collins,  Jr.;   and  authorizing  the 


tl&ae  a  divorce  suit  brouerht  by  her  a^ralnst  her 
husband  upon  the  ground  of  adultery,  and  to  re- 
lease her  inchoate  right  of  dower  in  all  of  his 
real  estate,  and  whereby  the  parties  were  there- 
after to  live  'separate,  while  the  husband  agreed 
to  pay  the  costs  and  expenses  of  the  action, 
and  the  further  sum  of  $1,200  annually,  and 
under  which,  for  the  purpose  of  carrying  out  his 
agreement,  he  executed  and  delivered  to  the 
trustee  for  the  wife  his  mortgage  to  secure  the 
payment  of  such  sum.  Therefore,  a  complaint 
setting  forth  these  facts,  and  asking  that  the 
trustee  be  compelled  to  place  such  mortgage 
upon  record,  and  that  he  foe  removed  as  trustee 
for  reasons  stated,  was  held  demurrable. 

The  court  distinguished  Adams  v.  Adams,  91 
N.  Y.  381,  43  Am.  Rep.  675,  infra.  III.,  saying 
that  the  distinct  and  express  ground  upon  which 
that  case  was  affirmed  by  the  court  of  appeals 
was  that  the  agreement  between  the  parties 
was  to  bring  them  to  living  together,  and  was, 
therefore,  in  line  with  public  policy,  rather  than 
an  agreement  to  live  separately,  which  was  op- 
posed to  public  policy ;  and  that  in  this  case, 
as  there  was  no  allegation  in  the  complaint  that 
the  husband  and  wife  were  living  separately, 
and  Inasmuch  as  it  was  alleged  that  they  were 
man  and  wife  and  both  residents  of  the  same 
place  when  the  action  was  commenced,  the  pre- 
sumption should  be  that  they  were  living  to- 
gether when  the  contract  was  made. 

This  would  seem  to  be  rather  a  violent  pre- 
sumption, as  the  fact  appears  very  plainly  that 
the  contract  was  made  after  the  wife  had  com- 
menced her  action  for  divorce,  and,  therefore.  It 
would  seem  hardly  fair  to  presume  that  a  wife 
commenced  an  action  for  divorce  against  her 
husbanQ  while  she  was  living  with  him.  The 
court  approved  the  case  of  Van  Order  v.  Van 
Order,  8  Hun,  315,  supra,  stating  that  that  case 
was.  In  its  essential  features,  like  the  case  under 
consideration.  And,  it  might  be  added,  its  pres- 
ent value  as  an  authority  is  the  same.  The 
case  is  plainly  overruled  by  the  court  of  appeals 
in  the  following  case  of  Pettit  v.  Pettit. 

An  agreement  providing  for  the  settlement  of 
an  action  brought  by  a  wife  for  a  divorce  on 
the  ground  of  cruel  and  inhuman  treatment,  by 
a  division  of  the  property  of  the  husband  as 
mentioned  therein,  and  that  the  parties  should 
live  separate,  is  a  valid  contract ;  and  an  action 
upon  it  is  maintainable.  Pettit  v.  Pettit,  107 
N.  Y.  677,  14  N.  E.  500.  To  the  objection  that 
it  was  against  public  policy  because,  by  its 
terms,  the  wife  agreed  to  live  separate  and 
apart  from  her  husband,  the  court  said  that,  in 
the  pending  action  for  divorce,  the  plaintiff 
would  have  been  entitled,  if  successful,  to  a  de- 
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cree  of  separation  and  a  suitable  allowance,  fromr 
the  estate  of  her  husband,  for  her  support  and^ 
maintenance ;  and  that  it  was  difficult  to  see 
how  it  could  be  in  accord  with  public  policy  to- 
award  such  relief,  and  yet  against  public  policy 
for  the  husband  to  concede  it  in  advance  of  the 
decree  and  as  a  compromise  of  the  existing  liti- 
gation: that  public  policy  does  not  turn  on  the 
question  whether  the  husband  fights  out  the 
quarrel  to  a  final  Judgment,  and  that,  where  the 
separation  exists  as  a  fact,  and  is  not  pro- 
duced or  occasioned  by  the  contract,  the  consid- 
eration of  the  husband's  agreement  to  pay  is  his 
release  from  liability  for  the  support  of  his 
wife. 

In  Besant  v.  Wood,  L.  R.  12  Ch.  Div.  605,  40- 
L.  T.  N.  S.  445,  which  was  an  action  brought 
by  the  husband  to  enforce  an  agreement  made 
between  the  husband  and  wife  and  trustees  In 
behalf  of  the  wife,  to  the  effect  that  the  parties- 
should  live  separate,  and  for  an  injunction  to 
restrain  her  from  commencing  an  action  against 
him  for  the  restitution  of  conjugal  rights,  the 
master  of  the  rolls,  in  an  opinion  which  con- 
cluded with  giving  Judgment  in  favor  of  the 
plaintiff  and  granting  the  injunction,  said :  ''Is 
it  conceivable  that  a  court  of  Justice  which  al- 
lows a  married  woman  to  institute  a  suit  for 
divorce,  or  to  Institute  a  suit  for  restitution  of 
conjugal  rights,  shall  say  'You  have  no  right  to 
anything  beyond  that ;  you  have  no  right  to- 
effect  a  compromise,  but  must  go  on  to  the  bit- 
ter end;' — to  say  that  she  can  accede  to  no 
terms  which  can  be  binding;  that  no  terms  shall 
be  binding  on  her,  because  she  is  incapable  of 
entering  into  an  agreement?  I  think  that  is  not 
conceivable.  ...  I  think  the  moment  you 
empower  a  married  woman  to  sue  or  defend  in 
her  own  name  you  must  empower  her  also  to- 
compromlse  that  suit  on  terms  which  may  be 
fairly  arranged;  and,  consequently,  in  all  those 
cases.  .  .  .  she  must  tal^e,  as  an  incident 
to  the  right  to  sue,  the  right  to  contract, — to 
compromise  that  suit.  ...  If,  after  insti- 
tuting a  suit  for  divorce,  or  having  a  suit  for  a 
divorce  instituted  against  her,  and  she  defend- 
ing it,  she  can  compromise  by  agreeing  to  live 
separate  on  terms  as  regards  maintenance  of 
herself,  custody  of  her  children  and  so  forth, 
why  not  before?  Why  not  after  the  quarrel 
and  before  the  litigation  commenced?  The 
very  same  reasons  appear  to  me  to  apply  to  the 
one  case  as  to  the  other." 

For  statement  in  regard  to  suit  for  restitu- 
tion of  conjugal  rights,  see  infra,  VI. 

A  mortgage  given  by  a  husband  to  the  next 
friend  of  the  wife  in  a  bill  in  chancery  for  a 
Judicial  separation  on  the  ground  of  his  cruel: 
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plaintiffs,  in  the  event  that  such  payments 
from  the  administrator  were  insufficient  to 
satisfy  the  judgments,  to  sell  the  interest  of 
John  Ck)llins,  Jr.,  as  heir,  in  the  real  proper- 
ty of  which  his  father  died  seised.  John 
CoUins's  share  of  the  estate  was  one  seventh 
of  the  personalty  and  one  sixth  of  the  realty, 
subject  to  his  mother's  dower.  The  real  es- 
tate was  all  situated  in  Douglas  county, 
and  no  attempt  had  been  made  to  enforce 
the  judgments  by  execution  against  the 
same.  From  this  judgment  Esther  W.  Col- 
lins and  George  B.  Hudnall,  administrator, 
bring  this  appeal. 

Mr.  H.  V.  Gard,  for  appellants: 
The  assignment  was  made  in  settlement 
of  the  action  for  divorce,  so  one  of  the  con- 
siderations, while  it  was  not  marriage  in 
the  first  instance,  was  a  continuation  of  the 


marriage  relation  after  it  had  been  broken. 
Marriage,  in  contemplation  of  law,  is  not 
only  a  valuable  consideration  for  a  contract 
or  conveyance  between  the  parties  to  it,  but 
is  a  consideration  of  the  highest  value. 

6  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  724. 

Although  the  grantor  be  insolvent,  the  set- 
tlement will  not  be  set  aside  at  the  instance 
of  the  creditors  unless  it  is  made  to  appear 
that  the  grantee  was  a  party  to  the  fraud. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  725; 
Prewit  V.  Wilsofi,  103  U.  S.  22,  26  L.  ed. 
360:  Smith  v.  Allen,  5  Allen,  454,  81  Am. 
Dec.  758. 

Mr,  Philip  H.  Perkins,  for  respond- 
ents: 

An  administrator  is  subject  to  garnish- 
ment. 

./.  /.  Case  Threshing  Mach,  Co.  v.  Mira- 


treatment,  for  the  benefit  of  the  wife  and  their 
Infant  child,  they  to  live  together  separate  from 
himself,  in  consequence  of  which  the  proceed- 
ings in  the  suit  are  suspended,  is  a  valid  exe- 
cuted conditional  transfer  of  the  real  estate 
mortgaged,  and  may  be  enforced  after  the 
death  of  the  husband,  wife,  and  trustee,  at  the 
Instance  of  the  child  after  attaining  her  ma- 
jority.     Bucklln  V.  Bucklln,  1  Keyes,  141. 

In  France  v.  France,  38  Misc.  459,  77  N.  Y. 
Supp.  1015,  It  was  held  that  a  bond  given  by  a 
husband  to  his  wife  to  carry  out  an  agree- 
ment to  pay  her  a  sum  weekly  for  the  support 
of  herself  and  Infant  child  was  valid  where  the 
consideration  was  the  agreement  by  the  wife  to 
discontinue  a  divorce  action  commenced  by  her, 
to  make  no  defense  to  an  action  brought  by  him 
for  divorce  In  another  state,  and  to  release  all 
claim  upon  his  property ;  and  it  was  held  to  be 
enforceable  by  the  wife  under  {  21,  chap.  272, 
Laws  of  1896,  which  authorizes  husband  and 
wife  to  make  any  contracts  with  each  other, 
except  a  contract  to  alter  or  dissolve  the  mar- 
riage, or  to  relieve  the  husband  from  his  liabil- 
ity to  support  '&ls  wife,  as  the  contract  does  not 
come  within  either  of  those  exceptions.  It  must 
be  remembered*  however,  that  another  consider- 
ation than  the  discontinuance  of  her  divorce 
action  by  the  wife  entered  into  her  agreement, 
vie.,  to  release  all  claim  upon  his  property.  The 
case  as  an  authority  outside  of  New  York  is 
somewhat  tempered  by  the  fact  that  It  was 
made  under  the  statute  referred  to. 

For  other  cases  sustaining  agreement  to  live 
separate  on  compromise  of  divorce  suit,  see 
Hart  V.  Hart,  L.  R.  18  Ch.  Dlv.  670,  50  L.  J.  Ch. 
N.  8.  697,  45  L.  T.  N.  S.  13,  30  Week.  Rep.  8 ; 
Wilson  V.  Wilson,  1  H.  L.  Cas.  588,  12  Jur.  467  ; 
and  Bateman  v.  Ross,  1  Dow  P.  C.  235, — infra, 
IV.;  Rowley  v.  Rowley,  3  Swabey  &  T.  838, 
AfBrmed  In  L.  R.  1  H.  L.  Sc.  App.  Cas.  68, 
35  L.  J.  M.  C.  N.  S.  110,  infra,  VI. 

But  a  distinction  appears  to  be  made  where 
the  contract  between  the  husband  and  wife  is  in 
reality  to  facilitate  the  dissolution  of  the  mar- 
riage contract,  instead  of  simply  making  a  pro- 
vision for  the  wife  In  lieu  of  one  which  would 
Inevitably  be  made  in  a  decretal  judgment  of 
divorce  or  separation. 

And  so,  after  the  wife  has  brought  an  action 
for  a  divorce  charging  the  husband  with  ex- 
treme cruelty,  desertion,  habitual  Intemperance, 
and  adultery,  and  In  his  answer  the  husband 
has,  by  a  cross-complalnt,  recriminated  with 
charges  of  adultery  against  the  wife,  an  agree- 
ment executed  betwe^  them,  entirely  to  settle 
the  whole  case  and  causes  of  action  set  forth  In 
the  complaint  and  cross-complaint,  that  defend- 
60  L.  R.  A. 


ant  will  withdraw  his  defense  and  his  allega- 
tions against  the  plaintiff;  that  plaintiff  will 
withdraw  all  her  charges  against  defendant  ex- 
cept the  charge  of  desertion :  and  that  defend- 
ant will  make  no  defense,  and  permit  the  charge 
of  desertion  to  be  proved  by  plaintiff  unchal- 
lenged, and  providing  for  the  manner  in  which 
their  property  shall  be  divided, — is  void  as 
against  public  policy.  Loveren  v.  Loveren,  106 
Cal.  509.  39  Pac.  801.  In  this  case  the  court, 
after  deciding  that  the  agreement  was  void,  as 
stated,  proceeded  to  try  the  issues  in  the  orig- 
inal divorce  action,  grant  a  divorce  to  the  wife, 
and  determine  the  property  rights  of  the  parties 
and  the  custody  of  the  children,  without  con- 
sidering the  agreement. 

In  Friedman  v.  Bierman,  43  Hun,  890,  infra, 
v.,  there  was  a  dictum  to  the  effect  that  an 
agreement  between  husband  and  wife  to  dis- 
continue an  action  for  a  divorce  commenced  by 
her,  and  to  live  separate.  Is  condemned  by  public 
policy.  See  also  Morgan  v.  Potter,  17  Hun,  403, 
infra,  V. 

III.   Where  the  agreement  ie  that  the  parties 
shall  resume  marital  relations. 

In  some  cases  differing  from  those  In  the  pre- 
ceding di7lslon  the  agreement  is  that  the  party 
who  has  Initiated  or  commenced  the  divorce 
action  shall  not  only  not  prosecute,  or  shall  dis- 
continue the  same,  but  shall  also  return  to  the 
performance  of  marital  duties,  and  not  live  sep- 
arately from  the  other.  An  examination  of  the 
coses  Indicates  that  the  weight  of  authority  Is 
In  favor  of  the  validity  of  such  an  agreement, 
and  that  the  consideration  to  abandon  or  with- 
draw the  divorce  proceeding,  coupled  with  a 
promise  to  return  and  resume  marital  relations, 
is  a  good  one. 

Where,  by  a  deed  of  separation,  a  husband 
agreed  with  the  trustee  of  the  wife  to  pay  her 
an  annuity;  and  afterwards,  being  In  ill  health 
and  desiring  her  return  to  him,  agrreed.  In  con- 
sideration of  her  doing  so  and  of  her  trustee 
consenting  to  her  doing  so,  to  continue  the  an- 
nuity after  his  death,  during  her  life,  and  to 
make  the  same  a  chaiige  upon  his  real  estate, — 
such  an  agreement  will  be  enforced  in  equity, 
and  the  real  property  of  the  husband  will  be 
charged  accordingly.  Webster  v.  Webster,  27 
L.  J.  Ch.  N.  S.  115,  3  Jur.  N.  S.  655. 

A  conveyance  by  a  husband  to  his  wife  of  his 
real  property  In  consideration  of  her  agreement 
to  discontinue  a  suit  for  divorce  commenced  by 
her,  to  resume  marital  relations  with  him,  and 
to  pay  him  a  sum  of  money  will  be  upheld  where 
she  dismisses  the  divorce  suit  and  gives  him  an 
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cle,  64  Wis.  295,  11  N.  W.  680;  8  Am.  A 
Eng.  Enc.  Law,  p.  1137. 

A  wife  who  receives  a  transfer  of  property 
from  her  husband  as  a  gift,  not  being  a  pur- 
chaser for  value,  takes  the  property  subject 
to  the  charges  placed  thereon  by  the  hus- 
band, though  she  has  neither  actual  nor 
constructive  notice  thereof. 

DodsoH  y.  Dodson,  11  Ohio  L.  J.  198. 

The  alleged  consideration  in  this  case  is 
not  a  valuable  one,  and  will  not  sustain  an 
executory  contract.  It  is,  if  anything,  what 
i»  called  in  the  books  a  mere  nominal  con- 
sideration, which  is  no  consideration  at  all. 

14  Am.  &;  Eng.  Enc.  Law,  p.  567. 

The  husband  must  be  just  before  he  is 
generous. 

Re  Chant,  2  Story,  312,  Fed.  Cas.  No.  6,- 
603. 

The  only  right  of  husband  and  wife  to 


contract  with  each  other  is  such  as  neces- 
sarily arises  from  her  separate  ownership  of 
property. 

Kelley  v.  Case,  18  Hun,  472. 

It  is  for  the  courts,  and  not  the  parties, 
to  determine  whether  proper  grounds  for  a 
separation  exist  or  not. 

Baum  V.  Baum,  109  Wis.  47,  53  L.  R.  A. 
660,  85  N.  W.  122. 

Where  rights  of  creditors  are  involved, 
before  the  w^ife  can  recover  she  must  show, 
by  clear  and  satisfactory  evidence,  that  her 
purchase  from  her  husband  was  made  in 
good  faith  and  for  a  valuable  consideration, 
paid  out  of  her  separate  estate,  or  by  a 
third  person  for  her. 

Wallace  v.  Pereles,  109  Wis.  320,  63  L.  R. 
A.  644,  85  N.  W.  371. 

The  presumptions  are  in  favor  of  the  cred- 
itors. 


agreement  to  pay  the  money,  althousrh  she  after- 
wards. In  a  second  suit,  obtains  a  divorce  from 
blm  on  account  of  his  subsequent  adultery  and 
drunkenness.  HozeJl  v.  Redding,  59  Mich.  881, 
26  N.  W.  498. 

In  Duffy  V.  White,  115  Mich.  264,  78  N.  W. 
363,  it  was  held  that  a  conveyance  of  real  prop- 
erty by  the  wife  to  the  husband  in  trust  for  the 
benefit  of  their  child  is  valid ;  and  that  the  con- 
donation by  the  husband  of  the  adultery  of  the 
wife,  and  the  resumption  of  marital  relations 
with  her,  are  a  good  consideration  therefor. 
The  court,  after  saying  that  it  had  been  held, 
almost  without  exception,  that  the  discontinu- 
ance of  a  meritorious  suit  for  divorce,  and  the 
resumption  of  marital  relations,  are  a  good  con- 
sideration for  such  a  conveyance,  further  stated 
that,  while  the  authorities  are  not  uniform  as  to 
the  effect  of  mere  condonation,  where  no  suit 
for  divorce  has  been  commenced,  the  weight  of 
authority  supports  the  above  proposition,  and 
alluded  to  Merrill  v.  Peaslee,  146  Mass.  460, 
16  N.  B.  271,  infra,  with  apparent  disapproval, 
saying  that  in  the  latter  case  the  opposite  view 
received  the  approval  of  a  bare  majority  of  the 
court. 

Where  a  wife  has  left  her  husband,  being  le- 
gally justified  in  doing  so,  her  agreement  to 
return,  and  actually  returning  and  living  with 
him  for  the  remainder  of  her  .life,  are  a  suffi- 
cient consideration  for  an  agreement  on  his  part 
to  bestow,  at  his  death,  a  portion  of  his  property 
upon  the  heirs  of  her  son  by  a  former  husband. 
Burkholder's  Appeal,  105  Pa.  31. 

Where  a  wife  had  separated  from  her  hus- 
band and  brought  suit  against  him  for  a  divorce 
on  account  of  his  drunlcenness  and  cruel  treat- 
ment ;  and  thereafter  the  husband,  in  considera- 
tion of  her  agreement  to  dismiss  the  divorce 
suit  and  return  and  live  with  him,  made  his 
note  to  a  third  person  for  her  use,  payable 
whenever  he  should  become  intoxicated,  or 
ddnk,  or  mistreat  or  abuse  her ;  and  she  did  re- 
turn and  live  with  him, — such  note  is  a  valid 
obligation :  and,  In  the  event  of  the  happening 
of  any  of  the  matters  rendering  it  payable,  an 
action  may  be  maint^ned  thereon.  Phillips  v. 
Meyers,  82  III.  67,  25  Am.  Rep.  295. 

A  note  given  by  a  husband  to  his  wife  in  con- 
sideration of  a  settlement  of  the  difficulties  be- 
tween them  and  the  discontinuance  by  her  of  a 
divorce  suit  theretofore  commenced  against  him, 
and  her  returning  to  live  with  him,  which  note 
was  payable  thirty  days  after  his  death,  is  a 
valid  claim,  and  enforceable  against  his  estate, 
as  it  is  an  absolute  agreement,  given  upon  a 
good  and  valuable  consideration.  Reithmaler 
V.  BeclEwith,  85  Mich.  110. 
60  L.  R.  A. 


In  an  action  for  divorce,  brought  by 
the  wife  against  her  husband  on  account  of 
his  adultery,  in  which  one  witness  had  testified 
to  acts  of  adultery  committed  by  the  defendant, 
the  defendant  made  and  delivered  to  the  father 
of  the  plaintiff  a  note  in  consideration  that  the 
plaintiff  would  discontinue  the  action  for  di- 
vorce and  return  to  and  live  with  the  defendant. 
This  she  did,  and,  after  living  with  him  for 
about  ten  years,  left  him  for  alleged  cruel  treat- 
ment, and  began  an  action  upon  the  note.  It 
was  held  that  the  action  could  be  maintained, 
as  there  was  ample  consideration  to  support  the 
agreement.  Adams  v.  Adams,  24  Hun,  401. 
Thf  court  approved  Phillips  v.  Meyers,  82  111. 
67,  25  Am.  Rep.  295,  aupra. 

In  affirming  the  above  judgment  of  the  gen- 
eral term,  the  court  of  appeals  said :  "She  was 
in  a  condition  to  apply  to  the  court  for  alimony 
and  counsel  fees,  and,  had  she  prosecuted  her 
action  to  its  termination,  might  have  compelled 
the  payment  of  permanent  alimony,  and  the 
costs  and  expenses  of  the  action.  In  considera- 
tion of  the  giving  of  this  note,  she  discontinued 
this  action  .  .  .  without  eoeti'.  She  also  con- 
doned the  adultery  charged,  and  returned  to 
live  with  the  defendant.  By  this  arrangement 
the  defendant  not  only  got  rid  of  the  pending 
action,  and  the  payment  of  costs  and  counsel 
fees  therein,  and  of  temporary  alimony,  but,  by 
the  condonation,  the  plaintiff  precluded  herself 
from  bringing  a  new  action,  founded  upon  the 
adultery  of  which  she  had  given  proof.  These 
were  substantial  benefits  to  the  defendant, 
abundantly  sufficient  to  support  the  note  which 
he  gave  to  her  father  for  her  use."  Adams  v. 
Adams,  91  N.  Y.  381,  43  Am.  Rep.  675. 

Where  a  wife  had  filed  her  petition  praying 
a  divorce  from  bed  and  board  on  the  ground  of 
intolerable  treatment,  and  the  parties  after- 
wards became  reconciled  and  an  agreement  was 
entered  into  betwe«i  the  husband  and  wife  and 
a  person  as  trustee,  in  which  it  was  stipulated 
that  the  suit  by  her  for  divorce  should  be  dis- 
continued, which  was  done,  and  also  that  an 
antenuptial  agreement  by  which  she  was  to  re- 
ceive 84,000  out  of  his  estate  at  his  death 
should  be  bo  altered  that  it  should  read  $10,000 ; 
that  the  husband  should  execute  a  bond  secured 
by  a  mortgage  on  a  certain  farm  for  the  purpose 
of  securing  to  the  wife  the  payment  of  the 
$10,000  at  his  death ;  and  that  each  should  be- 
have towards  the  other  kindly  and  faithfully; 
and.  in  case  he  behaved  otherwise  towards  his 
wife,  so  that  her  life  should  by  his  conduct  be- 
come miserable  and  intolerable,  in  that  contin- 
gency the  bond  and  mortgage  were  to  become 
Immediately  dna  and  payable  to  the  trostae  for 
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Norton  v.  Detiey,  63  Wis.  414,  10  N.  W. 
-509. 

Mr.  Isaac  Ross  also  for  respondents. 


Dodge,  J.,  delivered  the  opinion  of  the 
•court: 

The  first  question  naturally  arising  on 
this  appeal  is  as  to  the  efficacy,  as  against 
K:reditor8,  of  the  attempted  conveyance  by 
•Tohn  Ck)liina,  Jr.,  to  his  wife,  of  his  interest 
in  his  father's  estate.  The  decisions  of  this 
court  are  substantially  without  conflict  that 
a  conveyance  from  husband  to  wife,  in  or- 
der to  be  of  any  validity  against  his  credit- 
•ors,  must  not  only  have  been  made  in  entire 
^ood  faith,  and  without  intent  to  hinder,  de- 
lay, or  defraud  them,  but  also  must  be  upon 
-a  valuable  consideration,  paid  out  of  her 
separate  estate,  .or  by  a  third  person  for  her. 


To  this  end,  of  course,  existence  of  separate 
estate  is  essential.  Horton  v.  Deicey,  53 
Wis.  410,  10  N.  W.  599;  Oettelmann  v.  Oitz, 
78  Wis.  439,  442,  47  N.  W.  660;  Rozek  v. 
Rcdzinaki,  87  Wis.  626,  530,  68  N.  W.  262; 
Wallace  v.  Perelea,  109  Wis.  316,  320,  63  L. 
R.  A.  644,  85  N.  W.  371.  The  necessity  of 
this  condition  lias  even  been  extended  to  the 
technical  validity  of  transfers  where  no 
rights  of  creditors  were  involved.  Baum  v. 
Baum,  109  Wis.  47,  63  L.  R.  A.  660,  85  N. 
W.  122.  In  the  present  case  the  absence  of 
separate  estate  and  the  actual  consideration 
for  the  transfer  are  left  in  no  doubt,  for 
that  consideration  consisted  solely  and  ex- 
clusively in  the  withdrawal  of  Mrs.  Col- 
linses action  for  divorce,  or  substantially  in 
her  consent  to  continue  the  already  existing 
marital  relation  between  herself  and  hus- 
band.   For  reasons  so  obvious  as  hardly  to 


the  absolute  use  of  the  wife;  and  that  she 
4shoaId  alone  and  ezclasively  determine  the  hap- 
pening of  such  contingency, — snch  bond  is  not 
void,  and,  upon  the  maltreatment  of  the  wife 
by  the  husband,  payment  of  the  bond  may  be 
-enforced  by  action.  Reamey  v.  Bay  ley  (Pa.) 
9  Cent.  Rep.  640,  11  Atl.  438. 

In  Goldstein  v.  Goldstein,  85  Misc.  251,  71 
N.  T.  Snpp.  807,  it  was  decided  that,  under  i  21, 
^rt.  3,  chap.  272,  Laws  1896,  authorising  hus- 
band and  wife  to  make  any  contracts  with  each 
•other,  except  a  contract  to  alter  or  dissolve  the 
marriage,  or  to  relieve  the  husband  from  his 
liability  to  support  his  wife,  an  agreement  by 
A  husband  with  his  wife,  although  by  parol, 
that,  in  consideration  that  she  would  abandon 
proceedings  threatened  by  her,  and  In  which 
steps  had  been  taken  for  the  commencement  of 
an  action  to  secure  the  separation  to  which  she 
-claimed  she  was  entitled,  and  would  return  to 
and  live  with  him,  he  would  make  a  will,  which 
he  afterwards  did  execute, — is  valid  ;  and,  where 
«he  returns  and  lives  with  him  In  performance 
of  the  agreement  on  her  part,  the  agreement 
will  be  enforced  in  equity  against  his  estate 
.and  personal  representatives;  and  such  a  con- 
tract is  not  within  the  exceptions  contained  in 
the  statute. 

In  Cabin  V.  MarUn,  Ir.  L.  R.  7  Bq.  861,  the 
>court  of  appeal  lu  Ireland  affirmed  a  decree  of 
the  vice  chancellor  to  the  effect  that  an  agree- 
ment between  a  husband  and  wife,  made  after 
tho  wife  had  abandoned  her  husband,  In  set- 
tlement of  a  suit  brought  by  the  husband  against 
her  for  a  restitution  of  conjugal  rights,  whereby 
the  wife  agreed  to  surrender  a  portion  of  her 
Jointure  under  her  marriage  settlement,  was 
valid  and  enforceable ;  and  that,  in  an  action 
against  the  heirs  of  her  deceased  husband  to 
•enforce  such  Jointure,  she  would  be  allowed  to 
recover  only  the  amount  of  It  as  reduced  by 
such  agreement. 

On  appeal  to  the  House  of  Lords,  this  Judg- 
ment was  reversed,  and  it  was  held  that  to  the 
.general  incapacity  of  husband  or  wife  to  sue  or 
be  sued  by  each  other  there  were  necessary  ex- 
ceptions, viz.,  matrimonial  suits  between  them 
for  a  divorce  a  mensa  et  thoro,  for  a  dissolution 
or  nullity  of  marriage,  or  for  restitution  of  con- 
jugal rights ;  and  that  some  power  to  terminate 
such  suits  by  way  of  compromise  would  appear, 
on  sound  principles,  to  have  been  reasonably 
incident  to  the  power  to  Institute  and  to  defend 
them.  And,  In  regard  to  such  agreements,  the 
•court  held  that  the  wife  had  full  power  to  con- 
tract concerning  her  separate  estate,  the  same 
asi  she  would  have  with  any  stranger,  but  that, 
.as  she  could  not  contract  on  such  an  occasion 
^  L.  R.  A. 


concerning  her  freehold  estate  -not  separate, 
with  a  stranger,  she  therefore  could  not  with 
her  husband.  And  the  wife,  in  such  case,  is 
not  to  be  regarded  as  a  fome  sole  in  such  an 
absolute  sense  as  to  give  her  an  unqualified 
power  to  contract  with  her  husband,  on  the 
occasion  of  such  a  compromise,  concerning  her 
real  or  personal  estate.  In  a  manner  In  which 
she  could  not  contract  for  any  consideration 
with  any  other  person.  Cahlll  v.  Cahlll,  L.  R. 
8  App.  Cas.  420,  49  L.  T.  N.  S.  605,  81  Week. 
Hep.  861. 

There  are,  however,  a  few  cases  in  which  the 
position  is  taken  that  a  promise  or  agreement 
by  a  party  to  the  marriage  to  return  to  and  re- 
sume marital  duties  is  but  to  promise  to  do 
what  the  party  contracfed  to  do  at  the  mar. 
riage,  and  Is,  therefore,  simply  doing  what  Is 
Incumbent  upon  the  party  as  an  owing  duty, 
and  so  falls  within  the  rule  that,  where  a  per- 
son is  legally  bound  to  perform  an  act,  his  do- 
ing, or  agreeing  to  do  it,  cannot  be  deemed  a 
sufficient  consideration  of  a  valid  contract. 

After  a  wife  had  left  her  husband,  alleging 
his  cruel  treatment  toward  her,  and  had  con- 
sulted counsel  with  a  view  to  obtaining  a  di- 
vorce and  alimony ;  and  thereafter  an  agree- 
ment was  made  between  them  that  he  should 
give  his  note  for  $5,000  to  a  trustee  to  be  paid 
after  his  death,  provided  the  wife  return  to  and 
live  with  him  as  such,  to  which  she  agreed ;  and 
thereafter  plalntlfF  returned  and  lived  with  her 
husband  until  his  death, — the  consideration  for 
such  note  is  illegal,  and  payment  of  it  will  not 
be  enforced,  as  it  is  as  much  against  public 
policy  to  restore  interrupted  conjugal  relations 
for  money  as  it  is  to  continue  them  without 
Interruption  for  the  same  consideration ;  and 
the  fellowship  and  communion  of  a  wife  are  not 
a  service  which  the  wife  can  sell,  or  the  husband 
buy.  Merrill  v.  Peaslee.  146  Mass.  460,  16  N. 
E.  271.  The  Judge  delivering  the  opinion  In 
this  case  made  the  statement  that,  "had  the 
consideration  of  the  note  been  an  agreement  not 
to  prosecute  proceedings  for  a  divorce,  a  differ- 
ent question  would  have  been  presented,  upon 
which  we  express  no  opinion."  Three  of  the 
Justices  dissented  from  the  opinion  of  the  ma- 
jority In  this  case,  holding  that  this  was  not 
a  case  like  those  where  the  wife  was  doing  what 
she  was  legally  bound  to  do,  and  that  she  had 
a  right  to  refuse  to  return  to  cohabitation  ;  and 
it  would  follow  that,  apart  from  Illegality,  the 
return  Itself  was  sufficient  consideration  for  the 
note :  and  that,  at  all  events,  the  giving  up,  or 
refraining  from,  proceedings  for  a  divorce  and 
alimony,  which  the  wife  was  entitled  to  main- 
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require  mention,  this  cannot  be  accepted  as 
an  equivalent  for  a  valuable  pecuniary  con- 
sideration moving  from  the  wife's  separate 
estate.  The  first  of  these  reasons  is  that 
neither  the  law  nor  public  policy  can  favor 
or  approve  bargaining  between  husband  and 
wife  as  to  continuance  or  severance  of  the 
martial  status,  in  the  existence  of  which  the 
public,  as  a  third  party,  is  interested,  as 
well  as  the  two  spouses.  Bcuum  v.  JSoKm, 
109  Wis.  47,  53  L.  R.  A.  660,  85  N.  W.  122. 
Another  most  cogent  reason  is  the  utter  in- 
ability to  protect  the  rights  of  creditors  in 
the  property  of  a  husband  if  such  contracts 
can  be  deemed  a  valid  consideration.  Ap- 
parently the  present  case  presents  as  nearly 
a  meritorious  situation  for  pecuniary  ar- 
rangement between  husband  and  wife  as  any 
likely  to  arise;  but,  if  the  principle  be  es- 
tablished that  merely  continuing  the  mari- 


tal relation  is  a  sufficient  consideration  to 
support  conveyance  from  husband  to  wife 
against  creditors,  there  will  be  no  difficulty 
in  supporting  such  conveyances  even  in  most 
flagrant  cases.  It  would  but  be  necessary 
to  establish  any  reasonable  degree  of  exas- 
perating circumstances  or  of  conjugal  in- 
felicity to  enable  an  insolvent  huslMind  to 
place  his  property  within  the  shelter  of 
his  wife's  name,  because,  forsooth,  she 
condones  his  alleged  misconduct;  which, 
for  the  purpose  of  effectuating  a  fraudulent 
scheme,  he  may  well  be  willing  to  admit. 
Of  course,  the  reasons  here  suggested  fail 
in  the  case  of  actual  divorce  by  decree  of 
court  and  pecuniary  arrangements  between 
thus  separated  parties,  and  to  that  situation 
very  different  principles  may  be  applicable. 
Here  we  can  have  no  doubt  that  the  court 
was    right  in   holding   that  the   attempted 


tain,  was  both  a  sufliclent,  and  a  legal,  con- 
sideration. 

In  Copeland  v.  Boas,  9  Baxt.  223,  40  Am. 
Rep.  89.  where  It  appeared  that,  while  the  par- 
ties were  living  In  a  state  of  separation,  the 
husband,  to  induce  his  wife  to  return,  executed 
to  a  trustee  for  her  benefit  a  promissory  note. 
It  was  held  that  It  was  not  enforceable :  that 
it  was  a  nudum  pactum,  as  it  contravened  pub- 
lic policy,  was  promotive  of  separation  of  hus- 
band and  wife,  and  not  tolerable  in  law. 

A  post-nuptial  contract  In  which  a  husband 
hires  his  wife  to  live  with  him  will  not  be 
recognized  as  a  legal  obligation ;  and  a  note 
given  by  the  husband  to  his  wife's  brother  to 
compromise  a  difficulty  between  the  husband 
and  wife  Is  not  enfo/ceable  at  the  suit  of  the 
wife's  brother.  Roberts  v.  Prisby,  38  Tex.  210. 
Nothing  Is  said  in  the  case  to  Indicate  whether 
or  not  divorce  proceedings  had  been  commenced, 
or  were  pending. 

A  wife's  refraining  from  carrying  out  an  oral, 
unexecuted  threat  to  institute  a  suit  for  divorce 
and  alimony,  and  her  returning  to  live  with  her 
husband  thereafter,  where  there  is  no  action 
for  divorce  pending,  are  no  consideration  for  an 
agreement  on  the  part  of  the  husband  to  cancel 
and  annul  an  antenuptial  agreement  by  which 
the  wife  relinquished  her  rights  in  the  husband's 
property.  Fisher  v.  Koontz,  110  Iowa,  498,  80 
N.  W.  551.  81  N.  W.  702.  In  the  opinion  the 
court  recognizes  the  fact  that  "the  discontinu- 
ance of  a  meritorious  suit  for  a  divorce,  and  the 
resumption  of  the  married  relations,  have  been 
held  a  sufficient  and  valid  consideration  for  a 
conveyance  of  land  or  promise  to  pay  money." 

The  above  case  should  be  considered  in  con- 
nection with  Besant  v.  Wood,  L.  R.  12  Ch.  Div. 
605,  40  L.  T.  N.  S.  445,  supra,  II. ;  Adams  v. 
Adams.  91  N.  Y.  381,  43  Am.  Rep.  675.  supra, 
III. ;  and  Barbour  v.  Barbour,  49  N.  J.  Eq.  429, 
24  Atl.  227,  infra,  IV.  Its  reasoning  would 
seem  to  be,  in  different  ways,  opposed  to  all  of 
them. 

For  other  cases  sustaining  agreement  to  re- 
sume marital  relations  on  compromise  of  divorce 
suit,  see  Jodrell  v.  Jodrell,  9  Beav.  45,  15  L.  J. 
Ch.  N.  S.  17,  9  Jur.  1022,  and  Barbour  v.  Bar- 
bour, 49  N.  J.  Eq.  429,  24  Atl.  227,  infra,  IV. : 
Smith  V.  Smith,  85  Hun,  378,  infra,  VIII. 

IV.  When  specific  performance  tciU  he  decreed. 

Not  only  will  a  contract  to  perform  certain 
acts  or  things  In  consideration  that  the  other 
party  to  it  will  withdraw,  discontinue,  or  com- 
promise a  divorce  suit  be  enforced  as  a  valid 
agreement  at  law,  but,  if  occasion  requires,  and 
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the  giving  of  the  full  benefit  secured  by  it  to  the 
party  demands  it,  equity  will,  as  in  other  cases, 
intervene,  and  compel  a  specific  performance  of 
the  contract. 

Where  a  suit  was  commenced  by  the  wife  for 
the  purpose  of  obtaining  a  divorce  on  the  ground 
of  cruelty,  and  the  husband,  with  a  view  of  pre- 
venting publicity,  and  trying  to  live  In  harmony 
again,  and  to  prevent  disputes,  made  a  proposal 
for  an  arrangement,  which  ended  in  a  deed  by 
which  the  husband  assigned  to  trustees  certain 
real  estate  for  the  use  of  the  wife  and  her  chil- 
dren, and  also  agreed  to  pay  her  a  sum  yearly, 
specific  performance  of  such  agreement  will  be 
decreed  in  equity.  Jodrell  v.  Jodrell,  9  Beav. 
45,  15  L.  J.  Ch.  N.  S.  17,  9  Jur.  1022. 

An  agreement  by  a  husband  with  his  wlf» 
that  he  would  convey  to  her  the  house  and  lot 
where  they  had  been  living,  provided  she 
would,  in  consideration  thereof,  again  live  with 
him  and  have  her  suit  for  divorce  dismissed,  is 
valid  and  binding  upon  him ;  and,  if  she  after- 
wards causes  the  proceedings  for  divorce  to  be 
dismissed,  and  returns  and  is-  fSithful  to  her 
promise  and  to  her  marriage  vows,  such  agree- 
ment will  be  enforced  in  equity,  and  the  title 
to  the  premises  will  be  passed  from  the  husband 
to  the  wife.  Barbour  v.  Barbour,  49  N.  J.  Eq. 
429   24  Atl.  227. 

In  Hart  v.  Hart,  L.  R.  18  Ch.  Div.  670.  60 
L.  J.  Ch.  N.  S.  697,  45  L.  T.  N.  S.  13,  30  Week. 
Uep.  8.  it  appeared  that  the  husband  had  filed 
a  petition  against  the  wife  for  a  divorce,  which 
fthe  had  answered ;  and  before  trial  the  parties 
agreed  that  the  petition  and  answer  should  be 
dismissed,  and  a  deed  of  separation  executed,, 
which  the  husband  afterwards  refused  to  exe- 
cute ;  and  the  court  made  a  decree  for  the  spe- 
cific performance  of  the  agreement. 

In  Wilson  v.  Wilson,  1  H.  L.  Cas.  538,  12  Jur. 
467,  it  was  held  that  an  agreement  on  the  part 
of  a  wife  to  discontinue  a  suit  commenced  by 
her  against  her  husband  for  annulment  of  the 
marriage  was,  alone,  a  sufficient  consideration 
for  the  agreement  by  the  husband  to  execute  a 
deed  of  separation ;  and  specific  performance  on 
his  part  of  the  contract  thus  entered  into  be- 
tween them  was  decreed.  An  Interesting  case 
in  the  House  of  Lords  was  thus  alluded  to  by 
the  lord  chancellor:  "In  Bateman  v.  Ross,  1 
Dow.  P.  C.  235,  there  was  a  suit  pending  for  a 
divorce.  Why  is  not  the  compromise  of  such  a 
suit  to  afford  consideration  for  an  agreement*/" 

In  the  last-mentioned  case,  which  was  origi- 
nally a  suit  by  the  wife  against  the  husband  for 
n  divorce,  the  parties  had  agreed  to  submit  their 
matters  to  arbitrators,  and  an  award  by  the 
latter  was  confirmed  by  order  upon  consent,  all 
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transfer  from  John  Collins,  Jr.,  to  his  wife 
was  without  any  sufficient  consideration 
such  as  the  law  requires  to  give  it  validity 
as  against  his  creditors,  the  plaintiffs. 

Having  reached  the  conclusion  that  the 
-attempted  transfer  by  John  Collins,  Jr.,  was 
and  is  void  as  against  plaintiffs,  the  right 
•of  the  latter  to  reach  such  assets  and  apply 
them  to  their  judgments  follows  of  course. 
But  here  appellants  insist  that  a  court  of 
■equity  will  not  entertain  a  creditors'  bill 
when  there  is  a  legal  remedy  plain  and  ade- 
<quate,  and  point  out  the  conceded  fact  that 
part  of  the  senior  Collinses  estate  was  realty 
an  Douglas  county,  on  which  the  lien  of 
plaintiffs'  judgments  fastened  before  the  at- 
tempted transfer  to  Esther,  and  in  which 
the  interest  of  John  Collins,  Jr.^  could  at 
Any  time  have  been  sold  on  execution. 
Neither  the  general  rule  of  law  contended 
for  nor  the  alleged  fact  can  be  disputed.  If 
the  interest  of  John  Collins,  Jr.,  in  the  real- 
ty can  be  sold  on  execution  for  enough  to 
satisfy  *the  judgments,  plaintiffs  have  no 
need  of  equitable  relief^  and  should  not  be 


permitted  to  trouble  the  court.  Williams  v. 
Sexton,  19  Wis.  43;  Level  Land  Co,  No.  8  v. 
Sivyer,  112  Wis.  442,  453,  88  N.  W.  317.  It 
is,  however,  settled  by  the  decisions  of  this 
court  that  return  upon  execution  that  no 
property  can  be  found  establishes  prima 
facie,  at  least,  the  exhaustion  of  legal  reme- 
dies. Zwcig  V.  Horicom  Mfg.  Go.  17  Wis. 
363;  Hopkins  v.  Joyce,  78  Wis.  443,  47  N. 
W.  722;  Daskam  v.  Neif,  79  Wis.  161,  47 
N.  W.  1132;  Da/oelaar  v.  Blue  Mound  In- 
vest. Co.  110  Wis.  470,  86  N.  W.  185.  If 
such  fact  is  not  conclusive,  it  surely  cannot 
be  said  that  its  prima  facie  effect  has  been 
overcome  in  this  case  by  other  evidence. 
True,  there  appears — ^indeed,  plaintiffs  al- 
lege— the  descent  and  ownership  of  a  frac- 
tional interest  in  some  real  estate,  but  de- 
fendants have  offered  no  proof  as  to  its  situ- 
ation, character,  or  value.  Non  constat  it 
may  not  have  value  to  satisfy  the  costs  of  a 
sale,  llie  burden  of  proving  such  facts  was 
upon  appellants,  who  by  no  means  have  lift- 
ed it.  In  the  light  of  the  prima  facie  case 
made  by  the  nulla  bona  returns  to  the  exe- 


■of  which  was  acquiesced  in  by  the  husband  for 
nearly  live  years  before  moving  to  set  the 
4iward  aside.  It  was  decided  by  the  Honse  of 
Lords,  affirming  a  decree  of  the  lord  chancellor, 
that  the  award,  being  founded  on  an  agreement 
by  both  sides,  mnst  and  would  be  carried  Into 
-effect. 

y.  When  inadequate  as  tigaintt  creditors  of  in- 
solvent husband. 

In  Oppbnhbimjdb  v.  Collins  the  principal 
•question  discussed  was  whether  a  withdrawal  of 
an  action  for  divorce,  brought  by  the  wife,  was 
sufficient  to  support  a  conveyance  by  the  hus- 
band to  the  wife  of  an  Interest  In  his  father's 
estate,  as  against  the  claims  of  his  creditors ;  and 
It  was  decided  that  It  was  not.  This  Is  exactly 
In  line  with  a  case  decided  by  the  general  term 
•of  the  supreme  court  of  New  York,  In  which  it 
was  held  that  transfers  executed  by  a  husband 
to  his  wife  In  pursuance  of  an  agreement  be- 
tween them,  whereby  she  agreed  to  discontinue 
a  suit  then  pending  against  him  for  a  limited 
divorce,  and  by  which  the  parties  agreed  to  live 
41  part  from  each  other,  when  there  was  no  other 
consideration  for  the  transfers,  and  they  con- 
veyed nearly  all  the  debtor's  property,  leaving 
him  Insolvent, — ^are  void  as  against  the  cred- 
itors of  the  husband,  as  the  necessary  conse- 
<quence  of  the  transaction  was  to  deprive  his 
creditors  of  the  means  of  collecting  their  debts ; 
and,  as  he  must  be  presumed  to  have  fore- 
seen and  mtended  the  Inevitable  result  of  his 
own  act,  the  transaction  Itself  was  conclusive 
^evidence  of  a  fraudulent  Intent.  Morgan  v.  Pot- 
ter, 17  Hun,  403. 

The  only  difference  between  the  cases  is  that. 
In  the  principal  case,  the  agreement  of  the  wife 
evidently  was  that  she  would  return  to  cohabi- 
tation with  her  husband,  which  it  appears  that 
she  did;  and  in  the  other,  the  agreement  was 
that  the  parties  should  live  apart  from  each 
other. 

The  only  other  case  upon,  or  akin  to,  the  par- 
ticular subject,  wherein  a  different  view  ap- 
pears to  have  been  taken,  Is  an  English  equity 
action  in  which  it  was  held  that,  where  the  hus- 
band has  behaved  in  such  a  manner  as  to  entitle 
the  wife  to  obtain  a  divorce,  and  she,  instead  of 
pursuing  her  right  in  the  proper  court,  agrees 
to  accept  maintenance  offered  by  him  without 
litigation,  an  agreement  for  such  maintenance 
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of  the  husband's  property  will  be  upheld  as 
based  upon  a  valuable  consideration,  even 
against  the  claims  of  creditors  of  the  husband 
to  have  It  set  aside  as  fraudulent.  Hobbs  v. 
Hull,  1  Cox  Ch.  Cas.  445. 

A  note  Is  void,  as  against  creditors,  when 
given  by  a  husband  to  his  wife  for  a  sum  of 
money  loaned  him  by  her,  which  he  had  previ- 
ously paid  to  her  under  an  agreement  that  she 
would  discontinue  a  suit  for  a  divorce  which 
she  had  commenced  against  him,  and  that  they 
should  live  separate  and  he  should  pay  her  that 
sum,  which  he  did,  and  she  afterwards,  of  her 
own  volition,  returned  to  live  with  him  as  his 
wife  and  loaned  him  the  sum  paid  her,  and  took 
the  note  therefor.  Friedman  v.  Bierman,  43 
Hun,  390. 

In  Casto  V.  Pry,  83  W.  Va.  449,  10  S.  E.  799, 
which  was  an  action  in  the  nature  of  a  creditor's 
bill,  to  have  declared  void  a  conveyance  from 
husband  to  wife,  the  wife  had  applied  to  an 
attorney  to  obtain  a  divorce  and  alimony ;  and 
an  agreement  was  made  between  the  husband 
on  one  side  and  the  wife  and  two  sons  on  the 
other  side,  by  which,  in  consideration  that  the 
wife  would  abandon  any  suit  for  a  divorce,  and 
that  she  and  the  sons  would  pay  and  satisfy 
certain  debts,  amounting  to  over  $800,  which  he 
affirmed  was  all  that  he  then  owed,  he  agreed 
to,  and  did,  convey  to  the  wife  the  house  and 
lot,  which  did  not  exceed  in  value  the  amount 
of  the  debts.  At  the  same  time  the  wife  and 
sous  assumed  the  payment  of  said  debts,  and 
afterwards  paid  and  satisfied  the  same.  The 
court  held  that  the  consideration  for  the  con- 
veyance was  adequate,  but  did  not  say  whether 
it  meant  the  payment  of  the  debts, — which,  of 
course,  of*  Itself  was, — or  the  agreement  of  the 
wife  to  abandon  the  suit  for  a  divorce,  or  both. 

YI.  Enfflish  decisions  on  application  to  reinstate 
divorce  suit. 

It  will  be  noticed  that  some  of  the  cases  given 
as  authority  upon  the  subject  under  considera- 
tion are  stated  to  be  for  the  "restitution  of  con- 
jugal rights."  It  is  an  action  unknown  in  the 
United  States,  but  has  always  existed  in  the 
British  dominion,  where,  until  1884,  the  court 
having  Jurisdiction  of  matrimonial  actions 
would  command  by  its  Judgment  a  recalcitrant 
wife  or  husband  to  return  to  and  resume  cohabl- 
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cutionfi,  it  was  not  error  for  the  court  to 
maintain  the  complaint,  and  proceed  to  ap- 
ply the  disclosed  property  to  the  unpaid 
judgments. 

When,  however,  we  come  to  consider  the 
judgment  finally  entered,  we  find  it  far  from 
correct.  First  we  find  a  personal  judgment 
against  all  the  defendants,  including  these 
appellants,  for  the  entire  amount  of  plain- 
tiffs' former  judgments.  This  is  inexpli- 
cable. There  is  no  evidence,  nor  any  finding 
of  fact  or  conclusion  of  law,  that  either 
Hudnall  or  Esther  W.  Collins  ever  became 
in  any  way  personally  liable  for  these  debts. 
In  this  respect  the  judgment  is  clearly  erro- 
neous, to  the  prejudice  of  each  of  the  appel- 
lants. In  addition  to  this,  the  judgment  di- 
rects application  of  the  realty  and  personal- 
ty in  an  order  reverse  of  the  proper  one, 
viz.,  that  the  personalty  in  the  hands  of  the 
administrator  be  first  applied,  and  after- 
ward the  realty  be  sold  on  execution.  Obvi- 
ously, the  legal  rights  should  be  first  ex- 
hausted against  the  real  estate,  to  the  ex- 


oneration of  the  personalty  claimed  by  oth- 
ers. In  this  respect  we  are,  however,  un- 
able to  discover  any  prejudice  to  the  appel- 
lants; for,  apart  from  the  possibility  under 
the  proofs  already  su^^sted  that  the  realty 
may  be  but  de  minimisy  it  affirmatively  ap- 
pears that  both  together  will  fall  short  of 
satisfying  plaintiffi?  claims,  and  both  must 
be  fully  exhausted.  The  entire  estate  of 
John  Collins,  Sr.,  was  but  $4,800,  of  which 
John,  Jr.'s,  share  was  not  more  than  one- 
seventh,  or  $G85,  of  which  $185  had  already 
been  drawn,  leaving  but  possibly  $500  to- 
^atisfy  some  $680  of  plaintiffs'  judgments 
and  some  $100  of  costs  in  this  action.  Not 
being  prejudicial,  we  cannot  reverse  that- 
part  of  the  judgment. 

The  judgtaent  of  the  Circuit  Court  is  mod- 
ified by  striking  out  therefrom  the  portion 
aicardiug  personal  recovery  against  the  ap- 
pellants, George  B.  Hudnall  and  Esther  W. 
Collins,  of  the  sum  of  $681.51,  and,  as  so 
modified,  is  affirmed.  Appellants  .will  re- 
cover costs  of  this  appeal. 


tatlon,  and,  In  case  of  disobedience,  would  en- 
force Its  decree  by  attachment. 

But  by  47  &  48  Vict.  chap.  68,  it  is  provided 
that  "a  decree  for  reatitntion  of  conjugal  rights 
shall  not  be  enforced  by  attachment  ;**  and  fur- 
ther, that  a  respondent  foiling  to  comply  with  a 
decree  for  the  restitution  of  conjugal  rights 
"shall  thereupon  be  deemed  guilty  of  desertion 
without  roaaonable  cause,"  etc.  While  not 
changing  the  name  of  the  suit,  the  statute  in 
effect  makes  It  a  medium  for  procuring  a  judi- 
cial separation. 

In  Hayward  v.  Hayward.  1  Swabey  ft  T.  838, 
which  was  a  suit  by  the  wife  for  a  restitution 
of  conjugal  rights,  the  counsel  for  the  respective 
parties,  with  the  assent  of  both  parties,  agreed 
to  a  compromise,  and  the  suit  did  not  proceed. 
Thereafter  counsel  for  the  wife  moved  the 
court  to  allow  the  case  to  be  heard,  and  the 
counsel  for  the  husband  contended  that  the  wife 
was  bound  by  her  counsel's  arrangement.  In 
granting  the  motion,  the  judge  ordinary  said: 
"I  thinlE  whatever  arrangement  may  have  been 
made  between  the  parties,  as  the  cause  is  still 
on  the  books  and  the  petition  has  not  been  dis- 
missed, I  ought  to  hear  it.  I  much  doubt,  how- 
ever, whether  this  court  can  sanction  or  con- 
sider as  binding  any  agreement  between  the  par- 
ties to  live  asunder.  Although  such  an  agree- 
ment would  be  recognised  at  law  or  in  equity, 
It  would  not  have  been  recognized  in  the  eccle- 
siastical courts." 

Hooper  v.  Hooper,  1  Swabey  &  T.  602,  was 
originally  a  petition  by  the  wife  for  a  judicial 
separation  for  the  husband's  cruel  treatment. 
Before  the  hearing  the  parties  agreed  that  the 
record  should  be  withdrawn,  proceedings  stayed, 
and  the  suit  not  moved,  the  consideration  being 
that  the  husband  should  pay  the  present  ali- 
mony ordered  by  the  court  and  £50  additional 
annually.  Dispute  having  arisen  as  to  the 
powers  of  a  referee  under  the  agreement  of  the 
parties,  the  wife  applied  to  re-enter  the  record 
and  have  the  cause  set  down  for  trial,  relying 
upon  Hayward  v.  Hayward,  1  Swabey  &  T.  838. 
The  judge  ordinary,  in  distlngulsliing  that  case, 
said:  "Here  the  parties  have  agreed  that  the 
record  should  be  withdrawn,  proceedings  stayed, 
and  the  suit  not  further  moved :  there  the  case 
was  adjourned  on  the  representation  of  counsel 
that  an  agreement  out  of  court  had  been,  or 
would  be,  arranged.     One  of  the  parties  refused 

to  abide  by  that  agreement,  and  the  cause  sim- 
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ply  remained  on  the  books  as  it  was  before,  un- 
heard ;  here  the  cause  remains  on  the  books  sub-  . 
ject  to  an  agreement  made  in  court  that  the  suit 
should  not  be  moved  any  further.  I  am  of 
opinion  that  I  ought  not  to  grant  the  applica- 
tion."    And  the  motion  was  rejected. 

This  decision  of  the  Judge  ordinary  was  prac- 
tically affirmed  by  the  dismissal  of  an  appeal 
therefrom.  3  Swabey  &  T.  251.  The  principal 
distinction  drawn  would  appear  to  have  bcci» 
that  In  one  case  the  agreement  was  made  "out 
of,"  -and  in  the  other  "in,"  court. 

In  Stanes  v.  Stanes,  L.  R.  3  Prob.  Dlv.  42, 
47  L.  J.  Prob.  N.  S.  19,  39  L.  T.  N.  S.  46,  26: 
Week.  Rep.  238,  the  wife  had  filed  a  petition 
for  a  restitution  of  conjugal  rights,  to  which 
the  husband  had  answered,  and,  before  hearing, 
an  agreement  was  made  whereby,  in  considera- 
tion of  certain  things  to  be  performed  by  the 
husband,  the  suit  was  to  be  stilyed  and  petition 
and  counter-prayer  dismissed.  It  was  decided 
that  a  wife  could  bind  herself  not  to  prosecute 
a  suit  for  restitution  of  conjugal  rights,  and  her 
application  to  have  the  case  set  down  for  a 
hearing  was  denied. 

Where,  pending  an  action  for  divorce  by  the 
wife  against  the  husband,  an  agreement  in  writ- 
ing is  entered  into  by  the  parties,  whereby  the 
wife,  in  consideration  of  the  promise  by  the 
husband  to  execute  a  separation  deed  and  do 
certain  other  things,  agrees  to  have  the  petition 
taken  off  the  file,  and  undertakes  not  to  insti- 
tute other  proceedings  in  the  divorce  courts 
such  an  agreement  Is  binding,  and  will  be  sus- 
tained. And,  upon  an  application  to  the  court 
to  give  directions  as  to  the  mode  of  trial  of  a 
suit  for  divorce  subsequently  brought  by  the 
wife,  the  court  declined  to  give  such  directions. 
Rowley  v.  Rowley,  3  Swabey  &  T.  338. 

Thereafter  the  wife  appealed  to  the  full  court, 
which  made  no  order  on  the  appeal,  but  directed 
that,  in  case  the  husband  did  not  apply  for  a 
dismissal  of  the  petition,  the  wife  might  ask  the 
judge  ordinary's  direction  as  to  another  triaU 
The  petition  was  afterwards  dismissed  by  the 
judge  ordinary  on  the  motion  of  the  husband 
and  the  wife  appealed  to  the  House  of  Lords. 
The  lord  chancellor,  in  delivering  the  opinion 
of  that  body,  said  that  the  whole  question  turned 
upon  the  meaning  of  the  words  in  the  agree- 
ment, "the  petitioner  undertaking  not  to  insti- 
tute other  proceedings  in  the  divorce,"  and  that 
It  appeared  to  be  difficult  to  apply  any  other 
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.1.  The  resniuptton  of  marital  rela- 
tions br  »  wife  llirlniT  separate  from 
iter  husband,  and  about  to  commence  pro- 
ceedings for  divorce  against  bim,  to  wblcb 
she  was  entitled  because  of  his  wrongdoing, 
is  a  sufficient  consideration  for  his  promise 
to  conrey  property  in  trust  for  the  benefit  of 
their  children,  and,  in  the  event  of  their 
death,  for  her  benefit. 

S.  Speelfle  performance  of  a  contract 
by  a  man  to  convey  one  third  of  his 
property  in  trust  for  the  benefit  of  his 
children  will  not  be  denied  because  the  inter- 
est might  be  reconveyed  so  as  to  let  into 
Joint  management  and  ownership  with  him  of 
his  business,  undesirable  persons  whose  inter- 
ference might  Jeopardize,  if  not  destroy,  its 
value. 


8.  A  contract  by  a  man  whose  wife  In 
llvlniT  separate  from  him,  and  about  to 
begin  a  suit  for  divorce  because  of  his  wroni;- 
doing,  that,  in  case  she  will  resume  her  mar- 
ital relations,  he  will  convey  one  third  of  his 
property  in  trust  for  their  children,  and  for 
her  in  the  event  of  their  death,  is  not  void 
because  it  is  not  mutually  binding  upon  the 
parties,  and  the  remedy  for  its  enforcement 
is  not  mutual  to  them. 

4.  Lack  of  nintnallty  of  obllgratlon  ami 
remedy  will  not,  after  the  -wife  hnn 
resnmed  marital  relations,  defeat 
specific  performance  at  her  Instance 
of  a  contract  by  a  man  to  convey  property 
to  hfs  children  in  consideration  that  the  wife, 
who  Is  living  separate  from  him,  and  about  to 
begin  a  srult  for  divorce,  for  which  she  has 
good  grounds,  resume  her  marital  relations 
and  live  with  the  other  contracting  party  as 
his  wife  after  the  full  execution  of  the  agree- 
ment; and  the  fact  that  she  cannot  be  com- 
pelled to  maintain  such  relations  during  life 
is  immaterial. 


than  one  meaning  to  these  words;  that  it  was 
not  contended  that  they  amounted  to  an  under- 
taking never  to  institute  any  other  proceedings, 
but  that  they  seemed  to  have  been  intended  to 
prevent  future  proceedings  In  respect  of  matters 
forming  the  ground  of  a  petition  for  a  divorce 
which  had  occurred  prior  to  the  agreement. 
Id.  L.  R.  1  U.  L.  Sc.  App.  Cas.  63. 

VII.  Necessity  of  third  party. 

a.  Third  party  unnecessary. 

Upon  the  question  as  to  whether,  in  a  con- 
tract between  husband  and  wife  to  compromise, 
or  not  to  commence,  a  divorce  suit,  it  is  essen- 
tial that  the  wife  act  through  the  medium  of  a 
third  party  or  trustee,  the  authorities  are  not 
entirely  agreed ;  but  it  may  be  safely  stated  that 
the  weight  is  in  favor  of  the  doctrine  that  it 
is  not. 

The  foundation  for  this  exception  to  the  gen- 
eral rule  that  the  wife  cannot  contract  directly 
with  her  husband  is  that,  when  an  actual  sep- 
aration (which  is  the  prelude  to  such  a  suit) 
occurs,  she  is  said  to  be  at  "arms  length"  with 
him,  the  meaning  of  which  is, — in  the  language 
of  a  learned  Irish  Judge, — "tt|§t  she  is,  by  the 
circumstances  in  which  she  is  placed  in  her 
relations  with  her  husband,  completely  and 
effectually  freed  from  that  marital  infiuence 
and  control  which  the  law  regards  as  depriving 
her  of  independent  volition."  Cahill  v.  Martin, 
Ir.  L.  R.  6  Eq.  227. 

And  for  this  reason  It  is  said  that  she  is  to 
be  considered,  when  she  enters  into  such  a  con- 
tract, as' a  feme  sole. 

In  Bateman  v.  Ross,  1  Dow  P.  C.  235,  IT. 
supra,  it  was  objected  that  the  next  friend  of 
the  wife  in  the  divorce  suit  was  not  made  a 
party  to  the  submission  to  arbitration  ;  and  that 
she  (alone)  could  not  agree  to  it  so  as  to  render 
it  binding.  The  court  said  that  there  was 
nothing  in  this  objection,  as  the  award  was 
fonnded  on  an  agreement  on  both  sides,  and  the 
husband  had  filed  a  cross  bill  against  the  wife, 
which  she  had  answered ;  so  that,  under  the  cir- 
cumstances of  the  case,  she  was  to  be  regarded 
as  a  feme  sole,  and  there  was  no  occasion  to 
make  the  next  friend  a  party. 

In  Cahill  V.  Cahill,  L.  R.  8  App.  Cas.  420,  49 
L.  T.  N.  S.  606,  31  Week.  Rep.  861,  supra.  III., 
the  agreement  was  made  without  the  interven- 
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tion  of  a  third  party.  The  vice  chancellor 
(Ir.  L.  R.  5  Eq.  227),  and  court  of  appenl 
(Ir.  L.  R.  7  Eq.  361),  in  Ireland,  had  held  that 
the  agreement  was  good.  On  appeal  the  House 
of  Lords  decided  that  It  was  not  good,  for  the 
reason  that  It  was  In  regard  to  an  interest  or 
right  in  regard  to  which  the  wife  would  not 
have  power  to  contract,  even  with  a  stranger. 
One  headnote  states  that  it  was  held  "that  the 
wife  was  not,  when  she  signed  the  document,  In 
all  respects,  in  the  same  position  as  a  feme 
sole;**  hut  a  persual  of  the  several  opinions  will 
hardly  Justify  it.  That  she  was,  had  been 
elaborately  argued  and  distinctly  held  by  the 
vice  chancellor  and  court  of  appeal  in  Ireland. 

In  Vansittart  v.  Vansittart,  4  Kay  &  J.  62. 
27  L.  J.  Ch.  N.  S.  222,  4  Jur.  N.  8.  276,  thert. 
was  no  third  party  to  the  agreement,  and  Vice 
Chancellor  Wood  affirms  the  proposition  that, 
when  contracting  with  her  husband  as  to  dis- 
continuing a  divorce  suit  she  has  commenced 
against  him,  a  wife  Is  to  be  considered  as  n 
feme  sole.  The  contract  was  decided  to  be  void 
for  another  reason. 

The  report  of  the  case  in  2  De  G.  &  J.  249, 
27  L.  J.  Ch.  N.  S.  290,  4  Jur.  N.  S.  519,  shows 
that  it  was  merely  an  affirmance  of  the  case 
in  4  Kay  &  J.  62,  and  for  substantially  the 
same  reasons,  i.  e.,  that  the  agreement  must  be 
taken  In  its  entirety,  and  that,  as  it  contained 
a  provision  contrary  to  law,  equity  would  not 
enforce  It.  The  question  as  to  its  validity 
without  the  intervention  of  a  third  party  was 
not  decided. 

In  Hart  v.  Hart,  L.  R.  18  Ch.  Div.  670,  60 
L.  J.  Ch.  N.  S.  697,  45  L.  T.  N.  S.  13,  30  Week. 
Rep.  8,  supra,  IV.,  the  court  stated  that,  as  the 
husband  <ind  wife  are  at  arms  length  in  a  di- 
vorce suit.  It  was  competent  for  them  to  make 
the  agreement  to  dismiss  it. 

The  effect  of  these  English  decisions,  and  the 
reasons  given  In  and  for  them,  would  seem  to 
be:  (1)  That,  whenever  difficulties  and  discus- 
sions arise  between  huatband  and  wife  to  such 
an  extent  that  it  is  plainly  apparent  that  the 
aid  of  the  proper  tribunal  will  be  necessary,  and 
will  be  invoked  to  settle  the  same,  the  wife  is 
competent  to  enter  Into  an  agreement  with  her 
husband  for  the  purpose,  either  of  preventing 
a  suit,  or  of  compromising  one  if  already  com- 
menced ;  and  such  a  contract  will  be  valid  and 
binding  on  both,  whether  it  be  for  a  return  to 
and  resumption  of  marital  relations,  or  to  live 
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5.  The  description  of  the  property  ta 
■nfflcient  to  uphold  the  contract,  where 
the  agreement  is  to  convey  one  third  of  all 
grantor's  estate,  real,  personal,  or  mixed,  of 
whatever  kind  or  nature,  belonging  to  him 
in  his  own  right,  which  he  acquired  under  the 
will  of  his  mother,  as  well  as  all  the  other 
estate  otherwise  acquired  and  now  owned  by 
him. 

6.  Parol  evidence  is  admissible  to  des- 
ignate the  particular  property  de- 
scribed and  identified  by  a  written  contract 
for  its  conveyance,  and  which  was  in  the  con- 
templation of  the  parties  in  making  the  con- 
tract. 

7.  A  married  -vroman  may  maintain  a 
snit  in  CQiiity  aarainst  her  husband  to 
enforce  his  contract  to  convey  property 
in  trust  for  their  children  and  herself  in  con- 
sideration of  her  resumption  of  marital  rela- 
tions which  she  had  abandoned  because  of 
conduct  on  his  part  entitling  her  to  a  divorce, 
where  the  statute  permits  her  to  sue  alone  in 
actions  between  her  and  her  husband. 

(February  13,  1903.) 


APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Christian  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  enforce  specific  performance  of  a 
contract     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hunter  Wood  &  Son,  Kohn, 
Baird,  &  Spindle,  and  Barker  & 
Woods,  for  appellants: 

If  a  wife,  having  reasonable  grounds  for 
believing  she  has  good  cause  for  a  divorce, 
separates  from  her  husband,  and,  while  liv- 
ing apart,  in  consideration  of  his  promise  to 
treat  her  according  to  the  full  measure  of 
his  marital  obligations,  and  his  agreement 
to  convey  one  third  of  his  property  to  a 
trustee  for  the  benefit  of  their  children,  con- 
dones his  wrongs,  and  returns  to  his  home, 
and  makes  him  a  dutiful  wife, — a  court  of 
equity  will  decree  a  specific  performance  of 
The  contract  by  compelling  him  to  make  the 
necessary  conveyances. 

A   contract    between   husband    and   wife, 


separate  and  apart.  And  the  reason  is  that, 
under  such  circumstances  and  in  regard  to  such 
matters,  she  is  to  be  treated  as  if  she  were  a 
feme  sole.  (2)  And  that,  for  the  same  reason, 
the  wife  will  be  permitted  to  enter  into  cove- 
nants in  such  an  agreement  only  when  the  same 
relate  to  her  separate  estate  or  property;  and 
that  rights  of  property  or  interests  held  by  her 
with  her  hufAmnd  she  cannot  anticipate,  nor  in 
any  way  devest  herself  of  by  agreement. 

In  some  Jurisdictions  statutes  have  been  en- 
acted  clothing  the  wife  with  enlarged  power  to 
contract,  not  alone  with  strangers,  but  with  her 
husband  also.  And  in  such  the  application  of 
the  rule  Just  stated  will  largely  depend  upon 
the  extent  to  which  the  local  enabling  act  goes. 

It  is  suggested  that  in  those  states  where,  in 
the  absence  of  such  statutes,  the  English  rule 
would  be  applicable,  and  in  which  the  tenancy 
by  the  entirety  has  not  been  abrogated,  she 
would  be  incompetent  to  contract  in  regard  to 
the  latter. 

A  transfer  by  a  husband  to  his  wife  of  a 
slave  woman  and  her  children,  made  to  secure 
the  discontinuance  of  an  action  for  alimony 
and  the  discharge  of  an  interlocutory  decree 
therefor,  is  valid,  although  made  without  the 
intervention  of  a  trustee.  Walllngsford  v. 
Allen.  10  Pet.  583,  9  L.  ed.  542. 

And,  in  regard  to  the  property  so  transferred, 
the  wife  is  to  be  considered  as  a  feme  sole;  and 
her  right  to  dispose  of  it  follows  as  a  matter  of 
course ;  and  her  deed  manumitting  the  slaves  is 
valid  and  effectual.    Ihid. 

A  contract  is  valid  by  which  a  wife  agrees  to 
discontinue  proceedings  instituted  by  her  against 
her  husband  to  dissolve  the  marriage  contract, 
upon  receiving  a  separate  maintenance.  In  such 
cases  the  wife  is,  by  statute,  authorized  to  pro- 
ceed as  a  feme  sole,  and  has,  therefore,  a  right 
to  compromise  the  suit  In  the  same  manner  as 
any  other  party.      Klrt)y  v.  Klrby,  1  Paige,  665. 

It  will  be  noticed,  from  the  foregoing  cases, 
that  in  nearly  all  the  doctrine  is  asserted,  ex- 
pressly or  by  clear  implication,  that  the  agree- 
ment between  husband  and  wife  to  compromise 
the  divorce  action  is  valid,  although  made  with- 
out the  Intervention  of  a  third  party ;  and  this 
notwithstanding  the  rigid  rule  of  law  that  con- 
tracts between  husband  and  wife  are  void. 

There  are  several  reasons  given  for  holding 
such  agreements  valid,  two  of  them  depending 
upon  whether  the  contract  is  to  live  separate 
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and  apart,  or  to  return  to  and  resume  the  mar- 
ital relation.  In  the  former  instance  a  reason 
would  seem  to  be  that  the  parties,  after  they 
have  80  far  separated  as  that  an  action  is  seri- 
ously contemplated,  or  actually  commenced,  may 
do,  by  agreement,  Just  what  the  court  would 
decree  in  the  action.  In  the  other  instance  the 
peculiar  reason  is  that  both  law  and  equity 
favor  continued  fulfilment  of  the  marriage  con> 
tract,  and  will  lean  heavily  toward  the  support 
of  an  agreement  looking  that  way. 

And  a  reason  common  to  all  agreements  to 
compromise  such  actions  is  found  in  the  argu- 
ment, so  well  stated  by  the  master  of  the  rolls 
In  Besnnt  v.  Wood,  L.  R.  12  Ch.  Div.  605.  40 
L.  T.  N.  S.  445,  supra,  II.,  which,  in  substance, 
is  tha4  the  right  to  institute  the  suit  compre- 
hends the  right  to  discontinue  it.  But  the  chief 
and  best  general  reason  probably  Is.  that,  when 
a  wife  so  far  separates  from  her  husband  as  to 
initiate  proceedings  for  a  divorce,  she  is  to  be 
regarded  and  treated  as  a  feme  sole  in  reference 
to  any  agreement  she  may  make  with  him  look- 
ing to  a  stoppage  of  the  proceedings  or  a  dis- 
continuance of  the  a<:tion.  But  such  agreement 
Is  only  valid  when  made  after  an  actual  sep- 
aration. 

b.  Third  pcwty  neoessary. 

There  are,  however,  cases  which  seem,  by  Im- 
plication at  least,  to  indicate  that  a  third  party 
Is  necessary  to  render  such  a  contract  valid. 
As  in  Van  Order  v.  Van  Order,  8  Hun,  315, 
supra,  I.,  where  the  court,  in  declining  to  en- 
force such  a  contract,  said  that  there  was  a 
general  disability  of  married  women  to  contract 
directly  with  their  husbands. 

And  in  Phillips  v.  Meyers,  82  111.  67,  25  Am. 
Rep.  295,  supra.  III.,  where  the  note  which  was 
the  subject  of  the  action,  and  the  consideration 
of  which  was  the  dismissal  by  the  wife  of  the 
divorce  suit  brought  by  her  against  her  husband, 
was  given  to  the  plaintiff  for  the  use  of  the 
wife, — the  court  said  that  the  power  of  a  hus- 
band to  make  a  settlement  of  property  or  funds 
on  his  wife,  by  the  intervention  of  a  trustee, 
had  never  been  questioned. 

In  Reamey  v.  Bayley  (Pa.)  9  Cent.  Rep.  640, 
11  Atl.  438,  supra.  III.,  the  agreement  was  be- 
tween the  husband  as  the  first  party  and  the 
plaintiff,  as  trustee  for  the  wife,  and  the  wife, 
as  the  other  parties.  The  action  on  the  bond 
given  by  the  husband  to  secure  his  performance 
of  the  agreement  was  brought  by  the  trustee  of 
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made  in  consideration  of  a  separation  which 
has  already  taken  place,  or  in  contemplation 
of  an  immediate  separation,  is  good,  and 
will  be  enforced. 

Gadnes  v.  Poor,  3  Met.  (Ky.)  503,  79  Am. 
Dec.  669;  Flood  v.  Flood,  6  Bush,  170; 
Loud  V.  Lotid,  4  Bush,  455 ;  Evans  v.  Evcms, 
93  Ky.  510,  20  S.  W.  605;  Bishop,  Marr. 
Div.  &  Sep.  §  1279;  Adams  v.  Adams,  91  N. 
Y.  381,  43  Am.  Rep.  675;  Phillips  v.  Mey- 
ers, 82  111.  70,  25  Am.  Rep.  295;  Barhour  v. 
Barbour,  49  N.  J.  Eq.  429,  24  Atl.  227;  1 
Nelson,  Div.  &  Sep.  §  507;  Reithmaier  v. 
Beckwith,  35  Mich.  110;  Reamey  v.  Bailey 
(Pa.)  9  Cent.  Rep.  640,  11  Atl.  439;  Butt- 
lar  V.  Buttlar,  57  N.  J.  Eq.  645,  38  Atl.  300, 
42  Atl.  755;  Foote  v.  Nickerson,  70  N.  H. 
496,  54  L.  R.  A.  554,  48  Atl.  1088;  Hart  v. 
Hart,  L.  R.  18  Ch.  Div.  670;  Stanes  v. 
Stanes,  L.  R.  3  Prob.  Div.  42;  Smith  v. 
Smith,  35  Hun,  378;  Phillips  v.  Thompson, 
1   Johns.  Ch.   131;    Wakenum  v.  Dodd,  27 


N.  J.  Eq.  664;  Shepard  v.  Shepard,  7  Johns. 
Ch.  57,  11  Am.  Dec.  396. 

An  agreement  not  to  sue  for  a  divorce  is 
a  sufficient  consideration  for  a  contract. 

Casto  V.  Fry,  33  W.  Va.  449,  10  S.  E.  799. 

The  consideration  given  by  the  wife  in  the 
case  at  bar  was  a  vsuuable  one  in  law. 

3  Parsons,  Contr.  p.  314;  Steadman  v. 
(hithrie,  4  Met.  (Ky.)  147;  Talbott  v.Stem- 
mons,  89  Ky.  222,  5  L.  R.  A.  856,  12  S.  W. 
297;  Allen  v.  Pryor,  3  A.  K.  Marsh.  305; 
Lemaster  v.  Burckhart,  2  Bibb,  30 ;  Sanders 
v.  Miller,  79  Ky.  520,  42  Am.  Rep.  237; 
Loud  V.  Loud,  4  Bush,  455;  Cotton  v.  Orc^ 
ham,  84  Ky.  672,  2  S.  W.  647 ;  M^Intire  v. 
Hughes,  4  Bibb,  187;  Stovall  v.  Barnett,  4 
Litt.  (Ky.)  208;  Ford  v.  Ellingwood,  3  Met. 
(Ky.)  359;  Arnold  v.  Park,  8  Bush,  3. 

The  doctrine  of  mutuality,  as  a  necessary 
element  to  the  specific  enforcement  of  a  con- 
tract, applies  only  where  the  contract  is  ex- 
ecutory on  the  part  of  all  the  contracting 
parties. 


the  wife  against  the  husband.  Throughout  the 
making  of  the  agreement,  and  the  trial  and  ar- 
gument down  to  the  final  decision,  it  seems  to 
have  been  taken  for  granted  that  the  interven- 
tion of  a  trustee  was  essential  to  the  making 
of  a  valid  agreement,  although  it  is  not  so  ex- 
pressly stated. 

c.  2'hird  party;  but  necessity  for,  not  stated. 

The  following  are  cases  in  which  the  agree- 
ment which  was  upheld  was  made  through  the 
Intervention  of  a  third  party ;  but  the  necessity 
of  such  party  to  render  the  contract  valid  does 
not  appear  to  have  been  considered.  Besant  v. 
Wood.  L.  R.  12  Ch.  Div.  606,  40  L.  T.  N.  S.  445, 
and  Bucklin  v.  Bucklln,  1  Keyes,  141,  supra, 
II. :  Webster  v.  Webster,  27  L.  J.  Ch.  N.  S.  115, 
3  Jur.  N.  S.  655;  Duffy  v.  White,  115  Mich. 
264,  73  N.  W.  863;  Burkholder's  Appeal,  105 
Pa.  31 :  and  Ad€uns  v.  Adams,  24  Hun,  401,  91 
N.  Y.  381,  43  Am.  Rep.  675,  supra.  III. ;  Wilson 
V.  Wilson,  1  H.  L.  Cas.  638,  12  Jur.  467,  and 
Jodrell  V.  Jodrell,  9  Beav.  45,  15  L.  J.  Ch.  N.  S. 
17,  9  Jur.  1022,  supra,  IV. ;  Hobbs  v.  Hull,  1 
Cox  Ch.  Cas.  445,  sufMra,  V. ;  Newsome  v.  New- 
some,  L.  R.  2  Prob.  806,  40  L.  J.  M.  C.  N.  S. 
71,  25  L.  T.  N.  S.  204,  19  Week.  Rep.  1039, 
infra,  VIII. 

In  Rogers  v.  Rogers,  4  Paige,  616,  27  Am. 
Dec.  84,  Mupra,  II.,  the  court  said  that  it  was 
competent  for  the  wife,  with  the  consent  of  her 
next  friend,  to  agree  to  discontinue  the  suit; 
but  did  not  in  terms  decide  that  such  consent 
was  necessary. 

d.  Contract  held  valid  witTiout  third  party;  but 

absence  of,  not  mentioned. 

There  are  instances  where  there  appears  to 
have  been  no  third  party  to  the  contract,  and 
where  the  court,  without  reference  to  that  fact, 
held  the  contract  valid. 

In  MOATON  V.  MOAYON  there  was  a  trustee 
for  the  children,  but  none  for  the  wife. 

In  Reithmaier  v.  Beckwith,  85  Mich.  110. 
supra.  III.,  the  note  which  was  held  valid  was 
given  directly  to  the  wife  by  name. 

In  Barhour  v.  Barbour,  49  N.  J.  Eq.  429,  24 
Atl.  227,  supra,  IV.,  the  agreement  by  the  hus- 
band to  convey  the  house  and  lot  to  the  wife 
was  oral,  and  the  statement  of  facts  indicates 
that  there  was  no  third  party,  and,  as  the  con- 
tract which  was  upheld  was  not  reduced  to  writ< 
60  L.  R.  A. 


iDg,  it  would  seem  impossible  that  there  could 
have  been. 

e.  Agreement  without  third  party  void;  but  not 
for  tliat  reason. 

Again,  there  are  cases  In  which  there  was  no 
third  party  representing  the  wife,  but  the  con- 
tract In  which  was  declared  void;  but  not  on 
account  of  the  absence  of  a  third  party,  but  for 
some  other  reason  aflCecting  Its  validity. 

In  Friedman  v.  Bierman,  43  Hun,  390,  supra, 
v.,  it  was  evident  that  there  was  no  third  party. 
The  husband  paid  the  wife  the  money,  which 
she  afterwards  loaned  to  him,  taking  therefor 
the  note  which  was  held  void. 

Th^  following  are  cases  In  none  of  which 
there  was  a  third  party  to  the  agreement,  and 
in  each  of  which  the  contract  was  held  void  for 
another  reason ;  and  the  fact  of  the  absence  of 
the  third  party  was  not  considered:  Loveren 
V.  Loveren,  106  Cal.  509,  89  Pac.  801,  supra, 
II. ;  Fisher  v.  Koonta,  110  Iowa,  498,  80  N.  W. 
551,  81  N.  W.  702,  supra.  III. ;  Morgan  v.  Pot- 
ter, 17  Hun,  403,  supra,  V. 

f.  Third  party  to  contract;  but  contract  void  for 
other  reason. 

The  following  are  cases  in  each  of  which 
there  was  a  third  party  to  the  contract,  and  the 
agreement  was  held  Invalid  on  some  other 
ground :  Armstrong  v.  Armstrong,  1  N.  Y.  S.  R. 
529,  supra,  II.;  Merrill  v.  Peaslee,  146  Blass. 
460,  16  N.  K.  271 ;  Copeland  v.  Boaz,  9  Baxt. 
223,  40  Am.  Rep.  89 ;  and  Roberts  v.  Frisby,  88 
Tex.  219,  supra.  III. 

g.  Cases  in  which  it  does  not  appear  whether 
there  was,  or  was  not,  a  third  party. 

Taylor  v.  Taylor,  82  Misc.  812,  66  N.  Y.  Supp. 
561,  and  Pettlt  v.  PetUt,  107  N.  Y.  677,  14  N.  E. 
500,  supra,  II. ;  Resell  v.  Redding,  59  Mich.  381, 
26  N.  W.  498,  supra.  III. ;  Smith  v.  Smith,  85 
Hun,  878,  infra,  VIII. 

VIII.  Other  cases. 

After  a  wife  had  brought  an  action  against 
her  husband  for  a  separation  for  cruel  and 
inhuman  treatment,  an  agreement  was  made 
between  them  by  which  she  was  to  return  to 
his  bed  and  board  upon  certain  conditions  which 
do  not  appear  in  the  case,  but  a  part  of  which 
27 


418 


Kentucky  Court  of  Appeals. 


Feb.. 


Pom.  Eq.  Jur.  2d  ed.  S  1406,  note;  Oreen 
V.  Richards,  23  N.  J.  Eq.  32;  Woodruff  v. 
Woodruff,  44  N.  J.  Eq.  349,  1  L.  R.  A.  380, 
16  Atl.  4;  Wilks  v.  Georgia  P.  R.  Co,  79 
Ala,  180;  Welch  v.  Whelpley,  62  Mich.  15, 
28  N.  W.  744;  Pom.  Eq.  Jur.  §  932;  22  Am. 
&  Eng.  Enc.  Law,  pp.  1020-1022;  2  War- 
velle,  Vendors,  2d  ed.  §  739;  Simon  v. 
Wim,  84  Ky.  167;  Fry,  Spec.  Perf.  207; 
Woodruff  V.  Woodruff,  44  N.  J.  Eq.  349,  1 
L.  B.  A.  380,  16  Atl.  4;  Logan  County  Nat, 
Bank  v.  Totcnsend,  8  Ky.  L.  Rep.  694,  3  S. 
W.  122;  Boucher  v.  Vanbuskirk,  2  A.  K. 
Marsh.  345. 

The  contract  was  a  reasonable  one. 

Gooding  v.  Gooding,  104  Ky.  765,  47  S. 
W.  1090,  48  S.  W.  432;  Irwin  v.  Irwin,  106 
Ky.  632,  49  S.  W.  432. 

Whenever  there  is  a  distinct  mutual  un- 
derstanding as  to  the  identity  of  the  tract 
and  the  amount  of  lands  covered  by  the  con- 
tract, the  contract  will  be  enforced. 

White  V.  Hermann,  51  111.  243,  99  Am. 
Dec.  543;  Gerriah  v.  Towne,  3  Gray,  82; 
Nichols  V.  Johnson,  10  Conn.  199;  3  Star- 
kie,  Ev.  1621;  Johnson  v.  Ronald,  4  Munf. 
77;  Jackson  ex  dem,  VanVechten  v.  Sill,  11 
Johns.  201;  Doolittle  v.  Blakesley,  4  Day, 
265,  4  Am.  Dec.  218;  Barry  v.  Coombe,  1 
Pet.  640,  7  L.  ed.  295;  Hurley  v.  Broum,  98 
Mass.  545,  96  Am.  Dec.  671;  22  Am.  &  Eng. 
Enc.  Law,  p.  965;  Ragsdale  v.  Mays,  65 
Tex.  255;  1  Warvelle,  Vendors,  S  96;  Hoi- 
comb  v.  Hays,  23  Ky.  L.  Rep.  362,  62  S.  W. 
1028. 

Under  our  statutes,  such  contracts  will 
be  sustained  in  courts  of  equity  where  fair 
and  reasonable,  even  without  the  interven- 
tion of  a  trustee. 


Evans  v.  Eva/ns,  93  Ky.  510,  20  S.  W.  606; 
Bohannon  v.  Travis,  94  Ky.  69,  21  S.  W. 
364;  Ward  v.  Crotty,  4  Met.  (Ky.)  69; 
Maraman  v.  Maraman,  4  Met.  (Ky.)  84; 
Sanders  v.  Miller,  79  Ky.  620,  42  Am.  Rep. 
237;  Kalfus  v.  Kalfus,  92  Ky.  642,  18  S.  W. 
366;  Leahy  v.  Leahy,  97  Ky.  69,  29  S.  VV. 
862;  Campbell  v.  Galbreath,  12  Bush,  459. 

Messrs.  I«aiiiles  A  AllenswortH,  John, 
C.  Duffy,  Jobn  Felaad,  Jr.,  John 
Plielpiy  and  Haaelrlss  A  Cheiuinlt  for 
appellee. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  Birdie  Moayon  and  appellee. 
Max  Moayon,  are  husband  and  wife.  They 
have  two  children,  who  are  infants.  The 
Fidelity  Trust  &  Safety  Vault  Company  is 
the  guardian  of  these  children.  Prior  to 
December  4,  1900,  there  was  a  separation 
of  these  parties  on  a  ground,  as  is  alleged, 
which  entitled  the  wife  to  a  divorce  a  vin- 
culo. It  is  not  material  to  this  decision  as 
to  the  nature  of  this  cause.  The  wife  had 
retained  counsel,  who  had  prepared  for  fil- 
ing a  petition  for  divorce  from  appellee.  On 
the  4th  of  December,  1900,  at  the  instance  of 
appellee,  the  parties  treated  for  a  settle- 
ment of  their  differences,  resulting  in  a  con- 
tract in  writing  between  them,  which  we 
copy  in  full,  as  follows: 

This  agreement,  made  and  entered  into 
this  4th  day  of  December,  1900,  by  and  be- 
tween Max  J.  Moayon  and  his  wife,  Birdie 
Moayon,  and  the  Fidelity  Trust  &  Safety 
Vault  Company,  trustee  for  Beatrice  and 
Jessamine,  children  of  the  said  Max  and 


aGTeement  was  that  he  should  pay  the  coats  and 
expenses  of  the  suit  to  her  attorney.  The  has- 
band  thereafter  refused  to  pay  the  amount  of  a 
bill  for  such  costs  and  expenses,  and  put  in  a 
verified  answer  to  the  complaint  in  the  action. 
The  action  was  held  not  to  have  been  discontin- 
ued, and  the  court  was  held  to  have  power  to 
make  an  order  fixing  the  amount  of  such  costs 
and  expenses  and  directing  that  the  amount 
thereof  be  paid  by  the  husband,  together  with 
the  referee*8  fees  and  costs  of  the  motion,  and 
that  on  such  payment  the  action  be  discon- 
tinued.     Smith  V.  Smith,  35  Hun,  878. 

In  Poison  V.  Stewart,  167  Mass,  211,  36  L.  R. 
A.  771,  46  N.  E.  737,  it  was  held  that  forbear- 
ance by  a  wife  to  bring  a  well-founded  suit  for 
divorce  against  her  husband  Is  a  sufficient  and 
legal  consideration  for  a  covenant  by  the  hus- 
band to  surrender  all  his  marital  rights  in  land 
belonging  to  the  wife.  In  this  case  the  parties 
were  domiciled  in  North  Carolina  at  the  time 
the  agreement  was  made,  and  the  wife  had 
taken  steps  under  the  statutes  of  that  state, 
which  gave  her  the  right  to  contract  as  a  feme 
sole  with  her  husband  as  well  as  with  others ; 
and  the  MassachuBetts  court  decided  that,  the 
contract  being  made  in  North  Carolina,  the  law 
of  that  state  governed,  and  that  that  part  of  It 
by  which  the  husband  agrreed  to  release  his  mar- 
ital rights  In  land  of  the  wife  In  Massachusetts 
was  binding  and  enforceable  in  the  latter  state, 
although  an  actual  conveyance  of  the  land  di- 
rectly from  the  wife  to'the  husband  would  be 
void.  It  does  not  appear  whether,  by  the  terms 
of  the  agreement,  the  wife  was  to  retuni  or  live 
separate. 
60  L.  R.  A. 


In  Newsome  v.  Newsome,  L.  R.  2  Prob.  ft 
Div.  806,  40  L.  J.  M.  C.  N.  S.  71,  25  L.  T. 
N.  S.  204,  10  Week.  Rep.  1089,  there  was  an 
agreement  that  the  wife.  In  consideration  that 
the  husband  would  surrender  to  her  his  interest 
ki  a  copartnership  and  live  apart  from  her, 
would  not  prosecute  divorce  proceedings  against 
him  so  long  as  he  remained  true  in  love  and 
duty.  The  Judge  ordinary  said  that  an  agree- 
ment not  to  come  to  the  divorce  court  was  not 
at  all  derogatory  to  the  marriage  vow,  but  the 
reverse :  and  there  was  no  reason  why  it  should 
not  be  upheld  by  the  court ;  citing  Rowley  v. 
Rowley,  and  Hooper  v.  Hooper,  supra,  VI.  But, 
on  account  of  his  violating  his  part  of  the 
agreement  by  a  subsequent  adultery,  the  wife 
was  released  from  her  part  of  it,  and  the  origi- 
nal cause  for  divorce  was  revived,  and  a  divorce 
decreed  the  wife  od  account  of  It. 

In  Rose  v.  Rose,  L.  R.  8  Prob.  Dlv.  98,  52 
L.  J.  Prob.  N.  8.  25,  48  L.  T.  N.  S.  878,  81 
Week.  Rep.  578,  the  master  of  the  rolls  said 
that,  unless  a  married  woman  was  allowed  to 
contract  herself  out  of  her  rights  in  the  divorce 
court,  no  proceedings  in  that  court  could  ever 
be  compromised,  but  must  be  fought  out  to  the 
end ;  and  that  it  was  absurd  to  say  that  a  mar- 
ried woman  is  competent  to  commence  a  8uit» 
but  not  competent  to  compromise  it. 

IX.  Conclusion. 

In  Oppknubimer  v.  Collins  the  first  reason 
given  for  the  decision,  vi9.,  that,  even  where  no 
rights  of  creditors  are  involved,  a  consideration 
consisting  solely  and  exclusively  in  the  with- 
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Birdie  Moayon,  witnesseth:  That  whereas, 
the  said  Max  and  Birdie  are  now,  and  have 
been  for  some  months  past,  living  separate 
and  apart  from  each  other;  and  whereas, 
the  said  parties  have  this  day  agreed  mutu- 
ally to  forego  their  differences,  and  to  be 
reconciled,  and  live  with  each  other  as  hus- 
band and  wife«  after  the  full  execution  of 
this  agreement:  Now,  and  in  view  of  the 
fact  that  the  parties  have  agreed  that  a  set- 
tlement is  to  be  made  upon  the  said  children 
by  the  said  Max  Moayon,  in  order  to  in- 
sure a  sufficient  estate  for  them  and  for  their 
maintenance,  education,  and  support,  and 
future  welfare:  Now,  in  consideration  of 
the  love  and  affection  which  the  said  Max 
Moayon  bears  the  said  children,  Beatrice 
and  Jessamine,  and  in  consideration  of  $1 
cash  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  and  in  consideration 
of  the  acceptance  of  the  trust  by  said  Fidel- 
ity Trust  &  Safety  Vault  CJompany  under 
this  agreement,  the  said  Max  Moayon  here- 
by agrees  to  convey,  transfer,  and  deliver 
in  fee  simple  to  the  Fidelity  Trust  &  Safety 
Vault  Company,  as  trustee,  for  the  use  and 
benefit  of  the  said  Beatrice  and  Jessamine 
Moayon,  his  children,  one  third  (i)  of  all 
of  his  estate,  real,  personal,  or  mixed,  of 
whatever  kind  or  nature,  belonging  to  him 
in  his  own  right,  which  he  acquired  under 
the  will  of  Hannah  Moayon,  his  mother,  as 
well  as  all  the  other  estate  otherwise  ac- 
quired or  now  owned  by  him;  the  said  per- 
sonal property  to  be  delivered  according  to 
the  rules  of  law,  and  the  real  estate  to  be 
conveyed  by  deed  properly  acknowledged  and 
recorded  as  soon  as  the  deeds  can  be  pre- 
pared.    The  absolute  estate  is  to  be  con- 


veyed to  said  trustee  for  the  use  and  benefit 
of  the  said  children,  and,  in  the  event  of  the 
death  of  either  of  said  children,  the  estate 
of  such  child  shall  go  to  and  belong  to  said 
Birdie  Moayon,  for  her  own  sole  and  sep- 
arate use  forever.  Said  trustee  shall  have 
the  authority'  to  collect  all  income  from  said 
estate  so  conveyed,  and  pay  the  same  over 
to  the  said  Birdie  Moayon  for  the  use  and 
benefit  of  the  said  children's  care  and  educa- 
tion. She  shall  not  be  required  to  render 
any  account  of  the  moneys  thus  received  by 
her,  but  her  receipt  shall  be  an  absolute  ac- 
quittance of  the  trustee.  Said  trustee  shall 
be  authorized  to  convey,  sell,  exchange,  or 
dispose  of  any  part  of  the  estate  so  con- 
veyed, and  transfer  a  fee-simple  title,  when- 
ever the  said  trustee  deems  it  proper  to  do 
so;  and  conveyance  by  the  said  trustee  shall 
convey  the  fee-simple  title,  and  the  said  trus- 
tee shall  hold  the  proceeds  received  from  any 
such  conveyance  for  the  same  use,  purposes, 
and  to  the  same  extent  and  in  the  same  man- 
ner as  the  original  estate  is  held  under  this 
agreement.  It  is  agreed  between  the  parties 
that  within  ten  days  a  full  inventory  of  all 
the  estate  of  the  said  Moayon  shall  be  de- 
livered to  the  said  Birdie  Moayon  and  said 
Fidelity  Trust  &  Safety  Vault  Companv,  and 
the  deeds  executed  in  accordance  with  this 
agreement,  and  the  transfers  of  personalty 
made  in  accordance  with  the  terms  of  this 
agreement  and  to  carry  into  full  effect  the 
same.  Witness  the  hands  of  the  parties  this 
4th  day  of  December,  1900,  at  Louisville, 
Kentucky.  Birdie  Meyers  Moayon. 

Max  J.  Moayon. 
The  Fidelity  Trust  &  Safety  Vault  Com- 
pany joins  in  the  foregoing  arrangement  for 


drawal  by  the  wife  of  an  action  for  divorce  and 
a  renewal  of  cohabitation  Is  not  Bufflclent  to 
sustain  an  assignment  of  Interest  In  property 
by  the  husband  to  the  wife.  Is  faulty,  and  is 
not  borne  out  by  the  authority  cited  for  It. 

In  Baum  v.  Baum,  109  Wis.  47,  63  L.  R.  A. 
650,  85  N.  W.  122,  the  Judge  who  delivered  the 
opinion  of  the  court,  speaking  of  the  status  or 
condition  of  the  parties  at  the  time  of  the  mak- 
ing of  the  oral  agreement  between  husband  and 
wife  to  live  separate  and  apart,  there  held  to  be 
invalid,  said :  "The  plain  inference  is  that  the 
parties  were  then  living  together  as  man  and 
wife;"  while  in  Oppenhbimbb  v.  Collins  an 
action  for  divorce  was  pending  at  the  time  of 
the  making  of  the  agreement  between  the  hus- 
band and  wife.  Nobody  disputes  the  proposi- 
tion that  a  husband  and  wife,  while  living  to- 
gether as  such,  are  incapable  of  making  a  valid 
and  binding  contract  with  each  other  to  live 
separate ;  but  an  authority  to  that  effect  Is  not 
a  very  forceful  one  against  the  other  proposi- 
tion, stated  and  affirmed  in  the  preceding  cases, 
that,  after  husband  and  wife  have  actually  sep- 
arated, and  a  divorce  suit  has  been  commenced, 
a  contract  between  them  to  compromise  such 
suit  is  valid.  The  very  fact  that  a  wife  has 
commenced  an  action  for  divorce  against  her 
husband  (or  vice  versa)  creates  an  inference,  or 
a  presumpticm,  that  the  parties  are  living  sep- 
arate and  apart  from  each  other. 

In  those  states  where  provision  has  been 
made  by  statute  that  husband  and  wife  may 
contract  directly  with  each  other,  there  Is,  of 
course,  no  need  of  the  intervention  of  a  third 
party.  See  France  v.  France,  38  Biisc.  459,  77 
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N.  Y.  Supp.  1016,  supra,  II. ;  Goldstein  v.  Gold- 
stein, 85  Misc.  251,  71  N.  T.  Supp.  807,  supra, 
III. 

And  in  Fisher  v.  Koontz,  110  Iowa,  498,  80 
N.  W.  551,  81  N.  W.  702,  supra.  III.,  it  was 
stated  that  a  provision  of  the  statutes  of  Iowa 
(Code,  {  3167)  expressly  authorized  "a  convey- 
ance, transfer,  or  Hen,  executed  by  either  hus- 
band or  wife  to  or  in  favor  of  the  other,"  and 
that  the  interest  in  the  husband's  property, 
claimed  to  have  been  restored  by  the  oral  agree- 
ment, might  be  the  subject  of  contract  between 
them. 

As  a  result  of  the  investigation.  It  appears 
that,  whenever  a  party  to  a  marriage, — and 
while  in  every  known  instance  but  one  it  seems 
to  have  been  the  wife,  yet  there  is  no  apparent 
reason  for  saying  it  would  never  be  the  has- 
j  band — ^separates  from  the  other,  and  takes  steps 
to,  or  actually  docs,  commence  a  suit  for  a 
divorce,  a  subsequent  contract  between  the  hus- 
band and  wife  to  compromise  the  divorce  suit 
is  valid ;  and  further,  that  the  agreement  to  do 
so  on  the  part  of  the  wife  will  furnish  a  suffi- 
cient consideration  for  covenants  on  the  part 
of  the  husband  for  the  maintenance  of  herself 
and  children.  That,  in  making  such  a  contract 
under  such  circumstances,  the  wife  (except  as 
to  rights  and  interests  held  by  her  with  her 
husband)  acts  in  all  respects  as  a  feme  sole,  and 
no  third  party  to  represent  her  is  necessary. 
And  that  such  a  contract  is  valid,  whether  it 
provides  that  the  parM^s  shall  thereafter  live 
separate  and  apart  from  each  other,  or  shall 
resume  the  marital  relation. 

P.  H.  V. 
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the  purpose  of  signifying  its  acoeptanee  of 
the  trust  to  be  created  by  the  deed  of  con- 
veyance contemplated  by  its  terms. 

Fidelity  Trust  &  Safety  Vault  Company, 
by  John  W.  Barr,  Vice  President. 

The  foregoing  facts  are  gathered  from  ap- 
pellant's petition  filed  in  this  case  seeking 
a  specific  performance  of  the  above  contract, 
it  being  also  alleged  that,  in  pursuance 
thereto,  appellant  Birdie  had  forgiven  the 
wrongs  of  appellee,  and  had  returned  to  his 
home.,  and  resumed  her  relations  as  a  duti- 
ful wife ;  and  from  the  date  of  this  contract, 
and  in  performance  of  her  part  thereof,  had 
continued  to  live  with  appellee  as  his  wife, 
and  was  yet  doing  so.  It  was  also  averred 
that  appellee  had  wholly  failed  to  comply 
with  his  part  of  the  agreement,  the  one  above 
copied,  and  that  he  refused  to  do  so.  A 
full  description  of  his  property,  alleged  to 
be  that  intended  by  the  parties  to  be,  and 
that  was,  embraced  in  the  terms  of  the  writ- 
ten contract,  was  given  in  the  petition.  It 
shows  a  number  of  pieces  of  real  estate  in 
Christian  county,  this  state,  and  personal 
property  of  the  value  of  about  $20,000.  Ap- 
pellee interposed  a  demurrer  to  the  petition, 
which  was  sutitained,  and  the  petition  dis- 
missed. 

In  support  of  the  judgment,  it  is  argued 
that  the  contract  is  unenforceable  for  the 
following  reasons:  (1)  That  it  is  not 
founded  upon  a  valuable  consideration,  and 
that  it  is  disfavored  upon  principles  of  sound 
public  policy;  (2)  that  it  is  indefinite  and 
uncertain  and  inequitable  and  unreasonable ; 

(3)  that  it  is  lacking  in  mutuality  of  obli- 
gation and  remedy  on  the  part  of  the  wife; 

(4)  that  the  description  of  the  property  to 
be  conveyed  is  not  sufficiently  certain,  nor 
is  it  sufficiently  identified  to  satisfy  the  stat- 
ute of  frauds;  (5)  that  the  wife  cannot  con- 
tract with  her  husband  concerning  her  prop- 
erty rights,  nor  can  she  sue  him  therefor, 
other  than  in  an  action  for  divorce  and  ali- 
mony. As  a  determination  for  appellee  of 
any  one  of  the  questions  iust  outlined  must 
result  in  an  affirmance  of  the  judgment,  we 
will  take  them  up  and  discuss  and  disposie 
of  them  in  the  order  stated. 

1.  It  is  conceded  by  the  demurrer  that 
Mrs.  Moayon  had  legal  grounds  for  her  sep- 
aration and  divorce;  that  she  and  her  hus- 
band were  then  living  apart  because  of  those 
grounds;  and  that  she  had  retained  counsel 
to  prepare,  and  he  had  prepared,  a  suit  for 
her  seeking  a  divorce  from  her  husband. 
She,  at  her  husband's  solicitation,  forgave 
his  wrong,  resumed  a  relation  which  he,  by 
his  conduct,  had  forfeited,  and  had  no  legal 
right  to  longer  claim,  and  saved  to  him  the 
costs  of  the  threatened  litigation.  Also, 
under  the  facts  admitted,  she  was  certainly 
entitled  to  recover  from  him  substantial  ali- 
mony, including  maintenance  for  herself 
and  children  pending  the  action,  and  includ- 
ing a  sum  sufficient  to  enable  her  to  employ 
counsel  and  defray  the  costs  of  her  suit 
against  him.  As  between  other  persons, 
where  one  has  a  cause  of  action  against  the 
other,  and  is  about  to  begin  a  suit  on  it,  its 
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abandonment  and  satisfaction  will  constitute 
a  consideration  to  support  a  contract  based 
upon  that  fact.  Clarke  v.  McFarland,  5 
Dana,  48 ;  Brotcn  v.  Buford,  3  B.  Mon.  508, 
39  Am.  Dec.  477 ;  6  Am.  &  £ng.  Enc.  Law, 
2d  ed.  047,  and  cases.  Nor  is  it  even  neces- 
sary that  the  party  sought  to  be  charged 
shall  have  been  benefited  by  the  abandon- 
ment of  the  suit.  If  the  other  party  has 
thereby  been  put  to  an  irretrievable  disad- 
vantage, that  fact  will  equally  constitute 
what  is  termed  a  valuable  consideration. 
Ford  V.  Vrenahaw,  1  Litt.  (Ky.)  70;  Gaines 
V.  Scott,  3  Ky.  L.  Rep.  418.  Becoming  rec- 
onciled to  the  husband,  with  full  knowledge 
of  his  actionable  ofl'ense,  will  be  a  bar,  as  a 
condonement,  to  the  suit  of  the  wife  for  di- 
vorce, ba^ed  upon  the  original  facts.  Inde- 
pendent of  the  question  whether  the  fact  of 
the  reconciliation  was  not  of  as  much  value 
to  the  wife  as  to  the  husband,  and  that  a 
mere  claim  or  right  to  a  divorce  is  of  no  le- 
gal value,  yet  her  right  to  a  settlement  up- 
on herself  and  children  as  alimony  and 
maintenance  was  a  right  possessing  money 
value.  When  she  abandoned  and  obliterated 
her  cause  for  divorce  in  this  case,  it  like- 
wise nullified  her  right  to  sue  for  and  re- 
cover alimony. 

It  is  argued,  though,  that  it  is  the  duty  of 
the  wife,  no  less  than  of  the  husband,  to 
maintain  in  good  faith  the  marital  rela- 
tion ;  that  a  promise  of  one  to  pay  money  to 
the  other  to  continue  the  married  relation 
is  at  best  but  an  agreement  to  pay  for  the 
performance  of  a  duty  already  undertaken 
for  a  sufficient  consideration  (to  wit,  the 
mutual  undertaking  to  live  together  in  the 
married  state) ;  and  that,  therefore,  there 
is  nothing  upon  which  to  rest  the  new  prom- 
ise. Were  it  the  fact  that  there  was  no  cause 
for  the  separation,  this  argument  of  appel- 
lee would  be  ffood.  The  other  side  of  this 
proposition — that  is,  an  agreement  between 
husband  and  wife  by  whi<m  the  former  un- 
dertook to  pay  the  latter  a  stipend  in  con- 
sideration of  their  living  apart — ^has  been 
before  this  court  frequently.  In  all  those 
cases  it  was  shown  tnat  the  marital  rela- 
tions had  become  unendurable  to  the  parties, 
whether  because  of  statutory  grounds  of  di- 
vorce or  not  was  not  always  shown.  The 
contract  of  the  husband  to  pay  the  wife  a 
stipulated  sum,  or  to  convey  to  her  certain 
property,  was  upheld  on  the  theory  that  it 
was  the  legal  and  moral  duty  of  the  husband 
to  support  the  wife,  and  that  these  contracts 
were  but  another  form  of,  and  were  in  lieu 
of,  the  original  undertaking,  and  were  con- 
sequently valid.  Cfaines  v.  Poor,  3  Met. 
(Ky.)  503,  79  Am.  Dec.  659;  Flood  v.  Flood, 
5  Bush,  170;  Loud  v.  Loud,  4  Bush,  455; 
I'JvonJi  V.  EvaM,  93  Ky.  610,  20  S.  W.  605. 
Nor  was  it  held  in  those  cases  to  be  neces- 
sary that  the  suit  for  divorce  should  be 
pending  in  order  to  support  the  agreement. 
It  was  sufficient  if  there  was  an  actual  or 
impending  separation  and  suit  for  divorce. 
Gaines  v.  Poor,  3  Met.  (Ky.)  503,  79  Am. 
Dec.  659.  It  is  the  policy  of  the  law,  be- 
cause it  has  been  found  best  for  social  hap- 
piness and  progress,  that  the  state  of  mar- 
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riage  be  encouraged.  Certainly,  if  an  agree- 
ment between  husband  and  wife,  settling  the 
obligations  of  the  husband  to  provide  for 
the  wife,  in  contemplation  of  their  living 
permanently  apart,  will  be  specifically  en- 
forced, as  being  based  upon  a  sufficient  le- 
gal consideration  and  as  being  not  contrary 
to  the  policy  of  the  law,  a  fortiori  must  be 
a  contract  between  them  under  like  condi- 
tions, founded  on  the  consideration  of  the 
restoration  or  preservation  of  the  marital 
relation.  See  Bishop,  Marr.,  Div.,  &  Sep.  S 
1279.  As  said  in  Adama  v.  Adama,  91  N. 
Y.  381,  43  Am.  Rep.  676:  "While  the  law 
favors  the  settlement  of  controversies  be- 
tween all  other  persons,  it  would  be  a  cu- 
rious policy  which  would  forbid  husband  and 
.  wife  to  compromise  their  differences,  or  pre- 
clude either  from  forgiving  a  wrong  com- 
mitted by  the  other."  To  the  same  effect 
is  the  case  of  Phillips  v.  Meyers,  82  111.  70, 
26  Am.  Rep.  296.  In  Barbour  v.  Barbour,  49 
N.  J.  £q.  429,  24  Atl.  227,  the  wife  had 
Abandoned  her  husband  because  of  certain 
violations  by  him  of  the  marital  duties.  She 
brought  suit  for  divorce  and  alimony.  He 
sought  a  reconciliation.  Among  other  in- 
ducements offered  by  the  husband  was  the 
agreement  to  convey  her  certain  real  estate 
owned  by  him  if  she  would  be  reconciled  to 
him.  Relying  upon  his  assurances  and  prom- 
ises, she  did  become  reconciled,  and  again 
took  up  her  former  relations  with  him  as 
wife.  He  then  refused  to  comply  with  his 
agreement  to  convey  her  the  property  as  he 
had  agreed.  The  court,  at  her  suit  for  spe- 
cific performance,  granted  the  relief  prayed 
for.  In  the  course  of  the  opinion  it  was 
said:  "The  agreement  is  an  agreement  re- 
specting the  conveyance  of  land.  The  con- 
sideration was  a  valuable  one.  No  consid- 
eration can  be  named  of  higher  importance 
or  of  more  solemn  significance.  It  is  diffi- 
cult to  measure  it.  r^Uars  and  cents  afford 
no  adequate  conception  of  the  true  nature 
of  the  consideration  moving  upon  the  one 
side  to  the  execution  of  this  agreement.  This 
agreement  is  thus  brought  wiuiin  every  case 
that  reco^izes  the  doctrine  of  part  per- 
formance in  the  slightest  degree.  Upon  the 
part  of  the  wife  it  is  not  only  partially,  but 
entirely,  performed.  She  not  only  agreed  to 
become  reconciled  to  him,  but  in  thesincerest 
manner,  by  her  conduct,  manifested  her  de- 
termination so  to  continue."  In  addition  to 
the  foregoing,  we  think  the  principle  is  also 
sustained  by  the  following  authorities: 
Smith  V.  Smith,  35  Hun,  378;  Shepard  v. 
Shepard,  7  Johns.  Ch.  67,  11  Am.  Dec.  396; 
Casto  V.  Fry,  33  W.  Va.  449,  10  S.  E.  799. 
We  are,  consequently,  of  opinion  that  the 
contract  was  based  upon  sufficient  considera- 
tion, and  is  not  opposed  to  a  sound  public 
policy. 

2.  That  the  contract  is  definite,  certain, 
fair,  and  equitable,  we  have  no  doubt.  The 
wife  agrees  to  abandon,  and  it  is  alleged 
has  abandoned,  her  suit  for  divorce,  and  has 
forgiven  its  cause.  She  agrees  to  resume 
the  wifely  relation,  and  has  done  so  in  pur- 
suance to  the  agreement.  The  husband  un- 
dertook, besides  his  promise  of  a  fulfilment 
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of  the  conjugal  duties,  to  convey  to  a  named 
trustee  one  third  of  all  his  property  for  the 
maintenance  and  education  of  their  two  chil- 
dren ;  it  in  event  of  their  death  to  go  to  the 
>vife.  It  also  was  provided  for  the  mana^y^e- 
ment  of  the  trust.  The  only  serious  criti- 
cism of  the  paper  as  to  its  indeflniteness  or 
lack  of  equity,  besides  the  matters  of  de- 
s^cription  and  mutuality,  which  will  be  dis- 
cussed further  on«  is  the  suggestion  that  it 
is  unfair  and  inequitable  to  appellee  to  en- 
force a  contract  thJBit  may  let  into  joint  own- 
ership with  him  in  his  property,  and  in  his 
mercantile  establishment,  other  persons 
probably  not  desirable,  and  whose  interfer- 
ence would  jeopardize,  if  not  destroy,  the 
value  of  his  business.  As  to  the  real  proper- 
ty, it  not  infrequently  happens  that  it  is 
owned  jointly  by  persons  of  incompatible 
tastes.  Yet  we  have  never  before  heard  it 
urged  as  a  defense  against  the  specific  per- 
formance of  one's  contract  to  sell  an  undi- 
vided interest  in  his  land  that  his  vendee 
might  sell  the  interest  to  some  undesirable 
person,  entailing,  probably,  a  disastrous  suit 
to  sell  the  whole  property  because  of  its  in- 
divisibility. Those  are  questions  that  might 
properly  influence  one  in  determining  wheth- 
er he  will  sell  an  undivided  interest  in  his 
property.  But,  after  he  has  contracted  to 
do  so  for  an  adeqtuU^e  consideration,  we  per- 
ceive no  reason  why  equity  should  relieve 
him  from  a  specific  execution  of  his  contract 
on  such  a  ground.  Upon  the  face  of  the  con- 
tract, it  does  not  appear  to  us  to  be  unfair. 
It  settles  upon  the  wife's  children,  certainly, 
no  more  than  the  alleffations  of  her  petition 
show  would  probably  have  been  set  apart  to 
her  as  alimony,  had  she  prosecuted  her  suit. 
That  she  saw  proper' to  have  this  sum  set- 
tled on  her  children,  instead  of  upon  her- 
self, is  not  a  ground  for  objection  by  ap- 
pellee. 

3.  It  is  very  earnestly  argued  that  the 
contract  should  not  be  enforced  because  of 
lack  of  mutuality  in  obligation  and  in  rem- 
edy. It  is  asserted  by  appellee  that,  before 
a  contract  will  be  specifically  enforced  in 
equity,  it  must  not  only  be  reasonable  and 
practicable,  and  supported  by  an  adequate 
consideration,  and  be  certain  and  definite  in 
regard  to  the  property  to  be  conveyed,  but  it 
must  be  mutually  binding  upon  the  parties, 
and  the  remedy  for  its  enforcement  must 
also  be  mutual  to  the  parties.  It  is  the  lat- 
ter condition  that  we  now  address  ourselves 
to.  We  concede  the  correctness  of  appellee's 
proposition.  Yet  it  may  be  satisfied  with 
less  than  an  ideal  fulfilment  of  its  full  tesct. 
For  example,  it  is  generally  held  that,  under 
the  statutes  of  frauds  and  perjuries,  where 
the  contract  is  not  in  writing,  if  one  party, 
relying  on  the  agreement,  and  induced  there- 
by, has  executed  his  part  of  the  contract,  the 
other  party  may  be  compelled  to  perform,  or 
to  respond  in  damages  if  specific  perform- 
ance is  withheld.  Not  to  do  so  wotdd  be  to 
make  the  statute  enacted  to  prevent  frauds 
an  instrument  for  effectuating  a  fraud.  To 
examine  minutely  that  part  of  the  agree- 
ment bearing  on  this  question,  we  again 
quote  from  it :    "Whereas,  the  said  Max  and 
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Birdie  Moayon  are  now,  and  have  been  for 
8ome  months  past,  living  separate  and 
apart  from  each  other;  and  whereas,  the 
said  parties  have  this  dBiy  mutually  agreed 
to  forego  their  differences,  and  to  be  recon- 
ciled and  live  with  each  other  as  husband 
and  wife  after  the  full  execution  of  this 
agreement:  Now,  and  in  view  of  the  fact 
that  the  parties  have  agreed  that  a  settle- 
ment is  to  be  made  upon  the  said  children 
by  the  said  Max  Moayon,  in  order  to  insure 
a  sufficient  estate  for  them,  and  for  their 
maintenance,  education,  and  support  and  fu- 
ture welfare;  Now,  in  consideration  of  the 
love  and  affection  which  the  said  Max  Moay- 
on bears  the  said  children,  Beatrice  and  Jes- 
samine, and  in  consideration  of  one  dollar 
cash  in  hand  paid,"  etc.  We  have  not  rested 
this  contract  on  the  consideration  of  the 
"love  and  affection"  of  the  father  to  his  chil- 
dren (though  it  seems  that  might,  alone, 
have  been  sufficient  in  this  state),  any  more 
than  upon  the  $1  recited  as  having  been 
paid.  In  the  case  of  an  executed  contract, 
reciting  several  matters  as  constituting  the 
consideration,  if  any  one  of  them  is  suffi- 
cient, probably  that  would  satisfy  the  in- 
quiry. But  in  an  executory  contract,  the 
execution  of  which  is  resisted  by  one  of  the 
parties,  the  inquiry  should  embrace  all  the 
matters  recited  as  the  consideration,  be- 
cause we  cannot  say  that  the  complaining 
party  would  have  entered  into  the  contract 
in  the  absence  of  any  of  the  matters  recited 
as  the  moving  consideration  for  his  action. 
The  consideration  of  this  contract  may  be 
thus  stated:  (a)  The  mutual  agreement 
to  forego  differences;  (b)  the  mutual  agree- 
ment to  be  reconciled;  (c)  the  mutual  agree- 
ment to  live  with  each  other  as  husband  and 
wife;  (d)  love  and  affection  of  the  husband 
for  his  children;  (e)  $1.  The  last  two  are 
not  questioned.  Appellant  Mrs.  Moayon  did 
forego  the  cause  of  their  difference.  That 
part  of  the  contract  is  unquestionably  exe- 
cuted. She  did  become  reconciled  to  appel- 
lee. That  is  executed.  The  only  remaining 
part  of  the  contract  is  (c)  "the  mutual 
agreement  to  live  with  each  other  as  husband 
and  wife  after  the  full  execution  of  this 
af^reement."  The  parties  saw  proper  to  an- 
ticipate the  time  of  execution  of  this  clause 
of  the  contract,  and  resumed  their  living 
together  before  the  full  execution  of  the 
agreement.  This  was  necessarily  by  mutual 
con<«ent,  and  neither  party  can  take  advan- 
tage by  complaint  of  that  act.  The  case  is 
rested,  however,  on  this  point,  upon  the  ar- 
gument by  appellee  that  the  contract  con- 
templated not  merely  going  back  to  their 
former  relation,  but  permanently  continuing 
in  it;  that  the  wife's  undertaking  on  this 
score  cannot  be  fulfilled  short  of  the  death 
of  one  of  the  parties,  for,  so  long  as  they 
both  live,  she  might  leave  him.  It  is  then 
argued  that,  so  long  as  she  owes  him  any 

Eart  of  this  undertucing  (t.  e.,  to  live  with 
im  as  his  wife) ,  it  is  a  duty  that  could  not 
be  enforced  against  her  by  the  court;  that 
no  civil  court  ever  has  attempted  to  compel 
two  people  to  so  live  together,  no  matter 
which  was  in  fault.  Therefore  it  is  claimed 
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there  is  lacking  that  mutuality  of  remedy 
necessary  to  the  enforcement  in  equity  of 
this  contract.  Marriage  contracts  and  mar- 
riage articles  have  been  upheld  and  enforced 
by  the  courts  from  earliest  times.  They  in- 
volve an  agreement  between  a  man  and 
woman  to  assume  the  marital  rela- 
tion,—  to  live  together  as  husband  and 
wife, —  in  consideration  of  which  each 
relinquishes  his  or  her  claim  to  the 
other's  property,  or  one  agrees  to  con- 
vey or  deliver  to  the  other  certain  property 
or  money.  If  they,  in  pursuance  of  the 
agreement,  did  marry  and  live  together  as 
husband  and  wife,  the  contract  has  been  con- 
sidered always  as  executed,  so  far  as  that 
Sart  of  the  undertaking  was  concerned.  It 
as  been  held  that  neither  misconduct  of 
a  party  after  marriage  {Moore  v.  Moore,  1 
Atk.  272;  Sidney  v.  Sidney,  3  P.  Wms.  269; 
Seagrave  v.  Seagrave,  13  Ves.  Jr.  439 ;  Fish- 
er v.  Koontz,  110  Iowa,  498,  80  N.  W.  651, 
81  N.  W.  702),  nor  the  subsequent  divorce 
of  the  parties,  in  the  absence  of  some  term 
in  the  contract  providing  against  such  con- 
tingency, or  of  some  statutory  regulation 
of  the  subject,  affecte  the  validity  of  the 
marriage  settlement  {Evans  v.  Carrington, 
2  De  Q.  F.  &  J.  481;  Barclay  v.  Waring,  68 
Ga.  86;  Babcook  v.  Smith,  22  Pick.  61; 
OUld  V.  Pearl,  43  Vt.  224).  Bonds  for  the 
payment  of  money  have  been  enforced  upon 
the  executed  consideration  of  marriage. 
Smith  V.  Patterson,  Ghevea  Eq.  29;  Ancker 
V.  Levy,  3  Strobh.  Eq.  197 ;  Logan  v.  Wien- 
holt,  I  Clark  &  F.  611.  The  promise  of  a 
woman  to  marry  a  man  was  held  a  sufficient 
and  valuable  consideration  to  support  his 
deed  to  her,  where  it  appeared  that  she  had 
been  prevented  from  executing  the  promise 
without  her  fault,  but  by  his  death.  Smith 
V.  Allen,  5  Allen,  464,  81  Am.  Dec.  758.  The 
marriage  contract  (that  is,  the  agreement 
to  marry) ,  is  complete  and  executed  when  the 
parties  to  it  have  entered  into  the  married 
relation  in  the  manner  required  by  stetute. 
Undoubtedly  every  valid  marriage  contem- 
plates that  the  parties  shall  live  together  as 
husband  and  wife  "till  death  them  do  part." 
In  a  case  like  the  present  one  the  agreement 
to  live  together  as  husband  and  wife  could 
include  nothing  more  on  this  point  than  the 
original  vows  of  matrimony  did.  To  say 
that  marriage  was  not  an  execution  of  that 
part  of  a  marriage  settlement  between  a  man 
and  a  woman,  competent  to  marry,  as  would 
require  the  performance  of  the  other  under- 
takings in  the  settlement,  would  be  to  prac- 
tically destroy  that  which  for  time  out  of 
mind  has  been  regarded  as  a  subject  of  such 
contracts,  for  it  would  necessarily  postpone 
the  execution  of  the  remaining  part  of  such 
contracts  till  the  death  of  one  of  the  par- 
ties: tJiereby  substentially  destroying  their 
value,  in  many  instences,  to  the  party  bene- 
fited and  intended  to  be  protected  by  them. 
We  must  hold,  in  reason  and  under  the  au- 
thorities, that  this  feature  of  the  contract 
under  consideration  was  executed  by  the  re- 
sumption of  the  parties  of  the  marital  re- 
lation and  duties.  What  relief  appellee 
would  be  entitled  to,  as  to  a  restoration  of 
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the  property,  or  some  part  thereof,  if  Mrs. 
Moayon  should  subsequently  abandon  him 
without  cause,  is  a  question  we  do  not  de- 
termine. 

4.  Does  the  contract  sufficiently  describe 
the  property  to  be  conveyed?  The  descrip- 
tion in  the  contract  is:  ''One  third  of  all  his 
[appellee's]  estate,  real,  personal,  or  mixed, 
of  whatever  kind  or  nature,  belonging  to  him 
in  his  own  right,  which  he  acquired  under 
the  \n\l  of  Hannah  Moayon,  his  mother,  as 
well  as  all  the  other  estate  otherwise  ac- 
quired or  now  owned  by  him."  Can  the  in- 
tention of  the  parties,  and  the  property  to 
be  affected  by  the  writing,  be  gathered  from 
this  description?  If  so,  the  statute  is  com- 
plied with.  It  is  the  purpose  of  the  descrip- 
tion of  the  property  concerning  which  a  con- 
tract is  made,  to  identify  it.  As  said  in 
Warvelle  on  Vendors,  vol.  1,  §  96:  "While 
an  unequivocal  description,  giving  location, 
area,  and  boundaries,  is  a  literal  and  per- 
fect observance  of  the  rule,  a  less  particular 
statement  will  usually  suffice,  provided  it 
contains  within  itself  the  proper  means  of 
identification,  as  by  reference  to  extrinsic 
facts  or  other  instruments  by  means  of 
which  the  land  can  be  ascertained  with  suf- 
ficient certainty."  The  ideal,  perfect  de- 
scription is  preferred.  But  we  cannot  com- 
pel its  adoption.  It  is  our  business  to  treat 
with  such  contracts  as  the  parties  have 
made,  enforcing  them  when  lawful  and  prac- 
ticable. It  is  not  necessary,  then,  that  the 
writing  should  do  more  than  indicate  clear- 
ly what  property  is  to  be  affected  by  it,  if 
its  description  or  identification  can  be  got- 
ten from  the  contract,  or  from  any  extrin- 
sic fact  or  writing  referred  to  in  the  con- 
tract. A  portion  of  the  property  may  be 
identified  by  the  will  of  Hannah  Moayon, 
specifically  referred  to  in  the  contract.  It 
is  necessarily  of  record  to  be  a  will,  and  that 
record  will  satisfy  so  much  of  the  contract  as 
treats  of  so  much  of  appellee's  property  as 
derives  its  title  from  that  source.  The  re- 
mainder of  the  description  is:  "All  the  oth- 
er estate  otherwise  acquired  or  owned  by 
me."  In  Warvelle  on  Vendors,  §  136,  it 
is  said  that  a  description  as  "my  house  and 
lot"  imports  a  particular  house  and  lot,  ren- 
dered cei*tain  by  the  description  that  it  is 
the  one  that  belongs  to  "  me."  Tfte  follow- 
ing descriptions  have  been  held  sufficient: 
"My  lot  .  .  .  on  the  plat  in  the  town 
of  South  Bend,  on  the  plat  of  said  town,  on 
the  river  bank*'  {Colenck  v.  Hooper,  3  Ind. 
31C,  66  Am.  Dec.  606);  the  "Snow  farm" 
{Hollis  V.  Burgess,  37  Kan.  487,  16  Pac. 
536) ;  "H.'s  place  at  S."  {Hodges  v.  Rowing, 
58  Conn.  12,  7  L.  R.  A.  87,  18  Atl.  979)  ; 
the  "Knapp  home  property"  {Qoodenow  v. 
Curtis,  18  Mich.  298 ) ;  an  a^eement  to  con- 
vey land  described  as  "occupied"  by  the  ven- 
dor or  a  third  person  (Angel  v.  Simpson,  86 
Ala.  63,  3  So.  758;  Totole  v.  Carmelo  Land 
d  Coal  Co.  99  Cal.  397,  33  Pac.  1126;  Doo- 
ter  V.  Hellberg,  65  Wis.  416,  27  N.  W.  176). 
In  all  such  cases  parol  evidence  was  admitted 
not  to  identify,  but  to  designate,  the  subject- 
matter,  already  identified  in  the  minds  of 
the  parties,  in  the  language  of  the  contract 
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when  read  in  the  light  of  the  facts.  In  this 
state,  in  Overstreet  v.  Rice,  4  Bush,  3,  96 
Am.  Dec.  279,  the  expression,  "We  have 
swapped  farms,"  naming  the  terms,  but 
without  further  description  of  either  farm, 
was  held  sufficient,  after  the  parties  had 
themselves  identified  the  lands  intended  to 
be  affected,  by  taking  possession  of  them. 
In  Ellis  V.  Deadman,  4  Bibb,  466,  the  writ- 
ing was:    "4th  January,  1808.    Received  of 

Jesse  Ellis  $ ,  in  part  pay  of  a  lot  he 

bought  of  me  in  the  town  of  Versailles;  it 
being  the  cash  part  of  the  purchase  of  said 
lot.  Nathan  Deadman."  This  court  said: 
Had  the  receipt  "specified  the  terms  of  the 
agreement,  there  would  have  been  no  doubt 
of  the  propriety  of  decreeing  a  special  execu- 
tion." It  is  as  essential  that  the  terms  be 
specified  as  the  description  of  the  property. 
'*Ten  acres  adjoining  him  on  the  north,"  in 
a  bond  for  title  to  land  of  the  vendor  ad- 
joining the  vendee,  was  held  sufficient  in 
Hanly  v.  Blackford,  1  Dana,  2,  26  Am.  Dec. 
114.  In  Henderson  v.  Perkins,  94  Ky.  211, 
21  S.  W.  1035,  the  description  was,  "my 
home  place  and  storehouse."  It  was  held 
sufficient,  on  the  authority  of  Ellis  v.  Dead- 
man,  4  Bibb,  466,  and  Hanly  v.  Black- 
ford, 1  Dana,  2,  25  Am.  Dec.  114.  In  the 
case  of  Vamum  v.  State,  78  Ala.  28,  the  de- 
scription was:  **My  entire  crop  of  every 
description,  raised  by  me,  or  caused  to  be 
raised  by  me.  annually,  till  this  debt  is 
paid."  While  that  was  not  concerning  real 
estate,  it  was  such  a  contract  (one  not  to 
be  performed  within  a  year)  as  was,  by  the 
statutes  of  frauds,  re<]|uired  to  be  in  writing. 
Concerning  that  description  that  court  said : 
"It  is  objected  to  the  admission  in  evidence 
of  this  mortgage  that  it  was  void  for  uncer- 
tainty in  the  description  of  the  crops  in- 
tended to  be  included  in  it.  Whatever  force 
there  may  be  in  this  objection  to  the  instru- 
ment on  its  face,  this,  alleged  uncertainty 
was  capable  of  being  removed,  when  read  in 
the  light  of  the  circumstances  surrounding 
the  contracting  parties  at  the  time  of  iii 
execution,  by  extraneous  parol  identifica- 
tion." Parol  evidence  cannot  be  introduced 
to  vary,  enlarge,  or  restrict  the  written 
terms  of  the  contract.  But  frequently  it  is 
the  case  that  application  of  apparently 
vague  descriptions  must  be  by  parol  testi- 
mony, whch  puts  before  the  court  the  facts 
and  circumstances  surrounding  the  parties 
when  the  contract  was  made  or  is  to  be  exe- 
cuted, that  its  terms  may  be  interpreted  by 
the  light  from  such  surroundings.  From 
this  rule  springs  the  maxim,  "That  is  cer- 
tain which  can  be  made  certain."'  In  this 
case  it  has  been  said  "  all "  means  all.  "All 
of  my  land"  is  a  description,  by  necessary 
implication  and  common  understanding,  re- 
ferring to  such  lands  as  I  may  own,  evi- 
denced by  the  public  records  where  land  ti- 
tles are  required  to  be  recorded,  or  to  my 
actual  and  continuous  possession  for  such 
time  as,  under  the  law  constitutes  a  title. 
This  identification  is  complete,  and  admits 
of  no  possibility  of  mistake  in  this  case. 
Applying  to  it  the  familiar  usage  of  the 
courts  in  such  matters,  parol  testimony  may 
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be  allowed  to  designate  the  particular  prop- 
erties described  and  identified  by  the  writ- 
ing, and  in  the  contemplation  of  the  parties 
in  making  the  contract. 

5.  It  is  true  that,  by  the  common  law,  con- 
tracts between  husband  and  wife  were  void, 
Yet  equity  recognized  numerous  instances  in 
which  the  parties  had  peculiar  property 
rights  which  they  were  allowfed  to  personal- 
ly control,  and  to  make  contracts  concerning. 
It  would  be  an  anomaly  and  a  reproach  to 
the  law  to  say  that  it  recognizes  a  legal 
property  right  in  one^  to  whom  all  the  doors 
of  every  court  were  closed.  Therefore  it 
was  early  held  (Story,  Eq.  Jur.  1372)  that, 
although  contracts  between  husband  and 
wife  are  void  at  law,  they  are  not  always  so 
in  equity.  This  court  has  repeatedly  affirmed 
the  same  doctrine.  In  Evans  v.  Evans,  93 
Ky.  510,  20  S.  W.  605,  it  was  said:  Gen- 
erally, ''if  a  contract  between  husband  and 
wife  be  just  and  reasonable,  and  would  be 
good  at  law  when  made  by  the  husband  with 
a  trustee  for  the  wife,  it  will  be  upheld  in 
equity."    This  case  was  followed  in  Bohan- 


non  V.  Travis,  94  Ky.  59,  21  S.  W.  354. 
In  Ward  v.  Crotty,  4  Met.  (Ky.)  69,  it  was 
affirmed  that  the  husband's  contract  with 
the  wife  would  be  specifically  enforced 
against  him  in  equity,  without  the  interven- 
tion of  a  trustee,  lliis  has  been  adhered  to 
in  MaranMn  v.  Maratnan,  4  Met.  (Ky.)  89, 
and  CampheU  v.  Cfalbreath,  12  Bush,  459. 
It  is  further  re-enforced  by  legislative 
enactment  looking  to  the  same  end,  viz.,  § 
34  of  the  Civil  G^e,  as  follows:  "In  actions 
between  husband  and  wife;  in  actions  con- 
cerning her  separate  property;  and  in  ac- 
tions concerning  her  general  property  (and 
in  actions  for  the  personal  suffering  of  or 
injury  to  her  person  or  character  .  .  .) 
in  which  he  refuses  to  unite,  she  may  sue 
or  be  sued  alone."  The  wife  may  maintain 
her  action. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  is  remanded  for  fur- 
ther proceedings  not  inconsistent  herewith. 

Petition  for  rehearing  overruled  February 
20,  1903. 


NEBRASKA  SUPREME  COURT. 


Thomas  J.  DOODY,  Plff,  in  Err,, 
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NATIONAL  MASONIC  ACCIDENT  ASSO- 
CIATION. 
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*A  mutual  aeeldent  aflsoclatlon  claasl- 
fled  Its  meinbera  according  to  the  hasard 
of  their  respective  occupations.  The  plaln- 
tl£F  belonged  to  a  class  which  entitled  Its 
members  to  $2,600  for  the  loss  of  a  hand  by 
accident.       The    members    of    another    class 

'  were  entitled  to  but  |500  for  such  injury. 
A  clause  of  the  by-laws,  which  were  a  part  of 
the  contract  of  Insurance,  provided  that  no 
greater  amount  should  be  paid  any  member 
than  the  amount  payable  to  the  latter  class 
for  any  Injury  received  while  hunting,  or  In 
any  way  using  or  handling  firearms.  The 
plalntlfT  lost  his  hand  by  the  discharge  of  a 
gun  which  he  was  removing  from  one  room 
of  his  house,  where  it  was  left  by  one  of  his 
boarders,  to  another.  Held,  that  his  recovery 
was  limited  to  $500. 

(November  19,  1002.) 

♦Headnote  by  Albert,  C. 


NoTB. — As  to  right  to  recover  full  amount  of 
policy  issued  to  merchant  though  he  was  killed 
while  hunting,  where  policy  provided  that  In 
case  of  death  while  engaged  temporarily  in  any 
act  or  occupation  more  hazardous  than  the  one 
in  which  he  was  accepted,  the  amount  should 
be  equal  to  the  rate  of  the  occupation  in  which 
he  was  engaged,  see,  in  this  series.  Union  Mut. 
Acd.  Asso.  V.  Frohard  (111.)  10  L.  R.  A.  883. 

As  to  right  of  bank  cashier  to  recover  for  in- 
Jury  received  In  sawing  a  board  for  his  own 
use,  under  accident  policy  providing  that  it  shall 
be  void  as  to  all  accidents  occurring  while  en- 
gaged in  any  employment  not  rated  as  a  pre- 
ferred occupation,  see  Hess  v.  Preferred  Ma- 
sonic Mut.  Acd.  Asso.  (Mich.)  40  L.  R.  A.  444. 
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ERROR  to  the  District  0)urt  for  Lancas- 
ter County  to  review  a  judgment  in 
plaintiff's  favor  for  only  part  of  the  demand 
in  an  action  brought  to  enforce  payment  of 
the  amount  alleged  to  be  due  on  an  acci- 
dent insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Tibbets  Brothers,  Morey  Sc 
Anderson,  for  plaintiff  in  error: 

That  the  by-laws  use  the  clause  "in  any 
way"  to  modify  the  verbs  "handle  or  use" 
does  not  change  or  enlarge  the  meaning. 

Metropolitatk  Acd.  Asso.  v.  Froiland,  161 
111.  30,  43  N.  E.  766,  69  111.  App.  622. 

When  a  policy  is  capable  of  two  meanings, 
that  which  is  most  favorable  to  the  insured 
is  always  to  be  adopted. 

1  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  306; 
Patterson  v.  Natural  Premium  Mut.  L.  Ins, 
Co.  100  Wis.  118,  42  L.  R.  A.  253,  76  N.  W. 
080;  Ooodidn  v.  Provident  8av.  Life  Assur, 
Asfio.  97  Iowa,  226,  32  L.  R.  A.  473,  66  N. 
W.  157;  Kefidrick  v.  Mutual  Ben.  L.  Ins. 
Co.  124  N.  C.  316,  32  S.  E.  728;  Connecti- 
cut F.  Ins.  Co.  V.  Jeary,  60  Neb.  338,  61  L. 
R.  A.  698,  83  N.  W.  78;  Farmers'  d  M.  Ins. 
Co.  V.  Newman,  68  Neb.  604,  78  N.  W.  933; 
Griffin  v.  Western  Mut.  Ben.  Asso.  20  Neb. 
620,  67  Am.  Rep.  848,  31  N.  W.  122;  Spring- 
field F.  d  M.  Ins.  Co.  V.  McLimans,  28  Neb. 
846,  46  N.  W.  171 ;  Darrow  v.  Family  Fund 
Soc.  116  N.  Y.  537,  6  L.  R.  A.  496,  22  N. 
K  1093;  Utter  v.  Travelers*  Ins.  Co.  66 
Mich.  646,  32  N.  W.  812;  Burkhard  v.  Trav- 
ellers' Ins.  Co.  102  Pa.  262,  48  Am.  Rep. 
205 ;  Hoffman  v.  ^tna  F.  Ins.  Co.  32  N.  Y. 
405,  88  Am.  Dec.  337 ;  Lovelace  v.  Travelers' 
Protective  Asso.  126  Mo.  104,  30  L.  R.  A. 
209,  28  S.  W.  877;  Berliner  v.  Travelers' 
Ins.  Co.  121  Cal.  468,  41  L.  R.  A.  467,  63 
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Pac.  918;  Travelers*  Ins,  Co,  v.  Dunlap,  160 
111.  642,  43  N.  £.  765;  Metropolitan  Acci. 
Asso.  V.  FroiUmd,  161  111.  30,  43  N.  E.  766; 
May,  Ins.  §  514  B;  Bacon  y.  United  States 
Mut,  Acoi.  Asso.  44  Hun,  599;  Northrup  v. 
Railway  Pass.  Assur.  Co.  43  N.  Y.  516,  3 
Am.  Rep.  724;  Tooley  y.  Railioay  Pass.  As- 
sur, Co.  3  Biss.  399,  Fed.  Cas.  No.  14,098; 
Champlin  v.  Railway  Pass.  Assur.  Co.  6 
Lane.  71. 

"The  inhaling  of  gas"  does  not  cover  all 
inhalations  of  gas. 

Paul  V.  Travelers'  Ins.  Co.  112  N.  Y.  472, 
3  L.  K.  A.  44.3,  20  N.  £.  347 ;  Menneiley  v. 
Employers'  Liability  Assur.  Corp.  148  N.  Y. 
596,  31  L.  R.  A.  686,  43  N.  E.  54;  Pickett  v. 
Pacific  Mut.  L.  Ins.  Co.  144  Pa.  79,  13  L. 
R.  A.  661,  22  Atl.  871. 

A  place  where  brooms  were  manufactured 
was  nevertheless  not  a  "  manufactory "  in 
such  a  sense  as  to  forfdt  the  policy. 

Franklin  F.  Ins.  Co.  v.  Brock,  57  Pa.  74. 

''Being  on  the  roadbed"  does  not  include 
the  fact  of  being  on  the  roadbed  when  walk- 
ing across  it. 

Traders^  d,  T.  Acd.  Co.  v.  WagUy,  20  C. 
C.  A.  588,  45  U.  S.  App.  39,  74  Fed.  457. 

Nor  is  sitting  on  the  end  of  a  tie  ''being 
on  the  roadbed." 

Standard  Ins.  Co.  v.  Langston,  60  Ark. 
381,  30  S.  W.  427;  Burkhard  v.  Travellers' 
Ins.  Co.  102  Pa.  262,  48  Am.  Rep.  205. 

"Self-destruction"  does  not  include  unin- 
tentional self-destruction. 

Brown  v.  Bun  Life  Ins.  Co.  (Tenn.  Ch.) 
51  L.  R.  A.  252,  57  S.  W.  415. 

Nor  does  a  prohibition  against  "opiates" 
extend  to  those  ordered  by  a  physician. 

Knights  of  Pythias  v.  Allen,  104  Tenn. 
623,  58  S.  W.  241. 

Nor  is  a  person  "  riding  on  the  platform  of 
a  car "  who  is  temporarily  riding  on  the 
platform  of  a  car. 

Standard  Life  d  Acci.  Ins.  Co.  v.  Thorn- 
ton, 49  L.  R.  A.  116,  40  C.  C.  A.  564,  100 
Fed.  582. 

Groing  out  hunting  with  a  loaded  shot  gim 
is  not  "handling  firearms." 

Thomas  v.  Masons'  Fraternal  Acci.  Asso. 
64  App.  Div.  22,  71  N.  Y.  Supp.  692. 

Plaintiff's  act  was  within  the  line  of  his 
employment,  and  was  necessary  and  tempo- 
rary only.  The  clause  in  question  in  the 
policy  therefore  will  not  apply. 

Rustin  V.  Standard  Life  d  Acci.  Ins.  Co. 
58  Neb.  792,  46  L.  R.  A.  253,  79  N.  W.  712; 
Standard  Life  d  Acci.  Ins.  Co.  v.  Schmaltz, 
66  Ark.  588,  53  S.  W.  49;  Standard  Ins.  Co. 
V.  Langston,  60  Ark.  381,  30  S.  W.  427; 
Daily  v.  Preferred  Masonic  Mut.  Acd.  Asso. 
102  Mich.  289,  26  L.  R.  A.  171,  57  N.  W. 
184,  60  N.  W.  694;  Wilson  v.  Northwestern 
Mut.  Acci.  Asso.  53  Minn.  470,  55  N.  W. 
626;  Plweniw  Ins.  Co.  v.  Flemming,  65  Ark. 
61,  39  L.  R.  A.  789,  44  S.  W.  464. 

Plaintiff's  act  was  not  only  within  the  line 
of  his  stated  occupation,  but  was  with  a 
direct  view  to  removing  danger  from  him- 
self and  others.  It  would  be  against  public 
policy,  and  void,  for  any  clause  of  the  pol-' 
icy  to  seek  to  mulct  him  for  endeavoring  to 
save  or  preserve  the  life  of  another. 
60  L.  B,  A. 


Tucker  v.  Mutual  Ben.  Life  Co.  60  Hun, 
50,  4  N.  Y.  Supp.  505,  Affirmed  in  121  N. 
Y.  718,  24  N.  E.  1102;  Eckert  v.  Long  Is- 
land R.  Co.  43  N.  Y.  502,  3  Am.  Rep.  721; 
Reynolds  v.  Equitable  Acd.  Asso.  59  Hun, 
13,  1  N.  Y.  Supp.  738,  Affirmed  in  121  N.  Y. 
649,  24  N.  £.  1091;  Williams  v.  United 
States  Mut.  Acd.  Asso.  82  Hun,  268,  31  N. 
Y.  Supp.  343,  147  N.  Y.  693,  42  N.  E:  726; 
Standard  Life  d  Acci,  Ins.  Co.  v.  Schmaltz, 
66  Ark.  588,  53  S.  W.  49;  Keene  v.  New 
England  Mut.  Acd,  Asso.  161  Mass.  149,  36 
N.  E.  891. 

Messrs.  Iiambertson  Sc  Hall  and  C.  €• 
Marlay  for  defendant  in  error. 

Albert,  C,  filed  the  following  opinion: 
This  action  was  brought  on  an  accident  in- 
surance policy  issued  to  the  plaintiff  by  the 
defendant.  Defendant  is  a  mutual  concern, 
and  the  members  are  classified  according  to 
the  hazard  of  their  occupations.  The  plain- 
tiff was  classified  as  the  proprietor  of  a 
boarding  house,  and  belonged  to  class  1, 
whose  members  were  entitled  to  an  indem- 
nity of  $2,500  for  the  loss  of  a  hand,  while 
those  of  class  6  were  entitled  to  but  $500 
for  such  injury.  The  by-laws  of  the  defend- 
ant, which  are  part  of  the  contract  of  in- 
surance, provide,  among  other  things,  aa 
follows:  "Nor  shall  any  ^eater  amount  be 
paid  to  any  member  or  his  beneficiary  than 
the  amount  named  in  class  6  for  or  on  ac- 
count of  any  injury  received  by  any  member 
while  hunting,  or  while  in  any  way  using  or 
handling  lofuled  firearms."  At  the  time 
when  the  policy  was  in  force  the  plaintiff 
undertook  to  carry  a  loaded  gun  in  his  hands 
from  the  dining  room,  where  it  had  been  left 
by  one  of  his  boarders,  to  a  closet  in  an  ad- 
joining room.  While  doing  so,  the  gun  was 
discharged,  destroying  his  hand.  As  pro- 
prietor of  a  boarding  house,  he  was  entitled, 
under  his  policy,  to  an  indemnity  of  $2,500, 
unless  the  act  in  which  he  was  engaged  at 
the  time  of  the  injury  was  handling  fire- 
arms, within  the  meaning  of  the  clause  of 
the  by-laws  hereinbefore  quoted,  in  which 
case  he  would  be  entitled  to  but  $500.  The 
trial  court  held  that  the  act  of  removing  the 
loaded  gun  from  the  dining  room  was  hand- 
ling firearms,  within  the  meaning  of  said 
clause,  and  directed  a  verdict  in  favor  of  the 
plaintiff  for  $500,  with  interest.  Judgment 
accordingly.    The  plaintiff  brings  error. 

The  sole  question  in  this  case  is  whether 
the  plaintiff  at  the  time  he  received  the  in- 
jury was  in  any  way  handling  firearms, 
\vithin  the  meaning  of  the  qualifying  clause 
of  the  by-laws;  and  this  question  depends 
upon  the  meaning  to  be  given  to  the  word 
"handling,"  as  therein  used.  The  plaintiff 
argues  that  the  phrase  "  in  any  way,*'  which 
precedes  the  word  in  the  q^ualifying  clause, 
docs  not  enlarge  the  meaning  of  the  word. 
The  authorities  cited  in  support  of  this 
proposition  hardly  support  this  claim.  The 
phrase  certainly  does  not  restrict  the  mean- 
ing of  the  word.  It  should  be  given  some 
meaning,  if  possible.  While  we  may  con- 
cede, for  the  purpose  of  the  argument,  that 
it  docs  not  enlarge  the  meaning  of  the  word. 
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we  think  it  at  least  shows  an  intention  on 
the  part  of  the  contracting  parties  that  the 
word  should  he  taken  in  the  comprehensive 
sense  in  which  it  is  generally  used.  It  is 
a  well-known  rule  of  construction  that  words 
are  to  he  taken  in  their  ordinary  meaning 
unless  it  appear  that  the  parties  used  or  un- 
derstood them  in  a  different  sense.  There  is 
nothing  in  the  context  or  in  the  record  to 
indicate  that  the  parties  to  the  contract  of 
insurance  used  or  understood  the  word  in 
question  in  any  other  than  the  ordinary 
sense.  The  plaintiff  contends  that,  as  the 
word  is  commonly  used,  it  is  synonymous 
with  the  words  "  ply,"  "  wield,"  and  "  ma- 
nipulate." We  know  of  no  common  use  of 
the  word  that  gives  the  word  a  different 
meaning  than  that  to  he  found  in  the  stend- 
ard  lexicons  of  the  language.  To  "  handle  " 
is  defined  hy  the  Stendard  Dictionary  ( 1894) 
as  "to  use  the  hands  upon;  to  turn,  adjust, 
examine,  or  feel  with  the  hands;  to  touch; 
to  manage,  contrive,  or  direct  with  the 
hands;  to  use;  to  ply;  to  wield;  to  manip- 
ulate; as  to  handle  a  musket  or  oar,  ete." 
By  the  Century  Dictionary  (1889)  it  is  de- 
fined as  "to  touch  or  feel  with  the  hand;  use 
the  hand  or  hands  upon;  to  manage  by 
hand;  use  or  wield  with  manual  skill;  ply; 
manipulate;  act  upon  or  control  by  the 
hand;  in  general,  to  manage,  direct,  con- 
trol." By  Webster's  Dictionary  (1894)  it 
is  defined  as  "to  touch ;  to  manage  in  using, 
as  a  spade  or  a  musket;  to  wield;  often,  to 
manage  skilfully."  From  the  foregoing  def- 
initions it  will  be  seen  that  while  the  word 
may  be  synonymous  with  such  words  as 
"ply,"  "wield,"  and  "manipulate,"  none  of 
such  words,  nor  all  of  them,  are  ite  verbal 
equivalent.  It  is  a  more  comprehensive 
term,  and  includes,  not  only  the  act  of  ply- 
ing, wielding,  and  manipulating,  but  touch- 
ing, using  the  hands  upon,  acting  upon  or 
controlling  by  the  hand,  and  other  acte.  Had 
the  parties  used  the  equivalent  of  the  word, 
as  i^iown  by  the  for^inff  definitions,  in- 
stead of  the  word  itself,  there  could  be  no 
question  that  the  act  in  which  the  plaintiff 
was  engaged  at  the  time  of  the  injury  was 
within  the  meaning  of  the  qualifying  clause 
of  the  by-laws.  We  are  unable  to  see  how 
the  legal  effect  of  the  language  is  in  any 
manner  changed  by  the  use  of  a  word  which 
comprehends  all  such  acte.  The  plaintiff, 
however,  invokes  the  rule  that,  when  a  policy 
admits  of  two  meanings,  that  which  is  most 
favorable  to  the  insured  is  always  to  be 
adopted.  That  rule  has  no  application  to 
this  case.  There  is  a  difference  between  a 
comprehensive  term  and  an  ambiguous  one. 
The  question  here  is  not  which  of  two  or 
more  meanings  shall  attach  to  a  word,  but 
whether  we  shall  exclude  from  the  meaning 
of  such  word  certein  acts  which  stendard 
authors  hold  to  be  included  within  it.  In 
the  absence  of  special  circumstances  to  jus- 
tify it,  the  rule  does  not  warrant  this  court 
in  arbitrarily  holding  that  a  part  of  the 
acts  included  within  the  meaning  of  the  term 
were  not  within  the  contemplation  of  the 
parties  at  the  time  the  contract  was  made. 
In  fact,  we  know  of  no  general  term  that  so 
60  L.  R.  A. 


aptly  expresses  what  the  plaintiff  was  doing 
with  the  gun  when  he  received  the  injury  as 
the  word  "handling." 

It  is  also  contended  by  the  plaintiff  that 
the  injury  was  received  while  he  was  in  the 
ordinary  course  of  his  occupation  as  a  board- 
ing-house keeper.  We  are  unable  to  see 
how  that  affecte  the  case.  There  was  no 
unqualified  promise  to  indemnify  him 
against  accidente  occurring  while  he  was  en- 
gaged in  such  occupation,  nor  to  pay  him 
$2,500  for  the  loss  of  a  hand  resulting  from 
such  accident.  On  the  contrary,  the  by-laws 
specifically  excepted  certain  acte,  among 
which  was  that  in  which  the  plaintiff  was 
engaged  when  the  injury  occurred.  For  the 
injury  i*esulting  to  the  plaintiff  while  en- 
gaged in  such  act,  the  promise  of  the  defend- 
ant was  to  pay  him  $500. 

The  judgment  of  the  district  court  is  the 
full  measure  of  the  defendant's  liability,  and 
we  recommend  that  it  be  afiirmed. 

Ames  and  Diiiile»  CO.,  concur. 

Per  Curiam.: 

For  the  reasons  steted  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 

Petition  for  rehearing  denied. 


Lenora  S.  BRONSON,  Plff.  in  Err,, 

V. 

ALBION  TELEPHONE  COMPANY  et  al. 


(. 


.Neb.. 


.) 


*i.  Pole*  and  ^nrlrea  yrblcli  perma- 
nently and  excInalT-elr  oecvpT  por- 
tion* of  a  pnbllo  atreet  or  bl^rhway  con- 
stitute an  additional  burden  for  which  the 
abutting  owner  la  entitled  to  compensation 
in  case  he  Is  damaged  thereby. 

2.  IVbere  an  abnttlnv  OTrner  baa 
planted  trees  alonv  the  street  adjacent 
to  his  property,  under  the  terms  of  a  city  or- 
dinance pursuant  to  statutory  proYislons;  a 
telephone  company,  which  removes,  destroys, 
or  injures  such  trees  In  erecting  poles  and 
wires  under  its  franchise,  is  liable  for  the  re- 
sulting damage,  eyen  though  no  unnecessary 
injury  Is  inflicted. 

3.  In  case  property  is  not  taken  dl- 
rectlT   br  a  pnbllc   nndertaklnv,   but 

*Headnotes  by  Pound,  C. 


Note. — For  other  cases  in  this  series  as  to 
cutting  of  trees  to  malte  way  for  telephone  or 
telegraph  wires,  see  Dalley  t.  State  (Ohio)  24 
L.  R.  A.  724 ;  Southern  Bell  Teleph.  &  Teleg. 
Co.  y.  Francis  (Ala.)  81  L.  R.  A.  193 ;  Bradley 
v.  Southern  New  England  Teleph.  Co.  (Conn.) 
32  L.  R.  A.  280 ;  Wyant  v.  Central  Teleph.  Co. 
(Mich.)  47  L.  R.  A.  497. 

For  telephone  or  telegraph  poles  or  wires  as 
additional  burden  on  highway,  see  also,  in  this 
series,  People  y.  Baton  (Mich.)  24  L.  R.  A.  721, 
and  note ;  Cater  y.  Northwestern  Teleph.  Bxch. 
Co.  (Minn.)  28  L.  R.  A.  810;  Postal  Teleg.  Ca- 
ble Co.  y.  Eaton  (111.)  39  L.  R.  A.  722 ;  Magee 
y.  Qyershhier  (Ind.)  40  L.  R.  A.  370 ;  Krueger 
y.  Wisconsin  Teleph.  Co.  (Wis.)  60  L.  R.  A.  299  ; 
and  Donoyan  y.  Allert  (N.  D.)  68  L.  R.  A.  775. 
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an  owner  snflFen  some  injury  In  an  Incidental 
right  growing  out  of  his  peculiar  situation  or 
position,  so  that  ordinary  condemnation  pro- 
ceedings and  payment  of  damages  in  advance 
are  not  praotlcable,  the  owner  will  be  left  to 
his  remedy  at  law,  and  is  not  entitled  to  an 
injunction,  unless  upon  proof  of  insolvency  or 
some  other  special  circumstance. 
4.  It  la  »nfflclent  for  a  corporation, 
ivbleli  aeeka  to  defend  upon  the 
vround  of  a  franciilaey  to  show  that  it 
is  actually  possessed  of  the  franchise.  Wheth- 
er such  franchise  was  acquired,  or  is  held 
rightfully,  is  to  be  determined  only  in  a  direct 
proceeding  to  oust  the  corporation,  or  in  a 
proceeding  to  which  some  one  who  claims  a 
better  title  la  a  party. 

(January  8,  1903.) 

ERROR  to  the  District  Ck>urt  for  Boone 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  restrain 
the  injuring  of  trees  in  the  highway  in  front 
of  plaintiff's  property.    Affirmed. 

The  facts  are  stated  in  the  Ck>nunission- 
er's  opinion. 

Mr,  J.  A.  Priee,  for  plaintiff  in  error: 

The  corporate  authorities  of  the  cities  and 
Tillages  of  the  state  may  cause  shade  trees 
to  be  planted  along  the  streets  thereof. 

Neb.  Ck)nip.  Stat.  1901,  §  3,  chap.  2,  art.  4. 

The  corporate  authorities  had  caused 
shade  trees  to  be  planted.  No  effort  of  any 
kind  had  been  made  to  obtain  the  right  to 
mutilate  these  trees.  Plaintiff  had  a  right 
to  maintain  these  trees,  and  they  were  hers, 
as  owner  of  the  adjacent  lots. 

White  V.  Godfrey,  97  Masa  472;  Bliss  v. 
Bally  99  Mass.  597. 

The  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation therefor. 

Neb.  Const.  §  21,  art.  1 ;  Daily  v.  Btate,  51 
Ohio  St.  348,  24  L.  R.  A.  724,  37  N.  E.  710. 

The  mere  existence  of  a  remedy  at  law  is 
not  in  itself  sufficient  ground  for  refusing 
relief  in  equity  by  injunction. 

10* Am.  &  £ng.  Enc.  Law,  1st  ed.  794,  note; 
Williams  v.  A^eu?  York  0.  R.  Co.  16  N.  Y. 
97,  69  Am.  Dec.  651;  Watson  v.  Sutherland, 
5  Wall.  74,  18  L.  ed.  580;  Henderson  v.  New 
York  C,  R.  Co.  78  N.  Y.  423;  3  Pom.  Eq. 
Jur.  2d  ed.  §  1367 ;  8app  v.  Roberts,  18  Neb. 
299,  25  N.  W.  96;  Daily  v.  State,  51  Ohio 
St.  348,  24  L.  R.  A.  724,  37  N.  E.  710; 
Pohlmwn  v.  Evangelical  Lutheran  Trinity 
Church,  60  Neb.  364,  83  N.  W.  201 ;  Shaffer 
V.  StuU,  32  Neb.  94,  48  N.  W.  882;  Tantlin- 
ger  v.  Sullivan,  80  Iowa,  218,  45  N.  W.  765; 
Ladd  V.  Osborne,  79  Iowa,  93,  44  N.  W.  235; 
Otrens  v.  Crossett,  105  111.  354. 

The  erection  of  posts  and  the  stringing  of 
wires  thereon  in  a  city  street  in  front  of  a 
residence  are  a  permanent  appropriation  of 
a  part  of  the  street,  entitling  the  owner  of 
the  adjacent  property  to  compensation  for 
the  injury  sustained. 

Eels  V.  American  Teleph.  da  Teleg.  Co,  143 
N.  Y.  133,  25  L.  R.  A.  640,  38  N.  E.  202; 
Japnes  v.  Omaha  Street  R,  Co.  53  Neb.  631, 
30  L.  R.  A.  751,  74  N.  W.  67;  Krueger  v. 
Wisconsin  Teleph.  Co.  106  Wis.  96,  50  L.  R. 
A.  298,  81  N.  W.  1041;  Bradley  v.  South- 
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em  New  England  Teleph.  Co.  66  Conn.  559,        ^ 
32  L.  R.  A.  280,  34  Atl.  499.  * 

It  makes  no  difference  whether  the  fee  of 
the  street  is  in  the  abutting  owner  or  in  the 
municipality. 

Dill.  Mun.  Corp.  4th  ed.  §§  704,  704a;  Mc- 
Quaid  V.  Portland  d  V.  R.  Co.  18  Or.  237, 
22  Pac.  899;  Keasbey,  Electric  Wires,  §§81- 
83. 

Mr.  M.  W.  MoOan  for  defendants  in  er- 


Pound,  C,  filed  the  following  opinion: 
The  plaintiff  applied  for  an  injunction  to 
restrain  defendant,  a  telephone  company, 
from  mutilating  or  injuring  certain  trees 
which  she  had  planted  in  the  street  along 
and  adjacent  to  her  property.  The  trees  had 
been  planted  under  the  provisions  of  a  mu- 
nicipal ordinance,  and  were  rightfully  in  the 
street,  by  virtue  of  art.  4,  chap.  2,  §§  3-7, 
and  Comp.  Stat,  art  1,  chap.  14,  §  69,  H  24. 
The  company  was  erecting  poles  and  wires 
under  a  franchise  from  the  city.  Upon  de- 
murrer to  the  petition,  the  district  court 
held  that  no  cause  of  action  was  stated, 
and  dismissed  the  suit. 

The  right  of  an  abutting  owner  to  main- 
tain shade  trees  upon  or  overhanging  the 
sidewalk  is  general  and  well  recognized.  In 
many  jurisdictions  it  is  customary.  With 
us  it  has  the  sanction  of  express  legisla- 
tion. But  this  right  is  subject  to  all  prop- 
er uses  of  the  street  for  the  primary  pur- 
poses for  which  it  was  dedicated  or  con- 
demned. Hence,  although  a  telephone  or  tel* 
egraph  company  is  uiSoubtedly  liable  for 
unnecessary  or  wanton  injury  to  such  trees 
in  erecting  its  poles  and  wires,  liability  for 
injuries,  even  amounting  to  removal  or  de- 
struction of  the  trees,  which  are  necessary 
or  proper  in  the  due  carrying  out  of  the  pub- 
lic undertaking,  must  depend  upon  the 
much-mooted  question  whether  use  of  a 
street  or  highway  for  poles  and  wires  is  an 
ordinary  use,  within  the  contemplation  of 
the  parties  when  it  was  dedicated  or  con- 
demned, or  is  a  new  and  additional  burden, 
for  which  the  abutting  owner  is  entitled  to 
compensation  in  case  of  injury.  The  au- 
thorities are  very  evenly  divided  upon  the 
question  whether  a  telephone  or  telegraph 
company  is  liable  to  the  owner  of  the  trees, 
where  the  injury  does  not  go  beyond  what 
is  necessary  in  the  reasonai>le  prosecution 
of  the  work.  Such  liability  is  affirmed  in 
Daily  V.  State,  51  Ohio  St.  348,  24  L.  R.  A. 
724,  37  N.  E.  710;  Board  of  Trade  Teleg. 
Co.  V.  Bamett,  107  III.  507,  47  Am.  Rep. 
453;  Bradley  v.  Southern  New  England  Tel- 
eph. Co.  66  Conn.  559,  32  L.  R.  A.  280,  34 
Atl.  499;  Clay  v.  Postal  Teleg.  Cable  Co. 
70  Miss.  406,  11  So.  658 ;  McCruden  v.  Roch- 
ester R.  Co.  77  Hun,  609,  28  N.  Y.  Supp. 
1135.  It  is  denied  in  Wyant  v.  Central  Tel- 
eph. Co.  123  Mich.  51,  47  L.  R.  A.  497,  81 
N.  W.  928;  Southern  Bell  Teleph.  Co.  v. 
Francis,  109  Ala.  224,  31  Lu  R.  A.  193,  19 
So.  1;  Southern  Bell  Teleph.  d  Teleg.  Co. 
V.  Constantine,  9  C.  C.  A.  359,  23  U.  S.  App. 
56,  61  Fed.  61 ;  Dodd  v.  Consolidated  Trac- 
tion Co.  57  N.  J.  L.  482,  31  Atl.  980.    All 
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of  the  cases  first  cited  are  from  jurisdic- 
tions where  poles  and  wires  which  perma* 
nently  and  exclusively  occupy  portions  of  the 
street  or  highway  are  held  to  constitute  an 
additional  burden.  Of  those  last  cited,  Wy- 
ant  V.  Central  Teleph,  Co,  is  from  a  juris- 
diction wherein  it  is  held  that  there  is  no  ad- 
ditional burden  in  such  cases.  On  the  other 
hand,  Dodd  v.  Consolidated  Traction  Co.  was 
decided  in  a  jurisdiction  where  telegraph 
and  telephone  poles  and  wires  are  not  re- 
garded as  ordinary  uses  of  the  highway ;  and 
in  Southern  Bell  Teleph,  Co,  v.  Francis  it 
is  held  that  the  right  to  remove  trees  in 
whole  or  in  part,  in  the  proper  prosecution 
of  such  an  enterprise,  does  not  depend  upon 
the  question  whether  there  is  an  additional 
burden,  but  follows  from  the  paramount 
right  of  the  public,  to  which  the  right  to 
maintain  the  trees  is  subject,  of  removing 
such  trees  when  necessary  for  public  uses. 

If  this  proposition  is  maintainable,  we 
need  not  consider  how  far  the  poles  and 
wires  are  an  ordinary  use  of  the  street. 
But,  in  our  opinion,  it  is  not  soimd.  The 
right  to  main^in  the  trees  confers  an  addi- 
tional value  upon  the  abutting  property. 
This  value  cannot  be  cut  off  without  due 
compensation.  When  the  public  conferred 
it,  a  valuable  property  right  was  created. 
Relying  upon  the  statutes  and  municipal 
ordinances  pursuant  thereto,  owners  have 
expended  time  and  money  in  improving  their 
property.  This  grant  cannot  be  resumed, 
and  the  property  thereby  depreciated  in  val- 
ue without  compensation.  Undoubtedly  the 
grant  in  the  first  instance  was  subject  to 
all  ordinary  uses  to  which  the  street  might 
be  put.  But  to  say  that  it  was  subject  to 
all  public  uses,  whether  ordinary  or  not, 
which  might  be  deemed  convenient  thereaft- 
er, is  going  entirely  too  far.  It  becomes  nec- 
essary, therefore,  to  decide  whether  telegraph 
and  telephone  poles  and  wires,  which  per- 
manently and  exclusively  occupy  portions  of 
a  public  street  or  highway,  constitute  an 
additional  burden  for  which  the  abutting 
owner  is  entitled  to  compensation  in  case  he 
is  damaged  thereby.  The  text  writers  are 
pretty  well  agreed  that  they  do.  Dill.  Mun. 
Corp.  §  608a,  Elliott,  Roads  &  Streets,  534 ; 
Lewis,  £m.  Dom.  §  131;  Randolph,  Em. 
Dom.  407.  But  Mr.  Keasbey  thinks  it  too 
soon  to  predict  which  view  will  prevail  ul- 
timately. Keasbey,  Electric  Wires,  §  101. 
The  adjudicated  cases  are  ranged  not  very 
unequally  on  both  sides.  The  following  cases, 
among  others,  support  the  view  that  there 
is  an  additional  burden:  Eels  v.  American 
Teleph,  i£  Teleg,  Co,  143  N.  Y.  133,  26  L.  R. 
A.  640,  38  N.  E.  202,  and  other  decisions 
in  New  York;  Daily  v.  State,  61  Ohio  St. 
348,  24  L.  R.  A.  724,  37  N.  E.  710;  Cailen 
v.  Columbus  Edison  Electric  Light  Co.  66 
Ohio  St.  166,  68  L.  R.  A.  782,  64  N.  E.  141 ; 
Board  of  Trade  Teleg.  Co,  v.  Bamett,  107 
111.  507,  47  Am.  Rep.  453;  Postal  Teleg.  Ca- 
ble Co,  v.  Eaton,  170  111.  513,  39  L.  R.  A. 
722,  49  N.  E.  365 :  Halsey  v.  Rapid  Transit 
Street  R.  Co.  47  N.  J.  Eq.  380,  20  Atl.  859; 
Nicoll  V.  Neio  York  d  2v.  J.  Teleph.  Co,  62 
N.  J.  L.  733,  42  Atl.  583;  Western  U.  Teleg, 
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11  S.  E.  106;  Chesapeake  d  P.  Teleph,  Co, 
V.  Mackenzie,  74  Md.  36,  21  Atl.  690;  Stok- 
ers V.  Postal  Teleg,  Cable  Co.  68  Miss.  559, 

12  L.  R.  A.  864,  9  So.  356;  Krueger  v.  Wis- 
consin Teleph.  Co.  106  Wis.  96,  60  L.  R.  A. 
298,  81  N.  W.  1041;  Pacific  Postal  Teleg. 
Cable  Co,  v.  Irvine,  49  Fed.  113;  Spokane 
V.  Colby,  16  Wash.  610,  48  Pac.  248;  Kester 
V.  Western  U,  Teleg,  Co,  108  Fed.  926.  The  op- 
posite view  is  supported  by  Pierce  v.  Drew, 
136  Mass.  75,  49  Am.  Rep.  7  (decided  by  a 
divided  court)  ;   Julia  Bldg.  Asso,  v.   Bell 
Teleph,  Co,  88  Mo.  258,  57  Am.  Rep.  398, 
and  other  cases  in  Missouri;  People  v.  Eat- 
on, 100  Mich.  208,  24  L.  R.  A.  721,  69  N.  W. 
145;   Cater  v.  Northwestern  Teleph,  Exch, 
Co,  60  Minn.  539,  28  L.  R,  A.  310,  63  N.  W. 
Ill:  Magee  v.  Over  shiner,  150  Ind.  127,  40 
L.  R.  A.  370,  49  N.  E.  951 ;  Hershfield  v. 
Rocky  Mountain  Bell  Teleph,  Co.  12  Mont. 
102,  29  Pac.  883;  Irwin  v.  Great  Southern 
Teleph,  Co,  37  La.  Ann.  63;  Hewett  v.  West- 
em  U.  Teleg.  Co.  4  Mackey,  424.    The  ques- 
tion has  been  threshed  over  so  many  times 
that    it    would    subserve    no    useful    pur- 
pose to  enter  into  an  exhaustive   review  of 
these  decisions.     As  Mr.  Keasbey  puts  it 
very  aptly,  the  crucial  point   is    "whether 
the*  rights  and  privileges  of  the  abutting^ 
owner  in  the  use  and  maintenance  of  the 
street  as  such  are  affected."  Keasbey,  Elec- 
tric Wires,  §  102.    At  one  time  there  was  a 
tendency  to  attach  some  weight  to  the  own- 
ership of  the  fee  of  the  street  or  highway; 
but  it  is  becoming  well  settled,  for  obvious 
and  convincing  reasons,  that  that  question  is 
immaterial.     Eels  v.   American   Teleph,  A 
Teleg.  Co,  143  N.  Y.  133,  25  L.  R,  A.  640, 
38  N.  E.  202;  Theobald  v.  Louisville,  N,  0, 
d  T,  R,  Co,  66  Miss.  279,  4  L.  R.  A.  735,  5 
So.  230;  Keasbey,    Electric    Wires,    §§  83, 
102;    Dill.   Mun.   Corp.   §   698a.     And  this 
court  is  in  accord  with  that  view.    Jaynes 
V.  Omaha  Street  R,  Co.  53  Neb.  631,  39  L. 
R.  A.  751,  74  N.  W.  67.    The  case  last  cited 
involved  an  analogous  question,  and  in  pass- 
ing thereon  this  court  cited,  with  apparent 
approval,  the  decisions  which  hold  telegraph 
and  telephone  poles  and  wires  an  additional 
burden.    While  the  two  cases  are  not  in  all 
respects  the  same,  we  think  the  position  tak- 
en in  Janes  v.  Omaha  Street  R,  Co,  would  be 
sufficient  to  turn  the  scale  in  this  jurisdic- 
tion, if  we  were  in  doubt.    We  are  of  opin- 
ion on  independent  grounds,  however,  that 
such  is  the  sounder  view.    When  we  recall 
the  forest  of  poles,  with  their  clumsy  appur- 
tenances, and  the  network  of  wires,  and  even 
cables,  with  which  some  of  our  city  streets 
are  encimibered,  it  seems  hard  to  say  that 
an  owner  whose  light  is  cut  off,  who  has  the 
safety  of  his  buildings  and  their  occupants 
in  case  of  fire  endangered,  and  access  to  his 
property  impeded,  by  these  permanent  ob- 
structions, is  less  entitled  to  complain  than 
one  whose  easement  by  adjacency  is  impaired 
by  a  steam  railway.    Of  course,  in  the  great- 
er number  of  cases,  the  poles  and  wires  work 
no  substantial  injury,  and  the  owner  has  no 
ground  of  objection;  but,  because  the  dam- 
age in  most  cases  is  trivial  or  nominal,  we 


1908. 


BnoNSON  V.  Albion  Telephone  Co, 


429 


should  not  be  blind  to  the  substantial  and 
considerable  damage  that  often  exists. 

.  It  does  not  follow,  however,  that  the  plain- 
tiff is  entitled  to  an  injunction.  In  case 
property  is  not  taken  or  injured  directly,  so 
as  to  dispossess  or  otherwise  immediately 
disturb  the  owner^  but  he  suffers  some  in- 
jury in  an  incidental  right  growing  out  of 
his  peculiar  situation  or  position,  so  that 
ordinary  condemnation  proceedings  and  pay- 
mcht  of  damages  in  advance  are  not  practi- 
cable, the  owner  should  be  left  to  his  rem- 
edy at  law,  which  in  such  event  is  entirely 
adequate,  and  is  not  entitled  to  an  injunc- 
tion unless  upon  proof  of  insolvency  or  some 
special  circumstance.  Such  is  the  practice 
in  cases  where  the  construction  of  a  rail- 
way causes  damage  to  abutting  owners.  The 
abutting  owners  are  not  made  parties  to  con- 
demnation proceedings,  nor  can  they  enjoin 
construction  of  the  road;  but  their  remedy 
is  in  an  action  at  law  for  damages.  Bepuh- 
lican  Valley  R,  Co.  v.  Fellers,  16  Neb.  169, 
20  N.  W.  217 ;  Chicago,  K.  d  N.  R,  Co.  v. 
Hazels,  26  Neb.  368,  370,  42  N.  W.  93;  At- 
chison d  iV.  R.  Co.  V.  Boemer,  34  Neb.  240, 
51  N.  W.  842.  The  same  remedy  is  employed 
where  a  city,  in  improving  a  street,  impairs 
the  easement  of  the  abutting  owner.  Omaha 
V.  Flood,  67  Neb.  124,  77  N.  W.  379.  And 
it  was  adopted  in  Ja^nes  v.  Omaha  Street 
R.  Co.  63  Neb.  631,  39  L.  R.  A.  751,  74  N. 
W.  67.  To  hold  otherwise  would  probably 
prevent  many  useful  public  improvements, 
since  the  legislature  has  never  made  provi- 
sion for  condemnation  of  rights  incidentally 
affected.  Where  nothing  is  actually  taken, 
and  there  is  merely  an  injury  to  the  rights 
which  the  abutting  owner  has  by  reason  of 
his  situation,  the  courts  generally  refuse  to 
grant  an  injunction,  in  the  absence  of  some 
special  circumstances.  Lorie  v.  North  Chi- 
cago City  B.  Co.  32  Fed.  270,  and  cases 
cited;  Maxwell  v.  Central  Diet,  d  Printing 
Teleg.  Co.  51  W.  Va.  121,  41  S.  E.  125.  In 
the  case  at  bar,  we  see  no  reason  why  dam- 
ages will  not  afford  an  adequate  remedy.  We 
do  not  think  public  utilities  of  this  kind 
ought  to  be  suspended  until  every  abutting 
owner  upon  the  streets  or  highways  to  be 
used  has  been  duly  appeased.  If  he  has  been 
substantially  or  appreciably  injured,  an  ac- 
tion at  law  will  ordinarily  afford  him  full 
compensation.  If  he  has  not,  no  opportu- 
nity for  extorting  an  unreasonable  settle- 
ment should  be  horded  him. 

The  petition  alleges  that  the  franchise  un- 
der which  the  defendant  is  operating  was 
granted  by  the  city  council  to  the  mayor 
and  one  of  the  councilmen,  by  whom  it  was 
transferred  to  the  company;  and  for  this 
reason  it  is  claimed  that  the  grant  is  against 
public  policy,  fraudulent,  and  void.  If  the 
iranchise  was  wholly  void,  so  that  injury  to 
plaintiff's  property  was  threatened  by  mu- 
tilation of  her  trees  without  any  warrant 
of  law  and  l^  mere  trespassers,  a  case  for 
an  injunction  might  be  presented.  But  the 
most  that  can  be  said  under  the  allegations 
of  the  petition  is  that  the  circumstances 
might  possibly  afford  ground  for  revocation 
or  for  ousting  the  company  in  a  direct  pro- 
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ceeding  for  that  purpose.  The  company  is 
possessed  of  the  franchise.  Whether  the 
franchise  was  acquired,  or  is  held  rightfully, 
is  to  be  determined  only  in  a  direct  proceed- 
ing to  oust  the  company,  or  in  a  proceeding 
to  which  some  one  who  claims  a  better  ti- 
tle is  a  party.    5  Thomp.  Corp.  §  5340. 

We  therefore  recommend  that  the  decree 
be  aflimied. 

Barnes  and  OldJiaiiiy  CO.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 

Petition  for  rehearing  denied. 


Martin  LANGDON,  Plff.  in  Err., 

V. 

John  CONLIN. 


(. 


.Neb.. 


.) 


*A  contract  between  an  attorney  at 
law  and  one  fvho  is  not  snch  an  at- 
torney, by  which  the  latter  agrees  to  pro- 
cure the  employment  of  the  former  by  third 
persons  for  the  prosecution  of  suits  in  courts 
of  record,  and  also  to  assist  In  looking  after 
and  procuring  witnesses  whose  testimony  is 
to  be  used  in  the  cases,  in  consideration  of  a 
share  of  the  fees  which  the  attorney  shall  re- 
ceive for  his  services,  Is  against  public  policy, 
and  Yold. 

(January  21,  1903.) 

ERROR  to  the  District  Court  for  Cuming 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  contract  price  for  services  rendered. 
Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  C.  J.  Smyth  and  M.  Me- 
Lauglilin  for  plaintiff  in  error. 

Mr.  Martin  Iiai&sdon  in  propria  per- 
sona. 

Messrs.  Anderson  &  Keefe,  for  defend- 
ant in  error: 

The  statute  of  frauds  does  not  include  a 
verbal  agreement  which  may  possibly  or 
probably  not  be  performed  within  a  year 
from  the  date  thereof;  nor  does  it  apply  to 
a  parol  contract,  in  the  terms  of  which  there 
is  nothing  inconsistent  with  a  full  and  com- 
plete performance  within  such  period. 

Powder  River  Live  Stock  Co.  v.  Lamb,  38 
Neb.  347,  56  N.  W.  1019;  Kiene  v.  Shaef- 
fing,  33  Neb.  21,  49  N.  W.  773;  Connolly  v. 
Giddings,  24  Neb.  131,  37  N.  W.  039;  Mc- 
Cormick  v.  Drummett,  9  Neb.  384,  2  N.  W. 
729;  Carter  White  Lead  Co.  v.  KirUin,  47 
Neb.  415,  66  N.  W.  536. 

*Headnote  by  Oldhau,  C. 


Note. — ^For  a  case  in  this  series  holding  a 
contract  similar  to  the  one  discussed  above  to 
be  illegal,  see  Alpers  v.  Hunt  (Cal.)  9  L.  R. 
A.  483. 
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Champerty  is  not  a  criminal  offense,  nor 
is  a  champertous  contract  illegal  under  our 
statutes;  and,  if  this  contract  is  champer- 
tous and  voidable,  it  is  because  it  is  contrary 
to  public  policy  to  enforce  it. 

Omaha  d  R,  Valley  R,  Co,  y.  Brady,  39 
Neb.  48,  57  N.  W.  767. 

One  of  the  essential  vices  of  a  champer- 
tous contract,  making  its  enforcement  con- 
trary to  public  policy,  is  the  agreement  to 
relieve  the  litigant  of  the  costs  of  litigation, 
thus  making  litigation  easy,  and  encourag- 
ing it. 

Ibid,;  Wright  v.  Tehhitts,  91  U.  S.  252,  28 
L.  ed.  320 ;  Wimloto  v.  Central  Iowa  R.  Co, 
71  Iowa,  197,  32  N.  W.  330;  Jewell  v.  Nei- 
dy,  61  Iowa.  299,  16  N.  W.  141;  Bouman  v. 
Phillips,  41  Kan.  364,  3  L.  R.  A.  631,  21  Pac. 
230;  Thallhimer  v.  Brinckerhoff,  3  CJow. 
623,  16  Am.  Dec.  309 ;  Brooks  v.  Cooper,  50 
N.  J.  Eq.  761,  21  L.  R.  A.  617,  26  Atl.  978; 
Blaiadell  v.  Ahem,  144  Mass.  393,  69  Am. 
Rep.  99,  11  N.  E.  681;  2  Parsons,  C!ontr.  p. 
765;  Bunn  v.  Guy,  4  East,  190;  Candler  v. 
Candler,  Jac.  225. 

Defendant  secured  employment  that 
brought  him  a  $700  attorney  fee,  through 
the  efforts  of  plaintiff;  his  witnesses  were 
interviewed  by  plaintiff;  he  accepted  the 
services  of  plaintiff  and  profited  by  plain- 
tifi''s  work;  but,  when  his  fee  was  earned, 
and  plaintiff  could  be  of  no  further  use  to 
him,  he  concluded  that  the  contract  under 
which  plaintiff  had  rendered  him  the  serv- 
ices was  champertous. 

Oldham,  C,  filed  the  following  opinion: 
In  this  case  the  plaintiff  in  the  court 
below  brought  his  action  against  the  defend- 
ant, alleging,  among  other  things,  that  the 
defendant  was  a  resident  >and  practising  at- 
torney of  Omaha,  Nebraska;  that  "on  or 
about  the  1st  day  of  November,  1893,  plain- 
tiff, at  request  of  defendant,  entered  into  the 
service  of  the  defendant,  to  get  parties  in 
this  and  adjoining  counties,  or  from  any 
place,  who  wished  the  services  of  an  attor- 
ney for  litigation  or  for  advice,  to  employ 
said  defendant  as  their  attorney,  and  said 
plaintiff  was  also  to  assist  the  defendant  in 
looking  after  and  procuring  proper  and  le- 
gitimate witnesses,  whose  testimony  was  to 
be  used  in  said  cases ;  that  for  such  services 
the  defendant  was  to  pay  to  plaintiff  25  per 
cent  of  the  fees  charged  by  the  defendant, 
Martin  Langdon,  in  said  cases;  that  said 
fee  of  25  per  cent  was  to  be  due  and  pay- 
able from  the  defendant  to  the  plaintiff  as 
soon  as  the  attorney's  fees  in  said  cases 
brought  by  virtue  of  the  above  contract  were 
due  and  payable  to  the  defendant,  Martin 
Langdon  ;"that  the  plaintiff  was  to  enter  up- 
on his  duties  under  said  contract  immediate- 
ly after  the  same  was  entered  into  as  above 
set  forth ;  that  the  plaintiff  did  enter  upon 
said  services  at  once,  and  continued  to  work 
for  said  defendant  under  said  contract  un- 
til about  the  Ist  day  of  December,  1898; 
that  on  or  about  the  10th  day  of  February, 
1894,  Bridget  McGreavy,  guardian  of  John 
McGreavy,  insane,  through  the  advice  and 
influence  of  plaintiff,  employed  said  defend- 
60  L.  R.  A. 


ant,  Martin  Lanffdon,  as  her  attorney  to 
bring  an  action  u>t  her,  as  such  guardian, 
against  W.  G.  Waters  and  others,  to  set 
the  conveyance  aside,  for  her  ward,  mode  l^ 
him  to  said  W.  G.  Waters  and  others;  the 
land  in  said  conveyance  being  situated  in 
Cuming  county,  Nebraska."  The  petition 
then  sets  out  that  after  Bridget  McGreavy, 
as  guardian  had  employed  the  defendant, 
the  plaintiff  assisted  defendant  in  procur- 
ing legitimate  witnesses,  testimony,  and  evi- 
dence to  be  used  in  behalf  of  said  Bridget 
McGreavy  in  the  district  court  of  Cuming 
county,  Nebraska;  that  the  case  was  finally 
adjudicated  and  settled  by  the  defendant  as 
attorney  for  the  said  Bridget  McGreavy; 
that  the  defendant  received  the  amount  of 
$700  as  an  attorney's  fee  in  said  cause ;  and 
that,  by  reason  of  the  contract  between 
plaintiff  and  defendant,  plaintiff  was  enti- 
tled to  the  sum  of  $176  of  this  fee  from  the 
defendant.  The  defendant  filed  an  answer 
to  this  petition,  denying  that  he  ever  en- 
tered into  such  a  contract,  and  ailing  that 
the  contract  was  against  public  policy,  and 
other  special  defenses,  which  need  not  here 
be  noticed.  On  issues  thus  formed,  there 
was  a  trial  to  a  jury,  verdict  for  plaintiff, 
judgment  on  the  verdict,  and  defendant 
brings  error  to  this  court. 

Numerous  errors  in  the  proceedings  of  the 
cause  in  the  court  below  are  called  to  our 
attention  in  the  brief  of  plaintiff  in  error, 
only  one  of  which  it  will  be  necessary  to  dis- 
cuss; and  that  is  whether  or  not  this  con- 
tract is  against  public  policy  and  good  mor- 
als, and  therefore  void.  The  sul^tance  of 
the  contract  is  that  the  plaintiff,  not  an  at- 
torney at  law,  made  an  agreement  with  an 
attorney  and  counselor  at  law  by  which  he 
was  to  procure  litigants  to  employ  the  attor- 
ney, and  procure  legitimate  witnesses  to  tes- 
tify in  behalf  of  the  clients  which  he  had 
solicited  and  persuaded  to  employ  the  de- 
fendant, and  that,  as  compensation  for  such 
services,  he  was  to  receive  25  per  cent  of 
the  fees  earned  by  the  defendant.  Courts 
should  only  declare  contracts  void  as  against 
public  policy  when  expressly  or  impliedly 
forbidden  by  the  paramount  law,  or  by  some 
principle  of  the  common  law,  or  by  the  pro- 
visions of  a  statute.  What  the  public  pol- 
icy is,  must  be  determined  by  the  Constitu- 
tion, the  laws,  the  course  of  administration, 
and  decisions  of  the  courts  of  last  resort  of 
the  state.  License  Tax  Cases,  5  Wall.  469, 
18  L.  ed.  600;  Liuo  v.  Haggin,  69  Cal.  308, 
10  Pac.  674.  Hence,  to  determine  what  the 
public  policy  of  this  state  is  with  reference 
to  contracts  of  the  nature  of  the  one  at  is- 
sue, it  is  necessary  to  first  examine  such 
legislative  enactments  of  this  state  as  are 
declarative  of  the  rights  and  duties  of  at- 
torneys and  counselors  at  law. 

Comp.  Stat.,  chap.  7,  §  1,  provides  that 
''no  person  shall  be  admitted  to  practise  as 
an  attorney  or  counselor  at  law,  or  to  com- 
mence, conduct,  or  defend  any  action  or  pro- 
ceeding in  which  he  is  not  a  party  con- 
cerned, either  by  using  or  subscribing  his 
own  name,  or  the  name  of  any  other  person, 
in  any  court  of  record  in  this  state,  unless 
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he  has  been  previously  admitted  to  the  bar 
by  order  of  the  supreme  court,  or  of  two 
judges  thereof,"  etc.  Section  2  then  pro- 
vides for  the  examination  of  candidates  for 
admission  to  the  bar.  Section  3  provides  for 
the  admission  of  practising  attorneys  from 
other  states.  Section  4  requires  that  every 
attorney  shall  take  an  oath  to  support  the 
Constitution  of  the  United  States,  the  Con- 
stitution of  the  state,  and  to  faithfully  dis- 
charge the  duties  of  an  attorney  and  coun- 
selor. Section  5  provides,  among  other 
things,  that  it  is  the  duty  of  attorneys  and 
counselors  "to  maintain  the  respect  due  to 
the  courts  of  justice  and  to  judicial  officers; 
to  counsel  or  maintain  no  other  actions,  pro- 
ceedings, or  defenses,  than  those  which  ap- 
pear to  him  legal  and  just,  except  the  de- 
fense of  a  person  charged  with  a  public  of- 
fense. .  .  .  Not  to  encourage  the  com- 
mencement or  continuance  of  an  action  or 
proceeding  from  any  motive  of  passion  or 
interest."  Section  6  provides  for  the  did- 
barment  of  attorneys  who  are  guilty  of  de- 
ceit or  collusion,  and  consent  thereto  with 
the  intent  to  deceive  a  court  or  judge,  or  a 
party  to  an  action ;  and  §  7  defines  the  pow- 
ers of  attorneys  with  reference  to  the  exe- 
cution of  bonds  for  appeal  and  other  papers 
necessary  and  proper  for  the  prosecution  of 
a  suit,  and  confers  the  right  to  bind  the 
client  by  agreement  in  respect  to  any  pro- 
ceeding within  the  scope  of  his  proper  du- 
ties or  powers,  and  the  right  to  receive  mon- 
ey claimed  by  the  client  during  the  pendency 
of  the  action,  before  his  discharge.  Section 
8  provides  a  lien  for  his  services,  and  §  13 
makes  it  the  duty  of  an  attorney  to  indorse 
his  name  on  any  original  paper  filed  in  the 
proceeding. 

Even  a  cursory  examination  of  these  ex- 
cerpts from  the  statute  is  sufficient  to 
plainly  indicate  that  it  was  the  policy  of  the 
legislature  of  this  state  to  absolutely  ex- 
clude every  one  who  has  not  complied  with 
the  provisions  of  chapter  7,  supra^  from  en- 
gaging, either  directly  or  indirectly,  in  the 
practice  of  law  in  any  court  of  record  in 
this  state,  in  any  case  in  which  such  person 
is  not  a  party  in  interest.  It  is  also  appar- 
ent that  it  was  thQ  policy  of  the  legislature 
to  fix  a  high  standard  of  professional  ethics 
to  govern  the  conduct  of  attorneys  in  their 
relations  with  clients  and  courts,  and  to  pro- 
tect litigants  and  courts  of  justice  from  the 
imposition  of  shysters,  charlatans,  and 
mountebanks.  It  seems  to  us  that  the  con- 
tract in  issue  is  but  a  thinly  veiled  subter- 
fuge by  which  the  plaintiff,  who,  it  is  con- 
ceded, was  not  a  member  of  the  bar,  and 
who  had  never  complied  with  any  of  the  pro- 
visions of  chapter  7,  supra,  for  the  purpose 
of  authorizing  him  to  engage  in  the  practice 
of  law,  undertook  to  break  into  the  conduct 
of  proceedings  in  a  court  of  record,  to  which 
he  was  not  a  party,  by  attempting  to  form  a 
limited  and  silent  partnership  with  one  who 
had  complied  with  the  provisions  of  the  law, 
and  was  entitled  to  the  emoluments  of  the 
profession.  Tinder  a  statute  with  no  more 
stringent  regulations  governing  the  practice 
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of  law  than  our  own,  a  contract  on  all  fours 
with  the  one  in  the  instant  case  was  de- 
clared void,  as  against  public  policy  and 
good  morals,  in  Alpera  v.  Hunt,  86  Cal.  78, 
9  L.  R.  A.  483,  24  Pac.  846.  The  case  is 
supported  in  principle  by  the  holdings  in 
Burt  V.  Placey  6  Cow.  431 ;  Munday  v.  Whis- 
senhuni,  90  N.  C.  458.  Where,  as  in  the 
case  at  bar,  a  part  of  the  consideration  of 
the  contract  in  issue  was  an  agreement  to 
furnish  evidence  in  litigation  to  be  com- 
menced, the  supreme  court  of  New  York, 
in  Lyon  v.  Hu88ey,  82  Hun,  15,  31  N.  Y. 
Supp.  281,  said:  '<It  is  clear  that  such  a 
contract  is  against  public  policy.  The  rec- 
ognition of  contracts  of  this  character 
would  be  the  introduction  of  all  sorts  of 
fraud  and  deception  in  proceedings  before 
courts  of  justice,  in  order  that  parties  might 
receive  compensation  out  of  ttie  results  of 
their  successful  manufacture  of  proofs  to 
be  presented  to  the  court,  thus  holding  out 
a  premium  upon  subornation.  The  mere 
statement  of  the  proposition  seems  to  show 
that  such  a  contract  could  never  be  recog- 
nized in  any  court  of  justice."  See  also 
IjUCOs  v.  Allen,  80  Ky.  681;  Getchell  v.  Wei- 
day,  4  Ohio  S.  &  C.  P.  Dec.  66. 

We  are  therefore  of  the  opinion  that  the 
contract  on  which  this  cause  of  action  is 
founded  is  against  public  policy  and  good 
morals,  and  reconunend  that  the  judgment 
of  the  district  court  be  reversed,  and  that 
plaintifTs  petition  be  dismissed. 

Barnes  and  Pound,  CC,  concur. 

Per  Gnriamt 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  petition  dismissed. 


Isabella  A.  OAKLEY,  Plff,  in  Err., 

V. 

John  CARR. 


(. 


.Neb.. 


.) 


*1.  Notice  of  dishonor  of  a  promlasory 
note  I«  •nlllcleiit,  if  sent  to  the  last  In- 
dorser  by  the  first  mall  of  the  day  following 
dishonor,  even  though  such  Indoraer  is  an 
agent  for  collection,  merely,  and  he  is  enti- 
tled to  one  additional  day  to  notify  the  in- 
dorser  immediately  preceding  him. 

2.  Inhere  aucli  Ia»t  Indoraer  receives 
the  notice   of  dishonor  on   Saturday^ 

*Headnote8  by  Lobinoieb^  C. 


Note. — As  to  necessity  and  sufficiency  of  de- 
mand and  notice  of  nonpayment  to  bind  in- 
doraer on  commercial  paper,  see  also,  in  this 
series,  notes  to  Turner  v.  Iron  Chief  Min.  Co. 
(Wis.)  5  L.  R.  A.  533,  and  Rosson  y.  Carrol 
(Tenn.)  12  L.  R.  A.  727.  Also  Beer  v.  Clifton 
(Cai.)  20  L.  R.  A.  580 :  American  Nat.  Bank  y. 
Junlc  Bros.  Lumber  St  Mfg.  Co.  (Tenn.)  28  L 
R.  A.  402:  Pattillo  y.  Alexander  (Ga.)  20  L. 
R.  A.  616;  Leonard  y.  Olson  (Iowa)  35  L.  R. 
A.  881;  Auten  y.  Manistee  Nat.  Bank  (Ark.) 
47  L.  R.  A.  820 ;  and  Williams  y.  Parks  (Neb.> 
56  L.  R.  A.  750. 
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bl8  notice  to  the  next  prior  indorser  Is  timely 
If  seryed  on  the  following  Monday. 

8.  The  notlee  served  by  the  iMt  In- 
domer  need  not  be  actnally  prepared 
by  him,  but  he  may  adopt  and  utilize  for 
that  purpose  a  notice  sent  him  by  the  protest- 
ing officer,  addressed  to  the  next  prior  in- 
dorser. 

4.  In  an  action  on  a  promissory  note, 
an  averment  by  the  holder  that  he  caused 
dpe  notice  of  dishonor  to  be  serred  on  the 
last  indorser  but  one  is  sufficient,  in  the  ab- 
sence of  a  motion  to  make  more  specific,  to 
admit  evidence  that  the  notice  waA  given  to 
the  last  indorser,  and  by  him  transmitted  to 
the  one  next  prior. 

(December  17,  1902.) 

ERROR  to  the  District  Court  for  Lancas- 
ter County  to  review  a  judgment  in  fa- 
vor of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
promissory  note.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr,  Samuel  J.  Tnttle,  for  plaintiff  in 
•error : 

The  actual  delivery  of  the  notice,  the  sec- 
ond day  after  the  third  day  of  grace  (Sun- 
day, the  10th,  being  excluded),  where  the 
maker  and  indorser  reside  in  different  places 
not  reached  by  the  same  postoffice  delivery, 
was  sufficient. 

Phelpa  V.  Stocking,  21  Neb.  443,  32  N.  W. 
217. 

When  notice  is  sent  by  mail  to  a  drawer 
or  indorser  residing  in  another  town,  it  is 
suiTicient  if  the  holder  deposits  it  in  the 
postoffice  in  due  time;  and  the  fact  that  it 
is  received  at  a  late  day,  or  not  at  all,  by 
the  party  notified,  is  immaterial. 

Randolph,  Com.  Paper,  §  1300. 

The  time  for  giving  notice  is  in  all  cases 
prolonged  during  reasonable  and  diligent  in- 
quiry made  by  the  holder  for  the  residence 
of  the  partj-  to  be  notified. 

Randolph,  Com.  Paper,  §  1252. 

One  w^ho  indorses  a  bill  for  collection  only 
should  have  notice  of  dishonor  as  a  distinct 
indorser. 

Randolph,  Com.  Paper,  §  1241;  Wood 
River  Bank  v.  First  Nat,  Bank,  36  Neb.  744, 
56  N.  W.  239. 

The  indorser  is  not  bound  to  forward  no- 
tice to  a  previous  party  on  the  same  day  on 
which  he  receives  it,  but  may  wait  until  the 
next. 

Linn  v.  Norton,  17  Wis.  151 ;  Eagle  Bank 
V.  Hatliatoay,  5  Met.  212. 

Mr,  T.  J,  Doyle,  for  defendant  in  error : 

A  reasonable  time  in  which  to  give  notice 
has  never  been  construed  to  mean  but  one 
thing.  That  is,  where  the  residence  of  the 
indorser  is  known  to  the  holder,  and  notice 
is  to  be  given  by  mail,  that  he  will  mail  the 
notice,  properly  directed  to  the  indorser,  in 
time  to  get  out  on  the  first  mail  which  leaves 
within  business  hours  after  the  day  of  dis- 
honor. 

Sending  the  notice  to  the  First  National 
Bank  instead  of  to  Mr.  Carr  was  the  sole 
cause  of  the  delay.  If  the  notice  had  been 
mailed  on  the  evening  of  the  day  after  dis- 
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honored,  Carr  would  have  received  it  just  as 
early  as  he  did.  Under  all  of  the  authori- 
ties, that  would  have  been  too  late. 

Barker  v.  Webster,  10  Iowa,  593;  Farm- 
ers* d  M,  Bank  v.  Butler,  3  litt.  (Ky.)  498 ; 
Bank  of  Orleans  v.  Whittemore,  12  Gray, 
469,  74  Am.  Dec.  605;  Howland  v.  Adrian, 
30  N.  J.  L.  41 ;  Hirt  v.  Vincent,  9  Misc.  87, 
29  N.  Y.  Supp.  61 ;  Burgess  v.  Vreeland,  24 
N.  J.  L.  71,  59  Am.  Dec.  408. 

'Clie  indorsement  of  a  note  for  collection 
and  account  does  not  pass  title  to  indorsee, 
nor  confer  upon  him  authority  to  transfer 
the  note,  so  as  to  charge  the  former  indors- 
ers  under  the  law  merchant. 

Boyer  v,  Richardson,  52  Neb.  156,  71  N. 
W.  981. 

Lobinffier,  C,  filed  the  following  opin- 
ion: 

This  is  an  action  on  a  promissory  note 
executed  and  delivered  by  one  U.  0.  Ander- 
son, of  Seward,  Nebraska,  to  defendant  in 
error,  who  is  a  resident  of  Lincoln,  and  who, 
before  maturity  of  the  note,  indorsed  it  in 
blank  and  sold  it  to  plaintiff  in  error.  By 
its  terms,  the  note  b^ame  due  December  5, 
1890;  the  three  days  of  grace  expiring  De- 
cember 8th.  Some  time  before  the  fir^t- 
named  date  it  was  deposited  for  collection 
with  the  First  National  Bank  of  Lincoln, 
which  forwarded  it  to  a  correspondent  bank 
nt  Seward,  having  first  indorsed  as  follows: 
"Pay  any  bank  or  banker  or  order.  First 
Nat!  Bank,  Lincoln,  Nebr.  H.  S.  Freeman, 
Cashier."  On  the  last  day  of  grace,  a  no- 
tary employed  by  the  Seward  bank  present- 
ed the  note  for  payment  at  the  maker's  of- 
fice and  residence,  and,  not  finding  him  at 
either  place,  the  note  was  duly  protested. 
On  the  same  day  the  notary  mailed  a  notice 
of  protest  to  the  maker  at  Seward,  another 
to  the  First  National  Bank  of  Lincoln,  and 
a  third  directed  as  follows:  "John  Carr, 
Lincoln,  Nebr.  First  National  Bank," — ^all 
of  these  notices  being  deposited  in  the  Sew- 
ard postoffice  not  later  than  the  evening  of 
December  8th.  The  first  mail  from  Seward 
to  Lincoln,  if  on  time,  was  delivered  at  the 
Lincoln  postoffice  about  11,  and  there  was  a 
regular  delivery  by  carriers  about  12.  The 
mail  of  the  First  National  Bank,  however, 
was  delivered  by  its  own  special  messenger; 
and  the  letter  aiddressed  to  Carr  was  by  this 
messenger  carried  with  the  bank's  other 
mail,  and  appears  to  have  reached  the  bank 
some  time  after  noon  of  the  9th,  which  was 
Saturday.  The  cashier  of  the  bank  testifies 
that  before  2  o'clock  on  that  day  a  notice  of 
dishonor  from  the  Lincoln  bank  was  mailed 
to  defendant  in  error,  but  the  latter  testifies 
that  he  never  received  it.  The  notice  from 
the  notary  at  Seward,  however,  was  given  to 
the  messenger  of  the  Lincoln  bank,  and  by 
him  delivered  to  defendant  in  error  on  Mon- 
day forenoon  at  10:40;  one  of  the  clerks 
having  previously  noted  in  pencil  on  the  en- 
velope defendant  in  error^s  address,  "62 
Brownell  Block."  This  action  is  brought 
against  the  indorser  alone,  and  the  sole  de- 
fense is  that  the  notice  of  dishonor  was  not 
sen-ed  in  time.    There  was  a  trial  to  the 
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court,  a  jury  being  waived,  and  a  judgment 
for  defendant,  of  which  plaintiff  now  seeks  a 
reversal  by  error  proceedings. 

At  common  law,  by  the  weight  of  author- 
ity, the  indorser  of  a  dishonored  note  or  bill 
was  entitled  to  notice  thereof  on  the  day  fol- 
lowing the  dishonor,  if  he  resided  in  the 
same  town  with  the  maJker;  and,  if  he  re- 
sided elsewhere,  the  notice  was  required  to 
be  posted  by  the  first  seasonable  mail  sent 
on  the  day  following  dishonor.  The  rule 
was  not  universal.  In  Bank  of  North  Amer- 
ica V.  M'Knight,  1  Yeates,  145,  an  indorser 
living  in  the  same  city  with  the  maker  was 
held,  though  not  notified  until  the  second 
day  after  dishonor.  Moreover,  we  have  in 
this  state  a  statute  governing  such  cases, 
which  provides  that  "notice  of  nonpayment 
or  nonacceptance  thereof  to  the  indorser 
within  a  reasonable  time  shall  be  adjudged 
due  diligence."  Comp.  Stat.  chap.  41,  §  3. 
Whether  this  statute  enlarges  the  common- 
law  liability  of  the  indorser,  and  restricts 
his  rights  as  to  notice,  or  whether  it  is  in- 
tended merely  to  re-enact  the  rule  of  the  leas 
mercatoria,  is  a  question  which  we  need  not 
here  determine,  because,  as  we  view  it,  the 
case  at  bar  is  governed  by  a  different  prin- 
ciple, presently  to  be  discussed.  Suffice  it 
to  say  that  the  cases  relied  upon  in  the  able 
and  ingenious  argument  for  defendant  in  er- 
ror were  decided  in  jurisdictions  which  are 
without  such  a  statute  as  ours.  But  the 
same  law  merchant  which  required  the  no- 
tice of  dishonor  to  be  given  or  sent  on  the 
day  following  nonpayment  also  limited  the 
duty  of  the  holder  or  protesting  officer  in 
this  regard  to  a  notification  of  the  last  in- 
dorser, who  in  turn  was  allowed  an  addi- 
tional day  to  send  notice  to  the  indorser  im- 
mediately preceding  him,  and  so  on  until  all 
had  been  notified.  3  Randolph,  Com.  Pa- 
per, §  1261.  Thus  in  the  case  before  us  the 
notary  was  not  l^ally  bound  to  notify  Carr 
at  all.  It  would  nave  been  sufficient  had  he 
simply  sent  the  one  notice  to  the  First  Na- 
tional Bank,  which  was  the  last  indorser, 
and  the  latter  would  have  had  until  the  fol- 
lowing business  day  to  notify  Carr.  As  the 
'  bank  received  its  notice  on  Saturday,  it 
would,  under  this  rule,  have  until  the  fol- 
lowing Monday  to  send  its  notice  to  defend- 
ant in  error,  for  in  such  cases  the  interven- 
ing Sunday  is  not  to  be  counted.  Eagle 
Bank  v.  Cliapin,  3  Pick.  180;  Agneto  v. 
Bank  of  OeUyahurg,  2  Harr.  &  G.  478;  and 
many  cases  cited  in  7  Century  Dig.  §  1169. 

It  is  claimed;  however,  that  this  doctrine 
should  not  be  applied  to  a  case  like  this, 
where  the  last  indorser  had  received  and  in- 
dorsed the  note  simply  for  collection.  It 
will  be  remembered  that  the  indorsements 
themselves  were  not  such  as  to  disclose  that 
the  Lincoln  bank  was  an  indorsee  for  collec- 
tion only.  Carr  had  indorsed  the  note  in 
blank,  and  the  Lincoln  bank  had  indorsed  it 
merely  so  that  its  correspondent  might  col- 
lect, and  there  was  nothing  to  indicate  to 
the  notary  but  that  the  Lincoln  bank  was 
the  holder  as  well  as  the  last  indorser.  But 
aside  from  this,  no  authoritv  is  cited  for  the 
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exception  contended  for  by  plaintiff  in  error 
in  the  case  of  indorsers  who  hold  for  collec- 
tion only.  On  the  other  hand,  there  is  am- 
ple support  for  the  proposition  that  it  is 
sufficient  to  notify  such  indorsers  in  the 
same  way  as  other  last  indorsers  are  noti- 
fied, and  that  prior  indorsers  may  be  held 
by  virtue  of  the  usual  notice  from  them. 
Carmena  v.  Bank  of  Louisiana,  1  La.  Ann. 
369;  Eagle  Bank  v.  Hathaway,  5  Met.  212; 
Brown  v.  Ferguson,  4  Leigh,  39,  24  Am.  Dec. 
707:  Linn  v.  Horton,  17  Wis.  151;  3  Ran- 
dolph, Com.  Paper,  §§  1241,  1262.  Boyer 
V.  Richardson,  62  Neb.  156,  71  N.  W.  981, 
cited  by  defendant  in  error,  in  no  way  con- 
flict with  the  forgoing.  The  court  there 
was  simply  considering  the  effect  of  an  in- 
dorsement for  collection  on  the  title  to  a 
note,  and  held  that  such  an  indorsee  ac- 
quired no  right  of  action  against  a  prior  in- 
dorser. 

But  it  is  contended  that  the  "First  Na- 
tional Bank  has  never  so  notified  Carr. 
.  .  .  They  simply  attended  to  the  cour- 
tesy of  seeing  that  Carr  finally  got  a  letter 
that  was  sent  to  them  in  their  care,  with- 
out even  knowing  its  contents."  If  it  had 
developed  that  the  letter  which  the  bank  de- 
li verea  to  Carr  by  its  messenger  was  not  in 
fact  a  notice  of  dishonor,  and  none  other 
had  been  sent,  he,  of  course,  would  have  been 
released  from  liability.  In  taking  the 
course  it  did,  the  bank  might  have  b^n  as- 
suming some  risk,  though  it  must  be  remem- 
bered that  its  agent  claimed  to  have  mailed 
a  separate  letter  to  Carr,  and  testified  that 
it  was  their  custom,  out  of  ample  caution,  to 
adopt  in  such  cases  both  methods  of  notifica- 
tion. But  since  the  letter  delivered  to  Can- 
was  complete  and  sufficient  notice  of  dis- 
honor, we  are  unable  to  see  how  it  can  prof- 
it defendant  in  error  that  it  was  not  actu- 
ally prepared  by  the  clerks  or  officers  of  the 
Lincoln  bank.  The  latter  had  a  right  to 
employ  such  agencies  as  it  saw  fit,  lx»th  in 
the  preparation,  an4  delivery  of  the  notice. 
Among  others,  it  had  a  right  to  adopt  and 
utilize  the  work  of  the  notary  employed  by 
its  correspondent  bank  at  Seward.  The 
form  of  the  notice  and  the  time  of  its  deliv- 
ery are  the  important  elements.  Who  may 
have  prepared  it,  provided  it  was  done  by 
authority',  we  deem  unimportant.  It  seems 
to  us,  therefore,  that  this  letter  from  the 
notary,  received  by  the  Lincoln  bank  in  the 
due  course  of  mail,  and  sent  by  it  with  a  no- 
tation of  his  office  address  to  defendant  in 
error  on  the  next  business  day,  was  a  suffi- 
cient compliance  with  the  rules  of  the  law 
merchant,  as  well  as  with  the  requirements 
of  our  statute. 

But  it  is  urged  that  plaintiff  in  error  did 
not,  in  the  trial  court,  rely  upon  this  so- 
called  doctrine  of  the  "sequence  of  notices," 
but  claimed  to  have  notified  Carr  directly. 
What  plaintiff  in  error's  counsel  may  have 
urged  in  his  argument  below,  we  have  no 
means  of  knowing,  nor  do  we  deem  it  mate- 
rial. In  the  petition,  which  is  our  only 
guide  in  determining  what  was  the  cause  of 
action,  it  is  alleged,  after  setting  forth  the 
28 


484 


Nebraska  Supreme  Cotjbt. 


Dbc., 


nonpayment  of  the  note,  that  plaintiff 
"caused  due  notice  of  such  demand  and  non- 
payment to  be  forthwith  served  upon  said 
defendant,  said  John  Carr,  and  he  duly  re- 
ceived such  notice."  It  will  be  seen  that 
this  is  not  an  averment  that  plaintiff  notified 
Carr  directly,  but  merely  that  she  "ca.used 
due  notice  ...  to  be  served;"  and  it 
would  seem  to  constitute  a  sufficient  com- 
pliance with  §  120  of  the  Code,  requiring 
the  facts  "which  fix  liability"  to  be  stated. 
Whether  the  allegation  might  not  have  been 
open  to  a  motion  to  make  it  more  specific 
by  stating  the  manner  and  means  of  service, 
we  need  not  now  inquire,  for  no  motion  of 
the  kind  was  made;  and,  in  its  absence,  the 
averment  was  certainly  sufficient  to  permit 
the  introduction  of  evidence  that  the  notice 
was  served  by  an  agent  for  collection  em- 
ployed by  the  plaintiff.  At  any  rate,  no  ob- 
jection was  made  to  the  admission  of  such 
evidence,  and  we  are  unable  to  see  how  the 
alleged  variance  on  the  theory  of  recovery, 
even  if  it  existed,  could  now  avail  defend- 
ant in  error. 

The  conclusions  at  which  we  have  arrived 
might,  we  think,  be  reached  in  another  way, 
and  still  satisfy  the  strict  requirements  of 
the  law  merchant.  Under  that  law,  where 
a  note  or  bill  is  sent  by  the  holder  to  aa 
agent  in  another  town  for  presentment  to 
the  maker,  the  agent  is  allowed  one  day  to 
post  the  notice  of  dishonor  to  his  principal, 
and  the  latter  is  entitled  to  an  additional 
day  to  send  notice  to  the  last  indorser,  and 
the  agent  is  not  required  to  notify  the  in- 
dorser directly,  though  this  would  afford 
them  earlier  notice.  Ellis  v.  Commercial 
Bank,  7  How.  (Miss.)  294,  40  Am.  Dec.  63; 
Ijatcson  V.  Farmers'  Bank,  1  Ohio  St.  206; 
Church  V.  Barloxn,  9  Pick.  547;  Bank  of 
United  States  v.  Ooddard,  6  Mason,  366, 
Fed.  Caa.  No.  917;  State  Bank  v.  Ayers,  7 
N.  J.  L.  130,  11  Am.  Dec.  635;  Randolph, 
Com.  Paper,  $  1262.  If,  therefore,  in  the 
case  at  bar,  the  notary'  had  sent  the  notice 
of  dishonor  directly  to  plaintiff  in  error,  and 
she  had  received  it  in  the  due  course  of  mail, 
and  had  presented  her  notice  to  defendant 
in  error  by  the  time  the  bank's  messenger 
reached  him,  she  would  have  been  within  the 
letter  of  the  lex  mercatoria.  Can  it  make 
any  legal  difference  that  her  place  in  the 
transaction  was  taken  by  her  agent,  the 
First  National  Bank?  The  Seward  notary 
might  well  have  thought  that  he  was  com- 
plying with  this  rule  in  sending  the  notice 
to  the  Lincoln  bank,  for  the  indorsements 
were  such  as  to  indicate  that  it  was  the 
holder.  And  as  was  well  stated  bv  Ross,  J., 
in  First  Nat.  Bank  v.  Wood,  51  Vt.  471,  31 
Am.  Rep.  692,  where  a  notice  of  dishonor, 
sent  to  the  wrong  address,  and  thence  for- 
warded, was  held  sufficient:  "All  the  rules 
requiring  the  holder  to  use  diligence  to  as- 
certain the  residence  of  the  indorser,  and  to 
leave  notice  at  his  place  of  business  or  resi- 
dence, when  they  reside  in  the  same  town, 
or  to  mail  notice  as  soon  as  the  day  follow- 
ing the  day  of  the  maturity  of  the  note,  ad- 
dressed to  him  at  his  place  of  residence, 
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when  they  reside  in  different  towns,  are 
made  and  enforced,  that  the  indorser  may  be 
informed  that  his  liability  on  the  note  has 
not  been  discharged  by  the  party  whose  duty 
it  was  to  pay  the  note  at  maturity.  When, 
therefore,  the  indorser  in  fact  receives  no- 
tice in  due  season  that  the  note  has  been 
duly  presented  for  payment  and  protested, 
the  purpose  of  the  law  has  been  accom- 
plished, although  the  holder  of  the  note  has 
not  complied  with  one  of  the  established 
rules  in  regard  to  the  use  of  diligence  in 
giving  notice." 

It  seems  to  us  that  in  this  case  both  the 
purpose  and  the  letter  of  the  law  have  been 
complied  with,  and  we  are  forced  to  the  con- 
clusion that  the  learned  trial  judge  erred  in 
finding  for  the  defendant.  We  recommend 
that  the  judgment  be  reversed,  and  remanded 
for  further  proceedings  according  to  law. 

Hastinss  and  BLirkpatrioky  CC.,  con- 
cur. 

Per  Curiam  s 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  remanded  for  further  pro- 
ceedings according  to  law. 

Rehearing  denied. 


Josephine  HASLACK,  Plff.  in  Err., 

V. 

Theodore  WOLF  et  at. 
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*A  promlssorr  note  la  not  rendered 
nonnevotlable  by  an  agreement  to  pay 
the  sum  named  **wiUi  exchange"  on  a  point 
other  than  that  at  which  it  is  payable. 

(December  3,  1002.) 

ERROR  to  the  District  Court  for  Platte 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  en- ' 
force  payment  of  a  promissory  note.    Re 
versed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messi's.  MoAlUster  Sc  Cornelius,  for 
plaintiff  in  error: 

A  stipulation  in  an  instrument  for  the 
payment  of  a  certain  sum  of  money,  payable 
with  current  exchange  on  a  place  other  than 
the  place  of  payment,  is  not  destructive  of 
negotiability. 

Clark  V.  ^Skeen,  61  Kan.  526,  49  L.  R.  A. 
190,  60  Pac.  327 ;  Smith  v.  Kendall,  9  Mich. 
246;  80  Am.  Dec.  83;  Bullock  v.  Taylor,  39 
Mich.  137,  33  Am.  Rep.  356;  Hoyt  v.  Jaf- 

*Headnote  by  Pound,  C. 


Note. — As  to  provision  for  exchange  as  af- 
fecting negotiability,  see  also,  in  this  series* 
Culbertson  v.  Nelson  (Iowa)  27  L,  R.  A.  222, 
and  uote,  and  Clark  v.  Skeen  (Kan.)  49  L.  R, 
A.  190. 
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fratf,  29  III.  104;  Hastings  v.  Thompson,  64 
Minn.  184,  21  L.  R.  A.  178,  56  N.  W.  968; 
Whittle  V.  Fond  du  Lac  Vat,  Bank  (Tex.  Civ. 
App.)  26  S.  W.  1106;  Orr  v.  Hopkins,  3  N. 
M.  26,  1  Pac.  181 ;  Bradley  v.  lAll,  4  Bise. 
473,  Fed.  Cas.  No.  1,783;  Grutacap  v.  Woul- 
luise,  2  Mclean,  581,  Fed.  Cas.  No.  6,864; 
Price  V.  Teal,  4  Mcl-«aii,  201,  Fed.  Caa.  No. 
11,417;  Dan.  Neg.  Inst.  §  64;  Tiedeman, 
Com.  Paper,  §  28a;  Randolph,  Com.  Paper, 
§  200;  Johnson  v.  Frisbie,  15  Mich.  286; 
Bullock  V.  Taylor,  39  Mich.  137,  33  Am. 
Rep.  356. 

Our  supreme  court  has  passed  on  other 
questions  in  a  more  liberal  manner  th&n 
some  of  the  courts  that  have  held  that  "with 
New  York  exchange"  did  not  destroy  the 
negotiability  of  a  note. 

Heard  v.  Dubuque  County  Bank,  8  Neb. 
10,  30  Am.  Rep.  811;  Kemp  v.  Klaus,  8 
Neb.  24;  Stark  v.  Olsen,  44  Neb.  646,  63  N. 
W.  37 ;  Dfibbins  v.  Obermati,  17  Neb.  163,  22 
N.  W.  356;  Kirkwood  v.  First  Nat.  Bank, 
40  Neb.  484,  24  L.  R.  A.  444,  58  N.  W.  1016. 

Messrs,  Reeder  Sc  Hobart,  for  defend- 
ants in  error: 

The  note  is  nonnegotiable. 

Culbertson  v.  Nelson,  93  Iowa,  187,  27  L. 
R.  A.  222,  61  N.  W.  854. 

Pound,  C,  filed  the  following  opinion: 
In  Gametfy,  Myers  (Neb.)  91  N.  W.  400, 
this  court  expressly  left  open  the  much- 
vexed  question  whether  a  note  or  bill  for 
the  payment  of  a  certain  sum  "with  ex- 
change*' is  rendered  nonnegotiable  by  the 
agreement  to  pay  exchange.  The  subject 
has  been  discussed  exhaustively  in  a  number 
of  recent  cases,  and,  now  that  the  question 
is  squarely  presented,  we  have  only  to  range 
ourselves  upon  the  one  side  or  the  other,  and 
indicate  our  reasons  briefly.  Most  of  the 
text-writers  hove  held  that  such  a  stipula- 
tion has  no  efTect  upon  the  negotiability  of 
the  instrument.  1  Dan.  Neg.  Inst.  §  54;  1 
Randolph,  Com.  Paper,  §  200;  Tiedeman, 
Com.  Paper,  §  280;  Norton,  Bills  &  Notes, 
§  26.  But  it  may  be  observed  that  these  au- 
thors wrote,  for  the  most  part,  before  cer- 
tain recent  decisions,  in  which  the  opposite 
view  has  been  asserted  with  much  force  and 
ability.  The  adjudicated  cases  are  in  con- 
flict, and  almost  evenly  balanced.  The  view 
that  such  a  provision  is  without  eflfect  upon 
the  negotiability  of  the  instrument  is  sup- 
ported by  Clark  v.  Skeen,  61  Kan.  526,  49 
L.  R.  A.  190,  60  Pac.  327;  Hastings  v. 
Thompson,  54  Minn.  184,  21  L.  R.  A.  178,  65 
N.  W.  968;  Smith  v.  Kendall,  9  Mich.  241, 
80  Am.  Dec.  83,  and  subsequent  decisions  in 
Michigan;  Whittle  v.  Fond  du  Lac  Nat. 
Bank  (Tex.  dv.  App.)  26  S.  W.  1106; 
Morgan  v.  Edwards,  53  Wis.  599,  40  Am. 
Rep.  781,  11  N.  W.  21;  Bradley  v.  Lill,  4 
Biss.  473,  Fed.  Cas.  No.  1,783.  The  con- 
trarv  position  is  maintained  in  Culbertson 
V.  Nelson.  93  Iowa,  187,  27  L.  R.  A.  222,  61 
N.  W.  854;  FlagQ  v.  School  Dist.  No.  10.  4 
N.  D.  30,  25  L.  K.  A.  363,  58  N.  W.  499; 
Nicely  v.  Commercial  Bank,  15  Ind.  App. 
563,  44  N.  £.  672,  and  subsequent  cases  m 
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Indiana ;  Fitzhanis  v.  Leggatt,  10  Mo.  App. 
527;  First  Nat.  Bank  v.  Bynum,  84  N.  C. 
24,  37  Am.  Rep.  604;  Read  v.  McNulty,  12 
Rich.  L.  445,  78  Am.  Dec.  467,  and  subse- 
quent cases  in  South  Carolina;  Hughitt  v. 
Johnson,  28  Fed.  865,  and  several  subse- 
quent decisions  in  the  Federal  courts.  Some 
of  the  cases  on  each  side  are  open  to  obvi- 
ous criticism.  Morgan  V.  Eduxirds  is  a  dic- 
tum as  to  this  point,  and  Bradley  v.  Lill 
goes  so  far  as  to  hold  that  an  instrument 
payable  "in  exchange"  on  a  certain  point  is 
negotiable.  See  Chandler  v.  Calvert,  87 
Mo.  App.  368.  On  the  other  hand,  some  of 
the  decisions  taking  the  opposite  view  are 
based  on  special  provisions  of  statutes.  The 
whole  matter  turns  upon  the  question 
whether  such  a  stipulation  renders  the 
amount  uncertain,  so  as  to  destroy  one  of 
the  essential  elements  of  negotiability. 
While  it  is  true  that  in  a  sense  an  uncertain 
element  is  imported  into  the  instrument  by 
the  agreement  to  pay  exchange,  the  difficulty 
is  more  specious  tnan  real.  Business  is  car- 
ried on  more  or  less  in  subordination  to  cer- 
tain flnancial  centers,  to  which  and  from 
which  money  is  constantly  flowing.  When 
a  note  is  made  payable  in  Lincoln  with  Chi- 
cago exchange,  the  practical  business  effect 
is  the  same  as  if  it  had  been  payable  in 
Chicago,  but,  for  convenience,  the  parties 
had  agreed  that  it  might  be  paid  at  Linooln, 
with  the  cost  of  transmission.  Clark  v. 
Skeen,  61  Kan.  526,  49  Lu  R.  A.  190,  60  Pac. 
327;  Morgan  v.  Edwo/rds,  63  Wis.  699,  40 
Am.  Rep.  781,  11  N.  W.  21.  Looked  at  in 
this  way,  the  exchange  becomes  a  mere  in- 
cident, not  affecting  the  amount  of  the  debt 
itself,  and  analogous  to  such  matters  as  at- 
torneys* fees  and  costs  of  collection,  which 
do  not  affect  negotiability.  As  Mr.  Daniel 
puts  it:  "The  spirit  of  the  rule  requiring 
precision  in  the  amount  of  negotiable  in- 
struments applies  rather  to  principal 
amount  than  to  the  ancillary  and  incidental 
additions  of  interest  or  exchange."  1  Dan. 
Neg.  Inst.  §  64.  These  questions  are  pri- 
marily questions  of  business  and  business 
usage,  and,  so  far  as  not  foreclosed  by  any 
established  course  of  decision,  ought  to  be 
resolved  in  a  liberal  spirit,  to  promote  the 
interests  of  business,  rather  than  by  a  strict 
adherence  to  the  letter  of  the  rules.  The 
policy  of  the  rule  as  to  negotiability  is  in 
no  way  infringed  by  the  provision  as  to  ex- 
change. The  custom  and  convenience  of 
business  men  have  introduced  it  in  such  in- 
struments, and  would,  perhaps,  afford  sound 
reason,  in  view  of  the  general  approval  of 
standard  text-writers,  for  a  modification  of, 
or  exception  to,  the  general  rule,  if  neces- 
sary. But  there  is  sufficient  ground  to  hold 
that  the  reason  of  the  rule  is  unaffected, 
and  the  infringement  of  its  letter,  if  any,  is 
of  trivial  consequence. 

It  is  argued  that  the  provisions  of  the 
note  in  suit  for  payment  of  "attorneys' 
fees"  generally,  without  specifying  for  what 
purpose,  destroy  negotiability.  But  we 
must  give  the  instrument  a  reasonable  con- 
struction.   It  is  self-evident  that  fees  for 
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collecting  the  note,  if  not  paid  at  maturity, 
were  referred  to.  As  our  law  now  stands, 
this  clause  was  mere  surplusage,  and  may 
be  wholly  disregarded. 

Objection  is  made  also  to  the  petition. 
The  allegations  of  that  pleading  are  not  as 
precise  as  they  might  be.  But  the  defend- 
ant pleaded  that  the  note  was  taken  after 
maturity,  and  without  consideration,  and 
plaintiff  denied  these  allegations  generally. 
The  parties  went  to  trial  upon  the  theory 
that  those  questions  were  in  issue,  and  de- 
cisive of  plaintiff's  rights,  and  the  trial 
court  expressly  based  its  decision  upon  the 
question  whether  the  instrument  was  nego- 
tiable. The  theory  which  the  parties  held 
below  ought  to  bind  them  here,  and  the 
cause  will  be  treated  as  all  parties  as  well 
as  the  trial  court  there  treat^  it. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded. 

.es,  C,  concurs. 


Oldl&am,  C: 

I  concur  in  the  conclusion  reached  by  my 
learned  associate  in  this  case,  because  I  be- 
lieve the  opinion  is  in  harmony  with  the 
former  holdings  of  this  court  on  the  ques- 
tion of  negotiability  of  the  instrument,  but 
on  sound  principle  I  believe  the  decision  is 
wrong. 

Per  Guriamt 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  cause  remanded. 


HARTFORD     FIRE     INSURANCE     COM- 
PANY,  Plff,  in  Err,, 

V, 

Frank  R.  HON  et  al. 


..LL. 
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*1.  An  agreement  bet^reen  parties  to 
a  eontract  that  neither  ahall  main- 
tain a  snlt  thereon  after  breach — all  dif- 
ferences to  be  settled  by  arbitration — is 
without  binding  force,  as  tending  to  oust  the 
courts  of  their  Jurisdiction. 

2.  An  agreement  by  'v^hlch  parties 
thereto  stlpnlate  In  adTance  not  to 
enforce,  by  a  resort  to  a  eourt  of  Jus- 
tice, a  substantial  right  which  may  subse- 
quently be  Involved  in  dispute  between  them, 
but  to  submit  such  right  to  the  decision  of  a 
private  tribunal,  although  other  Questions  In- 
volved may  be  reserved  for  adjudication  by 
the  courts,  cannot  be  enforced. 

3.  An  Insurance  poIIcT  provided  that 
the  insurer  should  not  be  liable  be- 
yond the  actual  cash  value  of  the  prop- 

*Headnote8  by  KiRKrATBiCK,  C. 


Note.—  As  to  effect  of  agreement  to  arbitrate 
on  right  to  bring  action,  see  also,  in  this  series, 
Kinney  v.  Baltimore  St  O.  Employees'  Asso.  (W. 
Vs.)  15  L.  R.  A.  142,  and  note,  and  Chapman 
V.  Rockford  Ins.  Co.  (Wis.)  28  L.  R.  A.  405. 
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erty  at  the  time  of  loss :  the  loss  or  damage 
to  be  ascertained  by  the  Insured  and  the  In- 
surer, and,  in  case  of  disagreement,  then  by 
arbitrators  selected  in  the  manner  indicated 
in  the  contract.  Held,  that  when,  in  the 
first  instance,  the  insured  and  Insurer  could 
not  agree  as  to  the  extent  of  the  loss,  there 
was  a  valid  and  subsisting  cause  of  action, 
subject  to  adjudication  by  a  court  of  law,  and 
that  the  stipulation  to  arbitrate  the  amount 
of  loss  could  not  be  enforced,  as  tending  to 
oust  the  Jurisdiction  of  the  courts. 

(December  3,  1902.) 

ERROK  to  the  District  Oourt  for  Lancas- 
ter County  to  review  a  judgment  in  fa- 
vor of  plaintiffs  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  pol- 
icy of  fire  insurance.     Affirmed. 

The  facts  are  stated  in  the  Conunissioner's 
opinion. 

Messrs.  7.  M.  Hall,  G.  G.  Marlay,  and 
Barker  So  Hicks  for  plaintiff  in  error. 

Messrs.  Halleok  7.  Rose  and  Wilmer 
B.  Gomstack  for  defendants  in  error. 

Messrs.  G.  G.  MoNisli  and  Greene, 
BreokenridcOy  A  Kiiuler,  amici  otirice: 

The  refusal  of  the  insured  to  comply  with 
the  appraisal  clause  of  the  policies  must 
abate  this  suit. 

Langan  v.  ^tna  Ins.  Co.  96  Fed.  705; 
Connecticut  F.  Ins.  Co.  v.  Hamilton,  8  C.  C. 
A.  114,  10  U.  S.  App.  366,  59  Fed.  258; 
Hamilton  v.  Phoenix  Ins.  Co.  9  C.  C.  A.  530, 
22  U.  S.  App.  164,  61  Fed.  379. 

An  agreement  between  parties  to  submit 
a  single  question,  which  may  be  the  subject 
of  dispute  between  them,  to  the  judgment  of 
arbitrators  or  appraisers  will  be  gladly  en- 
forced; such  an  agreement  not  being  one 
which  ousts  the  jurisdiction  of  the  court  to 
determine  the  question  of  liability  between 
the  parties,  and  the  enforcement  of  which 
would  greatly  simplify  and  minimize  the  la- 
bor of  the  court  in  determining  the  rights  of 
the  parties. 

Bedell  v.  Kennedy,  109  N.  Y.  153,  16  N. 
E.  326 ;  Knoche  v.  Chicago,  M.  d  8t.  P.  R. 
Co.  34  Fed.  471;  Herrick  v.  Belknap,  27  Vt. 
673:  Delatcare  d  H.  Canal  Co,  v.  Pennsyl- 
vania Coal  Co.  60  N.  Y.  250;  Scott  v.  Avery, 
5  H.  L.  Gas.  811;  Holmes  v.  Richet,  56  Cal. 
307,  38  Am.  Rep.  54;  Faunce  v.  Burke,  16 
Pa.  469,  55  Am.  Dec.  619;  O'Reilly  v.  Kerns, 
52  Pa.  214 ;  Schrandt  v.  Young,  62  Neb.  254, 
S6  N.  W.  1086;  National  Masonic  Aoci, 
Asso.  V.  Burr,  44  Neb.  268,  62  N.  W.  466. 

The  following  courts  enforce  the  appraisal 
clause  of  insurance  policies  in  terms  like 
those  in  this  suit,  as  a  condition  precedent 
to  the  maintenance  of  an  action: 

Hamilton  v.  Liverpool  d  L.  d  O.  Ins.  Co. 
136  U.  S.  242,  34  L.  ed.  419,  10  Sup.  Ct. 
Rep.  945;  Gauche  v.  London  d  L.  Ins.  Co. 
4  Woods,  102,  10  Fed.  347 ;  Zalesky  v.  Home 
IM.  Co.  102  Iowa,  613,  71  N.  W.  566;  Cfeorge 
Dee  d  Sons  Co.  v.  Key  City  F.  Ins.  Co.  104 
Iowa,  167,  73  N.  W.  594;  Westenhaver  Bros. 
V.  German  American  Ins.  Co.  113  Iowa,  726, 
84  N.  W.  718;  Gasser  v.  Sun  Fire  Office,  42 
Minn.  315,  44  N.  W.  252;  Mosness  v.  (?er- 
man-Atnerican  Ins.  Co.  50  Minn.  341,  52  N. 
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W.  932;  Levine  v.  Lancashire  Ins,  Co,  66 
Minn.  138,  68  N.  W.  865;  Chapman  v.  Rack- 
ford  Ins,  Co.  89  Wis.  572,  28  L.  R.  A.  405, 
62  N.  W.  422 ;  Chippewa  Lumber  Co,  v.  Phe- 
m>  Ins,  Co,  80  Mich.  116,  44  N.  W.  1056; 
Brock  V.  Dwelling  House  Ins.  Co,  102  Mich. 
583,  26  L.  R.  A.  623,  61  N.  W.  67;  Niagara 
F.  Ins.  Co.  V.  Bishop,  164  111.  9,  39  N.  E. 
1 102 ;  Phaeniw  Ins.  Co.  v.  Carnahan,  63  Ohio 
St.  258,  68  N.  E.  805;  Palatine  Ins.  Co.  v. 
Morton-Scott-Rohertson  Co.  106  Tenci.  658, 
61  S.  W.  787;  Old  Saucelito  Land  d  Dry 
Dock  Co.  V.  Commercial  Union  Assur,  Co, 

66  Cal.  253,  5  Pac.  232;  Carroll  v.  Girard  F. 
Ins,  Co.  72  Cal.  297,  13  Pac.  863;  Hood  v. 
Hartshorn,  100  Mass.  117,  1  Am.  Rep.  89; 
Reed  v.  Washington  F.  d  M.  Ins.  Co,  138 
Mass.  572;  Hutchinson  v.  Liverpool  d  L.  d 
O.  Ins.  Co.  153  Mass.  143,  10  L.  R.  A.  658, 
26  N.  E.  439;  Hall  v.  Norwalk  F.  Ins.  Co, 

67  J^onn.  105,  17  Atl.  356;  Wolff  v.  Liver- 
pool d  L.  d  G.  Ins.  Co,  60  N.  J.  L.  463,  14 
Atl.  562;  Pioneer  Mfg'.  Co,  v.  Phosnia  As- 
sur. Co.  106  N.  C.  28,  10  S.  E.  1067 ;  Hern- 
don  V.  Lancashire  Ins.  Co.  107  N.  C.  191,  10 
L.  R.  A.  63,  12  S.  E.  241 ;  Hanover  F.  Ins. 
Co.  V.  Leuns,  28  Fla.  209,  10  So.  297 ;  Scot- 
tish Union  d  Nat.  Ins.  Co.  v.  Clancy,  71 
Tex.  5,  8  S.  W.  630. 

Kirkpatriok,  C,  filed  the  following 
opinion : 

This  is  an  action  brought  to  recover  for 
a  loss  claimed  to  have  accrued  under  a  pol- 
icy of  insurance.  The  insured  hftd  judgment 
below,  and  the  case  is  brought  to  this  court 
upon  error  by  the  insurance  company.  The 
single  question  presented  and  requiring  con- 
sideration is  the  validity  of  a  provision  in 
the  policy  making  a  submission  of  the  ques- 
tion of  the  amount  of  loss  to  arbitrators, 
and  an  award  thereon,  a  condition  precedent 
to  the  right  to  maintain  an  action.  The 
agreement  providing  for  arbitration  is  as 
follows:  "In  the  event  of  disagreement  as 
to  the  amount  of  the  loss,  the  same  shall,  as 
above  provided,  be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  first  select  a 
competent  and  disinterested  umpire.  The 
appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agree, 
shall  submit  their  diflferences  to  the  umpire ; 
and  the  award  in  writing  of  any  two  shall 
determine  the  amount  of  such  loss  .  .  . 
No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements/'  It  has  been  ably  and 
earnestly  contended  in  briefs  of  counsel  and 
in  the  argument  at  the  bar  that  there  is 
nothing  in  the  provision  quoted  contrary  to 
sound  public  policy,  or  contrary  to  the  prior 
decisions  of  this  court,  and  that  it  ou^ht, 
therefore,  to  be  given  full  force,  rendering 
a  refusal  on  the  part  of  the  insured  to  arbi- 
trate a  good  plea  in  bar  to  the  action. 

It  is  an  incident  of  every  contract  that  a 
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breach  on  the  part  of  one  of  the  parties 
thereto  gives  to  the  other  a  cause  of  action 
enforceable  in  a  court  of  law  or  equiiy ;  and 
an  agreement  between  parties  to  a  contract 
that  neither  shall  maintain  a  suit  thereon 
after  breach,  any  differences  to  be  settled  by 
arbitration,  is  without  binding  force,  as 
tending  to  oust  the  jurisdiction  of  the 
courts.  The  doctrine  is  stated  by  Mr.  Jus- 
tice Hunt  in  Home  Ins,  Co.  v.  Morse,  20 
Wall.  445-461,  22  L.  ed.  365-368,  as  fol- 
lows: "Every  citizen  is  entitled  to  resort 
to  all  the  courts  of  the  country,  and  to  in- 
voke the  protection  which  all  the  laws  or  all 
those  courts  may  a£ford  him.  A  man  may 
not  barter  away  his  life,  or  his  freedom,  or 
his  substantial  rights.  ...  In  a  civil 
case  he  may  submit  his  particular  suit,  by 
his  own  consent,  to  an  arbitration,  or  to  the 
decision  of  a  single  judge.  So,  he  may  omit 
to  exercise  his  right  to  remove  his  suit  to  a 
Federal  tribunal,  as  often  as  he  thinks  fit,  in 
each  recurring  case.  In  these  aspects  any 
citizen  may,  no  doubt,  waive  the  rights  to 
which  he  may  be  entitled.  He  cannot,  how- 
ever, bind  himself  in  advance  by  an  agree- 
ment, which  may  be  specifically  enforced, 
thus  to  forfeit  his  rights  at  all  times  and 
on  all  occasions,  whenever  the  case  may  be 
presented."  The  case  quoted  from  involved 
the  validity  of  a  contract  between  the  state 
of  Wisconsin  and  the  Home  Fire  Insurance 
Company  of  New  York,  by  which  the  latter 
agreed,  in  compliance  with  a  statute  of  Wis- 
consin, not  to  remove  any  suit  brought 
against  it  in  the  state  courts  for  trial  into 
the  Federal  courts,  and  the  agreement  was 
held  to  be  nonenforceable.  That  decision 
announced  the  proposition  that  a  party 
might,  in  any  particular  case,  waive  his 
right  to  remove  his  suit  to  the  Federal 
courts,  but  that  he  could  not  in  advance,  by 
agreement,  bind  himself  that,  in  case  a  fu- 
ture suit  should  arise,  he  would  not  avail 
himself  of  the  right  to  remove  it  to  such 
courts,  because  every  man  is  entitled  to  re- 
sort to  all  the  courts  and  invoke  their  pro- 
tection, and  cannot  be  held  to  an  agreement, 
to  enforce  which  would  result  in  depriving 
him  of  a  substantial  right  guaranteed  by  the 
law.  The  provision  found  in  the  Constitu- 
tion of  the  state  (Bill  of  Rights,  §  13)  em- 
bodies the  same  general  proposition:  "All 
courts  shall  be  open,  and  every  person,  for 
any  injury  done  him  in  his  lands,  goods,  per- 
son, or  reputation,  shall  have  a  remedy  by 
due  course  of  law,  and  justice  administered 
without  denial  or  delay."  Thus  it  will  be 
seen  that  a  stipulation  that  no  suit  shall  be 
maintainable  upon  a  contract  after  breach  is 
void.  This  proposition,  we  understand,  is 
conceded  in  the  case  at  bar;  and,  if  the  stip- 
ulation above  quoted  results  in  ousting  the 
courts  of  jurisdiction,  it  must  be  held  unen- 
forceable. 

But  it  is  contended  that  the  provision  does 
not  contemplate  ousting  the  jurisdiction  of 
the  courts;  that  the  contract  merely  pro- 
vides for  an  adjustment  by  arbitration  of 
the  amount  of  the  loss,  leaving  the  question 
of  liability  to  be  adjudicated  in  the  usual 
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channel  of  the  courts.  Between  this  kind  of 
a  stipulation,  it  is  said,  and  one  providing 
for  the  submission  of  all  matters  in  dis- 
pute, including  the  question  of  liability, 
there  is  a  definite  distinction, — ^the  former 
valid  and  enforceable,  and  the  other  admit- 
tedly opposed  to  the  policy  of  the  law.  The 
theory  of  plaintiff  in  error  is  that  under 
such  a  stipulation  in  the  contract  the  award 
becomes  a  condition  precedent  to  the  right 
of  action;  that  no  cause  of  action  accrues 
until  the  arbitrators  have  made  an  award. 
Such  an  agreement,  it  is  contended,  does  not 
oust  the  courts  of  jurisdiction,  for  the  rea- 
son that  parties  are  at  liberty  to  contract 
that,  in  the  event  of  unliquidated  damages 
arising  from  contract,  such  damages  shall 
be  liquidated  and  ascertained  by  a  given 
mode ;  both  parties  binding  themselves  to  re- 
fer that  question  to  a  private  tribunal  of 
their  own  selection,  clothing  that  tribunal 
with  power  finally  and  conclusively  to  adju- 
dicate that  question.  Stated  in  other  terms, 
the  contention  of  plaintiff  in  error  amounts 
to  a  concession  that  the  parties  cannot  bind 
themselves  to  settle  the  question  whether  the 
company  is  liable  at  all  in  this  manner,  be- 
cause the  policy  of  the  law  forbids  such  an 
agreement,  but  that  they  are  free  to  stipu- 
late that  the  amount  of  the  loss  shall  be  ul- 
timately decided  by  a  mode  agreed  upon, 
other  than  a  resort  to  the  court».  If  this 
distinction  is  sound,  the  arbitration  and 
award  must  be  held,  in  accordance  with  the 
plain  reading  of  the  agreement,  a  condition 
precedent  to  a  right  of  action.  If,  on  the 
contrary,  there  is  no  real  or  substantial  dis- 
tinction in  principle  between  an  agreement 
to  refer  the  whole  controversy  and  an  agree- 
ment to  refer  only  a  particular  part  of  it, 
the  agreement  under  consideration  must,  of 
course,  be  held  to  come  within  the  doctrine 
prohibiting  agreements  which  oust  the 
courts  of  jurisdiction.  An  agreement,  as 
we  have  already  seen,  that  neither  party 
should  maintain  an  action  on  a  contract, 
either  at  law  or  in  equity, — ^any  controversy 
to  arise  to  be  referred  to  arbitration, — can- 
not be  enforced,  upon  the  theory  that  the 
powers  of  all  the  courts  may  always  be  in- 
voked by  every  citizen  for  the  protection  of 
his  rights;  that  the  enforcement  of  a  valid 
and  subsisting  cause  of  action  is  a  substan- 
tial right;  and  that  he  cannot  be  held  to 
have  iMirtered  that  away  by  any  agreement 
made  before  it  arose.  Upon  principle,  there- 
fore, we  assume  it  to  be  true  that  an  agree- 
ment by  which  the  parties  thereto  bind 
themselves  to  refrain  from  resorting  to  the 
courts  for  the  adjudication  of  a  cause  of 
action  to  arise  between  them  in  the  future 
is  void,  and  the  real  question  in  this  case  is 
whether  this  principle  has  been  violated  by 
the  arbitration  agreement  pleaded. 

In  the  contract  upon  which  this  action  is 
brought,  plaintiff  in  error  agrees  to  be  liable 
not  beyond  the  actual  casn  value  of  the 
property  at  the  time  any  loss  or  damage  oc- 
curs. To  the  extent  of  such  loss  or  damage, 
it  does  not  question  its  liability.  Further 
than  this  there  is  nothing  in  the  contract  by 
which  the  liability  of  the  company  is  indi- 
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cated.  All  the  residue  of  the  clause  relates 
to  the  mode  of  ascertaining  or  estimating 
the  "actual  cash  value  of  the  property  at 
the  time  any  loss  or  damage  occurs."  The 
contract  further  provides :  "In  the  event  of 
disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascer- 
tained" by  appraisers;  indicating  the  man- 
ner of  their  selection,  and  the  rules  to  gov- 
ern their  deliberations.  The  award  of  the 
appraisers,  of  course,  not  being  subject  to 
review  by  a  court  of  law  or  equity,  and  be- 
ing unimpeachable  except  for  fraud,  becomes 
conclusive  of  the  question  of  the  amount  of 
the  loss.  It  is  therefore  apparent  that,  so 
far  as  the  question  of  the  amount  of  the  loss 
is  concerncKi,  the  party  has,  by  the  agree- 
ment into  which  he  has  entered,  closed  up 
all  access  to  the  courts.  The  agreement  to 
arbitrate  contemplates  a  reservation  by  the 
company  and  the  insured  of  the  question  of 
liability  in  any  event.  Inasmuch  as  it  is 
not  to  be  assumed  that  the  company  would 
go  to  the  trouble  of  an  expensive  arbitra- 
tion of  the  amount  of  the  loss,  bearing  its 
share  of  the  cost,  unless  it  was  ready  to  con- 
cede its  liability  for  some  loss,  the  presump- 
tion would  naturally  be  that,  when  arbitra- 
tion of  the  loss  is  once  undertaken,  the  ex- 
tent of  the  loss  is  the  question  of  chief  im- 
portance to  all  concerned.  But  even  if  the 
question  of  the  company's  liability  is  not  in 
every  instance  tacitly  conceded  by  entering 
into  arbitration  of  the  amount  of  the  loss, 
it  is  certaiti  that  in  some  instances  this 
would  be  the  case;  and  in  every  such  in- 
stance, at  least,  all  of  the  right^  at  stake 
between  the  parties  would  be  wholly  and 
exclusively  in  the  hands  of  a  private  tri- 
bunal, to  be  finally  adjudicated  by  them,  in 
compliance  with  a  contract  entered  into  long 
before  any  dispute  had  arisen,  and  before 
the  parties  knew  that  any  dispute  would 
arise.  Now,  in  a  case  such  as  that  sup- 
posed, the  company  tacitly  or  expressly  ad- 
mitting its  liability,  what  would  be  the  ques- 
tion for  settlement?  Namely,  the  extent  of 
the  company's  liability,  measured  "by  the 
actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs."  Is  it  not 
a  matter  of  very  substential  interest  to  the 
parties  that  this  question  should  be  settled 
rightly?  A  settlement  of  the  matter  upon 
a  basis  which  would  give  to  the  insured  an 
amount  either  too  small  or  too  large  would 
he  for  one  of  the  parties  to  suffer,  just  to 
that  extent,  a  deprivation  of  his  property 
rights.  But  it  is  said  the  parties  have 
agreed  upon  that  mode  of  settlement,  and, 
if  one  or  the  other  should  suffer  such  a 
deprivation,  it  must  be  held  to  come  within 
the  reasonable  and  necessary  intendments  of 
the  contract.  The  answer  is  that  the  courts 
of  law,  established  and  maintained  by  socie- 
ty, with  all  the  safeguards  surrounding 
their  administration  of  justice,  are  consti- 
tuted and  maintained  for  the  specific  pur- 
pose of  settling  just  such  differences.  A 
jury  may  or  may  not  be  as  competent  and 
$ikilful  in  arriving  at  the  exact  amount  of 
the  loss  as  would  be  a  board  selected  by  the 
parties   themselves;    but  the   law  gives  to 
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either  party  the  right  to  have  a  jury,  safe- 
guarded by  all  the  machinery  of  a  duly  con- 
stituted court  of  justice,  pass  upon  that 
question ;  and  to  this  effect  the  Constitution 
(§  6,  Bill  of  Rights)  has  provided:  ''The 
right  of  trial  by  jury  shall  remain  invio- 
late." It  may  be  readily  admitted  that  in 
such  a  case,  after  it  has  arisen,  the  par^ 
may  submit  this  particular  question,  by  his 
own  consent,  to  arbitration,  or  to  the  deci- 
sion of  a  single  judge.  But  we  cannot  see 
upon  what  principle  his  agreement,  made  in 
advance,  and  binding  himself  before  this 
right  accrues,  to  forfeit  it  after  it  does  ac- 
crue, can  be  specifically  enforced  against 
him.  To  so  enforce  it  would  be  tantamount 
to  saying  that,  while  parties  cannot  by  con- 
tract barter  away  all  of  their  substantial 
rights  which  may  later  be  involved  in  con- 
troversy between  them,  they  can  make  a  sev- 
erance, and  barter  away  the  one  which  is 
likely  to  be  of  chief  significance  when  the 
controversy  does  finally  arise. 

If  the  position  contended  for  be  correct, 
the  principle  would  apply  to  all  contracts. 
Should  a  person  or  corporation,  employing 
a  large  number  of  servants,  in  each  contract 
of  employment  stipulate  that,  in  case  of 
personal  injury  to  the  servant  during  em- 
ployment, the  amount  of  damage  should  be 
submitted  for  arbitration  to  a  board  of  phy- 
s^icians,  their  determination  of  that  question 
to  be  final  and  conclusive,  the  question  of 
liability  to  remain  for  the  determination  of 
the  courts,  it  will  be  hardly  contended  that 
such  an  agreement  would  be  enforced;  yet 
the  principle  involved  would  be  identical 
with  that  in  the  case  at  bar.  To  recognize 
the  existence  of  such  a  distinction  would, 
it  seeuis  to  us,  be  a  plain  evasion  of  a  salu- 
tary doctrine  firmly  imbedded  in  the  law, 
— that  courts  will  not  lend  their  aid  in  the 
enforcement  of  contracts  the  effect  of  which 
would  be  to  close  their  doors  to  suitors  who 
would  otherwise  be  entitled  to  their  protec- 
tion. 

In  Home  Ins.  Co.  v.  MorsCy  20  Wall.  445- 
450,  22  L.  ed.  365-368,  is  found  this  lan- 
guage: "Should  a  citizen  of  New  York  en- 
ter into  an  agreement  with  the  state  of  Wis- 
consin, upon  whatever  consideration,  that  he 
would  in  no  case,  when  called  into  the  courts 
of  that  state,  or  the  Federal  tribunals  with- 
in it,  demand  a  jury  to  determine  any  rights 
of  property  that  might  be  called  in  question, 
but  that  such  rights  should  in  all  such  cases 
be  submitted  to  arbitration  or  to  the  decision 
of  a  single  judge,  the  authorities  are  clear 
that  he  would  not  thereby  be  debarred  from 
resorting  to  the  ordinary  legal  tribunals  of 
the  state."  And  if  a  citizen  of  New  York 
could  not  be  held,  upon  principle  or  author- 
ity, to  such  a  contract  as  that  supposed, 
with  the  state  of  Wisconsin,  it  seems  to  us 
i'qually  clear  that  he  could  not  be  held  to  a 
contract  with  a  citizen  of  that  state,  bind- 
ing himself,  in  any  suit  thereafter  to  arise 
between  them,  not  to  demand  a  jury  tria,l  to 
determine  any  rights  of  property  that  might 
be  called  into  question,  but  that  such  rights 
should,  in  any  case  to  arise,  be  submitted 
to  arbitration,  or  to  the  decision  of  a  sin- 
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gle  judge.  Y'et  the  latter  is,  according  to 
our  view,  in  effect,  tHe  contract  under  con- 
sideration in  the  case  at  bar;  and  we  are  of 
opinion  that  it  cannot  be  enforced,  but  that 
it  is  revocable  by  either  party  at  any  time 
before  arbitration  is  had. 

We  are  not  unmindful  of  the  fact  that 
there  are  many  cases  in  both  Federal  and 
state  courts  recognizing  the  distinction 
sought  to  be  main^ned  here.  These  deci- 
sions are  for  the  most  part  based  upon 
Scott  V.  Avery,  6  H.  L.  Cas.  811,  decided  in 
1856.  That  was  a  case  involving  marine  in- 
surance, where  the  contract  provided  that 
the  loss,  as  to  amount,  must  first  be  settled 
by  what  was  styled  a  "committee,"  which 
s>eems  to  have  been  a  board  of  ofiScers  of  the 
insurance  company,  but,  if  a  difference 
should  arise  between  the  insured  and  the 
committee,  such  difference  should  be  re- 
ferred to  arbitration, — the  award  of  the  ar- 
bitrators to  be  final, — ^with  the  further  pro- 
vision that,  if  the  insured  refused  to  accept 
the  settlement  made  by  the  committee,  the 
obtaining  of  the  decision  of  the  arbitrators 
was  a  condition  precedent  to  the  maintain- 
ing of  an  action.  In  that  case  it  was  con- 
ceded by  all  the  lords  that  it  had  become  the 
settled  law  that  a  contract  which  required 
all  questions  in  controversy  to  be  submitted 
to  arbitrators,  whose  award  should  be  final, 
was  void,  as  a  contract  tending  to  oust  the 
courts  of  their  jurisdiction,  and  for  that 
reason  contrary  to  public  policy;  but  it  was 
held  by  a  majority  of  the  lords  that  the  pro- 
vision in  the  policy  was  valid  because  it 
only  required  that  the  question  of  amount 
be  submitted  to  arbitration.  We  have  made 
a  very  careful  examination  of  the  arguments 
advanced  in  the  several  opinions  given  by 
the  lords  in  support  of  the  conclusion 
reached  by  the  majority,  and,  with  all  due 
respect,  are  forced  to  the  conclusion  that 
the  position  taken  is  unsound.  The  distinc- 
tion urged  does  not  seem  to  have  any  solid 
foundation  upon  which  to  rest.  The  real 
question  is.  Will  parties  bound  by  a  con- 
tract to  settle  differences  by  arbitration 
which  shall  be  final,  and  by  stipulation  en- 
tered into  when  the  contract  is  formed,  de- 
prive themselves  of  the  right  to  the  protec- 
tion of  the  courts?  Suppose,  in  a  contro- 
versy arising  upon  a  loss  sustained  under 
an  insurance  policy,  three  distinct  questions 
are  presented  for  determination.  It  is  con- 
ceded by  all  parties  that  an  agreement  to 
submit  all  of  the  questions  to  arbitration  is 
against  public  policy  and  void.  Upon  what 
sound  reason  can  it  be  said  that  an  agree- 
ment to  submit  one  or  two  of  the  questions 
in  controversy  can  be  sustained?  As  we 
have  seen,  the  one  or  two  questions  may  be 
the  questions  of  vital  importance,  and  the 
third  may  sink  into  insignificance,  or  may 
be  entirely  eliminated  by  the  arbitration  of 
the  two  questions.  Or  suppose  ten  ques- 
tions are  in  controversy:  Will  the  courts 
say  that  a  contract  to  submit  nine  is  valid, 
and  will  be  enforced,  so  long  as  the  party 
has  one  question  left,  concerning  which  he 
lias  a  right  to  be  heard  in  the  courts.  Of 
course,  the  one  remaining  question  may  be 
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of  minor  importance,  and  the  party  may  not 
desire  to  go  into  the  courts  upon  that.  Yet, 
so  long  as  the  contract  does  not  deprive  him 
of  the  right  to  go  into  the  courts  upon  all 
the  questions  involved,  it  is  valid  and  ynlh 
he  enforced.  It  seems  clear  to  us  that  an 
agreement  which  deprives  a  party  of  a  right 
to  the  protection  of  the  courts  upon  a  sin- 
gle question,  which  may  be  the  question  of 
greatest  importance  in  the  controversy,  vio- 
lates the  principle  involved  to  the  same  ex- 
tent as  would  an  agreement  requiring  all 
matters  to  be  submitted.  If  we  say  that  an 
agreement  to  submit  one  question  to  arbitra- 
tors is  valid,  then  there  is  no  middle  ground 
upon  which  to  stand.  If  one  question  can 
be  submitted,  and  the  determination  of  the 
arbitrators  be  final,  then  all  questions  in- 
volved can,  upon  the  same  principle,  be  sub- 
mitted. The  distinction  made  by  the 
learned  lords  in  Scott  v.  Avery  does  not  rest 
upon  sound  principles.  It  is  a  difference  in 
degree,  rather  than  in  kind.  The  question 
was  passed  upon  by  the  court  in  Oerman- 
American  Ins.  Co.  v.  Etherton,  25  Neb.  506. 
41  N.  W.  406.  The  policy  in  that  case, 
among  other  things,  contained  the  following 
provision:  "It  is  expressly  stipulated  by 
the  parties  hereto  that  no  suit  or  action 
against  this  company  shall  be  sustained  in 
any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained,  fixing  the 
amount  of  such  claims  in  the  manner  above 
provided.'*  Reece,  Ch.  J.,  in  considering 
this  clause  in  the  policy,  said:  "As  to  the 
first  of  the  above-quoted  clauses,  we  appre- 
hend that  there  is  practically  no  dispute  but 
that  the  whole  provision  is  void."  In  the 
syllabus  in  that  case  it  is  said:  "A  provi- 
sion in  a  policy  that  no  suit  or  action 
against  the  insurer  'shall  be  sustained  in 
any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained'  by  arbitra- 
tion 'fixing  the  amount'  due,  after  loss,  is 
void;  the  effect  of  such  provision  being  to 
oust  the  courts  of  their  legitimate  jurisdic- 
tion." It  is  said  by  counsel  for  plaintiff  in 
error  that  the  loss  in  that  case  arose  from 
the  destruction  of  a  dwelling  house  and  con- 
tents, and  that  the  clause  quoted  in  the  pol- 
icy was  void  as  being  contrary  to  the  valued 
policy  law,  and  that,  while  the  decision  in 
that  case  was  correct,  the  learned  judge 
writing  the  opinion  gave  a  wrong  reason. 
In  this  counsel  is  in  error.  The  valued  pol- 
icy law  took  effect  July  1,  1889,  while  the 
policy  considered  in  that  case  was  written 
December  21,  1886.  The  question  under  con- 
sideration has  been  more  or  less  directly  in- 
volved in  the  following  cases:  Union  Ins, 
Co.  V.  Barwick,  36  Neb.  223,  64  N.  W.  619; 
Home  F.  his.  Co.  v.  Bean,  42  Neb.  537,  60 
N.  W.  907;  Ins.  Co.  of  N.  A.  v.  Bachler,  44 
Neb.  549,  62  N.  W.  911 ;  Home  F.  Ina.  Co.  v. 
Kennedy,  47  Neb.  138,  66  N.  W.  278; 
Schrandt  v.  Youtig,  62  Neb.  264,  86  N.  W. 
1086.  And  the  doctrine  has  been  assumed 
to  he  firmly  established  in  the  body  of  our 
law;  but  because  of  the  very  earnest  and 
able  manner  in  which  the  doctrine  has  been 
challenged  by  counsel  for  plaintiff  in  error, 
and  the  authorities  cited  from  various  courts 
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entitled  to  fair  consideration,  we  have  seen 
fit  to  re-examine  the  question ;  but  we  cannot, 
on  principle,  see  any  valid  reason  why  a 
doctrine  which  has  stood  for  many  years, 
and  which  has  become  a  rule  of  property, 
should  now  be  abandoned.  On  the  contrary, 
we  can  see  many  reasons  why  it  should  be 
adhered  to. 

From  what  has  been  said,  it  follows  that 
the  judgment  of  the  district  court  should  be 
aflirmed,  and  it  is  therefore  recommended 
that  the  same  be  done. 

Hastings,  C,  concurs. 

Per  Curiam: 

VoT  the  reasons  stated  in  the  foregoing 
opinion,  tJie  judgment  of  the  District  Court 
is  affirmed. 


Catherine  McENTEE  et  al,  Appts., 

V. 

Thomas  BOXACUM  et  al. 


(. 


.Neb.. 
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*1.  Ordinarily  the  rigrtat  to  the  custody 
and  to  decide  upon  the  llnal  place  of 
burial  of  tlte  body  of  a  deceased  unmar- 
ried person  resides  In  his  next  of  kin,  and  this 
right  the  courts  will  not  lightly  disregard,  or 
treat  as  having  been  waived  or  relinquished, 
except  upon  clear  and  satisfactory  evidence 
of  conduct  indicative  of  a  free  and  voluntary 
intent  and  purpose  to  that  end. 

2.  Evidence  exantined,  and  held  not  suf- 
ficient to  bring  this  case  within  the  above- 
mentioned  exception. 

3.  Territorial  areas,  described  in  the 
nomenclature  of  Roman  Catholie 
Clinrcb  as  "parishes,"  are  not  recognized 
by  the  law  as  corporate  or  political  entitles, 
and,  if  they  were  such,  the  church  could  not 
legislate  concerning  them. 

(December  3,  1002.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Lancaster  County 
in  defendants'  favor  in  an  action  brought  to 
restrain  defendants  from  interfering  with 
their  removal  of  the  remains  of  Edward  P. 
Cagney,  deceased.    Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  Charles  O.  Whedon,  for  appellants: 
The  judgment  dismissing  the  action  and 
enjoining  the  appellants  from  removing  the 
remains  of  Edward  P.  Cagney  in  the  man- 
ner and  for  the  purposes  intended  by  ap- 
pellants cannot  be  justified  by  the  facts  as 

*neadnotes  by  Ames..  C. 


Note. — ^As  to  right  to  control  disposition  of 
dead  body,  see  also  in  this  series,  note  to  Lar- 
son y.  Chase  (Minn.)  14  L.  R.  A.  85 :  Hackett 
T.  Hackett  (R.  I.)  19  L.  R.  A.  558:  Choppin  y. 
Dauphin  (La.)  33  U  R.  A.  133;  Thompson  y. 
Deeds  (Iowa)  35  L.  R.  A.  66;  O'Dcwtnell  y. 
Slack  (Cal.)  43  L.  R.  A.  388;  Wright  v.  Holly- 
wood Cemetery  Corp.  (Ga.)  62  L.  R.  A.  621; 
and  Enos  y.  Snyder  (Cal.)  53  L.  R.  A.  221. 
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disclosed  by  the  testimony,  or  by  the  law 
applicable 'to  those  facts. 

Weld  V.  Walker,  130  Mass.  422,  39  Am. 
Rep.  465 ;  Re  Beekman  Street,  4  Bradf .  503, 
Appx.j  Bogert  v.  Indmnapolia,  13  Ind.  134; 
Wynkoop  v.  Wynkoop,  42  Pa.  293,  82  Am. 
Dec.  506;  Pierce  v.  Swan  Point  Cemetery, 
10  R.  I.  227,  14  Am.  Rep.  667;  Snyder  v. 
Snyder,  60  How.  Pr.  371;  Smiley  v.  Bart- 
lett,  6  Ohio  C.  C.  234;  Larson  v.  Chase,  47 
Minn.  307,  14  L.  R.  A.  85,  50  N.  W.  238; 
Reinhan  v.  WHght,  125  Ind.  536,  9  L. 
R.  A.  614,  25  N.  E.  822;  Garvey  y.  McCue, 
3  Redf.  313;  Fow  v.  Gordon,  16  Phila.  185; 
O'Donnell  v.  ^'tocfc,  123  Cal.  285,  43  L.  R. 
A.  388,  55  Pac.  906. 

It  may  well  be  doubted  if  a  person  can 
make  a  testamentary  disposition  of  his  re- 
mains. 

Williams  v.  Williams,  L.  R.  20  Ch.  Div. 
(559;  Enos  v.  Snyder,  131  Cal.  68,  53  L.  R, 
A.  221,  63  Pac.  170. 

Messrs.  Sawyer  &  Snell,  for  appellees: 

It  is  a  felony  to  remove  the  body  of  a  dead 
human  being  from  any  cemetery  where  the 
same  may  have  been  buried  without  first 
having  obtained  the  consent  for  such  remov- 
al from  the  lawfully  constituted  authority 
thereof. 

JSTeb.  Stat.  §§  244,  245a. 

The  executor,  in  directing  the  form  of  the 
burial,  should  obey  the  express  reasonable 
^vishes  of  the  testator  as  to  the  disposition 
of  his  remains,  even  though  they  are  not  in 
accord  with  the  wishes  of  the  next  of  kin. 

Benison's  Estate,  9  Phila.  355;  Larson  v. 
Chase,  47  Minn.  307,  14  L.  R.  A.  85,  50  N. 
W.  238. 

There  is  no  property  in  a  corpse ;  the  rela- 
tions have,  in  regard  to  it,  the  right  of  in- 
terment, and  this  right  having  been  once 
exercised  by  the  father,  though  against  the 
husband's  consent,  or  by  the  husband,  though 
against  the  consent  of  the  father,  no  right 
to  the  corpse  remains  except  to  protect  it 
from  insult. 

Guthrie  v.  Weaver,  1  Mo.  App.  136. 

The  wishes  of  the  deceased  as  to  where 
his  remains  shall  repose  will  be  observed  by 
the  court. 

Johnston  v.  Marinus,  18  Abb.  N.  C.  76; 
Secor  Case,  10  Alb.  L.  J.  70;  Peters  v.  Pe- 
teos,  43  N.  J.  Eq.  140,  10  Atl.  742 ;  Pierce  v. 
Sican  Point  Cemetery,  10  R.  I.  227,  14  Am. 
Rep.  667;  Lowrie  v.  Plitt,  11  Phila.  303;  Re 
Donn,  14  N.  Y.  Supp.  189. 

Disturbance  of  the  remains  of  the  dead  is 
not  encouraged. 

Choppin  V.  Dauphin,  48  La.  Ann.  1220,  33 
L.  R.  A.  133,  20  So.  681 ;  Secor  Case,  10  Alb. 
L.  J.  70;  Lovorie  v.  Plitt,  11  Phila.  303; 
People  ex  rel.  Coppers  v.  St.  Patrick's 
Cathedral,  21  Hun,  184,  Reversing  7  Abb. 
N.  C.  121. 

When  a  body  has  once  been  buried  no  one 
has  the  right  to  remove  it  without  the  con- 
sent of  the  owner  of  the  grave,  or  leave  of 
the  proper  ecclesiastical,  municipal,  or  ju- 
dicial authority. 

Weld  v.  Walker,  130  Maas.  423,  39  Am. 
Rep.  465;  Reg.  v.  Sharpe,  Dears.  &  B.  C.  C. 
160.  7  Cox  C.  C.  214. 
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On  motion  for  rehearing. 

Where  the  body  has  been  buried,  the  mat- 
ter of  consent  is  a  controlling  element. 

Backett  v.  Hackett,  18  R.  I.  155,  19  L. 
R.  A.  658,  26  Atl.  42. 

Ames,  C,  filed  the  following  opinion: 
At  the  times  hereinafter  mentioned,  Mt. 
Calvary  Cemetery  was  a  tract  of  land  in  the 
vicinity  of  the  city  of  Lincoln,  in  this  state, 
set  apart  as  a  burial  place  for  the  com- 
municants of  the  Roman  Catholic  Church 
and  their  relatives,  the  legal  title  to  the 
tract  being  in  the  defendant  the  Reverend 
Thomas  Bonacum,  as  bishop  of  the  diocese, 
and  previously  in  his  predecessor  in  office. 
Edward  P.  Cagney,  now  deceased,  was  the 
son  of  the  plaintiff  Catherine  McEntee  by  a 
former  husband,  and  the  brother  of  the 
plaintiff  Marista  Cagney,  and  a  half-broth- 
ed  to  David  C.  McEntee,  son  of  Catherine. 
So  far  as  appears  from  the  record,  the  plain- 
tiffs are  the  only  relatives  by  blood  of  the 
deceased  who  were  living  at  the  time  of  the 
beginning  of  this  action.  Edward's  father 
died  when  he  was  a  child,  and  at  about  the 
age  of  nine  or  ten  years  he  was  taken  into 
the  family  of  his  mother's  brother,  John 
Fitzgerald,  by  whom  he  was  nurtured  and 
educated,  and  by  whom  he  was  provided  with 
employment  after  he  had  attained  to  suffi- 
cient maturity.  From  the  beginning  he 
made  his  home  continuously  and  exclusive- 
ly with  his  uncle,  who,  and  whose  family, 
appear  to  have  regarded  him  with  a  warm 
affection,  which  was  fully  reciprocated;  but 
there  was  never  any  estrangement  between 
him  and  the  plaintiffs,  or  any  of  them.  He 
died  at  the  home  of  his  uncle  in  Lincoln  in 
the  month  of  April,  1891,  and  was  buried 
in  the  above-mentioned  cemetery  in  a  plot  of 
groimd,  which,  by  some  means  or  procedure, 
not  described  in  the  record,  had  been  as- 
signed or  allotted  for  the  use  as  a  burial 
place  of  the  uncle  and  his  relatives.  A  few 
years  later  the  uncle  also  died,  and  was  bur- 
ied in  the  same  plot;  his  widow,  the  defend- 
ant Mary  Fitzgerald,  being  appointed  as  the 
sole  administratrix  of  his  estate.  She  was 
not  related  to  the  deceased  otherwise  than 
by  her  marriage  to  his  uncle,  and  as  to  what 
right  or  authority,  if  any,  over  this  parcel 
of  land  or  over  the  subject  of  this  litigation, 
her  appointment  conferred  upon  her,  the  rec- 
ord and  briefs  of  counsel  are  silent.  The 
defendant  Walton  G.  Roberts  is  an  under- 
taker, and  is  described  as  a  trustee  of  the 
cemetery,  but  what  were  his  powers  or  du- 
ties as  such,  or  what  were  his  official  rela- 
tions, if  any,  to  the  church  or  to  the  land, 
the  legal  title  to  which  was,  as  we  have  said, 
in  the  bishop,  we  are  not  informed.  The 
property  is  described  in  one  of  the  so-called 
''statutes"  of  the  diocese  as  belonging  to  the 
parish  in  which  it  is  situated,  though  it  cer- 
tainly does  not  so  belong  in  a  legal  sense — 
First,  because  its  title  is  vested  elsewhere; 
and,  second,  because  the  law  does  not  recog- 
nize any  such  territorial  subdivision  or  legal 
entity  as  a  parish,  and  concerning  such  po- 
litical corporations  as  the  state  does  contain 
the  church  does  not  possess  any  power  of 
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legislation.  Until  further  advised,  we  shall 
feel  obliged  to  say  that  the  defendant  Rob- 
erts appeared  to  have  no  title  or  interest, 
personal  or  otherwise,  in  the  controversy. 
During  all  these  times  the  plainti£f  Gather 
ine  McEntee  and  her  children  Marista  and 
David  C.  were  living,  and  they  now  live 
at  the  city  of  Plattsmouth,  in  this  state, 
where  they  have  burial  rights  in  a  Catholic 
cemetery,  in  which  one  of  her  sons  is  now 
buried,  and  where  she,  being  very  old,  antic- 
ipates that  before  very  long  she  will  herself 
be  also  interred.  Animated  by  a  desire  that 
ultimatelv  her  family  should,  as  far  as  pos- 
sible, be  brought  together  at  this  final  rest- 
ing place,  she  applied  in  May,  1901,  to  the 
defendants  Roberts,  Fitzgerald,  and  Bona- 
cum  for  permission  to  remove  the  body  of 
her  son  from  the  cemetery  at  Lincoln  to  that 
at  Plattsmouth.  The  request  was  denied  by 
each  of  the  defendants,  and,  upon  repairing 
to  the  Lincoln  burial  ground  with  vehicles 
and  apparatus  requisite  to  carry  out  the  ob- 
ject slie  had  in  view,  she  was  met  at  the 
entrance  by  a  person  in  charge  of  the  prem- 
ises, who  threatened  her  with  prosecution  if 
she  should  not  desist.  Thereupon  she  and 
her  two  children  began  this  action  to  perpet- 
ually enjoin  the  defendants,  and  each  of 
them,  from  preventing  her  carrying  out  her 
aforesaid  desires,  or  from  obstructing  her 
in  so  doing.  On  the  trial  the  bishop  testi- 
fied, in  substance,  that  he  had  no  interest 
or  inclination  in  the  matter,  except  in  so 
far  as  he  deemed  it  to  be  his  official  duty 
to  protect  the  rights  and  maintain  the  sta- 
tus of  persons  to  whom  burial  privileges  in 
the  cemetery  had  been  allotted.  The  plead- 
ings are  not  divergent  in  any  essential  de- 
gree as  to  any  of  the  above-recited  facts, 
which,  except  as  below  stated,  are  all  that 
we  think  material  in  the  present  inquiry. 
The  defensive  matter  stated  in  the  answer 
is  that  Edward  P.  Cagney,  "long  prior  to  his 
death,  had  expressed  a  wish  that  his  remains 
be  interred  in  the  family  burying  ground  of 
said  John  Fitzgerald,  and  had  selected  for 
that  purpose,  by  and  with  the  consent  of  the 
said  John  Fitzgerald  and  Mary  Fitzgerald," 
the  plot  where  he  was  in  fact  buried,  "and 
it  was  his  dying  wish  that  his  former  re- 
quest in  that  behalf  should  be  carried  out." 
It  is  further  alleged  that  after  his  decease 
the  said  John  and  Mary,  "in  pursuance  of 
said  wish,  and  without  any  opposition  or 
remonstrances  whatever  on  the  behalf  of  the 
plaintiffs,  or  any  of  them,  or  anyone  else," 
caused  his  body  to  be  buried  at  the  spot  des- 
ignated. That  a  dying  request  by  a  de- 
cedent as  to  the  disposition  of  his  remains 
is  obligatory  upon  his  next  of  kin,  we  very 
much  doubt.  Probably,  if,  in  this  case,  such 
a  request  had  consigned  the  body  to  a  dis- 
secting table,  all  the  parties  to  this  action 
would  have  unanimously  repudiated  it  as 
an  obligation  upon  the  living.  But  we  need 
not  decide  the  question  at  this  time,  because 
the  answer  does  not  allege  such  request.  It 
alleges  a  wi^  as  conse<}uent  upon  a  request 
made  "long  prior,"  but  it  is  not  alleged  that 
the  wish  was  expressed  by  word  or  gesture, 
and,  so  far  as  appears  from  the  pleading,  it 
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may  have  been  a  mere  inference  from  the 
precedent  request.  It  appears  from  the  evi- 
dence that  the  request  referred  to  was  made 
som«  eleven  years  before  the  death  of  Ed- 
ward, who  died  unmarried,  at  about  the  age 
of  twenty-one  years,  so  that  at  the  time  he 
made  it  he  was  a  child  of  nine  or  ten  years 
of  age,  who  had  been  living  with  his  uncle 
something  more  than  a  year.  This  request 
was  made  of  the  Fitzgeralds  alone,  and,  if 
it  was  repeated, — ^about  which  there  is  some 
doubt, — it  was  repeated  to  them  alone.  It 
did  not  come  to  the  knowledge  of  the  plain- 
tiffs, or  of  any  of  them,  imtU  after  Edward 
had  died.  This  falls  far  short  of  bein^  a 
dying  request,  or  of  proving  a  dying  wish. 
The  allegation  that  the  burial  was  "with-  ' 
out  the  opposition  or  remonstrance"  of  the 
plaintiffs  is,  we  think,  immaterial.  The 
groat  weight,  if  not  the  unanimous  voice, 
of  the  authorities  is  that  the  right  of  dispo- 
sition of  the  body  of  a  deceased  person  re- 
sides in  his  or  her  surviving  consort  or  next 
of  kin,  and  we  think  this  court  would  be 
unwarranted  in  holding  that  such  right  can 
be  relinquished,  if  at  all,  without  some  af- 
firmative act  evidencing  a  deliberate  pur- 
pose so  to  do.  That  the  plaintiffs,  or  any  of 
them,  ever  committed  such  an  act,  is  not 
only  not  alleged,  but  it  is  not  proved.  What 
the  evidence  does  establish  quite  clearly,  and 
all  that  it  tends  to  establish,  is  that  when 
the  body  was  lying  in  wait  for  the  grave  a 
discussion  arose  about  the  place  of  sepul- 
ture, the  plaintiffs  then  expressing  a  desire 
that  it  should  be  at  Plattsmouth,  and  that, 
after  having  been  repeatedly  besieged  by  the 
Fitzgeralds  and  by  a  priest  of  the  church, 
they  reluctantly  ceased,  for  the  time  beinff, 
their  active  opposition  to  the  burial  which 
took  place.  But  that  thev  ever  freely  and 
voluntarily  consented  to  it  there  is  not  a 
syllable  of  evidence  to  prove.  We  do  not 
think  that  this  is  a  case  to  which  the  doc- 
trine of  estoppel  applies,  but,  if  it  was  so, 
the  evidence  would  be  insufficient  to  main- 
tain the  issue  on  behalf  of  the  defense.  The 
right  of  a  surviving  husband  or  wife,  or, 
if  there  be  none,  of  the  next  of  kin,  to  have 
the  custody  of  the  body  of  a  deceased  per- 
son, and  decide  upon  the  place  of  its  final 
burial,  is  supported  by  the  better  reason, 
and  by  the  almost  unanimous  voice  of  the 
authorities.  There  are,  of  course,  excep- 
tions, as  there  are  to  nearly  all  general 
rules;  but  they  arise  for  the  most  part  out 
of  some  such  circumstances  as  would  de- 
prive a  natural  guardian  of  the  custody  of  a 
living  child.  The  sentiments,  sympathies, 
and  affectionate  wishes  of  parents  and  near 
relatives  concerning  their  deceased  children 
and  next  of  kin  are  not  to  be  lightly  set 
aside  at  the  instance  of  strangers  to  the 
blood  or  of  distant  relatives.  Weld  v.  Walk- 
er, 130  Mass.  422,  39  Am.  Rep.  466;  Wyn- 
koop  v.  Wynkoop,  42  Pa.  293,  82  Am.  Dec. 
50G;  Snyder  v.  Snyder,  60  How.  Pr.  371;  Re 
Beckman  Street,  4  Bradf.  507,  Appx.; 
O'Donnell  v.  Slack,  123  Cal.  285,  43  L  R. 
A.  388,  55  Pac.  900;  Smiley  v.  Bartlett,  6 
Ohio  C.  C.  2:^4. 

We  do  not  think  that  the  record  in  this 
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<jase  offers  any  occasion  for  an  exception. 
The  district  court  dismissed  the  plaintiffs' 
petition,  and  granted  a  perpetual  injunction 
in  behalf  of  the  defendants.  The  plaintiffs 
appeal.  We  recommend  that  the  judgment 
of  the  district  court  be  reversed,  and  that  a 
judgment  be  rendered  in  this  court  accord- 
ing with  the  prayer  of  the  petition. 

Albert  and  Dullle,  CO.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of 
the  District  Court  he  reversed,  and  that  a 
judgment  be  rendered  in  this  court  accord- 
ing with  the  prayer  of  the  petition. 

Petition  for  rehearing  denied. 


Michael  O'NEILL,  Plff,  in  Err., 

V. 

CHICAGO,    ROCK    ISLAND,  &  PACIFIC 
RAILROAD  COMPANY. 


<. 


.Neb.. 


.) 


«An  employer  i«  not  liable  iai  damaares 
for  tlte  conaeQuenees  of  mere  error  in 
Judgrment  In  furnishing  structures,  machin- 
ery, and  appUances  for  the  use  of  hla  sery- 
ants  in  the  prosecution  of  his  business,  un- 
less it  is  shown  that  such  error  Is  itself  the 
result  of  negligent  or  wilful  Ignorance  or  in- 
attention. 

(June  19,  1901.) 

ERROR  to  the  District  Court  for  Sarpy 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recov- 
er damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  M.  F.  Harrington  and  Jamoa 
Haasett  for  plaintiff  in  error. 

Mr.  M.  A.  Iiow,  with  Messrs.  "W.  F. 
livana  and  Woolworth  ic  MoHnslit  for 
defendant  in  error: 

On  motion  for  rehearing. 

Mere  opinion  evidence  that  the  use  of  the 
block  guard  rail  as  an  appliance  would  les- 
sen the  dangers  simply  to  the  switchmen 
and  brakemen  is  insufficient  to  warrant  an 
inference  of  negligence. 

MoOinnis  y.  Canada  Southern  Bridge  Co. 
49  Mich.  466,  13  N.  W.  819;  Chicago  d  A. 
R.  Co.  V.  Few,  15  111.  App.  125. 

As  there  is  a  difference  of  opinion  among 
railroad  men,  and  a  difference  of  practice 
nmong  railroad  companies,  with  respect  to 
these  guard  rails,  some  favoring  and  using 

•Headnotes  by  Ames^  C. 


Note. — ^As  to  the  liability  of  an  employer  for 
Injuries  received  by  servants  owing  to  the  want 
of  blocking  at  switches,  see  also  Narramore  v. 
•Cleveland,  C.  C.  ft  St.  L.  R.  Co.  (C.  C.  App. 
«th  C.)  48  L.  R.  A.  68. 
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the  appliance  of  an  unblocked  guard  rail, 
and  others  favoring  and  using  the  appliance 
of  a  blocked  guard  rail,  the  question  as  to 
which  appliance  shall  be  used  is  a  matter  of 
judgment  to  be  determined  by  the  railroad 
managers  for  themselves,  and  the  selection 
of  neither  one  can  be  held  to  be  negligence. 

Titus  V.  Bradford,  B.  d  K.  R.  Co.  136  Pa. 
618,  20  Atl.  517;  KehUr  v.  Schwenk,  144  Pa. 
348,  13  L.  R.  A.  374,  22  Atl.  910;  Reese  v. 
Hershey,  103  Pa.  263,  29  Atl.  907;  Dooner 
V.  Delaware  d  H.  Canal  Co.  171  Pa.  581,  33 
Atl.  415;  Farley  v.  Buffalo  Car  Mfg.  Co. 
142  N.  y.  31,  36  N.  E.  813;  Louisville  d  N. 
R.  Co.  V.  Hall,  91  Ala.  112,  8  So.  371;  Mc- 
Oinnis  v.  Canada  Southern  Bridge  Co.  49 
Mich.  466,  13  N.  W.  819;  Missouri  P.  R. 
Co.  V.  Baxter,  42  Neb.  793,  60  N.  W.  1044; 
Southern  P,  Co.  v.  SeUy,  152  U.  S.  145,  38 
L.  ed.  391,  14  Sup.  Ct.  Rep.  530. 

Messrs.  L.  \^.  BilUnffaley,  R.  J. 
Greene,  and  T^illiam  V.  Allen  also  for 
defendant  in  error. 

Albert,  C,  filed  the  following  opinion: 

This  is  an  action  brought  by  the  plaintiff 
to  recover  for  personal  injuries  sustained  by 
him  by  reason  of  the  alleged  negligence  of 
the  defendant.  At  the  close  of  the  testi- 
mony the  court  directed  a  verdict  for  the 
defendant,  and  from  a  judgment  rendered 
thereon  the  plaintiff  prosecutes  error  to  this 
court. 

At  the  threshold  of  this  case  we  are  met 
by  an  objection  to  the  bill  of  exceptions.  The 
defendant  insists  that  a  part  of  the  evi- 
dence is  omitted  therefrom,  and  for  that 
reason  the  bill  of  exceptions  should  be  dis- 
regarded. The  evidence  which  it  is  claimed 
is  omitted  consists  of  ponderous  articles, 
which  do  not  admit  of  physical  attachment 
to  the  record  proper.  These  articles  are  all 
referred  to  in  the  written  portion  of  the  bill 
of  exceptions,  and  articles  answering  to  such 
reference  were  filed  with  the  record  in  the 
case,  and  produced  at  the  hearing  in  this 
court,  bearing  the  marks  of  identification  of 
the  official  reporter  of  the  trial  court.  Their 
identity  is  unchallenged,  save  in  the  course 
of  the  argument.  Under  such  circumstances, 
the  articles  produced  will  be  regarded  as  a 
part  of  the  bill  of  exceptions.  The  bill  of 
exceptions,  therefore,  is  complete,  and  will 
be  considered  as  a  part  of  the  record  in 
the  case. 

Coming  down  to  the  merits  of  the  case,  it 
is  undisputed  that  at  the  time  of  the  in- 
juries complained  of  the  plaintiff  was  in 
tho  service  of  the  defendant  in  the  capacity 
of  brakemen  on  one  of  its  freight  trains. 
Tn  the  course  of  his  employment  he  stepped 
between  two  cars  to  uncouple  them.  While 
between  the  cars  his  foot  caught  between  the 
guard  rail  and  one  of  the  main  rails,  and, 
before  he  could  extricate  himself,  he  was 
stiiick  by  one  of  the  cars,  thrown  down,  and 
part  of  the  train  passed  over  both  his  legs, 
whereby  they  were  crushed  and  mangled  so 
that  amputation  was  necessary.  The  negli- 
gence imputed  to  the  defendant  by  the  plain- 
tiff is  its  omission  to  fill  or  block  the  space 
between  the  guard  and  the  main  rail  of  the 
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road.  That  the  guard  rail  is  a  source  of 
danger  to  those  employed  in  operating  trains 
is  sufficiently  clear  from  the  e^ddence.  It  is 
an  ordinary*  iron  rail,  varying  in  length  ac- 
cording to  the  requirements  of  the  particu- 
lar place.  It  is  placed  on  the  inner  side  of 
the  main  rail,  and  parallel  with  it,  at  points 
on  the  road  where  there  is  danger  of  derail- 
ment. The  space  between  the  guard  and 
main  rail  is  usually  about  4  inches,  except 
at  the  ends  of  the  former,  which  are  some- 
what curved.  What  renders  this  contrivance 
dangerous  is  that  the  rails  in  cross  sections 
are  in  the  form  of  the  letter  "T,"  and  the 
guard  rail  being  curved,  at  its  ends,  from 
the  main  rail,  the  foot  of  one  walking  on  the 
track  is  liable  to  be  forced  into  the  space 
between  the  two  rails,  and,  when  it  is,  it 
is  difficult  to  withdraw  it.  It  sufficiently 
appears  from  the  evidence  that,  long  prior 
to  the  injury  complained  of  most  railway 
systems  had  adopted  the  precaution  of 
blocking  the  space  between  the  two  rails 
with  wood,  thereby  lessening  the  danger  to 
the  employees.  As  to  the  relative  advan- 
tages and  disadvantages  of  this  precaution, 
the  evidence  is  conflicting;  but,  the  court 
having  directed  a  verdict,  it  will  suffice  for 
present  purposes  to  aay  that  there  was  suf- 
ficient evidence  to  sustain  a  finding  that  or- 
dinary care  and  prudence,  and  a  due  regard 
for  the  safety  of  its  employees,  required  the 
defendant  to  keep  such  places  blocked,  and 
that  the  injury  to  the  plaintiff  would  not 
have  occurred  but  for  the  omission  of  the 
defendant  in  this  regard.  In  other  words, 
there  was  sufficient  evidence  to  establish  neg- 
ligence on  the  part  of  the  defendant.  The 
defendant  invokes  the  rule  that  a  servant, 
by  )iis  contract  of  service,  assumes  the  ri^s 
and  dangers  incident  to  his  employment,  and 
insists  that  such  rule  relieves  it  of  liability 
for  the  injury  sustained  by  the  plaintiff. 
That  the  servant,  by  his  contract  of  service, 
assumes  certain  risks,  is  true.  Just  what 
such  risks  are,  we  are  not  required  to  de- 
termine in  this  case,  because  it  is  sufficient 
to  say  that  the  negligence  of  his  employer 
is  not  one  of  the  ri&s  assumed.  On  the 
contrary,  a  servant  has  a  right  to  assume 
that  his  employer  has  used  ordinary  care 
and  prudence  to  insure  his  safety  in  the 
course  of  his  employment.  Seley  v.  South- 
ern P.  Co.  6  Utah,  319,  23  Pac.  761 ;  Miller 
V.  Southern  P.  Co,  20  Or.  285,  26  Pac.  70; 
"Sord  Deutscher  Lloyd  8,  8.  Co.  v.  Ingehreg- 
fiten,  57  N.  J.  L.  400,  31  Atl.  619;  Carter  v. 
Oliver  Oil  Co,  34  S.  C.  211,  13  S.  E.  419; 
Chicago  d  E.  L  R,  Co,  v.  Eine8,  132  111.  161, 
23  N.  E.  1021 ;  Southern  P.  Co,  v.  Yeargin, 
48  C.  C.  A.  497,  109  Fed.  436.  We  have  not 
overlooked  the  case  of  Missouri  P,  R.  Co,  v. 
Baxter,  42  Neb.  793,  60  N.  W.  1044.  We  do 
not  deem  it  necessary  to  discuss  the  rule 
laid  down  in  that  case,  because,  in  our  opin- 
ion it  is  not  applicable  to  the  state  of  facts 
shown  by  this  record.  In  that  case  it  was 
neither  alle^d  nor  shown  in  evidence  that 
the  plaintiff  was  ignorant  of  the  defects 
causing  injury.  In  the  reasoning  employed 
in  the  deduction  of  the  rule  in  that  case, 
great  stress  is  laid  on  that  omission.  In  the 
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present  case  it  is  alleged  in  the  petition  and 
9hown  by  the  evidence  that  the  plaintiff  had 
been  in  the  employ  of  the  defendant  but  a 
short  time  when  the  injury  occurred,  and 
was  ignorant  of  the  defect  causing  the  injury. 
Hence  the  rule  stated  in  the  case  referred  to 
does  not  apply  to  the  one  at  bar. 

This  brings  us  to  what  we  regard  as  the 
most  difficult  question  presented  by  the  rec- 
ord, and  that  is  whether  the  plaintiff  him- 
self was  guilty  of  such  negligence  in  the 
premises  as  to  preclude  a  recovery.  It  is 
conclusively  established  that  the  train  by 
which  the  plaintiff  was  injured  at  the  time 
of  such  injury  was  under  his  control  and 
direction;  that,  at  the  time  he  stepped  be- 
tween the  cars  to  uncouple  them,  they  were 
moving  at  the  rate  of  about  4  or  5  miles  an 
hour ;  that  he  might,  by  a  mere  signal,  have 
had  them  stopped,  and  thus  effected  the  un- 
coupling without  danger  to  himself.  There 
is  evidence  sufficient  to  sustain  a  finding 
that  the  plaintiff,  though  an  experienced 
man,  had  been  in  the  employ  of  the  defend- 
ant but  a  short  time  when  the  injury  oc- 
curred, and  was  ignorant  of  the  guard  rail 
at  the  point  where  the  injury  occurred.  The 
defendant  insists  that  the  plaintiff's  acts, 
under  the  circumstances,  amount  to  contrib- 
utory negligence,  and  bar  a  recovery.  It 
would  serve  no  useful  purpose  to  cite  author- 
ities in  support  of  the  general  rule  that 
there  can  be  no  recovery  if  the  negligence  of 
the  injured  party  proximately  contributed 
to  the  injury.  The  soundness  of  the  rule  is 
not  questioned.  The  onljr  question  is  wheth- 
er it  was  correctly  applied  in  this  case.  In 
other  words,  the  question  is  whether  the 
trial  court  was  w^arranted  in  holding,  as  a 
matter  of  law,  that  the  acts  of  the  plain- 
tiff, in  the  light  of  all  the  circumstances, 
constitute  such  negligence  as  would  defeat 
a  recovery.  Negligence  is  rarely  an  unmixed 
question  of  law.  It  has  been  defined  by  this 
court  as  doing  that  which  an  ordinarily 
careful  and  prudent  man  would  not  do  un- 
der the  existing  circumstances.  Dailey  v. 
Burlington  rf  ilf.  River  R,  Co.  58  Neb.  400, 
78  N.  W,  722.  The  risk  involved  is  the  de- 
terring cause.  If  the  risk  is  so  great  that 
an  ordinarily  careful  and  prudent  man 
would  not,  under  the  circumstances,  assume 
it,  then  to  assume  it  is  negligence.  The 
magnitude  of  the  risk  is  to  be  determined 
by  many  considerations.  Among  them  are 
the  experience  and  skill  of  the  individual 
in  the  performance  of  such  acts,  the  time  and 
place  and  the  instrumentalities  involved. 
These  and  other  elements  affecting  the  risk, 
which  readily  suggest  themselves,  the  plain- 
tiff was  bound  to  take  into  account  in  de- 
ciding whether  to  assume  the  risk  of  going 
between  the  moving  cars  to  uncouple  them. 
But  he  was  not  required  to  weigh  the 
chances  of  negligence  on  the  part  of  the  de- 
fendant. On  the  contrary,  he  had  a  right 
to  assume  that  it  had  used  ordinary  care, 
and  taken  due  precautions  to  protect  its  em- 
ployees from  danger.  He  was  not  required 
to  anticipate  the  negligence  of  his  employer, 
but  had  a  right  to  assume  that  it  had  per- 
formed its  duty.    The  case  just  cited  amply 
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sustains  this  proposition.  Such  an  assump- 
tion is  not  only  warranted,  but  is  essential 
to  the  suecessful  operation  of  a  railroad, 
which  will  not  admit  of  the  employee's  stop- 
ping to  weigh  the  probabilities  of  negli- 
gence or  a  mistake  on  the  part  of  his  su- 
periors, but  requires  prompt  and  unques- 
tioning obedience.  This  leaves,  then,  the 
bare  question  whether,  as  a  matter  of  law, 
one  who  goes  between  cars,  moving  at  the 
rate  of  4  or  5  miles  an  hour,  on  a  road  where 
ordinary  precautions  have  been  taken  for 
the  safety  of  the  employees,  is  guilty  of 
negligence.  As  before  stated,  negligence  is 
seldom  an  unmixed  question  of  law.  Wheth- 
er an  ordinarily  careful  and  prudent  man 
would  do  a  particular  act  depends  upon  the 
attendant  risk.  As  we  have  seen,  the  risk 
depends  in  part  on  the  individual  doing  the 
act.  A  young  man  with  long  experience  as 
a  brakeman  might  go  between  moving  cars 
and  uncouple  them  without  incurring  any 
serious  risk,  while  the  same  act  by  an  old 
and  inexperienced  man  would  be  perilous  in 
the  extreme.  Again,  the  risk  would  vary 
according  to  the  condition  of  the  road;  be- 
ing greater  if  it  should  be  rough  and  uneven, 
or  covered  with  ice  and  snow,  than  if  smooth 
and  level,  and  free  from  such  covering.  These 
and  an  almost  infinite  number  of  other  ele- 
ments must  be  taken  into  account  in  esti- 
mating the  risk  incurred  by  the  individiuil 
doing  the  act.  In  view  of  the  manifold  fac- 
tors entering  the  problem  of  estimating  the 
risk,  it  is  impossible  to  say,  as  a  matter  of 
law,  what  an  ordinarily  careful  and  pru- 
dent man,  under  the  circumstances,  would 
do.  From  the  evidence,  reasonable  minds 
might  reach  different  conclusions;  hence,  the 
question  wat)  one  of  fact  for  the  determina- 
tion of  the  jury.  Omaha  Street  R.  Co.  v. 
Martin,  48  Keb.  65,  66  N.  W.  1007 ;  Oniaha 
<€  R.  Valley  R,  Co.  \,' Morgatty  40  Neb.  604, 

59  N.  W.  81 ;  Trott  v.  Chicago,  R.  /.  d  P,  R. 
Co,  115  Iowa,  80,  86  N.  VV.  33;  Chicago,  B. 
rf  Q.  R.  Co.  V.  Wymore,  40  Neb.  645,  58  N. 
VV.  1120.  It  follows,  therefore,  that  the  trial 
court  erred  in  directing  a  verdict  for  the 
defendant,  and  the  judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial ;  and  such  is  our  recommendation. 

A  petition  for  rehearing  having  been  filed, 
Ames,  C,  on  December  3,  1902,  filed  the 
following  response  thereto: 

This  was  submitted  and  decided  at  a  for- 
mer term  of  the  court,  and  an  opinion  filed 
on  the  19th  day  of  June,  1901.  See  62  Neb. 
358,  86  N.  VV.  1098.  Afterwards  a  motion 
for  a  rehearing  was  granted,  and  the  cause 
has  been  exhaustively  reargued  by  the  coun- 
sel for  both  parties,  and  resubmitted  for  our 
consideration.  The  vital  question  in  the 
case  is  one  of  extreme  importance,  not  only 
to  the  parties  thereto  and  to  railroad  com- 
panies, but  to  all  persons  making  use  of 
mechanical  devices  in  the  conduct  of  their 
business,  and  to  their  servants  and  employ- 
ees, and  to  the  public  generally.  We  do  not 
conceive  that,  in  the  absence  of  legislation, 
any  different  rule  of  liability  or  responsibil- 
ity is  applicable  to  railroad  companies  than 
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to  other  persons  under  substantially  similar 
circumstances.  The  plaintiff  in  error  was 
injured  in  the  service  of  the  company  by  rea- 
son of  having  one  of  his  feet  caught  under 
an  unblocked  guard  rail  while  he  was  at- 
tempting to  uncouple  some  cars  belonging  to 
one  of  the  trains  of  the  defendant.  Other  cir- 
cumstances of  the  accident  are  set  out  in  the 
former  opinion,  but  are  not  required  to  be 
repeated  nere.  The  jury  returned  a  verdict 
for  the  defendant  in  obedience  to  K  peremp- 
tory instruction  by  the  court.  The  charge 
of  negligence  by  the  company  consists  in  its 
omission  to  block  the  rail.  \Ve  are  convinced 
that  we  fell  into  error  of  fact  in  the  state- 
ment in  the  former  opinion  that  "it  suffi- 
ciently appears  from  the  evidence  that,  long 
prior  to  the  injury  complained  of,  most  rail- 
way systems  had  adopted  the  precaution  of 
blocking  the  space  between  the  two  rails 
with  wood,  thereby  lessening  the  danger  to 
the  employees."  A  more  thorough  examina- 
tion of  the  record,  aided  by  a  more  complete 
analysis  thereof  by  counsel  than  we  were  fa- 
vored with  on  the  former  hearing,  has  dis- 
closed that  there  were  wide  differences  of 
opinion  between  railway  companies  and  their 
skilled  managers  with  respect  to  the  rela- 
tive safety  to  their  servants  and  to  the  pub- 
lic of  the  blocked  and  unblocked  guard  rails; 
that  a  very  large  number — perhaps  a  major- 
ity— of  the  principal  railway  systems  of  the 
country  continue  the  use  of  unblocked  rails ; 
and  that  in  some  instances  the  managers  of 
the  companies  have  used  the  blocked  and  un- 
blocked, alternately,  because  of  an  inabil- 
ity to  satisfy  their  own  minds  which,  upon 
the  whole,  is  the  safer  and  more  prudent 
course  to  pursue.  There  is  also  some  evi- 
dence that  in  the  opinion  of  some  managers 
the  relative  safety  of  the  use  of  the  device 
of  blocking,  and  the  contrary,  is  dependent 
upon  the  situation  of  the  road  to  which  it 
may  be  applied,  and  to  the  character  of  the 
soil  over  which  the  road  extends,  and  the 
liability  of  the  spaces  between  the  rails  be- 
coming filled  up  with  drifting  sand  and  dirt. 
But  the  plaintiff  offered  no  evidence  to  prove 
what  is  the  effect,  if  any,  of  the  use  of  blocks 
upon  the  safety  of  the  transportation  of 
persons  and  property  over  the  railways,  or 
the  facility  of  moving  trains.  Upon  this 
state  of  the  record,  can  it  be  properly  said 
that  a  railroad  company  is  negligent  be- 
cause of  using,  or  of  failing  to  use,  the 
block  ?  We  think  not.  It  is  a  case  not  anal- 
ogous to  the  use  of  defective  machinery,  or 
of  omitting  the  use  of  a  device  generally  ap- 
proved, and  obviously  adaj^ted  to  prevent  or 
lessen  a  known  and  specific  danger.  The 
rule  of  law  is  that  in  such  cases  the  employ- 
er must  exercise  such  care  and  skill  as,  un- 
der the  circumstances,  reasonable  and  ordi- 
nary prudence  requires  to  be  used.  The 
phraseology  by  which  the  rule  is  variously 
stated  is  somewhat  indeterminate,  because 
the  idea  sought  to  be  expressed  is  in  like 
degree  vague,  and  its  application  in  any  case 
depends  in  a  great  measure  upon  the  attend- 
ant facts;  but  it  may  be  said  generally  that 
a  man  cannot  be  held  responsible  in  damages 
for  the  consequences  of  an  error  in  judg- 
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xnent,  carefully  formed  after  an  intelligent 
survey  of  all  the  elements  entering  into  the 
problem  which  he  is  called  upon  to  solve. 
Such  a  responsibility  would  transcend  any 
which  any  accepted  theory  of  ethics  has  ever 
demanded,  and  would  exceed  the  ability  of 
civil  tribunals  to  enforce  or  even  to  ex- 
pound. Mechanical  devices,  like  medicinal 
remedies,  are  innumerable,  and  the  only  sure 
test  of  either  is  that  of  experience;  and,  un- 
til the  latter  has  pronounced  a  definite  judg- 
ment, one  who,  in  the  exercise  of  ordinary 
skill  and  care,  makes  use  of  that  which,  in 
his  opinion,  is  most  conducive  to  the  accom- 
plishment of  a  desired  result,  cannot  be  held 
responsible  for  the  consequences.  Extremes 
meet.  Under  the  contrary  rule,  responsibil- 
ity of  each  to  all,  and  of  all  to  each,  being 
theoretically  universal,  would  practically 
cease  to  exist.  Scientific  progress  would  be 
arrestad,  and  society  would  dissolve  into  its 
primary  elements.  Whatever  may  be  the 
theological  consequences  of  an  "honest 
doubt,"  it  cannot  be  sufficient  ground  for  re- 
covery in  a  civil  action  for  damages.  Civil 
tribunals  have  not  the  attribute  of  omnis- 
cience, without  which  an  issue  pertaining 
thereto  cannot  be  tried,  or  an  adequate  judg- 
ment thereon  pronounced.  Servitude,  in  this 
Age  and  country,  is  voluntary.  The  servant 
assumes  the  risks  incident  to  the  nature  of 
his  employment.  Among  these  is  the  dan- 
ger of  error  of  judgment  by  his  employer 
in  the  choice  of  tools  and  mechanisms  with 
which  his  tasks  are  to  be  performed,  and  he 
cannot  be  held  civilly  liable  in  choosing  one 
of  two  or  more  mechanisms  regarded  by 
those  called  on  to  use  such  devices,  and  com- 
petent to  judge  of  their  safety  from  long 
use  and  experience  in  their  operations,  as 
among  the  best  in  use^  even  though  an  ac- 
cident may  happen  to  an  employee  in  the 
use  of  the  one  selected,  that  could  not  have 
occurred  in  the  same  manner,  had  another 
kind  been  chosen.  When  experts  skilled  and 
experienced  in  their  profession  di£fer  with 
respect  to  the  choice  of  the  means,  remedies, 
or  mechanisms  best  adapted  or  adaptable  to 
the  accomplishment  of  a  given  end,  especial- 
ly if  that  end  be  not  simple  and  single,  but 
is  itself  compounded  of  many  elements, 
courts  and  juries  are  incompetent  to  decide 
between  them.  A  world-old  problem  is  ex- 
pressed by  the  inquiry,  "When  doctors  disa- 
gree, who  shall  decide?"  In  whatever  field 
of  inquiry,  proof  of  the  best  is  a  requirement 
which  it  is  impossible  to  meet.  That  of  the 
comparative  is  often  beyond  reach.  The 
higliest  scientific  attainments  vary  in  their 
conclusions,  while  varying  degrees  of  prac- 
tical skill  often  differ  where  the  former 
agree.  Judicial  tribunals  cannot  supervise 
or  correct  the  mistakes  of  either.  They  can- 
not so  do,  if  for  no  other  reason,  because 
their  decision  in  a  particular  instance  de- 
cides nothing  but  the  matter  then  being  es- 
pecially litigated.  The  decision  furnishes  no 
rule  for  the  future  guidance  of  the  parties. 
The  very  act  or  omission  which  in  one  case 
has  served  as  the  occasion  of  punishment  or 
exculpation  may  in  the  very  next  case,  tried 
upon  the  same  or  following  day,  have  an  ex- 
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actly  opposite  conseouence.  Such  results 
would  travesty  the  administration  of  jus- 
tice, and  so  we  think  that  the  courts  have 
nearly  universally  held  that  ernM*8  of  judg- 
ment, not  occasioned  by  wilful  ignorance  or 
a  reckless  inattention  to  duty,  are  not  evi- 
dence of  negligence,  or  a  groimd  of  civil  lia- 
bility. 

As  having  a  direct  application  to  cases 
like  the  one  at  bar,  we  quote  the  following 
authorities:  Thus,  in  Titus  v.  Bradford,  B, 
d  K.  R.  Co.  136  Pa.  618,  626,  20  AU.  618,. 
the  court  says:  "All  the  cases  agree  that 
the  master  is  not  bound  to  use  the  newest 
and  best  appliances.  He  performs  his  duty 
when  he  furnishes  those  of  ordinary  charac- 
ter and  reasonable  safety,  and  the  former 
is  the  test  of  the  latter;  for,  in  regard  to 
the  style  of  implement,  or  nature  of  the 
mode  of  performance  of  any  work  'reasonaUy 
safe'  means  safe  according  to  the  usages^ 
habits,  and  ordinary  risks  of  the  business. 
Absolute  safety  is  unattainable,  and  employ* 
ers  are  not  insurers.  They  are  liable  for  the 
consequences,  not  of  danger,  but  of  negli- 
gence; and  the  unbending  test  of  negligence 
in  methods,  machinery,  and  appliances  is 
the  ordinary  usage  of  the  business.  No  man 
is  held  by  law  to  a  higher  degree  of  skill 
than  the* fair  average  of  his  profession  or 
trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man.  The 
test  of  negligence  in  employers  is  the  same, 
and,  however  strongly  they  may  be  convinced 
that  there  is  a  better  or  less  dangerous  way, 
no  jury  can  be  permitted  to  say  that  the 
usual  and  ordinary  way,  commonly  adopted 
by  those  in  the  same  business,  itt  a  negligent 
way,  for  which  liability  shall  be  imp^ed. 
Juries  must  necessarily  determine  the  re- 
sponsibility of  individual  conduct,  but  they 
cannot  be  allowed  to  set  up  a  standard  which 
shall,  in  effect,  dictate  the  customs  or  con- 
trol the  business  of  the  oonununity."  .And  in 
Reese  v.  Hershey,  163  Pa.  253,  257,  20  Atl. 
908 :  "The  average  untrained  mind  is  apt  to 
take  the  fact  of  injury  as  sufficient  evidence 
of  negligence.  Moreover,  the  use  of  a  dan- 
gerous machine  is  very  commonly  considered 
ground  for  holding  the  employer  responsible, 
whereas  the  test  of  liability  is  not  danger, 
but  negligence,  and  negligence  can  never  be 
imput^  from  the  employment  of  metliods  or 
machinery  in  general  use  in  the  business." 
And  in  Harley  v.  Buffalo  Car  Mfg.  Co.  142 
X.  Y.  31,  34,  36  N.  E.  813:  "The  master  does 
not  guarantee  the  safety  of  his  servants. 
He  is  not  bound  to  furnish  them  an  abso- 
lutely safe  place  to  work  in,  but  is  bound 
simply  to  use  reasonable  care  and  prudence 
in  providing  such  a  place.  He  is  not  bound 
to  furnish  the  best  known  appliances,  but 
only  such  as  are  reasonably  fit  and  safe.  He 
satisfies  the  requirements  of  the  law  if  in 
the  selection  of  machinery  and  appliances 
he  uses  that  degree  of  care  which  a  man  of 
ordinary  prudence  would  use,  having  r^ard 
to  his  own  safety,  if  he  were  supplying  them 
for  his  own  personal  use.  It  is  culpable  neg- 
ligence which  makes  the  master  liable,  not 
a  mere  error  of  judgment.  Here  the  belt 
was  fastened  at  one  of  its  splices  with  what 
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was  called  the  Buffalo  Belt  Fastener,  and 
while  the  machinery  was  running  the  fas- 
tener gave  way,  and  the  helt  parted  and 
caused  the  injury  to  the  plaintiff.  It  was 
sliown  upon  the  trial  that  there  were  several 
kinds  of  belt  fasteners  in  use.  .  .  .  Un- 
der such  circumstances,  how  can  it  be  said 
that  the  defendant  violated  any  duty  it  owed 
to  the  plaintiff?  It  was  impossible,  from  the 
evidence,  to  determine  whether  these  fas- 
teners were  or  were  not  the  best  in  use  for 
such  a  belt  and  such  machinery  as  the  de- 
fendant had  at  the  time  and  place  of  the 
accident.  Suppose  a  master,  needing  fas- 
teners in  his  shop,  makes  inquiry  among  men 
of  skill  and  experience  as  to  the  best  kind  of 
fasteners  to  use,  and  he  is  informed  by  some 
that  one  kind  is  the  best,  and  by  othets  that 
another  kind  is  the  best,  and  so  on,  and  he 
finally  makes  a  selection,  using  his  best 
judgment,  and  suppose  it  should  turn  out 
that  it  was  not  the  best;  could  he,  under 
such  circumstances,  be  held  liable  for  an 
injury  received  by  a  person  in  his  service 
from  the  pacing  of  a  belt  on  account  of  the 
insufficiency  of  the  fastener  under  any  par- 
ticular strain  to  which  the  belt  had  been 
subjected?  But  we  may  go  one  step  fur- 
ther. Suppose,  under  such  circumstances,  he 
purchased  fasteners  for  use  in  his  shop, 
which,  according  to  the  judgment  of  his 
skilled  workmen^  were  found  to  be  useful, 
convenient,  and  safe,  and  the  very  best  in 
use;  can  he  then  be  charged  with  negli- 
gence for  coi^tinuing  to  use  them,  and  be 
made  liable  to  one  who  is  accidentally  in- 
jured by  the  parting  of  a  belt?  Suppose,  un- 
der the  circumstances  which  exist  here,  the 
defendant  had  adopted  one  of  the  other  fas- 
teners for  this  particular  belt,  and  an  acci- 
dent had  happened  from  its  parting;  there 
would  have  been  substantially  the  same  evi- 
dence for  the  jury,  and  the  same  claim  could 
have  been  made  which  is  now  made,  —  that 
there  was  a  question  of  fact  for  the  jury  as 
to  its  negligence  in  making  the  selection. 
This  judgment  cannot  be  affirmed  without 
subjecting  the  master  in  such  a  case  as  this 
to  the  tiSl  of  liability  for  injuries  from  the 
parting  of  a  belt  moving  machinery  in  his 
shop,  whatever  fastener  he  may  use,  because, 
if  he  uses  one  kind,  according  to  the  evi- 
dence in  this  case,  it  is  easy  to  find  persons 
who  will  testify  that,  from  their  experience 
and  observation,  some  other  kind  was  bet- 
ter. It  must  always  be  true  that  where  sev- 
eral appliances  are  in  use,  each  of  which 
is  regarded  by  men  of  skill  and  experience 
as  safe  and  proper,  the  master  cannot  be 
made  liable  for  an  injury  to  one  of  his  serv- 
ants, if,  in  selecting  the  particular  appli- 
ance, he  takes  what,  according  to  his  judg- 
ment, is  the  beat  or  most  suitable,  guided 
by  his  experience  and  observation,  and  those 
of  the  skilled  men  in  his  employment.  Upon 
the  evidence  in  this  case,  it  cannot  even  be 
determined  that  the  managers  of  the  de- 
fendant erred  in  their  jud^ent  in  the  se- 
lection of  this  kind  of  fastener.  But  if  there 
was  an  error  in  judgment,  it  was  not  such 
as  to  constitute  tluit  degree  of  negligence  and 
want  of  prudence  which,  under  the  rules  of 
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Jaw  above  cited,  can  impose  liability  for  such 
an  accident  as  this.''  And  in  Louisville  da 
.V.  i?.  Co,  V.  Uall,  91  Ala.  112,  8  So.  371, 
it  is  said:  ''We  have  said  many  times  that 
railroads  are  not  required  to  adopt  every 
appliance  which  some  roads,  even  a  majority 
of  the  well-regulated,  have  incorporated  into 
their  system  of  management.  Something 
must  be  accorded  to  diversity  of  judgment. 
If  many  well-regulated  railroads  abstain 
from  adopting  a  particular  appliance,  which 
other  roads,  even  a  majority,  consider  wise 
precautions,  and  adopt  such  abstention  can- 
not be  pronounced,  per  se,  recklessness  or 
negligence."  And  in  McOinnia  v.  Canada 
Southern  Bridge  Co.  49  Mich.  466,  472,  13 
N.  W.  819,  821:  "Railroading  is  at  least 
a  business  with  many  dangers,  and  scarce- 
ly any  machine,  implement,  or  expedient 
made  use  of  in  it  but  is  liable  at  some  times 
and  under  some  circumstances  to  imperil 
human  lives.  Suppose  the  block  had  been 
made  use  of,  and  an  accident  had  occurred, 
which  was  thought  to  be  attributable  to 
it;  how,  on  the  plaintiff's  theory,  would  the 
defendant  have  excused  itself  for  adopting 
it?  A  jury  verdict  in  favor  of  its  use  in 
a  previous  case  could  be  no  protection,  for 
a  verdict  makes  no  precedent,  and  settles 
nothing  but  the  immediate  controversy  to 
which  it  relates.  The  next  jury,  on  precise- 
ly similar  facts,  is  at  liberty  to  find  direct- 
ly the  contrary.  The  defendant  would  there- 
fore  be  compelled  to  defend  its  adoption  of 
the  block  by  showing  that  it  tended  to  make 
the  management  of  trains  more  safe.  But 
if  the  plaintiff  in  the  suit  were  to  proceed 
to  show  —  what  fully  appears  in  this  case — 
that,  though  the  device  had  been  known  for 
several  years,  the  experts  in  charge  of  rail- 
roads the  country  over,  naturally  solicitous, 
as  they  must  be,  on  grounds  of  personal  in- 
terest, if  not  of  humanity,  to  diminish  the 
risks  to  life,  had  failed  to  be  convinced  of 
the  expediency  of  making  use  of  the  block, 
this  showing  would  have  made  out  a  case 
against  the  defendant  which  could  not  well 
have  been  answered.  The  prima  fade  show- 
ing that  the  device  had  been  hastily,  if  not 
heedlessly,  adopted,  would  certainly  have 
been  very  strong;  and  if  the  two  cases, 
charging  respectively  negligence  in  reject- 
ing, and  then  iu  adopting,  the  same  device, 
could  go  to  successive  juries,  we  might  wit- 
ness the  instructive  result  of  a  verdict 
against  the  defendant  in  both..  But  such  a 
result  is  inconsistent  with  a  proper  admin- 
istration of  definite  rules  of  law  and  jus- 
tice." And  to  the  same  effect  is  Southern 
P.  Co.  v.  Seley,  152  U.  S.  145,  38  L.  ed.  391, 
14  Sup.  Ct.  Rep.  630,  Reversing  6  Utah,  319, 
23  Pac.  761,  cited  in  our  former  opinion, 
and,  to  a  like  effect,  Lake  Shore  d  M.  S.  R, 
Co.  V.  McCormick,  74  Ind.  440. 

We  think  that  the  foregoing  decisions  es- 
tablish beyond  controversy,  both  upon  reason 
and  authority,  that  an  employer  is  not  liable 
in  damages  for  the  consequences  of  mere  er- 
ror in  judgment  in  furnishing  structures, 
machinery',  and  appliances  for  uie  use  of  his 
servants  in  the  prosecution  of  his  business, 
unless  it  is  shown  that  such  error  is  itself 
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the  result  of  negligent  or  wilful  ignorance 
or  inattention.  Of  this  latter  there  is  no  ev- 
idence in  this  case,  and  the  instruction  com- 
plained of  was  therefore  rightfully  given. 

We  recommend  that  the  former  judgment 
of  this  court  be  vacated  and  set  aside,  and 
the  judgment  of  the  district  court  be  af- 
firmed. 

Dullle,  C: 

I  fully  agree  with  all  that  is  said  in  the 
foi-egoing  opinion,  and  think  that  the  case 
should  be  affirmed  for  the  reasons  above 
given.  I  wish  to  add,  however,  that  I  think 
the  evidence  shows  that  the  plaintiff  in  er- 
ror was  guilty  of  contributory  negligence, 
and  that  on  that  account  alone  the  law  can 
afford  him  no  relief. 

8ed8:wiek«  J.: 

On  account  of  the  importance  of  the  ques- 
tion involved,  and  the  difference  of  opinion 
of  the  commissioners,  argument  was  had  be- 
fore the  court.  There  can  be  no  doubt  that 
if  the  company  acted  in  good  faith,  and  with 
an  honest  desire  to  adopt  the  methods  best 
calculated  to  promote  the  safety  of  ita  em- 
ployees generally,  as  well  as  of  the  travel- 
ing public,  it  cannot  be  charged  with  negli- 
gence, even  though  we  should  believe  from 
the  evidence  before  us  that  the  purposes  the 
company  had  in  view  would  have  been  better 
served  by  blocking  the  rails,  as  plaintiff  con- 
tends. There  is  still  less  reason  to  impute 
negligence  to  the  company  if  the  evidence 
shows  that,  in  the  present  condition  of  ex- 
perience, it  is  impossible  to  say  which  meth- 
od, upon  the  whole,  affords  the  best  guar- 
anty of  immunity  from  danger.  It  was  con- 
tended upon  the  argument  that  the  claim 
that  the  unblocked  guard  rail  is  less  danger- 
ous than  the  blocked  rail  was  an  afterthought, 
and  not  urged  in  good  faith  by  the  company, 
and  that  for  this  reason  the  case  should  have 
been  submitted  to  the  jury.  Of  course,  the 
question  of  good  faith  on  the  part  of  the 
company  in  determining;  the  advisability  of 
blocking  the  guard  rails  is  a  question  of 
fact,  and  as  such,  when  in  dispute,  is  to  be 
determined  by  the  jury.  If  there  was  no 
reasonable  ground  for  doubt  as  to  the  bet- 
ter course  to  pursue,  the  company  cannot  de- 
fend against  a  charge  of  negligence  by  urg- 
ing that  it  was  in  doubt,  and  acted  on  its 
beat  judgment.  But  if  the  best  course  to 
pursue,  in  the  interest  of  the  safety  of  the 
employees  and  of  the  traveling  public  alike, 
was  an  open  question,  and  difficult  to  deter- 
mine, the  company  cannot  be  charged  with 
negligence  in  having  adopted  the  one  course 
rather  than  the  other.  Upon  examination  of 
the  evidence,  it  appears  that  there  is  no  dis- 
pute that  the  safety  of  the  employees  of  the 
company  and  the  safety  of  the  traveling  pub- 
lic are  both  involved  in  the  determination 
of  the  question  of  the  advisability  of  block- 
ing the  guard  rails.  So  far  as  safety  to  the 
employees  is  concerned,  there  is  a  large  mass 
of  testimony,  from  which  it  cannot  be  de- 
termined with  any  degree  of  certainty  which 
is  the  better  practice ;  and  when  we  further 
consider  that  there  is  much  apparently  reli- 
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able  evidence  tending  to  show  that  danger 
to  the  traveling  public  is  increased  by  the 
practice  of  blocking  the  rails,  and  no  evi- 
dence is  offered  to  show  that  any  system  of 
blocking  can  be  adopted  without  increasing 
that  danger,  we  think  there  is  an  entire  fail- 
ure of  proof  that  the  company  acted  in  bad 
faith  in  adopting  the  unblocked  system. 

We  have  therefore  adopted  the  majority 
opinion  of  the  commission,  as  prepared  by 
Mr.  C!ommi8sioner  Ames,  and  the  judgment 
of  the  district  court  is  affirmed. 

Per  Curiam  t 

For  reasons  stated  in  the  foregoing  opin* 
ion,  it  is  ordered  that  the  former  judg- 
ment of  this  court  be  vacated  and  set  aside, 
and  the  judgment  of  the  District  Court  he 
nfjlnned. 

Petition  for  second  rehearing  denied. 


STATE    of    Nebraska    ew    rel,    Frank    N. 
PROUT,  Attorney  General, 
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*1.  To  eonstltvte  a  lotterr*  It  is  neces- 
sary that  a  prize  be  offered,  and  something  of 
value  be  given  for  a  chance  to  obtain  the 
prize. 

a.  Tlie  prise  may  be  anything  of  valve. 
A  preference  or  privilege  in  the  distribution 
of  a  common  fund  among  those  entitled  there- 
to may  constitute  a  prize. 

3.  A  sckeme  ifrhereby  a  oommon  fund 
Is  to  be  produced  by  tbe  contribu- 
tions of  varlovs  parties,  and  afterwards 
distributed  among  the  parties  contributing 
thereto,  and  a  valuable  preference  or  priv- 
ilege in  the  distribution  thereof  is  made  to 
depend  upon  chance,  is  a  lottery,  within  the 
meaning  of  our  statute  prohibiting  lotteries. 

4.  Contracts  In  ifrblcb  a  corporation. 
In  consideration  of  stated  payntents 
made  to  It,  ntakes  promises,  which  are 
the  main  inducement  to  such  contract,  and 
are  impossible  to  perform,  are  unlawful,  being 
against  public  policy. 

5.  A  corporation,  orgranlscd  under  tlie 
laws  of  tbls  state,  which  is  engaged  in  a 
business  forbidden  by  statute,  or  unlawful  as 
against  public  policy,  may  be  deprived  of  its 
charter  and  dissolved  by  proceedings  in  quo 
warranto. 

(November  10,  1902.) 

*Headnotes  by  Sbdowick,  J. 


Note. — For  other  cases  in  this  series  as  to 
what  constitutes  lottery,  see  also,  People 
V.  Elliott  (Mich.)  3  L.  R.  A.  403,  and 
note;  Yellowstone  Kit  v.  State  (Ala.)  7  L.  R. 
A.  699,  and  note;  Ballock  v.  State  (Md.)  8  L. 
U.  A.  671,  and  note;  State  v.  Boneil  (La.)  10 
L.  R.  A.  60;  State  ew  rel,  Kellogg  v.  Kansas 
Mercantile  Asso.  (Kan.)  11  L.  R.  A.  430;  Long 
V.  State  (Md.)  12  L.  R.  A.  89,  and  note,  12  L. 
R.  A.  425;  Thomhill  v.  O'Rear  (Ala.)  31  L.  R. 
A.  792 ;  Lynch  v.  Rosenthal  (Ind.)  31  L.  R.  A. 
835;  People  ew  rel.  Lawrence  v.  Fallon  (N.  Y.) 
37  L.  R.  A.  227 ;  Meyer  v.  Stote  (Ga.)  51  L.  R. 
A.  496 ;  and  State  ew  rel.  Sheets  v.  Interstate 
Sav.  Invest.  Co.  (Ohio)  52  L.  R.  A.  530. 
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APPLICATION  for  a  writ  of  quo  warranto 
to  annul  defendant's  charter.  Judg- 
^iwnt  of  ouster. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Frank  N.  Front,  Attorney  Gen- 
eral, Norris  Bronm,  and  WllHam  B. 
Roiey  for  the  State: 

The  scheme  of  defendant  is  impracticable, 
:and  it  cannot  keep  its  promises.  The  enter- 
prise will  collapse,  and  many  contract  hold- 
ers will  lose  their  investments. 

McLaughlin  v.  National  Mut.  Bond  d  In- 
vest. Go.  64  Fed.  908;  State  ex  rel.  Atty. 
<ien,  V.  Interstate  Sav.  Invest.  Co.  64  Ohio 
St.  283,  52  L.  R.  A.  530,  60  N.  E.  220;  Re 
National  Indemnity  d  Endowment  Co.  142 
l»a.  460,  21  Atl.  879. 

The  Nebraska  Home  Company's  contracts 
are  unlawful  for  the  reason  that  they  re- 
quire the  corporation  to  discriminate  be- 
~tween  investors,  giving  some  an  unreasonable 
profit  at  the  expense  of  others. 

The  Nebraska  Home  Company  collects 
from  investors  unconscionable  compensation 
for  services. 

Unconscionable  terms  imposed  by  invest- 
ment companies  upon  investors  are  unlaw- 
ful, and  cannot  be  enforced. 

United  States  v.  McDonald,  59  Fed.  663; 
MacDonald  v.  United  States,  12  C.  C.  A. 
:344,  24  U.  S.  App.  26,  63  Fed.  426;  Randall 
^.  National  Bldg.  Loan  d  Protective  Union, 
43  Neb.  876,  62  N.  W.  252. 

It  is  the  policy  of  the  law  to  make  sav- 
ings and  investment  institutions  safe  and 
-economical,  and  to  protect  investors  from 
fraud  and  plunder.  An  investment  company 
employing  no  capital  in  its  business,  and  op- 
erating under  a  plan  which  requires  it  to 
keep  its  treasury  empty,  should  not  be  per- 
mitted to  use  its  charter  to  solicit  contracts 
■of  investment  without  security. 

Re  National  Indemnity  d  Endowment  Co. 
142  Pa.  454,  21  Atl.  879. 

A  provision  in  a  contract  of  investment 
for  forfeiture  to  the  investment  company  of 
all  investments,  upon  default  in  payment  of 
instalments,  is  unconscionable  and  unlawful. 

Randall  v.  National  Bldg.  Loan  d  Pro- 
tective Union,  43  Neb.  876,  62  N.  W.  252. 

The  Nebraska  Home  Company  is  conduct- 
ing a  lottery,  or  scheme  of  chance,  and  its 
contracts  for  the  promotion  and  operation 
of  that  enterprise  are  unlawful. 

MacDonald  v.  United  States,  12  C.  C,  A. 
-346.  24  U.  S.  App.  25,  63  Fed.  426;  19  Am. 
&  Eng.  Enc.  Law,  p.  688,  note  1;  United 
States  V.  Fulkerson,  74  Fed.  628;  Seiden^ 
bender  v.  Charles,  4  Serg.  &  R.  161,  8  Am. 
Dec.  682;  Homer  v.  Ufiited  States,  147  U. 
S.  463,  37  L.  ed.  242,  13  Sup.  Ct.  Rep.  409; 
Bollock  V.  State,  73  Md.  1,  8  L.  R.  A.  671, 
^0  Atl.  184;  State  v.  Mumford,  73  Mo.  647, 
39  Am.  Rep.  532;  United  States  v.  Wallis, 
58  Fed.  942:  Randle  v.  State,  42  Tex.  580; 
State  ex  rel.  Atty.  Oen.  v.  Interstate  So/v. 
Invest.  Co.  64  Ohio  St.  283,  52  L.  R.  A.  530, 
60  N.  E.  220;  Dunn  v.  People,  40  III.  469. 

The  relation  existing  between  the  Nebras- 
Ica  Home  Company  and  each  contract  holder 
is  one  of  trust  and  confidence.  The  contracts 
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provide  for  an  abuse  of  the  fiducial  rela- 
tion, and  are,  therefore,  contrary  to  public 
policy  and  unlawful. 

Wright  V.  Smith,  23  N.  J.  Eq.  Ill;  Dar- 
lington's Appeal,  86  Pa.  512,  27  Am.  Rep. 
726. 

Contracts  may  violate  public  policy, 
though  they  do  not  conflict  with  any  stat- 
utory or  constitutional  provision. 

Teal  v.  Walker,  HI  U.  S.  252,  28  L.  ed. 
419,  4  Sup.  Ct.  Rep.  420;  Wilde  v.  Wilde, 
37  Neb.  891,  56  N.  W.  724;  Fitzgerald  v. 
Fitzgerald  d  M.  Constr.  Co.  41  Neb.  376, 
59  N.  W.  838. 

Contracts  against  public  policy  are  uni- 
formly condemned  by  the  courts  as  unlaw- 
ful, 

Atcheson  v.  Mallon,  43  N.  Y.  147,  3  Am. 
Rep.  678;  Richardson  v.  Crandall,  48  N. 
Y.  348;  State  ex  rel  Atty.  Gen.  v.  Interstate 
Sav.  Invest.  Co.  64  Ohio  St.  283,  52  L.  R. 
A.  530,  60  N.  E.  220;  Drexler  v.  Tyrrell,  15 
Nev.  134;  Firetnen's  Charitable  Asso.  v. 
Berghaus,  13  La.  Ann.  209 ;  Elkhart  County 
Lodge  v.  Crary,  98  Ind.  242,  49  Am'.  Rep. 
746;  Shipley  v.  Reasoner,  80  Iowa,  548,  45 
N.  W.  1077;  Edwards  v.  Randle,  63  Ark. 
318,  36  L.  R.  A.  174,  38  S.  W.  343;  Feam- 
ley  V.  De  Mainville,  5  Colo.  App.  441,  39 
Pac.  73. 

A  corporation  has  no  authority  to  enter 
into  an  unlawful  contract,  and  the  power  of 
the  courts  to  dissolve  a  corporation  for  abus- 
ing its  franchise  is  complete. 

State  ex  rel.  Dihcorth  v.  Council  Bluffs  d 
N.  Feny  Co.  11  Neb.  354,  9  N.  W.  563; 
State  V.  Nebraska  Distilling  Co.  29  Neb.  700, 
40  N.  VV.  156. 

The  use  of  $1,000  without  interest  until 
it  can  be  returned  in  monthly  payments  of 
.1>5  each,  or  a  present  of  $1,000  if  the  per- 
son receiving  it  will  pay  interest  thereon  for 
sixteen  and  two  thirds  years  at  6  per  cent 
per  annum,  is  sufficient  to  constitute  the 
prize  essential  to  a  lottery. 

Re  National  Indemnity  d  Endoumient  Co, 
142  Pa.  458,  21  Atl.  879;  United  States  v. 
Fulk^rson,  74  Fed.  628. 

A  scheme  for  numbering  alleged  invest- 
ment contracts  in  regular  numerical  order 
as  applications  are  received  at  the  home  of- 
fice of  the  promoters  contains  the  element 
of  chance,  where  the  contracts  are  identical 
in  form,  but  of  unequal  value  owing  to  dif- 
ference in  numbers. 

O'Connor  v.  Bradshaw,  5  Exch.  887 ;  Dunn 
v.  People,  40  111.  468;  Randle  v.  State,  42 
Tex.  580. 

The  Criminal  Code  makes  no  distinction 
between  common  culprits  and  o£fenders  who 
attempt  to  legalize  a  lottery  by  contract; 
and  the  courts  make  no  such  distinction,  but 
in  every  case  look  to  the  substance  of  the 
scheme  to  determine  its  character  as  a  lot- 
tery. 

Dunn  V.  People,  40  111.  467;  Ex  parte 
Blanchard,  9  Nev.  104 ;  State  ex  rel.  Murphy 
V.  Overton,  16  Nev.  136;  State  v.  Clarke,  33 
N.  H.  335,  66  Am.  Dec.  723;  Randle  v. 
State,    42  Tex.  585. 


460 


NCBBASKA  SXTPSEHB  Ck>0BT. 


Nov.^ 


Mesars.  Oeorse  A.  Ileal  and  CoAn  Sc 
Olements,  for  defendant: 

The  buainese  conducted  by  the  defendant 
has  none  of  the  elements  of,  and  is  in  no 
sense,  a  lottery. 

The  rule  of  the  early  common  law  did  not 
permit  the  taking  of  interest  as  compen- 
sation for  the  use  of  money. 

Lowe  V.  Wnller,  2  Dougl.  736;  Nassau  d 
L.  R.  Corp.  V.  Boston  d  L,  R,  Corp.  61  Fed. 
237;  National  Bank  v.  Mechanics^  Nat. 
Bank,  04  U.  S.  438,  24  L.  ed.  178;  Perkins 
y.  Foumiquet,  14  How.  328,  14  L.  ed.  441; 
2  Bl.  Com.  454. 

Under  the  arrangements  of  this  contract 
and  the  relation  of  parties,  not  only  is  it 
the  purpose  for  every  man  to  receive  bene- 
fits equal  to  the  value  of  the  money  he  pays, 
but  each  man  must  pay  the  value  of  the 
thing,  namely,  the  property  which  he  ob- 
tains. 

United  States  v.  Zeisler,  30  Fed.  499; 
Homer  v.  United  States,  147  U.  S.  449,  37 
L.  ed.  237,  13  Sup.  Ct.  Rep.  409. 

Thcr  contractual  relation  between  the  only 
parties  who  have  an  interest  in  the  matter 
has  not  reached  that  stage  of  guardianship 
of  a  sumptuary  kind  which  would  deny  them 
the  right  to  make  contracts. 

J'ork  Park  Bldg.  Asso.  v.  Barnes,  39  Neb. 
834,  58  N.  W.  440;  Neosho  Vall^  Invest. 
Co,  V.  Hannum,  10  Kan.  App.  499,  63  Pac.  92. 

The  contracts  entered  into  between  de- 
fendant and  its  members  do  not  in  any  man- 
ner contravene  public  policy. 

A  corporation  is  a  person  within  the 
meaning  of  the  14th  Amendment  of  the  Fed- 
eral Constitution. 

Covington  d  L.  Tump,  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct. 
Rep.  198;  Oulf,  C.  d  8.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  154,  41  L.  ed.  667,  17  Sup.  Ct.  Rep. 
255;  Minneapolis  d  St.  L.  R.  Co.  v.  Beck- 
wit  h,  129  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct 
Rep.  207. 

it  matters  not  whether  the  privileges  or 
immunities  be  denied  by  the  legislature,  by 
the  executive,  by  the  court,  or  by  the  offi- 
cers of  the  state. 

Brannon,  14th  Amend.  97;  Virginia  v. 
Rives,  100  U.  S.  313,  sub  nom.  Ex  parte  Vir- 
ginia, 25  L.  ed.  667 ;  Chicago,  B.  d  Q.  R.  Co, 
V.  Chicago,  166  U.  S.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  581;  Conner  v.  Elliott,  18 
How.  591,  15  L.  ed.  497 ;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616;  People 
V.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2 
N.  E.  29;  Bertholf  v.  O'Reilly,  74  N.  Y.  515, 
30  Am.  Rep.  323;  Re  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  636;  Butchers'  Union  8.  H.  d 
L.  8.  L.  Co.  V.  Crescent  City  L.  8.  L.  d  8. 
n.  Co.  Ill  U.  S.  756,  28  L.  ed.  590,  4  Sup. 
Ct.  Rep.  652 ;  Live  Stock  Dealers*  d  Butch- 
ers' Asso.  V.  Crescent  City  L.  8.  L.  d  8.  H. 
Co.  1  Abb.  (U.  S.)  388,  Fed.  Cas.  No.  8,- 
408;  AusUn  v.  Murray,  16  Pick.  121; 
Slaughtci-House  Cases,  16  Wall.  36,  87,  21 
L.  ed.  394,  412;  Frorer  v.  PeopU,  141  111. 
171,  16  L.  R.  A.  492,  31  N.  B.  395;  State  v. 
Fire  Creek  Coal  d  Coke  Co.  33  W.  Va.  188, 
6  L.  R.  A.  359,  10  S.  E.  288;  State  v.  Good- 
ioill.  33  W.  Va.  179,  6  L.  R.  A.  621,  10  S. 
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£.  285;  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427; 
State  V.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350;  PHnting  d  Numerical: 
Registering  Co.  v.  Sampson,  h.  R.  19  £q. 
462;  Baltimore  d  0.  8.  W.  R.  Co.  v.  Voigt^ 
176  U.  8.  498,  44  L.  ed.  560,  20  Sup.  Ct. 
Rep.  385;  Sohollenberger  v.  Pennsylvania, 
171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep. 
757 ;  People  ew  rel.  Tyroler  v.  Warden  of  City^ 
PHson,  157  N.  Y.  116,  43  L.  R.  A.  264,  51 
N.  £.  1006;  Ex  parte  Kubaok,  85  Cal.  274,. 
9  L.  R,  A.  482,  24  Pac  737;  Com.  v.  Perry ^ 
155  Mass.  117,  14  L.  R.  A.  325,  28  N.  £. 
1126;  People  v.  Gillson,  109  N.  Y.  389,  17 
N.  E.  343:  Kuhn  v.  Detroit,  70  Mich.  534,. 
38  N.  W.  470;  Colon  v.  Lisk,  153  N.  Y.  188, 
47  N.  E.  302;  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
MiUett  V.  People,  117  111.  294,  57  Am.  Rep. 
869,  7  N.  E.  631. 

A  municipal  ordinance  making  it  unlaw* 
ful  for  any  person  to  carry  on  the  business- 
of  laundry  within  any  portion  of  the  city 
of  Stockton  other  than  a  certain  described 
portion  is  imconstitutional  and  in  violation 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States. 

Stockton  Laundry  Case,  26  Fed.  611  Yick 
Wo.  V.  Hopkins,  li8  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064;  Braoeville- 
Coal  Co.  V.  People,  147  111.  66,  22  L.  R. 
A.  340,  35  N.  E.  62;  Ramsey  v.  Peo- 
pie,  142  111.  380,  17  L.  R.  A.  863,  32  N.  E. 
364;  Palmer  v.  Tingle,  55  Ohio  St.  423, 
45  N.  E.  313;  Harding  v.  People,  160  111. 
459,  32  L.  R.  A.  445,  43  N.  E.  624;  Ruh- 
strat  V.  People,  185  111.  133,  49  L.  R.  A.  181, 
,57  N.  E.  41. 

The  term  "liberty,"  as  used  in  the  Bill 
of  Rights  in  the  Constitution,  includes  the 
right  of  every  citizen  to  choose  and  follow 
a  particular  business,  and  to  take  and  ad- 
vertise in  any  legitimate  manner,  subject  to* 
the  restraints  necessary  to  secure  the  com- 
mon welfare. 

People  ex  rel.  Tyroler  v.  Warden  of  City 
Prison,  157  N.  Y.  116,  43  L.  R.  A.  264,. 
51  N.  E.  1006;  Low  v.  Rees  Printing  Co,  41 
Neb.  127,  24  L.  R.  A.  702,  59  N.  W.  362. 

The  contract  is  not  contrary  to  public  pol- 
icy on  the  ground  that  it  cannot  be  carried 
out  without  practising  deception,  or  is  in- 
capable of 'performance. 

Matson  v.  Blossom,  18  N.  Y.  S.  R.  726,  2r 
N.  Y.  Supp.  551 ;  Barrett  v.  Carden,  65  Vt. 
431,  26  Atl.  530;  Walsh  v.  FiLSsell,  6  Bing. 
163;  Greenhood,  Pub.  Pol.  27. 

The  contract  in  this  case  is  clear  and  ex- 
plicit in  its  terms.  The  holder  knows,  be- 
fore he  enters  into  the  contract,  the  number 
of  the  same  and  its  position  in  the  series. 
The  conditions  and  promises  are  fully  and 
fairly  set  out  in  the  contract.  There  are- 
no  latent  interpretations  or  meanings  there- 
in to  defraud  the  parties.  There  are  no  sub- 
tle conditions  to  mislead  a  man  of  common^ 
intelligence  and  understanding.  The  pur- 
pose of  the  contract  is  not  only  lawful,  but 
such  as  the  government  and  every  other 
good  influence  in  the  country  should  encour- 
age. 
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Pratt  V.  Hutchinson,  15  East,  511;  King 
V.  Webb,  14  East,  406. 

Messrs,  Bartlett,  Dnndey,  Sc  Martin, 
also  for  defendant: 

A  corporation  which  has  for  its  object 
the  purchase  of  land  and  the  construction  of 
houses  thereon,  the  funds  being  realized  from 
the  capital  stock  paid  in  by  subscribers  in 
instalments,  and  finally  the  allotment  of  the 
lots  and  houses  among  the  stockholders  in 
satisfaction  of  their  stock,  is  one  organized 
for  the  purpose  of  carzring  on  a  lawful  bus- 
iness, and  authorized  by  the  general  incor- 
poration law. 

York  Park  Bldg,  Asso,  v.  Ba/mes,  39  Neb. 
834,  58  N.  W.  440. 

On  motion  for  rehearing. 

The  law  will  not  presume  a  contract  to  be 
illegal  or  against  public  policy,  and  so  void, 
when  it  is  capable  of  a  construction  which 
will  make  it  lawful  and  valid. 

Ormes  v.  Dauohy,  82  N.  Y.  443,  37  Am. 
Rep.  583. 

Courts  will  not  declare  contracts  void  on 
the  ground  of  public  policy,  except  where 
the  case  is  free  from  doubt,  and  when  an  in- 
jury to  the  public  interests  clearly  appears. 

Barrett  v.  Garden,  65  Vt.  431,  26  Atl.  530. 

All  business  depends  upon  continued  pat- 
ronage for  success,  and  the  business  and  le- 
gal world  has  always  observed  a  presumption 
that  business  would  continue.  If  the  iron 
rule  should  be  applied  that  no  business 
should  be  permitted  unless  it  would  succeed 
by  a  limited  and  stationary  patronage,  then 
every  industry  in  the  land  would  be  palsied. 
If  the  presumption  is  indulged  that  the  bus- 
iness would  continue, — and  there  is  no  rea- 
son why  this  rule  should  not  obtain, — ^then 
these  contracts  would  not  only  be  practi- 
cable, but  a  great  benefit  would  be  given  to 
those  who  made  them;  and  it  is  a  well-es- 
tablished rule  of  law  that,  where  a  con- 
tract is  open  to  two  constructions,  the  one 
lawful  and  the  other  unlawful,  the  former 
must  be  applied. 

nobbs  V.  McLean,  117  U.  S.  567,  29  L. 
ed.  940,  6  Sup.  Ct,  Rep.  870;  United  States 
V.  Central  P.  R.  Co.  118  U.  S.  236,  30  L. 
ed.  173,  6  Sup.  a.  Rep.  1038. 

The  burden  is  on  the  party  claiming  that 
the  contract  is  contrary  to  public  policy 
to  show  that  its  enforcement  would  be  in 
violation  of  the  settled  public  policy  of  this 
state,  or  injurious  to  the  morals  of  its  people. 

iS'trown  V.  8wann,  21  Fed.  299;  Richard- 
son V.  Mellish,  2  Bing.  229. 

If  the  contract  is  within  the  range  of  pos- 
sibility, however  absurd  or  improbable  the 
idea  of  execution  will  be,  it  will  be  upheld. 

3  Comyns,  Dig.  93;  Beebe  v.  Johnson,  19 
Wend.  500,  32  Am.  Dec.  518;  Public  Schools 
v.  Bennett,  27  N.  J.  L.  513,  72  Am.  Dec. 
.373. 

Mr.  A.  O.  Wolfenbarser,  amicus  curies: 

Five  laborers  are  enabled  to  save  $4  a 
month  each,  after  paying  the  family  ex- 
penses, including  $16  a  month  house  rent  in 
each  case.  Each  is  striving  to  get  a  $1,000 
home;  each  one  has  saved  up  $200  to  that 
end.  By  working  alone  it  will  be  one  hun- 
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dred  thirty-eight  months  before  anyone  can 
accomplish  his  purpose,  including  interest 
on  his  money.  They  put  their  money  to- 
gether and  buy  a  home  for  number  1,  who 
then  puts  into  the  common  fund  the  $16  a 
month  he  has  been  paying  as  rent,  in  addi- 
tion to  his  savings;  then  tl^eir  combined 
savings  are  $36  a  month,  and  in  27  I  months 
they  have  saved  enough  to  buy  a  home  for 
number  2;  then  their  combined  savings  are 
$52  a  month,  so  in  19^  months  more  they 
buy  a  home  for  number  three;  then  their 
combined  savings  are  $68  per  month,  so  in 
14^  months  they  buy  a  home  for  number 
4;  then  their  combined  savings  are  $84  per 
month,  and  in  11 1(  months  they  buy  a  home 
for  number  5.  Number  5,  by  this  co-oper- 
ation, would  get  his  home  in  seventy-five 
months,  and  have  it  all  paid  for  in  one  hun- 
dred months,  making  a  net  saving  to  the 
last  man  of  thirty-eight  months  over  what 
would  have  been  possible  without  co-oper- 
ation. When  the  one  hundred  and  thirty- 
eight  months  have  expired  that  it  would 
have  taken  them  to  secure  homes  without 
co-operation,  by  this  co-operation  they  have 
paid  for  their  homes,'  and  have  combined 
savings  to  the  amount  of  $6,300  in  addition 
thereto. 

This  is  the  scheme  set  forth  in  defend- 
ant's contract. 

The  attempt  to  restrain  and  interfere 
with  the  private  right  of  contract  in  the  ab- 
sence of  complaint  from  any  party  to  the 
contract,  and  in  the  absence  of  any  violation 
of  law,  should  not  be  tolerated. 

Sedswiok,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  information  in  the  nature  of 
quo  warranto  to  annul  the  corporate  exist- 
ence of  defendant,  and  oust  it  of  its  corpo- 
rate powers,  franchises,  and  privileges.  To 
the  answer  of  the  defendant  the  attorney 
general  filed  a  general  demurrer.  The  an- 
swer alleys  that  defendant  has  been  and  is 
entering  into  contracts  with  various  parties 
in  pursuance  of  its  franchise.  The  terms  of 
these  contracts  are  set  out  in  full  in  the  an- 
swer. The  principal  questions  presented 
and  discussed  by  counsel  are:  First.  Do 
these  contracts  contain  the  elements  of  a 
lottery?  Second.  Are  they  unlawful  as 
against  public  policy?  By  the  terms  of  the 
contract  the  company  "agrees  and  under- 
takes to  assist  the  said  holder  of  this  con- 
tract in  purchasing  and  paying  for  a  home." 
The  holder  agrees  to  pay  $3  for  the  "com- 
pany's services  in  registering  and  issuing 
each  application  and  contract,"  and  "to  pay 
to  the  company  at  the  home  office  of  the 
company  in  Omaha,  Nebraska,  $1.35  each 
month,  on  or  before  the  last  day  thereof, 
from  the  date  hereof,  until  this  contract 
shall  mature  as  hereinafter  described." 
After  the  contract  matures,  the  amount  of 
the  monthly  payments  is  increased  to  $5.35, 
and  they  continue  "until  the  holder  shall 
have  paid  into  the  home  fund,  as  herein  pro- 
vided, the  total  sum  of  one  thousand  ($1,- 
000)  dollars,  or  such  fractional  part  of  sudi 
sum  as  shall  be  furnished  for  nim  by  the 
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company.     Five  dollars  of  said  sum  of  $5.- 

35  8o  paid  shall  be  plaoed  by  the  company  in 
the  home  fund  as  hereinbefore  described,  and 

36  cents  thereof  is  in  payment  for  the  serv- 
ices of  the  company."  The  contract  also 
provides :  ''First.  Said  company  shall  num- 
ber and  date  all  contracts  issued  in  regular 
numerical  order  as  applications  are  received 
at  the  home  office,  and  shall  keep  a  record 
thereof,  showing  the  date  and  serial  num- 
ber of  each  contract.  Sixth.  This  contract 
shall  be  deemed  to  be  matured,  within  the 
meaning  hereof,  when  there  shall  be,  over 
and  above  what  is  required  to  be  paid  out  on 
contracts  of  lower  serial  number  than  this 
contract,  either  (1)  an  income  of  fifty  ($50.- 
00)  dollars  per  month,  due  said  home  fund 
from  contract  holders;  or  (2)  an  amount  of 
money  in  said  home  fund,  which,  when  add- 
ed to  the  income  so  due  from  contract  hold- 
ers for  a  period  of  twenty  months,  will 
equal  one  thousand  ($1,000)  dollars.  Sev- 
enth. When  this  contract  matures,  the  com- 
pany agrees  on  each  and  every  month  there- 
after, for  twenty  months,  to  pay  out  of  the 
said  home  fund  the  sum  of  fifty  ($50.00) 
dollars  in  assisting  the  holder  to  purchase  a 
home,  to  pay  off  a  mortgage  on  a  home 
owned  by  the  holder,  or  to  erect  a  dwelling 
house  on  a  lot  belonging  to  a  holder,  as  said 
holder  may  prefer.  It  is  understood  and 
agreed  that  the  holder  shall  select  property 
of  the  value  of  one  thousand  ($1,000)  dol- 
lars on  the  basis  of  said  payments  thereon  of 
fifty  ($60.00)  dollars  per  month,  and  there- 
upon the  company  shall  immediately  pro- 
ceed to  investigate  title  and  value  of  the 
property,  and,  as  soon  as  possible,  notify 
the  holder  of  its  approval  or  disapproval  of 
the  holder's  selection.  If  the  company  ap- 
proves the  selection,  it  shall  immediately 
cause  the  property  selected  to  be  purchased, 
and  put  the  holder  in  possession  thereof,  on 
the  terms  and  conditions  hereinafter  con- 
tained." 

1.  Does  this  scheme  involve  the  elements 
of  a  lottery?  To  constitute  a  lottery,  there 
must  be  a  prize  offered,  and  the  payment  of 
something  for  a  chance  to  obtain  it.  The  at- 
torney general  has  furnished  the  court  with 
an  "expert's  table/'  which  is  derived  from  a 
computation  based  upon  the  issuing  of  con- 
tracts upon  1,000  applications  received  at 
the  same  time,  and  each  holder  paying  his 
instalments  according  to  his  agreement. 
We  do  not  understand  that  defendant's  at- 
torneys deny  the  accuracy  of  the  result  ob- 
tained upon  the  basis  assumed,  and  it  ap- 
pears that  the  twenty-two  holders  of  the 
lowest  numbered  contracts  would  get  their 
first  instalments,  respectively,  within  the 
first  twenty-month  period  after  the  contracts 
were  made,  and  would  receive  the  full  sum 
of  $1,000  within  the  next  twenty-month  pe- 
riod thereafter;  whereas  the  holder  of  con- 
tract numbered  1,000,  although  making  his 
payments  monthly,  would  not  have  any  re- 
turn from  his  investment  until  more  than 
seventy  years  from  the  time  he  took  his 
contract  and  began  payment.  The  advan- 
tage of  the  fortunate  holder  of  the  early  | 
number  is  manifest.  To  obtain  such  a  pref- 
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erence  is  to  obtain  something  of  value.  "It 
is  idle  to  say  that  a  sum  or  an  obligation 
for  a  sum  due  and  payable  to-day  or  at  an 
early  day  is  of  no  more  value  than  an  obli- 
gation for  an  equal  amount,  without  inter- 
est, payable  at  a  remote  and  indefinite 
time."  MacDoiiald  v.  United  States,  12  C. 
C.  A.  339,  24  U.  S.  App.  25,  63  Fed.  426. 
The  question,  then,  is  whether  the  element  of 
chance  enters  into  the  scheme  by  which  one 
contract  holder  obtains  this  advantage  over 
another.  The  contracts  are  to  be  "numbered 
and  dated  in  regular  numerical  order  as  ap- 
plications are  received  at  the  home  office.*' 
The  applicant  must  take  his  chances  as  to 
how  many  applications  may  be  received  at 
the  same  time  that  his  is  received,  and,  ii 
there  are  several  at  the  same  time,  he  must 
take  the  chance  of  preference  over  other  ap- 
plications received  with  his.  In  MacDonald 
v.  United  States,  12  C.  C.  A.  339,  24  U.  S. 
App.  26,  63  Fed.  426,  Judge  Woods  said: 
'* Whether  or  not  a  purchaser  will  obtain  a 
bond  of  one  number  or  another  depends 
.  .  .  upon  the  order  in  which  his  appli- 
cation shall  reach  the  hand  of  the  secretary, 
and  that  is  largely  a  matter  of  chiELnce.  The 
secretary  receives  applications  by  mail  and 
otherwise;  sometimes  singly,  and  sometimes 
a  number  together;  and  in  the  order  of  re- 
ceipt, and  as  he  chances  to  take  up  one  or 
another  first,  passes  them  through  a  register- 
ing device,  and,  in  accordance  with  the  no- 
tations thereby  made  upon  the  application;^, 
the  bonds  are  numbered  and  issued.  But 
for  the  purchaser's  hope,  or,  as  it  may  well 
be  said,  for  his  chance,  of  getting  a  multiple 
number,  the  business  would  soon  cease.'* 
He  held  that  "the  element  of  chance  inci- 
dent to  the  numbering  of  the  bonds  before 
they  were  issued"  miule  the  scheme  a  lot- 
tery. The  reasoning  of  the  court  in  the 
MacDonald  Case  was  adopted  by  Judge 
McComas  in  a  similar  case  recently  decided 
in  the  supreme  court  of  the  District  of  Co- 
lumbia. United  States  v.  Shertcood  (D.  C.) 
31  Wash.  L.  Rep.  — .  Judge  McComas  for- 
tifies his  conclusions  by  quotations  from 
other  authorities,  and  holds  that  under  such 
a  plan  "the  number  of  the  certificate  and 
their  consequent  value  depends  upon  chance." 
A  certified  copy  of  his  very  clear  and  satis- 
factory opinion  is  on  file  in  this  case.  He 
says:  "In  different  states  applicants  on 
the  same  day  may  mail  subscriptions  for 
certificates  in  this  company.  Whether  or 
not  an  applicant  will  receive  a  certificate  of 
one  number  or  another  depends  upon  the 
order  in  which  the  application  may  reach 
the  officer  of  this  company  who  issues  the 
certificates,  and  that  is  a  matter  of  chance. 
This  officer  receives  these  applications  by 
mail  or  otherwise,  it  may  be  one  at  a  time, 
it  may  be  many  at  the  same  time,  and  ac- 
cording to  the  order  he  chances  to  receive 
them,  or  as  he  chances  to  take  up  one  or  an- 
other, and  determines  the  number  of  each  ap- 
plicant's certificate,  the  certificates  are  num- 
bered and  issued.  He  who,  by  these  chances, 
luckily  receives  an  earlier  number,  will  be 
paid  sooner,  and  will  pay  in  less  money* 
tlian  another,  who,  subscribing  on  the  same 
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day,  receives  a  later  number,  and  will,  by 
these  chances,  be  required  to  pay  longer,  and 
pay  more  money,  and  wait  longer  for  pay- 
ment of  his  shares.  It  is  this  element  of 
chance  in  the  numbering  of  the  certificates 
which  I  believe  to  be  in  violation  of  this 
anti-lottery  law.  It  is  evident  that  the  in- 
ducement to  subscribe  consists  mainly  in  the 
chance  of  securing  an  early  or  lucky  num- 
ber." This  reasoning  is  satisfactory  to  our 
minds,  and  we  have  been  referred  to  no  au- 
thority conflicting  with  the  views  so  an- 
nounced. The  suggestion  that  the  applicant 
will  know  the  number  of  his  contract  before 
he  accepts  it,  and,  if  not  satisfied,  may  re- 
ject the  contract,  is  without  merit.  By  his 
application  he  agrees  to  accept  the  contract, 
and  he  is  presumed  to  know  the  terms  of 
the  contract  before  he  makes  the  applica- 
tion. The  suggestion  is  predicated  upon 
the  idea  that  he  will  not  perform  the  agree- 
ment that  he  has  made  in  his  application, 
but  will  forfeit  the  fee  "for  registering  and 
issuing  each  application  and  contract,"  and 
so  risk  only  the  $3.  If  that  is  the  proper 
construction  of  the  contract,  the  result  is 
the  same.  It  involves  the  payment  of  $3 
for  the  chance  of  obtaining  an  early  number. 
2.  This  defendant  cannot  be  allowed  the, 
protection  of  its  charter  to  do  business  in 
this  state  for  another  reason.  Its  plan  in- 
volves taking  money  from  its  patrons  upon 
contracts  which,  on  its  part,  it  is  impossible 
to  perform.  It  professes  to  be  "a  home 
company,"  and  it  "agrees  and  undertakes  to 
assist"  the  holders  of  its  contracts  "in  pur- 
chasing and  paying  for  a  home."  It  issues 
contracts  which,  through  the  misfortune  of 
the  holders  in  the  numbering  of  the  appli- 
cations, will  bring  no  assistance  before  the 
expiration  of  the  ordinary  allotment  of  three 
score  years  and  ten.  It  cannot  result  in  as- 
sistance to  such  holders  in  procuring  a  home 
in  this  world,  and  it  does  not  profess  to  ren- 


der assistance  in  any  other.  If  it  is  intend- 
ed that  there  will  be  new  patrons,  whose 
monthly  payments  shall  be  used  to  make 
good  the  company's  promise  to  holders  of 
earlier  contracts  not  otherwise  provided  for, 
the  situation  is  still  worse.  The  company 
cannot  furnish  the  funds  to  assist  these  new 
patrons  to  obtain  homes  before  the  time 
will  come  when,  in  the  ordinary  course  of 
nature,  they  cannot  avail  themselves  of  such 
assistance.  Their  own  payments  cannot  do 
so,  nor  help  to  do  so.  These  are  pledged  to 
make  up  a  deficiency  existing  before  they  ob- 
tained their  contracts.  They  can  hope  to 
obtain  the  fruits  of  their  contracts  during 
their  natural  lives  only  from  the  payments 
to  be  made  by  others  who  obtain  contracts 
after  them,  and  there  must  be  a  sufficient 
number  of  these  others  in  order  to  bring 
about  the  hoped-for  result.  It  appears  from 
the  table  referred  to  that  about  one  third  of 
the  holders  of  the  first  1,000  contracts  sup- 
posed to  be  issued  at  one  time  would  be  able 
to  procure  homes  within  twenty-five  years. 
To  enable  1,000  to  do  so,  there  must  be  3,000 
contracts  taken,  or  2,000  new  patrons,  who 
must  take  their  contracts  soon  after  the 
first  1,000  are  taken.  To  enable  these  addi- 
tional 2,000  to  obtain  the  promised  assist- 
ance, there  must  be  a  still  larger  number  of 
other  contracts  taken  within  a  short  time 
after  the  2,000  take  theirs,  and  so  on  in  pro- 
gressional  numbers,  which  must  in  a  few 
years  run  into  infinity.  The  contracts,  so 
contemplated,  cannot,  of  course,  all  be  ful- 
filled, and  public  policy  will  not  permit  the 
state  to  become  a  party  to  such  a  scheme. 
The  defendant's  business  is,  for  these  rea- 
sons, unlawful. 

The  demurrer  is  sustained,  and  judgment 
of  ouster  will  he  entered  as  prayed. 

Petition  for  new  trial  denied. 


PENNSYLVANIA  SUPREME  COURT. 


Wesley  BUCK 

V. 

NEW  JERSEY  ZINC  COMPANY  of  Penn- 
sylvania, Appt, 

(204  Pa.  132.) 

1.  One  wliose  duty  la  to  do  the  black- 
■naltlft  -work  necessary  upon  the  implemeDts 
used  in  the  constrnction  of  a  manufacturing 
plant  is,  in  making  a  llnlc  for  the  chain  used 
to  hold  in  position  the  box  of  a  dump  car,  a 
fellow  servant  of  one  engaged  in  operating 
the  car,  so  that  the  common  employer  is  not 
liable  for  injury  to  the  latter  through  insuffi- 
ciency of  the  iinlc  made  by  the  former. 


2.     An  employee  operating  a  dan&p  car, 

who  is  charged  by  the  master  with  the  duty 
of  seeing  that  the  links  in  the  dumping 
mechanism  of  the  cars  are  sound,  is,  in  pro- 
curing and  placing  a  link  on  a  car,  a  fellow 
servant  of  one  subsequently  employed  to  op- 
erate it,  so  that  the  master  is  not  liable  for 
an  injury  to  the  latter  because  of  the  insuffi- 
ciency of  the  link. 

(Mestreeat,  J.,  dissents,) 

(November  11,  1002.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Car- 
bon County  in  favor  of  plaintiff  in  an  action 


Note. — For  a  case  in  this  aeries  holding  that 
A  machinist  in  roundhouse,  whose  duty  it  is  to 
inspect  and  repair  engines,  is  not  a  fellow  serv- 
ant of  a  fireman  on  an  engine,  see  Kansas  City, 
Ft.  S.  &  M.  tt.  Co.  V.  Becker  (Ark.)  46  L.  R.  A. 
814. 

As  to  whether  car  repairers  or  inspectors  are 
60  L.  R.  A. 


fellow  servants  of  employees  running  trains,  see 
Uymes  v.  New  York,  L.  E.  &  W.  R.  Co.  (N.  Y.) 
4  L.  R.  A.  151;  International  &  G.  N.  R.  Co. 
V.  Keenan  (Tex.)  9  L.  R.  A.  703 ;  St.  Louis,  A. 
&  T.  R.  Co.  V.  Trlplett  (Ark.)  11  L.  R.  A.  773; 
Dewey  v.  Detroit.  G.  H.  &  M.  R.  Co.  (Mich.)  16 
L.  R.  A.  842. 
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Nov., 


brotight  to  recover  damages  for  personal  in- 
juries alleged  to  have  Seen  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edward  Harrey  and  Freder- 
ick Bertolette,  for  appellant: 

Absolute  safety  is  unattainable,  and  em- 
ployers are  not  insurers. 

Purdy  V.  Wesiinghouse  Eleotrio  d  Mfg. 
Co,  197  Pa.  257,  51  L.  R.  A.  881,  47  Atl. 
237:  Titus  v.  Bradford,  B.  d  K,  R,  Co,  136 
Pa.  626,  20  Atl.  517;  Leonard  v.  Herrmann, 
196  Pa,  222,  45  Atl.  723;  iHokerson  v.  Cen- 
tml  R,  Co,  189  Pa.  567,  42  Atl.  299;  Brad- 
bury V.  Kingston  Coal  Co,  167  Pa.  231,  27 
Atl.  400. 

Negligence  is  the  gist  of  the  action,  and 
must  be  shown  before  the  case  can  be  sub- 
mitted to  the  jury. 

Higgins  v.  Fanning,  196  Pa.  599,  46  Atl. 
102. 

The  plaintiff,  Beitle,  and  the  workmen  in 
the  blacksmith  shop  were  fellow  servants. 

Vew  York,  L,  E.  d  W,  R,  Co.  v.  Bell,  112 
Pa.  400,  4  Atl.  50;  Lehigh  Valley  Coal  Co, 
v.  Jones,  86  Pa.  432;  Mullan  v.  Philadelphia 
d  8,  Mail  a,  8.  Co,  78  Pa.  25,  21  Am.  Rep. 
2;  Ross  V.  Walker,  139  Pa.  42,  21  Atl.  167, 
159. 

The  plaintiff  assumed  all  the  risks  inci- 
dent to  his  employment. 

Boyd  V.  Harris,  176  Pa.  485,  35  Atl.  222; 
Brosstnan  v.  Lehigh  Valley  R,  Co,  113  Pa. 
400,  57  Am.  Rep.  479,  6  Atl.  226;  Fletcher 
V.  Philadelphia  Traction  Co,  190  Pa.  117,  42 
Atl.  627 ;  Frazier  v.  Pennsylvania  R,  Co,  38 
Pa.  104,  80  Am.  Dec.  467;  CaldtoeU  v. 
Brown,  53  Pa.  453;  Mullan  v.  Philadelphia 
d  8.  Mail  8.  8.  Co,  78  Pa.  25,  21  Am.  Rep. 
2;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa. 
432;  Hoffman  v.  Clough,  124  Pa.  506,  17 
Atl.  19;  Duffy  v.  Oliver  Bros.  131  Pa.  203, 
18  Atl.  872;  Bentley  v.  Cranmer,  137  Pa. 
246,  20  Atl.  709;  Ryan  v.  Cumberland  Val- 
ley R,  Co.  23  Pa.  384;  Barlow  v.  8tandard 
Steel  CasHng  Co,  164  Pa.  130,  26  Atl.  12; 
Johnston  v.  Pittsburgh  d  W,  R,  Co,  114  Pa. 
443,  7  Atl.  184;  Ross  v.  Walker,  139  Pa. 
49,  21  Atl.  157,  159. 

The  duty  which  a  master  owes  to  his 
servant  is  to  provide  him  with  safe  tools, 
machinery,  and  appliances  with  which  to  do 
what  is  required  of  him.  The  mere  fact  that 
a  car  which  was  the  cause  of  the  employee's 
injuiy  was  in  an  unsafe  and  dangerous  con- 
dition is  not  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  employer. 

It  is  the  duty  of  the  servant  to  observe, 
and  report  to  his  employer  any  defect  which 
may  become  apparent  in  tools  or  machinery ; 
and  the  employer  is  not  liable  to  an  em- 
ployee for  the  negligence  of  a  fellow  servant 
in  the  same  employment. 

Mensch  v.  Pentisylvania  R,  Co,  150  Pa. 
698,  17  L.  R.  A.  450,  25  Atl.  31 ;  Mixter  v. 
Imperial  Coal  Go.  152  Pa.  395,  25  Atl.  587; 
Wojciechowski  v.  Bpreckels*  Sugar  Ref,  Co, 
177  Pa.  57,  35  Atl.  596;  Baker  v.  Allegheny 
Valley  R.  Co.  95  Pa.  211,  40  Am.  Rep.  634; 
Augcrsiein  v.  Jones,  139  Pa.  183,  21  Atl. 
24;  Allison  Mfg,  Co,  v.  McCormick,  118  Pa. 
60  L.  R.  A. 


510,  12  Atl.  273;  Philadelphia  d  R,  R.  Co. 
V.  Hughes,  119  Pa.  301,  13  AU.  286. 

If  the  machineiy  is  of  an  ordinary  char- 
acter, and  such  as  can,  with  reasonable  care, 
be  used  without  danger  to  the  employee,  it 
is  all  that  can  be  required  from  the  em- 
ployer. 

Payne  v.  Reese,  100  Pa.  301;  Pittsburgh 
d  C.  R,  Co,  V.  Sentmeyer,  92  Pa.  276,  37 
Am.  Rep.  684. 

A  servant  assumes  the  patent  risks  nat- 
urally and  reasonably  incident  to  his  em- 
ployment. 

Philadelphia,  W.  d  B.  R,  Co.  v.  Keetian, 
103  Pa.  124;  Pittsburgh  d  C,  R.  Co.  v.  Sent- 
meyer,  92  Pa.  276,  37  Am.  Rep.  684;  Rum- 
meU  y,  Dilworth,  111  Pa.  343,  2  Atl.  355; 
Patterson  v.  Pittsburg  d  C.  R,  Co,  76  Pa. 
390,  18  Am.  Rep.  412;  Toledo,  W.  d  W.  R, 
Co,  V.  Eddy,  72  111.  138 ;  Chicago  d  A.  R.  Co. 
V.  Bragonier,  119  111.  61,  7  N.  E.  688;  Chi- 
cago d  N.  W,  R.  Co.  V.  Jackson,  65  111.  492, 
8  Am.  Rep.  661 ;  Illinois  C,  R.  Co.  v.  Jewell, 
46  111.  99,  92  Am.  Dec.  240. 

Negligence  cannot  be  imputed  from  the 
employment  of  machinery  in  general  use. 

Higgins  v.  Fanning,  195  Pa.  599,  46  Atl. 
102;  Mensch  v.  Pennsylvania  R.  Co.  150 
Pa.  698,  17  L.  R.  A.  450,  25  Atl.  31;  Pitts- 
ton  Coal  Co,  V.  McNulty,  120  Pa.  414, 
14  Atl.  387;  Wojciechowski  v.  Spreckels* 
Sugar  Ref.  Co,  177  Pa.  57,  35  Atl.  596. 

The  link  having  been  made  by  a  fellow 
servant  at  the  request  of  another  fellow 
servant,  the  employer  is  not  answerable  for 
the  competency  of  the  blacksmith  who  made 
the  link,  or  for  his  error  of  judgment  in  se- 
lecting the  materials  out  of  which  it  was 
made. 

Cunningham  v.  Ft,  Pitt  Bridge  Works, 
197  Pa.  625,  47  Atl.  846;  Prescott  v.  Ball 
Engine  Co.  176  Pa.  459,  35  Atl.  224;  Ross 
v.  Walker,  139  Pa.  42,  21  Atl.  157,  159; 
Hughes  v.  Leonard,  199  Pa.  123,  48  AU. 
862;  Hart  v.  Frick  Coke  Co.  131  Pa.  125,  18 
Atl.  1011;  Philadelphia  d  R.  R.  Co.  v. 
Hughes,  119  Pa.  302,  13  Atl.  286;  Reading 
Iron  Works  v.  Devine,  109  Pa.  246;  Miller 
v.  New  York,  N.  H.  d  H.  R,  Co,  175  Mass. 
303,  56  N.  £.  282;  Guggenheim  Smelting 
Co.  V.  Flanigan,  62  N.  J.  L.  354,  41  Atl. 
844,  42  Atl.  145;  Campbell  v.  New  Jersey 
Dry  Dock  d  Transp.  Co,  61  N.  J.  L.  382, 
39  Atl.  658;  Hartiois  v.  Cutting,  174  Mass. 
398,  54  N.  E.  842;  Oreen  v.  Sansom,  41  Fla. 
94,  25  So.  332;  Adasken  v.  Gilbert,  165 
Mass.  443,  43  N.  E.  199;  Oelschlegel  v.  Chi- 
coga  O.  W,  R,  Co,  73  Minn.  327,  76  N.  W. 
56,  409 ;  Boltdh  v.  Georgia  P,  R,  Co,  83  Ga. 
659,  10  S.  E.  362;  Kennedy  v.  Spring,  160 
Mass.  203,  36  N.  E.  779;  O'Connor  v.  Rich, 
164  Mass.  560,  42  N.  E.  Ill;  Hoar  v.  Mer- 
riit,  62  Mich.  386,  29  N.  W.  15;  Benn  v. 
Null,  65  Iowa,  407,  21  N.  W.  700;  McKinnon 
v.  Norci'oss,  148  Mass.  533,  3  L.  R.  A.  320, 
20  N.  E.  183;  Rogers  Locomotive  d  Mach. 
"Works  v.  Hand,  50  N.  J.  L.  464,  14  Atl. 
766;  Ling  v.  St.  Paul,  M,  d  M.  R.  Co,  50 
Minn.  100.  52  N.  W.  378. 
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3fes8r8,  'William  G.  FreymaA  and  Eu- 
■sene  O.  Kotl&steiii,  for  appellee: 

It  was  the  duty  of  the  defendant  company 
to  furnish  reasonably  safe  appliances,  tools, 
and  machinery  to  its  servants  in  the  con- 
struction of  its  plant;  yet  it  wholly  neglect- 
•ed  its  duty  in  this  respect. 

An  employer  who  has  had  ample  oppor- 
tunity to  discover  a  defective  appliance, 
and  does  not  repair  it  within  a  reasonable 
time,  is  liable  in  damages  to  an  employee 
who  is  injured  by  reason  of  the  defective 
appliance  while  in  the  performance  of  his 
•duties. 

Bennett  v.  Standard  Plate  Olaas  Oo.  158 
Pa.  120,  27  Atl.  874. 

There  was  not  only  a  duty  resting  on  the 
.•defendant  to  keep  the  cars  in  reasonable  re- 
pair, but  to  make  such  inspections  as  the 
nature  of  the  business  required ;  and  wheth- 
•er  the  cars  belonged  to  a  private  owner  or 
not  is  immaterial. 

FAkina  v.  Pennsylvania  R.  Co.  171  Pa. 
121,  33  Atl.  74;  Pennsylvania  d  N.  T,  Canal 
4:  R,  Co,  V.  Mason,  109  Pa.  300,  58  Am.  Rep. 
722;  Prescott  v.  Ball  Engine  Co,  176  Pa. 
459.  35  Atl.  224;  Rummell  v.  Dilworth,  111 
Pa.  343.  2  Atl.  365;  Ross  v.  Walker,  139 
Pa.  42,  21  Atl.  157,  159;  Newton  v.  Vulcan 
Iron  Wwks,  199  Pa.  646,  49  Atl.  339;  Ken- 
nedy V.  Alden  Coal  Co.  200  Pa.  1,  49  Atl. 
341;  Letois  v.  Seifert,  116  Pa.  647,  11  Atl. 
514. 

A  master  must  provide  and  maintain  rea- 
isonabiy  suitable  instruments  and  means  to 
carry  on  his  business  so  that  his  servant 
may  perform  his  duties  with  relative  safety 
and  without  exposure  to  danger  not  reason- 
ably incident  to  his  employment. 

Rummell  v.  Dilworth,  111  Pa.  343,  2  Atl. 
355;  MoGuigan  v.  Beatty,  186  Pa.  332,  40 
Atl.  490;  Weger  v.  Pennsylvania  R.  Co.  55 
Pa.  465;  Tissue  v.  Baltimore  d  0.  R.  Co. 
112  Pa.  91,  50  Am.  Rep.  310,  3  Atl.  667; 
Bennett  v.  Standard  Plate  Glass  Co.  158 
Pa.  120,  27  Atl.  874;  Huntsinger  v.  Trexler, 
181  Pa.  497.  37  Atl.  674;  McCray  v.  Ster- 
ling Varnish  Co.  7  Pa.  Super.  Ct.  610;  Phil- 
<idelphia  d  R.  R.  Co.  v.  Huher,  128  Pa.  63, 
5  L.  R.  A.  439,  18  Atl.  334;  Dooner  v.  Dela- 
ware d  H.  Canal  Co.  164  Pa.  17,  30  Atl. 
269;  Elkins  v.  Pennsylvania  R.  Co.  171  Pa. 
121,  33  Atl.  74. 

This  was  a  proper  case  for  the  jury  under 
the  law  and  the  evidence. 

Honifius  v.  Chamhershurg  Engineering 
Co.  196  Pa.  50,  46  Atl.  259;  Philadelphia, 
W.  d  B.  R.  Co.  V.  Keenan,  103  Pa.  124;  Bier 
V.  Standard  Mfg.  Co.  130  Pa.  446,  18  Atl. 
637;  Giherson  v.  Patterson  Mills  Co.  187 
Pa.  513,  41  Atl.  525;  Wilson  v.  Pennsyl- 
vania R.  Co.  177  Pa.  503,  35  Atl.  677;  Mc- 
^oarty  v.  Wanam^ker,  187  Pa.  132,  40  Atl. 
820;  McGuigan  v.  Beaity,  186  Pa.  329,  40 
Atl.  490 ;  Wilson  v.  Pennsylvania  R.  Co.  177 
Pa.  503,  35  Atl.  677 ;  MoKee  v.  Bidwell,  74 
Pa.  218;  Kingan  v.  Pittsburg  Traction  Co. 
5  Pa.  Super.  Ct.  436;  Dormer  v.  Alcatraz 
Paving  Co.  16  Pa.  Super.  Ct.  407;  Kane  v. 
Philadelphia,  190  Pa.  502,  46  Atl.  893; 
West  Chester  d  P.  R.  Oo.  v.  McElwee,  67 
Pa.  311;  Walbert  v.  Trexler,  156  Pa.  112,  27 
60  L.  R.  A. 


Atl.  65;  Cougle  v.  McKee,  151  Pa.  602,  25 
Atl.  115. 

Potter,  J.,  delivered  the  opinion  of  the 
court  : 

The  appellant  in  this  case,  the  zinc  com- 
pany, was  engaged  in  the  construction  of  a 
large  manufacturing  plant.  For  the  pur- 
pose of  grading  the  ground  and  carrying 
cinders  and  building  materials  wherever 
they  might  be  need^  during  the  progress 
of  the  operation,  temporary  railroad  tracks 
were  laid.  The  cars  used  for  this  purpose 
were  dump  cars,  which  turned  upon  an  axis 
running  lengthwise  of  the  car,  so  as  to  dis- 
charge the  contents  upon  either  side.  In 
maintaining  the  normal  equilibrium,  the 
bod^  of  the  car  was  held  in  place  by  short 
chains  fastened  upon  each  side.  These 
chains  were  composed  of  4  or  5  links,  and 
each  link  was  some  4^  inches  in  length. 
Usually  the  chains  were  not  tightly  drawn, 
but  had  considerable  play,  permitting  the 
body  of  the  car  to  rock  somewhat  upon  its 
central  axis.  During  the  progress  of  the 
work  the  links  of  the  chains  were  liable  to 
become  worn,  or  to  break,  and  whenever 
this  occurred  it  was  customary  to  substi- 
tute, for  the  time  being,  an  open  link.  Usu- 
ally two  men  were  assigned  to  each  of  the 
dump  cars  to  see  to  the  loading  and  unload- 
ing, and  they  were  expected  to  ride  back  and 
forth  upon  the  cars.  At  the  time  of  the  ac- 
cident the  plaintiff  was  so  engaged.  It  ap- 
pears from  the  testimony  that  another  work- 
man, named  Beitle,  who  was  working  with 
the  plaintiff,  had  received  orders  from  the 
foreman  of  the  yard  to  watch  the  cars,  and, 
whenever  he  found  a  worn  link,  to  cut  it 
out.  and  put  an  open  link  in.  He  testifies 
that  five  days  before  the  happening  of  the 
accident  he  did  replace  a  worn  link  in  the 
chain  on  the  car  upon  which  the  plaintiff 
was  employed  with  an  open  link,  and  that  it 
was  then  all  right;  that  he  took  a  hammer, 
and  welded  the  open  points  as  close  together 
as  possible;  that  he  saw  this  link  just  be- 
fore the  accident,  and  it  was  then  in  posi- 
tion, and  well  secured.  While  the  car  was 
in  motion,  and  the  plaintiff  was  sitting  up- 
on it,  either  from  a  sudden  lurch,  or  from 
some  other  cause,  this  open  link  suddenly 
broke,  permitting  the  car  oody  to  turn  side- 
vnse,  and  the  plaintiff  was  thrown  to  the 
ground.  The  immediate  cause  of  the  acci- 
dent was,  therefore,  the  breaking  of  the 
link.  These  links  were  not  purchased  ready- 
made  by  the  defendant,  nor  were  th^  pre- 
pared in  advance  of  the  need  for  their  use. 
They  were  made  by  the  blacksmiths  upon 
the  premises,  when  ordered  by  the  men. 
The  defendant  company  had  furnished  large 
supplies  of  iron  suitable  for  the  various 
needs  which  might  arise  during  the  course 
of  construction.  This  iron  was  kept  in 
racks  in  the  supply  house,  assorted  accord- 
ing to  size,  so  that  the  workmen  could  make 
a  suitable  selection  as  the  occasion  arose. 
The  testimony  shows  that  from  30  to  40 
tons  of  iron  of  different  sizes  were  thus  kept 
in  store,  and  three  blacksmiths  were  provid- 
ed to  work  it  up  into  the  various  shapes  as 
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required  by  the  workmen.  As  a  witness 
stated,  the  blacksmiths  did  all  kinds  of 
work, — ^making  the  iron  up  into  bolts,  hang- 
ers, clasps,  links,  and  anything  else  which 
was  required.  They  made  open  links,  weld- 
ed links,  and  all  kinds  of  links.  Whatever 
the  men  needed  and  asked  for  was  made  by 
the  blacksmiths.  When  anything  of  the 
kind  was  ordered,  the  blacksmiths  went  to 
the  supply  house,  and  selected  from  the 
stock  of  iron  there  on  hand  such  as  appeared 
to  be  suitable  for  the  purpose  required,  and 
made  it  up  into  links,  stirrups,  bolts,  clasps, 
and  all  tJie  things  necessary  for  use  in  the 
construction  and  erection  of  the  plant.  It 
must  be  borne  in  mind  that  the  particular 
work  which  was  being  carried  on  at  that 
time  and  place  by  the  defendant  company 
was  the  construction  of  the  new  works,  and 
to  this  end  everything  was  made  to  bend, 
and  all  of  the  workmen  were  engaged  in 
carrying  out  this  general  purpose.  While 
the  plaintiff  himself  did  not  procure  from 
the  blacksmith  the  link  which  broke,  yet  it 
was  procured  by  his  fellow  workman,  Beitle, 
who  was  engaged  in  precisely  the  same  du- 
ties, and  was  working  side  by  side  with  him 
upon  the  cars.  The  particular  inquiry  in 
this  case  is  whether  the  blacksmith  who 
made  the  link  in  question  was  a  fellow  serv- 
ant with  the  plaintiff  and  his  immediate 
fellow  workman  who  placed  the  link  in  the 
chain  upon  the  car,  and  were  using  it  at  the 
time  of  the  accident. 

In  Lehigh  Valley  Coal  Co.  v.  Jones,  86 
Pa.  432,  the  rule  is  laid  down  that,  to  con- 
stitute fellow  servants  in  contemplation  of 
the  law,  "they  need  not  at  the  time  be  en- 
gaged in  the  same  particular  work.  It  is 
sufficient  if  they  are  in  the  employment  of 
the  same  master,  engaged  in  the  same  com- 
mon work,  and  performing  duties  and  serv- 
ices for  the  same  general  purposes."  In  ap- 
plying this  principle  in  the  case  of  Neic 
York,  L.  E.  d  W,  R.  Co,  v.  Bell,  112  Pa. 
400,  4  Atl.  50,  it  was  held  that  trainmen 
working  on  cars  carrying  supplies  were  fel- 
low servants  with  the  men  in  the  shops  who 
had  put  up  a  gas  pipe  for  their  own  conven- 
ience, but  which  resulted  in  injury  to  a 
trainman.  In  the  present  case,  if  there  was 
any  negligence  disclosed  by  the  evidence,  it 
was  that  of  the  blacksmith,  either  in  mak- 
ing choice  of  the  material  out  of  which  he 
formed  the  link,  or  in  the  exercise  of  his 
judgment  as  to  the  particular  form  and 
shape  which  he  gave  to  it.  The  link  was 
made  at  the  request  of  Beitle,  and  was  ac- 
cepted by  him  from  the  hands  of  the  black- 
smith, without  any  objection  or  criticism  as 
to  its  form  or  shape.  He  took  it  to  the 
train  upon  which  both  he  and  the  plaintiff 
were  working,  and  placed  it  in  position  in 
the  chain.  They  were  working  either  upon 
the  same  or  adjoining  cars,  and  the  duties 
performed  by  each  were  practically  the 
same,  as  they  consisted  merely  in  attending 
to  the  loading  and  unloading  of  the  cars. 
As  it  happened,  Beitle  was  the  one  to  whom 
the  foreman  had  spoken,  requesting  him  to 
look  out  particularly  for  the  condition  of 
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the  chains,  and  directing  him  to  have  any 
worn   links   replaced   by   sound   ones.     But 
the  plaintiff  was  employed  side  by  side  with 
Beitle,  and  all  the  conditions  were  equally 
obvious  to  him.     The  blacksmith  shop  was 
open,   and  the   blacksmiths   were  there  for 
the  purpose  of  making  up  into  the  shape  de- 
sired whatever  the  men  wanted  in  the  way 
of  links  or  other  ironwork.     Provision  was. 
made  for  direct  and  immediate  communica- 
tion between  the  men  engaged  in  the  work 
and    tlie    blacksmiths.     "Die    iron   was    fur- 
nished in  quantities,  and  in  various  sizes  for 
varied  use  as  needed,  and  the  blacksmiths^ 
were  in  attendance,  not  for  the  purpose  of 
carrying  on  any  separate  or  distinct  depart- 
ment of  the  defendant's  work,  but  to  aid  and 
assist  in  every  way  in  which  their  service 
could  be  of  use  to  the  other  workmen,  who 
were,  with  themselves,  all  engaged  in  carrj^- 
ing  out  one  common  end, — the  construction 
of  the  new  works.     Under  the  circumstan- 
ces of  the  common  employment  at  that  time 
and  place  the  blacksmiths  were  as  truly  the 
helpers  and  assistants  of  the  other  workmen 
as  would  be  a  blacksmith  engaged  at  a  stone 
quarry  or  a  coal  mine  to  sharpen  or  repair 
the  picks  and  working  tools  of  the  quarrj'- 
men  or  miners.     We  cannot  avoid  the  con- 
clusion, therefore,  that  the  blacksmith  and 
the  plaintiff  were  coemployees.     Both  were- 
employed  by  the  same  master;  were  engaged 
in  the  same  circle  of  employment;  each  was 
helping  to  carry  forward  in  his  own  way  a 
definite  portion  of  the  work  directed  to  a 
common  end.     There  is  no  proof  in  the  case- 
that  the  blacksmith  was  incompetent,  or  not 
sufficiently   skilled   for   the   purpose   of  his- 
employment.     Nor  is  there  any  proof  that 
the  iron  furnished  by  the  defendant  in  large 
quantities  was  either  insufficient  or  unsuit- 
able.    This  case  is  clearly  ruled  by  the  prin- 
ciples laid  down  in  Ross  v.  Walker,  139  Pa^ 
49,  21   Atl.   158,  159.     As  was  there  said: 
*'The  master  does  not  insure  his  employees- 
against  each  other,  nor  is  he  bound  to  su- 
pervise and  direct  every  detail  of  their  la- 
bor.    They  must  exercise  their  own  senses 
in  the  selection  of  material  out  of  the  mass 
provided  for  them ;  they  must  use  their  own 
judgment  as  to  the  manner  of  handling  it."~ 
And  again   (p.  61,  139  Pa.,  and  p.  159,  21 
Atl.)  :     "For  an  error  in  judgment,  or  for  a 
neglect  of  duty  on  the  part  of  any  one  of  his- 
employees,  from  the  foreman  down  to  the 
humblest  unskilled  laborer,  he  [the  employ- 
er] was  not  liable."     We  are  of  opinion  that 
the  defendant  was  entitled  to  an  affirmance 
of  its  tenth  point  for  charge,  which  is  as 
follows:     "The   blacksmith   that   made   the 
link,  the  laborer  who  ordered  it  made  and 
put   it  on   the  car,  and  the   plaintiff  who 
worked  as  a  laborer  on  the  car,  were  fellow 
servants.     They  assumed  all  the  risks  inci- 
dent to  this  work,  and  the  master  or  em- 
ployer cannot  be  held  liable  for  the  negli- 
gence of  either  or  any  of  them  which  result- 
ed in  an  injury  to  either."     The  fourth  as- 
signment of  error,  which  is  to  the  refusal  of 
this  point,  is  therefore  sustained;  as  is  also 
the  first  assignment  of  error,  which  was  to 
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the  refusal  of  binding  instructions  in  favor 
of  the  defendant. 

The  judgment  is  reversed, 

Mestrezat,  J.,  dissenting: 

I  dissent  from  the  judgment  entered  in 
this  case.  A  brief  statement  of  the  material 
facts  which  are  not  controverted  is  necessary 
for  a  consideration  of  the  question  involved. 
Wesley  Buck,  the  plaintiff,  was  employed  by 
the  defendant  company  as  a  laborer  at  the 
time  he  received  the  injuries  for  which  the 
action  was  brought.  The  company  built  a 
large  zinc  manufacturing  plant  at  Hazard, 
in  Carbon  county.  During  its  construction 
a  temporary  railroad  track  of  possibly  1 
mile  in  length  was  laid  for  the  purpose  of 
carrying  cinder,  gravel,  and  other  material 
to  be  used  in  grading  the  ground  and  in  the 
construction  of  the  buildings.  Dump  cars 
drawn  by  an  engine  were  used  on  the  road. 
The  body  of  the  car  was  held  in  place  by  a 
chain  of  5  links,  each  about  4^  inches  in 
length,  on  either  side  attached  to  the  truck. 
When  the  contents  of  the  car  were  to  be  dis- 
charged, the  chain  on  the  opposite  aide  of 
the  dump  would  be  unloosed.  The  work  in 
the  construction  of  the  plant  was  being  done 
by  the  defendant  company.  The  lalwr,  as 
well  as  the  cars,  appliances,  etc.,  were  fur- 
nished by  it.  The  cars  belonged  to  the  Cen- 
tral Railroad  of  New  Jersey,  and  were  leased 
to  the  defendant  company.  On  the  premises 
where  the  plant  was  being  constructed  the 
defendant  had  a  blacksmith  shop,  at  which 
all  kinds  of  work  was  done.  Near  the  shop 
was  the  company  supply  house,  in  which 
were  kept  large  quantities  of  iron  and  other 
material,  which  were  subject  to  the  requi- 
sition of  the  employees  in  the  different  de- 
partments of  the  work.  Five  days  prior  to 
the  accident,  Robert  Beitle,  then  a  laborer 
on  the  gravel  train,  and  subsequently  plain- 
tift's  fellow  workman,  went  to  the  black- 
smith shop,  and  procured  2  open  links  to  be 
made  by  the  defendant's  blacksmith,  to  take 
the  place  of  links  which  were  worn  or  broken 
in  the  chains  on  the  cars.  Mr.  Courtright, 
the  chief  constructing  engineer  in  charge  of 
the  work,  was  at  the  shop,  and  Beitle  told 
him  that  the  cars  were  in  a  bad  condition, 
and  that  he  came  there  to  get  a  few  open 
links  to  be  used  on  the  gravel  train.  On  his 
return  to  the  cars  Beitle  put  the  open  links 
in  the  chains,  one  in  a  chain  of  the  car  on 
which  the  plaintiff  subsequently  was  riding 
at  the  time  of  the  accident,  and  which  broke, 
and  caused  his  injuries.  The  plaintiff  was 
one  of  a  gang  of  men  operating  a  train  of 
8  cars  on  this  road  in  December,  1899.  They 
loaded  and  unloaded  the  cars,  and  in  pass- 
ing between  the  points  where  they  performed 
this  service  they  were  required  to  ride  on 
the  cars,  and  were  not  permitted  to  ride  on 
the  engine.  On  the  afternoon  of  December 
30th,  the  cars  having  been  loaded  with  cin- 
der, the  men  took  their  places  upon  them, 
and  the  train  started  for  its  destination. 
After  it  had  gone  about  30  yards,  one  of  the 
chains  on  the  car  on  w^hich  the  plaintiff  was 
riding  broke,  the  car  was  dumped,  and  he 
was  thrown  to  the  ground,  and  seriously  in- 
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jurcd.  On  examination  it  was  discovered 
that  the  link  which  broke  was  an  open  one. 
Such  links  are  used  only  in  the  case  of  an 
emergency,  and  until  the  car  is  taken  to  the 
shop,  where  the  chain  is  repaired  with  a 
welded  link.  The  plaintiff  had  been  at 
work  less  than  three  days  when  he  was  in- 
jured, and  did  not  know  there  was  an  open 
link  in  the  chain  until  after  the  accident. 

The  learned  trial  judge,  in  his  charge,  lim- 
ited the  jury  to  a  consideration  of  the  con- 
dition and  sufficiency  of  the  link  which  broke 
as  the  only  ground  of  negligence  on  which 
there  could  be  a  recovery.  He  held  that  the 
broken  link  was  the  proximate  cause  of  the 
accident,  and  submitted  to  the  jury  to  deter- 
mine whether  the  defendant  was  negligent 
in  supplying  a  link  defective  in  its  construc- 
tion or  in  the  material  of  which  it  was  com- 
posed. He  charged  that  "the  defendant  was. 
bound  to  furnish  a  reasonably  safe  link,  not 
only  in  matt-er  of  construction,  but  as  to  the 
constituent  elements  of  it;  and,  while  he  is 
not  liable  for  any  latent  defects  in  it,  yet  he 
is  liable  for  negligence  in  not  furnishing 
the  proper  material — safe  material — for 
that  kind  of  device.  If  the  link  was  defect- 
ively constructed,  or  was  of  defective  mate- 
rial, then  the  plaintiff  may  recover  on  both 
or  either  of  these  groundfe,  if  the  preponder- 
ance of  the  evidence  satisfies  you  of  the  cor- 
rectness of  the  plaintiff's  contention  as  to 
those  particulars."  It  was  the  personal,  ab- 
solute duty  of  the  defendant  to  provide  the 
plaintiff  with  a  reasonably  safe  place  in 
which  to  work,  and  with  proper  and  suitable 
tools  and  appliances  with  which  to  perform 
his  work.  This  is  familiar  law.  The  fact 
that  the  cars  did  not  belong  to  the  defend- 
ant company  did  not,  as  contended  by  appel- 
lant, relieve  it  from  the  duty  of  seeing  that 
they  were  reasonably  safe.  They  were  fur- 
nished, by  the  defendant  to  the  plaintiff  and 
his  colaborers  of  the  train  gang  with  which 
to  carry  or  haul  the  cinder,  and  that  im- 
posed the  duty  upon  the  defendant,  regard- 
less of  the  ownership  of  the  cars.  Aside 
from  this,  however,  it  was  not  the  cars  nor 
the  chain  which  the  defendant  hired  from 
the  Central  Railroad  of  New  Jersey  that 
caused  the  accident,  but  the  open  link,  made 
by  the  defendant  company,  and  by  it  insert- 
ed in  the  broken  chain  on  one  of  those  cars 
prior  to  the  time  when  the  plaintiff  entered 
the  •  defendant  company's  service.  In  pro- 
curing the  link  Beitle  was  not  performing 
work  which  made  him  a  fellow  servant  of 
the  plaintiff',  even  if  the  latter  had  then 
been  engaged  on  the  w^ork;  nor  was  the 
blacksmith  in  the  construction  of  the  link. 
The  duty  in  either  case  was  that  of  the  de- 
fendant company,  without  regard  to  the  fact 
that  it  was  performed  by  an  employee  of  the 
same  grade  as  the  plaintiff.  It  is  the  char- 
acter of  the  act  which  causes  the  injury  to  an 
employee,  and  not  the  rank  of  the  coemployee 
to  whom  its  performance  is  intrusted,  that 
determines  the  liability  of  the  employer. 
Kicks  V.  Flynn,  196  Pa.  263,  46  Atl.  360. 
When  the  master  delegates  to  his  servant  or 
other  agent  the  performance  of  a  duty  oblig- 
•^tory  upon  him,  the  agent  becomes  a  vice 
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principal,  for  whose  acts  the  master  is  re- 
sponsible. Letvis  V.  Seifert,  116  Fa.  628,  11 
Atl.  514.  "But  there  are  some  duties,"  says 
Paxson,  J.,  delivering  the  opinion  of  the 
court  in  the  case  last  cited,  "which  the  mas- 
ter owes  to  the  servant,  and  from  which  he 
cannot  relieve  himself  except  by  perform- 
ance. Thus,  the  master  owes  to  every  em- 
ployee the  duty  of  providing  a  reasonably 
safe  place  in  which  to  work,  and  reasonably 
safe  instruments,  tools,  and  machinery  with 
which  to  work.  This  is  a  direct,  personal, 
and  absolute  obligation ;  and,  while  the  mas- 
ter may  delegate  these  duties  to  an  agent, 
such  agent  stands  in  the  place  of  his  prin- 
cipal, and  the  latter  is  responsible  for  the 
acts  of  such  agent." 

There  were  no  open  links  in  the  chain 
when  the  cars  were  received  by  the  defend- 
ant from  the  Central  Railroad  of  New  Jer- 
sey. The  proximate  cause  of  the  accident 
was  the  breaking  of  an  open  link  inserted  in 
the  chain  by  the  defendant  company  before 
the  plaintiff  was  in  its  service,  and  not  a 
defect  in  any  other  part  of  the  car  or  in  the 
ohain.  The  case  at  bar  very  much  resem- 
bles Philadelphia  d  R.  R,  Co,  v.  Agnew,  11 
W.  N.  C.  394,  though  the  facts  of  that  case 
are  very  much  stronger  in  favor  of  the  de- 
fendant. The  plaintiff  was  a  brakeman,  and 
was  injured  by  the  snapping  of  a  brake 
chain  on  a  coal  train.  A  chain  on  one  car 
had  snapped,  and  a  broken  link  was  found. 
The  evidence  tended  to  show  that  the  broken 
link  was  not  in  the  chain  when  purchased, 
but  had  been  placed  there  in  the  repair  shop 
of  the  defendant.  The  plaintiff  recovered  a 
verdict,  and  judgment  was  entered  in  his 
favor.  In  the  opinion  of  this  court  it  is 
suiid:  "A  chain  is  no  stronger  than  the 
weakest  link  in  it.  There  was  evidence  that 
the  link  which  broke  was  not  in  the  coil  of 
the  chain  welded  in  the  factory,  but  was  put 
in  afterwards  at  the  repair  shop  of  the  com- 
pany. It  matters  not,  therefore,  how  strong 
or  perfect  the  other  parts  of  the  chain  were. 
This  link  was  weak  and  imperfect,  and  the 
breaking  thereof  caused  the  injury.  .  .  . 
The  company  was  bound  to  exercise  reason- 
able care  m  procuring  good  and  strong 
chains,  and  in  maintaining  and  repairing 
them.  The  verdict  establishes  they  did  not 
do  the  latter."  In  Pennsylvania  d  N.  Y, 
Canal  d  R,  Co,  v.  Leslie,  42  Phila.  Leg.  Int. 
267,  it  waa  held,  as  stated  in  the  syllabus, 
that  a  boiler  maker  in  the  machine  shop  of 
a  railroad  company  is  not  such  a  coemployee 
or  fellow  servant  with  the  engineer  and  fire- 
man of  a  locomotive  as  would  relieve  the 
company  from  his  negligent  manner  of  re- 
pairing the  locomotive  boiler,  whereby  the 
accident  was  alleged  to  have  occurred.  Gor- 
don, J.,  speaking  for  the  court,  says:  "How 
a  boiler  maker  employed  in  a  machine  shop 
can  be  regarded  as  a  coemployee  with  a  fire- 
man and  an  engineer  engag^  in  running  a 
locomotive  on  the  railroad,  in  the  sense  of 
making  the  latter  responsible  for  the  negli- 
gence of  the  former,  is  something  that  is  dif- 
ficult to  understand."  So  may  it  be  said 
here:  How  a  blacksmith  in  a  repair  shop 
can  be  regarded  as  a  coemployee  with  a  la- 
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borer  on  a  gravel  train  in  the  sense  of  mak- 
ing the  latter  responsible  for  the  negligence 
of  the  former  is  something  that  is  difficult 
to  understand.  There  is  no  connection  be- 
tween the  two  employees.  The  blacksmith 
has  no  business  about  the  cars,  and  the  la- 
borer has  no  business  about  the  shop.  In 
McKinney,  Fellow  Servants,  §  26,  it  is 
said:  ''The  agents  [of  the  master]  who  are 
charg^ed  with  the  duty  of  supplying  safe 
machinery  are  not,  in  the  true  sense  of  the 
rule  relied  on,  to  be  regarded  as  fellow  serv- 
ants of  those  who  are  engased  in  operating 
it.  They  are  charged  with  the  master's  duty 
to  his  servants."  In  Wood,  Mast.  &  S.  S 
409,  the  author  says:  "The  question  is 
whether  any  fault  is  imputable  t^  him  [the 
master]  either  in  the  selection  of  mechanics, 
material,  or  in  the  inspection  of  the  machin- 
ery when  completed.  .  .  .  If  so,  he  is 
liable,  whether  the  machinery  was  made  by 
his  own  mechanics  or  purchased  from  oth- 
ers." In  an  extended  note  to  Mast  v.  Kern 
(Or.)  75  Am.  St.  Rep.  580,  the  learned  editor, 
Judge  Freeman,  states  the  following  as  de- 
ducible  from  the  numerous  cases  he  cites  on 
the  subject  (p.  623,  75  Am.  St.  Rep.): 
"Agents  charged  with  the  duty  of  procuring 
safe  machinery,  or  agents  charged  with  the 
duty  of  inspecting  and  keeping  machinery 
and  appliances  in  suitable  repair,  are  not  to 
be  regarded  as  fellow  servants  with  those 
employed  to  labor  in  the  business  wherein 
such  machinery  and  appliances  are  used,  or, 
in  some  cases,  even  with  those  engaged  to 
operate  the  same.  Such  agents  are,  in  legal 
effect,  vice  principals,  and  the  master  is  lia- 
ble for  injuries  resulting,  without  contribu- 
tory negligence,  to  other  servants,  through 
the  ordinary  negligence  of  his  employee  or 
agent  thus  charged  with  the  duty  of  procur- 
ing or  repairing,  whether  such  negligence  be 
in  originally  failing  to  purchase  safe  mar 
chinery  or  appliances  or  in  failing  to  keep 
the  same  in  proper  condition  for  use."  In 
Lehigh  Valley  Coal  Co,  v.  Jones,  86  Pa.  432, 
a  "mining  boss*'  and  a  "driver  boss"  engaged 
in  the  mining  and  removal  of  coal  were  held 
to  be  fellow  servants.  But  it  must  be  ob- 
sei-ved  that  both  employees  were  engaged  in 
the  same  general  business  of  getting  out 
coal  under  the  orders  of  a  general  superin- 
tendent. They  were  performing  parts  of 
one  common  service.  Neither  was  furnish- 
ing tools  or  appliances  to  the  other,  nor  in 
any  other  way  performing  towards  the  other 
the  duty  of  an  employer.  This  observation 
applies  to  the  case  of  New  York,  L.  E,  d  W. 
R,  Co,  V.  Bell,  112  Pa.  400,  4  Atl.  50.  In 
Ross  V.  Walker,  139  Pa.  42,  21  Atl.  167,  159, 
relied  upon  by  the  majority  of  the  court,  the 
plaintifif,  a  laborer  employed  in  building  a 
bridge,  w'as  injured  by  the  breaking  of  a  de- 
fective timber  supporting  the  scaffolding  on 
which  he  worked.  "The  scaffold  was  built 
by  the  workmen  as  it  was  needed  to  support 
the  ironwork  while  it  was  being  put  in  place 
in  the  erection  of  the  bridge."  This  court 
held — ^and  it  was  the  principal  question  decid- 
ed— that  it  was  not  the  duty  of  the  employ- 
er, after  having  provided  materials  ample 
in  quantity  and  quality,  to  supervise  the  se- 


1902. 


Buck  t.  New  Jebset  Zino  Co. 


459 


lection  of  every  stick  of  timber  out  of  the 
znasa  for  every  purpose.  With  that  conclu- 
sion I  heartily  agree.  In  the  case  at  bar, 
if  the  plaintiff  had  been  a  blacksmith,  and 
had  been  furnished  with  proper  material  by 
the  defendant,  and  had  made  the  link  which, 
breaking,  caused  his  injury,  the  case  would 
have  been  similar  to  the  one  cited.  But  the 
difference  in  the  facts  of  the  two  cases  is 
clearly  apparent.  The  reasoning  in  the 
opinion  in  Ross  v.  Walker  sustains  the  po- 
sition assumed  here.  Justice  Williams,  in 
delivering  the  opinion  of  the  court,  holds 
that  it  is  the  duty  of  the  master  to  provide 
suitable  appliances  for  his  employees,  and 
that  for  any  negligence  in  the  performance 
•of  this  duty  imposed  upon  the  master  he  is 
responsible,  regardless  of  the  grade  or  char- 
acter of  the  person  who  performs  it.  He 
says:  "The  person  who  is  thus  put  in 
place  of  the  principal  to  perform  the  duties 
which  the  law  imposes  is  a  vice  principal, 
and  quoad  hoc  represents  the  principal,  so 
that  his  act  is  the  act  of  the  principal."  In 
my  judgment,  the  case  at  bar  carries  the  fel- 
low-servant rule  far  beyond  any  other  case 
in  the  books.  It  makes  an  employee  who 
acts  for  and  performs  the  duty  of  his  prin- 
cipal a  colaborer  of  another  employee  who  is 
injured  by  the  failure  of  his  employer  to 
furnish  him  suitable  appliances  with  which 
to  work.    It  was  the  duly  of  the  defendant 


company,  under  all  the  decisions,  to  furnish 
reasonably  safe  ears,  including  the  chains, 
and  to  maintain  them  in  that  condition.  It 
did  furnish  cars,  but  they  were  imsaie  before 
and  at  the  time  the  plaintiff  entered  its 
service.  It  is  a  truism,  having,  as  we  have 
seen,  the  judicial  sanction  of  this  court,  that 
a  chain  is  no  stronger  than  its  weakest  link. 
Supplying  a  link,  found  by  the  jury  to  be 
defective,  was  the  furnishing  of  a  defective 
chain,  which  was  a  necessary  and  constitu- 
ent part  of  the  car,  which  the  law  required 
to.be  reasonably  safe  when  delivered  to  the 
plaintiff.  An  important  and  controlling 
fact  in  the  case,  it  seems  to  me,  is  that  when 
Beitle  procured  the  link  and  inserted  it  in 
the  chain  the  plaintiff  was  not  in  the  serv- 
ice of  the  company.  He  entered  it  two  days 
subsequent.  Even  if  Beitle  were  a  fellow 
servant  of  the  plaintiff  at  the  time  the  lat- 
ter was  injured,  he  was  clear Ij  not  such 
when  he  procured  the  defective  link  and  put 
it  in  the  chain.  With  due  deference  to  the 
majority  of  the  court,  the  defendant  com- 
pany is  clearly  and  unquestionably  respon- 
sible for  the  condition  of  the  car  when  it 
put  the  plaintiff  in  charge  of  it.  The  case 
was,  therefore,  for  the  jury,  and,  having 
been  submitted  with  proper  instructions  by 
the  learned  trial  judge,  I  would  affirm  the 
judgment  of  the  court  below. 


TENNESSEE  SUPREME  COURT. 


CHATTANOOGA  LIGHT  &  POWER  COM- 
PANY, Plff.  in  Err., 

V, 

George  J.  HODGES,  Admr.,  etc.,  of  Milton 
Palmer,  Deceased. 


(. 


.Tenn.. 


.) 


1.  Tbe  proximate  cause  of  tbe  deatli  of 
an  employee  mortally  burned  in  the  em- 
ployer's burning  building,  which  he  had  en- 
tered to  telephone  an  alarm  of  fire  after  he 
had  failed  to  give  the  alarm  elsewhere  as  he 
had  left  the  building  to  do,  is  not  the  employ- 
er's-negligence  In  constructing  and  maintain- 
ing the  building  so  as  to  be  likely  to  bum, 
but  the  employee's  act  in  re-entering  the 
building  after  he  had  reached  a  place  of 
safety. 

a.  Tbe  aucatlon  of  proximate  or  Inter- 
▼enlnv  caaae  is  for  the  court,  where  the 
facts  are  fairly  Incontrovertible. 

(November  28,  1902.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  in  favor  of 


plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Brown  ft  Spvrlook  for  plaintiff 
in  error. 

Messrs,  Riol&moiidy  Cl&aiiiliers,  ft 
Cooper  for  defendant  in  error. 

Beard,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  the  defendant  in 
error  to  recover  damages  for  the  death  of  his 
intestate.  Milton  Palmer,  resulting,  as  is  al- 
leged, from  the  negligence  of  the  plaintiff  in 
error.  There  were  a  verdict  and  judgment 
in  favor  of  the  administrator  for  $10,000, 
and  the  case  has  b^en  brought  to  this  court 
by  the  light  and  power  company. 

The  deceased  was  one  of  the  engineers  of 
the  company,  and  at  night  had  charge  of 
its  power-house  engines  and  other  machin- 
ery. While  he  was  on  duty,  and  about  9:30 
p.  M.,  fire  was  discovered  in  a  framework 
cover  of  the  electric  wires  which  led  up 
through   fhe   hallway  to  the   room   above, 


NoTK. — ^For  a  case  in  this  series  as  to  what 
constitutes  proximate  cause  of  an  injury  to  a 
servant  who  leaves  a  place  of  safety  In  order 
to  protect  his  master's  property,  see  Pullman's 
Palace  Car  Co.  v.  Laack  (111.)  18  L.  R.  A.  215. 

As  to  negligence  in  incnrring  danger  to  save 
life  of  another  person,  see  Corbin  v.  Phlladel- 
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phia  (Pa.)  49  L.  R.  A.  715,  and  note;  West 
Chicago  Street  R.  Co.  v.  Llderman  (111.)  52  L. 
R.  A.  65j(,  and  Becker  v.  Louisville  &  N.  R.  Co. 
(Ky.)  53  L.  R.  A.  267. 

As  to  doctrine  of  "last  clear  chance"  in  neg- 
ligence cases,  see  note  to  Bogan  v.  Carolina  C. 
R.  Co.  (N.  C.)  55  L.  R.  A.  418. 
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where  they  made  their  exit  from  the  build- 
ing. The  fire  rapidly  spread,  and  occasioned 
the  terrible  injuries  from  which  Palmer 
died.  The  theory  of  the  plaintiff  below  was 
that  negligence  on  the  part  of  the  defendant 
company  in  the  use  of  combustible  lumber 
in  making  this  framework,  and  also  in  the 
location  and  condition  of  these  wires,  occa- 
sioned the  fire  which  fatally  burned  the  de- 
ceased while  he  was  discharging  his  duty  in 
seeking  to  save  the  property  of  his  employer. 
The  record  shows  that  on  discovering  the 
fire  young  Palmer,  instead  of  sounding  the 
alarm  through  a  telephone  in  the  building, 
ran  to  a  house  across  the  street,  and  sought 
to  do  so  with  a  telephone  located  there. 
After  an  inejffectual  effort  to  make  connec- 
tion, he  abandoned  it,  and  returned  to  the 
power  house.  By  that  time  the  fire  had 
spread  until  it  was  a  serious  conflagration. 
The  fiames  and  smoke  were  pouring  out  of 
the  main  entrance  and  the  windows  in  that 
part  of  the  building.  There  were  other 
openings  or  doors  into  the  power  house,  but, 
seeing  Palmer  in  the  act  of  passing  in 
through  this  main  entrance,  a  policeman  on 
the  ground  expostulated  with  him  on  what 
he  characterized  as  ''foolhardiness."  Disre- 
garding the  expostulation,  however,  Palmer 
entered  there,  and  went  down  the  burning 
hallway  into  the  telephone  booth  or  box 
when  it  was  on  fire.  Remaining  there  but 
a  short  time,  he  came  out  with  his  clothing 
aflame,  and  so  horribly  burned  that  in  catch- 
ing at  himself  the  flesh  parted  or  slipped 
from  his  hands.  From  these  injuries  he 
died.  This  is  a  meager  outline  of  the  fire 
and  its  results,  so  far  as  they  affect  the 
present  case.  While  the  evidence  attribut- 
ing the  origin  of  the  fire  to  negligence  of 
the  company  was  attenuated,  it  may  be  as- 
sumed that,  with  its  inferences,  it  was  suffi- 
cient to  preclude  us,  under  the  rule,  from 
saying  that  there  w^as  not  material  evidence 
to  support  the  verdict  on  this  point.  As- 
.suming,  therefore,  that  the  jury  were  war- 
ranted in  finding  that  the  defendant  com- 
pany was  guilty  of  such  negligence,  were 
they  also  warranted  in  finding  that  this  neg- 
ligence was  the  proximate  cause  of  Palmer's 
fatal  injuries?  For  there  must  be  a  concur- 
rence of  these  essentials  in  order  to  main- 
tain the  present  action. 

It  seems  to  be  well  settled  that,  where 
one  person  is  exposed  to  peril  of  life  or  limb 
by  the  negligence  of  another,  the  latter  will 
be  liable  in  damages  for  injuries  received 
by  a  third  party  in  a  reasonable  effort  to 
rescue  the  one  so  imperiled.  Pennsylvania 
Co.  V.  Roney,  89  Ind.  453,  46  Am.  Rep.  173; 
Linnehan  v.  Sampson,  126  Mass.  506,  30 
Am.  Rep.  0J»2;  Eckert  v.  Long  Island  R.  Co. 
43  K  Y.  503,  3  Am.  Rep.  721;Gi6ney  v. 
State,  137  N.  Y.  6,  19  L.  R.  A.  365,  33  X.  E. 
142.  But  even  in  such  a  case  the  rescuer 
must  not  rashly  and  unnecessarily  expose 
himself  to  danger.  Pennsylvania  Co,  v. 
Langendorf,  48  Ohio  St.  316,  13  L.  R.  A. 
190,  28  N.  E.  172.  But  whether  the  benefit 
of  this  rule  is  to  be  extended  to  one  injured 
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in  an  effort  to  save  his  own  or  another's- 
property,  exposed  to  danger  by  the  wrongdo- 
ing or  negligence  of  a  third  party,  is  a  ques- 
tion that  has  provoked  much  difference  of 
judicial  opinion.  Opposed  to  this  extension 
are  found  the  cases  of  Eckert  v.  Long  Is- 
land R,  Co.  43  N.  Y.  602,  3  Am.  Rep.  721 ; 
Morris  v.  Lake  Shore  d  M,  8.  R.  Co.  148 
N.  Y.  186,  42  N.  E.  579;  Condiff  v.  Kansas 
City,  Ft.  8.  d  Q.  R.  Co.  45  Kan.  260,  26  Pac. 
562 ;  Cook  v.  Johnston,  58  Mich.  437,  55  Am. 
Rep.  703,  25  N.  W.  388,  and  8eale  v.  ChUU 
C.  d  a.  F.  R.  Co.  05  Tex.  274,  57  Am.  Rep. 
602.  On  the  other  hand*,  in  Berg  v.  Great 
Northern  R.  Co.  70  Minn.  272,  73  N.  W. 
648;  Liming  v.  Illinois  C.  R.  Co.  81  Iowa„ 
246,  47  N.  W.  66;  Pullman  Palace  Car  Co. 
V.  Laack,  143  111.  242,  18  L.  R.  A.  215,  32 
N.  E.  285;  Rexter  v.  StaHn,  73  N.  Y.  601, 
and  Wasmer  v.  Delatcare,  L.  d  W.  R.  Co^ 
80  X.  Y.  212,  36  Am.  Rep.  608,— the  rule 
has  been  extended  so  as  to  give  the  party  in- 
jured redress  where  his  effort  to  save  prop- 
erty has  been  such  as  a  reasonably  prudent 
man  would  have  made  under  similar  circum- 
stances. 

In  his  char^  to  the  jury  the  trial  judge 
gave  the  administrator  of  the  deceased  the- 
benefit  of  the  rule  as  announced  in  Beig  v. 
Great  Northern  R.  Co.  70  Minn.  272,  73  N. 
VV.  648,  and  the  other  like  cases.  We  do- 
not,  however,  feel  called  on  to  choose  deter- 
niinately  between  the  divergent  decisions  on 
this  point,  and  certainly  we  are  not  prepared 
to  say  the  trial  judge  was  in  error.  But 
granting  that  he  laid  do\NTi  the  law  correct- 
ly, the  question  recurs.  Was  the  injury  re- 
ceived by  Palmer,  which  resulted  in  his 
death,  the  proximate  result  of  the  negligence 
of  the  plaintiff  in  error?  An  examination 
of  the  cases  will  confirm  the  statement  of 
Mr.  Archibald  Watson,  of  the  New  York 
bar,  in  his  recent  and  very  valuable  work, 
entitled  "Damages  for  Personal  Injuries,"' 
that  "no  branch  of  the  subject  of  personal 
injuries  presents  greater  difficulty  than  the 
determination  of  liability  for  a  specific  loss^ 
with  reference  to  its  naturalness  and  prox- 
imity as  a  consequence  of  the  wrongful  act 
complained  of."  So  great  has  this  uncer- 
tainty been  felt,  that  many  courts  have 
reached  the  conclusion  that,  at  last,  "to  a 
sound  judgment  must  be  left  each  particular 
case."  Harrison  v.  Berkley,  1  Strobh.  L.  547, 
47  Am.  Dec.  678.  The  same  view  was  ex- 
pressed by  the  Supreme  Court  of  the  United 
States  in  Louisiana  Mut.  Ins.  Co.  v.  Tweed, 
7  Wall.  49,  19  L.  ed.  65,  in  the  following 
language :  "We  have  had  cited  to  us  a  gen- 
eral review  of  the  doctrine  of  proximate  and 
remote  causes,  as  it  has  arisen  and  been  de- 
cided in  the  courts  in  a  great  variety  of 
cases.  It  would  be  an  unprofitable  labor  to 
enter  into  an  examination  of  these  cases.  If 
we  could  deduce  from  them  the  best  possible 
expression  of  the  rule,  it  would  remain,  after 
all,  to  decide  each  case  largely  upon  the  spe- 
cial facts  belonging  to  it,  and  often  upon 
the  very  nicest  discrimination."  While 
there  is  much   of  practical  truth  in  these 
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statements,  and  the  most  careful  study  of 
the  best  text-books  and  opinions  of  courts 
will  fail  to  discover  an  infallible  guide,  yet 
it  will  be  found  that  all  agree  on  certain 
treneral  formulas  or  rules,  which,  though 
•difficult  of  application  in  some,  are  of  value 
in  all,  cases  involving  this  question  of  prox- 
imate or  remote  cause.  In  Deming  v.  Mer- 
'chants'  Cotton-Press  d  Storage  Co.  90  Tenn. 
353,  13  L.  K.  A.  618,  17  S.  W.  89,  this  court 
said:  ''The  proximate  cause  of  an  injury 
may,  in  general,  be  stated  to  be  that  act  or 
omission^which  immediately  causes  or  fails 
to  prevent  the  injury;  an  act  or  omission 
-occurring  or  concurring  with  another, 
which,  had  it  not  happened,  the  injury 
would  not  have  been  inflicted."  This  defini- 
tion was  approved  in  that  case,  and  in  the 
later  cases  of  Postal  Teleg.  Cable  Co.  v. 
Zopfi,  93  Tenn.  369,  24  S.  W.  633;  East  Ten- 
nessee R.  Co.  V.  Kelly,  91  Tenn.  699,  17  L. 
R.  A.  691,  20  S.  W.  312;  and  Anderson  v. 
Miller,  96  Tenn.  35,  31  L.  R,  A.  604,  33  S. 
W.  615.  In  each  of  these  cases,  while  the 
injury  complained  of  was  not  the  necessary 
•effect  of  the  particular  act  of  negligence 
held  to  be  the  proximate  cause,  yet  It 
was  the  natural  result,  and  one  which,  in 
the  face  of  human  experience,  might  well 
have  been  anticipated  as  possible,  if  not  prob- 
able. In  all  of  them  the  principle  recog- 
nized was  that  a  wrongdoer  is  liable,  not 
only  for  the  injury  which  immediately  re- 
sults from  his  act,  but  for  such  consequen- 
tial injuries  as,  according  to  the  common  ex- 
perience of  man,  were  likely  to  result.  But 
the  consequential  injury,  according  to  the 
authorities,  must  be  natural,  "following  up- 
on the  original  wrongful  act,  in  the  usual, 
ordinary,  and  experienced  course  of  events." 
Wiley  V.  West  Jersey  R.  Co.  44  N.  J.  L. 
-248 :  Mihcaukee  d  8t.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256.  But  it  is  to 
be  observed  that  the  result  will  not  be  un- 
natural, so  as  to  relieve  the  original  wrong- 
doer of  responsibility,  because  he  did  not 
foresee  or  contemplate  the  precise  conse- 
quence of  his  misconduct.  It  will  be  suffi- 
cient to  fix  liability  on  him  if  the  particu- 
lar result  is  one  naturally  connected,  either 
immediately  or  through  a  series  of  events, 
with  the  original  wrongful  act.  Watson, 
Damages  &  Personal  Injuries,  §  145.  On  the 
other  hand,  where  the  result  is  such  that 
no  reasonable  man  would  expect  it  to  oc- 
<iur,  and  no  knowledge  is  shown  in  the  per- 
son doing  the  negligent  or  wrongful  act 
that  such  a  state  of  things  exists  as  to  make 
the  damage  probable,  we  think  the  rule  is 
that  the  injury  will  not  be  regarded  as  ac- 
tionable as  against  the  wrongdoer.  Sharp 
V.  Powell,  L.  R.  7  C.  P.  253.  And  especial- 
ly should  this  be  true  where  the  injury  re- 
sults from  an  act  committed  by  the  injured 
party  so  obviously  fraught  with  peril  as 
should  be  sufficient  to  deter  one  of  reason- 
4ible  intelligence.  In  such  a  case  it  would 
seem  impossible  to  find  any  ground  upon 
which  to  maintain  that  the  person  guilty  of 
the  first  act  of  negligence  should  be  held 
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liable  to  the  party  so  injured,  and  the  law, 
upon  uncontroverted  evidence  showing  such 
facts,  without  more,  should  relieve  the  or- 
iginal wrongdoer  from  liability.  In  such  a 
case  the  intervening  act  of  the  party  injured 
should  be  treated  as  the  proximate  cause  of 
the  injury.  Seale  v.  Gulf,  C.  d  8.  F.  R.  Co. 
65  Tex.  274,  57  Am.  Rep.  602 ;  Pike  v.  Grand 
Trunk  R.  Co.  39  Fed.  255.  On  this  phase 
of  the  subject,  Mr.  Watson,  in  §  82  of  the 
work  already  referred  to,  says:  **It  is  not, 
it  is  believed,  necessary  to  show  that  the 
plaintiff's  intervening  act,  which  may  ren- 
der the  defendant's  act  the  remote  cause  of 
the  former's  injuries,  amounted  to  contribu- 
tory negligence  in  law.  Whether,  in  its 
character,  the  plaintiff's  act  is  negligence  or 
otherwise,  it  will,  just  as  an  intervening 
cause  of  any  other  nature,  if  unexpected, 
and  of  a  character  which  could  not  have  l)een 
contemplated  or  foreseen,  and  without  which 
no  injuries  would  have  been  occasioned,  re- 
lieve of  liability  the  author  of  the  earlier 
act  or  omission  complained  of." 

Now,  in  view  of  these  general  rules,  which 
it  would  seem,  are  based  on  common  fairness 
and  right  reason,  where,  upon  the  undisputed 
facts  as  disclosed  in  the  record,  rests  the  re- 
sponsibility for  the  loss  of  young  Palmer's 
life?  Granting  every  inference*  indicating 
negligence  on  the  part  of  the  plaintiff  in 
error  which  had  to  do  with  the  origin  of 
this  fire,  was  the  fatal  injury  sustained  by 
him  the  natural  or  probable  result  there- 
from? Could  any  reasonable  man,  though 
guilty  of  this  negligence,  have  contemplated 
that  one,  from  a  place  of  safety,  would  go 
through  fiame  and  smoke  to  his  mortal  in- 
jury? Was  such  an  act  within  the  bounds 
of  human  experience?  Or  was  there  an  un- 
broken connection  between  the  negligent  act 
and  the  injury?  On  the  contrary,  was  not 
this  intervening  act  of  the  deceased,  howev- 
er heroic  it  may  have  been, — one  of  extreme 
rashness,  called  for  by  no  requirement  of 
duty  to  his  employer, — the  proximate  cause 
of  his  death?  Was  it  not  an  intermediate, 
efficient  cause,  operating  to  disconnect  the 
fatal  consequence  from  the  original  act  of 
negligence?  While  ordinarily  the  answers 
to  those  questions  would  naturally  fall  with- 
in the  province  of  the  jury,  and,  when  made 
in  their  verdict,  would  be  regarded  as  bind- 
ingi  y^t,  where  the  facts  are  fairly  incontro- 
vertible, the  question  of  proximate  or  inter- 
vening cause  is  for  the  court.  Holman  v. 
Boston  Land  d  Security  Co.  8  Colo.  App. 
282,  45  Pac.  519;  Stone  v.  Boston  d  A.  R. 
Co.  171  Mass.  536,  41  L.  R.  A.  794,  51  N.  E. 
1  ;  Bradley  v.  Ft.  Wayne  d  E.  R.  Co.  94 
Mich.  35,  53  N.  W.  915:  Butcher  v.  Hyde, 
152  X.  Y.  142,  46  N.  E.  305. 

Whatever  may  hereafter  be  developed,  at 
least  on  the  record  as  it  now  is^  we  think 
these  questions  must  be  answered,  as  a  mat- 
ter of  law,  against  the  contention  of  the 
plaintiff  below,  and  that  the  judgment  must 
be  reversed  because  of  a  lack  of  evidence  to 
support  the  verdict  on  this  material  point. 
The  case  is  remanded  for  a  new  trial. 
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TEXAS  &  PACIFIC  RAILWAY  COMPANY, 
Plff.  in  Err., 

Michael  CARLIN. 

(49  C.  C.  A.  605,  111  Fed.  777.) 

1.  An  action  for  nevltipont  Injuries 
■bould  not  be  -wlthdram  front  the 
Jnry,  unless  the  conclnslon  follows,  as  mat- 
ter of  law,  that  no  recovery  can  be  had  upon 
any  view  that  can  be  properly  taken  of  the 
facts  the  evidence  tends  to  establish. 

2.  Under  statntes  reaiitrlnv  employees 
to  be  In  tbe  same  vrade  of  employ- 
ment to  be  fellow  servants,  a  foreman  in 
control  of  a  bridge  gang  is  not  a  fellow  serv- 
ant of  a  member  of  the  gang. 

8.  A  foreman  of  a  brldve  vanff*  wbose 
duty  Is  to  see  tbat  tbe  brldipe  Is  clear 
of  obstmcttons  upon  the  approach  of 
trains,  may  be  found  negligent  from  the  fact 
that  a  passing  train  struclc  a  maul,  where 
the  surface  of  the  bridge  was  pis  in,  with 
nothing  to  cover  or  hide  the  maul. 

4.  Tbe  fact  tbat  tbe  particular  Injury 
resulting  from  nevllffence  was  not  to 
be  anticipated  will  not  defeat  liability 
therefor  if  the  negligence  was  such  as  to  be 
likely  to  produce  injury. 

6.  Tbe  nevllvence  of  a  brldve  fore- 
ntan,  wbose  duty  It  Is  to  see  tbat  tbe 
brldve  la  free  front  obstructions  on  the 
approach  of  trains,  in  failing  to  see  a  maul 
left  by  a  workman  in  such  a  way  as  to  inter- 
fere with  the  passage  of  the  train,  and  not 
that  of  the  workman  in  so  leaving  it,  is  the 
proximate  cause  of  an  injury  to  a  member  of 
the  bridge  gang  who  is  struck  by  the  maul  as 
it  is  hurled  from  the  track  by  the  train. 


(November  19,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Tex- 
as to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee,  McCormick,  and 
Bhelhy,  Circuit  Judges. 

Messrs,  T.  J.  Freeman,  F.  B.  Stanlej, 
M.  A.  SpooiLts,  and  George  Tl&ompsoiL, 
for  plaintiff  in  error: 

Before  the  e^idence  is  left  to  the  jury, 
there  is  a  preliminary  question  for  the 
judge,  not  whether  there  is  literally  no  ev- 
idence, but  whether  there  is  any  upon  which 
a  jury  can  properly  proceed  to  find  a  ver- 
dict for  the  party  prcxlucing  it,  upon  whom 
the  burden  of  proof  is  imposed. 


Schuylkill  d  D,  Improv,  da  R,  Co,  v.  Uun- 
son,  14  Wall.  448,  20  L.  ed.  872;  Marion 
County  v.  Clark,  94  U.  S.  278,  284,  24  L.  ed. 
59,  61 ;  Pleasants  v.  Fant,  22  Wall.  120,  22 
L,  ed.  782;  Randall  v.  Baltimore  d  0.  R. 
Co,  109  U.  S.  482,  27  L.  ed.  1005,  3  Sup.  a. 
Rep.  322;  Delaware,  L,  d  W.  R.  Co,  v.  Con- 
verse, 139  U.  S.  469,  472,  35  L.  ed.  213,  216, 

11  Sup.  Ct.  Rep.  569;  Schofield  v.  Chicago, 
M.  d  8t.  P,  R,  Co,  114  U.  S.  615-619,  29  L. 
ed.  224,  225,  5  Sup.  Ct.  Rep.  1125;  Quebec 
S,  a.  Co,  v.  Merchant,  133  U.  S.  375,  33  L. 
ed.  656,  10  Sup.  Ct.  Rep.  397. 

There  are  times  when  it  is  proper  for  a 
court  to  direct  a  verdict. 

Patton  V.  Texas  d  P.  R,  Co.  179  U.  S. 
050,  45  L.  ed.  302,  21  Sup.  Ct.  Rep.  275; 
Phoenia  Mut,  L,  Ins.  Co.  v.  Doster,  106  U. 
S.  30,  32,  27  L.  ed.  65,  66.  1  Sup.  Ct.  Rep. 
18;  Griggs  v.  Houston,  104  U.  S.  553,  26  L. 
ed.  840;  Randall  v.  Baltimore  d  O.  R.  Co. 
109  U.  S.  478,  482,  27  L.  ed.  1003,  1005,  3 
Sup.  Ct.  Rep.  322;  Anderson  County  v.  Be<U, 
113  U.  S.  227,  241,  28  L.  ed.  966,  971,  5  Sup. 
Ct.  Rep.  433;  Schofield  v.  Chicago,  M.  d 
8t,  P.  R,  Co.  114  U.  S.  615-619,  29  L.  ed. 
224,  225,  5  Sup.  Ct.  Rep.  1125;  Delaware,  L. 
d  W.  R.  Co,  V.  Converse,  139  U.  S.  469,  472, 
35  L.  ed.  213,  214,  11  Sup.  Ct.  Rep.  «69; 
Aerkfetst  v.  Humphreys,  145  U.  S.  418,  36 
L.  ed.  768,  12  Sup.  Ct.  Rep.  835;  Elliott  v, 
Chicago,  M.  d  St,  P.  R,  Co.  150  U.  S.  245, 
37  L.  ed.  1068,  14  Sup.  Ct.  Rep.  85. 

While  a  servant  may  be  a  vice  principal 
of  a  company,  yet,  if  the  negligent  act  which 
is  complained  of  against  him  arises  in  the 
performance  of  one  of  the  duties  of  a  mere 
servant,  which  might  or  could  be  performed 
by  any  coemployee,  then  the  negligence  is 
not  that  of  a  vice  principal,  but  that  of  a 
fellow  servant. 

Quinn  v.  New  Jersey  Lighterage  Co.  23 
Fed.  363;  Stockmeyer  v.  Reed,  55  Fed.  259: 
Minneapolis  v.  Lundin,  7  C.  C.  A.  344,  19 
U.  S.  App.  245,  58  Fed.  525;  Illinois  C.  R. 
Co.  V.  Bolton,  99  Tenn.  273,  41  S.  W,  442; 

12  Am.  &  Eng.  Enc.  Law,  p.  949 ;  Crispin  v. 
Babbitt,  81  N.  Y.  616,  37  Am.  Rep.  521; 
Hoke  V.  St.  Louis,  K.  d  y,  R.  Co,  11  Mo. 
App.  574. 

In  order  to  find  the  defendant  liable  for 
any  act  of  the  bridge  foreman,  it  must  be 
foimd  that  any  failure  on  his  part  to  dis- 
cover the  close  proximity  of  the  maul  was 
negligence. 

Chicago,  St.  P,  M.  d  0.  R.  Co.  v.  Elliott, 
20  L.  R.  A.  582,  5  C.  C.  A.  347,  12  U.  S. 
App.  381,  55  Fed.  949;  Milwaukee  d  St.  P. 
R.  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  ed. 


Note. — As  to  statutory  liability  of  employers 
for  negligence  of  servants  exercising  superin- 
tendence, see  also  Canney  v.  Walkeine  (C.  C. 
App.  Ist  C.)  58  L.  R.  A.  33,  snd  note. 

For  other  cases  in  this  series  as  to  liability 
for  unforeseen  consequences  of  act,  see  Doyle  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co.  (Iowa)  4  L.  R. 
A.  420 ;  Sellick  v.  Lake  Shore  &  M.  S.  R.  Co. 
(Mich.)  18  L.  R.  A.  154 ;  Jacksonville,  T.  &  K. 
00  L.  R.  A. 


W.  R.  Co.  V.  Peninsular  Land,  Transp.  &  Mfg. 
Co.  (B'la.)  17  L.  R.  A.  83 ;  New  Orleans  &  N.  K. 
R.  Co.  V.  McEwen  &  Murray  (La.)  38  L.  R.  A. 
134;  Llllibrldge  v.  McCann  (Mich.)  41  L.  R.  A. 
381;  Sullivan  v.  Dunham  (N.  Y.)  47  L.  R.  A. 
715;  Osborne  v.  Van  Dyke  (Iowa)  54  L.  R.  A. 
367,  and  Cleghom  v.  Thompson  (Kan.)  54  L. 
R.  A.  402. 


1901. 


Texas  &  P.  R.  Co.  v.  Cabijn. 
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256;  Tewas  d  P,  R,  Co.  v.  Bigham,  90  Tex. 
223,  38  S.  W.  162. 

Mesara,  Orriok  ft  Terrell,  for  defend- 
ant in  error: 

If  an  ordinarily  prudent  person  ought  to 
have  foreseen  that  injuiy  might  likdy  re- 
sult to  any  person  by  reason  of  the  negli- 
gence of  the  foreman  in  not  discovering  the 
maul  on  the  track,  under  the  circumstances, 
the  anticipation  of  any  injury  would  be  suf- 
ficient to  constitute  the  leaving  of  the  maul 
there,  while  a  train  was  approaching,  the 
probable  cause  of  the  injuiy  done,  and  the 
proximate  cause  thereof. 

TeaMM  d  P,  R.  Co,  v.  Bh&rt  (Tex.  Civ, 
App.)  58  S.  W.  67;  Doyle  v.  Chicago,  SU 
P.  d  K.  C.  R.  Co.  77  Iowa,  607,  4  L.  R.  A. 
420,  42  N.  W.  555;  Baltimore  d  0.  R.  Co.  v. 
Anderson,  29  C.  C.  A.  235, 56  U.  S.  App.  137, 
85  Fed.  413;  Herriok  v.  Quigley,  41  0.  C. 
A.  294,  101  Fed.  187 ;  Zopfi  v.  Postal  Teleg. 
Cable  Co.  9  C.  C.  A.  308,  22  U.  S.  App.  136, 
60  Fed.  987;  Chicago  d  N.  W.  R.  Co.  v.  Pres- 
cott,  23  L.  R.  A,  654,  8  C.  C.  A,  109,  19  U. 
S.  App.  291,  59  Fed.  237. 

The  statutes  of  the  state  of  Texas  make 
the  question  of  fellow  servant  depend  en- 
tirely upon  the  grade  of  employment,  and 
not  the  act  done  or  omitted  to  be  done. 

Nix  v.  Texas  d  P.  R.  Co.  82  Tex.  473,  18 
S.  W.  671;  Sweeney  v.  Gulf,  C.  d  8.  F.  R. 
Co.  84  Tex.  433,  19  S,  W.  665. 

The  master  owes  to  the  servant  a  reason- 
ably safe  place  in  which  to  perform  his 
work,  and  to  use  ordinary  care  to  keep  the 
same  in  a  reasonably  safe  condition,  and  if, 
instead  of  personally  performing  these  ob- 
ligations, he  engages  another  to  do  so,  he 
is  liable  for  the  neglect  of  that  other. 

Northern  P.  R.  Co.  v.  Peterson,  162  U.  S. 
346-353,  40  L.  ed.  994-997,  16  Sup.  Ct.  Rep. 
843;  Jackson  v.  Norfolk  d  W.  R.  Co.  43  W. 
Va.  380,  46  L.  R.  A.  337,  27  S.  E.  278,  31 
S.  £.  258;  Flannegan  v.  Chesapeake  d  0. 
R.  Co.  40  W.  Va.  436,  21  S,  E.  1028;  Dan- 
iel V.  Chesapeake  d  0.  R.  Co.  36  W.  Va. 
397,  16  L.  R.  A.  383,  16  S.  E.  162;  Hess  v. 
Rosenthal,  160  111.  621,  43  N.  E.  743;  Har- 
rison V.  Detroit,  L.  d  N.  R.  Co.  79  Mich.  409, 
7  L.  R,  A.  623,  44  N.  W.  1034. 

Shelby,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  dalnages  for  personal 
injuries^  brought  by  Michael  Carlin,  plain- 
tiff, against  the  Texas  &  Pacific  Railway 
Company,  defendant.  The  petition  alleged 
that  the  plaintiff  was  in  the  employ  of  the 
defendant  as  a  member  of  what  is  known  as 
the  ''bridge  gang,"  and,  while  at  work  near 
where  a  bri<^e  was  being  repaired,  a  train 
approached  with  great  speed,  and  as  it  ran 
over  the  bridge  a  spike  maul  or  heavy  iron 
hammer,  weighing  6  or  8  pounds,  with  a 
handle  attached  to  it,  was  caught  by  the 
train,  and  thrown  against  the  plaintiff,  in- 
juring his  leg  so  that  it  had  to  be  ampu- 
tated. The  negligence  of  the  company  was 
charged  in  several  ways,  one  being  that  the 
foreman  of  the  bridge  gang  had  failed  to 
see  and  remove  the  maul  from  the  bridge. 
fiO  L.  R.  A. 


The  defendant's  answer  contained  a  general 
denial,  and  a  plea  that,  if  there  were  negli- 
gence, it  was  tnat  of  a  fellow  servant  of  the 
plaintiif,  for  which  the  defendant  was  not 
liable,  and  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  case  was  tried 
on  these  issues,  and  there  was  a  verdict  for 
the  plaintiff  for  $6,000  damages,  on  which 
Judgment  was  entered.  A  bill  of  exceptions 
was  reserved  by  the  defendant,  and  the  case 
is  brought  here  on  writ  of  error. 

The  plaintiff  in  error  contends  that  the 
trial  court  should  have  directed  a  verdict  for 
the  defendant.  Several  of  the  assignments 
of  error  are  dependent  on  that  contention, 
and  they  are  discussed  together  in  the  ar- 
guments submitted. 

In  every  jury  trial  there  is  a  preliminary 
question  for  the  court.  The  court  must  de- 
termine whether  or  not  there  is  sufficient 
evidence  upon  which  the  jury  could  base 
a  verdict  for  the  plaintiff.  If  there  is  no 
evidence,  or  if  it  is  such  that,  on  a  fair  con- 
struction, it  does  not  sustain  the  plaintiff's 
case,  and  that  no  fair  inference  to  oe  drawn 
from  it  sustains  it,  the  court  should  give  the 
peremptory  instruction.  There  is  no  good 
sense  in  permitting  a  verdict  that  it  would 
be  the  duty  of  the  court  to  set  aside.  But  it 
is  not  the  province  of  the  court  to  weigh  the 
evidence,  and  decide  between  conflicting 
statements  of  witnesses,  or  to  decide  what 
inference  should  be  drawn  from  uncontra- 
dicted evidence,  if  different  minds  could  fair- 
ly come  to  different  conclusions  from  it.  A 
question  of  negligence,  dependent  on  evi- 
dence, should  not  be  taken  from  the  jury,  ex- 
cept in  cases  where  there  is  no  material  con- 
flict, and  where  there  is  no  room  for  differ- 
ent minds  to  draw  different  inferences  from 
it.  The  question  of  negligence  is  one  of  law 
for  the  court,  only  when  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
conclusions  from  them.  A  case  should  not 
be  withdrawn  from  the  jury  unless  the  con- 
clusion follows,  as  matter  of  law,  that  no 
recovery  can  be  had  upon  any  view  that  can 
be  properly  taken  of  the  facts  the  evidence 
tends  to  establish. 

The  plaintiff,  Carlin,  was  one  of  several 
members  of  a  bridge  gang.  Welsh  was  the 
foreman  in  charge  and  control  of  the  gang. 
The  foreman  and  gang  had  gone  to  the 
bridge  on  the  defendant's  railway  to  repair 
it.  Ed.  Carver,  one  of  the  gang,  used  an 
iron  maul  or  hammer  about  10  inches  lon^, 
weighing  6  or  8  pounds,  to  drive  spikes  in 
the  bridge.  It  had  a  wooden  handle  about 
3  feet  long.  Welsh,  the  foreman,  directed 
the  plaintiff  to  sharpen  a  saw.  Pursuing 
their  work  under  the  direction  of  the  fore- 
man, all  the  men  left  the  bridge.  Welsh 
alone  remained  on  the  bridge.  It  was  his 
duty  to  see  that  the  bridge  was  kept  free 
from  obstructions,  so  that  trains  could  safe- 
ly pass.  Where  Carver  laid  the  maul  when 
he  left  the  bridge  is  not  shoWn  by  direct  ev- 
idence. Ten  or  flfteen  minutes  after  he  was 
using  the  maul,  a  train  approached  rapidly, 
and  crossed  the  bridge.  Welsh  says  he 
looked  on  the  bridge,  and  saw  no  obstruc- 
tion;  that  he  did  not  see  the  maul.     He 
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stepped  out  of  the  way  of  the  passing  train. 
As  the  train  passed,  the  plaintiff,  who  was 
more  than  20  feet  from  the  track,  was  seen 
to  fall.  His  leg  was  broken  so  as  to  re- 
quire amputation.  Lying  near  him  was  the 
iron  maul,  with  the  handle  freshly  broken. 
The  conclusion  is  irresistible  that  the  cars  in 
passing  had  struck  the  maul,  breaking  the 
handle,  and  hurling  it  against  him. 

One  of  the  averments  of  negligence  in  the 
petition  is  that  the  company  was  negligent, 
in  that  Welsh,  the  foreman  of  the  bridge 
gang,  failed  to  see  that  the  bridge  was  clear 
of  obstructions,  and  in  failing  to  detect  the 
maul  on  the  bridge,  and  in  leaving  it  there 
to  obstruct  the  bridge. 

In  the  absence  of  a  controlling  statute, 
it  may  be  conceded  that  Welsh,  the  foreman, 
and  the  plaintiff,  a  member  of  the  bridge 
gang,  would  have  been  fellow  servants,  and 
Carl  in  would  have  had  no  cause  of  action 
against  the  company.  McDonald  v.  Buckley, 
48  C.  C.  A.  372,  109  Fed.  290;  New  England 
R.  Co.  V.  Conroy,  175  U.  S.  323,  44  L.  ed. 
181,  20  Sup.  Ct.  Rep.  85.  But  there  are  stat- 
utes in  Texas  applicable  to  the  case.  By 
these  statutes,  in  a  case  like  this,  a  servant 
or  employee,  who  has  the  authority  to  di- 
rect any  other  employee  in  the  performance 
of  any  duty  of  such  employee,  is  a  vice  prin- 
cipal, and  not  a  fellow  servant.  By  the  ex- 
press terms  of  the  statute,  employees  are  not 
considered  fellow  servants  unless  they  "are 
in  the  same  grade  of  employment,  and  are 
doing  the  same  character  of  work  or  service, 
<and  are  working  together  at  the  same  time 
and  place  and  at  the  same  piece  of  work 
and  to  a  common  purpose."  Savles's  Anno. 
Civ.  Stat.  (Tex.)  1897,  arts.  4560M560;i. 
The  statutes  are  printed  in  the  margin.* 

It  is  clear  on  the  proof  that  Welsh  was  in 
control  and  command  of  the  plaintiff,  and 
that  they  were  not  in  the  same  grade  of  em- 
ployment, nor  at  the  time  of  the  accident 
were  they  doing  the  same  character  of  work 
or  service.  Under  the  Texas  statute,  accord- 
ing to  its  letter,  or  as  construed  by  the  Texas 
supreme  court,  they  were  not  fellow  serv- 
ants. Long  v.  Chicago,  R.  I.  d  T,  R.  Co.  94 
Tex.  53,  57  S.  W.  802;  Nix  v.  Texas  P.  R. 
Co.  82  Tex.  473,  18  S.  W.  571.  We  must 
be  controlled  by  these  statutes  and  their  con- 
struction by  the  Texas  supreme  court.     U. 


S.  llev.  Stat.  §  721;  Baltimore  d  O.  R.  Co. 
v.  Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13 
Sup.  Ct,  Rep.  914.  It  follows  that  the  com- 
pany would  be  responsible  to  the  plaintiff  if 
lie  received  the  injuries  from  the  negligence 
of  Welsh. 

The  contention  for  the  peremptory  charge 
must  be  and  is  based  on  the  idea  that  there 
\^  no  proof  of  negligence  on  the  part  of 
Welsh.  There  is  no  conflict  in  the  evidence 
that  it  was  Welsh's  duty  to  see  that  the 
bridge  was  not  obstructed.  He  says  he 
looked,  and  saw  no  obstruction.  It  is  claimed 
tliat  there  is  no  evidence  as  to  the  location 
of  the  maul  when  the  train  reached  the 
bridge;  that  there  is  no  proof  that  it  was 
in  sight ;  that,  if  Carver  had  placed  it  where 
Welsh  could  not  have  seen  it,  it  was  not 
negligence  in  Welsh  to  fail  to  see  and  re- 
move it.  Negligence,  like  any  other  fact, 
may  be  proved  by  circumstantial  evidence, 
llie  indisputable  fact  that  the  cars  struck 
the  maul,  and  hurled  it  so  that  it  struck  the 
plaintiff,  shows  that  the  maul  lay  where  the 
cars  could  strike  it.  Welsh  was  alone  on 
the  bridge  as  the  train  approached.  It  was 
proved  that  the  surface  of  the  bridge  was 
plain, — ^made  with  the  cross-ties  about  18 
inches  apart,  on  which  were  the  rails  and 
the  guard  rails,  with  nothing  on  them  or 
near  them  to  cover  or  hide  the  maul.  When 
the  evidence  shows  that  the  cars  struck  the 
maul  on  the  bridge  so  constructed,  is  not 
that  a  fact  from  which  the  jury  might  infer 
that  it  was  lying  in  plain  view,  near  the 
rail  ?  If  such  inference  be  not  unreasonable, 
the  question  was  one  for  the  jury. 

We  cannot  adopt  the  suggestion  or  inti- 
mation that  in  cases  like  this,  owing  to  the 
alleged  inclination  of  juries  to  find  against 
corporations,  we  should  assume  that  the  jury 
has  been  influenced  otherwise  than  by  a  con- 
sideration of  the  evidence.  To  adopt  the  ex- 
pression of  a  distinguished  judge:  "We  see 
no  reason,  so  long  as  the  jury  system  is  the 
law  of  the  land,  and  the  jury  is  made  the 
tribunal  to  decide  disputed  questions  of 
fact,  why  it  should  not  decide  such  questions 
as  these,  as  well  as  others."  Jones  v.  East 
Tennessee,  V.  d  G.  R.  Co.  128  U.  S.  443, 
32  L.  ed.  478,  9  Sup.  Ct.  Rep.  118. 

It  must  he  conceded  that  the  injury  for 
which  the  action  is  brought  occurred  in  an 


•  "Art.  4560/.  Every  person,  receiver,  or  cor- 
poration operating  a  railroad  or  street  railway, 
ihe  line  of  which  shall  be  situated  In  whole  or 
in  part  In  this  state,  shall  be  liable  for  all  dam- 
ages sustained  by  any  servant  or  employee 
thereof  while  engaged  4n  the  work  of  operating 
the  cars,  locomotives,  or  trains  of  such  person, 
receiver,  or  corporation,  by  reason  of  the  negli- 
gence of  any  other  servant  or  employee  of  such 
person,  receiver,  or  corporation ;  and  the  fact 
that  such  servants  or  employees  were  fellow 
servants  with  each  other  shall  not  Impair  or 
destroy  such  liability. 

"Art.  4560f7.  All  persons  engaged  In  the 
service  of  any  person,  receiver,  or  corporation, 
controlling  or  operating  a  railroad  or  street 
railway,  the  lines  of  which  shall  be  situated  in 
whole  or  in  part  in  this  state,  who  are  Intrusted 
by  such  person,  receiver,  or  corporation  with  the 
authority  of  superintendence,  control,  or  com- 
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mand  of  other  servants  or  employees  of  such 
person,  receiver,  or  corporation,  or  with  the  au- 
thority to  direct  any  other  employee  In  the  per- 
formance of  any  duty  of  such  employee,  are 
vice  principals  of  such  person,  receiver,  or  cor- 
poration, and  arc  not  fellow  servants  with  their 
coemployees. 

"Art.  4560^.  All  persons  who  are  engaged  In 
the  common  service  of  such  person,  receiver,  or 
corporation,  controlling  or  operating  a  railroad 
or  street  railway,  and  who  while  so  employed 
are  in  the  same  grade  of  employment,  and  are 
doing  the  same  character  of  work  or  service, 
and  are  working  together  at  the  same  time  and 
place  and  at  the  same  piece  of  work  and  to  a 
common  purpose,  are  fellow  servants  with  e&ch 
other.  Employees  who  do  not  come  within  the 
provisions  of  this  article  shall  not  be  consid- 
ered fellow  servants."  Sayles's  Anno.  Civ. 
Stat.    (Tex.)    1897,  arts.   4560M560fc, 
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extraordinary  and  unusual  manner.  Just 
such  an  occurrence  was  not  to  be  anticipated. 
The  defendant  requested  the  trial  judge  to 
instruct  the  jury  that,  although  they  may 
find  that  the  foreman  failed  to  discover  the 
maul,  "yet,  if  you  believe  from  the  evidence 
ihat  the  result  which  followed  from  his  fail- 
ure to  discover  it  was  not  such  result  as 
ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances,  then,  in  such 
<»vent,  the  failure  of  the  foreman  to  discover 
the  proximity  of  the  hammer  would  not  be 
auch  negligence  as  would  make  the  defend- 
ant liable,  and  you  must  find  for  the  defend- 
ant." The  court  did  not  err  in  refusing  to 
adopt  this  view  of  the  case.  It  may  be  true 
that  the  accident  in  its  extraordinary  form, 
with  its  peculiar  circumstances,  could  not 
have  been  expected  to  happen  from  the  maul 
l)eing  left  on  the  bridge  near  the  rail,  yet  the 
act  of  permitting  it  to  remain  there  was 
none  the  less  negligent,  for  it  threatened 
•danger  in  many  directions.  It  was  liable 
to  produce  familiar  results,  which  would 
«ause  serious  injury.  The  fact  that  it  hap- 
l)ened  to  cause  the  injury  in  a  manner  so 
unusual  that  it  was  not  to  be  expected  can- 
not prevent  the  act  from  being  negligent 
when  it  was  likely  to  cause  injury  in  a  way 
that  might  be  foreseen.  It  may  be  true  that 
the  negligence  in  this  case  produced  an  effect 
not  before  observed,  the  circumstances  of 
which  could  not  have  been  anticipated.  But, 
if  it  was  negligence  likely  to  produce  other 
and  familiar  injuries,  the  peculiarity  of  the 
accident  does  not  prevent  liability.  Doyle 
v.  Chicago,  St,  P,  d  K,  C.  R,  Co,  77  Iowa, 
607,  4  L.  R.  A.  420,  42  N.  W.  665.  The  ex- 
traordinary  circumstances  attending  the  in- 
jury cannot  serve  as  a  defense.  To  so  hold 
would  be  to  say  that  a  plaintiff  must  show 
similar  injuries  to  have  occurred  in  the  same 
manner  before  he  could  recover.  And  it 
would  lead  to  the  anomalous  result  that 
-for  the  first,  and  perhaps  the  second,  in- 
jury occurring  in  such  manner  there  could 
be  no  recovery;  but  for  the  third,  or  when 
the  circumstances  ceased  to  be  peculiar  or 
became  familiar,  the  defendant  would  be  lia- 
ble. 

It  is  contended  that,  if  Ed.  Carver  left  the 
maul  close  to  the  rail  or  track,  this  act  of 
Carver's  was  the  direct  or  proximate  cause 
of  the  injury.  It  is  true  that,  if  the  maul 
had  not  been  placed  near  the  rail,  Carlin 
would  not  have  been  injured.  But  we  do  not 
think  that  this  act  of  Carver's,  conceding 


it  to  be  proved,  constituted  the  proximate 
cause  of  the  injury.  When  he  finished  driv- 
ing the  spikes  with  the  maul  he  would  be 
expected  to  lay  it  down.  The  tools  of  the 
workmen,  and  the  material  in  use  to  re- 
pair the  bridge,  could  only  be  rightfully  on 
the  bridge  and  on  the  track  when  no  train 
was  to  pass.  Sometimes  they  would  neces- 
sarily be  left  for  a  short  time  on  the  bridge. 
They  could  be  there  without  negligence  on 
some  occasions.  It  would,  of  course,  be  neg- 
ligence to  leave  them  on  the  track  for  a 
train  to  run  over  them.  The  fact  that  they 
were  so  placed  on  the  track,  the  men  negli- 
gently leaving  them  there,  could  not  make 
it  the  less  negligent  for  the  foreman  to  fail 
to  perform  his  duty  to  remove  them  or  cause 
them  to  be  removed.  To  illustrate:  The 
gang  might  remove  a  defective  rail  on  a 
bridge  to  put  in  a  new  one.  If  the  fore- 
man failed  to  put  out  a  fiag,  or  to  use  or 
cause  to  be  used  other  means  to  stop  the 
train  coming  on  the  bridge  while  the  rail 
was  off, — that  being  his  duty, — and  an  acci- 
dent occurred,  it  could  not  be  said  that  the 
act  of  the  gang  in  removing  the  rail  was  the 
proximate  cause  of  the  accident.  The  prox- 
imate cause  of  the  accident  would  be  the 
failure  of  the  foreman  to  stop  the  train. 
Placing  the  maul  on  the  bridge  may  have 
been  an  innocent  act  connected  with  its  use. 
It  may  be  conceded  that  Carver  was  negli- 
gent to  leave  it  here.  The  fact,  not  disputed 
in  evidence,  that  the  duty  was  imposed  on  the 
foreman  to  see  that  the  bridge  was  kept  free 
from  obstructions,  shows  that  it  was  deemed 
unsafe  by  the  company  to  rely  alone  on  the 
men  to  voluntarily  keep  it  free.  Conceding 
the  negligence  of  Carver,  could  that  excuse 
or  relieve  Welsh  from  the  performance  of 
his  duty?  He  was  left  alone  on  the  bridge, 
and,  as  the  proof  tends  to  show,  near  uie 
maul,  when  the  train  was  approaching.  He 
had  time  to  remove  it.  If  he  negligently 
failed  to  see  it,  or,  seeing  it,  failed  to  re- 
move it,  that  was  the  negligence  constitut- 
ing the  proximate  cause  of  the  accident.  The 
preceding  act  of  Carver  could  not  relieve 
the  company  of  its  responsibility  for  Welsh's 
failure  to  perform  his  duty. 

We  have  carefully  examined  all  the  as- 
signments of  error,  and  find  no  reversible 
error  in  the  case.  The  judgment  of  the  OiV' 
cuit  Court  is  affirmed. 

Affirmed  by  Supreme  Court  of  United 
States  April  6,  1903. 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


Finess  BROCK,  Appt,, 

V. 

STATE  of  Texas. 

( Tex.   Crim.   App ) 

1.     Refusal  of  a  contlnuanee  of  a  prose- 


e«tion  for  statutory  rape  upon  a  person  nn* 
der  flfteoi  years  of  age,  to  enable  defendant 
to  procure  the  attendance  of  a  witness  who 
would  testify  that  he  knew  that  prosecatrix 
was  born  more  than  fifteen  years  before  the 
commission  of  the  alleged  offense,  is  ground 
for  new  trial  in  case  of  conviction. 
2.     Testimony   dlsco'vered  after  a  oon« 


Mora. — For  a  case  in  this  series  holding  that  I  husband  or  wife  against  the  other  in  case  of 
tigamy   Is  not   a  personal   wroDg  within   the    personal  wrong  or  injury,  see  People  v.  Quan- 
neaning  of  the  statute  allowing  testimony  of  a  ■  strom  (Mich.)  17  L.  R.  A.  728. 
«0L.  R.  A.  30 
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Texas  Coubt  of  CbIiminal  Appeals. 


Dec.,. 


▼Ictlon  of  •tatutory  rape  upon  a  fe- 
male under  fifteen  years  of  age,  that  the 
mother  of  prosecutrix  bore  a  female  child  a 
little  more  than  fifteen  years  before  the  com- 
mission of  the  alleged  offense,  which  may 
have  been  the  prosecutrix,  will  warrant  a 
new  trial. 
8.  A  husband  cannot  -vralTe  the  proTl- 
■lons  of  a  statute  that  his  wife  shall  in 
no  case  testify  against  him  in  a  criminal 
prosecution  except  for  an  offense  committed 
against  her. 

(December  11,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Tom  Green 
Ck>unty  convicting  him  of  rape.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  E.  Dubois  and  Allen  ft 
Upton,  for  appellant: 

The  court  erred  in  overruling  defendant's 
application  for  continuance. 

Dinkens  v.  State,  42  Tex.  250;  Williams 
V.  State,  10  Tex.  App.  632;  Peeler  v.  State, 
2  Tex.  App.  456. 

<i  new  trial  should  have  been  granted 
because  of  newly  discovered  testimony. 

Thomason  v.  State,  2  Tex.  App.  650;  West 
V.  State,  2  Tex.  App.  209 ;  Lindley  v.  State, 
11  Tex.  App.  283;  Jackson  v.  State,  18  Tex. 
App.  696;  Estrada  v.  State,  29  Tex.  App. 
169,  16  S.  W.  644. 

Mr,  James  O.  "Wilej  also  for  appellant. 

Mr,  Robert  A.  Jobn  for  appellee. 

DaTidsou,  P.  J.,  delivered  the  opinion  of 
the  court : 

The  indictment  is  for  rape, — ^the  first 
count  charging  rape  upon  Hattie  Meads,  a 
girl  under  fifteen  years  of  age;  and  the  sec- 
ond count,  rape  upon  the  same  girl  by  force, 
threats,  and  fraud.  Both  counts  were  sub- 
mitted to  the  jury,  and  a  verdict  of  guilty 
was  returned,  assessing  the  death  penalty. 
The  offense  occurred  May  28,  1902. 

The  absent  witness  Elliott  was  expected 
to  testify  that  he  knew  the  age  of  the  pros- 
ecutrix; that  the  date  of  her  birth  was  the 
26th  of  April,  1887  (the  alleged  rape  having 
occurred  the  latter  part  of  May,  1902)  ;  that 
he  was  living  in  San  Angelo,  where  Meads 
and  his  wife  were  married,  during  the  years 

1886  and  1887,  and  neighbor  to  the  mother 
of  the  prosecutrix,  when  prosecutrix  was 
bom;  that  the  mother's  maiden  name  was 
Corintha  Bell  Stewart;  that  she  married 
Gid  Meads,  father  of  prosecutrix,  on  June 
14,  1886;   that  during  the  years  1886  and 

1887  Gid  Meads  and  his  wife  were  neighbors 
to  witness  and  his  family;  that  their  fami- 
lies >isited,  and  witness  knows  all  the  above 
facts  to  be  true.  This  application  for  con- 
tinuance was  refused.  Attached  to  the  mo- 
tion for  new  trial  is  the  affidavit  of  Mrs.  A. 
J.  Potter  and  her  son  Sid.  Sid  Potter  states 
in  his  affidavit  that  his  age  is  twenty-six 
vears  in  September  of  this  year;  that  he 
knew  all  tne  parties  to  this  transaction, 
and  knows  the  mother  of  prosecutrix  gave 
birth  to  a  girl  child  after  her  marriage,  pri- 
or to  May,  1887, — ^in  other  words,  fixes  the 
date  of  the  birth  of  the  child  more  than  a 
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month  prior  to  the  28th  of  May,  1887.  Mrs. 
A.  J.  Potter  states  in  her  affidavit  that  she 
now  lives  and  has  resided  in  the  town  of 
San  Angelo  for  twenty  years,  continuously, 
and  was  living  in  the  town  during  the  years 
1886  and  1887 ;  that  she  was  well  acquainted 
with  Corintha  Bell  Brock,  mother  of  prose- 
cutrix; that  her  maiden  name  was  Stew- 
art; that  she  was  well  acquainted  with  her 
former  husband,  Gid  Meads,  father  of  pros- 
ecutrix, and  remembers  the  circumstances  of 
the  marriage  of  Mrs.  Brock  with  Gid  Meads ; 
that  they  were  married  in  1886  by  the  Rev- 
erend A.  J.  Potter,  affiant's  husband;  that 
immediately  after  the  marriage  Mr.  and 
Mrs.  Meads  moved  into  the  "same  block"  in 
which  afiiant  then  lived,  at  the  rear  of  affi- 
ant's lot,  and  lived  there  the  remainder  of 
the  yeax  1886  and  the  year  1887,  during 
which  time  affiant  was  a  constant  visitor  of 
the  Meads  family;  that  some  time  during 
the  spring  of  1887  Mrs.  Meads  gave  birth 
to  a  female  child ;  that  this  particular  child 
was  born  in  about  ten  or  eleven  months  aft- 
er the  marriage  of  the  mother  to  said  Gid 
Meads ;  that  affiant  was  at  the  residence  of 
Mrs.  Meads  shortly  after  the  birth  of  the 
child,  and  knows  it  was  a  female  child,  and, 
if  called  upon,  would  testify  to  the  above 
facts.  This  is  alleged  to  be  newly  discovered, 
te.stimony,  and  is  brought  strictly  within  the 
rules  authorizing  a  new  trial  upon  such  tes- 
timony. If  the  testimony  of  Elliott  or  the 
testimony  of  Mrs.  Potter  and  her  son  is  true, 
or  would  raise  a  reasonable  doubt  as  to  the 
age  of  the  girl  in  the  minds  of  the  jury,  then 
it  was  most  material.  A  new  trial  should 
have  been  awarded  upon  both  grounds. 

The  wife  of  appellant  was  used  as  a  wit- 
ness by  the  state,  and  gave  evidence  of  a 
most  damaging  character  against  him.  She 
was  required  S>  hold  up  before  the  jury  the 
family  quarrels,  the  family  disturbances,, 
and  culleged  assaults  upon  her  by  appellant, 
as  evidence  against  him.  This  testimony 
showed  him  to  be  of  a  cruel  disposition.  In 
fact,  it  shows  a  life  of  turmoil  and  trouble, 
and  assaults  and  threats  by  the  husband 
against  the  wife  and  the  prosecutrix,  con- 
tinuing for  some  time  prior  to  the  alleged 
rape.  The  question  of  her  competency  was 
not  raised  in  the  trial  court,  but  for  the 
first  time  is  questioned  on  appeal.  The  prop- 
osition being  that,  under  our  statute,  the 
wife  is  not  a  competent  witness  against  the 
husband  in  a  criminal  proceeding  of  thia 
character,  with  or  without  his  consent;  that 
neither  spouse  can  consent  to  the  other's  tes- 
tifying against  him  in  a  criminal  case,  ex- 
cept where  it  is  an  offense  of  one  against  the 
other.  So  far  as  we  are  aware,  for  the  first 
time  this  question  has  been  presented  to  thi» 
court  for  adjudication.  In  Baffin  v.  State, 
11  Tex.  App.  76,  while  not  discussed,  it  was 
held  that  objection  to  an  illegal  cross-ex- 
amination of  the  wife  came  too  late  after 
trial.  In  Dill  v.  State,  1  Tex.  App.  278, 
there  is  an  intimation  that  the  wife  would, 
not  be  permitted  to  testify  against  appel- 
lant under  any  circumstances  unless  it  was- 
an  offense  by  her  husband  against  her.  In 
this  particular  case  she  not  only  testified  to 
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various  violations  of  law  not  involved  in 
the  rape  case,  as  well  as  the  all^[ed  rape, 
but  also  confidential  communications  and 
matters  of  that  character.  Code  Grim.  Proc. 
art.  774,  provides  that  "neither  husband  nor 
wife  shall  in  any  case  testify  as  to  commu- 
nications made  by  one  to  the  other  while 
married;  nor  shall  they  after  the  marriage 
relation  ceases  be  made  witnesses  as  to  any 
such  communication  made  while  the  mar- 
riage relation  subsists,  except  in  a  case 
where  one  or  the  other  is  prosecuted  for  an 
offense  and  a  declaration  or  communication 
made  by  the  wife  to  the  husband  or  by  the 
husband  to  the  wife  goes  to  extenuate  or 
justify  an  offense  for  which  either  is  on 
trial."  Code  Grim.  Proc.  art.  776,  further 
provides:  "The  husband  and  wife  may  in 
all  criminal  actions  be  witnesses  for  each 
other,  but  they  shall  in  no  case  testify 
against  each  other  except  in  a  criminal  pros- 
ecution for  an  offense  committed  by  one 
acainst  the  other."  The  question  as  to 
whether  or  not  this  is  a  question  of  privilege, 
subject  to  waiver  by  the  parties,  or  can  oe 
waived  by  consent  of  the  parties,  has  been 
a  matter  of  some  discussion  in  the  courts. 
In  New  York  it  was  held  that  it  could  be 
waived,  but  that  statute  is  totally  unlike 
the  Texas  statute,  and  its  language  is  pecu- 
liar. It  provides  the  husband  or  wife  of  the 
person  indicted  or  accused  of  a  crime  is  in 
all  cases  a  competent  witness  on  the  exam- 
ination or  trial  of  such  person,  but  neither 
husband  nor  wife  can  be  compelled  to  dis- 
close a  confidential  communication  made  by 
one  to  the  other  during  their  marital  re- 
lation. N.  Y.  Penal  Gode,  §  715.  That  was 
the  article  the  New  York  court  construed  in 
the  cited  cases.  It  would  seem  that  in  Eng- 
land the  rule  is  not  satisfactorily  settled, 
but,  as  ^e  understand  the  weight  of  the  au- 
thorities there,  the  husband  or  wife  cannot 
consent  to  the  other  testifying  against  him, 
and  various  reasons  are  assigned  why  this 
is  true.  Practically,  the  auuioritiea  there, 
as  well  as  in  the  United  States,  have  agreed 
that  the  best  reason  for  the  rule  is  based 
on  public  policy.  Gourts  have  been  driven 
or  have  resorted  to  reasoning  why  statutory 
rules  are  prescribed.  What  actuated  the  leg- 
islative body  in  creating  certain  enactments 
may  be  satisfactory  to  a  court  to  under- 
stand; but,  whatever  the  reason  for  rules 
of  this  character  may  be,  if  the  wording  is 
plain  it  is  totally  unnecessary  to  seek  out 
reasons.  It  is  sufficient  for  the  court,  where 
the  language  is  plain,  to  adhere  to  the  lan- 
guage employed.  Usually  a  party  upon  t:^ial 
may  waive  such  matters  as  are  usually 
termed  "rights,"  but  it  may  be  stated  ac- 
curately that  such  matters  as  he  may  waive 
are  those  that  are  usually  known  as  "privi- 
l^ed," — as  the  relation,  for  instance,  be- 
tween attx)rney  and  client.  If  his  rights 
alone  were  the  issue,  it  mi^ht  be,  perhaps, 
held  that  they  could  be  waived;  but  where 
the  policy  of  the  law  enters  into  it,  and  goes 
beyond  this,  or  where  the  statute  places  it 
beyond  the  question  of  privilege  of  the  ac- 
cused, and  makes  the  inhibition  a  matter 
of  public  policy,  it  is  to  be  seriously  ques- 
60  L.  R.  A. 


tioned  that  the  court  would  be  justified  in 
holding  such  matters  could  be  waived.  In 
this  particular  character  of  case  the  spouse 
upon  the  stand  has  a  right  to  be  protected, 
under  the  statute,  from  bein^  required  to 
answer;  the  other  spouse,  being  upon  the 
trial,  has  a  right  to  be  protected;  and  soci- 
ety has  an  overshadowing  right  that  family 
matters  should  not  be  dragged  into  the 
courts  of  the  country,  to  the  subversion  of 
the  family  relation,  which  is  the  paramount 
substratum  and  basic  principle  of  society. 
In  Stein  v.  Bowman,  13  Pet.  209,  10  L.  ed. 
129,  the  Supreme  Ck>urt,  speaking  through 
Justice  McLean,  said :  "The  rule  which  pro- 
tects an  attorney  in  such  a  case  is  founded 
on  public  policy,  and  may  be  essential  in 
the  administration  of  justice.  But  this  priv- 
ilege is  the  privilege  of  the  client,  and  not 
of  the  attorney.  The  rule  which  protects  the 
domestic  relations  from  exposure  rests  up- 
on considerations  connected  with  the  peace 
of  families.  And  it  is  conceived  that  this 
principle  does  not  merely  afford  protection 
to  the  husband  and  wife,  which  they  are  at 
liberty  to  invoke  or  not,  at  their  discretion, 
when  the  question  is  propounded ;  but  it  ren- 
ders them  incom^tent  to  disclose  facts  in 
evid^ice  in  violation  of  the  rule.  And  it  is 
well  that  the  principle  does  not  rest  on  the 
discretion  of  the  parties.  If  it  did,  in  most 
instances  it  would  afford  no  substantial  pro- 
tection to  persons  uninstructed  in  their 
rights,  and  thrown  off  their  guard  and  em- 
barrassed by  searching  interrogatories.  In 
the  present  case  the  witness  was  called  to 
discredit  her  husband;  to  prove,  in  fact, 
that  he  had  committed  perjury;  and  the  es- 
tablishment of  the  fact  depended  on  his  own 
confessions, — confessions  which,  if  ever 
made,  were  made  under  all  the  confidence 
that  subsists  between  husband  and  wife.  It 
is  true,  the  husband  was  dead,  but  this  does 
not  weaken  the  principle.  Indeed,  it  would 
seem  rather  to  increase  than  lessen  the  force 
of  the  rule.  Gan  the  wife,  under  such  cir- 
cumstances, either  voluntarily  be  permitted, 
or  by  force  of  authority  be  compelled,  to 
state  facts  in  evidence  which  render  infa- 
mous the  character  of  her  husband?  We 
think,  most  clearly,  that  she  cannot  be.  Pub- 
lic policy  and  established  principles  forbid 
it.  This  rule  is  founded  upon  the  deepest 
and  soundest  principles  of  our  nature, — 
principles  which  have  grown  out  of  those  do- 
mestic relations  that  constitute  the  basis 
of  civil  society,  and  which  are  essential  to 
the  enjoyment  of  that  confidence  which 
should  subsist  between  those  who  are  con- 
nected by  the  nearest  and  dearest  relations 
of  life.  To  break  down  or  impair  the  great 
principles  which  protect  the  sanctities  of 
husband  and  wife  would  be  to  destroy  the 
best  solace  of  human  existence."  In  a  late 
case  by  the  same  august  tribunal  the  case 
of  atein  V.  Bowman  was  cited  with  approv- 
al. See  Basaett  v.  United  States,  137  U.  S. 
490,  34  L.  ed.  762,  11  Sup.  Gt.  Rep.  165. 
This  opinion  was  delivered  by  Justice  Brew- 
er, and  the  question  was  whether  or  not  one 
of  the  polygamous  wives  could  be  heard  to 
testify  against  her  husband.    The  Supreme 
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Court  held  her  incompetent.  This  language 
is  found  in  the  opinion :  "Is  polygamy  such 
a  crime  against  the  wife?  That  it  is  no 
wrong  upon  her  person  is  conceded ;  and  the 
common-law  exception  to  the  silence  upon 
the  lips  of  husband  and  wife  was  only  brok- 
en, as  we  have  noticed,  in  cases  of  assault 
of  one  upon  the  other.  That  it  is  humili&- 
tion  and  outrage  to  her  is  evident  If  that 
is  the  test,  what  limit  is  imposed?  Is  the 
wife  not  humiliated,  is  not  her  respect  and 
love  for  her  husband  outraged  and  betrayed, 
when  he  forgets  his  integrity  as  a  man,  and 
violates  any  human  or  Divine  enactment? 
Is  she  less  sensitive,  is  she  less  humiliated, 
when  he  commits  murder  or  robbery  or  forg- 
ery, than  when  he  commits  polygamy  or 
adultery?  A  true  wife  feels  keenly  any 
wrong  of  her  husband,  and  her  loyalty  and 
reverence  are  wounded  and  humiliated  by 
such  conduct.  But  the  question  presented 
by  this  statute  is  not  how  much  she  feels  or 
suffers,  but  whether  the  crime  is  one  against 
her.  Polygamy  and  adultery  may  be  crimes 
which  involve  disloyally  to  the  marital  relar 
tion,  but  they  are  rather  crimes  against  such 
relation  than  against  the  wife;  and,  as  the 
statute  speaks  of  crimes  against  her,  it  is 
simply  an  affirmation  of  the  old,  familiar, 
and  just  common-law  rule.  We  conclude, 
therefore,  that  under  this  statute  the  wife 
was  an  incompetent  witness  as  against  her 
husband."  It  has  been  held  in  this  state 
that  the  statute  has  not  changed  the  com- 
mon-law rule.  If  that  be  true,  then  the  two 
cited  decisions  rendered  by  the  Supreme 
Court  of  the  United  States  are  in  point.    It 


occurs  to  us  that  the  common-law  rule  is 
rather  broadened  and  emphasized,  than 
weakened,  by  our  statute.  This  line  of  rea- 
soning finds  support  in  many  of  the  text- 
writers.  See  3  Rice,  Ev.  p.  282.  There  this 
language  is  found:  "And  it  is  well  that 
the  principle  does  not  rest  on  the  discretion 
of  the  parties.  If  it  did,  in  most  instances 
it  would  afford  no  substantial  protection  to 
persons  uniustructed  in  their  rights,  and 
thrown  off  their  guard  and  embarrassed  by 
searching  interrogatories."  See  3  Jones,  £^. 
§  757,  and  authorities  cited  in  note  6;  1 
Qrecnl.  Ev.  %  340;  Davis  v.  Dinwoody,  4  T. 
R.  078;  [Sedgwick  v.  Walkins]  1  Ves.  Jr. 
49.  The  only  English  authority  which  has 
been  called  to  our  attention,  laying  down  a 
contrary  doctrine,  is  Pedley  v.  Wellesley,  3 
Car.  &  P.  558.  That  case  does  not  enter  into 
a  discussion  of  the  question,  or  state  any  rea- 
son for  the  holding;  nor  does  it  state  wheth- 
er it  is  under  the  common  law,  or  the  act  of 
Parliament,  which  seems  to  have  abridged 
the  common  law  in  regard  to  this  rule.  With- 
out further  discussion  of  the  question,  we 
are  of  opinion  that  it  was  error,  though  no 
exception  was  reserved,  to  use  the  wife  as  a 
witness  against  appellant.  In  other  words, 
under  the  statute  sne  is  an  incompetent  wit- 
nesS)  whose  evidence  cannot  be  used  even  by 
the  consent  of  the  husband,  and  she  can  only 
be  used  when  placed  on  the  stand  by  her 
husband,  except  where  the  offense  is  against 
her  personally.  Offenses  against  the  daugh- 
ter are  not  offenses  against  the  wife. 

For  the  errors  discussed,  the  judgtnent  is 
reversed,  and  the  cause  remanded. 
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!•  Forbiddinv  m  barber  to  ezerelse  bis 
trade  oa  Svadar  Is  a  proper  ezercifle  of 
the  police  power,  and  does  not  unconstitu- 
tionally restrain  him  of  personal  liberty,  or 
deprive  him  of  liberty  or  property  without 
due  process  of  law. 

8.  It  is  not  an  act  of  neeossltr  to  keep 
open  a  barber  shop  on  Sunday  for  the  trans- 
action of  baslness. 

8.  Forblddlnir  tbe  Icooplair  open  of  a 
barber  sbop  on  SaBdar»  while  permit- 
ting hotels,  boarding  hooses,  baths,  restaa- 
rants,  taverns,  livery  stables,  and  retail  dmg 
stores  to  be  open,  is  not  aneon«titatl<mal  as 
depriving  barbers  of  the  eqaal  protection  of 
the  hiws,  since  the  classification  is  not  arbi- 
trary. 

(Febmaiy  4,  1908.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty convicting  him  of  keeping  his  place  of 
business  open  on  Sunday,  contrary  to  the 
pravisions  of  the  statute.    Affirmed, 

Statement  by  Hart,  District  Judge: 
Defendant  is  charged  with  the  offense  of 
keepinff  open  a  place  of  business  on  Sunday. 
It  is  alleged  that  he  did  "wilfully  and  un- 
lawfully conduct  and  operate  a  barber  shop 
and  keep  the  same  open,  and  did  then  and 
there  unlawfully  conduct  a  general  barber 
business  therein."  Defendant's  demurrer  to 
the  complaint  was  overruled,  and  he  was 
found  guilty  in  the  justice's  court,  and  also 
in  the  district  court,  and  fined  in  each  court 
the  sum  of  $15. 

From  the  agreed  facts  it  appears  that  de- 
fendant is  a  barber  by  occupation,  and  that 
on  Sundajr,  June  16,  1901,  he  was  in  a  bar- 
ber shop  in  Salt  Lake  City,  Utah,  following 
his   vocation    as   barber;    that   one  J.    'EL 


NoTB. — ^For  work  of  barber  as  work  of  neces- 
sity within  meaning  of  Sunday  law,  see  also,  in 
this  series.  Com.  v.  Waldman  (Pa.)  11  L.  R.  A. 
668,  and  Br  parte  Kennedy  (Tez.  Crim.  App.) 
61  L.  R.  A.  270. 

As  to  constitntlonality  of  statate  prohibiting 
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the  business  of  a  bart>er  on  Sunday,  see  also,  in 
this  series,  People  v.  Bellet  (Mich.)  22  L.  R.  A. 
696;  People  v.  Havnor  (N.  T.)  81  L.  R.  A. 
689 ;  Eden  v.  People  (111.)  82  L.  R.  A.  669 ;  and 
X9  parte  Jentssch  (Cal.)  82  L.  R.  A.  664. 
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Kothwell  (who  was  a  member  of  the  Barbers' 
Union,  which  imion  was  against  Sunday  la- 
bor), the  complaining  witness,  came  into 
said  barber  shop,  entering  by  the  side  door 
of  the  shop,  and  asked  to  be  shaved;  that 
defendant  shaved  the  said  Rothwell,  who 
paid  said  defendant  on  said  day  the  snim  of 
25  cents;  that  said  barber  shop  was  con- 
nected with  the  Albany  hotel,  in  said  city; 
and  that  the  evidence  fails  to  show  that  any- 
one else  was  shaved  by  defendant  on  said 
day.  Defendant's  motion  in  arrest  of  judg- 
ment and  motion  for  new  trial  were  over- 
ruled, and  defendant  appeals  to  this  court, 
contending  that  the  law  under  which  this 
prosecution  was  conducted  (Rev.  Stat.  1898, 
§§  4234,  4235)  is  unconstitutional  and  void 
for  the  following  reasons:  (1)  As  being 
an  undue  restraint  of  personal  liberty,  and 
deprives  a  person  of  life,  liberty,  and  prop- 
erty without  due  process  of  law;  (2)  it 
is  special  legislation,  based  upon  an  arbitra- 
ry classification;  (3)  the  act  complained  of 
was  an  act  of  necessity,  which  is  allowed  to 
be  performed  on  Sunday;  (4)  it  is  not  a 
proper  exercise  of  the  police  power  of  the 
state. 

Section  4234  prohibits,  in  general,  the 
keeping  open  on  Sunday  of  any  place  of  bus- 
iness for  the  purpose  of  transacting  business 
therein,  while  §  4235  excepts  from  the  pre- 
ceding section  hotels,  boarding  houses,  baths, 
restaurants,  taverns,  livery  stables,  or  re- 
tail drug  stores,  for  the  legitimate  business 
of  each,  or  such  manufacturing  establish- 
ments as  are  usually  kept  in  constant  oper- 
ation, 'llie  appellant  does  not  contend  that 
§  4234  would  be  unconstitutional  if  it  stood 
alone,  but  that  it  is  rendered  so  by  the 
exceptions  of  the  section  which  follows. 

Messrs,  Riohard  B.  Shepard  and  Har- 
rison O.  Shepard,  for  appellant: 

The  act  is  an  undue  restraint  of  personal 
liberty,  and  deprives  a  person  of  life,  liberty, 
and  property  without  due  process  of  law. 

Millett  V.  People,  117  111.  294,  57  Am. 
Kep.  869,  7  N.  E.  631. 

A  journeyman  barber,  or  a  proprietor  of 
a  barber  shop,  who  works  to  support  his 
family,  is  denied  the  right  of  laboring  on 
Sunday,  while  the  keeper  of  a  bath  house, 
livery  stable,  tavern,  etc.,  may  work  at 
pleasure. 

Eden  v.  People,  161  111.  296,  32  L.  R.  A. 
6.59,  43  N.  E.  1108;  Ex  parte  Jentzsch,  112 
Cal.  468,  32  L.  R.  A.  664,  44  Pac.  803;  Re 
Jacobs,  98  N.  Y.  116,  50  Am.  Rep.  636;  State 
V.  FredeiHck,  45  Ark.  347,  55  Am.  Rep.  566; 
State  V.  Lorry,  7  Baxt.  95,  32  Am.  Rep.  555; 
Ragio  V.  State,  86  Tenn.  272,  6  S.  W.  401. 

The  law  is  special  or  class  legislation,  for 
the  reason  that  the  state  Constitution  pro 
vides  that  the  laws  of  a  general  nature 
( Sunday  laws)  shall  have  uniform  operation. 

Ex  parte  Jentzsch,  112  Cal.  468,  32  L,  R. 
A.  664,  44  Pac.  803. 

The  act  complained  of  was  an  act  of  ne- 
cessity; and  therefore  the  state  has  no  au- 
thority to  punish  for  such  an  act. 

Edgertofi  v.  State,  67  Ind-  588,  33  Am. 
Rep.  110;  State  v.  Lorry,  7  Baxt.  95,  32  Am. 
60  L.  R.  A. 


Rep.  565;  State  v.  Frederick,  45  Ark.  347, 
55  Am.  Rep.  558;  Tiedeman,  Pol.  Power,  § 
85;  Ooley,  Const.  Lim.  735;  Eden  v.  Peo- 
ple, 161  111.  296,  32  L.  R.  A.  659,  43  N.  E. 
1108;  Taooma  v.  Krech,  15  Wash.  296,  34 
L.  R.  A.  68,  46  Pac.  255 ;  Re  Jacobs,  98  N. 
Y.  115,  50  Am.  Rep.  636;  State  v.  Qranne- 
man,  132  Mo.  326,  33  S.  W.  784. 

Messrs.  M«  A.  Breeden,  Attorney  Gen- 
eral, and  W.  R.  Wliite,  for  respondent: 

The  state  may  regulate  the  use  of  liberty 
and  property,  and  it  may  compel  obedience 
to  restrictions  and  limitations. 

State  V.  Holden,  14  Utah,  71,  sub  nom. 
Holdeti  V.  Eardy,  37  L.  R.  A.  103,  46  Pac. 
756,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup. 
Ct.  Rep.  383. 

"Sunday  laws"  are  declared  constitutional 
by  nearly  all  the  state  courts. 

Cooley,  Const.  Lim.  5th  ed.  p.  725;  Ex 
parte  Ideicman^  9  Cal.  502;  Ex  parte  An- 
drews, 18  Cal.  679;  People  v.  Havnor,  149 
N.  Y.  195,  31  L.  R.  A.  689,  43  N.  E.  541 ; 
People  V.  Bellet,  99  Mich.  151,  22  L.  R.  A. 
696,  57  N.  W.  1094;  Ex  parte  Burke,  59  Cal. 
6;  Bloom  v.  Richards,  2  Ohio  St.  387;  Mc- 
Oatrick  v.  Wason,  4  Ohio  St.  566;  State  v. 
Bott,  31  La.  Ann.  663,  33  Am.  Rep.  224; 
Specht  V.  Com,  8  Pa.  312,  49  Am.  Dec.  518; 
Voglesoug  v.  State,  9  Ind.  112;  Shover  v. 
State,  10  Ark.  259;  Warner  v.  Smith,  8 
Conn.  14;  Com,  v.  Has,  122  Mass.  40;  Bohl 
v.  State,  3  Tex.  App.  683;  Lindenmuller  v. 
People,  33  Barb.  548 ;  Liberman  v.  State,  26 
Neb.  464,  42  N.  W.  419;  State  v.  Potoell,  58 
Ohio  St.  324,  41  L.  R.  A.  854,  60  N.  E.  900; 
Slate  V.  Nesbit,  8  Kan.  App.  104,  54  Pac. 
326;  State  v.  Petit,  1^  Minn.  376,  77  N.  W. 
225;  Judcfind  v.  State,  78  Md.  510,  22  L. 
R.  A.  721,  28  Atl.  405;  State  v.  Hogreiver, 
152  Ind.  652,  45  L.  R.  A.  504,  53  N.  E.  921 ; 
Ex  parte  Kennedy  (Tex.  Crim.  App.)  51  L. 
R.  A.  270,  68  S.  W.  129. 

Exceptions  in  a  general  law  prohibiting 
work  or  business  on  Sundays  do  not  ren- 
der the  law  objectionable  or  unconstitu- 
tional because  of  class  legislation. 

24  Am.  &  Eng.  Enc.  Law,  pp.  641,  647; 
People  v.  Havnor,  149  N.  Y.  195,  31  L.  R. 
A.  689,  43  N.  E.  541;  People  v.  Bellet,  99 
Mich.  151,  22  L.  R.  A.  696,  57  N.  W.  1094; 
Com,  V.  Waldman,  140  Pa.  89,  irL.  R.  A. 
563,  21  Atl.  248;  State  v.  Petit,  74  Minn. 
370,  77  N.  W.  225;  Phillips  v.  Innes,  4 
Clark  &  F.  234;  Ex  parte  Kennedy  (Tex. 
Crim.  App.)  51  L.  R.  A.  270,  58  S.  W.  129; 
Liberman  v.  State,  26  Neb.  464,  42  N.  W. 
419;  Ex  parte  Knser,  60  Cal.  177;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357;  ;8foon  Hing  v.  Crotcley, 
113  U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730. 

The  work  of  a  barber  is  not  a  necessity. 

State  v.  Frederick,  45  Ark.  347,  55  Am. 
Rep.  555;  Com.  v.  Waldman,  140  Pa.  89,  11 
L.  R.  A;  563,  21  Atl.  248;  State  v.  Petit,  74 
Minn.  376,  77  N.  W.  225 ;  Ex  parte  Kennedy, 
(Tex.  Crim.  App.)  51  L.  R.  A.  270,  58  S. 
W.  129;  Com.  v.  Dextra,  143  Mass.  28,  8 
N.  E.  756;  Ungericht  v.  State,  119  Ind.  379, 
21  N.  E.  1082:  Com.  v.  Jacobus,  Legal  Gaa. 
Rep.  491;  15  Cent.  L.  J.  145;  Com,  v.  Wil- 
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liama,  1  Pearson  (Pa.)  61;  Petit  y.  M%nn&' 
80ia,  177  U.  S.  164«  44  L.  ed.  716,  20  Sup. 
Ct.  Rep.  666. 

Hart,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

General  laws  prohibiting  the  transaction 
of  business  on  the  first  day  of  the  wedc, 
commonly  called  Sunday,  are  so  uniformly 
upheld  by  the  courts  as  a  legitimate  exer- 
cise of  the  police  power  of  the  state  that  it 
is  unnecessary  to  cite  or  discuss  authority 
in  support  thereof.  It  is  only  upon  special 
statutes,  or  special  exceptions  to  general  so- 
called  Sunday  laws,  that  the  constitutional- 
ity of  such  enactments  is  seriously  called  in 
question.    24  Am.  &  Eng.  Enc.  Law,  p.  530. 

In  Gooley,  Const.  lim.  734,  the  author 
says  on  Sunday  laws :  "There  can  no  longer 
be  any  question,  if  there  ever  was,  that  such 
laws  may  be  supported  as  regulations  of  po- 
lice." The  dissenting  opinion  of  Jud^  Field 
in  Ex  parte  Nevoman,  9  Cal.  618,  wmch  aft- 
erwards became  the  opinion  of  the  court 
{Ex  parte  Andrews,  18  Cal.  678;  Ex  parte 
Burke,  59  Cal.  6,  43  Am.  Hep.  231;  and  Ex 
parte  Koser,  60  Cal.  177),  and  which  has 
been  extensively  quoted  and  followed  by  oth- 
er courts,  clearly  and  forcibly  explains  the 
grounds-  upon  which  such  laws  safely  rest. 
At  page  520  of  his  opinion,  in  defense  of  a 
Sunday  law,  it  is  said:  "In  its  enactment 
the  legislature  has  given  the  sanction  of  law 
to  a  rule  of  condud>  which  the  entire  civil- 
ized world  recognizes  as  essential  to  the 
physical  and  moral  well-being  of  society. 
Upon  no  subject  is  there  such  a  concurrence 
of  opinion,  among  philosophers,  moralists, 
and  statesmen  of  all  nations,  as  on  the  ne- 
cessity of  periodical  cessations  from  labor. 
One  day  in  seven  is  the  rule,  founded  in  ex- 
perience and  sustained  by  science.  There 
is  no  nation,  possessing  any  degree  of  civil- 
ization, where  the  rule  is  not  observed,  eith- 
er from  the  sanctions  of  the  law  or  the  sanc- 
tions of  reli^on.  This  fact  has  not  escaped 
the  observation  of  men  of  science,  and  dis- 
tinguished philosophers  have  not  hesitated 
to  pronounce  the  rule  founded  upon  a  law  of 
our  race."  And  again :  "Labor  is  in  a  great 
degree  dependent  upon  capital,  and,  unless 
the  exercise  of  the  power  which  capital  af- 
fords is  restrained,  those  who  are  obliged 
to  labor  will  not  possess  the  freedom  for 
rest  which  they  would  otherwise  exercise. 
.  .  .  The  law  steps  in  to  restrain  the 
power  of  capital.  Its  object  is  not  to  pro- 
tect those  who  can  rest  at  their  pleasure, 
but  to  afford  rest  to  those  who  need  it,  and 
who,  from  the  conditions  of  society,  could 
not  otherwise  obtain  it.  Its  aim  is  to  pre- 
vent the  physical  and  moral  debility  which 
springs  from  uninterrupted  labor,  and  in 
this  aspect  it  is  a  beneficent  and  merciful 
law."  The  same  authority  quotes  with  ap- 
proval the  following  from  the  supreme  court 
of  Pennsylvania  {Specht  v.  Com.  8  Pa.  312, 
49  Am.  Dec.  518) :  "All  agree  that  to  the 
well-being  of  society  periods  of  rest  are  ab- 
solutely necessary.  To  be  productive  of  the 
required  advantage,  these  periods  must  recur 
nt  stated  intervals,  so  that  the  mass  of 
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which  the  conununity  is  composed  may  en- 
joy a  respite  from  labor  at  the  same  time. 
They  may  be  established  by  conunon  consent, 
or,  as  is  conceded,  the  legislative  power  of 
the  state  may,  without  impropriety,  inter- 
fere to  fix  the  time  of  their  stated  return, 
and  enforce  obedience  to  the  direction.  When 
this  happens  some  one  day  must  be  sheeted, 
and  it  has  been  said  the  round  of  the  we^ 
presents  none  which,  being  preferred,  might 
not  be  regarded  as  favoring  some  one  of  the 
numerous  religious  sects  into  which  man- 
kind are  divided.  In  a  Christian  commu- 
nity, where  a  very  large  majority  of  the  peo- 
ple celebrate  the  first  day  of  the  week  eus 
their  chosen  period  of  rest  from  labor,  it 
is  not  surprising  that  that  day  should  have 
received  the  le^slative  sanction.  ...  It 
is  still,  essentially,  but  a  civil  regulation, 
made  for  the  government  of  man  as  a  mem- 
ber of  society." 

The  necessity  for  Sunday  laws  is  stated 
by  Mr.  Tiedeman  as  follows:  "If  the  law 
did  not  interfere,  the  feverish,  intense  de- 
sire to  acquire  wealth,  so  thoroughly  a  char- 
acteristic of  the  American  nation,  .  .  . 
would  ultimately  prevent,  not  only  the  wage- 
earner,  but  likewise  the  capitalists  and  em- 
ployers themselves,  from  yielding  to  the 
warnings  of  nature,  and  obeying  the  instinct 
of  self-preservation,  by  resting  periodically 
from  labor,  even  if  the  mad  pursuit  of  wealth 
should  not  warp  their  judgment  and  destroy 
this  instinct.  Remove  the  prohibition  of 
law,  and  this  wholesome  sanitary  regulation 
would  cease  to  be  observed."  Tiedeman,  Pol. 
Power,  181. 

It  is  tnue  there  are  some  cases  holding  un- 
constitutional, for  various  reasons,  special 
Sunday  laws  directed  against  some  particu- 
lar vocation,  such  as  barbering;  but  the  de- 
cisions upon  such  statutes  are  not  uniform. 
For  instance,  California,  while  strongly  up- 
holding a  general  law  prohibiting  the  trans- 
action of  general  business  on  Sunday  {Ex 
parte  Andrews,  18  Cal.  678 ;  Ex  parte  Burke, 
59  Cal.  6,  43  Am.  Rep.  231 ;  and  Ex  parte 
Koser,  60  Cal.  177),  has  held  unconstitu- 
tional a  law  directed  against  the  open  bar- 
ber shop  on  Sunday.  Ex  parte  Jentzsch,  112 
Cal.  468,  32  L.  R.  A.  664,  44  Pac.  803.  This 
case  is  also  followed  in  Tacoma  v.  Krech,  15 
Wash.  296,  34  L.  R.  A.  68,  46  Pac.  255,  in- 
volving the  validity  of  an  ordinance  of  the 
plaintiff  city  prohibiting  barbering  on  Sun- 
day "while  other  laboring  people  in  differ- 
ent characters  of  employment  are  allowed 
to  prosecute  their  work." 

Illinois  and  Missouri  have  each  held  a  spe- 
cial law  against  Sunday  barbering  to  be  un- 
constitutional, there  bsing  at  the  time  in 
Illinois  a  general  law  making  unlawful 
"whoever  disturbs  the  peace  and  good  or- 
der of  society  by  labor  (works  of  necessity 
and  charity  excepted),"  and  in  Missouri  a 
general  law  broad  enough  to  include  barber- 
ing, and  also  a  constitutional  provision  en- 
acting that  "where  a  general  law  can  be 
made  applicable  no  local  or  special  law  shall 
be  enacted."  Eden  v.  People,  161  Dl.  296, 
32  L.  R.  A.  659,  43  N.  E.  1108;  State  v. 
Granneman,  132  Mo.  326,  33  S.  W.  784.    It 
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may  be  noted  in  this  connection  that  Illi- 
noia  has  held  invalid  a  statute  enacting  that 
Jio  female  shall  be  employed  in  any  factory 
or  workshop  more  than  eight  hours  in  any 
one  day,  or  forty-eight  hours  in  any  one 
week  {Ritchie  y.  People,  155  111.  101,  29  L. 
R.  A.  79,  40  N.  £.  454),  in  marked  contrast 
to  the  decision  of  this  court  in  sustaining  an 
'eight-hour  law  {State  v.  Holden,  14  Utah, 
71,  euh  nom.  Holden  v.  Hardy,  37  L.  R.  A. 
103,  46  Pac.  756,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383).  Again>  the 
general  Sunday  law  of  Illinois,  above  re- 
ferred to,  was  so  construed  as  to  permit  oth- 
'er  business  of  a  general  nature  to  be  trans- 
acted on  the  Sabbath.  And  so  it  was  forci- 
bly argued  in  the  Eden  Case  that  "if  the 
merchant,  the  grocer,  the  butcher,  the  drug- 
gist, and  .  .  .  other  trades  and  callings, 
are  allowed  to  oi>en  their  places  of  business 
and  carry  on  their  respective  vocations  dur- 
ing seven  days  of  the  week,  upon  what  prin- 
<;iple  can  it  be  held  that  a  person  who  may 
be  engaged  in  the  business  of  barbering  may 
not  do  the  same  thing?"  The  case  of  Ra^io 
v.  State,  86  Tenn.  272,  6  S.  W.  401,  cited 
bj  appellant,  cannot  be  considered  as  lending 
much  support  to  this  contention,  as  the  law 
passed  upon  in  that  case  was  so  framed  as 
to  permit  a  hotel  keeper,  or  anyone  else  ex- 
cept a  barber,  to  keep  open  a  bathroom  on 
Sunday.  Besides,  the  act  legislated  upon 
two  subjects,  contrary  to  the  state  Constitu- 
tion. 

But  special  laws  directed  exclusively 
against  Sunday  barberinff  and  other  voca- 
tions, and  other  Sunday  laws  with  broader 
exceptions  than  in  our  own  statute,  have 
been  strongly  upheld  by  the  greater  number 
of  the  states  and  by  the  Supreme  Court  of 
the  United  States.  Thus,  the  case  of  Peo- 
ple V.  Havnor,  149  N.  Y.  195,  31  L.  R.  A. 
689,  43  N.  E.  541,  goes  to  the  extreme  of 
sustaining  a  law  against  Sunday  barbering, 
with  an  exception  in  favor  of  barbering  in 
the  city  of  New  York  and  the  village  of  Sar- 
atoga Springs  until  the  hour  of  1  o'clock  on 
Sunday  afternoon.  The  decision  collects 
many  cases  upholding  laws  which  to  some 
extent  interfere  with  property  and  liberty, 
and  the  limitation  is  held  to  be  "that  the 
real  object  of  the  statute  must  appear  upon 
inspection  to  have  a  reasonable  connection 
with  the  welfare  of  the  public,"  and  the  con- 
clusion is  reached  that,  "when  thus  exer- 
cised, even  if  the  effect  is  to  interfere  to 
some  extent  with  the  use  of  property  or  the 
prosecution  of  a  lawful  pursuit,  it  is  not 
regarded  as  an  appropriation  of  property  or 
an  encroachment  upon  liberty,  because  the 
preservation  of  order  and  the  promotion  of 
the  general  welfare,  so  essential  to  organ- 
ized society,  of  necessity  involve  some  sac- 
riftce  of  natural  rights."  In  the  same  case  it 
is  said:  "According  to  the  common  judg- 
ment of  civilized  men,  public  economy  re- 
quires, for  sanitary  reasons,  a  day  of  gen- 
eral rest  from  labor,  and  the  day  naturally 
selected  is  that  regarded  as  sacred  by  the 
greatest  number  of  citizens,  as  this  causes 
the  least  inconvenience  through  interference 
with  business." 
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Michigan  also  holds  valid  a  special  law 
against  Sunday  barbering,  with  an  exception 
in  favor  of  those  who  observe  the  seventh 
day  of  the  week  as  a  day  of  rest.  People  v. 
Btllet,  99  Mich.  151,  22  L.  R.  A.  696,  57 
N.  W.  1094. 

The  ordinance  approved  in  Liherman  v. 
State,  26  Neb.  464,  42  N.  W.  419,  excepts 
many  more  vocations  from  the  general  pro- 
hibition of  Sunday  labor  than  does  our  Utah 
statute.  Bathrooms,  under  that  ordinance, 
may  be  kept  open  on  Sunday  until  12  o'clock 
noon. 

That  Sunday  labor  is  constitutionally 
punishable  under  general  and  special  Sun- 
day laws,  see  State  v.  Nesbit,  8  Kan.  App. 
104,  54  Pac.  320;  Com.  v.  Dextra,  143  Mass. 
28,  8  N.  E.  756;  Com,  v.  Waldman,  140  Pa. 
39,  11  L.  R.  A.  563,  21  Atl.  248;  State  v. 
Frederick,  45  Ark.  347,  55  Am.  Rep.  555; 
Brever  v.  StaU,  102  Tenn.  103,  50  S.  W.  769. 

The  Minnesota  statute  prohibits  on  Sunday 
all  labor  except  works  of  necessity  or  char- 
ity, and  declares  that  keeping  open  a  bar- 
ber shop  shall  not  be  deemed  a  work  of  ne- 
cessity or  charity.  The  law  is  held  to  be 
constitutional  in  the  case  of  State  v.  Petit, 
74  Minn.  376,  77  N.  W.  225,  confirmed  in 
177  U.  S.  164,  44  L.  ed.  716,  20  Sup.  Ct. 
Rep.  666.  In  the  latter  case  the  Supreme 
Court  of  the  United  States  quoted  with  ap- 
proval the  following  language  from  the  Min- 
nesota decision:  "Courts  will  take  judicial 
notice  of  the  fact  that,  in  view  of  the  cus- 
tom to  keep  barbers'  shops  open  in  the  even- 
ing as  well  as  in  the  day,  the  employees  in 
them  work  more,  and  during  later  hours, 
than  those  engaged  in  most  other  occupa- 
tions, and  that  this  is  especially  true  on  Sat- 
urday afternoons  and  evenings;  also  that, 
owing  to  the  habit  of  so  many  men  to  postpone 
getting  shaved  until  Sunday,  if  such  sliops 
were  permitted  to  be  kept  open  on  Sunday 
the  employees  would  ordinarily  be  deprived 
of  rest  during  half  that  day.  In  view  of  all 
these  facts,  we  cannot  say  that  the  legisla- 
ture has  exceeded  the  limits  of  its  legisla- 
tive police  power  in  declaring  that,  as  a  mat- 
ter of  law,  keeping  barbers'  shops  open  on 
Sunday  is  not  a  work  of  necessity  or  char- 
ity, while  as  to  all  other  kinds  of  labor  they 
have  left  that  question  to  be  determined  as 
one  of  fact." 

In  State  v.  Powell,  58  Ohio  St.  324,  41 
L.  R.  A.  854,  50  N.  E.  900,  the  court,  in  up- 
holding a  Sunday  law  as  against  baseball 
playing,  remarked:  "Liberty,  as  understood 
in  this  country,  is  not  license,  but  liberty 
regulated  by  law.  The  personal  liberty  of 
every  man  is  subject  to  such  reasonable  reg- 
ulations as  in  the  wisdom  of  the  legislature 
are  regarded  as  necessary  to  promote,  not 
only  the  peace  and  good  order  of  society,  but 
its 'well-being." 

Likewise,  in  Barbier  v.  Connolly,  113  U. 
S.  27,  28  L.  ed.  923,  5  Sup.  Ct  Rep.  357,  in- 
volving the  validity  of  an  ordinance  of  San 
Francisco  prohibiting  the  carrying  on  of 
public  laundries  and  washhouses  within  cer- 
tain prescribed  limits  of  that  city,  Judge 
Field,  for  the  court,  said :  "  But  neither  the 
amendment  [14th],  broad  and  comprehensive 
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as  it  is, — nor  any  other  amendment,  was  de- 
signed to  interfere  with  the  power  of  the 
state,  sometimes  termed  its  police  power,  to 
prescribe  regulations  to  promote  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  in- 
crease the  industries  of  the  state,  develop  its 
resources,  and  add  to  its  wealth  and  prosper- 
ity. .  .  .  Class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is 
prohibited;  but  legislation  which,  in  carry- 
ing out  a  public  purpose,  is  limited  in  its 
application,  if  witnin  the  sphere  of  its  op- 
eration it  affects  alike  all  persons  similar- 
ly situated,  is  not  within  the  amendment." 

And  in  8oon  Hing  v.  Crowley,  113  U.  S. 
703,  28  L.  ed.  1146,  6  Sup.  Ct.  Rep.  730,  in- 
voh^ng  a  similar  ordinance,  the  same  judse 
said,  in  addition  to  the  language  quoted  m 
Htate  V.  Uolden,  14  Utah,  71,  auh  nom,  Hol- 
den  y.  Hardy,  37  L.  R.  A.  103,  46  Pac.  766: 
''All  sorts  of  restrictions  are  imposed  upon 
the  actions  of  men,  notwithstanding  the  lib- 
erty which  is  guaranteed  to  each.  It  is 
liberty  regulated  by  just  and  impartial 
laws.  .  .  .  How  many  hours  shall  con- 
stitute a  day's  work  in  the  absence  of  con- 
tract, at  what  time  shops  in  our  cities  shall 
close  at  night,  are  constant  subjects  of  leg- 
islation. Laws  setting  aside  Sunday  as  a 
day  of  rest  are  upheld,  not  from  any  right 
of  the  government  to  legislate  for  the  promo- 
tion of  religions  observances,  but  from  its 
right  to  protect  all  persons  from  the  physi- 
cflJ  and  moral  debasement  which  comes  from 
uninterrupted  labor." 

Many  other  authorities  bearing  on  the 
questions  raised  in  the  case  at  bar  are  cited 
and  reviewed  in  the  decisions  herein  referred 
to.  In  view  of  the  consideration  and  discus- 
sion of  similar  questions  in  State  v.  Holden, 
14  Utah,  71,  auh  nom.  Holden  v.  Hardy, 
37  L.  R.  A.  103,  46  Pac.  756,  we  do  not  deem 
it  necessary  to  more  particularly  consider 
the  objections  of  appellant  that  the  law  in 
question  is  an  undue  restraint  of  personal 
liberty,  and  deprives  a  person  of  liberty,  life, 
or  property  without  due  process  of  law,  or 
that  the  same  is  not  a  proper  exercise  of  the 
police  power  of  the  state.  Upon  the  author- 
ity of  that  opinion,  and  of  the  cases  there- 
in and  herein  referred  to,  we  are  prepared 


to  hold  that  said  sections  of  our  Code,  taken 
together,  are  not  unconstitutional  upon  the 
foregoing  grounds,  nor  for  any  other  reason 
assigned. 

Whether  the  question  be  considered  one  of 
law  or  a  conclusion  of  fact,  we  are  of  opin- 
ion that  the  act  complained  of  was  not  an 
act  of  necessity.  While  shaving  may  be  re- 
garded  as  an  act  of  personal  cleanliness,  de- 
sirable to  be  performed  upon  the  first  day^ 
as  well  as  upon  other  days  of  the  week,  still 
the  statute  does  not  prohibit  a  man  from 
shaving  himself  or  from  being  shaved  by  his- 
aervant  or  valet.  The  statute  is  directed 
simply  against  the  keeping  open  of  a  shop 
or  place  of  business  for  the  purpose  of  trans- 
acting business  therein  upon  Sunday. 

Neither  can  the  court  say  that  the  classi- 
fication of  the  statute  is  arbitrary.  The  ex- 
ception  permitting  baths  to  be  kept  open  on 
Sunday  approaches  nearest  to  the  act  here 
complained  of;  but  the  court  is  unable  to- 
ssy that  there  is  such  similarity  between 
keeping  open  a  bathhouse  and  a  barber  shop* 
that  it  was  not  within  the  province  of  the 
legislature  to  make  a  distinction  between 
the  two.  Upon  refiection,  many  points  of 
difi'erence  in  the  manner  in  which  each  ia 
conducted  in  this  community  are  readily^ 
suggested.  The  court  may  not  rightly  as- 
sert a  wisdom  it  would  deny  to  the  co-ordi- 
nate branch  of  government  (the  l^sla- 
ture),  and  interfere  with  the  discretion  of 
that  department  of  government.  All  pre- 
sumptions are  in  favor  of  the  validity  of  a 
statute,  and,  unless  the  courts  can  clearljr 
say  that  the  legislature  has  erred,  the  act 
should  stand,  and  the  prerogatives  of  the 
legislature  not  be  encroached  upon.  Courts 
may  interpret,  construe,  declare,  and  apply 
the  law,  but  may  not  usurp  the  functions  of 
the  lawmaking  power  by  assuming  to  inter- 
fere with  or  control  the  legislative  discre- 
tion. We  cannot  say  that  the  law  in  ques- 
tion is  not  adapted  in  a  reasonable  degree 
to  promote  the  health,  comfort,  safety,  or 
well-being  of  society. 

It  i8  tlierefore  ordered  that  the  judgment 
of  ihe  lower  court  he  affirmed, 

Baskin,  Ch.  J.,  and  Bartob,  J.,  concur. 
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1.     Tlie  pnbltcatlon,  after  due  InTesti- 
Sation   by    a.   railroad    oompany,    that 


Note. — For  other  cases  In  this  series  as  to 
privileged  character  of  statements  by  employer 
In  regard  to  discharged  employee,  see  Missouri 
P.  R.  Co.  V.  Richmond  (Tex.)  4  L.  R.  A.  280 ; 
Fresh  v.  Cutter  (Md.)  10  L.  R.  A.  67. 
00  L.  R.  A. 


the  reason  for  discharging  an  employee  was- 
that  he  had  made  statements  which  had  been 
proved  to  be  untrue,  to  the  effect  that  one  of- 
ficer of  the  company  had  cast  reflections  apon 
the  female  ancestry  of  another  oflicer,  is- 
privileged,  and  will  not  sustain  an  action  for 
libel  unless  it  was  Inspired  by  malice. 

2.  The  burden  of  proving:  tbe  fact  la 
upon  one  allefflnff  tbat  aBotber 
availed  blmaelf  of  tbe  opportunity 
to  publish  a  communication  of  a  privileged 
class,  not  to  protect  his  interests,  but  to 
gratify  ill-will  against  plaintiff. 

8.  Tbe  presumption  tbnt  a  publication 
of  tbe  reason  of  tbe  dlscbnrve  of  an 
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emploree    fv««    made    in    «ood    faltM 

must  prevail,  where  It  was  made  after  Investi- 
gation, and  embodied  the  result  of  the  In- 
quiry in  accordance  with  the  weight  of  evi- 
dence. If  clothed  in  temperate  and  decorous 
language,  and  there  is  no  extrinsic  fact  or 
circumstance  having  a  tendency  to  show  mal- 
Ice. 

(November  20,  1902.) 

ERROR  to  the  Circuit  Court  for  Pulaski 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a  li- 
bel.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wyaor  A  Gardner  and  D.  S. 
Pollook,  for  plaintiff  in  error: 

The  publication  in  connection  with  the 
facts  and  circumstances  shows  actual  mal- 
ice. Proceedings  against  Brown  were  all  ex 
parte,  and  it  was  absolutely,  unqualifiedly, 
and  intentionally  false  to  say  what  he  had 
said  had  been  proved  untrue. 

It  waa  error  for  the  circuit  court  of  Pu- 
laski county  to  hold  that  the  said  publica- 
tion, under  the  facts  and  circumstances  of 
this  case,  was  privileged. 

Chaffin  v.  Lynch,  83  Va,  116,  1  S.  E.  803; 
WiUon  V.  Collins,  5  Car.  &  P.  373;  Odgers, 
Libel  &  Slander,  225,  245,  280;  Sullivan  v. 
Strut han-Hut ton-Evans  Oommisaion  Co,  152 
Mo.  268,  47  L.  R.  A.  859,  53  S.  W.  912. 

The  publication  is  not  protected,  though 
the  defendant  may  have  honestly  believed 
that  in  all  he  did  he  was  discharging  his 
duty.  The  occasion  is  to  be  judged,  not  in 
accordance  with  what  may  be  the  honest 
notions  as  to  duty  of  the  defendant  in  the 
premises,  but  upon  all  the  surrounding  cir- 
cumstances. 

Chaffin  v.  Lifnch,  84  Va.  890,  6  S.  E.  474. 

The  publication,  if  it  had  been  made  by 
Henretta,  in  an  action  brought  against  him 
for  libel,  could  have  bene  held  to  be  a  privi- 
leged publication  made  in  self-defense  if 
made  bona  fide  and  without  malice,  and  he 
would  have  had  the  right  to  have  claimed 
the  privilege;  but  the  Norfolk  &  Western 
Railway  Company,  not  having  been  assailed 
in  its  good  name,  and  not  being  the  guardian 
of  the  good  name  of  its  employees,  cannot  be 
allowed  in  law  to  claim  that  the  publication 
made  by  it  in  this  case  was  privileged. 

Brayton  v.  Cleveland  Special  Police  Co, 
63  Ohio  St.  83,  52  L.  R.  A.  525,  57  N.  E. 
1085. 

The  question  whether  the  occasion  was 
used  in  a  privileged  way, — that  is  to  say, 
that  it  was  used  bona  fide  and  without  mal- 
ice,— ^was  properly  left  to  the  consideration 
of  the  jury.  After  the  jury  had  found 
against  the  defendant  Upon  this  issue,  and 
brought  in  its  verdict  in  favor  of  plaintiff, 
it  was  error  for  the  court  to  sustain  the  de- 
murrer of  defendant  to  the  evidence. 

Trout  V.  Virginia  d  T,  R,  Co,  23  Gratt. 
638 ;  Simons  v.  Southern  R,  Co,  96  Va.  152, 
31  S.  E.  7;  4  Minor,  Inst.  1st  part,  749. 

The  occasion,  the  publication  itself,  and 
the  surrounding  circumstances  were  all  in 
evidence  before  the  jury,  and  they  could  and 
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did  determine  therefrom  that  there  was  ex- 
press malice,  either  from  the  extrinsic  cir- 
cumstances, or  from  the  language  of  the  li- 
bel itself,  or  from  both;  and  it  was  error  to 
set  the  verdict  so  found  aside. 

Dillard  v.  Collins,  25  Gratt.  351;  White 
V.  ISlicholls,  3  How.  266,  11  L.  ed.  591;  Ba- 
con V,  Michigan  C,  B.  Co.  66  Mich.  166,  33 
N.  W.  181;  Behee  v.  MiasouH  P,  B,  Co,  71 
Tex.  424,  9  S.  W.  449;  Sullivan  v.  Strathan- 
Hutton-Evans  Commission  Co,  152  Mo.  268, 
47  L.  R.  A.  859,  53  S.  W.  912. 

A  corporation  is  liable  for  a  libel  pub- 
lished by  its  authority,  although  the  corpo- 
ration, as  distinct  from  its  members,  cannot 
be  guilty  of  malice  in  the  ordinary  sense  of 
the  word. 

13  Am.  &  Eng.  Enc.  Law,  p.  448;  Btruoe 
V.  Reed,  104  Pa.  408,  49  Am.  Rep.  586; 
Payne  v.  Western  &  A,  R.  Co.  13  Lea,  507, 
49  Am.  Rep.  666;  Townshend,  Slander  &  Li- 
bel, §  205. 

A  corporation  is  liable  when  the  publica- 
tion of  libelous  matter  is  caused  by  an 
agent  within  the  scope  of  his  authority. 

Philadelphia,  W,  &  B,  R,  Co,  v.  Quigleyy 
21  How.  202,  16  L.  ed.  73;  Van  Aemam  v. 
Bleistein,  102  N.  Y.  365,  7  N.  E.  537 ;  Howe 
Mach.  Co.  V.  Souder,  58  Ga.  64. 

A  railroad  company  may  be  held  liable  for 
a  libel  of  its  division  agent  in  reporting 
causes  of  discharge  of  employees  to  other 
agents. 

Bacon  v.  Michigan  C,  R.  Co,  66  Mich.  166,. 
33  N.  VV.  181 ;  Nance  v.  Falls  City,  16  Neb. 
85,  20  N.  W.  109;  Fogg  v.  Boston  d  L.  R. 
Corp.  148  Mass.  513,  20  N.  E.  109. 

If  the  defendant,  the  railway  company,, 
can  claim  that  publishing  Brown,  the  plain- 
tiff in  this  suit,  as  a  proved  liar,  on  account 
of  giving  the  statement,  is  a  privileged  com- 
munication, then  the  defendant  railway 
company  would  necessarily  have  to  be  plain- 
tiff in  a  suit  against  Brown  for  making  the 
statements.  It  is  manifestly  impossible  for 
the  defendant  railway  company  to  have  such 
an  interest  therein  as  woidd  or  could  main- 
tain an  action  against  Brown  for  such  state- 
ment. 

Brayton  v.  Cleveland  Special  Police  Co. 
63  Ohio  St.  83,  52  L.  R.  A.  525,  57  N.  E. 
1085. 

The  publication  not  being  privileged,  the 
question  of  proof  of  malice  does  not  enter 
into  the  case  at  bar. 

Dillard  v.  Collins,  25  Gratt.  350. 

There  was  proof  of  actual  malice. 

Bacon  v.  Michigan  G.  R,  Go,  65  Mich.  224,. 
54  Am.  Rep.  372,  21  N.  W.  324,  66  Mich. 
IOC,  33  X.  W.  181 ;  Holt  v.  Parsons,  23  Tex. 
0,  76  Am.  Dec.  49 ;  Behee  v.  Missouri  P,  R. 
Co.  71  Tex.  424,  9  S.  W.  449. 

Messrs.  Joaepli  I.  Doran  and  Aroher 
A.  Pblegar,  for  defendant  in  error: 

Tlie  posting  of  a  notice  of  the  discharge 
of  a  fireman  (without  even  giving  hia 
name),  and  of  the  cause  thereof,  under  the 
direction  of  an  officer  of  the  company  in 
yardmaster's  and  telegraph  offices,  which 
were  solely  for  the  business  of  the  company, 
and  not  for  the  public,  was  an  act  of  privi- 
lege, and,  if  done  bona  fide,  was  not  libel- 
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ous,  even  if  the  cause  of  discharge  was  not 
truly  stated. 

Chaffiu  V.  Lynch,  84  Va.  884,  6  S.  E.  474; 
Strode  v.  Clement,  90  Va.  563,  19  S.  E.  177 ; 
Rcusck  V.  Roanoke  Cold  Storage  Co,  91  Va. 
534,  22  S.  £.  358. 

IHiblications  by  an  employer  to  his  em- 
ployees of  the  cause  of  discharge  of  an  em- 
ployee are  privileged,  if  made  without  mal- 
ice. 

Tench  v.  Great  Western  R,  Co.  33  U.  C.  Q. 
B.  8. 

Malice  will  not  be  inferred  from  the  pub- 
lication ;  but  express  malice  must  be  proved. 

Dillard  v.  Collins,  26  Gratt.  361 ;  ChaHin 
v.  Lynch,  83  Va.  118,  1  S.  E.  803,  84  Va. 
886,  6  S.  E.  474;  Reusch  v.  Roa/noke  Cold 
Stomge  Co.  91  Va.  535,  22  S.  E.  358;  Mis- 
souri, P.  R.  Co.  V.  Richmond,  73  Tex.  568,  4 
L.  R.  A.  280,  11  S.  W.  655;  Hunt  v.  Great 
Northern  R.  Co.  [1891]  2  Q.  B.  189. 

If  the  right  to  publish  the  cause  of  dis- 
charge exists,  the  occasion  is  privileged,  and 
the  question  is  not  whether  the  language 
used  was  true,  or  whether  there  was  rea- 
sonable ground  to  believe  it  to  be  true,  but 
whether,  in  point  of  fact,  the  defendant  hon- 
estly believed  it  to  be  true,  and  published  it 
without  actual  malice. 

Chaffin  v.  Lynch,  83  Va.  106,  1  S.  E.  803, 
84  Va.  886,  6  S.  E.  474 ;  Reusch  v.  Roanoke 
Cold  Storage  Co.  91  Va.  535,  22  6.  E.  358. 

The  bulletin  was  privileged,  and  the  priv- 
ilege was  not  exceeded.  Neither  compensa- 
tory nor  punitive  damages  could  be  recov- 
ered. 

Hundley  v.  Louisville  d  N.  R.  Co.  105  Ky. 
162,  48  S.  W.  429;  Somerville  v.  Hawkins, 
10  C.  B.  581 ;  Harris  v.  Thompson,  13  C.  B. 
333;  Taylor  v.  Hawkins,  16  Q.  B.  308. 

Keitli,  P.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error,  Brown,  had  been  a  fire- 
man in  the  employment  of  the  Norfolk  & 
Western  Railway  Company  for  several 
years,  and  was  well  esteemed.  In  July, 
1808,  he  was  directed  to  take  an  engine  from 
Radford  to  Bluefield,  to  be  used  in  drawing 
an  excursion  train.  This  engine  had  been 
standing  in  the  roundhouse  at  Radford  with- 
out protection,  and  was  in  a  rusty  and  filthy 
condition.  Brown  endeavored,  as  he  states, 
to  clean  it  by  the  use  of  oil  and  waste  cot- 
ton, but  was  unable  to  do  so.  When  the  en- 
gine arrived  at  Roanoke,  its  condition  was 
reported  to  Henretta,  the  road  foreman  of 
engines,  who  summoned  Brown  before  him. 
Brown  reported  to  Henretta  in  obedience  to 
the  summons,  and  stated  to  him  that  he  had 
done  his  best  with  the  means  at  his  dis- 
])osal,  and  thereupon,  as  Brown  alleges,  Hen- 
retta used  the  following  language:  **New- 
man  (meaning  S.  D.  Newman,  a  master  me- 
chanic in  the  employment  of  the  railway 
company),  the  damn  son  of  a  bitch,  is  the 
cause  of  all  this  trouble.  He  ought  to  have 
Iiad  that  engine  jacket  lyed  off," — ^meaning 
that  he  ought  to  have  had  it  washed  with 
lye,  in  order  to  remove  the  rust  and  filth. 
Brown  repeated  the  remark  which  Henretta 
was  alleged  to  have  made  in  the  presence  of 
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several  other  employees  of  the  railway  com- 
pany, and  it  was  finally  conununicated  to 
Newman.  Thereupon  Newman  called  upon 
Brown  with  reference  to  it,  and  Brown  gave 
him  a  written  statement  of  the  occurrence 
as  above  narrated.  When  Newman,  shortly 
thereafter,  met  Henretta,  he  a^ed  him 
about  this  statement,  and  Henretta  denied 
it,  and  asked  him  to  get  a  written  statement 
from  Brown,  and  send  it  to  him,  which  was 
done.  Henretta  also  got  a  statement  from 
Dickerson,  who  was  present  at  the  inter- 
view between  Brown  and  himself,  and  then 
wrote  to  Pearce,  division  master  mechanic, 
the  following  letter: 

"The  attached  papers  are  self-explaining. 
I  have  only  to  state  that  Fireman  H.  M. 
Brown  has  told  a  deliberaie  lie.  Mr.  Dick- 
erson was  witness  to  all  my  remarks  when 
I  was  investigating  Fireman  Brown's  neg- 
lect to  properly  clean  engine  706.  His 
statement  is  attached.  The  papers  are 
handed  you,  that  proper  discipline  may  be 
applied.    Yours  truly,  F.  B.  Henretta." 

Pearce  looked  into  the  matter,  and  report- 
ed the  result  of  his  inquiry  in  the  following 
letter  to  W.  H.  Lewis,  superintendent  of  mo- 
tive power: 

"Further  concerning  the  case  of  engine 
No.  706,  which  you  will  remember  came  out 
on  an  excursion  train  in  a  very  dirty  condi- 
tion, fireman  claiming  he  worked  two  hours 
cleaning  the  engine,  and  engineman  stating 
that  he  put  ten  minutes  on  it,  please  note 
attached,  from  which  it  appears  that  Fire- 
man Brown  tried  to  get  even  by  intimating 
that  Mr.  Henretta  had  cast  reflections  on 
the  female  ancestry  of  Mr.  Newman,  and 
lied  about  the  matter.  I  think,  under  cir- 
cumstances, that  Mr.  Brown's  services 
should  be  dispensed  with  without  further 
consideration.     J.  S.  Pearce,  D.  M.  M." 

W.  H.  Lewis,  as  a  result  of  his  investiga- 
tion, published  the  following  order : 

''A  fireman  has  been  dismissed  from  the 
service  for  intimating  that  an  officer  of  the 
company  had  cast  reflections  upon  the  an- 
cestry of  another  officer,  which  was  proved 
to  be  untrue." 

For  the  publication  of  this  order  the  Nor- 
folk &,  Western  Railway  Company  was  sued. 
The  jury  rendered  a  verdict  against  the  de- 
fendant for  $5,000.  Subject  te  the  judg- 
ment of  the  court  upon  the  demurrer  te  the 
evidence,  the  court  entered  judgment  for  the 
defendant,  and  the  case  is  before  us  upon  a 
writ  of  error  awarded  upon  the  petition  of 
the  plaintiff.  Brown. 

The  contention  of  the  railway  company  is 
that  the  order  issued  by  Lewis  discharginff 
Brown  from  the  service  of  the  company  and 
assigning  the  reason  for  his  action  was  a 
privileged  communication,  for  which  the  de- 
fendant in  error  is  not  liable  in  damages, 
unless  the  publication  was  malicious;  that 
the  company  acted  in  good  faith,  after  due 
investigation,  and  was  inspired  by  no  other 
motive  than  a  desire  to  promote  the  effi- 
ciency of  its  service,  and  to  give  necessary 
information  to  its  employees. 

In  Chaffin  v.  Lynch,  83  Va.  106,  1  S.  E. 
803,  it  was  held  that,  "te  justify  publication 
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of  defamatory  matter,  the  occasion  must  be 
privileged,  and  must  be  used  bona  fide,  with- 
out malice.  Whether  the  occasion  be  privi- 
leged is  a  question  of  law  for  the  court 
Wnether  it  has  been  used  bona  fide  is  a  ques- 
tion of  fact  for  the  jury." 

We  think  it  plain  that  the  communication 
which  is  the  suDJect  of  controversy  here  was 
privileged.  Brown  had  made  a  statement 
with  reference  to  what  was  said  by  his  su- 
perior officer,  who  was  inquiring  into  the 
manner  in  which  his  duty  had  been  dis- 
charged. He  reported  that  Henretta  had  at 
that  interview  used  language  in  the  highest 
•degree  insulting  to  Newman,  a  coemployee. 
Henretta  denied  the  truth  of  the  statement. 
It  was  inquired  into  in  a  due  and  orderly 
•course  of  investigation,  and  the  conclusion 
reached  that  Brown's  version  of  the  affair 
was  untrue.  Assuming,  for  the  moment, 
that  it  was  untrue,  it  cannot  be  doubted 
that  Brown  was  guilty  of  a  very  grave  of- 
fense tending  to  produce  ill  will,  discord, 
•and  strife  among  the  employees  of  the  com- 
pany. If  such  were  the  case,  it  was  alto- 
gether proper  to  discharge  him  from  the 
service,  and  due  to  him  and  all  concerned 
that  the  reason  for  his  discharge  should  be 
^ven,  so  as  to  fix  the  blame  where  it  be- 
longed, and  to  exonerate  those  who  were  in- 
nocent. 

As  was  said  by  Judge  Lewis  in  Chaffm  y. 
Lynch,  83  Va.  106,  1  S.  E.  803:  "The  re- 
2)orted  cases  on  the  subject  of  privileged 
communications  are  very  numerous,  and 
they  show  that,  while  the  law  as  to  such 
<rommunications  is  well  settled,  its  appli- 
-cation  to  particular  cases  is  often  attended 
with  difiiculty.  They  also  show  that  the 
l&w  in  this  particular  was  formerly  more  re- 
stricted than  at  present,  the  rule  having 
been  gradually  extended,  on  the  ground  that 
it  is  to  the  interest  of  society  that  correct 
information  should  be  obtained  as  to  the 
character  and  standing  of  persons  with 
whom  others  have  business  or  social  rela- 
tions; so  that  it  is  now  settled,  as  laid  down 
by  Baron  Parke  in  the  leading  case  of  Too- 
<jood  V.  Spyring,  1  Cromp.  M.  &  R.  181,  that 
a  communication  honestly  made  in  the  per- 
formance of  a  social  duty  is  no  less  privi- 
leged than  one  made  in  self-defense,  or  in 
the  protection  of  one's  own  interest.  And 
a  communication  made  under  such  circum- 
stances, and  without  malice,  is  protected, 
notwithstanding  its  imputations  be  false,  or 
founded  upon  the  most  erroneous  informa- 
tion." 

Did  the  defendant  company  act  in  good 
faith  in  making  the  publication  complained 
of,  or  was  its  action  inspired  by  malice? 

The  question  is  not  as  to  the  truth  or  fal- 
sity of  the  publication.  It  is  solely  a  ques- 
tion of  good  faith  on  the  one  hand  and  of 
malice  on  the  other.  In  the  interview  be- 
tween Henretta  and  Brown,  at  which  the 
language  with  reference  to  Newman  is  said 
to  have  been  used,  there  was,  in  addition  to 
these  gentlemen,  Dickerson  and  Stauffer. 
Brown,  of  course,  swears  that  his  account  of 
the  interview  is  the  correct  one.  Henretta 
denies  that  it  is  true,  and  says  that  the  Ian- 
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guage  which  he  used  was  "that  it  was  a 
damn  shame  for  Newman  to  let  the  engine 
come  out  in  that  fix."  Stauffer  says  that  he 
was  in  the  room  when  Brown  was  being 
questioned,  not  more  than  5  or  6  feet  dis- 
tant, and  that  he  did  not  hear  the  expres- 
sion attributed  by  Brown  to  Henretta. 
Dickerson  says  that  he  was  present  at  the 
interview  in  Henretta's  office  when  Brown 
was  called  in ;  that  he  was  not  paying  verv 
much  attention  to  what  passed;  that,  al- 
though he  was  within  a  few  feet  of  them,  he 
did  not  hear  Henretta  make  use  of  the  ex- 
pression imputed  to  him  by  Brown ;  that  he 
twice  heard  him  say — once  at  the  office,  and 
just  before  that  when  examining  the  engine 
— "that  it  was  a  damn  shame  that  this  en- 
gine was  allowed  to  come  out  of  the  round- 
house in  such  condition." 

We  are  aware  that  this  case  is  before  us 
upon  a  demurrer  to  the  evidence,  but  we  re- 
peat that  the  question  here  is  not  as  to  the 
truth  or  falsity  of  any  statement  made  in 
the  published  order,  but  merely  as  te  the 
motive  and  intent  by  which  the  railway  com- 
pany was  inspired.  The  communication  be- 
ing privileged,  plaintiff  in  error  can  only 
prevail  by  showing  that  the  defendant 
availed  itself  of  the  occasion,  not  for  the 
purpose  of  protecting  its  interests,  but  to 
gratify  its  ill  will.  Upon  this  issue  the 
burden  of  proof  is  upon  the  plaintiff  in  er- 
ror. 

The  remarks  of  Judge  Lewis  in  Strode  v. 
Clement,  90  Va.  653,  19  S.  E.  177,  are  appli- 
cable in  this  case:  "There  is  no  extrinsic 
evidence  of  malice,  such  as  an  antecedent 
grudge,  or  previous  disputes,  or  anything  of 
that  sort,  between  the  parties;  but  the  con- 
tention is  that  the  language  used  by  the  de- 
fendant is  of  itself  evidence  of  malice.  Un- 
doubtedly, strong  or  violent  language,  dia- 
proportioned  to  the  occasion,  may  raise  an 
inference  of  malice,  and  thus  lose  the  privi- 
lege that  otherwise  would  attach  to  it.  But 
when  the  occasion  is  privileged  the  tendency 
of  the  courts  is  not  to  submit  the  words  to 
a  too  strict  scrutiny,  but  rather  to  view 
them  in  the  light  of  the  facts  as  they  ap- 
peared to  the  defendant;  for  the  question  is 
not  whether  the  imputations  are  true,  but 
whether  the  words  are  such  as  the  deiendant 
might  have  honestly  employed  under  the  cir- 
cumstances." 

In  this  case  there  is  no  extrinsic  evidence 
of  malice,  nor  is  the  language  complained  of 
so  violent  or  disproportioned  to  the  occasion 
as  to  raise  an  inference  of  malice.  In  other 
words,  there  is  no  evidence  of  malice.  If 
the  issue  before  the  jury  had  been  as  to 
the  truth  of  Brown's  account  of  what  passed 
between  Henretta  and  himself,  the  evidence 
would  have  required  a  verdict  establishing 
as  true  Henretta's  version,  though  a  verdict 
in  favor  of  the  truth  of  Brown's  statement 
could  not  with  propriety  have  been  disturbed 
by  the  court  {Tyree  v.  Harrison  [Va.]  42 
S.  E.  295)  ;  but  the  fact  that  the  publica- 
tion complained  of  was  only  made  after  the 
controversy  between  Brown  and  Henretta 
had  been  investigated,  and  that  it  embodies 
the  results  of  that  inquiry  in  accordance 
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with  the  weight  of  evidence,  clothed  in  tem- 
perate and  decorous  language  in  the  ab- 
sence of  any  extrinsic  fact  or  circumstance 
having  such  tendency,  leaves  the  caae 
stripped  of  any  evidence  to  support  the 
charge  of  malice,  and  the  presumption  that 
the  publication  was  made  in  good  faith  must 
prevail. 

In  Tyrec  v.  Harrison  (Va.)  42  S.  E.  295, 
the  jury  rendered  a  verdict  for  the  plainti£f 
in  an  action  for  libel.  The  court  set  aside 
that  verdict,  and  at  a  subsequent  trial  ren- 
dered judgment  for  the  defendant.  There- 
upon the  plaintiff  obtained  a  writ  of  error 
to  this  court,  which  reversed  the  case,  and 
entered  judgment  for  the  plaintiff  upon  the 
first  verdict.  It  was  there  held  that  it  was 
for  the  jury  to  say  which  account  was  true, 
— that  given  by  Tyree,  or  that  given  by  Hfiw- 
rison ;  that  the  jury,  in  the  exercise  of  their 
function,  had  seen  fit  to  accept  as  true  the 
statement  of  Tyree;  and  that,  according  to 
his  account,  the  language  used  was  so 
strong,  violent,  and  abusive  as  to  warrant 
an  inference  of  malice,  and  destroy  the  privi- 


lege that  would  otherwise  attach  to  the  com- 
munication, or,  at  the  least,  that  this  court 
was  unable  to  say  that  the  verdict  of  the 
jury  was  so  plainly  against  the  weight  of 
evidence  as  to  justify  the  interference  of  the- 
court. 

In  the  case  under  consideration  we  are  not 
called  upon  to  consider  the  weight  or  pre- 
ponderance of  evidence.  There  is  no  extrin- 
sic evidence  of  malice,  and  the  language  of 
the  communication  of  which  complaint  is 
made,  and  the  manner  of  its  publication,  do 
not  justify  the  imputation  of  malice,  but 
rather  tend  to  repel  it.  It  does  not  name 
the  person  at  whom  it  is  directed.  It  statefi 
in  language  as  mild  as  could  have  been  em- 
ployed the  conclusion  of  the  person  charged 
with  the  duty  of  making  the  investigation, 
and  tliat  conclusion  was  warranted  by  the 
preponderance  of  evidence,  which  includes 
the  testimony  of  every  disinterested  witness- 
present  upon  the  occasion. 

tTpon  the  whole  case,  we  are  of  opinion 
that  the  judgment  complained  of  should  be 
affirmed. 
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I\e  Appraisal  of  Property  of  George  JONES, 
Deceased,  under  the  Act  in  Relation  to 
Taxable  Transfers. 

(172   N.   Y.  575.) 

1.  Sliarca  In  a.  Jolnt-atock  aHHodatlon 
are    to    be    dealt    ^vvlth   wlu   peraonalty 

in  applying  the  laws  providing  a  transfer  or 
succession  tax,  although  the  property  of  the 
association  Is  real  estate. 

2.  In  determtnlnv*  'or  tlie  parpoaea  of 
taxation,  the  value  of  shares  In  a 
Joint-stock  aasodatlon  which  are  not 
listed  on  the  stock  exchange  or  sold  in  the 
open  market,  the  value  of  the  property  they 
represent,  Including  the  real  estate,  should 
be  ascertained. 

(December  9,  1902.) 

APPEAL  by  the  State  Comptroller  from 
an  order  of  the  Appellate  Division  of 
tlie  Supreme  Court,  First  Department,  mod- 
ifying an  order  of  the  New  Y'ork  County 
Surrogate  imposing  a  transfer  tax  upon  the 
property  of  George  Jones,  deceased.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  R,  Dos  Passos  and  Ed- 
mnnd  F.  Harding,  for  appellant: 

The  shares  are  personal  property.  The  ap- 
praiser to  find  their  value,  properly  made  in- 


quiry into  the  property  owned  by  the  as- 
sociation. 

Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  U.  S.  186,  41  L.  ed.  965,  17  Sup.  Ct. 
Rep.  604;  People  ex  rel.  Staten  Island  Rap- 
id Transit  R,  Co.  v.  Roberts,  4  App.  Div. 
334,  38  N.  Y.  Supp.  724;  Re  Brandreth,  2» 
Misc.  468,  69  N.  Y.  Supp.  1092. 

The  shares  are  entities  and  property  in 
themselves.  Their  qualities  alone  must  de- 
termine whether  this  property  is  realty  or 
personalty. 

2  Sharswood's  Bl.  Com.  p.  16,  note;  Ar- 
nold V.  Rugglesy  1  R.  I.  168. 

Their  attributes  are  exactly  the  same  as 
the  attributes  of  ordinary  corporate  stock, 
which  is  always  regarded  as  personalty  be- 
cause of  those  attributes. 

Waterbury  v.  Merchants'  Union  Exp.  Co. 
50  Barb.  160;  Rice  v.  Rockefeller,  134  X.  Y. 
187,  17  L.  R.  A.  237,  31  N.  E.  907;  Kent  v. 
Quicksilver  Min,  Co,  78  N.  Y.  179:  Arnold 
V.  Ruggles,  1  R.  T.  165;  Weaver  v,  Barden, 
49  N.  Y.  286;  Jermain  v.  Lake  Shore  d  M. 
8.  R.  Co.  91  N.  Y.  492;  Bradley  v.  Holds- 
worth,  3  Mees.  &.  W.  424;  Re  Bronson,  150 
N.  Y.  8,  34  L.  R.  A.  238,  44  N.  E.  707. 

Such  shares  have  been  held  to  be  person- 
alty. 

Myers  v.  Perigal,  21  L.  J.  C.  P.  X.  S.  217 ; 
Oliver's  Estate,  136  Pa.  43,  9  L.  R.  A.  421. 


Note. — For  a  case  in  this  series  holding  that 
the  interest  of  a  member  of  a  Joint-stock  asso- 
ciation in  the  property  of  the  association  is  per- 
sonal estate,  see  Re  Oliver  (Pa.)  9  L.  R.  A.  421. 

For  other  cases  in  this  series  as  to  the  nature 
of  a  Joint-stock  company,  see  People  ew  rel. 
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Piatt  V.  Wemple  (N.  Y.)  6  L.  R.  A.  803 ;  People 
cw  rel  Winchester  v.  Coleman  (N.  Y.)  16  L.  R. 
A.  183  ;  State.  Tide  Water  Pipe  Co.,  Prosecutor, 
V.  State  Board  (N.  J.  L.)  27  L.  R.  A.  684,  and 
State  ex  rel.  Railroad  ft  W.  Commission  v. 
United  States  Exp.  Co.  (Minn.)  60  L.  B.  A.  667. 


1902. 


Re  Jones. 
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20  Atl.  527;  SmalVa  Estate,  151  Ba.  1,  25 
Atl.  23,  28. 

Messrs.  Einstein  A  Townsend,  for  re- 
■spondents: 

"The  New  York  Times**  was  a  partner- 
ship, both  with  referenoe  to  its  sharehold- 
•ers,  and  in  its  relations  with  third  parties. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  636; 
Witl^erhead  v.  Allen,  4  Abb.  App.  Dec.  628; 
Brooks  V.  Dinsmore,  16  Daly,  .428,  8  N.  Y. 
■Supp.  103 ;  People  ex  rel,  Winchester  v.  Cole- 
man, 24  N.  Y.  S.  R.  970,  5  N.  Y.  Supp.  394, 
^7  N.  Y.  S.  R.  120,  13  N.  Y.  Supp.  833, 
133  N.  Y.  279,  16  L.  R.  A.  183,  31  N.  E.  96. 

Real  estate  belonging  to  a  partnership  re- 
gains the  attributes  of,  and  is  treatea  as, 
Teal  estate,  and  as  such  is  not  taxable  under 
the  transfer  tax  act. 

Oollumh  V.  Bead,  24  N.  Y.  606 ;  Van  Brunt 
T.  Applegate,  44  N.  Y.  544;  Fairchild  v. 
I'airchild,  04  N.  Y.  471;  Tarhel  v.  Bradley, 
7  Abb.  N.  C.  273 ;  Borrow  v.  Calkins,  6  App. 
Div.  28,  39  N.  Y.  Supp.  627 ;  Smith  v.  Jack- 
son, 2  Edw.  Gh.  28;  Buchan  v.  Sumner,  2 
Barb.  Ch.  165;  Gerard,  Titles  to  Real  Es- 
tate, 3d  ed.  p.  318;  Re  Swift,  137  N.  Y.  77, 
IS  L.  R.  A.  709,  32  N.  E.  1096;  Re  Curtis, 
142  N.  Y.  219,  36  N.  E.  887;  Re  Sutton,  3 
App.  Div.  208,  88  N.  Y.  Supp.  277. 

Any  doubt  as  to  the  legality  of  taxing  real 
«siate  in  this  matter  should  be  resolved  in 
favor  of  the  respondents. 

Re  Swift,  137  N.  Y.  77,  18  L.  R.  A.  709, 
52  N.  E.  1096;  Re  Fayerweather,  143  N.  Y. 
114,  38  N.  E.  278;  Re  Enston,  113  N.  Y.  174, 
suh  nom.  People  v.  Sherwood,  3  L.  R.  A. 
464,  21  N.  E.  87 ;  i2«  Harhedk,  161  N.  Y.  217, 
55  X.  E.  850;  Re  Sutton,  8  App.  Div.  208, 
58  N.  Y.  Supp.  277. 

Bartlett,  J.  delivered  the  opinion  of  the 
•court: 

The  single  question  involved  in  this  ap- 
peal is  one  of  law  upon  undisputed  facts. 
Tlie  late  George  Jones  was  a  member  of  a 
ioint-stock  association  known  as  "The  New 
York  Tiroes."  The  property  of  this  associa- 
tion was  represented  by  the  issue  of  100 
shares  of  stock,  of  which  the  deceased  owned 
40.  This  association  was  formed  in  Janu- 
ary, 1872,  its  articles  being  executed  by  sev- 
«ii  associates  and  provided  in  detail  for  the 
management  of  the  business.  The  eighth 
subdivision  thereof  reads  as  follows:  "All 
the  property,  real  and  personal,  and  all  the 
goods  and  chattels,  choses  and  rights  in  ac- 
tion, and  credits  of  every  name  and  nature, 
with  tlie  evidence  thereof,  including  the 
good  will  of  its  business  of  the  association 
lioretofore  existing,  known  as  'The  New 
York  Times  Establishment,*  are  put  in  by 
the  undersigned,  who  are  the  owners  there- 
of, and  constitute  the  value  of  the  shares 
of  the  association.**  The  ninth  subdivi8i<Mi 
reads:  "The  shares  of  the  association  shall 
represent  all  the  rights  and  property  men- 
tioned in  the  foregoing  article,  together  with 
all  said  property,  goods  and  chattels,  rights 
and  credits,  as  shall  from  time  to  time  be 
required,  and  shall  always  be  divided  into 
100  equal  shares.'*  The  articles  further  pro- 
60  L.  R.  A. 


vided  that  each  of  the  associates  had  the 
power  to  sell  his  shares  subject  to  certain 
conditions  not  important  to  be  considered  at 
this  time;  also  that  the  title  to  the  real  es- 
tate should  vest  in  the  president  of  the  as- 
sociation and  be  held  by  him  for  its  use  and 
benefit,  subject  to  the  control  and  disposi- 
tion of  the  board  of  directors,  who  were 
clothed  with  ample  powers  to  conduct  the 
business.  Mr.  Jones  died  on  the  12th  of 
August,  1891,  leaving  a  last  will  and  testa- 
ment ,  which  was  duty  proved.  Certain  pro- 
visions of  this  will  were  read  in  evidence, 
and  disclose  the  fact  that  the  testator,  in 
disposing  of  his  interests  in  the  association 
known  as  "The  New  York  Times,*'  divided  it 
among  his  legatees  by  giving  to  each  a  cer- 
tain number  of  shares  of  the  stock  held  by 
him.  He  bequeathed  some  of  these  shares 
absolutely,  and  created  separate  trusts  as 
to  certain  other  shares.  It  thus  appears 
tliat  the  associates,  constituting  this  joint- 
stock  association,  treated  their  property, 
real  and  personal,  as  represented  by  shares 
of  stock;  and  Mr.  Jones  in  his  will  saw  fit 
to  distribute  his  interest  by  adopting  the 
same  mode  of  representation.  It  was  claimed 
by  the  comptroller  that  these  shares  were 
personal  property,  and  taxable  as  shares  of 
stock  in  an  ordinary  corporation.  The  ex- 
ecutors contended  that,  as  the  joint-stock  as- 
sociation owned  this  realty,  the  interest 
therein  of  the  shareholder  was  realty  also, 
and,  as  it  passed  under  his  will  in  the  direct 
line,  was  exempt,  the  statute  taxing  trans- 
fers of  realty  only  when  passing  to  collat- 
erals or  strangers.  Laws  1891,  chap.  215. 
The  views  of  the  oomntrolier  were  adopted 
by  the  appraiser,  and  bv  both  surrogates  of 
New  York  county,  but  the  appellate  division 
reversed  with  a  divided  court. 

The  history  of  joint-stock  associations 
both  in  England  and  this  country  is  inter- 
esting. Mr.  Lindley,  in  his  Law  of  Com- 
panies, 5th  ed,  at  page  2,  says:  "When  un- 
incorporated companies,  with  a  joint  stock 
divided  into  numerous  transferable  shares, 
began  to  assume  importance  and  to  force 
themselves  upon  the  attention  of  the  legisla- 
tive and  judicial  departments  of  the  state, 
the  reception  they  met  with  was  by  no  means 
encouraging.  Owing  to  the  then  established 
rules  relating  to  parties  to  actions  at  law 
and  suits  in  equity,  a  joint-stock  company 
could  not  practically  sue  its  own  debtors, 
nor  could  disputes  between  its  members  be 
readily,  if  at  all,  adjusted.  At  the  same 
time  the  doctrine  that  each  member  was  an- 
swerable  for  the  whole  of  the  debts  of  the 
company  was  studiously  promulgated  and 
rigorously  enforced."  The  learned  author 
discusses  at  length  the  growth  of  joint- 
stock  associations  in  England  from  an  early 
time  until  the  present  day.  He  has,  how- 
ever, summed  up  the  situation  in  the  quota- 
tion already  made,  to  the  effect  that,  with 
all  the  rights  and  powers  conferred  upon 
thi>m,  in  the  face  of  vigorous  opposition,  the 
doctrine  of  individual  liability  has  been 
maintained.  In  People  ex  rel,  Winchester 
V.  Coleman,  133  N.  Y.  279,  16  L.  R.  A.  183, 
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3]  N.  E.  96,  Judge  Finch  pointed  out  the 
many  respects  in  which  joint-stock  associa- 
tions resemble  corporations,  but  emphasized 
the  fact  that  the  one  derives  its  existence 
from  the  contract  of  individuals,  the  other 
from  the  sovereignty  of  the  state.  He  said : 
"The  two  are  alike,  but  not  the  same.  More 
or  less  they  crowd  upon  and  overlap  each 
other,  but  without  losmg  their  identity,  and 
so,  while  we  cannot  say  that  the  joint-stock 
company  is  a  corporation,  we  can  say,  as 
we  did  say  in  V<in  Aemam  v.  Bleistein,  102 
K.  Y.  360,  7  N.  E.  538,  that  a  joint-stock 
company  is  a  partnership  with  some  of  the 
powers  of  a  corporation."  This  quotation 
states  in  a  brief  manner  the  law  relating  to 
these  associations  as  it  exisLs  in  this  state. 
A  joint-stock  company  has  never  appealed 
to  the  sovereignty  of  the  state  for  the  ri^ht 
to  exist,  but  by  articles  of  association,  which 
take  the  place  of  the  charter  of  a  corpora- 
tion, the  associates  have  been  content  to  do 
business  subject  to  the  individual  liabilities 
of  partners.  In  1854  (chap.  246)  the  legis- 
lature made  it  lawful  for  such  associations 
to  provide  by  their  articles  that  the  death 
of  any  stockholder,  or  the  assignment  of 
his  stock,  should  not  work  a  dissolution,  but 
they  should  continue  as  before  and  could 
only  be  wound  up  by  the  judgment  of  a 
court.  This  law  continued  in  force  until  the 
enactment  of  the  "joint  stock  association 
law"  passed  in  1894,  when  it  was  repealed. 
2  Rev.  Stat  Banks's  9th  ed.  p.  1471.  The 
Code  of  Civil  Procedure  has  also  provided 
for  actions  by  or  a^inst  an  unincorporated 
association,  preserving  in  part  previous  leg- 
islation, and  adding  thereto  new  and  liberal 
features.  Sections  1919  to  1924,  both  inclu- 
sive. Mr.  Beach,  in  his  work  on  Private 
Corporations  (vol.  1,  §  167),  in  speaking  of 
joint-stock  associations,  says:  "The  powers 
conferred  upon  them  by  these  enactments 
are  such  that  for  many  purposes  they  are 
held  to  be  corporations,  even  though  they 
have  nowhere  been  designated  as  such,  and 
though  the  statutes  relating  to  joint-stock 
companies  do  not  bo  designate  them,  or  have 
expressly  declared  that  they  shall  not  be 
so  considered.  But  with  respect  to  the  per- 
sonal liability  of  members  to  creditors  of 
ihe  company  they  are  still  subject  to  the 
common-law  rules  applicable  to  partner- 
ships." The  principal  feature  of  the  joint- 
stock  association  is  the  right  of  perpetual 
succession.  In  this  respect  it  is  like  a  cor- 
poration, and  enjoys  all  the  advantages  flow- 
ing from  such  a  privilege.  It  has  frequently 
been  held  in  this  state  that,  where  a  tax  has 
been  imposed  upon  all  moneyed  or  stock  as- 
sociations, it  could  not  be  collected  from  a 
joint-stock  association,  for  the  reason  that 
technically  it  could  not  be  regarded  as  a 
corporation.  People  ex  rcl.  Winchester  v. 
Coleinan,  133  N.  Y.  279,  16  L.  R.  A.  183,  31 
N.  E.  96,  reported  below  37  N.  Y.  S.  R.  120, 
13  N.  Y.  Supp.  833.  In  these  cases  the  ques- 
tion was  whether  a  joint-stock  association 
was  taxable  upon  its  capital  under  the  pro- 
visions of  the  Revised  Statutes  (1  Rev. 
Stat.  414.  §  1)  subjecting  "all  moneyed  or 
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stock  corporations  deriving  an  income  or 
profit  from  their  capital  or  otherwise"  to* 
such  a  tax.  The  opinions  of  Mr.  Justice 
Barrett  at  special  term,  Mr.  Justice  Van 
Brunt  at  general  term,  and  Judge  Finch  in 
this  court,  all  considered  the  question  wheth> 
er  a  joint-stock  association  was  a  corpora- 
tion, and  whether  the  acts  creating  for  it 
certain  privileges  intended  to  confer  a  cor- 
porate n-anchise.  It  wivs  held  that,  while 
a  joint-stock  association  possessed  certain 
corporate  powers,  nevertheless  it  was  not  a 
corporation  within  the  meaning  of  the  stat- 
ute to  which  reference  has  been  made.  The 
fact  that  a  joint-stock  association  is  not  in 
legal  contemplation  a  corporation,  and  not 
liable  to  taxation  under  acts  seeking  to  reach 
corporations,  in  no  way  militates  acainst 
the  position  assumed  by  the  comptroller  in 
this  case.  It  is  competent  for  private  indi- 
viduals to  create  a  joint-stock  association,, 
issue  ^ares  of  stock,  and  in  that  form  dis- 
pose of  property  by  last  will  and  testament. 
The  associates  by  contract  have  created  the 
same  situation  as  to  shares  of  stock  that  a 
corporation  secures  by  charter.  In  the  case 
at  bar  the  appraiser  fixed  the  value  of  the 
interest,  of  the  estate,  of  the  personal  prop- 
erty, of  -^The  New  York  Times"  at  $i5,640, 
the  real  estate  at  $575,000,  and  the  good  will 
of  the  newspaper,  less  the  existing  debts,  at 
$184,000. 

It  is  contended  on  behalf  of  the  executors 
that  this  large  amount  of  real  estate,  which 
is  of  greater  value  than  appraised,  is  not 
subject  to  the  tax,  for  the  reason  that  it 
would  descend  to  the  testator's  children,  and 
was  not  taxable  under  the  transfer  tax  law 
in  force  at  the  time  of  testator's  death.  The 
fact  is  that  at  the  time  of  Mr.  Jones's  death 
the  title  to  the  real  estate  of  "The  New  York 
Times"  was  vested  in  its  president  for  the 
benefit  of  the  association,  and  this  situa- 
tion was  not  changed  by  that  event.  It  is 
not  possible  that  the  real  estate  of  "The 
New  York  Times"  could,  after  Mr.  Jones's 
death,  remain,  as  theretofore,  the  propertyof 
the  association  and  used  for  its  business  pur- 
poses, and  still  be  regarded,  so  far  as  tes- 
tator's interest  was  concerned,  real  estate 
passing  to  his  children.  It  was  neither  so 
in  fact  nor  in  law. 

The  question  to  be  determined  at  this  time 
is  not  whether  joint-stock  associations  are 
corporations  in  the  full  meaning  of  the  lat- 
ter word,  but,  rather.  What  is  the  nature 
of  the  shares  of  stock  that  joint-stock  as- 
sociations are  permitted  to  issue  and  sell  in 
the  open  market?  The  contention  of  the 
respondent  and  of  the  prevailing  opinion  be- 
low is  that  "The  New  York  Times,"  being  a 
joint- stock  association,  was  a  partnership 
both  with  reference  to  its  shareholders  and 
in  its  relations  with  third  parties.  At  this 
late  day,  and  having  regard  to  the  remark- 
able development  of  joint-stock  associations 
both  in  England  and  this  countiy,  it  is  not 
possible  to  strictly  apply  the  law  of  part- 
nership to  the  manner  in  which  they  are  to 
hold  and  dispose  of  real  estate.  The  fact 
that  the  associates  rest  unaer  the  common- 
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law  liability  of  partners  does  not  affect  the 
Question  we  are  considering.  As  to  the  na- 
ture of  the  shares  of  stock  issued  by  a  joint- 
stock  association,  the  same  general  princi- 
ples of  law  are  to  be  invoked  that  apply  to 
a  corporation.  This  court,  in  Weaver  y. 
Borden,  40  N.  Y.  286,  held  that  the  capital 
stock  of  an  incorporated  company  is  person- 
al property.  The  supreme  court  of  Rhode 
Island,  in  Arnold  v.  Ruggles,  1  R.  I.  165, 
167,  168,  in  considering  the  nature  of  a  share 
of  stock,  said :  "Is  a  share,  then,  thus  made 
up,  to  be  deemed  real  estate,  or  as  necessa- 
rily partaking  of  the  realty?  A  share  must 
pass  one  way  or  the  other,  as  an  entire 
thing.  It  cannot  be  resolved  into  the  ele- 
ments of  which  the  estates  of  the  corpora- 
tion consist,  and  a  part  pass  to  the  heir 
and  a  part  to  the  executor,  without  destroy- 
ing it,  and  with  it  the  whole  concern.  It  is 
an  entirety,  and  must  be  either  real  or  per- 
sonal. And  which  is  it?  It  will  not  do  to 
make  the  property  of  the  corporation  a  cri- 
terion, for  the  property  of  almost  every  cor- 
poration is  more  or  less  mixed.  We  must 
make  the  share  itself — those  rights  which 
constitute  its  beneficial  interests — the  cri- 
terion. Its  right,  then,  to  receive  a  dividend 
of  the  whole  concern,  whether  real  or  per- 
sonal, is  the  interest  by  which  it  is  to  be 
jiidged."  This  is  a  clear  and  satisfactory 
statement  of  the  attributes  of  a  share  of 
stock. 

It  would  be  incongruous  and  impossible, 
iu  conducting  the  affairs  of  a  joint-stock  as- 
sociation, in  view  of  the  fact  that  it  is  al- 
lowed to  issue  stock,  to  hold,  as  the  respond- 
ent contends,  that,  notwithstanding  the  ar- 
ticles of  association  provide  that  neither  the 
death  nor  the  transfer  of  the  interests  of 
any  shareholder  shall  work  a  dissolution 
of  the  association,  or  any  interruption  of  its 
business,  nevertheless,  on  the  death  of  an 
associate,  his  interest  in  the  real  estate  of 
the  association  must  be  deemed  to  descend 
to  his  heirs  at  law,  and  his  interest  in  the 
personalty  to  pass  under  the  statute  of  dis 
tribution.  The  distinction  between  the  prop- 
erty of  a  corporation  represented  by  its  cap- 
ital stock  and  the  property  of  the  stock- 
holders represented  by  their  shares  is  dis- 
cussed by  the  Supremo  Court  of  the  United 
States  in  a  recent  case.  Cleveland  Trtiat  Co. 
V.  Jjomder,  184  U.  S.  Ill,  46  L.  ed.  466,  22 
Sup.  Ct.  Rep.  394.  The  plaintiff  in  error,  the 
Cleveland  Trust  Company,  had  a  capital 
stock  of  $500,000,  divided  into  5,000  shares 
of  $100  each,  all  of  which  were  paid  up,  and 
the  certificates  were  owned  by  a  large  num- 
ber of  persons  in  Ohio  and  elsewhere.  The 
plaintiff  was  the  owner  of  174  bonds  of  the 
United  States,  of  the  denomination  of  $1,- 
000  each,  valued  at  the  sum  of  $213,274.81, 
and  claimed  in  its  return,  in  a  tax  proceed- 
ing, the  right  to  deduct  the  bonds  from  the 
par  value  of  its  stock.  The  supreme  court  of 
the  state  of  Ohio  sustained  the  decision  of 
the  court  of  common  pleas  overruling  this 
claim  of  the  plaintiff,  and  an  appeal  was  tak- 
en to  the  Supreme  Court  of  the  United 
States.  Mr.  Justice  McKenna,  in  deliver- 
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ing  the  opinion  of  the  court,  said:  "The 
plaintiff  concedes  the  distinction  between 
the  property  of  the  oornoration,  represented 
by  its  capital  stock,  and  the  property  of  the 
shareholders,  represented  by  their  shares, 
aiid  bases  an  argument  upon  that  distinc- 
tion, and  yet  excludes  from  consideration  a.« 
immaterial  to  the  questions  at  issue  the  laws 
of  Congress  governing  the  taxation  of  the 
shares.  ...  In  other  words,  the  con- 
tention is  that,  the  tax  on  the  shares  being 
equivalent  to  the  tax  on  the  property  of  the 
trust  company,  there  must  be  deducted  from 
the  value  of  the  shares  that  portion  of  the 
capital  of  the  company  invested  in  the  Unit- 
ed States  bonds.  The  answer  to  the  conten- 
tion is  obvious,  and  may  be  brief.  The  con- 
tention destroys  the  separate  individuality 
— recognized,  as  we  have  seen,  by  this  court 
— of  the  trust  company  and  its  shareholders, 
and  seeks  to  nullify  one  provision  of  the  Re- 
vised Statutes  of  Uie  United  States  (§  5219 
[U.  S.  Comp.  Stat.  1901,  p.  3502])  by  an- 
other (§  3701  [U.  S.  Comp.  Stat.  1901,  p. 
2480] ) ,  between  which  there  is  no  want  of 
harmony.  And  what  the  Constitution  of  the 
state  of  Ohio  requires,  or  what  the  statutes 
of  the  state  require,  as  to  taxation,  must 
be  left  to  be  decided  by  the  supreme  court 
of  the  state,  and  whether  that  court  has  de- 
cided logically  or  illogically  that  a  tax  au- 
thorized by  the  laws  of  the  United  States 
on  the  shares  of  the  company  satisfies  the 
Constitution  of  the  state  as  a  tax  on  the 
coi-poration  is  not  open  to  our  review  or 
objection.  The  manner  of  taxation  bein^ 
legal  under  the  statutes  of  the  Unitea 
States,  its  effect  cannot  be  complained  of  in 
the  Federal  tribunals.  We  do  not  mean  to 
be  understood  as  implying  that  the  plaintiff's 
view  of  the  Constitution  of  the  state  or  of 
the  laws  of  the  state  is  correct.  The  inquiry 
is  not  necessary.  Accepting  such  view  as 
correct,  plaintiff  shows  no  right  under  the 
Constitution  or  laws  of  the  United  States 
which  has  been  violated." 

The  principle  that  the  stock  of  a  joint- 
stock  association  is  similar  in  its  nature 
to  that  of  a  corporation  has  been  recognized 
in  a  number  of  cases.  Waterhury  v.  Mer- 
chants^ Union  Exp,  Co.  50  Barb.  157,  161  ; 
Rice  V.  Rockefeller,  134  N.  Y.  174,  187,  17  L. 
R.  A.  237,  31  N.  E.  907 ;  People  ex  rel.  Piatt 
V.  Wemple,  117  N.  Y.  146,  149,  6  L.  R.  A. 
303,  2  Inters.  Com.  Rep.  735,  22  N^.  E.  1046. 
As  to  the  nature  of  the  stock  of  corporations, 
it  has  been  frequently  held  that  not  only  is 
stock  personal  property,  but  that  it  is  so  no 
matter  what  the  character  of  the  corporate 
property  may  be.  Kent  v.  Quicksilver  Min. 
Co.  78  N.  Y.  179;  Weaver  v.  Barden,  49  N. 
Y.  286;  Jermain  v.  Lake  Shore  d  M.  8.  R. 
Co.  91  N.  Y.  492;  Bradley  v.  Holdsworth,  3 
Mees.  &  W.  424;  Cook,  Corp.  §  12.  In  Re 
Bronsony  150  N.  Y.  at  page  8,  34  L.  R.  A. 
242^  44  N.  E.  709,  tliis  court  held  that  shares 
I  of  stock  actually  represented  undivided  in- 
terests in  a  corporate  enterprise,  the  corpo- 
ration holding  the  legal  title  for  the  bene- 
'  fit  of  stockholders. 

The    statutory    construction    law     (Laws 
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1892,  chap.  677,  §  4),  in  defining  personal 
property,  saya:  "The  term  personal  proper- 
ty includes  chattels,  money,  things  in  action, 
and  all  written  instruments  themselves,  as 
distinguished  from  the  rights  or  interests 
to  which  they  relate,  by  which  any  right,  in- 
terest, lien,  or  encumbrance  in,  to,  or  upon 
property,  or  any  debt  or  financial  obligation, 
u  created,  acknowledged,  evidenced,  trans- 
ferred, discharged,  or  defeated,  wholly  or  in 
part,  and  everything,  except  real  property, 
which,  may  be  the  subject  of  ownership." 
This  very  exhaustive  definition  covers  cer- 
tificates of  stock.  The  Code  of  Civil  Proced- 
ure ( §  647 )  provides,  in  substance,  that  the 
rights  or  shares  which  a  defendant  has  in 
the  stock  of  an  association  or  corporation, 
together  with  the  interest  and  profits  there- 
on, may  be  levied  upon  by  attachment,  thus 
recognizing  that  the  stock  of  an  association, 
as  well  as  that  of  a  corporation,  is  deemed 
personal  property. 

The  question  we  are  now  considering  does 
not  seem  to  have  been  directly  passed  upon 
by  this  court,  but  has  been  in  other  juris- 
dictions. In  England  the  case  of  Myers  v. 
Pengal,  21  L.  J.  C.  P.  N.  S.  217,  holds  that 
the  bequest  of  the  proceeds  of  shares  in  a 
joint-stock  banking  company  did  not  come 
within  the  "statute  of  mortmain"  (9  Geo. 
II.  chap.  36).  In  Pennsylvania  we  are  cited 
by  the  appellant  to  the  following  cases,  the 
first  of  which  involved  the  law  of  joint-stodc 
associations,  and  the  other  of  limited  part- 
nership, which  closely  resembles  joint-stock 
associations.  Oliver's  Estate,  136  Pa.  43, 
9  L.  R.  A.  421,  20  Atl.  527;  SmalVs  Estate, 
151  Pa.  1,  25  Atl.  23,  28. 

We  are  of  opinion,  on  principle  and  au- 
thority, that  the  shares  of  a  joint-stock  as- 
sociation should  be  treated  as  personal  prop- 
erty, and  taxable  as  such.  The  difference 
lietween  a  corporation  and  a  joint-stock  as- 
sociation, in  view  of  the  many  corporate 
powers  bestowed  upon  the  latter,  is  more  in 
degree  than  kind.  The  policy  of  the  leg- 
islature in  creating  corporations  is  to  con- 
tinue to  a  certain  extent  the  common-law 
liability  of  partners  or  joint  debtors  under 
which  the  stockholders  would  rest  if  unin- 
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corporated  and  engaged  in  a  joint  venture 
or  partnership.  This  liability  is  primary, 
and  not  statutorv,  and  rests  upon  the  direct- 
ors and  stockholders  alike.  The  legislature 
says  in  effect  to  all  the  members  of  the  cor- 
poration: "You  shall  enjoy  certain  corpo- 
rate powers,  but  as  to  creditors  you  remain 
liable  as  partners  at  common  law,  subject 
to  such  limitations  as  we  have  placed  upon 
that  liability."  In  Coming  v.  MoCuUough, 
1  N.  Y.  47,  49  Am.  Dec.  287,  it  was  held 
that,  where  the  charter  of  an  incorporated 
company  provides  that  the  stockholders  shall 
be  liable  for  the  debts,  and  that  the  creditor 
may,  after  judgment  obtained  against  the 
corporation  and  execution  return^  unsatis- 
fied, sue  any  stockholders  and  recover  his 
demands,  such  stockholders  are  liable  in  an 
original  and  primary  sense,  like  partners  or 
members  of  an  unincorporated  association, 
and  their  liability  is  not  created  by  the  stat- 
ute of  incorporation.  In  other  words,  the 
directors  and  stockholders  of  a  corporation 
rest  under  a  modified  common-law  liability, 
while  the  associates  in  a  joint-stock  associa- 
tion rest  under  the  full  common-law  lialnl- 
ity.  Assuming  that  the  shares  of  "The  New 
York  Times"  are  personal  property,  and  tax- 
able as  such  under  the  transfer  act  existing 
at  the  time  Mr.  Jones  died,  the  remaining 
question  is,  whether  the  appraiser  was  au- 
thorized to  consider  the  value  of  the  real  es- 
tate in  ascertaining  the  value  of  the  shares. 
It  s  dear  from  the  figures  resulting  from  the 
appraisal  that  the  real  estate  constituted 
the  greater  part  of  the  assets  of  the  associa- 
tion. These  shares  were  not  listed  upon  the 
stock  exchange,  or  sold  in  tlie  open  market, 
and  the  only  way  to  get  at  their  value  was 
to  ascertain  the*  property  they  represented. 
People  ew  rel.  Union  Trust  Co,  v.  Coleman, 
12C  N.  Y.  433,  12  L.  R.  A.  762,  27  N.  E. 
818. 

The  order  appealed  from  should  he  re- 
versed, and  the  order  of  the  surrogate  af- 
firmed, with  costs  to  the  appellants  in  all 
the  courts. 

Parker,  Ch.  J.,  and  O^Briea,  Haisl&t* 
Martin,  Vann,  and  Ovllen,  JJ.,  concur. 
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V, 
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^1.  To  acQiiir^  *  property  rlvl^t  in  ani- 
mal* ferae  naturae,  so  that  they  may  be 
the  subject  of  larceny,  the  pursuer  must  bring 
them  Into  his  power  and  control,  so  tha/t  he 
may  subject  them  to  his  own  use  at  his  pleas- 
ure, and  must  so  maintain  his  possession  and 
control  as  to  indicate  that  he  does  not  in- 
tend to  abandon  them  again  to  the  world  at 
large ;  but,  in  cases  where  larceny  is  charged, 
the  law  does  not  require  absolute  security 
against  the  possibility  of  escape. 

tB.  IVben  lleli  are  Inclosed  in  a  net, 
or  in  any  other  inclosed  place  which  is  pri- 
vate property,  from  which  they  may  be  taken 
at  any  time  at  the  pleasure  of  the  owner  of 
the  net  or  inclosure,  the  taking  of  them 
therefrom  with  felonious  intent  will  be  lar- 
ceny. 

(November  18,  1002.) 
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S<yiz,^Right  to  fish. 

I.  Puhlio  right  of  fUhery,  481. 
II.  Grant  of  ewcluaive  right  to  individual. 

a.  Right  to  make,  487. 

b.  IIow  made,  401. 

c.  Private  grants,  405. 

III.  Prescriptive  rights. 

a.  In  general,  496. 

b.  By  custom,  498. 

IV.  Kinds' of  fishery,  490. 
V.  Public  regulation,  400. 

VI.  How  exercised,  507. 
VII.  Rights  in  lakes  and  ponds,  512. 
VIII.  Other  rights,  614. 
IX.  Shell  fisheries. 

a.  Public  rights,  516. 

b.  Private  rights,  520. 
X.  Extinction,  522. 

XI.  Protection  of,  523. 

I.  Public  right  of  fishery. 

Fish,  being  ferw  natura,  are,  while  in  their 
-natural  element,  the  property  of  no  one,  un- 
less they  have  been  brought  into  an  inclosure 
80  that  they  are  completely  under  the  power 
of  the  captor,  or  they  can  be  regarded  as  the 
property  of  the  one  who  owns  the  water.  The 
■consequence  Is  that  they  may  be  captured  and 
taken  by  anyone  who  can  gain  access  to  them, 
except  so  far  as  the  water  is  in  private  owner- 
ship. Following  out  the  contentions  of  Selden 
in  his  attempt  to  establish  the  title  of  the  sea 
In  the  British  sovereign  against  the  claims  of 
the  other  natione,  the  subjects  of  that  realm 
have  conceded  to  their  rulers  the  title  to  the 
«eas.  See  note  to  Golf  v.  Cougle  (Mich.)  42 
L.  R.  A.  161.  Such  ownership  was  held  to  in- 
-clude  both  bed  and  water,  and  consequently 
whatever  was  fn  or  upon  either.  Therefore 
the  right  to  reduce  the  fish  to  possession  resided 
in  the  King.  But  this  right  was  one  which 
waa  of  little  practical  value  to  him,  and  he  had 
neither  the  time  nor  the  inclination  to  inter- 
fere with  the  taking  by  his  subjects  of  such 
tlsh  as  they  chose.  This  habit,  together  with 
the  aggressiveness  on  the  part  of  the  subjects 
to  augment  their  own  rights  and  limit  those  of 
60  L.  R.  A. 


EXCEimONS  by  the  State  to  rulings  of 
the  Court  of  Common  Pleas  for  Lake 
County  made  during  the  trial  of  an  indict- 
ment charging  defendants  with  grand  lar- 
ceny, which  resulted  in  a  verdict  of  acquit- 
tal.    Sustained, 

Statement  by  DaTia,  J.: 

The  indictment  is  as  follows:  "In  the 
court  of  common  pleas  of  Lake  county,  Ohio, 
of  the  term  of  May,  in  the  year  of  our  Lord 
1901.  The  jurors  of  the  grand  jury  of  the 
state  of  Ohio,  within  and  for  the  body  of 
the  county  of  Lake,  duly  impaneled,  sworn, 
and  charged  to  inquire  of  crimes  and  oflfen- 
ses  committed  within  the  said  county  of 
lAke,  in  the  name  and  by  the  authority  of 
the  state  of  Ohio,  upon  their  oaths  do  find 
and  present,  that  Henry  Shaw,  John  Thom- 
as, and  James  Fostine,  late  of  said  county, 
on  the  15th  day  of  May,  in  the  year  of  our 
Lord  1001,  with  force  and  arms,  in  said 
county  of  Lake  and  state  of  Ohio,  unlawfully 
and  feloniously  did  steal,  take,  and  carry 
away  730  pounds  of  fish,  of  the  value  of  $41, 


the  Crown,  In  the  course  of  time  resulted  in  the 
formulation  of  the  theory  that  the  Crown  held 
his  fishery  rights  as  a  sort  of  trustee,  and  that 
the  people  were  the  real  beneficiaries.  Such 
was  not  the  original  idea.  It  finds  no  expres- 
sion at  the  time  of  the  decision  of  the  case  of 
the  Royal  Fishery  of  the  Banne,  Davies,  149. 
There  the  fishery  right  is  treated  as  a  part 
of  the  King's  private  property,  to  be  dealt  with 
for  his  own  emolument,  at  his  pleasure.  But 
the  doctrine  is  now  firmly  established  that  the 
ultimate  right  resides  In  the  people,  and  that 
the  Crown  cannot  abridge  It.  This  conclusion 
has  been  aided  by  the  necessity  of  asserting  the 
public  rights  against  the  claims  of  private  own- 
ers. As  long  as  the  Crown  regarded  the  fish- 
eries as  his,  he  used  them  for  his  own  advan- 
tage by  making  exclusive  grants  of  them  to 
individuals.  The  King's  ownership  of  the  fish- 
eries would  seldom  Inconvenience  the  rights  of 
his  subjects,  but  a  few  private  grants  might 
exclude  the  people  generally  from  aecess  to 
places  where  fishing  might  be  successfully  prac- 
tised. This  necessitated  a  holding  that  the 
King  had  no  title  which  he  could  grant,  and 
Magna  Charta  Is  referred  to  as  the  instrument 
by  which  he  parted  with  his  title.  There  is 
nothing  In  that  instrument  which  directly 
works  that  result.  For  a  discussion  of  the 
clauses  relied  upon,  see  infra,  II.  a.  However, 
whether  the  prohibition  Is  found  In  Magna 
Charta  or  not,  the  general  rule  now  Is  that 
In  tidal  waters  all  have  an  equal  right  to  fish, 
and  that  this  right  cannot  be  abridged  by  grants 
to  individuals. 

By  the  Roman  law  all  rivers  and  ports  are 
public ;  henqe,  the  right  of  fishing  is  common  to 
all  In  a  port  and  In  rivers.  Sandars'  Justinian, 
p.  158. 

The  fishery  in  every  tidal  stream  Is  a  royal 
fishery,  and  belongs  to  the  King  by  his  prerog- 
ative, since  such  river  partakes  of  the  nature 
of  the  sea,  and  is  said  to  be  a  branch  of  the 
sea  so  far  as  it  flows;  but  where  a  stream 
is  nontldal  the  fishery  pertains  to  the  terre- 
tenants.  Royal  Fishery  of  the  Banne,  Davlet, 
149. 

The  public  have  prima  facie  a  common  right 
of  fishing  In  tidal  rivers.  Reg.  v.  Stimpson,  82 
31 
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of  the  personal  property  of  Morris  E.  Grow 
and  John  Hough,  partners  as  Grow  & 
Hough,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Ohio." 
One  of  the  defendants,  John  Thomas,  was 
tried  separately.  On  the  trial,  no  evidence 
wa«  offered  by  the  defendant.  The  evidence 
offered  by  the  state  disclosed  that  on  the 
morning  of  May  16,  1901,  about  6  or  6 
o'clock,  a  small  sailboat  was  discovered  2  or 
3  miles  off  Fairport  harbor;  a  tug  ran  out 
and  overhauled  this  boat,  and  discovered 
they  had  lish  on  board.  In  reply  to  an  in- 
quiry where  they  had  got  the  fish,  they  said 
ne^r  Cleveland,  out  of  a  trap  net.  They 
were  asked  to  come  to  the  harbor  with  the 
tug,  and  refused;  two  other  tugs  came  to 
the  assistance  of  the  one  already  there,  and 
brought  in  the  defendants,  with  their  boat. 


and  they  were  arrested.  It  is  in  evidence 
that,  on  the  way  in,  the  defendant  John 
Thomas  said  that  *'they  lifted  two  pound 
nets  west  of  the  pier  and  got  the  fish."  The 
testimony  further  tended  to  show  that  the 
two  pound  nets  belonged  to  Grow  &  Hough,, 
the  parties  named  in  the  indictment,  and 
that  the  defendants  had  taken  from  these 
two  nets  somewhere  from  100  to  150  pounds 
of  fish  each.  It  also  appears  that  the  con- 
struction of  these  pound  nets  is  such  that 
the  entrance  to  the  net  was  about  35  feet 
deep,  8  rods  long,  and  terminated  in  an 
aperture  leading  into  the  net,  which  was  ^ 
feet  10  inches  in  diameter.  This  tunnel,  as^ 
it  is  called,  extended  into  the  net,  or  pot, 
some  5  or  6  feet,  and  the  pot  was  about  28 
feet  square,  reaching,  perhaps,  4  feet  above 
the  water.  The  evidence  shows  that  the 
opening  of  the  tunnel  into  the  pot  was  the 


L.  J.  M.  C.  N.  8.  208,  4  Best  &  S.  307,  0  Cox 
C.  C.  356,  10  Jur.  N.  8.  41. 

Prima  facie  the  right  to  fish  in  a  tidal  river 
is  common  to  all,  and  the  burden  Is  upon  one 
claiming  an  exclnslve  privilege.  16  Vin.  Abr. 
title  Piscary  (B)  ;  Johnston  v.  Bloomfleld,  Jr. 
Hep.  8  C.  L.  68. 

Woolrych  says  that  the  absence  of  any  im- 
post for  taking  fish  by  the  public  is  a  strong 
argument  to  show  that  the  right  to  take  them 
in  the  sea  was  never  vested  exclusively  in  the 
Crown.  Waters,  p,  76. 

The  King  seems  to  have  his  proprietary  do- 
minion of  fishing  as  lord  of  the  soil  of  the  sea. 
Id.  p.  437. 

But  that,  in  regard  to  the  right  of  fishery, 
the  principle  of  lord  and  tenant  holds.  The  soil 
abides  In  the  sovereign,  but  all  rights  profitable 
to  the  advancement  of  commerce  and  the  gen- 
eral welfare  have  accrued,  by  degrees,  to  the 
subject.     TMd, 

The  general  public  privilege  of  fishing  may 
be  claimed  independently  of  the  prerogative. 
Id.  p.  129. 

Scbultes  says  that  the  privilege  of  fishing 
belongs  to  the  subject  of  common  right. 
Aquatic  Rights,   17. 

That  the  right  of  fishing  never  was  vested 
in  the  Crown  exclusively.  As  a  public  right 
belonging  to  the  people,  It  prima  facie  vests  in 
the  Crown :  but  such  legal  investment  does  not 
diminish  the  right  or  counteract  its  exertion. 
Id.  15. 

The  right  of  the  public  to  fish  in  the  sea  or 
arms  thereof,  which  extends  to  the  taking  of 
shell  fish  left  on  the  seashore,  on  the  reflux  of 
the  tide  between  high  and  low  water  mark,  is 
upon  the  ground  that  the  taking  of  fish  Is  a 
public  benefit.  Uowe  v.  Stowell,  Alcock  &  N. 
348,  358. 

Where  a  channel  is  cut  through  a  sea  wall 
separating  a  body  of  brackish  water  from  the 
sea,  and  the  tide  flows  and  reflows  through  it, 
and  sea  fish  and  ships  pass  through,  the  pub- 
lic right  of  fishery  in  such  waters  attaches. 
Nash  V.  Newton,  30  N.  B.  610. 

A  citizen  who  takes  fish  from  public  waters 
can  stand  upon  his  common  right  thereto  until 
the  claimant  of  the  locua  as  a  private  fishery 
establishes  a  superior  title ;  and,  until  a  private 
grant  is  made,  the  public  right  exists.  Pol- 
hemus  v.  Bateman,  60  N.  J.  L.  163,  37  Atl. 
1016. 

The  fishery  in  tidal  waters  is  prima  fade  in 
the  public,  and  can  be  held  vested  as  a  private 
right  only  upon  a  showing  of  title.  Carter  v. 
Murcot,  4  Burr.  2164 ;  Gould  v.  James,  6  Cow. 
60  L.  R.  A. 


369;    Rogers   v.   Jones,    1   Wend.  237,    19   Am. 
Dec.  493. 

All  subjects  have  a  right  to  take  bait  and: 
Osh  in  any  harbor,  river,  or  public  water  in 
Upper  Canada  (not  duly  set  apart  by  the  gov- 
ernor in  council  for  the  natural  or  artificial 
propagation  of  fish),  so  that  in  so  doing  they 
trespass  not  on  the  Crown  lands  or  beaches,  or, 
by  their  place,  time,  or  mode  of  Ashing  con- 
travene any  provision  of  the  Canada  fisheries- 
act,  or  regulations  thereunder;  and  this  ap- 
plies, not  merely  to  individuals,  but  equally  to 
all  Her  Majesty's  subjects.  Daragh  v.  Dunn, 
7  U.  C.  L.  J.  273. 

While  a  several  fishery  in  a  navigable  river 
cannot  be  created  since  the  Magna  Cliarta,  yet. 
if  it  existed  previous  to  that  time,  it  may  be 
subsequently  granted.  Devonshire  v.  Hodnett, 
1  Hudson  &  B.  322. 

The  right  of  fishing  In  a  public  navigable 
river  belongs  to  the  public,  and*  not  to  the 
land  bounded  on  the  river.  Rose  v.  Belyea, 
1  Hannay  (N.  B.)   109. 

The  right  to  a  fishery  In  a  public  stream  Is 
prima  facie  in  the  public.  Russell  v.  Stock- 
ing, 8  Conn.  236. 

While  in  a  private  stream  it  puts  the  proof 
upon  those  that  claim  liheram  pUccriam,  "in 
case  of  a  river  that  flows  and  refiows,  and  is  an. 
arm  of  the  sea,*'  prima  facie  it  is  common  to  all. 
it  being  a  good  Justification  to  say  that  the- 
looua  in  quo  is  braoMum  maris  in  quo  unu9 
quisque  aubjcetut  donUnua  regis  hahet  et  habere- 
debet  Hberam  piscariam.  Fits  waiter's  Case,  1 
Mod.  105. 

The  state  is  the  owner  of  the  beds  of  all 
tide-water  rivers  within  Its  boundaries,  un- 
less they  have  been  granted  away,  and  has  the 
right  to  prescribe  the  mode  in  which  fish  may 
be  taken  In  such  waters.  Hughes  v.  State,  ST 
Md.  298.  39  Atl.  747. 

In  Scotland,  however,  the  law  is  in  its  orig- 
inal  form   so   far  as  the   salmon  fisheries  are 
concerned,  and  has  not  been  subjected  to  the  . 
modifying  Influence  which  has  occurred  in  Eng- 
land. 

And  the  right  of  the  Crown  In  salmon  fish- 
eries In  the  open  sea  around  the  coast  of  Scot- 
land is  to  be  determined  by  the  law  of  Scotland. 
Gammell  v.  Wood  &  Forest  Comrs,  3  Macq.  H. 
L.  Cas.  419. 

The  right  of  salmon  fishing  In  the  sea 
uround  the  coast  of  Scotland  belongs  to  the 
Crown,  and  is  inter  regalia,  except  so  far  as  It 
has  t>een  parted  with  by  grant.  McDouali  y. 
Lord  Advocate.  L.  R.  2  H.  L.  Sc.  App.  Cas. 
431 ;  Lord  Advocate  v.  Lovat,  L.  R.  5  App, 
Cas.   273. 
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place  where  the  lish  entered,  and  that  it  waB 
at  all  times  left  open.  There  is  no  evidence 
as  to  the  quantity  of  fish  escaping  from  the 
nets;  it  simply  appears  that  it  was  possible 
for  the  fish  to  go  out  in  the  same  way  they 
got  in.  It  was  also  in  evidence  that  these 
nets  were  frequently  disturbed  by  wind  and 
storm,  and  at  such  times  so  disordered  that 
fish  escaped  over  the  top.  When  the  state 
had  rested  its  case,  the  defendant  Thomas 
moved  the  court  to  arrest  the  testimony 
from  the  jury  and  direct  a  verdict  of  not 
guilty.  The  court  overruled  this  motion, 
but  after  argument  did  direct  a  verdict  of 
not  guilty,  which  was  returned  by  the  jury, 
and  to  which  the  state  excepted. 

Messrs,  J.  M.  Sheets,  Attorney  General, 
Harry  P.  Bosworth,  and  Homer  Har- 
per, for  plaintiff: 


Yish  caught  or  confined  in  a  net  or  trap 
are  the  subject  of  larceny. 

4  Chitty's  Bl.  Com.  p.  189;  2  Russell, 
Crimes,  5th  ed.  p.  83;  Clark,  Crim.  Law,  p. 
243;  Desty,  Am.  Crim.  Law,  |  146  Q;  2  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  345;  State  v. 
House,  66  N.  C.  316,  6  Am.  Rep.  744;  2 
Bishop,  Crim.  Law,  §  776;  3  Lawson, 
Rights,  Rem.  &  Pr.  §  1367. 

Messrs.  A.  G.  Reynolds  and  Foran, 
MoTighe,  &  Baker,  for  defendants: 

Fish,  while  roaming  at  will  in  public  wa- 
ters, are  animals  ferce  natures,  and  are  the 
property  of  the  community  at  large;  but, 
when  they  become  the  subject  of  a  qualified 
property  in  an  individual  if  reclaimed,  con- 
fined, or  dead,  and  if  fit  for  food  when  such 
qualified  property  is  acquired,  they  become 
the  subject  of  larceny.    In  order  to  render 


The  right  belongs  to  the  Crown,  not  as  a 
trustee  for  the  public,  but  as  a  part  of  its 
hereditary  revenae,  and  may  be  granted  by  it, 
and  may  be  feudalized.  Gammell  y.  Wood  & 
Forest  Comrs.  8  Macq.  H.  L.  Gas.  410. 

The  royai  interest  in  salmon  fishings  extend- 
ed to  those  in  the  open  sea,  as  well  as  in  rivers 
and  estuaries.    IMd. 

By  that  law  the  Crown  is  presumed  to  be 
entitled  to  all  salmon  fisheries  to  which  the 
vassal  cannot  affirmatively  establish  his  claim. 
Lord  Advocate  v.  Lovat,  L.  R.  6  App.  Cas.  288. 

In  Gammell  v.  Wood  &  Forest  Comrs.  8 
Macq.  H.  L.  Cas.  419,  the  lord  chancellor.  In 
discussing  the  right  of  the  Crown  to  salmon 
fisheries  on  the  coast  of  Scotland,  says  that 
salmon  fishings  at  an  early  period  in  the  his- 
tory of  Scotland  were  regarded  as  possessing 
a  peculiar  valae  over  other  fishings,  and  were 
distinguishable  from  them  in  a  remarkable  man- 
ner. They  were  only  capable  of  belonging  to  a 
subject  by  an  express  grant  from  the  Crown,  or 
by  a  grant  of  fishings  generally,  followed  by 
such  user  of  salmon  fishing  as  proved  that  it 
was  Intended  to  be  comprehended  within  the 
general  terms  of  the  grant. 

As  between  subjects  of  different  nations. 

It  Is  not  competent  for  the  subjects  of  one 
country  to  fish  in  those  seas  or  riyers  which 
are  acknowledged  to  be  under  control  of  another 
sovereign,  unless  they  obtain  his  consent  prior 
to  their  undertaking.  Woolrych,  Waters,  p. 
77. 

In  The  Grace,  4  Can.  Exch.  283,  it  is  said 
that  it  is  an  axiom  of  international  law  that 
every  state  is  entitled  to  declare  that  fishing 
on  its  coasts  is  an  exclusive  right  of  its  own 
subjects. 

If  a  body  of  water  is  wholly  within  the  do- 
minion of  a  country,  it  may  regulate  the  public 
right  of  fishing  therein,  and  the  regulations 
will  apply  to  acts  done  more  than  3  miles  from 
the  shore.     Mowat  v.  McFee,  5  Can.  S.  C.  66. 

By  a  convention  between  England  and  France 
regulations  were  made  as  to  fishing  upon  the 
seas  lying  between  the  two  countries.  By  the 
Knglish  act  to  enforce  the  convention.  Jurisdic- 
tion over  violations  of  it  is  given  to  Justices 
of  the  peace,  and  therefore  no  action  can  be 
maintained  in  the  Queen's  bench  for  injuries 
done  by  a  violation  of  the  act.  Marshall  v. 
Nicholls,  16  Jur.  1155,  21  L.  J.  Q.  B.  N.  8. 
343,   18   Q.   B.  882. 

By  a  convention  between  the  United  States 
and  Great  jSrltain,  dated  1818,  the  United 
States  renounced  any  liberty  to  take  fish  within 
8  marine  miles  of  any  of  the  coasts,  bays,  creeks, 
60  L.  R.  A. 


or  harbors  of  his  Britannic  Majesty's  domin- 
ions in  America,  and  by  statute  00  Geo.  III. 
chap.  38,  it  was  enacted  that  if  any  foreign  ves- 
sel should  be  found  fishing  within  8  marine 
miles  of  such  coasts,  she  should  be  forfeited. 
And  by  the  Canadian  statute  (Rev.  Stat.  chap. 
94,  i  3),  it  was  enacted  that  if  any  foreign, 
unlicensed  ship  should  be  found  fishing  within 
3  marine  miles  of  the  coast  she  should  be  for- 
feited. In  The  Frederick  Gerring,  Jr.,  27  Can. 
S.  C.  271,  Affirming  5  Can.  Exch.  164,  it  was 
held  that  a  vessel  was  subject  to  forfeiture 
which,  after  having  pursed  its  seine  with  a 
draught  of  fishes  taken  outside  the  8-mile  lim- 
it, drifted  within  the  3-mile  limit,  after  which 
the  bailing  of  the  fish  from  the  seine  was  con- 
tinued. 

The  remedy  imposed  by  an  article  of  the  con- 
vention between  EJngland  and  France  for  the 
guidance  of  the  fishermen  of  the  two  countries 
in  the  sea  lying  between  them,  for  a  breach  of 
any  article  of  the  convention,  is  exclusive,  and 
no  action  can  be  maintained  for  such  a  breach 
or  for  damages  caused  by  it.  Biarshall  v. 
Nicholls,  18  Q.  B.  882,  16  Jur.  1156,  21  L.  J. 
Q.  B.  N.  8.  343. 

The  United  States,  upon  acquiring  the  Pribil- 
of  islands  from  Russia,  asserted  a  Jurisdiction 
over  the  Behring  sea  for  the  protection  of  the 
seal  fisheries.  This  Jurisdiction  was  disputed 
by  other  nations,  and  finally  became  the  sub- 
ject of  arbitration  in  which  the  questions  sub- 
mitted involved  the  extent  of  the  Russian 
claims  to  the  sea  prior  to  the  cession  of  the 
territory  to  the  United  States,  and  how  far  its 
claims  have  been  acquiesced  In  by  Great 
Britain  ;  and  furiher,  whether  or  not  the  United 
States  had  any  right  of  protection  of  property 
in  the  seals  outside  the  ordinary  3-mile  limit. 
The  arbitrators  found  that  Russia  had  not  es- 
tablished any  exclusive  right  to  the  sea,  and 
that,  therefore,  the  United  States  bad  acquired 
none,  and  could  enforce  no  regulation  against 
subjects  of  foreign  powers  outside  the  regula- 
tion 3-mIle  limit.  27  Am.  L.  Rev.  703. 
Prior  to  the  arbitration,  the  courts,  as  in 
duty  bound,  recognized  the  assertions  of 
the  political  department  of  government  as 
to  its  dominion,  and  enforced  the  statutes 
passed  for  the  protection  of  the  seals.  The  Al- 
exander, 60  Fed.  914.  But,  after  the  award  had 
been  acquiesced  in  by  the  political  department 
of  the  government,  the  courts  refused  to  take 
Jurisdiction  of  proceedings  against  foreign  ves- 
sels found  outside  the  3-mile  limit  (The  La 
Ninfa,  21  C.  C.  A.  434,  44  U.  S.  App.  648,  75 
Fed.  513,  Reversing  49  Fed.  575;  The  Alexan- 
der, 21  C.  C.  A.  441,  44  U.  S.  App.  659,  75  Fed. 
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them  subject  to  larceny  they  must  be 
brought  under  the  dominion  of  man. 

People  V.  Bridges,  142  111.  30,  16  L.  R.  A. 
684,  31  N.  E.  116;  State  v.  Krider,  78  N.  C. 
481;  Com,  v.  Chaoe,  9  Pick.  16,  19  Am.  Dec 
348;  WJi^atley  y.  Harris,  4  Sneed,  468,  70 
Am.  Dec.  268 ;  State  y.  Doe,  79  Ind.  9, 41  Am. 
Rep.  699;  Ward  v.  State,  48  Ala.  161,  17 
Am.  Rep.  31;  26  Alb.  L.  J.  444;  State  v. 
Brown,  9  Baxt.  63,  40  Am.  Rep.  81 ;  Norton 
V.  Ladd,  6  N.  H.  203,  20  Am.  Dec.  673; 
State  V.  House,  66  N.  G.  316,  6  Am.  Rep. 
744. 

Confinement  must  be  actual,  and  such  as 
to  deprive  the  fish  of  their  natural  liberty, 
and  render  escape  impossible. 

Young  v.  Uiohens,  6  Q.  B.  606;  People  v. 
Bridges,  142  111.  30,  16  L.  R.  A.  684,  31  N. 
E.  116;  People  v.  Truckee  Lumber  Co,  116 
Cal.  397,  39  L.  R.  A.  681,  48  Pac  374. 


Food  fish  in  the  "trap"  or  "pot"  of  a 
pound  net  set  in  public  waters  are  not  the 
subject  of  larceny  so  long  as  the  aperture 
through  which  they  entered  is  left  open  so 
that  they  may  escape  therefrom  at  will. 
The  facts  being  agreed  upon,  it  remained 
for  the  court  to  say  whether  in  such  a  net 
the  fish  could  be  said  to  be  confined,  within 
the  meaning  of  the  law. 

People  V.  Bridges,  142  111.  30,  16  L.  R.  A. 
684,  31  N.  E.  116;  Wharton,  Crim.  PI.  & 
Pr.  9th  ed.  812;  Kinkead,  Pr.  §|  768,  770. 

No  one  has  property  in  animals  and  fowls 
until  they  are  reduced  to  possession. 

Magner  v.  People,  97  111.  320;  2  Bl.  CJom. 
381;  State  v.  Krider,  78  N.  C.  481;  Norton 
V.  Ladd,  6  N.  H.  203,  20  Am.  Dec.  673; 
State  V.  House,  66  N.  G.  316,  6  Am.  Rep. 
744;  State  v.  Geer,  61  Gonn.  144,  13  L.  R. 
A.  804,   3  Inters.   Gom.   Rep.  732,  22  All. 


519,  Reversing  60  Fed.  914)  ;  although  they 
did  enforce  the  statutes  passed  by  Congress  for 
the  protection  of  the  seals  within  60  geograph- 
ical miles  of  the  islands  against  United  States 
citizena     The  James  G.  Swan,  77  Fed.  473. 

Public  rights  in  United  States. 

The  limitation  upon  the  rights  of  the  Crown 
in  England,  and  upon  its  power  to  grant  pri- 
vate rights  of  fishery,  did  not  extend  to  the 
people  themselves  as  represented  In  Parlla* 
ment,  and  that  body  has  always  had  the  power 
to  make  sach  grants.  When  the  American 
colonies  acquired  their  independence,  they  ac- 
quired with  it,  not  only  the  powers  of  the 
British  Crown,  but  also  those  of  Parliament. 
In  the  absence  of  a  constitutional  limitation, 
these  powers  are  vested  in  the  lawmaking  rep- 
resentatives of  the  people  of  the  several  states, 
and  there  is  nothing  to  prevent  them  from  mak- 
ing private  grants.  In  the  absence  of  such 
grants,  however,  the  right  of  fishing  in  all 
waters  the  tttle  to  which  is  In  the  public  be- 
longs to  all  the  people  in  common. 

The  right  to  fish  In  the  public  waters,  in  the 
absence  of  express  prohibitory  legislation,  is  a 
right  common  to  all  of  the  cltisens  of  the 
state;  and,  while  the  legislature  has  ample 
power  to  regulate  the  right,  or  grant  It  to 
one  to  the  exclusion  of  others, — for  a  limited 
time,  at  least, — the  statute  expressing  such  in- 
tent must  have  the  directness  and  certainty  of  a 
penal  statute,  or,  at  least,  not  be  capable  of  a 
different  construction,  before  it  will  be  given 
that  effect.  Legoe  v.  Chicago  Fishing  Co.  24 
Wash.  175,  64  Pac.  141;  De  Mers  v.  Sandy 
Spit  Fish  Co.  24  Wash.  582,  64  Pac.  799. 

Bvery  man  has  an  equal  right  to  take  for 
his  own  use  all  creatures  fit  for  food  (such  as 
fish)  that  are  wild  by  nature,  so  long  as  be 
does  no  Injury  to  another's  rights.  Sterling 
V.  Jackson,  60  Mich.  488,  37  N.  W.  845. 

To  fish  is  a  right  accorded  by  the  state,  and 
the  question  of  individual  enjoyment  is  one 
of  public  privilege,  and  not  of  private  right. 
People  V.  Collison,  85  Mich.  105,  48  N.  W.  292. 

In  Yensen  v.  State.  7  Ohio  N.  P.  18,  it  is 
said  that  the  business  of  fishing  is  itself  a  law- 
ful one,  in  which  anyone  has  the  right  to  en- 
gage. The  right  of  public  fishery  in  the  waters 
of  the  Great  Lakes  is  one  of  the  time-honored, 
we  might  say  almost  sacred,  rights  of  the  peo- 
ple. 

Open-water  fishing  Is  as  essentially  a  mari- 
time business  as  any  other  use  of  the  water 
outside  the  line  prescribed  by  statute.  Anyone 
has  the  right  to  fish  with  such  appliances  as 
60  L.  R.  A. 


are  appropriate  to  open  water  fishing.  Lincoln 
V.  Davis,  58  Mich.  875,  51  Am.  Bep.  116,  19 
N.  W.  103. 

The  right  of  fishery  in  tidal  waters  Is  a  com- 
mon right,  and  any  derogation  thereof  by  pri- 
vate rights  must  be  clearly  shown  by  prescrip- 
tion or  private  grant.  Slingerland  v.  Inter- 
national Contracting  Co.  43  App.  Dlv.  215, 
60  N.  Y.  Supp.  12. 

In  the  absence  of  statutory  authority,  no 
exclusive  right  to  any  portion  of  a  fishing  dis- 
trict on  the  public  waters  of  a  sound  can  be 
appropriated;  but  such  right  is  common  to  all. 
Gerhard  v.  Worrell,  20  Wash.  492,  55  Pac.  625. 

Until  appropriation  is  made  of  a  fishery  by 
the  state  or  mimicipality,  any  dtlsen  may  use 
it.    Coolidge  V.  Williams,  4  Masa   140. 

In  waters  above  the  tide. 

In  England  the  King's  title  to  the  water  de- 
pended upon  its  character,  and,  since  the  right 
to  the  fish  follows  the  title  to  the  water,  his 
right,  and  therefore  the  right  of  the  public, 
to  the  fish  went  no  farther  than  the  fiow  of  the 
tide.  The  right  did  not  depend  upon  the  nav- 
igable character  of  the  water,  nor  upon  its  ac- 
tual navigation,  but  solely  upon  the  tide. 

In  all  tidal  waters,  or  flumefi  regale,  the  fish- 
ery belongs  to  the  King  by  his  prerogatlTe. 
but  in  nontidai  streams  the  terre-tenants  of 
either  side  have  an  interest  in  the  fishery  of 
common  right.  Selden,  Mare  Clausum,  lib.  2. 
chap.  21,  16  Vln.  Abr.  576  (B  o),   (16),   (17). 

A  common  fishery  cannot  be  claimed  in  pri- 
vate waters.     Woolrych,  Waters,  p.  75. 

The  public  have  no  right  of  fishery  in  a  tidal 
stream  at  a  point  above  the  action  of  the  tide. 
though  It  be  navigable  In  fact.  Blount  t. 
Layard  [1891]  2  Ch.  681,  note;  Ashworth  ▼. 
Browne,  10  Ir.  Ch.  Rep.  421,  7  Ir.  Jur.  O.  S. 
315;  Iteece  v.  Miller,  L.  B.  8  Q.  B.  Dlv.  626, 
51  L.  J.  M.  C.  N.  S.  64,  47  J.  P.  87 :  Pearce  t. 
Scotcher,  L.  R.  9  Q.  B.  Dlv.  162,  46  L.  T.  N.  8. 
342,  46  J.  P.  248;  Queen  v.  Robertson,  6  Can. 
S.  C.  52 ;  Smith  v.  Andrews  [1891]  2  Ch.  678, 
65  L.  T.  N.  S.  175. 

The  right  of  catching  fish  in  the  navigable 
and  nontidai  part  of  the  river  belongs  exclu- 
sively to  the  riparian  owner,  who  has  the  same 
right  precisely  as  to  catching  fish  there  as  the 
riparian  owners  have  in  the  nonnavigable  part 
of  the  river.  It  is  thus  clear  that  the  right  to 
catch  fish  does  not  depend  in  any  way  on  the 
right  of  public  passage.  The  public  right  of 
navigation  and  the  public  right  of  fishing  are 
entirely  separate  rights.  Leconfi'eld  v.  Lons- 
dale, L.  R.  5  C.  P.  665,  89  L.  J.  C.   P.  N.   S. 
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1012;  Americati  Eatp,  Co,  v.  People,  133  111. 
649,  9  L.  JR.  A.  138,  24  N.  E.  768;  State  em 
rel,  Corcoran  v.  Chapel,  64  Minn.  130,  32 
L.  R.  A.  131,  66  N.  W.  206. 

Davis,  J.,  delivered  the  opinion  of  the 
court: 

Fish  are  ferce  naturw;  yet,  "where  the  an- 
imals or  other  creatures  are  not  domestic, 
but  are  ferce  naturcB,  larceny  may,  notwith- 
standing, be  conmiitted  of  them,  if  they  are 
lit  for  food  of  man,  and  dead,  reclaimed  (and 
known  to  be  so),  or  confined.  Thus  .  .  . 
fish  in  a  tank  or  net,  or,  as  it  seems,  in  any 
other  inclosed  place  which  is  private  proper- 
ty, and  where  they  may  be  taken  at  any 
time  at  the  pleasure  of  the  owner,  .  .  . 
the  taking  of  them  with  felonious  intent  will 
be  larceny."    2  Russell,  Crimes,  83:    "  Fish 


confined  in  a  tank  or  net  are  sufficiently  se- 
sured."    2  Bishop,  Grim.  Law,  §  776. 

The  trial  judge  seems  to  have  directed  the 
jury  to  return  a  verdict  of  not  guilty  on 
the  theory  that  the  fish  must  have  been  con- 
fined so  that  there  was  absolutely  no  pos- 
sibility of  escape.  We  think  that  this  doc- 
trine IS  both  unnecessarily  technical  and  er- 
roneous. For  example,  bees  in  a  hive  may 
be  the  subject  of  larceny,  yet  it  is  possible 
for  the  bees  to  leave  the  hive  by  the  same 
place  at  which  they  entered.  To  acquire 
a  property  right  in  animals  ferce  naturce,  the 
pursuer  must  bring  them  into  his  power  and 
control,  and  so  maintain  his  control  as  to 
show  that  he  does  not  intend  to  abandon 
them  again  to  the  world  at  large.  When  he 
has  confined  them  within  his  own  private  in- 
closure,  where  he  may  subject  them  to  his 
own  use  at  his  pleasure,  and  maintains  rea- 


805,  23  L.  T.  N.  S.  166,  18  Week.  Rep.  1166 
(commissioners*  opinion). 

In  point  of  law,  there  can  be  no  common 
right  of  fishery  in  a  nonnavigable  river.  Hud- 
son V.  MacUae,  4  Best  &  S.  585,  9  L.  T.  N.  S. 
678,  33  L.  J.  M.  C.  N.  S.  66,  12  WeelE.  Rep.  80 ; 
Mussett  V.  Burch,  35  L.  T.  N.  S.  486. 

Where  the  lands  adjolnincr  fresh-water  rivers 
have  been  granted,  the  exclusive  right  of  flail- 
ing is  In  the  riparian  proprietor;  and  where 
such  lands  have  not  been  granted,  the  right 
is  in  the  Crown  for  the  benefit  of  the  public. 
Steadman  v.  Robertson,  2  Pugsley  ft  B.  (N.  B.) 
580. 

Riparian  proprietors  have  an  exclusive  right 
of  fishing  in  nonnavigable  lakee,  rivers,  streams, 
and  waters,  the  beds  of  which  have  been  granted 
them  by  the  Crown.  Re  Provincial  Fisheries, 
26  Can.  S.  C.  444. 

There  is  no  connection  whatever  between  a 
right  of  passage  and  a  right  of  fishing.  A  right 
of  passage  is  an  easement, — ^that  is,  a  priv- 
ilege without  profit,  as  in  a  common  highway. 
A  right  to  catch  fish  is  a  profit  d  prendre,  sub- 
ject, no  doubt,  to  the  free  use  of  the  river  as 
a  highway,  and  to  the  private  rights  of  others. 
Queen  v.  Robertson,  6  Can.  S.  C.  62. 

The  Crown,  In  right  of  the  Provinces,  may 
grant  the  soil  of  all  land  under  nontidal  waters, 
and  the  right  to  a  several  fishery  thereon  pass- 
es as  an  incident  unless  expressly  reserved. 
Re  Provincial  Fisheries,  26  Can.  S.  C.  444. 

A  navigable  river,  for  the  purpose  of  the  com- 
mon and  public  right  of  fishing,  must  be  a  tidal 
river  in  which  the  tide  ebbs  and  fiows,  and  the 
right  cannot  be  extended  to  a  river  merely 
capable  of  navigation  by  ships  and  boats.  Mur- 
phy V.  Ryan,  Ir.  Rep.  2  C.  L.  143,  16  Week. 
Rep.  678. 

At  commen  law  the  public  right  of  fishing 
In  rivers  was  confined  to  such  portions  of  the 
rivers  as  were  covered  by  the  ebb  and  fiow  of 
the  tide.  WIHow  River  Club  v.  Wade,  100  Wis. 
86,  42  L.  R.  A.  305,  76  N.  W.  273. 

A  river  is  not  tidal,  so  as  to  give  a  public 
right  of  fishery,  where  it  is  unaffected  by  or- 
dinary tides,  although  upon  the  occasion  of 
very  high  tides  the  rising  of  salt  water  in  the 
lower  part  of  the  river  dams  back  the  fresh 
water,  and  causes  it,  upon  those  occasions,  to 
rise  and  fall  with  the  fiow  and  ebb  of  the  tide. 
In  this  case  Grove,  J.,  says,  in  order  that  the 
river  may  be  tidal  at  the  spot  in  question,  it 
may  not  be  necessary  that  the  water  should 
be  salt,  but  the  spot  must  be  one  where  the  tide 
in  the  ordinary  and  regular  course  of  things 
fiows  and  reflows.  There  is  no  case  which 
shows  that,  because  at  exceptionally  high  tides, 
60  L.  R.  A. 


some  portion  of  the  river  is  dammed  up  and 
prevented  from  flowing  down,  and  so  rises  and 
falls  with  the  tide,  that  that  portion  of  the 
river  can  be  called  tidal.  Reece  v.  Miller,  L. 
R.  8  Q.  B.  Div.  626,  61  L.  J.  M.  C.  N.  S.  64,  47 
J.  P.  87. 

In  Smith  V.  Andrews  [1891]  2  Ch.  693,  66 
L.  T.  N.  S.  176,  North,  J.,  in  speaking  of  the 
Tliames  at  a  point  above  the  action  of  the 
tide,  and  holding  tliat  no  right  of  fishery  ex- 
isted there,  said:  The  idea  is  sometimes  en- 
tertained tliat  the  right  to  pass  along  a  public 
navigable  river  carries  with  it  the  right  to  fish 
in  it ;  but,  so  far  as  regards  nontidal  rivers, 
this  is  not  so.  Persons  using  a  navigable  high- 
way no  more  acquire  thereby  a  right  to  fish 
there,  than  persons  passing  along  a  public  high- 
way on  land  acquire  a  right  to  shoot  upon  it. 

Whoever  claims  the  right  to  fish  in  private 
waters  has  the  burden  of  showing  the  founda- 
tion of  such  right.  Fitzwalter*s  Caae,  1  Mod. 
105. 

The  owner  of  the  soil  may  have  an  exclusive 
right  of  fishery  in  water  which  is  so  far  navi- 
gable that  he  cannot  prevent  the  public  from 
passing  over  it.  Micklethwait  v.  Vincent,  67 
L.  T.  N.  8.  225. 

Property  rights  to  a  several  fishery  id  non- 
navigable nontidal  waters  are  not  abridged 
when  the  waters  are  made  navigable  by  Parlia- 
ment by  artificial  improvements.  Hargreaves 
V.  Diddams,  32  L.  T.  N.  S.  600,  L.  R.  10  Q.  B. 
582,  44  L.  J.  M.  C.  N.  S.  178,  23  Week.  Rep. 
828 ;  Mussett  v.  Burch,  86  L.  T.  N.  8.  486. 

Where  a  river  runs  through  a  manor  the  legal 
presumption  is  that  the  right  of  fishing  belongs 
to  those  owning  land  on  its  side,  and  extends 
to  the  center  of  the  stream.  Lamb  v.  New- 
biggin,  1  Car.  &  K.  649.  In  this  case  it  was 
argued  that  where  a  private  river  runs  throngh 
a  manor  the  right  to  fish  along  the  shore  there- 
of prima  fade  belongs  exclusively  to  the  lord; 
but  the  court  held  that  it  belonged  to  those 
owning  the  land  abutting  on  the  river,  and 
that,  if  a  lord  claims  a  several  fishery  therein, 
the  burden  is  upon  him  to  prove  it. 

An  exclusive  fishery  in  a  private  stream 
passes  as  an  incident  to  a  grant  of  adjoining 
upland.     Queen  v.  Robertson,  6  Can.  8.  C.  62. 

There  is  a  statement  in  Warren  v.  Matthews, 
1  Salk.  357,  6  Mod.  73,  that  a  subject  has  a 
right  to  fish  in  all  navigable  rivers  the  same 
as  in  the  sea ;  but  this  must  be  regarded  as  an 
inaccurate  use  of  the  word  "navigable"  when 
"tidal"  is  meant. 

But  the  right  of  fishery  is  public  in  all  tidal 
waters,  and  all  other  waters  de  facto  navigable, 
where  or  so  long  as  the  title  to  the  bed  remains 
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sonable  precautions  to  prevent  escape,  they 
are  so  impressed  with  his  proprietorship 
that  a  felonious  taking  of  them  from  his  in- 
dosure,  whether  trap,  cage,  park,  net,  or 
whatever  it  may  be,  will  be  larceny.  For 
such  cases,  as  is  clearly  shown  by  the  au- 
thorities above  quoted,  the  law  does  not  re- 
quire absolute  security  against  the  possibil- 
ity of  escape,  and  none  of  the  authorities 
cited  for  the  defendants  in  error,  except  Nor- 
toiir  V.  La4d,  5  N.  H.  203,  20  Am.  Dec.  673, 
sustain  tiieir  contention.  Toung  v.  Hichens, 
6  Q.  B.  606,  is  not  applicable  to  this  case. 
That  was  an  action  for  the  conversion  of  fish 
which  were  never  in  the  plaintiff's  net,  but 
had  been  frightened  away  from  entering  in- 
to the  plaintiff's  net  by  the  defendant,  and 
caught  in  his  own  net. 

In  the  present  case  the  fish  were  not  at 
large  in  Lake  ii^ie.  They  were  confined  in 
nets,  from  which  it  was  not  absolutely  im- 
possible for  them  to  escape,  yet  it  was  prac- 


tically so  impossible;  for  it  seems  that  un- 
der ordinary  circumstances  few,  if  any,  of 
the  fish  escape.  The  fish  that  were  taken 
had  not  esca^Hid,  and  it  does  not  appear  that 
thev  would  have  escaped,  or  even  that  they 
probably  would  have  escaped.  They  were  so 
safely  secured  that  the  owners  of  the  nets 
could  have  taken  them  out  of  the  water  at 
will  as  readily  as  the  defendants  did.  The 
possession  of  the  owners  of  the  nets  was  so 
complete  and  certain  that  the  defendants 
went  to  the  nets  and  raised  them  with  abso- 
lute assurance  that  they  could  get  the  fish 
that  were  in  them.  We  think,  therefore, 
that  the  owners  of  the  nets,  having  captured 
and  confined  the  fish,  had  acquired  such  a 
property  in  them  that  the  taJdng  of  them 
was  larceny. 

Kxceptions  sustained, 

Bnrket,    Ch.  J.,   and   Spear,    Shavek, 
Price,  and  Crew,  JJ.,  concur. 


In  the  Crown.  Re  Provincial  Fisheries,  26 
Can.  d.  C.  444. 

The  common  right  to  take  fish  not  only  ex- 
tends to  navigable  waters,  but  exists  as  to  ail 
waters,  the  lands  underlying  which  are  not  in 
private  ownership, — to  all  lakes,  ponds,  or 
sti^ams,  navigable  or  otherwise,  upon  the  pub- 
lic lands  of  a  state  or  the  United  States,  not 
protected  by  reservation.  People  v.  Tmckee 
Lumber  Co.  116  Cal.  397,  89  L.  R.  A.  581,  48 
Pac.  874. 

Where  the  Crown  grants  the  land  on  both 
sides  of  a  river  above  the  flow  of  the  tide,  and 
expressly  reserves  the  bed  of  the  river,  the  pub- 
lic has  the  same  common  right  of  fishery  there 
that  it  has  in  tidal  rivers.  Robertson  v.  Stead- 
man,  8  Pugsley  (N.  B.)  621. 

The  old  law  of  France  in  regard  to  the  right 
of  fishery  in  nonnavigable  streams  flowing 
through  private  lands  is  tliat  It  does  not  de- 
pend upon  the  ownership  of  land  adjacent  to 
the  stream,  but  may  be  conferred  by  the  sover- 
eign upon  individuals  from  whom  permission 
must  be  obtained  in  order  to  enjoy  the  right. 
Re  Provincial  Fisheries,  26  Can.  S.  C.  444. 

In  the  United  States. 

Tlip  Hti-ict  rule  of  the  common  law  as  to  the 
ownership  of  land  under  nontldal  water,  and 
therefore  of  the  fishery,  has  not  been  followed 
In  all  of  the  states  of  the  Union.  So  far  as 
this  change  was  made  by  the  adoption  of  the 
original  Constitution,  It  was  undoubtedly  prop- 
er. 

So  far  as  It  was  done  by  the  legislature  with- 
out constitutional  authority,  It  deprived  the  ri- 
parian owner  of  property  without  due  process 
of  law,  or  took  his  property  for  public  use  with- 
out compensation.  So  far  as  It  was  done  by 
the  court.  It  was  Judicial  legislation  of  the 
worst  kind. 

A  fishery  is  property  of  which  the  owner  can- 
not be  depri%'ed  without  compensation.  Tudor 
V.  Cambridge  Waterworks,  1  Allen,  164. 

The  right  of  a  riparian  owner  to  fish  In  the 
water  of  a  private  river  is  not  a  riparian  right 
In  the  nature  of  an  easement,  but  is  strictly  a 
right  of  property.  Queen  v.  Robertson,  6  Can. 
S.  C.  52. 

So  far  as  the  mere  angling  with  hook  and 
line  is  concerned,  the  exercise  of  the  right  by 
the  public  is  subject  to  no  serious  objection ; 
bnt  the  establishment  of  the  principle  involves 
the  use  of  destructive  modes  of  fishing,  as  well 
as  the  liability  to  trespass  on  the  adjoining 
land. 
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From  the  earliest  times,  fisheries  were  recog- 
nised as  part  of  the  estate.  Maltland's  Domes- 
day. 330. 

Most  of  the  states  have  followed  the  common 
law  without  question. 

Above  the  ebbing  and  fiowing  of  the  tide  the 
right  of  fishery  belongs  exclusively  to  the  ad- 
Joining  proprietors.  Adams  v.  Pease,  2  Conn. 
481. 

The  right  of  fishing  in  a  canal  Is  incident  to 
the  soil.     Woolrych,  Waters,  p.  65. 

A  grant  of  the  exclusive  enjoyment  of  a  non- 
navigable  Inland  stream  to  a  mill  owner  confers 
an  exclusive  fishery,  and  there  is  no  Implied 
power  reserved  to  the  state  to  regulate  It.  Peo- 
ple V.  Piatt,  17  Johns.  195.  8  Am.  Dec.  382. 

The  common  law  limits  the  Sxcluslve  right  of 
fishing  in  streams  not  navigable,  nor  public 
waters,  in  the  riparian  owner  of  the  soil.  Beach 
V.  Morgan,  67  N.  H.  529,  41  Atl.  849. 

Grant  of  riparian  lands  on  a  private  stream 
confers  right  to  an  exclusive  fishery.  State  v. 
Glen,  52  N.  C.   (7  Jones  L.)  321. 

The  fishery  in  a  river  emptying  into  one  of 
the  Great  Lakes,  In  which  there  Is  no  ebb  and 
fiow  of  the  tide.  Is  not  free  or  common  to  all, 
but  belongs  exclusively  to  the  owners  of  the  ad- 
jacent land.  Hooker  v.  Cummings,  20  Johns. 
90,  11  Am.  Dec.  249. 

The  riparian  proprietor  on  a  nonnavigable 
stream  owns  the  fishery  to  the  middle  of  the 
stream  opposite  his  banks.  Ingram  v.  Thread- 
gill.  14  N.  C.  (3  Dev.  L.)  59. 

Under  the  statutes  and  interstate  agreement 
with  New  Jersey,  the  fisheries  In  the  Delaware 
river  ai*e  exclusive,  and  originally  belonged  to 
the  owner  of  the  upland,  but  may  be  leased, 
sold,  or  devised  to  a  person  not  owning  the  ad- 
joining shore.     Hart  v.  Hill,  1  Whart.  124. 

Even  In  Washington,  which  has  departed  as 
far  from  the  common  law  of  riparian  rights 
as  any  of  the  states.  It  is  said  that,  even  in  a 
navigable  or  public  river,  the  right  of  fishing 
remains  In  the  owner  of  the  bank,  the  public 
only  having  an  easement  over  the  stream ;  and 
the  taking  of  fish  therefrom  would  be  a  trespass 
against  the  riparian  proprietor.  Griffith  v.  Hol- 
man,  23  Wash.  347,  54  L.  R.  A.  178,  63  Pac 
239. 

In  most  of  the  cases  dealing  with  this  ques- 
tion the  courts  have  followed  thfe  inaccurate  use 
of  the  word  '*navigabie"  as  being  synonymous 
with  "tidal,"  which  originated  with  Chancellor 
Kent  (see  note  to  Willow  River  Club  v.  Wade 
rw^is.]  42  L.  R.  A.  306)  ;  so  that,  when  they 
state  that  the  right  of  fishery  in  nonnavigable 
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.streams  Is  private,  they  intend  to  follow  the 
-common-law  rule,  and  hold  that  the  risrht  Is 
private  except  In  tide  waters. 

There  Is  no  question  but  that  the  riparian 
proprietor  of  land  on  a  nonnavlgable,  nontldal 
stream  haa  the  fishery  to  the  middle  of  the 
stream.     Jackson  v.  Lewis,  Chevea  L.  259. 

If  a  stream  is  not  navigable  for  boats  or  any 
water  craft,  the  owner  of  the  land  can  exclude 
•everyone  from  the  right  of  fishing.  Waters  v. 
Lilley,  4  Pick.  145.  16  Am.  Dec.  838. 

Massachusetts  at  first  followed  the  common- 
law  nile. 

Proprietors  of  land  on  the  Connecticut  river, 
above  the  flowing  of  the  tide,  have  an  exclusive 
right  of  fishing,  and  of  the  use  of  the  water 
generally,  to  the  middle  of  the  river,  subject 
only  to  the  public  right  of  passage,  with  boats, 
rafts,  etc.     White  v.  Whlttier,  2  Dane  Abr.  702. 

The  fishery  in  nontldal,  though  navigable, 
waters  is  the  property  of  the  riparian  owner, 
exclusive  so  far  as  the  taking  of  fish  is  con- 
cerned ;  but  as  to  their  passage,  that  others  may 
«njoy  the  same  privilege,  the  maxim,  8io  utere, 
etc.,  applies,  and  he  cannot  place  a  dam  across 
the  stream  without  providing  an  adequate  fish- 
way.  Com.  V.  Chapin,  5  Pick.  199,  16  Am.  Dec. 
^86. 

In  Waters  v.  Lilley,  4  Pick.  145,  16  Am.  Dec. 
333,  it  is  said  that  the  legislature,  in  establish- 
ing the  right  to  occupy  fresh-water  streams  not 
•connected  with  the  sea  for  the  use  of  mills, 
made  no  provision  in  regard  to  fish.  And  that 
the  right  of  fishery  in  such  streams  was  exclu- 
sive in  the  owner  of  the  banks. 

But  this  rule  was  changed  by  statute.  How 
the  change  could  be  made,  and  the  right  to  the 
fishery  be  taken  from  the  owner  and  vested  in 
the  public  without  compensating  the  owner,  in 
the  face  of  a  constitutional  provision  that 
"'whenever  the  public  exigencies  require  that 
the  property  of  any  individual  should  be  appro- 
priated to  public  uses,  be  shall  receive  a  rea- 
sonable compensation  therefor," — is  dlfllcult  to 
understand.  It  may  be  that  the  individual  de- 
manded no  compensation,  for  the  question  of 
his  right  to  it  does  not  seem  to  have  been  pre- 
sented to  the  courts. 

However,  by  a  long  course  of  legislation  in 
Massachusetts  the  right  of  fishery,  even  in  pri- 
vate streams,  is  paramount  in  the  public,  to 
that  extent  changing  the  common  law.  But,  as 
against  all  others  than  the  public,  the  riparian 
owners  of  fishing  privileges  have  the  rights 
which  belong  to  private  property.  Cole  v. 
Eastham,  133  Mass.  65. 

The  right  of  fishery  in  such  rivers  as  the 
Connecticut  and  Merrimac  has  been  regarded 
by  the  laws  and  decisions  of  Massachusetts  for 
upwards  of  a  century  and  a  half  as  a  public 
right  even  above  the  points  where  navigable. 
Holyoke  Water- Power  Co.  v.  Lyman,  15  Wall. 
X^OO,  21  L.  ed.  133. 

By  reason  of  the  form  of  the  early  grants  in 
Pennsylvania,  it  has  been  held  that  the  title  to 
the  beds  of  its  principal  rivers  did  not  pass  to 
the  riparian  owners. 

The  right  of  piscary  must  be  a  right  appurte- 
nant to  the  soil  covered  with  water ;  and,  since 
the  Susquehanna  and  similar  navigable  nontldal 
streams  have  been  treated  as  though  tidal  as 
regards  riparian  boundaries,  the  fishery  is 
Tested  in  the  public.  Carson  v.  Blazer,  2  Blnn. 
475,  4  Am.  Dec.  463 ;  also  Shrunk  v.  Schuylkill 
Nav.  Co.  14  Serg.  &  R.  71. 

An  exclusive  fishery  in  a  navigable  stream 
must  be  established  by  grant,  actual  or  prescrip- 
tive.    Carson  v.  Blazer,  2  Blnn.  475. 

The  grantee  of  a  riparian  owner's  right  of 
'fishery  "as  heretofore  conducted"  in  a  public 
.stream  cannot  recover  damages  from  another 
fishing  therein,  but  is  entitled  to  damages  for 
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a  deprivation  of  an  appurtenant  easement  to 
draw  nets  on  and  pass  over  the  upland  to  which 
the  fishery  was  formerly  appurtenant,  when 
such  acts  are  used  wltn  the  fishery  "as  hereto- 
fore conducted."  Harvey  v.  Vandegrift,  1  W. 
N.  C.  629. 

In  South  Carolina  it  was  held  first  that  the 
right  of  fishing  In  a  stream  which  is  navigable 
in  fact  and  actually  used  by  the  public  for  pur- 
poses of  navigation  is  common  in  equal  degree 
to  the  whole  community.  Boatwright  v.  Book- 
man, Rice  L.  447. 

But  in  McCuIlough  v.  Wall,  4  Rich.  L.  68,  63 
Am.  Dec.  715,  the  court  held  that  the  common- 
law  rule  giving  the  common  right  of  fishing  in 
waters  in  which  the  tide  ebbs  and  fiows  does 
not  apply  to  streams  not  affected  by  the  tide, 
but  which  have  been  rendered  navigable  or 
floatable  by  artlfldal  means,— -at  least  to  that 
part  of  a  stream  above  a  falls  which,  in  their 
natural  state,  obstruct  the  serviceable  use  of 
the  river. 

And  Wardlaw,  J.,  stated  that  neither  the 
common-law  rule  relating  to  the  right  of  fish- 
ing in  waters  affected  by  the  ebb  and  flow  of 
the  tide,  nor  the  one  relating  to  the  title  to 
the  land  under  such  watiers,  had  been  applied 
in  South  Carolina  to  streams  not  affected  by  the 
tide,  although  they  may  be  navigable  or  floata- 
ble.    Ihid. 

In  Wisconsin  the  legislature  has  asserted  the 
public  right  of  flshery  in  every  floatable  stream, 
and  the  court  has  upheld  the  legislation. 

The  public  use  of  a  stream  navigable  in  fact 
for  the  floatage  of  logs  and  small  boats  in- 
cludes the  right  to  fish,  and  such  stream  is  a 
public  water  within  the  meaning  of  a  statute 
asserting  title  to  the  flsh  in  such  waters  and  per- 
mitting any  Individual  to  take  the  flsh,  although 
the  title  to  the  bed  of  the  stream  is  in  the  ri- 
parian owner ;  so  that  one  flshing  from  a  boat 
in  the  stream  is  not  guilty  of  trespassing  upon 
such  owner's  rights.  Willow  River  Club  v. 
Wade,  100  Wis.  86,  42  L.  R.  A.  305,  76  N.  W. 
273. 

The  flshery  In  public  waters  may  be  enjoyed 
as  of  common  right  and  without  showing  right 
by  grant  or  prescription.  Wright  v.  Mulvaney, 
78  Wis.  89,  0  L.  R.  A.  807,  46  N.  W.  1045. 

The  public  right  of  flshery  does  not  extend  to 
streams  which  are  nonnavlgable  in  their  nat- 
ural condition.  Burroughs  v.  Whltwam,  69 
Mich.  279,  26  N.  W.  491. 

II.  Qrant  of  exclusive  right  to  individual. 
a.  Right  to  make. 

Thera  is  no  doubt  that,  under  Selden's  con- 
ception of  the  rights  of  the  Crown  in  the  seas 
surrounding  the  British  coast,  the  right  of  flsh- 
ery was  a  perquisite,  to  l>e  used  or  disposed  of 
for  the  beneflt  of  the  Crown.  This,  also,  is  the 
idea  found  in  the  case  of  the  Royal  Fishery  of 
the  Banne,  Davies,  149.  The  doctrine  of  the 
Crown's  trusteeship  does  not  seem  to  have  been 
advanced  until  after  the  deposition  of  Charles 
I.,  and  the  time  and  place  of  its  beginning  do 
not  clearly  appear.  Even  as  late  as  Carter  v. 
Murcot,  4  Burr.  2162,  the  court,  in  speaking  of 
the  right  of  flshery,  says:  That  in  navigable 
rivers  the  proprietors  of  the  land  on  each  side 
have  not  the  exclusive  right  of  flshery;  that 
navigable  rivers  or  arms  of  the  sea  t)eIong  to 
the  Crown ;  and  that  the  Crown  may  grant  a 
several  flshery  in  a  navigable  river  where  the 
sea  flows  and  reflows,  or  in  an  arm  of  the  sea. 

In  modem  times  the  limitation  upon  the  pow- 
er of  the  Crown  is  usually  ascribed  to  Magna 
Charta,  but  a  reference  to  the  provisions  of 
that  instrument  shows  tliat  it  contained  no  spe- 
cific   reference    to    the    right   of    fishery.     The 
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clause  mostly  relied  on  for  that  imrpose  Is 
known  as  chapter  28,  and  is  as  follows:  All 
weirs  from  henceforth  shall  be  utterly  put  down 
by  Thames  and  Medway,  and  through  all  En- 
gland, but  only  by  the  seacoasts.  The  law  has 
always  been  that  the  owner  ot  a  fishery 
on  a  river  could  not  operate  it  so  as  to  prevent 
the  fish  from  passing  up  to  fisheries  higher  on 
the  stream.  The  placing  of  weirs  and  traps 
near  the  mouth  of  such  streams  as  Thames  and 
Medway  might  completely  destroy  the  possibili- 
ty of  fish  reaching  the  manors  of  the  barons 
living  along  the  stream,  and  be  a  serious  inter- 
ference with  their  rights.  Looking  at  the 
words  of  the  statute,  and  considering  them  in 
the  light  of  the  surrounding  circumstances,  it 
would  seem  that  the  object  of  that  section  was 
to  prevent  the  maintenance,  by  the  King's  li- 
cense, of  such  infringements  upon  the  barons' 
rights,  and  not  to  prevent  the  granting  of  ex- 
clusive rights  of  fishery. 

Another  chapter  of  the  charter  which  Is 
sometimes  referred  to  as  affecting  the  Crown's 
right  to  grant  several  fisheries  is  16,  which 
reads  as  follows :  "No  river  banks  shall  be 
guarded  (placed  in  defense,  —  defendantur) 
from  henceforth,  but  such  as  were  In  defense  In 
the  time  of  King  Henry,  our  grandfather,  by  the 
same  places  and  the  same  bounds  as  they  were 
wont  to  be  in  his  time." 

Some  support  Is  given  to  the  contention  that 
that  chapter  limited  the  right  of  the  Crown  to 
grant  several  fisheries  by  Coke's  commentary 
on  it  as  follows:  "That  is,  that  no  owner  of 
the  banks  of  rivers  shall  so  appropriate  or  keep 
the  rivers  several  to  him  to  defend  or  barre 
others,  either  to  have  passage  or  fish  there  oth- 
erwise than  they  were  used  in  the  reign  of 
Henry  II."  2  Inst.  30. 

There  is  little  reason  to  doubt  that  Lord  Coke 
entirely  misconceived  the  purpose  of  that  chap- 
ter. He  himself  states,  on  the  authority  of  the 
Mirror,  that  the  statute  is  out  of  use,  for 
"many  rivers  are  now  appropriated  and  placed 
in  defense  which  used  to  be  common  for  fish- 
ing and  use  In  the  time  of  Henry  II." 

Lord  Hale's  explanation  of  this  chapter  is 
as  follows:  "Before  the  statute  of  Magna 
Charta,  chap.  16,  it  was  frequent  for  the  King 
to  put  as  well  fresh  as  salt  rivers  in  defenso 
for  his  recreation;  that  is,  to  bar  fishing  and 
fowling  in  a  river  till  the  King  had  taken  his 
pleasure  or  advantage  of  the  writ  de  defenti- 
one  ripatHa.**     De  Jure   Maris,  chap.  II. 

Lord  Hale  further  states  that  the  form  of  the 
writ  was  changed  so  as  to  require  the  placing 
in  defense  of  such  rivers  only  as  were  in  defense 
in  the  time  of  Henry  II.  lie  further  states 
that,  as  the  custom  created  great  trouble  to  the 
country  and  little  benefit  or  addition  of  pleas- 
ure to  the  King,  it  "hath  long  been  disused." 

When  it  is  remembered  that  Magna  Charta 
was  intended  to  check  the  encroachment  of  the 
Crown  upon  the  rights  of  the  barons,  and  that, 
according  to  Lord  Hale's  interpretation,  chapter 
16  was  immediately  put  into  operation  and  giv- 
en its  intended  effect,  while,  according  to  Lord 
Coke's,  it  was  not  In  use,  the  conclusion  is  ir- 
resistible that  Lord  Coke  misapprehended  Its 
scope,  and  that  it  did  not  affect  the  granting  of 
private  fisheries.  In  all  probability  Magna 
Charta  was  not  intended  to  deal  with  any  claim 
of  power  to  grant  exclusive  fisheries.  In  fact, 
the  strongest  authority  in  support  of  the 
Crown's  right  came  Into  existence  several  cen- 
turies after  that  instrument  was  established. 
The  fact  is,  the  courts  are  by  no  means  agreed 
as  to  the  scope  and  effect  of  chapter  23  of  the 
charter.  In  Rolle  v.  Whyte,  L.  R.  3  Q.  B.  286, 
87  L.  J.  Q.  B.  N.  S.  105,  17  L.  T.  N.  S.  660,  16 
Week.  Rep.  593,  8  Best  &  S.  116,  the  court  said, 
while,  in  Magna  Charta,  kideUi  or  weirs  gener- 
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ally  are  mentioned  as  to  be  put  down,  not  only 
In  the  Thames  and  Medway,  but  also  per  totam 
Angliam  nisi  per  coeteram  maris,  in  the  key  to> 
this  enactment,  to  be  found  in  25  Edw.  III. 
St.  4,  chap.  4,  after  citing  that  the  common  pass- 
age of  ships  and  boats  in  the  great  rivers  of 
England  be  oftentimes  disturbed  by  the  levying 
of  weirs,  mills,  etc.,  to  the  great  damage  of  the 
people,  it  is  provided  that  "all  such  weirs,  mills, 
stanks,  stakes,  and  kiddles,  which  were  levied 
and  set  up  in  the  time  of  King  Edward,  the 
King's  grandfather,  and  after  till  now  in  such 
[tiela}  rivers,  whereby  the  said  ships  and  boats- 
be  disturbed,  shall  be  put  out  and  utterly  pulled 
down  without  being  renewed."  Hence,  such  use 
is  not  prohibited  In  municipal  corporations  in 
nonnavigable  waters. 

And  it  is  further  said  that  the  Magna  Charta 
and  the  succeeding  statutes  prohibiting  the  ac- 
quisition of  a  fishing  weir  in  a  river,  including- 
the  act  of  12  Edw.  IV.,  relate  to  navigable  riv- 
ers only.    Ibid. 

If  such  conclusion  is  correct,  then  that  chap- 
ter was  leveled,  not  at  Interference  with  fishing- 
rights,  but  with  those  of  navigation. 

In  Rogers  v.  Jones,  1  Wend.  237,  19  Am.  Dec. 
493,  Judge  Woodworth  said  that,  under  the  au- 
thorities, the  Crown  may  grant  an  exclusive- 
fishery  in  tidal  waters,  and  by  grant  of  Chas. 
II.  the  Duke  of  York  had  and  could  grant  same- 
In  New  York. 

The  court  examined  fully  the  contention  as  to> 
chapter  16,  and  concluded  that  it  did  not  affect 
the  question. 

But  in  Lowndes  v.  Dickerson,  34  Barb.  586, 
while  choosing  to  decide  the  case  on  other" 
grounds,  the  Judge  noted  that  the  force  of  Mag- 
na Charta  upon  royal  grants  of  private  fisheries- 
as  stated  in  Rogers  v.  Jones,  1  Wend.  237,  19 
Am.  Dec.  493,  was  against  the  weight  of  au- 
thority, and  that  Judge  Woodworth  failed  to- 
distinguish  between  grants  by  the  Crown  alone, 
and  with  concurrence  of  the  legislature. 

However,  in  Brookhaven  v.  Strong,  60  N.  T. 
56,  the  court  said  that  Magna  Charta  was  only^ 
Intended  to  restrain  the  King  from  granting  ex- 
clusive rights  of  fishery  disconnected  with  any 
rights  of  soil,  in  disregard  of  the  rights  of  the- 
owner  of  the  soil. 

And,  following  that  caae,  the  court.  In  Rob- 
ins V.  Ackerly,  91  N.  Y.  98,  held  that  the  King 
had  the  right  to  grant  soli  under  water,  and 
with  it  exclusive  rights  of  fishery. 

It  thus  appears  that  there  Is  no  agreement 
as  to  what  weight  is  to  be  given  to  Magna 
Charta  upon  this  question,  and  it  is  very  prob> 
able  that  the  attempt  has  been  made  to  compel 
the  charter  to  do  a  duty  it  was  never  intended 
to  do.  A  more  logical  explanation  of  the  cur- 
tailment of  the  power  of  the  Crown  is  found  In 
B'reeman,  English  Const.  2d  ed.  p.  139,  w^here 
It  Is  said  that,  at  the  time  of  their  coronation, 
the  English  sovereigns  are  required  to  cede  to- 
the  people  certain  of  the  rights  which  were 
formerly  part  of  the  regalia. 

Whatever  the  cause,  the  course  of  decision 
has  been  that  formerly  the  Crown  had  a  right 
to  make  private  grants  of  fishing  rights,  but 
that  now  he  cannot  do  so.  And  the  present 
disability  is  to  some  extent  given  a  reti*oactlve- 
cffect,  so  that  a  grant  must  be  an  ancient  one 
to  be  upheld. 

Contrary  to  the  civil-law  rule  that  all  rivers- 
and  seas  are  public  and  the  fisheries  therein 
common  to  all,  as  stated  in  Bracton,  lib.  2, 
chap.  12,  by  the  common  law  of  England  a  man 
may  have  a  several  fishery.  Royal  Fishery  of 
the  Banne,  Davies,  149. 

Prior  to  Magna  Charta  the  Crown  had  the- 
rigbt  to  create  a  several  fishery  in  tidal  water, 
which  he  could  grant  to  a  private  individual 
even  after  the  adoption  of  that  statute.     Mai- 


1902. 


State  v.  Shaw. 


48» 


colmson  v.  O'Dea,  10  H.  L.  Cas.  593,  9  Jur.  N. 
S.  1185.  9  L.  T.  N.  S.  93,  12  Week.  Rep.  178. 

Fishings  In  the  open  sea  were  subject  to 
feudal  grant.  Gammell  v.  Wood  &  Forest 
Comrs.  8  Macq.  H.  L.  Cbm.  419. 

Though  the  soil  of  navigable  rivers  be  in  the 
King,  and  prima  facie  the  fishing  is  in  the  sub- 
ject, yet  one  may  have  a  fishery  in  particular, 
ezcluBive  of  others.  In  a  common  river.  Fita- 
walter's  Case,  3  Keble,  242,  459,  555. 

In  O'Neill  V.  Allen,  9  Ir.  C.  L.  Rep.  155,  a 
qoestlon  involving  the  existence  of  a  several 
fishery  in  the  sea,  the  court  says :  It  seems  to 
be  settled  that  there  may  be  a  several  fishery, 
not  only  in  a  navigable  river,  but  in  an  arm 
of  the  sea  or  on  the  sea  coast,  although  outside 
of  the  river. 

An  appropriation  before  Magna  Charta,  prop- 
erly evidenced  by  subsequent  user  and  dominion 
as  of  right,  establishes  a  several  fishery  in  tidal 
waters.  Neill  v.  Devonshire,  L.  R.  8  App.  Cas. 
135,  31  Week.  Rep.  622,  Affirming  Ir.  L.  R.  2 
C.  L.  169. 

Where  a  several  right  of  fishery  has  been  ex- 
ercised for  a  long  period  of  time,  it  will  be  pre- 
sumed that  such  right  to  a  fishery  has  existed 
from  time  immemorial ;  and  consequently,  in 
the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  it  was  created  by  a  valid 
grant  by  the  Crown  anterior  to  the  Magna 
Charta,  under  which  a  subsequent  grant  of  such 
a  fishery  would  have  been  void.  Northumber- 
land V.  Houghton,  39  L.  J.  Exch.  N.  S.  66,  L. 
R.  6  Exch.  127,  22  L.  T.  N.  S.  491,  18  Week. 
Rep.  495. 

The  existence  of  a  several  fishery  in  the  sea, 
imder  a  title  obtained  prior  to  Magna  Charta, 
may  be  presumed  from  proof  of  modem  user 
carried  back  as  far  as  living  memory,  from 
which  an  anterior  user  may  be  presumed  in  the 
absence  of  evidence  to  the  contrary.  O'Neill  v. 
Allen,  9  Ir.  C.  L.  Rep.  132. 

No  several  fishery  in  tidal  navigable  waters 
can  be  presumed  If  commencing  in  a  later  reign 
than  Henry  II.  Edgar  v.  English  Fisheries,  23 
L.  T.  N.  S.  732. 

A  several  fishery  in  tidal  waters  cannot  be 
presumed.  A  claim  thereto  must  be  established 
by  a  title  existing  anterior  to  Magna  Charta. 
Carlisle  v.  Graham,  L.  R.  4  Exch.  361,  38  L.  J. 
Exch.  N.  S.  226,  21  L.  T.  N.  S.  133,  18  Week. 
Rep.  318. 

A  franchise  granting  a  several  right  of  fish- 
ery in  a  navigable  river,  where  the  tide  fiows 
and  refiows,  could  not  be  granted  after  the 
Magna  Charta.  Somerset  v.  Fogwell,  5  Barn. 
&  C.  886,  1  Dowl.  &  R.  747. 

Every  subject  of  common  right  may  fish  with 
lawful  nets,  etc.,  in  a  navigable  river  as  well 
as  in  the  sea,  and  the  King's  grant  cannot  bar 
them  thereof;  but  the  Crown  only  has  a  right 
to  royal  fish,  and  that  the  King  only  may  grant. 
Warren  v.  Matthews,  6  Mod.  73,  1  Salk.  357. 

If,  however,  a  tidal  river  in  which  there  was 
prima  facie  a  right  in  the  public  to  fish  was  ap- 
propriated by  an  Individual  or  by  the  Crown 
before  Magna  Charta,  that  individual,  or  the 
Crown,  if  the  Crown  has  got  it  back,  can  grant 
It  after  Magna  Charta.  Neill  v.  Devonshire, 
L.  R.  8  App.  Cas.  135,  31  Week.  Rep.  622,  Af- 
firming  Ir.  L.  R.  2  C.  L.  169. 

In  Little  V.  Wingfield,  11  Ir.  C.  L.  Rep.  68, 
Affirming  8  Ir.  C.  L.  Rep.  279,  it  was  held  that 
where  a  several  fishery  In  a  tidal  river  granted 
before  Magna  Charta  had  revested  in  the  Crown, 
and  been  regranted  in  fee  simple  to  one  through 
whom  the  plaintiffs  claimed  and  in  whose  chain 
of  title  there  was  a  break,  the  possession  of  the 
plaintiff  and  his  privies  for  sixty  or  seventy 
years  was  sufficient  to  raise  a  presumption  of  a 
grant  from  the  grantee  of  the  Crown. 

Where  an  exclusive  fishery  existed  before 
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Magna  Charta,  when  it  again  passes  to  the 
Crown  It  does  not  become  extinct,  but  it  is  pre- 
sumed to  be  "nominally  yielded  up  for  the  pur- 
pose of  regrant ;"  and  this  Is  not  altered  where- 
It  was  "surrendered."  Saltash  v.  Goodman,  L. 
R.  5  C.  P.  Dlv.  431. 

The  legal  origin  and  existence  of  an  ancient 
fishery  will  be  presumed  from  uninterrupted  en- 
joyment under  a  grant  from  the  Crown,  which 
grant,  although  since  Magna  Charta,  describes- 
the  fishery  as  having  previously  existed. 
Bridges  V.  Hlghton,  11  L.  T.  N.  S.  653. 

A  several  salmon  fishery  in  a  tidal  river, 
granted  by  the  Crown  before  Magna  Charta, 
does  not,  on  reverting  to  the  Crown,  merge  in 
the  prerogative  of  the  Crown,  but  may  be  re- 
granted  to  a  subject.  Northumberland  v. 
Houghton,  39  L.  J.  Exch.  N.  S.  66,  L.  R.  5  Exch. 
127,  22  L.  T.  N.  S.  491,  18  Week.  Rep.  495. 
This  was  a  mere  expression  of  opinion  by  the- 
court,  as  the  case  was  determined  upon  an- 
other point. 

The  great  charter  left  untouched  all  fisheries 
which  were  made  several,  to  the  exclusion  of 
the  public,  by  act  of  the  Crown  not  later  than 
the  reign  of  Henry  II. ;  so  that,  where  a  fishery 
has  been  long  treated  as  of  right,  distinct  and 
separate  property  to  the  exclusion  of  the  pub- 
lic, and  there  is  nothing  to  show  that  Its  origin 
was  modem,  it  must  have  been  created  before- 
legal  memory.  Malcolmson  v.  O'Dea,  10  H.  L. 
Cas.  693,  9  Jur.  N.  S.  1135,  9  L.  T.  N.  S.  93, 
12  Week.  Rep.  178. 

Crown  grants  In  America. 

The  above  discussion  has  its  chief  interest  in 
Its  bearing  upon  certain  Crown  grants  in  this, 
country  during  the  colonial  period.  At  the 
time  these  grants  were  made  there  seems  to  be 
no  authority  to  deny  the  power  of  the  Crown  to 
grant  fisheries.  Having  the  power,  the  ques- 
tion whether  or  not  the  rights  passed  to  hla 
grantees  is  a  matter  of  construction.  If  the 
rights  were  granted,  and  the  proprietaries  of 
the  territory  granted  them  into  private  owner- 
ship before  the  Revolution,  there  is  no  reason 
why  the  rights  of  such  grantees  should  not  be 
upheld.  On  the  other  hand,  as  to  all  rights  not 
granted  by  the  King,  or  which  he  reassumed,  or 
which  had  not  reached  the  possession  of 
colonists  who  espoused  the  cause  of  the  revolu- 
tionists before  their  independence  waa  secured, 
the  Revolution  cut  them  off,  and  they  passed 
into  the  possession  of  the  newly  formed  states 
for  the  common  good. 

In  Moulton  v.  Libbey,  37  Me.  472,  59  Am. 
Dec.  57,  it  Is  said  that  the  royal  grant  of  Maine- 
to  the  Georges  did  not  alter  the  common  law, 
jus  pubHoum,  as  to  fisheries. 

In  Arnold  v.  Mundy,  6  N.  J.  L.  4,  10  Am.  Dec. 
356,  it  Is  said  that  since  Magna  Charta  the 
fisheries  in  tidal  waters,  not  then  exclusive,  have- 
been  held  by  the  Crown  In  trust  for  the  public, 
and  cannot  become  the  subject  of  private  prop- 
erty. 

Also  that  the  provincial  proprietor  In  New 
Jersey  obtained  no  greater  rights  to  the  public 
fisheries  than  were  held  by  the  Crown.    Ibid. 

So  that,  under  grants  from  the  King  to  the- 
Duke  of  York,  thence  to  Sir  George  Carteret 
and  Lord  Berkley,  the  proprietors  of  New  Jer- 
sey took  no  such  title  In  the  soil  of  navigable 
waters  below  low-water  mark  as  to  enable  them 
to  grant  a  several  fishery.     Ibid. 

So,  In  Gough  V.  Bell,  21  N.  J.  L.  156.  it  la 
said  that  the  Crown  could  not  grant  a  several 
fishery  in  New  Jersey  waters,  since  such  righta 
were  a  part  of  the  royal  regalia  held  in  trust 
for  the  public,  subject  to  the  laws  of  England 
regarding  their  alienation. 

And  in  Lowndes  v.  Dickerson,  34  Barb.  586,. 
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the  coart  said  that  the  weight  of  authority  is 
against  the  right  of  the  King  to  grant  on  ex- 
cluslye  fishery  In  the  sea,  although  the  grant 
might  have  been  made  by  Parliament. 

And  in  Martin  y.  Waddell,  16  Pet.  367,  369, 
10  L.  ed.  997.  998,  it  is  said  that,  while  there  Is 
nothing  In  the  charters  to  the  Duke  of 
York  of  1664  and  1674  granting  to  him 
lands  now  included  in  New  Jersey  with 
all  the  royal  prerogatives  and  Interest  there- 
in, which  appeal?  to  have  aJtered  In 
any  way  the  common-law  rights  of  a  public 
flshery  for  floating  or  shell  fish  in  tidal  waters, 
If  there  was,  it  was  included  in  the  surrender 
of  all  such  prerogatives  to  the  Crown  in  1702. 

Since  an  exclusive  fishery  in  navigable  waters 
could  not  be  made  after  Magna  Charta,  there 
can  be  neither  a  grant  nor  presumption  thereof 
in  Pennsylvania,  the  title  to  the  bed  being  in 
the  state.  Tlnlcum  Fishing  Co.  v.  Carter,  61 
Pa.  21,  100  Am.  Dec.  597. 

A  large  part  of  this  struggle  to  nullify  the 
power  of  the  Crown  to  make  the  grants  was 
needless,  as  It  was  futile.  Where  the  grants 
had  been  lawfully  made  common  Justice  re- 
quired that  they  should  be  upheld,  while  the 
principles  stated  above  were  sufficient  to  dis- 
pose of  all  not  so  made. 

Legislative  grants. 

Notwithstanding  the  denial  of  the  power  of 
the  Crown,  there  is  no  doubt  that  the  people 
themselves  can  make  valid  grants  of  fisheries  to 
private  individuals.  If  they  have  not  limited 
the  power  of  thefr  representatives,  the  latter 
may  make  them.  Therefore,  all  argument 
which  has  been  adduced  to  overthrow  the  power 
of  the  Crown  for  the  purpose  of  limiting  the 
power  of  the  legislature  is  wasted  because  the 
legislature  possesses,  not  only  the  power  of  the 
Crown,  but  of  Parliament  also. 

Although  the  power  of  the  Crown  to  grant 
private  fisheries  in  tidal  waters  was  restrained 
by  Magna  Charta,  the  right  of  Parliament  to 
do  so  is  undoubted.  Queen  v.  Robertson,  6  Can. 
S.  C.  52. 

There  is  no  ground  for  questioning  the  power 
of  the  legislature  to  authorize  a  grant  to  pri- 
vate individuals  of  a  public  fishery.  Com.  v. 
Weatherhead,  110  Mass.   175. 

But  neither  the  provinces,  except  Quebec, 
nor  the  Dominion,  can,  without  legislative  au- 
thority, grant  exclusive  rights  of  fishing  in 
tidal  waters,  except  in  tidal  waters  within 
the  limits  and  Jurisdiction  of  the  provinces  re- 
spectively. Re  Provincial  Fisheries,  26  Can. 
S.  C.  444. 

At  the  Revolution  the  Crown's  title  to  the 
sea  shore  with  the  proprietorship  of  fisheries, 
shell  and  fioating,  thereon  or  over,  passed  to 
the  states,  and  is  subject  to  disposal  or  regula- 
tion as  the  legislature  may  determine.  Rowe 
V.  Smith.  48  Conn.  444. 

When  New  Jersey  acquired  sovereignty  the 
state  acquired  all  right  and  control  over  pub- 
lic waters  and  fisheries  before  pertaining  to 
Parliament  or  the  Crown.  Martin  v.  Waddell, 
10  Pet.  367,  369,  10  L.  ed.  997,  998;  Den  e^ 
dem.  Russell  v.  Jersey  Co.  15  How.  482,  14  L. 
ed.  760. 

The  legislative  and  Judicial  departments  of 
the  government  have  from  an  early  period  rec- 
ognized a  property  in  the  riparian  owners  In 
the  fisheries  adjacent  to  their  lands  lying  upon 
the  tidewaters  of  the  Delaware,  which  is  ex- 
clusive of  the  common  right  of  fishery  which 
subsists  at  common  law  in  all  public  waters. 
Fitzgerald  v.  Faunce,  46  N.  J.  L.  596. 

While  navigable  tide  waters  for  navigation 
and  fishery  are  common  to  all  the  people  of  the 
state,  these  public  rights  may  be  abridged  or 
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taken  away  by  the  legislature,  which  became 
by  the  Revolution  the  depository,  not  alone  oi 
Che  royal  prerogatives,  but  of  the  powers  of 
Parliament  as  well.  Wooley  v.  Campbell,  37 
N.  J.  L.  163. 

In  Den  ex  dem.  Bispham  y.  Rice,  cited  In 
Gough  V.  Bell,  22  N.  J.  L.  463,  private  recov- 
ery was  had  for  a  fishery  in  public  water,  with- 
out any  question,  apparently,  as  to  the  owner- 
ship of   the  public. 

Where  the  state  has  reserved  the  power  of 
regulating  fisheries  In  nonnavigable  streams. 
It  may  grant  a  stranger  a  right  of  fishery  In 
such  a  stream  to  the  exclusion  of  the  riparian 
owner.     Lunt  v.  Hunter,  16  Me.  9. 

Title  to  an  exclusive  fishing  privilege  In  a 
navigable  river  may  be  obtained  by  actual  or 
presumptive  grant.  Carter  v.  Tlnlcum  Fish- 
ing Co.  77  Pa.  310. 

The  ownership  and  control  of  fisheries  In 
navigable  waters  is  in  the  state :  and  It  may 
grant  individual  rights  and  privileges  therein 
either  directly  or  through  a  committee ;  and 
it  may  empower  the  committee  to  grant  priv- 
ileges outside  of  the  navigable  waters  of  the 
town  of  which  they  are  residents.  Rowe  v. 
Smith,  48  Conn.  444. 

The  compact  l>etween  Pennsylvania  and  New 
Jersey  of  1783  recognizes  a  right  of  several 
fishery  In  the  riparian  owners  on  the  Delaware 
river  above  tidal  waters.  Atty.  Gen.  v.  Dela- 
ware &  B.  B.  R.  Co.  27  N.  J.  Eq.  1. 

The  proprietors  of  New  Jersey  acquired,  by 
the  compact  of  1676,  no  right  of  flshery  in  the 
Delaware  to  the  common  use  of  which  they 
could  grant  a  right  to  the  inhabitants  of  New 
Jersey :  but  the  right  to  the  entire  bed  of  the 
river  remained  in  the  Crown  till  the  Revolu- 
tion, when  it  accrued  to  the  state  in  Its  sov- 
ereign capacity.  Bennett  v.  Boggs,  Baldw.  60, 
l^ed.  Cas.  No.  1,319. 

In  Shreeves  v,  Llveson,  2  N.  J.  L.  247,  it  Is 
intimated  that  individuals  may  have  a  several 
fishery  in  a  tidal  river. 

It  is  within  the  competency  of  the  legisla- 
ture to  grant  to  a  person  a  several  fishery  In 
a  public  stream  In  a  place  which  he  may  clear 
out  and  occupy  as  a  fishing  place.  Munson  v. 
Baldwin,  7  Conn.  168. 

The  power  of  the  legislature  to  grant  an  ex- 
clusive privilege  to  fish  In  certain  waters,  for 
a  limited  time,  was  decided  In  Walker  v.  Stone, 
17  Wash.  578,  50  Pac.  488;  and  Halleck  v. 
Davis.  22  Wash.  393,  60  Pac.  1116.       . 

Fishery  In  tidal  waters  is  presumptively  free, 
but  may  become  exclusive  to  the  owner  of  the 
adjacent  land  by  grant  or  prescription.  Brook- 
haven  V.  Strong,  60  N.  Y.  56. 

A  fishery  in  nontldal,  navigable  waters  may 
be  acquired  by  grant  or  prescription.  Cobb  v. 
Davenport,  32  N.  J.  L.  360. 

The  King,  or  the  state  as  his  successor,  has 
the  right  to  grant  the  exclusive  right  to  fish- 
eries except  so  far  as  the  right  confiicts  with 
the  grant  of  the  adjacent  upland.  People  v. 
Thompson,   30  Ilun,  457. 

A  statute  giving  county  supervisors  power 
to  legislate  for  the  protection  and  preservation 
of  fish  within  their  counties  does  not  give  them 
power  to  confer  exclusive  rights  of  fishing  in 
tide  waters.  Hal  lock  v.  Dominy,  7  Hun,  52, 
Reversed  upon  other  grounds  In  69  N.  Y.  238. 

The  right  of  flshery  in  tidal  waters  is  prima 
facie  in  the  public,  "which  belongs  to  all  In- 
habitants of  the  town,"  unless  restricted  by 
acts  of  the  legislature  or  of  the  town,  Incon- 
slstf^nt  therewith,  or  by  prescription.  Proctor 
V.  Wells.  103  Mass.  216. 

A  common-law  right  to  a  common  fishery  In 
the  I>elaware  river  Is  not  secured  to  the  Inhab- 
itants of   New   Jersey  by  either  the  state   or 
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Federal  Constitution.  Bennett  y.  Boggs,  Baldw. 
«0,  Fed.  Ca«.  No.  1,819. 

But  In  Arnold  y.  Mundy,  6  N.  J.  L.  4,  10 
Am.  Dec.  856,  it  is  said  that  at  the  Reyolutlon 
the  commonwealth,  became  the  depository  of 
4l11  the  royal  and  parliamentary  rights  oyer 
fisheries  in  tidal  waters,  and,  while  it  can  make 
regulations  for,  and  grant,  prlyate  priyileges 
therein  to  secure  their  improyement.  It  can- 
not consistently,  by  direct  and  absolute  grant, 
deyest  all  citisens  of  their  common  right. 

And  in  Slingerland  y.  International  Contract- 
ing Co.  43  App.  Diy.  215,  60  N.  Y.  Supp.  12, 
it  is  said  that  to  grant  to  one  person  the  ex- 
clusiye  right  of  fishing  in  any  part  of  the  Hud- 
son riyer  would  unconstitutionally  depriye, 
without  due  process  of  law,  eyery  other  person 
of  his  priyilege  of  fishing  there. 

How  that  result  can  be  reached  by  any  proc- 
ess of  reasoning  is  difficult  to  understand.  In- 
•diyiduals  haye  no  constitutional  rights  of  that 
kind  as  part  of  the  general  public.  Public 
rights  are  subject  at  all  times  to  the  control 
of  the  legislature. 

The  Dominion  Parliament  has  no  Jurisdic- 
tion to  enact  laws  conferring  on  lessees  or  li- 
censees of  the  Dominion  a  right  of  fishing  in 
any  waters,  nayigable  or  nonnaylgable,  the  beds 
and  banks  of  which  are  assigned  to  the  proy- 
Inces  by  statute.  Re  Proyincial  Fisheries,  26 
Can.  S.  C.  444. 

Nor  to  interfere  with  the  right  of  the  own- 
•ers  of  beds  of  nonnaylgable  waters  to  fish 
therein,  by  authorizing  the  giylng  of  leases  or 
licenses  for  the  right  of  fishing  In  such  waters. 
Jhid. 

b.  How  made. 

The  determination  of  what  is  necessary  to 
effect  a  grant  of  a  fishery  requires  an  inquiry 
Into  what  a  fishery  is,  and  to  what  it  pertains. 

And,  first,  a  fishery  is  real  estate,  for  it  lleth 
In  grant  and  tenure ;  by  a  grant  of  it  the  soil 
passeth  ;  monatraverunt  and  assize  lie  of  It ;  it  is 
demandable  by  precipe ;  and  it  is  a  freehold  in 
itself.  Royal  Fishery  of  the  Banne,  Dayies,  149. 

So,  upon  the  death  of  a  person  placing  fish 
in  a  pond,  they  pass  to  his  heirs;  otherwise 
where  they  haye  been  placed  in  a  trunk  or  nar- 
row place,  to  be  taken  out  at  pleasure.  Oreyes's 
•Case,  Owen,  20. 

A  general  definition  of  a  fishery,  sufficient  for 
present  purposes,  may  be  a  right  to  employ 
within  a  particular  stretch  of  water  lawful 
means  for  the  taking  of  the  fish  which  may  be 
found  there.  It  is  to  be  distinguished  from  a 
fishing  place  or  the  right  to  use  a  particular 
«hore  or  beach  as  a  basis  for  carrying  on  the 
business.  The  latter  Is  always  yested  in  the 
shore  owner,  and  is  entirely  distinct  from  the 
right  to  take  fish  from  the  water. 

A  "place  of  fishing"  in  tidal  waters  is  that 
part  of  the  shore  used  for  employing  seines 
and  nets,  or  other  engines,  and  for  bringing  the 
fish  to  land,  and  not  any  part  of  the  tide 
waters  in  which  they  are  swimming;  so  that 
a  grant  of  a  fishing  place  In  such  waters  will 
not  deyest  the  public  of  its  right  to  take  fish 
In  those  waters,  unless  such  intention  Is  clearly 
«zpressed.     Coolidge  y.  Williams,  4  Mass.  140. 

The  definition  of  a  pool  or  fishing  place,  in  S 
■3  of  the  act  of  1808,  relating  to  the  Delaware 
riyer,  to  be  from  the  place  where  seines  or  nets 
are  usually  or  may  hereafter  be  thrown  into 
the  water  to  the  place  where  they  are  taken 
•out,  applies  only  to  a  place  on  the  shore  to 
which  a  fishery  is  annexed,  and  does  not  refer 
to  a  claim  of  fishery  by  common  right  on  such 
riyer.  Bennett  y.  Boggs,  Baldw.  60,  Fed.  Cas. 
No.  1,319. 

The  "fisheries"  of  a  proprietor  of  land 
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bounded  by  a  navigable  stream,  as  referred  to 
in  statutes,  comprise  the  excluslye  priyilege  of 
drawing  his  seines  on  the  shore.  Shrunk  y. 
Schuylkill  Nay.  Co.  14  Serg.  &  R.  71 ;  Carson 
y.  Blazer,  2  Binn.  475,  4  Am.  Dec.  468. 

But  in  Parker  y.  Thomson,  21  Or.  523,  28 
Pac.  502,  it  is  said  that  the  term  "fishing 
grounds"  has  neyer  been  held  applicable  to 
the  bank  of  a  tide  stream  or  slough,  or  the 
beach  of  the  ocean. 

A  person  fishing  by  claim  of  common  right 
on  a  riyer  can  be  in  no  sense  the  owner  or  pos- 
sessor of  a  fishery.  Bennett  y.  Boggs,  Baldw. 
60.  Fed.  Cas.  No.  1,319. 

Furthermore,  a  fishery,  so  far  as  exercised 
upon  another's  soil,  is  a  profit  d  prendre. 

Therefore,  it  cannot  be  claimed  by  way  of 
easement.  Albright  y.  Cortright,  64  N.  J.  L. 
330,  48  L.  R.  A.  616,  45  Atl.  634;  Cobb  y. 
Dayenport,  33  N.  J.  L.  223,  97  Am.  Dec.  718. 

The  questions  then  arise :  Is  it  inclusiye 
or  subordinate?  Does  a  grant  of  fishery  carry 
the  other  necessary  elements,  or  Is  a  grant  of 
water  or  soil  requisite  to  pass  a  fishery? 

When  the  soil  oyer  which  the  water  runs,  and 
the  water  Itself,  belong  to  the  same  person, 
the  owner  cannot  be  correctly  said  to  haye  a 
right  of  fishery,  because  the  land  and  its  prof- 
its are  so  completely  Identified  as  his  inherit- 
ance that  they  cannot  be  separated.  Wool- 
rych.  Waters,  p.  110. 

Therefore,  the  fishery  is  included  in  land 
and  water;  and  since.  In  the  absence  of  ex- 
press reseryation,  land  includes  water,  a  grant 
of  land  will  include  both  water  and  fishery. 

The  presumption  is  that  a  grant  of  land  on 
a  riyer  aboye  the  ebb  and  flow  of  the  tide  passes 
the  right  of  fishery  to  the  grantee.  If  the  right 
Is  expressly  reserved,  the  Crown  may  grant  the 
right  of  fishery  to  another  person,  and  there 
is  no  common  right  of  fishery  in  the  public. 
Queen  y.  Robertson,  6  Can.  S.  C.  52. 

The  Crown,  in  right  of  the  provinces,  can 
grant  the  beds  of  navigable  lakes  and  nontldal 
navigable  rivers;  In  which  case  the  exclusive 
right  of  fishing,  unless  expressly  reserved,  pass- 
es to  the  grantee  as  an  incident  of  the  owner- 
ship of  the  soil  in  the  bed,  and  the  province 
can  also  grant  an  exclusive  right  of  fishing  in 
the  same  waters,  distinct  from  and  without  any 
grant  of  the  bed.  Re  Provincial  Fisheries,  26 
Can.  S.  C.  444. 

The  right  to  fish  depends  upon  the  right  to 
Che  soil  upon  which  it  is  taken :  and  the  lord  of 
the  manor  has  no  greater  right  in  this  respect 
than  any  other  person  as  owner.  Clarke  v. 
Mercer.  1  Fost.  k  F.  492. 

Prima  facie  the  ownership  of  the  fishery  in 
nontldal,  though  navigable,  waters  is  in  the 
owner  of  the  bed.  Cobb  v.  Davenport,  32  N. 
J.  L.  869. 

The  right  of  fishery  in  nonnaylgable  waters 
prima  facie  Is  in  the  owner  of  the  soil,  and 
the  presumption  is  against  title  in  another. 
McFarlin  v.  Essex  Co.  10  Cush.  300. 

But  a  royal  fishery  Is  a  fishery  in  gross,  and 
will  not  pass  as  an  appurtenance  to  the  adjoin- 
ing lands  by  general  words.  Royal  Fishery  of 
the  Banne,  Davies,  149. 

That  the  fishery  is  primarily  attached  to 
the  soil  is  Illustrated  by  cases  in  which  a  river 
has  changed  its  course. 

In  Carlisle  v.  Graham,  L,  R.  4  Exch.  361, 
38  L.  J.  Exch.  N.  S.  226,  21  L.  T.  N.  S.  383, 
18  Week.  Rep.  318.  it  is  said  that  the  locus  of  a 
subject's  several  fishery  in  a  tidal  river  does 
not  change  with  that  of  the  river,  which  has 
permanently  receded  from  a  portion  of  its 
course  and  flows  Into  and  through  another 
course,  where  the  soil  and  the  land  on  both 
sides  of  the  new  channel  thus  formed  belong 
to  another  subject;  since  the  Crown  could  not 
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have  granted  a  several  fishery  In  the  new  chan- 
nel, not  having  title  to  the  soil  thereof,  no 
fishery  could  have  been  created  in  the  loeu9 
in  quo,  since,  before  Magna  Charta,  it  was  dry 
land. 

Bramwell,  B.,  said  that  when  the  owner  of 
a  several  fishery  in  a  tidal  river  changes  the 
course  of  the  river  onto  the  land  of  another  he 
cannot  reasonably  claim  the  fishery  on  such 
lands.     Ibid. 

And  that  a  several  fishery  must  be  "capable 
of  ascertainment;"  it  must  have  been  granted 
or  acquired  by  metes  and  bounds,  or  as  extend- 
ing from  one  definite  point  to  another,  and 
cannot  be  changed  therefrom  with  the  course 
of  the  river  onto  another's  lands.     Ibid. 

But  where  the  channel  of  a  tidal  river  run- 
ning through  an  estuary  and  being  visible  when 
the  tide  Is  out,  but  entirely  covered  when  the 
tide  Is  in,  changes  its  course,  though  still  fiow- 
Ing  through  the  estuary,  by  leaving  the  old 
channel  nearly  dry  so  that  salmon  can  pass 
up  the  new  channel,  a  several  right  of  fishery 
therein,  enjoyed  by  two  persons  each  to  the 
middle  of  the  old  cliannel,  passes  to  the  new 
channel,  and  each  is  entitled  to  the  same  right 
of  fishery  therein  as  he  had  in  the  old  one. 
Miller  V.  Little,  Ir.  L.  R.  4  C.  L.  802,  Afllrmlng 
Ir.  L.  R,  2  C.  L.  304. 

And  where  the  river  has  changed  its  channel 
gradually,  Carlisle  v.  Graham,  L.  R.  4  Exch. 
861,  88  L.  J.  Exch.  N.  S.  226,  21  L.  T.  N.  S. 
S38,  18  Week.  Rep.  318,  does  not  apply;  and 
the  riparian  proprietor  on  such  a  stream,  who 
has  an  appurtenant  right  of  fishery  therein, 
cither  from  ownership  of  the  bed  or  otherwise, 
is  not  deprived  thereof  by  the  shifting  of  the 
stream,  his  boundaries  being  ipso  facto  shifted, 
under  the  law  of  accretions.  Foster  v.  Wright, 
L.  R.  4  C.  P.  Dlv.  438,  49  L.  J.  C.  P.  N.  S. 
97,  44  J.  P.  7. 

So  that  where  the  lord  of  a  manor,  having 
by  grant  a  several  fishery  in  a  nontidal  stream 
running  through  the  manor,  enfranchised  some 
of  his  land  which  was  somewhat  distant  from 
the  river,  the  owner  of  the  enfranchised 
land  does  not  gain  a  right  of  fishery  in  the 
river  by  its  subsequently  encroaching  upon  his 
land  until  part  of  It  forms  a  portion  of  the  bed 
of  the  stream,  but  the  exclusive  right  of  fish- 
ery over  the  entire  bed  of  the  river  remains  in 
the  lord  of  the  manor,  notwithstanding  its 
gradual  encroachment  onto  the  enfranchised 
land.     Ibid. 

The  court  said  that  it  was  immaterial  wheth- 
er Che  plalntiiTs  right  of  fishery  existed  as  an 
incident  to  bis  ownership  of  the  soil  or  was 
independent  of  it,  being  a  mere  exclusive  right 
to  fish  in  the  river,  as,  if  it  depends  on  his 
ownership  of  the  soil,  the  encroachment  inures 
to  him  as  the  owner  of  the  soil ;  if  it  is  a  mere 
right  of  fishery,  it  extends  over  the  entire 
river,  even  though  it  continues  gradually  to 
change  its  course.  Lord  Coleridge,  Ch.  J.,  in 
concurring,  doabted  whether  the  soil  of  the 
river  belonged  to  the  lord  of  the  manor,  though, 
if  it  did,  the  encroachment  would  inure  to  his 
benefit;  but  held  that,  even  though  the  lord 
of  the  manor  had  a  mere  right  of  fishery,  the 
fishery  would  follow  the  slow  and  gradual  fiow 
of  the  river  in  its  encroachment  upon  adjoining 
land. 

If  a  new  cut,  now  a  recognized  part  of  a 
certain  river,  did  not  exist  at  the  time  of  a 
grant  of  ihe  right  of  fishery  in  the  river  at  a 
part  which  now  includes  the  new  cut,  the  right 
to  fish  in  the  new  cut  Is  not  given  by  the 
grant.  O'Neill  v.  M'Erlalne,  16  Ir.  Ch.  Rep. 
280. 

There  Is  an  exception  to  the  above  rule  where 
public  rights  exist  In  the  water.  When  such 
is  the  case  a  mere  grant  of  the  soil  will  not 
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carry  the  water  or  fishery,  but  those  will  re- 
main  In  the  public,  and  require  special  mention 
to  pass  them  to  the  grantee. 

A  grant  of  soil  under  tidal  waters  will  not 
be  presumed  to  include  the  fishery  in  ancb 
waters.  Rogers  v.  Jones,  1  Wend.  287,  19  Am. 
Dec.  498. 

The  mere  ownership  of  the  soil  of  public- 
waters  will  not  exclude  the  public  from  fishing 
there.  Hall,  Sea  Shores,  64,  194;  Gage  v. 
Bates.  7  U.  C.  C.  P.  116 ;  Coolldge  v.  Williams, 

4  Mass.  140. 

A  state  grant  of  a  parcel  of  land  covered 
with  tide  water,  by  the  name  of  an  island,  with- 
out any  words  showing  an  intention  to  grant 
a  fishery,  will  not  pass  the  right  of  fishery,  but 
that  will  remain  public.  Brink  v.  Rlchtmyer,. 
14  Johns.  255. 

Grant  of  land  under  public  waters  for  rec- 
lamation purposes  vests  no  authority  therein 
until  the  condition  is  fulfilled ;  and  the  right  of 
common  fishery  exists  until  the  vesting  of  pri- 
vate ownership.  Polhemus  v.  Bateman,  60  X. 
J.  L.  163,  37  Atl.  1015. 

Patentees  of  land  covered  by  navigable  water 
can  only  claim  In  subordination  to  the  rights  of 
the  public  of  fishery  and  navigation.  Such 
land  does  not  admit  of  possession  and  acts  or 
ownership  in  the  ordinary  way.  Hammond  v. 
Inloes.  4  Md.  188. 

Disturbing  the  thatch  of  a  riparian  owner  by 
digging  clams  below  high-water  mark  is  not  a 
trespass,  as  the  public  right  of  fishery  is  para- 
mount to  the  private  right  to  cut  grass  or 
sedge.  Allen  v.  Allen,  19  R.  L  114,  30  L.  R. 
A.  497,  32  Atl.  166. 

The  public  has  the  right  to  take  fish  below 
high-water  mark,  although  the  soil  belongs  to- 
a  private  individual  as  within  the  original  line» 
of  his  land  called  for  in  his  patent,  but  now 
below  high-water  mark  by  reason  of  the  grad- 
ual encroachments  of  the  sea.     Bickel  v.  Polk, 

5  Harr.   (Del.)  325. 

The  public  has  a  rigbt  to  take  shell  fish  fronk 
the  shore  of  a  private  individual  between  high 
and  low  water  mark.  Weston  v.  Sampson,  8- 
Cuah.  347,  54  Am.  Dec.  764 ;  Proctor  v.  Wells, 
103  Mass.   216. 

The  public  has  a  right  to  take  shell  fish  upon 
the  land  of  a  private  individual  between  hlgb 
and  low  water  mark,  although  it  is  necessary 
to  dig  the  soil  in  order  to  obtain  them.  Peck 
V.  Lookwood,  5  Day,  28 ;  Parker  v.  Cutler  Mill- 
dam  Co.  20  Me.  353,  37  Am.  Dec.  56 ;  Moulton 
V.  Libbey,  37  Me.  493,  59  Am.  Dec.  57. 

The  Massachusetts  colonial  ordinance  did  not 
give  the  owner  of  the  upland  the  right  to  ex- 
clude the  public  from  taking  shell  fish  upon 
fiats  until  he  had  actually  appropriated  theok 
by  filling  or  placing  buildings  upon  them.  Lake- 
man  v.  Barnham,  7  Gray,  437. 

Since  it  is  now  well  settled  that  there  is  a 
public  right  to  take  shell  fish  on  the  shore- 
and  flats  below  high-water  mark  and  within 
100  rods  of  the  upland,  until  the  fiats  are  In- 
closed by  the  proprietors,  a  fortiori  there  la 
a  right  to  pass  over  them  for  fishing  in  the* 
stricter  sense ;  and  there  is  no  trespass  charge- 
able against  one  who  enters  upon  the  said 
flats  from  tidal  waters,  walks  along  them,  and 
takes  trout,  in  the  exercise  of  his  common 
right.  Packard  v.  Ryder,  144  Mass.  440,  5» 
Am.  Rep.  101,  11  N.  B.  578. 

But  in  one  case  it  was  held  that  the  right 
to  take  mussel  on  shore  between  high  and  low 
water  marks  is  with  the  private  ownership  of 
the  soil.  Le  Strange  v.  Rowe,  4  Post.  A  F. 
1048. 

And  in  Brookhaven  v.  Strong,  60  N.  Y.  56,. 
it  was  held  that  a  grant  of  land  under  tidal 
waters  will  convey  a  several  fishery  thereover. 

And  the  public  has  no  right  to  take  shell  fish 
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from  flats  lying  between  high  and  low  water 
mark  which  have  been  Improved  by  the  owner 
for  more  than  twenty  years.  Ipswich  ▼.  Her- 
rick,  9  Gray,  529. 

Both  water  and  fishery  may  be  separated 
from  the  soil. 

In  the  River  Severn  the  soil  belongs  to  the 
Jords  on  either  side,  and  a  special  sort  of  fish- 
ing belongs  to  them,  while  the  common  sort  of 
fishing  is  common  to  all.  The  soil  of  the 
Klver  Thames  is  in  the  King,  and  it  is  com- 
mon to  all  fishermen ;  and,  therefore,  there  is  no 
«uch  contradiction  between  the  soil  being  in  one 
and  the  river  being  common  to  all  fishera.  Fitz- 
walter's  Case,  1  Mod.  105. 

A  fishery  Is  included  in  the  word  "water," 
so  that  if  one  grants  his  water,  the  fishery  in 
It  will  pass.  Royal  Fishery  of  the  Banne, 
Davies,  149. 

If  a  man  grant  auam  aquam,  the  soil  shall  not 
pass,  but  the  fishery  passes.     Co.  Litt.  46. 

It  is  clear,  upon  the  authorities,  that  a  right 
•of  fishery  may  exist  independently  of  the  own- 
ership of  the  adjoining  shore  or  banks.  Mar- 
shall V.  Ulleswater  Steam  Nav.  Co.  8  Best  & 
S.  782,  32  L.  J.  Q.  B.  N.  S.  139,  9  Jur.  N.  S. 
-088,  8  L.  T.  N.  S.  416,  11  Week.  Rep.  489. 

Whenever  the  ownenhlp  of  water  is  in  one 
peraon,  and  the  ownership  of  soil  under  the 
water  is  in  another  person,  the  right  of  fish- 
ing in  the  water  belongs  to  the  former.  Turn- 
er V.  Hebron,  61  Conn.  175,  14  L.  R.  A.  386,  22 
Atl.  951. 

Though  the  soil  be  not  Included,  the  fishery 
therein  will  be  included,  in  a  grant  of  water 
and  other  rights  of  the  kind.  Saltaah  v.  Good- 
man, L.  R.  6  C.  P.  Div.  431. 

The  grant  of  a  well-defined  pool  or  pond  by 
the  absolute  owner  thereof,  without  reserva- 
tion, gives  to  the  grantee  the  exclusive  right 
to  the  fishery;  but  a  grant,  not  only  of  the 
pond,  but  ol  all  adjoining  lands,  gives  title,  not 
only  to  the  water  in  the  pond,  but  to  the  land 
which  it  covered.  Gibbs  v.  Sweet,  20  Pa.  Super. 
Ct.   275. 

North  Carolina  does  not  adhere  to  the  rule 
thai  the  fisheiy  may  be  separated  from  the  soil, 
holding  that  there  can  be  no  several  fishery  in 
navigable,  though  non  tidal,  streams,  as  such 
a  right  is  an  Incident  to  the  ownerahip  of  the 
soil,  a  locus  that  cannot  be  granted  in  North 
Carolina.  Collins  v.  Benbury,  25  N.  C.  (3  Ired. 
L.)  277,  38  Am.  Dec.  722;  Collins  v.  Benbury, 
27  N.  C.  (5  Ired.  L.)  118,  43  Am.  Dec.  155; 
Pagan  v.  Armistead,  33  N.  C.  (11  Ired.  L.)  433. 

A  several  fishery  in  the  ocean,  or  in  a  navi- 
gable stream,  is  not,  and  never  has  been,  the 
subject  of  private  ownerahip  in  North  Caro- 
lina, because  land  co^red  by  a  navigable  water 
<:ourae  has  always  been  expressly  excluded  from 
entry,  and  a  grant  of  it  by  one  individual  to 
another  would  therefore  exhibit  on  its  face  its 
own  nullity.  Den  ew  dem.  Gilliam  v.  Bird,  80 
N.  C.  (8  Ired.  L.)  280,  284,  49  Am.  Dec.  379. 

At  common  law  thera  cannot  be  a  several 
fishery  in  a  navigable  stream,  because  it  must 
be  predicated  on  a  right  to  the  underlying  soil, 
and  such  a  right  cannot  be  granted  under  the 
Magna  Charta,  and  consequently  cannot  arise 
from  presumption.  Collins  v.  Benbury,  27  N. 
C.  (5  Ired.  L.)  118,  43  Am.  Dec.  155. 

Although  a  several  fishery  can  be  acquired 
by  a  grant  thereof  from  the  owner  of  the  soil. 
Collins  V.  Benbury,  £5  N.  C.  (3  Ired.  L.)  277, 
38  Am.  Dec.  722. 

Grant  of  fishery. 

The  right  or  liberty  of  several  fishery  is  not 
necessarily  inseparable  from  ownerahip  of  soil. 
Schultes,  Aquatic  Rights,  85. 

A  fishery  is  acparatum  tenementum,  which 
may  be  held  apart  from  the  ownership  of  ad- 
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Jacent  land.  Warrand  v.  Mackintosh,  L.  R.  15 
App.  Cas.  52 :  Johnston  v.  Bloomfield,  Ir.  Rep. 
8  C.  L.  68;  Neill  v.  Devonshire,  L.  R.  8  App. 
Cas.  135,  31  Week.  Rep.  622,  Afllrmlng,  Ir.  L. 
R.  2  C.  L.  169;  Beckman  v.  Kreamer,  43  111. 
447,  92  Am.  Dec.  146;  Woolrych,  Watere,  p. 
112. 

The  fact  that  real  writs  were  held  to  lie  for 
the  recovery  of  a  fishery  is  not  conclusive  that 
a  several  fishery  must  also  be  united  with  the 
soil,  since  such  might  have  been  the  case  in  the'' 
particular  instance,  while  in  other  cases  quod 
permittat,  which  is  not  a  real  writ,  should  be 
used.     Woolrych,  Waters,  p.  118. 

The  owner  of  soil  beneath  water  may  con- 
vey hU  fishing  privileges  separate  from  the  up- 
land.    Matthews  v.  Treat,  75  Me.  594. 

A  fishing  place  may  be  granted  separate  from 
the  soil.  Tinicum  Fishing  Co.  v.  Carter,  61 
Pa.  21,  100  Am.  Dec.  597. 

One  may  have  several  fishery  in  another's 
land.     7  Hen.  VII..  13,  pi.  3. 

The  principal  controveny  has  been  as  to 
whether  or  not  the  grant  of  the  fishery  in- 
cluded the  title  to  the  soil. 

A  grant  of  a  free  fishery  by  the  owner  of 
the  soil  of  the  bed  of  a  lake  is  an  exclusive 
fishery,  and  does  not  pass  title  to  the  soil. 
Johnston  v.  Bloomfield,  Ir.  Rep.  8  C.  L.  68,  91. 
In  this  case  the  court  discussed  at  length  the 
question  whether  there  was  any  distinction  be- 
tween a  grant  of  lihera  piaoaria  and  aeparaiia 
piacaria,  and  held  that  they  were  not  the  same, 
and  that  a  grant  of  libera  piacaria  does  not 
amount  to  an  exclusive  fishery  or  pass  title  to 
the  soli. 

If  one  who,  being  seised  of  a  river,  grants 
aeparalem  piacariam  in  the  same,  and  maketh 
livery  of  seisin  aecundum  formam  charta  the 
soil  doth  not  pass,  nor  the  water.     Co.  Litt.  4&. 

There  may  be  free  fishery  in  another's  land. 
18  Edw.  IV.  4,  pi.  24. 

But  the  owner  of  a  several  fishery  is  pre- 
sumed to  be  the  owner  of  the  soil,  whether  the 
river  be  navigable  or  one  neither  navigable  nor 
public,  in  the  absence  of  evidence  to  the  con- 
trary. Uanbury  v.  Jenkins  [1901]  1  Ch.  401; 
Partherlcbe  v.  Mason,  2  Chltty,  658;  Anony- 
mous, LoflTt,  364. 

In  HIndson  v.  Ashby  [1896]  2  Ch.  1,  65  L. 
J.  Ch.  N.  S.  515,  74  L.  T.  N.  S.  327,  where  the 
owner  of  laud  adjoining  a  nontidal  river  in 
which  another  had  a  several  fishery  claimed 
title  to  lands  forming  to  his  land  as  an  accre- 
tion, the  court,  in  speaking  of  the  presumption 
of  ownership  oi  the  soil  arising  from  a  several 
fishery,  says:  The  presumption  of  ownership 
In  the  defendant's  predecessors  as  owners  of 
the  several  fisheries  displaces  the  presumption 
that  would  otherwise  arise  in  favor  of  the  ri- 
parian proprietors  being  the  owners  of  the  bed 
of  the  river  to  the  center  of  the  stream. 

If  a  man  have  a  fishery  in  another's  soil, 
he  may  Justify  the  fixing  of  poles  in  the  soil, 
or  any  other  thing  done.  2  Rolle  Abr.  564,  pi. 
3. 

The  title  to  the  bed  of  a  river  passes  under 
a  grant  from  the  Crown  of  several  fishery,  to- 
gether with  the  weira  in  and  upon  the  watera 
and  rivers  mentioned ;  and  where  the  grant 
was  an  ancient  one,  it  passed,  not  only  the  soil 
on  which  the  weire  were  constructed,  but  the 
soil  over  which  the  river  runs,  and  upon  which 
there  Is  a  right  to  construct  weIra  for  the  pur- 
pose of  taking  fish,  as  in  ancient  times  weirs 
were  the  means  of  taking  fish  by  means  of  put- 
ting an  obstruction  across  the  stream  and  in- 
tercepting them  as  they  went  up.  Hanbury 
V.  Jenkins  [1901]  1  Ch.  401. 

Blackstone  (2  Com.  39)  intimates  that  a 
several  fishery  comprehends  the  soli,  but  But- 
ler's note,  181,  to  Co.  Litt  122a,  favora  Coke's 
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statement  that  a  granting  of  a  right  of  fish- 
ery does  not  pass  title  to  the  soil.  Also  Co. 
Lltt.  4b, 

A  plea  of  freehold  to  an  action  of  trespass  on 
a  several  fishery  is  good.  10  Hen.  VII.,  24, 
pi.  1. 

Since  the  right  of  fishery  is  so  intimately 
connected  with  the  soil,  it  is  not  strange  that  it 
slionld  be  contended  that  a  grant  of  a  fishery 
includes  the  soil.  From  the  authorities  It 
'seems  that  it  may  or  may  not  do  so,  and  that 
the  question  whether  It  will  or  not  depends 
upon  the  intention  of  the  parties. 

The  presumption  that  the  owner  of  a  aeveral 
fishery  is  the  owner  of  the  soli  will  be  indulged 
in  only  where  the  terms  of  the  grant  under 
which  he  claims  are  unknown ;  but  when  they 
appear  and  are  such  as  convey  an  incorporeal 
hereditament  only,  the  presumption  is  de- 
stroyed. Somerset  v.  Fogwell,  5  Barn.  &  C. 
876,   1  Dowl.  &  K.  747. 

A  grant  by  the  Crown  of  a  several  fishery 
in  a  navigable  stream  conveys  no  property  In 
the  soil,  and  is  not  a  territorial,  but  is  an  in- 
corporeal, franchise.  Somerset  v.  Fogwell,  5 
Barn.  &  C.  886,  8  Dowl.  &  R.  756. 

A  grant  of  a  separalia  pUcariw  passes  noth- 
ing but  a  right  to  take  the  fish  and  to  use  such 
means  as  are  necessary  for  that  purpose, 
"which  is  in  truth  nothing  more  than  a  liberty 
to  fish."  Somerset  v.  Fogwell,  5  Bam.  k  C. 
884,  8  Dowl.  &  R.  756. 

But  in  King  v.  Old  Arlesford,  1  T.  R.  858,  in 
determining  whether  a  pauper  had  a  settle- 
ment, the  court  held  that  where  he  rented 
**the  fishery  of  a  pond  with  the  spear,  sedge, 
flags,  and  rushes  growing  in  and  about  the 
same,"  the  soil  passed  with  It. 

A  fishery  must  have  been  a  several  fishery, 
and  presumably  includes  the  soil  thereof,  when 
in' a  feoffment  the  description  of  fishery  is  left 
uncertain,  but  is  made  with  livery  of  seisin 
duly  Indorsed,  conveyed  subject  to  a  free  rent 
to  the  lord  of  the  manor;  the  livery  not  being 
appropriate  in  case  of  an  incorporeal  heredita- 
ment, and  a  free  rent  being  incapable  of  being 
reserved  from  such  an  estate  by  a  common  per- 
son. Marshall  v.  Ulleswater  Steam  Nav.  Co. 
3  Best  &  S.  732,  32  L.  J.  Q.  B.  N.  S.  139,  9 
Jur.  N.  S.  988,  8  L.  T.  N.  S.  416,  11  Week.  Rep. 
480. 

Riparian  righth. 

It  has  been  said  in  a  New  Brunswick  case 
that  tbe  right  of  fishery  does  not  depend  upon 
the  ownership  of  the  bed  of  a  river,  but  of 
the  bank :  It  depends  upon  the  lateral,  and  not 
the  vertical,  contact  of  the  water  of  the  river. 
Steadman  v.  Robertson,  2  Pugsley  &  B.  (N. 
li.)   580. 

But  that  is  not  the  geueral  rule.  A  right 
of  fishery  Is  not  one  of  the  riparian  rights. 

Independently  of  statutory  authorization, 
there  Is  no  exclusive  right  of  fishing  by  the 
riparian  propiietor  opposite  to  his  shore  in  any 
navigable  stream.  Tlnicum  Fishing  Co.  v. 
Carter.  61  Pa.  21,  100  Am.  Dec.  597. 

A  riparian  proprietor  has  no  more  title  or 
right  to  fish  In  tidal  navigable  waters  adjoin- 
ing his  land  than  other  members  of  the  public. 
Arnold  V.  Mundy,  6  N.  J.  L.  4,  10  Am.  Dec. 
356. 

Tbe  owners  of  land  on  the  banks  of  the  Sus- 
quehanna and  other  principal  rivers  have  not 
an  exclusive  right  to  fish  in  the  river  immedi- 
ately in  front  of  their  lands,  as  the  right  to 
fisheries  in  these  rivers  is  vested  in  the  state 
and  open  to  all.  Shrunk  v.  Schuylkill  Nav. 
Co.  14  Serg.  &  R.  71. 

While  nn  adjoining  proprietor  on  a  navigable 
river  has  the  exclusive  right  to  draw  a  seine 
on  his  own  land,  the  right  of  fishery  In  the 
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river  Is  a  common  right.     Lay  v.  King,  5  Day,. 
72. 

Riparian  proprietorship  confers  no  exclusive- 
fishery  in  the  public  waters.  Skinner  v.  Het> 
trick,  73  N.  C.  53. 

A  plain  distinction  between  a  fishery  annexed 
to  the  shore  and  a  fishery  by  common  right  In 
a  river  is  made  by  the  Pennsylvania-New 
Jersey  compact  of  1783  authorising  the  guard* 
ing  of  fisheries  on  the  rivers  annexed  to  the 
respective  shores  against  interruptions  by  per- 
sons fishing  under  claim  of  common  right  on 
the  River  Delaware.  Bennett  v.  Boggs,  Baldw. 
60,  Fed.  Cas.  No.  1,319. 

A  several  fishery  does  not  arise  as  an  inci- 
dent to  riparian  ownership  along  navigable- 
waters,  for  in  such  waters  the  right  of  fish- 
ing is  "prima  facie  in  the  King,  and  is  public." 
Collins  V.  Benbury,  25  N.  C.  (3  Ired.  L.)  277, 
38  Am.  Dec.  722. 

The  Crown  may  grant  an  exclusive  right  of 
fishery  between  high  and  low  water  lines, 
though  the  upland  had  previously  been  granted 
to  another.     Wilson  v.  Codyre,  27  N.  B.  320. 

The  fishing  privilege  on  fiats  may  be  sepa> 
rated  from  the  title  to  the  adjoining  upland^ 
and  the  occupant  of  the  privilege  may  maintain 
trespass  against  the  owner  of  the  upland  if  he- 
places  a  weir  on  said  fiats.  Wyman  v.  Oliver, 
73  Me.  421. 

But  a  baronial  title,  even  though  it  contains- 
no  express  words  as  to  fishing,  constitutes  a 
sufilcient  foundation  for  a  claim  to  salmon  fish- 
ing, if  the  requisite  enjoyment  and  usage  are- 
established.  McDouail  V.  Lord  Advocate,  L.  R. 
2  H.  L.  Sc.  App.  Cas.  431. 

Riparian  owners  on  the  Delaware  have  an 
exclusive  fishery  in  the  fisheries  established  by- 
them  opposite  their  shores.  Re  Delaware  Fish- 
eries,  4  Am.  L.   Reg.  582. 

And  there  the  owner  of  upland  has  a  right  or 
fishery  adjacent  to  his  shore,  which  is  capable- 
of  alienation.  Fitzgerald  v.  Faunce,  46  N.  J. 
L.  536. 

A  several  fishery  cannot  be  appurtenant  to 
a  several  pasture  by  reason  of  incongruity. — 
and  especially  a  fishery  for  taking  all  the  flsb 
for  commercial  purposes  in  distant  parts.. 
Edgar  V.  English  Fisheries.  23  L.  T.  N.  S.  732. 

Construction  of  grants. 

The  grant  of  an  exclusive  fishery  in  tida! 
waters  is  in  derogation  of  common  right,  and 
cannot  be  created  by  implication.  Lowndes  v. 
Dickerson,  34  Barb.  586. 

A  grant  of  "white  fishings"  In  certain  water* 
excludes  ail  others,  such  aa  salmon.  Gammell 
V.  Wood  &  Forest  Comrs.  3  Macq.  H.  L.  Cas. 
419. 

A  royal  grant  of  salmon  fishings  described 
by  precise  and  definite  limits  constitutes  a 
bounding  charter;  and  the  grantee  cannot  by 
usage  extend  his  right  beyond  these  limits. 
Warrand  v.  Mackintosh,  L.  R.  15  App.  Cas.  52. 

Half  of  the  salmon  fishing  es  adverso  of 
lands  on  one  side  of  a  river  may  mean  one  of 
two  things :  (1)  A  pro  indiviso  right  to  a 
moiety  of  the  fishings  all  along  the  frontage; 
or  (2)  the  whole  fishing  along  such  part  ot  the 
frontage  as  will,  having  regard  to  the  suitabil- 
ity of  the  water  for  fishing  purposes,  fairly 
represent  a  moiety.     Ihid, 

A  grant  from  the  Crown  of  a  fishery  passes- 
a  several  fishery,  although  the  word  "several" 
'.s  not  used,  where  the  grant  also  includes  weirs, 
as  the  grant  of  weirs  passes  title  to  the  soil, 
and  thereby  creates  a  several  fishery.  Hanbury 
v.  Jenkins  [1901]  1  Ch.  401. 

A  right  of  fishery  expressly  conferred  by  tbe 
sovereign  will  not  be  presumed  to  exclude  tbe 
public  light  of  fishery  notwithstanding  the  title 
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to  the  soil  may  be  in  the  grantee.  Moulton  ▼. 
Ubbey.  37  Me.  472,  59  Am.  Dec.  57. 

A  grant  from  the  sovereign  of  flats,  together 
with  a  right  of  fishery  in  the  waters  covering 
them,  wlil  not  be  held  to  confer  on  the  grantee 
an  exclusive  right  of  fishery.     Ibid. 

A  royal  grant  of  territory  adjoining  a  river, 
and  all  fisheries  within  this  territory  except 
three  parts  of  a  fishery  in  a  tidal  river,  will 
not  pass  the  fourth  part,  for  the  King's  grant 
passes  nothing  by  implication.  Royal  Fishery 
of  the  Banne,  Davies,  149. 

A  special  act  of  the  legislature  conferring 
upon  a  particular  person,  his  heirs  and  assigns, 
a  certain  right  of  fishing  below  low-water  mark 
is  not  repealed  by  a  subsequent  general  enact- 
ment which  does  not  do  so  in  terms,  or  by  in- 
consistency or  repugnancy.  State  v.  Cleland, 
68  Me.  2u8. 

An  exclusive  fishery  cannot  be  predicated 
upon  a  grant  from  the  state  of  liberty  and  li- 
cense to  a  riparian  proprietor,  his  heirs  and 
assigns,  to  use  and  occupy  an  ancient  fishing 
place  in  certain  public  waters,  unrestricted  by 
an  act  establishing  a  close  season  thereon. 
Chalker  v.  Dickinson,  1  Conn.  510. 

A  grant  of  land  with  the  fishings  pertaining 
thereto  prima  facie  means  the  fishings  ea  ad- 
verso  of  them^  CM/  medium  fllum  aquw.  War- 
rand  V.  Mackintosh,  L.  R.  15  App.  Cas.  52. 

Because  the  words  of  a  grant  are  suificlent  to 
pass  the  fishery  in  the  whole  river  if  it  had 
been  then  vested  in  the  Crown,  it  is  not  inef- 
fectual to  pass  the  moiety  of  those  parts  of  the 
river  in  which  the  Crown  had  that,  and  no 
more,  to  give.  Neill  v.  Devonshire,  L.  R.  8 
App.  Cas.  135,  31  Week.  Rep.  622,  Affirming  Ir. 
L.  R.  2  C.  L.  169. 

Wheu  it  is  intended  to  grant  an  exclusive 
right  of  fishery  to  Inhabitants  of  a  city,  to  the 
exclusion  of  the  general  public  and  the  owner 
of  the  previously  granted  upland,  such  inten- 
tion must  be  clearly  expressed,  and  not  left 
to  Implication.  This  rule  affords  a  fair  and 
reasonable  construction,  and  not  a  strict  one 
which  must  be  relinquished  when  the  grant 
provides  that  it  shall  be  interpreted  most  in 
favor  of  the  grantee,  full  effect  being  given  to 
the  grant.     Wilson  v.  Codyre,  27  N.  B.  320. 

Land  adjoining  a  river  conveyed  "subject  to 
the  right  of  ail  parties  In  respect  of  the  Glen 
river"  will  not  include  a  several  fishery  in  the 
river  belonging  to  a  third  party.  Hamilton 
V.  Musgrove,  Ir.  Rep.  6  C.  L.  129,  19  Week. 
Rep.  443. 

c.  Private  grants. 

If  one  having  a  several  fishery  grant  liheram 
ptscariam  the  grantee  shall  have  free  fishing 
with  the  grantor;  but  if  he  grant  pisoariam 
suam  without  more,  the  entire  fishery  passes. 
Alderman  v.  Hasting,  2  Sid.  8. 

As  the  right  of  fishery  in  a  navigable  river 
is  an  incorporeal  hereditament,  the  owner  can- 
not grant  a  term  for  years  in  it  except  by  deed. 
Somerset  v.  Fogwell,  5  Bam.  &  C.  886,  8  Dowl. 
&  R.  756. 

The  right  to  take  fish  from  the  private  waters 
of  another,  which  is  merely  personal  to  the 
one  exercising  or  owning  such  right,  and  not 
appendant  to  any  estate,  is  not  capable  of 
alienation,  either  by  conveyance  or  devise. 
Beach  v.  Morgan,  67  N.  H.  529,  41  Atl.  349. 

A  grant  of  a  several  fishery  in  navigable 
waters  by  a  riparian  owner  who  could  not  ac- 
quire such  a  right  from  the  state  Is  merely 
void,  and  cannot  estop.  Collins  v.  Benbury, 
23  N.  C.  (3  Ired.  L.)  277,  38  Am.  Dec.  722. 

The  right  of  fishing,  being  an  incorporeal 
hereditament,  cannot  be  the  subject  of  an  ex- 
ception in  a  lease  of  the  adjoining  land  to  the 
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center  of  the  stream.  Corker  v.  Payne,  18 
Week.  Rep.  436,  Ir.  Rep.  4  C.  L.  380. 

In  the  case  of  an  ordinary  lease  of  land  on 
the  banks  of  a  stream,  the  right  of  fishing  in 
the  stream  opposite  the  land  passes  to  the 
lessee,  unless  It  is  specially  reserved.  Davies 
V.  Jones,  18  Times  L.  R.  367. 

The  attempted  reservation,  by  a  grantor  of 
land  upon  Lake  Erie  and  Sandusky  bay,  of  the 
exclusive  right  of  fishing  in  the  bay  or  lake, 
being  a  right  which  he  never  had,  is  inopersr 
tive ;  but  the  reservation  to  the  grantor  of  the 
exclusive  right  to  land  on  either  shore  to  take 
fish,  or  to  carry  to  and  from  the  shore  seines 
and  fishing  tackle,  is  good,  since,  being  a  right 
which  be  could  grant,  it  is  a  right  which  he 
could  reserve.  Sloan  v.  Biemiller,  34  Ohio  St. 
492. 

An  easement,  and  not  a  fee.  is  granted  by  an 
instrument  conveying  "one  half  the  privilege 
of  the  fishing  place,"  where  the  grantees  are 
given  the  privilege  of  fishing  only  in  a  speci- 
fied manner,  the  implements  to  be  furnished 
by  the  grantor,  and  he  to  have  one  half  of  the 
catch.  Butrick  v.  TUton,  155  Mass.  461,  29 
N.  E.  1088. 

A  grant  of  a  several  fishery  may  be  made  by 
deed,  and  confers  a  right  to  enter  and  kill  and 
carry  away  fish,  and  to  bring  actions  against 
persons  who  interfere  with  such  rights.  Ecroyd 
V.  Coulthard,  66  L.  J.  Ch.  N.  S.  751  [1897]  2 
Ch.  5.54,  77  L.  T.  N.  S.  357,  46  Week.  Rep.  119. 
61  J.  P.  791. 

A  liberty  to  fish,  granted  to  one,  his  heirs 
and  assigns,  is  an  interest  or  profit  d  prendre, 
and  may  be  exercised  by  servants  in  the  absence 
of  the  master;  and  the  addition  of  "with  serv- 
ants or  otherwise"  does  not  limit  the  privilege, 
and  exclude  the  exercise  of  it  by  servants. 
Wlckbam  v.  Hawker,  7  Mees.  &  W.  63. 

A  grant  by  the  lord  of  the  manor  of  the  ex- 
clusive right  of  fishing  in  a  defined  part  of  a 
river  Is  not  a  mere  license  to  fish,  but  a  right 
to  carry  away  the  fish  caught,  and  constitutes 
an  incorporeal  hereditament.  Fitzgeraid  v. 
Firbank  [1897]  2  Ch.  96,  66  L.  J.  Ch.  N.  S. 
529,  76   L.  T.  N.  S.  564. 

A  grant  of  one  undivided  moiety  of  a  certain 
lot,  "and  including  the  salmon  fishery  contig- 
uous to  said  land,"  conveys  a  half  interest  in 
the  fishery  as  well  as  of  the  land.  Duncan  v. 
Sylvester.  24  Me.  482,  41  Am.   Dec.  400. 

A  grant  of  land  beginning  on  the  bank  of  a 
river  and  extending  from  it  by  various  courses 
until  the  boundary  comes  back  to  the  river 
with  all  the  ponds,  pools,  water  courses,  and 
streams  of  water  and  fishing  within  the  limits 
and  bounds  aforesaid,  does  not  convey  any  ex- 
clusive right  of  fishery  in  the  river  to  the 
grantee.  Sllngerlan,d  v.  International  Contract- 
ing Co.  43  App.  Div.  215,  60  N.  Y.  Supp.  12. 

A  grant  of  a  several  fishery  is  not  invali- 
dated by  a  reservation  to  the  lord  of  the  manor 
of  the  right  of  taking  fish  for  the  supply  of  his 
own  table,  or  by  a  reservation  of  oyster  beds, 
as  a  partial  independent  right  in  another,  or  a 
limited  liberty,  does  not  derogate  from  the  right 
of  the  several  fishery,  and  one  may  have  a  sev- 
eral fishery,  although  another  has  the  right  to 
a  particular  species  of  fishing  or  a  limited  lib- 
erty of  fishing.  Seymour  v.  Courtenay,  5 
Burr.  2816. 

An  exclusive  right  of  catching  the  particular 
kinds  of  fish  by  permanent  fixtures  attached  to 
the  fiats  is  acquired  by  the  grantee  of  all  the 
right  of  taking  salmon,  shad,  and  alewives,  to- 
gether with  all  the  privileges  necessary  for 
carrying  on  the  said  fishing.  Matthews  v. 
Treat,  75  Me.  594. 

Part  of  the  proprietors  of  a  pond  cannot  give 
an  exclusive  lease  of  the  right  of  fishing  there- 
in.    Com.  V.  Perley,  130  Mass.  460. 
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The  rule  of  caveat  emptor  applies  to  the  pur- 
chaser of  a  fishing  location  with  full  liberty 
and  opportunity  to  investigate,  regarding  its 
boundary.  Fall  &  S.  Fish  Co.  t.  Point  Roberts 
Fishing  &  Canning  Co.  24  Wash.  630,  64  Pac. 
792. 

When  a  riparian  proprietor,  in  dividing  his 
property  between  two  grantees,  conveys  in  the 
deed  of  one  the  fishery  "as  It  has  heretofore 
been  conducted,"  the  other  has  no  notice  thereby 
that  the  fishery  extends  further  than  grantee's 
shore  line,  As  the  grant  referred  to  the  manner 
of  conducting  the  fishing,  rather  than  its  ex- 
tent.    Harvey  v.  Vandegrift,  89  Pa.  346. 

A  license  to  fish  in  the  ponds  of  the  grantor, 
contained  in  a  demise  of  a  house,  in  writing 
but  not  under  seal,  is  void,  as  it  amounts  to  a 
demise  of  an  incorporeal  hereditament  which 
lies  in  grant  only,  and  cannot  pass  by  parol. 
Bird  V.  Hlgglnson,  4  Nev.  &  M.  505,  2  Ad.  & 
El.  696,  1  H.  &  W.  61. 

A  license  to  use  a  rod  and  line  will  not  in- 
clude the  right  to  use  a  night  line.  Williams 
\.  Long,  57  J.  P.  217. 

When  a  several  fishery  is  appurtenant  to  a 
manor,  the  mere  granting  of  land  in  such  manor 
will  give  grantee  no  right  in  the  fishery.  Nelll 
V.  Devonshire,  L.  R.  8  App.  Cas.  135,  31  Week. 
Rep.  622,  Afllrmlng  Ir.  L.  R.  2  C.  L.  169. 

A  conveyance  of  land  which  falls  by  reason 
of  want  of  title  In  the  grantor  does  not  operate 
as  a  conveyance  of  a  right  to  maintain  a  fish- 
ing stand  on  a  piece  of  such  land  acquired  by 
Che  grantor  by  prescription,  as  such  a  right  Is 
an  incorporeal  hereditament,  not  Incident  to  the 
particular  estate  conveyed.  Jackson  v.  Lewis, 
Cheves  L.  250. 

III.  Prescriptive  rights. 

a.  In  general. 

Under  the  doctrine  that  the  Crown  could 
grant  an  exclusive  fishery  in  public  water,  title 
may  be  shown  by  long  enjoyment  under  the 
doctrine  of  presumed  grant.  Whether  or  not 
a  prescriptive  title  can  be  acquired  will  depend 
on  the  attitude  of  the  courts  as  to  the  running 
of  time  against  the  state. 

Prescriptive  rights  against  the  public  have 
been  very  generally  upheld.  Hale,  De  Jure 
Maris,  chap.  5,  found  in  Hargrave,  Law  Tracts, 
p.  18 ;  also  In  note  to  Mather  v.  Chapman 
(Conn.)  16  Am.  Rep.  56:  Orford  v.  Richardson, 
4  T.  R.  437 ;  Carter  v.  Murcot,  4  Burr.  2162 ; 
Gould  V.  James,  6  Cow.  369;  Brookhaven  v. 
Strong,  60  N.  Y.  56;  Jackson  v.  Lewis,  Cheves 
L.  251);  Chalker  v.  Dickinson,  1  Conn.  382,  6 
Am.  Dec.  250 ;  Rogers  v.  Jones,  1  Wend.  259, 
19  Am.  Dec.  493. 

A  person  may  have  by  prescription  a  sepa- 
rate fishery  in  a  navigable  river.  Reg.  v. 
Downing,  23  L.  T.  N.  S.  398,  11  Cox  C.  C.  580. 

But  a  several  fishery  cannot  be  established 
in  an  arm  of  the  sea,  or  In  a  navigable  river, 
unless  It  is  by  immemorial  Ubage.  Schultes, 
Aquatic  Rights,  85. 

In  Connecticut  a  several  fishery  in  public 
waters  may  be  presumed  from  fifteen  years' 
«ole  occupation ;  but  such  a  claimant  must 
prove  his  right.  Chalker  v.  Dickinson,  1  Conn. 
:iS2,  6  Am.  Dec.  250. 

To  acquire  an  exclusive  right  of  fishery  in 
n  navigable  river  by  prescription,  the  use  and 
enjoyment  must  not  only  be  uninterrupted, 
but  exclusive.     Ibid. 

Where  fishing  was  exercised  by  one  as  a  right 
which,  prima  facie,  belonged  to  him  in  common 
with  all  other  citizens,  his  fishing  is  referable 
to  that  right,  and  cannot  of  itself  be  a  ground 
for  presuming  an  exclusive  right.  Collins  v. 
Benbury.  27  N.  C.  (6  Ired.  L.)  118,  43  Am.  Dec. 
<50  L.  R.  A. 


155 ;  Fagan  v.  Armlstead,  83  N.  C.  (11  Ired.  L.) 
433. 

A  person  may  prescribe  for  an  exclusive 
right  of  fishing  In  a  navigable  river  where  the 
tide  ebbs  and  flows,  but  it  cannot  be  presumed, 
it  must  be  proved.  Carter  v.  Murcot,  4  Burr, 
2162. 

The  above  case  was  an  action  for  trespass  for 
breaking  and  entering  the  plaintifTs  close  in 
the  River  Severn.  Defendant  pleaded  that  it 
was  a  navigable  river,  also  that  it  was  an  arm 
of  the  sea  wherein  every  subject  had  a  right 
to  fish.  Plaintiff  replied  prescribing  for  a  sev- 
eral  fishery  there,  which  was  found  In  his  favor. 
Defendant  claimed  that,  although  it  was  so 
found,  yet,  on  the  authority  of  Warren  ▼.  Math- 
ews, 6  Mod.  73,  prescription  was  not  good  be- 
cause everyone  has  a  right  to  fish  in  a  naviga- 
ble river,  or  In  an  arm  of  the  sea.  The  court 
follows  the  language  of  Warren  v.  Mathews  to 
the  effect  that  In  navigable  rivers  the  fishery 
is  common,  but  that,  since  prescription  was 
found  to  exist  in  this  case,  the  plaintiff's  right 
was  good,  Yates,  J.,  saying  the  Crown  may 
grant  a  several  fishery  in  a  navigable  river 
where  the  sea  fiows  and  refiows,  or  in  an  arm 
of  the  sea. 

No  presumption  can  be  raised  of  a  grant  of 
a  several  fishery  in  a  public  navigable  river 
from  the  fact  that  an  individual  uses  the  same 
In  common  with  others.  Delaware  &  M.  R. 
Co.  V.  Stump,  8  Gill.  &  J.  479,  29  Am.  Dec.  561. 

There  can  be  no  exclusive  fishing  privilege 
established  by  prescription  where  no  grant 
could  have  been  made  to  support  It.  Tlnicnm 
Fishing  Co.  v.  Carter,  61  Pa.  21,  100  Ani. 
Dec.   597. 

An  adverse  and  exclusive  use  is  indispensa- 
ble to  the  acquisition  of  several  right  of  fishery 
in  navigable  waters.  If  such  right  may  be  ac> 
quired  by  prescription  In  the  absence  of  legisla- 
tion to  that  effect.     Day  v.  Day,  4  Md.  262. 

The  prima  facie  right  of  the  public  Is  not 
rebutted  by  proof  of  mere  uninterrupted  enjoy- 
ment of  the  privilege  of  fishing  for  a  period 
requisite  to  acquire  title  by  prescription,  since 
the  mere  lawful  exercise  of  a  common  right  for 
that  period  has  never  been  considered  aa  con- 
ferring an  exclusive  right.  Sloan  y.  Blemiller, 
34  Ohio  St.  492. 

That  one  for  over  fifty  years  has  claimed  the 
exclusive  right  of  fishing  in  navigable  waters, 
and  that  in  the  main  his  neighbors  respected 
the  claim,  do  not  constitute  adverse  possession 
as  against  the  state,  or  give  rise  to  a  prescrip- 
tive right,  where  the  state  is  not  authorised 
to  grant  such  privilege;  nor  can  it  be  charged 
with  notice  of  the  necessity  of  protecting  Its 
title,  since  the  rl^^t  of  fishing  is  common  to  all. 
Slingerland  v.  International  Contracting  Co. 
43  App.  Dlv.  215,  60  N.  Y.  Supp.  12. 

Under  the  *'oId  law,"  a  fishery  easement 
would  have  been  presumed  from  sixty  years* 
user.  Rolle  v.  Whyte.  L.  R.  8  Q.  B.  Dlv.  286, 
37  L,  J.  Q.  B.  N.  S.  105,  17  L.  T.  N.  S.  560,  16 
Week.  Rep.  693,  8  Best  &  S.  116. 

The  possessor  of  a  habile  title  to  a  barony 
may  prescribe  a  right  of  fishery  In  a  tidal  river 
adjoining  It  as  against  the  Crown.  Lord  Ad> 
vocate  V.  Lovat,  L.  R.  6  App.  Cas.  288. 

A  claim  to  a  fishery  by  an  owner  of  the  soil 
cannot  be  proved  by  the  fact  that  his  initials 
were  engraved  in  a  rock  in  the  stream  near  his 
boundary  line,  without  any  proof  when,  or  by 
whom,  or  for  what  purpose,  they  were  so  en- 
graved.    Melvin  v.  Whiting,  18  Pl<±.  184. 

But  In  Massachusetts  It  is  held  that  no  pre- 
scriptive title  to  a  private  fishery  beloaging 
to  the  state  can  be  allowed.  NIckeraon  ▼. 
Brackett,  10  Mass.  212. 

A  right  of  fishery  in  gross  cannot  be  acquired 
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t>7  a  family,  but  only  by  them  as  indlTlduals. 
Bevins  y.  Bird,  12  L.  T.  N.  S.  306. 

The  acquisition  of  a  seyeral  fishery  In  gross 
t>y  a  common-law  prescription  (Immemorial 
user)  Is  not  shown  where  the  acts  of  user  re- 
lied upon  were  done  under  a  misconception  as 
to  the  effect  of  a  certain  deed  which.  It  was 
thought,  passed  the  freehold  of  the  soil  of  the 
1)ed  of  the  river,  and  with  that  soil  the  ezclu- 
slve  right  of  fishing.  Under  such  clrcum- 
atances,  the  principle  prevails  that.  If  the  oi> 
Igln  of  the  use  la  not  lost  In  obscurity,  but  Is 
'explained,  and  appears  to  be  subsequent  to  the 
reign  of  Richard  I.,  the  head  of  the  prescription 
is  cut  off,  and  the  prescription  at  common  law 
•cannot  be  maintained.  Warwick  y.  Gonvllle  & 
Oalus  College,  6  Times  L.  R.  447,  Afiirmlng  5 
Times  L.  R.  461. 

Occasional  angling  will  not  be  sufilclent  to 
•establish  a  prescriptive  right  of  fishery;  nor 
will  the  use  of  the  rod  be  of  any  avail,  when 
practised  In  certain  waters  In  competition  with 
net  and  cable  fishing.  The  latter  is  by  far  the 
more  destructive  method,  and,  furthermore, 
«erlousIy  Interferes  with  angling.  Warrand*  v. 
Mackintosh,  L.  R.  15  App.  Cas.  52. 

Where  a  river  constitutes  a  unum  quid,  the 
whole  fishery  Is  prescribed  for  or  occupied  by 
the  suitable  and  natural  mode  of  using  It  ac- 
cording to  the  course  of  conduct  which  the  pro- 
prietor might  reasonably  be  expected  to  follow 
with  a  due  regard  to  his  own  interests, — a  guide 
which  varies  according  to  circumstances.  Lord 
Advocate  v.  Lovat,  L.  R.  5  App.  Cas.  273. 

A  river  Is  a  unum  quid,  as  relates  to  the  fish- 
ery therein,  when  the  whole  fishery  Is  Included 
in  one  possession  and  title.     Ibid. 

If  the  fishery  of  the  whole  river  (so  far  as  it 
t)elonged  to  the  plaintiff  or  his  predecessors  In 
title)  was  what  has  been  sometimes  called  a 
unum  quid,  there  can  be  no  doubt  that  evidence 
of  acts  of  ownership  and  enjoyment  In  any  part 
of  it  would  be  applicable  to  the  whole.  Nelll  v. 
Devonshire,  L.  R.  8  App.  Cas.  135,  31  Week. 
Rep.  622,  Afiirmlng  Ir.  L.  R.  2  C.  L.  169. 

If  the  right  has  been  once  acquired  by  pre- 
scription to  a  several  fishery  In  navigable  water, 
it  may  pass  as  appurtenant  to  the  owner's  es- 
tate.    Rogers  v.  Allen,  1  Campb.  309. 

Against  individual, 

A  man  may  prescribe  to  have  a  several  fish- 
ery In  such  a  water,  and  the  owner  of  the  soil 
shall  not  fish  there.     Co.  Lltt.  122a. 

A  man  may  prescribe  to  have  separalem  pis- 
<^riam  in  such  water,  and  exclude  by  this 
the  owner  of  the  soil.  But  a  man  may  not 
prescribe  to  have  a  common  of  fishery  or  free 
fishery  in  such  water,  and  to  exclude  the  owner 
of  the  soil,  for  this  is  against  the  nature  of  a 
common  or  free  fishery.  Chimney  v.  Flshen, 
2  Rolle,  Abr.  267 ;  White  v.  Shirland,  2  Rolle, 
Abr.  267. 

There  appears  to  be  no  doubt  of  the  right  of 
an  individual  to  acquire  by  prescription  rights 
of  fishery  in  private  waters.  Melvln  v.  Whit- 
ing, 10  Pick.  295,  20  Am.  Dec.  524,  13  Pick. 
188. 

An  exclusive  right  to  fish  in  the  estate  of 
another  may  be  acquired  by  adverse,  uninter- 
rupted, and  exclusive  use.  Turner  v.  Hebron, 
«1  Conn.  175,  14  L.  R.  A.  386,  22  Atl.  951. 

The  exclusive  right  of  fishery  is  prima  facie 
in  the  owner  of  the  soil,  but  may  be  acquired 
separate  from  the  ownerstUp  of  the  soil  by 
^rant  or  prescription.  Cobb  v.  Davenport,  32 
N.  J.  L.  369. 

Title  to  an  exclusive  fishing  privilege,  given 
hy  statute  to  the  owner  of  land  fronting  on  a 
river,  cannot  be  acquired  by  adverse  user  there- 
of, where  the  statute  declares  such  a  violation 
of  the  owner's  rights  a  trespass  punishable  by 
m  L.  R.  A. 


fine  or  Imprisonment,  or  both,  as  a  misdemeanor. 
Heckman  v.  Swett,  99  Cal.  803,  33  Pac.  1099. 

A  prescriptive  right  to  fish  in  a  pond  is  not 
gained  by  a  person  who  does  not  own  land  ad- 
joining the  pond,  by  reason  of  one's  having 
fished  therein  eyery  summer  for  over  twenty 
years,  where  It  does  not  appear  tliat  he  did 
80  under  claim  of  right,  and  nothing  in  the 
evidence  shows  that  the  use  was  not  a  mere 
Indulgence  allowed  by  the  owner.  Gibbs  v. 
Sweet,  20  Pa.  Super.  Ct.  275,  Afiirmlng  7  Lack. 
Legal  News,   18. 

A  title  by  prescription  to  an  exclusive  fish- 
ing privilege,  given  by  statute  to  the  owners 
of  land  fronting  on  a  river,  can  be  acquired 
only  by  adverse  possession  of  the  land  to  which 
such  right  attaches  as  an  appurtenance  under 
the*  statute,  and  not  by  mere  user  of  the  right 
to  the  exclusion  of  such  owner.  Heckman  v. 
Swett,  99  Cal.  303,  33  Pac.  1099. 

One  prescribing  for  a  fishery  In  navigable 
waters,  i.  e.,  for  the  right  of  drawing  his  nets 
on  another's  shore,  must  for  twenty-one  years 
have  enjoyed  such  an  exclusive  user  as  to  be 
adverse  and  exclusive,  and  not  a  mere  enjoy- 
ment such  as  was  accorded  the  public  generally. 
Tinlcum  Fishing  Co.  v.  Carter,  61  Pa.  21,  100 
Am.  Dec.  597. 

An  adverse  right  to  an  easement  to  take  fish 
cannot  grow  out  of  a  mere  permissive  enjoy- 
ment continued  for  any  length  of  time.  Beach 
V.  Morgan,  67  N.  H.  529,  41  AU.  349. 

A  prescriptive  right  to  fish  In  another's  sev- 
eral fishery  must  be  based  on  an  exercise  of  that 
privilege  under  claim  of  right,  and  not  as  a 
trespasser.  Paley  v.  Birch,  8  Best  &  S.  836, 
16  L.  T.  N.  S.  410. 

The  evident  fact  that  one  has  fished  In  an- 
other's several  fishery  for  twenty  years  will 
Justify  the  conclusion  that  he  had  got  the 
right.     Ihid. 

A  prescriptive  right  of  an  adjoining  proprie- 
tor to  fish  in  another's  private  fishery  will  not 
authorize  him  to  admit  the  public  to  the  en- 
joyment of  his  privilege.  Lembeck  v.  Nye,  47 
Ohio  St.  336,  8  L.  R.  A.  578,  24  N.  E.  686. 

An  enjoyment  for  sixty  years  and  as  far  back 
as  living  memory  extends,  of  maintaining  a 
coop  weir  in  nonnavlgable  waters.  Is  presump- 
tive of  a  grant  therefor.  Leconfield  v.  Lons- 
dale, L.  R.  5  C.  P.  657.  23  L.  T.  N.  S.  156,  18 
Week.  Rep.  1165,  39  L.  J.  C.  P.  N.  S.  305. 

The  annual  temporary  occupation  of  a  fish- 
ery  cannot  amount  to  a  disseisin  of  the   prl-  . 
vate  owner.     Nickerson  v.  Brackett,  10  Mass. 
212. 

The  claimant  must  prove  satisfactorily  an 
actual,  exclusive  possession  of  the  fishery  ad- 
verse to  the  right  of  the  riparian  owner,  against 
his  interest,  uninterrupted  and  continuous  for 
at  least  twenty  years.  McFarlin  v.  Essex  Co. 
10  Cush.   310. 

Using  a  rock  In  a  river  for  fishing  purposes 
during  two  months  in  each  year  is  not  such  a 
continuous  possession  as  will  give  a  title  un- 
der the  statute  of  limitations.  McCullough  T. 
Wall,  4  Rich.  L.  68,  53  Am.  Dec.  715;  Turner 
V.  Hebron,  61  Conn.  175,  14  L.  R.  A.  386,  22 
Atl.  951. 

Long  enjoyment  of  a  fishery  by  leave  of  the 
several  owners  thereof,  granted  from  time  to 
time,  cannot  become  a  right  to  have  such  li- 
cense granted.  Mills  v.  Colchester,  L.  R.  2  C. 
P.  476,  36  L.  J.  C.  P.  N.  S.  210,  16  L.  T.  N.  S. 
626,  15  Week.  Rep.  955,  Afilrmed  in  L.  R.  S 
C.  P.  575. 

The  public  cannot  have  a  right  by  prescrip- 
tion to  fish  in  a  nontldal  stream.  Smith  v.  An- 
drews [1891]  2  Cb.  678,  65  L.  T.  N.  S.  175; 
Cbalker  v.  Dickinson,  1  Conn.  382,  6  Am.  Dec. 
250. 

The   public   cannot    prescribe    for    profit   d 
32 
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pretidre  In  a  seTeral  flBhery.  Neill  ▼.  Devon- 
shire, L.  R.  8  App.  Cas.  135,  31  Week.  Rep. 
622,  Affirming  Ir.  L.  R.  2  C.  L.  169;  Cobb  v. 
Dayenport,  32  N.  J.  L.  360. 

The  practice  of  the  public  of  fishing  In  a  non- 
tidai  stream  will  not  raise  the  presumption  of 
a  lost  grant,  as  there  can  be  no  presumption  of 
a  lost  grant  with  respect  to  matter  which  can- 
not be  the  subject  of  prescription.  Smith  t. 
Andrews  [1891]  2  Ch.  678,  65  L.  T.  N.  8.  175. 

No  private  right  to  participate  in  a  fishery 
can  be  acquired  by  an  exercise  of  a  public  right, 
though  for  fifty-five  years.  Com.  v.  Weather- 
head,  110  Haas.  175. 

An  Individual,  merely  as  one  of  the  public, 
cannot  prescribe  for  the  right  to  fish  in  an- 
other's pond.  Albright  v.  Cortrlght,  64  N.  J. 
L.  380,  48  L.  R.  A.  616,  45  Atl.  634. 

A  prescriptive  right  cannot  be  presumed  in 
an  indefinite  number  of  persons  to  enjoy  an- 
other's private  fishery,  when  its  origin  must 
have  been  within  living  memory.  Tilbury  t. 
Silva,  L.  R.  45  Cb.  Dlv.  98,  63  L.  T.  N.  8.  141. 

An  exclusive  fishery  cannot  be  predicated  by 
prescription  upon  the  exercise  of  the  public 
right  of  fishing  or  the  continued  violation  of  a 
public  statute  in  relation  thereto.  Moulton  t. 
Llbbey,  37  He.  472.  59  Am.  Dec.  57. 

When  the  owner  of  soil  around  a  108-acre 
pond  artificially  raises  the  height  of  the  water, 
although  the  title  to  the  bed  is  in  another,  when 
he  has  been  in  the  actual,  exclusive,  and  unin- 
terrupted possession  and  occupation  of  the  en- 
tire fishery  therein  for  more  than  twenty  years, 
claiming  it  as  his  own  and  keeping  others  away, 
he  has  obtained  right  to  an  exclusive  fishery. 
Turner  v.  Hebron,  61  Conn.  175,  187,  14  L.  R. 
A.  386,  22  Atl.  951. 

b.  By  ciuiom. 

A  right  to  take  fish  from  private  waters  can- 
not be  set  up,  either  by  way  of  lawful  custom, 
or  as  a  profit  d  prendre.  Beach  v.  Morgan,  67 
N.  H.  529,  41  AU.  349. 

A  custom  for  the  public  to  go  upon  private 
land  and  fish  In  a  stream  is  In  the  nature  of 
a  profit  d  prendre  in  the  soil,  and  void,  although 
no  right  is  claimed  to  carry  away  the  fish,  as 
the  catching  of  the  fish  would  destroy  the  fish- 
ery. Bland  v.  Lipscombe,  24  L.  J.  Q.  B.  N.  8. 
155,  note,  4  Bl.  ft  Bl.  713,  note. 

**The  public  cannot  have  a  right  to  fish  in 

a  non-tidal  stream  founded  upon  custom  how- 

'  ever  long  the  practice  has  continued.     Smith  v. 

Andrews  [1891]  2  Ch.  678.  65  L.  T.  N.  S.  176. 

A  right  to  fish  in  another's  pond  cannot  be 
acquired  by  custom.  Albright  v.  Cortrigbt,  64 
N.  J.  L.  330.  48  L.  R.  A.  616.  45  Atl.  634. 

But  the  right  to  several  fisheries  in  the  Dela- 
ware river  is  established  by  custom  variant 
from  the  common  law.  Wilson  v.  Hill,  46  N. 
J.  Eq.  367.  19  Atl.  1097. 

The  inhabitants  of  a  town  cannot  have  a 
custom  to  go  on  to  the  land  of  another  to  fish, 
as  such  a  custom  is  in  effect  to  have  profit  d 
prendre  in  the  soil  of  another.  Lloyd  v.  Jones, 
6  C.  B.  81,  17  L.  J.  C.  P.N.  S.  206.  12  Jur.  657 ; 
Murphy  v.  Ryan,  Ir.  Rep.  2  C.  L.  143,  16  Week. 
Rep.  678. 

A  custom  for  all  the  dwellers  In  a  parish  to 
have  common  of  fishery  over  the  lord's  waters 
In  the  waste  of  the  manor  Is  unreasonable  and 
void  as  including  too  many  persons,  thereby 
ruining  the  property  over  which  it  is  exercised. 
AUgood  V.  Qlbson,  34  L.  T.  N.  S.  883,  25  Week. 
Rep.  60. 

Also  because  such  a  custom  amounts  to  a 
profit  d  prendre  in  the  soil  of  another.     Ibid. 

A  license  to  fish  In  a  private  stream  cannot 
be  Inferred  from  a  common  usage  for  anyone  to 
enter  and  do  so.     Winder  v.  Blake,  49  N.  C.  (4 
Jones  L.)  332. 
60  L.  R.  A. 


A  custom  to  take  fish  from  a  private  stream 
is  for  a  profit  d  prendre^  and  cannot  be  sus- 
tained in  law,  unless  shown  to  be  prescribed 
for  as  belonging  to  some  estate,  and  to  be 
pleaded  with  a  que  estate.  W^aters  v.  Lllley, 
4  Pick.  145,  16  Am.  Dec.  338. 

A  right  of  fishery  in  private  waters  cannot 
be  claimed  by  custom,  but  must  be  prescribed 
for  In  que  estate ;  and  a  right  claimed  by  pre- 
scription is  not  established  by  proof  of  cus- 
tomary right.  Cobb  v.  Davenport,  32  N.  J.  L. 
369. 

An  alleged  custom  in  other  persons  than  the 
owners  of  the  shore,  to  take  mussel  between 
high  and  low  water  marks.  Is  unreasonable. 
Le  Strange  v.  Rowe.  4  Fost.  ft  F.  1048. 

The  Inhabitants  of  a  town  acquire  no  right 
to  the  continuance  of  a  public  fishery  by  an 
enjoyment  of  sixty  years.  Com.  v.  Weather- 
head,  110  Mass.  175. 

"The  public  cannot  acquire  by  immemorial 
usage  any  right  of  fishing  In  a  river  in  which, 
though  it  be  navigable,  the  tide  does  not  ebb> 
and  fiow,"  since  the  fishery  Is  dependent  upon 
o^Bv^ershlp  of  the  soil,  and  a  public  right  of  fish- 
cry  can  only  exist  In  tidal  waters  the  soil  of 
which  belongs  to  the  Crown.  Mussett  v.  Burch, 
35  L.  T.  N.  S.  486. 

A  custom  is  not  created  by  the  conduct  of  the 
owner  of  a  fishery  In  Issuing  licenses  to  all 
persons  of  a  particular  class  to  fish  In  the  fish- 
ery on  payment  of  a  fee,  as  to  create  a  cus- 
tom the  long  enjoyment  must  have  been  as  of 
right,  and  not  by  license  or  leave.  Mills  v. 
Colchester,  L.  R.  2  C.  P.  476,  36  L.  J.  C.  P.  N. 
S.  210,  16  L.  T.  N.  S.  626,  15  Week.  Rep.  955. 

One  accused  of  unlawful  fishing  In  a  nontidaf 
river  cannot  Justify  on  the  ground  that  for 
many  years  the  public  at  large  fished  there,  a» 
the  public  cannot  acquire  a  right  of  fishing  in 
a  nontidal  stream.  Hudson  v.  MacRae,  4  Best 
ft  8.  585,  33  L.  J.  M.  C.  N.  S.  65,  9  L.  T.  N.  S. 
678,  12  Week.  Rep.  80. 

"A  prescriptive  right  to  fish  In  respect  of  an 
ancient  tenement  is  not  established  by  proof  or 
user,  whep  the  only  evidence  is  that  the  right 
was  exercised  in  respect  of  the  Inhabitants  of 
the  parish  generally,"  ancient  tenements  being- 
shown,  and  such  a  general  custom  being  bad 
in  law.  Saltash  v.  Goodman,  L.  R.  5  C.  P. 
Div.  446. 

Where  a  borough  corporation  was  shown  to- 
have  a  prescriptive  right  to  a  several  fishery 
In  a  navigable,  tidal  river  which,  as  exercised: 
from  time  immemorial,  had  been  subject  to  a 
qualification  that  the  free  inhabitants  of  an- 
cient tenements  in  the  borough  bad,  without 
interruption,  exercised,  under  claim  of  right,, 
the  privilege  of  dredging  for  oysters  from  Can- 
dlemas to  Easter  eve  in  each  year,  the  court 
held  that  a  lawful  origin  for  the  usage  of  such 
inhabitants  ought  to  be  presumed  if  reasonablr 
possible,  and  that  it  must  be  presumed  that 
the  original  grant  to  the  corporation  of  its 
several  fishery  was  subject  to  a  trust  or  condi- 
tion in  favor  of  such  free  inhabitants  to  dredge- 
for  oysters  in  accordance  with  the  usage. 
Goodman  v.  SalUsh.  L.  R.  7  App.  Cas.  633,  52 
L.  J.  Q.  B.  N.  S.  193.  48  L.  T.  N.  S.  239,  81 
Week.  Rep.  293,  47  J.  P.  276,  Reversing  L.  R. 
7  Q.  B.  Div.  106,  50  L.  J.  Q.  B.  N.  S.  508,  4S 
L.  T.  N.  S.  120.  29  Week.  Rep.  639,  45  J.  P. 
844,  and  L.  R.  5  C.  P.  Div.  460,  where  the  court 
said:  No  doubt  the  courts  will  go  very  far 
in  presuming  lawful  origin  of  a  custom  for  all 
inhabitants  of  a  parish  to  fish  In  a  several 
fishery,  where  there  has  been  Immemorial  user ;: 
but  where  the  nature  of  the  thing  claimed  la  It- 
self destructive  of  the  subject-matter,  an  oys- 
ter fishery ;  and  where  it  is  antagonistic  to 
other  dominant  claims  with  which  it  comes  In 
conflict ;  or  where  there  are  other  reasons  whldk 
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Interfere  and  show  that  the  immemorial  user 
cannot  possibly  point  to  that  which  alone  makes 
It  good  in  law, — the  courts  will  not  presnme 
an  alleged  lost  grant. 

IV.  Kind9  of  fishery. 

Much  discussion  has  occurred  as  to  the  kinds 
of  fishery  which  may  exist,  most  of  which  is 
merely  curious  learning  at  the  present.  The 
principal  kinds  which  have  been  mentioned  are 
four  (1)  several,  (2)  free,  (8)  common  fish- 
ery, (4)  common  of  fishery.  Attempt  has  been 
made  to  distinguish  between  the  last  three 
kinds,  but  not  with  marked  success. 

In  Benett  y.  Costar,  8  Taunt.  188,  2  J.  B. 
Moore,  88,  an  action  for  interfering  with  plaln- 
tiflTs  fishery  when  the  plaintiff  declared  on 
the  right  to  a  common  fishery  whereas  he  should 
have  alleged  a  common  of  fishery,  the  court.  In 
discussing  the  difference  between  the  two  rights, 
said  a  common  of  fishery  is  a  right  In  common 
with  certain  other  persons  In  a  particular 
stream.  Though  text  writers  have  used  the 
terms  common  piscarium  and  communkim  pis- 
oarkD,  a  common  fishery  extends  to  all  man- 
kind. 

Holt,  Ch.  J.,  divided  fisheries  into  three 
classes  (1)  separalis,  (2)  Uhera,  (8)  commun- 
is.    Smith  v.  Kemp,  Holt  322,  2  SaJk.  687. 

Bchultes,  after  a  careful  consideration  of  the 
question,  concluded  that  there  are  in  fact  only 
two  sorts  of  fishery,  free  or  common  of  fish- 
ery and  several  fishery,  or  fishery  in  gross, 
though  fisheries  may  acquire  various  provincial 
denominations,  and  be  subject  to  peculiar  and 
different  restraints  according  to  the  locality  of 
their  situation  and  the  usage  of  the  neighbor- 
hood.    Aquatic  Rights,   60. 

And  in  Johnston  v.  Bloomfield,  Jr.  Rep.  8 
C.  L.  68,  Fitzgerald,  B.,  said  that  "the  most  Im- 
portant distinction  In  fisheries  lies  in  their  be- 
ing exclusive  or  otherwise.  Still,  the  exclu- 
sive right  of  fishing  may  be  either  in  the  soil 
of  the  owner  or  not." 

The  distinction  between  free  and  several  fishr 
ery  goes  back  to  the  year  books,  for  In  17  Edw. 
I  v..  0,  pi.  5,  the  majority  of  the  judges  recog- 
nized a  difference  between  several  fishery  and 
free  fishery. 

A  free  fishery  is  to  be  distinguished  from  a 
several  fishery  in  that  the  latter  is  exclusive, 
while  the  former  may  be  in  common  with  others. 
Hall,  Sea  Shores,  68. 

A  free  fishery  Is  the  same  as  an  unlimited 
common  of  fisheries.  Woolrych,  Waters,  p.  123. 

Blackstone  thought  that  a  free  fishery  was  an 
exclusive  right  of  fishing  through  franchise  in 
a  public  river,  and  differs  from  a  several  fish- 
ery In  that  the  latter  must  be  connected  with, 
or  derived  from,  ownership  of  the  soil,  while  the 
latter  need  not  be.     2  Bl.  Com.  39. 

Libera  piscaria  is  a  common  of  fishery. 
Johnston  v.  Bloomfield,  Jr.  Rep.  8  C.  L.  68; 
Yard  v.  Carman,  3  N.  J.  L.  937. 

It  is  not  an  exclusive  fishery.  Melvln  v. 
Whiting,  7  Pick.  79. 

A  man  may  have  a  free  fishery  both  In  a 
public  and  private  stream :  but  with  this  dis- 
tinction, that  in  the  latter  his  right  must  arise 
by  grant,  prescription,  or  usage,  and  may  be 
transferred  from  one  person  to  another,  where- 
as in  the  former  it  is  vested  in  him  of  common 
right  whether  he  exercises  it  or  not,  and  it 
Is  not  transferable.  Schultes,  Aquatic  Rights, 
61. 

The  grant  by  a  riparian  proprietor  of  a  "free 
fishery**  in  a  non-navigable  stream  passes  noth- 
ing more  than  the  same  right  of  fishery  as  is 
claimed  by  everyone  who  has  land  in  the 
manor  along  the  bank  of  the  river.  Lamb  v. 
Newbiggin,  1  Car.  &  K.  549. 
60  L.  R.  A. 


Libera  piscaria  cannot  be  held  to  refer  to  an 
exclusive  fishery  in  case  of  a  large  Inland  sea 
and  without  warrant  by  subsequent  usages  or 
the  act  of  the  parties.  Jotmston  v.  Bloomfield, 
Ir.  Rep.  8  C.  L.  68. 

"A  man  may  have  a  free  fishery  on  his  own 
soil,  as,  for  instance,  he  may  have  a  river  in 
his  own  manor,  and  another  may  have  a  right 
of  fishing  there  with  him.*'  Gibbs  v.  Woollis- 
cott,  8  Salk.  291,  Comb.  438,  464.  This  caae 
waa  decided  on  the  point  that  plaintiff  brought 
trespass,  but  did  not  allege  ownership  of  the 
fish. 

See  also  16  Yin.  Abr.  title.  Piscary,  (B). 

A  riparian  proprietor  has  no  such  property 
In  libera  piscaria  as  to  be  able  to  call  the  fish 
his  own  and  maintain  trespass  for  their  taking 
by  another.     Upton  v.  Dawkln,  8  Mod.  97. 

"In  order  to  constitute  a  several  fishery,  it 
is  requisite  that  the  party  claiming  it  should 
so  far  have  the  right  of  fishing,  independent  of 
all  others,  as  that  no  person  should  have  a  co- 
extensive right  with  him  in  the  subject 
claimed;"  although  a  lesser  or  "partial  inde- 
pendent'* right  in  another  does  not  derogate 
from  the  general  owner.  Seymour  v.  Courte- 
nay,  6  Burr.  2814. 

A  several  fishery  is  an  exclusive  one.  No 
other  person  can  lawfully  fish  within  its  bounds. 
Preble  v.  Brown,  47  Me.  284. 

A  several  fishery  may  exist  either  apart 
from  or  as  incident  to  the  ownership  of  the 
soil  over  which  the  river  fiows.  Hanbury  v. 
Jenkins   [1901]   1  Ch.  401. 

Common  of  fishery  may  be  appendant  to  an 
estate.     4  Bdw.  lY.  29,  pi.  7. 

"Several**  fishery  is  not  a  word  of  art,  and 
means  "an  exclusive  right  to  fish  in  a  given 
place,  either  with  or  without  the  property  in 
the  soil,'* —  an  "always  valuable  property." 
Malcolmson  v.  O'Dea,  10  H.  L.  Cas.  598,  9  Jur. 
N.  S.  1185,  9  L.  T.  N.  S.  98,  12  Week.  Rep. 
178. 

So,  equivalent  expressions  may  be  used,  and 
after  verdict  "a  sole  and  exclusive  fishery"  is 
held  equivalent  to  "a  several  fishery."  Hoi- 
ford  V.  Bailey,  18  Q.  B..426,  18  L.  J.  Q.  B.  N. 
S.  109,  18  Jur.  278,  Reversing  8  Q.  B.  1000, 
where  it  was  held  that  a  declaration  in  trespass 
for  entering  and  disturbing  a  several  fishery 
does  not  properly  describe  the  fishery  by  refer- 
ring to  it  as  a  sole  and  exclusive  fishery,  as  the 
word  "several"  has  acquired  a  technical  mean- 
ing, and  is  the  only  word  having  the  same  and 
no  other  meaning  than  the  word  sep€uralts, 
found  in  the  old  entries. 

The  only  practical  distinction  at  the  present 
time  is  between  a  several  or  exclusive  fishery 
and  a  common  fishery,  the  former  being  one 
in  which  the  owner  may  exclude  all  others 
from  enjoying  it,  and  the  latter  being  one  which 
Is  shared  in  common  by  a  greater  or  less  number 
of  persons,  usually  by  the  public  in  general. 

Y.  Public  regulation. 

The  fisheries  are  of  such  importance  to  the 
public  that  they  are  a  matter  of  public  regula- 
tion. See  note  to  People  v.  Truckee  Lumber  Co. 
(Cal.)  80  L.  R.  A.  581.  Although  a  man 
has  an  exclusive  fishery  on  his  own  land,  he 
does  not  own  the  fish  until  he  has  reduced  them 
to  his  possession:  so  that  his  fishery  right 
amounts  to  no  more  than  the  right  to  use  law- 
ful means  upon  his  land  for  the  capture  of  the 
fish.  As  long  as  they  remain  free  in  the  water 
they  are  the  property  of  the  public  of  com- 
mon right,  and  the  public  may  make  regulations 
for  the  preservation  of  Its  property.  The  in- 
dividual has  no  right  to  exercise  wasteful  or 
destructive  methods  of  fishing,  or  destroy  the 
fish  at  a  time  when  they  are  not  fit  for  food 
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or  their  presenratloii  la  necesMry  to  the  mnl- 
tipUcatlon  of  the  species.  Of  a  regulation  of 
any  of  these  matters  by  the  public,  he  has  no 
ground  of  complaint.     See  infra,  VI. 

Royal  fish. 

One  of  the  earliest  regulations  of  the  right 
of  fishery  was  the  assertion  of  a  claim  on  the 
part  of  the  Crown  to  certain  Iclnds  of  fish  which 
were  regarded  as  of  such  a  character  as  prop- 
erly to  be  rendered  to  it  in  recognition  of  Its 
prerogative. 

It  Is  probable  that  at  one  time  in  the  English 
history  no  claims  were  made  with  reference 
to  fishery  rights.  Burlce  says  (Works,  Vol.  7, 
p.  242),  on  the  authority  of  Bede,  that  because 
of  Druldlcal  superstition  which  forbade  this 
class  of  food,  the  people,  although  maritime, 
did  not  know  how  to  use  fish,  and  that  early  in 
the  seventh  century,  because  of  a  drought,  a 
famine  came  upon  the  people,  and  they  were 
preparing  to  cast  themselves  oyer  a  precipice 
Into  the  sea  when  Bishop  Wilfred  collected  nets 
and  with  attendants  plunged  into  the  sea  and 
gathered  food  from  that  source. 

The  fishing  industry  soon  became  established, 
however,  for  Maitland  says  It  Is  by  no  means 
Impossible  that  in  the  seventh  and  eighth  cen- 
turies the  King  has  some  claim  to  the  nobler 
kinds  of  fish.     Domesday,  239. 

Whenever  the  custom  originated,  by  Lord 
Hale's  time  It  was  well  established,  and  the 
royal  fish  were  sturgeon,  porpoise,  and  whale. 
Hale,  De  Jure  Maris,  chap.  7. 

SturgeoDs  taken  within  the  King's  dominions 
shall  belong  to  him.  And  of  whales  the  head 
shall  belong  to  him,  and  the  tail  to  his  consort. 
Kelham's  Britton,  97. 

Royal  fish,  if  taken  within  the  portion  of  the 
seas  which  belongs  to  the  Crown,  belong  to  him, 
but,  if  taken  outside,  belong  to  the  one  who 
takes  them.     Hale,  De  Jure  Marls,  chap.  7. 

Royal  fish  (whale  and  sturgeon)  are  inher- 
ently the  property  of  the  Crown,  Royal  fish 
"found  and  taken  within  the  precincts,  liberties, 
limits,  or  jurisdiction  of  the  Cinque  Ports, 
or  their  members"  belong  to  the  lord  warden, 
under  royal  grant.  Cinque  Ports  v.  King,  2 
Ilagg.  Adm.  439. 

The  King  had  the  right  to  royal  fish,  and 
no  subject  can  have  them  without  the  King's 
special  grant.  Royal  Fishery  of  the  Banne's 
Case,  Davles,  Rep.  149,  Angell,  Tide  Waters,  p. 
35,  Appz.  1. 

There  can  be  little  doubt  that  salmon  fishings 
at  an  early  period  of  the  history  of  Scotland 
were  regarded  as  possessing  a  peculiar  value 
over  other  fishings,  and  were  distinguished 
from  them  In  a  remarkable  manner.  They  were 
classed  inter  regaiia.  They  were  only  capable 
of  belonging  to  a  subject  by  an  express  grant 
from  the  Crown,  or  by  a  grant  of  fishings  gen- 
erally, followed  by  such  a  user  of  salmon  fish- 
ing as  proved  that  it  was  intended  to  be  com- 
prehended within  the  general  terms  of  the 
grant.  Gammell  v.  Wood  &  Forest  Comrs.  3 
Macq.  H.  L.  Cas.  419. 

Onslow.  In  arguing  in  the  case  of  Mines,  1 
Plowd.  313,  that  the  title  to  ores  of  gold  and 
sliver  were  In  the  King,  said  that  the  common 
law  Appropriates  everything  to  the  persons 
whom  it  best  suits,  excellent  things  to  the  per- 
son who  Is  the  most  excellent,  the  King.  And 
so  does  it  likewise  in  regard  to  the  water  as 
well  as  the  earth.  For  the  things  of  value 
which  the  sea  or  water  yields  are  the  fishes 
therein,  and,  of  the  fishes  which  are  In  the 
sea  in  England,  two  are  more  excellent  than  the 
others,  viz.,  sturgeons  and  whales,  and  the  com- 
mon law  has  appropriated  them  to  the  King, 
as  appears  by  Treatise  de  Prerogative  de  Regis, 
60  L.  R.  A. 


chap.  11,  which  says  the  King  shall  have  whales 
and  sturgeon  taken  In  the  sea,  which  is  not  a 
new  law  but  a  declaration  of  the  common  law. 
The  subject  may  have  the  right  to  royal  fish 
by  grant  or  by  prescription.  Hale,  De  Jure 
Maris,  chap.  7. 

Regulation  generally. 

The  regulation  of  fisheries  began  at  an  early 
period. 

Magna  Charta,  chap.  23,  provided  that  all 
weirs  should  be  put  down  throughout  all  Eng- 
land, except  on  the  sea  coast. 

And  Hale  says  the  fishing  which  the  public 
has  In  any  public  or  private  river  or  creek, 
fresh  or  salt,  Is  subject  to  the  laws  for  the 
conservation  of  fish  and  fry,  which  are  many. 
De  Jure  Maris,  23. 

A  state  may  regulate  the  privilege  of  fish- 
ing In  waters  belonging  to  the  state.  Morgan 
V.  Com.  98  Va.  812,  35  S.  E.  448. 

A  common-law  right  to  a  common  fishery  In  a 
river  is  to  be  enjoyed  In  subordination  to  the 
laws  which  regulate  its  use.  Bennett  v.  Boggs, 
Baldw.  60,  Fed.  Cas.  No.  1,319. 

The  fish  In  the  waters  of  the  state  are  the 
property  of  the  people  In  their  collective  sov- 
erelgn  capacity,  and  they  may  permit  or  pro- 
hibit the  taking  of  them  at  their  pleasure. 
State  V.  Snowman,  94  Me.  99,  50  L.  R.  A.  544, 
46  Atl.  815. 

In  Ex  parte  Marsh,  57  Fed.  719,  the  court 
says:  '*We  think  it  may  be  laid  down  as  a 
proposition  of  natural  law  that,  Inasmuch  as 
oysters  are  becoming  more  and  more  valuable 
and  necessary  every  year,  with  the  growth  of 
populations,  as  human  food,  and  state  possess- 
ing great  and  productive  oyster  deposits  owes 
it  as  a  duty  to  humanity,  no  lees  than  to  her 
own  citizens  engaged  in  the  oyster  culture,  to 
protect  these  deposits  from  such  depredations 
OS  destroy  their  valuable  product." 

The  power  of  the  legislature  to  make  laws  for 
the  protection  of  fish  follows  from  the  great 
importance  of  fish  as  an  article  of  human  food, 
and  therefore  their  protection  and  preservation 
have  been  regarded  as  a  matter  of  public  con- 
cern. A  different  result  might  follow  if  it 
rested  on  some  public  easement  like  navigation. 
People  V.  Bridges,  142  111.  30,  16  L.  R.  A.  684, 
31  N.  B.  115. 

The  owner  of  a  several  fishery  must  exercise 
his  right  by  means  not  prohibited  by  law. 
Devonshire  v.  Smith,  1  Alcock  ft  X.  442. 

The  right  of  the  public  to  the  passage  of  fish 
In  rivers,  and  the  private  rights  of  riparian 
proprietors  incident  to  and  dependent  on  the 
public  right,  are  subject  to  the  regulation  of 
the  legislature.  Com.  v.  Essex  Co.  13  Gray, 
239. 

The  power  of  a  state  legislature  over  pub- 
lic rights  of  fishing  in  any  waters  within  its 
boundaries  is  unrestricted.  In  those  waters 
within  or  beyond  the  ebb  and  flow  of  the  tide 
which  are  not  navigable  from  the  sea  for  any 
useful  purpose  there  can  be  no  restriction  upon 
the  authority  of  the  legislature  to  regulate  the 
public  rights  of  fishing,  or  to  make  any  grants 
of  exclusive  rights  which  do  not  Impair  any 
private  rights  already  vested.  Com.  v.  Vin- 
cent,  108  Mass.  441. 

Fisheries  in  navigable,  and  therefore  pabUc 
waters,  may  be  appropriated  and  regulated  by 
the  state.     Fuller  v.  Spear,  14  Me.  417. 

A  state  may  retain  a  right  paramount  to  all 
or  any  riparian  proprietors,  to  subject  all  0sh* 
erles  of  salmon,  shad,  and  alewlves  to  Its  con- 
trol.    Cottrill  V.  Myrlck,  12  Me.  222. 

The  legislature  has  absolute  control  of  pub> 
He    fisheries    unless   specifically   restrained    hy 
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the  Constitution.  Bennett  T.  Boggs,  Baldw. 
60,  Fed.  Caa.  No.  1,819. 

In  Massachusetts  the  legislature  has  power, 
In  the  public  interest,  to  determine  the  mode 
of  using  fisheries,  even  to  the  granting  of  ez- 
clusive  rights  of  fishing  to  individuals.  Com. 
V.  Hilton,  174  Mass.  29,  45  L.  R.  A.  476,  54  N. 
E.  862. 

Because  of  the  public's  common  right  to  the 
fish  passing  up  or.  down  a  stream  the  bed  of 
which  is  private  property,  the  legislature  may 
regulate  and  control  such  private  ownership. 
This  is  a  rule  from  necessity.  Parker  v.  Peo- 
ple. Ill  III.  588,  53  Am.  Rep.  643. 

The  state  has  an  undoubted  right  to  regulate 
the  manner  in  which  fish  shall  be  caught,  and 
to  protect  their  migrations,  even  into  private 
waters,  when  the  ownership  of  such  fish  is  in 
the  public  by  reason  of  their  migratory  habits, 
and  no  individual  has  any  property  right  in 
them  until  he  has  subjected  them  to  his  control. 
People  V.  Collison,  85  Mich.  105,  48  N.  W.  292. 

The  state  has  a  right  to  protect  fish  in  all 
streams  through  which  they  have  freedom  of 
passage  to  and  from  the  public  fishing  grounds, 
although  they  flow  over  lands  entirely  subject 
to  private  ownership.  People  v.  Truckee  Lum- 
ber Co.  116  Cal.  897,  89  L.  R.  A.  581,  48  Pac 
874. 

The  legislature  may  prohibit  the  taking  of 
fish  during  certain  seasons  of  the  year  or  with 
certain  implements,  even  on  the  part  of  a  pri- 
vate individual  from  waters  in  which,  as  ri- 
parian owners,  he  has  the  exclusive  right  of 
fishing,  if  such  waters  connect  with  the  pub- 
lic waters  of  the  state.  People  v.  Bridges,  142 
111.  30,  16  L.  R.  A.  684,  81  N.  B.  115. 

Whether  or  not  the  fisheries  are  of  sufficient 
importance  to  warrant  legislative  interference 
with  and  regulation  thereof,  Is  a  legislative 
question.  Gentile  v.  State,  20  Ind.  409,  Af- 
firmed in  State  v.  Boone,  80  Ind.  225. 

The  manner  in  which,  the  time  when,  and 
the  amount  of  fish  a  riparian  proprietor  can 
take  from  a  stream  endowed  with  a  public  use, 
are  a  legislative  and  governmental  function. 
Parker  v.  People,  111  111.  588,  53  Am.  Rep;  643. 

The  right  of  the  legislature  to  regulate  fish- 
eries is  not  inconsistent  with  an  Individual's 
claim  to  an  exclusive  fishery  or  soil  under  the 
water.  Rogers  v.  Jones,  1  Wend.  237,  19  Am. 
Dec.  493. 

In  Its  regulation  of  fisheries,  the  state  may 
interfere  to  some  extent  with  the  natural,  right 
of  Its  citizens  to  fish  in  navigable  waters.  State 
V.  Woodard,  123  N.  C.  710,  81  S.  K.  219. 

A  mere  permissive  right  of  fishery  is  not  so 
solemn  as  to  be  incapable  of  restraint  or  regula- 
tion by  the  sovereign  authority  of  the  state. 
Bennett  v.  Boggs,  Baidw.  60  Fed.  Cas.  No. 
1,819. 

A  power  in  the  legislature  to  regulate  fish- 
eries iDcludes  power  to  prohibit  certain  kinds 
of  fishing  deemed  distinctive  both  to  the  supply 
of  fish  and  to  the  equal  chance  and  right  of  all 
the  inhabitants  to  engage  in  fishing,  since  the 
public  fishery  ordained  by  the  Constitution  Is 
to  be  preserved,  not  destroyed.  Drew  v.  Hilll- 
ker,  56  Vt.  641. 

A  common  public  right  to  regulate  the  pass- 
age of  fish  through  a  stream  cannot  be  pre- 
scribed against  by  a  riparian  proprietor.  Cot- 
trlU  V.  Myrick,  12  Me.  222. 

A  license  is  necessary  to  use  night  lines  rea- 
sonably calculated  to  catch  trout,  although  none 
are  caught,  and  the  lines  are  set  to  catch  eels. 
Hill  V.  George,  44  J.  P.  424. 

Since  the  colcmial  ordinances,  the  right  of 
fishing,  both  in  the  tide  waters  and  in  the  great 
ponds,  belongs  to  the  public,  ^unless  otherwise 
appropriated  by  the  legislature',  or  by  the  towns 
60  L.  K.  A. 


acting  under  Its  authority.  Com.  v.  Vincent, 
108  Mass.  441. 

Notwithstanding  the  individual  may  have  a 
right  to  fish  in  streams  passing  over  his  land, 
the  state  may,  for  the  common  good,  regulate 
the  times  and  manner  of  taking  fish  so  that  the 
general  interests  may  not  be  diminished.  Laws 
for  the  regulation  of  the  time  and  appliances 
for  catching  fish  may  prohibit  a  landowner 
from  fishing  In  a  small  stream  running  through 
his  own  land  in  which  the  state  has  at  great 
expense  planted  California  mountain  trout. 
Com.  V.  Bender,  7  Pa.  Co.  Ct.  624. 

Upon  the  separation  of  the  colonies  from  En- 
gland, the  fishery  rights  in  tide  water  remained 
in  the  several  states,  to  be  exercised  for  the 
common  good.  But  the  rights  of  the  states  in 
the  management  and  regulation  of  these  fish- 
eries are  not  limited,  like  that  of  the  Crown  in 
England.  The  states  hold  them  In  trust  for  the 
public;  but  they  exercise,  not  only  the  rights 
of  sovereignty,  but  also  the  rights  of  property 
as  to  everything  which  remains  in  common  for 
all  the  people.  Com.  v.  Hilton,  174  Mass.  29, 
45  L.  R.  A.  475,  54  N.  E.  862. 

While  at  common  law  the  fishery  on  nonnav- 
igable  streams  pertains  to  the  riparian  proprie- 
tors, the  constant  course  of  legislation  upon  this 
subject  from  the  first  settlement  of  the  country 
has  qualified  this  right,  so  far  as  to  subject  It 
to  the  legislature  in  the  manner  and  to  the  ex- 
tent It  has  been  Immemorially  exercised.  Vin- 
ton V.  Welsli,  9  Pick.  87. 

The  legislature  has  power  over  the  whole 
subject  of  fishery  so  far  as  public  and  common 
rights  are  concerned,  and  may  by  statute  im- 
pose penalties  upon  the  taking  of  fish  by  anyone 
except  under  certain  restrictions,  eyen  In  the 
waters  contiguous  to  his  own  land ;  and  It  can- 
not be  doubted  that  it  can  also  abridge  the  com- 
mon right  in  favor  of  the  proprietor  when  it  is 
satisfied  that  the  lAtei^sts  of  the  public  will  be 
best  served  by  an  ampler  recognition  of  the 
right  of  private*  property.  Barrows  v.  McDer- 
mott,  73  Me.  441. 

The  state,  by  virtue  of  its  sovereignty,  has 
authority  to  regulate  fisheries  within  Its  bor- 
ders, and  may  prescribe  the  places  as  well  as 
the  times  in  which  fish  may  be  taken,  and  may 
make  exclusive  grants  of  fisheries  in  designated 
waters,  so  far  as  the  same  do  not  impair  pri- 
vate rights  already  vested.  Heckman  v.  Swett» 
107  Cal.  276,  40  Pac.  420. 

A  right  of  fishery  in  Massachusetts  is  held 
subject  to  the  control  of  the  legislature,  unless 
by  particular  grant  or  prescription  It  has  been 
held  free  of  that  control.  Ingraham  v.  Wilkin- 
son, 4  Pick.  268,  16  Am.  Dec.  342. 

A  public  privilege  of  taking  clams  along  a  sea 
shore  and  of  fishing  in  the  waters  Is  enjoyed 
In  subordination  to  the  paramount  authority  of 
the  legislature  to  regulate  and  modify  and,  to 
some  extent  at  least,  to  extinguish.  Clarke  v. 
Providence,  16  R.  I.  337,  1  L.  R.  A.  725,  15 
Atl.  763. 

The  legislature  has  the  right  to  regulate  the 
taking  of  fish  in  private  rivers.  Hooker  v. 
Cummings.  20  Johns.  90,  11  Am.  Dec.  240. 

Rivers,  though  not  navigable  even  for  boats 
or  rafts,  and  even  smaller  streams  of  water,  may 
be,  and  often  are,  regarded  as  public  rights  sub- 
ject to  legislative  control  as  the  means  of  cre- 
ating power  for  operating  mills  and  machinery, 
or  as  a  source  for  furnishing  a  valuable  supply 
of  fish  suitable  for  food  and  sustenance.  Such 
wafer  power  is  everywhere  regarded  as  a  public 
right,  and  fisheries  of  the  kind,  even  in  waters 
not  navigable,  are  also  so  fftr  public  rights  that 
the  legislature  of  the  state  may  ordain  and  es- 
tablish regulations  to  prevent  obstructions  to 
the  passage  of  fish,  and  to  promote  the  usual  and 
uninterrupted  enjoyment  of  the  right  by  the  ri- 
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parian  owners.     Holyoke   WateivPower  Co.   y. 
Lyman,  15  Wall.  500,  21  L.  ed.  188. 

Statutes  may  be  passed.  In  the  discretion  of 
the  legislature,  placing  the  public  fisheries  un- 
der the  care  and  superintendence  of  certain  per- 
sons to  make  them  as  valuable  or  useful  as  pos- 
sible, as  well  as  for  their  preservation.  Hoal- 
ton  y.  Llbbey,  87  Me.  472,  59  Am.  Dec.  57. 

The  fact  that  a  private  Individual  has  the 
sole  and  exclusive  right  to  take  fish  from  a  cer- 
tain pond  or  lake  by  reason  of  his  ownership 
of  the  land  under  and  surrounding  the  same 
does  not  deprive  the  legislature  of  the  power  to 
control  and  regulate  the  exercise  of  that  right ; 
and  a  statute  which  has  that  effect  Is  not  void 
because  it  Is  an  undue  and  unwarrantable  In- 
terference with  the  property  rights  of  such  own- 
er of  the  land  upon  which  the  lake  is  situate. 
The  right  of  a  riparian  owner  to  take  fish  does 
not  inhere'  In  the  Individual,  but  is  a  boon  or 
privilege  granted  by  the  sovereignty.  People  v. 
Bridges,  142  111.  30.  16  L.  B.  A.  684,  81  N.  E. 
115. 

In  Massachusetts  and  Maryland  from  the 
earliest  times  the  English  common  law  as  to 
fisheries  was  changed  by  common  consent  In 
that  in  all  conveyances  by  individuals  of  lands 
upon  streams  through  which  salmon,  shad,  and 
alewives  passed,  to  cast  their  spawn,  it  was 
understood  that  fishing  for  such  fish  should  re- 
main in  the  public,  and  therefore  is  always  sub- 
ject to  legislative  regulation.  Cottrlll  v.  My- 
rlck,  12  Me.  222. 

Legislation  restricting  the  sale  for  food  of 
trout  propagated  artificially  by  private  owners 
during  the  closed  season,  is  constitutional,  and 
not  a  violation  of  private  rights.  Com.  v.  Penn. 
Forest  Brook  Trout  Co.  26  Pa.  Co.  Ct.  163. 

Public  fisheries  may  be  leased  and  disposed 
of  by  the  legislature  in  any  manner  so  that  It 
does  not  Interfere  with  or  impair  the  public 
right  of  navigation,  or  the  pbwer  of  the  general 
government  to  regulate  commerce  and  naviga- 
tion In  bays  and  harbors.  Gough  v.  Bell,  21  N. 
J.  L.  156. 

The  legislature  may  declare  the  forfeiture  of 
any  vessel  employed  In  violating  the  fishery 
laws  of  the  state  without  regard  to  the  guilt  or 
Innocence  of  the  owner.  Boggs  v.  Com.  76  Va. 
989. 

The  attorney  general  may  proceed,  without 
the  intervention  of  a  private  relator,  to  enjoin 
the  unlawful  destruction  of  fish.  People  v. 
Truckee  Lumber  Co.  116  CaJ.  397,  39  L.  R.  A. 
681,  48  Pac.  374. 

Specific  regulationa. 

The  exclusion  of  residents  of  the  state 
who  are  not  taxpayers,  but  who  are 
willing  to  pay  the  license  tax,  from 
fishing  in  the  public  waters  of  the  state 
as  taxpayers  are  allowed  to  do.  Is  In  vio- 
lation of  Const,  art.  1.  |  3.  which  guarantees 
equal  rights,  and  prohibits  exclusive,  separate 
public  emoluments  or  privileges,  except  in  con- 
sideration of  public  services.  Gustafson  v. 
State,  40  Tex.  Crim.  Rep.  67,  43  L.  R.  A.  615, 
45  S.  W.  717,  48  S.  W.  518. 

Under  the  Massachusetts  statutes  it  Is  ille- 
gal to  fish  In  a  great  pond  leased  by  the  com- 
monwealth for  the  cultivation  of  useful  fishes, 
though  the  fishing  be  for  other  fish  than  the 
useful  fish  alleged  to  be  cultivated  in  the  pond. 
Com.  V.  Richardson,  142  Mass.  71,  7  N.  E.  26. 

Mass.  Pub.  Stat.  chap.  91,  |  53,  Imposing  a 
penalty  for  selling  trout,  extends  to  the  sale  of 
trout  artificially  propagated  and  .  maintained, 
and  is  valid.  Com.  v.  Gilbert,  160  Mass.  157,  22 
L.  R.  A.  439,  85  N.  E.  454.  The  court  says 
such  laws  are  not  to  be  held  unreasonable  be- 
cause owners  of  property  maj  thereby  to  some 
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extent  be  restricted  in  its  use.  All  property  is 
acquired  and  held  under  the  tacit  condition  that 
it  shall  not  be  so  used  as  to  destroy  or  greatly 
Impair  the  public  rights  and  interests  of  the 
community. 

Under  the  New  York  game  laws  providing 
that  any  person  who  shall  viplate  the  ^provision 
against  throwing  refuse  Into  any  stream,  or  any 
member  of  any  corporation,  association,  or  com- 
pany who  shall  authorize  its  violation,  shall  l>e 
subject  to  a  penalty,  the  word  "person"  will  in- 
clude a  corporation,  so  chat  the  penalty  may  be 
exacted  from  It  in  its  corporate  capacity.  Cart- 
wright  V.  Canandalgua  Gaslight  Co.  32  Hun, 
403. 

To  violate  a  game  law  prohibiting  the  casting 
of  refuse  or  deleterious  substance  into  streams, 
the  refuse  must  be  such  in  quantity  as  to  have 
the  effect  of  destroying  the  lives  of  fish  or  of 
disturbing  in   some  degree   their  habits.     Ibid. 

The  provisions  of  a  statute  giving  the  state 
fish  commission  a  purely  arbitrary  discretion  to 
grant  permission  to  fish  for  certain  fish  within 
prohibited  waters  are  unconstitutional  as  in  vio- 
lation of  the  14th  Amendment  to  the  Federal 
Constitution.  French  v.  Shirley,  7  Ohio  N.  P. 
26. 

A  fish  law  providing  for  the  seizure  and  con- 
fiscation of  nets  used  in  violation  thereof,  and 
the  placing  of  the  proceeds  of  their  sale  in  the 
public  treasury,  but  which  falls  to  provide  any 
legal  proceedings  by  which  the  confiscation  may 
be  adjudged,  is  unconstitutional  as  an  attempt 
to  take  aud  sell  private  property  and  place  the 
proceeds  In  the  public  treasury  without  any 
process  of  law.  In  violation  of  art.  1,  |  16,  Ohio 
Const.,  providing  that  the  courts  shall  be  open, 
and  every  person  for  any  injury  don^  him  shall 
have  remedy  by  due  process  of  law.  Edson  v. 
Crangle,  62  Ohio  St.  49,  56  N.  E.  647. 

A  statute  providing  that  a  vessel  used  by 
those  violating  fishing  laws  shall  be  forfeited 
to  the  state  is  void  so  far  as  it  falls  to  provide 
for  a  proceeding  in  rem  whereby  the  property 
rights  of  Innocent  owners  may  be  determined. 
Boggs  V.  Com.  76  Va.  989. 

Under  the  Arkansas  fish  laws,  it  Is  a  misde- 
meanor to  erect  or  maintain  a  dam  in  any  wa- 
ters for  the  purpose  of  catching  fish,  unless  the 
waters  are  wholly  on  the  premises  of  the  per- 
son using  the  dam.  Lynch  v.  State,  69  Ark. 
555,  64   S.  W.  950. 

A  statute  providing  that  It  shall  not  be  law- 
ful for  "any  person"  to  fish  in  certain  public 
rivers  within  certain  points  "with  seines  or 
nets,  except  from  the  shore  In  the  usual  and 
customary  manner,"  makes  no  discrimination  in 
favor  of  the  owners  of  shores  so  as  to  be  un- 
constitutional, but  prohibits  all  persons  from 
fishing  except  In  the  mode  prescribed,  and  is  a 
valid  exercise  of  the  police  power  of  the  state  to 
regulate  fisheries.  Hughes  v.  State,  87  Md. 
298,  39  Atl.  747. 

It  Is  no  defense  to  a  complaint  against  the  oc- 
cupier of  a  fishing  mllldam  for  not  lifting  or  re- 
moving the  sliding  doors  of  his  fishery,  that  the 
doing  so  would  In  some  way  affect,  but  not  ruin, 
bis  milling  power.  Hodgson  v.  Little,  16  C.  B. 
N.  S.  198.  33  L.  J.  C.  P.  N.  S.  229,  10  Jur.  N. 
S.  953,  11  L.  T.  N.  S.  136,  12  Week.  Rep.  1108. 

The  United  States,  after  taking  land  without 
compensation  for  lighthouse  purposes,  may  make 
extensloDs  and  erect  structures  to  protect  it 
from  freshets  and  Ice,  but  cannot  maintain  them 
for  the  use  of  the  fish  commission ;  and  the 
owner  of  the  premises  is  entitled  to  make  such 
use  of  the  extension  as  is  consistent  with  the 
maintenance  and  protection  of  the  lighthouse. 
Kdmondson  Island  Case,  42  ITed.  15. 

A  reservoir  constructed  for  mercantile  pur- 
poses by  a  water  company  Is  not  a  tributary  of 
a  river  within  thtf  meaning  of  the  salm<m  fishery 


1902. 


State  v.  Shaw. 


503 


«ct8  under  whicb  a  fishery  diBtrict  Is  formed 
•consisting  of  the  river  and  its  tributaries,  al- 
though the  reservoir  Is  formed  by  water  taken 
from  a  former  tributary  of  the  river,  and  its 
surplus  water  is  cast  into  the  river,  and  the 
jroong  of  salmon  pass  from  the  river  up  the 
tributary  from  which  the  water  is  taken  for  sup- 
plying the  reservoir  and  thence  into  the  reser- 
voir. Harbottie  v.  Terry,  L.  R.  10  Q.  B.  Dlv. 
131.  137,  52  L.  J.  M.  C.  N.  S.  81,  48  L.  T.  N. 
S.  219,  81  Week.  Rep.  289,  47  J.  P.  186. 

A  river  may  be  a  tributary  of  another  river 
«o  as  to  be  within  a  fishery  district  consisting 
of  such  other  river  and  its  tributaries,  although 
Its  waters  do  not  flow  directly  into  the  main 
river,  but  flow  Into  It  by  first  discharging  into 
■another  river,  and  thence  from  that  river  into 
the  main  one.  Hall  v.  Reld,  L.  R.  10  Q.  B. 
Dlv.  134,  note,  48  L.  T.  N.  S.  221.  note. 

Interstate  rights. 

Under  the  provisions  of  the  Federal  Consti- 
tution giving  the  citizens  of  each  state  all  the 
privileges  and  immunities  of  the  citizens  of  the 
4Beveral  states,  It  has  been  contended  that  no 
■state  could  exclude  the  citizens  of  other  states 
from  the  privilege  of  fishing  in  its  waters  on 
the  same  terms  with  its  own  citizens;  but  this 
contention  has  not  prevailed. 

Mr.  Angel  1  states  that  from  the  language  of 
the  charters  to  the  colonies  in  this  country,  the 
■effect  of  the  Revolution  was  to  give  all  the  in- 
habitants of  the  United  States  the  right  to  fish 
■on  the  sea  coasts  of  New  England.  But  in 
Maryland  the  right  may  be  limited  to  the  Inhab- 
itants of  that  state.  Angell,  Tide  Waters,  pp. 
53  ct  8cq. 

But,  so  far  as  the  waters  can  be  said  to  be 
wlthlo  the  Jurisdiction  of  a  particular  state.  It 
may  exclude  the  citizens  of  other  states  at  its 
pleasure. 

As  against  the  general  government,  the  state 
may  make  regulations  for  the  protection  of 
fisheries  within  bays  upon  its  coast  which  are 
not  more  than  6  miles  wide  at  the  mouth ;  and 
such  regulations  may  be  enforced  against  ves- 
sels licensed  under  the  laws  of  the  general  gov- 
•emment.  Manchester  v.  Massachusetts.  139  U. 
S.  240,  35  L.  cd.  159,  11  Sup.  Ct.  Rep.  559,  Af- 
firming Com.  V.  Manchester,  152  Mass.  280.  9 
L.   R.  A.  236,  25  N.   E.   113. 

The  states  have  control  of  their  public  fish- 
•eries,  and  may  forbid  all  such  acts  as  would 
render  the  public  right  less  valuable,  or  destroy 
it  altogether.  Smith  v.  Maryland,  18  How.  71, 
15  L.  ed.  269. 

It  Is  within  the  legislative  power  of  a  state  to 
interrupt  the  voyage  ai^d  Inflict  the  forfeiture 
of  a  vessel  enrolled  and  licensed  under  the  laws 
of  the  United  States  for  a  disobedience  by  those 
on  board  of  the  commands  of  a  state  fish  law. 
Jbid. 

A  public  fishery  is  a  property  right,  not  a 
mere  privilege  or  immunity  of  citizenship;  and 
a  state  possessing  lands  under  water  adapted 
to  the  propagation  and  Improvement  of  oysters 
may  reserve  their  use  to  the  citizens  of  that 
4}tate  exclusively.  McCready  v.  Virginia,  94  U. 
S.  391.  24  L.  ed.  248. 

Subject  to  the  paramount  right  of  navigation, 
the  regulation  of  which  as  respects  foreign  and 
Interstate  commerce  has  been  granted  to  the 
United  States,  public  fisheries  remain  under  the 
exclusive  control  of  the  states.    Ibid. 

A  state  law  regulating  Its  sea  fisheries  dis- 
criminates in  no  wise  between  citizens  of  dif- 
ferent states,  must  be  observed  by  all  persons 
using  the  fisheries,  and  It  Is  immaterial  that  the 
4thlps  used  are  enrolled  and  licensed  as  fishing 
vessels  under  the  United  States  laws.  Dunham 
T.  Lamphere,'  3  Gray,  268. 
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A  state  bordering  on  the  "great  lakes*'  may 
regulate  the  fisheries  in  adjoining  waters  out  to 
the  United  States  boundary  line  in  the  absence 
of  any  act  of  the  Federal  legislature  abridging 
it.     Dunlap  V.  Com.  108  Pa.  607. 

A  constitutional  provision  conferring  upon 
the  citizens  of  each  state  all  the  privileges  and 
Immunities  of  citizens  in  the  several  states  does 
not  entitle  the  citizens  of  the  several  states  to 
enjoy  equal  rights  to  take  oysters  ih  beds  be- 
longing to  the  citizens  of  a  state  in  common, 
and  which  have  never  been  ceded  by  that  state 
to  the  United  States.  Corfield  v.  Coryell,  4 
Wash.  C.  C.  371,   Fed.  Cas.  No.  8.230. 

A  statute  for  the  preservation  of  clams  and 
oysters,  which  prohibits  the  raking  or  gathering 
of  these  bivalves  in  any  waters  of  the  state,  by 
anyone  not  a  resident  of  six  months*  standing, 
extends  to  planted,  as  well  as  natural-grown, 
oysters;  and.  inasmuch  as  It  merely  prohibits 
foreigners  from  subverting  the  soil  of  the  state 
and  carrying  away  her  property,  while  leaving 
vessels  free  to  pass  over  the  waters  wherever 
they  choose,  Is  not  in  confilct  with  the  United 
States  Constitution  as  a  regulation  of  foreign 
or  Interstate  commerce ;  nor  does  it  deny  to  cit- 
izens of  other  states  any  privilege  or  Immunity 
of  citizens  of  the  state,  the  state  having  the 
right  to  grant  its  property  to  whomsoever  it 
chooses :  nor  are  the  provisions  relative  to  seiz- 
ure of  vessels  engaged  In  violation  of  the  stat- 
ute, and  condemning  them  after  regular  Judicial 
proceedings  in  a  tribunal  organized  for  the 
purpose,  subject  to  review  as  In  other  cases, 
open  to  the  objection  that  the  owner  Is  deprived 
of  his  property  without  due  process  of  law ;  nor 
Is  the  act  repugnant  to  the  state  Constitution 
as  an  Invasion  of  the  security  against  unreason- 
able searches  and  seizures  In  the  homes,  per- 
sons, and  effects  of  the  people,  or  a  violation 
of  the  right  of  trial  by  jury.  Haney  v.  Comp- 
ton,  36  N.  J.  L.  507. 

The  state  has  the  exclusive  Jurisdiction  to 
regulate  and  control  the  fisheries  in  Its  waters, 
both  tidal  and  fresh ;  and  the  right  to  flsh  Is 
not  given  to  citizens  of  other  states  by  the 
Amendments  to  the  Federal  Constitution,  nor  Is 
the  state  prohibited  from  discriminating  against 
them.     State  v.  Tower,  84  Me.  444,  24  Atl.  898. 

The  legislature  may  prohibit  the  taking  of 
oysters  and  shell  fish  In  the  public  waters  of 
the  state,  by  citizen  s  of  other  states,  without 
Infringing  on  the  privileges  and  Immunities  of 
citizens  of  other  states.  State  v.  Medbury,  3 
R.  I.  138. 

The  right  to  the  fisheries  and  to  regulate  the 
use  of  the  fisheries  on  the  coasts  and  in  the  tide 
waters  of  the  state  are  left  to  the  states,  sub- 
ject to  the  powers  of  Congress  over  commerce. 
Dunham  v.  Lamphere,  3  Gray,  268. 

The  right  of  regulating  fisheries  In  the  states 
extends  to  the  preservation  of  fish  not  used  as 
food  for  human  beings,  but  as  food  for  other 
fish  so  used.  Com.  v.  Manchester,  152  Mass. 
230,  9  L.  R.  A.  286,  25  N.  E.  113. 

Each  state  owns  the  beds  of  all  tide  waters 
within  its  Jurisdiction,  and  may  grant  to  Its 
own  citizens  the  exclusive  use  of  lands  covered 
by  water  for  raising  oysters.  State  v.  Corson. 
67   N.  J.  L.   178,  50  Atl.  780. 

The  right  of  regulation  and  control  of  the 
fisheries  by  the  several  states  in  the  Interest  of 
the  public  permits  in  every  state  legislation  to 
secure  the  benefits  of  their  public  right  In  prop- 
erty to  its  own  Id  habitants.  The  rights,  Im- 
munities, and  privileges  which  are  secured  by 
the  Constitution  of  the  United  States  to  the  In- 
habitants of  the  several  states  do  not  Include, 
In  favor  of  the  inhabitants  of  any  state,  rights 
In  the  common  property  of  the  Inhabitants  of 
the  other  states.  Com.  ▼.  Hilton,  174  Mass.  29. 
45  L.  R.  A.  475,  54  N.  B.  862. 
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A  body  of  water  having  well-defined  shores 
and  no  current,  lying  entirely  In  the  state  of 
Iowa  a  quarter  of  a  mile  from  the  main  channel 
of  the  Mississippi  river  and  forming  no  part  of 
that  river  for  the  purpose  of  navigation.  Is 
within  the  jurisdiction  of  Iowa,  and  within  the 
provisions  of  a  statute  against  the  use  of  seines 
In  the  waters  of  that  state,  and  not  within  an 
exception  of  boundary  waters.  State  v.  Haug, 
95  Iowa,  413,  29  L.  R.  A.  890,  64  N.  W.  398. 

The  state,  by  virtue  of  Its  sovereignty,  has 
authority  to  regulate  fisheries  within  Its  bound- 
aries, and  may  prescribe  the  places  as  well  as 
the  times  In  which  fish  may  be  taken,  and  may 
make  exclusive  grants  of  fisheries  In  designated 
waters  as  far  as  the  same  do  not  Impair  private 
rights  already  vested.  Heckman  v.  Swett,  107 
Cal.  276,  40  Pac.  420. 

The  assumption  by  a  state  of  control  over 
the  fisheries  within  the  bays  leading  from  the 
ocean  upon  Its  frontier  Is  not  In  contravention 
of  the  authority  possessed  by  the  United  States. 
State  V.  Thompson,  85  Me.  189,  27  Atl.  97. 

A  state  statute  regulating  the  use  of  the 
fisheries  and  oyster  beds  which  are  the  common 
property  of  Its  citizens,  and  Imposing  penalties 
and  forfeitures  In  relation  thereto,  does  not  In- 
terfere with  the  power  granted  to  Congress  to 
regulate  commerce.  Corfield  v.  Coryell,  4  Wash. 
C.  C.  871,  Fed.  Caa.  No.  3,230. 

In  the  control  of  fisheries  within  a  state,  the 
state  government  Is  supreme.  United  States  v. 
Alaska  Packers*  Asso.  79  Fed.  152. 

The  state  of  Maryland  has  Jurisdiction  over 
the  waters  of  Chesapeake  bay,  which  are  with- 
in the  state  to  buch  an  extent  that  It  may  pro- 
hibit the  taking  of  oysters  therein  In  certain 
ways;  and  Its  law  will  apply  to  vessels  from 
other  states  duly  enrolled  under  the  laws  of  the 
United  States;  and  such  vessels  may  be  sub- 
jected to  forfeiture  for  violating  the  law.  Smith 
V.  Maryland,  18  How.  71,  16  L.  ed.  269. 

An  act  regulating  the  time  and  manner  of 
taking  fish  In  the  sea  within  the  territorial 
limits  of  a  state  is  binding  on  citizens  of  other 
states,  and  upon  vessels  licensed  as  fishing  ves- 
sels under  the  laws  of  the  United  States.  Dun- 
ham V.  Lamphere,  3  Gray,  268. 

The  legislature  may  discriminate  between  res- 
idents and  nonresidents  In  the  right  to  use  the 
water  of  the  state  for  planting  and  fishing  for 
oysters.  People  v.  Lowndes,  130  N.  Y.  455,  29 
N.  E.  751,  Reversing  53  Hun,  469,  8  N.  Y.  Supp. 
908. 

In  one  case  It  was  held  that  the  provision  of 
Va.  act.  1874,  chap.  214,  }  22.  prohibiting  any 
person  not  a  citizen  of  the  state  from  planting 
or  taking  oysters  within  the  waters  of  the  com- 
monwealth, denies  lo  the  citizens  of  other  states 
the  equal  privileges  and  Immunities  secured  to 
them  by  the  United  States  Constitution,  art.  4, 
and  is  unconstitutional.  Ea  parte  McCready, 
1  Hughes,  698.  Fed.  Cas.  No.  8,732. 

But  that  ruling  was  overruled  In  McCready  v. 
Virginia,  94  U.  S.  391,  24  L.  ed.  248. 

Regulation  of  commerce. 

A  state  law  does  not  confiict  with  the  com- 
merce clause  of  the  Federal  Constitution  which 
Is  Intended  to  prevent  the  destruction  of 
oysters  within  the  waters  of  that  state,  by  the 
use  of  particular  instruments  In  taking  them. 
Smith  V.  Maryland,  18  How.  71,  16  L.  ed.  269. 

A  state  law  abridging  the  right  of  citizens  of 
other  states  to  take  oysters  within  Its  limits  ex- 
cept in  particular  vessels  Is  not  a  regulation  of 
the  external  commerce  of  the  state  in  confiict 
with  the  power  conferred  upon  Congress.  Cor- 
field V.  Coryell,  4  Wash.  C.  C.  371,  Fed.  Cas. 
No.  8,230. 

The  states,  by  surrendering  to  the  Federal 
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government  the  right  to  regulate  commerce,  did 
not  part  with  the  ownership  of  the  fish  in  the 
ddal  waters  within  their  borders,  or  with  the 
right  to  regulate  and  control  their  taking. 
State  V.  Corson.  67  N.  J.  L.  178,  50  Atl.  780. 

Admiralty  and  maritime  Jurisdiction. 

The  power  vested  In  the  several  states,  before 
the  adoption  of  the  Constitution,  to  regulate  the 
fisheries  belonging  to  them,  and  to  punish  those 
who  should  transgress  their  regulations,  was- 
not  surrendered  to  the  United  States  by  the 
mere  grant  of  admiralty  and  maritime  Jurisdic- 
tion to  the  Judicial  branch  of  the  government. 
Corfield  v.  Coryell,  4  Wash.  C.  C.  371.  Fed.  Cas. 
No.   3,230. 

Other  provisions. 

The  provision  of  the  California  act  of  April 
23,  1880,  making  it  a  misdemeanor  for  aliens- 
Incapable  of  becoming  electors  to  take  fish  from 
the  waters  of  the  state  for  purposes  of  sale,  is 
a  denial  of  the  equal  protection  of  the  laws- 
guaranteed  to  any  person  within  the  Jurisdic- 
tion of  a  state,  under  the  14th  Amendment  to 
the  United  States  Constitution,  and  is  also  In 
violation  of  arts.  5  and  6  of  the  treaty  with 
China.     Re  Ah  Chong,  6  Sawy.  451,  2  Fed.  733. 

A  state  tax  nominally  upon  a  license  to  en- 
gage In  the  oyster  Industry  Is  void  If  calculated 
according  to  the  tonnage  of  the  vessel.  John- 
son V.  Drummond,  20  Gratt.  419. 

But  it  was  held  that  the  act  for  better  en- 
forcement In  Maurice  cove  and  Delaware  river 
of  the  act  for  the  preservation  of  oysters  and 
clams,  which  levies  a  fee  on  the  boats  In  pro- 
portion to  their  tonnage,  and  requires  them  to  be 
licensed.  Is  not  repugnant  to  the  United  States- 
Constitution  as  a  regulation  of  Interstate  com- 
merce. State.  Johnson,  Prosecutor,  v.  Loper, 
46  N.  J.  L.  321. 

So.  the  provision  of  the  Maryland  act  of 
1886,  chap.  296,  that  boato  used  in  dredging  for 
oysters  shall  pay  to  the  state  at  the  rate  of  $3- 
per  ton  of  the  boat's  measurement  for  such  priv- 
ilege, is  not  invalid  as  a  tonnage  tax  within 
the  prohibition  of  the  Federal  Constitution. 
Dlze  V.  Lloyd,  36  Fed.  661. 

A  state's  fish  laws  cannot  be  held  to  diminish 
the  rights  of  Indians  under  a  treaty  with  the- 
Federal  government  to  fish  on  their  reservation. 
Re  Blackbird,  109  Fed.  139. 

Construction  of  statutes. 

The  statute  of  Rhode  Island  prohibiting  the- 
taklng  of  oysters  and  other  shell  fish  within 
the  waters  or  on  the  shores  of  the  state  by  aut 
but  peraons  who  are  citizens  of  the  state  Is  not 
repugnant  to  the  Constitution  of  the  United 
States,  art.  4,  i  2,  which  provides  "that  the- 
citlzens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the- 
several  states.'*     State  v.  Medbury,  3  R.  I.  138. 

Rhode  Island  Gen.  Stat.  chap.  132,  i  10, 
which  provides  that  "no  person  not  a  citizen  of 
the  stale  shall  be  allowed  to  fish  for  oysters  or 
other  shell  fish  within  the  waters  of  this  state,'* 
applies  only  to  the  free  and  common  oyster  fish- 
eries of  Rhode  Island,  and  does  not  apply  to  the 
taking  of  oysters  from  private  beds  on  which 
oysters  have  been  planted  and  propagated.  New 
England  Oyster  Co.  v.  McGarvey,  12  R.  I.  S85. 

The  effect  of  a  provision  that  "no  person  not 
a  citizen  of  this  state  sliall  be  allowed  to  fish 
for  oysters  or  other  shell  fish  within  the  waters 
of  this  state,"  prescribing  a  penalty  for  Its  vio- 
lation, and  a  statute  which  relates  to  private- 
and  several  oyster  fisheries,  and  authorizes  the 
shell  fish  commissioners  to  lease.  In  the  name 
of  the  state,  to  any  person,  being  an  inhabitant 
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of  the  state,  any  piece  of  land  within  the  state, 
covered  by  the  tide  waters  at  low  tide,  and  not 
within  any  harbor  line,  to  be  used  as  a  private 
and  several  oyster  fishery, — Is  to  secure  the  ben- 
efit of  fisheries  primarily  to  the  people ;  but  cit- 
izens of  other  states  are  not  prohibited  from 
acquiring;  and  holding  a  derivative  benefit  and 
emolument  from  the  fisheries.  Hence,  where  an 
inhabitant  of  iihode  Island  agreed  with  a  citi- 
zen of  Massachusetts  that  the  former  should 
lease  oyster  grounds  in  Naragansett  bay,  plant 
them  with  oysters,  and  ship  them  to  the  resi- 
dent of  Massachusetts,  the  latter  furnishing  the 
required  capital,  and  directing  the  business,  and 
paying  the  resident  of  Rhode  Island  a  stated  sal- 
ary ;  and  where  it  appeared  that  large  invest- 
ments were  made,  and  the  contract  was  executed 
for  several  years, — it  was  held  that  equity 
would  require  the  Rhode  Island  resident  to  ac- 
count where  he  failed  to  account  for  the  prop- 
erty of  the  complainant,  and  that  a  demurrer 
to  the  bill  on  the  ground  of  the  illegality  of  the 
contract  would  be  overruled.     Ihid. 

The  statute  of  Rhode  Island,  prohibiting  the 
taking  of  oysters  and  other  shell  fish  within  the 
waters  or  on  the  shores  ot  the  state  by  any  but 
persons  who  are  citizens  of  the  state,  is  not  re- 
pugnant to  the  charter  of  Ciiarles  II.  to  the 
colony  of  Rhode  Island,  which  provided  that  the 
charter  shall  not  in  any  manner  hinder  the 
trade  of  fishing  on  the  coast  of  New  England, 
and  that  all  the  subjects  in  the  colony  should 
have  the  right  to  continue  to  fish  upon  the  said 
coast,  and  to  build  upon  the  waste  land  such 
wharves,  stages,  and  workhouses  as  should  be 
necessary  for  the  salting,  drying,  and  keeping 
of  fish,  as  such  charter  did  not  give  the  right 
to  fish  upon  the  shores  of  the  colony ;  but  it  was 
intended  that  it  should  not  intrench  upon  the 
right  of  fishery  previously  enjoyed,  and  as,  by 
the  terms  of  the  charter,  it  is  evident  that  the 
rights  of  fishing  stated  in  the  charter  related 
to  the  cod  fishery,  and  not  to  the  oyster  fishery. 
Neither  is  such  act  repugnant  to  R.  I.  Const, 
art.  1,  i  17,  by  which  It  is  declared  that  the 
people  shall  continue  to  enjoy  all  rights  of  fish- 
ery which  have  heretofore  existed  under  the 
charter  and  usages  of  the  state,  and  that  no  new 
right  is  intended  to  be  granted,  nor  any  ex- 
isting right  impaired.  State  v.  Medbury,  8  R. 
I.  138. 

The  statute  of  Virginia  which  forbids  non- 
residents to  cktch  fish  in  the  waters  of  the  state 
for  the  manufacture  of  manure  and  oil,  and  to 
manufacture  manure  and  oil  from  fish  caught 
within  the  waters  of  the  state,  or  to  build  or 
erect  any  machinery  within  the  limits  of  the 
state  for  the  purpose  of  manufacturing  such  oil 
or  manure,  does  not  violate  the  United  States 
Constitution,  art.  4,  {  2.  Chambers  Bros.  v. 
Church,  14  R.  I.  39S,  51  Am.  Rep.  410. 

The  compact  made  in  April,  1783,  between 
the  states  of  New  Jersey  and  Pennsylvania  au- 
thorises the  guarding  of  fisheries  on  the  Dela- 
ware river  annexed  to  the  respective  shores 
against  interruption  by  persons  fishing  under 
claim  of  common  right  on  the  river.  Bennett 
V.  Boggs,  Baidw.  60,  Fed.  Cas.  No.  1,319. 

A  condition  providing  that  every  vessel  used 
by  persons  upon  whom  the  state  has  conferred 
the  privilege  of  engaging  in  catching,  planting, 
and  growing  oysters  upon  lands  of  the  state 
lying  under  its  waters  shall  be  licensed,  the  fee 
for  which  shall  be  graduated  according  to  the 
tonnage  of  the  vessel.  Is  not  a  violation  of  the 
Federal  Constitution,  art.  1,  {  8,  which  prohib- 
its states  from  levying  a  duty  of  tonnage  on 
ships  for  being  allowed  to  enter  or  depart  from 
a  port;  the  license  fee  Imposed  not  being  laid 
upon  the  vessel  as  an  instrument  of  commerce, 
but  as  a  regulation  of  the  business.  State  v. 
Corson,  67  N.  J.  L.  178,  50  Atl.  780. 
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A  Virginia  statute  restricting  the  use  of 
oyster  fisheries  in  Pocomoke  river  to  citizens  of 
Virginia  is  valid  as  against  all  offenders  includr 
ing  depredators  from  Maryland,  though  it  has 
not  the  consent  and  approval  of  that  state ;  the 
compact  of  1785  not  applying  to  the  case.  B9 
parte  Marsh,  37  Fed.  719. 

A  provison  that  leases  of  tide  lands  owned  by 
the  state  shall  be  granted  only  to  citizens  of  the 
state  who  have  been  such  for  a  period  of  twelve 
months  preceding  is  not  open  to  objection  as 
granting  exclusive  privileges  to  individuals. 
State  v.  Corson,  67  N.  J.  L.  178,  50  Atl.  780. 

The  license  to  use  submerged  land  for  the 
planting  of  oysters  Is,  in  Maryland,  expressly 
restricted  by  statute  to  residents  of  the  state. 
Hess  V.  Muir,  65  Md.  586,  5  Atl.  540,  6  Atl.  673. 

By  the  1786  compact  between  Maryland  and 
Virginia,  Virginia  has  the  right  to  make  such  reg- 
ulations, with  the  consent  of  Maryland,  as  may 
be  necessary  to  protect  its  fisheries;  and  whei^ 
the  regulations  are  properly  made  and  con- 
sented to,  they  may  be  enforced  in  Virginia 
against  citizens  of  Maryland.  Hendricks  v. 
Com.  75  Va.  934. 

But  a  statute  of  the  state  of  Maryland  pro- 
hibiting fishing  with  gill  nets  in  the  Potomac 
river  is  inoperative  unless  shown  to  have  been 
assented  to  by  the  state  of  Virginia,  in  view 
of  the  compact  between  those  states  that  all 
laws  and  regulations  which  may  be  necessary 
for  the  preservation  of  fish  in  the  River  Po- 
tomac shall  be  made  with  the  mutual  consent 
and  approbation  of  both  states.  State  v.  Hoof- 
man,  9  Md.  28. 

Canadian  regulations. 

The  Dominion  Parliament  In  Canada  has  the 
right  to  legislate  on  the  subject  of  fishery  reg- 
ulations.    Queen  v.  Robertson,  6  Can.  S.  C.  52. 

But  the  Dominion  has  no  authority  over  the 
question  of  the  right  to  take  fish  from  particu- 
lar waters.  And  it  therefore  has  no  right  to 
lease  private  rights  of  fishery  in  the  waters. 
This  right  belongs  to  the  province.     Ihid» 

The  Dominion  Parliament  has  the  right  to 
control  In  such  manner  as.  In  Its  discretion, 
shall  seem  expedient  all  deep-sea  fishing,  the 
right  to  take  all  fish  ordinarily  caught  either  on 
the  sea  coast  or  in  the  great  lakes  or  in  the 
rivers  of  the  Dominion,  and  such  as  are  valua- 
ble for  food  within  the  Dominion,  or  for  exporta- 
tion for  that  purpose,  or  for  any  other  purpose 
of  trade  and  commerce ;  and  must  Include  aa 
well  the  right  to  catch  fish  as  the  designation 
and  control  of  the  places  where  the  fish  may 
be  caught  and  the  times  and  manner  of  catch- 
ing them.     Ibid. 

In  the  British  North  America  act  organizing 
the  Canadian  federation  the  Dominion  was  in- 
vested with  the  control  of  "inland  and  sea 
fisheries,**  while  the  provinces  were  given  charge 
of  "property  and  civil  right."  Since  a  right  of 
fishery  in  a  nontidal  stream  Is  a  right  of  prop- 
erty incident  to  ownership  of  soil,  the  Dominion 
cannot  grant  rights  of  fishery  in  such  waters. 
Ibid. 

The  fact  that  by  the  British  North  American 
act  legislative  Jurisdiction  over  certain  waters 
was  reposed  in  the  Dominion  of  Canada  affords 
no  evidence  that  the  proprietary  rights  thereto 
were  also  transferred ;  and,  while  the  Dominion 
has  legislative  supervision  of  the  fisheries,  it 
has  or  can  create  no  proprietary  interest  there- 
in. Atty.  Gen.  v.  Atty.  Gen.  [1898]  A.  C.  700,  78 
li.  T.  N.  S.  697.  67  L.  J.  P.  C.  N.  S.  90,  Revers- 
ing Re  Provincial  Fisheries,  26  Can.  S.  C.  444. 

License. 

Some  of  the  states  have  assumed  such  con- 
trol of  the  fisheries  in  public  waters  that  they 
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forbid  any  one  to  exercise  It  except  under  the 
state's  license,  and  they  proTide»  not  only  for 
the  granting  of  licenses,  but  for  the  manner  In 
which  they  may  be  enjoyed. 

The  legislature  has  the  power  to  license  fish- 
ing within  the  waters  of  the  state,  and  to  give 
excluslye  control  of  the  waters  within  a  rea- 
sonable distance  for  the  period  of  one  year  for 
the  operation  of  fixed  appliances  therefor;  and 
such  license  does  not  come  within  the  inhibition 
of  a  grant  by  the  state  of  an  exclusive  privilege 
to  such  waters.  Walker  v.  Stone,  17  Wash. 
{>78,  50  Pac.  488. 

In  the  regulation  and  preservation  of  a  fishery 
on  Inland  waters,  the  legislature  may,  if  it  so 
please,  quicken  and  reward  the  diligence  of 
persons  appointed  by  the  neighboring  towns  to 
effect  those  results  by  granting  them  exclusive 
rights;  and  those  rights  will  not  change  their 
lawful  acts  in  requiring  a  passage  through  an- 
other's dam  into  a  taking  of  private  property 
for  private  use.     Cottrlll  v.  Myrick,  12  Me.  222. 

Under  a  Washington  statute  regulating  the 
catching  of  salmon,  and  authorising  the  issuing 
of  licenses  to  fish  anywhere  In  the  waters  of 
the  Columbia  river  and  Puget  sound  over  which 
the  state  has  Jurisdiction,  such  licenses  cannot 
be  confined  to  any  particular  place  designated 
in  the  application,  but  apply  anywhere  within 
the  waters  embraced  within  the  statute,  pro- 
vided the  limitation  therein  is  observed  as  to 
keeping  a  certain  distance  from  other  fishing 
appliances.  State  ea  rel.  Curry  v.  Crawford,  14 
Wash.  373,  44  Pac.  876. 

No  person  will  be  permitted  to  obtain  the 
sole  benefit  of  fishing  In  any  particular  locality 
in  navigable  waters  to  the  practical  exclusion 
of  others  therefrom  by  the  construction  and 
maintenance  of  a  trap  or  pound  net ;  and  a 
"roving"  license  granted  by  the  state  to  fish 
anywhere  within  the  waters  embraced  within 
the  statute  cannot  be  construed  as  authorizing 
the  maintenance  of  such  a  trap  at  any  desig- 
nated point.  Morris  v.  Graham,  16  Wash.  343, 
47  Pac.  752. 

Under  a  statute  providing  that  if  the  location 
(i.  e.  the  person  who  has  Indicated  his  location 
by  driving  piles  and  posting  his  license  number 
thereon  as  specified  in  the  law)  of  a  fishing  lo- 
cution fails  to  construct  his  appliance  during 
the  fishing  season  covered  by  his  license,  such 
location  shall  be  deemed  abandoned ;  the  end  of 
the  actual  fishing  season,  instead  of  the  date 
of  the  expiration  of  the  license,  is  the  limit  of 
time  for  which  an  indicated  location  could  be 
held  without  the  construction  of  a  fishing  appli- 
ance. Legoe  V.  Chicago  Fishing  Co.  24  Wash. 
175,  64  Pac.  141;  DeMers  v.  Sandy  Spit  Fish 
Co.  24  Wash.  582,  64  Pac.  799. 

A  license  to  fish  in  the  waters  of  the  state, 
authorized  to  be  Issued  by  the  fish  commission, 
is  a  roving  license  which  can  never  become  an 
Interest  in  real  property ;  therefore,  the  issu- 
ance of  such  a  license  to  a  corporation,  a  ma- 
jority of  the  capital  stock  of  which  is  held  by 
aliens  is  not  a  violation  of  the  constitutional 
provision  agalust  alien  ownership  of  lands. 
Hastings  V.  Anacortes  Packing  Co.  (Wash.)  69 
Pac.  776. 

A  party  who  first  entered  upon  waters  in  con- 
troversy for  the  purpose  of  establishing  a  lo- 
cation for  fish  traps,  and  who  gave  notice  to 
another  of  his  intention  so  to  locate,  by  word 
of  mouth  and  by  erecting  piles  and  posting  li- 
censes which,  although  not  strictly  in  accord- 
ance with  the  requirements  of  Laws  1899,  p. 
1^03,  i  9,  he  afterwards,  at  his  first  opportunity, 
changed  to  conform  to  statutory  requirements, 
is  entitled  to  the  location  in  preference  to  the 
other,  although  the  latter  was  the  first  to  con- 
form to  statutory  requirements,  on  the  ground 
that  the  acts  of  the  former  were  notice  to  the 
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other,  and  that  such  acts  were  followed  up 
with  due  diligence.  Elwood  v.  Dickinson,  26 
Wash.  631.  67  Pac.  370. 

While  subsequent  markings  of  a  fishing  loca- 
tion in  deep  waters  may  reasonably  vary  some 
10  or  15  feet,  a  lateral  encroachment  of  60  to 
200  feet  is  unwarranted.  Fail  &  S.  Fish  Co.  v. 
Point  Roberts  Fishing  &  Canning  Co.  24  Wash. 
630,  64  Pac.  792. 

An  attempted  transfer  of  a  fishing  license 
and  of  the  location  and  appliances  in  use  there- 
under without  complying  with  the  statute  re- 
quiring notice  thereof  to  be  given  the  state  fish- 
ing commissioners,  a  noncompliance  with  which 
requirement  is  made  a  misdemeanor,  amounts 
to  an  abandonment  of  the  location,  and  confers 
no  rights  thereto  upon  the  assignee.  Gerhard 
V.  Worrell,  20  Wash.  492,  65  Pac.  625. 

Under  a  statute  providing  for  the  manner  of 
determining  the  location  of  fish  nets,  the  legis- 
lature Intended  that  a  passageway  of  600  feet 
should  be  left  between  the  ends  of  all  nets, 
whether  located  beyond  previously  located  nets 
or  inshore  from  them.  Fidalgo  Island  Canning 
Co.  V.  Womer   (Wash.)  69  Pac.  1121. 

Under  provisions  for  an  end  passageway  be- 
tween pound  nets  of  at  least  600  feet,  and  that 
a  pound  net  may  extend  2,500  feet,  two  ^ets 
may  not  be  constructed  with  a  passageway  of 
less  than  600  feet,  on  the  ground  that  their 
combined  length  would  be  less  than  2.500  feet. 
Ihid. 

A  statute  providing  that  there  shall  be  an 
end  passageway  of  at  least  600  feet,  and  a  lat- 
eral passageway  of  at  least  2,400  feet,  between 
all  pound  nets  constructed  in  the  waters  of 
Puget  sound,  and  specifying  the  manner  of  de- 
termining such  distances,  is  complied  with 
where  a  locator,  after  ascertaining  the  general 
course  the  trap  would  point,  ascertained  where 
a  line  would  intersect  the  shore  If  projected 
along  that  course  from  the  trap  to  the 
shore ;  then,  after  ascertaining  the  general 
direction  of  the  shore  for  half  a  mile  on  each 
side  of  the  point  of  intersection,  drew  a  line 
parallel  with  the  general  direction  of  the  shore, 
causing  such  line  to  Intersect  the  outer  end  of 
the  next  adjoining  trap ;  and  next,  measured 
at  a  right  angle  from  the  last-mentioned  line 
to  the  nearest  point  of  the  trap  location  and 
found  the  distance  to  be  610  feet.  Point  Rob- 
erts Fishing  Co.  V.  Geoiige  &  B.  Co.  28  Wash. 
200,  6S  Pac.  438. 

An  invalid  fishing  location,  because  made  up- 
on ground  covered  by  a  prior  valid  fishing  lo- 
cation, does  not  become  valid  by  the  expiration 
of  the  prior  license.  White  Crest  Canning  Co. 
V.  Sims  (Wash.)  70  Pac.  1003. 

A  valid  fishing  location  cannot  be  made  upon 
the  same  ground  where  one  already  exists. 
Ibid. 

But  when  a  fishing  location  is  abandoned,  the 
territory  is  open  to  location  by  others  for  fLah- 
ing.     Ibid. 

Under  the  British  North  American  act,  the 
Dominion  can  only  lease  a  fishery  where  a  pri- 
vate several  fishery  does  not  already  exist  by 
law.     Queen  v.  Robertson,  6  Can.  S.  C.  52. 

A  lessee  from  a  town  of  the  right  of  fisbing 
In  a  brook  cannot  deny  the  right  of  the  town  to 
make  the  lease  to  avoid  payment  of  the  rent 
unless  he  is  evicted.  Eastham  ▼.  Anderson,  X19 
Mass.  526. 

Under  the  Massachusetts  law  of  1869  the 
commissioners  of  Inland  fisheries  may  lease 
great  ponds  above  20  acres  In  area  to  the  ri- 
parian proprietor  for  the  "cultivation  of  nae- 
ful  fishes."     Com.  v.  Vincent,  108  Mass.  441. 

The  state  license  to  fish  within  certain  watera 
for  a  specified  period  is  a  franchise  which  en- 
titles the  holder  to  maintain  an  action  for  In- 
junction  for    any    infringement    of   the    rights 
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thereby    secured    him.     Walker    ▼.    Stone,    17 
Wash.  578»  50  Pac.  488. 

yi«  How  exercised, 

Conflioi  with  other  righte. 

The  right  of  fishery  is  one  of  the  least  im- 
portant of  all  the  rights  connected  with  water, 
it  may  be  exercised  anywhere,  not  being  con- 
fined to  any  particular  place.  Therefore,  when 
it  conflicts  with  rights  the  exercise  of  which  is 
•dependent  on  a  particular  place,  the  fishery 
right  must  give  way. 

A  right  of  fishery  must  give  wajr  to  the  right 
of  nayigatlon.     Woolrych,  Waters,  p.  165. 

Since  the  right  of  navigation  is  paramount  to 
the  right  of  fishing  in  a  public  river,  a  license 
by  commissioners  appointed  by  the  state  to  de- 
termine where  weirs  may  be  erected  without 
^njury  to  the  rights  of  navigation  will  confer 
no  estate  which  did  not  previously  exist,  but 
only  determine  where  and  by  whom  the  pre- 
viously existing  right  may  be  used  consistently 
with  public  interest.  Van  Auken  v.  Decker,  2 
N.  J.  L.  108. 

The  right  of  fishery  in  navigable  waters  Is 
subordinate  to  the  right  of  navigation,  and  a 
boat  there  may  "take  her  course"  and  go  to  the 
bank  when  and  where  It  is  necessary  to  do  so, 
<loing  no  unnecessary  damage,  and  acting  with- 
out wantonness  or  malice,  and  need  not  stop  or 
go  out  of  her  way  or  wait  upon  those  managing 
a  seine,  which  they  are  permitted  to  use  by  suf- 
ferance of  the  sovereign,  and  not  as  a  right  con- 
ferred by  grant.  Lewis  v.  Keeling,  46  N.  C.  (1 
.lones  L.)  209. 

In  the  River  Delaware  there  is  a  right  of  fish- 
ing which,  though  subordinate  to  the  right  of 
navigation,  cannot  be  unnecessarily  impeded  by 
it.  Cobb  y.  Bennett,  75  Pa.  826,  15  Am.  Rep. 
752. 

A  right  of  common  fishery  is  always  enjoyed 
In  subordination  to  the  right  of  navigation,  and 
any  erection  of  wharves  or  other  structures 
which  can  be  admitted  by  the  latter  right  will 
not  be  prevented  by  the  former.  Moulton  v. 
Libbey,  37  Me.  472,  59  Am.  Dec.  57. 

The  public  right  to  fish  always  yields  to  any 
permanent  improvement  by  the  owner  of  the 
hind  on  which  the  water  rests.  Hogg  v.  Beer- 
man,  41  Ohio  St.  81,  52  Am.  Rep.  71. 

The  owners  of  shore  or  fishery  rights  in  the 
I>elaware  river  took  and  hold  subject  to  the 
necessary  transcendental  power  of  the  state  to 
erect  structures  for  the  improvement  of  navi- 
gation, and  any  such  lose  is  damnum  sine  in- 
juria.  Tlnicum  Fishing  Co.  v.  Carter,  61  Pa. 
'Jl,  100  Am.  Dec.  597. 

The  owner  of  a  several  fishery  cannot  restrain 
the  owner  of  the  adjoining  shore  from  complet- 
ing a  landing  place  all  the  piles  for  which  were 
driven  before  the  issue  of  the  preliminary  in- 
junction, where  it  appears  that  his  rights  or 
claim  to  relief  will  not  be  prejudlcal  on  final 
bearing.     Uugg  v.  Fath,  37  N.  J.  Eq.  46. 

The  owner  of  a  right  of  fishery  has  no  claim 
against  one  who,  acting  without  license  from  the 
state,  erects  a  wharf  in  the  stream  so  as  to  in- 
terfere with  the  fishery,  since  that  right  is  held 
subject  to  the  paramount  right  of  the  public. 
Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  29,  100 
Am.  Dec.  597. 

The  owner  of  a  fishery  cannot  recover  for  an 
Invasion  thereof  by  the  erection  of  a  pier  if  it 
could  no  longer  be  fished  to  advantage  or 
profit.  The  fact  that  a  few  stray  shad  could 
be  caught  there  occasionally  amounts  to  noth- 
ing.    Id.     90  Pa.  85,  35  Am.  Rep.  632. 

The  owner  of  a  fishery  in  a  navigable  river 

with  the  privilege  of  drawing  his  seine  on  the 

shore  cannot   recover  for  any  injury  he   may 

suffer  from  the  erection  of  a  stone  wall  along 
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the  shore  by  a  meadows  company  chartered 
thereto  by  the  state  without  liability  for  such 
damages,  or  after  the  statute  of  limitations  has 
run,  if  erected  by  a  private  person.     Ibid. 

The  right  to  fish  in  a  river  must  give  way  to 
the  owner  of  the  right  to  erect  mills.  Vattel, 
Book  1,  chap.  22. 

But  one  exercising  the  public  right  to  take 
ice  from  public  waters,  occupying  a  part  there- 
of for  increasing  the  thickness  of  the  ice  by  ar- 
tificial means,  has  no  complaint  against  one  who 
enters  thereon  for  the  lawful  purpose  of  fishing, 
and  fishes  in  a  reasonable  manner  through  the 
ice,  at  a  time  when  the  actual  operation  of 
gathering  the  ice  has  been  suspended  for  a  day 
and  two  nights.  Rowell  v.  Doyle,  131  Mass. 
474. 

Interference  wUh  other  fishery  rights. 

From  the  very  nature  of  a  public  fishery, 
everyone  has  an  equal  right  in  it ;  and  yet,  to  be 
available  to  anyone,  he  must  for  a  time  have 
exclusive  rights.  In  the  absence  of  custom  or 
statutoiT  regulation,  it  is  difficult  to  determine 
just  how  far  the  rights  of  an  individual  must 
be  respected. 

With  respect  to  fisheries  on  a  river,  some 
principles  are  established. 

As  long  ago  as  40  Ass.  806,  pi.  9.  there  is  a 
writ  on  behalf  of  the  Abbott  of  Bukfast  against 
Robert,  Dean  of  the  Church  of  the  Blessed 
Peter,  for  erecting  a  weir  which  prevented  fish 
from  coming  to  the  Abbott's  weir.  And  there 
never  seems  to  have  been  a  doubt  that  a  lower 
proprietor  had  no  right  to  Interfere  with  the 
passage  of  fish  to  an  upper  one  from  that  time 
to  the  present. 

The  owner  of  a  sole  and  separate  fishery  has 
the  right  to  a  free  passage  of  fish  from  the  sea 
into  his  fishery,  and  the  lower  owner  of  a  sim- 
ilar right  of  fishery  is  liable  if,  by  the  construc- 
tion of  fish  traps  and  weirs,  he  prevents  the 
passage  of  fish  into  the  upper  fishery.  Hamil- 
ton y.  Donegal  1,  3  Ridgeway,  267,  324. 

Neither  a  right  of  several  fishery  nor  to 
erect  a  miUdam  in  a  stream  confers  any  right 
to  erect  constructions  in  a  river  to  prevent  the 
free  passage  of  the  fish  up  and  down  the  stream 
at  their  accustomed  seasons,  as  such  obstruc- 
tions would  impair  and  ultimately  destroy  all 
such  rights  owned  by  other  riparian  proprietors 
on  the  stream.  Holyoke  Water-Power  Co.  v. 
Lyman,  15  Wall.  500.  21  L.  ed.  133. 

In  Barker  v.  Faulkner,  79  L.  T.  N.  S.  24. 
which  was  an  action  to  restrain  a  lower  owner 
from  maintaining  weirs  in  a  trout  stream  so  as 
to  prevent  the  passage  of  trout  up  the  stream, 
the  court  held  that  the  rule  of  law  which  made 
the  construction  of  the  weir  in  a  salmon  river 
so  as  to  prevent  the  passage  of  salmon  up  the 
river  an  injury  to  upper  owners  for  which  they 
had  an  action  might  extend  to  other  kinds  of 
fish  if  damage  were  shown;  and  the  court  re- 
fused to  hold  against  the  plaintiff  on  the  issue 
of  law  raised  by  the  pleadings,  and  sent  the  ac- 
tion to  trial  that  all  the  facts  might  be  ascer- 
tained. 

The  construction  and  maintenance  of  a 
brushwood  weir  across  a  stream  for  a  long 
period  of  time,  through  which  it  was  possible 
for  fish  to  escape  into  the  upper  part  of  the 
river,  will  not  justify  the  construction  of  a  stone 
weir  entirely  stopping  the  passage  of  fish  up 
the  stream  except  in  flood  times,  when  the  fish 
might  overleap  it  Weld  v.  Hornby,  7  East, 
199,  3  Smith,  244. 

One  having  a  license  to  fish  in  the  upper 
waters  of  a  tidal  river  may  maintain  an  ac- 
tion against  a  person  who,  by  unlawfully  fish- 
ing in  the  lower  waters  of  the  river,  caused 
damage  to  the  plaintiff  in  the  exercise  of  his 
right  to  fish,  by  Intercepting  and  taking  large 
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qaantitles  of  fish  that  would  otherwise  have 
gone  Into  the  npper  waters.  Whelan  v.  Hew- 
son,  Ir.  Rep.  6  C.  L.  288. 

In  a  river  not  navigable  the  riparian  owner 
has  the  exclusive  right  of  fishing  to  the  thread 
of  the  stream,  except  so  far  as  this  right  has 
been  qualified  by  legislative  regulations.  But 
this  right  does  not  include  the  right  to  prevent 
the  passage  of  fish  to  the  lakes  and  ponds  for 
the  multiplication  of  their  species.  Com.  v. 
Chapin,  5  Pick.  190,  16  Am.  Dec.  886. 

The  owner  of  a  sole  and  separate  fishery  has 
a  right  of  action  against  the  owner  of  a  lower 
fishery  for  building  structures  which  prevent 
the  passage  of  fish  up  the  stream.  Hamilton  v. 
Donegall,  3  Ridge  way,  267. 

When  fish  pass  up  or  down  streams  for  breed- 
ing purposes,  not  even  the  riparian  proprietor 
of  the  bed  of  the  stream  owns  the  fish  therein, 
or  has  the  legal  right  to  obstruct  their  passage 
up  or  down.  Parker  v.  People,  111  111.  588,  53 
Am.  Rep.  643. 

In  Murphy  v.  Ryan,  Ir.  Rep.  2  C.  L.  143,  16 
Week.  Rep.  678,  it  is  said  that  the  law  pre- 
cludes the  riparian  proprietors  from  preventing 
the  passage  of  fish  through  the  river. 

But  the  owner  of  a  weir  has  at  common  law 
so  right  of  action  against  one  who  merely 
erects  another  weir  In  such  a  position  as  to 
prevent  him  from  securing  as  many  fish  &a  he 
might  have  done.  Cheney  v.  Quptill,  2  Hannay 
(N.  B.)  379. 

Any  unlawful  interruption  of  the  passage  of 
fish  up  a  stream  to  an  upper  fishery  is  a  viola- 
tion of  the  common-law  rights  of  the  owner  of 
the  upper  fishery  entitling  him  to  an  action  at 
law,  and  it  Is  Immaterial  that  the  particular 
mode  of  Interrupting  the  passage  of  the  fish 
was  made  unlawful  by  an  act  of  Parliament 
which  provided  a  remedy  for  such  unlawful  in- 
terruption. Massy  v.  Cassidy,  Ir.  L.  R.  13  Eq. 
07. 

A  riparian  owner's  right  to  take  fish  from  the 
waters  by  or  on  his  land  Is  to  be  enjoyed  sub- 
ject to  the  rights  of  other  proprietors  above  and 
below  to  have  such  waters  remain  a  passageway 
for  the  fish,  and  of  the  state  to  regulate  the 
seasons  and  the  modes  in  which  they  may  be 
taken.  State  v.  Theriault,  70  Vt.  617,  43  L. 
B.  A.  290,  41  Atl.  1030. 

The  riparian  proprietor's  right  of  exclusive 
fishery  In  his  nonnavlgable  stream  must  be  so 
exercised  as  not  to  injure  others  in  the  enjoy- 
ment pf  a  similar  right  upon  their  lands  upon 
the  stream  above  and  below.  Griffith  v.  Hol- 
man,  23  Wash.  347,  54  L.  R.  A.  178,  63  Pac. 
239. 

A  grant  of  a  right  to  maintain  a  weir  across 
a  river  for  the  purposes  of  a  fishery  does  not  in- 
clude the  right  to  exclude  all  fish  from  passing 
above  the  weir  so  as  to  exempt  the  owner  from 
the  operation  of  a  legislative  resolution  requir- 
ing fishways  in  dams.  Stoughton  v.  Baker,  4 
Mass.  522,  3  Am.  Dec.  236. 

A  riparian  owner  on  a  private  stream  cannot, 
by  virtue  of  such  proprietorship,  obstruct  the 
passage  of  fish  up  the  stream  under  the  maxim, 
Sic  utere,  etc.  State  v.  Glen,  52  N.  C.  (7  Jones 
L.)    321. 

So  prescriptive  r!ght  to  maintain  a  fish  dam 
to  the  injury  of  an  upper  proprietor  can  be  es- 
tablished by  an  enjoyment  of  less  than  twenty 
years.  Weld  v.  Hornby,  7  East,  195,  3  Smith, 
244. 

A  private  individual  who  with  others  waa  en- 
gaged in  fishing  In  a  river  by  means  of  trap  or 
gill  nets  can  maintain  an  action  in  behalf  of 
himself  and  others  similarly  situated  to  enjoin 
the  construction  and  maintenance  of  a  per- 
manent fish  trap  in  such  river  creating  a  public 
nuisance  which  would  render  it  impossible  to 
drift  nets  through  the  channel  on  either  side  of 
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the  trap,  ns  such  individuals  suffer  special  in- 
'  jury  In  which  the  general  public  do  not  sliare, 
and  the  fact  that  others  would  suffer  in  the 
same  way  if  similarly  engaged  constitutes  no- 
bar  to  the  maintenance  of  the  action.  Morrls- 
V.  Graham,  16  Wash.  348,  47  Pac.  762. 

A  net  stretched  partially  across  a  river  by 
the  proprietor  of  a  lower  fishery  is  not  a  nui- 
sance to  the  upper  fishery,  where  a  space  of  10^ 
or  12  yards  Is  left  between  it  and  the  shore  of 
sufficient  depth  to  allow  fish  to  pass  up  th& 
river  without  obstruction.  Wilson  v.  Moy  Fish- 
ery Co.  Ir.  L.  R..19  Eq.  270. 

A  riparian  owner's  exclusive  right  to  fish  in 
the  water  upon  his  own  land  does  not  include 
the  right  to  destroy  the  fish  he  does  not  take. 
People  V.  Truckee  Lumber  Co.  116  Cal.  397,  99- 
L.  R.  A.  581,  48  Pac.  374. 

Where  injury  to  a  fishery  in  one  county  is- 
caused  by  an  obstruction  erected  in  the  stream 
of  another  county,  the  owners  of  the  fishery- 
may  bring  their  action  In  either  county.  Bar- 
den  V.  Crocker,  10  Pick.  883. 

The  owner  of  a  sole  and  separate  fishery  may- 
maintain  an  action  in  one  of  the  counties- 
through  which  his  fishery  extends  against  a 
lower  owner  who  obstructs  the  passage  of  fialk 
up  tl^e  stream.  Hamilton  v.  Donegall,  3  Ridge- 
way,  267,  824. 

WlUes,  J.,  raised  the  point  in  E2dgar  v.  Eng- 
lish Fisheries,  23  L.  T.  N.  S.  732,  which  he  was* 
Inclined  to  deny,  whether  one  having  a  several 
fishery  as  appurtenant  to  a  house  or  parcel  of 
land  could  use  it  for  taking  all  the  fish  in  the 
river,  for  purposes  of  barter  in  distant  parts. 

The  question  whether  or  not  the  erection  of 
a  weir  in  a  stream  is  a  public  nuisance  which 
would  prevent  the  acquisition  of  a  prescriptive 
right  to  maintain  it  has  been  much  debated. 

In  Weld  V.  Hornby,  7  East,  109,  3  Smith, 
244,  an  action  by  the  owner  of  a  fishery  against 
a  lower  proprietor  for  constructing  a  stone  weir 
80  as  to  prevent  the  passage  of  fish  up  the 
stream.  Lord  EUenborough,  Ch.  J.,  said  the 
erection  of  weirs  across  rivers  was  prohibited  in 
the  earliest  periods  of  our  law.  They  were  con- 
sidered as  public  nuisances.  The  words  of 
Magna  Charta,  chap.  23,  are  that  "all  weirs- 
from  henceforth  shall  be  utterly  pulled  down  on 
the  Thames  and  Medway,  and  through  all  Eng- 
land." And  this  was  followed  by  subsequent 
acts,  treating  them  as  public  nuisances,  forbid- 
ding the  erection  of  new  ones,  and  the  enhanc- 
ing, strengthening,  or  enlarging  of  those  whictk 
had  aforetime  existed. 

And  the  fish  commissioners  in  the  opinion 
rendered  in  the  case  of  Leconfield  v.  Lonsdale, 
L.  R.  5  C.  P.  663.  39  L.  J.  C.  P.  N.  S.  305,  23  L. 
T.  N.  S.  155,  18  Week.  Rep.  1165,  after  a  most 
thorough  examination  of  the  statutes,  hold  that 
such  erection  is  forbidden  by  Magna  Charta. 
Hut  the  court  does  not  agree  with  them,  and 
holds  that  the  provisions  of  Magna  Charta  and 
the  statutes  prohibiting  the  construction  of 
weirs  apply  only  to  tidal  rivers. 

So  that  a  coop  wler  which  entirely  prevents- 
fish  from  passing  it  Is  not  a  public  nuisance 
when  not  in  a  tidal  river.  Ibid.,  Affirmlng^ 
Rolle  V.  Whyte,  L.  R.  8  Q.  B.  286,  37  L.  J.  Q.  B. 
N.  S.  105,  17  L.  T.  N.  S.  560,  16  Week.  Rep. 
593,  8  Best  &  S.  116. 

How  far  the  passage  of  fish  may  be  interfered' 
with  by  the  erection  of  a  dam  is  a  question  not 
free  from  doubt.  In  most  states  provision  i» 
made  for  the  maintenance  of  fish  ways  through 
the  dams,  so  that  the  question  is  not  a  vital 
one.  See  note  to  People  v.  Truckee  Lumber- 
j  Co.  (Cal.)  39  L.  R.  A.  581. 

As  shown  by  the  commissioners  *n  Leconfield 
I  V.  Lonsdale,  L.  R.  6  C.  P.  668,  39  L.  J.  C.  P. 
;  N.  S.  305,  23  L.  T.  N.  S.  155,  18  Week.  Rep. 
i  1165,  there  Is  no  necessity  of  erecting  a  dam 
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without  a  fish  way,  and  therefore,  althoagb 
Vattel  stakes,  as  shown  above,  that  fishery 
rights  must  give  way'  to  mill  rights,  yet,  since 
both  can  exist  so  far  as  the  passage  of  fish 
Is  concerned,  it  would  seem  that  there  is  no 
right  to  prevent  it,  and  such  is  the  weight  of 
-authority. 

The  obstruction  of  the  public  right  of  fishery 
Is  a  nuisance  at  common  law,  and  extends  to  the 
construction  of  dams  without  .fish  ways  In  a 
stream  which  Is  the  outlet  of  a  large  inland 
lake.  State  v.  Franklin  Falls  Co.  40  N.  H. 
240,  6  Am.  Rep.  513. 

Judge  Green,  in  Crenshaw  y.  Slate  River  Co. 
6  Rand  (Va.)  245,  in  discussing  the  power  of 
the  legislature  to  yield  the  public  right  of  navi- 
.gation  to  individuals  for  the  sake  of  securing 
the  public  convenience  of  mills,  remarks  that 
they  could  not  Justly  sacrifice  to  this  object 
the  individual  rights  in  respect  to  the  natural 
run  of  fish,  and  therefore  have  properly  guarded 
4Lgain8t  such  obstruction  to  the  passage  of  fish 
by  imposing  it  as  a  condition  upon  the  leave  to 
build  a  dam  that  the  owner  should  give 
free  passage  to  them,  and  seem  always  to  have 
considered  it  as  a  condition  Implied,  even  when 
it  was  not  expressed.  Immediately  preceding 
this  he  says  that  the  right  of  fishing  in  fresh- 
water streams,  or  within  the  bounds  of  any 
patent,  is  not  public  and  common  to  all,  but 
-confined  to  the  riparian  owners ;  each  of  whom 
is  entitled  to  the  natural  run  of  fish  of  passage 
upward,  as  he  is  to  the  natural  fiow  of  water 
-downward. 

The  court,  in  Woolever  v.  Stewart,  86  Ohio 
St.  146,  88  Am.  Rep.  569,  while  declining  to  de- 
termine whether  there  is  an  implied  limitation 
^ipon  the  right  of  a  riparian  owner  on  non- 
navigable  streams  to  the  center  of  which  he 
■owns  to  construct  a  dam,  that  he  shall  keep 
•open  a  sufllcient  passageway  for  fish  to  the  wa- 
ters above,  says  that,  if  there  was  such  an  im- 
plied obligation,  it  was  for  the  benefit  of  the 
upper  owners  and  for  them  only,  which  right 
-could  be  lost  by  adverse  use  for  a  sufiiclent 
period  to  ripen  into  an  adverse  right. 

The  owner  of  a  riparian  fishery  cannot  sue 
in  tort  against  one  erecting  a  dam  within  tidal 
waters  under  legislative  authority  (whether  or 
not  he  could  at  common  law),  the  statute  hav- 
ing duly  safe-guarded  his  property  rights.  Bris- 
tol V.  Ousatonic  Water  Co.  42  Conn.  408. 

Where  a  dam  is  so  constructed  as  to  be  a  pub- 
lic nuisance  by  obstructing  the  migrations  of 
fish,  such  adverse  user,  when  known  to  have  or- 
iginated within  living  memory,  will  not  alone 
legitimate  its  maintenance.  State  v.  Franklin 
Fails  Co.  49  N.  H.  240,  6  Am.  Rep.  518. 

But  in  Dunn  v.  Stone,  4  N.  C.  (2  Car.  Law 
Repos.)  261,  it  is  held  that  the  owner  of  a 
fishery  csnnot  maintain  an  action  for  damage 
against  a  lower  riparian  .proprietor  for  con- 
structing a  milldam  the  effect  of  which  is  to 
obstruct  the  passage  of  fish  up  the  stream,  as 
such  use  of  the  stream  by  the  mill  owner  is  a 
proper  one. 

And  In  Shrunk  v.  Schuylkill  Nav.  Co.  14  Serg. 
•&  R.  71,  it  is  held  that  a  riparian  owner  cannot 
recover  for  damages  to  his  land  resulting  from 
the  erection  of  a  dam  whereby  the  ascent  of 
lish  from  the  sea  is  stopped,  as  he  had  no 
property  in  either  the  fish  or  the  river,  and  all 
-emoluments  from  such  a  fishery  are  pre- 
<rnrlous.  No  property  has  been  taken  from 
faim. 

The  assertion  that  no  property  Is  taken  by 
the  prevention  of  the  passage  of  fish  up  the 
atream  is  against  the  whole  weight  of  author- 
ity from  46  Ass.  806,  to  the  present  time.  The 
action  given  for  the  Interference  with  the  pass- 
•flge  of  fish  is  founded  on  a  property  right;  so 
much  so  that  the  right  to  have  fish  pass  up  a 
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stream  may  be  taken  by  eminent  domain  for 
the  purpose  of  establishing  a  dam  for  manufac- 
turing purposes.  Com.  v.  Essex  Co.  18  Gray, 
289. 

Property  rights  of  a  riparian  owner  in  a  fish- 
ery in  navigable  waters  under  a  license  from  the 
state  must  be  compensated  for  so  far  as  dis- 
turbed by  a  corporation  taking  the  land  under 
powers  of  eminent  domain,  as  the  license  Is  not 
revoked  Ipso  facto  by  the  granting  of  the  fran- 
chise. Alexandria  &  F.  R.  Co.  v.  Faunce,  31 
Gratt.   761. 

The  only  authorities  upholding  the  assertion 
of  the  Pennsylvania  court  are  those  which  have 
involved  a  mere  regulation.  It  has  been  held 
that  a  lew  regulating  the  use  of  a  "private" 
property  In  a  fishery  In  tidal  waters  Is  not  a 
"taking,"  nor  does  It  Impair  the  obligation  of 
contracts.     Com.  v.  Bailey.  18  Allen,  542. 

So,  a  state  does  not  take  private  property  for 
public  use  by  forbidding  a  landowner  to  take 
fish  from  a  body  of  water  partly  upon  his  land 
by  certain  designated  means  of  destruction. 
State  V.  Blount,  85  Mo.  543. 

So,  a  statute  for  the  preservation  and  protec- 
tion of  fish  deprives  no  one  of  property,  as  they 
are  not  private  property  till  caught.  Peters  v. 
State,  96  Tenn.  682,  33  L.  R.  A.  114,  36  S.  W. 
399.     See  also  infra,  XI. 

EaeroUe  of  jmbUo  right, 

A  fishery  in  a  public  water  must  be  so  used 
as  not  to  injure  other  persons.  Woolrych,  Wa- 
ters, p.  165. 

A  public  right  of  fishery  can  be  exercised  only 
by  such  ordinary  methods  as  will  not  interfere 
with  private  rights  of  the  riparian  proprietor, 
and  will  not  include  the  use  of  the  shore  as  a 
place  to  fasten  weirs.  Matthews  v.  Treat,  75 
Me.  594. 

The  public  right  of  fishery  does  not  include 
the  right  to  stand  on  the  soil  or  rocks  belonging 
to  a  riparian  proprietor,  although  one  may  pass 
and  fish  over  such  place  when  covered  with 
water.     Com.  v.  Shaw,  14  Serg.  &  R.  9. 

There  is  no  common-law  right  in  the  public 
to  use  the  beach  above  high-water  mark  for  pur- 
poses of  fishing  when  the  beach  (to  high-water 
mark)  has  been  conveyed  by  the  Crown  to  a 
subject.    Parker  v,  Elliott,  1  U.  C.  C.  P.  470. 

A  public  right  of  fishery  does  not  include  the 
right  to  place  weirs  or  other  permanent  erec- 
tions upon  another's  land,  or  to  fasten  them  by 
grappllngs  to  the  shore.  That  Is  an  advantage 
peculiar  to  the  owner  of  the  shore,  and  of  which 
he  may  avail  himself  if  without  any  unreason- 
able exercise  or  unreasonable  Interference  with 
the  rights  of  others.  Duncan  v.  Sylvester,  24 
Me.  482,  41  Am.  Dec.  400. 

Where  the  user  consisted  in  taking  fish  on  a 
certain  beach  by  drawing  in  a  seine  by  hand  it 
will  not  authorize  the  erection  of  a  capstan  and 
reel  on  such  beach.  Hart  v.  Chalker,  5  Conn. 
311. 

A  landowner  may,  after  notice  to  one  who  has 
placed  a  seine  reel  on  his  land  to  remove  it» 
cut  it  down  and  shove  it  into  the  water,  al- 
though the  result  is  that  It  fioats  away  and  is 
lost.  Almy  v.  Grinnell,  32  Met.  58,  45  Am. 
Dec.  238. 

The  public  convenience  of  drawing  nets  from 
a  public  fishery  over  the  adjoining  lands  of  a 
private  owner  will  not  give  a  right  to  do  so. 
Brink  v.  RIchtmyer,  14  Johns.  255 ;  Sloan  v. 
BiemiUer,  84  Ohio  St.  492. 

But  while  a  riparian  proprietor  has  the  ex- 
clusive right  of  drawing  a  seine  onto  bis  shore, 
he  cannot  exclude  the  public  from  fishing  in  the 
navigable  waters  in  front  of  his  shore.  Skinner 
V.  Hettrick,  73  N.  C.  53. 

In  a  grant  of  fiats  with  the  fishery  rlghta 
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thereon,  a  reservation  to  the  public  of  the  lib- 
erty of  fishing  and  drying  the  nets  and  fish  on 
the  shore  will  not  be  held  to  be  restricted  to 
the  taking  of  such  fish  as  may  be  and  are  usual- 
ly dried  on  the  shore.  Moulton  ▼.  Libbey,  37 
He.  472,  59  Am.  Dec.  67. 

*  The  owner  of  an  exclusive  fishing  privilege  on 
flats  cannot  recover  for  damages  sustained  lie- 
cause  of  another's  weir  erected  below  low-water 
line.     Matthews  v.  Tr^at,  75  Me.  594. 

Individual  use  of  public  right. 

Every  indivlduaJ  has  a  right  to  enjoy  the 
public  right.  But,  since  no  two  individuals 
can  enjoy  precisely  the  same  right  at  the  same 
time,  some  rule  must  be  observed  as  to  the  order 
of  time  in  which  the  rights  shall  be  exercised. 
In  some  instances  this  is  regulated  by  custom. 

No  person  can  acquire  a  right  of  fishing  in  & 
public  fishery  8ui>erior  to  any  other,  unless  he 
has  gone  into  the  common  waters,  and  set  up 
and  established  his  pounds  and  stakes,  and  taken 
possession  of  the  line  which  those  pounds  and 
stakes  included,  with  which  a  stranger  cannot 
directly  interfere.  Dwelle  v.  Wilson,  14  Ohio 
C.  C.  651.  The  court  was  of  opinion  that  no 
damages  could  be  recovered  in  case  such 
stranger  established  his  lines  clear  around  that 
first  established,  and  thereby  impaired  its  use- 
fulness. 

The  use  of  the  waters  of  the  navigable  rivers 
for  fishing  purposes  Is  public  to  all  the  people 
of  the  state,  so  that  in  case  one  has  cleared  a 
fishing  place  In  the  bed,  he  Is  entitled  to  pro- 
tection In  Its  enjoyment  so  long  as  he  con- 
tinues in  possession  and  occupation.  Pitkin  v. 
Olmstead,  1  Root,  217. 

Where  one  by  labor  and  expense  makes  a 
fishing  place  In  navigable  waters,  without  ob- 
structing and  infringing  on  previous  existing 
rights,  he  should  be  protected  in  its  enjoyment. 
Lay  V.  King,  5  Day,  72. 

A  custom  on  the  part  of  inhabitants  on  the 
shores  of  a  navigable  river  that  any  one  of 
them  who  clears  a  place  for  seine  fishing  shall 
hold  it  against  everybody  during  the  fishing 
season.  Is  void  for  uncertainty  and  unreasona- 
bleness.    Freary  v.  Cooke,  14  Mass.  488. 

A  common  understanding  among  fishermen  to 
refrain  from  interference  with  one's  use  of  a 
fishery  established  by  clearing  out  the  shores 
for  the  more  convenient  use  of  seines  by  the 
owner  of  the  shore  cannot  impair  the  rights  of 
the  public  in  all  navigable  waters,  although  not 
exercised  by  upland  owners  because  shut  off 
from  convenient  access  to  the  shore  by  distance. 
Collins  V.  Benbury,  27  N.  C.  (5  Ired.  L.)  118, 
43  Am.  Dec.  165. 

And  it  has  been  held  that  the  owner  of  ri- 
parian land  can  acquire  no  right  to  an  exclu- 
sive flsheiy  in  adjoining  navigable  waters  by 
merely  cleaning  out  the  bottom  for  the  more 
speedy  and  secure  fishing  by  a  seine  to  be  hauled 
up  on  his  own  beach.  Ibid.;  Fagan  v.  Armi- 
Rtead.  33  N.  C.  (11  Ired.  L.)  438. 

Clearing  out  a  fishing  place  in  a  river  does 
not  give  an  exclusive  right  of  fishery  there  if  the 
one  doing  so  does  not  own  the  shore.  West- 
fall  V.  VanAuker;  12  Johns.  425. 

Under  the  Massachusetts  ordinances  of  1641 
and  1647,  a  riparian  proprietor  may  plant 
stakes  In  his  fiats  for  his  own  convenience  in 
fishery,  although  the  use  of  the  public  fishery 
in  a  particular  manner  is  thereby  interfered 
with,  as  the  public  right  of  free  fishing  is  sub- 
ordinate to  the  right  of  property  in  the  soil  be- 
longing to  an  undlvidual.  Locke  v.  Motley,  2 
Gray,  265. 

The  owner  of  soil  between  high  and  low  water 
mark  has  the  exclusive  right  to  catch  fish  there- 
on  by  means  of  fixtures  attached  to  the  soil. 
Matthews  v.  Treat,   76  Me.  594. 
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Fishing  with- stake  nets  on  the  seacoast,  near 
the  mouth  of  a  river,  is  npt  prohibited  either  by 
statute  or  the  common  law  of  Scotland.  Kin- 
tore  V.  Forbes,  4  Bllgh  N.  R.  485. 
*  Stakes  driven  for  the  purpose  of  trap-net 
fishing  in  deep  water  cannot  be  wantonly  re- 
moved by  the  owner  of  a  neighboring  Island  sit- 
uated  more  than  a  mile  from  shore,  within 
which  distance  the  riparian  owner's  right  is  pre- 
served by  statute,  where  the  stakes  did  not  hin- 
der navigation,  and  the  owner  does  not  suffer 
special  damage  on  account  of  them.  Lincoln  v. 
Davis,  53  Mich.  375,  51  Am.  Rep.  116,  19  N.  W. 
103. 

Under  a  statute  providing  that  when  any  per- 
son shall  have  been  at  the  expense  of  clearing- 
a  fishing  place  in  a  river,  and  has  used  the  right 
to  take  fish  there  in  the  season  thereof,  he  shall 
have  the  right  of  enjoyment  of  the  fishing  place^ 
the  right  cannot  be  assigned  to  another  person. 
Munson  v.  Baldwin,  7  Conn.  168. 

A  flat  within  a  river,  cove,  or  harbor  is  tc 
place  covered  with  water  too  shallow  for  navi- 
gation with  vessels  ordinarily  used  for  com- 
mercial purposes  within  the  meaning  of  a  stat- 
ute securing  to  any  persons  who  shall  first  make- 
a  weir  for  catching  fish  in  any  fiat  within  a 
river,  cove,  or  harbor  the  uninterrupted  enjoy- 
ment of  it.  Stannard  v.  Hubbard,  34  Conn. 
370. 

A  fishing  trap  which  Interferes  with  the  com- 
mon right  of  fishery  as  regulated  by  the  law» 
is  a  public  nuisance,  and  a  private  nuisance  to 
one  whose  lawful  location  Is  injured  and  dam- 
aged thereby.  Cherry  Point  Fish  Co.  v.  Nelson, 
25  Wash.  558.  66  Pac.  55. 

But  where  immemorial  custom  and  legislative^ 
regulation  recognise  the  erection  of  fish  trap» 
in  navigable  waters  as  a  reasonable  use.  so  long- 
as  they  do  not  obstruct  navigation,  they  are  not 
indictable  as  a  public  nuisance.  Boatwright  v> 
Bookman,  Rice  L.  447. 

Conflict  beticccn  private  rights. 

The  grantee  of  a  riparian  owner's  several 
fishery  has  the  right  to  use  the  adjoining  shore 
above  low- water  mark  only  so  far  as  necessary 
and  as  it  has  been  used  in  the  fishery ;  and  the 
grantor  may  make'  any  use  thereof  which  does 
not  injure  or  impede  the  use  of  the  fishery. 
Hart  V.  Hill,  1  Whart.  124. 

A  right  to  take  fish  is  a  profit  d  prendre  it^ 
alieno  nolo.  It  requires  for  its  use  and  enjoy- 
ment exclusive  occupancy  during  the  period  of 
fishing.  It  implies  the  right  to  fix  stakes  as 
capstans  for  the  purpose  of  drawing  the  seine 
and  the  occupancy  of  the  bank  at  high  tide  as 
well  as  the  space  between  high  and  low  water 
mark  as  far  as  may  be  necessary  and  usual. 
The  grantee  in  the  nature  of  things  must  have 
exclusive  possession  for  the  time  he  is  fishing 
and  for  that  purpose ;  the  grantor  for  ait  other 
times  and  for  all  other  purposes.  Tlnlcum 
Fishing  Co.  V.  Carter,  61  Pa.  21,  100  Am.  Dec. 
597. 

The  grant  to  the  copy  holder  of  the  fee  to 
his  riparian  lands  with  the  appurtenant  fish- 
ery extinguishes  the  right  of  the  lord  of  the 
manor  to  exercise  and  grant  the  privilege  of 
the  said  fishery,  and  In  the  enjoyment  thereof 
to  go  along  the  bank  of  said  stream.  Tilbury 
V.  Sllva,  L.  R.  46  Ch.  Div.  98.  63  L.  T.  N.  S. 
141. 

When  the  owner  of  manor  and  fishery  grants 
the  former  without  an  express  reservation  of 
the  right  of  drawing  his  nets  on  the  shore,  the 
notorious,  continued  exercise  of  that  privilege 
for  more  than  twenty  yeara  will  raise  a  pre- 
sumption of  such  reservation  grant.  Gray  v. 
Bond.  2  Brod.  &  B.  667,  5  J.  B.  Moora,  527. 

The  grant  of  a  salmon  fishery  in  Maine  wa- 
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ters  refers  to  the  privilege  of  making  grappling! 
for  the  weir  or  the  permanent  structures  fast 
to  the  shore.  Duncan  v.  Sylvester,  24  Me. 
482,  41  Am.  Dec.  400. 

Salmon  fishings  being  inter  regalia  of  the 
Crown  (Scottish),  a  prior  grant  of  the  shore 
does  not  preclude  a  grant  of  the  said  fishery  in 
favor  of  one  having  no  interest  in  any  adjoin- 
ing shore ;  and  such  subsequent  grantee  may 
draw  his  nets  on  the  banks  of  the  prior 
grantee's  grounds  without  his  consent,  that  be- 
ing a  pertinent  right  to  the  fishery.  Qammell 
v.  Wood  ft  Forest  Comrs.  3  Macq.  H.  L.  Cas. 
419. 

Whales. 

The  effect  of  custom  is  well  illustrated  in  the 
whale  fishery. 

A  usage  that  whales  shot  in  Massachusetts 
bay  with  bomb  lances,  and  which  when  killed 
•ink  to  the  bottom  and  fioat  in  from  one  to  three 
days  thereafter,  l>elong  to  the  person  killing 
them.  Is  reasonable  and  valid,  and  entitles  such 
person  to  recover  the  value  of  a  whale  so  killed 
by  him  and  appropriated  by  another.  Qhen  v. 
Rich,  S  Fed.  159. 

The  captors  of  a  whale  who  anchor  the  body 
and  attach  to  it  a  paddle  and  sail  in  token  of 
ownership  may  maintain  a  libel  for  conversion 
against  the  owners  of  a  vessel  which  found  the 
whale  adrift  with  the  cable  and  anchor  at- 
tached, and  appropriated  it.  Bartlett  v.  Budd, 
1  Low.  Dec.  223.  Fed.  Cas.  No.  1,075. 

A  whale  killed  and  left  anchored  with  marks 
of  appropriation  is  the  property  of  the  captors, 
and  their  right  is  not  lost,  although  it  may  have 
dragged  the  anchor.  Taber  v.  Jenny,  1  Sprague, 
815,  Fed.  Cas.  No.  13,720. 

A  usage  that  a  whale  belongs  to  the  vessel 
whose  iron  first  remained  in  It,  provided  claim 
is  made  before  any  crew  has  taken  possession  of 
and  cut  in  the  animal,  will  be  upheld  in  favor 
of  a  vessel  which  made  fast  to  a  whale,  which 
escaped  dragging  the  iron  and  line  and  was  cap- 
tured by  the  crew  of  another  vessel,  who  did  not 
know  of  the  first  attack  and  pursuit,  but  yielded 
the  whale  in  conformity  to  such  usage  to  the 
first  pursuers  who  came  up  before  cutting  in. 
Swift  V.  Glfford,  2  Low.  Dec.  110,  Fed.  Cas.  No. 
.13,696. 

By  custom  a  whale  belongs  to  the  ship  whose 
crew  places  the  first  Iron  in  it.  Bourne  v.  Ash- 
ley, Fed.  Cas.  No.  1,60S. 

In  Littledale  v.  Scaith,  1  Taunt.  243,  note,  an 
action  of  trover  for  a  whale,  the  counsel  on 
both  sides  agreed  the  law  to  be,  both  by  the  cus- 
tom of  Greenland  and  as  settled  by  former  de- 
terminations at  Guildhall,  as  follows:  While 
the  harpoon  remains  in  the  fish,  and  the  line 
continues  attached  to  it,  and  also  continues  in 
the  power  or  management  of  the  striker,  the 
whale  is  a  fast  fish;  and  though  during  that 
time  struck  by  a  harpooner  of  another  ship,  and 
though  she  afterwards  breaks  from  the  first  har- 
poon, but  continues  fast  to  the  second,  the  sec- 
ond harpoon  is  called  a  friendly  harpoon,  and 
the  fish  is  the  property  of  the  first  striker.  But 
if  the  first  harpoon  is  not  in  the  power  of  the  i 
striker  the  fish  Is  a  loose  fish,  and  will  become 
the  property  of  any  other  person  who  strikes 
and  obtains  it.  Approved  in  Fennings  v.  Gren- 
ville,  I  Taunt.  241. 

In  Hogarth  v.  Jackson,  Moody  &  M.  58,  2 
Car.  &  P.  595,  the  plaintiff  gave  evidence  of  the 
custom  of  the  Greenland  fishery  varying  from 
that  stated  in  Littledale  v.  Scaith,  1  Taunt  243, 
note,  and  contended  that  the  custom  was  that 
the  whale  continued  the  property  of  the  first 
striker,  not  merely  while  the  harpoon  continued 
in  the  fish,  and  the  line  attached  to  it,  but  al- 
though it  came  out  of  the  fish,  or  had  been  de- 
tached from  the  line,  if  the  fish  were  entangled 
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in  the  line,  and  the  line  continued  in  the  power 
or  management  of  the  striker.  This  custom  was 
to  a  certain  extent  proved  in  evidence  and  ad> 
mitted  on  the  part  of  the  defendants. 

In  Skinner  v.  Chapman,  Moody  &  M.  58,  note, 
tried  at  York  at  the  Lent  assizes  1827,  which 
was  an  action  of  trover  for  a  whale,  it  appeared 
that  while  the  fish  was  unquestionably  fast  the 
boat  of  the  defendants  came  and  the  crew  struck 
the  fish  with  a  lance,  then  afterwards  struck  it 
with  a  harpoon,  and  finally  secured  it.  The 
blow  with  the  lance  was  of  no  service  towards 
securing  the  fish,  but  made  it  struggle  violent- 
ly, and  in  ihe  struggle  the  harpoon  of  the  plain- 
tlfl!s  was  disengaged,  but  it  did  not  clearly  ap- 
pear whether  this  took  place  before  or  after 
the  harpoon  was  struck  by  the  crew  of  the  de- 
fendants. Bayley,  J.,  left  it  to  the  Jury  to  say 
whether  the  harpoon  of  the  plaintiffs  was  fast 
when  the  harpoon  of  the  defendants  was  struck  : 
and.  if  they  thought  it  was  not,  whether  the 
plaintiffs  could  have  secured  the  fish  if  the 
lance  of  the  defendants  had  not  been  struck : 
saying  that  he  was  clearly  of  opinion  that  when 
one  party  has  struck  an  animal.  If  another 
comes  unsolicited,  does  an  act  which  prevents 
the  first  striker  from  killing  it,  and  then  kills 
it  himself,  he  does  so,  not  for  his  own  benefit, 
but  for  that  of  the  first  striker. 
.  In  a -later  case  it  is  said:  "There  has  pre- 
vailed in  the  northern  whale  fishery  for  a  con- 
siderable period  of  time — probably  ever  since 
the  time  when  these  fisheries  came  into  the  pos- 
session of  this  country — the  rule  that  the  person 
who  first  harpoons  a  fish  and  retains  his  hold 
of  that  fish  until  it  is  finally  captured  is  to  be 
regarded  as  the  proprietor  of  the  fish,  although 
the  actual  capture  and  killing  of  the  whale  may 
be  accomplished  by  the  assistance  of  other  per- 
sons." This  is  technically  known  as  the  "fast 
and  loose"  rule,  prima  facie  applicable  in  all 
that  fishery,  and  was  held  to  apply  to  a  case 
where  the  harpooner  fastened  an  inflated  seal- 
skin as  a  "dra^"  to  the  line  when  the  whale  had 
sunk  so  deep  as  to  involve  cither  the  cutting 
of  the  line  or  the  sinking  of  the  boat,  the  whale 
being  held  to  be  still  in  his  possession.  Aber- 
deen Arctic  Co.  V.  Sutter,  4  Macq.  H.  L.  Cas. 
355,  6  L.  T.  X.  S.  229,  10  Week.  Rep.  516. 

Interference  with  captured  fUh. 

State  v.  Shaw  has  carried  the  doctrine 
with  reference  to  captured  fish  a  little  further 
than  it  has  before  been  carried.  In  it  the  fish 
had  not  been  secured  beyond  a  possibility  of 
escape,  which  point  has  been  emphasized  in 
most  of  the  other  cases.  But  in  it  also  was  an 
element  which  does  not  appear  in  the  other 
cases.  That  element  consisted  in  the  fact  that 
a  private  net  or  trap  which  already  contained 
the  fish  was  made  use  of  by  defendants  to  se- 
cure them.  So  far  as  defendants  were  con- 
cerned, therefore,  the  means  of  escape  were  in 
fact  cut  off,  and  defendants  were  Justly  held 
liable  for  taking  the  fish  from  the  trap. 

Fish  are  feree  natura  before  being  caught, 
but  if  found  in  a  weir  constructed  for  no  other 
purpose  than  to  catch  those  named  in  a  grant, 
they  will  be  the  taker's  property,  even  though 
not  Included  among  the  fish  named.  Treat  v. 
Parsons,   84   Me.  520,  24  Atl.  046. 

There  Is,  however,  no  liability  for  merely  dis- 
turbing a  person  in  the  exercise  of  his  right 
to  take  fish  from  the  open  water. 

A  riparian  proprietor  has  an  exclusive  right 
to  stand  upon  his  own  soil  and  cast  his  lines 
or  nets  into  the  river;  but  he  has  no  right  in 
the  fish  until  he  captures  them,  and  has  no 
cause  of  action  against  one  who  frightens  them 
away.  Slingerland  v.  International  Contracting 
Co.  43  App.  Div.  215,  60  N.  Y.  Supp.  12. 

In  Stevens  v.  Jeacocke,  11  Q.  B.  731,  17  L 
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J.  Q.  B.  N.  S.  163,  12  Jur.  477,  the  court  said : 
"In  an  ordinary  caae  of  flahinfir  at  sea,  we  are 
not  aware  of  any  [common  law]  action  by  one 
fisherman  against  another  for  anticipating  him 
In  the  capture  of  fish  which  had  not  been  ap- 
propriated," and  where  the  subject  has  been 
regulated  by  statute,  which  imposes  penalty  for 
infringement,  the  penalty  is  confined  to  that. 

Plaintiff  was  not  in  possession  of  a  shoal  of 
fish  so  as  to  entitle  him  to  maintain  trespass 
against  another  for  taking  them,  where  at  the 
time  of  the  taking  he  had  cast  a  seine  nearly 
around  them,  but  had  left  a  small  space  which 
the  seine  did  not  fill  up,  although  he  placed  his 
fishermen  around  the  opening  and  splashed  and 
disturbed  the  water  so  that  the  fish  could  not 
escape,  and  through  which  opening  the  defend- 
ant's boats  were  rowed,  they  casting  another 
seine  and  taking  the  fish.  Young  t.  Hichens, 
Davison  &  M.  692,  6  Q.  B.  606. 

In  a  common  fishery  there  can  be  no  property 
In  the  fish  before  they  are  caught.  Yard  t. 
Carman,  3  N.  J.  L..  037. 

The  fish  swimming  in  the  water  above  as 
well  as  below  low-water  mark  are  the  property 
of  the  first  taker  whether  he  has  or  has  not  an 
Interest  in  the  soil  under  the  water  where  they 
are  taken.  This  right,  vesting  in  the  public, 
can  be  conveyed  only  by  the  public  or  the  sov- 
•ereign  power  which  represents  the  public,  and 
can  be  exercised  only  by  such  ordinary  methods 
•as  will  not  interfere  with  private  rights. 
Matthews  v.  Treat,  75  Me.  504. 

The  holder  of  the  title  in  fee  of  the  land 
under  the  waters  of  a  lake  does  not  own  the 
fish  therein  until  they  are  taken  and  within 
his  power,  where  they  are  able  to  pass  out  of 
the  lake  by  both  its  Inlet  and  outlet.  People 
V.  Doxtater,  75  Hun,  472,  27  N.  Y.  Supp.  481. 

The  construction  of  a  wire  fence  across  the 
mouth  of  a  cove  does  not  give  one  such  a  pos- 
session of  fish  caught  and  placed  In  the  water 
therein  that  he  can  retain  title  to  them  after 
they  are  thus  restored  to  their  natural  elements. 
Sollers  V.  Sollers,  77  Md.  148,  20  L.  R.  A.  94, 
26  Atl.  188. 

In  several  fishery. 

Even  in  a  several  or  private  fishery  which 
Is  connected  with  other  water,  it  would  seem 
that  there  was  no  title  to  the  fish,  and  that 
the  remedy  for  illegal  fishing  was  trespass,  and 
not  trover  or  other  possessory  action  for  the 
fish. 

The  occupant  of  a  fishery  has  no  property 
right  to  the  fish  therein  until  reduced  to  pos- 
session.    Bracton,  De  Leglbus,  Lib.  II.,  F.  0. 

The  owner  of  the  land  covered  by  and  sur- 
rounding a  pond  or  small  lake  has  the  exclusive 
right  of  taking  fish  therefrom,  but  his  title  to 
the  fish  is  no  different  or  greater  because  such 
pond  has  no  regular  outlet  but  connects  with  a 
stream  only  during  periods  of  high  water,  at 
which  times  the  fish  are  at  liberty  to  pass 
from  or  into  such  pond  from  the  stream,  but 
his  title  is  the  same  as  if  the  pond  or  lake  was 
a  bayou  having  uninterrupted  connection  with 
the  stream.  People  v.  Bridges,  142  111.  30 
16  L.  R.  A.  684,  31  N.  E.  115. 

Although  In  Smith  v.  Kemp,  2  Salk.  637, 
Holt,  322,  it  is  held  that  the  owner  of  a  free 
fishery  hath  a  property  in  the  fish,  and  may 
bring  a  possessory  action  for  them  without 
making  any  title. 

Under  statutory  provisions  for  fish  culture 
ponds  are  frequently  constructed  and  stocked 
with  fish  which  are  prevented  from  escaping 
by  netting  across  the  outlet  and  inlet.  As  long 
as  the  fish  are  in  such  ponds  the  title  is  in  the 
owner  of  the  pond. 

The  public  does  not  acquire  a  license  to  fish 
in  private  waters  or  unnavigable  streams  on 
60  L.  R.  A. 


private  land  through  the  stocking  of  such 
streams  by  a  fish  commissioner  with  trout 
raised  at  the  expense  of  the  state.  Beach  v. 
Morgan,  67  N.  H.  529,  41  Atl.  349:  Albright 
V.  Cortright,  64  N.  J.  L.  330,  48  L.  B.  A.  616, 
45  Atl.  634. 

One  may  construct  a  fishpond  without  a  priv- 
ilege.    Anonymous,  6  Mod.  183. 

Stocking  a  great  pond  with  a  new  species 
of  fish,  and  closing  the  outlet  with  a  wire 
screen  establish  an  occupation  of  a  pond  for 
the  purpose  of  artificially  cultivating  and  main- 
taining fish.  Com.  V.  Weatherhead,  110  Mass. 
175. 

The  absolute  ownership  created  by  a  statute 
to  encourage  the  cultivation  of  useful  fishes 
necessarily  exists  only  where  and  so  long  ns 
the  propagator  or  cultivator  keeps  them  with- 
in waters  over  which  he  has  absolute  control. 
Com.  V.  Perley,  130  Mass.  460. 

In  Moyle  v.  Mayle,  Owen,  66,  an  action 
against  a  lessee  for  waste,  the  court  expressed 
the  opinion  that  the  breaking  of  a  weir  or  the 
bank  of  a  fish  pond,  so  that  the  water  and  fish 
ran  out,  is  waste. 

A  statute  for  the  protection  of  fish  in  a  pri- 
vate stream,  spring,  or  pond  can  refer  only  to 
such  waters  as  are  so  far  private  property  as 
to  confine  the  fish  with  which  it  Is  stocked  to 
waters  on  land  belonging  to  the  person  estab- 
lishing the  fishery.  Reynolds  v.  Com.  93  Pa. 
458 ;  Benscoter  v.  Long,  157  Pa.  208,  27  Atl. 
674. 

The  act  of  1871  gives  the  proprietor  of  an 
unnavigable  tidal  stream  where  it  emptied 
into  salt  water,  who  encloses  it  for  the  pur- 
pose of  cultivating  fishes,  control  of  the  stream 
within  his  own  premises  and  around  the  mouth 
of  the  stream.  Eastham  v.  Anderson,  110  Mass. 
526. 

The  lessee  of  a  great  pond  has  an  exclusive 
fishery  therein  as  provided  by  statute  when  the 
pond  Is  "occupied"  effectively,  although  not  In 
the  manner  or  by  the  appliances  expected  by 
the  legislature.  Com.  v.  Weatherhead,  110 
Mass.  175. 

A  notice  adjacent  to  a  private  pond  or  stream 
forbidding  trespassers  of  every  kind  In  the 
waters  and  upon  the  shores  of  said  pond  or 
stream  Is  not  sufficient  to  give  notice  that  the 
waters  are  private  and  used  for  the  prc^agation 
of  fish,  and  which  will  bring  him  within  a 
statute  punishing  a  trespasser  in  such  private 
preserves.  Com.  ew  rel.  Gienburn  Fish  &  Game 
Protective  Asso.  v.  Singer,  3  Lack.  Legal  News, 
230. 

VII.  RighU  in  lakes  and  ponds. 

In  puhlio  lakes. 

Since  the  right  to  fish  follows  the  title  to  the 
soil,  there  is  no  public  fishery  in  inland  lakes 
where  the  title  is  not  in  the  public. 

The  Crown  has  no  de  jure  right  to  soil  or 
fisheries  in  an  inland  lake  like  Lough  Neagh 
in  Ireland  ("the  longest  inland  lake  in  the 
United  Kingdom  and  one  of  the  largest  In 
Europe"),  and  can  grant  no  several  fishery 
therein  unless  its  right  to  the  soil  or  fisheries 
Is  established.  Bristow  v.  Cormican,  L.  B.  3 
App.  Cas.  641. 

The  soil  of  an  inland  sea,  together  with  the 
water  and  right  of  fishing  therein,  may  be 
specially  appropriated  to  an  individual  whether 
or  not  he  has  land  adjacent  thereto.  Johns- 
ton V.  Bloomfield,  Ir.  Rep.  8  C.  L.  68. 

The  public  has  not,  as  of  common  right,  a 
fishery  in  large  Inland  lakes  in  which  the  tide 
does  not  flow  or  refiow,  although  they  are  pub- 
lic navigable  waters.    Ihid. 

The  public  has  no  right  of  fishery  In   the 
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waters  of  an  Inland,  nontldal  lake.  Pery  y. 
Thornton,  Ir.  L.  R.  23  Eq.  402. 

Riparian  owners  haye  a  right  of  fishery  in 
the  waters  of  a  nontidal,  Inland  lake.  IMd. 
This  lake  was  8  miles  long  and  1  to  4  miles 
wide. 

But  where  the  public  has  title  to  the  bed 
ot  the  lake,  it  also  has  the  right  of  fishery. 

Any  citizen  of  the  state  has  a  lawful  right, 
in  common  with  all  other  citizens,  to  fish  in 
the  waters  of  Lake  Michigan.  Such  waters 
are  a  common  fishery,  and  the  right  is  com- 
mon to  the  whole  public.  Kuehn  t.  Milwaukee, 
83  Wis.  583,  18  L.  R.  A.  658,  53  N.  W.  912. 

In  Dwelle  v.  Wilson,  14  Ohio  C.  C.  551,  it 
Is  said  that  the  right  of  fishing  in  Lake  Erie 
is  public  and  common  to  all,  in  wliich  no  man 
can  acquire  a  right  superior  to  another,  except 
that  bounds  and  stakes  once  set  in  such  com- 
mon water  cannot  be  interfered  with  by  an- 
other. 

And  in  Sloan  y.  Blemllier,  34  Ohio  St.  402, 
8  Rep.  566,  it  is  decided  that  riparian  owners 
•do  not  own  the  soil  or  control  the  fisheries 
to  the  center  of  Lake  Erie  or  Sandusky  bay, 
^ut  that  the  right  of  fishery  is  a  public  one  as 
much  as  if  those  waters  were  subject  to  the 
«bb  and  flow  of  tide.  The  court  said  that  it 
Js  obylously  just  that  the  fishery  in  such 
waters  as  Lake  Erie  and  its  bays  should  be  as 
free  and  common  as  upon  tide  waters,  and  alike 
subject  to  control  by  public  authority.  The 
reason  for  regarding  the  right  as  public  is  as 
.great  there  as  io  the  seas,  and  we  haye  no  hes- 
itation in  saying  that  the  right  of  fishing  in 
these  waters  is  as  open  to  the  public  as  if  they 
were  subject  to  the  ebb  and  fiow  of  the  tide. 

And  that  case  was  followed  and  approyed  in 
Bodi  V.  Winous  Point  Shooting  Club,  57  Ohio 
St.  226,  48  N.  E.  944. 

It  is  common  law  in  Maine  that  the  fish  in 
great  ponds  may  lawfully  be  taken  by  anyone 
who  can  and  does  obtain  access  to  the  pond  in 
the  manner  recognized  as  lawful  in  the  colonial 
ordinance  of  1641,  such  "great  ponds"  being 
natural  ponds  exceeding  10  acres  in  extent,  and 
which  haye  not  been  deyoted  by  the  proprietor 
to  the  artificial  cultiyation  or  maintenance  of 
useful  fishes  as  proyided  by  statute.  Barrows 
y.  McDermott.  73  Me.  441. 

Fishing  is  lawful  and  free  upon  eyery  great 
pond  to  all  persons  who  own  land  adjoining  it, 
or  can  obtain  access  thereto  without  trespass, 
80  far  as  they  do  not  interfere  with  the  rea- 
sonable use  of  the  ponds  by  others,  or  with  the 
public  right,  unless  in  cases  where  the  legisla- 
ture haye  otherwise  directed.  West  Roxbury 
y.  Stoddard,  7  Allen,  158. 

An  owner  of  a  goyernmental  grant  of  land 
surrounding  a  large  pond  cannot  obtain  an  in- 
junction to  restrain  an  indiyldual  from  fishing 
therein.  Percy  Summer  Club  v.  Welch,  66  N. 
H.  180.  2.S  Atl.  22. 

No  notice  to  the  city  or  town  within  which 
the  pond  lies  of  an  intention  to  lease  the  pond, 
lying  wholly  within  said  township,  need  be  gly- 
en  where  the  application  Is  made  by  the  town 
and  the  lease  is  made  to  it.  Com.  y.  Eliot, 
146  Blass.  5,  15  N.  E.  81. 

The  right  of  hunting  and  fishing  upon  a  small 
Inland  lake,  the  title  to  the  bed  of  which  is  In 
the  state,  is  in  the  public,  and  riparian  owners 
haye  no  greater  rights  therein  than  other  mem- 
bers of  the  public.  Ne-pee-nauk  Club  y.  Wil- 
aon,  96  Wis.  290,  71  N.  W.  661. 

But  where  waters  are  priyate  property,  al- 
though superficially  larger  than  great  ponds, 
the  fishery  therein  is  private,  and  the  owner 
may  maintain  trespass  against  one  who  enters 
and  takes  fish  therein  which  the  owner  propa- 
gates. New  England  Trout  &  Salmon  Club  y. 
Mather,  68  Vt.  338,  33  L.  R.  A.  569,  35  Atl.  823. 
«0  L.  R.  A. 


The  right  of  fishing  in  the  fresh-water  lakes 
of  the  state  is  prima  facie  a  priyate  right  rest- 
lug  exclusively  in  the  owner  of  the  soil  coyered 
by  the  water,  but  it  is  a  right  subject  to  a  tak- 
ing by  eminent  domain  for  a  public  use.  State, 
Albright,  Prosecutor,  v.  Sussex  County  Lake 
&  Park  Commission  (N.  J.  L.)  53  Atl.  612. 

The  owner  of  land  entirely  surrounding  a 
small  lake.  Including  the  land  covered  thereby, 
Is  also  the  owner  of  the  fish  in  such  lake,  and 
has  the  exclusiye  right  of  fishing  therein. 
Beckman  y.  Kreamer,  43  111.  447,  92  Am.  Dec. 
146. 

In  all  the  Canadian  provinces  except  Quebec, 
riparian  proprietors  have  the  common-law  right 
of  an  exclusive  fishery  in  (in  fact)  nonnavi- 
gable  lakes,  rivers,  streams,  and  waters,  the 
beds  of  which  have  been  granted  to  them  by 
the  Crown.  Re  Provincial  Fisheries,  26  Can. 
S.  C.  444. 

Where  the  t)ed  of  a  lake  or  pond  is  priyate 
property  the  public  is  presumed  to  tiaye  no 
right  to  fish  in,  and  boat  upon,  the  waters. 
Lembeck  y.  Nye,  47  Ohio  St.  336,  8  L.  R.  A. 
578,  24  N.  E.  686. 

A  private  lake  or  pond  or  waters  within  the 
Michigan  statute  relating  to  fishing  rights  of 
owners  of  such  waters  are  those  which  are  not 
navigable,  and  where  the  soil  under  and  on 
their  borders  is  owned  excluslyely  by  persons 
who  claim  the  waters  as  their  private  prop- 
erty, and  wliich  have  no  connection  with  other 
streams  of  waters  which  are  public  and  through 
which  fish  may  pass.  Re  Water  Rights,  5  Det. 
L.  N.  No.  14. 

Ownership  of  a  part  of  the  shore  of  a  pond 
will  give  no  right  to  fish  therein,  or  to  license 
others  so  to  do,  if  it  is  the  property  of  an- 
other. Baylor  y.  Decker,  133  Pa.  168,  19  Atl. 
351. 

A  pond  the  bed  of  which  is  held  in  trust  for 
the  public  use,  situated  wholly  within  land  con- 
veyed by  a  governmental  grant  of  township 
lots,  is  not  "wholly  within  the  control"  of  the 
littoral  proprietor  within  the  terms  of  the  stat- 
ute forbidding  the  taking  of  fish  from  waters 
**w^holly  within  the  control  of  the  owner  of  the 
land  around  It."  State  v.  Welch,  66  N.  H.  178, 
28  Atl.  21. 

Where  it  has  always  been  a  public  custom 
to  take  fish  from  a  pond,  trespass  will  not  lie 
against  one  who,  in  the  absence  of  any  notifi- 
cation to  the  contrary,  may  understand  that  he 
is  licensed  thereto,  although  the  pond  is  in 
fact  private.  Marsh  y.  Colby,  39  Mich.  626, 
23  Am.  Rep.  439. 

Each  of  the  owners  of  adjoining  tracts  of 
land  over  which  a  reservoir  was  constructed' has 
only  a  several  right  of  fishery  in  the  water 
over  his  land,  and  upon  the  drawing  off  of  the 
water  they  do  not  become  tenants  in  common 
in  the  fish,  under  a  statute  authorizing  them 
to  take  the  water  out  of  the  reservoir  once 
in  seyen  years  for  the  purpose  of  taking  the 
fish  therein,  but  each  is  entitled  to  the  fish  left 
on  his  soil.  Snape  v.  Dobbs,  8  J.  B.  Moore, 
23,  1  Bing.  202. 

MUl  ponds. 

A  grant  of  totam  partem  meant  pischariw, 
saving  to  me  and  my  heirs  Btagno  molendini  mei, 
is  good.     Rivaux  v.  Fauch,  34  Ass.  pi.  11. 

The  owner  of  a  milldam  acquires  no  further 
right  oyer  the  lands  of  an  upper  proprietor 
flowed  thereby  than  to  maintain  the  flowage 
for  his  water  power.  Paine  y.  Woods,  108 
Mass.  160. 

A  release  and  discharge  by  the  owner  of  a 
part  of  the  land  covered  by  an  artificial  pond 
created  by  the  owner  of  the  remaining  land 
of  all  claims,  easements,  privileges,  and  rights 
except   the  use  of  the  water  for  milling  pur- 
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pofleB,  releases  fals  right  to  fish  in  the  water 
over  his  own  land  as  well  as  that  of  the  other 
owner,  secured  by  a  former  agreement  between 
them  conferring  upon  the  person  executing  the 
release  the  use  of  the  water  for  fishing  and 
boating  purposes.  Sidwell  t.  Greig,  17  Misc. 
165,  40  N.  Y.  Supp.  968. 

A  mill  owner,  being  possessed  of  a  mill  and 
having  a  sole  fishery  In  the  waters  of  the  mill, 
granted  the  mill  with  all  water  necessary  for 
working  the  same,  "except  and  always  reserving 
the  right  and  privilege  of  fishing  in  the  waters 
of  the  said  mill."  It  was  held  that  this  was  an 
exception  of  the  sole  fishery,  and  not  a  reserva- 
tion of  a  new  easement.  Paget  v.  Milles,  8 
Dougl.  43. 

The  owner  of  the  soil  under  an  nnnavigable 
stream  does  not  create  a  public  fishery  by 
ponding  the  water.  Waters  v.  Lllley,  4  Pick. 
145,  16  Am.  Dec.  SS3. 

An  exclusive  fishery  In  nonnavlgable  waters 
has  its  source  in  ownership  of  the  soil,  and  is 
not  devested  by  a  legislative  act  condemning  the 
land  to  the  use  of  another  for  mill  purposes. 
Holyoke  Water-Power  Co.  v.  Lyman,  15  Wall. 
500,  21  L.  ed.  133. 

But  in  one  case  it  was  held  that  a  lease  con- 
veying all  the  land  which  might  be  fiowed  from 
a  certain  dam  passes  the  water  and  the  fish 
therein  as  incidents  to  the  principal  grant. 
Smith  V.  Miller,  5  Mason,  191,  Fed.  Cas.  No. 
13,080. 

Under  fish  culture  aoU» 

The  Massachusetts  statute  of  1869  for  en- 
oooraging  the  cultivation  of  useful  fishes,  en- 
tirely prohibits  fishing  for  any  fish,  migratory 
or  not,  in  a  great  pond  lawfully  appropriated, 
without  the  riparian  proprietor  having  the 
right  thereto.  Com.  v.  Vincent,  108  Mass. 
441. 

When  a  statute  to  encourage  the  cultivation 
of  useful  fish  has  vested  in  a  lessee  all  the 
right  of  fishery  in  a  public  pond  subject  to  the 
provision  that  his  structure  must  not  debar 
ingress  and  egress  "at  proper  times'*  for  the 
enjoyment  of  other  consistent  public  rights, 
the  statute  afilrms  what  would  otherwise  have 
been  Implied,  for  the  statute  could  not  be  con- 
strued to  secure  a  right  of  Ingress  and  egress 
at  unreaaonable  times.     Ihid. 

The  mere  fact  that  one  who  cultivates  fish 
In  a  pond  does  not  own  the  whole  pond,  and 
there  Is  nothing  to  prevent  the  fish  from  go- 
ing over  land  of  another  person,  will  not  give 
strangers  a  right  to  fish  over  the  land  of  the 
one  cultivating  the  fish,  without  his  permission. 
Com.  V.  Skatt,  162  Mass.  219,  88  N.  B.  409. 

A  statute  to  protect  private  waters  "used 
or  improved  by  the  owners  or  lessees  for  the 
propagation  of  fish  or  game  fish"  does  not  apply 
to  waters  into  which  a  few  fish  have  been  put 
without  further  effort  made  to  effect  an  in- 
crease by  artificial  and  natural  means.  Ben- 
scoter  V.  Long.  157  Pa.  208,  27  Atl.  674. 

A  stream  of  water  is  not  within  inclosed 
lands  within  the  meaning  of  a  statute  prescrlb* 
ing  a  penalty  for  fishing  in  Inclosed  grounds 
where  the  stream  passes  between  parcels  of 
land  owned  by  different  persons,  although 
they  are  Inclosed  on  every  side  except  on  that 
towards  the  river.  Lisle  v.  Brown,  1  Marsh. 
127,  5  Taunt.  440. 

One  who  owns  the  land  surrounding  a  pond 
is  not  entitled  to  take  trout  therefrom  during 
the  prohibited  season,  unless  the  water  Is  so 
inclosed  as  to  be  absolutely  within  his  control, 
and  the  free  passage  of  fish  to  and  from  It  is 
entirely  and  rightfully  obstructed.  State  v. 
Roberts,  59  N.  H.  484. 

Public  waters  lawfully  assigned  therefor  un- 
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der  the  Massachusetts  law  of  1869  for  the  cul> 
tlvation  of  fish,  until  abandoned,  are  "a  place- 
in  which  fishes  are  lawfully  artificially  culti- 
vated or  maintained"  wltllin  the  statute,  the- 
questlon  whether  any  particular  means  should: 
be  taken  to  carry  out  that  purpose  being  for 
the  commissioners  to  determine  In  framing  the- 
lease.     Com.  v.  Vincent,  108  Mass.  441. 

Under  f  0,  Mass.  act  1869,  to  encourage  the- 
cultlvation  of  useful  fishes,  the  whole  of  a  great 
pond  may  be  leased  subject  to  the  restrictlona 
that  the  appliances  and  inclosures  for  the  pur- 
pose shall  not  occupy  more  than  one  tenth  or 
the  pond,  and  shall  be  so  placed  as  not  to  de- 
bar reasonable  Ingress  to  and  egress  from  It, 
and  that  any  public  right  In  the  pond,  other 
than  the  right  of  fishing,  shall  not  be  affected, 
/bid. 

The  owner  of  premises  used  for  fish  culture, 
having  stood  by  and  seen  large  expenditures 
made  in  the  construction  of  a  meadow  stream 
on  adjoining  premises  for  the  purpose  of  fish, 
culture,  is  not  entitled  to  an  Injunction  re- 
straining diversion  on  premises  of  water  from' 
a  natural  water  course  Into  a  meadow  stream,, 
where  the  water  Is  restored  to  its  natural  chan- 
nel on  such  adjoining  premises  in  substantially 
the  same  condition  as  to  quantity  and  qual- 
ity as  before  such  diversion.  Castalla  Trout 
Club  Co.  V.  Castalla  Sporting  Club,  8  Ohio  C. 
C.  194. 

In  the  statute  providing  that  "the  fish  and' 
game  warden  of  the  state  may  take  from  any 
of  the  public  waters  of  the  state  at  any  time 
and  in  any  manner  any  fish  for  the  purpose  of 
propagating  or  restocking  other  waters,"  other 
waters  means  public  waters,  and  not  private- 
ponds.  State  V.  Sears,  115  Iowa,  28,  87  N. 
W.  735. 

A  provision  that  the  lessee  of  a  privilege  of 
cultivating  fish  in  a  part  of  a  public  pond  may 
occupy  the  whole  of  the  part  so  assigned  with 
appliances  and  inclosures  "for  the  taking"  as 
well  as  the  cultivation  of  the  fish,  is  valid  un- 
der a  provision  of  the  law  authorising  the  tak- 
ing from  such  waters  when  and  where  saldi 
lessee  pleases.  Com.  v.  Vincent,  108  Mass^ 
441. 

VIII.  Other  rights. 

Of  municipal  corporation. 

By  the  common  law  of  Massachusetts  a  mu- 
nicipal corporation  may  appropriate  the  fish- 
In  tidal  waters  within  its  limits  if  they  have- 
not  been  appropriated  by  the  legislature.  Cool- 
idge  V.  Williams,  4  Mass.  140. 

A  legislative  grant  to  a  town  of  soli  under 
tidal  watefs  does  not  convey  by  implication 
the  right  of  fishery  to  the  town  as  its  own  prop- 
erty, since  the  fishery  is  not  an  incident  to  the- 
right  of  property  in  the  soil,  but  a  public  right 
to  take  the  fish.  Proctor  v.  Wells,  103  Mass. 
216. 

The  statute  of  1855,  chap.  401,  regulatlnir 
fisheries  in  Taunton  great  river  and  dividing 
the  whole  fishery  Into  shares  that  belong  to  the 
towns  so  far  as  they  were  valuable  to  sell  at 
auction,  was  not  affected  by  the  statute  of 
1856,  chap.  50,  giving  the  proper  authorities 
of  a  city  lying  on  tide  water  the  right  to  license 
weirs  In  the  water  within  its  limits  so  far  as 
they  would  not  encroach  upon  the  rights  of 
others,  since  the  taking  of  fish  by  weirs  would, 
of  necessity,  encroach  upon  the  rights  of  pro- 
prietors under  the  prior  act.  Hathaway  v. 
Thomas.  16  Gray,  290. 

Where  a  town  holds  fisheries  in  trust  for  the- 
use  of  Its  inhabitants,  the  legislature,  upon  di- 
viding the  territory,  may  provide  that  the  orig- 
inal town  shall  continue  to  hold  the  fishery  in 
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trust  for  the  Inhabitants  of  both  towns.  North 
Yarmouth  y.  Sklllings,  45  Me.  183,  71  Am.  Dec. 
580. 

A  proTlsion  in  a* statute  separating  certain 
territory  from  a  town  and  creating  It  into  a 
separate  township,  that  it  shall  pay  Its  propor- 
tion of  the  debts  of  the  former  town  and  be  en- 
titled to  its  share  of  the  property  of  said  town, 
does  not  give  it  a  right  to  share  in  the  profits 
of  a  fishery  in  the  former  town.  This  is  npon 
the  ground  that  the  right  of  fishery  Is  not  prop- 
erty.    Randolph  t.  Bralntree,  4  Mass.  815. 

The  exercise,  by  a  municipal  corporation, 
for  sixty  years,  of  the  right  of  exclusively 
controlling  and  regulating  fisheries  In  tidal 
waters  In  front  ot  said  municipality,  estab- 
lishes a  presumption  In  favor  of  a  grant  there- 
of. Mannall  v.  Fisher,  5  Jur.  N.  8.  889,  5  C. 
B.  N.  8.  856. 

A  town  owning  land  covered  by  tide  water 
may  regulate  the  fisheries  therein,  although  the 
state  has  also  made  regulations  applicable  to 
the  place.  Rogers  v.  Jones,  1  Wend.  237,  19 
Am.  Dec.  493. 

Because  public  fisheries  are  regulated  by  stat- 
ute, this  will  not  prevent  the  adoption  of  ad- 
ditional regulations  by  a  town  authorized  there- 
to, under  its  general  powers.    Ibid, 

A  law  authorising  a  municipal  corporation  to 
direct  the  use  and  management,  and  the  times 
and  manner  of  using,  its  common  lands  and 
meadows  and  the  other  commons  will  support 
an  ordinance  restricting  the  fishery  to  the  In- 
habitants of  the  town,  and  then  only  during  a 
certain  open  season.     Ibid. 

A  statute  giving  a  town  the  right  to  regulate 
the  times  and  manner  of  taking  fish  within  Its 
limits,  and  to  sell  the  right  of  taking  them,  ap- 
plies  only  to  shore  used  for  that  purpose,  and 
not  to  the  tidal  water  adjacent  to  the  shore, 
although  it  may  be  within  the  limits  of  the 
town.     CooUdge  v.  Williams,  4  Mass.  140. 

A  municipal  corporation  can  only  assume  to 
regulate  a  fishery  in  tidal  waters  when  it  can 
show  a  right  of  property  to  the  lands  below 
low-water  mark,  and  such  a  title  can  only  be 
supported  by  grant  or  long  possession  to  sup- 
port a  presumption  of  grant ;  but  the  fact  that 
such  waters  are  included  within  Its  bounds  for 
the  purpose  of  Jurisdiction  will  afford  no  such 
presumption.     Palmer  v.  Hicks,  6  Johns.  188. 

The  exclusive  right  of  fishing  within  Its 
boundaries  was  granted  to  the  inhabitants  of 
the  city  of  St.  John  by  its  charter.  Wilson  v. 
Codyre,  27  N.  B.  820. 

Under  the  Connecticut  statute,  towns  having 
clams  and  oysters  within  their  respective  lim- 
its, or  in  the  waters  and  fiats  to  them  adjoin- 
ing and  belonging,  have  powers  to  make  by-laws 
to  regulate  the  fishing  of  said  clams  and  oys- 
ters, and  to  preserve  the  same.  Hayden  v. 
Noyes,  5  Conn.  391. 

But  the  power  of  a  town  to  regulate  fisheries 
within  its  limits  does  not  authorize  it  to  pro- 
hibit all  persons,  except  its  inhabitants,  from 
taking  shell  fish  in  a  navigable  river.     Ibid. 

A  town  having  title  to  the  land  under  a  tidal 
bay  may  lease  the  land  for  the  purpose  of  cul- 
tivation of  oysters,  and  the  fact  that  natural 
oysters  are  growing  there  is  immaterial.  Hand 
V.  Newton,  92  N.  Y.  88. 

A  vote  of  a  township  authorizing  the  stak- 
ing out  of  oyster  grounds  In  a  designated  river 
includes  a  cove  that  is  mainly  formed  by  the 
tide  waters  of  the  river.  Gallup  v.  Tracy,  25 
Conn.  10. 

Under  the  New  York  act  of  1871  the  board 
of  audit  of  the  respective  towns  upon  Hemp- 
stead and  Jamaica  bays  are  vested  with  the 
power  to  award  licenses  for  oyster  grants  in 
such  bays,  and  the  exercise  of  their  discretion 
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will  not  be  interfered  with  by  the  courts.  Ab- 
rams  v.  Hempstead,  45  Hun,  272. 

A  town  in  Its  corporate  capacity  has  no  au- 
thority to  transfer  the  right  of  taking  oysters 
within  its  limits.     Dill  v.  Wareham,  7  Met.  438. 

A  grant  by  the  sovereign  to  the  inhabitants 
of  a  town  of  a  tract  of  land  Including  the 
waters  of  a  tidal  bay,  "together  with  all  rivers, 
waters,  beaches,  creeks,  harbors,  fishing,  and 
all  other  franchises  to  said  tract  appertaining," 
will  give  such  inhabitants  the  exclusive  right 
to  the  oyster  fisheries  within  the  limits  of  the 
grant.     Brookhaven  v.   Strong,  60  N.   Y.  56. 

A  by-law  of  a  borough  prohibiting  the  tak- 
ing of  oysters  from  waters  within  the  borough 
during  a  certain  period  of  the  year  Is  abrogated 
by  a  general  statute  prohibiting  the  same  acts 
during  a  period  covered  by  that  designated  in 
the  by-law,  whether  passed  before  or  after  the 
making  of  the  by-law.  Southport  v.  Ogden,  28 
Conn.   128. 

A  state  may  grant' to  a  town  bordering  on 
tide  water  the  power  to  grant  exclusive  priv- 
ileges to  individuals  to  plant  and  remove 
oysters  from  the  waters.  People  v.  Thompson, 
30  Hun,  457. 

The  Inhabitants  of  Oyster  bay  have,  under 
the  decisions  and  statutes  of  the  state  of  New 
York,  an  exclusive  right  to  take  oysters  In  that 
bay ;  and  the  town  may  enact  or  enforce  ordi- 
nances or  by-laws  for  the  protection  of  that 
right  The  Martha  Anne,  Olcott,  18,  Fed.  Cas. 
No.  9,146. 

Of  opposite  proprieiort. 

In  a  nontldai  river  fiowing  between  two 
manors  one  moiety  of  the  river  and  fishery  be- 
longeth  to  one  lord,  and  the  other  moiety  to 
the  other.  Royal  Fishery  of  the  Banne,  Davles, 
149. 

A  riparian  proprietor  ad  medium  fllum  of  a 
private  stream  has  a  several  fishery  in  the  waters 
over  his  own  land,  and  not  a  common  fishery 
In  the  stream.  Snape  v.  Dobbs,  1  BIng.  202, 
8  J.  B.  Moore,  28. 

The  common-law  presumption  Is  that,  where 
land  is  possessed  by  different  parties  on  either 
side  of  a  river,  the  right  of  fishing  in  the  river 
belongs  to  each  ad  medium  fllum  aquw,  and,  if 
the  lord  of  the  manor  haa  that  right,  it  must 
be  shown.  Lamb  v.  Newbiggln,  1  Car.  ft  E. 
549. 

The  opposite  proprietors  on  the  banks  of  a 
river  have  a  right  of  salmon  fishery  in  it;  the 
fishery  right  of  each  extends  to  the  middle  of 
the  stream.  Zetland  v.  Glover  Incorporation  of 
Perth,  L.  R.  2  H.  L.  Sc.  App.  Cas.  70. 

The  possessor  of  a  prima  facie  right  to  fish 
for  salmon  on  one  side  of  a  river  has  the  right 
of  challenging  a  claim  to  fish  from  the  opposite 
side  of  the  river.  Stuart  v.  McBamet,  L.  R.  1 
H.  L.  Sc.  App.  Cas.  887. 

Where  a  sand  bank  has  formed  in  a  tidal 
river.  In  which  the  opposite  proprietors  have 
a  salmon  fishery  extending  to  the  center  of  the 
river,  and  such  sand  bank  divides  the  river  at 
low  water  into  two  equal  streams,  a  line  drawn 
down  the  middle  of  the  river  at  low  water, 
taking  the  two  channels  together,  is  to  be  re- 
garded as  the  limit  or  dividing  line  between  th« 
respective  fisheries.  Wadderbum  v.  Paterson, 
2  Sc.  Sess.  Cas.  3d  series,  902. 

The  right  of  fishery  possessed  by  opposite 
owners  on  a  fresh-water  stream,  being  In  the 
nature  of  a  tenancy  in  common,  the  act  of 
either  In  spreading  his  nets  across  the  river 
and  using  the  whole  fishery,  coupled  with  non- 
user  of  the  opposite  tenant,  is  not  sufllcient  to 
raise  a  presumption  of  a  grant  from  the  non- 
using  tenant  to  the  other,  as  such  acts  are  con- 
sistent with  the  nature  of  the  tenancy  In  the 
absence  of  an  actual  ouster.     Bauman  t.  Kla- 
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sella,  8  Ir.  C.  L.  Rep.  299,  Affirmed  In  11  Ir. 
C.  L.  Rep.  249,  as  far  as  this  point  was  in- 
Yolyed;  but  the  Judgment  was  reversed  on  the 
ground  that  the  court*  In  setting  aside  the  yer- 
dict  found  for  the  plaintiff  at  the  trial,  and  di- 
recting a  yerdict  to  be  entered  for  the  defend- 
ant, erred  in  so  directing  the  yerdict,  and 
should  have  granted  a  new  trial,  which  was  ac- 
cordingly done. 

When,  In  disposing  of  its  eminent  domain, 
the  state  grants  a  private  fishery  as  appur- 
tenant to  property  on  one  side  of  a  stream, 
those  who  subsequently  accept  deeds  of  land 
on  the  other  side  can  claim  no  interest  therein. 
Nickerson  v.  Brackett,  10  Mass.  212. 

Contract  rights. 

An  heir  who  contracts  with  a  widow  for  her 
dower  right  in  a  fishery  which  has  been  set 
off  without  specifying  the  days  upon  which 
she  can  fish  is  estopped  to  deny  her  right  to 
the  fishery  to  avoid  compliance  with  hts  con- 
tract.    Russell  V.  Russell,  15  Gray,  159. 

A  riparian  owner  who  has  granted  a  license 
to  a  third  person  to  fish  in  the  water  in  front 
of  hts  property  is  not  thereby  precluded  from 
acting  upon  the  license  of  the  state  to  erect  a 
wharf.  Tinicnm  Fishing  Co.  t.  Carter,  61  Pa. 
29,  100  Am.  Dec.  597. 

If  a  town  sells  a  right  of  fishing  to  one  upon 
condition  that  it  will  sell  no  other  rights,  the 
buyer  cannot  be  compelled  to  pay  the  consid- 
eration if  a  sale  is  afterwards  made  to  a  third 
person.     Taunton  v.  Caswell,  4  Pick.  276. 

A  condition  that  the  vendors  of  a  fishing 
plant  will  not  become  interested  in  a  similar 
business  "upon,  along,  or  off  the  Atlantic  sea- 
board** refers  to  all  the  waters  adjacent  to  the 
eastern  coast  of  the  United  States,  including 
all  the  indentations  along  the  coast.  Ameri- 
can Fisheries  Co.  v.  Lennen,  118  Fed.  869. 

A  lessee  of  oyster  ground  from  a  town  can- 
not, in  the  absence  of  statute  authorising  it, 
recover  against  the  town  damages  sustained 
by  his  alleged  eviction  due  to  the  construction 
of  a  bridge  across  the  leased  land  with  the  con- 
sent of  the  town,  which  assumed  the  manage- 
ment and  control  of  the  structure,  since  the 
erection  of  the  bridge  is  an  act  of  sovereign 
power.  Hall  v.  Oyster  Bay,  61  App.  Div.  508, 
70  N.  Y.  Supp.  710. 

Of  ootenants. 

If  a  grant  of  land  is  made  to  certain  persons 
as  trustees  for  settlers  on  it  who  have  a  right 
to  take  fish  in  the  adjoining  waters,  the  fish- 
ery Is  common  to  all  the  settlers,  and  cannot 
be  exclusively  claimed  by  the  trustees;  and 
regulations  may  be  made  for  the  taking  of  fish 
which  will  exclude  the  trustees,  although  they 
have  the  title  to  the  land  bordering  on  the  fish- 
ing place.     Nickerson  v.  Brackett,  10  Mass.  212. 

One  tenant  in  common  in  a  fishery  can  main- 
tain an  action  on  the  case  in  the  nature  of 
waste  against  the  other  only  where  a  permanent 
Injury  has  been  done  to  the  fishery ;  and  hence, 
he  cannot  maintain  such  action  against  the 
other  for  digging  a  deposit  of  marl  out  of  a 
small  strip  of  land  on  the  river  bank  attached 
to  the  fishery,  but  which  did  not  Injure  It,  his 
proper  remedy  being  to  compel  such  cotenant  to 
account.  Smith  v.  Sharpe,  44  N.  C.  (Busbee 
L.)  91. 

One  of  two  tenants  in  common  of  oyster  beds 
cannot  deprive  his  cotenant  of  the  right  to  take 
any  of  the  natural  oysters  by  scattering  seed 
oysters  over  the  premises  in  such  a  manner  as 
to  make  it  impossible  to  remove  the  natural 
ones  without  disturbing  those  planted.  Mott 
V.  Underwood,  148  N.  Y.  468.  32  L.  R.  A.  270, 
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42  N.  E.   1048,  Affirming  73  Hun,  509,  26  N. 
Y.   Supp.   307. 

Conflict  with  navigation. 

The  right  of  navigation,  though  superior,  does 
not  take  away  the  right  of  fishery  In  tidal 
waters  It  only  limits  It  so  far  as  It  inter- 
fered with  its  own  fair,  useful,  and  legitimate 
exercise.  Post  v.  Munn,  4  N.  J.  L.  61,  7 
Am.  Dec.  570. 

IX.  Shell  flBheriea. 

a.  Public  rights. 

For  the  most  part,  the  shell  fisheries  exist 
on  land  the  title  to  which  is  in  the  public,  and 
the  public  has,  therefore,  a  prima  facie  right 
to  enjoy  them.  This  right  is  subject  to  regula- 
tion by  the  public  itself,  or  to  grants  from  the 
public  which  have  placed  the  title  to  the  beds 
in  private  ownership.  Peck  v.  Lockwood.  5 
Day.  22;  Martin  t.  Waddeli,  16  Pet.  867,  10 
L.  ed.  997;  Parker  v.  Cutler  Milldam  Co.  20 
Me.  353,  37  Am.  Dec.  56 ;  Bagott  v.  Orr,  2  Bos. 
&  P.  472 ;  Paul  v.  HasJeton,  37  N.  J.  L.  106 ; 
Moulton  V.  Libbey,  87  Me.  472,  59  Am.  Dec. 
57;  Weston  v.  Sampson,  8  Cush.  847,  54  Am. 
Dec.  764 :  Proctor  v.  Wells,  103  Mass.  216. 

The  title  to  the  oyster  beds  and  oysters  in 
the  tide  waters  of  a  state  is  absolutely  in  the 
people,  and  is  a  property  right  as  complete 
and  perfect  as  that  held  to  any  other  property, 
which  the  state  alone  can  regulate  and  dispose 
of.  State  V.  Harrub,  95  Ala.  176,  15  L.  R.  A. 
761,  4  Inters.  Com.  Rep.  99,  10  So.  752. 

The  public  right  of  fishery  Includes  the  right 
to  take  shell  fish  below  high-water  mark  from 
natural  beds  in  the  tide  waters  of  the  state. 
Brown  v.  De  Groff,  50  N.  J.  L.  409,  14  Atl.  219. 

The  public  right  of  fishery  for  shell  fish  may 
be  exercised  at  will,  except  so  far  as  it  Is  re- 
strained by  positive  law,  or  by  grants  from  the 
state  to  Individuals.    lUd. 

Any  inhabitant  may  take  shell  fish  anywhere 
in  the  waters  of  the  state  and  on  the  shores 
below  high-water  mark  as  it  exists  from  time 
to  time,  in  the  absence  of  any  express  restric- 
tion on  such  right.  Allen  v.  Allen,  19  R.  I.  114. 
80  L.  R.  A.  497.  32  Atl.  166. 

Oysters  are  a  species  of  fish,  and  a  right  to 
take  them  In  the  sea  and  its  arms  is  Included 
in  the  right  of  "fishing  therein."  Caswell  t. 
Johnson.  58  Me.  164. 

The  public  right  of  fishing  throughout  Massa- 
chusetts, as  in  other  parts  of  the  United  States 
and  In  Great  Britain,  Includes  fishing  for  shell 
fish  as  well  as  fioatlng  or  swimming  fish.  Com. 
V.  Bailey,  13  Allen.  542. 

The  right  of  taking  clams  from  the  fiats  un- 
der tide  waters  is  a  public  right,  and  is  not 
impaired  by  a  grant  of  the  fiats  to  a  town,  or 
from  the  town  to  Individuals.  Proctor  v.  Wells, 
103  Mass.  210. 

Where  the  title  to  the  bed  of  navigable 
streams  Is  absolutely  In  the  state,  the  fishing 
for  oysters  In  such  navigable  waters  Is  a 
right  common  to  all  cltlxens  of  the  state,  which 
may  be  exercised  by  them  at  will,  except  so  far 
ns  it  is  restrained  by  positive  law.  Paul  t. 
Hazleton.  87  N.  J.  L.  106. 

The  prima  facie  right  of  the  public  to  take 
shell  fish  between  high  and  low  tide  remains 
during  reflux  of  the  tide.  Peck  v.  Lockwood, 
,")  Day,  28. 

The  general  right  of  fishery  in  public  waters 
includes  all  fishing,  even  the  digging  of  clams 
from  the  flats.  Moulton  v.  Libbey,  37  Me.  472, 
r>9  Am.  Dec.  57. 

When  the  legislature  provides  for  a  private 
ownership  In  oyster  beds,  there  ceases  to  be 
any  public  or  common  right  to  take  oysters  from 
such  beds.     Com.  v.  Manlmon,  136  Mass.  456. 
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And  one  has  no  private  ri^ht  to  dig  qnahangs 
where  his  enjoyment  Is  as  one  of  the  public  In 
porauance  of  a  common  right.    Ibid. 

The  rights  of  the  public  to  natural  oytter 
beds  In  tidal  waters  cannot  be  destroyed  under 
guise  of  regulating  and  encouraging  fisheries, 
without  right  of  hearing  and  appeal.  Averill 
V.  Hull,  87  Conn.  320. 

But  the  right  of  the  public  to  take  shell  fish 
from  the  shore  does  not  Include  the  right  to 
talce  the  soil  or  dead  shell  fish  Imbedded  there- 
in.    Porter  v.   Shehan,  7  Gray,  435. 

Protection  and  regulation. 

A  state  may  pass  and  enforce  regulations 
for  the  preservation  of  oysters,  although  it 
may  have  no  absolute  right  of  property  there- 
in.    Keau  y.  Rice,  12  Serg.  &  B.  203. 

The  legislature  has  the  undoubted  right  to 
regulate  oyster  fisheries  upon  tidal  waters, 
whether  the  oysters  grow  there  naturally  or 
are  planted  upon  the  land  belonging  to  the  state 
lying  under  the  water.  Smith  t.  Levinus,  8 
N.  Y.  472. 

The  act  entitled  "An  Act  for  the  Preservation 
of  Oysters  and  Other  Shell  Fish,"  which  pro- 
vides that  no  oysters  shall  be  taken  from  the 
common  fisheries  between  specified  dates,  and 
no  person  shall  take  from  a  public  oyster  bed 
more  than  3  bushels  in  twenty-four  hours,  nor 
shall  plant  on  a  private  bed  oysters  taken  from 
a  public  bed,  and  prohibits  the  use  of  dredges 
In  taking  oysters ;  and  which  also  provides  for 
the  appointment  of  commissioners  for  the  leas- 
ing of  land  covered  by  public  waters  for  pri- 
vate oyster  beds, — Is  not  repugnant  to  a  Con- 
stitutional provision  that  "the  people  shall  con- 
tinue to  enjoy  and  freely  exercise  all  the  rights 
of  fishery  and  the  privileges  of  the  shore  to 
which  they  have  been  heretofore  entitled  under 
the  charter  and  the  usages  of  this  state."  The 
object  of  this  law  is  not  to  benefit  the  lessees 
of  oyster  beds,  but,  by  holding  out  motives  to 
them  and  encouraging  them  in  the  cultivation 
of  oysters,  to  secure  to  the  public  a  more 
abundant  supply.     State  v.  Coszens,  2  R.  I.  561. 

A  statute  prohibiting  persons  from  wilfully 
taking,  destroying,  or  spoiling  a  spawn,  fry,  or' 
brood  of  sea  fish  in  any  weir  or  other  engine 
or  device,  whatsoever,  seems  not  to  compre- 
hend shell  fish ;  and,  if  it  does,  it  means  a  tak- 
ing for  destruction,  and  not  a  taking  of  oyster 
q>awn  for  the  purpose  of  removing  it  to  beds, 
for  further  growth  and  maturity  to  make  it 
marketable.  Brldger  v.  Richardson,  2  Maule 
ft  S.  568. 

The  legislature  has  power  to  prescribe  regu- 
lations for  the  taking  of  clams  from  their 
beds,  with  a  p(;nalty  for  their  violation,  not- 
withstanding the  colony  ordinance  provided 
free  fishing  for  all  the  inhabitants  of  the  com- 
monwealth.    Com.  V.  Bailey,  13  Allen,  541. 

The  state  may  impose  such  limitations  and 
restrictions  upon  the  mode  and  manner  of  tak- 
ing fish,  oysters,  etc.,  in  the  navigable  waters 
of  the  state  as  it  may  deem  wise  and  Just  and 
conducive  to  the  public  good.  State  v.  Con- 
ner. 107  N.  C.  031,  11  S.  B.  992. 

In  State  v.  Insley,  64  Md.  28,  20  Atl.  1031, 
the  court,  in  refusing  to  pass  on  the  consti- 
tutionality of  a  statute  for  the  protection  of 
oysters,  said :  We  have  no  doubt  whatever  of 
the  right  and  power  of  a  state  to  pass  a  law 
that,  if  properly  executed,  would  perfectly  pro- 
tect our  oyster  Interest.  In  framing  such  a 
law,  however,  care  should  be  taken  that  no 
part  of  it  Interfere  with  the  paramount  right  of 
navigation  and  interstate  commerce,  as  con- 
trol over  those  subjects  has  been  delegated  to 
the  general  government. 

Where  a  statute  authorizing  a  town  to  des- 
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Ignate  places  within  its  limits  for  oyster  plant- 
ing refers  to  a  line  between  the  navigable 
waters  of  two  towns  as  a  line  running  south- 
erly, it  is  to  be  taken  as  meaning  due  south, 
in  the  absence  of  word  or  monument  deflecting 
the  line  either  east  or  west.  Rowe  v.  Smith, 
48  Conn.  444. 

Where  a  statute  gave  exclusive  control  of  all 
shell  fisheries  lying  south  of  high-water  mark 
in  Long  Island  sound  to  the  state  commissioners 
of  shell  fisheries,  another  section  of  the  same 
statute  providing  for  the  appointment  of  a  com- 
mittee to  designate  natural  oyster  beds  in  a 
town  did  not  empower  the  committee  to  desig- 
nate beds  in  waters  lying  south  of  high-water 
mark.  Re  Darien  Oyster  Ground  Committee, 
52  Conn.  61. 

A  vessel  cannot  be  seized  and  condemned  for 
being  used  to  Interfere  with  oysters  or  shell 
fish  belonging  to  another  person,  without  giv- 
ing the  owner  a  Jury  trial,  under  the  New  York 
Constitution.  Colon  v.  Llsk,  153  N.  Y.  188. 
47  N.  E.  302,  Affirming  18  App.  Dlv.  195,  48 
N.  Y.  Supp.  364. 

The  forfeiture  and  sale  upon  nonpayment  of 
the  fine  Imposed,  of  a  vessel  taken  while  dredg- 
ing without  a  license  for  oysters  in  violation 
of  the  Maryland  act  of  1880,  chap.  198,  does 
not  deprive  the  owner  of  his  property  without 
due  process  of  law  contrary  to  the  14th  Amend- 
ment of  the  United  States  Constitution  because 
no  notice  was  given  to  him,  where  the  act  con- 
fers a  right  of  appeal  from  the  decree  of  for- 
feiture, and  since  seizure  is  constructive  no- 
tice to  everyone  having  any  interest  In  the 
thing  seized.     The  Ann,  8  Fed.  928. 

A  statute  protecting  the  rights  of  persons 
who  have  planted  oysters  upon  state  land  be- 
tween certain  specified  dates  is  not  a  general 
law.  State  v.  Post,  55  N.  J.  L.  264,  26  Atl. 
683. 

Oysters  taken  by  one  In  the  exercise  of  his 
common  right  of  free  fishery  thereby  become 
the  property  of  the  taker;  and  the  legislature 
uses  a  reasonable  discretion  when  it  grants 
a  license  to  use  portions  of  the  state  lands  cov- 
ered by  navigable  waters  as  places  of  deposit, 
where  the  title  and  possession  of  the  property 
thus  acquired  may  be  continued  and  protected, 
the  public  right  of  fishery  suffering  no  deroga- 
tion thereby.  Phipps  v.  State,  22  Md.  880,  85 
Am.  Dec.  654. 

lAoen^e. 

It  has  been  held  that  the  right  to  take  oysters 
in  the  public  waters  of  a  state  Is  a  privilege 
which  a  state  cannot  bestow  as  it  pleases,  but 
is  a  right  belonging  to  all  citizens.  Gustafson 
v.  State,  40  Tex.  Crim.  Rep.  67,  48  L.  R.  A. 
615,  45  S.  W.  717,  48  S.  W.  518. 

But  the  custom  is  quite  general  for  the  vari- 
ous state  legislatures,  for  the  protection  and 
cultivation  of  oysters,  to  grant  licenses  of  lim- 
ited tracts  of  tide  land  to  persons  who  will  en- 
gage In  the  business  of  oyster  culture. 

But  a  statute  authorizing  the  granting  of  a 
license  for  taking  oysterv  in  public  waters  is 
altogether  invalid  when  it  limits  the  privilege 
to  taxpayers,  and  cannot  be  enforced  to  the 
extent  of  requiring  a  license  from  those  within 
its  benefits  and  privileges.    Ibid. 

A  statute  authorizing  the  location  and  ap- 
propriation within  the  waters  of  the  state  of 
limited  areas  for  the  purpose  of  depositing 
and  bedding  oysters  is  a  mere  license  to  use 
the  state  lands  covered  by  navigable  waters  as 
places  of  deposit  for  the  protection  of  private 
property  In  oysters  taken  in  the  exercise  of  the 
common  right  of  free  fishery;  and,  although 
several  and  exclusive  privileges  are  thereby  con- 
templated, it  Is  not  unconstitutional  as  confer- 
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rlag  such  privileges  In  derogatloa  of  the  common 
right  of  free  fishery.  Phipps  y.  State,  22  Md. 
3b0,  85  Am.  Dec.  654.  (It  Is  suggested  la  the 
opinion  that*  at  most,  the  argument  that  the 
common  right  to  fish  for  and  take  them  is  im- 
paired by  the  artificial  deposits  here  author- 
ized would  hoid  good  only  on  proof  that  a 
natural  bed  or  deposit  Is  appropriated  to  arti- 
ficial uses.) 

A  licensee  of  the  statutory  right  to  plant, 
grow,  and  dig  oysters  Is  entitled  to  the  exclu- 
sive use  of  the  fiats  described  in  his  lease  to 
the  exclusion  of  any  use  of  the  land  by  an- 
other for  the  purpose  of  digging  quahaugs, 
thereby  necessarily  disturbing  the  oysters. 
Grlfllth  T.  Savary,  181  Mass.  227,  68  N.  E. 
426. 

The  express  limitation  of  areas  of  5  acres 
for  the  planting  of  oysters,  contained  in  the 
Maryland  statutes,  was  intended  to  limit  in- 
dividual holdings,  and  cannot  be  indirectly 
evaded  by  procuring  others  to  locate  them  In 
their  own  names  and  then  transfer  them  so  as 
to  aggregate  In  the  same  person  more  lots  than 
any  one  person  Is  in  terms  allowed  to  hold. 
Hess  V.  Mulr,  66  Md.  586,  6  AU.  540,  6  Atl. 
073. 

No  Irrevocable  contract  can  be  construed  from 
a  grant  of  an  exclusive  right  of  a  location  for 
an  oyster  bed  so  long  as  grantee  shall  pay  a 
certain  amount  annually,  but  subject  to  a  right 
of  revocation  by  the  general  assembly.  Woon- 
um  V.  Mills,  17  Va.  L.  J.  195. 

An  implied  license  from  the  state  to  use  land 
under  water  for  oyster  cultivation  is  subject 
to  repeal,  and  is  revoked  by  notice  served  upon 
the  licensee  by  one  to  whom  the  state  has  ceded 
all  its  rights.  Lowndes  v.  Huntington,  153 
V.  S.  1,  38  L.  ed.  615,  14  Sup.  Ct.  Rep.  758. 

One  having  the  exclusive  right  to  the  oyster 
grounds  opposite  his  property  cannot  Insist 
that  a  statute  providing  for  the  licensing  of 
such  rights  is  unconstitutional,  after  he  has 
taken  advantage  of  it.  Purcell  v.  Conrad,  84 
Va.  557,  5  S.  B.  545. 

Where  one  relies  upon  an  implied  license  to 
plant  and  cultivate  oyster  beds  to  the  exclusion 
of  the  owner,  he  must  show  his  continued  oc- 
cupation of  such  lands,  and  cannot  abandon 
them  and  afterwards  exclude  the  owner  simply 
because  at  one  time  he  may  have  had  a  right 
thereto.  Riddell  v.  Brown,  25  Wash.  514,  65 
Pac.  758. 

The  right  of  planting  oysters  on  state  land 
for  the  exclusive  use  of  the  one  planting  them  Is 
an  exclusive  privilege  within  the  meaning  of 
a  constitutional  provision  forbidding  the  grant- 
ing of  such  privileges  by  private  or  special 
laws.  State  v.  Post,  55  N.  J.  L.  264,  26  Atl. 
683. 

One  who  knowingly  takes  oysters  from  a 
tract  which  has  been  leased  from  the  state  is 
guilty  of  a  misdemeanor,  even  though  the  stat- 
ute declares  that  all  natural  oyster  beds  shall 
remain  open  to  the  public,  and  the  tract  was 
a  natural  oyster  bed  In  fact,  where  the  statute 
also  declares  that  the  designations  on  a  cer- 
tain map  as  to  which  tracts  are  natural  oyster 
beds  and  which  are  not  shall  be  conclusive  evi- 
dence. Fraser  v.  State,  112  Ga.  13,  87  S.  B. 
114. 

One  who  stakes  out  land  under  the  public 
waters  of  the  state  for  the  purpose  of  raising 
oysters  thereon  does  not  acquire,  by  virtue  of 
N.  Y.  Laws  1866,  chap.  404,  any  interest  in 
the  land  Independent  of  Its  occupation  for  the 
purpose  of  oyster  planting,  and  by  parting  with 
his  ownership  of  the  oysters  he  surrenders  all 
right  to  the  possession  of  the  land.  Housman 
V.  Weir,  15  Abb.  N.  C.  416. 

The  restricted  privilege  of  locating  oyster 
lots,  given  by  the  Maryland  statute,  has  no 
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element  of  a  grant  by  patent,  but  is  simply  a 
license,  revocable  at  the  pleasure  of  the  leg- 
islature, and  not  inheritable;  nor  is  it  assign- 
able, since  no  power  of  assignment  is  given 
by  statute,  and.  If  permitted,  it  would  defeat 
the  purpose  of  the  act  to  restrict  Individual 
holdings,  and  would  increase  the  facilities  of 
nonresidents  to  get  possession  of  oyster  lots 
In  contravention  of  the  statute.  Heas  v.  Mulr, 
65  Md.  586,  5  AU.  540,  6  Atl.  673. 

In  the  statute  of  Texas,  passed  for  the  pres- 
ervation of  oysters  and  oyster  beds,  and  for 
protecting  the  rights  of  persons  to  the  same, 
the  words,  "stream  made  navigable  by  the  laws 
of  the  state  or  of  the  United  States,'-  do  not 
refer  to  legislative  enactments  with  reference 
to  particular  waters,  but  to  the  body  of  the 
law  as  declared  both  by  statute  and  the  de- 
cisions of  the  courts.  Jones  v.  Johnson,  6  Tex. 
Civ.  App.  262,  25  S.  W.  650. 

A  statute  providing  for  the  ascertaining  and 
location  of  natural  oyster  beds  by  a  committee 
did  not  authorise  the  committee  to  include  beds 
which  had  previously  been  designated  to  in- 
dividuals pursuant  to  the  provisions  of  prior 
statutes.  Re  Clinton  Oyster  Ground  Commit- 
tee, 52  Conn.  5. 

The  act  for  the  preservation  of  oysters  and 
other  shell  fish,  requiring  that  one  part  of  the 
lease  executed  by  the  lessee  and  the  commis- 
sioners shall  be  transmitted  forthwith  to  the 
general  treasurer,  is  directory  to  the  commis- 
sioners, and  a  compliance  therewith  need  not 
be  proved  by  the  state  in  an  indictment  for 
stealing  oysters  from  a  private  bed  granted  by 
such  lease.     State  v.  Sutton,  2  B.  I.  434. 

Under  a  statute  authorizing  the  staking  out 
of  oyster  grounds  with  the  consent  of  a  com- 
mittee appointed  for  that  purpose,  the  consent 
of  a  majority  of  the  committee  is  sufficient; 
and  where  the  licensee  is  a  member  of  the  com- 
mittee, the  consent  of  a  majority  of  the  remain- 
ing members  Is  sufficient.  Gallup  v.  Tracy,  25 
Conn.   10. 

It  Is  not  necessary  that  the  committee  be 
actually  assembled  when  it  grants  the  license, 
but  a  majority  of  the  committee  may  act  at 
any  time.    Ibid. 

The  assignment  of  a  lease  of  a  private  oyster 
fishery  in  the  public  waters  of  the  state,  given 
by  the  commissioners  under  the  "Act  for  the 
Preservation  of  Oysters  and  Other  Shell  Fish 
within  This  State,"  If  made  with  the  assent  of 
the  commissioners,  will  pass  to  the  assignee 
the  legal  title  of  such  fishery.  State  v.  Sut- 
ton, 2  R.  I.  434. 

Under  a  statute  giving  a  committee  power 
to  designate  places  for  planting  oysters  within 
the  navigable  waters  of  a  town,  the  committee's 
Jurisdiction  is  not  limited  to  the  territorial  pro- 
prietorship of  the  town,  which  extends  only 
to  high-water  mark,  except  in  case  of  bays  and 
harbors,  but  extends  to  the  state  boundary  by 
meridional  lines  from  the  termini  of  the  lines 
separating  the  territorial  lines  of  the  towns. 
Rowe  V.  Smith,  48  Conn.  444. 

Where  a  committee  designated  ground  for 
oyster  cultivation  in  waters  which  were  not 
Included  in  a  statute  authorizing  the  committee 
to  designate  oyster  grounds  in  a  specified  por- 
tion of  the  navigable  waters  of  the  town,  such 
designation  was  validated  by  a  subsequent  stat- 
ute confirming  and  validating  all  designations 
made  in  the  navigable  waters  of  any  town  by 
Its  committee.  State  v.  Bassett,  64  Conn.  217, 
29  Atl.  471. 

A  statute  regulating  the  proceedings  for  the 
leasing  of  territory  upon  which  to  plant  and 
cultivate  oysters  does  not  confer  upon  any  pri- 
vate citizen  the  right  to  object  to  the  granting 
of  a  lease  on  the  ground  that  the  applicant  has 
not  taken  the  proper  preliminary  steps  for  ot>- 
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:taliilng  the  same;  neither  does  it  confer  upon 
the  board  of  commissioners  who  are  given  the 
power  to  lease  such  territory  any  Jurisdiction 
•over  questions  iuYolving  title  thereto.  Par- 
Jions  V.  Prey,  115  Ga.  955,  42  S.  B.  234. 

The  purpose  of  a  statute  which  proyides  that 
the  oysters  planted  or  growing  on  any  private 
oyster  ground  under  lease  shall,  during  the 
•continuance  of  the  lease,  be  the  private  person- 
al property  of  the  lessee,  is  to  make  it  clear 
that  the  oysters  are  personal  property,  and  to 
throw  over  them  the  protection  which  is  ap- 
propriate to  such  property.  It  was  not  in- 
tended to  restrict  the  right  of  disposing  of  them 
'  "by  contract  or  otherwise.  At  most  it  merely 
confines  the  legal  title  in  the  oysters  to  the 
lessee  while  they  are  in  his  grounds.  It  does 
not  prevent  his  disposing  of  rights  which  can 
l)e  protected  in  equity.  New  England  Oyster 
Co.  V.  McOarvey,  12  R.  I.  885. 

A  constitutional  provision  that  "the  people 
£hall  continue  to  enjoy  and  exercise  freely  all 
the  rights  of  fishery  and  the  privilege  of  the 
«hore  to  which  they  have  been  heretofore  en- 
titled under  the  charter  and  usages  of  the 
4itate,'*  does  not  confine  the  fisheries  so  exclu- 
sively to  the  people  of  the  state  that  lessees  of 
private  oyster  beds  are  prohibited  from  giving 
persons  other  than  citizens  of  Rhode  Island 
an  interest  in  the  oysters  taken  in  return  for 
l|i vestment  of  capital.     Ibid, 

A  person  who  holds  a  valid  lease  from  the 
state  to  lands  on  which  he  has  planted  oyster 
beds  may  enjoin  others  from  trespassing  there- 
on and  taking  oysters  therefrom.  Jones  v. 
Oemler,  110  Ga.  202,  35  S.  E.  375. 

One  who  has  planted  oysters  in  tide  water 
under  a  license  issued  under  provisions  of  the 
statute  has  no  right  to  remove  them  after  he 
lius  neglected  to  obtain  a  renewal,  and  a  li- 
cense for  the  particular  bed  in  which  they  He 
has  been  issued  to  another.  Keene  v.  Glfford, 
15S  Mass.  120,  32  N.  E.  946. 

Natural   beds. 

The  statutes  providing  for  leases  usually  ex- 
•cept  natural  beds,  leaving  them  for  the  bene- 
fit of  the  general  public,  and  confining  private 
enterprise  to  localities  where  oysters  do  not 
naturally  exist. 

A  natural,  as  distinguished  from  an  artificial, 
oyster  bed,  is  one  not  planted  by  man,  and  is 
any  shoal,  reef,  or  bottom  where  oysters  are 
to  be  found  growing,  not  sparsely  or  at  inter- 
Tals,  but  in  a  mass,  or  stratum,  and  in  suffl- 
•clent  quantities  to  be  valuable  to  the  public. 
State  V.  Willis,  104  N.  C.  769,  10  S.  B.  764. 

One  planting  oysters  in  navigable  waters 
where  common  beds  of  oysters  exist  has  no 
cause  of  action  against  another  for  taking 
oysters  from  the  beds.  Shepard  v.  Leverson,  2 
X.  J.  L,  391, 

Those  parts  of  bottoms  that  have  always  been 
regarded  and  recognized  as  natural  rock,  and 
liave  been  used  by  the  people  as  such,  will  con- 
tinue to  be  so  regarded  until  they  shall  become 
worthless  to  the  public,  or  shall  be  declared 
by  the  legislature  as  open  for  planting.  Woon- 
um  V.  Mills,  17  Va.  L.  J.  195. 

The  designation  by  an  authorized  committee 
of  a  place  for  planting  oysters  is  invalid  where 
such  committee,  in  violation  of  the  statute, 
designate  a  natural  oyster  bed;  and  persons, 
gathering  oysters  therein  will  not  be  subjected 
to  the  forfeitures  imposed  by  the  statute  upon 
persons  taking  oysters  from  a  place  desig- 
nated by  the  committee.  Averill  v.  Hull,  37 
Conn.  320. 

By  the  statute  for  the  preservation  of  clams 
and  oysters,  the  owners  of  fiats  and  coves  only 
-within  low-water  mark  may  stake  out  beds  and 
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plant  shell  fish  provided  natural  beds  are  not 
Inclosed  nor  navigation  interfered  with;  hence, 
an  oyster  planter  on  staked-out  fiats  beyond  low- 
water  mark  where  there  are  natural  beds  cannot 
prevent  a  stranger  from  taking  oysters  there- 
from.    Townsend  v.  Brown,  24  N.  J.  L.  80. 

Ground  will  not  be  treated  as  the  looua  of 
a  shell  fishery  when  the  alleged  fishery  has 
ceased  to  exist,  or  becomes  of  no  value.  Clark 
V.  Providence,  16  R.  I.  337,  1  L.  R.  A.  725.  15 
Atl.  763. 

In  a  direct  attack  on  the  designation  of  land 
for  oyster  culture,  it  may  be  shown  that  the 
land  designated  was  a  natural  oyster  bed,  al- 
though it  was  not  mentioned  In  the  statute  de- 
termining and  enumerating  the  natural  oyster 
beds  of  the  state,  such  statute  having  been 
adopted  subsequent  to  the  designation  of  the 
land.  Cook  v.  Raymond,  66  Conn.  285,  38 
Atl.  1006.  The  case  Is  distinguishable  from 
State  V.  Nash,  62  Conn.  47,  25  Atl.  451,  as 
that  case  was  a  collateral,  and  not  a  direct, 
attack  upon  the  designation,  and  for  the  far- 
ther reason  that  the  designation  was  made  after 
the  adoption  of  the  statute. 

The  fact  that  oysters  grow  naturally  at  the 
mouth  of  a  stream  emptying  into  tide  water, 
and  upon  the  harder  portions  of  the  bed  of  a 
pond  formed  at  the  outlet,  and  have  immemo- 
rial ly  existed  in  great  abundance  and  been  open- 
ly and  constantly  taken  by  the  public,  furnishes 
very  high,  if  not  conclusive,  evidence  of  the 
existence  of  a  natural  oyster  bed,  and  of  a  pub- 
lic and  common  right  to  the  enjoyment  of  It 
as  such.  Gulf  Pond  Oyster  Co.  v.  Baldwin,  42 
Conn.  255. 

One  digging  clams  from  a  natural  clam  bed 
in  navigable  tide  waters  beyond  high-water 
mark,  and  acting  in  good  faith,  who  Incidentally 
disturbs  and  fatally  injures  oysters  planted 
there  by  another  who  has  .no  state  grant  to  the 
bed.  Is  not  liable  to  the  oyster  planter  for  the 
damage  suffered  by  him.  Brown  v.  De  Groff, 
50  N.  J.  L.  409,  14  AU.  219. 

A  statute  validating  and  confirming  all  pre- 
vious designations  of  places  for  planting  oys- 
ters made  by  authority  of  the  town  does  not 
validate  a  previous  designation  of  an  unau- 
thorized place,  such  as  a  natural  oyster  bed. 
Clinton  V.  Bacon,  56  Conn.  508,   16  Atl.  548. 

A  statute  providing  that  the  designation  of 
oyster  grounds  shall  be  valid,  although  such 
places  may  have  been  natural  oyster  beds,  if 
in  other  respects  valid,  applies  to  a  designation 
made  without  authority,  where  such  unauthor- 
ized designation  was  afterwards  validated  by 
legislative  enactment.  State  v.  Bassett,  64 
Conn.  217,  29  Atl.  471. 

When  lessees  of  tracts  of  navigable  tide 
waters  duly  staked  off  to  them  under  the  terms 
of  a  statute  plant  oysters  therein,  and  there 
are  at  the  time  a  few  other  oysters  naturally 
growing  there,  a  trespasser  thereon  cannot  es- 
cape liability  upon  the  principle  that  by  mix- 
ing the  planted  with  the  natural  oysters  there 
was  an  abandonment  of  property  in  them, — 
at  least  so  as  to  require  proof  that  those  taken 
were  the  planted  ones,  to  Justify  a  recovery. 
Wooley  V.  Campbell,  37  N.  J.  L.  163. 

Though  planting  oysters  in  a  public  clam 
fishery  constitutes  a  nuisance,  it  cannot  be 
abated  summarily  by  one  injured  thereby,  but 
without  special  private  injuries.  Brown  t. 
De  Groff,  50  N.  J.  L.  409,  14  Atl.  219. 

Where  the  natural  oyster  beds  of  the  state 
had  been  determined  and  enumerated  in  a  stat- 
ute enacted  for  that  purpose,  a  person  charged 
with  having  taken  oysters  from  a  bed  desig- 
nated for  oyster  planting  cannot  defend  on  the 
ground  that  the  bed  was  a  natural  oyster  bed, 
and  that,  therefore,  the  designation  was  in- 
valid, unless  such  place  was  one  of  those  men- 
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tioned  in  such  statute  enumerating  the  nat- 
ural oyster  beds.  State  y.  Nash,  62  Conn.  47, 
25  Atl.   451. 

b.  Private  rlghtB. 

Of  riparian  owner. 

The  right  to  an  oyster  fishery  depends  on 
the  right  to  the  soil  upon  which  the  oysters 
are  planted  and  grown.  Den  ew  dent.  Russell 
y.  Jersey  Co.  15  How.  432,  14  L.  ed.  760. 

Where  a  grant  of  land  adjoining  an  arm  of 
the  sea  includes  that  lying  between  high  and 
low  water  mark,  the  grantee  has  the  excluslye 
right  to  take  oysters  therefrom,  and  another 
remoying  them  Is  liable  as  a  trespasser.  Mc- 
Kensle  y.  Hulet,  4  N.  C.   (Term.  Rep.)   181. 

But  ownership  of  flats  by  tidal  waters  does 
not  Include  a  shell  flshery  thereon  which  can- 
not be  interfered  with,  since  the  flshery  yields 
when  the  flats  are  used  for  a  wharf.  Lakeman 
y.  Bumham,  7  Gray,  437 ;  Weston  y.  Samp- 
son. 8  Cush.  347,  54  Am.  Dec  764. 

The  owner  of  land  adjoining  a  tidal  riyer 
may  haye  by  prescription,  as  appurtenant  to  the 
land,  an  exchislve  right  of  dredging  for  oysters. 
Hayes  y.  Bridges,  Ridgeway  L.  ft  S.  390. 

The  bedding  of  oysters  is  not  an  ^improye- 
ment"  within  the  contemplation  of  the  act  of 
1862  glylng  riparian  owners  the  excluslye  right 
to  make  Improvements  In  the  water  in  front 
of  their  own  land,  but  the  Improyements  there- 
by Intended  are  such  structural  ones,  like 
wharfs,  piers,  and  landings,  as  are  subseryient 
to  the  land,  and  while  used  in  connection  there- 
with enhance  its  yalue  or  enlarge  its  commercial 
or  agricultural  facilities  or  other  utility  to  the 
extent  to  which  the  land  alone  would  not  be 
capable.  Hess  y.  Mulr,  65  Md.  586,  5  Atl.  540, 
6  Atl.  673. 

One  who  plants  oysters  In  tidal  water  oppo- 
site another's  land  cannot  maintain  trespass 
against  the  latter  for  taking  them  away. 
Brlnckerhofr  y.  Starkins,  11  Barb.  248. 

Entering  upon  land  under  claim  of  right  to 
take  clams  thereon  will  establish  no  right  as 
against  the  owner  of  the  upland,  since  it  is 
not  an  Inconsistent  user.  Peck  y.  Lockwood, 
6  Day,  28. 

Lands  bounded  on  navigable  waters  in  New 
Jersey  extend  to  the  edge  of  the  water,  namely 
to  low-water  mark  when  the  tide  is  at  ebb  and 
to  high-water  mark  when  it  is  at  flood,  and 
no  farther ;  hence,  a  riparian  owner,  staking  out 
in  front  of  his  land  a  bed  in  a  navigable  river 
beyond  low-water  mark,  and  planting  oysters 
therein,  cannot  recover  of  a  poacher  thereon. 
Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am.  Dec. 
856. 

But  later  it  was  held  that  one  who  has  staked 
off  an  area  of  navigable  waters  adjoining  his 
uplands  for  the  purpose  of  planting  oysters 
therein  acquires  an  exclusive  right,  and  may 
maintain  trespass  against  another  who  invades 
the  territory  thus  pre-empted  and  plants  oysters 
therein  in  advance  of  him,  which  the  trespasser 
afterwards  gathers  for  himself.  Paul  v.  Hazle- 
ton.  37  N.  J.  L.  106. 

Under  Tex.  act  March  8,  1879,  for  the  pres- 
eryation  of  oysters  and  oyster  beds,  and  for 
protecting  the  rights  of  persons  to  the  same, 
etc.,  the  owner  of  land  bordering  on  any  un- 
navlgable  creek,  lake,  bayou,  or  cove  is  also  the 
true  and  legal  owner  of  the  oyster  beds  along 
the  entire  front  of  his  land,  from  low-water 
mark  to  the  center  of  such  creek,  lake,  bayou, 
or  cove ;  or,  if  the  lake,  bayou,  or  cove,  upon 
which  his  land  borders.  Is  public,  navigable 
water,  then  the  owner  of  the  land  is  the  owner 
of  the  oyster  beds  along  the  entire  front  of  the 
land,  and  extending  out  from  low- water  mark 
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Into  such  lake,  bayou,  or  cove,  for  the  distance 
of  100  yards.     Holt  y.  Follett,  65  Tex.  550. 

So  long  as  the  owner  of  the  land  along  a  nav- 
igable stream  is  content  with  what  the  law  gives- 
him  by  virtue  of  his  riparian  ownership,  he  is- 
protected  by  the  Imaginary  line  running  at  a 
distance  of  100  yards  from  low-water  mark 
along  the  entire  front  of  his  shore ;  and,  to 
constitute  one  a  trespasser  in  the  meaning  of 
the  law,  who,  without  the  consent  of  the  owner- 
of  the  land,  takes  oysters  within  such  space,  it 
is  not  necessary  that  the  owner  shall  have  first 
designated  it  by  staking  it  off.  The  provision 
of  such  act  which  requires  one's  location  to  be- 
deslgnated  by  stakes  planted  at  its  four  cor- 
ners, applies  only  to  those  cases  where  the  ri- 
parian owner,  or  other  person,  wishes  to  secure- 
a  right  beyond  these  limits.     Ibid. 

Riparian  owners  into  whose  land  a  creek 
makes,  are  entitled  to  the  exclusive  use  or 
such  creek  for  oyster  beds  on  its  becoming  lesa 
than  100  yards  in  width  at  its  mouth  at  low 
water,  as  against  a  locator  of  oyster  beds  there- 
in by  virtue  of  the  general  statutory  right  or 
citizens  of  the  state  while  It  exceeded  that 
width,  under  a  provision  of  the  statute  giving 
an  exclusive  right  to  riparian  owners  for  oys- 
ter-bed purposes  in  case  of  a  creek  making  into* 
their  land  of  less  than  that  width  or  upon  Its 
becoming  less ;  since  the  prior  location  in  such 
a  creek  is  subject  to  the  contingency  that  the 
mouth  of  the  creek  might  thereafter  become 
less  than  the  specified  width.  Powell  y.  Wil- 
son, 85  Md.  347,  37  Atl.  216. 

A  contract  to  sell  land  lying  on  the  side  or 
a  river  in  which  are  oyster  beds  must  be  sub- 
ject to  the  law  of  the  state  as  to  the  ownership- 
of  the  beds;  and  the  fact  that  they  are,  under 
the  law  of  the  state,  leased  by  the  state  to> 
third  persons,  will  not  absolve  the  purchaser 
from  complying  with  his  contract  Bigier  y. 
Morgan.  77  N.  Y.  312. 

In  Rogers  y.  Alien,  1  Campb.  309,  in  discuss- 
ing the  claim  that  a  fishery  must  be  entire,  nndt 
that,  if  the  public  has  a  right  to  fish  for  all 
kinds  of  floating  fish  the  lord  of  the  manor 
cannot  claim  the  right  of  an  oyster  fishery. 
Heath,  J.,  said :  "Part  of  a  fishery  may  be 
abandoned,  and  another  part  of  more  value 
may  be  preserved.  The  public  may  be  entitIe<X 
to  catch  floating  flsh  in  the  river ;  but  it  by  no- 
means  follows  that  they  are  Justifled  In  dredg- 
ing for  oysters,  which  may  still  remain  private 
property." 

A  devise  of  a  privilege  of  "digging  10  bar> 
reis  of  clams  yearly  at  the  southern  end  of  my 
farm,  to  a  person,  his  heirs  and  assigns,'*  cre> 
ates  an  assignable  estate  of  inheritance.  Lake- 
man  v.  Butler,  17  Pick.  436,  28  Am.  Dec.  311. 

By  plantinff  and  cultivation. 

Oysters  are  not  ferw  naturce,  as  they  do  not 
stray  away  nor  require  taming;  hence,  private 
ownership  in  them  may  be  acquired.  State  y. 
Taylor,  27  N.  J.  L.  117,  72  Am.  Dec.  347. 

An  individual  may  be  the  owner  of  oysters 
in  tide  waters  if  they  were  planted  by  him  or 
his  grantors  In  a  bed  clearly  marked  out  and 
defined,  where  no  oysters  were  growing  spon- 
taneously at  the  time.  People  y.  Hazen,  121 
N.  Y.  313,  24  N.  E.  484 ;  Lowndes  y.  DIckerson, 
34  Barb.  586. 

But  a  person  creating  a  private  oyster  bed 
In  tidal  waters  can  have  no  property  therein  ir 
located  upon  land  the  title  to  which  is  in  an- 
other.    Ibid. 

One  who  stakes  out  and  plants  an  oyster  be& 
in  tide  water,  where  no  oysters  were  naturally 
growing,  and  takes  measures  to  save  and  pro- 
tect the  young  oysters,  has  the  title  to  them, 
and  may  maintain  an  action  against  one  wh<^ 
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takes  them  away,  and  con-verts  them  to  his  own 
use.     McCarty  t.  Holman,  22  Hun,  53. 

In  Texas  one  claiming  oysters  as  his  property 
because  planted  by  htm  must  have  compiled 
with  all  the  regulations  of  the  statute  of  the 
state  regulating  the  acquisition  of  private  right 
to  oysters  in  navigable  waters.  It  is  not  suf- 
ficient for  him  merely  to  file  in  the  record  of 
deed  a  notice  of  his  claim  to  the  body  of  water 
where  the  oysters  were  planted.  Jones  v. 
Johnson,  6  Tex.  Civ.  App.  262,  25  S.  W.  650. 

Oysters  planted  where  they  did  not  naturally 
grow,  In  navigable  waters,  (n  a  place  staked 
off,  so  that  there  is  no  interference  with  navi- 
gation or  common  rights  of  public  fishing,  re- 
main private  property,  and  do  not  constitute  a 
special  appropriation  of  the  waters ;  hence  they 
are  the  subject  of  larceny,  and  one  indicted  for 
stealing  them  cannot  Justify  the  asportation  on 
the  ground  that  they  constituted  a  public  nui- 
sance and  encroachment  upon  the  '  common 
rights.  State  v.  Taylor,  27  N.  J.  L.  117,.  72 
Am.  Dec.  847. 

The  owner  of  oysters  planted  in  an  oyster  lot 
in  a  creek  under  a  location  thereof  which  is 
thereafter  defeated  by  the  subsequent  narrow- 
ing of  the  creek  so  as  to  give  riparian  owners 
the  exclusive  right  to  its  use  under  the  terms 
of  the  statute  is  entitled  to  remove  them  within 
a  reasonable  time.  Powell  v.  Wilson,  85  Md. 
847.  37  Atl.  216. 

One  who  sets  up  claim  to  an  exclusive  oyster 
bed  in  tidal  waters,  founded  upon  staking  it  off, 
planting,  and  sometimes  taking  oysters  there, 
if  otherwise  capable  of  private  property,  does 
not  prove  a  possession  so  complete,  so  exclusive, 
or  so  continued,  as  to  establish  a  right  against 
those  having  an  equal  claim  with  himself.  Ar- 
nold V.  Mundy,  6  N.  J.  L.  4,  10  Am.  Dec.  856. 

A  riparian  owner  on  both  sides  of  a  navi- 
gable creek  cannot,  under  the  act  of  March  0, 
1855,  acquire  exclusive  rights  in  the  bed  there- 
of by  merely  staking  It  off;  he  must  plant,  or 
at  least  intend  forthwith  to  plant,  oysters  or 
clams  therein.  Blrdsall  v.  Rose,  46  N.  J.  L. 
861. 

Under  the  act  for  the  preservation  of  oysters 
and  other  shell  fish  in  the  state,  the  lessees  of 
oyster  fisheries  In  public,  waters  are  obliged 
to  set  up  stakes,  buoys,  and  marks  only  in  case 
the  commissioners  require  this  to  be  done. 
State  V.  Sutton,  2  R.  I.  434. 

A  person  in  possession  of  oyster  grounds  In 
public  waters  under  claim  of  right  cannot  be 
ousted  therefrom  on  the  suit  of  one  who  can 
show  no  right  acquired  under  the  formalities  of 
the  law  by  virtue  of  which  he  could  have  ac- 
quired such  right,  although  the  statutory  rental 
to  the  state  had  been  paid.  West  v.  Adams,  2 
Va.  Dec.  517,  27  S.  E.  496, 

Presci-iptive  rights. 

Exclusive  right  to  take  oysters  from  a  navi- 
gable bay  cannot  be  acquired  by  prescription, 
although  the  state  may  grant  such  right.  Jones 
V.  Johnson,  6  Tex.  Civ.  App.  262,  25  S.  W.  650. 

The  state's  title  to  bottoms  cannot  be  dis- 
turbed by  a  use  thereof  for  oyster  beds,  as  time 
runs  not  against  the  state.  Hurst  v.  Dulany, 
84  Va.  701,  5  S.  E.  802. 

No  title  can  be  acquired  by  an  individual  to 
natural  oyster  beds  located  in  the  waters  on 
the  Gulf  of  Mexico  within  the  Jurisdiction  of 
Louisiana,  since  their  sale  Is  forbidden  by  La. 
act  110  of  1892,  declaring  them  the  property 
of  the  state,  and  permitting  them  to  be  used  as 
a  common  by  its  citizens.  Louisiana  Land  & 
Fisheries  Co.  v.  Gasquet,  45  La.  Ann.  759,  13 
So.  171. 

A  prescriptive  right  to  take  clams  from  cer- 
tain flats  cannot  be  established  by  evidence 
that  the  claimant  has  been  accustomed  to  do 
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so  for  the  preceding  sixty  years  at  his  free  will 
and  pleasure ;  and  that  privilege  may  be  barred 
at  any  time  by  the  state.  Moulton  v.  Llbbey, 
37  Me.  472,  50  Am.  Dec.  57. 

The  presumption  of  a  grant  from  the  Crown 
of  a  several  oyster  fishery  in  a  tidal  river,  aris- 
ing from  user.  Is  not  affected  by  evidence  that 
the  inhabitants  of  a  borough  had  from  time  im- 
memorial exercised  the  right  of  dredging  for 
oysters  in  the  river  during  lent.  Saltash  v. 
Goodman,  L.  R.  7  Q.  B.  Dlv.  106. 

Where  the  user  of  a  several  oyster  fishery  in 
a  tidal  river  Is  sufficient  to  raise  a  presumption 
of  a  grant  from  the  Crown,  the  fact  that  the 
inhabitants  of  r  borough  from  time  Immemorial 
had  exercised  the  privilege  of  dredging  for  oys- 
ters at  the  same  place  during  lent  will  not  raise 
a  presumption  that  this  period  was  excepted 
from  the  grant.     Ibid. 

Where  a  committee  authorized  to  designate 
for  oyster  planting  places  other  than  natural 
oyster  beds,  desiguated  as  such  place  a  natural 
oyster  bed,  the  grantee  taking  possession  there- 
under cannot  acquire  any  rights  therein  by  ad- 
verse possession,  as  the  title  to  the  natural 
oyster  beds  is  in  the  state,  against  which  title- 
by  adverse  possession  cannot  be  acquired. 
Clinton  V.  Bacon,  56  Conn.  508,  16  Atl.  548. 

Rights,  if  any.  acquired  by  a  citizen  of  the- 
state  of  New  York  under  the  common  law  by 
long  possession  and  user  of  an  oyster  bed  in 
any  of  the  common  or  public  lands  of  the  state- 
are  yielded  up  by  removal  from  the  state. 
Huntington  v.   Lowndes,  40  Fed.  625. 

A  custom  among  oyster  men  to  assert  or 
acknowledge  between  themselves  an  exclusive 
right  to  the  possession  of  land  under  public 
waters  staked  out  for  the  planting  of  oysters- 
cannot,  in  the  absence  of  color  of  title,  give  rise^ 
to  any  prescriptive  right  as  against  the  state, 
or  create  or  vest  any  title  in,  or  right  of  pos- 
session to,  the  land  in  any  person.  Housman 
V.  Weir,  15  Abb.  N.  C.  415. 

Interference  with. 

Oysters  planted  by  an  Individual  in  a  bed 
clearly  designated  and  marked  out  in  tidal 
waters  which  are  free  for  all  inhabitants  of  the- 
state  belong  to  him,  and  he  may  maintain  tres- 
pass against  another  for  removing  them.  But, 
If  oysters  previously  existed  there  in  their  nat- 
ural state,  he  cannot  deprive  the  public  of  the 
right  to  take  them.  Decker  v.  Fisher,  4  Barb. 
592. 

One  depositing  oyster  shells  from  which  by 
natural  growth  oysters  develop  in  the  course 
of  about  two  years,  in  navigable  tide  waters  be- 
yond high-water  mark,  where  natural  beds  do 
not  exist,  may  maintain  an  action  against  a 
stranger  Viho  removes  and  converts  the  matured 
oysters.  Grace  v.  Wlllets,  50  N.  J.  L.  414,  14 
Atl.   559. 

Although  the  act  of  a  person  in  planting  oys- 
ters in  tide  water  Is  criminal  under  the  laws  of 
the  state,  it  does  not  authorize  a  third  person 
to  confiscate  them.  Sutter  v.  Van  Derveer,  47 
Hun,   366. 

When  one  has  planted  clams  in  tidal  waters 
in  a  designated  place  where  they  do  not  nat- 
urally grow,  the  law  does  not  Impute  an  aban- 
donment thereof;  and  when  they  do  not  in- 
terfere with  the  public  right  of  fishery  one  who 
wantonly  and  deliberately  takes  them  under 
color  of  his  right  to  participate  In  a  common 
fishery  in  those  waters,  and  knowing  of  their 
private  ownership,  Is  liable  In  trespass.  Fleet 
V.  Hegeman,  14  Wend.  42. 

One  who,  In  digging  quahaugs  upon  a  licensed 
oyster  bed  without  the  consent  of  the  licensee, 
destroys  oysters,  is  liable  to  Indictment  under 
the  Massachusetts  statutes,  although  he  has  no 
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intent  to  take  the  oysters.  Com.  t.  Monimon, 
136  Mass.  466. 

While  one  who  plants  his  clams  on  a  bed  pre- 
Tlously  leased  to  another  might  have  been 
compelled  to  remove  them,  and  the  lessee  might 
have  removed  them  himself,  the  fact  that  they 
were  placed  on  the  locus  by  one  who  neither 
knew  of  the  lease  nor  was  chargeable  with  any 
knowledge  of  It  by  reason  of  absence  of  baoys  or 
stakes  docs  not  forfeit  his  property  In  the  shell 
Ush,  nor  Justify  the  lessee  in  appropriating  the 
clams  to  his  own  use.  Davis  v.  Davis*  72  App. 
Dlv.  698,  76  N.  Y.  Supp.  639. 

Where  one  statute  provided  that  the  taking 
and  carrying  away  of  oysters  should  be  lar- 
ceny, under  all  circumstances  in  which  the  tak- 
ing and  carrying  away  of  any  other  personal 
property  would  be  larceny,  and  shall  be  pun- 
ished accordingly ;  and  an  amendment  provided 
that  "every  person  who  shall  wrongfully  take 
and  carry  away  oysters  from  a  private  oyster 
bed  shall  for  the  first  offense  be  fined  $50,  and 
be  Imprisoned  for  thirty  days,  and  for  any  sub- 
sequent offense  shall  be  fined  $100,  and  be  im- 
prisoned for  six  months, — two  distinct  offenses 
were  created  by  such  statutes,  by  the  former 
the  offense  of  larceny,  and  by  the  latter  the  of- 
fense of  wrongfully  taking.  State  v.  Tayler, 
13  R.   I.  541. 

Where  a  person  Is  indicted  for  stealing  oys- 
ters from  a  private  oyster  bed  under  the  act 
for  the  preservation  of  oysters  and  other  shell 
fish  in  the  state,  it  is  no  defense,  where  it  ap- 
pears that  the  oysters  were  taken  from  a  pri- 
vate bed,  that  the  place  from  which  the  oysters 
were  taken  had  been  used  as  a  common  and 
public  fishery ;  and  it  is  no  defense  that  the 
place  where  the  private  bed  was  located  had 
been  a  common  quahaug  fishery,  and  this  fish- 
cry  was  interrupted  and  destroyed  by  the 
planting  of  the  oyster  bed.  State  v.  Cozzens, 
2  R.  I.  661. 

A  right  of  action  against  a  trespasser  for  tak- 
ing oysters  from  a  planting  ground  staked  out 
by  the  plaintiff  is  not  abated  by  the  repeal, 
pending  the  action,  of  the  statute  In  pursuance 
of  which  the  planting  ground  was  staked  out. 
Gallup  V.  Tracy,  25  Conn.  10. 

Equity  will  restrain  concerted  action  to  ap- 
propriate the  benefits  of  oyster  fields  during 
the  pendency  of  a  suit  to  determine  whether 
the  public  have  a  right  of  fishery  upon  oyster 
grounds  alleged  to  be  private  property,  when  It 
appears  that,  if  private  property  is  destroyed, 
no  adequate  remedy  can  be  obtained,  owing  to 
the  pecuniary  Irresponsibility  of  the  defendants, 
or  that  a  multiplicity  of  suits  would  have  to 
be  brought,  owing  to  the  large  number  of  defend- 
ants.    Brltton  V.  Hill,  27  N.  J.  Eq.  389. 

The  Joint  lessees  of  adjoining  tracts  of  navi- 
gable tide  waters,  who  have  by  agreement 
planted  them  in  common  with  oysters,  may 
properly  Join  in  prosecuting  for  damages  a  tres- 
passer thereon.  Wooley  v.  Campbell,  37  N.  J. 
L.  163. 

The  right  to  proceed  criminally  against  one 
taking  clams  from  a  private  clam  bed  in  pub- 
lic waters,  under  a  section  of  the  statute  for- 
bidding such  act,  is  not  affected  by  the  alter- 
nate enactment  and  repeal  of  another  section 
authorizing  the  granting  of  licenses  to  make 
oyster  and  clam  beds  In  the  waters  of  the 
state,  when  the  latest  repealing  act  on  the  sub- 
ject applies  only  to  oyster  beds,  so  that  the 
maintenance  of  private  clam  beds  may  be  re- 
garded as  lawful.  State  v.  Goulding,  131  N. 
C.  716,  42  S.  E.  663. 

The  assignee,  from  the  state,  of  oyster  beds 
may  maintain  an  action  of  unlawful  entry  and 
detainer  against  one  depriving  him  thereof. 
Power  V.  Tazewell,  25  Gratt.  786. 

The  lord  of  the  manor  cannot  maintain  an 
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equitable  action  against  the  lord  of  another 
manor  to  quiet  his  right  to  an  oyster  fishery 
until  such  right  shall  have  been  first  deter- 
mined at  law,  as  he  is  not  entitled  to  an  equi- 
table remedy  where  there  is  a  controversy  with 
but  one  person,  which  may  be  determined  in  a 
single  action  at  law.  Tenham  v.  Hert>ert,  2 
Atk.  488. 

An  action  by  the  owner  lies  against  one  who 
converts  to  his  own  use  oysters  by  dredging 
through  the  bed  lying  under  navigable  tide 
waters  upon  grounds  so  marked  that  he  knows 
they  are  held  as  private  property.  Metzger  v. 
Post,  44  N.  J.  L.  74,  48  Am.  Rep.  341. 

An  indictment  for  wrongfully  taking  oys- 
ters, under  R.  I.  Pub.  I^ws,  chap.  71,  f  1,  Is 
sufficient  where  it  charges  the  offense  in  the 
words  of  the  statute,  designating  the  bed  as 
the  bed  of  the  lessee,  who  Is  named.  It  is  not 
necessary  to  allege  the  ownership  of  the  oys- 
ters, for  it  matters  not  whose  they  were,  so 
lonff  as  they  were  wrongfully  taken.  Nor  is  it 
material  that  another  was  proved  to  have  been 
Interested  with  the  lessee,  for,  as  ownership 
was  not  alleged,  there  could  be  no  variance  by 
reason  of  such  proof.  State  v.  Tayler,  13  R. 
I.  541. 

A  witness  cannot  give  his  opinion  as  to  the 
damages  caused  by  dredging  across  a  bed 
planted  with  young  oysters.  Newton  v.  Ford- 
ham,  7  Hun,  58. 

X.  Ewiinotion. 

The  forfeiture  of  a  several  fishery  is  not 
shown  by  evidence  that  the  owners  of  the  fish- 
ery had  forfeited  their  liberties  and  free  usages, 
as  these  words  are  not  sufilcient  to  include  a 
several  fishery.  Northimiberland  v.  Houghton. 
L.  R.  5  Exch.  127,  89  L.  J.  Exch.  N.  8.  66,  22 
L.  T.  N.  S.  491,  18  Week.  Rep.  495. 

The  fact  that  the  owner  of  a  several  flsheir 
and  his  predecessora  in  title  have  for  a  long 
period  of  years  permitted  the  public  without 
molestation  to  fish  there  does  not  raise  a  pre- 
sumption tiiat  the  fishery  has  been  abandoned 
or  dedicated  to  the  public.  So  held  In  a  cam 
relating  to  a  fishery  located  In  the  Thames  at 
a  point  above  the  action  of  the  tide.  Smith  v. 
Andrews  [1891]  2  Ch.  678.  65  L.  T.  N.  S.  175. 

A  right  of  fishery,  unlike  a  right  of  free  war> 
ren,  is  divisible,  so  that,  though  the  right  to 
take  floating  fish  may  be  abandoned,  the  right 
of  dredging  may  still  remain  private  property. 
Rogers  v.  Allen,  1  Campb.  309. 

The  right  of  fishing  in  private  waters  is  a 
right  to  profit  In  lands,  not  a  subjection  to  pub- 
lic servitude,  like  a  right  of  way:  hence,  it 
cannot  be  acquired,  as  can  the  latter,  by  im- 
plied dedication  of  the  owner  to  public  use,  but 
only  by  grant  or  prescription.  Cobb  v.  Daven- 
port, 33  N.  J.  L.  228,  97  Am.  Dec.  718. 

Dedication  of  a  private  fishery  to  the  public 
depends  upon  the  Intention  of  the  owner  so  to 
devote  it.  Lembeck  v.  Nye,  47  Ohio  St.  337, 
8  L.  R.  A.  578,  24  N.  E.  686. 

Where  the  owner  of  a  fishery  does  not  him- 
self work  it  for  profit,  but  suffers  the  public 
to  fish  in  it  without  objection,  a  user  by  an 
individual  which  is  not  distinguished  from  that 
of  the  public  will  be  considered  permissive,  un- 
less there  is  evidence  that  It  was  under  a  claim 
of  right  in  himself,  and  that  the  owner,  know- 
ing of  such  right,  acquiesced  in  it.  Cobb  v. 
Davenport,  82  N.  J.  L.  369. 

The  grant  by  the  ecclesiastical  commission  of 
lands  adjoining  a  river  in  which  a  right  of  fish- 
ery had  previously  been  granted  by  its  predeces- 
sor, without  any  reservation  of  such  right,  does 
not,  therefore,  extinguish  it.  Hamilton  v. 
Musgrove,  Ir.  Rep.  6  C.  L.  129,  19  Week.  Rep. 
443. 
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XI,  Protection  of, 
Trespa%9. 

Trespass  will  lie  for  a  direct  Interruption  of 
4in  exclusiye  fishery.  Hart  v.  Hill,  1  Whart. 
181. 

Trespass  will  lie  for  disturbing  a  several  fish- 
ery in  the  soil  of  another,  though  no  fish  are 
taken.  Holford  v.  Bailey,  8  Q.  B.  1000,  Af- 
firmed in  13  Q.  B.  426. 

A  writ  of  trespass  quod  oepit  piscem  Is  good 
although  the  charge  is  for  taking  divers  fishes 
from  diverse  places.     4  Hen.  VI.,  11,  pi.  7. 

One  having  a  free  fishery  may  maintain  tres- 
pass against  one  fishing  there  and  taking  fish. 
tJmith  V.  Kemp.  Carth.  285,  Holt,  322,  2  Salk. 
•637. 

Where  the  owner  of  the  soil  covered  with 
water  has  a  right  to  fish  with  others,  he  may 
liave  an  action  of  trespass,  though  Holt,  Ch.  J., 
said  that  it  would  not  lie  for  one  Who  had  but 
■a  liberty  to  fish.  Glpps  v.  Woolllcot,  Holt,  823, 
Skinner,  677,  Comb.  483,  464. 

But  in  an  action  for  trespass  for  taking  fish 
from  plaintlfTs  free  fishery.  Judgment  was  ren- 
dered for  defendant  because  the  declaration  did 
not  allege  that  the  defendant  took  salmones 
^uo9.     Gibbs  v.  Woolliscott,  3  Salk.  291,  360. 

The  owner  of  a  private  lake  or  pond  may  pre- 
Tent  any  other  person  from  taking  fish  there- 
from, and  may  bring  fin  action  of  trespass,  if, 
-after  proper  notice,  anyone  insists  on  taking 
such  fish,  and  may  make  criminal  complaint 
4Lgainst  him  under  How.  Anno.  SUt.  f  21971$, 
if  he  himself  has  first  complied  with  the  stat- 
ute.    Re  Water  Rights.  6  Det.  Tj.  N.  No.  14. 

The  owner  of  a  fishery  can  maintain  trespass 
against  anyone,  even  the  several  owner  of  the 
tinderlylng  soil,  for  taking  his  fish.  Turner  v. 
Hebron,  61  Conn.  175,  187,  14  L.  R.  A.  386,  22 
Atl.  951. 

Trespass  may  be  maintained  by  one  In  actual 
physical  or  mechanical  possession  of  a  fishery. 
Bristow  V.  Cormican,  L.  R.  3  App.  Cas.  641. 

The  right  to  fish  is  what  Is  commonly  called 
«  profit  d  prendre;  it  is  of  such  a  nature  that 
a  person  who  enjoys  that  right  has  such  possess- 
'Ory  rights  that  he  can  bring  an  action  for  tres- 
pass at  common  law  for  the  infringement  of 
those  rights,  as,  0.  g.,  the  pollution  of  the  stream. 
Fitagerald  v.  Flrbank  [1897]  2  Ch.  96,  76  L.  T. 
N.  S.  584,  66  L.  J.  Ch.  N.  S.  529. 

The  owner  of  a  several  fishery  has  such  a 
property  in  the  fish  therein  that  he  may  main- 
tain an  action  of  trespass  against  one  taking 
them,  alleging  in  his  declaration  that  it  is  for 
taking  piece*  euae.  Child  v.  Greenhill,  Cro.  Car. 
553. 

Trespass  quare  claueum  lies  against  one  who 
i>reaks  down  weirs  on  his  own  land,  causing  the 
water  to  overfiow  another's  fishery  on  adjoin- 
ing land;  and  the  fact  that  the  fish  thereby 
escape  is  but  an  aggravation  of  damages,  and 
does  not  change  the  nature  of  the  action.  Court- 
ney V.  Collet,  1  Ld.  Raym.  272,  12  Mod.  164. 

The  possessory  title  of  one  occupying  land 
containing  a  trout  stream  under  an  unrecorded, 
but  valid,  lease  is  sufllclent  to  enable  him  to 
jnalntain  trespass  against  one  fishing  in  the 
stream  under  no  better  title.  Beach  v.  Mor- 
gan, 67  N.  H.  529,  41  Atl.  340. 

An  action  of  trespass  can  be  maintained  by 
the  owner  of  lands  upon  which  a  lake  is  exclu- 
sively situated  against  persons  entering  upon 
such  lake  and  taking  fish  therefrom  without  the 
consent  and  against  the  will  of  such  owner. 
Beckman  v.  Kreamer,  43  111.  447,  92  Am.  Dec. 
146. 

The  lessee  of  lands  occupied  by  him  for  fish- 
lug  purposes  may  maintain  trespass  against  one 
who  unlawfully  enters  and  fishes  upon  them. 
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Solomon  v.  Grosbeck,  65  Mich.  640,  36  N.  W. 
103. 

.  In  trespass  for  fishing  In  plaintiff's  several 
fishery  it  is  no  defense  that  defendant  caught 
no  fish,  for  the  act  of  fishing  was  not  an  In- 
fringement of  plaintiff's  right,  but  would  after- 
wards be  evidence  of  a  using  and  exercising  of 
the  right  by  the  defendant  if  such  an  act  were 
overlooked.  Patrick  v.  Greenway,  cited  In  Mel- 
lor  V.  Spateman,  1  Wms.  Saund.  346b. 

But  case,  and  not  trespass  i>i  ct  armie,  is  the 
remedy  to  be  pursued  by  the  owner  of  a  sole 
and  separate  fishery  against  a  lower  owner  of 
a  similar  fishery  who,  by  the  construction  of 
fish  traps  and  weirs,  prevents  the  passage  of  fish 
up  the  stream  to  plaintiff's  fishery.  Hamilton 
V.  Donegall,  3  Ridgeway,  267,  3^4. 

So,  H  grantee  of  a  right  of  fishery  on  grantor's 
fiats  can  maintain  case,  and  not  trespass  quare 
olaueum,  for  an  Injury  to  his  easement.  Mat- 
thews V.  Treat,  75  Me.  694. 

Ejectment  will  not  lie  to  recover  a  fishery. 
Waddy  v.  Newton,  8  Mod.  276;  Herbert  v. 
Laughluyn,  Cro.  Car.  492. 

Batraordinary  remediea. 

The  owners  of  an  exclusive  fishery  In  a  non- 
tidal  lake  win  be  protected  in  their  property 
by  extraordinary  remedy.  Pery  v.  Thornton, 
ir.  L.  R.  23  Eq.  402. 

Where  one  claims  a  sole  fishery  In  a  naviga- 
ble river  by  grant  from  the  King,  quo  warranto 
will  issue  to  try  the  title  of  the  grantee.  War- 
ren V.  Matthews,  1  Salk.  357. 

Equity  may  restrain  interference  with  a  sev- 
eral fishery  where  no  adequate  remedy  exists 
by  tort  or  statutory  process  or  seizure  of  boats, 
seines,  etc.  Wilson  v.  Hill,  46  N.  J.  Eq.  367, 
19  Atl.  1097. 

Equity  will  restrain  trespass  on  a  private 
fishery  in  tidal  waters  when,  by  reason  of  the 
trespasser's  Impecunioslty,  the  remedy  at  law 
Is  inadequate.    Ibid. 

One  claiming  an  exclusive  right  of  fishing 
In  an  arm  of  the  sea  may  have  relief  by  Injunc- 
tion, as  his  common-law  remedy  of  proceeding 
separately  against  each  trespasser  is  insufficient. 
Allen  V.  Donnelly,  5  Ir.  Ch.  Rep.  229. 

Making  the  unlawful  destruction  of  fish  a 
misdemeanor  and  punishable  as  such  does  not 
preclude  a  civil  proceeding  to  enjoin  It  as  a 
nuisance.  People  v.  Truckee  Lumber  Co.  116 
Cal.  397,  39  L.  R.  A.  681,  48  Pac.  374. 

A  man  In  actual  possession  of  a  sole  right  of 
fishery  may  maintain  a  bill  against  one  threat- 
ening to  disturb  him  In  his  right,  for  a  com- 
mission to  examine  his  witnesses  and  perpetu- 
ate their  testimony,  without  first  bringing  an 
action  at  law ;  though  it  would  be  otherwise 
bad  he  been  actually  disturbed  In  his  fishing, 
thereby  giving  him  a  remedy  at  law.  Dorset 
V.  Glrdler,  Prec.  In  Ch.  631. 

The  grantee  of  an  exclusive  right  of  fishing 
In  a  nonnavlgable  river  may  maintain  an  ac- 
tion for  Injunction  and  damages  against  a  per- 
bon  who,  by  discharging  water  polluted  with 
sand  and  gravel  Into  the  river,  has  driven  away 
the  fish  and  Injured  the  spawning  beds.  Fitz- 
gerald V.  Flrbank,  66  L.  J.  Ch.  N.  S.  520 
[1897]  2  Ch.  96,  76  L.  T.  N.  S.  584. 

When  a  claim  to  an  exclusive  fishery,  set  up 
against  the  common  right  of  the  public,  has 
been  established  in  point  of  fact.  Interference 
therewith  will  be  restrained  by  Injunction.  Al- 
len V.  Donnelly,  5  Ir.  Ch.  229. 

An  Injunction  will  be  granted  to  restrain  ap- 
prehended Injury  to  fish  ponds.  Bathurst  v. 
Burden,  2  Bro.  Ch.  64. 

The  owner  of  premises  used  for  fish  culture, 
whose  pond  Is  supplied  by  water  from  an  under- 
ground channel  of  a  stream,  and  not  merely  by 
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percolation.  Is  entitled  to  an  Injunction  requir- 
ing the  erection  of  a  barrier  or  dam  on  the 
premises  of  an  adjoining  owner,  so  as  to  i«- 
store  to  a  spring  on  bis  premises  the  water  di- 
verted from  the  pond  supplied  thereby  and  from 
a  natural  water  course  which  is  the  outlet 
thereof,  by  the  digging  of  .a  well  on  such  other 
premises.  Castalla  Trout  Club  Co.  ▼.  Castalla 
Sporting  Club,  8  Ohio  C.  C.  194. 

One  who  has  been  In  possession  of  a  sole 
fishery  for  a  considerable  length  of  time  may 
bring  a  bill  to  be  quieted  in  possession,  al- 
though he  has  not  established  his  right  at  law ; 
and  It  Is  no  objection  to  such  relief  that  the 
different  defendants  have  separate  defenses, 
as  the  question  whether  the  plalntlflT  has  a 
right  to  the  sole  fishery  extends  to  all  the 
defendants.     York  v.  Pllklngton,  1  Atk.  282. 

One  not  occupying,  or  Intending  to  occupy, 
his  alleged  private  fishery  cannot  be  so  Injured 
In  respect  thereto  as  to  give  him  any  claim  to 
protection  by  an  Injunction  against  an  Interfer- 
ence with  any  technical  right  he  may  have. 
Stannard  v.  Hubbard,  34  Conn.  375. 

Equity  will  not  restrain  the  removal  of  stakes 
from  a  fishing  ground  when  they  will  not  be 
needed  for  immediate  use,  can  be  easily  replaced 
In  ample  time  for  use,  and  at  a  price  easily  as- 
certained and  measurable  in  damages.  Hettrlck 
V.  Page,  82  N.  C.  65. 

Injunction  will  not  He  to  restrain  interfer- 
ence with  a  public  fishery,  upon  the  suit  of  one 
who  shows  no  special  injuries  arising  from  the 
violation  of  private  right.  Delaware  ft  M.  R. 
Co.  V.  Stump,  8  Gill  &  J.  479,  29  Am.  Dec.  561 ; 
Reyburn  v.  Sawyer,  128  N.  C.  8,  37  S.  B.  954. 

But  equity  will  restrain  the  maintenance  of  a 
fishing  trap  in  violation  of  law  upon  the  suit 
of  one  who  suffers  special  damage  thereby. 
Cherry  Point  Fish  Co.  v.  Nelson,  25  Wash.  558, 
66  Pac.  55. 

An  Injunction  restraining  the  drawing  of  nets 
in  a  public  fishery  adjoining  private  lands  in 
violation  of  statutory  rights  cannot  be  broader 
than  is  Justified  by  the  statute.  Heckman  v. 
Swett,  107  Cal.  276,  40  Pac.  420. 

Penalties, 

A  penal  statute  forbidding  any  person  to  en- 
ter upon  the  land  of  another  without  the  per- 
mission of  the  owner,  for  the  purpose  of  fishing, 
applies  to  every  such  act;  and  failure  to  take 
care  that  the  statutory  direction  is  observed 
supplies  the  criminal  intent.  State  v.  Turner, 
60  Conn.  222,  22  Atl.  542. 

Under  the  English  act  of  1878,  forbidding 
the  fishing  for  trout  with  rod  and  line  without 
a  license,  a  person  licensed  to  fish  with  rod  and 
line  will  be  subject  to  the  penalty  if  he  at- 
tempts to  use  three  rods  and  lines  at  the  same 
time  while  having  only  one  license.  Combridge 
V.  Harrisjon,  64  L.  J.  M.  C.  N.  S.  175,  15  Re- 
ports, 327,  72  L.  T.  N.  S.  592,  59  J.  P.  198. 

In  a  criminal  prosecution  against  one  In 
charge  of  a  vessel  for  taking  fish  in  violation  of 
a  statute,  a  decree  forfeiting  the  vessel  violates 
the  owner's  constitutional  right  to  a  trial  by 
Jury,  where  he  Is  not  a  party  to  the  proceeding, 
which  was  criminal  In  its  nature,  and  not  in 
rem.     The  J.  W.  French,  13  Fed.  916. 

A  statutory  provision  that  any  person  taking 
fish  in  violation  of  its  terms  shall  forfeit  his 
vessel  does  not  authorize  the  forfeiture  and  sale 
of  the  vessel  of  another  of  which  the  offender 
had  possession  at  the  time.     Ibid. 

An  Information,  to  be  sufficient  to  charge  the 
offense  defined  by  an  act  entitled,  "An  Act  to 
Prevent  EMshing  and  Hunting  on  the  Inclosed 
Lands  of  Another."  must  expressly  allege,  not 
only  want  of  consent  of  the  owner  to  the  entry 
upon  the  land,  but  also  the  want  of  the  like  con- 
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sent  of  the  "proprietor  and  the  agent  in  charge,**" 
owner,  proprietor,  and  agent  being  all  named  in 
the  statute.  Holtzgraft  v.  State,  23  Tex.  App. 
404,  5  S.  W.  117. 

One  who  owns  the  land  on  but  two  sides  or 
a  pond  of  water,  the  other  sides  of  which  are 
owned  by  other  persons  whose  title  extends  to- 
low-water  mark,  Is  not  entitled  to  maintain 
a  proceeding  under  N.  Y.  Laws  1887,  chap.  623, 
to  recover  the  prescribed  penalties  for  taking- 
fish  from  a  pond  laid  out  as  a  private  park  for 
propagating  and  protecting  fish,  since  he  has 
no  such  exclusive  ownership  or  control  over  the 
waters  or  the  land  underneath  as  is  required  by^ 
the  act.  Hill  v.  Bishop,  43  N.  Y.  S.  R.  736,  17 
N.  Y.  Supp.  297. 

One  who  paddles  a  boat  in  which  another  i» 
Illegally  fishing  may  be  convicted  for  partici- 
pating In  tlK  offense.  Com.  v.  ttlchardson,  142" 
Mass.  71,  7  N.  E.  26. 

One  not  the  owner  or  lessee  of  all  the  lantf 
under  or  around  and  adjoining  a  pond  is  not 
entitled  to  maintain  an  action  to  recover  the- 
penalty  prescribed  by  Gen.  Laws,  chap.  179,  f- 
1.  for  catching  fish  In  the  pond  of  another. 
Chase  v.  Baker,  59  N.  H.  347. 

Under  a  statute  against  killing  fish  In  a  pri- 
vate river  without  the  consent  of  the  owner, 
such  killing  must  have  occurred  in  an  inclosed" 
ground.     Rex  v.  Sadler,  2  Chltty,  519. 

Under  a  penal  statute  prohibiting  the  erec- 
tion of  a  fish  weir  in  tide  waters  l>eiow  low- 
water  mark  in  front  of  the  shore  or  fiats  of  an- 
other, without  the  owner's  consent,  if  "the- 
rights  of  others"  would  thereby  be  interfere<f 
with.  It  was  held  that  the  owner  has  acquired 
uo  such  fishing'  right  as  to  be  protected  by 
equity,  unless  he  actually  uses  such  privilege. 
Perry  v.  Carleton,  91  Me.  349,  40  Atl.  134. 

An  indictment  at  common  law  for  a  nuisance- 
does  not  He  for  obstructing  the  passage  of  fish 
by  a  dam  built  across  a  river  not  navigable,  but 
recourse  must  l>e  had  to  the  remedy  provided" 
by  statute,  where  the  statute  has  changed  the 
common  law  on  the  subject.  Com.  v.  Chapin,  5- 
Plck.  199,  16  Am.  Dec.  386. 

An  Indictment  will  He  for  fishing  In  another**. 
pond  and  carrying  away  the  fish,  being  the 
goods  and  chattels  of  the  prosecutor.  Reg.  ▼. 
Steer,  6  Mod.  183. 

That  a  weir  Is  placed  on  land  from  which  the 
tide  wholly  ebbs  does  not  prevent  its  belng- 
within  the  terms  of  a  statute  forbidding  the 
placing  of  a  .weir  below  low-water  mark  In 
front  of  the  shore  of  a  third  person  without  his 
consent.  It  Is  sufficient  If  the  weir  is  erecteif 
beyond  or  nearer  the  middle  of  the  channel  than 
the  low-water  line  of  the  fiats  Intended  to  be 
protected.  Donnell  v.  Joy,  85  Me.  118,  26  Atl. 
1017. 

A  statute  protecting  the  fishery  of  the  owner 
of  a  "private"  stream,  spring,  or  pood  relate* 
only  to  a  stream,  spring,  or  pond  the  waters 
of  which  are  entirely  controlled  In  every  part 
by  the  person  claiming  the  fishery.  Benscoter 
V.  Long,  157  Pa.  208,  27  Atl.  674. 

Ahaiement. 

While  the  right  to  abate  a  public  nuisance 
created  by  the  Interruption  of  the  public  right 
of  navigation  or  of  fishery  belongs  to  every  citi- 
zen, such  right  cannot  be  exercised  lawfully  If 
its  exercise  involves  a  breach  of  the  peace ;  but 
In  such  case  the  one  erecting  the  nuisance  must 
be  proceeded  against  legally.  Day  v.  Day.  4 
Md.  262. 

A  right  to  remove  engines  placed  in  a  tidal 
river  for  catching  salmon  is  not  limited  to  the 
conservators  or  overseers  under  a  statute  pro- 
viding that  any  engine  placed  or  used  In  con- 
travention of  the  statute  may  be  taken  posseft^ 


1902. 


State  y.  Shaw. 


525 


«loD  of  or  deatroyed.  Williams  v.  Blackwall,  82 
L.  J.  Bzch.  N.  S.  174,  2  Hurlst.  ft  C.  88,  9  Jar. 
N.  S.  579,  8  L.  T.  N.  S.  252,  11  Week.  Rep.  621. 

One  has  no  right  to  Interfere  (trespass)  with 
the  wclr  of  another,  eyeu  though  as  against  the 
-Crown  It  is  a  porpresture.  Wilson  ▼.  Codyre, 
:27  N.  B.  820. 

The  owner  of  a  several  flshery  may  detain 
the  nets  and  oars  of  persons  unlawfully  fishing 
418  security  for  his  damages ;  but,  if  he  destroys 
them,  he  Is  liable  lu  trespass.  Reynell  v. 
-Champemoon,  Cro.  Car.  228. 

Any  act  which  Interferes  with  the  enjoyment 
•of  the  right  of  flshery  In  Lake  Michigan  in  any 
particular  locality,  if  it  affects  all  alike  who 
£sh  in  that  locality,  is  a  public,  and  not  a  pri- 
vate, nuisance;  and  no  private  individual  may 
maintain  an  action  in  equity  to  enjoin  its  con- 
tinuance. Kuehn  v.  Milwaukee,  88  Wis.  588,  18 
L.  B.  A.  568,  58  N.  W.  912. 

Procedure. 

Claimants  of  rights  In  a  fishing  privilege 
may  be  Joined  as  defendants  in  an  action  to 
•^ulet  title  thereto  by  the  owner  of  the  land  to 
which  such  right  is  by  statute  appurtenant,  al- 
though claiming  and  exercising  such  rights  sev- 
erally and  separately,  each  at  a  distinct  part  of 
the  shore,  where  their  claims,  though  under  dif- 
ferent patents,  were  from  the  same  source,  and 
the  injury  to  the  plaintiff,  as  well  as  their  de- 
fenses to  the  action,  depend  as  to  each  upon  the 
«ame  facts.  Heckman  v.  Swett,  99  Cal.  303,  83 
Pac.  1099. 

A  cause  of  action  for  wrongfully  entering 
upon  plaintiff's  lands  under  water  and  taking 
And  carrying  away  Osh  therefrom  may  be  united 
with  a  cause  of  action  for  an  entry  upon  the 
■Aaroe  land  at  another  time  and  catching  and 
killing  muakrats  there.  Whatllng  v.  Nash,  41 
Hun,  679. 

Damagea. 

Prospective  profits  of  a  fishing  business  are  of 
too  speculative  a  nature  to  be  allowed  In  an  ac- 
tion for  damages  for  negligent  injury  to  nets. 
Wright  V.  Mulvaney,  78  Wis.  89,  9  L.  R.  A.  807, 
48  N.  W.  1045. 

What  plaintiff  must  shoio. 

One  claiming  an  exclusive  fishery  in  tide  wa- 
ter must  establish  his  right  by  satisfactory 
proof.  Gould  V.  James,  6  Cow.  •869;  Yard  v. 
Carman,  8  N.  J.  L.  937;  FItxwalter's  Case,  1 
Mod.  105. 

A  several  or  exclusive  flshery  in  tidal  waters 
must  be  strictly  established  by  either  grant  or 
prescription.     Preble  v.   Brown,  47  Me.  284. 

A  several  fishery  in  a  tidal  river  is  not  a 
common  right,  and  therefore  prima  facie  does 
not  belong  to  any  person  until  some  evidence  is 
given.  Paley  v.  Birch,  8  Best  &  S.  336,  16  L. 
T.  N.  S.  410. 

No  right  to  an  exclusive  fishing  privilege  In 
41  navigable  river  is  establlBhed  without  proving 
a  compliance  with  the  statutory  requirements. 
TInicum  Fishing  Co.  v.  Carter,  61  Pa.  21,  100 
Am.  Dec.  697  ;  Benscoter  v.  Long,  157  Pa.  208, 
27  Atl.  674 :  Reynolds  v.  Com.  93  Pa.  458. 

One  cannot  recover  a  verdict  in  an  action  of 
trespass  for  fishing  In  his  fishery  unless  he 
:shows  either  possession  or  right.  Richardson 
V.  Orford,  2  H.  Bl.  182,  4  T.  B.  487,  1  Anstr. 
231. 

One  claiming  trespass  on  a  several  fishery  in 
hrachium  maris,  pleaded  In  confession  and 
avoidance,  must  establish  his  title.  Crlchton  v. 
Collery,  19   Week.  Rep.  107. 

One  claiming  a  right  to  abridge  the  common- 
law  right  of  any  subject  to  take  sea  fish  must 
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plead  that  matter  specially ;  it  cannot  be  pre- 
sumed.    Baggott  V.  Orr,  2  Bos.  &  P.  472. 

It  is  not  necessary  to  show  that  one's  own 
weir  is  within  his  defined  limits  to  uLaintain  an 
action  for  infringing  his  exclusive  right  of  fish- 
ing on  certain  flats,  although  its  position  might 
have  a  material  effect  upon  the  amount  of  dam- 
ages to  be  recovered.  Matthews  v.  Treat,  75 
Me.  504. 

Evidence, 

An  inhabitant  of  a  particular  place  cannot  be 
sworn  to  prove  a  prescriptive  flshery  in  all  the 
Inhabitants.  Gould  v.  James,  6  Cow.  369; 
Jacobson  v.  Fountain,  2  Johns.  175. 

But,  upon  the  question  of  the  right  of  the 
proprietor  of  a  certain  neck  of  land  to  an  ex- 
clusive shell  flshery  upon  the  shore,  a  neighbor- 
ing proprietor  similarly  situated  is  a  compe- 
tent witness  to  establish  the  right.  Gould  v. 
James,  6  Cow.  869. 

And  an  inhabitant  of  an  adjoining  town  Is 
admissible  as  a  witness  on  behalf  of  another  In- 
habitant sued  for  trespassing  on  a  private  shell 
fishery  to  prove  a  free  fishery  in  the  locus  in 
quo  on  behalf  of  all  the  inhabitants  of  the 
state,  even  though  he  is  liable  to  prosecution 
for  a  similar  trespass  in  case  the  right  does  not 
exist.     Ibid,  H.  P.  F. 


CHICAGO     &     ERIE     RAILROAD     COM- 
PANY, Piif.  in  Err., 

V, 

Priscilla  KEITH  et  al. 
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•1.  Section  8842,  ReT^.  Stat.,  reanirlnir 
railroad  companies  to  construct  and 
keep  open  ditcbes  of  snfllcient  deptb, 

width,  ajDd  grade  to  conduct  to  some  proper 
outlet  the  water  which  accumulates  along  the 
sides  of  such  roadbed  from  the  construction 
or  operation  of  such  road.  Is  a  valid  statute  in 
so  far  as  the  accumulation  of  water  is  injuri- 
ous to  the  contiguous  lands  or  detrimental  to 
the  public,  but  invalid  where  such  water  is 
not  injurious  to  such  lands  or  the  public. 

2.  In  so  far  as  f  f  16  and  19  of  article  1 
of  tbe  Constitution  conflict  with  the 
common  law,  these  sections  must  prevail  over 
that  law ;  and  this  is  so  whether  the  conflict 
is  as  to  the  right  or  remedy. 

3.  It  is  necessary  to  tbe  validity  of  an 
assessment  on  real  estate,  other  than 
general  taxes,  that  somewhere  along  the  line 
of  the  proceedings  notice  be  given  to  the  own- 
er and  an  opportunity  afforded  him  to  be 
heard  in  opposition  or  defense. 

4.  Sectioits  8348-834«,  Rev.  Stat.,  are  in 

*lleadnote8  by  the  Court. 


Note. — As  to  necessity  of  notice  and  oppor- 
tunity to  be  heard,  to  parties  subject  to  assess- 
ment, see  also,  in  this  series,  Poulsen  v.  Port- 
land (Or.)  1  L.  R.  A.  678 ;  Scott  v.  Toledo  (C. 
C.  N.  D.  Ohio)  1  L.  B.  A.  688 ;  Ulman  v.  Balti- 
more (Md.)  11  L.  R.  A.  224,  and  cases  In  note 
thereto:  Kelly  v.  Minneapolis  (Minn.)  26  L. 
R.  A.  92;  Hayes  v.  Douglas  County  (Wis.)  81 
L.  R.  A.  213 ;  Vlolctt  v.  Alexandria  (Va.)  31  L. 
R.  A.  382:  Norfolk  v.  Young  (Va.)  47  L.  R.  A. 
574 ;  Carson  v.  Broclcton  Sewerage  Comrs. 
(Mass.)  48  L.  R.  A.  277;  Adams  v.  Shelby vllle 
(Ind.)  49  L.  R.  A.  797;  and  King  v.  Portland 
(Or.)  55  L.  R.  A.  812. 
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conflict  TTltb  if  16  and  19  of  nrticlc  1 
of  the  Constitntlon,  and  are  void,  for  the 
reason  that  they  attempt  to  authorise  the 
taking  of  priyate  pfpoperty  for  prlyate  pur- 
poses and  without  due  course  of  law. 

(December  2,  1002.) 

ERROR  to  the  Circuit  Court  for  Allen 
County  to  review  a  judgment  afigrming 
a  judgment  of  the  Court  of  Common  Pleas 
in  defendants'  favor  in  a  suit  to  enjoin  the 
enforcement  of  an  order  for  the  construction 
of  a  drainage  ditch.    Reversed, 

Statement  by  Bnrket,  Ch.  J.: 
The  Chicago  &  Erie  Railroad  Company, 
plaintiff  in  error  and  also  plaintiff  below, 
filed  the  following  petition  m  the  court  of 
common  pleas  against  Priscilla  Keith  and 
Theo.  D.  Robb,  as  probate  judge  of  Allen 
county : 

"  Now  comes  the  plaintiff,  the  Chicago  & 
Erie  Railroad  Company,  and  says  that  it  is 
a  corporation  duly  organized  under  the  laws 
of  the  state  of  Indiana,  and  for  cause  of 
action  against  the  defendants,  Priscilla 
Keith  and  Theo.  D.  Robb,  as  judge  of  the 
probate  coiurt  of  Allen  county,  Ohio,  avers 
as  follows,  viz,:  That  on  May  0, ▲. d.  1800, 
there  was  served  by  the  sheriff  of  Allen 
county,  Ohio,  upon  one  F.  C.  McCoy,  the 
agent  of  plaintiff  at  the  city  of  Lima,  Ohio, 
a  notice,  signed  by  Theo.  D.  Robb,  as  pro- 
bate judge  for  Allen  county,  Ohio,  and  bear- 
ing the  seal  of  the  probate  court  of  said 
county,  and  purporting  to  be  the  copy  of 
an  order,  judgment,  or  decree  entered  in 
case  No.  7,442  of  said  court,  entitled  *Pn«- 
cilla  Keith,  Plaintiff,  v.  The  Chicago  d  Erie 
Railtaty  Co.,  a  Corporation,  Defendant,*  the 
said  defendant  in  said  cause  No.  7,442  of 
said  probate  court  of  Allen  county,  Ohio, 
being  the  plaintiff  in  this  proceeding;  and 
by  the  terms  of  said  judgment,  order,  or 
decree  this  plaintiff,  as  said  defendant,  was 
directed  to  construct  a  drain,  or  drains  and 
ditches,  of  sufficient  capacity  to  conduct  to 
some  proper  outlet  the  water  accumulated 
along  the  side  of  plaintiff's  roadbed,  by  rea- 
son of  the  construction  and  operation  of  said 
roadbed,  situate  within  the- limits  of  section 
thirty- five  (35)  of  said  roadbed,  and  adjoin- 
ing lands  owned  or  occupied  by  Priscilla 
Keith,  said  lands  being  in  section  twelve 
(12),  township  four  (4)  south,  range  four 
(4)  east,  in  Allen  county,  Ohio;  and  said 
notice  further  declared  that  unless  said  de- 
fendant (the  plaintiff  herein)  should  com- 
ply with  the  requirements  thereof  within 
thirty  days  from  said  May  0,  1800,  then 
that  said  Theo.  D.  Robb,  as  said  probate 
judge  of  Allen  county,  Ohio,  would  forth- 
with proceed  and  advertise  for  the  letting, 
and  proceed  and  let  the  contract  for  drain- 
ing said  accumulated  water  from  the  side 
of  said  roadbed  along  the  points  and  places 
above  described  to  the  lowest  bidder,  in  ac- 
cordance with  law.  That  prior  to  said  May 
9,  A.  I).  1809,  this  plaintilt,  as  defendant  in 
said  proceedings  in  case  No.  7,442  of  the  pro- 
bate court  of  Allen  county,  Ohio,  had  no  no- 
tice or  summons  of  any  kind  directed  to  it, 
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requiring  it  to  appear  before  said  pro- 
bate court  and  have  judicially  determined 
whether  or  not  the  land  described  in  said 
proceedings  could  be  properly  drained  and 
the  costs  thereof  assessed  against  plaintiff' 
herein  as  said  defendant,  or  whether  or  not 
the  roadbed  of  the  defendant  was  constructed 
and  maintained  at  said  points  and  places 
through  swamp  lands,  so  as  to  exempt  plain- 
tiff, under  the  statute,  from  the  cost  and  ex- 
pense of  draining  said  lands;  and  plaintiff, 
without  fault  on  its  part,  was  prevented 
from  tendering  any  issue  that  might  have 
been  tried  or  determined  in  said  cause. 
That  the  time  named  within  the  notice 
served  by  the  sheriff  upon  the  agent  of  plain- 
tiff on  May  0,  a.  d.  1809,  has  expired,  and 
the  defendant,  Theo.  D.  Robb,  as  probate 
judge  of  Allen  county,  Ohio,  is  threatening 
to  proceed  and  advertise  for  the  letting  of 
a  contract  for  draining  the  lands  above  de- 
scribed at  the  points  and  places  above  de- 
scribed; and,  unless  restrained  by  an  order 
of  this  court,  said  Theo.  D.  Robb,  as  said 
probate  judge,  will  advertise  and  let  said 
contract,  and  thereafter  will  charge  the  cost 
and  expense  of  the  same  against  the  prop- 
erty of  plaintiff,  and  will  thereby  deprive 
plaintiff  of  its  property  without  due  process 
of  law;  and  for  all  of  which  wrongs  and 
injuries  plaintiff  has  not  an  adequate  rem- 
edy at  law.  That  said  plaintiff  in  said 
cause  No.  7,442  of  the  probate  court  of 
Allen  county,  Ohio,  is  proceeding  under  the 
alleged  authority  of  an  act  of  the  legisla- 
ture of  Ohio,  passed  May  7,  1869,  entitled 
*An  Act  to  Require  Railroad  Companies  to- 
Drain  Water  from  the  Sides  of  Their  Road- 
beds in  Certein  Cases,'  and  which  alleged 
law  is  now  designated  as  Ohio  Rev.  Stet 
§§  3342-3346,  and  is  (as  plaintiff  herein 
believes)  contrary  to  the  provisions  of  sec- 
tion nineteen  (19),  art.  one  (1),  of  the 
Constitution  of  Ohio.  That  said  probate 
court  of  Allen  county,  Ohio  (as  plaintiff  be- 
lieves), has  no  authority  in  law  to  enter  the 
order  and  notice  served  upon  plaintiff  as 
herein  alleg^,  or,  upon  failure  of  plaintiff' 
to  comply  witii  said  order,  to  advertise  for 
the  opening  of  said  ditehes  and  drains  and 
let  the  contract  therefor,  or  to  certify  the 
cost  and  expense  thereof  and  place  the  same 
upon  the  tex  duplicate  against  plaintiff,  for 
that  thereby  plaintiff  is  deprived  of  its  prop- 
erty without  due  process  of  law  and  without 
any  judicial  determination  that  the  same  is 
for  the  public  welfare.  Wherefore,  plaintiff 
prays  that  a  temporary  injunction  may  issue 
directing  said  Theo.  D.  Robb,  as  said  judge 
of  the  probate  court  of  Allen  county,  Ohio,, 
and  his  successors  in  office,  to  refrain  from 
advertising  the  letting,  and  to  refrain  from 
the  letting,  of  a  contract  to  dig  said  ditches 
and  drains  described  in  these  proceedings* 
and  to  refrain  from  certifying  the  cost  and 
expense  of  said  proceedings,  so  that  the  same 
may  he  placed  against  the  property  of  plain- 
tiff on  the  tax  duplicate  of  Allen  county, 
Ohio,  for  collection,  until  the  legality  of 
said  acts  of  said  probate  court  may  be  in- 
quired into,  and  until  the  constitutionality 
of  said  act  of  the  legislature  of  Ohio  may 
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be  judicially  determined;  that  plaintiff  may 
have  any  other  and  further  orders  necessary 
to  fully  protect  its  rights  and  give  adequate 
relief  in  equity;  and  that  upon  the  final 
hearins  of  this  cause  said  injunction  may 
be  made  perpetual.'' 

To  this  petition  the  defendants  filed  a 
general  demurrer,  which  was  sustained  by 
the  court  of  common  pleas;  and,  the  plain- 
tiff not  desiring  to  further  plead,  the  court 
dismissed  the  petition  and  rendered  final 
jud^ent  against  the  plaintiff,  to  which  the 
plaintiff  excepted.  The  circuit  court  af- 
firmed the  judgment,  and  thereupon  the  rail- 
road company  filed  its  petition  in  error  in 
this  court,  seeking  to  reverse  the  judgments 
of  the  courts  below. 

Messrs.  'W,  O.  Johnson  and  Ridenonr 
Sd  Halfhill,  for  plaintiff  in  error: 

The  statute  being  void,  the  ordinary  prin- 
ciples of  equity  would  permit  the  filing  of 
a  bill  to  enjoin  a  tax  or  assessment. 

1  High,  Inj.  §  602;  Simpkins  v.  Ward,  45 
Mich.  559,  8  N.  W.  607 ;  Jones  v.  Daws,  35 
Ohio  St.  474;  Wyscaver  v.  Atkinson,  37  Ohio 
St.  80 ;  Counterman  v.  Dublin  Twp,  38  Ohio 
St.  617;  8tephan  v.  Daniels,  27  Ohio  St. 
527 ;  South  Ottawa  v.  Perkins,  94  U.  S.  260- 
267,  24  L.  ed.  164-157 ;  State  v.  Little  Rock, 
M.  R.  d  T,  R.  Co.  31  Ark.  701 ;  State  ex  rel. 
Moberly  Bd.  of  Edu.  v.  8t.  Louis,  K.  C.  d 
A".  R.  Co.  74  Mo.  163;  Post  v.  Kendall  Coun- 
ty, 106  U.  S.  667,  26  L.  ed.  1204;  Ohio  Rev. 
Stat.  §  6708;  Moody  v.  George,  37  Ohio  L.  J. 
189. 

The  Constitution  gives  no  power  of  local 
taxation  to  a  probate  judge  for  police  pur- 
poses. 

Scio  Bd.  of  Edu.  v.  MoLandshorough,  36 
Ohio  St.  232,  38  Am.  Rep.  582;  Lima  v. 
McBride,  34  Ohio  St.  338;  Cooley,  Taxn.  p. 
41;  Cooley,  Const.  lim.  pp.  593-596;  13 
Montesquieu,  Spirit  of  Laws,  chap.  1 ;  M'Cul- 
loch  V.  Maryland,  4  Wheat.  316-428,  4  L.  ed. 
579-606;  Kirtland  v.  Botchkiss,  100  U.  S. 
491,  25  L.  ed.  668;  People  ex  rel.  Butler 
V.  Saginaw  County,  26  Mich.  27;  Lewis  v. 
Webb,  3  Me.  326 ;  Lane  v.  Doe  ex  dem.  Dor- 
man,  4  111.  242;  Campbell  v.  Mississippi 
Union  Bank,  6  How.  (Miss.)  661;  Ervine's 
Appeal,  16  Pa.  266,  55  Am.  Dec.  499;  Re 
Cash,  6  Mich.  193 ;  McDaniel  v.  Correll,  19 
111.  226,  08  Am.  Dec.  587;  Denny  v.  Mat- 
toon,  2  Allen,  361,  79  Am.  Dee.  784;  Budd 
V.  StMe,  3  Humph.  483,  39  Am.  Dec.  189; 
Wally  V.  Kennedy,  2  Yerg.  564,  24  Am.  Dec. 
511;  Re  Picquet,  5  Pick.  64;  Sessions  v. 
Crunkilton,  20  Ohio  St.  349. 

When  the  Chicago  A  Erie  Railroad  Com- 
pany acquired  its  right  of  way  it  did  it 
either  by  contract  with  the  landowners  or  by 
the  exercise  of  eminent  domain,  and  in 
either  instance  it  is  presumed  to  have  paid 
the  value  of  the  property  that  it  actually 
occupies,  as  well  as  the  damages  to  the  re- 
mainder of  the  property. 

In  requiring  the  drainage  for  the  benefit 
of  such  property  the  statutes  subserve  a  pri- 
vate interest. 

Reeves  v.  Wood  County,  8  Ohio  St.  333. 

The  power  to  levy  such  charges  is  neces- 
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sarily  limited  to  property  which  is  actually 
benefited  by  the  improvement,  and  to  the  ex- 
tent only  of  the  benefits  received. 

Chamberlain  v.  Cleveland,  34  Ohio  St. 
561;  Hancard  v.  St.  Claire  d  M.  Levee  d 
Drainage  Co.  61  111.  130 ;  Lee  v.  Ruggles,  62 
111.  427 :  Tide-water  Co.  v.  Coster,  18  N.  J. 
Eq.  618,  90  Am.  Dec.  634;  State,  Hoboken 
Land  d  Improv.  Co.,  Prosecutor,  v.  Hoboken, 
36  N.  J.  L.  291;  State,  Agens,  Prosecutor, 
V.  liewark,  37  N.  J.  L.  422,  18  Am.  Rep.  729. 

In  relation  to  assessments  or  taxes  levied 
on  property,  not  specifically  but  according 
to  its  value,  notice  and  hearing  are  neces- 
sary. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.'709,  28  L.  ed.  572,  4  Sup.  Ct.  Rep.  663; 
Scott  V.  Toledo,  1  L.  R.  A.  696,  36  Fed.  385. 

What  one  pays  for  taxes  and  assessments 
is  taken  for  the  public  good,  and  can  be  jus- 
tified upon  no  other  theory,  and  private 
property  cannot  be  taken  for  private  pur- 
poses, even  under  the  legislative  power  of 
taxation. 

Weismer  v.  Douglas,  64  N.  Y.  91,  21  Am. 
Rep.  686. 

Taxation  and  assessment  imply  apportion- 
ment. 

Baltimore  v.  Horn,  26  Md.  194;  Stuart  v. 
Palmer,  74  N.  Y.  188,  30  Am.  Rep.  289; 
Kirby  v.  Shaw,  19  Pa.  268;  Schenley  v. 
Com.  36  Pa.  29,  78  Am.  Dec.  369;  MoGonigle 
V.  Allegheny,  44  Pa.  118;  Re  Washington 
Avenue,  69  Pa.  360,  8  Am.  Rep.  266;  Pater- 
son  V.  Society  for  Establishing  Useful  Manu^ 
factures,  24  N.  J.  L.  386;  Tide-water  Co.  v. 
Coster,  18  N.  J.  Eq.  519,  90  Am.  Dec.  634; 
Re  Drainage  between  Lower  Chatham  and 
Little  Falls,  35  N.  J.  L.  497;  St.  John  v. 
East  St.  Louis,  50  111.  92;  Lee  v.  Ruggles, 
62  111.  427;  Re  Albany  Street,  11  Wend.  149, 
25  Am.  Dec.  618;  Litchfield  v.  Vernon,  41  N. 
Y.  123;  Cooley,  Const.  Lim.  p.  355;  People 
ex  rel.  Butler  v.  Saginaw  County,  26  Mich. 
22;  Patten  v.  Green,  13  Cal.  325;  Philadel- 
phia V.  Miller,  49  Pa.  440;  Ireland  v.  Roch-^ 
ester,  51  Barb.  414;  Re  Ford,  6  Lans.  92. 

Assessors  act  judicially. 

Barhyte  v.  Shepherd,  35  N.  Y.  238 ;  TFeof?- 
er  V.  Derendorf,  3  Denio,  117;  Brown  v. 
Smith,  24  Barb.  419;  Chegaray  v.  Jenkins,. 
5  N.  Y.  376;  Clark  v.  Norton,  49  N.  Y.  243; 
Overing  v.  Foote,  65  N.  Y.  263. 

The  provision  as  to  "due  process  of  law" 
is  a  restraint  on  the  legislative,  as  well  as 
the  executive  and  judicial,  powers  of  the 
government. 

Den  ex  dem.  Murray  v.  Hoboken  Land  d 
Improv.  Co.  18  How.  272,  16  L.  ed.  372; 
Baltimore  d  0.  d  C.  R.  Co.  v.  Wagner,  43 
Ohio  St.  76,  1  N.  E.  91;  Sessions  v.  Crunkil- 
ton, 20  Ohio  St.  349;  French  v.  Edwards,  13 
Wall.  606,  20  L.  ed.  702. 

The  statutes  complained  of  in  this  case  do 
not  provide  due  process  of  law. 

Davidson  v.  New  Orleans,  96  U.  S.  97- 
108,  24  L.  ed.  616-621 ;  Den  ex  dem.  Murray 
v.  Hobokefi  Land  d  Improv.  Co.  18  How. 
272,  15  L.  ed.  372. 

•  While  generally  it  is  for  the  legislature  to 
determine  what  laws  are  requirea  to  protect 
and  secure  the  public  health,  comfort,  and 
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safety,  it  may  not  arbitrarily  infringe  upon 
personal  or  property  rights,  under  the  guise 
of  police  regulations;  and  its  determination 
as  to  what  is  a  proper  exercise  of  the  power 
is  not  final  or  conclusive,  but  is  subject  to 
the  scrutiny  of  the  courts. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636 : 
Wynehamer  v.  People,  13  N.  Y.  378;  People 
€x  rcL  Manhattan  8av,  Inst.  v.  Otis,  90  N. 
Y.  48;  CfHf  V.  Schultz,  47  Barb.  64;  Re 
Ryers,  72  N.  Y.  1,  28  Am.  Rep.  88;  Brown 
V.  Maryland,  12  Wheat.  419,  6  L.  ed.  678; 
Pumpelly  v.  Oreen  Bay  d  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  657;  Butchers*  Union 
S.  H.  d  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  d  8.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585, 
4  Sup.  Ct.  Rep.  652;  SlOAighter-House  Cases, 
16  Wall.  ,36,  21  L.  ed.  394;  Hepburn  v.  OHs- 
icold,  8  Wall.  603,  19  L.  ed.  513;  Austin  v. 
Murray,  16  Pick.  121 ;  Watertown  v.  Mayo, 
109  Mass.  315,  12  Am.  Rep.  694;  Rockwell 
V.  Searing,  35  N.  Y.  302;  Re  Townsend,  39 
N.  Y.  171;  Re  Deansville  Cemetery  Asso. 
66  N.  Y.  569,  23  Am.  Rep.  86;  Re  Eureka 
Basin  Warehouse  d  Mfg.  Co.  96  N.  Y.  42; 
Lawton  v.  Steele,  119  N.  Y'.  226,  7  L.  R.  A. 
134,  23  N.  E.  878;  M'Culloch  v.  Maryland,  4 
Wheat.  437,  4  L.  ed.  609;  2  Tiedeman,  State 
&  Federal  Control,  §  146,  p.  734;  Button 
V.  Camden,  39  N.  J.  L.  122,  23  Am.  Rep. 
203:  Yates  v.  Milwa/ukee,  10  Wall.  505,  19 
L.  ed.  986 ;  Salem  v.  Eastern  R.  Co.  98  Mass. 
431,  96  Am.  Dec.  650;  State,  New  Jersey 
R.  d  Transp.  Co.,  Prosecutors,  v.  Jersey 
City,  29  N.  J.  L.  170;  Chicago  v.  Lafiin, 
49  111.  172;  Babcock  v.  Buffalo,  56  N.  Y. 
208 ;  Mugler  v.  Kansas,  123  U.  S.  623-661, 
31  L.  ed.  205-210,  8  Sup.  Ct.  Rep.  273; 
Wreford  v.  People,  14  Mich.  41. 

Messrs.  Hoasland  Sd  Idppineott,  for 
defendants  in  error: 

It  is  within  the  powers  and  right  of  the 
Ohio  legislature  to  enact  this  statute. 

Cooley,  Const.  Lim.  *573;  Thorpe  v.  Rut- 
land d  B.  R.  Co.  27  Vt.  149,  62  Am.  Dec. 
62o. 

The  legislature  has  the  power  to  prescribe 
what  sort  of  notice  or  process  shall  be 
given. 

The  plaintiff  in  error  is  not  deprived  of 
any  property  by  the  rendition  of  the  order 
in  probate  court. 

York  V.  Teooas,  137  U.  S.  15,  34  L.  ed. 
604,  11  Sup.  Ct.  Rep.  9;  Kauffman  v.  Woot- 
ters,  138  U.  S.  285,  34  L.  ed.  962,  11  Sup. 
a.  Rep.  298. 

The  notice  was  due  process.  The  legisla- 
tive act,  when  clearly  within  legislative  au- 
thority, is  of  itself  the  law  of  the  land,  and 
any  notice  which  may  be  prescribed  therein 
is  sufficient,  and  is  due  process  of  law. 

Coolev,  Taxn.  pp.  48,  49;  Anderson  v. 
Brewster,  44  Ohio  St.  682,  9  N.  E.  683. 

Burket,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  object  of  the  action  is  to  test  the  con- 
stitutionality of  the  sections  of  the  statute 
mentioned  in  the  petition.  The  original 
statute  was  passed  in  the  year  1869,  and  its 
provisions  have  been  carried  into  the  Revised 
Statutes.  The  sections  are  as  follows : 
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"  Sec.  3342.  There  shall  be  constructed  and 
kept  open,  along  the  roadbed  of  every  rail- 
road, except  where  the  road  extends  through 
or  by-  swamp  land,  by  the  company  or  per- 
son operating  the  road,  ditches  or  drains  of 
sufficient  depth,  width,  and  grade  to  con- 
duct to  some  proper  outlet  the  water  which 
accumulates  along  the  sides  of  such  roadbed 
from  the  construction  or  operation  of  such 
road. 

*'Sec.  3343.  If,  after  ten  days'  notice  or 
request  to  any  ticket  or  other  agent  of  the 
company  or  person  operating  a  railroad,  to 
provide  such  drain  or  ditch,  preferred  by 
the  person  authorized  to  institute  the  pro- 
ceedings hereinafter  provided  for,  the  provi- 
sions of  the  foregoing  section  be  not  com- 
plied with,  any  owner  or  tenant  of  land 
contiguous  to  such  railroad  feeling  aggrieved 
by  such  neglect  may  give  notice  of  the  fact, 
in  writing,  to  the  probate  judge  of  the 
county  in  which  such  neglect  occurs,  desig- 
nating in  such  notice  the  place  or  places  on 
such  road  where  such  drains  or  ditches  have 
not  been  made;  and  upon  the  receipt  of 
such  notice  the  probate  judge  shall  appoint 
a  commission  of  three  disinterested  freehold- 
ers of  such  county,  who,  together  with  the 
county  surveyor,  shall  proceed  to  the  place 
designated  in  the  notice,  and  if,  upon  in- 
spection, it  is  found  that  the  provisions  of 
the  preceding  section  are  not  complied  with, 
the  commission,  or  a  majority  thereof,  shall 
report  the  same  to  such  prolate  judge,  who 
shall  keep  a  record  of  such  proceedings; 
and  the  probate  judge  shall  designate  a  time 
within  which  such  ditches  or  drains  shall 
be  made  or  opened,  and  shall  forthwith  no* 
tify  the  company  or  person  operating  such 
road,  in  writing,  whose  duty  it  shall  be  to 
make  or  open  such  ditches  or  drains  within 
the  time  specified. 

*'Sec.  3344.  If  such  company  or  person 
neglect  to  comply  with  the  notification  of 
the  probate  judge,  he  shall  forthwith,  by  ad- 
vertisement for  three  consecutive  weeks,  in 
one  or  more  of  the  weekly  newspapers  pub- 
lished in  such  county,  give  notice  that  the 
work  of  making  or  opening  the  ditches  or 
drains  will  be  let  to  the  lowest  bidder  at 
such  time  and  place  as  shall  be  designated 
in  the  advertisement. 

'*  Sec.  3345.  The  probate  judge  shall,  at 
the  time  and  place  specified  in  the  advertise- 
ment, sell  the  job  or  jobs  of  making  or  open- 
ing such  ditches  or  drains  to  the  lowest  bid- 
der, and  take  from  such  bidder  a  sufficient 
bond,  with  surety,  for  the  performance 
thereof,  and  upon  the  completion  thereof  to 
the  satisfaction  of  the  probate  judge,  he 
shall  give  the  bidder  a  certificate  therefor, 
stating  the  amount  due  for  the  w^ork;  and 
upon  presentation  of  the  certificate  to  the 
auditor  of  the  county,  he  shall  plaoe  the 
amount  so  certified  forthwith  upon  the  tax 
iluplicate  of  the  county,  against  the  com- 
pany, together  with  all  the  costs  and  ex- 
penses for  inspection  by  the  commission  iuid 
surveyor,  notices,  advertisements,  sale  of 
work,  making  contract  therefor,  approval  of 
the  work,  and  other  costs,  and  interest  oa 
the  amount  certified  to  be  due  for  the  work 
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irom  the  time  the  work  is  approved  until 
the  amount  can  be  collected  by  the  treasurer 
of  the  county;  and  such  tax  shall  be  col- 
lected as  other  taxes,  and  be  paid  to  the  per- 
sons entitled  thereto  on  the  warrant  of  the 
-county  auditor  on  the  county  treasurer. 

"  Sec.  3340.  The  probate  judge,  commis- 
sioners, and  surveyor  shall  be  entitled  to  re- 
•ceive  for- their  services  such  costs,  fees,  and 
expenses  as  are  provided  by  law  for  costs, 
fees,  and  expenses  of  county  commissioners 
and  others  under  proceedings  relating  to 
Pitches." 

That  a  duty  may  rest  upon  a  railroad 
-company  to  remove  such  water  as  accumu- 
lates along  the  sides  of  its  roadbed  from  the 
-construction  or  operation  of  its  road,  to  the 
injury  of  contiguous  lands,  or  to  the  detri- 
ment of  the  public  health,  convenience,  and 
welfare,  seems  clear,  and  that  such  rail- 
road company  may  be  compelled  by  statute 
^nd  upon  proper  proceedings  to  discharge 
such  duty  and  remove  such  water  is  equally 
-clear;  but  where  such  water  so  accumulates 
-on  the  right  of  way  and  along  the  sides  of 
such  roa(ll)ed,  and  does  no  injury  to  con- 
tiguous lands,  and  is  not  detrimental  to  the 
public  health,  convenience,  and  welfare,  the 
railroad  company  cannot  be  compelled  by 
statute  to  remove  the  same,  because  it  has 
the  right  to  use  its  right  of  way,  its  prop- 
erty, as  it  pleases;  so  long  as  such  use  does 
no  injury  to  the  public  or  to  private  per- 
sons. The  right  to  store  water  on  the  right 
of  way  may  in  certain  cases  be  a  valuable 
right,  and  when  no  injury  results  from  such 
storage  the  right  cannot  be  curtailed.  Where 
an  accumulation  of  water  along  the  sides 
of  such  roadbed  is  not  detrimental  to  the 
public  health,  convenience,  or  welfare,  but 
is  injurious  to  contiguous  lands,  the  injury 
arising  from  such  accumulation  is  not  an 
injurj-  to  the  public,  to  be  by  it  redressed 
or  prevented,  but  is  a  private  injury  to  the 
contiguous  lands,  to  be  redressed  by  the  own- 
ers by  an  action  for  damages,  or  other  proper 
action,  in  the  court  of  common  pleas;  the 
probate  court  not  having  jurisdiction  of  such 
actions. 

The  ditch  act  of  May  1,  1854,  was  held 
unconstitutional  for  the  reason  that  it  au- 
thorized the  entry  upon  lands  of  others,  and 
the  construction  of  drains,  when  demanded 
by  private  interest  merely,  without  refer- 
once  to  public  interests,  convenience,  or  wel- 
fare. Reeves  v.  Wood  County  Treasurer^  8 
Ohio  St.  333,  346.  And  in  McQuillen  v. 
Hatton,  42  Ohio  St.  202,  this  court  again 
held  that  ditches  could  be  constructed  only 
in  the  interest  of  the  public,  and  that  the 
fact  that  larger  crops  could  be  raised  on 
lands  to  be  benefited  by  a  ditch  was  a  pri- 
vate, aiul  not  a  public,  interest,  and  would 
■not  warrant  the  establishment  of  the  pro- 
posed ditch.  The  sections  in  question  do 
not  in  the  least  provide  for  the  protection 
of  the  public  health,  convenience,  or  wel- 
fare, but  are  solely  for  the  redress  of  griev- 
ances of  private  persons,  the  owners  of 
lands  contiguous  to  the  railroad;  and  said 
sections  are  no  broad  that  under  tliem  rail- 
roads might  be  compelled  by  the  owner  or 
«0  L.  R.  A. 


tenant  of  contiguous  lands  to  drain  off  all 
fiuch  accumulations  of  water,  even  though  not 
injurious  to  such  lands  or  the  public,  and 
accumulated  and  stored  on  the  right  of  way 
for  the  use  of  such  railroad.  Ae  general 
assembly  has  not  the  power  to  impose  or 
enforce  such  a  duty.  By  these  sections  au- 
thority is  attempted  to  be  given  for  the  low- 
est bidder  to  enter  upon  the  right  of  way 
of  the  railroad  and  construct  a  ditch  for 
the  sole  benefit  of  a  private  individual,  with- 
out reference  to  the  interests  of  the  public. 
Tlie  costs  of  such  ditch  and  all  costs  of  the 
proceedings  are  to  be  assessed  against  the 
railroad,  placed  upon  the  tax  duplicate,  col- 
lected by  the  county  treasurer  as  other 
taxes,  and  paid  over  to  such  bidder  upon 
the  warrant  of  the  county  auditor;  and  all 
this  is  done,  not  in  the  interest  of  the  pub- 
lic, but  in  the  interest  of  private  persons. 
It  is  not  so  much  a  case  in  which  private 
property  is  taken  for  public  use  for  which 
compensation  must  be  first  made  in  money, 
as  it  is  a  taking  of  private  property  for 
private  use,  and  therefore  in  violation  of 
that  part  of  §  19  of  the  Bill  of  Rights  which 
says :  "  Private  property  shall  ever  be  held 
inviolate,  but  subservient  to  the  public  wel- 
fare." The  money  required  to  pay  the  as- 
sessment is  the  private  property  of  the  rail- 
road company,  and  cannot  be  taken  from  it 
for  the  private  welfare  of  another.  The  sec- 
tions in  question  provide  solely  for  the  re- 
lief of  the  lands  of  private  individuals  in 
their  private  interests,  and  seek  to  impose 
a  burden  by  way  of  assessment,  to  be  col- 
lected as  taxes  from  the  railroad  company 
for  the  private  benefit  of  such  individuals, 
and  for  that  reason  are  unconstitutional. 
Assessments  and  taxes  can  be  levied  and  col- 
lected only  for  public  purposes. 

There  is  another  reason  why  these  sec- 
tions are  unconstitutional:  An  assessment 
is  attempted  to  be  authorized  upon  the  rail- 
road company  without  an  opportunity  to  be 
heard.  The  owner  or  tenant  of  land  con- 
tiguous to  the  railroad  may  give  ten  days' 
notice  to  any  ticket  or  other  agent  of  such 
company  to  provide  such  ditch,  and  upon 
failure  to  do  so  he  may  give  notice  in  writ- 
ing to  the  probate  judge  of  the  county,  and 
the  judge  thereupon  appoints  a  commission 
to  inspect  the  part  of  the  road  in  question 
and  report  to  him.  Thereupon  the  judge 
notifies  the  railroad  company  in  writing  to 
open  such  ditch  within  a  time  specified.  If 
not  opened,  the  probate  judge,  upon  three 
weeks'  notice  by  advertisement,  lets  the  work 
of  opening  such  ditch  to  the  lowest  bidder. 
After  the  work  is  completed,  the  cost  thereof 
and  all  costs  of  the  proceeding  are  to  be 
certified  to  the  auditor,  placed  on  the  du- 
plicate, collected  as  other  taxes,  and  paid 
over  to  the  person  who  did  the  work.  The 
railroad  company  is  notified  by  the  owner  or 
tenant  to  open  the  ditch,  and  id  also  noti- 
fied by  the  probate  judge  to  open  it,  but  no 
notice  is  given  to  it  of  any  hearing,  and  no 
provision  whatever  is  made  for  a  hearing 
iit  any  stage  of  the  proceeding.  It  may  be 
that  the  railroad  extends  through  or  by 
swamp  land,  in  which  case  the  statute  by 
34 
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its  terms  is  not  applicable.  It  may  be  that 
the  ditches  already  provided  are  of  suffi- 
cient depth,  width,  and  grade  to  conduct  the 
water  to  a  proper  outlet.  It  may  be  that  the 
accumulation  of  water  does  not  arise  from 
the  construction  or  operation  of  the  road, 
but  from  the  natural  lay  of  the  land.  It 
may  be  that  no  public  interest  is  to  be 
conserved,  for  which  alone  an  assessment 
can  be  made.  It  may  be  that  the  accumula- 
tion of  water  is  not  injurious  to  contiguous 
lands  or  the  public.  As  to  all  these,  and 
other  material  matters,  the  railroad  com- 
pany has  a  right  to  be  heard  before  it  is 
condemned  to  suffer  and  pay  an  assessment. 
Reasonable  notice,  and  an  opportunity  to  be 
heard  in  defense  or  opposition,  are  prerequi- 
sites to  jurisdiction;  and  an  assessment 
made  without  such  notice  and  opportunity 
to  be  so  heard  is  void,  not  only  for  want  of 
jurisdiction,  but  also  because  there  was  not 
due  process  of  law.  While  taxes  are  laid 
without  notice,  the  statutes  being  regarded 
as  sufficient  notice,  and  S  4868  as  sufficient 
remedy,  special  burdens  by  way  of  special 
assesHments  cannot  be  laid  on  property  with- 
out notice  and  an  opportunity,  somewhere 
along  the  line,  to  be  heard  in  opposition  or 
defense.  Special  assessments  cannot  exceed 
the  special  benefits.  Walsh  v.  Barron,  61 
Ohio  St.  15,  55  N.  E.  164.  And  if  there  is 
nothing  else  available  to  the  landowner,  this 
question  may  arise  in  every  case,  and  there- 
fore the  landowner  is  entitled  to  notice  be- 
fore any  burden  by  way  of  special  assess- 
ment is  laid  on  his  property.  The  rule  in 
such  cases  is  well  stated  in  Stuart  v.  Pal- 
mer, 74  N.  Y.  183,  30  Am.  Rep.  289,  as  fol- 
lows: "A  law  imposing  an  assessment  for 
a  local  improvement,  without  notice  to  and 
a  hearing  or  an  opportunity  to  be  heard  on 
the  part  of  the  owner  of  the  property  to  be 
assessed,  has  the  effect  to  deprive  him  of 
his  property  without  *due  process  of  law,' 
and  is  unconstitutional.  The  law  may  pre- 
scribe the  kind  of  notice  and  the  mode  in 
which  it  may  be  given,  but  it  cannot  dis- 
pense with  all  notice.  It  is  not  enough  that 
the  owner  may  by  chance  have  notice,  or 
that  he  mav  as  a  matter  of  favor  have  a 
hearing.  The  law  must  require  notice  and 
give  a  right  to  a  hearing." 

It  is  urged  by  counsel  for  defendants  in 
error  that  the  sections  in  question  are  en- 
acted under  the  police  power,  and  do  no 
more  than  to  require  the  railroad  company 
to  80  use  its  property  as  not  to  injure  that 
of  another,  and  cite  Cooley,  Const.  Lim. 
•573.  While  the  general  assembly  under 
the  police  power  may  restrict  and  regulate 
the  conduct  of  persons  and  the  use  of  prop- 
erty within  reasonable  bounds,  it  must  do 
so  under  the  limitations  of  the  Constitution, 
and  cannot,  under  the  guise  of  that  power, 
take  the  private  property  of  one  person  and 
bestow  it  upon  another  for  his  private  use 
and  benefit.  Neither  can  it  lay  an  extra 
burden  on  property  without  notice  to  the 
owner  and  an  opportunity  to  be  heard.  The 
regulation  and  restriction  under  the  police 
power  in  behalf  of  the  public  may  be  en- 
forced by  taxation  or  assessment,  but  in  be- 
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half  of  a  private  individual  it  can  only  be- 
enforced  by  action  in  a  court  of  competent 
jurisdiction. 

It  is  also  urged  by  counsel  for  def^ndants^ 
in  error  that  the  accumulation  of  water 
along  the  roadbed  is  a  nuisance,  and  that 
the  proceedings  authorized  by  said  sectiona 
are  not  more  than'  the  abatement  of  such 
nuisance  at  the  expense  of  the  party  creat- 
ing it,  and  this  seems  to  have  been  the  view 
taken  by  the  courts  below.  Chicago  d  E^ 
R.  Co,  V.  Kisiih,  21  Ohio  C.  C.  669,  and  Law- 
ton  V.  Steele,  119  N.  Y.  226,  7  L.  R.  A.  134,. 
23  N.  E.  878,  are  cited  and  relied  upon  to- 
support  this  contention.  The  law  of  nui- 
sance has  no  application  to  the  subject-mat- 
ter of  these  sections.  Nothing  is  said  in. 
them  as  to  nuisances,  and  there  is  no  dec- 
laration in  the  statute  making  such  accumu- 
lation of  water  a  nuisance  and  no  authority 
given  to  abate  any  such  pretended  nuisance^ 
The  whole  object  of  the  statute  is  to  con- 
duct the  accumulated  water  to  a  proper  out- 
let, so  as  to  protect  lands  contiguous  to  the- 
railroad,  and  for  the  private  benefit  of  the 
owners  of  such  lands.  There  is  nothing  in 
the  statute  looking  to  the  protection  of  the 
public  health,  convenience,  or  welfare.  So- 
that,  if  the  law  of  nuisance  were  to  be  ap- 
plied to  this  case,  it  could  not  avail,  because 
the  nuisance  would  be  to  private  individuals^ 
and  not  to  the  public.  Even  Lawton  v^ 
Steele,  119  N.  Y.  226,  7  L.  R.  A.  134,  23 
N.  E.  878,  concedes  that  a  private  nuisance 
cannot  be  abated  by  the  party  inconvenienced, 
without  process  of  law.  In  La/wton  v.  SteeW 
the  statute  declared  and  made  the  fish  neta 
a  public  nuisance,  and  authorized  their  de- 
struction by  any  person,  and  required  the 
game  and  fish  protectors  to  destroy  them. 
Under  that  statute  the  destruction  of  the 
nets  was  upheld  as  not  being  a  taking  of 
private  property  for  public  use  without  com- 
pensation, and  also  as  not  being  a  taking- 
without  due  process  of  law.  That  case  was 
affirmed  by  the  Supreme  Court  of  the  United 
States  in  152  U.  S.  133,  38  L.  ed.  385,  14 
Sup.  Ct.  Rep.  499,  the  court  holding  that 
the  statute  came  within  the  police  power,, 
and  as  to  the  value  of  the  nets,  in  effect^ 
applied  the  maxim  of  De  minimis  non  curat 
lex.  The  exact  question  has  never  beexr 
passed  upon  by  this  court,  but  from  the 
general  trend  of  our  decisions,  and  the  con- 
struction of  our  Constitution,  it  may  well 
be  doubted  whether  the  summary  destruc- 
tion of  such  nets  under  such  a  statute  would 
be  upheld  by  this  court.  In  Edson  v. 
Crangle,  62  Ohio  St.  49,  66  N.  E.  647,  the 
statute  forbade  the  use  of  the  nets,  and  pro- 
vided that  nets  set  or  placed  contrary  to  the 
act  should  be  confiscated,  sold,  and  proceeds 
placed  in  the  public  treasury;  and  this  court 
held  the  seizure  of  such  nets  without  process 
of  law  to  be  in  violation  of  the  constitu- 
tional rights  of  the  owners,  and  compelled 
the  game  warden  to  make  compensation.  Iir 
that  statute  there  was  no  provision  declar- 
ing the  nets  a  nuisance,  as  in  the  sectiona 
under  consideration  here  there  is  no  provi- 
sion making  the  accumulated  water  a  nui- 
sance.   Tliat  which  the  general  assembly  haa 
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not  declared  a  public  nuisance,  and  author- 
ized its  siunmary  abatement  in  the  interest 
of  the  public,  cannot  be  construed  by  a  court 
to  be  such  nuisance  and  liable  to  be  sum- 
marily abated  without  process  of  law,  even 
in  the  interest  of  the  public,  and  certainly 
not  in  the  interest  of  private  individuals. 
This  is  conceded  in  Lawton  v.  Steele,  supra. 

It  is  also  urged  that  at  common  law  nui- 
sances might  l^  abated,  and  that  our  Con- 
stitution has  made  no  change  in  this  re- 
gard. If  at  common  law  private  property 
might  be  taken  for  private  use,  or  taken 
for  public  use  without  compensation,  or 
taken  or  destroyed  without  aue  course  of 
law,  then  our  Constitution  has  rendered  in- 
operative tlie  common  law  in  that  r^^rd, 
because  under  our  Cont^titution  private  prop- 
erty shall  ever  be  held  inviolate,  and  where 
taken  for  public  use  compensation  therefor 
must  be  first  made  in  money,  and  every  per- 
son for  an  injury  done  him  in  his  land, 
goods,  or  person  shall  have  remedy  by  due 
course  of  law.  The  common  law,  in  so  far 
as  it  conflicts  with  these  provisions  of  the 
Constitution,  is  inoperative.  There  is  noth- 
ing so  sacred  in  the  common  law  that  it 
should  override  a  constitution  or  statute. 
Much  of  our  Constitution  was  adopted,  and 
man^  of  our  statutes  enacted,  to  get  rid  of 
the  imperfections  and  injustice  of  the  com- 
mon law.  While,  therefore,  said  §  3342  is 
valid  as  to  the  duty  imposed  on  such  rail- 
road company  to  construct  and  keep  open 
ditches  as  therein  provided,  where  the  ac- 
cumulation of  such  water  is  to  the  injury 
of  contiguous  lands,  or  detrimental  to  the 
public,  it  is  invalid  when  such  water  is  not 
injurious  to  such  lands  or  the  public,  be- 
cause, if  no  injury  is  done  by  such  accumu- 
lated water,  the  railroad  company  can  use 
its  right  of  way  for  the  storage  of  such 
water  or  other  purpose  as  to  it  may  seem 
proper.  The  remedy  provided  in  said  S§ 
3343,  3344,  3345,  and  3346  for  the  enforce- 
ment of  said  duty  so  imposed  by  S  3342 
is  in  conflict  with  §  19  of  article  1  of  the 
Constitution,  and  §  16  of  the  same  article, 
because  the  private  property  of  the  railroad 
company,  the  money  to  pay  the  assessment, 
is  l^ken,  not  for  a  public,  but  private,  pur- 
pose, and  thereby  the  constitutional  right 
of  the  company  to  hold  its  private  property 
in\iolftte  is  invaded;  and  this  is  done  with- 
out due  course  of  law,  because  done  with- 
out notice  and  an  opportunity  to  be  heard 
in  defense,  and  because,  further,  that  the 
right  of  the  owner  of  contiguous  lands  for 
redress  against  the  company  for  failure  to 
construct  and  keep  open  such  ditches  is  a 
private  right,  to  be  enforced  by  proper  ac- 
tion in  a  court  of  competent  jurisdiction, 
and  not  by  the  paternal  remedy  of  assess- 
ment and  taxation  for  the  protection  and 
benefit  of  private  persons.  The  power  of  as- 
sessment and  taxation  can  be  enforced  by 
the  state  in  the  interest  of  the  public  only, 
and  not  for  the  redress  of  private  wrongs. 

The  judffments  of  the  courts  beloto  tcill  he 
reversed,  the  demurrer  to  the  petition  over- 
ruled, and  the  cause  remanded  to  the  Court ' 
60  L.  R.  A. 


of  Common  Pleas  for  further  proceedings  ac- 
cording to  law. 

Spear,  DaYi%  8]uiiiok«  and  Grew,  JJ., 
concur.    Prlee,  J.,  not  sitting. 


HAMILTON,  GLENDALE,  &  CINCINNATI 
TRACTION  COMPANY,  Plff.  in  Err., 

V, 

0.  V.  PARR18H. 
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*  1.  The  eonsenta  of  ofvnera  of  lota  ab«t- 
tlnflT  on  a  utr^et  to  the  construction  and 
operation  of  a  street  railroad  on  such  street 
are  not  property  rights  that  can  be  appro- 
pi'iated  mider  the  power  of  eminent  domain. 

a.  Sveh  eonsenta  are  not  propertr 
riflTltta,  but  rights  In  their  natore  personal  to 
each  owner  of  an  abutting  lot. 

3.  Sneh  personal  rigrhta  were  be- 
stowed br  the  areneral  aasembly  on 
owners  of  abattlng  lots  as  a  check  upon 
the  power  of  mnnldpal  authorities  to  author- 
ise street  railroads  to  be  constructed  and  op- 
erated against  the  wishes  of  the  owners  of 
lots  on  such  street. 

4.  The  ovmers  of  abnttlnv  lots  are 
free  to  vive  or  -withhold  such  eon- 
sent,  upon  such  terms  as  to  them  severally 
may  seem  proper,  and  there  is  no  public  pol- 
icy in  this  state  against  giving  such  C(msent 
for  a  valuable  consideration  moving  from  the 
street  railroad  comipany  to  such  lot  owner. 

(November  18,  1902.) 

ERROR  to  the  Circuit  Court  for  Butler 
County  to  review  a  judgmeiit  affirm- 
ing a  judgment  of  the  Court  of  Common 
Pleas  in  favor  of  plaintiff  in  a  suit  to  en- 
join the  placing  of  tracks  in  the  street  in 
front  of  plaintiff's  property.     Reversed. 

Statement  by  Bnrket,  Ch.  J.: 
Said  defendant  in  error,  as  plaintiff  below, 
filed  his  petition  in  the  court  of  conmion 
pleas  against  said  plaintiff  in  error,  and 
after  the  proper  preliminary  averments  as 
to  the  incorporation  of  said  company,  his 
ownership  of  a  lot  on  Third  street,  along 
which  said  company  was  about  to  build  its 
street  railroad  unaer  an  ordinance  passed 
by  the  board  of  control  of  the  city  of  Ham- 
ilton, averred  as  follows:  "Plaintiff  says 
that  said  ordinance  is  void,  and  never  went 
into  operation,  for  the  reason  that  the  writ- 
ten consents  of  the  owners  of  more  than 
one  half  of  the  feet  front  of  the  lots  and 
lands  abutting  on  said  Third  street  from 
High  street  to  Maple  avenue,  for  the  con- 
struction of  said  railroad,  were  never  ob- 
tained or  filed  with  said  board  of  control, 
and  that,  therefore,  said  board  of  control 

*HeadnoteB  by  the  Coubt. 


Note. — ^As  to  legality  of  purchasing  consent 
of  property  owner  to  the  laying  of  street-rail- 
way tracks  in  street,  see  also,  in  this  series, 
Doane  v.  Chicago  City  R.  Co.  (III.)  86  L.  R.  A. 
588. 
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had  no  jurisdiction  to  pass  said  ordinance, 
and  the  franchise  granted  thereby  is  void. 
Plaintiff  further  says  that  the  written  con- 
sents of  the  abutting  property  owners  that 
were  procured  and  filed  by  said  defendant 
to  the  construction  of  said  street  railroad 
on  said  Third  street  were  procured  by  pur- 
chase for  money  or  other  valuable  consider- 
ation, which  inured  to  the  exclusive  benefit 
of  the  said  abutting  propei-ty  owners,  and 
that  said  written  consents  so  purchased  by 
money  or  other  valuable  consideration 
were  the  consents  of  owners  of  lots  and 
lands  abutting  on  said  Third  street,  along 
which  it  is  proposed  to  construct  said  rail- 
road under  said  pretended  ordinance,  and 
that  said  owners  immediately  before  and  at 
the  time  they  so  signed  said  written  con- 
sents were  opposed  to  the  construction  of 
said  street  railroad  along  and  over  said 
route  and  in  said  street,  and  that  they  did 
not  believe  that  the  same  so  constructed 
over  said  route  and  on  said  street  would  be 
in  the  interest  of  themselves  as  property 
owners  and  of  the  public:  that  said  abutters 
so  signing  for  a  consideration  would  not 
have  signed  said  consent  but  for  said  con- 
sideration so  paid,  or  things  furnished  them 
for  so  consenting;  that  said  considerations 
were  substantial,  and  in  most  instances 
large,  sums  of  money  paid  to  obtain  said 
consents:  that  said  payinents  and  promises 
were  made  by  and  on  behalf  of  said  defend- 
ant's company  to  said  property  owners,  and 
plaintiff  says  that  without  the  consents  of 
said  property  owners,  so  obtained  by  pur- 
chase and  other  substantial  considerations 
and  promises,  the  consents  of  the  owners  of 
one  half  of  the  feet  front  of  the  lots  and 
lands  abutting  on  said  Third  street,  along 
which  it  is  proposed  to  construct  said  rail- 
road, could  not  have  been  obtained  and  pre- 
sented to  said  board  of  control;  that  the 
opposition  of  said  abutting  property  owners 
so  receiving  said  consideration  to  the  con- 
struction of  sn'f^  v^-r-^  ..^n^ror^  was  con- 
scientious, and  ill  guoJ.  laith.  i'iaintiflf  fur- 
ther says  that,  before  said  ordinance  was 
passed,  by  said  board  of  control  granting 
said  franchise,  that  members  of  said  board 
of  control  who  voted  in  favor  of  said  ordi- 
nance, to  wit,  Joseph  J.  Pater,  C,  E.  Mason, 
Conrad  Semler,  and  Joseph  Strategier,  had 
knowledge  of  the  fact  that,  in  order  to  se- 
cure the  written  consents  of  a  majority  of 
tlie  feet  front  abutting  on  said  Third  street, 
that  said  defendant  had  procured  the  same 
by  purchase  or  other  valuable  consideration. 
Plaintiff  therefore  says  that  by  reason  of 
the  premises  that  said  ordinance  is  illegal, 
null,  and  void."  Plaintiff  below  prayed  that 
tlie  construction  and  operation  of  said  street 
railroad  be  perpetually  enjoined. 

The  traction  company  answered,  denying 
the  material  allegations  of  the  petition,  and, 
after  pleading  the  expenditure  of  over  $35,- 
000,  justified  as  follows:  "Defendant  fur- 
ther admits  and  alleges  the  fact  to  be  that 
the  said  board  of  control  of  the  city  of  Ham- 
ilton duly  passed  an  ordinance  granting  and 
giving  to  this  defendant  the  right  to  build 
said  road  along  said  route  on  said  streets, 
60  L.  R.  A. 


and  in  pursuance  of  said  grant  made  by 
the  said  city  of  Uamilton  it  is  now  engaged 
in  constructing  its  said  route,  and  was  so 
engaged  when  enjoined  therein.  Defendant 
further  says  that  the  action  of  plaintiff  is 
not  brought  in  good  faith  as  an  abutting 
property  holder,  and  for  the  benefit  and  pro- 
tection of  his  said  property,  but  is  brought 
solely  in  the  interest  of  rival  street  rail- 
road* companies,  known  as  the  Hamilton  & 
Lindenwald  Electric  Transit  Co.  and  the 
Southern  Ohio  Traction  Co.,  of  which  said 
plaintiff  is  a  stockholder  and  director,  and 
for  the  purpose  of  preventing  defendant 
from  constructing  its  said  track,  and  there- 
by preventing  it  from  entering  into  com- 
petition with  the  said  Hamilton  &  Linden- 
wald Electric  Transit  Oo.  and  the  Southern 
Ohio  Traction  Co.,  and  solely  in  the  interest 
and  at  the  expense  of  said  rival  street  rail- 
road plaintiff  is  maintaining  this  action,  and 
for  no  other  purpose  whatsoever.  Defendant 
further  says  that  the  citizens  of  Hamilton 
and  the  public  in  general  are  desirous  for 
said  road  to  be  constructed;  that  the  same 
will  be  of  great  public  advantage  and  bene- 
fit to  the  citizens  and  business  men  of  the 
city  of  Hamilton;  and  that,  if  said  plain- 
tiff should  prevail  in  this  action,  the  same 
will  be  detrimental  to  the  public  interest, 
prevent  defendant  from  constructing  said 
road,  and  thereby  deprive  the  citizens  and 
people  of  Hamilton  of  the  advantages  and 
benefits  of  said  street  railroad  line,  and  in 
addition  thereto  will  cause  a  loss  to  this 
defendant  of  not  less  than  $ by  rea- 
son of  the  purchases  as  aforesaid  made,  the 
work  done,  obligations  incurred,  and  defend- 
ant would  be  required  to  restore  streets  to 
their  original  condition.  Defendant  further 
says  it  has  constructed  a  line  and  has  the 
same  completed  from  the  village  of  Glen- 
dale,  in  Hamilton  county,  to  the  north  cor- 
poration line  of  the  city  of  Hamilton,  on 
East  avenue,  and  that  with  the  construction 
of  the  present  line  now  proposed  it  will  be 
able  to  carry  passengers  direct  from  Third 
and  High  streets,  in  said  city  of  Hamilton, 
to  Fifth  and  Walnut,  in  the  city  of  Cincin- 
nati, without  change  of  cars,  and  at  a 
greatly  reduced  rate  in  fare,  and  in  a  much 
shorter  time  than  is  now  charged  or  con- 
sumed by  the  other  company:  and  the  same 
will  be  the  only  route  by  which  passengers 
can  travel  directly  from  Third  and  High 
streets,  in  Hamilton,  to  Fifth  and  Walnut, 
in  the  city  of  Cincinnati,  without  transfer 
or  change  of  cars." 

The  substance  of  the  reply  is  as  follows: 
"  He  denies  that  this  action  is  not  brought 
in  good  faith.  He  denies  that  it  is  brought 
solely  in  the  interest  of  rival  street  railroad 
companies  known  as  the  Hamilton  &  Lin- 
denwald Electric  Transit  Co.  and  the  South- 
ern Ohio  Traction  Co.,  and  for  the  purpose 
of  preventing  defendant  from  constructing 
its  track,  and  thereby  preventing  it  from 
entering  into  competition  with  said  street 
railroad  companies;  but  avers  that  the  ac- 
tion is  brought  in  good  faith  by  him  as  sCn 
abutting  proi)erty  holder,  and  for  the  bene- 
fit and  protection  of  his  property.     He  ad- 
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mitd  that  he  is  one  of  the  stockholders  and 
directors  of  the  Hamilton  &  Lindenwald 
Electric  Transit  Co.  and  the  Southern  Ohio 
Traction  Co." 

Upon  trial  in  the  circuit  court  on  i^peal 
that  court,  after  finding  that  said  0.  V. 
Parrish  is  the  owner  of  an  improved  lot  on 
Third  street^  and  that  he  commenced  and 
prosecuted  the  action  in  cood  faith  as  an 
abutting  property  owner,  found  the  further 
facts  as  follows: 

"  The  total  frontage  on  Third  street  from 
High  to  Canal  street,  now  called  'Maple 
Avenue,*  is  7tt0.60  feet.  A  majority  of  the 
feet  front  is  381  feet.  Of  this  number  prop- 
erty owners  representing  232.90  feet  volun- 
tarily signed  their  consent  to  the  construc- 
tion of  the  road  in  Third  street.  That  the 
consent  of  39  feet  was  -signed  'Alexander 
Gordon,  by  J.  L.  Blair,  His  Agent,'  subject 
to  Alexander  Gordon's  approval;  and  that 
said  Alexander  Gordon  never,  although  duly 
notified,  disapproved  of  said  written  consent, 
and  is  therefore  deemed  to  have  approved 
the  same.  Hiat  the  following  written  con- 
sents were  procured  by  purchase  for  money 
consideration,  to  wit: 


George  Herold  30.00  ft. 

Clement  Snider   20.00  ft. 

Caroline  Snider  25.00  ft. 

Pauline  Schwartz   18.60  ft. 

Margaret  Schwartz 75.00  ft. 

Fred  Fries   52.00  ft. 


$400 


50 
250 
100 


220.50  ft. 


"And  that  when  said  written  consents 
were  filed  with  the  board  of  control,  to  wit, 
August  10,  1901,  said  board  of  control  knew 
that  the  same  had  been  procured  by  pur- 
chase. The  court  also  find  that  &t  the  time 
of  the  commencement  of  this  improvement 
up  until  August  9  and  10,  1901,  when  said 
consents  were  procured  by  purchase,  the 
said  George  Herold,  Clement  Snider,  Caro- 
line Snider,  Pauline  Schwartz,  Margaret 
Schwartz,  and  Fred  Fries  had  been  opposed 
to  the  construction  and  operation  of  said 
street  railroad  in  and  along  and  upon  said 
Third  street.  The  court  finds  that  at  the 
time  said  ordinance  was  passed  there  was 
not  on  file  with  the  city  clerk,  nor  was  there 
presented  to  the  board  of  control,  the  valid 
written  consents  of  the  owners  of  a  majority 
of  the  feet  front  of  the  property  abutting 
upon  said  Third  street  from  High  to  said 
Maple  avenue,  because  of  said  consents  so 
purchased." 

As  its  conclusions  of  law  upon  the  above 
facts  the  court  found:  "First.  That  the 
plaintiff  was  entitled,  as  an  abutting  prop- 
erfj  owner,  to  maintain  this  action.  Sec- 
ond. The  court  finds  as  a  conclusion  of  law 
that  the  said  written  consents  procured  by 
purchase  of  the  abutting  property  owners 
are  invalid,  null,  and  void,  and  against  pub- 
lic policy,  and  that  the  same  cannot  be 
counted  to  determine  the  majority  of  the 
feet  front  on  said  street,  and  that,  there- 
fore, at  the  time  said  ordinance  was  passed, 
there  was  not  produced  and  filed  with  said 
60  L.  R.  A. 


board  of  control  the  written  consents  of  the 
owners  of  the  majority  of  the  front  feet  on 
said  part  of  said  Third  street,  and  that  said 
board  of  control  never  acquired  jurisdiction 
to  pass  said  ordinance  making  said  grant." 
Proper  exceptions  were  preserved  through- 
out. ITie  circuit  court  rendered  judgment 
in  favor  of  the  plaintifif  below  against  the 
traction  company  perpetually  enjoining  the 
constniction  of  said  street  railroad  on  said 
part  of  Third  street,  and  for  costs.  There- 
upon the  traction  company  came  here  seek- 
ing to  reverse  the  judgment  of  the  circuit 
court, 

Messf's.  Bureh  io  Johnson,  M.  O. 
Burns,  and  J.  IV.  IVarrinston  for  plain- 
tiff in  error. 

Messrs.  Shepherd  A  Shaffer,  for  de- 
fendant in  error: 

The  written  consent  of  the  owners  of  abut- 
ting property  is  a  condition  precedent  to  the 
passage  of  an  ordinance  granting  the  right 
to  construct  a  street  railroad  in  the  streets 
of  a  municipality. 

Roberts  v.  Easton,  19  Ohio  St.  78;  State 
ew  rel.  Henderson  v.  Bell,  34  Ohio  St.  197. 

If  it  is  illegal  to  buy  the  council  to  pass 
the  ordinance,  how  can  it  be  legal  to  buy 
the  property  holders  to  give  the  council  ju- 
risdiction. 

Property  is  defined  as  the  sole  and  des- 
potic dominion  which  one  man  claims  and 
exercises  over  the  external  things  of  the 
world  in  total  exclusion  of  the  right  of  any 
other  individual  in  the  universe. 

2  Bl.  Com.  p.  2. 

Tlie  right  to  possess,  use,  enjoy,  and  dis- 
pose of  things. 

Bahcoek  v.  Buffalo,  56  N.  Y.  268. 

It  embraces  every  species  of  valuable 
right  and  interest,  including  real  and  per- 
sonal property,  easements,  franchises,  and 
hereditaments. 

Madison  Ave,  Baptist  Church  v.  Baptist 
Church  in  Oliver  Street,  46  N.  Y.  138. 

If  the  statute  confers  upon  the  abutting 
property  holders  a  property  right  inci- 
dent to  their  land,  then  the  nonconsenting 
abutter  has  the  same  property  right  as  the 
consenting  abutter,  and  the  effect  of  this 
construction  of  the  law  is  to  take  away  from 
the  nonconsenting  abutter  his  property  with- 
out due  compensation,  as  the  law  requires 
only  a  majority  of  the  abutting  property 
owners,  as  measured  by  the  feet  front,  to 
consent,  and  the  law  would  be  unconstitu- 
tional and  void. 

Ohio  Const,  art.  1,  S  19. 

The  consents,  by  whomsoever  obtained,  in- 
ure to  the  benefit  of  the  lowest  bidder. 

State  ex  rel.  Henderson  v.  Bell,  34  Ohio 
St.  104. 

The  use  of  streets  by  street  railways  is 
within  the  original  use  for  which  the  nigh- 
way  is  dedicated. 

Cincinnati  &  S.  G.  Ave.  Street  B.  Co.  v. 
Cumminsville,  14  Ohio  St.  523. 

The  courts  do  not  speak  of  the  written 
consents  as  a  property  right,  or  as  a  species 
of  property. 

Roberts  \.  Easton,  19  Ohio  St.  87;  State 
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ex  rel.  Hendcison  v.  Bell,  34  Ohio  St.  197; 
Simmona  ▼.  Toledo,  8  Ohio  C.  C.  635;  Neare 
V.  Mt.  Auburn  Cable  B.  Co.  4  Ohio  S.  &  G. 
P.  Dec.  476;  Glidden  v.  Cincinnati,  4  Ohio 
S.  &  G.  P.  Deo.  423. 

The  written  oonsent  of  a  property  owner 
to  the  laying  down  of  a  street  railroad  in 
a  street  upon  which  his  property  abuts  can- 
not be  purchased  for  money. 

Doane  v.  Chicago  City  R,  Co.  160  III.  22, 
35  L.  R.  A.  588,  45  N.  £.  507;  McCartney 
V.  Chicago  d  E,  R.  Co,  112  111.  611;  Hunt 
V.  Chicago  Horse  d  Dummy  R.  Co.  121  111. 
C38,  13  N.  E.  176;  Marshall  v.  Baltimore 
d  0.  R.  Co,  16  How.  314,  14  L.  ed.  953; 
Lineea  v.  Heeing,  44  111.  113,  92  Am.  Dec. 
153;  Trist  v.  Child,  21  Wall.  441,  aub  nom. 
Burke  ▼.  Child,  22  L.  ed.  623;  Oaca/nyan  ▼. 
Winchester  Repeating  Arms  Co.  103  U.  S. 
261,  26  L.  ed.  539;  Housard  v.  First  Inde- 
pendent Church,  18  Md.  461;  Maguire  v. 
Smock,  42  Ind.  1,  13  Am.  Rep.  363;  Chi- 
cago, M.  d  8t,  P.  R.  Co.  V.  Shea,  67  Iowa, 
728,  25  N.  W.  901 ;  State,  Kean;  Prosecutor, 
V.  Elizabeth,  35  N.  J.  L.  361 ;  Smith  v.  Ap- 
plegate,  23  N.  J.  L.  362;  Mt.  Clair  Military 
Academy  v.  North  Jersey  Street  R.  Co,  66 
N.  J.  L.  328,  47  Atl.  890;  CurHe  v.  At- 
lantic City,  66  N.  J.  L.  140,  48  Atl.  616;  De- 
troit Citizens'  Street  R.  Co.  v.  Detroit,  26 
L.  R.  A.  678,  12  C.  C.  A.  366,  22  U.  S.  App. 
570,  64  Fed.  628. 

Messrs.  Shotts  &  KiUlkin  and  H.  B. 
Probaaoo  also  for  defendant  in  error. 

Bnrket,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  contention  in  the  pleadings  and  find- 
ing of  facts  as  to  whether  Mr.  Parrish 
brought  and  prosecuted  the  action  in  good 
faith  is  of  no  importance,  because,  if  he  had 
a  legal  right  which  he  sought  to  protect  by 
an  action  in  a  court  of  justice,  tne  motive 
which  induced  him  to  bring  the  action  can- 
not be  inquired  into.  To  sustain  his  ac- 
tion, if  brought  in  good  faith,  and  defeat  it 
if  brought  in  bad  faith,  would  be  to  control 
his  morals  by  means  of  a  lawsuit.  That  can- 
Bot  be  done.  Unless  restrained  by  statute, 
a  man  may  direct  his  moral  conduct  as  he 
pleases.  In  State  ex  rel.  Flowers  v.  Colum- 
bus Bd.  of  Edu,  35  Ohio  St.  368,  the  fol- 
lowing appears  on  page  382 :  "  If  it  is  ap- 
parent that  the  relator  is  legally  capable 
of  prosecuting  this  proceeding,  and  that  he 
lias  a  clear  legal  right  to  the  remedy  he  is 
seeing,  we  cannot  stop  to  inauire  whether 
he  is  moving  of  his  own  volition  or  at  the 
request  of  some  third  party."  To  the  same 
effect  are  Lewis  v.  White,  16  Ohio  St.  444; 
Frazier  v.  Broum,  12  Ohio  St.  294,  and  Letts 
V.  Kessler,  54  Ohio  St.  73,  40  L.  R.  A.  177, 
42  N.  E.  765.  And  it  can  make  no  differ- 
ence whether  his  right  is  clear  or  not,  only 
so  that  it  exists.  The  fee  of  the  land  occu- 
pied by  highways  outside  of  municipalities 
18  in  the  owner  of  the  adjoining  lands. 
Lau>rence  R.  Co.  v.  Williams,  35  Ohio  St. 
168;  Daily  v.  State,  61  Ohio  St.  348,  24 
L.  R.  A.  724,  37  N.  E.  710;  Phifer  v.  Cow, 
21  Ohio  St.  248,  8  Am.  Rep.  68;  and  Callen 
V.  Columbus  Edison  Electric  Light  Co.  66 
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Ohio  St.  166,  iS8  L.  R.  A.  782,  64  N.  E.  141. 
But  in  municipalities  the  fee  of  the  streets 
is  in  the  city  or  village,  in  trust,  however, 
for  street  purposes.  Rev.  Stat.  S  2601, 
Swan  &  C.  Rev.  Stat.  p.  1483;  Cincinnati 
d  S.  G.  Ave.  Street  R.  Co.  v.  CumminsviUe, 
14  Ohio  St.  623;  Columbus  v.  Agler,  44  Ohio 
St.  485,  8  N.  £.  302,  and  Callen  v.  Columbw 
Edison  Electric  Light  Co.  66  Ohio  St.  166, 
58  L.  R.  A.  782,  64  N.  E.  141.  The  fee  b^ 
in  the  municipality  in  trust  for  street  pur- 
poses, the  abutting  lot  owner,  in  addition 
to  his  easement  in  the  street  for  passase  and 
repassage  in  common  with  the  generiu  pub- 
lic, has  a  special  easement  in  the  street  ap- 
pendant and  appurtenant  to  his  lot  for  in- 
gress and  egress;  and  when  the  street  be- 
comes vacat^  the  public  thereby  surrenders, 
or,  more  properly  speaking,  legally  aban- 
dons, the  public  use  thereof  for  travel,  but 
the  private  or  special  use  or  easement  ad- 
heres to  the  abutting  lots,  ecnd  becomes  part 
and  parcel  of  them  as  b^  accretion,  so  as 
to  preserve  the  right  of  ingress  and  egress 
to  the  lots  over  the  land  that  formerly 
formed  the  street  or  part  thereof.  The  rea- 
son that  a  street,  when  vacated,  becomes  a 
part  of  the  abutting  lots,  is  not  because  the 
owner  of  the  lot  owned  the  fee  of  the  street, 
but  because  it  must  go  there  by  necessity, 
to  preserve  his  easement  of  ingress  and 
egress,  which  in  many  cases  is  a  valuable 
property  ritfht,  and  without  which  the  lota 
might  be  of  little  value.  The  street  being 
vacated  and  abandoned,  the  public  no  longer 
owns  it,  and  it  must  either  revert  to  the 
original  owner,  or  adhere  to  the  abutting 
lots  as  by  accretion.  As  the  original  owner 
is  presumed  to  have  received  full  value  for 
the  street  when  he  sold  the  lots,  there  is  no 
just  reason  why  he  should  have  the  street, 
when  vacated,  restored  to  him.  And  as  the 
lot  owners  and  those  in  the  line  of  title  have 
paid  an  increased  price  for  lots  by  reason 
of  the  easement  in  the  street,  it  is  only  just 
that  when  the  street  becomes  vacated  the 
ea^ment  should  be  preserved  to  them  by 
adding  the  vacated  street  to  the  lots;  and 
therefore  this  doctrine  of  accretion  in  such 
cases  has  been  adopted  in  this  state,  and 
generally  elsewhere.  While  the  abutting  lot 
owner  has  this  rif^ht  of  public  travel  on  the 
street,  and  the  right  of  ingress  and  egrese 
from  the  street  to  his  lots,  the  public  au- 
thorities retain  the  right  to  improve  the 
street,  and  place  such  means  of  travel  there- 
on as,  in  their  judgment,  shall  best  conserve 
the  public  welfare.  And  so  long  as  his  ease- 
ment of  ingress  and  egress  is  not  materially 
injured,  he  is  without  remedy,  because  he 
is  not  wronged,  said  easement  —  all  the 
property  right  he  has  in  the  street  —  not 
being  interfered  with.  If,  however,  his  ea^ 
ment  of  ingress  and  egress  should  be  materi- 
ally injui^  by  the  building  and  operation 
of  the  street  railroad,  then  he  must  be  first 
fully  compensated  for  such  injury.  This,  in 
substance,  is  the  holding  of  this  court  in 
Cincinnati  d  S.  O.  Ave.  Street  R.  Co.  v.  Cum- 
minsville,  14  Ohio  St.  623,  and  subsequent 
cases  on  this  subject.  His  easement  of  in- 
gress and  egress  being  the  only  property 
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right  he  has  in  the  street,  the  city  authori- 
ties had  the  power,  under  the  Constitution, 
to  construct  and  operate  a  street  railroad  on 
and  along  the  street  without  his  consent  and 
4igainat  his  will,  unless  restrained  by  stat- 
ute, provided  they  cause  no  material  inter- 
ference with  his  easement  of  ingress  and 
•egress. 

The  general  assembly  at  an  early  day  fore- 
saw that  the  public  authorities,  in  the  exer- 
•cise  of  the  power  to  grant  franchises  for 
street  railroads,  with  a  liability  to  make 
"Compensation  only  in  cases  of  interference 
with  the  property  right  of  ingress  and 
■egress,  might  act  oppressively,  or  against  the 
wishes  of  the  abutting  lot  owners,  and  there- 
fore imposed  a  further  check  upon  that 
power,  and  required  that  the  consent  in  writ- 
ing of  the  owners  of  a  majority  of  the  feet 
front  on  the  street  should  be  obtained  and 
produced  to  the  proper  oflficer.  This  was 
•done,  as  held  by  this  court  in  Roberts  v. 
Boston,  19  Ohio  St.  86,  "  to  protect  the  own- 
•ers  of  property  on  the  streets  of  cities  .  .  • 
from  the  exercise  of  an  arbitrary  power  on 
the  part  of  the  city  authorities  in  permitting 
tne  streets  to  be  used  for  street  railroads.'' 
But  this  additional  check  did  not  have 
the  effect  to  vest  the  fee  of  the  street  in 
the  abutting  lot  owner,  nor  to  give  him  a 
right  to  compensation,  unless  his  easement 
-of  ingress  and  egress  should  be  injured.  It 
therefore  gave  him  no  more  property  rights 
than  he  had  before  the  statute  as  to  such 
•consents  was  enacted.  Such  consent  is, 
therefore,  not  a  property  right  adhering  to 
the  lot,  but  is  a  personal  right  in  the  owner 
•of  the  lot,  a  power  or  sword  in  his  hands 
with  which  to  protect  his  lot  against  the 
arbitrary  powers  of  the  city  authorities.  A 
majority  of  consents  by  the  feet  front  is  a 
condition  precedent  to  jurisdiction  to  pass 
a  street  railway  ordinance,  and  each  abut- 
ting lot  owner  is  free  to  aid  in  conferring 
such  jurisdiction,  and  free  to  withhold  such 
.aid.  His  actions  cannot  be  controlled  in 
that  r^ard  by  others  on  the  street,  nor  by 
<coiirts  of  justice  in  their  behalf.  Such  a 
•condition,  such  consent,  in  the  nature  of 
things,  cannot  be  appropriated  under  the 
power  of  eminent  domain.  The  consent  must 
be  given  or  withheld  at  the  option  of  the  lot 
•owner.  He  cannot  be  forced  to  give  it,  nor 
forced  to  withhold  it.  Rev.  Stat.,  §  343», 
provides  for  this  written  consent,  and  it  im- 
poses no  conditions  or  restrictions,  but 
leaves  the  lot  owner  free  to  give  or  with- 
hold his  consent.  And  §  3440  goes  further, 
and  provides  that ''  nothing  herein  contained 
shall  affect  the  rights  of  property  owners  to 
give  or  withhold  their  consent."  So  that  our 
statutes,  while  granting  this  power  of  con- 
sent, and  providing  for  the  giving  or  with- 
h6lding  of  the  same,  impose  no  conditions  or 
limitations  on  such  power,  but  expressly 
provide  that  the  statutes  shall  not  affect 
the  rights  of  property  owners  to  give  or 
withhwd  such  consent.  We  cannot  approve 
the  Illinois  cases  on  this  question,  but  re- 
gard the  New  York  and  New  Jersey  cases 
on  the  question  as  stating  the  correct  rule. 
As  the  general  assembly,  while  having  the 
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subject  before  it,  imposed  no  conditions  or 
limitations  upon  the  exercise  of  this  power, 
can  this  court  amend  the  statute  by  con- 
struction, and  add  conditions  or  limitations 
not  imposed  by  the  legislature?  We  think 
not.  In  some  other  like  statutes  the  general 
assembly  has  imposed  conditions  and  lim- 
itations, and,  if  it  had  regarded  them  neces- 
sary in  this  statute,  it  would  have  inserted 
them  into  the  aet,  as  was  done  in  the  two- 
mile  pike  act,  now  Rev.  Stat.,  S  4836.  It 
is,  therefore,  clear  that  the  general  assem- 
bly did  not  regard  it  wise  or  necessary  to 
impose  conditions  or  limitations  upon  the 
exercise  of  the  power  of  consent  in  such 


But  it  is  urged  that  outside  of  the  statute, 
and  independent  of  it,  the  purchase  of  such 
consents  for  value  is  against  public  policy, 
and  this  seems  to  be  the  ground  upon  which 
the  circuit  court  based  its  judgment;  be- 
cause that  court  found,  as  a  conclusion  of 
law,  that  the  "consents  procured  by  pur- 
chase are  invalid,  null,  and  void,  and  against 
public  policy."  As  they  are  not  shown  to 
be  defective  in  form  or  substance,  and  are 
not  prohibited  by  statute,  there  can  be  no 
reason  for  holding  them  ''  invalid,  null,  and 
void,"  unless  they  are  against  public  policy. 
We  will  therefore  address  ourselves  to  the 
matter  of  public  policy,  as  the  case  was  ar- 
gued here  upon  that  ground.  In  Prohasoo 
v.  Rainc,  .50  Ohio  St.  378,  34  N.  E.  636, 
this  court  held :  "  If  a  statute  is  constitu- 
tional, it  is  valid,  and  cannot  be  set  aside 
by  a  court  as  being  against  public  policy  or 
natural  right.  There  can  be  no  public  pol- 
icy or  right  in  conflict  with  a  constitutional 
statute."  In  the  case  at  bar  the  effort  is, 
not  to  invoke  public  policy  to  override  a 
valid  statute,  as  was  attempted  in  the  Pro- 
hasco  Case,  but  rather  to  bring  forward  a 
public  policy  to  supply  a  rule  of  decision  as 
to  a  statutory  matter  as  to  which  the  gen- 
eral  assembly  has  been  purposely  silent.  In 
Vidal  V.  Philadelphia,  2  How.  127,  11  L,  ed. 
206, —  a  case  from  Pennsylvania, —  the  Su- 
preme Gourt  of  the  United  States  laid  down 
the  rule  as  to  public  policy  in  such  cases  as 
follows:  "  Nor  are  we  at  liberty  to  look  at 
general  considerations  of  the  supposed  pub- 
lic interests  and  policy  of  Pennsylvania  upon 
this  subject,  beyond  what  its  Gonstitution 
and  laws  and  judicial  decisions  make  known 
to  us.  The  question,  What  is  the  public 
policy  of  a  state,  and  what  is  contrary  to 
it  T  if  inquired  into  beyond  these  limits,  will 
be  found  to  be  one  of  great  vagueness  and 
uncertainty,  and  to  involve  discussions 
which  scarcely  come  within  the  range  of 
judicial  duty  and  functions,  and  upon 
which  men  may  and  will  complexionally 
'differ.  .  .  .  We  disclaim  any  righ^  to 
enter  upon  such  examinations  beyond  what 
the  state  constitutions,  laws,  and  decisions 
necessarily  bring  before  us."  No  decision 
of  this  court  is  cited,  and  we  know  of  none, 
recognizing  or  establishing  the  public  pol- 
icy contended  for  in  this  case,  and  we  think 
it  safe  to  hold  that  there  is  none.  Under  a 
system  like  ours,  where  the  fundamental 
rights  of  the  people  are  defined  and  guarded 
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by  a  written  constitution,  where  all  crimes 
are  statutory,  and  our  civil  rights  and  pro- 
cedure also  regulated  by  statutes,  there  is 
but  little  room  for  public  policy  outside  of 
our  statutes  and  Constitution.  In  this  re- 
gard our  system  is  very  different  from  that 
of  England,  where  the  doctrine  of  public  pol- 
icy in  earlier  days  had  a  wide  scope,  and 
from  which  it  was  brought  to  this  country, 
and  has  often  been  indiscriminately  applied 
by  courts  here  without  observing  the  dis- 
tinction between  the  systems  of  the  two 
countries.  The  Supreme  Court  of  the 
United  States  in  the  Oirard  Will  Case,  2 
How.  127,  11  L.  ed.  205,  states  the  rule  as 
to  public  policy  correctly,  and,  tested  by  that 
rule,  we  find  nothing  in  our  Constitution, 
statutes,  or  decisions  sustaining  the  public 
policy  contended  for. 

It  is  urged  that  to  purchase  consents  for 
value  is  a  species  of  bribery,  and  an  ex- 
pression to  that  eflFect  in  Makemson  v. 
Kauffman,  35  Ohio  St.  444,  is  cited,  and  re- 
lied upon.  But  upon  turning  to  our  bribery 
statute  we  do  not  find  it  to  cover  the  case, 
and,  as  we  have  no  common-law  crimes,  but 
all  defined  by  statute,  we  must  conclude  that 
such  purchase  of  consents  is  not  a  species 
of  bribery,  because  under  our  system  what 
is  not  prohibited  is  tolerated.  Again,  title 
1,  chap.  8,  of  our  Penal  Code,  from  §S  6929 
to  7017,  is  devoted  to  "  Offenses  against  Pub- 
lic Policy,"  and  it  is  only  fair  to  presume 
that,  if  the  general  assembly  had  intended 
to  prohibit  the  purchase  of  such  consents,  it 
would  have  done  so  in  this  chapter  8,  or  in 
the  street  railroad  sections. 


It  is  also  urged  that  the  abutting  lot  own- 
ers,  as  to  these  consents,  act  in  a  public 
capacity,  or  perform  a  public  function,  and 
that  they  must,  therefore,  act  from  pure  mo- 
tives for  the  benefit  of  the  public,  or,  at 
least,  for  the  good  of  all  on  the  street,  and 
that  their  action  for  or  against  the  street 
railroad  cannot  be  influenced  by  considera- 
tions of  gain ;  and  some  cases  are  cited  sup- 
porting this  view.  But  here  again  we  ar& 
asked  to  amend  the  statutes  by  construction, 
and  to  create  a  public  policy  which  la  not 
deducible  from  our  Constitution  and  stat- 
utes. This  court  cannot  control  the  morals- 
of  litigants,  unless  so  provided  by  statute. 
And  when  the  evil  results  flowing  from  a 
given  course  of  conduct  have  not  been  of  a 
grave  enough  character  to  attract  the  at- 
tention of  the  general  assembly,  this  court 
cannot,  by  construction,  provide  a  new  rem- 
edy under  the  plea  of  public  policy. 

The  cases  cited  by  counsel  on  both  sides- 
have  been  fully  considered,  but  their  review 
has  not  been  found  necessary  in  this  opinion. 

With  this  view  as  to  such  written  con- 
sents, the  questions  growing  out  of  95  Ohio- 
I«aws,  §  3439a,  p.  475,  are  immaterial,  and 
are  not  here  decided.  The  judgment  of  the 
circuit  court  will  be  reversed,  and  judgment 
entered  upon  the  finding  of  facts  in  favor 
of  the  plaintiff  in  error. 

Judgment  reversed,  and  judgment  for 
plaintiff  in  error. 

Spear,  DaYi%  Shanckf  Price,  andl 
Crew,  rJJ.,  concur. 
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Adam  SCHMAELZLE 

V. 

LONDON  &  LANCASHIRE  FIRE  INSUR- 
ANCE COMPANY  et  al, 

(75  Conn.  397.) 

In  dlatrlbntlns  the  loss  upon  a  bnlld- 
1ns,  maclilnery,  and  atoclc  bet^vreen 
Inanrance  policies  covering  all  the 
Items  for  a  srosB  anm  and  those  specific- 
ally liable  on  eacli  item,  all  of  which  pro- 
Tided  that  the  liability  shall  not  be  greater 
*'than  the  amount  hereby  insured  shall  bear 
to  the  whole  Insurance/'  the  blanket  policies 
should  be  regarded  as  insuring  each  item  to 
the  entire  amount  unappropriated  when  It  is 
reached,  making  the  adju8tmen<t  item  by  item 
In  the  order  of  greatest  loss,  if  that  will  work 
substantial  equity  and  Justice  to  all  con- 
cerned, and  deducting  the  sums  appropriated 
to  the  respeetlTe  items  as  they  are  adjusted 
and  passed. 

(January  7,  1903.) 


Note. — As  to  proportioning  loss  between 
blanket  policy  and  one  covering  specific  prop- 
erty only,  see  also,  in  this  series.  Page  v.  Sun 
Ins.  Offlce  (C.  C.  App.  »th  C.)  33  L.  R.  A.  249. 
60  L.  R.  A. 


RESERVATION  by  the  Superior  Court 
for  New  Haven  County  for  the  opin- 
ion of  the  Supreme  Court  of  Errors  of  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  certain  policies  of  fire 
insurance  in  which  the  question  was  as  to 
the  amounts  which  the  respective  policies- 
should  contribute  toward  the  loss.  Judg- 
ment in  favor  of  specific  policies. 

The  facts  are  stated  in  the  opinion. 

Messrs.  'William  B.  Stoddard  and 
George  R,  Gooley  for  plaintiff. 

Messrs.  Fay  A  Bennett,  for  defendants: 

The  clause  which  provides  for  an  appor- 
tionment of  the  loss  in  case  of  other  insur- 
ance on  the  property  is  a  part  of  the  con> 
tract,  and  must  receive  a  reasonable  con- 
struction. It  must  be  construed  as  any 
other  stipulation  between  the  insurer  and! 
the  insured. 

Ogden  v.  East  River  Ins,  Co.  50  N.  Y. 
388,  10  Am.  Rep.  492:  Page  v.  Sun  Ins.  Of- 
fice, 64  Fed.  194,  33  L.  R.  A.  249,  20  C.  C.  A^ 
397,  36  U.  S.  App.  672,  74  Fed.  203. 

The  compound  policies  cover  to  the  full 
amount  every  item  of  property  described  in 
them. 

Lesure  lAimher  Co.  v.  Mutual  F.  Ins.  Co^ 
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101  Iowa,  514,  70  N.  W.  761 ;  Page  v.  8un 
Ins.  Office,  33  L.  R.  A.  249,  20  C.  C.  A.  397, 
3tf  U.  S.  App.  672,  74  Fed.  203. 

The  blanket  policy  should  not  be  allowed 
to  claim  any  benefits  because  of  the  inci- 
dental fact  that  it  finds  a  specific  policy  on 
some  portion  of  the  property,  where,  in  the 
absence  of  such  other  insurance,  it  would 
properly  be  obliged  to  follow  and  pay  the 
whole  loss,  up  to  the  full  amount  for  which 
it  is  written. 

Ostrander,  Fire  Ins.  p.  495;  Page  v.  Sun 
Tns.  Office,  33  L.  R.  A.  249,  20  C.  C.  A.  397, 
36  U.  S.  App.  672,  74  Fed.  203,  64  Fed.  194; 
Sherman  v.  Madison  Mut.  Ins.  Co.  39  Wis. 
104 ;  Cromie  v.  Kentucky  d  L.  Mut.  Ins.  Co. 
15  B.  Mon.  432;  Angelrodt  v.  Delaware 
Mut.  Ins.  Co.  31  Mo.  593. 

Messrs.  Allins,  Webby  Sd  Morehouse 
also  for  defendants. 

Prentiee,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiJT  is  the  owner  of  premises 
upon  which  stood  a  brewery  and  shed.  In 
the  brewery  were  machinery  and  stock. 
Upon  the  buildings,  machinery,  and  stock 
the  plaintiff  carried  in  some  thirty-four  com- 
panies insurance  against  fire  aggregating 
$60,000  in  amount.  These  policies  were  all 
of  the  standard  form,  and  contained  the  fol- 
lowing provision:  "This  company  shall 
not  be  liable  under  this  policy  for  a  greater 
proportion  of  any  loss  on  the  described  prop- 
erty .  .  .  than  the  amount  hereby  in- 
sured shall  bear  to  the  whole  insurance, 
whether  valid  or  not,  or  by  solvent  or  in- 
solvent insurers,  covering  such  property. 
.  .  ."  Thirty-one  of  the  policies,  covering 
insurance  for  $55,000,  were  of  the  kind 
known  as  "  blanket "  or  "  compound  "  poli- 
cies; that  is,  they  insured  said  buildings, 
machinery,  and  stock  as  a  whole,  and  with- 
out distributing  the  amount  of  the  insur- 
ance among  the  several  items.  The  remain- 
ing policies,  containing  insurance  for  $5,000, 
were  of  the  kind  known  as  "specific;"  that 
is,  the  amounts  insured  thereby  were  dis- 
tributed among  the  several  items  of  prop- 
erty, a  specified  amount  to  each  item.  Each 
of  these  specific  policies  covered  in  the  whole 
precisely  the  same  property  as  did  the  com- 
pound insurance,  but  distributively.  The 
manner  of  distribution  was  uniform  among 
the  specific  policies,  and  was  among  four 
separate  items,  to  wit,  the  main  or  brewery 
building,  stock,  machinery,  and  shed,  as  fol- 
lows: $1,634.88  on  the  brewery,  $1,839.21 
on  the  stock,  $1,498.64  on  the  machinery, 
and  $27.24  on  the  shed.  A  fire  damaged  the 
brewery,  stock,  and  machinery.  The  sound 
value  of  the  property  insured  was  $59,982, 
divided  as  follows:  Brewery,  $20,586; 
stock,  $11,085;  machinery,  $28,111;  and 
shed,  $200.  The  loss  by  the  fire  was  mu- 
tually adjusted  at  $42,953,  distributed  as 
follows:  Brewery,  $15,115;  stock,  $11,085; 
machinery,  $16,753;  and  shed  0. 

It  is  conceded  that  the  assured  is  entitled 
to  receive  from  the  defendants  the  amount 
of  his  loss  above  stated.  The  only  question 
in  the  case  is  one  between  the  several  de- 
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fendants  as  to  the  sums  which  each  should 
pay.  Between  the  blanket  insurers  there  is 
no  dispute,  and  between  the  specific  there  is 
none.  The  contention  is  between  the  two 
classes  of  insurers,  and  is  as  to  the  method 
to  be  employed  in  the  apportionment  of  the 
loss  in  view  of  the  provision  as  to  prorating 
which  appears  alike  in  all  the  policies  and 
which  has  been  quoted.  It  is  clear  that  the 
compound  and  the  specific  insurance  must 
be  brought  together  in  the  prorating.  This, 
necessarily  involves  an  adjustment  by  sep- 
arate items,  and  the  application  in  some 
way  of  the  blanket  insurance  to  each  item 
covered  by  specific  insurance.  The  question 
is  as  to  how  this  shall  be  done.  The  claim 
of  the  blanket  insurers  is  that  their  policies 
should,  for  the  purpose  of  the  distribution 
of  the  loss,  be  converted  into  specific  ones; 
specific  amounts  under  the  policies  being  set 
out  to  each  item  upon  which  there  is  specific 
insurance,  so  that,  for  the  purpose  of  de- 
termining the  amount  that  any  blanket  pol- 
icy shall  contribute  towards  any  item  of 
loss  upon  which  there  is  specific  insurance 
the  amount  of  the  blanket  policy's  insur- 
ance upon  such  item  and  the  total  amount 
of  insurance  thereon  shall  be  computed  upon 
the  basis  thus  ascertained.  The  methods 
suggested  for  making  this  conversion  from 
compound  to  specific  are  two,  both  of  which 
are  claimed  as  having  the  approval  of  au- 
thority and  experience.  One  method  is  to 
distribute  the  amount  of  the  blanket  policy 
over  the  property  insured  by  it  so  that  the 
items  bearing  specific  insurance  shall  be 
credited  with  insurance  to  such  a  propor- 
tionate amount  of  the  whole  as  the  sound 
value  of  the  specific  item  bears  to  the  sound 
value  of  the  whole.  The  other  is  to  make 
this  conversion  upon  the  basis  of  the  respect- 
ive losses  upon  the  property  insured.  The 
specific  insurers,  upon  the  other  hand,  con- 
tend that  there  should  be  no  such  conversion, 
but  that  in  adjusting  each  item  of  loss  the 
total  amount  of  insurance  thereon  and  the 
amount  insured  by  each  blanket  policy  be 
determined  by  including  the  entire  amount 
of  the  compound  insurance  which  has  not 
been  previously  exhausted  in  adjusting  some 
other  item.  The  widely  differing  results  to 
which  the  two  claims  might  lead  are  appar- 
ent. In  making  these  claims,  and  others 
which  are  incidental  to  them,  all  the  parties 
conoede  that,  whatever  general  rule  of  ap- 
portionment of  loss  may  be  adopted,  it  must, 
in  so  far  as  it  is  not  directly  prescribed  by 
the  contract,  yield  in  case  of  need  to  the  in- 
terests of  the  assured.  The  first  requisite  of 
any  method  of  apportionment  sought  to  be 
applied  must  be  the  assured's  protection  to 
the  full  extent  of  his  rights  under  his  poli- 
cies. Any  method  which,  in  a  given  case, 
fails  to  afford  him  the  full  measure  of  his 
just  indemnity,  must  give  place  to  another 
which  will.  In  the  present  case  the  plaintiff 
has  no  concern  as  to  which  of  the  suggested 
modes  be  adopted  in  distributing  his  loss 
among  his  insurers.  The  interests  of  the 
latter  are  alone  involved.  The  whole  ques- 
tion arises  out  of  the  application  to  the 
facts  of  the  case  of  the  provisions  of  the  pro- 
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rating  clause  in  the  policies.  Each  insurer 
has  not  entered  into  an  unqualified  obliga- 
tion to  indemnify  the  assured  to  the  extent 
of  his  loss,  or  to  the  extent  of  his  loss  lim- 
ited by  the  amount  of  the  policy.  It  has 
made  a  contract  which  gives  it,  as  a^inst 
the  assured,  a  benefit  arising  from  coinsur- 
ance. Tt  stipulates  that  its  liability  shall 
be  limited  in  amount  dependent  upon  the  ex- 
istence and  amount  of  such  coinsurance. 
The  policy  expressly  states  how  its  liability 
shall  be  determined.  The  question,  there- 
fore, becomes  one  of  contract  construction. 
It  is  not  one  of  equitable  determination  in 
the  absence  of  an  agreement,  as  was  the  case 
in  certain  of  the  adjudicated  cases.  We 
are  not  called  upon  to  adjust  the  equities 
between  coiusurers,  one  having  paid  more 
than  his  fair  share  of  the  loss.  We  are  not 
dealing  with  the  doctrine  of  subrogation. 
The  parties  have  recorded  their  agreement, 
and  we  have  only  to  determine  its  meaning, 
and  enforce  it. 

The  policy  provision,  to  restate  its  perti- 
nent portion,  is:  "This  company  shall  not 
be  liable  under  this  policy  for  a  greater  pro- 
portion of  any  loss  on  the  described  proper- 
ty ..  .  than  the  amount  hereby  insured 
shall  bear  to  the  whole  insurance."  It  is 
thus  provided  that  the  mode  to  be  employed 
in  determining  the  extent  of  liability  is 
purely  a  mathematical  one,  involving  the 
stating  of  a  problem  in  simple  proportion. 
The  three  known  terms  of  the  proportion, 
from  which  the  fourth,  to  wit,  the  amount 
of  the  liability  under  the  given  policy,  is  to 
be  deduced,  are  stated  to  be  the  whole  in- 
surance, the  amount  insured  under  the  pol- 
icy, and  the  loss.  The  loss  is  in  this  case 
an  ascertained  sum.  In  any  it  is  a  deter- 
minable one.  Where  the  given  policy  is  a 
specific  one,  the  second  term  is  also  a  defi- 
nite one,  and  only  the  first  remains  open  to 
question.  If  the  given  policy  is  a  blanket 
one,  then  both  the  first  and  second  terms  are 
suliject  to  dispute.  An  answer  to  a  single 
question,  however,  resolves  all.  That  ques- 
tion which  thus  stands  out  as  the  controlling 
one  in  the  situation  is  thus  seen  to  be  this: 
"By  the  terms  of  a  blanket  policy,  what 
amount  of  insurance  attaches  to  each  item 
embraced  within  the  insurance?"  The  an- 
swer to  this  question  is  not  a  hidden  one. 
The  characteristic  features  of  a  blanket  pol- 
icy are  well  understood.  Its  very  essence  is 
that  it  covers  to  its  full  amount  every  item 
«t'  property  described  in  it.  If  the  loss  up- 
on one  portion  or  item  of  the  property  ex- 
hausts the  full  amount  of  the  policy,  the 
whole  insurance  must  be  paid.  There  can 
he  no  apportionment  of  it.  In  the  absence  of 
a  prorating  clause,  one  blanket  insurer 
among  many  insurers,  whether  blanket  or 
specific,  may  be  sued,  and  he  must  pay  the 
whole  loss,  if  it  is  not  in  excess  of  his  pol- 
icy. His  payment  will  give  him  certain 
equitable  rights  of  contribution  as  against 
his  coinsurers,  but  his  legal  obligation  to 
pay  the  assured  cannot  be  questioned.  The 
<x)ntract  holds  him  to  that.  These  princi- 
ples are  elementary.  3  Joyce,  Ins.  §  2492; 
1  May,  Ins.  3d  ed.  S  13;  Ostrander,  Fire  Ins. 
60  L.  R.  A. 


§  204.  It  is  in  such  particulars  as  these  that 
blanket  policies  differ  from  specific.  The 
difference  is  one  which  inheres  in  the  nature 
of  the  two  contracts,  and  has  its  recognition 
in  the  accepted  advantages  of  a  blanket  pol- 
icy to  the  assured  and  its  disadvantages  to 
the  insurer,  and  in  the  more  exacting  terms 
which  are  customarily  demanded  for  its  is- 
sue. The  answer  to  our  question  must, 
therefore,  be  that  the  whole  amount  insured 
by  a  blanket  policy  attaches,  and  invariably 
attaches  to  each  item  thereunder.  The  blan- 
ket insurers  concede  the  peculiar  character 
which  in  general  inheres  in  such  policies,  but 
they  say  that  for  tne  purpose  of  the  contrib- 
uting clause  they  are  entitled  to  an  appor- 
tionment of  their  insurance  in  cases  of  ad- 
justment in  connection  with  specific  insur- 
ers. We  fail  to  see  anything  m  this  claim 
but  an  appeal  from  the  contract  to  assumed 
principles  of  fairness  and  equity.  It  cer- 
tainly does  not  rest  upon  any  lo^cal  foun- 
dation. The  palpable  answer  to  it  is  found 
in  the  fact  that  the  question  is  one  of  legal 
construction  of  an  express  contract  oblig&- 
tion,  and  not  of  equitable  determination. 
The  parties  having  made  a  contract,  the 
courts  are  powerless  to  change  it.  What 
the  blanket  insurers  ask  is,  in  efifect,  that 
there  be  read  into  their  policies  a  provision 
which  is  not  there.  Had  the  parties  wish^, 
this  provision  might  easily  have  been  incor- 
porated. It  was  not,  and  the  contract  must 
stand  as  made. 

We  have  thus  far  discussed  the  question 
at  issue  as  one  of  reason,  and  not  of  author- 
ity. The  analogous  cases  are  few.  They 
are,  however,  to  be  found.  Concerning  them 
it  has  to  be  confessed  that  the  majority 
which  have  arisen  under  the  operation  of  the 
prorating  clause  have  adopted  the  compound 
insurers'  view.  It  is  noticeable,  also,  that 
of  these  all  save  a  very  few  state  the  propo- 
sition as  a  dictum,  or  imply  its  correctness 
without  argument  or  reason  therefor.  Suc^ 
are  the  cases  of  Blake  v.  Exchange  Mut,  Ina. 
Co,  12  Gray,  272 ;  Cromie  v.  Kentucky  d  L. 
Mut.  In8.  Go.  15  B.  Mon.  432;  Lesure  Lum- 
ber Co.  V.  Mutual  F.  Ins.  Co.  101  Iowa,  614, 
70  N.  W.  761.  In  Chandler  v.  Insurance  Co. 
of  N.  A.  70  Vt.  662,  41  Atl.  502,  the  court 
attempts  to  give  a  reason  for  this  position. 
It  is  contained  in  these  words  only:  "As 
by  the  terms  of  the  specific  policies  they  can- 
not be  converted  into  blanket  policies,  it 
necessarily  follows  that  the  only  way  in 
which  the  loss  can  be  adjusted  is  to  turn 
the  blanket  policies  into  specific  ones."  This 
is  a  clear  case  of  a  non  sequitur.  The  argu- 
ment rests  upon  an  assumed  necessity  which 
does  not  exist.  It  is  practically  as  simple 
to  adjust  a  loss  by  not  apportioning  as  by 
apportioning  the  blanket  insurance.  In  Og- 
den  T.  East  River  Ins.  Co.  60  N.  Y.  388,  10 
Am.  Rep.  492,  the  court  finds  its  reason  in 
the  fact  that  it  was  unreasonable  to  assume 
that  any  of  the  parcels  included  in  the  blank- 
et insurance  was  over-insured  where  the 
total  insurance  was  not  in  excess  of  the  total 
value.  What  method  of  adjustment  this  ar- 
gument would  have  led  the  court  to  adopt 
had  concurrent  compound  policies  for  differ- 
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«nt  ^os8  sums,  all  or  part  exceeding  spe- 
cific item  valuations,  been  involved,  was  not 
stated.  An  assumption  of  such  a  situation 
sufficiently  discloses  the  fallacy  of  the  case. 
-Of  all  these  cases  it  is  to  be  observed  that 
none  attempts  to  lay  down  a  rule  of  univer- 
sal, or  even  general,  application.  They 
-treat  each  case  by  itself,  conceding  that  in 
the  next  the  rule  might  not  apply.  The 
trouble  has  been  that,  in  ignoring  the  con- 
tract, all  has  been  left  to  arbitrary  and  un- 
-certain  action,  which  fairnese  and  equity  in 
the  given  case  seemed  to  dictate.  In  Puge 
V.  Sun  Ins,  Office,  33  L.  R.  A.  249,  20  C.  C. 
A.  397,  36  U.  S.  App.  672,  74  Fed.  203,  the 
other  side  of  this  question  is  distinctly 
avowed.  The  decision  is  put  squarely  upon 
the  terms  of  the  contract.  The  argument, 
although  brief,  is  substantially  that  which 
has  guided  us.  The  position  assumed  in  the 
•case  last  cited  seems  to  have  the  approval  of 
Joyce  in  his  latest  work.  4  Joyce,  Ins.  S 
3457.  In  Sherman  v.  Mddiaon  Mut,  Ins.  Co. 
•39  Wis.  104,  also,  this  doctrine  receives  at 
least  implied  sanction. 

One  other  point  remains  to  be  considered. 
As  the  existence  of  the  specific  policies  com- 
pels the  adjustment  of  the  loss  by  items, 
these  items  must  be  taken  up  in  some  order. 
This  order  might  very  materially  affect  the 
result,  both  as  respects  the  companies  and 
the  insured,  since  that  portion  of  a  blanket 
policy  which  is  exhausted  in  the  settlement 
upon  the  first  item  no  longer  remains  to  be 
applied  to  the  second  item,  and  so  on 
tlirough  the  list.  This  matter  of  order  is 
■one  upon  which  the  policies  in  suit  and  pol- 
icies ordinarily  are  silent.  Evidently  noth- 
ing remains  but  some^arbitrary  method  of 
selection,  in  which  ffiecohsideratibns  influ- 
encing a  choice  should  be  what,  on  the  whole, 
under  the  conditions,  best  satisfies  the  ends 
of  fairness  and  justice  as  between  the  com- 
panies, the  assured  being  given  his  rightful 
amount  of  indemnity.  A  little  study  of  the 
peculiar  situations  which  may  arise  may 
convince  one  that  no  rule  of  universal  and 
unvarying  application  can  be  safely    laid 


down.  Whether  one  suggests  the  order  of 
the  greatest  losses,  or  of  the  least  losses,  or 
the  order  of  the  eniuneration  in  the  special 
insurance,  or  an  order  to  be  determined  by 
lot, — two  at  least  of  which  methods  appear 
to  have  been  used, — or  some  other  order,  he 
will  quite  likely  be  met  with  an  assumed 
situation  in  which  his  system  seems  to  fail 
to  fully  accomplish  equity  and  justice.  For- 
tunately we  have  no  need  to  search  for  a 
universal  rule.  In  the  present  case  it  mat- 
ters not  to  the  assured,  and  little  to  the  in- 
surers, what  order  of  adjustment  is  adopted. 
The  order  first  indicated,  to  wit,  that  of  Ihe 
greatest  losses,  is  one  which,  as  a  general 
rule,  has  some  considerations  in  its  favor. 
In  this  case  it  works  out  substantial  equity 
and  justice  to  all  concerned.  We  therefore 
select  it  for  the  purposes  of  this  case  as  on 
the  whole  the  best. 

The  superior  court  is  advised  that  in  the 
adjustment  of  the  plaintiff's  loss  and  its  ap- 
portionment among  the  defendant  companies 
the  items  upon  which  there  was  loss  be  tak- 
en up  in  the  order  of  the  greatest  losses,  the 
whole  property  being  divided  for  this  pur- 
pose into  items  corresponding  to  those  desig- 
nated in  the  specific  insurance ;  that  in  com- 
puting the  total  amount  of  insurance  upon 
the  first  item  the  full  amount  of  the  blanket 
insurance  be  applied,  and  that  the  full 
amount  of  any  given  blanket  policy  be  re- 
garded as  the  amount  of  insurance  upon  the 
item  under  such  policy;  that  with  respect 
to  the  second  and  subsequent  items  the  same 
rule  be  adopted,  save  that  the  total  amount 
of  insurance  thereon  be  reduced  by  the 
amount  of  blanket  insurance  already  ex- 
hausted in  the  settlement  upon  former 
items,  and  the  amount  of  insurance  under 
any  given  blanket  policy  likewise  reduced  by 
the  amount  thereof  used  in  prior  adjust- 
ments, and  that  judgment  be  rendered 
against  the  several  defendants  according  to 
the  results  thus  obtained. 

The  other  Judges  concur. 
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«1.     The  lullltlA  of  the  utmte  is  an  arm 
of  the  mtmte  vovemment,  and    is   in   po 

sense  such  a  county  instltntion  or  establish- 
ment as  that  any  particular  county  can,  ez- 

•Headnotes  by  Tatix>b,  Ch.  J. 


NoTK. — For  a  case  in  this  series  holding  that 
an  act  authorising  the  imposition  of  a  tax  on 
all  taxable  property  in  a  county  to  secure  the 
location  there  of  a  state  institution  is  invalid, 
see  Wasson  v.  Wayne  County  (Ohio)  17  L.  R. 
A.  795. 
60  L.  R.  A. 


clusively,  be  required  to  impose  taxes  for  its, 
or  any  part  of  its,  maintenance. 
2.  Section  27,  chap.  4084,  Laws  1809, 
reaulrlnflT  the  board  of  county  com- 
inlanlonera  in  each  county  in  which  there 
is  a  company  or  battery  of  state  troops  to 
provide  each  company  or  battery  with  an 
armory  for  its  meetings,  drills,,  etc., — Held,  to 
be  unconstitutional  and  void. 

{Mabry,  J.,  dissents.) 
(October  21,  1002.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  refusing 
a  writ  of  mandamus  to  compel  the  conunis- 
sioners  of  Jackson  County  to  proceed  to 
erect  an  armory.     Affirmed. 
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Statement  by  Taylor,  Ch.  J.: 

The  plaintilfs  in  error  instituted  nuuida- 
mu8  proceedings  in  the  circuit  court  of  Jack- 
son county  against  the  county  commission- 
ers of  said  county.  An  alternative  writ  was 
granted  and  issued,  and  alleges  as  follows: 

"In  the  Name  of  the  State  of  Florida: 
To  E.  T.  C.  Dickenson,  Chairman,  Frank 
Peacock,  A.  A.  Stribling,  C.  B.  Pledger,  and 
J.  W.  Carter,  Members  of  the  Board  of 
County  Commissioners  of  Jackson  County, 
Florida,  and  Composing  said  Board  of  Coun- 
ty Commissioners,  Greeting: 

"Whereas,  a  sworn  petition  of  John  Mil- 
ton, Jr.,  as  captain,  C.  L.  Wilson  as  first 
lieutenant,  and  George  Home  as  fecond  lieu- 
tenant, of  a  military  company  known  as  the 
*Jackson  Guards,*  and  designated  as  Com- 
pany M,  Third  Battalion,  First  Regiment  of 
Florida  State  Troops,  shows  that  John  Mil- 
ton, Jr.,  is  captain,  and  C.  L.  Wilson  is  first 
lieutenant,  and  George  Home  is  second  lieu- 
tenant, of  a  military  company  known  as  the 
'Jackson  Guards;*  that  said  military  com- 
pany has  been  duly  mustered  into  the  serv- 
ice of  the  state  of  Florida,  and  is  a  part  of 
the  Florida  State  Troops,  and  known  and 
designated  as  Company  M,  Third  Battalion, 
First  Regiment  Florida  State  Troops;  that 
it  contains,  rank  and  file,  forty  men;  that 
said  men  all  reside  at  Marianna,  Jackson 
county,  Florida,  and  in  the  immediate  vicin- 
ity of  said  town,  except  one,  or  perhaps  two, 
who  were  enlisted  and  were  mustered  in  in 
said  town  and  have  since  removed ;  that  said 
military  company  has  been  duly  armed  and 
equipped  by  the  state  of  Florida,  and  has 
possession  of  a  large  quantity  of  arms,  uni- 
forms, and  other  military  equipments  fur- 
nished by  the  state;  that  said  company  has 
no  armory  suitable  for  its  meetings  and 
drills  and  for  the  safe  storage  of  its  arms 
and  equipments;  that  its  captain  and  com- 
missioned officers  have  applied  to  the  coun- 
ty commissioners  of  Jackson  county,  state  of 
Florida,  to  provide  them  with  an  armory 
suitable  for  its  meetings  and  drills  and  for 
the  storage  of  its  arms  and  equipments,  but 
said  respondents  have  wholly  neglected,  re- 
fused, and  failed  to  provide  such  an  armory. 
.  .  .  In  the  name  of  the  state  of  Florida, 
you  are  hereby  commanded  to  provide  a  suit- 
able .armory  for  its  meetings  and  drills,  and 
for  the  safe  storage  of  its  arms,  of  the  Jack- 
son Guards,  Company  M,  Third  Battalion, 
First  Regiment  Florida  State  Troops,  forth- 
with, or  to  show  cause  before  the  judge  of 
the  first  judicial  circuit  of  Florida,  at  his 
office  in  the  city  of  De  Funiak  Springs,  Flor- 
ida, Walton  county,  at  10  o'clock  a.  m.  on 
the  16th  day  of  September,  1901,  why  you 
should  not  do  so;  that  you  have  then  and 
there  this  writ.** 

The  respondents  moved  to  quash  the  alter- 
native writ  upon  the  following  grounds: 
That  Laws  1899,  §  27,  chap.  4684,  laws  of 
the  state  of  Florida,  under  which  said  al- 
ternative WTit  was  issued,  is  null  and  void 
for  the  following  reasons:  (a)  That  said  sec- 
tion is  in  contravention  and  contrary  to  S 
6,  art.  9,  of  the  Constitution  of  Florida; 
(b)  that  said  section  is  in  contravention  and 
60  L.  R.  A. 


contrary  to  the  provisions  of  SS  20,  21,  art- 
3,  of  the  Constitution  of  the  state  of  Flor- 
ida; (c)  that  said  section  is  contrary  to  the- 
provisions  of  article  14  of  the  Constitution 
of  the  state  of  Florida;  (d)  because  said 
section  is  contrary  to  the  provisions  of  §  16,. 
art.  3,  of  the  Constitution  of  the  state  of 
Florida. 

This  motion  was  granted,  and  the  alterna- 
tive writ  was  quashed,  and  this  judgment 
the  relators  have  brought  here  for  review 
by  writ  of  error. 

Messrs.  Benjamin  S.  Liddon  and  IVil- 
llam  B.  Farley,  for  plaintiffs  in  error: 

The  armory  is  a  county  purpose  within 
the  meaning  of  the  Constitution.  The  court 
has  never  been  narrow  or  technical  in  plac- 
ing a  construction  upon  the  phrase  "county 
purpose,*'  It  has  stated  that  no  certain,, 
fixed  rule  can  be  prescribed  by  which  the 
question  can  be  determined. 

Cotten  V.  Leon  County,  6  Fla.  610. 

Military  aid  in  the  maintenance  of  law 
and  order,  and  the  protection  of  the  public 
property,  the  suppression  of  mobs  and  riots,, 
and  the  prevention  of  what  is  called  lynch 
law,  are  each  more  of  a  county  purpose. 

Cohimhia  County  v.  King,  13  Fla.  451; 
Stockton  V.  Powell,  29  Fla.  1,  15  L.  R.  A. 
42,  10  So.  688;  Advisory  Opinion,  13  Fla. 
687;  Drodhead  v.  Milwaukee,  19  Wis.  624, 
88  Am.  Dec.  711;  State  v.  Nelson  County,  1 
N.  D.  88,  8  L.  R.  A.  283,  45  N.  W.  33;  Fol- 
8om  V.  Township  Ninety-Six,  159  U.  S.  611, 
40  L.  ed.  278,  16  Sup.  Ct.  Rep,  174;  Roberta 
V.  Northern  P,  R.  Co.  158  U.  S.  1,  39  L.  ed. 
873,  15  Sup.  Ct.  Rep.  756;  Hashrouck  v. 
Milwaukee,  13  Wis.  38,  80  Am.  Dec.  718; 
Lund  V.  Chippewa  County,  93  Wis.  640,  34 
L.  R.  A.  131,  67  N.  W^.  927;  Livingston^ 
County  V.  Darlington,  101  U.  S.  407,  25  L. 
ed.  1015;  Marks  v.  Purdue  University,  37 
Ind.  155,  56  Ind.  288;  Merrick  v.  Amherst^ 
12  Allen,  500 ;  State  ex  rel.  Bd.  of  Edu.  v. 
Hahen,  22  Wis.  661;  Sleight  v.  People,  74 
111.  47;  Taylor  v.  Thompson,  42  111.  9;  Burr 
V.  Ca/i'hondale,  76  111.  455;  Hensley  Twp,  v. 
People,  84  111.  544. 

Ilie  state  legislature  has  the  supreme 
power  of  taxation  within  the  limits  of  the 
Constitution.  A  county  is  a  mere  local  sub- 
division of  the  state. 

Lund  V.  Chippewa  County,  93  Wis.  640, 
34  L.  R.  A.  131,  67  N.  W.  927 ;  Duval  Coun- 
ty V.  Jacksonville,  36  Fla.  196,  29  L,  R.  A. 
416,  18  So.  339. 

The  Constitution  should  be  construed  in 
the  light  shed  upon  it  by  former  constitu- 
tions and  the  former  judicial  and  legislative 
history  of  the  state. 

Advisory  Opinion,  13  Fla.  716;  Gotten  v. 
Leon  County,  6  Fla,  610. 

The  first  legislature  assumed  after  the 
adoption  of  the  Constitution  of  1868  re- 
quired the  county  commissioners  to  provide 
armories  for  the  volunteer  militia  within  the- 
limits  of  the  county. 

Fla.  Laws,  chap.  1638;  Bush's  Digest,  p» 
593:  McClellan's  Digest,  p.  776,  S  28. 

The  practical  construction  put  upon  ther 
law  by  a  co-ordinate  branch  of  the  govern- 
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ment  is  entitled  to  a  great  consideration  at 
i^he  hands  of  the  judiciary.  Especially  is 
this  true  when  said  construction  is  made  by 
the  highest  power  of  the  state, — the  legisla- 
ture. 

Blosrham  v.  Consumer's  Electric  Light  d 
Street  R,  Co,  36  Fla.  519,  29  L.  R.  A.  607, 
18  So.  444;  Short  v.  State,  80  Md.  392,  29 
L.  R.  A.  404,  31  Atl.  322. 

Counties  have  power  to  provide  armories. 

People  ex  rel.  Stocktoell  v.  Earle,  47  How. 
Pr.  370;  Ford  v.  lUew  York,  03  N.  Y.  640. 

It  is  within  the  power  of  the  legislature 
to  impose  a  tax  upon  the  different  subdivi- 
sions of  the  state,  when  in  the  judgment  of 
the  legislature,  it  is  for  the  benefit  of  that 
locali^  as  well  as  the  state  at  large. 

Young  v.  Kansas  City,  152  Mo.  661,  54 
S.  W.  535;  State  ex  rel.  Aull  v.  Field,  119 
Mo.  693,  24  S.  W.  762. 

On  petition  for  rehearing. 

The  court  errs  in  following  the  precedent 
of  Huhhard  v.  Fitzsimmons,  57  Ohio  St. 
4.36,  49  N.  E.  477,  and  Wasson  v.  Wayne 
iJounty,  49  Ohio  St.  622,  17  L.  R.  A.  795,  32 
K.  E.  472,  because  said  authority  depends 
upon  the  case  of  Livingston  County  v.  Wei- 
•der,  64  111.  427,  which  is  severely  criticised 
and  exposed  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Livingston 
Ooimty  V.  Darlington,  101  U.  S.  407-417,  25 
L.  ed.  1015-1019. 

Mr.  M.  D,  Price,  for  defendants  in  er- 
ror: 

County  purposes  are  those  which  are  for 
the  use  and  benefit  of  the  people  of  the  coun- 
ty at  large,  or  of  some  considerable  portion 
of  them,  and  intended  and  needed  by  the  in- 
habitants thereof  residing  within  such  coun- 
ty. 

Skinner  v.  Henderson,  26  Fla.  121,  8  L. 
R.  A.  55,  7  So.  464 ;  Gotten  v.  Leon  County, 
<5  Fla.  610;  Stockton  v.  Pawell,  29  Fla.  1, 
15  L.  R.  A.  42,  10  So.  688 ;  Cooley,  Taxn.  2d 
«d.  p.  116;  Duval  County  v.  Jacksonville,  36 
Fla.  196,  29  L.  R.  A.  416,  18  So.  339;  Advi- 
sory Opinion,  13  Fla.  688. 

The  erection  of  an  armory  for  a  company 
of  the  Florida  state  troops  in  the  county 
where  such  company  is  organized  is  not  a 
-county  purpose.  Each  company  is  a  com- 
pound part  of  the  state  troops  and  subject 
to  governor's  orders. 

Fla.  Const,  art.  14,  §  4;  Acts  1899,  chap. 
4034,  §§  1,  4. 

There  is  no  such  benefit  arising  to  the 
county  by  reason  of  the  organization  of  a 
company  of  the  state  troops  therein  as  would 
"peculiarly  affect  the  people  of  the  county 
in  their  property  and  local  interest,"  in  any 
manner  difl^erent  or  in  any  different  degree 
than  any  other  county  in  the  same  portion 
of  the  state,  or  in  fact  any  other  county  in 
the  state. 

Advisory  Opinion,  13  Fla.  688. 

There  is  no  county  purpose  connected 
with  the  building;  it  serves  no  county  end, 
and  is  in  no  way  of  a  peculiar  benefit  to  the 
inhabitants  of  the  county,  different  from  the 
inhabitants  of  other  counties  of  the  state. 

Wasson  v.  Wayne  County,  49  Ohio  St. 
622,  IT  L.  R.  A.  795,  32  N.  E.  472;  Hub- 
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hard  v.  Fitzsimmons,  57  Ohio  St.  436,  49  N. 
E.  477. 

Nor  is  the  question  in  any  way  affected  by 
the  fact  that  the  legal  title  to  the  armory  is 
in  Cuyahoga  county.  The  character  of  the 
imposition  is  determined  by  the  fact  that 
the  armory  is  to  be  used  for  the  accomplish- 
ment of  duties  which  the  Constitution 
charges  upon  the  general  assembly  and  the 
ofiicers  of  the  state. 

Huhhard  v.  Fitzsimmoris,  57  Ohio  St.  436, 
49  N.  E.  477 ;  State  ex  rel.  Frease  v.  Kreigh- 
haum,  9  Ohio  C.  C.  619;  State  ex  rel.  Long 
V.  Brinkman,  7  Ohio  C.  C.  165;  Wilder  v, 
Daniels,  53  Ohio  St.  658,  44  N.  E.  1150; 
Datiiel  v.  Columbus,  8  Ohio  C.  C.  642 ;  Was- 
son v.  Wayne  County,  49  Ohio  St.  622,  17 
L.  R.  A.  795,  32  N.  E.  472. 

The  imposition  of  taxes  by  a  county  must 
be  for  a  public  purpose.  Unless  the  legisla- 
tion authorizing  the  imposition  of  taxes  be 
not  only  for  a  public,  but  also  for  a  county, 
purpose,  it  is  not  enforceable. 

Cooley,  Const.  Lim.  5th  ed.  594;  Sedgw. 
Stat.  &  Const.  Law,  p.  414;  Livingston 
County  V.  Weider,  64  111.  427. 

If  such  building  is  for  state  purposes,  or 
for  the  benefit  of  the  state,  then,  in  such 
event,  a  county  has  no  right  to  assume  as  a 
county  charge;  neither  can  the  legislature 
compel  it  to  assume,  a  burden  which  should 
properly  be  borne  by  the  state.  A  local  as- 
sessment for  a  general  purpose  is  unconsti- 
tutional. 

Desty,  Taxn.  274;  Foster  v.  Kenosha,  12 
Wis.  618;  Gordon  v.  Comes,  47  N.  Y.  608; 
Livingston  County  v.  Darlington,  101  U.  S. 
407,  25  L.  ed.  1016;  State  v.  Nelson  County, 
1  X.  D.  88,  8  L.  R.  A.  283,  45  N.  W.  33. 

The  expenses  incident  to  the  performance 
of  a  duty  of  this  general  character  cannot 
be  made  the  subject  of  a  local  imposition. 

Wilder  v.  Daniels,  53  Ohio  St.  658,  44  N. 
E.  1150;  Huhhard  v.  Fitzsimmons,  57  Ohio 
St.  436,  49  N.  E.  477;  State  ex  rel.  Frease 
V.  Kreighhaum,  9  Ohio  C.  C.  619:  State  ex 
rel.  Long  v.  Brinkman,  7  Ohio  C.  C.  105. 

Taylor,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Laws  enacted  in  1899,  chap.  4684,  §  27,  to 
enforce  the  provisions  of  which  this  proceed- 
ing was  instituted,  provides  as  follows:  "It 
shall  be  the  duty  of  the  board  of  county 
commissioners  in  each  county  in  which  there 
is  a  company  or  batterj'  of  state  troops  to 
provide  each  company  or  battery  with  an 
armory  suitable  for  its  meetings  and  drills 
and  the  safe  storage  of  arms  and  equip- 
ments." The  first  contention  of  the  motion 
to  quash  the  alternative  writ  is  that  the  pro- 
vision of  this  section  of  the  law  is  void  be- 
cause it  violates  the  provisions  of  §  5  of  ar- 
ticle 9  of  the  Florida  Constitution,  which 
reads  as  follows:  "The  legislature  shall 
authorize  the  several  counties  and  incorpo- 
rated cities  or  towns  in  the  state  to  assess 
and  impose  taxes  for  county  and  municipal 
purposes,  and  for  no  other  purposes,  and  all 
property  shall  be  taxed  upon  the  principlea 
established  for  state  taxation.  But  the 
cities   and   incorporated   towns   shall   make 
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their  own  assessments  for  municipal  pur- 
poses upon  the  property  within  their  limitSc 
The  legislature  may  also  provide  for  levy- 
ing a  special  capitation  tax,  and  a  tax  on 
licenses.  But  the  capitation  tax  shall  not 
exceed  $1  a  year,  and  shall  be  applied  exclu- 
sively to  common-school  purposes."  The 
limitation  imposed  by  this  section  of  the  or- 
ganic law  upon  the  legislature,  in  its  grants 
of  authority  to  the  counties  to  assess  and 
impose  taxes,  is  that  such  taxes  must  be  for 
none  other  than  county  purposes.  As  the 
expense  of  building  or  renting  armories  for 
state  troops  must  necessarily  be  met  by  tax- 
ation, it  follows  that  the  validitjr  of  a  law 
imposing  the  burden  of  supplying  such  ar- 
mories upon  the  counties  must  depend  upon 
the  question  whether  or  not  it  is  a  county 
purpose.  And  this  brings  us  to  the  ques- 
tion, Is  a  company  of  state  troops,  regularly 
enlisted  as  a  part  of  the  militia  of  the  state, 
in  any  sort  or  sense  such  a  county  institu- 
tion of  the  county  where  its  members  indi- 
vidually reside  as  that  the  erection  or  main- 
tenance of  its  armory  in  such  county  can 
properly  be  termed  a  county  purpose  ? 

Section  1  of  article  14  of  our  Constitution 
provides  as  follows:  "All  able-bodied  male 
inhabitants  of  the  state  between  the  ages 
of  eighteen  and  forty-five  years,  that  are 
citizens  of  the  United  States,  or  have  de- 
clared their  intention  to  become  citizens 
thereof,  shall  constitute  the  militia  of  the 
state ;  but  no  male  citizen  of  whatever  relig- 
ious creed  or  opinion  shall  be  exempt  fTom 
military  duty  except  upon  such  conditions  as 
may  be  prescribed  by  law."  Section  2  of 
the  same  article  provides  that  "the  legisla- 
ture may  provide  by  law  for  organizing 
and  disciplining  the  militia  of  the  state,  for 
the  encouragement  of  volunteer  corps,  the 
safe  keeping  of  the  public  arms,  and  for  a 
guard  for  the  state  prison."  Section  3  of 
the  same*  article  provides  for  the  appoint- 
ment by  the  governor,  by  and  with  the  con- 
sent of  the  senate,  of  two  major  generals  and 
four  brigadier  generals  of  militia.  Section 
4  of  the  same  article  provides  that  "the 
governor  shall  have  power  to  call  out  the 
militia  to  preserve  the  public  peace,  to  exe- 
cute the  laws  of  the  state,  to  suppress  insur- 
rections, or  to  repel  invasion."  Section  16 
of  article  4  of  our  Constitution  provides  that 
"the  governor  shall  appoint  all  commis- 
sioned officers  of  the  state  militia,  including 
an  adjutant  general  for  the  state.  The  ad- 
jutant general  shall  be  the  chief  officer  of 
the  governor's  staff,  with  the  rank  of  ma- 
jor-general. His  duties  and  compensation 
shall  be  prescribed  by  law."  Section  4  of 
article  4  of  the  Constitution  provides  that 
"the  governor  shall  be  commander-in-chief  of 
the  military  forces  of  the  state,  except  when 
they  shall  be  called  into  the  service  of  the 
United  States." 

From  these  provisions  of  our  organic  law 
it  will  be  seen  that  that  instrument  recog- 
nizes and  provides  for  the  militia  as  a  state 
institution,  of  which  the  chief  executive  of 
the  state  is  made  the  commander  in  chief, 
and  it  is  designated  therein  as  being  "the 
militia  of  the  state,"  and  every  able-bodied 
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male  inhabitant  of  the  state,  regardless  of 
the  county  of  his  residence,  between  the  ages- 
of  eighteen  and  fortv-five  years,  who  are 
citizens  of  the  United  States,  or  who  have 
declared  their  intention  to  become  citizens- 
thereof,  are  made  members  thereof;  and  it 
is  made  the  duty  of  the  legislature  to  pro- 
\^de  by  law  for  the  proper  discipline  there- 
of, and,  as  part  and  parcel  thereof,  to  en- 
courage volunteer  corps.  The  arms  with 
which  they  are  equipped  is  also  recognized 
as  being  the  public  property  of  the  state. 
The  provisions  of  §  2  of  said  article  14,  pro- 
viding for  the  state  militia,  also  seems  to> 
contemplate  that  the  legislature  may,  fronft 
the  body  of  the  militia  of  the  state,  supply  a 
guard  for  the  state  prison.  If  the  state 
prison  were  fixedly  established  in  any  par- 
ticular county,  and  a  company  of  state  mil- 
itia  were  organized  in  such  county  exclusive- 
ly of  residents  thereof,  and  such  company 
were  assigned  to  duty  as  a  guard  for  such 
state  prison,  there  could  be  no  question  but 
that  the  expense  of  housing  and  mainte- 
nance of  such  guard  would  be  properly 
chargeable  to  the  state.  And  this  duty  of 
acting  as  a  guard  for  the  state  prison  seema 
to  be  contemplated  by  the  Constitution  as 
being  one  of  the  functions  of  the  militia  of 
the  state.  Their  other  functions  and  duties 
are  summarized  in  $  4  of  article  14,  above 
quoted,  as  being  subject  to  the  call,  not  of 
a  county  or  any  local  official,  but  of  the  gov- 
ernor, to  preserve  the  public  peace,  to  exe- 
cute the  laws  of  the  state ^  to  suppress  insur- 
rection, or  to  repel  invasion,  not  confinedly 
in  any  particular  county  or  locality,  but 
anywhere  within  the  borders  of  the  state. 
In  a  democratic  form  of  government  like 
ours  the  military  establishment  may  be  said 
to  be  the  dernier  ressort  of  governmental  au- 
thority, that  is  never  called  uj^on  except 
when  all  other  civil  authority  fails  and  be- 
comes powerless  to  preserve  public  order. 
It  is  the  strong  arm  of,  and  represents  the 
might  of,  governmental  sovereignty,  and  is 
a  power  that  should  never  be  surrendered  to 
an  agency  of  the  state,  such  as  a  county  or 
municipality,  but  should  be  held,  as  our  Con- 
stitution seems  to  contemplate,  subject  to  be 
wielded  solely  by  the  supreme  sovereign  arn» 
of  the  state.  Said  chapter  4684,  Laws  1899^ 
entitled  "An  Act  to  Provide  for  and  Encour- 
age the  Organization  of  a  Corps  of  Volunteer 
Militia  for  Service  as  a  Land  Force,"  etc., 
provides  that  there  shall  be  organized  in 
this  state,  for  service  as  a  land  force,  a  body 
of  militia  composed  of  such  able-bodied 
males  between  the  a^s  of  eighteen  and  for- 
ty-five, that  are  citizens  of  the  United 
States,  as  may  volunteer  and  take  the  oath 
of  enlistment.  It  provides  further  that  the 
applicant  for  enlistment  shall  be  physically 
examined,  and  shall  take  an  oath  of  enlist- 
ment, and  the  certificate  of  physical  fitness 
and  oath  of  enlistment  shall  be  forwarded 
promptly  to  the  adjutant  general  by  the 
commander  of  the  organization  in  which  the 
applicant  enlists.  It  provides  further  that 
the  body  of  the  militia  thus  enlisting  shall 
be  known  as  the  "Florida  state  troops,"  and 
shall  be  the  first  to  be  called  into  servioe  by 


1902. 


State  ew  rel,  Milton  v.  Dickenson. 


64» 


the  commander-in-chief  to  preserve  the  pub- 
lic peace,  to  execute  the  laws  of  this  state, 
to  suppress  insurrection,  or  to  repel  inva- 
sions, and  shall  be  the  first  troops  subject 
to  any  call  of  the  President  of  the  United 
States  for  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  re- 
pel invasions.  Section  4  of  the  same  act 
provides  that  the  governor  shall  be  the  com- 
mander in  chief  of  such  Florida  state  troops, 
and  shall  appoint  all  commissioned  officers 
thereof,  including  an  adjutant  general,  and 
all  officers  so  appointed  shall  hold  office  for 
four  years.  Section  40  of  said  act  provides 
that  the  state  troops,  or  any  portion  there- 
of, when  called  out  to  aid  the  civil  authori- 
ties, shall  be  considered  for  the  time  being  in 
actual  service,  and  shall  be  governed  by  such 
articles,  rules,  and  regulations  as  may  be 
promulgated  by  the  adjutant  general  for  the 
government  and  discipline  of  the  state 
troops.  Section  42  of  said  act  provides  that 
"when  an  invasion  of,  or  insurrection  in,  the 
state  is  made  or  threatened,  or  whenever 
there  exists  a  riot,  mob,  unlawful  assembly, 
breach  of  the  peace,  or  resistance  to  the  exe- 
cution of  the  laws  of  the  state,  or  imminent 
danger  thereof,  and  the  civil  authorities  are 
unable  to  suppress  the  same,  it  shall  be  the 
duty  of  the  commander-in-chief,  or,  in  case  he 
cannot  be  reached  and  the  emergency  will 
not  admit  of  awaiting  his  orders,  it  shall  be 
the  duty  of  the  adjutant  general,  to  issue  an 
order  to  the  officer  in  command  of  the  near- 
est body  of  state  troops,  commanding  such 
officer  to  call  out  the  troops  under  his  com- 
mand, and  to  proceed  with  all  possible 
promptness  to  suppress  the  same."  From 
this  and  the  other  provisions  of  law,  statute 
and  organic,  referred  to  and  quoted,  it  will 
be  seen  that  the  only  duty  or  function  that 
a  body  of  state  troops  can'be  called  upon,  or 
are  under  any  duty,  to  perform,  in  any  giv- 
en county,  is  dependent  in  such  county  upon 
the  happening  there  of  any  of  the  extraor- 
dinary contingencies  that  justify  resort  to 
military  force,  and  their  duties  and  func- 
tions are  not  confined  exclusively  to  the 
county  where  its  individual  members  reside, 
but  can  be  called  into  play  in  any  other 
county  of  the  state  w^herever  the  same  con- 
tingency may  arise.  >io  body  of  the  state 
militia,*^  in  other  words,  has  any  prescribed 
function  or  duty  to  perform  exclusively  in 
or  for  any  particular  county  in  the  state 
that  it  is  not  under  equal  obligation  to  per- 
form in  or  for  any  other  county  of  the  state 
wherever  the  exigency  may  arise  for  its  ex- 
ercise. And  whenever  and  wherever  it  is  so 
called  upon  to  act,  it  is  there  as  the  repre- 
sentative of  the  state's  supreme  sovereignty, 
and  not  as  that  of  the  county  in  which  it 
acts.  The  place  of  residence  of  its  individ- 
ual members  has  nothing  whatever  to  do 
with  fixing  its  status  eiQier  as  a  state  or 
county  institution.  The  conclusion  reached 
is  that  the  militia  of  the  state,  and  every 
part  thereof,  is  essentially  and  necessarily 
a  state  institution,  or,  rather,  an  arm  of  the 
state  government,  resort  to  which  can  only 
be  had  upon  the  failure  of  all  other  govern- 
mental authority;  and  that  it  can  be,  and 
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should  be,  in  the  very  nature  of  things,, 
wielded  only  by  the  supreme  sovereign  pow* 
er  of  the  state;  that  it  is  in  no  sense  such  a 
county  institution  or  establishment  as  that 
any  particular  county  can  exclusively  be 
either  authorized  or  required  to  impose- 
taxes  for  its,  or  any  part  of  its,  mainte- 
nance. It  is  essentially  a  state  institution, 
taxation  for  the  support  and  maintenance  of 
which  can  be  imposed  only  by  the  state,  and^ 
when  so  imposed,  such  taxation  is  required 
by  §  1  of  article  9  of  our  Constitution  to  be 
at  a  uniform  and  equal  rate  upon  all  the 
taxable  property  throughout  the  state,  and 
cannot  for  such  purpose  be  confined  to  or 
burdened  upon  the  property  in  any  one  coun- 
ty, to  the  exclusion  of  any  or  all  of  the  other 
counties  of  the  state.  Huhha/rd  v.  Fitesim- 
mons,  57  Ohio  St.  436,  49  N.  E.  477 ;  Wes- 
son v.  Waytie  County,  49  Ohio  St.  622,  17  L. 
R.  A.  795,  32  N.  E.  472;  8a/nbom  v.  Rice 
County,  9  Minn.  273,  Gil.  258;  Taylor,  Mc- 
Bean,  d  Co.  v.  Chandler,  9  Heisk.  349,  24 
Am.  Rep.  308;  Stetson  v.  Kempton,  13  Mass. 
272,  7  Am.  Dec.  146;  Hutchinson  v.  Ozark 
Land  Co.  57  Ark.  554,  22  S.  W.  173 ;  Jack- 
son County  V.  State,  155  Ind.  604,  58  N.  E. 
1037. 

It  follows  from  what  has  been  said  that 
§  27  of  chapter  4684,  Laws  enacted  in  1899^ 
imposing  the  duty  upon  the  board  of  county 
commissioners  in  each  county  in  which 
there  is  a  company  or  battery  of  state  troop* 
to  provide  each  company  or  battery  with  an 
armory  for  its  meetings  and  drills  and  the 
safe  storage  of  its  arms  and  equipments,  vio- 
lates the  provisions  of  §§  1  and  5  of  article 
9  of  our  Constitution,  and  is,  therefore,  null 
and  void. 

The  judgment  of  the  court  below  is  hereby 
affirmed  at  the  cost  of  the  plaintiffs  in  er- 


Oarter,  J.,  concurring: 

1  concur  fully  in  the  conclusion  reached 
by  the  chief  justice,  that  a  county  cannot  be 
compelled  under  Laws  1899,  chap.  4684,  § 
27,  to  erect  an  armory  for  the  use  of  a  com- 
pany of  state  troops  organized  therein.  In 
reaching  this  conclusion,  I  have  given  due 
weight  to  the  legislative  construction  of  the 
Constitution  of  1868,  and  that  of  1885,  as 
evidenced  by  the  various  acts  of  that  body 
from  1868  up  to  the  present  time,  imposing 
the  duty  upon  the  several  counties  of  provia- 
ing  armories  for  companies  located  therein ; 
and  I  also  recognize  the  rule  that,  if  the  con- 
stitutionality of  an  act  is  doubtful,  the 
doubt  must  be  resolved  in  favor  of  the  act. 
A  careful  consideration  of  the  question  has, 
however,  convinced  me  that  a  proper  con- 
struction of  the  Constitution  requires  us  to 
hold  that  the  power  does  not  reside  in  the 
legislature  to  compel  a  county  to  provide  an 
amiorj'  under  the  circumstances  of  the  pres- 
ent case.  It  may  be  admitted  that  the  legis- 
lature possesses  unlimited  power  over  the 
counties,  which  are  merely  governmental 
agencies  of  the  state,  unless  restrained  by- 
express  or  implied  limitations  in  the  Consti- 
tution, and  that,  to  deny  the  power,  the 
court  must  find  the  limitation  in  that  in- 
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Btiument.  I  am  not  prepared  to  say  that 
most,  if  not  all,  "state  purposes"  are  not 
also  county  purposes  in  a  sense,  but  I  think 
it  would  not  be  questioned  that  if  the  state 
capitol,  or  a  state  prison,  or  the  state  asy- 
lum, or  institution  for  the  blind  and  deaf,  or 
a  state  college  or  university,  or  any  other 
state  institution,  were  located  in  a  particu- 
lar county,  an  act  of  the  legislature  requir- 
ing the  county  in  which  it  was  located,  ei- 
ther alone  or  in  conjunction  with  a  number 
of  other  counties  less  than  the  whole,  to  pay 
for  the  erection  or  maintenance  in  whole  or 
in  part  of  such  state  institution,  would  be 
unconstitutional,  though  it  is  apparent  that 
such  institution  would  in  a  sense  be  a  coun- 
ty purpose,  and  would  greatly  enhance  prop- 
erty values  in  and  otherwise  benefit  the 
county  where  located.  These  and  all  other 
state  institutions  are  properly  and  primarily 
"state  purposes,"  to  be  erected  and  main- 
tained from  the  state  revenues,  which  must, 
under  §§1  and  2,  article  9,  be  derived  by 
means  of  a  uniform  and  equal  rate  of  taxa- 
tion upon  all  the  taxable  property  through- 
out the  state,  and  to  require  one  or  more 
counties  to  build  or  maintain  them  would 
clearly  violate  that  constitutional  rule  of 
taxation,  even  though  such  institutions  are 
in  a  sense  county  purposes,  and  particular 
counties  may  derive  special  benefits  from 
them.  The  state  troops  under  the  laws  now 
in  force  is  such  a  state  institution ;  compa- 
nies are  organized  in  the  several  counties, 
without  reference  to  the  wishes  or  desires 
of  such  counties,  by  state  militia  officers, 
and  without  reference  to  the  necessities  for 
military  protection  of  the  particular  coun- 
ties in  which  they  are  organized.  The  num- 
ber of  companies  is  limited  to  less  than  the 
number  of  counties  in  the  state,  and  one 
county  may  have  more  than  one  company. 
The  members  of  a  company  are  not  required 
to  be  citizens  of  the  same  county,  nor  are 
the  companies  organized  or  stationed  in 
those  counties  only  which  need  the  police 
protection  of  the  military.  In  a  word,  the 
law  looks  to  the  organization  of  a  state 
force,  for  the  protection  of  the  entire  state 
and  every  part  thereof,  and  not  of  county 
forces  for  the  protection  of  the  counties.  If 
the  military  is  needed,  the  nearest  company 
is  called  upon,  but  each  company  can  be  re- 
quired to  go  to  any  part  of  the  state  when 
needed.  Jackson  county  no  doubt  derives 
an  incidental  benefit  from  the  fact  that  it 
has  a  military  company  within  its  borders, 
the  mere  presence  of  which  tends  to  prevent 
lawlessness  and  to  the  security  of  the  prop- 
erty of  its  citizens,  but  Calhoun,  Washing- 
ton, Holmes,  and  other  adjoining  counties 
derive  the  same  kind  of  benefit  from  the 
presence  in  Jackson  county  of  such  company, 
though  in  a  less  degree,  yet  they  are  not  re- 
quired to  contribute  to  the  expense  of  an  ar- 
mory for  the  use  of  such  company.  If 
Jackson  county  can  be  taxed  to  provide  the 
armory,  and  in  addition  pay  its  share  of  the 
taxes  required  by  the  state  to  enable  the  lat- 
ter to  pay  other  expenses  incident  to  the 
maintenance  of  the  company,  while  the  oth- 
er counties  mentioned  are  required  to  con- 
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tribute  only  to  the  general  tax  levied  by  the 
state,  it  is  quite  evident  that  the  burdens 
laid  upon  those  counties  are  much  lighter 
than  those  laid  upon  Jackson  county,  and 
that,  too,  for  a  purpose  in  which  all  are  in- 
terested and  from  which  all  derive  a  benefit. 
Sections  1  and  2,  art.  9,  of  the  Constitution, 
would  be  practically  eliminated  and  without 
force  if  one  or  more  counties  could  be  com- 
pelled to  assume  the  burdens  incident  to  the 
maintenance  of  a  state  institution,  in  whole 
or  in  part,  upon  the  theory  that  a  mere  in- 
cidental benefit  accruing  from  the  location 
of  such  institution  within  its  or  their  bor- 
ders would  authorize  the  legislature  to  com- 
pel the  counties  to  erect  or  maintain  it,  as 
being  for  county  purposes.  No  doubt  the 
location  of  the  state  capitol  at  Tallahassee 
is  beneficial  in  many  ways  to  the  people  of 
that  city  and  the  county  of  Leon,  and  that 
it  adds  greatly  to  the  welfare  and  prosperity 
of  the  city  and  county;  but  I  apprehend  it 
would  not  be  maintained  by  anyone  that  the 
legislature  could  compel  that  city  or  county 
to  pay  for  the  improvements  now  being 
made  upon  the  capitol.  It  may  be  that  the 
legislature  could  authorize  the  county  of 
Jackson  through  its  proper  officers  to  pro- 
vide an  armory  for  the  use  of  the  Jackson 
Guards,  and  that  the  county  could  voluntar- 
ily provide  it  under  such  power,  but  that 
question  is  not  involved  in  this  case,  and  I 
express  no  opinion  in  regard  to  it.  It  may 
be  that,  if  the  civil  authorities  were  unable 
to  maintain  law  and  order  in  the  county 
without  the  aid  of  the  military,  the  legisla- 
ture could  provide  for  organizing  and  sta- 
tioning a  company  there,  and  compel  the 
county  to  pay  the  expense  thereof,  or  fur- 
nish an  armory  therefor;  but  that  question 
is  not  involved,  and  I  express  no  opinion  aa 
to  that.  The  proposition  in  the  present 
case  is  that  the  legislature  can  compel  one 
county  in  the  state  to  pay  the  expense  of 
providing  an  armory  for  a  state  institution, 
to  wit,  a  company  of  state  troops,  that  hap- 
l)en8  to  be  located  therein,  without  reference 
to  the  needs  of  such  county  for  military  pro- 
tection, or  its  consent  to  the  imposition  of 
such  burden.  I  am  satisfied  no  such  power 
exists,  and  that  the  decision  of  the  court  be- 
low is  correct. 

Mabry,  J.,  dissenting: 

I  do  not  concur  in  the  conclusion  and 
views  of  the  court  in  this  case.  The  sole 
question  involved  is  the  constitutionality  of 
the  Laws  of  1899,  §  27,  chap.  4684  "to  pro- 
vide for  and  encourage  the  organization  of  a 
corps  of  volunteer  militia  for  service  as  a 
land  force,  and  to  enforce  the  discipline 
therein,"  and  to  repeal  certain  prior  laws  on 
the  subject. 

The  motion  to  quash  the  alternative  writ 
is  on  the  grounds  that  the  section  of  the 
statute  referred  to  is  unconstitutional  be- 
cause in  contravention  of  (a)  §  5,  art.  9, 
(b)  §§  20  and  21,  art.  3,  (c)  article  14,  and 
(d)  §  10,  art.  3,  of  the  Constitution  of  the 
state.  After  a  reference  to  various  provi- 
sions of  the  Constitution,  the  conclusion  in 
the  opinion  prepared  by  the  chief  justice  is 
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that  the  section  of  the  statute  referred  to  is 
in  conflict  with  §  5,  art.  9,  of  the  Constitu- 
tion, though  mention  is  made  in  connection 
therewith  of  §  1  of  said  article.  The  view 
•expressed  by  Mr.  Justice  Carter,  in  agree- 
ing  to  the  conclusion  reached,  is  that  the  di- 
rect conflict  of  the  designated  section  of  the 
statute  is  witli  §  1,  art.  9,  of  the  Constitu- 
tion. £  will  make  no  reference  to  §§  16,  20, 
and  21,  art.  3,  as  it  appears  thej  have  ex- 
«rted  no  influence  in  the  conclusion  reached. 
The  5th  section  of  article  9  of  the  Consti- 
tution provides,  in  reference  to  county  taxa- 
tion, that  the  legislature  shall  authorize  the 
several  counties  in  the  state  to  assess  and 
impose  ta.xe8  for  county  purposes,  and  for 
no  other  purposes.  The  limitation  con- 
tained in  this  section  is  on  the  power  of  the 
legislature  to  authorize  counties  to  levy 
taxes  for  other  tnan  county  purposes.  If 
the  authorized  tax  is  for  a  county  purpose, 
then  there  is  no  limitation  so  far  as  this  sec- 
tion is  concerned.  The  Constitution  does 
not  undertake  to  define  what  are  "county 
purposes,"  and,  as  said  by  this  court  in 
Stockton  V.  Powelly  29  Fla.  1,  15  L.  R.  A. 
42,  10  So.  688,  the  authorities  have  formu- 
lated no  generally  accepted  definition  of 
such  purposes,  but  leave  each  case  involv- 
ing the  question  to  be  decided  as  it  may 
arise.  In  Cot  ten  v.  Leon  County,  6  Fla. 
610,  this  court  said,  in  construing  a  similar 
•constitutional  provision,  "that  the  Constitu- 
tion does  not  attempt  to  give  a  definition  to 
the  term  *cotinty  purpose,'  and  to  obtain  a 
-correct  interpretation  of  that  phrase  we 
must  look  to  the  contemporaneous  legisla- 
tion upon  that  subject,  and  the  uniform  ac- 
tion of  the  county  courts  under  the  territo- 
rial government."  And  in  Stockton  v.  Pow- 
ell it  is  said:  "In  somewhat  the  same 
strain  Judge  Cooley,  in  treating  of  what  con- 
stitute public  purposes  for  which  taxation 
may  be  laid,  says  in  his  work  on  Taxation, 
2d  ed.  p.  116,  that  in  deciding  whether  in  a 
given  case  the  object  for  which  the  taxes 
ai-e  assessed  is  public  or  private,  the  courts 
must  be  governed  mainly  by  the  course  and 
usage  of  the  government,  the  objects  for 
which  taxes  have  been  customarily  and  by 
long  course  of  legislation  levied,  what  ob- 
jects or  purposes  have  been  considered  nec- 
•essary  to  the  support,  and  for  the^  proper 
use,  of  the  government,  whether  state  or 
municipal;  that  whatever  lawfully  pertains 
to  this,  and  is  sanctioned  by  time  and  the 
Acquiescence  of  the  people,  may  well  be  held 
to  belong  to  the  public  use,  and  proper  for 
the  maintenance  of  good  government,  though 
this  may  not  be  the  only  criterion  of  right- 
ful taxation."  It  was  held  in  that  case  that 
the  act  of  the  legislature  authorizing  Du- 
val county  to  issue  bonds  to  improve  the 
navigation  of  the  St.  Johns  river  was  valid, 
Although  the  river  was  a  navigable  stream 
and  public  highway  running  from  its  mouth 
in  the  county  hundreds  of  miles  beyond  its 
limits  through  other  counties,  and  commerce 
was  carried  on  it  from  other  states  and^  for- 
eign countries,  and  the  commerce  or  business 
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on  the  river  confined  within  the  limits  of 
Duval  county  was  very  small  and  of  no  im- 
portance. The  cases  of  Skinner  v.  Hender- 
8on,  26  Fla.  121,  8  L.  R.  A.  55,  7  So.  464, 
and  Duval  County  v.  Jacksonville,  36  Fla. 
196,  29  L.  R.  A.  416,  18  So.  339,  recognized 
the  authority  of  the  legislature  to  direct  the 
application  of  funds  raised  by  county  taxa- 
tion to  objects  that  were  embraced  within 
the  term  "county  purposes,"  though  such 
objects  might  also  include  in  part  other  pur- 
poses. In  the  case  of  Gotten  v.  Leon  Coun- 
ty, 6  Fla.  610,  it  was  held  that  neither  the 
locality  of  the  work  nor  the  anticipated  ben- 
efit is  of  itself  a  certain  test,  but  as  furnish- 
ing a  general  rule  the  concurrence  of  the 
two  would  seem  to  be  required.  The  views 
expressed  in  IsHchol  v.  Nashville,  9  Humph. 
252,  were  approved,  to  the  effect  that  the 
improvements  must  have  some  connection 
with  the  corporate  town  claiming  them  as  a 
corporate  purpose  more  direct  than  that 
which  would  result  from  the  general  in- 
crease of  prosperity  of  the  country  by  rea- 
son of  such  improvement  made  without  a  di- 
rect reference  to  or  connection  with  the 
town.  In  the  case  of  Hamilton  County  v. 
Mighels^  7  Ohio  St.  109,  a  case  characterized 
by  Judge  Dillon,  as  observed  by  this  court 
in  Stockton  v.  Powell,  as  one  in  which  the 
distinction  between  cities  and  towns,  or 
municipal  corporations  proper,  and  invol- 
untary quasi  corporations,  such  as  counties, 
is  very  clearly  drawn,  it  is  said:  "A  coun- 
ty organization  is  created  almost  exclusively 
with  a  view  to  the  policy  of  the  state  at 
large,  for  purposes  of  political  organization 
and  civil  administration,  in  matters  of  fi- 
nance, of  education,  of  provision  for  the 
poor,  of  military  organization,  of  the  means 
of  travel  and  transport,  and  especially  for 
the  general  administration  of  justice.  With 
scarcely  an  exception,  all  the  powers  and 
functions  of  the  county  organization  have  a 
direct  and  exclusive  reference  to  the  general 
policy  of  the  state,  and  are  in  fact  but  a 
branch  of  the  general  administration  of  that 
policy."  The  word  "county"  signifies  the 
same  as  "shire," — "county  being  derived 
from  the  French,  and  shire  from  the  Saxon. 
Both  these  words  signify  a  circuit  or  por- 
tion of  the  realm  into  which  the  whole  land 
is  divided  for  the  better  government  thereof 
and  the  more  easy  administration  of  jus- 
tice." 1  Bouvier,  Law  Diet.  Rawle's  Revi- 
sion, p.  450.  It  is  the  settled  rule  of  con- 
stitutional construction  in  this  court  that, 
if  there  is  a  reasonable  doubt  as  to  the  con- 
stitutionality of  an  act  of  the  legislature, 
it  should,  in  deference  to  the  legislative 
judgment,  be  upheld,  and  this  rule  of  con- 
struction should  apply  especially  to  a  legis- 
lative declaration  of  what  is  a  county  pur- 
pose. Duval  County  v.  Jacksonville,  36 
Fla.  196,  29  L.  R.  A.  416,  18  So.  339;  State 
ex  reU  Turner  v.  Hocker,  36  Fla.  358,  18  So. 
767.  In  view  of  these  authorities  and  the 
past  legislation  in  this  state,  I  do  not  think 
it  should  be  held  tliat  the  section  of  the  stat- 
ute in  question  is  in  conflict  with  the  5th 
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section  of  article  9  of  our  Constitution. 
The  2d  section  of  article  14  ordains  that 
"the  le^slature  may  provide  by  law  for  or- 
ganizing and  disciplining  the  militia  of  the 
state,  for  the  encouragement  of  volunteer 
corps,  the  safe  keeping  of  the  public  arms, 
and  for  a  guard  for  the  state  prison."  All 
able-bodied  male  inhabitants  of  the  state  be- 
tween the  ages  of  eighteen  and  forty-five 
years,  that  are  citizens  of  the  United  States, 
or  have  declared  their  intention  to  become 
such,  are  constituted  the  militia  of  the  state, 
and  subject  to  military  duty.  They  are  as- 
certained and  enrolled  by  the  county  author- 
ities in  each  county.  The  Laws'  of  1899 
(chap.  4084)  provide  for  a  volunteer  organ- 
ization to  consist  of  not  more  than  two  regi- 
#nents  of  infantry  of  twelve  companies  each, 
and  one  battalion  of  artillery  of  four  bat- 
teries of  field  artillery,  to  be  known  as  the 
"Florida  state  troops."  The  organization 
under  it  is  by  the  commander-in-chief,  and 
based  in  part  upon  the  volunteer  organiza- 
tions existing  under  prior  laws.  Of  the  ex- 
isting organizations,  two  regiments  of  three 
battiilions  each,  one  to  contain  four  compa- 
nies, and  the  others  three  companies  each, 
were  to  be  organized,  and  the  additional 
coinpanics  provided  for  were  to  be  added  at 
such  times  as  the  commander-in-chief  might 
deem  advisable.  At  no  time  could  the  en- 
rolled militia  organize  and  become  a  part 
of  the  volunteer  corps  of  state  troops  at 
will,  but  the  organization  and  admission  of 
a  military  company  into  such  body  have 
been  under  the  control  and  direction  of  the 
commander-in-chief.  The  policy  of  the 
state,  as  evinced  by  the  course  of  action  in 
reference  to  voluntary  organizations,  is  to 
enlist  companies  in  the  populous  districts  of 
the  state  wlieve  violence,  riots,  and  forcible 
resistance  to  the  execution  of  the  laws  are 
more  liable  to  happen,  and  where  there  is 
the  greatest  need  for  an  armed  force.  When 
an  organized  company  has  been  accepted  and 
duly  admitted  into  the  body  of  state  troops, 
it  may  be  required  to  do  service  in  the  pres- 
ei'vation  of  the  peace,  the  execution  of  the 
laws,  and  the  suppression  of  insurrections 
and  invasions.  The  42d  section  of  the  act 
provides  that  "when  an  invasion  of,  or  in- 
surrection in,  the  state  is  made  or  threat- 
ened, or  whenever  there  exists  a  riot,  mob, 
unlawful  assembly,  breach  of  the  peace,  or 
resistance  to  the  execution  of  the  laws  of 
the  state,  or  imminent  danger  thereof,  and 
the  civil  authorities  are  unable  to  suppress 
the  same,  it  shall  be  the  duty  of  the  com- 
mander-in-chief, or,  in  case  he  cannot  be 
reax?hed,  and  the  emergency  will  not  admit 
of  awaiting  his  orders,  it  shall  be  the  duty 
of  the  adjutant  general,  to  issue  an  order  to 
the  oflicer  in  command  of  the  nearest  body 
of  state  troops,  commanding  such  officer  to 
call  out  the  troops  under  his  conunand  and 
proceed  with  all  possible  promptness  to  sup- 
press the  same."  But  it  is  contended  that 
sucli  »er\'ices  are  rendered  for  the  state,  and, 
the  military  organization  rendering  th^m 
being  a  part  of  a  state  institution,  the  bur- 
00  L.  R.  A. 


den  of  maintaining  and  supporting  it  de- 
volves upon  the  state  at  large.  If  it  be  con- 
ceded that  the  construction  of  local  armo- 
ries in  counties  for  the  use  of  volunteer  com- 
panies therein  is  a  county  as  well  as  a  state- 
purpose  (and  clearly  the  suppression  of 
riots,  mobs,  the  preservation  of  the  peace, 
and  assistance  in  the  execution  of  the  law» 
subserve  county  organizations  and  pur- 
poses), there  is  nothing  in  §  5,  art.  9,  of  the 
Constitution  to  prevent  county  taxation  to- 
accomplish  it.  The  only  limitation  therein 
is  in  the  power  of  the  legislature  to  author- 
ize coimty  taxation  for  other  than  county 
purposes,  and,  conceding  such  purpose,  the- 
power  exists.  If  the  building  of  local  armo- 
ries in  the  counties  in  which  military  com- 
panies exist  is  exclusively  a  state  institu- 
tion, and  one  of  the  general  charges  of  the 
state  government  for  the  maintenance  of 
which  taxes  should  be  imposed  as  equally  as- 
possible  on  all  the  property  of  the  state,  the 
prohibition  against  county  taxation  to  build 
them  is  to  he  found  in  §  1  of  the  9th  article. 
But  I  do  not  think  that  a  local  armory  con- 
structed by  a  county  in  its  limits  for  the 
use  of  a  volunteer  military'  company  domi- 
ciled therein  is  a  state  institution.  The 
provision  held  to  be  unconstitutional  makes 
it  the  duty  of  the  county  commissioners  of 
any  county  in  which  there  is  a  military  com- 
pany of  state  troops  to  provide  each  com- 
pany with  an  armory  suitable  for  its  meet- 
ings and  drill  and  the  safe  storage  of  its. 
arms.  This  armorj'  is  for  thie  use  in  the 
county  by  a  company  in  aid  of  its  efficiency 
for  prompt  and  effective  service,  and  is  not 
made  the  property  of  the  state,  or  subject  to 
the  control  of  state  authorities.  There  ia 
no  purpose  in  the  act  to  impose  by  county- 
taxation  the  burden  on  the  counties,  as  such, 
to  maintain  the  organized  militia  of  the 
state.  All  the  expenses  incident  to  such  or- 
ganizations, including  those  of  the  stated  en- 
campments of  the  state  troops,  except  the 
building  of  armories  in  the  counties,  are 
borne  by  the  state  at  large.  For  a  period 
of  thirty-five  years  the  construction  of  such 
armories  for  use  by  companies  in  the  coun- 
ties has  been  regarded  by  the  legislature  a» 
a  county  purpose.  Almost  contemporaneous 
with  the  Constitution  of  1868,  containing^ 
provisions  as  to  military  organizations  simi- 
lar to  those  found  in  the  present  revision,  it 
was  provided  by  the  legislature  that  the 
county  commissioners  should  provide  at  the 
cost  of  the  counties  suitable  and  safe  armo- 
ries for  the  volunteer  companies  within  their 
respective  limits.  Acts  1868,  §  20,  chap. 
1636.  From  that  time  to  the  present  simi- 
lar provisions  have  been  kept  continually  on 
our  statute  books.  The  existence  of  a  vol- 
unteer company  in  a  county  has  a  direct 
contact  and  connection  with  it,  and  affords 
a  special  and  more  direct  protection,  in  case 
of  emergency,  to  the  lives  and  property  of 
its  inhabitants,  than  would  be  afforded  by 
a  company  in  another  and  possibly  distant 
county.  In  view  of  this  special  benefit  re- 
sulting to  the  counties  in  which  companies 
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are  organized  and  exist,  it  would  appear 
that  there  was  ample  basis  for  a  legislative 
declaration  that  the  construction  of  armo- 
ries in  a  county  for  the  use  of  companies 
therein  was  a  county  purpose.  It  is  emi- 
nently proper  and  just  that  populous  dis- 
tricts where  lawlessness,  riots,  mobs,  and 
the  resistance  to  the  laws  are  more  apt  to 
occur,  and  which  demand  the  existence  of 
military  organizations  therein,  should  de- 
fray the  expense  of  providing  a  storage  room 
for  the  arms  and  a  meeting  place  for  the 
efficient  training  of  the  men  who  may  be 
called  on  to  render  their  special  services. 
Bryant  v.  Palmer,  152  X.  Y.  412,  46  N.  E. 
851. 

If  taxes  can  be  authorized  by  the  coun- 
ties to  erect  such  armories,  it  must  be  on  the 
ground  of  a  county  purpose,  and  if  it  can  be 
authorized  as  such  it  can  be  enforced  as  a 
duty.  Decisions  in  Illinois,  under  constitu- 
tional provisions  somewhat  similar  to  those 
found  in  article  9  of  our  Constitution,  hold 
that  the  legislature  may  authorize  a  munic- 
ipality to  levy  the  tax,  but  cannot  compel  it 
to  do  so.  These  decisions  are  referred  to  in 
the  case  of  Potter  v.  Lainhart  (Fla.)  33  So. 
251.  It  is  also  decided  in  that  state  that, 
where  the  tax  is  authorized  to  accomplish 
an  object  which  it  is  the  duty  of  the  munic- 
ipality in  the  exercise  of  a  governmental 
agency  to  carry  out,  the  tax  may  be  en- 
forced. A  county  is  specially  an  agency  of 
the  state  in  the  administration  of  justice 
and  the  carrying  out  of  the  objects  of  gov- 
ernment, and,  if  the  tax  for  armories  can  be 
permitted,  it  may  be  coerced  as  a  duty  prop- 
erly imposed  upon  it. 

The  motion  to  quash  did  not  question  the 
alternative  writ  on  the  ground  that  the  pro- 
vision in  reference  to  the  construction  of 
armories  was  in  conflict  with  §  1,  art.  9, 
of  the  Constitution,  but,  if  it  did,  I  do  not 
think  the  result  w^ould  be  different.  That 
section  directs  that  the  legislature  shall  pro- 
vide for  a  uniform  and  equal  rate  of  taxa- 
tion, which  means  that,  when  a  tax  for 
state  purposes  is  authorized,  it  must  be  uni- 
form and  equal  on  all  the  property  in  the 
state  not  exempt,  and  when  it  is  authorized 
for  a  county  or  municipal  purpose  it  must 
rest  uniformly  and  equally  upon  all  the  tax- 
able property  in  the  county  or  municipality 
respectively.  Duval  County  v.  Jacksonville , 
36  Fla.  196,  29  L.  R.  A.  416,  18  So.  339. 
If  the  construction  of  an  arniorj'  is  a  county 
purpose*  then  the  tax  to  pay  for  it  must  rest 
upon  all  the  taxable  property  in  the  county. 
There  is  no  suggestion  in  this  case  that  such 
would  not  be  the  result  if  the  county  should 
be  compelled  to  build  the  armory. 

This  is  an  outline  of  my  views,  without 
further  discussion  of  the  authorities,  or  a 
distinguishing  of  those  cited  in  the  opinion, 
which  I  think  are  not  sufficient  when  prop- 
erly applied  to  support  the  conclusion 
reached. 

Rehearing  not  allowed. 
60  L.  R.  A. 


David  GAMBLE,  Plff.  in  Err., 

V. 

STATE  of  Florida. 


(. 


.Fla.. 


.) 


^1.  Tbe  mere  separation  of  Jurors  im- 
paneled to  try  a  capital  cane,  from 
their  fellows,  without  the  attendance  of  an 
officer,  although  an  irregularity,  is  not  a  suffi- 
cient cause  for  setting  aside  the  verdict,  if 
the  court  is  satisfied  that  the  prisoner  has 
not  sustained  any  injury  from  such  separa- 
tion. But  where  there  has  been  an  improper 
separation  during  such  trial,  if  the  verdict  is 
against  the  prisoner  he  is  entitled  to  the 
benefit  of  a  presumption  that  the  irregularity 
has  been  prejudicial  to  him,  and  the  burden  - 
of  proof  is  upon  the  prosecution  to  show  to 
the  entire  satisfaction  of  the  court  that  the 
prisoner  has  suffered  no  injury  by  reason  of 
the  separation.  Contrary  dicta  in  State  v. 
Madoil,  12  Fla.  151,  disapproved. 

22.  If  intoxicant*  be  aiioiTn  to  have 
been  used  by  tbe  Jury  impaneled  in  a 
capital  case,  the  presumption  arises  in  fa- 
vor of  the  convicted  defendant  that  it  re- 
sulted injuriously  to  him ;  and  the  burden  is 
on  the  state  to  show  affirmatively,  to  the  en- 
tire satisfaction  of  the  court,  that  their  use 
was  to  such  a  limited  and  moderate  extent  as 
completely  and  satisfactorily  to  negative  any 
harm  to  the  defendant  from  Its  use  by  the 
Jury,  or  any  member  of  it. 

(October  7,  1902.) 

ERROR  to  the  arcuit  Court  for  Dade 
County  to  review  a  judgment  convicting 
defendant  of  murder.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

.Ifr.  B.  A.  Tliraslier,  for  plaintiff  in  er- 
ror: 

The  separation  of  the  jury  that  tried  this 
case  was  so  flagrant  and  gross  a  violation  of 
the  law  and  rights  of  the  prisoner  that  the 
court  should  have  granted  a  new  trial. 

Thompson  &  M.  Juries,  §  313:  State  v. 
Madoil.  12  Fla.  159;  Cokcr  v.  Merritt,  16 
Fla.  420;  12  Am.  &  Eng.  Enc.  Law,  p.  375. 

The  use  of  intoxicants  by  a  jury  is 
ground  for  new  trial. 

Hyatt  V.  U arrow ,  27  Iowa,  494,  1  Am.  Rep. 
307 ;  Davis  v.  State,  35  Ind.  496.  9  Am.  Rep. 
7G0;  People  v.  Gray,  61  Cal.  164,  44  Am. 
Rep.  549. 

In  a  capital  case  the  burden  of  proof  is 
>ipon  the  state  to  show  that  there  was  no 
chance  for  anvone  to  tamper  with  the  jury. 

State  V.  Madoily  12  Fla.  151. 

^fr.  IVilliam  B.  Lamar,  Attorney  Gen- 
eral, for  the  State. 

Taylor,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  David  Gamble,  was 
indicted,  tried,  convicted,  and  sentenced  for 
the  crime  of  murder  in  the  first  degree  at 
the  spring  term,  1902,  of  the  circuit  court 

♦Headnotes  by  Taylor.  Ch.  J. 


Note. — As  to  effect  of  separation  of  Jurors 
during  criminal  trial,  see  also,  in  this  series. 
King  V.  State  (Tenn.)  3  L.  R.  A.  210;  People  v. 
li^banks  (Cal.)  40  L.  R.  A.  269;  and  State  v. 
Cotts   (W.  Vo.)   55  L.  R.  A.  176. 
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for  Dade  county,  and  comes  here  by  writ  of 
error. 

The  only  question  presented  here  is  the 
propriety  of  the  denial  of  the  defendant's 
motion  for  new  trial,  upon  the  fifth  and 
sixth  grounds  thereof,  as  follows: 

•'  (5)  Because  the  jury  that  was  impaneled 
to  try,  and  did  try,  this  case,  were  not,  dur- 
ing said  trial  and  consideration  of  this  case, 
so  guarded  or  protected  as  the  law  requires, 
either  by  the  sheriff  or  bailiff,  as  to  prevent 
said  jury  or  protect  them  from  improper 
communications  or  instructions." 

*'  ( G )  That  the  said  jury  were  allowed  dur- 
ing the  trial  of  the  case  to  separate  and  ab- 
sent themselves  from  the  presence  of  each 
other  and  from  the  presence  of  the  bailiff, 
and  individual  members  of  the  jury  were  al- 
lowed to  talk  and  converse  with  other  per- 
sons who  were  not  members  of  the  jury,  said 
person  or  juror  so  conversing  not  being  at 
the  time  in  the  presence  of  the  members  of 
the  jury,  or  in  the  presence  of  the  bailiff, 
sheriff",  or  other  officer ;  that  the  place  where 
said  jury  ate  and  slept  during  the  time  of 
the  trial  and  consideration  of  this  case  was 
at  the  hotel  known  as  the  *  Everglade,'  one  of 
the  leading  hotels  of  the  city  of  Miami,  Dade 
county,  and  located  several  blocks  from  the 
courthouse ;  that  much  of  the  time  was  spent 
at  and  about  said  hotel,  during  which  time 
various  members  of  the  jury  would  separate 
or  absent  themselves  from  the  jury  as  a 
body,  some  being  in  the  porch  of  the  hotel, 
some  in  the  hall,  some  in  the  toilet  room, 
and  some  in  the  yard,  during  which  time  the 
said  several  members  of  the  jury,  or  those 
who  desired,  could,  and  some  did,  converse 
with  persons  not  members  of  the  jury;  that 
said  jury  at  night  occupied  different  rooms 
in  said  hotel,  to  wit,  three  rooms,  there  be- 
ing four  jurymen  to  each  room." 

In  the  case  of  State  v.  Madoil,  12  Fla.  151, 
which  was  a  trial  for  larceny,  it  is  said: 
"In  trials  for  offenses  punished  capitally, 
where  one  or  more  of  the  jury  separate  from 
their  fellows,  we  think  it  should  be  shown 
that  the  separation  was  from  urgent  neces- 
sity, and  that  no  opportunity  was  offered 
for  any  improper  or  undue  influence.  In 
such  cases  the  conduct  of  the  absent  juror 
should  be  subjected  to  the  most  rigid  scru- 
tiny, in  order  to  ascertain  if  it  was  blame- 
less while  separated  from  his  fellows;  and 
the  verdict  should  only  be  allowed  to  stand 
when  the  prosecution  can  show  that  there 
was  no  opportunity  to  tamper  with  the  ju- 
ror, or  to  influence  him  in  finding  his  ver- 
dict.*' This  rule,  we  think,  indulges  too 
strong  a  presumption  against  the  integrity 
of  the  jurors,  and  is  too  favorable  to  the  ac- 
cused in  such  cases,  as  it  makes  the  integ- 
rity of  the  verdict  dependent  solely  upon 
the  existence  of  an  opportunity  for  an  im- 
proper tampering  with  a  juror,  whether 
such  opportunity  was  utilized,  or  not,  by 
anyone  in  any  manner.  Besides  this,  what 
was  said  in  that  case  as  to  the  rule  govern- 
ing the  separation  of  jurors  in  capital  cases 
was  obiter  dicta,  as  the  court  was  not  deal- 
ing with  a  capital  case,  but  one  of  larceny 
only.  In  the  case  of  Bird  v.  State,  18  Fla. 
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493,  it  is  said  that  "where  it  is  shown  to 
the  satisfaction  of  the  court  that  there  was 
no  misconduct  upon  the  part  of  the  jurors, 
and  it  is  so  certified  by  the  court  in  the  bill 
of  exceptions,  the  mere  separation  of  the 
juiy  is  not  a  sufficient  ground  for  a  new 
trial."  The  Bird  Case  was  one  for  murder, 
and  it  recognizes  the  propriety  of  the  rule 
that,  even  though  there  may  be  an  oppor- 
tunity for  the  exertion  of  improper  influ- 
ences upon  the  jurors,  yet  the  bare  fact  of 
such  opportunity,  without  resultant  harm  to 
the  accused,  is  not  enough  to  avoid  the  ver- 
dict. The  correct  rule,  as  we  think,  deduc- 
ible  from  these  and  other  cases,  is  that  the 
mere  separation  of  jurors  impaneled  to  try 
a  capital  case,  from  their  fellows,  without 
the  attendance  of  an  officer,  although  an  ir- 
regularity, is  not  a  sufficient  cause  for  set- 
ting aside  the  verdict,  if  the  court  is  satis- 
fled  that  the  prisoner  has  not  sustained  any 
injury  from  such  separation.  But  where 
there  has  been  an  improper  separation  dur- 
ing such  trial,  if  the  verdict  is  against  the 
prisoner,  he  is  entitled  to  the  benefit  of  a 
presumption  that  the  irregularity  has  been 
prejudicial  to  him,  and  the  burden  of  proof 
is  upon  the  prosecution  to  show  to  the  en- 
tire satisfaction  of  the  court  that  the  pris- 
oner has  suffered  no  injury  by  reason  of  the 
separation.  See  State  v.  Vucuel,  31  N.  J.  L. 
249. 

The  facts,  in  brief,  disclosed  by  the  exam- 
ination of  the  jurors,  bailiff,  sheriff,  and 
others,  in  this  case,  are,  in  substance,  as  fol- 
lows: The  jury,  in  charge  of  a  bailiff,  took 
their  meals  and  slept  at  a  hotel  in  the  town 
of  Miami,  where  the  trial  was  had.  They 
occupied  three  adjoining  rooms  on  the  up- 
per floor  of  said  hotel,  and  were  the  sole  oc- 
cupants of  that  fioor;  the  bailiff  in  charge 
staying  there  with  them.  In  passing  to  and 
,  fro  between  the  courtroom  and  hotel  they 
!  did  not  keep  compactly  together,  but  strag- 
,  glcd  somewhat,  and  such  straggling  also  oc- 
curred while  they  were  about  the  hotel ;  but 
on  such  occasions  they  were  all  in  view  of 
the  bailiff.  At  tlie  hotel  some  of  them 
would  loiter  in  the  halls,  and  on  one  or  two 
occasions  while  so  loitering  would  speak  a  few 
words  to  some  girls  who  were  staying  there. 
When  they  would  come  into  the  hotel  from 
the  courthouse,  they  would  all  repair  to  a 
i  small  washroom  of  the  hotel,  too  small  to 
accommodate  them  all  at  once;  and,  as  one 
batch  of  them  would  get  through  bathing, 
they  would  step  outeide  and  wait  just  out- 
side the  door,  under  a  tree,  until  the  others 
got  through;  the  bailiff  the  while  having  all 
!  of  them  practically  in  his  view.  On  one  oc- 
casion one  of  the  jurors  got  up  from  the  din- 
ing table  during  meal  time,  and  went  up- 
stairs alone  to  their  rooms,  for  the  purpose 
of  getting  his  handkerchief,  and  remained 
away  several  minutes.  The  bailiff  went 
after  him,  leaving  the  rest  of  the  jurj'  un- 
attended at  the  dining  teble,  but  met  him 
on  the  stairs,  and  returned  immediately 
with  him  to  the  rest  of  the  jury  in  the  din- 
ing room.  On  one  occasion,  at  a  late  hour 
in  the  night,  one  of  the  jurors  being  sick,  the 
bailiff  and  another  juror  got  up  and  went 
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out  of  the  hote],  and  into  the  town  with 
him,  and  saw  a  do<^tor,  and  from  the  doctor 
went  to  a  drug  store,  and  immediately  back 
to  their  rooms  at  the  hotel;  the  rest  of  the 
juiy  being  left  meantime  unattended  and 
unconfined  in  their  rooms  at  the  hotel.  On 
another  occasion,  while  the  jury,  in  a  body, 
were  walking  past  the  barber  shop  of  one  of 
their  number,  they  stopped  while  the  owner 
of  the  shop  went  in  and  gave  some  business 
directions  to  his  assistants  in  charge  of  the 
shop.  The  jury  were  also  taken  in  body  to 
the  postoffice  to  get  their  mail,  but  none  of 
them  received  any  letters  or  other  communi- 
cations that  had  anything  to  do  with  the 
case.  On  one  occasion  an  outside  party  was 
permitted  by  the  bailiff,  after  exhibiting  two 
telegrams  to  the  bailiflF,  to  show  them  to  one 
of  the  jurors  in  the  presence  of  the  others. 
These  telegrams  were  entirely  foreign  to 
the  case  on  trial,  and  were  from  commission 
firms  in  two  distant  cities  in  other  states, 
relative  exclusively  to  the  sale  and  shipment 
of  tomatoes  for  the  juror  to  whom  the  tele- 
grams were  shown. 

While  the  motion  for  new  trial  was  not 
based  upon  the  use  of  intoxicants  by  the 
jury  during  the  trial,  yet  it  appeared  from 
their  examination  that  they  procured  and 
had  in  their  rooms  at  the  hotel  ten  or  a  dozen 
bottles  of  la^er  beer,  a  pint  and  half  pint 
flasks  of  whisky,  and  a  regular  bottle  of 
whisky,  during  the  time  of  the  trial.  The 
proofs  showed  that  of  this  they  drank  very 
sparingly  and  moderately;  none  of  them  be- 
ing at  any  time  the  slightest  bit  intoxicat- 
ed from  its  use;  half  of  the  full  bottle  of 
whisky  being  left  unconsumed  at  the  close 
of  the  trial.  This  liquor,  it  appears,  was 
procured  at  the  expense  of  the  jurors  them- 
selves; they  contributing  money  for  its  pur- 
chase. While  these  irregularities  and  sep- 
.  arations  on  the  part  of  the  jury  were  shown 
by  their  own  statements  to  have  occurred, 
yet  we  think  that  it  was  also  affirmatively 
and  satisfactorily  shown  that  nothing  oc- 
curred from  it  to  influence  the  verdict,  and 
that  no  harm  resulted  therefrom  to  the  de- 
fendant. It  was  affirmatively  shown  that, 
in  all  the  separations  of  the  jury,  no  com- 
munication in  reference  to  the  case  was  had 
between  them  and  any  outside  party,  and 
that  none  of  them  heard  anything  tending 
to  influence  their  verdict ;  that  none  of  them 
conversed  with  anyone  in  reference  to  the 
case;  neither  was  anything  said  with  refer- 
ence to  it  in  their  hearing ;  and  none  of  them 
received  any  communications  from  outside 
in  reference  to  the  case.  The  use  of  in- 
toxicants by  the  jury  was  also  affirmatively 
and  satisfactorily  shown  to  have  been  to 
such  a  limited  and  moderate  extent  as  to 
leave  no  room  for  any  supposition  that  harm 
resulted  therefrom  to  the  defendant.  As 
to  the  use  of  intojucating  liquors  by  juries 
in  capital  trials,  practically  the  same  rule 
applies  that  appertains  to  separations  by 
the  jury  in  such  cases.  If  intoxicants  be 
shown  to  have  been  used  by  the  jury,  the 
uresumption  arises  in  favor  of  the  convicted 
defendant  that  it  resulted  injuriously  to 
him,  and  the  burden  is  on  the  state  to  show 
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affirmativelv,  to  the  entire  satisfaction  of 
the  court,  that  its  use  was  to  such  a  limited 
and  moderate  extent  as  to  completely  and 
satisfactorily  negative  any  harm  to  the  de- 
fendant from  its  use  by  the  jury,  or  any 
member  of  it,  Jones  v.  People,  6  Colo.  462, 
45  Am.  Rep.  526;  Jonee  v.  State,  68  Oa. 
760.  The  conduct  of  both  the  bailiff  in 
charge  of  the  jury  in  this  case  and  of  the 
jurors  themselves  was  highly  irregular,  and 
unbecoming  the  proper  and  decorous  con- 
duct of  the  trial  of  a  citizen  for  his  life,  for 
all  of  which  misconduct  on  the  part  of  the 
bailiff  and  the  jurors  they  should,  at  least, 
have  been  severely  reprimanded  by  the  court, 
if  not  more  severely  dealt  with ;  but,  in  con- 
sonance with  the  rule  of  law  above  an- 
nounced, it  having  been  affirmatively  and 
satisfactorily  shown,  as  we  think,  that  no 
harm  resulted  to  the  defendant  from  such 
irregularities  and  misconduct  on  the  part 
of  the  jury  and  the  bailiff  in  charge,  we  can- 
not disturb  the  verdict  found. 

This  disposes  of  the  only  question  pre- 
sented either  by  the  record  or  in  the  brief 8 
of  counsel,  and,  finding  no  reversible  error, 
the  judgment  of  the  court  helovo  is  hereby 
affirmed. 


DUVAL  COUNTY,  Plff.  in  Err,, 

V. 

CHARLESTON    LUMBER    &    MANUFAC- 
TURING COMPANY. 


(. 


.Pla.. 


.) 


*ReT.  Stat.  S  1606,  as  amended  br  Fla. 
Law*  1898,  ebap.  4136,  which  provides: 
''Every  person  who  shall  have  brought  a  suit 
In  any  court  of  this  state  aeralnst  any  person, 
natural  or  corporate,  shall  have  a  right  to  a 
writ  of  garnishment  under  the  circumstances 
and  In  the  manner  hereinafter  provided,  to 
subject  any  Indebtedness  due  to  the  defend- 
ant by  a  third  person,  and  any  goods,  moneys, 
chattels,  or  effects  of  the  defendant  In  the 
hands,  possession,  or  control  of  a  third  per- 
son. The  officers,  agents,  and  employees  of 
any  companies  or  corporations  shall  be,  as  re- 
gards such  companies  or  corporations,  third 
persons,  and  as  such  shall  be  subject  to  gar- 
nishment after  Judgment  against  such  com- 
panies or  corporations," — does  not  authorise 
a  writ  of  garnishment  against  a  county ;  and 
where  such  writ  has  been  Issued,  and  Judg- 
ment entered  against  a  county,  the  Judgment 
is  void. 

{Carter,  J.,  dissents.) 
(January  27,  1903.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  a  garnishment  proceeding  to 
reach  an  asset  of  S.  S.  Leonard,  which  was 
alleged  to  be  in  the  hands  of  the  county. 
Reversed, 

^Ileadnote  by  Hooker,  J. 


Note. — As  to  liability  of  county  to  garnish- 
ment, see  also  State  ea  rel.  Summerfield  v.  Ty- 
ler (Wash.)  37  L.  It.  A.  207,  and  note. 
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The  facts  are  stated  in  the  opinion. 

ifr.  George  U.  Walker  for  plaintiff  in 
error. 

Messrs.  Fleming  A  Flemlns  for  defend- 
ant in  error. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

This  cause  was  taken  up  and  considered 
by  division  B,  and,  there  being  a  difference 
of  opinion  among  the  members  thereof,  the 
cause  was  referred  to  the  court  in  banc  for 
decision. 

On  July  6,  1896,  the  Charleston  Lumber 
&  Manufacturing  Company  filed  its  declara- 
tion in  assumpsit  against  S.  S.  Leonard.  A 
final  judgment  by  default  was  entered 
against  Leonard  for  $504.49  damages,  and 
costs,  $3.43. 

On  September  13,  1897,  the  Charleston 
Lumber  &  Manufacturing  Company  filed  the 
affidavit  of  its  attorney,  F.  P.  Fleming,  Jr., 
as  a  basis  for  garnishment,  alleging  a  bal- 
ance of  $200  to  be  due,  and  a  prapcipe  for 
garnishment  to  be  directed  to  Duval  county. 

A  writ  of  garnishment  was  issued,  and 
duly  served  upon  the  chairman  of  the  board 
of  county  commissioners  of  said  count v  Sep- 
tember 15,   1897. 

On  November  1,  1897,  default  in  said  gar- 
nishment proceedings  was  entered  by  the 
clerk  against  the  county  of  Duval  for  want 
of  appearance  or  answer. 

On  November  5,  1897,  the  clerk  issued  a 
writ  of  scire  facias  to  said  garnishee,  notify- 
ing it  that  in  the  suit  of  the  Charleston 
Lumber  &  Manufacturing  Company  against 
S.  S.  liconard  default  had  been  entered 
against  it  as  garnishee,  and  w^arning  it  to 
show  cause  December  6,  1897,  why  final 
judgment  should  not  be  entered  upon  said 
default,  which  writ  was  duly  served  on 
Duval  county  on  the  same  day. 

On  December  6,  1897,  judgment  was  ren- 
dered by  the  court  and  entered  by  the  clerk, 
wherein  and  whereby  the  foregoing  facts 
were  recited,  and  a  final  judgment  entered 
against  Duval  county  as  garnishee  in  the 
sum  of  $200. 

On  May  6,  1898,  a  writ  of  error  from  this 
court  to  the  circuit  court  of  Duval  county 
was  sued  out  returnable  to  the  June  terni, 
1898,  of  this  court.  The  only  error  assigned 
is  that  the  county  of  Duval  is  not  subject 
to  be  garnished,  as  was  done  in  this  cause, 
and  prays  the  reversal  and  annulment  of 
said  judgment. 

Two  questions  are  presented  in  the  briefs 
of  the  respective  parties:  First,  whether 
under  the  law  of  Florida  a  county  is  liable 
to  be  garnished;  second,  whether  in  this 
case  the  county  of  Duval,  having  permitted 
a  default  against  itself  for  want  of  appear- 
ance and  answer,  can  in  this  court  for  the 
first  time  challenge  the  judgment  entered 
against  it,  and  from  which  it  appeals. 

Section  1666  of  the  Revised  Statutes,  as 
amended  by  Laws  1893,  chap.  4136,  pro- 
vides: "Every  person  who  shall  have 
brought  a  suit  in  any  court  of  this  state 
against  any  person,  natural  or  corporate, 
shall  have  a  right  to  a  writ  of  garnishment 
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under  the  circumstances  and  in  the  manner 
hereinafter  provided,  to  subject  any  indebt- 
edness due  to  the  defendant  by  a  third  per- 
son, and  any  goods,  moneys,  chattels,  or  ef- 
fects of  the  defendant  in  the  hands,  posses- 
sion, or  control  of  a  third  person.  The  of- 
ficers, agents,  and  employees  of  any  com- 
panies or  corporations  shall  be,  as  regards 
such  companies  or  corporations,  third  per- 
sons, and  as  such*  shall  be  subject  to  gar- 
nishment, after  judgment  against  such  com- 
panies or  corporations." 

Section  1,  chap.  1,  title  1,  div.  1,  of  the 
Revised  Statutes,  provides:  "In  determin- 
ing the  meaning  of  these  Revised  Statutes 
.  .  .  the  word  *  person '  may  extend  to 
and  be  applied  to  a  corporation." 

In  the  case  of  Martin  v.  Totcnsend,  32 
Fla.  318,  13  So.  887,  in  determining  the 
mode  in  which  a  deed  should  be  executed  by 
county  commissioners,  this  court  used  this 
language:  **  Boards  of  county  commission- 
ers are  quasi  corporations,  and  their  official 
duties  and  powers  partake  more  of  the  char- 
acteristics of  corporate  acts  and  powers 
than  those  of  mere  trustees."  This  language 
is  to  be  understood  in  its  relation  to  the 
matter  in  hand,  which  was  the  mode  in 
which  a  deed  should  be  executed  by  a  board 
of  coimty  commissioners.  In  classifying 
corporations  they  are  generally  divided  into 
public  and  private  corporations.  Says 
Beach  on  Public  Corporations,  vol.  1,  §  2: 
"  The  difference  between  strictly  private  and 
strictly  public  corporations  is  obvious  and 
radical ;  the  former  being  formed  by  the  vol- 
untary action  of  the  corporators  between 
whom  there  exists  a  contract  whereby  each 
subjects  his  interest,  with  certain  restric- 
tions, to  the  control  of  the  corporate  man- 
agement for  the  accomplishment  of  the  ends 
for  which  the  company  was  formed,  and  the 
latter  not  being  in  the  same  sense  volun- 
tary associations,  and  no  contract  existing 
between  the  members."  Again,  in  §  3,  Id., 
public  corporations  "  are  subdivided  into 
municipal  and  public  quasi  corporations. 
Municipal  corporations  embrace  incorpo- 
rated cities,  villages,  and  towns,  which  are 
full-fledged  corporations  with  all  the  powers, 
duties,  and  liabilities  incident  to  such  a 
status,  while  public  quasi  corporations  pos- 
sess only  a  portion  of  the  powers,  duties, 
and  liabilities  of  corporations.  As  instances 
of  the  latter  class  may  be  mentioned  coun- 
ties, hundreds,  townships,  overseers  of  the 
poor,  town  super\isor9,  school  districts,  and 
road  districts." 

In  §  4,  Id.,  this  author  further  discusses 
the  generic  differences  between  municipal 
and  quasi  public  corporations,  but  in  the 
latter  part  of  §  5  he  says:  "As  popularly 
and  loosely  used,  the  term  *  municipal  cor- 
poration '  frequently  includes  the  public 
quasi  corporations,  such  as  counties,  school 
districts,"  etc.  It  will  be  observed  that  in 
some  of  the  cases  hereinafter  referred  to  the 
term  "  municipal  corporation "  is  used  as 
embracing  counties,  and,  so  far  as  the  points 
here  under  consideration  are  concerned,  they 
apply  the  same  principles  of  law  to  cities 
and  counties. 
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It  is  stated  in  the  text-books  that  by  the 
weight  of  authority  municipal  corporations 
(including  therein  counties)  are  not  subject 
to  garnishee  process,  unless  the  right  to  so 
subject  them  is  conferred  by  clearly  ex- 
pressed legislation.  2  Beach,  Pub.  Corp.  §§ 
1(S54,  1655;  1  Dill.  Mun.  Corp.  §  101,  and 
note  1 ;  Drake,  Attachm.  §  516.  There  is, 
however,  a  conflict  of  authority  on  this  ques- 
tion, as  will  be  seen  from  the  foregoing  au- 
thorities. The  decisions  on  this  question  are 
very  numerous,  and  a  critical  examination 
of  each  one  of  them  would  lead  to  great 
prolixity.  The  majority  of  the  cases  cited 
by  Drake  are  against  the  right  of  garnish- 
ment. Of  those  cited  by  him  in  favor  of  the 
right,  the  case  of  W hidden  v.  Drake,  5  N. 
H.  13,  is  based  on  a  statute  which  provides 
"**  that  when  any  corporations  or  body  politic 
within  this  state  shall  be  possessed  of  any 
money,  goods,  ...  of  any  debtor,  such 
-corporation  or  body  politic  may  be  sum- 
moned as  the  trustee  of  such  debtor,"  etc. 

In  Connecticut  it  is  held  that  the  word 
■**  corporation "  embraced  towns,  and  sub- 
jected them  to  garnishment  process.  Bray 
V.  Wallingfordy  20  Conn.  416.  In  the  case 
of  Adams  v.  Tyler,  121  Mass.  380,  it  is  held 
that  a  county  is  chargeable  with  trustee 
process,  inasmuch  ad  the  statute  makes  a 
county  a  corporation  for  the  purpose,  among 
others,  of  suing  and  being  sued,  making  con- 
tracts, etc. ;  and  inasmuch  as  the  legislature 
had  indicated  its  intent  that  counties  should 
be  subject  to  garnishee  process  by  eliminat- 
ing from  the  statute  an  exception  in  their 
favor  as  regards  such  process.  In  the  case 
of  Wales  V.  Muscatine,  4  Iowa,  302,  the  lia- 
bility of  the  town  to  garnishment  is  based 
on  the  theoiy  that  the  word  "  corporation  " 
in  the  statute  embraces  towns,  and  no  dis- 
tinction is  made  between  public  and  private 
corporations.  In  Laredo  v.  Nalle,  65  Tex. 
359,  it  was  held  that,  inasmuch  as  there  was 
no  statute  exempting  municipal  corporations 
Irom  garnishment  process,  the  defendant  was 
liable,  taking  into  consideration  the  char- 
acter of  the  debt  garnished,  it  not  being  a 
salary.  In  Kentucky  it  seems  the  salaries 
of  state  officers  cannot  be  garnished,  because 
the  state  cannot  be  sued,  and  a  garnishment 
proceeding  is  a  suit.  But  the  salaries  of 
city  officers  can  be  garnished  because  cities 
can  be  sued.  Rodman  v.  Musselman,  12 
Bush,  354,  23  Am.  Rep.  724.  In  Waterbury 
V.  Deer  Lodge  County,  10  Mont.  515,  20  Pac, 
1002,  it  was  held  that  counties  are  subject 
to  garnishment  process  because  the  statute 
makes  all  persons  having  in  possession  or 
under  their  control  and  credits  or  personal 
property,  etc.,  of  a  defendant  liable  to  gar- 
nishment process,  and  that  the  word  "  per- 
son "  may  be  applied  to  bodies  "  politic  and 
corporate,"  and  that  counties  are  bodies 
**  politic  and  corporate."  As  sustaining  the 
doctrine  that  a  county  or  municipal  corpo- 
ration cannot  be  garnished  unless  the  proc- 
ess is  plainly  authorized  by  statute,  the  fol- 
lowing cases  are  cited:  Mobile  v.  Roivlandy 
26  Ala.  498;  Skelly  v.  Westminster  School 
Dist.  103  Cal.  652,  37  Pac.  643;  Holt  v.  Ex- 
perience, 26  Ga.  113;  MoLellan  v.  Young, 
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54  Ga.  390,  21  Am.  Rep.  276;  First  Nat, 
Bank  v.  Ottawa,  43  Kan.  204,  23  Pac.  485; 
Hwitzer  v.  Wellington,  40  Kan.  250,  19  Pac. 
620;  Baltimore  v.  Root,  8  Md.  95,  63  Am. 
Dec.  696;  Merimn  v.  Chicago,  45  111.  133,  92 
Am.  Dec.  204;  Wallace  v.  La/wyer,  54  Ind. 
501,  23  Am.  Rep.  661;  McDougal  v.  Henne- 
pin Countii,  4  Minn.  184,  Gil.  130;  Dollman 
v.  Moore,  70  Miss.  267,  19  L.  R.  A.  222,  12 
So.  23;  Hawthorn  v.  iS'f.  Louis,  11  Mo.  59, 
47  Am.  Dec.  141;  People  ex  rel,  8paun  v, 
Omaha,  2  Neb.  166;  State  ex  rel.  Crawford 
V.  Ebe^'ly,  12  Neb.  616,  12  N.  W.  96 ;  Mem- 
phis V.  Laski,  9  Heisk.  511,  24  Am.  Rep. 
327:  Chamberlain  v.  Watiers,  10  Utah,  298, 
37  Pac.  566;  VanCott  v.  Pratt,  11  Utah, 
209,  39  Pac.  827;  Merrell  v.  Campbell,  49 
Wis.  535,  35  Am.  Rep.  785,  5  N.  W.  912; 
8 termer  v.  LaPlata  County,  5  Colo.  App. 
379,  38  Pac.  839;  Mesa  County  v.  Broum 
Bros,  6  Colo.  App.  43,  39  Pac.  989;  Porter 
<€  B.  Hardware  Co.  v.  Perdue,  105  Ala.  293, 
10  So.  713;  State  ex  rel.  Summerfield  v. 
Tyier,  14  Wash.  495,  37  L.  R.  A.  207,  note, 
45  Pac.  31.  Several  of  the  foregoing  cases 
hold  that  statutes  authorizing  garnishment 
proceedings  against  corporations  do  not  ap- 
ply to  public,  but  only  to  private,  corpora- 
tions. The  reasoning  of  these  authorities 
is  summarized  in  that  of  the  court  in  Mc- 
Dougal V.  Hennepin  County,  4  Minn.  184, 
Gil.  130.  The  garnishment  law  "which 
authorizes  'corporations  to  be  proceeded 
against  as  garnishees  in  the  same  man- 
ner and  with  like  effect  as  individ- 
uals,* .  .  applies  only  to  private 
corporations,  and  was  not  designed  to 
include  municipal  corporations  charged 
with  the  interests  of  the  public.  Coun- 
ties are  public  corporations,  and  their 
officers  are  public  officers.  The  varied  rela- 
tions which  such  bodies,  through  their  of- 
ficers, hold  towards  individuals  as  their 
debtors,  would  render  them  liable  to  be  con- 
stantly attacked  with  such  process,  and 
would  very  materially  embarrass  them  in  the 
performance  of  their  official  duties.  If  they 
are  subject  to  such  suits,  they  are  bound  to 
give  them  the  same  attention  which  is  re- 
quired of  private  individuals;  and  this 
would  involve  their  attendance  upon  distant 
courts,  and  the  consequent  absence  from  re- 
spective .  .  .  offices."  It  might  be  added 
that  it  would  also  subject  them  to  the  pay- 
ment of  attorneys'  fees,  and  in  some  in- 
stances costs.  It  can  readily  be  seen  that  in 
large  counties,  where  the  public  interests 
required  the  employment  of  a  considerable 
uumber  of  persons,  a  liability  to  garnish- 
ment would  be  highly  injurious  to  the  pub- 
lic interests.  Public  corporations  such  as 
counties  are  created  for  the  care  and  pro- 
motion of  public  interests,  and  should  not, 
from  motives  of  public  policy,  be  subjected 
to  the  liability  of  becoming  involved  in  the 
disputes  of  private  persons,  or  be  made 
the  instrumentalities  for  collecting  private 
debts.  Admitting  that  the  word  "  person," 
used  in  the  garnishment  statute  (Laws  1893, 
chap.  4136),  "  may  extend  to  and  be  applied 
to  a  corporation,"  as  provided  in  §  1,  chap. 
1,  title  1,  div.  1,  of  the  Revised  Statutes, 
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yet,  under  the  authority  of  the  decisions 
cited,  it  cannot  be  held  to  include  public 
quasi  corporations,  such  as  counties.  Our 
conclusion  is  that,  a  county  is  not  liable  to 
the  process  of  garnishment. 

The  next  and  only  other  question  to  be 
determined  is  whether,  by  failing  to  appear 
or  answer  the  garnishment  process  and  per- 
mitting a  default  judgment  against  itself, 
it  waived  the  right  to  contest  in  this  court 
the  judgment  ap|)ealed  from. 

The  defendant  in  error  contends  that  the 
exemption  from  garnishment  proceedings 
claimed  by  the  plaintiff  in  error  cannot  be 
raised  for  the  first  time  in  this  court.  In 
support  of  this  view  the  following  Florida 
cases  are  cited:  Parker  v.  Hendry ,  8  Fla. 
63;  Sammia  v.  L'Engle,  19  Fla.  800;  Peck 
V.  Spencer,  26  Fla.  23,  7  So.  642;  Living- 
eion  V.  Webster,  26  Fla.  325,  8  So.  442; 
Jacksonville  d  A.  R.  Co.  v.  Woodicorth^  20 
Fla.  308,  8  So.  177;  Waddell  v.  Cunning- 
ham, 27  Fla.  477,  8  So.  643;  Logan  v. 
Blade,  28  Fla.  609,  10  So.  25.  In  all  of  these 
cases  the  parties  were  before  the  court  be- 
low, and  in  none  of  them  was  the  question 
attempted  to  be  raised  in  this  court  of  a  ju- 
risdictional nature.  Moreover,  none  of  these 
cases  involved  a  garnishment  proceeding. 

It  is  generally  held  in  this  country  that 
garnishment  is  a  purely  statutory  proceed- 
ing, and  cannot  be  pushed  in  its  operation 
beyond  the  statutory  authority  under  which 
it  is  resorted  to.  Drake,  Attachm.  §  461 
(a)  ;  9  Enc.  PI.  &  Pr.  p.  809.  In  Missis- 
sippi, a  county,  if  its  board  of  supervisors 
object,  cannot  be  garnished,  either  at  law 
or  in  equity.  If  the  county  does  not  object 
to  the  garnishment,  the  debtor  cannot.  It 
is  held  that  the  courts  have  jurisdiction  of 
a  garnishment  against  a  county,  but  must 
sustain  an  objection  made  by  the  board  of 
supervisors,  the  board  being  the  judge 
whether  or  not  the  proceeding  will  restrict 
the  perfoi-mance  of  its  public  functions. 
McBain  v.  Rodger s  (Miss.)  29  So.  91;  Dol- 
lar V.  Allen-West  Commission  Co.  78  Miss. 
274,  28  So.  876 ;  Dollman  v.  Moore,  70  Miss. 
267,  19  L.  R.  A.  222, 12  So.  23.  In  Las  Ana- 
mas  County  V.  Bond,  3  Colo.  411,  the  court 
decided  that  generally,  and  upon  considera- 
tions of  public  policy,  a  municipal  corpora- 
tion is  not  subject  to  garnishment.  The  ex- 
emption may,  however,  be  waived  by  appear- 
ance and  submission  to  liability.  "  Here  the 
judgment  expressly  recites  that  ifo  one  ap- 
peared on  behalf  of  the  board  of  county  com- 
missioners. Whether  process  was  served  on 
the  board  or  not  is  unimportant.  If  it  did 
not  appear  and  waive  the  exemption,  no 
valid  judgment  could  be  given."  In  the  case 
of  Van  Cott  v.  Pratt,  11  Utah,  209,  39  Pac. 
827,  it  was  held  that  Salt  Lake  City,  a  mu- 
nicipality, could  not,  by  ordinance,  waive  the 
exemption  from  liability  to  garnishment 
process.  The  same  doctrine  is  announced  in 
Porter  d  B.  Hardware  Co,  v.  Perdue,  105 
Ala.  293,  16  So.  713.  In  State  ex  rel.  Sum- 
merfield  v.  Tyler,  14  Wash.  495,  37  L.  R.  A. 
207,  45  Pac.  31,  the  court  holds  that  a 
county  is  not  liable  to  garnishment  unless 
made  so  bv  express  statutoiy  provision ;  that 
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a  statute  naming  corporations  among  those- 
subject  to  garnishment  does  not  apply  to  a 
county;  and  that  a  judgment  against  a 
county  as  garnishee  defendant,  when  the 
statutes  do  not  make  a  county  subject  to 
garnishment  process,  is  void  on  collateral  at- 
tack. The  court  says:  *' If  the  process> 
served  upon  the  county  was  one  which  was 
not  authorized  by  the  striute,  no  rights 
could  be  obtained  by  such  uervice.  If  it 
commanded  the  county  to  do  that  which  ^ 
under  the  statute,  it  had  no  right  to  do,  it 
was  without  force." 

The  contention  by  defendant  in  error  that,, 
because  a  county  can  be  sued,  it  is,  there- 
foi'e,  liable  to  garnishment,  is  met  in  sev- 
eral of  the  cases  which  have  been  cited,  and 
especially  in  the  last  one,  and  the  holding^ 
is  adverse  to  the  contention  in  all  of  them 
except  one  or  two.  In  our  view,  by  the 
great  weight  of  authority,  and  upon  princi- 
ples of  public  policy,  a  county  is  not,  in  this 
state,  subject  to  garnishee  process,  and  no 
valid  judgment  can  be  rendered  against  it 
in  such  a  proceeding. 

The  judgment  of  the  Circuit  Court  is  re- 
versed. 

Carter,  J.,  dissenting: 

On  August  22,  1896,  defendant  in  error 
obtained  judgment  in  the  circuit  court  of 
Duval  county  against  S.  S.  Leonard  for 
$504.49,  and  on  September  13,  1897,  after 
complying  with  the  requirements  of  the  gar- 
nishment statutes,  caused  to  be  issued  and 
served  upon  the  county  of  Duval  a  writ  of 
garnishment,  alleging  in  the  affidavit  there- 
for that  $200  remained  due  on  the  judg- 
ment. The  county  failed  to  appear,  in  con- 
sequence of  which  a  default  was  entered,  and 
thereafter  a  scire  facias  was  duly  issued  to 
it,  and  served  as  required  by  the  statute. 
Thereafter,  on  December  6,  1897,  the  county 
having  failed  to  show  cause,  as  required  by 
the  scire  facias,  the  court  rendeied  judg- 
ment against  it  in  the  sum  of  $200.  From 
such  judgment  the  county  sued  out  this  writ 
of  error  on  May  6,  1898.  The  only  error  as- 
signed ie  "that  the  said  county  is  not  sub- 
ject to  be  garnished,  as  was  done  in  said 
cause."  It  is  conceded  in  the  brief  that  the 
judgment  is  valid  and  binding  unless  the 
law  is  that  "a  county  —  quasi  a  municipal 
corporation  —  is  not  liable  to  garnishment." 
This  proposition  is  the  only  one  argued  or 
insisted  upon  for  reversal  of  the  judgment. 

The  writ  of  garnishment  has  from  the  ear- 
liest period  of  the  territorial  history  of  this 
state  been  authorized  by  statutes  enacted 
from  time  to  time  to  subject  indebtedness 
due  defendants  by  other  persons,  and  goods, 
moneys,  chattels,  or  effects  of  such  defend- 
ants in  the  hands  of  such  persons,  to  the 
payment  of  judgments  against  them  upon 
application  of  judgment  creditors.  See  Acts 
1822,  p.  14;  Duval,  Comp.  9  17,  p.  11: 
Thomp.  Dig.  p.  371.  In  1845  the  remedy 
was  extended  to  plaintiffs  in  attachment 
even  before  judgment  obtained  (McClellan'a 
Dig.,  §  12,  p.  550),  and  in  1861  it  was  ex- 
tended to  every  plaintiff  in  every  suit  be- 
fore   as   well    as   after    judgment   obtained 
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(§  14,  p.  651,  Id.).  By  Laws  1887,  chap. 
3738,  the  remedy  was  extended  so  as  to  reach 
money  and  property  of  railroad  companies 
in  the  hands  of  their  officers,  employees,  or 
agents.  By  Acts  1893,  chap.  4136,  the  rem- 
edy was  further  extended  so  as  to  authorize 
garnishments  to  issue  to  officers,  agents, 
and  employees  of  **  any  companies  or  corpo- 
rations "  after  judgment  against  them.  By 
Acts  1001,  chap.  4973,  the  writ  is  author- 
ized to  subject  to  decrees  for  alimony  "  all 
moneys  or  other  things  due  to  any  person 
or  public  officer,  state  or  county,"  whether 
the  money  or  other  thing  is  due  for  the  sal- 
ary, personal  labor,  or  service  of  such  per- 
son or  otherwise.  Act  1846,  chap.  43,  §  1, 
authorized  the  writ  of  garnishment  to  issue 
against  "  any  per^n  or  persons  other  than 
the  defendant "  who  were  indebted  to  or  who 
had  any  of  the  effects  or  property  of  defend- 
ant "  in  his,  her,  or  their  hands  or  posses- 
sion or  control."  This  act  became  the  basis 
of  Rev.  Stat.  §  1666,  which,  both  before  and 
after  it  was  amended  by  Acts  1893,  chap. 
4136,  provides  that  "  every  person  who  shall 
have  brought  a  suit  in  any  court  of  this 
state  against  any  person,  natural  or  corpo- 
rate, shall  have  "the  right  to  a  writ  of  gar- 
nishment under  the  circumstances  and  in  the 
manner  hereinafter  provided  to  subject  any 
indebtedness  due  to  the  defendant  by  a  third 
person  and  any  goods,  chattels,  money,  ef- 
fects, or  credits  of  the  defendant  in  the 
hands,  possession,  or  control  of  a  third  per- 
son." 1  refer  to  these  various  statutes  to 
show  that  the  legislature  has  steadily  ex- 
tended the  remedy  by  garnishment,  and,  as 
they  are  remedial  statutes,  they  ought  to  be 
interpreted  so  as  to  carry  out  the  evident 
purpose  of  the  legislature,  which  was  to  ex- 
tend to  creditors  complete  remedies  for  sub- 
jecting to  their  demands  every  species  of 
the  property  of  their  debtors  liable  for  debt. 
The  only  statutory  exemption  from  garnish- 
ment or  statutory  prohibition  of  its  etnploy- 
ment  is  that  found  in  Rev.  Stat.  §  2008, 
compiled  from  Acts  1875,  chap.  2066,  to 
the  effect  that  no  writ  of  garnishment  shall 
issue  to  attach  or  delay  payment  of  any 
money  or  other  thing  due  to  any  person  who 
is  the  head  of  a  family,  when  the  money  or 
thing  is  due  for  the  personal  labor  or  serv- 
ices of  such  person. 

Counties  are,  and  have  been  from  the 
earliest  period,  recognized  as  political  subdi- 
visions of  the  state.  The  present  Constitu- 
tion recognizes  and  provides  for  such  po- 
litical subdivisions,  and  provides  for  county 
commissioners  and  other  officials  of  the  sev- 
eral counties.  By  Laws  1872,  chap.  1882,  it 
was  provided  that  the  county  commission- 
ers should  "  represent  the  county  in  the 
prosecution  and  defense  of  all  legal  causes." 
Rev.  Stat.  §  678.  It  may  be  conceded  that 
this  statute  did  not  extend  to  counties  the 
writ  of  garnishment  theretofore  provided 
for,  but  in  1881  another  act  was  passed, 
which,  as  subsequently  incorporated  into  the 
Revised  Statutes,  provides  that  "  the  county 
commissioners  of  the  several  counties  shall 
sue  and  be  sued  in  the  name  of  the  county 
of  which  they  are  commissioners."  It  fur- 
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ther  provides  that  a  change  in  the  persons- 
composing  the  board  shall  not  abate  the  suit, 
but  that  it  may  be  proceeded  with  as  if  such 
change  had  not  taken  place.  While  this 
legislation  may  not  constitute  them  corpora- 
tions, strictly  speaking,  it  does  recognize 
them  as  distinct  entities  capable  of  suing 
and  of  being  sued  in  like  Ynanner  as  corpo- 
rations. The  word  "person"  in  the  garnish- 
ment laws  does  not  mean  natural  persons 
only,  but  evidently  embraces  artificial  en- 
tities, who  are  by  law  capable  of  suing  or 
being  sued,  and  of  contracting  indebtedness, 
or  of  holding  property  belonging  to  another. 
And  I  take  it  that  this  was  so  before  the 
rule  of  interpretation  that  the  word  "per- 
son" may  be  construed  to  mean  "corpora- 
tion," which  exists  independently  of  legis- 
lation, was  incorporated  into  §  1  of  the  Re- 
vised Statutes.  Portsmouth  Oaa  Co,  v.  San- 
fold,  97  Va.  124,  46  L.  R.  A.  246,  33  S.  E. 
616.  Now,  garnishment  is  a  suit.  Counties 
are  capable  of  suing  or  being  sued,  and  of 
owing  debts,  and  perhaps  of  holding  posses- 
sion of  the  "  property,  money,  or  effects " 
of  others.  They  are,  therefore,  "persons** 
or  "corporations"  within  the  meaning  of  the 
garnishment  laws,  unless  some  good  reason 
exists  for  excluding  them.  Nearly,  if  not 
all,  of  the  authorities  which  hold  that  coun- 
ties and  municipal  corporations  cannot  be 
garnished,  admit  that  under  legislation  like 
ours  the  language  of  the  statutes  is  broad 
enough  to  cover  them,  but  that  by  reason 
of  public  policy  the  general  language  will 
be  restrained  so  as  not  to  embrace  them. 
If,  therefore,  there  exists  in  this  state  no 
public  policy  forbidding  the  garnishment  of 
a  municipal  corporation  or  county,  the 
courts  arc  not  justified  in  writing  an  ex- 
ception into  the  statute;  and,  if  there  is  a 
public  policj%  the  exception  ought  logically 
to  extend  no  fui-ther  than  that  public  pol- 
icy requires  it  to  be  extended.  Respectable 
courts  have  differed  as  to  the  existence  in 
particular  states  of  a  public  policy  that 
would  require  them  to  exempt  from  the  gen- 
eral language  of  garnishment  statutes  mu- 
nicipal corporations  or  counties.  Those 
which  admit  such  a  public  policy  do  not 
agree  upon  its  extent;  some  holding  that  it 
requires  a  complete  exemption,  others  that 
it  applies  only  to  exempt  cases,  where  the 
writ  will  cause  embarrassment  to  the  mu- 
nicipality or  county  in  the  performance  of 
its  governmental  functions,  or  to  its  officers 
in  such  performance.  It  must  not  be  for- 
gotten that  the  exemption  of  such  munici- 
palities or  counties  from  garnishment  nec- 
essarily exempts  the  funds  or  property  in 
their  hands  from  the  debts  so  long  as  it  re- 
mains due  from  or  in  the  bands  of  such  mu- 
nicipalities. A  party  may,  under  such  a 
rule,  be  the  creditor  of  a  county  for  thou- 
sands of  dollars  by  purchasing  indebtedness 
against  it,  or  becoming  its  creditor  by  in- 
vesting in  its  securities  or  otherwise,  and 
this  indebtedness  is  effectually  shielded  from 
the  grasp  of  his  creditors  by  reason  of  their 
inability  to  sue,  and  even  though  it  largely 
exceeds  the  sum  which  the  Constitution  ex- 
empts from  his  debts,  leaving  the  creditor 
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absolutely  powerless  to  subject  the  excess. 
If  there  is  a  public  policy  in  allowing  this 
injustice,  when  to  require  the  county  to  pay 
the  money  to  the  creditor  under  garnishment 
proceedings  will  not  interfere  in  the  slight- 
est with  its  governmental  functions,  I  am 
unable  to  see  it.  The  counties  of  this  state 
owe  thousands  of  dollars,  evidenced  by  war- 
rants, fines,  and  forfeiture  scrip,  bonds,  and 
other  evidences  of  debt.  Duval,  Hillsbor- 
ough, Dade,  and  other  counties  have  hun- 
dreds of  thousands  of  dollars  in  bonds  issued 
to  secure  money  for  various  purposes;  and 
to  say  that  owners  of  these  bonds  hold  them 
exempt  from  their  debts  is  a  proposition 
shocking  to  our  sense  of  justice:  and  yet 
such  must  be  so  if  the  county  is  exempt 
from  the  process  of  the  courts  which  would 
require  them  to  pay  the  proceeds  over  to  a 
creditor  of  their  creditor.  Judge  Dillon,  in 
his  work  on  Municipal  Corporations,  vol.  1, 
§  101,  says  that  on  principle  a  municipal 
corporation  is  exempt  from  liability  to  gar- 
nishment with  respect  to  its  revenues  and 
the  salaries  of  its  officers,  but  that,  where  it 
owes  an  ordinary  debt  to  a  third  person,  the 
mere  inconvenience  of  having  to  answer  as 
garnishee  furnishes  no  sufficient  reason  for 
withdrawing  it  from  the  reach  of  the  reme- 
dies which  the  law  gives  to  creditors  of  nat- 
ural persons  and  of  private  corporations. 
His  view  is  concurred  in  by  the  supreme 
courts  of  Texas  and  New  Jersey,  and  is 
quoted  with  approval  in  Virginia  in  opinions 
tiiat  are  forcible  and  convincing.  Laredo  v. 
KallCy  Co  Tex.  359;  State,  Jersey  City,  Pros- 
ecutor, V.  J{orto7i,  38  N.  J.  L.  89;  Porta- 
mo.ith  (Jaa  Co.  v.  Hanford,  97  Va.  124,  45 
L.  Jl.  A.  246,  33  S.  E.  516.  See  also  the 
opinion  of  Mr.  Waples  in  his  work  on  At- 
tai^hment  &  Garnishment,  2d  ed.,  §  430,  and 
of  Mr.  Wade  in  his  work  on  Attachment, 
vol.  2,  §  345.  The  public  policy  theory  has 
also  been  repudiated,  either  wholly  or  partly, 
in  Iowa,  New  Hampshire,  Montana,  Ken- 
tucky, Connecticut,  Ohio,  and  Rhode  Island. 
Wales  V.  Muscatine,  4  Iowa,  302;  Whidden 
V.  Drake,  5  N.  H.  13;  Waterhury  v.  Deer 
Lodge  County,  10  Mont.  515,  26  Pac.  1002; 
Rodman  v.  Musselman,  12  Bush.  354,  23  Am. 
Rep.  724;  Bray  v.  WelUngford,  20  Conft. 
416;  Newark  v!  Funk,  15  Ohio  St.  462;  Wil- 
son  V.  Lewis,  10  R.  I.  285.  See  also  Adams 
v.  Tyler,  121  Mass.  380.  The  first  four  cases 
cited  discuss  the  question  of  public  policy 
very  fully.  The  most  of  the  authorities  sup- 
posed to  sustain  the  opposite  doctrine  are 
referred  to  in  the  majority  opinion.  In 
many,  if  not  most,  of  those  cases  the  effort 
was  to  subject  to  the  process  of  garnish- 
ment wages  or  salaries  due  to  the  officers  of 
the  municipality;  and,  while  the  arguments 
of  the  courts  in  deciding  them  are  very 
broad,  the  facts  of  the  cases  bring  them 
within  Judge  Dillon's  rule,  and  in  others 
the  facts  showed  that  to  permit  the  gar- 
nishment would  embarrass  the  municipality 
in  its  governmental  functions,  and  therefore 
fall  strictly  within  the  rule  that  private  in- 
terests must  not  be  permitted  to  interfere 
with  those  of  the  public.  The  reasons  stated 
for  these  decisions  are  not  uniformly  the 
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same,  and  in  some  of  the  states  where  it  is 
held  that  municipalities  cannot  be  garnished 
it  is  held  that  this  exemption  is  a  pri\ilege 
which  can  be  waived.  This  cannot  logically 
be  true  if  it  be  conceded  that  the  garnish- 
ment statutes  do  not  include  municipal  cor- 
porations, as  is  held  in  some  cases.  We 
ought  to  be  sure  that  there  is  a  public  pol- 
icy in  Florida  that  forbids  garnishment  pro- 
ceedings against  municipalities  under  any 
and  all  circumstances  before  we  deny  to 
creditors  the  remedies  afforded  by  our  stat- 
utes to  subject  to  their  demands  the  prop- 
erty of  or  debts  due  to  their  debtors.  It  is 
one  of  the  prime  purposes  of  government  to 
furnish  remedies  whereby  to  compel  every 
member  of  society  to  render  unto  every  other 
member  that  which  is  due;  and,  unless  in 
so  doing  the  public  interests  will  be  injuri- 
ously affected,  this  public  policy  is  para- 
mount to  considerations  of  mere  conveni- 
ence. Where,  as  in  many  states,  municipal- 
ities are  limited,  as  to  debts  they  may  con- 
tract, to  those  matters  wherein  a  garnish- 
ment of  such  debt  would  interfere  with 
their  governmental  functions,  or  where  the 
power  given  to  sue  them  is  limited,  there  is 
much  reason  for  holding  that  garnishment 
should  not  lie  against  them;  but  where,  as 
in  this  state,  the  power  to  sue  them  is  gen- 
eral, and  the  powers  to  create  debts  are 
broad  enough  to  embrace  debts,  the  garnish- 
ment of  which  will  not  interfere  with  their 
governmental  functions,  I  can  see  no  reason 
why  their  liability  to  garnishment  shall  be 
altogether  denied  by  the  courts.  It  is  more 
just  to  hold  them  liable  in  all  ca-ses  where 
public  policy  does  not  demand  that  they  be 
exempt.  If  their  creditors  should  assign 
their  demands  against  them  to  other  per- 
sons, the  municipality  will  be  compelled  to 
pay  same  to  the  assignee.  The  garnishing 
creditor  stands  in  the  place  of  an  assignee, 
the  only  difference  being  that  the  assign- 
ment in  his  ciuse  is  one  forced  by  the  law, 
instead  of  being  a  voluntary  assignment  by 
the  debtor. 

The  rule  I  contend  for  is  this:  That  the 
statutes  of  this  state  authorize  counties  and 
municipal  corporations  to  be  sued  in  gar- 
nishment, but  that  this  general  authority  to 
sue  does  not  repeal  the  rule  of  public  pol- 
icy which  forbids  it  in  case  such  garnish- 
ment will  embarrass  them  in  their  govern- 
mental functions.  This  principle  is  ex- 
pressly ruled  in  Lewis  v.  Denver,  9  Colo. 
App.  328,  48  Pac.  317,  and  Troy  Laundry 
(€  Machinery  Co.  v.  Denver,  11  Colo.  App. 
308,  53  Pac.  256,  wherein  it  was  held  that, 
although  the  statute  expressly  authorized 
municipal  corix)ration8  to  be  garnished,  yet 
that  this  statute  would  not  be  held  to  au- 
thorize garnishment  of  the  salary  of  a  mu- 
nicipal officer,  because  public  policy  forbade 
it.  I  think  it  finds  support,  also,  in  the 
decisions  of  this  court  in  Post  v.  Love,  19 
Fla.  634,  and  Crescent  Ins.  Co.  v.  Bear,  23 
Fla.  .50,  1  So.  318.  In  those  cases  it  was 
held  that  garnishment  docs  not  lie  against 
an  executor  during  the  progress  of  the  ad- 
ministration of  an  estate  to  reach  a  legacy 
bequeathed  to  a  debtor,  and  that  a  debt  due 
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A  partnership  cannot  be  garnished  by  a  cred- 
itor of  one  of  the  parties,  although  the  stat- 
ute authorizes  the  writ  to  issue  against 
^*any  person  or  persons,"  which  clearly  em- 
braces executors  and  persons  indebted  to 
partnerships.  Although  our  statute,  by  the 
use  of  the  term  "third  person,"  would  em- 
brace persons  who  act  as  receivers,  clerks  of 
the  court,  sheriifs,  or  other  officers  holding 
money  in  a  fiduciary  capacity,  yet  many 
courts  hold,  and  probably  this  court  would 
hold,  that  no  recovery  could  be  had  in  gar- 
nishment against  them,  not  because  such 
receiver,  clerk,  or  sheriff  is  not  a  "person," 
but  because  public  policy  forbids  it.  They 
are  not  exempt  from  suit  because  not  em- 
braced in  the  garnishment  statutes,  but  no 
recovery  can  be  had  against  them  on  grounds 
•of  public  policy  if  the  facts  are  made  to 
appear. 

In  the  present  case  the  county  made  no 
<defense.     It  does  not  affirmatively  appear 


upon  the  face  of  the  record  that  the  debt 
Rought  to  be  garnished  was  one  which  was 
exempt  from  garnishment  upon  grounds  of 
public  policy,  and  the  default  admits  that  it 
was  not.  1  think,  therefore,  that  the  judg- 
ment ought  to  be  affirmed.  I  regard  the 
principle  decided  in  this  case  as  an  impor- 
tant one,  and  sufficiently  broad  to  exempt 
cities  and  towns  from  garnishment,  and  to 
declare  absolutely  void  any  judgment 
against  municipal  corporations  in  garnish- 
ment proceedings,  because  the  courts  have 
no  jurisdiction  to  render  them.  Because  of 
its  importance,  and  the  great  hardship  upon 
creditors  of  withdrawing  from  the  grasp  of 
process  in  their  favor  all  debts  due  by  cities, 
towns,  and  counties,  of  whatever  nature,  I 
have  thought  best  to  express  my  views  at 
length. 

In  my  opinion,  the  judgment  ought  to  be 
affirmed. 
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*Tl&e    mother   of   an   illeicitlmate   child 

has  no  right  of  action,  under  CItII  Code,  i 
3828,  for  bis  homicide. 

(February  10,  1903.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  child.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arnold  A  Arnold,  for  plaintiff 
in  error: 

The  mother  is  recognized  as  the  only  par- 
ent, and  exercises  all  parental  power. 

Ga.  Code,  §  2509. 

Kven  if  a  woman  has  both  legitimate 
and  illegitimate  children,  bastards  inherit 
^jually  the  estate  of  their  mother:  and.  if 
the  bastard  dies  without  issue  or  widow,  his 
mother  and  brothers  and  sisters  inherit  his 
estate. 

Ga.  Code,  §  2510. 

The  bastard  is  made  the  mother's  son  in 
<»very  legal  sense.  The  child,  as  relates  to 
his  mother,  is,  under  our  statutes,  a  legiti- 
mate child,  as  to  everything  in  which  the 
common  law  made  him  illegitimate. 

Marshall  v.  TVa6a«;i  R.  Co.  120  Mo.  275, 

^Headnote  by  Fish,  J. 


Note. — As  to  rlgrht  of  action  for  death  of 
Illegitimate  child,  see  also,  in  this  «erles.  Mc- 
PonaJd  V.  Pittsburgh.  C.  C.  &  St.  L.  R.  Co. 
(Ind.)  32  L.  R.  A.  309,  and  Alabama  &  V.  R. 
Co.  v.  Williams  (Miss.)  51  L.  R.  A.  836. 
m  L.  R.  A. 


25  S.  VV.  179;   Muhl  v.  Michigan  Southern 
R.  Co.  10  Ohio  St.  272. 

Messrs.  Joseph  B.  Cummins,  Bryan 
GnmminK,   and   Sanders   MeDaniel   for 

defendant  in  error. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

This  record  presents  but  a  single  question 
for  our  determination,  and  that  is,  Has  the 
mother  of  an  illegitimate  child  a  right  of 
action,  under  Civil  Code,  §  3828.  for  his 
w^rongful  or  negligent  homicide?  That  sec- 
tion reads  as  follows:  "A  widow,  or,  if  no 
widow,  a  child  or  children,  may  recover  for 
the  homicide  of  the  husband  or  parent,  and 
if  suit  be  brought  by  the  widow  or  children, 
and  the  former  or  one  of  the  latter  dies 
pending  the  action,  the  same  shall  survive 
in  the  first  case  to  the  children,  and  in  the 
latter  to  the  surviWng  child  or  children. 
The  huslvand  may  recover  for  the  homicide 
of  his  wife,  and  \f  she  leaves  child  or  chil- 
dren surviving,  said  husband  and  children 
shall  sue  jointly,  and  not  separately,  with 
the  right  to  recover  the  full  value  of  the 
life  of  the  deceased,  as  shown  by  the  evi- 
dence, and  with  the  right  of  survivorship  as 
to  said  suit  if  either  die  pending  the  action. 
A  mother,  or,  if  no  mother,  a  father,  may  re- 
cover for  the  homicide  of  a  child  minor  or 
sui  juri.^,  upon  whom  she  or  he  is  dependent, 
or  who  contributes  to  his  or  her  support, 
unless  said  child  leave  a  wife,  husband,  or 
child.  Said  mother  or  father  shall  be  en- 
titled to  recover  the  full  value  of  the  life 
of  said  child."  In  seeking  for  the  true  mean- 
ing of  this  section  as  to  the  question  under 
consideration,  we  must  be  guided  by  two 
firmly  established  and  familiar  rules  of  con- 
struction :  ( 1 )  ITiat  statutes  in  derogation 
of  the  common  law  are  to  be  strictly  con- 
strued, and   (2)  that  prima  facie  the  word 
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"  child  "  or  "  children,"  when  used  in  a  stat- 
ute, will,  or  deed,  means  legitimate  child  or 
children, —  in  other  words,  bastards  are  not 
within  the  term  "  child "  or  "  children." 
This  court  on  several  occasions,  in  constru- 
ing this  very  section,  has  applied  to  it  the 
first  of  these  rules.  In  Smith  v.  Hatchery 
102  Ga.  158,  29  S.  E.  162,  it  was  held:  "  It 
is  essential  to  the  maintenance  of  an  action 
by  a  parent  for  the  homicide  of  his  child 
that  the  former  should,  at  the  time  of  the 
homicide,  be  to  a  material  extent  dependent 
upon  the  latter  for  a  support,  and  that  the 
child  should  then  be  actually  contributing 
thereto."  In  the  opinion  Lumpkin,  P.  J., 
said :  "  The  statute  giving  a  right  of  ac- 
tion to  a  parent  for  the  homicide  of  a  child, 
and  conferring  upon  the  former  the  right  to 
recover  the  full  value  of  the  child's  life,  is, 
to  say  the  least,  a  harsh  one,  and  must  be 
strictly  construed."  Substantially  the  same 
language  is  used  by  the  learned  justice  in 
Georgia  R.  rf  Bkg.  Go,  v.  Spinka,  111  6a. 
573,  36  S.  E.  855.  In  Marshall  v.  Macon 
Sash,  Door,  d  Lumber  Go.  103  Ga.  725,  41 
L.  R.  A.  211,  30  S.  E.  571,  it  was  held:  "A 
child  has  no  right  of  action  for  the  homicide 
of  its  stepfather."  In  that  case  it  was  al- 
leged that  the  plaintiffs  were  the  only  heirs 
of  their  stepfather,  he  having  left  no  widow 
and  no  other  children;  that  he  married  the 
mother  of  the  plaintiffs  eight  years  prior  to 
his  death,  and  from  the  time  of  such  mar- 
riage to  the  date  of  his  death  he  maintained 
and  supported  the  plaintiffs  as  his  children, 
rearing  them  in  his  own  home,  feeding, 
clothing,  and  schooling  them,  and  exercising 
over  them  complete  parental  control,  by  con- 
sent of  their  mother  and  themselves;  and 
that  such  relation  continued  up  to  the  date 
of  his  death,  up  to  which  time  he  not  only 
contributed  to  their  support,  but  they  were 
entirely  dependent  upon  him  for  a  livelihood. 
The  action  wa^  dismissed  on  general  de- 
murrer. Mr.  Justice  Lewis  said:  "The 
right  of  action  provided  for  in  the  above 
Code  section  [3828]  did  not  exist  at  common 
law.  This  statute  is  therefore  in  derogation 
of  the  common  law;  and,  applying  to  it  the 
universal  rule  of  strict  construction,  we  can- 
not see  how  there  is  any  escape  from  the 
conclusion  that  the  legislature  never  con- 
templated giving  a  child  any  right  of  action 
for  the  homecide  of  a  step-parent."  Instances 
of  the  application  by  this  court  of  the  sec- 
ond of  these  rules  of  construction  are: 
Hicks  V.  Smith,  94  Ga.  809,  22  S.  E.  153; 
Floyd  V.  Floyd,  97  Ga,  124,  24  S.  E.  451 ; 
and  Johnstone  v.  Taliaferro,  107  Ga.  6,  46 
L.  R.  A.  95,  32  S.  E.  931.  In  the  first  of 
these  cases  it  was  held :  "  Where,  by  the 
provisions  of  a  will  made  by  the  great-grand- 
father of  a  bastard  on  the  paternal  line,  an 
estate  is  vested  in  the  father  of  a  bastard 
for  life  with  remainder  over  to  his  children, 
and,  he  failing  issue,  remainder  over  in  fee 
to  other  great-grandchildren  of  the  testator, 
upon  the  death  of  the  father  of  such  bastard 
without  issue  other  than  such  legitimated 
bastard,  while  the  latter,  by  force  of  the 
statute,  may  take  by  descent  from  his  father, 
he  cannot  take  by  purchase  under  the  will 
bO  L.  R.  A. 


of  his  great-grandfather,  which  devises  the- 
estate  to  his  great-grandchildren  generally, 
there  being;  in  the  will  no  language  ex- 
pressly indicating  a  purpose  to  include  with- 
in the  scheme  of  his  benevolence  any  bastard 
descendants."  Mr.  Justice  Atkinson  in  that 
case  said :  "  The  word  *  children,'  as  a  gen- 
eral rule,  means  legitimate  children,  and  will 
not  be  extended  by  implication  so  as  to  em- 
brace children  other  than  legitimate,  unless 
such  construction  be  necessary  to  carry  into 
effect  the  manifest  purpose  of  the  testator." 
In  the  second  case  it  was  held :  '*  The  term 
'child,'  as  employed  in  §  2664  of  the  Code, 
does  not  include  a  bastard  so  as  to  entitle 
him  to  the  benefits  of  its  provisions,  and  the 
conclusive  presumption  of  a  gift  resulting 
from  continuous  possession,  under  the  cir- 
cumstances therein  set  forth,  arises  only 
in  favor  of  legitimate  children."  In  the- 
opinion  Chief  Justice  Simmons  said:  "It 
is  well  settled  that  at  conunon  law  the 
words  'child'  and  'children'  mean  only 
legitimate  child  and  children."  In  the  third 
case  it  was  held :  *'  The  words  *  child  '  and 
*  children,'  appearing  in  a  deed  conveying  to- 
an  unmarried  female  certain  property  dur- 
ing her  life,  and  at  her  death  to  such  child 
or  children  as  she  may  leave  living  at  the 
time  of  her  death,  will  not  include  an  ille- 
gitimate child  of  such  female  born  several 
years  after  the  making  of  the  deed,  unless 
it  plainly  appears  from  the  language  of  the 
instrument  that  it  was  the  intention  of  the 
grantor  that  an  illegitimate  child  was  to- 
take  thereunder.  The  word  *  issue,'  used  in 
a  subsequent  part  of  the  deed  under  consid- 
eration in  the  present  case,  is  to  be  given 
the  same  meaning  as  the  words  'child'  or 
'children.'"  Mr.  Justice  Cobb,  in  deliver- 
ing the  opinion,  said:  "The  words  'chil- 
dren '  and  '  issue '  in  deeds,  wills,  and  other 
conveyances  must  be  held  to  mean  legitimate 
children  or  issue,  unless  the  context  is  such 
as  to  require  a  different  meaning,  or  the  cir- 
cumstances surrounding  the  execution  of  the 
paper  arc  such  as  to  make  the  words  import 
other  than  legitimates."  Page  20,  107  Ga., 
page  102,  45  L.  R.  A.,  and  page  937,  32  S.  E. 
The  exact  question  we  have  in  hand  has 
been  decided  by  courts  in  other  jurisdictions,, 
and  upon  the  application  of  the  two  rules  of 
construction  under  discussion.  In  Dicktri' 
son  v.  Noi'th  Eastern  R,  Go,  2  Hurlst.  &  C. 
735,  it  was  held  that  the  word  "child,"  in  § 
2  of  9  &  10  Vict.  chap.  93  (Lord  Campbell's 
act,  which  is  the  prototype  of  our  statute ),^ 
means  a  legitimate  child,  and  that  an  action 
could  not  be  maintained  on  behalf  of  a  bas- 
tard child  against  a  railway  company  for 
the  homicide  of  its  mother.  Counsel  for  the 
plaintiff  in  that  case  contended  that  the  case 
was  within  the  spirit  of  the  act,  for  beyond 
question  the  child  was  dependent  solely  on 
the  mother,  and  that  the  act  must  mean 
any  child  who  was  deriving  pecuniary  ad- 
vantage, and  is  deprived  thereof  by  the 
death.  Pollock,  C.  B.,  said:  We  have  no 
doubt  that  in  the  act  of  Parliament,  as  in 
all  others,  the  word  "child"  means  "legiti- 
mate" child  only.  In  Gibson  v.  Midland  R, 
Co.  2  Ont.  Rep.  658,  it  was  held,  under  a 
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statute  of  Ontario  similar  to  Lord  Camp- 
bell's act,  the  mother  of  an  illegitimate  child 
•could  not  recover  damages  for  its  death.  To 
the  same  effect  is  Clarke  v.  Carfin  Coal  Co, 
[1891]  A.  C.  412.  In  Harkins  v.  Pkilor 
-delphia  d  R.  B,  Co.  15  Phila,  280,  it  was 
held :  "  The  mother  of  an  illegitimate  child 
is  not  within  the  words  or  meaning  of  the 
act  of  April  26,  1855,  which  enacts  that  the 
persons  entitled  to  recover  damages  for  any 
injury  causing  death  shall  be  the  '  husband, 
widow,  children,  or  parents  of  the  deceased 
and  no  other  relative.'"  In  his  opinion, 
Thayer,  P.  J.,  after  citing  Dickinson  v.  North 
Eastern  R,  Co,  2  Hurlst.  &  C.  735,  said: 
"  The  line  of  argument  adopted  by  the  plain- 
tiir*8  counsel  in  that  case  was  much  the 
same  as  that  pursued  by  the  plaintifl's  coun- 
sel in  the  present  case,  viz.,  that  the  legis- 
lature intended  the  right  of  action  to  be  co- 
•extensive  with  the  moral  right  to  support; 
that,  for  many  purposes,  the  law  recognizes 
the  relationship  of  a  bastard  child  to  his 
parent ;  and  that,  therefore,  the  question  of 
legitimacy  or  illegitimacy  is  ipimaterial. 
But  we  aVe  not  convinced  by  this  reasoning. 
It  is  true  that  some  rights  have  been  ac- 
"Corded  by  statute  to  illegitimate  children 
and  their  mothers  which  did  not  exist  at 
•common  law.  The  act  of  26th  of  April, 
1855,  §  3  (Purdon,  Dig.  p.  810),  enacts  that 
illegitimate  children  shall  take  the  name  of 
the  mother,  and  that  they  and  the  mother 
respectively  shall  have  capacity  to  take  or 
inherit  from  each  other  personal  estate  as 
next  of  kin  and  real  estate  as  heirs,  but  this 
act  conferred  only  limited  powers  upon  per- 
sons of  this  description.  It  did  not  legiti- 
mate illegitimate  children,  and  it  was  so 
ruled  by  the  supreme  court  of  this  state," 
•citing  cases.  In  conclusion,  the  learned  jus- 
tice said :  "  In  addition,  it  may  be  observed 
that,  by  the  act  of  26th  of  April,  1855,  the 
right  of  action  is  given,  not  to  the  mother 
jUone,  but  to  the  '  parents '  of  the  deceased. 
If  the  etfect  of  the  act  of  26th  of  April, 
1855,  were  to  legitimate  bastards  for  all 
purposes,  and  to  give  to  them  and  their 
natural  parents  the  standing  in  all  respects 
which  the  law  accords  to  lawful  children  and 
lawful  parents,  then  the  natural  father 
would,  equally  with  the  natural  mother,  be 
within  the  enabling  words  of  the  act.  We 
do  not  think  this  to  have  been  the  purpose 
of  tne  law,  but  are  of  the  opinion  that  the 
legislature,  in  enacting  the  act  of  26th  of 
April,  1855,  and  when  using  the  words, 
^husband,  widow,  children,  parents  of  the 
deceased,  and  no  other  relative,'  had  in  view 
the  family  relation  as  constituted  and  rec- 
•ognized  by  law,  and  that  it  was  not  intended 
to  extend'  the  benefits  of  the  act  to  persons 
not  falling  within  the  legal  definition  of  the 
enumerated  relationships."  In  Alabama  d 
V.  R,  Co,  V.  WilliamSy  78  Miss.  209,  51  L. 
R.  A.  836,  28  So.  853,  it  was  held:  "A 
mother  cannot  maintain  an  action  for  dam- 
ages caused  by  the  wrongful  killing  of  her 
bastard  son,"  citing  Illinois  C.  R,  Co.  v. 
Johnson,  77  Miss.  727,  51  L.  R.  A.  837,  28 
So.  763,  where  it  was  held  that  an  illegiti- 
mate half-sister  cannot  maintain  an  action 
60  L.  R.  A. 


under  a  statute  of  Mississippi  entitling  a 
sister  or  brother  to  sue  for  the  homicide  of 
a  sister  or  brother. 

In  further  support  of  the  proposition  that 
the  right  of  action  for  a  negligent  or  wrong- 
ful homicide  is  purely  a  statutory  one  and 
in  derogation  of  common  law,  and  that, 
therefore,  the  statute  giving  the  right  must 
be  strictly  construed  and  the  case  brought 
clearly  within  its  provisions  to  enable  the 
plaintifT  to  recover,  we  select  from  a  num- 
ber of  cases  the  following:  Oood  v.  Toions, 
56  Vt.  410,  48  Am.  Rep.  799,  wherein  it  was 
held :  **  Under  the  civil  damage  act,  giving 
an  action  to  one  '  dependent '  on  the  de- 
ceased, a  plaintiff  claiming  to  be  his  widow 
must  show  a  lawful  marriage,  and  one  claim- 
ing to  be  his  child  must  show  his  legiti- 
macy." Rowell,  J.,  said:  "It  is  true,  as 
contended,  that  the  language  of  the  statute 
is  broad — *in  any  manner  dependent;'  but, 
after  all,  we  think  it  should  be  construed 
to  mean  a  legal  dependency  only,  the  same 
as  though  it  read,  *  in  any  manner  legally 
dependent.' "  Dickinson  v.  North  Eastern  R. 
Co.  2  Hurlst.  &  C.  735,  aws  approvingly  cited, 
Thomhurg  v.  American  Strawboard  Co.  141 
Ind.  443,  40  N.  E.  1062,  wherein  it  was  held 
that  a  statute  giving  a  father  a  right  of 
action  for  the  homicide  of  his  child  confers 
no  right  upon  one  who  marries  the  mother 
of  a  bastard  child,  and  receives  the  child 
into  his  home  as  a  member  of  his  family,  to 
sue  for  the  death  of  the  child.  McDonald 
V.  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  144  Ind. 
459,  32  L.  R.  A.  309,  43  N.  E.  447,  in  which 
it  was  held  a  bastard  is  not  a  child  within 
the  meaning  of  the  statute  of  Indiana  pro- 
viding that  a  father  may  maintain  an  ac- 
tion for  the  death  of  a  child.  It  appeared 
in  that  case  that  the  plaintifT,  when  the 
child  for  whose  death  the  action  was  brought 
was  six  months  old,  received  him  from  his 
mother  and  relieved  her  of  his  care  and  cus- 
tody, and  acknowledged,  him  as  his  own  son, 
and  aftenvards  discharged  every  duty  as  a 
parent  towards  him,  and  received  from  him 
all  the  services,  obedience,  and  respect  due 
from  a  legitimate  son,  and  that  his  mother 
abandoned  him  and  was  dead,  and  that  the 
deceased  had  no  guardian  or  next  of  kin. 
The  plaintiff's  action  was  dismissed  on  de- 
murrer. Citizens*  Street  R.  Co.  v.  Cooper, 
22  Ind.  App.  459,  53  N.  E.  1092,  in  which 
it  was  held:  **  The  right  of  a  father  or 
mother  to  recover  damages  for  the  wrong- 
ful killing  of  a  child  is  statutory,  and  such 
an  action  cannot  be  maintained  by  a  woman, 
where  she  is  not  the  mother  and  has  not 
legally  adopted  the  child,  although  it  was 
given  to  her  in  infancy,  and  she  had  ever 
since  maintained  and  treated  it  as  her  own." 
Western  U.  Telcg.  Co.  v.  McQill,  21  L.  R.  A. 
818,  6  C.  C.  A.  521,  12  U.  S.  App.  651,  57 
Fed.  699,  where  it  was  held  under  a  statute 
of  Kansas,  giving  a  right  of  action  for  death 
by  wrongful  act,  and  pro^dding  that  the 
damages  must  inure  to  the  exclusive  benefit 
of  the  widow  and  children,  if  any,  or  next 
of  kin,  that  a  widower  could  not  recover  for 
the  wrongful  death  of  his  wife,  who  left 
children  living,  because  he  was  not  one  of 
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the  beneficiaries  of  the  statute,  although  un- 
der the  Kansas  statute  of  descent  and  dis- 
tribution of  estates  a  husband  who  survives 
his  wife  is  entitled  to  a  share  of  her  per- 
sonal estate.  In  the  opinion,  Sanborn,  J., 
referring  to  the  statutes  giving  a  right  of 
action  for  the  negligent  killing  of  another, 
said:  **  L'nder  these  statutes  the  following 
I'ules  have  been  established  without  dissent 
among  the  authorities:  The  action  under 
them  is  entirely  the  creature  of  the  statute. 
If  the  right  to  maintain  it  and  to  recover 
the  damages  allowed  in  it  in  any  case  is  not 
expressly  given  by  these  statutes,  the  judg- 
ment rendered  cannot  stand.  Where  such  a 
statute  giving  a  new  right  of  action  for  dam- 
ages specifies  the  person  or  class  of  persons 
for  whose  exclusive  benefit  the  damages  are 
to  be  recovered,  no  damages  to  any  other 
person  or  class  of  persons  can  be  allowed 
in  the  action  based  on  the  statute."  In  1 
Shearman  &  Red  field  on  the  Law  of  Negli- 
gence, §  136,  it  is  said:  "  Whereas,  in  Eng- 
land, Maine,  New  Hampshire,  Massachu- 
setts, Maryland,  Pennsylvania,  Louisiana, 
Georgia,  Alabama,  Missouri,  and  Kansas, 
and  other  states,  the  statute  [giving  a  right 
of  action  for  homicide]  specifies  the  *  child ' 
of  the  deceased,  an  illegitimate  child  is  not 
within  the  description." 

There  are,  however,  authorities  of  a  dif- 
ferent tenor.  In  Muhl  v.  Michigan  South- 
ern R.  Co.  10  Ohio  St.  272,  the  headnote  is: 
"  In  an  action  by  tne  administrator  of  a 
woman  killed  by  the  carelessness  of  the  serv- 
ants of  a  railroad  company  in  running  its 
locomotive,  the  petition  alleging  and  the 
proof  showing  the  deceased  to  have  left  a 
son  as  her  sole  surviving  heir,  held  ( 1 )  That 
it  is  error  to  order  a  nonsuit  on  the  ground 
that  such  child  is  illegitimate;  (2)  that 
the  fact  of  such  child's  legitimacy  or  ille- 
gitimacy can  in  no  respect  affect  the  right 
of  action  in  his  behalf."  It  appears  that 
the  suit  was  based  upon  a  statute  of  Ohio, 
which  provided  that  the  action  for  a  homi- 
cide should  be  brought  by  the  personal  rep- 
resentative of  the  deceased,  and  that  the  re- 
covery should  be  distributed  to  the  "  widow 
and  next  of  kin,  in  the  proportions  provided 
by  law  in  relation  to  the  distribution  of  per- 
sonal estates  left  by  persons  dying  intes- 
tate." Act  March  25,  1851.  The  deceased 
left  a  lawful  sister  and  an  illegitimate  son. 
The  trial  court  granted  a  nonsuit  because 
the  child  alleged  in  the  petition  to  be  next 
of  kin  was  a  bastard.  This  ruling  was  re- 
versed by  the  supreme  court,  upon  the 
ground  that  the  action  was  property  brought 
in  the  name  of  the  personal  representative 
of  the  deceased,  and  that  the  question 
whether  the  child  or  sister  should  be  re- 
garded as  the  next  of  kin  did  not  in  any  way 
affect  the  cause  of  action,  for  the  reason  that 
the  right  to  sue  existed  in  favor  of  the  ad- 
ministrator in  either  case.  It  is  true  the 
court  added:  "  But  it  is  quite  evident  that 
the  nearness  or  remoteness  of  kin  on  the 
part  of  the  son  of  the  deceased  mother, 
neither  in  fact,  nor  by  any  canon  of  descent 
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under  the  statute,  depended  at  all  upon  the 
circumstance  of  his  being  born  within  or 
without  lawful  wedlock."  In  view  of  the 
ruling  made,  this  remark  seems  merely 
ohitcr.  In  Security  Title  d  T.  Co.  v.  West 
Chicago  Street  R.  Co.  91  111.  App.  332,  it 
wa^  held :  "  ( 1 )  It  was  the  intention  of  the 
legislature,  by  §  2  of  the  act  of  1872  ( Lawa 
1872,  p.  353),  ...  to  remove  the  com- 
mon-law disability  of  illegitiniate  children. 
(2)  .  .  .  Under  the  statute  requiring  com- 
pensation for  causing  death  by  wrongful  act» 
neglect,  or  default,  an  action  can  be  main- 
taine<l  for  the  benefit  of  the  mother  of  an 
illegitimate  child,  as  the  next  of  kin  of  such 
child."  The  Illinois  statute  seems  to  be  the 
same  as  the  Ohio  statute  just  referred  to, 
and  provides  that  the  recovery  "  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next 
of  kin,"  etc.  Ilurd's  Rev.  Stat.  1893,  p.  813, 
chap.  70,  §  2.  As  the  mother  of  an  illegiti- 
mate child  could  inherit  from  it  under  the 
law  of  Illinois,  the  court  held  that  she  was 
included  within  the  term  "  next  of  kin  "  of 
such  child.  In  Marshall  v.  Wabash  R.  Co. 
120  Mo.  275,  25  S.  W.  179,  it  was  held: 
"  Under  the  provisions  of  Rev.  Stat.  1889, 
§  4425,  giving  the  father  and  mother  the 
right  to  join  in  an  action  for  damages  for 
the  wrongful  death  of  their  unmarried  minor 
child,  and,  in  case  of  the  death  of  either 
parent,  that  such  suit  may  be  brought  by 
the  survivor,  the  mother  of  a  deceased  ille- 
gitimate minor  child  may,  in  such  case,  sue 
alone,  and  the  reputed  father  need  not,  and 
should  not,  be  made  a  party."  In  delivering 
the  opinion,  Black,  P.  J.,  said :  "  The  harsh 
rules  of  the  common  law  have  been  modified 
by  express  statute  in  this  state,  so  that  the 
mother  is  declared  the  natural  guardian  of 
her  illegitimate  child.  Rev.  Stat.  1889,  § 
5279.  And  §  4473  declares:  'Bastards 
shall  be  capable  of  inheriting  and  transmit- 
ting inheritance  on  the  part  of  their  mother, 
and  such  mother  may  inherit  from  her  bas- 
tard child  or  children  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  her.' " 
It  may  be  stated  that  the  plaintiff  in  this 
case  finally  brought  his  action  against  the 
same  defendant  in  the  circuit  court,  S.  D. 
Ohio,  W.  D.,  and,  while  the  case  was  dis- 
missed upon  the  ground  that  the  statute 
upon  which  it  was  based  was  penal,  and  for 
that  reason  could  be  enforced  only  within 
the  sovereignty  of  its  creation,  yet  Sage,  J., 
said,  as  the  matter  had  been  fully  argued 
before  him,  he  would  express  his  opinion  as 
to  whether  the  plaintiff  had  any  standing  in 
court.  His  opinion  was  that  the  statute  ex- 
tended only  to  the  cases  of  natural  bom 
legitimate  children,  and  no  action  could  be 
maintained  by  a  mother  for  the  death  of 
her  bastard  child.  Marshall  v.  Wabash  R. 
Co.  40  Fed.  269. 

In  this  state,  the  mother  of  a  bastard 
child  is  entitled  to  its  possession,  unless  it 
is  legitimated  by  the  father,  and,  being  the 
only  recognized  parent,  may  exercise  all  the 
paternal  power.  Civil  Code,  §  2509.  "  Bas- 
tards have  no  inheritable  blood,  except  that 
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given  to  them  by  express  law.  They  may  in- 
herit from  their  mother,  and  from  each 
other,  children  of  the  same  mother,  in  the 
same  manner,  as  if  legitimate.  If  a  mother 
have  both  legitimate  and  illegitimate  chil- 
dren, they  shall  inherit  alike  the  estate  of 
the  mother.  If  a  bastard  dies  leaving  no  is- 
sue or  widow,  his  mother,  brothers,  and  sis- 
ters shall  inherit  his  estate  equally.  In  dis- 
tributions under  this  law  the  children  of  a 
deceased  bastard  shall  represent  the  deceased 
parent."  Id.  §  2510.  While  it  is  evidently 
true  that  the  status  of  bastards  under  our 
law  is  greatly  superior  to  what  it  was  un- 
der the  common  law,  yet  it  cannot  be  said 
that  they  have  been  legitimated,  at  least  for 
all  purposes,  and  placed  upon  the  same  foot- 
ing in  all  respects  as  children  bom  in  lawful 
wedlock;  and  in  view  of  the  decisions  of  this 
court  above  cited,  to  the  eflfect  that  the  stat- 
ute giving  a  right  of  action  for  a  homicide 
should  be  strictly  construed,  and  that  the 
word  "child"  used  in  a  statute  prima  facie 
means  a  legitimate  child,  we  are  constrained 
to  hold  that  the  mother  of  an  illegitimate 
child  has  no  right  of  action  for  his  wrong- 
ful or  negligent  homicide.  The  statute  pro- 
vides that  **a  mother,  or,  if  no  mother,  a 
father,  may  recover  for  the  homicide  of  a 
child  minor  or  siU  juris,  upon  whom  she  or 
he  is  dependent,  or  who  contributes  to  his 
or  her  support,  unless  said  child  leave  a 
wife,  husband,  or  child.  Said  mother  or 
father  shall  be  entitled  to  recover  the  full 
value  of  the  life  of  said  child."  There  are 
no  words  in  the  statute  qualifying  the  word 
"child"  in  any  particular,  nor  is  there  any- 
thing in  the  context  which  would  authorize 
a  conclusion  that  the  legislature  intended  to 
use  the  word  in  any  broader  sense  than  is 
usually  given  it  in  statutes,  but,  on  the  con 
trary,  the  context  plainly  indicates,  to  our 
mind,  that  the  child  in  legislative  contem- 
plation, was  the  child  of  a  lawful  marriage, 
whose  mother,  or,  if  no  mother,  whose 
father,  might  recover  for  his  homicide. 
'Judgment  affirmed. 


All  the  Justices  concur,  except  Lumpkin, 
P.  J.,  absent  on  account  of  sickness. 


Candler,  J.,  concurring  specially : 
1  concur  in  the  judgment  rendered  in  this 
case,  because  of  the  previous  rulings  of  this 
court,  which  seem  to  be  binding  upon  us.  If 
it  were  an  original  question,  I  would  never 
agree  to  a  judgment  which  holds  that  the 
doubly  unfortunate  mother  of  a  child  whose 
sole  parent  she  is  and  upon  whom  she  is  de- 
pendent,— this  dependence  probably  due  to 
the  fact  of  its  miserable  birth, — cannot  re- 
cover for  its  homicide,  although  our  law- 
makers have  declared  that  "a  mother  may 
recover  for  the  homicide  of  a  child  upon 
whom  she  is  dependent,  or  who  contributes 
to  her  support." 
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*1.  Inasniuch  a«  tlie  ansiwers  filed 
deny  tlie  commlBiiloii  of  an  asMaalt 
and  battery  of  the  kind  and  character  al- 
leged in  the  petition,  and  for  which  the  plain- 
tiff sought  to  recover  damages,  they  cannot 
properly  be  treated  as  pleas  of  justification, 
although  they  admit  a  battery  of  a  minor 
character,  and  aver,  as  a  justification  of  the 
battery  as  admitted,  certain  opprobrious 
words  and  abusive  language  spoken  by  the 
plaintiff  to  one  of  the  defendants.  But,  treat- 
ing the  answers  as  pleas  in  extenuation  and 
mitigation  of  damages,  the  trial  judge  com- 
mitted no  error  in  overruling  a  demurrer  to 
the  same. 

2.  Tlie  provliiion  of  our  statute  tliat  op- 
probrlonn  vrordn  or  abusive  lanflruaKe 
ntay  Justify  an  assault,  or  an  assault  and 
battery,  is  applicable  only  on  the  trial  of  one 
who  has  been  indicted  for  either  of  these  of- 
fenses ;  and  while,  on  the  trial  of  a  civil  ac- 
tion brought  by  one  person  against  another 
to  recover  damages  for  an  assault  and  bat- 
tery alleged  to  have  been  committed  on  the 
plaintiff  by  the  defendants,  any  such  words 
and  language  may  properly  go  to  the  jury, 
they  are  admissible  only  in  extenuation  or 
mitigation  of  damages,  and  not  as  a  justifica- 
tion. 

3.  In  an  action  to  recover  damages  re- 
saltlnK  from  an  assault  and  battery  com- 
mitted on  the  plaintiff.  If  there  be  aggravat- 
ing circumstances  either  In  the  act  or  inten- 
tion, punitive  or  exemplary  damages  may  be 
recovered. 

4.  In  order  to  entitle  tbe  defendant  to 
tbe  openlnir  akid  conclusion  before 
the  Jnry  under  a  plea  of  justification  filed 
In  an  action  to  recover  damages  for  the  com- 
mission of  a  tort,  the  plea  must  admit  the 
commission  of  the  acts  charged  in  the  peti- 
tion as  they  are  therain  alleged ;  and  a  plea 
which  only  partially  admits  the  commission 
of  the  acts  charged  is  not  a  plea  of  justifica- 
tion, and  does  not  entitle  the  defendant  to  the 
opening  and  conclusion  of  the  argument. 

(Fish,  J.,  dissentM  from  proposition  2-) 

(January  10,  1903.) 

ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  recov- 
er damages  for  an  assault.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  L.  Dasher  for  plaintiff  in 
error. 

Messrs.  Hardemant  Davis,  Turner,  S^ 
Jones,  for  defendants  in  error : 

Whether  the  epithet  would  justify  the 
battery,  if  not  excessive,  was  for  the  jury 
alone. 

Ga.  Penal  Code,  §  103;  2  Am.  &  Eng.  Enc. 
Law,  2d  ed.  977,  V.  1. 

Whether  or  not  the  menace  wa«  sufficient 
to  arouse  the  fears  of  a  reasonable  man  was 

♦Headnotes  by  Little.  J. 

Note. — For  abusive  and  provocative  words  as 
defense  in  action  for  assault,  see  also,  in  this 
series.  Goldsmith  v.  Joy  (Vt.)  4  L.  R.  A.  500. 
and  Willey  v.  Carpenter  (Vt.)  15  L.  R.  A.  853. 
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not  a  question  of  law,  but  one  of  fact  for 
the  jury. 

Cumming  v.  State,  99  Ga.  662,  27  S.  E. 
177 ;  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  977. 

The  batteries  were  separate ;  therefore  the 
torts  were  severable,  and  severable  or  sepa- 
rate damages  might  have  been  assessed  by 
the  jury. 

Kennchech  Purchase  v.  Boulton^  4  Mass. 
419;  Buddington  v.  Shearer,  20  Pick.  477; 
Russell  V.  Tomlinson,  2  Conn.  206. 

The  three  defendants  not  acting  in  con- 
cert, there  being  no  conspiracy  between  them 
to  assault  the  plaintiff,  but  their  actions 
each  being  inspired  on  the  spur  of  the  mo- 
ment, each  acting  for  himself  without  any 
common  purpose,  the  batter^'  of  each  was  a 
several,  not  a  joint,  act,  and  each  was  re- 
sponsible only  for  the  consequences  of  his 
own  act. 

Duryin  v.  yeal,  82  Cal.  595,  23  Pac.  133, 
375;  White  v.  (Jonly,  14  Lea,  61,  52  Am. 
Rep.  154. 

The  defendant  assumed  and  carried  the 
burden  without  objection,  and,  whether  the 
plea  was  a  good  plea  of  justification  or  not, 
the  plaintiff  is  estopped  from  claiming  the 
conclusion. 

Zachry  v.  Steicarty  67  Ga.  218;  Abel  v. 
Jarrait,  100  Ga.  732,  28  S.  E.  453;  Willing- 
ham  V.  Macon  &  B.  R.  Co.  113  Ga.  374,  38 
S.  E.  843. 

This  was  a  plea  of  justification. 

Strickland  v.  Atlantic  d  W.  P.  R.  Co.  99 
Ga.  124,  24  S.  E.  981. 

The  rule  in  civil  actions  for  recovering 
damages  for  assault  and  battery,  and  of  the 
defenses  thereto,  is  the  same  as  in  criminal 
proceedings,  and  what  would  justify  one  in 
a  criminal  prosecution  would  shield  him 
from  damages  in  a  civil  action. 

2  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  977; 
fiaker  v.  Ua/usiii,  76  Ind.  317;  Thomason  v. 
Gray,  82  Ala.  291,  3  So.  38. 

It  is  a  good  defense  to  a  charge  for  as- 
sault and  batt-ery  that  the  force  used  was 
made  necessary  to  repel  a  threatened  attack 
by  the  prosecutor. 
'  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  977. 

The  defendants  were  entitled  to  use  a  suffi- 
cient force,  not  only  to  resent  the  oppro- 
brious words  that  were  used,  but  to  prevent 
a  repetition  thereof. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  978; 
People  V.  Pearl,  76  Mich.  207,  4  L.  R.  A. 
709,  42  N.  W.  1109. 

Little,  J.,  delivered  the  opinion  of  the 
court: 

An  action  to  recover  damages  on  the  part 
of  Berkner  for  personal  injuries  which  he 
alleged  the  defendants  had  inflicted  on  him 
was  tried,  and  there  was  a  verdict  for  the 
defendants. 

1.  In  his  bill  of  exceptions  the  plaintiff  in 
error  alleges  that  the  trial  judge  erred  in 
overruling  the  demurrer  which  he  filed  to 
the  pleas  of  the  defendants.  Evidently  the 
main  purpose  of  the  demurrer  was  to  call  in 
question  the  sufficiency  of  the  defendants' 
answers  as  pleas  of  justification.  We  are  of 
the  opinion  that  the  answers  filed  cannot,  in 
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law,  be  treated  as  pleas  of  justification. 
The  action  brought  by  the  plaintiff  sought  a 
recovery  in  damages  for  a  tort,  and  Civil 
Code,  §  3891,  declares  that  in  every  case  of 
a  tort,  if  the  defendant  was  authorized  by 
law  to  do  the  act  complained  of,  he  may 
plead  the  same  as  a  justification.  The  test, 
therefore,  to  which  the  answers  are  to  be 
subjected  to  determine  whether  or  not  they 
can  properly  be  classed  as  pleas  of  justifica- 
tion, is:  First.  Do  the  answers  admit  the 
battery  as  set  out  in  the  petition?  Second. 
l")o  the  matters  set  up  as  a  reason  for  com- 
mitting the  battery,  in  law,  authorize  the 
defendants  to  commit  the  battery?  If  the 
pleas  be  wanting  in  either  of  these  particu- 
lars, they  arc  not  pleas  of  justification.  An 
examination  of  the  answers  discloses  that 
they  do  not  admit  the  assault  and  battery 
as  charged  in  the  petition.  In  order  to 
make  a  plea  one  of  justification,  it  must 
plainly  admit  that  the  act  as  charged  in  the 
petition  was  committed  by  the  defendant. 
(Jnder  such  a  plea  there  can  be  no  issue  be- 
tween the  parties  as  to  whether  the  acts 
charged  were  committed  by  the  defendant, 
but  the  only  issue  raised  is  whether  the  de- 
fendant was  in  law  justified  in  doing  the 
acts  for  which  the  plaintiff  seeks  redress. 
The  answers  in  this  case,  therefore,  cannot 
be  considered  as  pleas  of  justification.  By 
Civ.  Code,  §  3892,  it  is  declared  that  what 
docs  not  amount  to  a  justification  may  be 
pleaded  in  extenuation  and  mitigation  of 
damages;  and,  while  much  of  the  matter 
contained  in  the  answers  could  well  have 
been  omitted,  we  are  not  aware  of  any  rea- 
son why  the  answers  should  have  been 
stricken,  but,  on  the  contrary,  are  of  opin- 
ion that  the  matter  which  they  contained 
could  properly  be  pleaded  in  extenuation  or 
mitigation  of  damages  under  the  Code  sec- 
tion just  cited.  Those  grounds  of  the  de- 
murrer not  directed  to  the  answers  as  pleas 
of  justification  do  not  raise  issues  of  suffi- 
cient importance  to  caus«  the  pleas  to  be 
stricken.  Although  much  of  the  language 
and  many  of  the  expressions  contain^  in 
the  answers  to  which  these  grounds  of  the 
demurrer  are  directed  are  objectionable,  and 
add  no  weight  to  the  material  averments  of 
the  plea,  and  should  not  have  been  set  out« 
yet  they  can  properly  be  treated  as  mere 
surplusage. 

2.  The  motion  for  a  new  trial  contains 
thirty-five  grounds.  A  careful  examination 
of  each  of  these  in  connection  with  the  brief 
of  evidence  and  the  charge  given  to  the  jury 
has  resulted  in  the  conclusion  that  the  trial 
judge  erred  in  overruling  the  motion  for  a 
new  trial.  The  particular  causes  for  a  re- 
versal of  the  judgment  will  be  hereafter  spe- 
cifically set  forth.  In  the  meantime,  how- 
ever, a  number  of  immaterial  errors,  set  out 
in  some  of  the  grounds  of  the  motion  other 
than  those  particulary  mentioned,  appear  to 
have  been  committed  on  the  trial;  but  they 
are  not  of  sufficient  importance  of  them- 
selves to  work  a  new  trial.  These  errors 
are  found  set  out  in  the  first,  second,  eigh- 
teenth, and  other  grounds,  which  are  indi- 
cated in  what  will  be  hereafter  said.    The 
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-grounds  not  thus  indicated  or  specifically 
set  out  do  not  show  the  commission  of  er- 
ror. In  the  fourteenth  ground  of  the  mo- 
tion error  is  assigned  to  the  action  of  the 
court  in  instructing  the  jury  as  follows: 
**lt  is  a  rule  of  law  in  this  state,  laid  down 
in  the  Code,  that  in  all  cases  of  assault  and 
battery  [and  the  charge  in  this  case  on  the 
part  of  the  plaintiff  is  that  the  defendants 
<iid  commit  an  assault  and  battery  upon 
him,  and  the  pica  of  the  defendants  admits 
that  an  assault  and  battery  was  committed 
on  the  plaintiff]  the  law  permits,  wherever 
an  assault  and  battery  is  made,  and  an  ef- 
fort is  made  on  the  part  of  the  person  in- 
flicting that  assault  and  battery  to  justify 
— that  is  to  say,  to  show  that  the  person 
who  inflicted  the  assault  and  battery  was 
justified  in  that  battery — the  law  say's  that 
the  jury  trying  the  case  may  have  shown  to 
them  by  the  testimony  any  opprobrious 
words  used  by  the  person  beaten  to  the  per- 
son beating,  by  the  person  who  inflicts  the 
injury  or  battery  or  beating,  in  order  that 
the  jury  trj'ing  the  case  may  pass  upon  the 
question  of  whether  or  not  the  battery  in- 
flicted was  disproportionate  to  the  opprobri- 
ous words,  if  they  were  insulting  words  and 
opprobrious  words,  whether  the  battery  in- 
flicted was  disproportionate  to  the  words 
used.'*  The  provisions  of  our  Code  to  which 
undoubtedly  the  trial  judge  had  reference  in 
this  part  of  his  charge  are  to  be  found  in 
Penal  Code,  §  103,  which  is  in  the  following 
language:  "On  the  trial  of  an  indictment 
for  an  assault,  or  an  assault  and  battery, 
the  defendant  may  give  in  evidence  to  the 
jury  any  opprobrious  words,  or  abusive  lan- 
guage, used  by  the  prosecutor,  or  person  as- 
saulted or  beaten;  and  such  words  and  lan- 
guage may  or  may  not  amount  to  a  justifica- 
tion, according  to  the  nature  and  extetat  of 
the  battexy,  all  of  which  shall  be  determined 
by  the  jury/*  In  terms  the  provisions  of 
this  section  are  only  applicable  in  the  trial 
of  one  who  is  charged  with  the  offense  of  as- 
sault, or  assault  and  battery,  and  they  have 
no  applicability  to  a  civil  case,  so  far  as  they 
may  be  construed  to  allow  the  jury  to  find 
opprobrious  words  to  be  such  a  justification 
for  an  assault  and  battery  as  to  prevent  a 
recoveiy  by  the  plaintiff.  On  the  contrary, 
our  Civil  Code,  §  3826,  but  declares  the  doc- 
trine of  the  common  law  when  it  lays  down 
the  rule  that  "a  physical  injury  done  to  an- 
other gives  a  right  of  action,  whatever  may 
be  the  intention  of  the  actor,  unless  he  is 
justified  under  some  rule  of  law."  The  rule 
for  measuring  damages  in  such  an  action  is 
stated  (Civil  Code,  §  3905)  in  these  words: 
**lf  the  injury  be  small,  or  the  mitigating 
circumstances^  be  strong,  nominal  damages 
only  are  given."  The  suit  here  is  to  recover 
damages  for  physical  injuries.  The  plain- 
tiff is  entitled,  when  he  shows  that  these  in- 
juries were  inflicted  by  the  defendant,  to  re- 
cover nominal  damages  at  least,  unless  the 
•defendant  on  his  part  shows  that  he  was 
justified,  under  the  law,  in  the  commission 
of  the  assault  or  battery,  or  both.  As  we 
have  said,  the  rule  that  opprobrious  words 
mav,  in  the  estimation  of  the  jury,  afford  a 
<J0  L.  R.  A. 


justification  of  an  assault  and  battery,  is 
confined  to  the  trial  of  one  who  is  charged 
on  the  criminal  side  of  the  court  with  as- 
sault and  battery  as  an  offense  against  the 
laws  of  the  state.  At  common  law  oppro- 
brious words  would  never  justify  an  assault 
or  battery  {Ben-y  v.  State,  105  Ga.  683,  31 
S.  E.  592),  and  we  have  no  statute*  which 
makes  such  words  a  justification  in  a  civil 
action.  It  must,  therefore,  be  ruled  that  the 
charge  complained  of  was  error.  While  this 
is  true,  evidence  of  opprobrious  words  or 
abusive  language  may  nevertheless  properly 
go  to  the  jury,  not  as  proof  of  justification, 
but  to  be  considered  in  extenuation  and  miti- 
gation of  damages  which  must  be  awarded, 
except  in  cases  where  the  acts  admitted  or 
proved  are  justified.  We  know  of  no  rule  of 
law,  when  a  physical  injury  is  shown  to 
have  been  intentionally  inflicted,  which  bars 
the  right  of  the  injured  person  to  at  least 
recover  nominal  damages,  when  it  appears 
that  the  only  cause  for  the  infliction  of  the 
injury  was  opprobrious  words  used  by  the 
person  injured  to  him  who  caused  the  in- 
jury. We  are,  of  course,  dealing  with  the 
chaVge  as  set  out  in  a  ground  of  the  motion, 
and  cannot  be  understood  as  intimating  any- 
thing in  relation  to  the  other  claim  made  by 
the  defendants  that  what  they  did  was  in 
consequence  of  a  belief  on  their  part  that  the 
plaintiff  was  about  to  draw  and  use  a 
weapon.  The  evidence  in  relation  to  that 
and  other  circumstances  is  for  the  jury ;  but, 
inasmuch  as  opprobrious  words  and  abusive 
language  will  not  of  themselves  free  a  per- 
son who  actually  committed  an  assault  and 
battery  from  liability  in  an  action  for  dam- 
ages, it  is  not,  we  think,  necessary  to  dis- 
cuss or  pass  upon  the  question  of  the  mutual 
rights  of  the  father,  son,  and  son-in-law  to 
protect  each  other. 

3.  Another  ground  of  the  motion  com- 
plains that  the  court  erred  in  charging  the 
jury  that  they  were  not  authorized  to  con- 
sider the  question  of  punitive  damages,  and 
that  they  were  not  authorized  to  find  puni- 
live  damages  for  the  plaintiff,  but,  if  they 
ijhould  find  damages  for  the  plaintiff,  their 
verdict  should  be  for  such  damages  "as  will 
compensate  him  for  the  injury  inflicted  upon 
him,  if  such  injury  has  been  inflicted  upon 
him  from  which  he  still  suffers,  as  well  as 
such  injuries  suffered  from  time  to  time  in 
the  past,  in  the  way  of  physical  injury,  as 
well  as  compensation  for  wounded  feelings." 
We  have  not  quoted  in  full  the  part  of  the 
charge  complained  of  because  of  its  length, 
but  we  gather  from  it  that  the  charge  in- 
structed the  jury  that  in  a  case  like  this 
they  were  not  authorized  to  find  punitive 
damages.  So  construed,  we  think  the 
charge  was  error.  In  the  case  of  Ratteree  v. 
Chapman,  79  Ga.  574,  4  S.  E.  084,  it  was 
ruled  by  this  court  that  under  the  law  of 
this  state,  in  actions  for  torts,  when  there 
are  aggravating  circumstances,  the  jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass  or  as 
compensation  for  wounded  feelings.  The 
action  brought  in  that  case  was  to  recover 
damages  for  an  assault  and  battery  which 
3(i 
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the  plaintiff  alleged  the  defendant  had  in- 
flicted on  him ;  and  in  the  case  of  Parker  v. 
Lanier,  82  Ga.  216,  8  S.  R  57,  which  was  an 
action  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  at  the  hands 
of  the  defendant  in  consequence  of  an  as- 
sault and  battery;  this  court  expressly  ruled 
that  f)unitive  damages,  as  well  as  compen- 
satory damaf^es,  might  be  awarded.  Under 
these  authorities  it  must  be  ruled  that  this 
part  of  the  charge  was  error.  We,  of 
course,  do  not  mean  to  be  understood  as  say- 
ing or  intimating  that  under  the  evidence  in 
this  case  the  jury  should  or  should  not  have 
awarded  punitive  or  exemplary  damages, 
llie  plaintiff  contended  that  the  defendants, 
without  cause  or  any  mitigating  circum- 
stances, committed  an  aggravated  battery 
on  him.  Whether  they  did  so  or  not,  wheth- 
er there  were  aggravating  circumstances  or 
not,  are  all  questions  for  the  jury;  but  in 
the  charge  excepted  to  the  jury  were  in- 
structed that  they  could  not  consider  the 
question  of  punitive  damages.  As  was  said 
by  Mr.  Justice  Simmons  in  Ratteree  v. 
Chapman,  79  Ga.  680,  4  S.  E.  684:  "  What- 
ever may  have  been  the  dispute  amongst 
text-writers  and  courts  heretofore  as  to  this 

Siestion,  .  .  .  the  legislature  has  set- 
ed  it  in  this  state;"  and  he  then  proceeds 
to  quote  from  the  Civil  Code,  §  3906,  which 
declares,  in  effect,  that,  where  there  are  ag- 
gravating circumstances  either  in  the  act  or 
in  the  intention  in  the  commission  of  a  tort, 
the  jury  may  give  additional  damages,  either 
lo  deter  the  wrongdoer  from  repeating  the 
trespass,  or  as  compensation  for  the  wound- 
ed feelings  of  the  plaintiff.  Under  these 
rulings  it  must  be  held  that  the  charge  com- 
plained of  was  error. 

4.  It  is  further  complained  that  the  court 
erred  in  ruling,  over  the  objection  of  the 
plaintiff,  that  the  plea  filed  by  the  defend- 
ants in  this  case  was  a  sufficient  plea  of 
justification  to  entitle  the  defendants  to  the 
opening  and  conclusion  in  the  argument  be- 
fore the  jury.  It  is  not  necessary  for  us  to 
repeat  what  we  have  said  above, — that,  in 
our  judgment,  the  answers  filed  were  not 
pleas  of  justification,  but  from  what  has 
been  said  on  that  point  it  is  clear  that  the 
defendant  was  not  entitled  to  the  opening 
and  conclusion,  which  has  been  ruled  by  this 
court  to  be  an  important  right.  This  right 
is  only  secured  when  the  plea  admits  the 
commission  of  the  acts  as  they  are  charged 
in  the  petition.  Such  an  admission  is  nec- 
essary to  characterize  the  plea  as  one  of  jus- 
tification, which  alone  authorizes  the  defend- 
ant to  have  the  opening  and  conclusion.  It 
was  ruled  in  the  case  of  Ranaone  v.  Chris- 
tian, 49  Ga.  491,  construing  Civil  Code,  § 
3891,  which  relates  to  pleas  of  justification, 
that  under  the  law  of  this  state  a  plea  of 
justification  filed  in  a  case  of  libel  admitted, 
not  only  the  publication,  but  the  manner  of 
it  as  charged  in  the  declaration.  See  also, 
to  the  same  effect.  Ocean  8,  8.  Co.  v.  Wil- 
liamSf  69  Ga.  251.  And  in  the  case  of  Sey- 
mour V.  Bailey,  76  Ga.  338,  being  a  case 
wherein  the  plaintiff  sought  to  recover  dam- 
ages because  the  defendant  "with  an  ax 
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helve  and  with  his  fist  gave  and  struck  peti-* 
tioner  a  great  many  violent  blows,"  etc.,  it 
was  held  "that  it  was  not  a  sufficient  plea  of 
justification  to  allege  that  the  plaintiff 
made  an  assault  upon  the  defendant,  and 
would  have  beaten  and  ill  treated  him  if  he 
had  not  immediately  defended  himself 
against  the  plaintiff,  and  therefore  he  did  a. 
little  beat,  ill  treat,  and  wound  the  plaintiff 
necessarily  and  unavoidably,  and  the  plain- 
tiff, by  his  assault,  brought  it  upon  him- 
self;" and  that  the  plea  did  not  give  the  de- 
fendant the  right  to  open  and  conclude  be- 
fore the  jury.  Under  the  plea  filed  in  thi^ 
case  much  of  the  matter  alleged  in  the  peti- 
tion was  not  admitted,  but  was  denied.  The 
effect  of  a  plea  of  this  character  is  to  still 
leave  upon  the  plaintiff  the  burden  of  prov- 
ing those  allegations  not  admitted.  Hence 
the  plea  was  not  one  of  justification,  and 
did  not  give  to  the  defendant  the  right  to- 
open  and  conclude. 

We  have  not,  for  want  of  time,  been  able 
to  take  up  the  grounds  of  the  motion  aeri- 
atim,  but  it  is  believed  that  the  rulings  here- 
in made,  and  the  reasons  assigned  for  the 
same,  cover  all  the  material  points  made  in 
the  record. 

Judgment  reversed. 

All  the  Justices  concur,  except  Lumpkli^. 
P.  J.,  absent  on  account  of  sickness,  and 
Candler,  J.,  not  presiding. 

Flsli,  J.,  dissenting  in  part : 

While  I  concur  in  the  result  reached  by  the 
court  in  this  case  upon  the  other  grounds 
dealt  with  in  the  opinion  of  the  majority  of 
the  court,  I  respectfully  dissent  from  the 
proposition  laid  down  in  the  second  head- 
note.  It  is  undoubtedly  true  that,  under 
the  common  law,  opprobrious  words  or  abus- 
ive language  could  not  be  pleaded -in  justifi- 
cation of  an  alleged  assault  and  battery, 
either  upon  a  criminal  prosecution  for  the 
alleged  offense  or  in  a  civil  suit  for  damages 
based  upon  the  alleged  tort;  and  it  is  also 
true  that,  unless  this  principle  of  the  com- 
mon law,  as  applied  to  such  a  civil  action^ 
has  been  abrogated  in  this  state  by  the  stat- 
ute (Penal  Code,  §  luJ),  it  still  prevails. 
In  my  opinion,  however,  there  is  no  escape 
from  the  conclusion  that  this  principle  of 
the  common  law  was  abolished  in  this  state^ 
both  as  to  criminal  and  civil  actions,  whea 
that  statute  was  enacted.  Under  the  com- 
mon law,  whenever  a  person  could  plead 
justification  to  an  indictment  for  assault 
and  battery,  he  could  plead  justification  in 
defense  to  an  action  for  damages  based  up- 
on the  same  act.  To  an  indictment  for  as- 
sault and  battery  he  could  plead  that  the  al- 
leged battery  was  committed  in  self-defense^ 
and  to  a  civil  suit,  based  upon  the  same  act, 
he  could  enter  the  same  plea ;  and  if  he  sus- 
tained it  in  the  latter  case,  he  was  as  much 
entitled  to  a  verdict  in  his  favor  as  he  would 
be  if  he  sustained  it  in  the  former.  The 
same  principle  of  justification  applied  in 
each  case.  Civil  Code,  §  3891,  provides: 
"In  every  case  of  tort,  if  the  defendant  was 
authorized  by  law  to  do  the  act  complained 
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of,  he  may  plead  the  same  as  a  justifica- 
tion." And  §  3826  declares:  "A  physical 
injury  done  to  another  gives  a  ri^ht  of  ac- 
tion, whatever  may  be  the  intention  of  the 
actor,  unless  he  is  justified  under  some  rule 
of  law."  Therefore,  if,  in  a  civil  action  for 
alleged  assault  and  battery,  "the  defendant 
was  authorized  by  law  to  do  the  act  com- 
plained of,  he  may  plead  the  same  in  justifi- 
cation;" and  "a  physical  injury  done  to  an- 
other" gives  no  right  of  action  to  the  in- 
jured party  if  the  person  inflicting  the  in- 
jury was  "justified  under  some  rule  of  law." 
Penal  Code,  §  103,  provides:  "On  the  trial 
of  an  indictment  for  an  assault,  or  an  as- 
sault and  battery,  the  defendant  may  give  in 
evidence  to  the  jury  any  opprobrious  words, 
or  abusive  language,  used  by  the  prosecutor, 
or  person  assaulted  or  beaten;  and  such 
words  and  language  may  or  may  not  amount 
to  a  justification,  according  to  the  nature 
and  extent  of  the  battery,  all  of  which  shall 
be  determined  by  the  jury."  It  seems  to  me 
clear  that  when,  in  a  prosecution  for  assault 
and  battery,  opprobrious  words  or  abusive 
language  do  amount  to  a  justification  of  the 
beating,  the  person  doing  the  beating  "was 
authorized  by  law  to  do  the  act  complained 
of,"  and  that  it  therefore  follows  that  in  a 
suit  for  tort,  based  upon  the  same  beating, 
he  "may  plead  the  same  in  justification." 
Clearly,  if,  in  a  given  case,  opprobrious 
words  or  abusive  language  would,  in  a  prose- 
cution for  assault  and  Imttery,  amount  to  a 
justification  for  the  particular  beating  in- 
flicted, the  person  doing  the  beating  "was 
justified  under  some  rule  of  law."  He 
would  be  justified  under  the  rule  of  law  laid 
down  in  .the  above-quoted  section  of  the 
Penal  Code,  and,  being  justified  under  this 
rule  of  law,  the  physical  injury  which  he  in- 
flicted upon  the  other  party  would  give  no 
right  of  action  to  the  latter.  "Battery  is 
the  unlawful  beating  of  another."  Penal 
Code,  §  102.  Therefore  a  beating  which  is 
! awful  is,  in  the  legal  sense,  no  battery.  A 
beating  which  is  justifiable  is  a  lawful  beat- 
ing. A  lawful  beating  affords  no  cause  of 
action  to  the  person  beaten.  Opprobrious 
words  or  abusive  language  may,  as  we  have 
seen,  justify  a  beating,  if,  in  the  opinion  of 
the  iury  trying  the  case,  the  beating  was 
not  disproportioned  to  the  provocation  given 
by  such  words.  Where  opprobrious  words 
or  abusive  language  do  justify  a  beating,  the 
beating  is  lawful,  and,  being  lawful,  no  right 
of  action  can  flow  therefrom  to  the  person 
beaten.  In  my  opinion,  it  will  not  do  to 
say  that  a  beating  may  be  justifiable,  and 
therefore  lawful,  when  the  state  is  prosecut- 
ing the  beater  for  a  violation  of  its  criminal 
statute,  and  that  the  same  beating  is  obliged 
to  be  unjustifiable,  and  therefore  unlawful, 
when  the  person  beaten  is  suing  his  assailant 
for  damages  alleged  to  have  been  sustained 
in  consequence  of  the  beating.  It  cannot  be 
that  the  state,  when  it,  by  a  prosecution  for 
assault  and  battery,  is  seeking  to  protect  the 
right  of  every  law-abiding  citizen  to  per- 
sonal security,  will  justify  one  person  for 
having  beaten  another,  upon  a  ground  which 
affords  no  justification  whatever  for  the  act 
60  L.  R.  A. 


complained  of  when  the  issue  is  between  the 
person  assaulted  and  beaten  and  his  assail- 
ant. I  cannot  believe  that  the  state  in  a 
criminal  case  has  one  standard  by  which  to 
measure  the  right  to  personal  security,  and 
in  a.  civil  case  has  another  standard  by 
which  to  measure  the  same  right.  The 
right  for  the  protection  of  which  the  state 
enacted  its  criminal  statue,  and  in  vindica- 
tion of  which  it  brings  its  criminal  prosecu- 
tion, is  the  same  right  for  the  alleg^  viola- 
tion of  which  the  person  beaten  brings  his 
action  for  damages.  And  when  the  state,  as 
the  sovereign  protector  of  the  rights  of  its 
citizens,  in  a  statute  enacted  for  the  purpose 
of  protecting  the  right  of  personal  security, 
provides  that  a  given  provocation  may  jus- 
tify one  person  for  assaulting  and  beating 
another,  it  impliedly  declares  that  under 
such  circumstances  the  right  of  the  person 
assaulted  and  beaten  to  personal  security 
has  not  been  violated.  When  one  person  is 
justified  in  striking  another,  he  has  the 
right  to  do  so.  If  he  has  the  right  to  strike 
the  blow,  he  cannot,  by  striking  it,  violate 
any  right  of  the  person  whom  he  strikes, 
and,  unless  some  right  of  the  person  struck 
is  violated  by  the  blow,  no  r^ht  of  action 
for  damages  can  accrue  to  him  therefrom. 

For  these  reasons  I  am  of  opinion  that  the 
charge  of  the  trial  court,  dealt  with  in  the 
second  division  of  the  opinion  of  the  ma- 
jority of  this  court,  was  not  an  erroneous 
statement  of  the  law.  I  may  add  that, 
while  the  precise  question  which  I  have  been 
considering  may  not  have  been  directly  in- 
volved in  Tucker  v.  Walters^  78  Ga.  232,  2 
S.  £.  689,  it  is  very  clear  that  this  court, 
as  then  constituted,  was  of  opinion  that  the 
provisions  of  our  statute  in  reference  to  op- 
probrious words  or  abusive  language  as  a 
justification  for  an  alleged  assault  and  bat- 
tery were  applicable  in  a  civil  case.  There 
Tucker  sued  Walters  for  damages,  for  hav- 
ing stabbed  him  with  a  pocketknife,  and 
Walters'  defense  was  that  the  stabbing  was 
done  in  self-defense.  The  evidence  showed 
that  Tucker  first  assaulted  and  beat  Wal- 
ters. The  plaintiff  contended  that  the  as- 
sault which  he  made  on  the  defendant  was 
justified  by  certain  words  which  the  latter 
used  to  him,  which,  in  the  manner  and  un- 
der the  circumstances  in  which  they  were 
used,  were  opprobrious.  The  trial  judge  in- 
structed the  jury  that  the  words  in  ques- 
tion, whether  spoken  in  a  mild,  kind,  or  in- 
sulting manner,  were  not  opprobrious  words, 
and  that  the  manner  in  which  they  were 
spoken  could  not  make  them  so.  The  main 
ground  of  the  motion  for  a  new  trial  was 
that  the  court  erred  in  this  instruction,  and 
this  court  held  that  the  charge  was  errone- 
ous, upon  the  ground  that  the  question, 
whether  the  words  were  opprobrious  or  not, 
was  one  to  be  determined  by  the  jury. 
Clearly,  if  the  law  in  reference  to  opprobri- 
ous words  as  a  justification  for  a  beating 
does  not  apply  in  a  civil  suit  for  damages, 
the  question  whether  the  instruction  to  the 
jury  was  abstractly  right  or  wrong  was  ut- 
terly   immaterial;     as,    whether    right   or 
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wronj?,  the  plaintiflf  could  not  have  been  hurt 
by  the  charge  given.  Therefore  the  fact 
that  this  court  gravely  considered  and  de- 
termined the  question  presented  shows  that 


it  was  of  opinion  that  the  provision  now 
contained  in  Penal  Code,  §  103,  with  refer- 
ence to  opprobrious  words,  is  applicable  in 
a  civil  case. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


STATE  of  New  Jersey, 

William  O.  ALLISON,  Prosecutor,  Plff.  ir 

Err., 

V. 

Charles  CORKER  et  al. 

(67  N.  J.  L.  696.) 

*1.     A  «tatiite  «o  framed  a«  to  be  ivliol- 
It    or    In    part    iincoii«tltiitlonal,    but 

having  a  title  expressing  a  constitutional  ob- 
ject, may,  by  amendatory  legislation,  be  ren- 
dered constitatlonal,  without  having  recourse 
to  an  enactment  independent  throughout  its 
provisions. 

2.  Abt  poiprer  or  poirer*  of  local  vov- 
ernnteut  In  toiprnslilpB  may,  at  the  dis- 
cretion of  the  legislature,  be  exercised  In  dis- 
tricts ;  and  the  fixing  of  the  number  and  boun- 
daries of  the  districts  may  constitutionally 
be  delegated  to  the  township  committee. 

3.  In  order  to  elTectnate  wncli  poirer  or 

*Headnotes  by  Collins^  J. 


power*,  the  legislature,  constitutionally, 
«iay  authorize  the  legal  voters  of  each  dis- 
trict to  make  appropriations  of  money,  to  be 
raised  by  taxation  and  expended  within  the 
district.  The  district  becomes,  for  the  pur- 
poses of  the  legislation,  a  political  division  of 
the  state. 

4.  <'An  Act  Concernlna:  Public  Road« 
and  Parks  and  Creatlnir  Boards  for 
the  Control  and  Management  of  the  Same,'* 
approved  March  1,  1893  (P.  L.  p.  69 :  3  Gen. 
Stat.  p.  2951),  as  amended  and  supplemented 
March  17,  1896  (P.  L.  p.  80),  is  constitu- 
tional as  to  roads,  but  Ineffectual  as  to  parks. 

5.  <'An  Act  AntborlBlnfir  the  DlirUlon  of 
TownnhlpK  Into  Street  Llflrhtlnir  Dln- 
trlctn  and  the  Erection  and  Maintenance  of 
Street  Lights  Therein  and  the  Election  of 
Street  Light  Commissioners  in  Said  District,'* 
passed  May  25,  1894  (P.  L.  p.  540:  3  Gen. 
Stat.  p.  3669),  as  amended  March  25,  1896 
(P.  L.  p.  132),  Is  constitutional. 

(June  16,  1902.) 


Note. — Power  to  cure  uncoMtitutional  statute   a  document  that  has  been  regularly  promulgated 
t>U  amendment.  as  a  public  statute. 


I.  Introductory,  564. 
IL  Statutes    only    partially    unconstitutional, 

564. 
III.  Statutes  unconstitutional  in  entirety. 

a.  In  general,  565. 

b.  Curing  defect  in    title  of  statute   hy 

amendment  of  title  only,  566. 

I.  Introductory. 

There  are  but  few  authorities  bearing  direct- 
ly on  the  question  as  to  whether  a  statute  which 
violates  a  constitutional  provision  can  be  val- 
idly amended  by  a  legislative  act  which  removes 
the  offending  portions  of  the  statute,  but  does 
not  re-enact  the  entire  statute.  There  can  be 
but  little  question  but  that  such  a  statute  may 
be  80  amended  where  the  defective  provision  is 
so  separable  from  the  rest  of  the  statute  as  not 
to  render  it  unconstitutional  in  its  entirety. 
Such  a  statute  is  as  though  the  defective  por- 
tion had  never  been  enacted,  and  the  rest,  be- 
ing valid  and  operative,  may  be  amended.  A 
more  dlfflcult  question  is  presented  where  the 
offending  provision  of  the  statute  is  so  insep- 
arably connected  with  its  purpose  and  object 
as  to  bring  the  entire  act  within  the  condemna- 
tion of  the  Constitution.  The  premise  from 
which  it  is  argued  that  such  a  statute  cannot  be 
amended  so  as  to  cure  the  defect  is  that  it  Is 
null  and  void,  and  that  a  null  and  void  statute 
cannot  be  amended.  In  State,  Allison,  Pnos- 
ECUTOR,  V.  Corker  the  court  held  that  such  an 
act  is  not  void,  but  merely  Inoperative,  and 
that  it  becomes  operative  upon  the  removal  of 
the  defect  by  an  amendment.  It  also  held  that, 
even  though  the  act  be  considered  null  and  void, 
Ic  does  not  follow  that  it  may  not  be  imported 
Into  valid  legislation  by  appropriate  reference; 
that  it  is  within  the  legislative  power  to  give 
effect  to  documents  without  their  full  recital ; 
that  the  matter  is  one  purely  of  identification, 
and  nothing  is  more  definite  than  a  reference  to 
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11.  Statutes   only  partially  unconstitutional 

In  Lynch  v.  Murphy,  119  Mo.  163,  24  S.  W. 
774,  it  was  held  that  a  portion  of  a  statute 
which  is  unconstitutional  may  be  amended  so 
as  to  cure  the  defect,  the  court  saying  that, 
where  the  act  is  valid,  and  only  a  portion  of 
it  violates  the  Constitution,  an  amendment  may 
be  made  to  any  part  of  the  defective  secti<m,  or 
by  substituting  an  entire  new  section  in  lieu 
thereof,  provided  that  the  act,  when  amended, 
does  not  embrace  a  purpose  outside  of  its  title 
and  inconsistent  with  the  provisions  remaining 
unrepealed. 

In  Sweet  v.  Syracuse,  129  N.  T.  337.  27  N.  E. 
1081,  29  N.  E.  289,  infra,  where  an  amendment 
was  attacked  on  the  ground  that  the  original 
statute  was  rendered  entirely  invalid  by  a  con- 
stitutionai  defect,  it  was  assumed  that,  if  the 
unconstitutional  portion  did  not  invalidate  the 
act  in  its  entirety.  It  could  be  properly  amended, 
and  the  -court  rested  on  this  ground  Its  decision 
sustaining  the  amendment. 

In  State,  Trenton  Iron  Co.,  Prosecutor,  v. 
Yard,  42  N.  J.  L.  357,  the  statute  Involved  was 
an  act  concerning  corporations,  one  section  of 
which  related  to  the  taxation  of  corporatiMis. 
and  was  complete  within  itself,  but  was  claimed 
to  be  unconstitutional  In  that  it  applied  only 
to  corporations  incorporated  after  the  passage 
o£  the  act.  This  section  was  amended  for  the 
purpose  of  curing  the  defect  by  a  supplemental 
act  likewise  complete  within  Itself,  which  ap- 
plied to  all  corporations  regardless  of  when  in- 
corporated :  and  the  court  held  that  such 
amendment  was  valid,  even  though  the  original 
statute  may  have  been  unconstitutional.  It 
will  be  noted  that  the  amendatory  act.  being 
complete  within  itself,  might,  as  the  court  said 
in  its  opinion,  have  been  enacted  without  refer- 
ring to  the  old  section,  and  that  such  refer- 
en-ce  was  not  detrimental  to  it  as  an  act  of  legis- 
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ERROR  to  the  Supreme  Court  to  review  a 
judgment  affirming  a'  tax  assessment. 
Reversed,  in  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  B.  Dutton,  with  Mr.  'Wil- 
liam B.  Maokay,  Jr.,  for  plaintiff  in  er- 
ror: 

No  tax  can  be  imposed  upon  a  division  or 
district  less  than  a  political  district. 

State,  M'Closky,  Prosecutor,  v.  Chamher- 
lin,  37  N.  J.  L.  388 ;  State,  Baldwin,  Prose- 
cutor, V.  Fuller,  39  N.  J.  L.  676,  41  N.  J.  L. 
615;  State,  Lydecker,  Prosecutor,  v.  Engle- 
wood  TtDp.  Drainage  d  Water  Comrs,  41  N. 
J.  L.  154;  State,  Bailey,  Prosecutor,  v. 
Broicn,  53  N.  J.  L.  166,  20  Atl.  772;  Howell 
V.  Millville,  60  N.  J.  L.  97,  36  Atl.  691. 

The  road  districts  and  the  lamp  districts 
have  none  of  the  characteristics  specified  in 
State,  Lydecker,  Prosecutor,  v.  Englewood 
Tvyp.  Drainage  d  Water  Comrs,  41  N.  J.  L. 


157,  necessary  to  make  them  political  divi- 
sions. 

State,  Auryansen,  Prosecutor,  v.  Haoken- 
sack  Improvement  Commission,  45  N.  J.  L. 
115;  State,  Taylor,  Prosecutrix,  v.  Smith, 
50  N.J.  L.  107,  11  Atl.  321;  State,  Peck, 
Prosecutor,  v.  Raritan  Twp.  52  N.  J.  L.  320,. 
19  Atl.  610;  State,  Carter,  Prosecutor,  v. 
Wade,  59  N.  J.  L.  122,  35  Atl.  649. 

Mr.  Peter  "W.  Stags,  ^or  defendants  in 
error : 

This  act  as  amended  is  constitutional. 

Smith  y.  Howell,  60  N.  J.  L.  384,  38  AtL 
180;  State,  Auryansen,  Prosecutor,  v.  Hack- 
cnsack  Improvement  Commission,  45  N.  J.. 
L.  113. 

Colliiu,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  supreme  court  affirmed,, 
upon  certiorari,  road  and  lamp  taxes  as* 


!ation ;  and  that  it  was  not  necessary  for  the 
legislature  to  repeal  the  whole  corporation  act 
and  re-enact  it  with  the  changed  provision. 
This  case,  then,  is  clearly  distinguishable  from 
State,  Allison,  Prosecutor,  v.  Corker,  and 
like  cases  where  the  amendment  relates  to  only 
a  dependent  portion  of  the  statute,  and  stand-  i 
Ing  by  itself  would  not  make  a  complete  law. 

In  State,  McLorinan,  Prosecutor,  v.  Ryno,  49 
N.  J.  L.  603,  10  Atl.  189,  the  court  held,  on 
the  authority  of  the  Yard  Case,  that  the  legis- 
lature could  cure  a  defect  in  an  unconstitutional 
statute  by  an  enactment  in  the  form  of  an 
amendment.  The  amendment  involved  in  this 
case  was  also  complete  within  Itself,  and,  if  it 
had  been  enacted  without  a  reference  to  the 
original  statute,  which  It  purported  in  its  title 
to  amend,  would  have  been  valid,  although  the 
court  In  its  decision  did  not  refer. to  such  fact, 
but  contented  itself  with  saying  that  "there  is 
no  Impediment  In  the  way  of  the  legislature 
curing  such  defect  by  subsequent  enactment  in 
the  form  of  an  amendment  or  supplement,"  and 
cited  the  Yard  Case. 

III.  Statutes  unconstitutional  in  entirety. 

a.  In  general. 

In  State  ex  rcl.  Richards  v.  Cincinnati,  52 
Ohio  St.  419,  27  L.  R.  A.  737,  40  N.  E.  508,  It 
was  claimed  that  the  statute  Involved  was  ren- 
dered unconstitutional  In  Its  entirety  by  the 
fact  that,  by  the  use  of  the  word  "present"  In 
one  of  its  sections,  its  application  was  limited 
to  municipal  corporations  belonging  to  a  speci- 
fied class  at  the  time  of  its  passage,  so  as  to  In- 
fringe a  constitutional  provision  forbidding  the 
conferring  of  corporate  power  by  special  legis- 
lation. It  was  held  that  such  statute,  even 
though  entirely  obnoxious  to  the  constitutional 
provision,  was  rendered  valid  by  an  amendment 
which  re-enacted  the  offending  section,  but 
omitted  thQ  word  "present ;"  and  the  court  said 
that,  where  one  or  more  sections  of  a  statute 
are  amended  by  a  new  act,  and  the  amendatory 
act  contains  the  entire  section  or  sections 
amended,  such  sections  must  be  construed  as 
though  Introduced  in  the  place  of  the  repealed 
section  or  sections :  and  that  the  other  sections 
are  to  be  interpreted  In  connection  with,  and  in 
view  of,  the  amended  section  or  sections ;  and, 
in  its  application  to  cases  arising  after  the 
amendment  has  been  made,  the  whole  statute 
roust  have  the  same  operation  and  effect  as  If 
It  had   been  re-enacted  In  terms. 

Dicta  to  the  same  effect,  and  based  on  similar 
reasoning,  are  found  In  Sweet  v.  Syracuse,  129 
60  L.  R.  A, 


N.  Y.  337,  27  N.  E.  1081,  20  N.  E.  289,  where 
It  was  claimed  that  an  amendment  attempting  to 
remove  a  constitutional  defect  was  ineffective  by 
reason  of  the  fact  that  the  offending  provision 
was  a  necessary  part  of  the  entire  scheme  of 
the  act  and  rendered  It  void.  The  court,  while 
holding  that  the  unconstitutional  provision  did 
not  have  that  effect,  and  that  the  balance  of  the 
act  was  good,  and  consequently  could  be 
amended,  said  that  it  was  not,  however,,  pre- 
pared to  say  that,  even  if  the  whole  act  was 
rendered  invalid  In  consequence  of  the  Invalidity 
of  the  particular  section  Involved,  the  defect 
could  not  be  cured  by  an  amendment  which 
would  eliminate  the  unconstitutional  portion; 
that,  as  to  all  action  taken  under  such  an  act 
subsequently  to  its  amendment,  it  would  have  to 
be  construed  as  If  the  section  as  amended  had 
always  been  a  part  of  It,  and  that  It  would  then 
constitute  an  act  of  the  legislature  passed  with 
all  the  form  prescribed  by  the  Constitution,  and 
containing  no  provision   obnoxious  to  it. 

In  Ferry  v.  Campbell,  110  Iowa.  290,  50  L.  R. 
A.  92,  81  N.  W.  604,  a  collateral  inheritance 
statute,  which  was  unconstitutional  as  consti- 
tuting a  deprivation  of  property  without  due 
process  of  law  by  reason  of  Its  failure  to  pro- 
vide for  notice  to  the  heirs,  legatees,  or  dev- 
isees, of  the  appraisal  of  the  property,  was 
held  to  have  been  validly  amended  by  an 
amendatory  act  which  provided  for  such  notice. 
The  court.  In  so  holding,  said  that  the  original 
act  Imposed  a  tax  upon  the  property  of  a  tes- 
tator, and  declared  that  It  should  be  a  Hen  upon 
the  estate  from  the  death  of  the  decedent  un- 
til paid;  that  the  rate  per  cent  was  fixed,  and 
the  appraisement  was  necessary  simply  to  fix 
the  value  of  the  property  in  order  that  the  tax 
might  be  computed ;  that  there  was  no  objection 
to  the  levy  of  the  tax;  that  the  statute  was 
invalid  simply  because  the  legislature  did  not 
provide  for  notice  of  the  proceedings  by  which 
the  amount  of  the  tax  was  to  be  ascertained; 
that  a  re-enactment  of  the  whole  statute  w^as 
unnecessary,  as  the  amendatory  act  simply  re- 
moved an  Impediment  to  the  enforcement  of 
the  tax,  and,  when  that  impediment  was  re- 
moved, the  original  act  was  effectual  and  ca- 
pable of  enforcement. 

This  case  is  a  close  one,  and  differences  of 
opinion  may  arise  as  to  how  far  It  goes  in  hold- 
ing that  all  unconstitutional  statutes  may  be 
validly  amended  without  re-enactment,  by  a 
statute  which  removes  the  constitutional  objec- 
tion, regardless  of  whether  or  not  the  invalid 
portion  was  so  interwoven  with  the  purpose 
and  object  of   the  statute  as  to  render  It  In- 
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sessed  in  1897  and  1898  upon  lands  of  the 
prosecutor  in  the  township  of  Ridgefleld,  in 
the  county  of  Bergen,  and  set  aside  a  park 
tax  assessed  in  1897  upon  the  same  lands. 
The  present  writ  of  error  is  in  review  of 
such  affirmance. 

The  foundation  of  the  road  and  park  taxes 
is  an  act  entitled  "An  Act  Concerning  Public 
Holds  and  Parks,  and  Creating  Boards  for 
the  Control  and  Management  of  the  Same," 
approved  March  1,  1893  (P.  L.  p.  09,  3  Gen. 
Stat.  p.  2951),  as  amended  and  supplement- 
ed by  an  act  approved  March  17,  1896  (P.  L. 
p.  80),  and  accepted  in  said  township.  The 
act  of  1893  provided  that  the  township  com- 
mittee of  any  township  in  the  state  might 
cause  it  to  be  divided  into  convenient  road 
districts,  and  in  such  case  should  submit 
the  question  of  the  acceptance  or  rejection 
of  the  act  to  the  legal  voters  of  the  township, 
and  that  after  acceptance  such  committee 
should  call  an  assembly  of  the  freeholders 
of  each  district  to  elect  a  suitable  person, 
who  should  be  a  legal  voter  in  the  township 
and  a  freeholder  and  resident  in  such  dis- 
trict, as  a  road  commissioner  of  the  district 
for  a  term  of  three  years.  The  commission- 
ers elected  and  their  successors  were  consti- 
tuted a  board  of  commissioners,  to  be 
known   as   a   **public   road   board,"   of   the 


township.  At  the  same  meeting,  and  annu- 
ally thereafter,  the  assembled  freeholders 
were  authorized  to  vote  to  raise  money  by 
taxation  within  the  district  for  the  making, 
maintaining,  and  repairing  of  the  public 
highways  within  the  district,  and  for  keep- 
ing in  repair  and  improving  any  public 
parks  in  the  township.  Each  commissioner 
was  given  the  powers,  within  the  limits  of 
his  district,  of  the  overseers  of  highways, 
and  to  the  board  was  committed  the  duties 
of  the  township  committee  over  highways 
and  parks.  Powers  of  condemnation  and 
improvement,  and  assessment  of  consequent 
benefits,  were  also  conferred  by  the  act,  but 
those  are  not  involved  in  this  case.  The 
taxes  voted  in  each  district  were  to  be  as- 
sessed and  collected  by  the  township  assessor 
and  collector.  This  statute  was  by  the  su- 
preme court,  in  1894,  ^eld  unconstitutional 
in  Statti  ex  rcL  Allison  v.  Blake,  57  N.  J.  L. 
6,  25  L.  R.  A.  480,  29  Atl.  417,  because  the 
election  of  the  commissioners  was  limited  to 
the  freeholders  of  the  districts.  The  act  of 
189G  by  amendment  of  certain  sections  vest- 
ed the  power  to  elect  commissioners  and  to 
vote  taxes  in  the  legal  voters  of  the  respect- 
ive districts,  instead  of  in  the  freeholders  of 
the  districts,  and  authorized  the  township 
committee,  with  the  consent  of  the  public 


valid  In  Its  entirety.  However,  It  will  be  no- 
ticed, as  the  court  pointed  out,  that  the  objec- 
tion did  not  go  to  the  purpose  or  object  of  the 
statute  Itself,  but  merely  to  the  lack  of  a  pro- 
vision which  was  essential  to  its  enforcement. 
For  this  reason  it  cannot  be  said  that  this  case 
goes  any  further  than  to  hold  that  a  statute 
having  a  constitutional  o4)Ject  and  purpose,  and 
which  does  not  violate  any  provision  of  the  Con- 
stitution except  in  the  proceedings  that  It  pro- 
vides for  Its  enforcement,  is  not  invalid  and 
void,  but  is  simply  rendered  inoperative  and  an- 
enforcei^ble  by  .reason  of  the  absence  of  the 
provision  for  Its  enforcement,  abd  that  such  de- 
fect may  be  supplied  by  an  amendatory  statute 
which  provides  for  a  valid  method  of  enforce- 
ment. It  Is  a  valid  and  constitutional  statute  I 
creating  rights  and  fixing  liabilities,  but  omits 
to  prescribe  a  method  of  enforcing  It, — the  fact 
that  the  proceeding  for  enforcement  prescribed 
by  It  was  in  wild  left  It  as  though  such  provi- 
sion had  never  been  placed  there, — and  may  be 
validly  amended  by  adding  a  provision  prescrlb- 
iDg  proceedings  for  Its  enforcement. 

There  are  two  Indiana  cases   (Igoe  v.  State, 
14   Ind.    239;   Grubbs   v.    State.   24    Ind.    296) 
which  have  been  sometimes  cited  as  upholding 
the  proposition   that  an   unconstitutional   stat- 
ute cannot  be  amended ;  but  these  cases  do  not 
go   that   far.     The   portion   of   the   statute    to 
which  the  amendment  Involved  In  these  cases  re- 
lated   had    been   held    unconstitutional    on    the 
ground  that  Its  subject  was  not  expressed  in  the  . 
title  of  the  act,  and  the  amendment  did  not  at- 
tempt to  cure  this  defect.     The  most  that  can  I 
be  said  Is  that  they  hold  that  the  amendatory  i 
act    was    void,    not    because    It    attempted    to 
amend  an  unconstitutional  statute,  but  because  | 
the  amendment  did  not  cure  or  remove  the  de-  i 
feet ;  and,  consequently,  the  statute  as  amended 
remained  subject  to  the  same  constitutional  ob- 
jection  that  adhered  to  the  original  act. 

b.  Curing  defect  in  title  of  statute  by  amend- 
ment of  title  only. 

There  are  two  Pennsylvania  cases  which  hold 
that  a  statute  which  Is  unconstitutional  because 
CO  L.  R.  A. 


Its  subject-matter  Is  not  expressed  in  its  title 
cannot  be  rendered  valid  by  an  amendatory  act 
which  simply  amends  its  title.  Shear  v.  Pot- 
ter County,  9  Pa.  Dlst.  R.  289 ;  Teeple  v.  Wayne 
County,  23  Pa.  Co.  Ct.  861. 

In  the  Shear  Case  the  court  said:  "This  Is 
an  attempt  by  the  legislature  of  1899  to  make  a. 
void  statute  of  1897  legal  and  valid  by  simply 
amending  Its  title.  We  do  not  think  this  can 
be  done.  It  cannot  be  argued  that  the  act  of 
1897  was  not  void.  We  have  a  class  of  casps 
upholding  portions  of  acts  of  assembly  and  de- 
claring other  portions  of  the  same  nets  void. 
This  may  be  done  where,  by  striking  down  the 
Illegal  part,  a  good  and  valid  act  capable  of  en- 
forcement will  remain."  The  court  then  went 
on  to  say  that  the  act  Involved  did  not  belong 
to  this  class,  but  must  either  stand  or  fall  as  n 
whole,  and  concluded  by  saying:  "It  Is  au 
alarming  proposition  that  a  legislature  can  pass 
an  act,  void  because  the  subject  of  it  is  not  ex- 
pressed In  the  title,  and  then,  after  it  has  gone 
among  the  statutes  of  the  commonwealth,  a 
subsequent  legislature  impose  Its  burdens  upon 
the  public  by  simply  manufacturing  for  the 
void  act  a  good  title." 

In  the  Teeple  Case  the  court,  after  holding 
that  the  original  act  was  unconstitutional,  said  : 
"The  leglslnture  has  attempted  to  put  life  into 
this  dead  body  by  Ingrafting  It  with  a  new 
head.  If  the  main  stock  were  alive,  and  only 
the  top  were  affected,  this  Ingrafting  process 
might  give  It  new  life.  A  transfusion  of  blood 
may  save  a  dying  patient,  but  a  dead  one  can- 
not be  resurrected  by  such  process.  The  or- 
iginal act  never  was  a  law.  By  reason  of  Its 
constitutional  Infringement,  It  was  void  and 
dead  and  could  not  be  revived  in  this  manner." 
Whether  the  court  based  Its  decision  in  the 
Teeple  Case  solely  upon  the  reasoning  above 
quoted  is  rendered  somewhat  uncertain  by  the 
fact  that  such  language  is  followed  by  a  quota- 
tion from  the  Pennsylvania  Constitution  which 
declares  that  no  law  shall  be  revived,  amended. 
or  the  provisions  tberecrf  extended  or  conferred 
by  references  to  Its  title  only. 
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Toad  board,  to  increase  or  diminish  the  num- 
Iyer  or  change  the  boundaries  of  the  dis- 
tricts. The  foundation  of  the  lamp  tax  is 
an  act  entitled  "An  Act  Authorizing  the  Di- 
vision of  Townships  into  Street  Lighting 
Districts  and  the  Erection  and  Maintenance 
of  Street  Lights  Therein  and  the  Election  of 
Street  Light  Commissioners  in  Said  Dis- 
trict," passed  May  25,  1894  (P.  L.  p.  540; 
•3  Gen.  Stat.  p.  3669),  a»  amended  March  25, 
1896  (P.  L.  p.  132).  The  act  of  1894  au- 
thorized the  township  committee  of  any 
township  in  any  county  of  the  second  and 
third  class  in  the  state  to  set  off  and  divide 
the  said  township  into  districts,  to  be  desig- 
nated by  numbers,  and  to  alter  the  same 
Irom  time  to  time,  and  by  resolution  to  de- 
fine and  declare  the  limits,  boundaries,  and 
numbers  of  the  districts;  and  it  was  provid- 
ed that  the  same,  being  so  defined  and  de- 
<dared,  should  be  deemed  and  taken  as  street 
lighting  districts,  each  of  which  should  be 
a  body  corporate  under  the  name  of  ''Street 
Xiighting  District  No. — ,"  and  have  power 
to  sue  and  be  sued,  make  and  use  a  common 
seal,  and  all  other  corporate  powers  neces- 
sary for  carrying  out  the  powers  conferred 
by  the  act.  It  was  further  provided  that  on 
the  first  Tuesday  of  June  of  each  year  the 
legal  voters  of  such  district  should  be  au- 
thorized to  meet  for  the  purpose  of  electing 
three  commissioners  of  the  district,  and  to 
■determine  by  ballot,  by  the  vote  of  the  ma- 
jority of  those  present  and  voting,  a  sum  of 
money  ixt  be  raised  and  expended  within  the 
district  for  the  ensuing  year  for  the  erection 
and  maintenance  of  street  lights.  It  was 
further  provided  that  the  sum  so  apjjropri- 
ated  should  be  certified  to  the  commission- 
ers, who  should  give  notice  to  the  township 
assessor  to  assess  the  same  upon  the  taxable 
property  within  the  district,  and  that  the 
taxes  so  assessed  should  be  collected  by  the 
township  collector,  and  paid  over  to  the  com- 
missioners of  the  district,  who  were  em- 
powered to  expend  the  same  for  the  purpose 
of  lighting  the  streets  within  the  district. 
The  act  of  1896  by  amendment  eliminated 
the  restriction  of  the  original  act  to  town- 
ships in  particular  counties. 

We  agree  that  the  act  of  1893  was  uncon- 
stitutional for  the  reason  given  in  the  su- 
preme court  in  the  case  of  State  ex  rel.  Alli- 
son v.  Blake,  57  N.  J.  L.  6,  25  L.  R.  A.  480, 
29  Atl.  417.  In  Smith  v.  Howell,  6u  N.  J. 
li.  384,  38  Atl.  180,  in  an  opinion  in  the 
supreme  court  upholding  the  act  of  1894  as 
amended  it  was  rightly  conceded  that  the 
original  act  was  unconstitutional;  but  we 
do  not  approve  the  reason  given  for  that 
concession.  Such  reason  was  that  the  title 
of  the  act  could  not  support  legislation  not 
extending  to  all  townships.  The  case  of 
Beverly  v.  Wain,  57  N.  J.  L.  143,  30  Atl. 
545,  was  cited  as  authority ;  but  in  that  case 
the  object  expressed  in  the  title  of  the  stat- 
ute involved  was  legislation  respecting  "the 
cities  of  this  state," — a  phraseology  neces- 
sarily extending  to  all  such  cities,  while  the 
enactment  was  not  so  extensive.  The  opin- 
ion delivered  in  the  cause,  which  seems  to 
have  been  misleading  by  reason  of  a  terse 
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ness  otherwise  admirable,  has  been  properly 
explained  in  Johnson  v.  Ashury  Park,  60  N. 
J.  L.  427,  431,  39  Atl.  693,  and  Kennedy  v. 
Belmar,  61  N.  J.  L.  20,  25,  38  Atl.  756.  The 
real  reason  of  unconstitutionality  of  the  act 
of  1894  was  that  the  townships  of  the  speci- 
fied counties  had  no  characteristics  to  differ- 
entiate them  from  townships  of  other  coun- 
ties. The  act,  therefore,  was  in  violation  of 
article  4,  §  7,  JI  11,  of  the  Constitution,  pro- 
hibiting private,  local,  or  special  laws  regu- 
lating the  internal  affairs  of  towns  and 
counties. 

It  is  contended  for  the  plaintiff  in  error 
that,  notwithstanding  the  amendments  of 
1890,  the  legislation  recited  is  still  unconsti- 
tutional. A  preliminary  question  raised  is 
of  the  validity  of  the  two  acts  of  1896,  inde- 
pendently considered.  It  is  areued  that,  as 
the  original  statutes  were  void,  they  could 
not  be  amended.  For  the  purposes  of  this 
case  it  may  be  conceded  that  the  unconsti- 
tutional provisions  referred  to  were  insep- 
arable from  the  legislative  intent,  so  that  in 
each  case  the  entire  statute  was  unconsti- 
tutional. The  question  raised,  therefore,  is 
fairly  presented.  The  argument  is  that  an 
unconstitutional  statute  is  a  nullity. 
Granting  this,  it  does  not  follow  that  it  may 
not  be  imported  into  valid  legislation  by  ap- 
propriate reference.  It  is  entirely  within 
the  legislative  power  to  give  effect  to  docu- 
ments without  their  full  recital.  Statutes 
validating  agreements  of  lease,  merger,  or 
consolidation  of  railroad  corporations  are 
usually  cast  in  that  form  (e.  g,,  P.  L.  1871, 
pp.  946-1093;  P.  L.  1872,  p.  567).  The 
matter  is  one  purely  of  identification.  Sure- 
ly nothing  can  be  more  definite  than  a  ref- 
erence to  a  document  that  has  been  regular- 
ly promulgated  as  a  public  statute.  In 
Mortland  v.  State,  52  N.  J.  L.  521,  20  Atl. 
073,  it  was  held  by  this  court  that  a  statute 
providing  for  election  of  chosen  freeholders 
of  a  county  from  assembly  districts  created 
under  previous  legislation  was  valid,  wheth- 
er such .  districts  could  be  constitutionally 
created  or  not.  But  I  am  prepared  to  go 
farther,  and  hold  that  an  unconstitutional 
statute  is  nevertheless  a  statute;  that  is,  a 
legislative  act.  Such  a  statute  is  commonly 
spoken  of  as  void.  I  should  prefer  to  call  it 
unenforceable,  because  in  conflict  with  a  par- 
amount law.  If  properly  to  be  called  void, 
it  is  only  so 'with  reference  to  claims  based 
upon  it.  Neither  of  the  three  great  depart- 
ments to  which  the  Constitution  has  com- 
mitted government  by  the  people  can  en- 
croach upon  the  domain  of  another.  The 
function  of  the  judicial  department  with  re- 
spect to  legislation  deemed  unconstitutional 
is  not  exercised  in  rem,  but  always  in  per- 
sonam. The  supreme  court  cannot  set  aside 
a  statute  as  it  can  a  municipal  ordinance. 
It  simply  ignores  statutes  deemed  unconsti- 
tutional. For  many  purposes  an  unconsti- 
tutional statute  may  influence  judicial  judg- 
ment, where,  for  example,  under  color  of  it 
private  or  public  action  has  been  taken. 
An  unconstitutional  statute  is  not  merely 
blank  paper.  The  solemn  act  of  the  legisla- 
ture is  a  fact  to  be  reckoned  with.    Nowhere 
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has  power  been  vested  to  expunge  it  or  re- 
move it  from  its  proper  place  among  stat- 
utes. 

The  plaintiff  in  error,  in  support  of  his 
contention,  refers  us  to  this  injunction  of 
the  Constitution :  "No  law  shall  be  revived 
or  amended  by  reference  to  its  title  only, 
but  the  act  revived,  or  the  section  or  sec- 
tions amended,  shall  be  inserted  at  length." 
Art.  4,  §  7,  1i  4.  The  provision  as  to  revival 
has  no  baring  on  the  present  case.  The 
claim  is  that  under  the  provision  as  to 
amendment,  where  a  statute  is  wholly  un- 
constitutional, an  amendment  of  the  section 
or  sections  that  make  it  so  leaves  the  other 
sections  unaffected,  unless  inserted  at  length 
in  the  new  statute,  and  that  they  should  be 
considered  as  if  never  enacted,  so  that  the 
new  legislation  is  incomplete  and  ineffectual. 
This  is  a  strained  and  unnatural  construc- 
tion of  the  provision.  To  me  it  seems  very 
plain  that  the  two  documents  are  to  be  read 
together,  and  if,  when  so  read,  a  constitu- 
tional enactment  appears,  the  courts  must 
give  it  effect.  Of  course,  the  other  provi- 
sion of  the  same  paragraph  of  the  Constitu- 
tion, that  the  object  of  every  law  shall  be 
expressed  in  its  title,  must  be  considered; 
and  I  concede  that  a  statute  defective  in 
that  regard  cannot  be  made  constitutional, 
by  an  amendment  of  its  title,  in  a  statute 
similarly  defective.  For  example,  if  "An 
Act  Respecting  Wills"  should  purport  to 
treat  of  transactions  inUrr  vivoSf  it  could 
not  quoad  hoc  be  given  effect  by  legislation 
enacted  simply  under  the  title,  "An  Act  to 
Amend  an  Act  Respecting  Wills,"  even 
though  the  enactment  professed  to  amend 
the  title  of  the  original  statute.  But  where 
the  title  of  a  statute  is  comprehensive  of  the 
legislation,  both  original  and  amendatory,  I 
see  no  constitutional  or  other  objection  to 
perfecting  by  amendment  that  which  was 
originally  defective.  It  is  absurd  to  say 
that  inquirers  need  pay  no  attention  to  a 
bill  introduced  as  an  amendment  to  a  cited 
act  with  such  a  comprehensive  title,  simply 
because  they  conceive  that  the  original  act 
was  unconstitutional. 

Inferentially  the  point  has  already  been 
ruled  in  this  court.  In  Union  Twp.  v. 
Rader,  39  N.  J.  L.  609,  an  act  of  the  legisla- 
ture was  held  unconstitutional  because  its 
object  was  not  expressed  in  its  title;  but 
"An  Act  to  Repeal"  that  statute  was  held 
efficacious  to  compel  payment  of  claims  in- 
curred under  it.  The  provisions  for  that 
purpose  were  adjudged  to  be  incidental  to  an 
object  expressed  by  a  title  of  repealer  alone, 
and  were  upheld,  though  intelligible  only  by 
reference  back  to  the  statute  repealed.  The 
opinion  was  by  Chief  Justice  Beasley,  and 
was  delivered  on  demurrer  to  a  declaration 
in  a  suit  on  such  claims.  In  Union  Twp,  v. 
Radcr,  41  N.  J.  L.  617,  a  judgment  in  the 
action,  recovered  on  the  merits,  was  unani- 
mously affirmed.  The  opinion  of  this  court 
was  read  by  Chancellor  Runyon,  who  said 
(p.  621)  :  "The  supreme  court  in  Union 
Twp.  V.  Rader,  39  N.  J.  L.  509,  passed  upon 
all  the  questions  which  are  presented  here, 
except  that  which  relates  to  the  character 
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of  the  debts.  I  concur  in  the  views  of  thtLt 
court  in  regard  to  the  questions  dealt  with. 
in  the  opinion  in  that  case."If  an  unconsti- 
tutional statute  is  a  nullity,  no  such  legisla- 
tion as  that  sustained  in  the  case  cited  could 
have  been  constitutionally  possible  under  sl 
mere  title  of  supererogadve  repeal.  On  the 
other  hand,  if,  as  adjudged,  inquirers  should, 
infer,  merely  from  ^  title  of  proposed  re- 
pealer of  an  unconstitutional  statute,  that 
proper  equitable  relief  to  those  who  have  re- 
lied upon  it  may  be  afforded  in  the  repealing^ 
statute,  a  fortiori  should  it  be  held  that  they 
should  infer  from  a  title  of  amendment  of 
such  a  statute  that  it  is  proposed  to  remove 
its  defects.  A  view  opposite  to  that  now^ 
taken  would  lead  to  much  confusion.  Many 
statutes  are  of  doubtful  constitutionality. 
To  require  that  the  removal  of  such  a  doubt 
should,  at  the  peril  of  those  interested,  re- 
quire an  entirely  new  enactment,  involvings 
an  express  or  implied  repealer  of  the  doubt- 
ful legislation,  would  be  most  unreasonable. 
After  careful  consideration  of  the  subject,. 
I  have  reached  the  conclusion  that  a  statute 
so  framed  as  to  be  wholly  or  in  part  uncon- 
stitutional, but  having  a  title  expressing  a 
constitutional  object,  may  by  amendatory 
legislation  be  rendered  constitutional  with- 
out having  recourse  to  an  enactment  inde- 
pendent throughout  its  provisions. 

I  come,  therefore,  to  the  question  of  the 
validity  of  the  amended  legislation.  Under 
our  Constitution  the  power  of  the  legisla- 
ture over  the  administration  of  local  govern- 
ment is  unlimited,  except  by  the  inhibition,, 
above  cited,  of  private  local  or  special  laws 
regulating  the  internal  affairs  of  towns  and 
counties.  Road  districts,  like  school  dis- 
tricts, are  well-recognized  local  governmen- 
tal agencies,  and  may  be  either  corporate  or 
quasi  corporate.  Dill.  Mun.  Corp.  1st  ed^ 
§  10.  Districts  for  street  lighting  purposes,, 
though  less  common,  are  equally  intra  vires. 
Powers  of  local  government  may  be  divided 
and  subdivided  at  the  legislative  will,  and 
different  agencies  may  exercise  powers,  sepa- 
rately committed,  within  the  same  territory^ 
So  far  there  can  be  no  dispute.  The  require- 
ment of  generality  is  met  in  the  legislation 
before  us  by  its  extension  to  all  to^Tiships^ 
Hermann  \.  Outtenherg,  63  N.  J.  L.  616,  44 
Atl.  758.  The  condition  of  popular  accept- 
ance imposed  as  to  road  districts  is  valid. 
Re  Cleveland,  52  N.  J.  L.  188,  7  L.  R.  A.  431,. 
19  Atl.  17,  20  Atl.  317.  The  only  arguable 
objections  are  two,  which  are  common  to 
both  statutory  schemes  and  have  been 
strongly  urged  upon  us: 

( 1 )  iliat  the  vesting  in  the  township  com- 
mittees of  the  function  of  dividing  the  town- 
ship into  districts  for  the  respective  legisla- 
tive purposes  is  an  unwarrantable  delegation 
of  power.  It  is  assumed  that  authority  to- 
deline  the  districts  is  tantamount  to  author- 
ity to  create  them.  But  this  is  clearly  not 
so.  The  difference  may  be  illustrated  by 
familiar  examples.  The  general  act  for  the- 
formation  of  boroughs,  approved  April  5, 
1878  (1  Gen.  Stat.  p.  179),  was  declared 
constitutional  by  the  supreme  court  in  State 
V.  Clayton,  53  N.  J.  L.  277,  21  Atl.  1026. 


1902. 


State  v.  Cobker. 


For  nearly  twenty  years  it  formed  the  fund- 
amental law  under  which  scores  of  munic- 
ipalities were  organized,  and  is  even  yet  the 
source  of  their  existence,  although  now  gov- 
erned by  a  statute  embracing  all  boroughs 
(P.  L.  1897,  p.  285).  This  act  of  1878  on 
certain  conditions  gave  authority  to  the 
owners  of  one  tenth  of  the  taxable  real  es- 
tate within  limits  fixed  by  themselves  to 
set  in  motion  proceedings  for  the  erection  of 
a  borough  embracing  that  territory  by  con- 
sent of  the  majority  of  the  legal  voters 
therein.  "An  Act  Providing  for  the  Incor- 
poration of  Cities,"  approved  March  22,  1895 
(1  Gen.  Stat.  p.  785),  authorized  township 
committees,  on  petition  of  fifty  resident  free- 
holders suggesting  a  district  for  a  city,  to 
enlarge  or  diminish  its  area  and  to  submit 
the  question  of  incorporation,  as  a  city,  of 
the  district  thus  designated  to  the  legal  vot- 
ers thereof.  In  Stout  v.  Glen  RidgCy  69  N. 
J.  L.  201,  35  Atl.  913,  in  this  court,  the  va- 
lidity of  this  legislation  was  taken  for 
granted.  The  history  of  municipal  creation 
in  this  state  and  elsewhere  abounds  in  like 
instances  of  what  may  be  termed  delegation 
of  legislative  power  to  define  territorial  lim- 
its. The  case  is  analogous  to  that  presented 
by  general  laws  providing  for  private  cor- 
porations. The  designated  number  of  per- 
sons, by  signing  a  certificate  in  compliance 
with  the  particular  statute  invoked,  become 
a  body  corporate.  The  power  to  be  a  cor- 
poration is  conferred  by  the  legislature,  but 
IS  inoperative  until  recipients  are  provided. 
The  grant  of  power  to  commissioners  ap- 
pointed by  mayors  to  fix  the  number  and 
lines  of  city  wards  for  general  municipal 
purposes  has  been  upheld  by  this  court  in 
State,  McLaughlin^  Prosecutor,  v.  Newark, 
58  N.  J.  L.  202,  34  Atl.  13.  There  is  no 
reason  why  a  representative  township  com- 
mittee should  not  be  selected  as  an  appro- 
priate body  to  fix  the  number  and  lines  of 
district-s  for  legislative  purposes  more  lim- 
ited. In  this  state  from  a  very  early  day 
the  township  committees  have  been  author- 
ized to  divide  the  townships  into  road  dis- 
tricts. Pat.  Laws,  p.  325;  3  Gen.  Stat.  p. 
2817,  §  52.  In  1846  (P.  L.  p.  164)  the  right 
to  divide  townships  into  convenient  school 
districts  was  vested  in  a  town  superintend- 
ent of  schools,  to  be  elected  by  the  people, 
and  a  district  composed  of  parts  of  two 
townships,  even  if  in  different  counties, 
might  be  established  by  the  joint  action  of 
their  superintendents.  This  law  subsisted 
until  1867  (P.  L.  p.  360),  when  the  power 
was  transferred  to  a  county  superintendent 
of  schools,  and  thus  continued  until  the 
school  law  of  1894  consolidated  into  one  all 
the  school  districts  of  a  township,  except 
cities,  boroughs,  and  incorporated  towns, 
each  of  which  was  made  a  distinct  district. 
3  Gen.  Stat.  p.  3059,  pi.  246;  Id.  p.  3061,  pi. 
257.  The  validity  of  this  legislation,  con- 
formable as  it  was  to  that  of  many  other 
states,  has  never  been  challenged,  and  in  my 
judgment  is  unquestionable.  The  logical  re- 
siilt  of  this  train  of  reasoning  is  that  the 
road  districts  and  street  lighting  districts 
60  L.  R.  A. 


now  in  question  were  constitutionally  estab- 
lished. 

The  other  objection  is:  (2)  That  only  to 
the  political  divisions  of  the  state  can  the 
power  to  raise  money  by  taxation  be  commit- 
ted, and  that  the  districts  in  question  are 
not  such.  Granted  the  major  premise,  I 
cannot  concede  the  minor  one.  Depue,  J., 
speaking  for  this  court  in  Bernards  Twp.  v. 
Allen,  61  N.  J.  L.  228,  236,  39  Atl.  716,  40. 
Atl.  722,  said:  "The  legislature,  in  the  ex- 
ercise of  its  sovereign  power,  may  confer 
upon  the  minor  political  subdivisions  of  the 
state  (which  are  merely  instrumentalities 
for  the  better  administration  of  the  govern- 
ment in  matters  of  local  concern  )•  power  to 
impose  and  levy  local  rates,  taxes,  and  as- 
sessments to  provide  the  revenue  by  which 
municipal  expenses  are  borne  and  debts  and 
liabilities  paid,  on  the  principle  that  for  lo- 
cal purposes  the  local  authorities  are  the 
representatives  of  the  people.  The  powers 
conferred  on  boards  of  chosen  freeholders  in 
the  counties,  and  upon  other  political  subdi- 
visions, such  as  cities,  towns,  townships, 
etc.,  are  instances  in  which  this  legislative 
power  has  been  conferred  upon  minor  subdi- 
visions of  the  state."  It  is  plain  that  the 
learned  judge  never  meant  to  limit  the  range 
of  subdivision.  That  matter  must  be  one  of 
legislative  discretion,  as  he  himself  declared 
in  State  ex  rel.  White  House  School  Dist, 
No.  11  V.  Readington  Twp.  36  N.  J.  L.  66. 
A  borough  or  other  municipality  may  have 
its  sphere  of  taxation,  and  yet  be  subject  in 
other  respects  to  the  township,  of  which, 
for  many  purposes,  it  remains  a  part. 
State,  Pancoa^t,  Prosecutrix,  v.  Troth,  34 
N.  J.  L.  377,  36  N.  J.  L.  422.  Improvement 
commissioners  may  lawfully  tax  property. 
State,  Uoey,  Prosecutor,  v.  Ocean  Twp.  39 
N.  J.  L.  75;  State,  Auryansen,  Prosecutor, 
V.  HacJccnsack  Improvement  Commission,  45 
N.  J.  L.  113.  The  narrowness  of  scope  of 
the  powers  conferred  on  the  governmental 
agency  is  not  the  test.  Ihid.  A  single  gov- 
ernmental power  carries  with  it  pro  tanto 
all  the  essential  elements  of  sovereignty. 
In  State,  Ly decker.  Prosecutor,  v.  Engle- 
wood  Tir>p.  Drainage  d  Water  Comrs.  41  N. 
J.  L.  154,  157,  Mr.  Justice  Dixon  thus  states 
the  "distinctive  marks"  of  political  divi- 
sions: "That  they  embrace  a  certain  terri- 
tory and  its  inhabitants,  organized  for  the 
public  advantage,  and  not  in  the  interest  of 
particular  individuals  or  classes;  that  their 
chief  design  is  the  exercise  of  governmental ' 
functions;  and  that  to  the  electors  residing 
within  each  is  to  some  extent  committed  the 
power  of  local  government,  to  be  wielded  ei- 
ther mediately  or  immediately  within  their 
territory  for  the  peculiar  benefit  of  the  peo- 
ple there  residing." 

Applying  the  test  suggested,  which  seems 
a  proper  one,  the  legislation  in  question  am- 
ply fulfills  it.  The  policy  of  multiplying- 
governmental  agencies  and  subdividing  pow- 
ers is,  with  much  reason,  attacked  by  the 
plaintiff  in  error ;  but  that  consideration  has 
not  been  committed  to  the  judicial  depart- 
ment of  our  government.  The  courts  in 
such  matters  can  only  look  at  the  question  of 
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the  legislative  power.  On  the  question  of 
such  power  there  is  no  decision  of  this  court 
adverse  to  the  views  above  expressed,  and 
most  of  the  rulings,  if  not  the  dicta,  in  the 
supreme  court,  are  consistent  with  such 
views.  In  State  ex  rel.  Allison  v.  Blake,  57 
N.  J.  L.  6,  26  L.  R.  A.  480,  29  Atl.  417, 
Beasley,  Ch.  J.,  suggests  a  doubt  of  the  legal 
feasibility  of  committing  to  freeholders  the 
executive  powers  of  the  act ;  but  he  does  not 
even  remotely  intimate  any  diflSculty  inher- 
ing in  the  creation  of  road  districts  or  the 
vesting  in  them  of  the  power  of  taxation. 
The  doubt  he  does  suggest  must  be  resolved 
in  favor  of  the  power  to  require  a  property 
qualification  in  public  ofiicials.  10  Am.  & 
Eng.  Enc.  Law,  p.  406.  In  State,  UcCloaky, 
Proaeoutw,  v.  Chamherlin,  37  N.  J.  L.  388, 
the  essential  element,  in  a  sustainable  po- 
litical division,  of  the  popular  voice  of  the 
inhabitants  of  the  territory,  was  lacking  in 
the  drainage  districts  designated  by  the  stat- 
ute held  invalid,  and  the  tax  imposed  was 
an  arbitrary  one.  In  State,  Baldtcin,  Prose- 
cutor, V.  Fuller,  39  N.  J.  L.  676,  Affirmed  in 
40  N.  J.  L.  615,  in  State,  Ly decker.  Prose- 
cutor, V.  Englewood  Twp,  Drainage  d  Water 
Comrs.  41  N.  J.  L.  154,  in  State,  Morgan, 
Prosecutor,  v.  Elizabeth,  44  N.  J.  L.  67,  and 
in  Hoxccll  V.  Millville,  60  N.  J.  L.  95,  36 
Atl.  691, — ^there  were  the  same  substantial 
defects  in  the  legislation  involved  or  criti- 
cised. In  State,  Baldwin,  Prosecutor,  v. 
fuller,  Mr.  Justice  Van  Syckel,  in  answer  to 
the  supposed  parallel  of  a  school  district, 
very  aptly  distinguished  that  institution. 
He  said :  "It  is  a  district  incorporated  for 
an  object  affecting  only  those  residing  in  it. 
They  have  absolute  control  of  the  question 
whether  money  shall  be  raised,  and  the  fa- 
cilities it  affords  for  acquiring  an  education 
are  limited  to  those  upon  whom  the  burden 
is  cast."  All  the  considerations  mentioned 
apply  with  full  force  to  the  road  districts 
and  lamp  districts  now  in  controversy.  The 
deliverance  of  Mr.  Justice  Lippincott  in 
State,  Carter,  Prosecutor,  v.  Wade,  59  N.  J. 
L.  119,  35  Atl.  649,  was  mere  dictum,  for  the 
decision  of  the  cause  was  rightly  rested  on 
the  implied  repeal  of  the  statute  impugned. 
The  only  case  that  presents  features  at  all 
like  those  now  being  considered  is  State, 
Peck,  Prosecutor,  v.  Raritan  Tuyp.  52  N.  J. 
L.  319,  19  Atl.  610;  but  a  critical  examina- 
tion will  show  that  the  statute  there  con- 
demned is  clearly  distinguishable  from  those 
now  suh  judice.  Mr.  Justice  Garrison,  who 
participated  in  the  decision,  evidently  found 
it  no  barrier  to  the  result  reached  by  the 
same  court,  speaking  through  him,  in  Smith 
V.  Hoxvell,  60  N.  J.  L.  384,  38  Atl.  180,  where 
the  amended  street  lighting  district  act  now 
challenged  was  upheld,  and  in  the  judgment 
at  present  under  review.  It  is  true  that  the 
statute  held  unconstitutional  in  State,  Peck, 
Prosecutor,  v.  Raritan  Tup.  did  leave  to  the 
legal  voters  of  the  respective  lamp  districts 
authorized  the  fixing  of  the  sum  to  be  there- 
in raised  by  taxation;  but  it  was,  neverthe- 
less, held  that  they  were  not  political  divi- 
sions. Mr.  Justice  Magie,  who  spoke  for  the 
<*ourt,  after  conceding  that  dual  government 
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with  distinct  functions  mav  coexist  in  the 
same  territory,  and  that  all  that  is  neces- 
sary, in  order  to  make  an  organization  in- 
cluded within  a  township  a  political  divi- 
sion, is  that  it  shall  have  a  public  charac- 
ter and  be  endow^ed  with  some  powers  of  lo- 
cal government,  goes  on  to  state  the  reasons 
that  satisfy  him  that  no  such  organization 
was  designed  to  be  established  by  the  act 
then  before  the  court.  The  difference  from 
that  now  involved  is  very  striking.  He 
says:  "The  district  is  not  given  power  to 
elect  officers  to  act  for  it.  It  is  not  given 
a  corporate  name,  nor  corporate  authority, 
even  to  contract  for  the  erection  and  main- 
taining of  the  street  lamps;  and,  while  the 
voters  therein  are  authorized  to  determine 
the  amount  to  be  raised  for  street  lighting, 
the  money  voted  is  raised  and  expended  by 
the  township  officers,  who  represent  the 
township.  It  is  clearly  implied,  from  the 
t^rms  of  the  act,  that  the  township  commit- 
tee shall  determine  what  streets  shall  be 
lighted,  where  the  street  lamps  shall  be 
erected,  and  how  long  they  shall  be  main- 
tained. In  the  disposition  of  the  money 
raised  the  district  has  no  voice.  In  respect, 
therefore,  to  this  function  of  local  govern- 
ment, the  lighting  of  streets,  the  district  is 
not  given  a  separate  and  independent  exist- 
ence, nor  endowed  with  any  power  except  as 
a  part  of  the  township.  It  is  not  designed 
to  become  a  political  corporation  or  division 
of  the  state  such  as  that  considered  in 
State,  Auryansen,  Prosecutor,  v.  Hctckensack 
Improvement  Commission,  45  N.  J.  L.  113. 

'I*he  legislation  now  beinff  considered  pre- 
sents most,  if  not  all,  of  the  features  thus 
noted  as  absent  from  that  there  involved.  I 
am  satisfied  that  it  was  the  legislative  de- 
sign to  constitute  the  road  districts  and 
street  lighting  districts  in  question  political 
divisions,  for  the  purpose  of  the  exercise 
therein  of  the  governmental  powers  con- 
ferred and  of  incidental  taxation,  and  that 
such  design  was  thereby  accomplished.  The 
determination  of  the  supreme  court  in  the 
present  case,  therefore,  was  right;  but, 
doubtless  through  inadvertence,  there  is  an 
error  in  the  judgment.  The  land  of  the 
prosecutor  was  sold  for  the  taxes  of  1897, 
and  his  writ  directly  attacked  the  sale.  If 
the  park  tax  was  illegal,  as  declared  by  the 
court,  the  sale  that  included  it  was  also  ille- 
gal. Hopper  V.  Malleson,  16  N.  J.  Eq.  382; 
State,  Dixon,  Prosecutor,  v.  Jersey  City,  37 
N.  J.  L.  39,  approved  in  this  court  in  Pugh 
V.  Sinking  Fund  Comrs.  53  N.  J.  L.  629,  631, 
23  Atl.  270.  It  w^as  admitted  by  counsel  for 
the  defendants  in  error  that  the  park  tax 
was  illegal,  and  it  plainly  was  so,  for  the 
reason  that  the  provisions  of  the  act  of  1893 
were  too  meager  with  respect  to  parks  to  be 
eflectual,  and  the  expenditure  of  money 
raised  for  parks  was  not  limited  to  the  road 
district  voting  it,  but  was  made  general  for 
the  township. 

So  much  of  the  judgment  of  the  Supreme 
Court  as  affirms  the  sale  of  the  lands  of  the 
plaintiff  in  error  for  the  taxes  of  1897  should 
he  reversed,  and  in  all  other  respects  auch 
judgment  should  he  affirmed. 
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FOliRY,   Admr.,    etc.,    of    Edmond    Lynch, 
Appt., 

V. 

BROEKSMIT. 


(. 


.Iowa. 


.) 


1.  Tite  allo'waiice  of  945S  out  of  an  nn- 
dertaker's  bill  for  ^26  for  the  burial 
of  an  aged  Janitor,  whose  companions  were 
laboring  men,  and  whose  most  Intimate  friend 
was  a  street  sweeper,  and  whose  estate  was 
less  than  $5,000,  Is  excessive. 

-3.  A  witness's  estin&ate  of  the  reaaona- 
blenesa  of  the  expenses  of  a  fnneral 
Is  binding  on  neither  Jary  nor  court,  in  an  ac- 
tion to  recover  therefor  from  decedent's  es- 
tate. 


(February  4,  1003.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Linn  County  in 
iavor  of  plaintifT  in  a  proceeding  to  establish 
A  claim  for  funeral  expenses  against  the  es- 
tate of  Edmond  Lynch,  deciBased.    Reversed. 

Statement  by  Deemery  J. : 

Proceedings  to  establish  a  claim  for  fu- 
neral expenses  attending  the  burial  of  Ed- 
mond Lynch,  deceased.  The  administrator 
pleaded  that  the  expenses  were  extravagant 
and  foolish,  considering  the  condition  of  the 
decedent's  estate  and  his  social  standing  and 
station  in  life.  Trial  was  had  to  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  plain- 
tiff in  the  sum  of  $465.  The  administrator 
appeals. 

Mesara,  Smith  Sc  Smith  for  appellant. 
Messrs,  H.  M.  Troy  and  Redmond  A 
Stewart  for  appellee. 

Deemer,  J.,  delivered  the  opinion  of  the 
■court: 

Edmond  Lynch  was  about  eighty  years  of 
age  at  the  time  of  his  death.  He  had  for  a 
number  of  years  been  a  janitor  in  the  gen- 
eral ofTices  of  the  Burlington,  Cedar  Rapids, 
A  Northern  Railroad  (>>mpan^  at  Cedar 
Rapids.  He  had  no  relatives  m  that  city, 
And  boarded  with  a  Mrs.  Weir,  who  received 
her  pay  from  the  paymaster  of  the  railroad 
<*ompany.  His  associates  were  generally  la- 
boring men,  and  his  most  intimate  friend 
was  a  street  sweeper.  He  left  an  estate  val- 
ued at  not  exceeding  $5,000.  When  he  died, 
plaintifT  received  a  call  to  go  to  the  place 
where  the  body  was  lying,  and  to  take 
•charge  of  the  remains.  He  embalmed  the 
body,  dressed  it,  furnished  the  casket, 
hearse,  five  carriages,  chairs,  etc.,  for  the 
funeral,  and  presented  the  following  bill  to 
the  administrator  for  pa3rment: 

Note. — As  to  liabil  i  ty'of ^cTdent's  ^tate~f or 
funeral  expenses,  see  also,  in  this  series,  Fogg 
T.  Holbrook  (Me.)  33  L.  R.  A.  660. 
00  L.  R.  A. 


Oct.  31. 

Oct.  31. 
Oct.  31. 
Oct.  31. 
Nov.  1. 
Nov.  2. 
Nov.  2. 
Nov.  2. 
Nov.  2. 
Nov.  2. 
Nov.   2. 

Nov.    2. 


To  washing  and  embalm- 
ing body $  25  00 

Shaving 5  00 

Burial  robe 20  00 

Burial  slippers 3  50 

Casket 425  00 

Use  of  candelabra 5  00 

Chairs  and  candles 2  50 

Hearse 10  00 

Wagonette 4  00 

2  landaus,  at  $4.00 8  00 

2   three-seated  carriages, 

at  $4.00 8  00 

Personal     services     ren- 
dered    10  00 


$526  00 


Pavment  was  refused,  and  this  action  fol- 
lowed. The  trial  court  instructed:  ''(3) 
You  are  instructed  that  the  estate  of  de- 
ceased is  liable  for  all  reasonable  and  proper 
expenses  necessary  for  decent  interment  of 
the  deceased,  and  suitable  for  the  station  in 
life  of  deceased.  Now,  in  this  case  you  will 
satisfy  yourselves  from  the  evidence  whether 
the  items  of  charge  are  reasonable,  and  in 
conformity  v^ith  the  station  in  life  of  de- 
ceased, or  otherwise;  and  if,  from  the  evi- 
dence, you  find  that  any  of  the  charges  in 
the  account  are  not  reasonable  as  necessary 
expensejs  attending  the  decent  interment  of 
deceased  as  funeral  expenses,  you  will  dis- 
allow the  same,  and  allow  plaintiff  only 
what  the  evidence  satisfies  you  the  same  are 
reasonably  worth."  Defendant  contends 
that  the  verdict  is  contrary  to  these  instruc- 
tions, and  entirely  without  support  in  the 
evidence.  The  law  with  reference  to  such 
matters  is  well  settled,  and  generally  under- 
stood. Such  charges  are  not,  strictly  speak- 
ing, debts  due  from  the  deceased,  but  charges 
which  the  law  out  of  decency  imposes  upon 
his  estate.  And,  so  far  as  these  are  reason- 
able in  amount,  they  take  legal  priority  of 
all  such  debts;  as,  likewise,  do  the  adminis- 
tration charges.  A  decent  burial  should 
comport  with  the  social  condition  of  the  de- 
ceased and  the  amount  of  his  fortune.  Jus- 
tice to  creditors,  as  well  as  to  one's  surviv- 
ing family,  demands,  however,  that  there 
should  be  no  extravagant  outlay  to  their 
loss.  If  due  regard  to  the  character  and  so- 
cial or  public  standing  of  the  deceased  re- 
quires a  more  costly  funeral,  public  or  pri- 
vate liberality  should  defray  the  additional 
cost.  "Foolish  and  extravagant  funerals, 
ordered  by  those  not  immediately  concerned 
in  the  estate,  are  not  to  bind  the  representa- 
tive and  the  immediate  family  of  the  de- 
ceased." Schouler,  Exrs.  &  Admrs.  2d  ed. 
§  421.  Of  course,  one  who  furnishes  reason- 
able burial  equipment  should  be  allowed  the 
value  thereof  from  the  estate  of  the  de^ 
ceased,  although  it  was  not  ordered  by  the 
administrator,  or  authorized  by  him.  But 
whatever  is  furnished  should  reasonably 
comport  with  the  station  in  life  of  the  de- 
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ceased  and  the  amount  of  his  property.  The 
privilege  thus  granted  should  not  be  con- 
strued into  a  license  to  plunder  the  estate. 
Lynch  was  a  Catholic,  and  his  burial  was  in 
accord  with  the  customs  and  rites  of  that 
denomination.  This  was,  of  course,  perfect- 
ly legitimate;  but  it  is  not  shown,  nor  will 
we  infer,  that  such  customs  call  for  gold 
trimmings  or  silk  and  satin  linings  of  the 
casket.  Our  observation  has  led  us  to  be- 
lieve that  this  Christian  denomination  re- 
quires no  more  expensive  funeral  corteges 
for  its  members  than  any  other.  Surely, 
one  may  die  in  this  faith  without  being 
troubled  by  visions  of  the  undertaker  plun- 
dering his  estate.  Seriously,  the  matter  of 
a  man's  faith  has  little  to  do  with  the  ex- 
penses of  his  funeral.  It  may,  of  course, 
call  for  some  additional  properties,  which 
the  law,  out  of  regai*d  for  its  policy  of  reli- 
gious freedom,  will  consider  as  necessaries. 
But  the  mere  religious  faith  of  one  deceased 
adds  nothing  to  the  value  of  what  is  or 
should  be  furnished.  We  may  readily  agree 
that  all  the  items  mentioned  in  the  bill 
were  of  such  a  character  that  they  should 
have  been  furnished  without  being  bound  to 
accept  the  prices  affixed  as  reasonable.  That 
is  to  say,  the  deceased  needed  embalming,  he 
needed  proper  clothing  for  burial,  candela- 
bra, chairs,  candles,  carriages,  and  proper 
services.  But  his  burial  robe  need  not  be  of 
satin,  nor  his  casket  metallic.  The  only 
evidence  from  plaintiff  as  to  the  value  of  the 
items  furnished  was,  **They  are  all  reason- 
able." He  admitted  on  cross-examination 
that  he  never  heard  of  a  more  expensive 
robe  than  tlic  one  he  furnished;  that  he 
never  put  as  good  a  robe  as  this  one  on  a 
corpse  before  or  since ;  that  he  had  sold  cas- 
kets from  $0  up  to  $200  and  $250,  and  that 
he  had  never  before  or  since  sold  one  for 
$425;  that  the  casket  he  furnished  was 
made  of  oak,  broadcloth,  and  glass,  and  cov- 
ered with  broadcloth,  and  that  it  was 
trimmed  with  what  is  known  as  silver  and 
gold  plated  trimmings.  It  was  shown  in  the 
evidence  introduced  by  defendant  that  the 
customary  price  for  the  use  of  a  hearse  was 


$5 ;  that  plaintiff  paid  but  $3  apiece  for  th& 
landaus,  $3  each  for  the  carriages,  $3  for 
the  wagonette,  and  borrowed  the  candelabra,, 
for  the  use  of  which  he  paid  nothing.  It 
was  also  shown  that  the  usual  price  for  em- 
baJming  was  $10,  that  the  usual  price  of  a 
casket  for  such  cases  was  from  $40  to  $60^ 
that  $5  would  buy  a  very  nice  robe,  and  that 
there  was  no  charge  for  personal  services 
when  the  body  was  embalmed.  It  was  also 
shown  that  $40  or  $50  is  the  medium  price 
for  a  casket.  The  testimony  leaves  no  doubt 
in  our  minds  that  plaintiff  gave  L3mch  the 
best  he  had,  without  any  regard  for  expense, 
thinking,  perhaps,  that,  as  there  were  no 
known  relatives,  there  would  be  no  one  to 
object.  He  furnished  the  most  expensive 
materials,  and  provided  such  a  casket  as  he 
had  never  sold  "before  or  since."  Manifest- 
ly, this  does  not  comport  with  a  modest  es- 
tate of  less  than  $5,000,  nor  with  the  station 
the  deceased  had  in  business  or  society.  The 
mere  statement  of  the  case  condemns  the 
claims  more  efficiently  than  any  argument 
we  can  make.  But  it  is  said  that  plaintiff 
testified  that  the  prices  were  reasonable,  and 
the  jury  was  justified  in  believing  him ;  and 
it  is  also  argued  that  the  whole  matter  was 
for  the  jury  in  any  event.  Suffice  it  to  say 
that  neither  court  nor  jurj'  is  bound  by  a 
witness's  estimate  as  to  values,  and,  while 
the  issue  presented  in  this  case  is  ordinarily 
for  the  jury,  the  case  may  be  so  plain  that  ft 
is  the  duty  of  the  court  to  interfere.  That 
is  the  situation  here.  The  idea  that  a  man 
dying  leaving  an  estate  of  less  than  $5,000 
should  have  a  casket  costing  $425,  and  that 
his  estate  should  be  burdened  with  funeral 
expenses  amounting  to  $526,  is  little  short 
of  ridiculous.  Courts  will  not  permit  such 
an  injustice  to  be  tolerated,  no  matter  what 
the  finding  of  the  jury.  The  case  is  re- 
versed, and  remanded  for  a  new  trial,  or,  at 
plaintiff's  option,  he  may  have  judgment  in 
this  court  for  the  sum  of  $150.  •  This  option 
is  to  be  exercised  within  thirty  days  from 
the  filing  of  this  opinion.  Plaintiff  will,  in 
any  event,  pay  the  costs  of  this  appeal. 
Reversed. 
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*Tlie  'writ  of  error  eoram  nobis  'vrlll  mot 
lie  to  vacate  a  Judgment  of  conviction 
and  secure  a  retrial  of  the  accused,  because 
of  his  inability  within  statutory  limits  of 
time  to  prepare  a  record  on  appeal   to  this 

♦Ileadnote  by  Doster,  Ch.  J. 


NoTK. — As  to  scope  of  writ  of  coram  nobis, 
pee  also,  in  this  series,  State  v.  Calhoun  (Kan.) 
18    L.   R.    A.    838  and  note;   also   Withrow  v. 
Smlthson    (W.   Va.)    10  L.  R.  A.  762. 
60  L.  R.  A. 


court  showing  the  errors  of  which  complaint 
was  made.  Such  writ  lies  only  to  correct  er- 
rors of  fact  In  ignorauce  or  disregard  of 
which  the  Judgment  was  pronounced,  and  to 
relieve  from  which  no  other  remedy  exists. 

(January  10,  1903.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  refusing- 
to  vacate  a  judgment  convicting  defendant 
of  murder.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 
Messrs.  Hayden  ft  Hayden  and  "Welek 
ft  Welch,  for  plaintiff  in  error: 

Collins  was,  without  fault  or  negligence 
on  his  part,  deprived  of  the  right  of  appeal. 
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Until  the  enactment  of  chap.  275,  Sess. 
Laws  1001,  a  bill  of  exceptions,  to  be  avail- 
able, must  have  been  settled,  signed,  and 
filed  during  the  same  term  of  court  at  which 
the  rulings  of  the  court  complained  of  were 
made. 

Oallagher  v.  Southwood,  1  Kan.  143; 
JState  V.  Montgomery f  8  Kan.  351;  State  v. 
Bohan,  19  Kan.  48 ;  State  v.  Schoencwald,  26 
Kan.  288;  State  v.  Burrows,  33  Kan.  14, 
5  Pac.  449;  State  v.  Smith,  38  Kan.  194, 
16  Pac.  254;  South  Haven  v.  Christian,  49 
Kan.  229,  31  Pac.  154;  Powers  v.  McCue,  48 
Kan.  477,  29  Pao.  686;  Martin  v.  Southern 
Kansas  R.  Co.  61  Kan.  162,  32  Pac.  901. 

The  supreme  court  of  Kansas  should  pass 
upon  the  alleged  errors  committed  by  the 
trial  court  before  anyone  has  the  right  to 
43ay  that  he  has  had  a  fair  trial,  and  has  no 
right  to  complain. 

State  V.  Smith,  38  Kan.  194,  16  Pac.  254. 

John  Collins  cannot  be  charged  with  neg- 
ligence in  relying  on  the  official  court  sten- 
ographer for  a  transcript  of  the  proceedings 
necessary  to  be  shown  in  the  preparation  of 
his  bill  of  exceptions. 

Curran  v.  Wilcox,  10  Neb.  449,  6  N.  W. 
762;  Richards  v.  State,  22  Neb.  145,  34  N. 
^V.  346;  Borhach  v.  Omaha,  49  Neb.  861, 
69  N.  W.  121 ;  Mathews  v.  Mulford,  53  Neb. 
:262,  73  N.  W.  661 ;  State  ex  rel.  Downing  v. 
Gaslin,  32  Neb.  291,  49  N.  W.  363;  Vincent 
T.  State,  37  Neb.  672,  56  N.  W.  320;  Holland 
T.  Chicago,  B.  d  Q.  R,  Co.  52  Neb.  100,  71 
N.  W.  089;  Cameron  v.  Calkins,  43  Mich. 
191,  6  N.  W.  292;  Gram  v.  Wasey,  45  Mich. 
^23,  7  N.  W.  84,  762;  Keady  v.  Owers 
(Colo.)  69  Pac.  509. 

The  deprivation  of  the  right  of  appeal  is 
•equivalent  to  a  denial  of  '^the  equal  protec- 
tion of  the  laws." 

Re  Parrott,  6  Sawy.  349,  1  Fed.  481;  Peo- 
ple ex  rel.  Wright  v.  Detroit  Super.  Ct. 
Judge,  41  Mich.  726. 

Although  a  statute  may,  upon  its  face  and 
in  terms,  be  constitutional,  yet  if,  in  its  ap- 
plication, a  person  is  practically  deprived  of 
the  "equal  protection  of  the  laws,"  he  is  en- 
titled to  redress. 

Ex  parte  Virginia,  100  U.  S.  339,  25  L. 
«d.  076;  Neal  v.  Delaware,  103  U.  S.  370, 
26  L.  ed.  567;  Williams  v.  Mississippi,  170 
U.  S.  213,  42  L.  ed.  1012,  18  Sup.  Ct.  Rep. 
683:  Carter  v.  Texas,  177  U.  S.  442,  44  L. 
«d.  839,  20  Sup.  Ct.  Rep.  687. 

The  denial  of  the  ri^ht  of  appeal  is  a 
deorivation  of  liberty  without  "due  process 
oflaw." 

State  V.  Whisner,  35  Kan.  271,  10  Pac. 
852;  Trammell  v.  State,  1  Tex.  App.  121; 
Ruston  V.  State,  15  Tex.  App.  336;  2  Story, 
Const.  6th  ed.  §  1943;  State  v.  Wright,  111 
Iowa,  621,  82  N.  W.  1013;  State  v.  Gray 
<Iowa)  87  N.  W.  416;  State  v.  Height 
<Iowa)  88  N.  W.  331. 

The  facts  shown  in  application  for  the 
writ  of  error  coram  nobis  constitute  suffi- 
cient cause  for  vacating  the  judgment. 

Curran  v.  Wilcox,  10  Neb.  449,  6  N.  W. 
762;  Parker  v.  Kuhn,  19  Neb.  394,  27  N.  W. 
399;  Richards  v.  State,  22  Neb.  145,  34  N. 
W.  346:  Borhach  v.  Omaha,  49  Neb.  851,  69 
m  L.  R.  A. 


N.  W.  121;  Mathews  v.  Mulford,  53  Neb. 
252,  73  N.  W.  661;  State  ex  rel.  Downing 
v.  Gaslin,  32  Neb.  291,  49  N.  W.  353 ;  Vin- 
cent V.  State,  37  Neb.  672,  66  N.  W.  320; 
Holland  v.  Chicago,  B,  d  Q.  R.  Co.  52  Neb. 
100,  71  N.  W.  989;  Cameron  v.  Calkins,  43 
Mich.  191,  5  N.  W.  292;  Gram  v.  Wasey,  45 
Mich.  223,  7  N.  W.  84,  762;  People  ex  rel. 
Wright  v.  Detroit  Super.  Ct.  Judge,  41  Mich. 
726,  49  N.  W.  025;  Malony  v.  Adsit,  175  U. 
S.  281,  44  L.  ed.  163,  20  Sup.  Ct.  Rep.  115; 
Hume  V.  Bowie,  148  U.  S.  245,  37  L.  ed.  438, 
13  Sup.  Ct.  Rep.  582;  Keady  v.  Owers 
(Colo.)  69  Pac.  609;  Isler  v.  Haddock,  72 
N.  C.  119:  Trammell  v.  State,  1  Tex.  App. 
121;  Bahb  v.  State,  8  Tex.  App.  173;  Rus- 
ton V.  State,  15  Tex.  App.  336;  Johnson  v. 
State,  16  Tex.  App.  372;  Henderson  v.  State, 
20  Tex.  App.  304;  State  v.  Parks,  107  N.  C. 
821,  12  S.  E.  572;  Hughs  v.  Washington,  65 
III.  218;  Tyler  v.  Lathrop,  6  Vt.  170;  Ed- 
wards V.  Osgood,  33  Vt.  224;  Scoti  v.  Dar- 
ling, 66  Vt.  510,  29  Atl.  993. 

If  John  Collins  suffered  a  great  wrong  by 
being  deprived  of  the  benefit  of  the  excep- 
tions taken  by  him,  then  the  principles  of 
natural  justice  and  equity,  as  well  as  the 
mandate  of  our  supreme  law,  entitle  him  to 
adequate  remedy. 

Kan.  Const.  Bill  of  Rights,  §  18 ;  Hurtado 
v.  California,  110  U.  S.  516,  28  L,  ed.  232, 
4  Sup.  Ct.  Rep.  Ill,  292;  United  States  v. 
Lee,  106  U.  S.  196,  27  L.  ed.  171,  1  gup.  Ct. 
Rep.  240. 

Jf  this  was  an  action  tq  which  the  state 
was  not  a  party,  John  Collins  might  obtain 
relief  by  a  suit  in  equity. 

Curran  v.  Wilcox,  10  Neb.  449,  6  N.  W. 
762 ;  Holland  v.  Chicago,  B.  d  Q.  R.  Co.  52 
Neb.  100,  71  N.  W.  989. 

Or  by  a  writ  of  audita  querela. 

Tyler  v.  Lathrop,  5  Vt.  170;  Edwards  v. 
Osgood,  33  Vt.  224;  Scott  v.  Darling,  66  Vt. 
510,  29  Atl.  993. 

Or  by  mandamus  to  vacate  the  judgment. 

People  ex  rel.  Wright  v.  Detroit  Super. 
Ct.  Judge,  41  Mich.  726,  49  N.  W.  925. 

The  only  reason  why  he  cannot  pursue 
either  of  these  remedies  in  this  action  is 
that  each  is,  in  effect,  an  independent  suit, 
and  neither  proceeding  will,  therefore,  lie 
against  the  state  in  its  sovereign  capacity. 

Ashell  V.  State,  60  Kan.  51,  55  Pac.  338: 
Com.  V.  Berger,  8  Phila.  237:  Avery  v. 
United  States,  12  Wall.  304,  20  L.  ed.  405. 

The  ordinary  motion  for  a  new  trial 
would  not  afford  the  proper  remedy,  be- 
cause, whenever  matters  occurring  either 
prior  or  subsequent  to  the  rendition  of  a 
judgment  are  alleged  as  cause  for  the  recall- 
ing or  vacation  thereof,  an  issue  of  fact  is, 
or  may  be,  presented,  which  is  triable  by 
jury. 

State  V.  Calhoun,  50  Kan.  523,  18  L.  R.  A. 
838,  32  Pac.  38;  Sanders  v.  State,  85  Ind. 
318,  44  Am.  Rep.  29;  Adler  v.  State,  35  Ark. 
517,  37  Am.  Rep.  48;  France  v.  Steele,  14 
Vt.  479;  Avery  v.  United  States,  12  Wall. 
305,  20  L.  ed.  405;  Brooks  v.  Hunt,  17 
Johns.  484. 

Writ  of  error  coram  nobis  is  the  appropri- 
ate rcmedv. 


574 


Kansas  SuPBtaicB  Goubt. 


Jah.^ 


State  y.  Calhoun,  50  Kan.  623,  18  L.  R. 
A.  838,  32  Pac.  38;  NeaUs  v,  Diok8,  72  Ind. 
374;  Re  Malison,  36  Kan.  729,  14  Pac.  144; 
A  shell  V.  State,  60  Kan.  51,  55  Pac.  338,  62 
Kan.  209,  61  Pac.  690;  Dohhs  v.  State,  62 
Klin.  108.  61  Pac.  408,  63  Kan.  321,  65  Pac. 
658;  (iiddinge  v.  Steele,  28  Tex.  735,  91  Am. 
Dec.  336;  Poicell  v.  Oott,  13  Mo.  458,  53 
Am.  Dec.  153 ;  Sanders  v.  State,  85  Ind.  318, 
44  Am.  Rep.  20 :  Adler  v.  State,  35  Ark.  517, 
37  Am.  Rep.  48 ;  Tyler  v.  Morris,  20  N.  C. 
(4  Dev.  *  B.  L.)  487,  34  Am.  Dec.  395; 
Latshaiv  v.  McNees,  50  Mo.  381 ;  Holford  v. 
Alexander,  12  Ala.  280,  46  Am.  Dec.  260; 
McMillan  v.  Baker,  20  Kan.  50. 

The  writ  of  error  coram  nobis  is  allowed 
for  errors  of  fact,  for  errors  in  the  process 
or  through  default  of  clerks. 

7  Enc.  PI.  &  Pr.  p.  821 ;  United  States  v. 
Plwner,  3  Cliff.  58,  Fed.  Gas.  No.  16,056; 
iMtshaiT  V.  McNees,  50  Mo.  384. 

The  right  of  appeal  should  be  considered 
with  ^eater  liberality  in  a  criminal,  than 
in  a  civil,  action. 

14  Knc.  PI.  &  Pr.  p.  845;  Bedford  v.  State, 
5  Humph.  552;  uains  v.  State,  2  Humph. 
442;  State  v.  Jones,  12  Mo.  App.  93;  An- 
dersen V.  State,  43  Ck>nn.  514,  21  Am.  Rep. 
669:  Falh  v.  People,  42  111.  331;  United 
States  V.  Briggs,  8  Mackey,  585;  State  v. 
Tomlinson,  11  Iowa,  401. 

The  wrong  whicn  our  client  has  suffered 

{>re6ents  a  case  which  must  appeal  so  strong- 
y  to  the  conscience  of  the  court  that  a  de- 
nial of  the  relief  prayed  for  must  seem 
equivalent  to  a  denial  of  justice.  Under 
such  circumstances  it  can  never  be  the  duty 
of  a  court  to  refuse  the  suitor's  prayer  upon 
the  technical  ground  that  none  of  the  exist- 
ing forms  of  remedy  are  exactly  applicable 
to  the  case  presented. 

Fisher  v.  Prince,  3  Burr.  1363;  Hale  v. 
Hardon,  37  C.  C.  A.  240,  95  Fed.  747 ;  Pot- 
ter's Dwarr.  Stat.  123;  3  Bl.  Com.  123; 
Broom,  Legal  Maxims,  193;  1  Kent,  Com. 
404;  Stief  v.  Hart,  1  N.  Y.  30;  Mara  v. 
<??«n,  6  T.  R.  1 ;  Ashby  v.  White,  2  Ld. 
Raym.  938;  Boody  v.  Watson,  64  N.  H.  162, 
9  Atl.  794;  Hayward  v.  Bath,  35  N.  H.  514; 
Walker  v.  Walker,  63  N.  H.  321,  56  Am. 
Rep.  514;  Oicen  v.  Weston,  63  N.  H.  599,  56 
Am.  Rep.  647,  4  Atl.  801 ;  Peaslee  v.  Dudley, 
63  N.  H.  220. 

Mr.  Galen  Niohols,  for  defendant  in  er- 
ror: 

The  common  law  did  not  provide  for  ap- 
peal or  new  trial  in  case  of  felony. 

Reg.  v.  Berirand,  10  Cox  C.  C.  618;  Har- 
ris, Crim.  Law,  406;  Sanders  v.  State,  85 
Ind.  324,  44  Am.  Rep.  29. 

Therefore,  if  the  accused  desires  to  accept 
the  possible  benefits  of  statutory  law  in  ex- 
cess of  his  rights  under  the  common  law,  he 
must  put  himself  clearly  within  the  provi- 
sions of  the  statute. 

The  office  of  a  writ  of  coram  nobis  is  to 
bring  the  attention  of  the  court  to,  and  ob- 
tain relief  from,  errors  of  fact,  or  a  valid 
defense  existing  in  the  facts  of  the  case,  but 
which,  without  negligence  on  the  part  of  the 
defendant,  was  not  made  either  through  du- 
ress or  fraud  or  excusable  mistake;  these 
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facte  not  appearing  on  the  face  of  the  rec- 
ord, and  being  such  as,  if  known  in  season,, 
would  have  prevented  the  rendition  and  en- 
try of  the  judgment  questioned. 

5  Enc.  PI.  &  Pr.  p.  27;  Bronson  v.  Schul- 
ten,  104  U.  S.  416,  26  L.  ed.  799;  1  Black,. 
Judgm.  §  300 ;  Roughton  v.  Brovm,  53  N.  C. 
(8  Jones  L.)  394;  Adler  v.  State,  35  Aik. 
529,  37  Am.  Rep.  48;  Pickett  v.  Legertoood,^ 
7  Pet.  144,  8  L.  ed.  638;  Sqnders  v.  State, 
85  Ind.  326,  44  Am.  Rep.  2d;  Crawford  v. 
Williams,  1  Swan,  341;  Bigham  v.  Breu)ery 
4  Sneed,  433;  2  Tidd,  Pr.  1137;  Sheepshanks^ 
V.  Lucas,  1  Burr.  410;  Tyler  v.  Morris,  20 
N.  C.  (4  Dev.  &  B.  L.)  489,  34  Am.  Dec. 
396;  Birch  v.  Triste,  8  East,  415;  Dwuit- 
vant  V.  Miller,  1  Baxt.  227;  Asbell  v.  State,. 

62  Kan.  209,  61  Pac.  690;  Dcibhs  v.  StaU, 

63  Kan.  321,  65  Pac.  658. 

Mr.  A.  A.  Qodardy  Attorney  General,, 
also  for  defendant  in  error. 

Beeter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  proceeding  in  error  coram  no- 
bis, begun  in  the  district  court  to  vacate  a 
judgment  of  conviction  of  John  H.  CoUins^ 
of  the  crime  of  murder,  and  to  secure  for 
him  a  retrial.  The  court  below  denied  tne 
writ,  and  from  ite  order  of  denial  this  pro- 
ceeding in  error  has  been  instituted.  The 
sole  gi-ound  upon  which  a  claim  of  right  to- 
the  writ  is  based  is  that  Collins  was  pre- 
vented from  appealing  his  case  to  this  court 
because  of  his  inability  to  make  up  a  record 
embodying  his  exceptions  to  the  rulings  of 
the  court  trying  him,  and  showing  the  er- 
rors committed  against  him,  within  the  time 
allowed  by  law  for  perfecting  and  filing- 
such  record.  That,  however  grievous  the 
hardship,  does  not  constitute  a  reaeon  for 
the  issuance  of  the  writ  of  error  coram  no- 
bis. That  writ  lies  only  to  correct  the  rec- 
ord of  the  trial  itself  in  matters  of  fact  ex- 
isting at  the  time  of  the  pronouncement  of 
the  judgment,  but  in  respect  of  which  the 
court  was  unadvised,  but  of  which,  had  it 
been  advised,  the  judgment  would  not  have 
been  pronounced.  The  unvarying  test  of  the 
writ  civram  nobis  is  mistake  or  lack  of 
knowledge  of  facts  inhering  in  the  judgnient 
itself.  It  haB  never  been  granted  to  relieve 
from  consequences  arising  subsequently  to- 
the  judgment.  In  State  v.  CaXhoun,  50  Kan. 
523,  18  L.  R.  A.  838,  32  Pac.  38,  it  was  al- 
lowed in  order  to  relieve  from  the  consequen- 
ces of  a  plea  of  guilty  made  through  duress 
of  fears  induced  by  threats  of  mob  violence, 
in  Asbell  v.  State,  62  Kan.  209,  61  Pac.  690, 
it  was  denied  for  the  reason  that  the  facts 
on  which  the  application  was  predicated 
were  known  during  the  progress  of  the  trial, 
or  were  available  on  motion  for  new  trial, 
or,  if  not  known  in  time  for  use  on  motion 
for  new  trial,  would  be  merely  cumulative 
upon  facts  which  were  known  at  that  time. 
In  that  case  it  was  held  that  "the  office  of 
the  writ  of  error  coram  nobis  is  to  bring  to 
the  attention  of  the  court,  for  correction,  an 
error  of  fact,— one  not  appearing  on  the  face 
of  the  record,  unknown  to  the  court  or  the 
party  affected,  and  which,  if  known  in  sea- 
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son,  would  have  prevented  the  rendition  of 
the  judgment  challenged."  In  Dobba  v. 
Statey  63  Kan.  321,  65  Pac.  658,  the  writ 
was  denied  as  a  means  of  relief  from  preju- 
dicial matters  occurring  before  and  on  the 
trial,  such  as  inability  to  learn  and  present 
facts  entitling  the  party  to  a  change  of 
venue,  ignorance,  or  unfaithful  conduct  of 
his  attorney,  etc.  The  court,  among  other 
thingy,  held  that  "the  application  for  a  writ 
of  error  coram  nobis  must  show  that,  if  the 
facte  upon  which  the  error  is  predicated  had 
been  presented  to  the  trial  court,  the  judg- 
ment complained  of  could  not  have  been  en- 
tered.'*   All  the  decisions  are  to  the  effect 


that  the  writ  lies  only  to  correct  errors  of 
fact,  in  ignorance  or  disregard  of  which  the 
judgment  was  pronounced,  to  relieve  from 
which  no  other  remedy  exists.  None  of  the 
courts  have  used  it  to  relieve  from  the  mis- 
fortune of  being  unable  to  prosecute  an  ap- 
peal for  the  correction  of-  errors  of  law.  We 
cannot  allow  it  to  be  used  for  such  purpose. 
We  cannot  invent  forms  of  procedure  to  re- 
lieve unfortunate  suitors. 

The  judgment  of  the  court  below  will  be 
affirmed. 

All  the  Justices  concur. 
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A  municipal  corporation  la  not  liable 
for  Injuries  caused  by  failure  to  prevent 
coastinf:  in  its  streets,  since  the  duty  of  pre-, 
venting  such  conduct  rests  on  the  officers  as 
servants  of  the  state. 

(March  3,  1003.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fleming  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  6.  A.  Cassidy,  J.  D.  Prnn- 
phrey,  and  J.  F.  M alier  for  appellant. 

Messrs,  W.  G.  Dearing  and  O.  B. 
Brlglit  for  appellee. 

NanB,  J.,  delivered  the  opinion  of  the ' 
court: 

The  appellant  sued  the  city  of  Flemings- 
burg,  alleging  that  in  the  month  of  Febru- 
ary, 1902,  a  heavy  sleet  had  fallen,  and  the 
streets  of  the  city  were  covered  with  ice  and 
snow,  which  remained  on  the  streets  for  sev- 
eral days,  during  which  time  the  mayor  and 
the  other  officials  of  the  city  suffered,  per- 
mitted, and  encouraged  men  and  boys  to  con- 
gregate on  and  coast  down  Main  street,  a 
distance  of  400  or  500  yards,  on  sleds  and 
slides,  at  the  rate  of  about  75  miles  per 
hour,  to  the  great  danger  of  persons  using 
this  street  and  other  streets  crossing  it; 
"that  tliis  coasting  was  kept  up  almost 
throughout  the  entire  day  of  the  7th  of  Feb- 


ruary, 1902,  the  day  on  which  appellant  was 
injured,  and  many  complained  to  the  author- 
ities, the  mayor,  police  judge,  councilmen, 
and  marshal,  and  they  neglected  and  refused 
to  prevent  or  stop  the  illegal  usage  and  prac- 
tice of  coasting  on  the  street,  although  the 
street  was  appropriated  almost  entirely  to 
the  use  of  boys  and  reckless  men,  white  and 
black,  who  were  boisterous  and  riotous  in 
their  behavior  and  manner,  and  the  same 
was  continued  for  several  days,  with  the 
knowledge  of  the  officials  of  the  defendant, 
without  protest  from  them,  or  any  effort  to 
prevent  it,  and  that  the  officials  could  have 
prevented  the  illegal  and  dangerous  use  of 
the  streets  if  they  had  made  any  effort  to  do 
so;  that  on  the  evening  of  the  7th  day  of 
February,  1902,  about  the  hour  of  seven 
o'clock,  appellant  started  to  the  business 
portion  of  the  city,  and  in  his  effort  to  cross 
Main  street,  and  when  exercising  ordinary 
care  for  his  own  safety,  he  was  run  against 
by  one  of  the  coasters  with  a  sled,  and  was 
knocked  down,  and  his  head  injured,  his  col- 
lar bone  broken,  and  he  was  otherwise 
bruised  and  severely  injured,  and  was  put 
to  great  expense  in  the  way  of  medical  and 
doctor  bills  to  effect  a  cure ;  and  that  he  was 
permanently  injured,  to  his  damage  in  the 
sum  of  $2,000."  The  court  below  sustained 
a  demurrer  to  that  petition,  and  appellant 
is  here  on  appeal. 

There  are  two  general  principles  underly- 
ing the  administration  of  government  of 
municipal  corporations:  The  one  is  that  a 
municipal  corporation,  in  the  preservation 
of  peace,  maintenance  of  good  order,  and 
the  enforcement  of  the  laws  for  the  safety  of 
the  public,  possesses  governmental  functions, 
and  represents  the  state.  The  other  is  where 
the  municipal  corporation  exercises  those 
powers  and  privileges  conferred  for  private. 


Note. — As  to  liability  of  municlpnlity  for 
failing  to  prevent  riding  of  bicycle  on  sidewalk, 
nee  Jones  v.  Williamsburg  (Va.)  47  L.  R.  A. 
294. 

As  to  failure  to  enforce  limiting  speed  of  bi- 
cycle, see  Hagerstown  v.  Klotz  (Md.)  54  L.  R. 
A.  940. 

As  to  distinction  between  private  and  public 
functions  of  municipality  in  respect  to  liability 
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for  negligence,  see  note  to  Barron  v.  Detroit 
(Mich.)  19  L.  R.  A.  452:  also  Gibson  v.  Hunt- 
Ington  (W.  Va.)  22  L.  R.  A.  561;  Corning  v. 
Saginaw  (Mich.)  40  L.  R.  A.  526;  Nicholpon  v. 
Detroit  (Mich.)  56  L.  R.  A.  601 ;  Peterson  v. 
Wilmington  (N.  C.)  56  L.  R.  A.  959 ;  Colwell  v. 
Waterbury  (Conn.)  57  L.  R.  A.  218;  Hall  v. 
Concord  (N.  H.»  58  L.  R.  A.  455;  and  McFad- 
den  v.  Jewell   (Iowa)  ante,  401. 
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local,  or  merely  corporate  purposes,  pecul- 
iarly for  the  benefit  of  the  corporation.  Un- 
der the  former  the  city  is  not  liable  for  the 
malfeasance,  misfeasance,  or  nonfeasance  of 
its  officers.  Under  the  latter,  it  is.  Mal- 
feasance is  the  unjust  performance  of  some 
act  which  the  party  had  no  right,  or  which 
he  had  contracted  not,  to  do.  Misfeasance 
is  the  wrongful  and  injurious  exercise  of 
lawful  authority,  or  the  doing  of  a  lawful 
act  in  an  unlawful  manner.  Nonfeasance  is 
the  nonperformance  oi  some  act  which  ought 
to  be  performed.  Appellant*s  petition  is,  in 
substance  and  effect,  to  recover  damages 
from  appellee  for  personal  injuries  by  rea- 
son of  the  misfeasance  or  nonfeasance  of  its 
officials  in  authorizing  and  consenting  to  the 
coasting  on  its  streets  by  disorderly  per- 
sons and  riotous  assemblies,  and  failing  to 
prohibit  and  prevent  the  same.  In  the  case 
of  Hchultz  V.  Mihcaukee,  49  Wis.  254,  35 
Am.  Kcp.  779,  5  N.  W.  342,  the  court  said: 
"The  coasting  or  sliding  down  Poplar  street, 
in  the  manner  and  to  the  extent  charged  in 
the  complaint,  was,  while  being  indulged  in, 
a  grievous  public  nuisance,  which  the  city 
authorities  ought  to  have  prevented  or  sup- 
pressed. But  this  duty  is  a  public  or  po- 
lice, rather  than  a  corporate,  duty,  in  the 
performance  of  which  the  corporation,  as. 
such,  has  no  particular  interest,  and  from 
which  it  derives  no  special  benefit  or  advan- 
tage in  its  corporate  capacity,  but  which  it 
is  bound  to  see  performed  in  pursuance  of  a 
duty  imposed  by  law  for  the  general  welfare 
of  the  inhabitants  or  of  the  community." 
And  tlie  court  in  that  case  relieved  the  city 
from  liability.  In  the  case  of  Faulkner  v. 
Aurora,  85  Ind.  130,  44  Am.  Rep.  9  (a  case 
in  which  the  facts  are  the  same  as  those  in 
the  case  at  bar),  the  court  said:  "It  is  ob- 
vious that  in  the  case  before  us  the  injury 
did  not  result  from  any  defect  in  the  high- 
way. It  was  produced  by  the  act  of  those 
improperly  and  unlawfully  using  the  high- 
way, which  was  at  the  time,  and  but  for  the 
unlawful  acts  of  those  improperly  using  the 
street,  in  a  reasonably  safe  and  convenient 
condition  for  public  travel.  The  complaint 
is  not  that  the  appellant's  son  was  injured 
because  of  defects  in  the  street  rendering  it 
unsafe  and  unfit  for  public  use,  but  because 
persons,  while  engaged  in  improperly  using 
the  street,  ran  their  coasting  sleds  against 
his  son.  thereby  injuring  him.  If  the  appel- 
lee is  liable  for  the  injury  thus  produced,  it 
would  follow,  logically,  that  it  would  be  lia- 
ble for  an  injury  caused  by  loafers  lounging 
upon  its  streets,  occurring  in  the  presence  of 
its  officers,  if  it  were  known  that  such  per- 
sons were  accustomed  to  lounge  and  loaf  up- 
on its  streets.  To  hold  incorporated  cities 
liable  for  such  injuries  would  he  unjust,  and, 
we  think,  without  the  sanction  of  law."  In 
the  case  of  ?\^ orriaioicn  v.  Fitzpatrick,  94 
Pa.  121,  39  Am.  Rep.  771,  the  court  said: 
"The  appellee  could  only  arrest  and  stop  the 
sport  of  coasting  upon  its  streets  through  its 
officers  and  police  force,  but,  as  held  in  the 
same  casp,  the  appellee  would  not  be  re- 
sponsible for  the  neglect  or  failure  of  its  of- 
ficers to  stop  those  engaged  in  thus  using  its 
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streets."     [Faulkner  v.  Aurora,  85  Ind.  130, 
44  Am.  Rep.  9.] 

The  appellant,  in  his  petition,  claims  that 
the  use  and  the  manner  of  use  of  this  street 
by  the  coasters  amounted  to  an  obstruction 
of  the  street  for  which  the  city  was  liable. 
In  the  case  of  Faulkner  v.  Aurora,  85  Ind. 
LSO,  44  Am.  Rep.  9  "it  is  held  .  .  .  that 
anything  in  the  condition  of  a  highway 
which  renders  it  unsafe  or  inconvenient  for 
travel  is  a  defect  or  want  of  repair.  It  may 
be  a  hole  in  the  highway,  or  it  may  consist 
of  a  stone  or  log  or  other  obstacle  left  on  its 
surface,  or  a  post  standing  within  its  lim- 
its, or  a  barrier  stretched  across  it,  though 
not  touching  it,  or  it  may  be  trees  or  walls 
standing  by  or  upon  it,  and  liable  to  fall 
and  injure  travelers,  or  it  may  be  an  awn- 
ing projecting  over  it."  For  injuries  from 
such  ofcMstructions  the  city  would  be  liable. 
Continuing,  the  court  in  that  case  said: 
**I»ut  we  are  not  aware  of  any  precedent  for 
holding  an  illegal  use  of  the  highway  by 
men,  animals,  vehicles,  engines,  or  any  other 
object,  while  movable  and  actually  being 
moved  by  human  will  and  direction,  and 
neither  ffxed  to.  nor  resting  on,  nor  remain- 
ing in  one  position  within  the  traveled  part 
of,  the  highway,  to  be  a  defect  or  want  of 
repair  for  which  the  city  or  town  is  liable." 
It  is  obvious  that  in  the  case  before  us  the 
injury  did  not  result  from  any  defect  or  ob- 
struction in  the  highway.  It  was  produced 
by  the  ricts  of  those  improperly  and  unlaw- 
fully using  the  highway,  and  for  which  the 
city  or  corporation  is  not  liable.  To  the 
same  effect  is  the  case  of  Prather  v.  Lexing- 
ton, 13  B.  Mon.  503,  50  Am.  Dec.  585,  in 
which  a  mob  destroyed  property  of  Prather 
in  the  city  of  Lexington.  The  court,  after 
discussing'  defects  in  the  petition,  used  this 
language:  "But  we  place  the  decision  of 
the  question  arising  upon  the  demurrer  to 
the  plaintiff's  declaration  upon  broader 
grounds.  The  officers  of  a  city  are  quasi 
civil  officers  of  the  government,  although  ap- 
pointed by  the  corporation.  They  are  per- 
sonally liable  for  their  malfeasance  or  non- 
feasance in  office,  but  for  neither  is  the  cor- 
poration responsible."  To  the  same  effect 
is  the  case  of  Ward  v.  Louisville,  16  B.  Mon. 
191.  In  the  case  of  Jolly  v.  Hawesville,  89 
Ky.  281,  12  S.  W.  313,  the  facts  were  that 
numerous  persons  congregated  on  the  streets 
of  Hawesville,  in  the  presence  of  and  with 
the  consent  of  the  city  officials,  with  guns 
and  pistols,  and  engaged  in  sham  battle, 
pursuing  and  shooting  at  each  other  in  such 
close  prvoximity  as  to  endanger  the  lives  of 
those  who  were  not,  as  well  as  those  who 
were,  engaged;  and  this  continued  from 
early  in  the  morning  until  late  in  the  even- 
ing,' without  any  effort  on  the  part  of  the 
marshal,  though  aware  of  it,  to  stop  it;  and 
plaintiff's  son,  who  was  not  engagwi  in  this 
unlawful  amusement,  was  shot  in  the  eye 
with  a  wad  and  killed,  and  the  plaintiff  sued 
the  city  for  damages.  The  court,  applying 
the  principles  of  law  above  named,  dismissed 
her  petition;  and  the  court  in  that  case, 
after  referring  to  Pollock  v.  Louiftville,  13 
Bush,  221,  20  Am.  Rep.  200,  and  Greenwood 
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V.  Louisville,  13  Bush,  226,  26  Am.  Rep. 
263,  and  the  two  cases,  Prather  v.  Lexing- 
ton, 13  B.  Mon.  603,  56  Am.  Dec.  585;  Ward 
V.  Louisville,  16  B.  Mon.  191,  as  sustaining 
the  court's  position,  used  this  language: 
^'Such  has  been  the  uniform  ruling  of  uiis 
court,  and  a  different  one  would  be  not  only 
perversive  of  the  main  design  of  creating 
municipal  corporations,  intended  principally 
as  auxiliary  of  the  state  government,  but 
open  the  door  for  actions  a^inst  cities  on 
account  of  every  personal  injury  in  any  de- 
gree attributable  to  misfeasance  or  nonfeas- 
ance of  police  officers,  and  thus  impose  bur- 
dens on  taxpayers  in  no  iust  sense  at  fault 
or  liable.  This  long  ana  well  settled  doc- 
trine has  not  been  modified  by  statute  of 
this  state,  except  to  the  extent  that  Gen. 
Stat,  [now  Ky.  Stat.  §  8],  §  5, chap.  1,  makes 
a  city  liable  for  damages  done  to  property 


therein  by  riotous  and  tumultuous  assem- 
blapres  of  people.  But  the  care  and  particu- 
larity witn  which  the  conditions  of  such  lia- 
bility are  set  out  in  the  statute,  and  the 
restriction  of  it  in  express  terms  to  cases  of 
injury  to  property,  shows  the  legislature  did 
not  intend  thereby  to  authorize  a  recovery 
against  a  city  for  personal  injury  resulting 
from  the  malfeasance  or  negligence  of  police 
officers."  To  the  same  effect  is  the  case  of 
Madisonville  v.  Bishop,  23  Ky.  L.  Rep.  2363, 
67  L.  R.  A.  130,  67  S.  W.  269.  Tliese  cases 
all  rest  on  the  ground  that  the  municipal 
corporation  represents  the  commonwealth, 
and  municipal  officers,  while  engap^  in 
those  duties  which  relate  to  the  public  safe- 
ty and  the  preservation  of  public  order,  are 
the  servants  of  the  state. 

Perceiving  no  error,  the  judgment  is  af- 
firmed. 
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Appt., 
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J.  Lawrence  McCORMICK  et  al. 

(96  Md.  341.) 

Since  the  national  bankruptcy  law  eon- 
tains  no  provision  for  Involuntary 
proceedings  against  persons  engaged  chief- 
ly in  tlie  tillage  of  the  soil.  It  does  not  super- 
sede the  provision  of  the  state  law  authoriz- 
ing such  proceedings. 

(January  21,  1903.) 

APPEAL  by  plaintiff  from  an  order  of  the 
CJircuit  Court  for  Harford  County 
overruling  demurrers  to  the  pleas  in  pro- 
ceedings under  the  state  insolvency  law. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  R.  Oil!  &  Soiu*  Dallam  & 
Boiue,  and  Venable,  Baetjer,  ft  How- 
ard, for  appellant: 

l*he  enactment  of  the  national  bankrupt 
law  suspends  the  operation  of  the  state  in- 
solvent laws  only  so  far  as  the  state  law  con- 
flicts with  the  national  law ;  as  to  cases  not 
provided  for  by  the  national  law,  the  state 
law  remains  operative. 

Sturges  v.  Crowninshield,  4  Wheat.  194, 
4  L,  ed.  529;  Tua  v.  CarHere,  117  U.  S.  201, 
210,  29  L.  ed.  855,  858,  6  Sup.  Ct.  Rep.  565 ; 
Ogden  v.  Saunders,  12  Wheat.  213,  6  L.  ed. 
606. 

The  uniformity  required  is  only  a  geo- 
graphical one.  It  is  only  necessary  that  the 
same  national  law  apply  to  all  states. 

Leidigh  Carriage  Co,  v.  Stengel,  37  C.  C. 
A.  210,  95  Fed.  637. 

Note. — As  to  reiatlon  of  bankrupt  law  to  as- 
Hlgnments  and  insolvency  proceedings  under 
state  laws,  see  also  State  ex  rel.  Strohl  v.  King 
County  Super.  Ct.  (Wash.)  45  L.  R.  A.  177,  and 
note. 
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So  far  as  Congress  haa  failed  to  legislate 
with  reference  to  insolvents,  state  laws  re- 
lating to  them  are  operative. 

Bradcnburg,  Bankr.  2d  ed.  p.  10;  Black, 
Bankr.  pp.  271,  272;  Parmenter  Mfg.  Co. 
V.  Hamilton,  1  Am.  Bankr.  Rep.  42,  note, 
172  Mass.  178,  51  N.  E.  529;  Baldwin  v. 
Hale,  1  Wall.  223,  229,  17  L.  ed.  531,  534; 
Tua  V.  Carriere,  117  U.  S.  201-210,  29  L. 
ed.  855,  858,  6  Sup.  Ct.  Rep.  565;  Ex  parte 
Eames,  2  Story,  322,  Fed.  Cas.  No.  4,237; 
R.  H,  Herron  Co.  v.  San  Francisco  City  d 
County  Super.  Ct.  136  Cal.  279,  68  Pac.  814; 
Shepardson's  Appeal,  36  Conn.  23;  Geery*8 
Appeal,  43  Conn.  289,  21  Am.  Rep.  653; 
Simpson  v.  City  Sav.  Bank,  56  N.  H.  466. 
22  Am.  Rep.  491;  Steehnan  v.  Mattix,  36 
N.  J.  L.  344;  Van  Nostrand  v.  Carr,  30  Md. 
132;  Judd  v.  Ives,  4  Met.  402;  Derby  v. 
Worcester  County,  42  C.  C.  A.  637,  102  Fed. 
808;  Re  Smith,  92  Fed.  135;  Bump,  Bankr. 
1st  ed.  pp.  7,  8,  notes. 

The  involuntary  feature  of  a  bankrupt 
law  is  its  most  important  feature. 

Sturges  v.  Crowninshield,  4  Wheat.  193- 
195,  4  L.  ed.  548;  Collier,  Bankr.  §  12,  pp. 
116,  117,  note;  2  Kent,  Com.  394;  Sackett 
v.  Andross,  5  Hill,  327. 

Messrs.  S.  A.  Williams  and  F.  R.  'Wil- 
liams, for  appellees: 

Congress,  by  the  act  of  1898,  intended  to 
legislate  for  "  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil,"  by  in- 
cluding him  within  the  scope  of  its  volun- 
tary provisions,  and  by  expressly  excluding 
him  from  its  involuntary  features. 

Congress,  by  its  exceptions,  intends  a  na- 
tional bankrupt  scheme,  which  shall  include 
farmers,  but  shall  not  subject  them  to  the 
severity  of  its  involuntary  features. 

Parmenter  Mfg.  Co,  v.  Hamilton,  172 
Mass.  178,  51  N.  E.  529. 

Section  71,  subs,  b,  act  1898,  though  not 
essential  to  complete  the  uniformity  of  the 
bankrupt  system,  clearly  shows  an  intention 
37 
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to  supersede  existing  ^sterns,  and  to  test  by 
the  requirem^it  of  this  act  all  matters  relate 
ing  to  bankruptcies. 

Shryock  v.  Baahore,  13  Nat.  Bankr.  Reg. 
486,  Fed.  Cas.  No.  12,820;  VanNostnmd  v. 
Carr,  30  Md.  129;  Lavender  v.  Goanell,  43 
Md.  159. 

Fowler,  J.,  deliTcred  the  opinion  of  the 
court: 

This  IS  an  appeal  from  the  circuit  court 
for  Harford  county.  On  the  22d  May,  1901, 
the  Old  Town  Bank  of  Baltimore  filed  a  pe- 
tition in  insolvency  against  J.  Lawrence 
McCormick  and  others  under  the  provisions 
of  article  47,  §§  22,  23,  of  our  Code,  relat- 
ing to  insolvents,  hb  amended  by  the  Acts 
of  1896,  chap.  446.  The  defendants  each 
pleaded  to  the  jurisdiction  of  the  court. 
Their  pleas  are  identical.  The  plea  is  as 
follows:  "(1)  That  this  court  has  no  ju- 
risdiction in  these  proceedings,  because  the 
insolvency  laws  of  the  state  of  Maryland 
have  been  suspended,  superseded,  or  rendered 
inoperative  by  the  passage  of  a  national 
bankrupt  law  by  the  Congress  of  the  United 
States,  and  this  defendant  pleads  the  said 
bankrupt  law  in  bar  of  the  jurisdiction  of 
this  court  in  the  premises."  The  plaintiff 
bank  demurred  to  these  pleas,  but  the 
learned  judge  below  overruled  the  demur- 
rers, and  his  certificate  states  the  question 
raised  and  decided  on  the  demurrers  as  fol- 
lows :  "  That  the  enactment  of  the  act  of 
Congress  approved  July  1,  1898  [30  Stat, 
at  L.  544;  U.  S.  Comp.  Stat.  1901,  p.  3418], 
entitled  'An  Act  to  Establish  a  Uniform 
System  of  Bankruptcy  throughout  the 
United  States,'  and  supplements  and  addi- 
tions thereto,  suspended  the  operation  of 
article  47  of  the  Code  of  Public  General 
Laws  of  Maryland  of  1888,  entitled  'Insol- 
vents/ and  all  amendments  thereof,  and  es- 
pecially suspended  the  operation  of  §  22,  as 
repealed  and  amended  by  the  act  of  1896, 
chup.  446,  and  S  23  thereof,  including  the 
operation  of  said  article  on  persons  '  en- 
^ged  chiefly  in  farming  and  tillage  of  the 
soil,'  and  the  class  of  persons  to  which  the 
defendant  J.  Lawrence  McCormick  is  al- 
leged in  the  petition  to  belong,  and  that 
this  court  is  without  jurisdiction  to  grant 
any  of  the  relief  prayed  for  in  said  peti- 
tion." From  the  order  dismissing  its  peti- 
tion, the  plaintiff  has  appealed.  The  issue 
thus  presented  is  clear,  and  well  defined. 
The  defendants  contend  that  the  enactment 
of  the  national  bankrupt  act  suspended  the 
operation  of  the  whole  insolvent  law  of  this 
state,  while  the  plaintiff  maintains  the  po- 
sition that  the  passage  of  this  national  law 
by  Congress  suspends  the  operation  of  our 
insolvent  law  only  so  far  as  our  law  con- 
flicts with  the  national  law,  and  that,  inas- 
much as  the  present  bankrupt  law  (act  of 
Congress  of  1898  [30  Stat,  at  L.  644;  U. 
S.  Comp.  Stat.  1901,  p.  3418] )  contains  no 
provision  for  involuntary  bankruptcy  of  per- 
sons engaged  chiefly  in  the  tillage  of  the 
soil,  the  provisions  of  our  state  insolvent 
law,  so  far  as  they  apply  to  that  excepted 
class,  remain  in  full  force  and  effect.  The 
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question  presented  must  depend,  in  the  first 
place,  upon  the  provisions  of  the  bankrupt 
law  applicable  here.  Section  4,  ^  Who  may 
become  bankrupts"  (subsection  "a"),  pro- 
vides that  "  any  person  who  owes  debts,  ex- 
cept a  corporation,  shall  be  entitled  to  the 
benefits  of  this  act  as  a  voluntary  bank- 
rupt." And  by  subsection  "b"  it  is  en- 
acted that  "  any  natural  person,  except  a 
wage  earner  or  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil  .  .  . 
may  be  adjudged  an  involuntary  bankrupt 
upon  default  or  an  impartial  triai,  and  shall 
be  subject  to  the  provisions  and  entitled  to 
the  benefits  of  this  act.     .    .     ." 

1.  From  the  year  1819,  when  Chief  Jus- 
tice Marshall  delivered  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  the 
leading  case  of  Sturges  v.  Crowninahield,  re- 
ported in  4  Wheat.  122,  4  L.  ed.  529,  it  has 
been  held  that  the  provision  of  the  Consti- 
tution of  the  United  States  (art.  1,  §  8, 
subd.  4)  providing  that  "  Congress  shall 
have  power  to  establish  uniform  laws  on  the 
subject  of  bankruptcy,"  does  not  in  itself  in- 
hibit the  states  from  passing  valid  insolvent 
laws.  In  the  case  just  cited  it  was  said: 
"  It  is  not  the  mere  existence  of  the  power, 
but  its  exercise,  which  is  incompatible  with 
the  exercise  of  the  same  power  by  the 
states."  And  so,  also,  there  has  been  a  uni- 
form line  of  decisions  to  the  effect  that,  so 
far  as  Congress  has  failed  to  legislate  with 
reference  to  insolvents,  stete  laws  relating 
to  them  are  operative.  Thus,  in  Sturges  v. 
Crowninshield,  4  Wheat.  196,  4  L.  ed.  548^ 
it  is  said  that  if  it  is  not  the  mere  exisir 
ence  of  the  power,  but  its  actual  exercise  by 
the  Congress  of  the  United  States,  which 
prevents  the  operation  of  stete  insolvent 
laws,  it  is  obvious  that  much  inconvenience 
would  result  from  that  construction  of  the 
Constitution  which  should  deny  to  the  leg^ 
islatures  of  the  states  the  pOwer  of  actii^ 
on  this  subject  in  consequence  of  the  grant 
to  Congress.  "  It  may  be  thought  more  con- 
venient," continued  the  court,  "  that  much  d 
it  should  be  regulated  by  stete  legislation, 
and  Congress  may  purposely  omit  to  pro- 
vide for  many  cases  to  which  its  power  ex- 
tends. It  does  not  appear  to  be  a  violent 
construction  of  the  Constitution,  and  is  cer- 
teinly  a  convenient  one,  to  consider  the 
power  of  the  stetes  as  existing  over  such 
cases  as  the  laws  of  the  land  may  not  reach.*' 
But  in  Ogden  v.  Saunders,  12  Wheat.  213, 
6  L.  ed.  606,  the  rule  is  explicitly  laid  down 
that  the  power  of  Congress  to  establish  uni- 
form laws  on  the  subject  of  bankruptcy 
does  not  exclude  the  righte  of  the  states  to 
legislate  on  the  same  subject,  except  when 
the  power  has  been  actually  exercised,  and 
the  state  laws  conflict  with  those  of  Con- 
gress. And  to  the  same  effect  are  Baldtcin 
V.  Hale,  1  Wall.  229,  17  L.  ed.  531 ;  Tua  v. 
Carrierc,  117  U.  S.  210,  29  L.  ed.  •855,  9 
Sup.  Ot.  Rep.  565 ;  Ex  parte  Eames,  2  Stoiy, 
322,  Fed.  Cas.  No.  4,237.  In  the  recent  case 
of  R.  H,  Herron  Co.  v.  San  Francisco  City 
d  County  Super.  Ct.,  decided  in  April  of  last 
year  bv  the  supreme  court  of  California, 
and  reported  in  136  Cal.  279,  68  Pac.  814, 
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it  was  held  that,  "  though  the  Federal  bank- 
ruptcy acts  suspend  the  operation  of  any 
state  laws  of  insolvency  where  there  is  any 
conflict  between  the  two,  the  state  laws  re- 
main in  full  force  in  so  far  as  there  is  no 
conflict ;  and,  as  the  bankruptcy  act  of  1898 
expressly  'exempts  all  corporations  from  vol- 
untary bankruptcy,  and  only  makes  subject 
to  involuntary  bankruptcy  '  corporations  en- 
gaged principally  in  manufacturing,  trading, 
printing,  publishing,  or  mercantile  pursuits,' 
the  provisions  of  the  state  law  applicable  to 
a  corporation  engaged  principally  in  mining 
[as  was  the  California  corporation]  are  not 
suspended."  In  the  course  of  its  opinion  the 
court  said:  "  If  the  bankruptcy  act  excepts 
a  class  of  cases  from  its  operation,  either  in 
express  terms  or  by  necessaiy  implication, 
it  must  be  considered  that  it  was  the  in- 
tention of  Congress  not  to  interfere  in  that 
class  of  cases  with  the  laws  of  the  several 
states  in  reference  thereto."  A  number  of 
cases  are  cited  by  Justice  Harrison,  who  de- 
livered the  opinion  of  the  court,  and  among 
them  is  that  of  Clarke  v.  Ray,  1  Harr.  &  J. 
318,  Chief  Justice  Chase  delivering  the  opin- 
ion of  the  court.  He  said :  "  ^e  legisla- 
tures of  the  several  states  have  competent 
authority  to  pass  laws  for  the  relief  of  all 
persons  who  are  not  comprehended  within 
the  act  of  Congress."  See  also  Van  Noatrand 
V.  Carr,  30  Md.  131.  It  should  be  remarked, 
however,  that  the  situation  in  the  California 
case  just  cited  somewhat  differs  from  the 
one  here  presented.  For  there  the  insolvent 
proceeded  against  under  the  California  in- 
solvent law  was  expressly  excepted  from  the 
provisions  relating  to  the  voluntary  system, 
and  was  not  included  within,  and  therefore 
excepted  by  implication  from,  the  class  of 
corporations  made  subiect  to  the  involuntaiy 
system,  while  here  the  defendant  who  is 
sought  to  be  declared  an  insolvent  under 
our  insolvent  law  is  included  under  the  gen- 
eral terms  of  the  voluntary  system,  and  ex- 
pressly excepted  from  the  involuntary  sys- 
tem. See  also  8hepard8on*8  Appeal,  36 
Conn.  23;  Geery*s  Appeal,  43  Conn.  289,  21 
Am.  Rep.  653;  Hteelman  v.  Mattix,  36  N. 
J.  L.  344;  16  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  642. 

2.  This  brings  us  to  the  real  question  in 
the  case,  namely.  Is  there  any  conflict  be- 
tween our  insolvent  law  and  the  Federal 
bankrupt  law  ?  We  have  already  transcribed 
the  provisions  of  §  4,  by  which  it  appears 
that  the  defendant  is  expressly  excepted 
from  the  provision  of  the  act  relating  to  in- 
voluntary bankruptcy,  and  therefore  as  to 
this  class  to  which  the  defendant  belongs 
( t.  6.,  farmers  or  tillers  of  the  soil )  the  Fed- 
eral power  has  not  been  exercised.  And  it 
therefore  follows  that,  if  this  class  is  not 
within  the  state  law,  there  is  no  existing 
provision  under  which  those  embraced  with- 
in it  tan  be  compelled  to  distribute  their 
assets  fairly  and  equally  among  their  cred- 
itors. In  Gecry's  Appeal,  43  Conn.  289,  21 
Am.  Rep.  653,  it  was  said :  The  benefit  of 
this  principle  [the  eaual  distribution  of  a 
debtor's  property  without  preference]  can- 
not be  denied  to  a  creditor  without  doing 
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him  injustice.  It  is  a  remedy  which  he  re- 
lied on  in  ^ving  credit,  and  to  which  he 
is  fairly  entitled.  If  that  remedy  is  not  to* 
be  found  in  the  bankrupt  act,  it  will  not  be 
presumed  that  Congress  intended  to  take 
away  the  remedy  provided  by  the  state. 
Congress  having  limited  and  restricted  the 
operation  of  the  bankrupt  act,  leaving  a 
number  of  cases  to  which  it  does  not  apply, 
it  will  not  be  presumed  that  it  was  thereby 
intended  to  leave  creditors  in  such  cases  en- 
tirely without  remedy,  as  must  be  the  case 
if  the  state  law  is  entirely  inoperative.  But 
cau  it  be  properly  or  correctly  said  that  any 
conflict  can  exist  between  the  state  and  the 
Federal  law  so  long  as  the  latter  by  express 
terms  excludes  from  its  operation  the  sub- 
ject or  class  of  persons  expressly  provided 
for  by  the  state  law  ?  The  power  to  enact  in- 
solvent or  bankrupt  laws  is  vested  in  the 
states,  and  it  cannot  be  extinguished  except 
by  the  establishment  *of  a  Federal  system  m 
conflict  with  the  state  law.  And  this  Fed- 
eral system  of  bankruptcy  must  be  a  genu- 
ine bankrupt  law  ( Sturgea  v.  Crowninahield, 
4  Wheat.  122,  4  L.  ed.  529),  or,  in  other 
words,  as  expressed  in  Ogden  v.  Saunders, 
12  Wheat.  213,  6  L.  ed.  606,  the  power  to 
pass  a  uniform  system  of  bankruptcy  must 
be  actually  exercised,  and  the  state  law 
must  be  in  conflict  with  it  in  order  to  ren- 
der the  latter  inoperative.  The  question, 
therefore,  logically  arises.  Does  the  present 
Federal  bankrupt  law  actually  provide  for 
involuntary  proceedings  against  farmers? 
And  the  answer  must  be  that  it  does  not,  but 
the  answer  of  the  defendant  goes  further 
and  necessarily  must  do  so  in  order  to  save 
his  case.  He  says  it  is  true  that  while  this 
class  is  not  included  in,  and  is  expressly 
excepted  from,  the  involuntarjr  feature  of 
the  system,  yet  it  is  included  in  the  volun- 
tary feature,  and  therefore  it  is  within  the 
scope  of  the  national  system.  We  cannot 
approve  of  this  method  of  reasoning,  not 
only  because  it  would  seem  to  be  a  *'  contra- 
diction in  terms  to  say  that  cases  excepted 
from  the  operation  of  the  most  important 
part  of  the  act  are  included  in  its  scope," 
but  because  it  would  seem  to  involve  the 
proposition  that  the  Federal  power  can  ren- 
der inoperative  the  state  insolvent  laws  ap- 
plicable to  involuntary  insolvency,  without 
establishing  a  genuine  bankrupt  law  to  take 
the  place  of  the  state  law.  As  we  have  al- 
ready seen,  it  has  been  held  from  an  early 
day  that  it  is  only  to  the  extent  that  Con- 
gress has  actually  legislated  upon  the  sub- 
ject that  the  statutes  of  the  several  states 
are  suspended  by  its  legislation.  How,  then, 
can  it  be  said  that  a  failure  to  legislate  — 
in  other  words,  an  express  exclusion  —  raises 
a  conflict?  But  without  pursuing  this  ques- 
tion further,  it  seems  to  us  that  the  position 
taken  by  the  defendant  must  necessarily  lead 
to  the  conclusion  that  if  the  Congress  of  the 
United  States  can,  by  including  this  class 
in  the  voluntary  part  of  the  system,  and  ex- 
cepting it  from  the  involuntary  part,  with- 
draw it  from  the  operation  of  our  state  in- 
solvent law,  it  cau  flo  the  same  in  regard 
to  any  two  or  more  classes  (as,  for  instance. 
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merchants,  traders,  and  corporations)  ;  and 
the  result  would  be  that,  in  spite  of  the  fail- 
ure on  the  part  of  Congress  to  establish  a 
bankrupt  law  (that  is,  to  actually  exercise 
the  power  conferred  by  the  Constitution  to 
pass  a  genuine  bankrupt  law ) ,  state  legisla- 
tion would  become  inoperative,  and  credit- 
ors would  be  deprived  of  a  remedy  to  which, 
as  was  said  in  (Jerry's  Appeal,  43  Conn.  289, 
21  Am.  Kcp.  053,  they  are  fairly  entitled. 

But  it  was  forcibly  argued  on  the  part  of 
the  defendants  that  §  70,  subsec.  "  b,"  of 
the  bankrupt  act  of  1808  [30  Stat,  at  L. 
565,  5«6,  U.  S.  Comp.  Stat.  1901,  p.  3452], 
shows  that  it  was  the  intention  of  Congress 
to  substitute  that  act  for  every  provision  of 
every  insolvent  law  of  the  several  states. 
It  provides  as  follows:  "  Proceedings  com- 
menced under  state  insolvent  laws  before  the 
passage  of  this  act  shall  not  be  affected  by 
it."  I'o  sustain  their  view,  the  case  of  Par- 
tnenitr  Mfg.  Co.  v.  Hamilton,  172  Mass.  178, 
51  X.  E.  529,  decided  in  1898,  was  relied  on. 
But  all  this  case  decides  is  that  the  Federal 
act  deprives  the  state  court  of  jurisdiction 
to  entertain  jurisdiction  in  insolvency  pro- 
ceedings filed  after  1st  July,  1898,  when  the 
Federal  act  went  into  force*  Or  as  the  court 
said:  *'  The  act  is  to  go  into  full  force  and 
efl'oct  upon  its  passage.  That  is  to  say,  the 
rigiits  of  all  persons,  in  the  particulars  to 
which  the  act  refers,  are  to  be  determined 
by  the  act  from  the  time  of  its  passage." 
After  mentioning  a  number  of  the  rights 
which  are  determined  by  the  act,  the  opin- 
ion continues:  "These  various  provisions 
affecting  the  rights  and  conduct  of  debtors 
and  creditors  are  different  from  those  pre- 
viously existing  in  most  of  the  states,  and 
perhaps  different  from  those  found  in  the 
laws  of  any  state,  and  they  supersede  all 
conflicting  provisions."  In  the  concluding 
part  of  the  opinion  the  distinguished  judge 
who  has  recently  been  appointed  chief  jus- 
tice of  the  supreme  judicial  court  of  Massa- 
chusetts said  that  the  language  of  §  70, 
subsec.  "  b,"  **  was  chosen  to  make  clear  the 
purpose  of  Congress  that  the  new  system  of 
bankruptcy  should  supersede  all  state  laws 
in  regard  to  insolvency  from  the  date  of  the 
passage  of  the  act;"  but  necessarily  this 
language  means  only  that  all  conflicting  pro- 
visions of  the  state  law  were  thus  super- 
seded, for  this  is  the  well-settled  proposition 
which  he  had  just  announced  in  a  preceding 
sentence,  and  which  we  have  quoted  above. 
If,  therefore,  we  are  correct  in  the  conclu- 
sion already  reached,  that  there  is  no  con- 
flict between  the  provisions  of  our  insolvent 
law  and  the  present  bankrupt  law,  it  follows 
that  the  language  of  §  70  relied  on  by  the 
defendant  can  have  no  influence  upon  our 
conclusion  in  this  case. 

But  again,  it  was  urged  that  there  is  a 
distinction  between  this  case  and  cases  which 
arose  under  laws  which  did  not  include  the 
class  within  its  scope, —  as,  for  instance, 
where  the  bankrupt  act  applied  only  to  debt- 
ors whose  debts  exceeded  $300.  It  was  held 
in  Shepardson's  Appeal,  30  Conn.  23,  that 
in  cases  where  the  debts  were  less  than  $300 
the  state  law  was  not  suspended,  and  debt- 
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ors  of  that  class  could  be  proceeded  against 
under  state  laws.  But  the  true  rule  was 
laid  down  by  Chief  Justice  Marshall  Id 
ISturges  v.  Crowninshield,  4  Wheat.  122,  4 
L.  ed.  529,  that  the  power  of  the  state  con- 
tinues to  exist  over  such  cases  as  the  Fed- 
eral law  does  not  reach.  And  therefore,  if 
cases  involving  involuntary  proceedings 
against  a  class  are  not  provided  for  by  the 
Federal  law,  such  cases  are  within  the  reach 
of  the  state  law,  in  spite  of  the  fact  that 
the  members  of  this  same  class  may  avail 
themselves  of  the  voluntary  feature;  other- 
wise the  rule  laid  down  by  Chief  Justice 
Marshall  would  have  to  be  changed  so  as 
to  read  that  the  power  of  the  state  exists 
only  over  such  cases  as  are  against  natural 
persons  or  corporations  not  within  any  class 
provided  for  by  any  provision  of  the  Federal 
law.  If  this  were  the  rule,  then,  of  course, 
it  would  follow,  as  contended,  that  the  de- 
fendant being  of  the  class  called  '*  farmers," 
and  the  bankrupt  act  having  provided  that 
he  may  avail  himself  of  the  voluntary  fea- 
ture, no  case  against  him  could  be  reached 
by  the  state  law.  But  in  our  opinion,  this 
is  not  the  proper  view,  for,  as  we  have  al- 
ready said,  it  is  not  within  the  power  of 
Congress  to  render  inoperative  the  involun- 
tary feature  of  state  insolvent  laws  as  to 
any  particular  class  by  excepting  that  class 
from  the  involuntary  part  of  the  national 
law.  Otherwise  the  result  would  be  that 
the  state  laws  as  to  involuntary  insolvency 
would  become  inoperative  by  the  mere  exist- 
ence of  the  power  of  the  United  States  to 
establish  a  system  of  involuntary  bank- 
ruptcy. We  have  seen,  however,  that  it  is 
not  the  mere  existence,  but  the  exercise  of 
the  power  to  establish  a  genuine  bankrupt 
law  in  conflict  with  the  state  laws,  which 
renders  the  latter  inoperative.  Sturges  v. 
Croicninshield,  4  Wheat.  122,  4  L.  ed.  529. 

In  conclusion,  it  may  be  proper  to  say  that 
if  it  is  the  policy  of  our  state  to  render 
farmers  and  tillers  of  the  soil  like  other 
persons  subject  to  the  involuntary  system  of 
our  insolvent  laws,  as  it  is  declared  to  be 
by  the  provisions  of  our  Code  (article  47, 
H  22,  23),  we  should  not  by  any  strained 
construction  of  an  act  of  Congress,  or  by 
a  course  of  ingenious  reasoning,  attempt  to 
thw^art  this  purpose. 

From  what  we  have  said,  it  will  be  seen 
that  we  are  of  opinion  that  the  order  ap- 
pealed from  should  be  reversed. 

Order  reversed  and  new  trial  aicarded. 


Katie  M.  THOMPSON,  Appt., 

V. 

Augustus  D.   CLEMENS,  Jr. 

(96  Md.  196.) 

1.  Mere  failure  of  a  landlord  to  com- 
ply i;«'ltli  his  affreement  to  make  repairs 
on   the  leased  premises  will  not  render  bim 


Note. — As  to  liability  of  landlord  for  injury 
to  tenant  or  his  family  from  defects  in  premises. 
nee  also,  in  this  series,  Hines  v.  WillcoK  (Tenn.) 
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liable  for  personal  injuries  suffered  by  a  mem- 
ber of  the  tenant's  family  because  of  want  of 
repair. 
2.  Failure  of  a  landlord  who  lias 
atrreed  to  luake  repairs,  to  send  a 
carpenter  to  repair  a  porch,  for  a 
week  after  recelTing  notice  that  some  boards 
in  it  were  bulging,  is  not  such  negligence  as 
to  charge  him  with  liability  for  injury  to  a 
member  of  the  tenant's  family  by  the  giving 
away  of  boards  in  another  place,  which  were 
not  known  to  be  defective,  merely  because  the 
latter  defect  might  have  been  discovered 
while  the  repairs  were  in  progress,  where  the 
known  defect  was  not  of  such  a  nature  as  to 
call  for  such  speedy  action. 

(January   15,    1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
AfjirmaL 

The  facts  are  stated  in  the  opinion. 

Messra.  Gans  ft  Hainan,  W.  CalTln 
Chesnnt,  and  Stnart  S.  Janney,  for  ap- 
pellant: 

To  justify  the  court  in  taking  the  case 
from  the  jurj',  it  must  present  some  feature 
of  recklessness,  leaving  no  room  for  differ- 
ence of  opinion  as  to  its  imprudence  in  the 
minds  of  ordinarily  prudent  men. 

Baltimore  d  0,  R.  Co.  v.  State,  72  Md. 
36,  6  I,.  R.  A.  706,  18  Atl.  1107;  Baker  v. 
Maryland  Coal  Co.  84  Md.  19,  35  Atl.  10; 
Cooke  v.  Baltimore  Traction  Co.  80  Md.  551, 
31  Atl.  327. 

Knowledge  of  such  a  defect  is  not  in  law 
knowledge  of  danger  which  may  possibly  re- 
sult from  the  defect. 

Winkt'lmann  d:  B.  Drug  Co.  v.  Colladay, 
88  Md.  78,  40  Atl.  1078;  Wise  v.  Ackerman, 
76  Md.  375,  25  Atl.  424;  Johnson  v.  Collins, 
98  Ga.  271,  26  S.  E.  744;  Cook  v.  St.  Pa/ul, 
M.  d  M.  R.  Co.  34  Minn.  45,  24  N.  W.  311; 
Dumas  v.  Stone,  65  Vt.  442,  25  Atl.  1097. 

Even  with  knowledge  that  the  whole  porch 
was  in  a  dangerous  condition,  plaintiff's  ac- 
tion would  not  per  se  be  contributory  negli- 
gence.   It  would  be  a  question  for  the  jury. 

Magaha  v.  Bagerstotcn,  95  Md.  62,  51  Atl. 
832;  Looncy  v.  McLean,  129  Mass.  33,  37 
Am.  Rep.  295;  Dollard  v.  Roberts,  130  N.  Y. 
269,  14  L.  R.  A.  238,  29  N.  E.  104;  Peil  v. 
Reinkart,  127  N.  Y.  381,  12  L.  R.  A.  843, 
27  X.  E.  1077. 

Defendant  assumed  the  risk  from  the  con- 
dition of  the  porch. 

Hough  V.  Texas  d  P.  R.  Co.  100  U.  S.  213, 
26  L.  ed.  612;  Cooley,  Torts,  p.  559;  Still- 
urell  V.  South  Louisville  Land  Co.  22  Ky. 
L.  Rep.  785,  52  L.  R.  A.  325,  58  S.  W.  696. 

An  action  of  tort  will  lie. 

Smith  v.  Walsh,  92  Md.  518,  51  L.  R.  A. 
772.  48  Atl.  92. 

The  landlord  is  liable  to  the  tenant  or 
his  family  for  injuries  due  to  a  neglect  to 
repair,  when,  by  the  terms  of  the  lease,  that 


was  his  duty;  and  the  action  of  case  is  the 
proper  remedy. 

ninety.  Willcox,  96  Tenn.  148,  34  L.  R. 
A.  824,  33  S.  W.  914;  Sontag  v.  O'Hare,  73 
III.  App.  432;  Gridley  v.  Bloomington,  68 
111.  47 ;  Stillwcll  v.  South  Louisville  Land 
Co.  22  Ky.  L.  Rep.  785,  52  L.  R.  A.  325,  68 
S.  W.  696;  Cornish  v.  Ross,  2  H.  Bl.  350; 
Moore  v.  Steljes,  69  Fed.  518;  Perez  v. 
Rahaud,  70  Tex.  191,  7  L.  R.  A.  620,  13  S. 
W.  177 ;  Schwandt  v.  Metzger  Linseed  Oil 
Co.  93  111.  App.  365 ;  Campbell  v.  Portland 
Sugar  Co.  62  Me.  558,  16  Am.  Rep.  503; 
Gorman  v.  Budlong  (R.  I.)  49  Atl.  704; 
Sieber  v.  Blanc,  76  Cal.  173,  18  Pac.  260; 
Frank  v.  Conradi,  50  N.  J.  L.  23,  11  Atl. 
480;  Sinion  v.  Butler,  40  Ohio  St.  158; 
Harpel  v.  Fali,  63  Minn.  520,  65  N.  W.  913 ; 
Kahn  v.  Love,  3  Or.  206;  Brewster  v.  De- 
Fremery,  33  Cal.  341;  Roehrs  v.  Timmons, 
28  Ind.  App.  578,  63  N.  E.  48l;  Baltimore 
d  0.  R.  Co.  v.  Carr,  71  Md.  135,  17  Atl. 
1052;  Philadelphia,  W.  d  B.  R.  Co.  v.. Con- 
stable, 39  Md.  149;  Burnett  v.  Lynch,  5 
Barn.  &  C.  589;  Broun  v.  Boorman,  11 
Clark  &  F.  1 ;  Qodefroy  v.  Jay,  7  Bing.  413. 

The  right  of  the  tenant's  family  to  re- 
cover is  coextensive  with  that  of  the  tenant 
himself. 

Smith  V  State,  92  Md.  518,  51  L.  R.  A. 
772,  48  Atl.  92 ;  McKenzie  v.  Cheetham,  83 
Me.  543,  22  Atl.  469;  Mehr  v.  McNab,  24 
Ont.  Rep.  653;  Bowe  v.  Bunking,  135  Mass. 
380,  46  Am.  Rep.  471. 

Xotice  to  the  appellee  of  the  particular 
defect  in  the  porch  was  sufficient  to  carry 
with  it  notice  of  the  condition  of  the  whole 
porch,  and  to  give  rise  to  his  duty  to  ex- 
amine and  repair  the  whole. 

Rouillon  v.  Wilson,  29  App.  Div.  307,  61 
N.  Y.  Supp.  430;  Wolf  v.  Frank,  92  Md. 
14.3,  52  L.  R.  A.  102,  48  Atl.  132;  Samar- 
zevosky  v.  Baltimore  City  Pass,  R.  Co.  88 
Md.  480,  42  Atl.  206. 

Messrs.  Riohard  Bernard  ft  Son,  for 
appellee : 

The  evidence  is  clear  that  the  defect 
which  caused  the  accident  was  unknown  to 
all  the  parties;  and,  if  the  danger  was  un- 
known to  both  landlord  and  tenant,  upon 
no  principle  can  there  be  a  recovery. 

Smith  V.  State,  92  Md.  518,  61  L.  R.  A. 
772,  48  Atl.  92 ;  Albert  v.  State,  66  Md.  325, 
59  Am.  Rep.  159,  7  Atl.  697;  State  use  of 
Bashe  v.  Boyce,  73  Md.  469,  21  Atl.  322; 
Owifigs  V.  Jones,  9  Md.  108. 

Even  where  the  defect  which  caused  the 
accident  was  known  to  the  plaintiff  and  de- 
fendant, and  the  latter  had  promised  to  re- 
pair it,  the  plaintiff  cannot  recover  in  a 
case  like  this. 

McAdam,  Land.  &  T.  p.  438;  18  Am.  & 
Eng.  Enc.  Law,  p.  234;  Taylor,  Land.  &  T. 
8th  ed.  §  330;  Middlekauff  v.  Smith,  1  Md. 
320;  Cooke  v.  England,  27  Md.  35,  92  Am. 
Dec.  018:  Biggs  v.  McCurley,  76  Md.  409, 
25  Atl.  466;   Cook  v.  Soule,  56  N.  Y.  420; 


34  L.  R.  A.  824,  and  note,  41  L.  R.  A.  278 :  01-  I 
son  V.  Schultz  (Minn.)  36  L.  R.  A.  790;  Railton  | 
V.  Taylor  (R.  I.)  39  L.  R.  A.  246:  Stillwell  v.  i 
South  Louisville  Land  Co.  (Ky.)  52  L.  R.  A.  ' 
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325;  Smith  v.  State  (Md.)  51  L.  R.  A.  772; 
Moore  v.  Parker  (Kan.)  53  L.  R.  A.  778;  Mc- 
Glnley  v.  Alliance  Trust  Co.  (Mo.)  66  L.  R.  A. 
334. 
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Hexier  v.  Knox,  63  N.  Y.  561;  Myers  v. 
Burns,  35  N.  Y.  269;  Wallace  v.  Lent,  29 
How.  Pr.  289;  Tuitle  v.  Oeorge  H ^Gilbert 
Mfg.  Co.  145  Mass.  169,  13  N.  £.  465; 
Smith  V.  State,  92  Md.  518,  51  L.  R.  A.  772, 
48  Ail.  92;  Rohhins  v.  Jones,  15  C.  B.  N.  S. 
221;  Arnold  v.  Clark,  13  Jones  &  S.  262; 
McGinn  v.  French,  lOi  ^is.  54,  82  N.  W. 
724;  Hamilton  v.  Fcary,  8  Ind.  App.  615, 
35  N.  E.  48;  Sanders  v.  Sfmt^Ti,  5  Misc.  1, 
25  N.  Y.  Supp.  125 ;  Totcn  v.  Armstrong,  75 
Mich.  580,  42  N.  W.  983;  Schick  v.  Fleisoh- 
Jiauer,  26  App.  Div.  210,  49  N.  Y.  Supp. 
962;  Kabus  v.  Frost,  18  Jones  &  S.  72; 
iftZtet-  V.  Rinaldo,  21  Misc.  470,  47  N.  Y. 
Supp.  636. 

Boyd,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  sued  the  appellee  for  in- 
juries sustained  by  her  in  falling  through 
the  floor  of  a  porch  attached  to  a  house 
rented  by  hei*  husband  from  the  appellee. 
The  declaration  alleges  that  the  defendant 
had  promised  "to  keep  and  maintain  the 
premises  in  good,  safe,  and  perfect  condi- 
tion," and  that  the  porch,  on  account  of  its 
defective  condition,  known  to  the  defendant, 
and  of  which  he  had  been  specifically  noti- 
fied, and  which  he  had,  in  consideration  of 
further  payment  of  rent,  promised  to  repair, 
but  negligently  failed  to  do  so,  gave  way, 
80  that  the  plaintiff  fell  through  the  open- 
ing and  sustained  serious  injuries.  At  the 
conclusion  of  the  plaintiff's  testimony  the 
court  granted  a  prayer  that  there  was  no 
evidence  legally  sufficient  to  entitle  the 
plaintiff  to  recover  under  the  pleadings. 

In  the  case  of  Smith  v.  State,  92  Md.  518, 
51  L.  R.  A.  772,  48  Atl.  92,  we  had  occa- 
sion to  determine  how  far  a  landlord,  as  a 
general  rule,  was  liable  to  a  subtenant,  and 
incidentally  to  a  tenant,  for  injuries  sus- 
tained by  reason  of  the  defective  condition 
of  the  property ;  and  we  held  that  the  land- 
lord was  not  responsible  under  the  circum- 
stances of  that  case.  From  what  we  there 
said,  it  can  be  seen  that  a  member  of  a 
family  of  the  tenant  would  occupy  no  better 
position ;  but  it  is  sought  to  distinguish  this 
case  from  >that  by  reason  of  the  fact  that 
there  was  no  contract  to  repair  in  that  case, 
while  in  this  it  is  claimed  there  was,  and  in 
considering  that  question  it  will  be  well  to 
at  once  see  what  the  record  discloses  on  that 
subject.  The  husband  of  the  plaintiff  testi- 
fied that  he  rented  the  premises  on  May  21, 
1901,  and  paid  one  month's  rent;  that  before 
doing  so  he  and  the  appellee  went  through 
the  house  and  yard ;  that  he  objected  to  the 
fence  being  down,  and  to  some  banisters  be- 
ins;  out  of  the  front  porch ;  that  the  appellee 
said:  "All  is  right,  but  I  will  fix  the  fence 
for  you  immediately, —  next  week, —  and  the 
front  porch;  and  any  necessary  repairs  I 
will  do.*'  He  remained  in  the  property  dur- 
ing that  month,  but  no  repairs  were  made. 
On  the  28th  of  June  he  told  the  appellee  he 
was  not  going  to  stav  there,  as  he  had  not 
fixed  the  fence,  the  door  had  fallen  off  the 
hinges,  and  the  back  porch  was  opening. 
They  then  went  out  to  the  back  porch,  and 
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he  showed  him  "  where  the  loose  place  was," 
and  he  promised  to  send  a  man  there  the 
next  morning  to  fix  it,  and  said  he  would 
put  in  a  bathtub  and  fix  the  fence  the  fol- 
lowing week.  He  then  paid  the  second 
month's  rent.  The  porch  where  the  injury 
occurred  was  at  the  kitchen  door,  and  "  was 
about  4  or  5  feet  square,  and  elevated  about 
4i  feet  from  the  ground."  It  had  a  railing 
on  two  sides,  "  four  or  five  steps  going  down 
to  the  yard,"  and  the  other  side  was  against 
the  house,  about  10  inches  below  the  level 
of  the  kitehen  floor.  The  platform  con- 
sisted of  boards  about  4  inches  wide,  laid 
from  a  joist  on  the  outside  to  the  house, 
where  they  were  supported  under  the 
weatherboarding  by  another  joist  fastened 
to  the  house.  He  said  that  the  defect  in 
the  porch  he  pointed  out  to  the  appellee 
**was  a  swelling  or  bulging  of  two  of  the 
boai'ds  on  the  north  end  of  the  porch,  which 
were  loose,  and  when  wet  they  would  bulge 
up  and  open  somewhat  near  the  house,  and 
that  he  told  Mr.  Clemens  there  was  danger 
of  some  of  the  children  getting  hurt,  or  set- 
ting their  legs  through  the  opening;  &at 
the  boards  that  actually  went  through  with 
his  wife  were  on  the  south  side  of  the  porch, 
just  opposite  the  door,  and  were  not  the  ones 
that  were  loose."  The  appellant  testified 
substentially  te  the  same  effect,  and  added 
that  the  appellee  said:  "Those  boards  are 
dangerous,  and  I  will  send  a  man  in  the 
morning  to  fix  it."  On  the  5th  of  July  she 
was  going  into  the  yard,  and  as  she  stepped 
on  the  platform  some  of  the  boards  on  the 
south  end  gave  way,  and  she  went  through, 
causing  her  serious  injury ;  she  being  at  Uie 
time  in  a  delicate  condition. 

Having  thus  steted  such  of  the  facte  as 
are  necessary  to  show  the  undertaking  of 
the  appellee,  we  will  determine  what  his  re- 
sponsibility to  the  appellant  was.  It, is  con- 
tended for  her  that  he  assumed  the  risk  of 
damages  su8te,ined  by  the  tenant  or  his  fam- 
ily, due  to  the  condition  of  this  porch,  while 
the  appellee  contends  that  "a  landlord  who 
lias  covenanted  to  repair  is  not  liable  in  tort 
for  personal  injuries  resulting  from  the  want 
of  repair."  The  appellant's  attorneys,  if  we 
understand  the  position  token  by  them,  con- 
cede that  such  aamages  are  not  recoverable 
iu  an  action  ea>  contractu,  on  the  contract  to 
repair,  but  say  this  is  "  an  action  on  the 
case,  founded  on  the  negligent  failure  of  the 
landlord  to  perform  a  duty  which  he  had  as- 
sumed by  the  terms  of  the  letting.  The  fact 
that  that  duty  has  ite  foundation  in  the  con- 
tract does  not  preclude  the  plaintiff  from 
suing  in  tort."  They  contend  that  this  court 
has,  in  the  case  of  Smith  v.  State,  impliedly 
recognized  the  right  of  the  tenant,  or  a  mem- 
ber of  his  family,  to  sue  for  such  injuries, 
when  b^  the  terms  of  the  lease  there  is  a 
duty  resting  on  the  landlord  to  make  re- 
pairs. In  that  case  we  held  that  the  land- 
lord was  not  liable  to  the  tenant  or  the  sub- 
tenant for  personal  injuries  due  to  the  want 
of  repairs  of  the  property;  and  after  quot- 
ing from  Taylor,  Land.  &  T.  §  175a,  and  re- 
ferring to  other  authorities,  we  said :  *'  The 
reason  of  the  rule  is  perfectly  apparent.    If 
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the  lessee  knows  the  condition  of  the  prem- 
ises, and  rents  it  without  requiring  the 
owner  to  repair  it,  he  takes  it  as  he  finds  it, 
and  has  no  right  to  complain  of  injuries 
sustained  on  account  of  its  condition.  The 
owner  not  being  compelled  to  keep  it  in  re- 
j)air,  if  the  tenant  desires  to  require  that  of 
him  he  should  so  bind  him  \>y  contract.  In 
the  absence  of  that,  he  must  protect  himself 
Against  dangers  which  are  apparent  to  him." 
We  were  not  called  upon  in  that  case  to  de- 
termine whether  damages  for  personal  in- 
juries could  be  recovered  by  the  tenant,  or 
anyone  on  the  premises  under  the  tenant's 
right,  when  the  landlord  was  under  contract 
to  make  the  repairs;  but  many  of  the  deci- 
sions wo  there  referred  to,  and  others  that 
might  be  cited,  in  announcing  the  general 
Tule  as  to  the  landlord's  liability  to  the  ten- 
ant, do  qualify  it  by  referring  to  the  absence 
of  an  agreement  on  tne  part  of  the  landlord 
to  repair,  and  imply  that  when  there  is  such 
an  agreement  the  landlord  may  be  liable  to 
•damages  for  personal  injuries,  at  least  under 
some  circumstances.  In  18  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  216,  it  is  said  ''that,  in  the 
absence  of  any  agreement  on  the  part  of  the 
landlord  to  repair,  a  tenant  cannot  recover 
from  the  landlord  the  costs  of  repairs  made 
by  him,  nor  can  the  tenant  recover  from  the 
landlord  for  injuries  to  his  property  or  per- 
son, or  to  the  property  or  person  of  his  fam- 
ily, caused  by  the  defective  condition  of  the 
demised  premises;"  but  on  page  234  of  that 
volume  it  is  stated  that  "  damages  for  per- 
sonal injuries  to  the  tenant  resulting  from 
the  failure  of  the  landlord  to  repair  are 
deemed  too  remote  and  consequential,  and 
not  in  contemplation  of  the  parties,  and 
therefore  not  recoverable,  though  in  an  Illi- 
nois case  a  recovery  for  such  injuries  has 
T)een  allowed."  The  case  referred  to  is  Son- 
tag  V.  O'Uare,  73  111.  App.  432;  and  the 
rsame  view  has  been  adopted  in  Schwitndi 
V.  Meizger  Linseed  Oil  Co,  93  111.  App.  365, 
and  to  some  extent  in  Moore  v.  Steljea,  69 
Fed.  518 ;  Stilltcell  v.  South  Louisville  Land 
Co.  22  Ky.  L.  Rep.  785,  52  L.  R.  A.  326,  58 
.8.  W.  696;  Perez  v.  RahoMd,  76  Tex.  191,  7 
L.  R.  A.  620,  13  S.  W.  177;  Campbell  v. 
Portland  Sugar  Co,  62  Me.  552,  16  Am.  Rep. 
503;  and  other  cases.  The  doctrine  stated 
l>y  the  Encyclopedia  ot  Xaw  has  been  an- 
nounced in  a  number  of  cases  cited  in  note 
7  to  the  above  quotation;  and  in  McAdam, 
Land.  &  T.  438,  it  is  said :  "A  landlord  who 
has  covenanted  to  repair  is  not  liable  in  tort 
-for  personal  injuries  resulting  from  the  want 
of  repair;"  citing  Schick  v.  Fleischhauer,  26 
App.  Div.  210,  49  N.  Y.  Supp.  962;  Flynn 
V.  Haiton,  43  How.  Pr.  333;  Spellman  v. 
Bannigan,  36  Hun,  174;  Miller  v.  Rinaldo, 
-21  Misc.  470,  47  N.  Y.  Supp.  636;  Sanders 
V.  Sftiith,  6  Misc.  1,  25  N.  Y.  Supp.  125; 
Tuttle  V.  George  B,  Oilhert  Mfg,  Co.  145 
:Mass.  169,  13  N.  E.  465.  In  the  note  to 
Mines  v.  Willcox  (Tenn.)  34  L.  R.  A.  824, 
there  is  a  valuable  collection  of  authorities 
on  the  "  liability  of  landlord  for  injury  to 
tenant  from  defect  in  the  premises;"  but  it 
is  impossible  in  an  opinion  of  anything  like 
a  reasonable  length  to  undertake  to  discuss 
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the  numerous  cases  on  that  subject,  and  it 
would  be  useless  to  attempt  to  reconcile  the 
expressions  used  in  many  of  them.  We  have 
no  doubt,  however,  that  no  action,  either  in 
contract  or  in  tort,  by  a  tenant,  or  one  of 
his  family,  against  a  landlord,  to  recover 
damages  for  personal  injuries,  should  be 
sustained  merely  because  the  latter  has  been 
guilty  of  a  breach  of  contract  to  make  neces- 
sary repairs  in  the  premises  demised.  It 
is  not  denied  by  counsel  for  the  appellant 
that  such  damages  are  too  remote,  and  not 
in  contemplation  of  the  parties,  to  be  recov- 
ered in  an  action  ex  contractu;  and  to  per- 
mit a  recovery  for  such  damages  based  on 
the  contract,  simply  because  it  is  in  form  an 
action  of  tort,  would  be  making  a  distinction 
that  could  not  be  justified  by  reason  or  au- 
thority. There  must  be  something  more  than 
a  mere  failure  on  the  part  of  the  landlord 
to  make  the  repairs  he  has  agreed  to  make. 
As  was  said  in  Baltimore  d  0.  R.  Co.  v. 
Pumphrey,  59  Md.  398:  "The  suit  was 
brought  for  a  wrong,  dependent  upon  a  con- 
tract; and  the  first  question  we  have  to  de- 
cide is,  What  is  the  true  measure  of  dam- 
ages in  such  a  case  ?  It  makes  no  difference 
whether  the  form  of  the  action  is  ex  delicto 
or  ex  contr€tctu.  The  real  and  substantial 
gravamen  of '  the  complaint  is  the  alleged 
breach  of  the  contract,  and  in  such  a  case 
the  same  law  is  applicable  to  both  classes  of 
action.  In  actions  like  the  present,  against 
common  carriers,  the  suit  may  be  framed 
either  ex  contraciUy  upon  the  breach  of  the 
engagement,  or  ex  delicto,  upon  the  violation 
of  the  public  duty;  but  whether  the  action 
be  assumpsit  on  the  contract,  or  case  for 
the  violation  of  duty,  the  measure  of  dam- 
ages is  equally  a  question  of  law,  and  as 
much  under  the  control  of  the  court  as  if 
the  right  rested  in  agreement,  merely." 
And  in  Baltimore  d  0.  R.  Co.  v.  Carr,  71 
Md.  141,  17  Atl.  1052,  relied  on  by  the  ap- 
pellant, the  same  doctrine  was,  in  effect,  an- 
nounced. That  was  a  suit  for  the  wrongful 
refusal  of  the  admission  of  the  appellee  to 
the  cars  of  the  appellant.  This  court  said: 
**  But  tliis  is  in  form  an  action  of  tort.  The 
contract,  it  is  true,  entitled  the  plaintiff  to 
admission  to  the  cars,  and  gave  rise  to  the 
duty  on  the  part  of  the  defendant  to  allow 
such  admission,  under  proper  circumstances ; 
but,  in  cases  of  the  class  to  which  this  be- 
longs, the  refusal  or  neglect  to  perform  that 
duty,  as  well  as  the  negligent  performance 
of  it,  furnishes  a  ground  of  action  in  tort. 
In  such  case,  both  the  nonfeasance  and  the 
misfeasance  constitute  a  wrongful  act,  for 
which  the  remedy  may  be  either  by  action 
on  the  contract  or  in  tort,  at  the  option  of 
the  party  injured."  But  in  passing  on  the 
question'  of  damages  we  said  the  rule  by 
which  damages  are  to  be  estimated  is,  as 
a  general  principle,  a  question  of  law,  to  be 
decided  by  the  court ;  and  "  in  a  case  like  the 
present  t\ie  rule  for  measuring  the  damages 
is  fixed  and  determinate,  and  should  be  ap- 
plied ir  all  cases  alike,  except  in  those  cases 
where  there  may  be  malice  or  circumstances 
of  agsrravation  in  the  wrong  complained  of, 
for  which  the  damages  may  be  enhanced." 
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Without  citing  other  authorities,  it  may  be 
conceded  that  in  this  state,  when  a  landlord 
has  agreed  to  make  repairs,  there  is  a  duty 
resting  on  him  to  do  so,  and  upon  his  fail- 
ure the  tenant  may  either  sue  on  his  con- 
tract, or  bring  an  action  on  the  case,  founded 
in  tort,  for  neglect  of  that  duty;  but,  as 
was  said  in  Pumphrey's  Case,  59  Md.  398: 
"  There  are  many  actions  nominally  in  tort, 
which,  in  respect  to  the  measure  of  relief, 
are  treated  as  virtually  ex  contractu,  and 
in  these  coses  a  fixed  rule  of  damages  is  ad- 
hered to."  The  familiar  cases  of  United 
States  Telcg,  Co.  v.  Oildersleve,  29  Md.  232, 
96  Am.  Dec.  519,  and  Hadley  v.  Baxendale^ 
9  Exch.  341,  were  cited  as  furnishing  the 
true  measure  of  damages.  So  it  seems  to 
us  that  the  correct  rule  in  a  case  such  as 
the  one  under  consideration  is  that  the  mere 
failure  of  the  landlord  to  make  repairs 
which  he  had  agreed  to  make  cannot  make 
him  responsible  to  the  tenant,  or  a  member 
of  his  family,  for  damages  for  personal  in- 
juries sustained  by  reason  of  the  defective 
condition  of  the  premises,  whether  such  suit 
be  in  assumpsit  or  in  case,  but,  in  order  to 
recover  such  damages,  there  must  be  shown 
some  clear  act  of  negligence  or  misfeasance 
on  the  part  of  the  landlord,  beyond  the  mere 
breach  of  contract.  The  declaration  seems  to 
have  adopted  that  theory,  as  it  alleges  that 
the  defendant  **  had  aegligently  failed  "  to 
repair  the  porch.  Assuming,  as  we  must  as 
the  case  is  presented,  that  the  appellee  had 
agreed  to  make  all  necessary  repairs,  and 
that  this  porch  was  out  of  repair,  and  in 
consequence  of  that  the  appellant  was  in- 
jured, that,  of  course,  would  not  be  sufficient 
to  hold  the  appellee  responsible  for  such  in- 
juries. In  the  first  place,  it  is  well  settled 
that,  as  a  general  rule,  there  must  be  a  no- 
tice by  the  tenant  to  the  landlord  of  the 
need  of  repairs,  in  order  to  put  the  latter  in 
default.  18  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  229,  where  a  number  of  cases  are  cited, 
including  Cooke  v.  England^  27  Md.  14,  92 
Am.  Dec.  618.  And  after  the  landlord  is 
notified,  he  has  a  reasonable  time  in  which 
to  make  them.  Id.  230.  As  to  what  is  a 
reasonable  time,  must  depend  upon  circum- 
stances.  Not  only  the  extent  of  repairs  to 
be  made  must  be  considered,  but,  what  is  a 
much  more  material  question  in  this  case, 
the  apparent  necessity  for  prompt  action; 
and  that  brings  us  to  what  we  deem  the 
crucial  point  in  this  case,  as  reflecting  upon 
the  question  of  negligence  vel  non  of  the  ap- 
pellee, which  must  determine  the  right  of 
recovery  for  the  injuries  sued  for. 

If  the  appellee  knew  of  the  defect  in  this 
pordi  that  caused  the  injuries,  and  had  rea- 
son to  believe  that  it  was  likely  to  produce 
such  results  if  not  repaired,  then  it  was  neg- 
ligence on  his  part,  in  view  of  his  agreement 
to  repair,  not  to  do  so  promptly,  or  at  least 
to  take  some  steps  to  protect  the  tenant  and 
his  family  from  injury.  Of  course,  whether 
there  could  be  a  recovery,  on  account  of  the 
contributory  negligence  or  other  default  of 
the  party  injured,  would  present  another 
question,  which  is  not  now  being  considered. 
But  although  it  is  alleged  in  the  first  part 
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of  the  declaration  that  the  defect  was 
"  known  to  the  defendant,  and  of  which  he 
had  specifically  been  notified  theretofore  by 
the  plaintifT  and  her  husband,"  it  is  subse- 
quently alleged  that  it  was  "entirely  un- 
known to  the  plaintiff  and  her  husband."^ 
If  the  latter  was  the  fact,  it  was  impossible 
for  either  of  them  to  have  so  notified  the  de- 
fendant, and  the  testimony  which  we  have 
already  stated  shows  that  it  was  not  known 
to  the  plaintiff  or  her  husband,  and  the  only 
notice  they  or  either  of  them  gave  the  de- 
fendant was  as  to  the  condition  of  the  north 
end  of  the  porch,  where  two  of  the  boards 
were  bulging.  The  plaintiff  waa  injured  by 
the  boards  at  the  south  end  giving  way,  and 
there  was  probably  no  reason  for  the  defend- 
ant to  suppose  that  any  serious  injury  was 
likely  to  result  from  the  two  boards  which 
had  been  called  to  his  attention;  and,  if 
there  was,  the  injury  complained  of  was  in 
fact  not  so  caused.  If  the  use  of  that  part 
of  the  porch  was  dangerous,  the  plaintiff' 
knew  it,  and,  if  she  had  been  injured  in  the 
use  of  that,  would  clearly  have  been  guilty 
of  contributory  negligence.  But  although 
she  and  her  husband  had  better  opportunity 
to  know  the  real  condition  of  the  porch  than 
the  defendant  had,  as  they  had  been  living 
on  the  premises  for  more  than  a  month,  she 
seeks  to  hold  the  appellee  responsible  be- 
cause he  promised  to  send  a  carpenter  there 
the  day  after  the  two  boards  were  called 
to  his  attention  (June  28th),  but  had  not 
done  so  on  July  5th,  when  the  accident  hap- 
pened. It  was  argued  that,  if  the  appellee 
had  sent  the  carpenter  there,  he  could  have 
discovered  the  dangerous  condition  of  the 
part  of  the  porch  that  caused  the  injury. 
He  might  or  might  not,  but  that  is  not  the 
test  we  deem  proper  to  apply  in  such  cases. 
The  question  is  whether  the  appellee  had 
reason  to  believe  from  the  information  he  re- 
ceived from  the  plaintiff  and  her  husband, 
and  what  he  saw  himself,  that  there  was 
such  imminent  danger  in  the  condition  of 
the  porch  as  to  make  him  responsible  for 
negligence  in  not  having  it  repaired  within 
the  week  (including  a  Sunday  and  a  legal 
holiday),  and  we  think  the  plaintiff's  proof 
fell  far  short  of  establishing  that.  If  there 
was  reason  to  suppose  that  the  porch  was 
in  such  a  dangerous  condition  as  to  call 
upon  the  appellee  to  take  immediate  action , 
why  did  not  the  plaintiff  and  her  husband 
know  it  7  If  she  did  know  its  condition,  and, 
notwithstanding  such  knowledge,  used  it 
without  any  more  necessity  for  doing  so  than 
is  disclosed  by  this  record,  then,  unquestion- 
ably, she  would  have  been  precluded  from 
recovery  on  the  ground  of  contributory  neg- 
ligence. But  as  she  and  her  husband  dis- 
claim all  knowledge  of  the  defect  that  caused 
the  injury,  why  should  the  landlord  have 
imputed  to  him  such  knowledge  as  would 
justify  a  court  in  declaring  him  guilty  of 
negligence  for  not  sending  a  carpenter  there 
at  once  to  repair  it?  It  will  not  do  to  say 
that  as  he  had  agreed  to  make  necessary  re- 
pairs, and  had  had  the  defective  condition 
of  the  other  end  of  the  porch  called  to  his 
attention,  which  he  had  promised  to  have 
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repaired  the  next  day,  a  duty  rested  on  him 
to  have  it  repaired,  and,  having  violated  that 
duty,  therefore  he  is  responsible.  That 
would  be  equivalent  to  saying  that  he  was 
liable  for  such  damages  as  are  sought  to  be 
recovered  in  this  case  simply  because  he  had 
violated  his  contract,  which  we  have  said 
was  not  sufficient.  There  is  no  reason  for 
holding  landlords  to  such  a  harsh  rule  of 
law  as  that.  The  tenant  has  the  right  to 
make  repairs,  and  charge  his  landlord  with 
the  cost  of  them,  when  he  is  under  obliga- 
tion to  keep  the  premises  in  repair;  and, 
when  the  expense  is  as  trivial  as  this  would 
likely  have  been,  it  is  his  duty  to  do  so, 
rather  than  risk  the  life  or  limb  of  his  fam- 
ily. Middlekauff  v.  Smith,  1  Md.  343 ;  Biggs 
y.  McCurley,  76  Md.  415,  25  Atl.  466;  Law- 
aof^  v.  Price,  45  Md.  130;  McGinn  v.  French, 
107  Wis.  54,  82  N.  W.  724.  If  the  landlord 
is  under  contract  to  keep  the  premises  in 
repair,  and,  although  notified  of  the  need  of 
them,  he  fails  to  make  them,  if  the  property 
cannot  be  safely  occupied  the  tenant  can  or- 


dinarily abandon  it.  If,  with  knowledge  of 
such  condition,  he  still  remains  in  the  prop- 
erty, he,  and  others  having  such  knowledge, 
would,  as  a  general  rule,  be  denied  the  right 
to  recover,  on  the  ground  of  contributoiy 
negligence,  even  if  the  landlord  was  negli- 
gent. 

So,  although  we  are  of  opinion  that  a 
landlord,  under  contract  to  repair,  may, 
under  some  circumstances,  be  liable  for  dam- 
ages for  personal  injuries  by  reason  of  a 
negligent  failure  to  make  repairs,  his  negli- 
gence must  be  clearly  established  as  the 
foundation  for  such  liability,  and,  under  the 
facts  disclosed  by  this  record,  there  was  not 
such  legally  sufficient  evidence  of  it  as 
would  have  justified  the  court  below  in  sub- 
mitting the  case  to  the  jury;  and  therefore, 
without  discussing  tne  question  of  the  con- 
tributory negligence  of  the  plaintiff,  we  will 
affirm  the  judgment. 

Judgment  a/firmed;  the  appellant  to  pay 
the  costs. 
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1.  No  implied  contract  obligation  rests 
upon  the  owner  of  a  bulldins  leased  in 
separate  sectioDs  to  keep  the  portion  remain- 
ing in  his  possession  in  repair,  so  that  dam- 
ages resulting  to  property  through  breach  of 
it  can  be  set  up  as  a  counterclaim  in  an  ac- 
tion for  rent. 

2.  On  a  motion  for  Judgment,  frhere 
plaintiff's  claim  is  admitted,  and  no 
facts  are  stated  to  defeat  it,  the  court  is  not 
required  to  permit  an  amendment  of  the  an- 
swer. 

(October  21,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Ashland  County  in 
favor  of  plaintifif  in  an  action  brought  to  re- 
cover rent  alleged  to  be  due  and  unpaid,  in 
which  defendant  sought  to  set  off  injuries 
alleged  to  have  been  caused  by  want  of  re- 
pair of  portions  of  the  property  remaining 
in  possession  of  the  landlord.    Affirmed. 

Statement  by  Marshall,  J. : 
Action  by  a  landlord  to  recover  $225,  past- 
due    rent,    from    hia    tenant.     The    leased 

Note. — For  other  cases  in  this  seFles  as  to 
liability  of  landlord  for  condition  of  part  of 
premises  remaining  in  his  possession,  or  not 
controlled  by  tenant,  see  Dollaxd  v.  Roberts  (N. 
Y.)  14  L.  R.  A.  238,  and  note;  Jones  v.  Mill- 
saps  (Miss.)  23  L.  R.  A.  155,  hud  note;  Gleason 
V.  Boehm  (N.  J.  L.)  32  L.  R.  A.  645:  Olson  v. 
Schultz  (Minn.)  86  L.  R.  A.  790;  Railton  v. 
Taylor  (R.  I.)  39  L.  R.  A.  246:  Springer  v. 
Ford  (111.)  52  L.  R.  A.  930:  and  McGinley  v. 
Alliance  Trust  Co.  (Mo.)  56  L.  R.  A.  334. 
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premises  consisted  of  the  ground  floor  and 
part  of  the  basement  of  a  three-story  build- 
ing, the  rest  of  the  room  therein  being 
leased  to  various  tenants,  each  having  a  spe- 
cific portion  thereof.  There  was  no  express 
covenant  to  keep  the  building  or  any  part 
thereof  in  repair.  The  complaint  was  in  tiie 
usual  form.  Defendant  admitted  the  in- 
debtedness, and  counterclaimed  for  damages 
to  the  amount  of  $378  upon  the  following  al- 
leged facts  in  addition  to  those  before  stat- 
ed: In  the  building  there  was  a  shaft 
reacliing  from  the  surface  of  the  roof  to  tiie 
ceiling  above  the  first  floor.  The  top,  bot- 
tom, and  sides  of  the  shaft  were  of  glass. 
The  purpose  thereof  was  to  light  the  vari- 
ous parts  of  the  building.  When  defendant 
entered  upon  the  enjoyment  of  his  lease,  the 
roof  of  the  shaft  was  in  a  good  state  of  re- 
pair. It  was  the  landlord's  duty  to  keep  it 
so.  May  25th,  in  the  nighttime,  there  was  a 
severe  rain  storm,  and,  because  of  the  then 
defective  condition  of  the  lighting  shaft,  a 
large  quantity  of  water  was  admitted  into 
the  building,  and  found  its  way  to  defend- 
ant's stock  of  clothing  on  the  first  floor, 
damaging  the  same  to  the  amount  of  $378. 
The  roof  of  the  shaft  where  the  water  en- 
tered was  out  of  repair,  to  the  knowledge  of 
plaintifl",  before  such  occurrence.  He  en- 
deavored to  repair  it,  but  failed  to  do  so  ef- 
ficiently, by  reason  whereof  the  damage  to 
defendant's  property  was  caused. 

Plaintiff  moved  for  judgment  on  the 
pleadings,  and  the  motion  was  granted.  De- 
fendant duly  excepted  to  the  ruling. 

Mr,  R.  Sleisht,  for  appellant : 
Where  the  landlord  leases  separate  por- 
tions of  the  same  building  to  different  ten- 
ants, and  reserv^es  under  his  cont'-ol  those 
parts  of  the  building  or  premises  used  in 
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«oinmon  by  all  the  tenants,  he  is  under  an 
implied  obligation  to  use  reasonable  dili- 
gence to  keep  in  a  aafe  condition  the  parte 
•over  which  he  reserves  control. 

18  Am.  &  Kng.  Enc.  Law,  2d  ed.  p.  220,  IT 
(3);  lAchiig  v.  Poundt,  23  Misc.  632,  52 
N.  Y.  Supp.  136;  Rauth  v.  Davenport,  60 
Hun,  70,  14  N.  Y.  Supp.  69;  Bold  v.  O'Brien, 
12  Daly,  160;  Eagle  v.  Swayze,  2  Daly,  140; 
Bisaell  v.  Lloyd,  100  111.  214;  Payne  v.  Ir- 
vin,  44  111.  App.  106;  Toole  v.  Beckett,  67 
Me.  544,  24  Am.  Rep.  54;  Saucer  v.  McGil- 
licuddy,  81  Me.  318,  3  L.  R.  A.  458,  17  Atl. 
124;  Looney  v.  McLean,  129  Mass.  33,  37 
Am.  Rep.  295;  McGinley  v.  Alliance  Trust 
Co.  168  Mo.  257,  56  L.  R.  A.  334,  66  S.  W. 
153. 

A  landlord  having  control  of  the  roof  is 
generally  liable  to  the  tenant  below  for  dam- 
ages from  the  defective  condition  of  the 
same,  or  for  negligently  leaving  the  conduct- 
or pipe  so  as  to  flood  &e  premises  below,  or 
for  exposing  goods  of  the  tenant  by  uncover- 
ing the  roof. 

KrHcper  v.  Ferrant,  29  Minn.  385,  43  Am. 
R€p.  223,  13  N.  VV.  158. 

There  is  a  marked  distinction  between 
these  cases  and  cases  where  the  premises 
were  out  of  repair  at  the  time  of  the  leasing, 
and  in  which  action  was  brought  to  impose  a 
liability  upon  the  theory  that  there  was  a 
breach  of  an  implied  covenant  of  fitness  of 
the,  premises  for  the  purposes  intended. 

Clifton  V.  Montague,  33  L.  R.  A.  449,  note, 
40  W.  Vn.  207,  21  S.  E.  858;  Smith  v.  State 
use  of  WaUh,  92  Md.  518,  51  L.  R.  A.  776, 
48  Atl.  92;  Nines  v.  Willcox,  34  L.  R.  A. 
^24,  note,  96  Tenn.  148,  33  S.  W.  914;  Bol- 
lard V.  Roberts,  14  L.  R.  A.  239,  note,  130 
N.  Y.  269,  29  N.  E.  104. 

Messrs.  Sanborn  Sb  Sanborn,  for  re- 
spondent : 

In  the  absence  of  any  secret  defect,  or  de- 
ceit, or  warranty,  or  agreement  on  the  part 
of  the  landlord  to  repair,  the  tenant  takes 
the  leased  premises  in  the  condition  in  which 
they  happen  to  be  at  the  time  of  the  leas- 
ing; and  in  such  a  case  the  landlord  is  not 
liable  to  the  tenant  for  an  injury  caused  by 
their  being  out  of  repair  during  the  term.  * 

Cole  V.  McKey,  66  Wis.  500,  57  Am.  Rep. 
^93,  29  N.  W.  279;  Humphrey  v.  Wait,  22 
U.  C.  C.  P.  580;  Bowling  v.  Xuehling,  97 
Wis,  350,  72  N.  W.  871;  Jones  v.  MUlsaps, 
71  Miss.  10,  23  L.  R.  A.  155,  14  S.  W.  440; 
Boupe  V.  Gonin,  45  N.  Y.  119,  6  Am.  Rep. 
47. 

Without  an  agreement,  the  landlord  would 
not  be  bound  to  repair  the  roof,  nor  subject 
to  an  action  for  not  so  doing. 

Pomfret  v.  Ricroft,  1  Wms.  Saund.  323, 
note :  Krueger  v.  Ferrant,  29  Minn.  385,  43 
Am.  Rep.  223,  13  N.  W.  158. 

There  is  no  implied  covenant  on  the  part 
of  the  landlord  to  make  repairs,  or  that  the 
premises  are,  or  will  prove,  suitable  for  the 
tenant's  use  or  business. 

Foster  v.  Peyser,  9  Cush.  247,  57  Am.  Dec. 
43;  Witty  v.  Matthews,  52  N.  Y.  512;  Hoio- 
<ird  v.  Doolittle,  3  Duer,  474:  Wilkinson  v. 
Clauson,  29  Minn.  91,  12  N.  W.  147. 

There  seems  to  be  no  sound  reason  why 
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this  rule  should  not  extend,  in  like  manner, 
to  portions  of  the  premises  not  expressly 
demised  to  the  tenant,  but  which  are  neces- 
sary for  his  use  or  protection. 

Chauntler  v.  Robinson,  4  Exch.  163 ;  Boupe 
v.  Genin,  45  N.  Y.  119,  6  Am.  Rep.  47; 
Brewster  v.  Be  Fremery,  33  Cal.  341 ;  Walk- 
er v.  Gilbert,  2  Robt.  220;  Taylor,  Land.  & 
T.  7th  ed.  $§  176a,  428. 

Marsball,  J.,  delivered  the  opinion  of  the 
court : 

The  trial  court  granted  the  motion,  sup- 
posing the  common  law  that,  in  the  absence 
of  an'  express  agreement  to  the  contrary,  a 
landlord  is  under  no  obligation  at  all  to  his 
tenant  to  keep  the  leased  premises  in  repair, 
ruled  the  case.  Appellant  contends  that  the 
rule  is  not  universal ;  that  it  does  not  apply 
where  there  are  several  tenants  in  a  build- 
ing, each  having  a  distinct  part  thereof,  ex- 
cept as  to  each  tenant  for  his  particular 
part :  that  as  to  those  portions  of  the  build- 
ing necessary  for  the  protection  or  conven- 
ience of  all  of  the  tenants  in  the  enjoyment 
of  their  respective  holdings  and  used  by 
them  in  common,  such  as  the  stairways,  the 
halls,  and  the  roof, — portions  which  do  not 
pass  under  the  control  of  any  particular  ten- 
ant,— the  landlord  is  bound  by  an  implied 
promise,  forming  part  of  the  leasehold  con- 
tract, to  keep  the  same  in  repair;  and  that 
such  exception  entitled  appellant  to  recover 
on  its  coiuiterclaim. 

The  position  urged  upon  our  attention  is 
not  entirely  without  authority  to  support  it, 
though  counsel  is  in  error,  we  think,  in  the 
idea  that  the  weight  of  authority  is  that 
way.  The  question  is  interesting  and  im- 
portant. It  has  not  been  decided  here,  that 
we  are  aware  of,  in  a  case  exactly  like  this, 
though  it  has  been  in  principle,  as  we  shall 
see  later.  That  there  is  a  duty  resting  on 
the  landlord  in  such  a  situation,  not  to 
cause  injury  to  his  tenant,  and  to  prevent 
such  injuiy,  has  been  held  in  many  juris- 
dictions in  actions  grounded  on  negligence. 
But  there  is  no  authority,  worthy  of  our  con- 
sideration, to  support  the  idea  that  the  duty 
is  one  resting  in  contract.  The  distinction 
between  the  obligations  of  a  contract  and 
the  obligation  which  one  owes  to  another  re- 
specting that  other's  personal  safety  and  the 
safety  of  his  property  has  been  many  times 
lost  sight  of  in  considering  this  question,  as 
what  follows  ^vill  demonstrate. 

This  language  from  18  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  220.  is  called  to  our  atten- 
tion :  "  The  rule  laid  down  by  the  weieht  of 
authority  is  that,  where  the  landlord  leases 
separate  portions  of  the  same  building  to 
different  tenants,  and  reserves  under  his  con- 
trol those  parts  of  the  building  or  premises 
used  in  common  by  all  the  tenants,  he  is  un- 
der an  implied  obligation  to  use  reasonable 
diligence  to  keep  in  a  safe  condition  the 
parts  over  which  he  so  reserves  control." 

The  writer  of  that  text,  as  is  indicated, 
not  only  by  the  language  used,  but  by  the 
authorities' cited,  did  not  use  the  term  "  ob- 
ligation "  in  a  contractual  sense,  but  in  that 
of  the  duty  which,  in  certain  situations,  one 
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K)wes  to  avoid  injuring  another,  a  violation 
of  which  constitutes  a  tort,  and  is  action- 
able as  such.  In  one  of  the  leading  cases  re- 
ferred to  it  was  expressly  stated  that  the  re- 
sponsibility of  the  landlord  "cannot  be 
based  upon  any  contract  obligation,  but 
must  rest  entirely  upon  the  element  of  de- 
Motum"  Edtoarda  v.  "Sew  York  ds  H,  R.  Co, 
98  N.  Y.  245,  50  Am.  Rep.  659.  Iq  speaking 
•of  the  contract  relations  between  landlord 
and  tenant,  the  writer  of  the  quoted  lan- 
guage, at  page  218,  vol.  18,  says:  "  The  gen- 
eral rule  that  the  landlord  is  under  no  im- 
plied obligation  to  keep  the  demised  prem- 
ises in  repair  is,  in  most  jurisdictions,  held 
equally  applicable  where  only  a  part  of  a 
building  is  demised;  and  the  landlord  is 
held  to  be  under  no  implied  obligation  to 
keep  the  portion  of  the  building  not  demised 
to  the  tenant  in  repair,  so  as  to  render  ten- 
antable  and  secure  the  portion  demised  to 
the  tenant." 

The  writer,  like  many  courts  that  have 
treated  the  subject,  failed  to  bring  out 
clearly  the  distinction  before  mentioned, — 
that  between  implied  covenant  springing 
from  the  lease,  and  liability  for  a  tortious 
violation  of  that  duty  one  person  owes  to 
•another  as  regards  safety  of  his  person  and 
property. 

The  cases  cited  in  support  of  the  declara- 
tion that,  in  the  circumstances  under  discus- 
sion, the  landlord  owes  his  tenant  a  duty, 
went,  it  will  be  discovered,  as  a  rule,  upon 
the  doctrine  of  8ic  utere  tuo  ut  alienum 
lion  l(BdaSj  though  there  is  reason  to  say 
that  in  some  of  them  the  legitimate  scope 
•of  the  maxim  was  misconceived.  There  can 
be  no  reasonable  controversy  but  that  it  can- 
not properly  be  applied  to  an  obligation  rest- 
ing merely*  in  contract.  The  idefi  of  it  is 
that  no  one  has  a  legal  right  to  so  use  his 
.own  property  as  to  injure,  in  a  physical 
fiense,  the  property  of  another. 

Toole  V.  Beckett,  67  Me.  644,  24  Am.  Rep. 
^4,  is  confidently  referred  to  by  appellant's 
oounsel.  It  is  sufficient  for  this  case  to  say 
of  that  one  that  the  action  was  not  to  re- 
cover on  contract,  but  for  a  tortious  act. 
True,  the  nature  of  the  wrong  complained 
of  was  failure  to  repair  a  roof  under  very 
much  the  same  circumstances  as  those  we 
have  before  us;  and  if  this  were  an  action 
for  damages  for  negligent  inattention  to  the 
roof,  Toole  v.  Beckett  would  be  in  point 
,  for  what  it  is  worth,  though  it  has  been 
pronounced  unsound  by  most  courts  that 
nave  considered  it.  Certainly,  none  of  the 
Authorities  cited  by  the  learned  court  in  sup- 
port of  its  decision  involved  an  implied  con- 
tract as  between  landlord  and  tenant,  or  any 
other  obligation  especially  applicable  to  that 
relation.  To  illustrate:  Kirby  v.  BoyUton 
Market  Asso.  14  Gray,  249,  74  Am.  Dec. 
682,  was  an  action  for  personal  injuries 
-caused  by  a  sidewalk  being  unsafe  for  travel 
by  reason  of  an  accumulation  of  snow  and 
ice  thereon.  It  was  claimed  that  such  un- 
safe condition  was  produced  by  the  improper 
discharge  of  water  upon  the  walk  from  the 
defendant's  building,  the  rooms  in  which 
were  occupied  by  numerous  tenants,  each 
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having  a  specific  part  thereof,  the  defendant 
retaimng  charge  of  the  passageways  and 
roof  and  general  care  of  all  parts  of  the 
building  necessary  for  the  conunon  use  of 
the  tenants.  The  court  held  that,  if  the  de- 
fendant's structure  produced  the  nuisance 
which  caused  the  injury,  he  was  liable.  It 
will  be  easily  seen  that  the  principle  in- 
volved is  familiar,  and  has  nothing  to  do 
with  the  contractual  duties  of  the  owner  of 
a  building  to  his  tenants.  Priest  v.  Nichols, 
110  Mass.  401,  was  an  action  sounding  in 
tort.  It  did  not  involve  any  question  what- 
ever as  to  the  duty  of  a  landlord  specially 
to  his  tenant  to  repair.  The  wrong  com- 
plained of  would  have  been  actionable  had 
it  been  committed  to  another  tenant  in  the 
building  or  by  a  stranger.  The  landlord 
used  a  part  of  the  stru(:ture  as  an  engine 
room.  He  operated  the  engine  in  such  a  neg- 
ligent manner  as  to  permit  water  from  the 
waste  pipe  thereof  to  escape  and  reach  the 
plaintilT's  property.  In  Oray  v.  Boston  Gas- 
light Co.  114  Mass.  149,  19  Am.  Rep.  324, 
the  controversy  was  between  the  landlord 
and  a  stranger,  the  latter  being  a  sufferer 
from  the  negligence  of  the  former  in  permit- 
ting a  chimney  to  fall  from  his  building.  In 
Norcross  v.  Thomas,  51  Me.  503,  81  Am. 
Dec.  588,  defendant  was  held  guilty  of  main- 
taining a  nuisance  to  the  injury  of  the  plain- 
tifl  in  that  he  so  conducted  a  blacksmith 
shop  as  to  cause  dust  and  ashes  to  pass 
therefrom  to  the  plaintiff's  property  to  its 
injury.  The  relation  of  landlord  and  tenant 
was  not  involved  directly  or  indirectly. 

Where  there  is  any  support  in  the  cases 
above  referred  to  for  the  decision  in  Toole 
V.  Beckett,  we  are  unable  to  understand. 
Many  courts  have  expressed  the  same  views, 
e/oties  V.  Millsaps,  71  Miss.  10,  23  L.  R.  A. 
155,  14  So.  440,-  Krueger  v.  Ferrant,  29 
Minn.  385,  43  Am.  Rep.  223,  13  N.  W.  158; 
Ward  V.  Fagin,  101  Mo.  669,  10  L.  R.  A.  147, 
14  S.  VV.  738:  Purcell  v.  English,  86  Ind. 
34,  44  Am.  Rep.  255.  In  Looney  v.  McLean, 
120  Mass.  33,  37  Am.  Rep.  295,  like  the  other 
cases  upon  which  counsel  relies,  the  landlord 
was  held  liable  to  his  tenant  for  negligence 
upon  the  same  principle  that  he  would  have 
been  to  a  stranger  for  inducing  a  tenant  to 
use  a  portion  of  the  building  which  he  un- 
dertook to  keep  in  order,  knowing  that  it 
was  unsafe. 

Argument  seems  unnecessary  to  show  that, 
if  we  were  to  concede  that  Toole  v.  Beckett, 
and  Looney  v.  McLean  were  correctly  de- 
cided, they  are  not  authority  for  a  recovery 
by  a  tenant  upon  an  implied  contract  to 
repair.  In  Tuttle  v.  George  H,  Gilbert  Mfg. 
Co.  145  Mass.  169,  13  N.  E.  465,  Looney  v. 
McLean  was  considered,  it  being  particu- 
larly pointed  out  that  it  went  on  negligence, 
not  on  contract.  Text  writers  generally  do 
not  recognize  the  exception  for  which  coun- 
sel contends.  Chaplin,  Land.  &  T.  §  247; 
1  McAdam,  Land.  &.  T.  436;  Hall,  Land.  & 
T.  (Mass.)  §  25;  Taylor,  Land.  &  T.  p.  376, 
note  2.  In  Woodfall,  Land.  &  T.  173,  174, 
note,  a  misconception  of  principles  and  au- 
thorities is  observable.  The  writer  says 
there  is  no  implied  covenant  on  the  part  of 
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a  landlord  to  repair  where  the  whole  build- 
ing is  leased,  while  there  is  such  a  covenant 
where  the  building  is  leased  to  several  ten- 
ants. ^Nlany  cases  are  cited  which  turned 
on  the  general  common-law  rule  under  dis- 
cussion, and  others  on  liability  for  neffli- 
gence,  the  writer  failing  to  discover  the  dis- 
tinction between  the  two  classes.  That  con- 
fusion easily  led  to  the  error  of  supposing 
that  the  rule  holding  the  landlord  liable  for 
negligence  is  necessarily  an  exception  to  the 
coTQmon-law  exemption  of  the  landlord  from 
any  liability  by  implied  covenant  or  con- 
tract. Xo  better  illustration  of  the  writer's 
confusion  can  be  given  than  to  call  attention 
to  the  fact  that  Krueger  v.  Ferrant,  29 
Minn.  385,  43  Am.  Rep.  223,  13  X.  W.  158; 
Purcell  v.  English,  86  Ind.  34,  44  Am.  Rep, 
255;  Doupe  v.  Genin,  45  N.  Y.  119,  6  Am. 
Rep.  47,  and  other  cases  expressly  holding 
that  there  is  no  exception  to  the  common- 
law  rule  as  to  liability  upon  implied  con- 
tract, are  cited  in  close  connection  with 
Scott  v.  /S'tmows,  54  X.  H.  426;  Cole  v.  Mc- 
Key,  06  Wis.  500,  57  Am.  Rep.  293,  29  X. 
W.  279,  and  other  cases  where  a  recovery 
was  sought  for  actionable  negligence. 

The  only  case  of  consequence  that  we  are 
aware  of,  where  an  action  to  recover  dam- 
ages upon  an  implied  contract  to  repair  in 
circumstances  similar  to  those  here  was  sus- 
tained, is  Bissell  v.  Lloyd,  100  111.  214.  Xo 
authority  is  cited  to  support  the  decision. 
As  said  of  it  in  Jones  v.  Millsaps,  71  Miss. 
10,  23  L.  R.  A.  155,  14  So.  440,  **  it  is  the 
naked  assertion  of  a  court  of  last  resort," 
that  is  all.  Even  as  such  it  would,  of  course, 
be  entitled  to  resi)ect  if  the  question  treated 
was  doubtful  and  the  indications  were  that 
the  court  fully  grasped  the  principles  in- 
volved. The  indications  in  the  Illinois  case 
are  to  the  contrary.  It  is  quite  plain  that 
the  court  confused  liability  resting  purely 
on  nej,'ligence  and  liability  resting  in  con- 
tract. If  there  was  doubt  about  that  it 
would  he  solved  bv  the  later  case  of  Payne 
v.  Irvin,  144  III.  482,  33  X.  E.  756,  an  ac- 
tion sounding  in  tort,  where  the  former  case, 
and  the  leading  cases  to  which  we  have  re- 
ferred, grounded  on  negligence,  were  cited 
in  support  of  the  result  reached. 

Enough  has  been  said,  even  if  the  ques- 
tion were  entirely  new  in  this  state,  to  dem- 
onstrate that  the  common-law  rule,  that 
there  is  no  implied  covenant  on  the  part 
of  a  landlord  of  fitness,  present  or  future, 
of  leased  premises,  forming  a  part  of  the 
contract  between  him  and  his  tenant,  is  uni- 
versal :  that  it  applies  as  well  to  a  lease  of 
part  of  a  structure,  other  parts  being  let 
to  others  in  severalty,  and  to  parts  thereof 
common  to  all,  as  to  leased  premises  con- 
stituting an  entire  building.  But  it  is  not 
entirely  a  new  question  here.  It  was  con- 
sidered in  Cole  v.  McKey,  66  Wis.  500,  57 
Am.  Rep.  293.  29  X.  W.  279,  and  DovcUng 
V.  Nuehling.  97  Wis.  350,  72  X.  W.  871. 
Cole  V.  McKey,  rightly  understood,  declares 
the  law  in  perfect  harmony  with  Krueger 
V.  Ferrant,  29  Minn.  385,  43  Am.  Rep.  223, 
13  X.  W.  158.  and  it  is  often  referred  to  in 
connection  with  such  case,  as  will  be  ob- 
60  L.  R.  A. 


served  by  referring  to  the  authorities  we 
have  cited.  We  might  have  satisfactorily 
decided  this  case  by  the  mere  statement  that 
it  was  ruled  by  Chle  v.  McKey,  were  it  not 
for  the  fact  that  it  seems  to  be  misunder- 
stood by  counsel  for  appellant.  That  prob- 
ably comes  from  the  fact  that  the  action 
was  grounded  on  negligence,  and  the  court, 
in  disposing  of  it,  said  there  might  be  a  lia- 
bility in  case  of  the  breach  of  a  positive 
duty  to  the  tenant,  without  any  extended 
discussion  of  the  matter  to  render  it  plain 
that  the  duty  spoken  of  was  not  of  a  con- 
tractual nature.  However,  why  the  posi- 
tion  of  the  court  on  the  subject  should  be 
misunderstood,  when  the  opinion  is  read 
with  proper  attention  to  the  subject  under 
discussion,  is  not  easily  perceived.  While 
it  is  recognized  that  a  person  standing  in 
the  relation  of  landlord  to  another  may  be 
liable  to  such  other  for  a  wrong  done  to  him 
in  respect  to  the  subject  of  the  tenancy,  in 
the  opening  lines  of  the  opinion  it  was  in 
effect  stated  that  there  was  no  contract  lia- 
bility on  the  facts  presented  by  the  record, 
a  situation  similar  to  the  one  before  us. 
This  language  was  used: 

"  The  rule  seems  to  be  well  settled  that, 
in  the  absence  of  any  secret  defect  or  deceit 
or  warranty  or  agreement  on  the  part  of  the 
landlord  to  repair,  the  tenant  takes  the 
leased  premises  in  the  condition  they  happen 
to  bo  in  at  the  time  of  the  leasing,  and  that 
in  such  case  the  landlord  is  not  liable  to  the 
tenant  for  an  injury  caused  by  the  premises 
being  out  of  repair  during  the  term." 

True,  the  court  did  not  in  tei*ms  say,  in 
the  circumstances  mentioned,  that  there  is 
no  contractual  liability,  and,  when  it  came 
to  speak  of  liability  growing  out  of  a  breach 
of  duty  on  the  part  of  the  landlord,  the  term 
"  duty  "  was  not  so  used  as  to  expressly  neg- 
ative any  idea  that  an  obligation  resting  in 
contract  was  meant :  but  that  one,  the  viola- 
tion of  which  constitutes  a  tort  —  actionable 
negligence  —  was  in  mind,  seems  perfectly 
plain.  The  relation  of  landlord  and  tenant 
is  essential  to  render  actiA'e  the  principle 
spoken  of  in  the  opening  part  of  the  opinion, 
while  it  is  not  as  to  the  one  which  was  later 
discussed,  and  the  real  vital  principle  in  the 
case.  If  courts  and  text  wTiters  had  been 
more  careful  in  pointing  out  the  distinction 
between  breach  of  implied  contract  to  re- 
pair and  breach  of  duty  involving  a  wrong^ 
of  a  tortious  character,  and  not  fallen  into 
the  error  of  confusing  the  two,  many  of  the 
apparent  conflicts  to  which  we  have  referred, 
necessarily  tending  to  useless  litigation, 
would  not  exist. 

Enough  has  been  said  to  demonstrate  that 
the  trial  court  rightly  decided  that  respond- 
ent failed  to  state  in  his  answer  a  right  to 
recover  for  breach  of  implied  covenant  to  re- 
pair, which,  it  is  conceded,  is  the  sole  ground 
for  recoA^ery  pleaded.  It  is  suggest^  that 
the  court  should  have  permitted  an  amend- 
ment, instead  of  rendering  judgment  after 
deciding  that  the  pleading  was  insufficient. 
To  that  there  are  two  satisfactory  answers: 
FirKt,  there  was  nothing  in  the  situation  to 
render   it   probable   that   the   counterclaim 
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«ould  have  been  made  good  by  amendment. 
If  facts  exist,  not  pleaded,  sufficient  to  make 
■out,  with  those  contained  in  the  defective  pa- 
per, a  cause  of  action  for  negligence, — which, 
it  seems,  is  doubtful, — it  does  not  constitute 
"  a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's 
claim;"  nor  one  " connected  with  the  sub- 
ject of  the  action,"  within  the  meaning  of 
subdivision  1,  §  2056,  Rev.  Stat.  1898;  nor 
one  satisfying  any  other  statutory  definition 
of  "counterclaim."  Looking  at  appellant's 
claim  from  the  standpoint  of  what  consti- 
tutes a  pleadable  cause  of  action  in  his  sit- 
uation, we  readily  see  that  it  is  entirely  in- 
dependent of  the  respondent's  claim.  If  a 
person,  while  in  the  store  of  another  by  that 
other's  implied  invitation,  received  an  injury 
by  the  latter's  negligence,  and  sued  to  re- 
cover therefor,  no  one  would  claim,  we  ap- 
prehend, tliat  such  other  could  counterclaim 
for  an  indebtedness  contracted  by  such  per- 
son to  him  on  the  occasion  of  the  injury. 
The  two  would  have  no  necessary  legal  or 
equitable  connection.  They  would  constitute 
two  entirely  independent  claims.  Therefore, 
neither  could  be  said  to  grow  out  of,  or  be 
connected  with,  the  subject-matter  of  the 
other.  The  illustration  fits  the  situation 
under  consideration. 

2.  But  the  conclusive  answer  to  the  sug- 
gestion that  the  court  erred  in  not  permit- 
ting an  amendment  is  that  permission  was 
not  asked,  and  that  on  a  motion  for  judg- 
ment, where  the  plaintiff's  claim  is  admitt^ 
by  the  answer  and  no  facts  are  stated 
therein  to  defeat  such  claim,  the  court  is  not 
bound  to  permit  an  amendment,  regardless 
of  the  defendant's  attitude  in  the  matter. 

The  judgment  appealed  from  is  affirmed. 


Dan  McMillan,  Admr.,  etc.,  of  John  Mc- 
Millan, Deceased,  Appt,, 

V. 

SPIDER   LAKE    SAWMILL   &    LUMBER 
COMPANY,  Reapt. 
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1.  One  envaffed  In  unloading  loirs  from 
cars  onto  a  landlngr  assumes  the  risk  of  In- 
jury from  a  hole  in  the  landing  8  or  4  feet 
across  the  top  and  3  or  4  feet  deep,  Into  which 
he  steps  and  la  killed  by  a  rolling  log. 

2.  General  atatntory  lanvaase  provld- 
Inir  Indemnity  to  the  next  of  kin  of  a 
person  negligently  killed  does  not  apply  In 
favor  of  nonresident  aliens  In  case  deceased 
is  Instantly  killed,  or  dies  without  conscious 
pain. 

(October  21,  1902.) 

\  PPEAL  by  plaintiff  from  a  judgment  of 
ll  the  Superior  Court  for  Douglas  County 
in  favor  of  defendant  in  an  action  brought 

Note. — As  to   right" of  alien   noaresldent  "to 
maintain  statutory  action   for  death   of  other 
party,  see  Mulball  v.  Fallon  (Mnss.)  54  L.  R.  A. 
934. 
60  L.  R.  A. 


to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.     Affirmed, 

Statement  by  CaModay,  Oh.  J.: 
This  action  was  commenced  August  21, 
1901,  to  recover  damages  for  the  alleged  neg- 
ligent killing  of  the  plaintiff's  intestate  July 
7,  1900.  The  complaint  alleges,  in  effect, 
that,  prior  to  July  6,  1900,  the  deceased  was 
in  the  employ  of  the  defendant  as  a  team- 
ster; that  on  that  day  the  defendant  put 
him  to  work  unloading  logs,  which  were 
brought  from  the  woods  and  hauled  on  cars 
by  an  engine  to  the  mill  of  the  defendant; 
that  on  the  following  day  the  deceased  was 
engaged  in  unloading  such  logs,  and,  while 
in  the  act  of  so  doing,  he  fell  into  a  hole 
about  2  feet  deep,  and  before  he  could  get  up 
the  lo^  rolled  against  and  over  him,  injur- 
ing him  so  that  he  died  from  the  effects 
thereof  on  the  same  day;  that  for  three 
months  prior  to  the  accident  the  hole  had 
been  there,  and  its  existence  was  well  known 
to  the  defendant  and  its  servants;  that 
there  was  slippery  bark  around  the  hole  into 
which  the  deceased  stepped;  that  it  was  the 
duty  of  the  defendant  to  furnish  the  de- 
ceased with  a  reasonably  safe  place  to  work, 
and  that  the  defendant  was  negligent  in 
failin||[  to  do  so,  and  that  it  was  also  n^li- 
gent  m  failing  to  inform  the  deceased  that 
the  place  was  dangerous  and  unsafe.  The  com- 
plaint also  alleges  "that  plaintiff's  intestate 
at  the  time  of  his  death  was  an  unmarried 
man,  thirty-six  years  of  age,  and  left  him  sur- 
Wving,  his  mother  as  next  of  kin,  w^ho  was 
entirely  dependent  upon  him  for  her  sup- 
port; that  plaintiff's  intestate  at  and  prior 
to  said  injury  was  a  strong,  healthy,  able- 
bodied,  industrious  man,  earning  and  capa- 
ble of  earning  $50  per  month ;  that  for  many 
years  prior  to  his  death  he  was  continuously 
employed,  and.  but  for  his  death,  he  would 
have,  out  of  his  earnings,  provided  for  the 
support  of  his  mother  during  the  remainder 
of  her  life;  that,  by  reason  of  the  aforesaid, 
plaintiff  has  sustained  damages  in  the  sum 
of  $2,000."  The  defendant  answered  by  way 
of  admissions,  denials,  and  counter  allega- 
tions, and,  among  others,  that  the  plaintiff 
was  injured  by,  through,  and  on  account  of 
his  own  negligence  or  the  negligence  of  his 
fellow  servants.  At  the  close  of  the  testi- 
mony on  the  part  of  the  plaintiff  the  court 
granted  a  nonsuit,  and  dismissed  the  com- 
plaint, with  costs.  From  the  judgment  en- 
tered thereon  accordingly,  the  plaintiff 
brings  this  appeal. 

Messrs.  W.  P.  Crawford  and  Crown- 
l&art  Sc  Foley,  for  appellant: 

The  fact  that  the  beneficiary  is  a  nonresi- 
dent alien  does  not  defeat  the  recovery. 

Mulhall  V.  Fallon,  176  Mass.  266,  64  L.  R. 
A.  934,  57  N.  E.  386 ;  Brown  v.  Chicago  d  N. 
W.  R.  Co.  102  Wis.  137,  44  L.  R.  A.  579,  77 
X.  W.  748,  78  N.  W.  771;  Lehmann  v.  Far- 
tcell,  95  Wis.  185,  sub  nom.  Lehmann  v. 
Denster,  57  L.  R.  A.  333,  70  N.  W.  170; 
Vetaloro  v.  Perkins,  101  Fed.  393;  Kellyville 
Coal  Co.  V.  Petraytis,  195  111.  215,  63  N.  E. 
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94;  Knight  v.  West  Jersey  R,  Co.  108  Pa. 
250,  56  Am.  Rep.  200;  Augusta  R.  Co.  y. 
Olover,  92  Ga.  132,  18  S.  E.  407;  Philpott 
V.  Missouri  P.  R.  Co.  85  Mo.  164;  Chesa- 
peake, O.  d  8.  W.  R.  Co.  V.  Eiggins,  85 
Tenn.  620,  4  S.  W.  47;  Luke  v.  Calhoun 
County,  52  Ala.  115. 

Messrs.  Bou,  Dwyer,  Sc  Htle,  for  re- 
spondent: 

Deceased  assumed  the  risk  incident  to  the 
work  he  was  performing  at  the  time  of  the 
injury. 

Jones  V.  Sutherland,  91  Wis.  590,  65  N.  W. 
496;  Sladky  v.  Marinette  Lumber  Co.  107 
Wis.  260,  83  N.  W.  614;  Ha§en  v.  West  Su- 
perior luumber  Co.  91  Wis.  208,  64  N.  W. 
867;  Erdman  v.  Illinois  Steel  Co.  95  Wis. 
11,  69  N.  W.  993;  Larsson  v.  McClure,  95 
Wis.  533,  70  N.  W.  662;  Osborne  v.  Lehigh 
Valley  Coal  Co.  97  Wis.  27,  71  N.  W.  814; 
Powell  v.  Ashland  Iron  d  Steel  Co.  98  Wis. 
35,  73  N.  W.  573;  Dahlke  v.  Illinois  Steel 
Co.  100  Wis.  431,  76  N.  W.  362;  Dugal  v. 
Chippewa  Falls,  101  Wis.  533,  77  N.  W.  878. 

The  mother,  for  whose  benefit  this  action 
is  prosecuted,  was  and  is  a  nonresident 
alien.     She  has  no  vested  property  rights. 

Schmidt  v.  Menasha  Woodenware  Co.  99 
Wis.  300,  74  N.  W.  797. 

This  action  cannot  be  maintained  except 
on  the  theory  that  the  general  terms  of  our 
statutes  include  all  nations. 

Generally  speaking,  express  statutory 
words  are  necessary  to  create  rights  in  a 
nonresident  alien. 

Orr  V.  Hodgson,  4  Wheat.  453,  4  L.  ed. 
613;  Opinion  of  the  Justices,  7  Mass.  525; 
McDonald  v.  Mallory,  77  N.  Y.  550,  33  Am. 
Hep.  664;  Deni  y.  Pennsylvania  R.  Co.  181 
Pa.  525,  37  Atl.  558;  Brannigan  v.  Union 
Oold-Min.  Co.  93  Fed.  164;  Adams  v.  BHtish 
8.  8.  Co.  8  Aspinwall,  N.  S.  420;  Colquhoun 
V.  Eeddon,  62  L.  T.  N.  S.  853,  L.  R.  25  Q.  B. 
Div.  135;  The  Zollverein,  Swabey,  Adm.  96; 
Jefferys  v.  Boosey,  4  H.  L.  Gas.  815;  Rose 
V.  Himely,  4  Cranch,  279,  2  L.  ed.  620; 
Story,  Confl.  L.  §§  7,  20,  98,  278;  Endlich, 
Interpretation  of  Statutes,  S§  169-176. 

Cassoday,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  record,  and  is  undis- 
puted, tnat  the  deceased  was  thirty-six  years 
of  age,  and  a  strong,  healthy  man,  and  had 
worked  in  the  woods  for  about  sixteen  years, 
and  had  been  in  the  employ  of  the  defend- 
ant in  the  logging  business  as  a  teamster  for 
a  year.  Gn  the  morning  of  July  6,  1900,  he 
was  set  at  work  unloading  logs  from  the 
cars  upon  the  landing,  and  continued  such 
work  until  he  was  killed  in  the  forenoon  of 
July  7,  1900.  During  that  time  he  had  as- 
sisted in  unloading  something  like  a  dozen 
train  loads  of  logs.  The  cars  were  20  feet 
or  more  long,  and  the  logs  were  about  the 
same  length.  The  facts  attending  the  acci- 
dent, as  stated  by  the  plaintiff's  counsel,  are 
to  the  effect  that  at  the  time  of  the  accident 
four  cars  were  brought  in  the  train;  and 
that,  as  the  train  was  being  pulled  onto  the 
banking  ground,  the  deceased  hooked  the 
trip  line  onto  the  fit  hook  so  as  to  unfasten 
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the  wrapper  chain,  and  then  when  the  car- 
was  pulled  ahead  and  set  in  place  to  be  un- 
loaded, he  walked  forward,  and  took  hold  of 
the  trip  line,  and,  while  standing  near  the 
end  of  the  car  next  to  the  engine,  he  gave  the 
trip  line  a  jerk,  unfastening  the  wrapper 
chain,  and,  while  stepping  back  to  get  out 
of  the  way,  he  stepped  into  a  hole  about  3- 
or  4  feet  deep,  and  fell  to  the  ground,  and 
before  he  could  get  up  the  logs  rolled  off  the 
car  and  over  him,  and  injured  him  so  that 
he  died  about  three  hours  afterwards.  The- 
soil  appears  to  have  been  a  sandy  slope  from 
the  railroad  track  back  to  the  mill  pond* 
The  hole  was  3  or  4  feet  across  the  top,  and 
3  or  4  feet  deep,  and  about  2  feet  wide  at  the 
bottom.  A  brother  of  the  deceased,  who  was 
sworn  as  a  witness  in  behalf  of  the  plaintiff, 
testified  to  the  effect  that  anybody  who 
looked  at  the  hole  could  see  it;  that  it  was 
at  least  2  feet  down  to  the  bark,  and  that 
anybody  could  see  that  who  looked  at  it. 
The  law  applicable  to  such  a  state  of  facts 
is  too  well  settled  to  require  discussion. 
Sladky  v.  Marinette  Lumber  Co.  107  Wis. 
250,  260,  261,  83  N.  W.  514,  and  cases  there 
cited;  WUliams  v.  J.  O.  Wagner  Co.  110 
Wis.  466,  86  N.  W.  167 ;  Kreider  v.  Wiscon- 
sin River  Paper  d  Pulp  Co.  110  Wis.  646, 
667-659,  86  N.  W.  662.  We  must  hold  that 
the  deceased  assumed  the  risk.    Ibid. 

2.  It  also  appears  from  the  testimony  of 
the  deceased's  brother  that  the  deceased  left 
no  issue,  and  was  unmarried,  and  that  his 
father  was  dead;  that  his  mother  was  still 
living  in  Ganada,  where  she  had  lived  for 
many  years;  that  she  had  no  property;  that 
the  deceased  had  been  accustomed  to  send 
his  mother  $10  a  month,  when  he  could  spare 
it ;  that  she  never  lived  in,  nor  became  a  cit- 
izen of,  the  United  States;  that  his  father 
lived  nearly  all  his  life  at  the  same  place 
where  his  mother  did,  and  that  he  did  not 
think  he  was  ever  a  citizen  of  the  United 
States.  Upon  such  undisputed  evidence  it 
is  claimed  on  the  part  of  the  defendant  that, 
under  our  statute,  this  action  cannot  be 
maintained  for  the  benefit  of  the  mother  of 
the  deceased,  a  nonresident  alien.  The  plain- 
tiff claims  the  right  to  recover  under  §§ 
4255,  4256,  of  the  statute.  The  true  mean- 
ing of  those  sections  has  been  so  fully  and 
so  recently  considered  by  this  court  as  to  re- 
quire nothing  further  to  be  here  said,  except 
to  state  the  result  and  the  application  to  the 
case  at  bar.  Thus  it  has  been  held  that  "the 
right  of  action  given  by"  those  sections  "to 
cei'tain  beneficiaries  therein  named  is  per^ 
sonal,  and  the  damages  are  limited  to  a  mere 
indemnity  for  the  pecuniary  injury  result- 
ing therefrom  to  such  beneficiary,  and  the 
action  therefor  does  not  survive  the  death 
of  such  beneficiary,  but  abates  upon  his 
death,  and  cannot  be  revived  in  favor  of  his 
administrator."  Schmidt  v.  Menasha  Wood" 
enware  Co.  99  Wis.  300,  74  N.  W.  797.  So, 
it  has  been  held  that  "the  liability  created 
by  §  4255,  Rev.  Stat.  1898,  in  case  of  the 
death  of  a  person  by  an  actionable  injury  for 
which  such  person  could  have  recovered  dam- 
aces  if  death  had  not  ensued,  is  for  the  ben- 
en  t  of  certain  relatives  of  the  decedent  men- 
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tioned  in  §  4256,  Rev.  Stat.  1898,  and  in  de- 
fault of  such  relatives  there  ia  no  liabilibr." 
Broton  v.  Chicago  d  y,  W.  R,  Co.  l02  Wis. 
137,  44  L.  R.  A.  579,  77  N.  W.  748,  78  N.  W. 
771.  In  that  case  it  was  further  held  that 
such  right  of  action  is  separate  and  distinct 
from  "the  right  of  action  for  an  injury  to 
the  person  -which  survives  under  §  4263," 
even  though  death  ensue  from  the  injury. 
Ibid.  See  also  Hubhard  v.  Chicago  d  N.  W. 
R.  Co.  104  Wis.  160,  80  N.  W.  454;  Staeffler 
V.  Menasha  Woodenicare  Co.  Ill  Wis.  483, 
487,  87  N.  W.  480.  Here  the  contention  is 
that  the  plaintiff,  as  the  personal  represent- 
ative of  the  deceased,  has  the  right  to  re- 
cover damages  for  the  pecuniary  loss  which 
his  mother  sustained  by  reason  of  his  death, 
notwithstanding  such  right  of  action  did  not 
survive  under  §  4253.  Did  the  sections  of  the 
statutes  thus  relied  upon  give  such  right  of 
action  for  the  benefit  of  such  nonresident 
alien  ?  The  question  is  not  whether  the  leg- 
islature had  power  to  give  such  right  of  ac- 
tion, but  whether  the  sections  relied  upcm 
did  give  such  right  of  action.  It  is  claimed 
that  the  right  ''to  maintain  an  action  and 
recover  damages"  is  given  by  the  statute  in 
general  terms,  and  is  broad  enough  to  in- 
clude aliens.  The  Constitution  declares  that 
"no  distinction  shall  ever  be  made  by  law 
between  resident  aliens  and  citizens,  in  ref- 
erence to  the  possession,  enjoyment,  or  de- 
scent of  property."  5  15,  art.  1.  As  indi- 
cated, the  sections  in  question  have  no  ref- 
erence to  the  possessicm,  enjoyment,  or  de- 
scent of  property,  nor  the  rights  of  property, 
where  the  death  is  instantaneous  or  without 
conscious  pain,  but  simply  give  a  new  right 
of  action,  outside  and  independent  of  prop- 
erty. It  has  been  held  in  England  that 
"prima  facie,  and  unless  the  contrary  be  ex- 
pressed, or  be  implied  from  the  absolute  ne- 
cessity of  the  case  .  .  .  [every  legisla- 
ture must  be  presumed  to  have]  intended  by 
its  enactments  to  regulate  the  rights  which 
should  subsist  between  its  own  subjects,  and 
not  in  any  way  to  affect  the  rights  of  foreign- 
ers, whether  by  way  of  restricting  or  aug- 
menting their  natural  rights."  Cope  v. 
Doherty,  4  Kay  &  J.  367.  To  the  same  effect 
ia  The  Zollvcrein,  Swabey,  Adm.  96 ;  Jefferya 
V.  Booaey,  4  H.  L.  Cas.  816.  "It  is  con- 
ceded," said  Marshall,  Ch.  J.,  "that  the  leg- 
islation of  every  country  is  territorial;  that 
beyond  its  own  territory  it  can  only  affect 
its  own  subjects  or  citizens."  Rose  v. 
Himelyj  4  Cranch,  279,  2  L.  ed.  620.  Mr. 
Story  states  the  same  rule  thus:  "It  is 
plain  that  the  laws  of  one  country  can  have 
no  intrinsic  force,  proprio  vigore,  except 
within  the  territorial  limits  and  jurisdiction 
of  that  country.  They  can  bind  only  its  own 
subjects,  and  others  who  are  within  its  ju- 
risdictional limits,  and  the  latter  only  while 
they  remain  therein."  Story,  Confi.  L.  {§  7, 
20,  98,  278.  The  general  rule  is  that  stat- 
utes are  "presumed  to  have  no  extraterri- 
torial force."  Endlich  Interpretation  of 
Statutes,  §  169.  The  same  author  says  that, 
"  in  general,  statutes  must  be  understood  as 
applying  to  those  only  who  owe  obedience 
to  the  legislature  which  enacts  them,  and 
60  L.  R.  A. 


whose  interests  it  is  the  duty  of  that  legis- 
lature to  protect;  that  is,  its  own  subjectSy. 
including  in  that  expression,  not  only  nat- 
ural bom  and  naturalized  subjects,  but  also* 
all  persons  actually  within  its  territorial  ju- 
risdiction; but  that,  as  regards  aliens  resi- 
dent abroad,  the  legislature  has  no  concern 
to  protect  their  interests,  any  more  than  it 
has  a  legitimate  power  to  control  their 
rights.  In  this  view  it  would  be  presumed, 
in  interpreting  a  statute,  that  the  legislature- 
did  not  intend  to  legislate  either  as  to  their 
rights  or  liabilities;  and  to  warrant  a  dif- 
ferent conclusion  the  words  of  the  statute- 
ought  to  be  express,  or  the  context  of  it  very 
clear."  Id.  §  176.  Upon  this  principle,  and 
under  a  stlk^tute  similar  to  ours,  it  was  held 
in  Pennsylvania  that  "a  nonresident  alien 
mother  has  no  standing  to  maintain  an  ac- 
tion against  a  citizen  of  Pennsylvania  to 
recover  damages  for  the  death  of  her  son."* 
Deni  v.  Pennsylvania  R.  Co.  181  Pa.  525,  37 
Atl.  558.  In  that  case  the  court  used  this 
language:  "Our  statute  was  not  intended 
to  confer  upon  nonresident  aliens  rights  of 
action  not  conceded  to  them  or  to  us  by  their 
own  country,  or  to  put  burdens  on  our  own 
citizens  to  be  discharged  for  their  benefit. 
It  has  no  extraterritorial  force,  and  the 
plaintiff  is  not  within  the  purview  of  it. 
While  it  is  possible  that  the  language  of  the 
statute  may  admit  of  a  construction  which 
would  include  nonresident  alien  husbands^ 
widows,  children,  and  parents  of  the  de- 
ceased, it  is  a  construction  so  obviously  op- 
posed to  the  spirit  and  poli^  of  the  statute 
that  we  cannot  adopt  it."  Id.  pp.  528,  620, 
181  Pa.,  p.  559,  37  Atl.  So,  it  has  been  held 
in  a  case  arising  in  Colorado  that  "nonresi- 
dent aliens  are  not  entitled  to  the  benefit  of 
the  Colorado  statute  giving  a  right  of  action 
for  death  by  wrongful  act  to  the  next  of  kin 
of  the  deceased,  and  cannot  maintain  an  ac- 
tion thereunder."  Brannigan  v.  Union  Gold- 
Min.  Co.  93  Fed.  164.  Counsel  for  the 
plaintiff  cite  and  rely  upon  Mulhall  v.  Fal- 
lon, 176  Mass.  266,  54  L.  R.  A.  934,  57  N.  E. 
386;  Kellyville  Coal  Co.  v.  Petraytis,  196 
III.  215,  63  N.  E.  94;  Dennick  v.  Central  R. 
Co.  103  U.  S.  11,  26  L.  ed.  439;  Yetaloro  v. 
Perkins,  101  Fed.  393.  In  the  first  of  these 
cases  it  was  held  that  "a  statute  cannot  im- 
pose duties  upon  a  nonresident  alien,  but  it 
may  confer  rights  upon  him."  It  is  con- 
ceded by  all  that  the  legislature  may  confer 
such  right  of  action  upon  nonresident  aliens, 
but  the  question  is.  Has  it  done  so  by  the 
general  language  employed  in  the  statutes 
relied  upon?  In  that  case.  Holmes,  Ch.  J., 
uses  this  language :  "Under  the  statute  the 
action  for  death  without  conscious  suffering 
takes  the  place  of  an  action  that  would  have 
been  brought  by  the  employee  himself  if  the 
harm  had  been  less,  and  by  his  representa- 
tive if  it  had  been  equally  great,  but  the 
death  had  been  attended  with  pain.  .  .  . 
In  the  latter  case  there  would  be  no  excep- 
tion to  the  right  of  recovery  if  the  next  of 
kin  were  nonresident  aliens.  It  would  be 
strange  to  read  an  exception  into  general 
words  when  the  wrong  is  so  nearly  identical. 
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and  when  the  different  provisions  are  part 
of  one  scheme."  Id.  p.  269,  176  Mass.,  54  L. 
R.  A.  939,  and  p.  387,  57  N.  E.  In  other 
words,  that  learned  court  puts  such  right  of 
action  in  favor  of  the  surviving  relative, 
having  no  reference  to  the  possession,  enjoy- 
ment, or  descent  of  property,  upon  the  same 
footing  with  a  right  of  action  for  damages 
which  the  deceased  might  have  maintained 
had  death  not  ensued,  and  which  would  have 
survived  his  death  for  the  benefit  of  his  es- 
tate; and  hence  has  reference  to  the  enjoy- 
ment or  descent  of  property.  As  indicated, 
tiiis  is  in  direct  conflict  with  the  ruling  of 
this  court,  where  it  is  held  that  the  right  of 
action  which  survives  the  death  for  the  ben- 
efit of  the  estate  of  the  deceased  is  separate 
and  distinct  from  the  right  of  action  for  the 
loss  to  surviving  relatives.  The  one  has  ref- 
erence to  property,  or  the  rights  of  property, 
of  the  deceased.  The  other  has  reference 
only  to  the  loss  sustained  by  the  surviving 
relatives.  The  Illinois  case  cited  follows 
and  adopts  the  reasoning  of  the  Massachu- 
aetts  case  cited.  In  Vetaloro  v.  Perkins,  101 
Fed.  393,  the  right  of  action  arose  imder  the 
statute  of  Massachusetts,  one  section  of 
which  is  quoted,  from  which  it  appears  that 
the  two  rights  of  action  are  put  upon  the 
same  footing.  That  statute  declares,  in  sub- 
stance, that,  "where  an  employee  is  instant- 
ly killed  or  dies  without  conscious  suffering, 
as  the  result  of  the  negligence  of  an  em- 
ployer," the  surviving  relative  "may  main- 
tain an  action  for  damages  therefor,  and 
may   recover   in  the   same   manner,   to  the 


same  extent  as  if  the  death  of  the  deceased 
had  not  been  instantaneous,  or  as  if  the  de- 
ceased had  consciously  suffered."  Vetaloro 
V.  Perkins,  101  Fed.  394.  This  broad  dif- 
ference between  our  statutes  and  the  stat- 
utes of  Massachusetts  makes  the  adjudica- 
tion in  cases  arising  under  that  or  any  sim- 
ilar statute  inapplicable  to  the  case  at  bar. 
The  cause  of  action  in  Dennick  v.  Central  R. 
Co,  103  U.  S.  11,  26  L.  ed.  439,  arose  under 
a  statute  of  New  Jersey,  and  the  action  was 
brought  in  New  York,  and  removed  to  the 
Federal  court,  and  was  otherwise  distin- 
guishable. The  precise  question  here  in- 
volved was  not  there  considered;  but  it  was 
held  that  the  plaintiff  could  recover.  There 
are,  however,  numerous  cases  to  the  con- 
trary. A  few  only  are  cited.  Woodtcard  v. 
Michigan  8,  d  N,  I,  R.  Co.  10  Ohio  St.  121 ; 
Texas  d  P.  R.  Co.  v.  Richards,  68  Tex.  376, 
4  S.  W.  627 ;  8t.  Louis,  I.  M.  d  8.  R.  Co.  v. 
McConnick,  71  Tex,  660,  1  L.  R,  A.  804,  9 
S.  W.  540 ;  De  Ham  v.  Mexican  Nat.  R.  Co. 
86  Tex.  68,  23  S.  W.  381 ;  Mexican  Nat.  R. 
Co.  v.  Jackson,  89  Tex.  107,  31  L.  R.  A.  276, 
33  S.  W.  857. 

We  must  hold  that  the  sections  of  the  stat- 
utes relied  upon  do  not  give  to  nonresident 
alien  relatives  of  one  who  is  instantly  killed, 
or  who  dies  w^ithout  conscious  pain,  a  right 
of  action  for  the  loss  sustained  by  reason  of 
such  death. 

The  judgment  of  the  8uperior  Court  for 
Douglas  County  is  affirmed. 
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Manlclpalltles  ba-re  aatborlty  to  pro- 
-rlde  fael  for  paupers  i  but  they  cannot 
be  given  power  by  the  legislature  to  buy  and 
sell  fuel  In  competition  with  private  enter- 
prise, although  it  is  scarce  and  high  In  price 
and  the  cost  to  consumers  may  be  thereby  re- 
duced, unless  there  Is  such  a  scarcity  as  to 
create  a  general  and  wide-spread  distress  In 
the  community,  which  cannot  be  met  by  pri- 
vate enterprise. 

{Loriny,  J.,  dissents  in  part.) 
(January  28,  1903.) 

f\  UESTION  submitted  by  the  houw  of  rep- 
V[,  resentatives  for  the  opinion  of  the  Su- 
preme Judicial  Court  as  to  the  power  of  the 

Note.— For  a  case  in  this  series  holding  that 
the  purchase  of  coal  or  wood  by  a  municipality 
for  resale  is  not  a  public  purpose  for  which  pub- 
lic money  may  be  expended,  see  Opinion  of  the 
Justices  (Mass.)  15  L.  R.  A.  800. 

As  to  right  of  municipality  to  incur  debt  for 
purpose  of   caring  for   inhabitants    in   time   of 
epidemic,  see  Thomas  t.  Mason  (W.  Va.)   26  L. 
B.  A.  727,  and  note. 
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legislature  to  authorize  municipal  corpora- 
tions to  establish  and  operate  fuel  plants. 
Power  denied. 

The  facts  are  stated  in  the  opinion. 

To  the  Honorable  the  House  of  Representa- 
tives of  the  Commonwealth  of  Massachu- 
setts : 

[n  reply  to  your  order  of  January  14, 
1903,  a  copy  of  which  is  annexed,  the  jus- 
tices of  the  supreme  judicial  court  respect- 
fully give  the  following  opinion: 

The  first  three  questions  submitted  to  us 
are  substantially  the  same  as  the  three  sub- 
mitted to  the  justices  on  April  12,  1892,  the 
answers  to  which  appear  in  155  Mass.  601, 
15  L.  R.  A.  809,  30  N.  E.  1142.  We  adopt 
and  reaffirm  the  doctrines  stated  in  the  first 
of  the  opinions  then  submitted  to  the  house 
of  representatives.  A  separate  opinion,  then 
submitted  by  another  of  the  justices,  rests 
upon  the  same  principles  as  the  first.  We 
do  not  deem  it  necessary  to  restate  the  rea- 
sons and  arguments  which  have  led  legis- 
latures o.nd  courts  to  nearly,  if  not  quite, 
uniform  conclusions  in  regard  to  the  atti- 
tude which  the  government  should  maintain, 
under  existing  constitutions,  towards  the 
transaction    of   common   kinds   of   business 
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which  can  be  conducted  successfully  by  indi- 
viduals without  the  use  of  any  governmental 
iunction.  These  can  be  found  in  numerous 
published  opinions  of  the  courts,  some  of 
which  are  cited  in  the  opinion  first  above 
mentioned. 

It  is  established  that  under  our  Constitu- 
tion private  property  cannot  be  taken  from 
its  owner  except  for  a  public  use.  This  is 
equally  true  whether  the  property  is  a  dwell- 
ing house,  taken  by  right  of  eminent  domain, 
or  money  demanded  by  the  tax  collector. 
The  establishment  of  a  business  like  the  buy- 
ing and  selling  of  fuel  requires  the  expendi- 
ture of  money.  If  this  is  done  by  an  agency 
-of  the  government,  there  is  no  way  to  ob- 
tain the  money  except  by  taxation.  Money 
•cannot  be  raised  by  taxation  except  for  a 
public  use.  Until  within  a  few  years,  it 
generally  has  been  conceded,  not  only  that  it 
would  not  be  a  public  use  of  money  for  the 
government  to  expend  it  in  the  establish- 
ment of  stores  and  shops  for  the  purpose  of 
•carrying  on  a  business  of  manufacturing  or 
selling  goods  in  competition  with  individu- 
als, but  also  that  it  would  be  a  perversion  of 
the  function  of  government  for  the  state  to 
•enter  as  a  competitor  into  the  field  of  in- 
dustrial enterprise  with  a  view  either  to  the 
profit  that  could  be  made  through  the  in- 
come to  be  derived  from  the  business  or  to 
the  indirect  gain  that  might  result  to  pur- 
•chasers  if  prices  were  reduced  by  govern- 
mental competition.  There  may  be  some 
now  who  believe  it  would  be  well  if  business 
was  conducted  by  the  people  collectively, 
li\ing  as  a  community,  and  represented  by 
-the  government  in  the  management  of  ordi- 
nary industrial  affairs.  But  nobody  con- 
tends that  such  a  system  is  possible  under 
our  Constitution.  It  is  plain,  however, 
that  taxation  of  the  people  to  establish  a 
city  or  town  in  the  proprietorship  of  an  or- 
•din&ry  mercantile  or  manufacturing  business 
would  be  a  long  step  towards  it.  If  men  of 
property,  owning  coal  and  wood  yards, 
should  be  compelled  to  pay  taxes  for  the  es- 
tablishment of  a  rival  coal  yard  by  a  city 
or  town,  to  furnish  fuel  at  cost,  they  would 
thus  be  forced  to  make  contributions  of 
money  for  their  own  impoverishment;  for, 
if  the*  coal  yard  of  the  city  or  town  was  con- 
ducted economically,  they  would  be  driven 
•out  of  business.  A  similar  result  would  fol- 
low if  the  business  of  furnishing  provisions 
and  clothing,  and  other  necessaries  of  life, 
were  taken  up  by  the  government;  and  men 
who  now  earn  a  livelihood  as  proprietors 
would  be  forced  to  work  as  employees  in 
stores  and  shops  conducted  by  the  public  au- 
thorities. Except  for  the  severely  onerous 
conditions  from  which  we  are  now  suffering, 
the  causes  of  which  arose  outside  of  this 
state,  beyond  the  reach  of  our  legislative  en- 
actments, there  is  nothing  materially  differ- 
ent between  the  proposed  establishment  of  a 
governmental  agency  for  the  sale  of  fuel  and 
the  establishment  of  a  like  agency  for  the 
sale  of  other  articles  of  daily  use.  The 
business  of  selling  fuel  can  be  conducted 
«asily  by  individuals  in  competition.  It 
does  not  require  the  exercise  of  any  govem- 
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mental  function,  as  does  the  distribution  of 
water,  gas,  and  electricity,  which  involves 
the  use  of  the  public  streets  and  the  exer- 
cise of  the  right  of  eminent  domain.  It  is 
not  important  that  it  should  be  conducted  as 
a  single  large  enterprise,  with  supplies  em- 
anating from  a  single  source,  as  is  required 
for  the  economical  management  of  the  kinds 
of  business  last  mentioned.  It  does  not  even 
call  for  the  investment  of  a  large  capital, 
but  it  can  be  conducted  profitably  by  a 
single  individual  of  ordinary  means.  We 
therefore  ha>'e  no  hesitation  in  answering 
the  first  three  questions  in  the  negative. 

The  fourth  question  presents  greater  diffi- 
culties. Evidently  it  is  suggested  by  the 
painful  experiences  in  attempting  to  procure 
fuel,  from  which  we  have  lately  been  suf- 
fering. The  questions  are  accompanied  by 
copies  of  bills  and  resolves  pending  before 
the  general  court,  one  of  which  is  entitled 
"An  Act  to  Authorize  Cities  and  Towns  to 
Buy  and  Sell  Fuel  in  Certain  Emergencies.'' 
This  question  must  be  interpreted  in  refer- 
ence to  the  conditions  to  which  it  refers  and 
in  reference  to  the  remedy  which  it  sug- 
gests. The  only  proposed  remedy  to  which 
it  relates  is  the  establishment  by  a  city  or 
town  of  fuel  or  coal  yards,  or  the  purchase 
of  coal,  wood,  or  other  fuel  for  the  purpose 
of  selling  it  to  the  inhabitants  of  the  city 
or  town,  or  to  others.  The  only  condition 
referred  to  in  the  question  is  "  an  extraor- 
dinary emergency,"  and  the  conditions  re- 
ferred to  in  the  accompanying  bill  are  "  a 
scarcity  of  fuel,  and  a  pressing  need  there- 
of," and  "  a  reasonable  ground  of  belief  that 
such  a  condition  will  occur  in  the  near  fu- 
ture." It  hardly  can  be  contended  that  the 
remedy  suggested  by  the  question  can  have 
any  effect  upon  the  primary  cause  of  all 
our  troubles  in  this  particular.  That  cause 
relates  to  sources  of  supply  beyond  the 
boundaries  of  this  state.  There  is  no  reason 
to  expect  tliat  any  similar  cause  will  arise 
within  this  state  to  affect  such  small  sources 
of  supply  as  exist  here.  If  it  is  possible 
to  conceive  of  the  existence  of  such  a  cause 
arising  hereafter  in  this  commonwealth,  it 
can  be  dealt  with  effectually,  not  by  the  es- 
tablishment of  municipal  yards  for  the  sale 
of  fuel  at  retail,  but  by  some  different  kind 
of  legislation  which  will  make  it  impossible 
for  either  of  two  parties  to  a  controversy 
like  that  which  lately  existed  in  a  neighbor- 
ing state  to  refuse  all  proposals  for  an  equi- 
table determination  of  the  rights  of  the  par- 
ties, and  thus  to  bring  both  to  the  verge 
of  ruin,  and  to  imperil  the  industries,  and 
to  some  extent  the  lives  and  health,  of  com- 
munities far  away  from  the  neighborhood  of 
the  conflict. 

Looking  to  the  possible  consequences  of 
the  emergency  for  which  a  remedy  is  de- 
sired, they  can  be  divided  into  four  classes: 
First,  an  increase  of  the  number  of  those 
who  fall  into  distress  and  are  in  need  of  re- 
lief from  the  public  authorities,  because  they 
have  no  means  to  buy  fuel  at  a  greatly  in- 
creased price;  secondly,  increased  expendi- 
ture, to  their  serious  detriment,  by  those 
who  have  the  means  to  buy;  thirdly,  a  pos- 
38 
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sibility  of  a  famine  in  fuel,  such  as  to  make 
it  imposeible  reasonably  to  supply  the  needs 
of  the  community  for  comfortable  living; 
fourthly,  a  scarcity  falling  short  of  a  fam- 
ine,  but  yet  so  great   as    to  create  wide- 
spread and  general  distress  in  the  commu- 
nity, which  cannot  be  met  by  private  enter- 
prise.    The   first   of   these   possible  conse- 
quences does  not  call  for  legislation.    Cities 
and  towns  now  have  ample  power  to  pro- 
vide  in   any   reasonable  way   for   paupers, 
whether  it  be  by  furnishing  out  of  door  re- 
lief   or    by    support    in    almshouses,    and 
whether  their  need  of  relief  is  permanent  or 
caused   by   a   temporary   condition.     It   is 
equally  true  that  the  second  of  these  conse- 
quences does  not  justi^  taxation  of  those 
who  do  not  have  occasion  to  buy  coal  for 
the  benefit  of  those  who  do.    The  use  of  the 
money  of  taxpayers  for  such  a  purpose  would 
not  be  a  public  use,  but  a  use  for  the  special 
pecuniary  benefit  of  those  who  happen  to  be 
affected  by  the  state  of  the  coal  market. 
The  third  possibility  —  that  of  an  absolute 
famine  in  fuel  because  of  the  lack  of  a  sup- 
ply and  the  impossibility  of  obtaining  a  suf- 
ficient quantity   reasonably  to   satisfy   the 
needs  of  the  community  —  would  be  a  con- 
dition which  would  warrant  the  expenditure 
of  the  public  money  under  appropriate  leg- 
islation, if  the  legislature  could  discover  a 
way  through  public  agencies  to  supply  the 
people.     But  it  is  difficult  to  see  how  the 
method   referred   to  in   the   question  could 
produce  this  result.     If  at  any  time  there 
was  an  impossibility  of  obtaining  supplies 
because  the  supplies  were  not  here,  and  could 
not  be  bought  elsewhere,  the  opening  of  a 
city  coal  yard  would  furnish  no  relief.   Such 
an  establishment  could  not  work  a  miracle 
of  creation.    In  reference  to  an  anticipated 
possible  famine,  the  procurement  and  stor- 
age of  a  supply  in  time  of  plenty  might  be 
a  remedy  or  an  alleviation  if  the  dread  an- 
ticipation should  become  a  reality,  but  the 
maintenance  of  a  city  fuel  yard  to  conduct 
the  business  of  buying  and  selling  in  a  time 
of  plenty  would  have  no  tendency  to  avert 
a  famine,  or  to  relieve  from  its  consequences 
if  one  should  come.    We  are  not  called  upon 
to  consider   whether   the  legislature  would 
deem  it  advisable,  if  it  has  the  power,  to 
authorize  cities  and  towns  to  build  store- 
houses in  which  to  keep  large  quantities  of 
fuel  in  anticipation  of  a  possible   famine. 
In  regard  to  the  fourth  of  the  possible  conse- 
quences,—  a  condition  in  which  the  supply 
of  fuel  would  be  so  small,  and  the  difficulty 
of  obtaining  so  great,  that  persons  desiring 
to  purchase  it  would  be  unable  to  supply 
themselves  through   private  enterprise, —  it 
is  conceivable  that  agencies  of  government 
might  be  able  to  obtain  fuel  when  citizens 
generally   could   not.     Under  such  circum- 
stances we  are  of  opinion  that  the  govern- 
ment might  constitute  itself  an  agent  for 
the  relief  of  the  community,  and  that  money 
expended  for  the  purpose  would  be  expended 
for  public  use. 

We  do  not  think  that  we  are  expected  to 
determine  whether  there  might  be  any  other 


an  affirmative  answer  to  this  question.  Ckm- 
sidering  the  question  only  in  reference  to 
the  accompanying  bills  and  the  conditions 
to  which  we  suppose  it  relates,  our  answer 
is  in  the  negative,  except  in  reference  to 
the  fourth  of  the  above-mentioned  possible 
consequences.  As  to  that  we  are  of  opinion 
that,  if  the  supposed  conditions  exist  in  any 
city  or  town,  it  may  be  authorized,  under 
proper  legislation,  to  sell  fuel,  with  the  lim- 
itations above  stated,  so  long  as  these  con- 
ditions continue. 

Mabous  p.  Knowlton. 

Jakes  M.  Mobton. 

JoHi7  Lathbop. 

James  M.  Bahkeb. 

John  W.  Hammond. 

Henbt  K.  Bbaley. 

To  the  Honorable  the  House  of  Representa* 
tives  of  the  Ck>mmonwealth  of  Massachu- 
setts: 

I  concur  with  my  brethren  in  the  above 
opinion,  excepting  only  in  the  answer  given 
in  case  of  the  fourth  possible  consequence  of 
a  scarcity  of  fuel  therein  described.  I  have 
not  been  able  to  persuade  myself  that,  under 
the  circumstances  there  supposed,  a  city  or 
town  could  get  any  fuel  to  sell,  if  action 
were  taken  in  the  way  in  which,  in  the  opin- 
ion of  my  brethren,  it  is  permissible  to  pro- 
ceed. The  question  is  the  question  of  the 
absence  of  heat  to  support  life  in  this  lati- 
tude without  a  readjustment  of  the  means  of 
heating  now  generally  in  use.  Coal  in  cities 
and  wood  or  coal  in  towns  may  be  taken 
to  be  a  necessity  of  existence  at  the  present 
time.  Oil,  or  electricity  developed  by  water 
power,  until  time  for  readjustment  has 
come,  cannot  be  taken  to  be  an  adequate 
method  of  heating.  Were  Massachusetts  a 
coal-producing  state,  it  may  well  be  that  to 
prevent  such  a  scarcity  of  fuel  as  is  de 
scribed  in  the  supposed  case  the  state  could 
intervene  by  r^^Iating  the  business  of  min- 
ing coal,  or  other  similar  action,  and  thereby 
get  coal  for  its  inhabitants.  But  where 
there  is  such  a  scarcity  of  coal  tiiat  indi- 
vidual enterprise  is  not  able  to  buy  it,  with 
all  the  powers  which  are  attendant  on  or- 
ganizations of  individuals  and  with  the  fore- 
sight in  buying  before  the  event  which  pros- 
pective profits  and  a  due  consideration  for 
their  fellows  would  dictate,  it  is  inconceiv- 
able that  any  coal  could  be  got  by  cities  or 
towns,  which  could  be  sold  by  them,  if  the 
coui'se  of  action  were  taken  which  my 
brethren  are  of  opinion  is  open  to  the  l^is^ 
lature  to  take.  I  understand  that  in  tiie 
opinion  of  my  brethern  the  authority  cannot 
be  given  until  the  scarcity  referred  to  has 
been  found  by  the  legislature  to  exist,  and 
that  the  legislature  cannot  authorize  a  city 
or  town  to  buy  the  fuel  which  it  is  to  sell 
when  the  city  or  town  is  of  opinion  that 
the  scarcity  referred  to  exists,  or  is  likely 
to  exist.  In  my  opinion,  such  a  remedy  is 
purely  theoretical,  and  for  that  reason 
should  not  be  considered  in  answering  the 
questions  which  have  been  submitted  to  us. 
Necessity  is  the  only  ground  for  justifying 


conceivable  emergency  which  would  call  for  l  the  government  in  entering  upon  the  busi 
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ness  enterprise  of  buying  and  selling  coal. 
It  is  said  that  that  necessity  does  not  arise 
until  it  has  been  ascertained  by  the  legisla- 
ture that  the  situation  is  so  desperate  that 
individual  enterprise  has  failed  to  provide 
eoal  for  the  public  to  buy.  Where  the  situ- 
ation is  so  desperate,  I  cannot  conceive  how 
the  interference  of  government,  which  is  not 
to  exercise  any  governmental  function,  can 
hope  to  be  successful. 

In  answer  to  the  third  possibility,  my 
brethren  have  demonstrated  that  establish- 
ing a  coal  yard  will  not  meet  the  necessity 
produced  by  a  famine.  The  same  argument 
applies  to  the  remedy  of  the  government's 
setting  up  a  coal  yard  in  case  of  the  fourth 
possibility.  The  only  other  thing  the  gov- 
ernment "can  do  in  that  contingency  is  to 
pay  the  difference  between  the  price  which 
has  to  be  paid  to  the  dealers  and  the  reason- 
able price  which  is  within  the  means  of 
some  members  of  the  public.  Such  a  pay- 
ment is  not,  in  my  opinion,  a  payment  for 
a  public  use,  unless  made  in  the  exercise 
of  the  right  to  care  for  paupers.  I  concur 
with  my  brethren  that,  fuel  being  a  neces- 
sity, the  state  can  provide  its  inhabitants 


with  it  in  case  of  a  famine,  in  the  exercise 
of  the  power  which  makes  it  its  duty  to  take 
care  of  paupers.  I  also  concur  in  their  opin- 
ion that  the  state  cannot  authorize  its  cities 
or  towns  to  go  into  the  coal  business  because 
the  price  of  fuel  is  likely  to  be  high.  Prac- 
tically, the  question  must,  in  my  opinion, 
be  one  of  these  two,  and  there  is  no  middle 
course  open. 

The  fourth  question  submitted  is  "  pro- 
pounded with  a  view  to  legislation  upon  the 
subjects  therein  mentioned,  and  in  respect 
of  divers  bills  and  resolves  pending  before 
the  general  court,  copies  whereof  are  hereby 
ordered  to  be  transmitted  herewith."  The 
bills  and  resolves  transmitted  with  the  ques- 
tion do  not  contemplate  a  famine  in  fuel, 
or  a  reasonable  apprehension  of  a  famine  in 
fuel.  For  that  reason  the  fourth  question 
does  not  call  for  the  expression  of  an  opin- 
ion upon  what  can  be  done  by  the  state 
under  the  power  of  assisting  paupers  in 
case  of  a  famine  in  fuel,  or  an  apprehension 
thereof.  And,  answering  the  fourth  ques- 
tion as  it  was  put,  I  answer  it  in  the  nega- 
tive. William  Caleb  Lorino. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SIXTH  CIRCUIT. 


681  DIAMONDS  (Charles  B.  VAN  ANT- 
WERPEN  et  al,  Claimants,  Plffs,  in 
Err.) 

V. 

UNITED  STATES  of  America. 

(119  Fed.  556.) 

Tbe  attempted  •miiMlliiflr  of  soods  Into 
the  United  States  will  Justify  their  forfeiture, 
as  against  the  claims  of  one  from  whom  they 
were  obtained  by  the  smuggler  by  a  fraudu- 
lent purchase,  which  remains  unrescinded. 

(January  6,  1903.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Michigan  to  review  a  judgment  condemn- 
ing certain  diamonds  which  were  alleged  to 
have  been  fraudulently  imported  without  en- 
try in  the  customhouse.     Affirmed. 

Statement  by  Day,  Circuit  Judge : 
On  the  6th  of  July,  1899,  the  district  at- 
torney of  the  United  States  for  the  eastern 
district  of  Michigan  Aled  an  information 
seeking  to  condemn  581  diamonds,  alleged  to 
have  been  forfeited.  The  record  discloses 
that  these  goods  were  seized  when  about  to  be 
unlawfully  imported  and  smuggled  into  the 
United  States  on  June  28,  1899,  at  Detroit, 
Michigan,  by  one  Louis  Bush.  Proceedings 
were  duly  had  resulting  in  a  judgment  of 
forfeiture,  which,  so  far  as  Bush  is  con- 
cerned, is  not  now  contested.     On  the  22d 


Note. — As  to  right  to  recover  for  goods  sold 
to  smuggler,  see  some  cases  in  note  to  Graves 
T.  Johnson  (Mass.)  15  L.  R.  A.  834. 
«0  L.  R.  A. 


of  January,  1900,  the  firm  of  Van  Antwer- 
pen  &  Van  Den  Bosch  were  allowed  to  inter- 
vene and  plead  in  the  case.  These  parties 
claimed  the  diamonds  as  against  the  right 
of  the  government  to  forfeit  the  same,  and 
after  further  proceedings  (not  necessary  to 
set  out),  were  allowed  to  file  an  amended 
answer  in  the  case,  setting  up  their  claim, 
which  is  as  follows: 

The  amended  answer  of  Charles  B.  Van 
Antwerpen  and  Jean  C.  Van  Den  Bosch,  the 
respondents  to  the  above  action,  and  inter- 
vening therein,  now  and  at  all  times  herein- 
after saving  to  themselves  any  and  all  man- 
ner of  benefit  and  exception  that  can  or  may 
be  had  or  taken  to  the  errors,  uncertainties, 
and  imperfections  in  the  libel  of  informa- 
tion filed  herein,  for  answer  thereto,  or  to  so 
much  thereof  as  these  defendants  are  advised 
is  material  and  necessary  to  make  answer  to, 
answering  say: 

First.  That  they  are  now,  and  were  at  all 
times  hereinafter  set  forth,  copartners  do- 
ing business  in  the  city  of  Antwerp,  Eling- 
dom  of  Belgium,  under  the  firm  name  and 
style  of  Van  Antwerpen  &  Van  Den  Bosch, 
dealing  in  diamonds,  cut  and  uncut. 

Second.  That  on  or  about  the  6th  day  of 
June,  in  the  year  1899,  one  Max  Hurvich 
called  upon  respondents  and  stated  that  he 
des^ired  to  purchase  diamonds  from  respond- 
ents. 

Third.  Said  Hurvich  represented  to  re- 
spondents that  he  had  been  theretofore  en- 
gaged in  the  clothing  business  in  the  city  of 
Xew  York,  United  States  of  America,  but 
had  given  up  said  business  and  was  about 
to  engage  in  the  purchase  and  sale  of  dia- 
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monds  in  said  city  of  New  York,  and  would 
make  his  oflice  and  place  of  business  at  the 
premises  number  nine  (0)  Maiden  Lane,  in 
said  city;  that  he  had  considerable  means, 
and  was  worth  over  and  above  all  liabilities 
upwards  of  the  sum  of  forty  thousand  dol- 
lars ($40,000),  and  desired  to  purchase  from 
respondents  diamonds  on  credit,  and  was 
making  these  representations  as  to  his  finan- 
cial standing  for  the  purpose  of  inducing 
respondents  to  give  him  a  line  of  credit. 

Fourth.  That  for  the  purpose  of  inducing 
respondents  to  give  him  a  line  of  credit  he 
did  then  and  there  further  represent  to  re- 
spondents that  he  had  theretofore  had  busi- 
ness dealings  with  certain  persons  residing 
in  the  city  of  New  York,  and  that  all  his 
dealings  with  such  persons  had  been  satisfac- 
tory to  such  persons;  that  so  far  as  re- 
spondents can  remember  the  persons  so  re- 
ferred to  by  said  Hurvich  are  Roseman, 
Maiden  Lane,  New  York. 

Fifth.  As  a  further  inducement  why  re- 
spondents should  sell  diamonds  to  said  Hur- 
vich, he  represented  to  respondents  that,  in 
order  to  prepare  to  conduct  and  carry  on  the 
business  in  which  he  was  about  to  engage, 
he  needed  large  sums  of  cash,  and  therefore 
was  not  able  to  pay  cash  to  respondents  for 
all  the  goods  which  he  at  that  time  desired 
to  purcliase. 

Sixth.  Said  Hurvich  further  represented 
to  respondents  that  within  six  or  seven 
months  he  would  realize  cash  from  some  of 
his  other  property,  and  would  be  in  a  posi- 
tion to  pay  whatever  there  might  be  due  on 
the  unpaid  purchase  price  of  whatever  dia- 
monds he  might  purchase  of  respondents, 
and  that  his  property  was  amply  sufficient 
to  enable  him  to  raise  all  the  funds  that  he 
might  need  for  that  purpose. 

Seventh.  Respondents,  further  answering, 
show  that  they  believed  each  and  every  of 
said  representations  so  made  by  said  Hur- 
vich to  be  true,  and  in  reliance  thereon,  did 
on  said  6th  day  of  June,  1899,  sell  and  ddiver 
to  said  Hurvich,  at  said  city  of  Antwerp,  a 
large  number  of  diamonds,  to  wit,  upwards 
of  five  hundred  and  twenty-five  (525)  dia- 
monds of  various  weights  and  measure- 
ments, to  the  value  of  four  thousand  two 
hundred  and  seventy-seven  (4,277)  pounds, 
twelve  (12)  shillings,  and  six  (6)  pHence  in 
English  money,  and  in  reliance  upon  the 
truth  of  said  statements  so  made  as  afore- 
said by  said  Hurvich  did  give  said  Hurvich 
credit  on  the  purchase  price  of  said  dia- 
monds to  the  extent  of  two  thousand  two 
hundred  and  seventy-seven  (2,277)  pounds, 
twelve  (12)  shillings,  and  six  (6)  pence  in 
English  money,  and  did  agree  to  allow  said 
Hurvich  until  the  18th  day  of  December, 
1899,  to  pay  said  last-mentioned  sum,  which 
said  last-mentioned  sum  it  was  agreed  said 
Hurvich  should  pay  at  London,  England. 

Eighth.  Respondents,  further  answering, 
show  that  since  the  aforesaid  purchase  from 
respondents  said  Hurvich  has  admitted  that 
at  the  time  of  said  purchase  he  had  formed 
the  purpose  of  obtaining  said  diamonds 
without  paying  therefor  the  said  sum  of  two 
thousand  two  hundred  and  seventy-seven 
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(2,277)  pounds,  twelve  (12)  shillings,  and 
six  ( C )  pence  so  remaining  unpaid  as  afore- 
said on  the  purchase  price;  and,  further, 
that  prior  to  the  purchase  of  said  diamonds, 
and  at  the  time  of  the  purchase  thereof,  be 
had  formed  the  purpose  of  obtaining  said 
diamonds  without  paying  the  full  purchase 
price  thereof,  and  with  the  intention  and 
purpose  of  raising  money  on  them  by  pledg- 
ing or  selling  them  to  pawnbrokers  or  other 
persons  who  might  be  found  willing  to  lend 
money  thereon,  or  to  purchase  them  at  prices 
below  their  market  value. 

Ninth.  Respondents,  further  answering, 
show  that  in  furtherance  of  said  fraudulent 
purpose  and  design  said  Hurvich  did  not  pay 
said  sum  of  two  thousand  two  hundred  and 
seventy-seven  (2,277)  pounds,  twelve  (12) 
shillings,  and  six  (6)  pence  when  the  same 
became  due  aa  aforesaid,  at  the  city  of  Lon- 
don, England,  on  the  said  18th  day  of  De- 
cember, 1899. 

Tenth.  Respondents,  further  answering, 
say  that  they  are  advised  and  believe,  and 
upon  such  information  and  belief  they 
charge  the  fact  to  be,  that  said  Hurvich, 
with  said  diamonds  in  his  possession,  pro- 
ceeded directly  from  said  city  of  Antwerp  to 
the  Dominion  of  Canada,  and  there  met  one 
Louis  Bush,  who,  your  respondents  charge, 
was  a  confederate  of  said  Hurvich,  and  did 
then  and  there  turn  over  and  deliver  to  said 
Bush  the  said  diamonds  so  as  aforesaid  ob- 
tained from  respondents. 

Eleventh.  Respondents,  further  answer- 
ing, say  that  since  their  former  answer  here- 
in said  Hurvich  has  admitted  that  the  said 
diamonds  now  in  the  possession  of  the  said 
court  are  a  portion  of  those  so  obtained  as 
aforesaid  from  respondents. 

Twelfth.  Respondents,  further  answering, 
say  that,  had  they  known  at  the  time  said 
representations  so  made  as  aforesaid  by  said 
Hurvich  to  them  to  be  untrue,  they  (said 
respondents)  would  not  have  surrendered 
and  delivered  up  said  diamonds  to  said  Hur- 
vich. 

Thirteenth.  Respondents,  further  answer- 
ing, say  that  the  said  representations  made 
by  the  said  Hurvich  to  said  respondents,  and 
upon  which  said  respondents  relied  in  mak- 
ing the  sale  and  delivery  of  said  diamonds, 
were  each  and  every  of  them  false  and  un- 
true, and  respondents  show  that  said  Hur- 
vich was  not  on  said  6th  day  of  June,  1899, 
worth  over  and  above  all  lia}>ilities  upwards 
of  the  sum  of  forty  thousand  dollars  ($40,- 
000) ;  and  respondents  further  show  that 
the  dealings  of  said  Hurvich  with  the  per- 
sons mentioned  in  the  fourth  paragraph  of 
this  answer  had  not  been  satisfactory  to  said 
persons;  and  respondents,  further  answer- 
ing, deny  that  said  Hurvich  on  said  6th  day 
of  June,  1899,  had  any  property  whatsoever 
from  which  he  could  realize  cash  within  six 
or  seven  months  after  said  last-mentioned 
date,  as  he  told  respondents  he  would  be 
able  to  do;  and  respondents  deny  that  he 
had  any  property  sufficient  to  enable  him  to 
raise  all  the  funds  that  he  might  need  for 
the  purpose  of  paying  these  respondents. 

Fourteenth.  Respondents,  further  answer* 
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ing,  show  that  said  representations  so  made 
OS  aforesaid  by  said  Hurvich  were  false  and 
untrue,  and  made  for  the  purpose  of  induc- 
ing these  respondents  to  part  with  said  dia- 
monds to  said  Hurvich  without  receiving 
full  payment  therefor,  and  in  furtherance  of 
a  fraudulent  scheme  and  purpose  theretofore 
entered  into  by  and  between  said  Hurvich, 
one  Louis  Bush,  and  one  Louis  Kosenberg 
of  said  city  of  New  York,  wherein  and 
whereby  it  was  agreed  that  said  Hurvich 
should  obtain  said  diamonds  of  your  re- 
spondents by  fraud  and  deceit,  and  when  ob- 
tained he,  ^vith  said  Bush  and  said  Rosen- 
berg, should  dispose  of  the  same  and  the 
proceeds  therefrom  share  with  said  Bush 
and  Rosenberg. 

Fifteenth.  Respondents,  further  answer- 
ing, viy  that  they  have  been  told  that  said 
Louis  Rosenberg,  named  in  the  answer  filed 
by  said  Tx>uis  Bush  herein,  is  a  pawnbroker 
in  the  city  of  New  York,  and  they  deny  that 
said  Louis  Rosenberg  is  the  owner  of  said 
diamonds,  or  any  or  either  of  them. 

Sixteenth.  Respondents,  further  answer- 
ing, show  that  said  five  hundred  and  eighty- 
one  (581)  diamonds  seized  by  the  officers  of 
the  United  States  government,  and  which 
are  the  diamonds  now  being  proceeded 
against  in  this  honorable  court,  are  some  of 
the  same  diamonds  so  fraudulently  obtained 
from  them  by  said  Hurvich. 

Seventeenth.  Respondents,  further  an- 
swering, show  tliat  they  are  prepared  to  re- 
pay, and  do  now  tender,  to  this  honorable 
court,  or  to  such  person  as  this  court  may 
determine  to  be  entitled  thereto,  the  said 
sum  of  two  thousand  (2,000)  pounds,  so 
paid  as  aforesaid  by  said  Hurvich  to  re- 
spondents as  a  part  of  the  purchase  price  of 
said  diamonds. 

Wherefore  respondents  pray  that  upon  the 
final  hearing  herein  this  honorable  court 
may  order  and  decree  that  the  diamonds 
seized  herein  be,  and  are,  the  rightful  prop- 
erty of  the  respondents,  and  that  the  same 
be  restored  to  them  free  of  duty;  and  they 
pray  for  such  other  and  further  relief  as 
this  honorable  court  may  deem  just  and 
proper  under  the  circumstances. 

The  district  attorney  filed  exceptions 
raising  the  question  of  the  sufficiency  of 
this  answer  to  entitle  the  claimants  to  the 
relief  prayed  for.  These  exceptions  were 
sustained  by  the  district  judge,  who  found 
that  Van  Antwerpen  &  Van  Iten  Bosch  were 
not  entitled  to  the  goods,  but  the  same  were 
adjudged  forfeited  to  the  United  States. 
From  this  order  and  judgment  a  writ  of  er- 
ror is  taken  to  this  court. 

Argued  before  Lfurton,  Day,  and  Sever  ens. 
Circuit  Judges. 

Mr,  Peter  Znoker,  with  Messrs.  Bowen, 
Douglas,  A  'Whiting,  for  plaintiffs  in  er- 
ror: 

Van  Antwerpen  &  Van  Den  Bosch  claim 
the  right  to  rescind  the  sale  and  recover  the 
diamonds. 

Mechem,  Sales,  §  892;  Kirschhaum  v. 
Jasspon,  123  Mich.  314,  82  N.  W.  69;  Tur- 
ner V.  Ward,  154  U.  S.  618,  and  23  L.  ed. 
60  L.  R.  A. 


391,  14  Sup.  Ct.  Rep.  1179;  Morris  v.  Pos- 
yier,  111  Iowa,  335,  82  N.  W.  755;  Reid  v. 
Cowduroy,  79  Iowa,  169,  44  N.  W.  361; 
Fargo  Gas  d  Coke  Co.  v.  Fargo  Gas  d  Eleo- 
trie  Co.  4  N.  D.  219,  37  L.  R.  A.  593,  59  N. 
W.  1066. 

Claimants  had  a  right  to  rely  upon  the 
express  statements  made  by  Hurvich,  and 
they  were  under  no  obligation  to  investigate 
and  verify  his  statements. 

Mead  v.  Bunn,  32  N.  Y.  276;  McBeth  v. 
Craddock,  28  Mo.  App.  380. 

It  will  not  do  to  insist  that  these  rep- 
resentations must  have  been  such  as  to  de- 
ceive a  man  of  ordinary  care  and  prudence. 

Chamhcrlin  v.  Fuller,  59  Vt.  247,  9  Atl. 
832. 

As  these  false  statements  were  matters  pe- 
culiarly within  the  knowledge  of  Hurvich 
and  were  positive  affirmations,  plaintiffs  in 
error  had  the  right  to  rely  upon  them. 

Rorei  Iron  Co.  v.  Trout,  83  Va.  397,  2  S. 
E.  713;  Gammill  v.  Johnson,  47  Ark.  336, 
1  S.  W.  610;  Endsley  v.  Johns,  120  111.  469, 
60  Am.  Rep.  572,  12  N.  E.  247. 

A  false  statement  as  to  debts  and  means, 
made  to  induce  credit,  is  fraudulent. 

Johnson  v.  l*eck,  1  Woodb.  &  M.  334,  Fed. 
Cas.  No.  7,404 ;  Nichols  v.  Michael,  23  N.  Y. 
264,  80  Am.  Dec.  259 ;  Thompson  v.  Rose,  16 
Conn.  71,  41  Am.  Dec.  121;  McClellan  v. 
Scott,  24  Wis.  81;  Cooley,  Torts,  §  487. 

Ihe  fraud  in  such  cases  consists  in  the 
act  or  intent  to  deceive,  accompanied  by  the 
insincerity  of  the  promise. 

Clarke,  Constables'  Manual,  327,  328,  333; 
Crowley  v.  Langdon,  127  Mich.  61,  86  N.  W. 
393;  Wells,  Replevin,  p.  181. 

A  person  who  buys  goods  upon  credit  im- 
pliedly, if  not  expressly,  represents  that  he 
intends  to  pay  for  them.  If,  therefore,  he 
has  then  no  such  intention,  and,  a  fortiori, 
if  he  has  then  a  present  intention  not  to 
pay  for  them,  and  conceals  this  fact  from 
the  seller,  there  is  such  a  misrepresentation 
of  a  material  fact  as  will  entitle  the  seller, 
either  to  avoid  the  sale,  or  to  maintain  an 
action  for  deceit. 

The  condition  of  insolvency  does  not  seem, 
upon  principle,  to  be  necessary. 

Mechem,  Sales,  §§  901-903;  Donaldson  v. 
Farwell,  93  U.  S.  631,  23  L.  ed.  993;  Wat- 
son V.  Silshy,  166  Mass.  57,  43  N.  E.  1117; 
Dote  V.  Sanborn,  3  Allen,  181;  Reid  v.  Lloyd, 
67  Mo.  App.  513;  Sprague,  W.  d  Co.  v. 
Kempe,  74  Minn.  465,  77  N.  W.  412;  Syra- 
cuse Knitting  Co.  v.  Blanchard,  69  N.  H. 
448,  43  Atl.  037;  Talcott  v.  Henderson,  31 
Ohio  St.  162,  27  Am.  Rep.  501 ;  Morrow  Shoe 
Mfg.  Co.  V.  New  England  Shoe  Co.  24  L.  R. 
A.  417,  6  C.  C.  A.  508,  18  U.  S.  App.  256,  57 
Fed.  685. 

Even  though  the  United  States  might  be 
said  to  have  acquired  title  without  notice  of 
the  defects  in  Hurvich's  title  to  the  dia- 
monds, it  can  hardly  be  said  that  the  United 
States  has  parted  with  value  upon  the  faith 
of  Hurvich's  title,  and  upon  the  faith  of  his 
right  to  dispose  of  the  diamonds. 

Barnard  v.  Campbell,  58  N.  Y.  76,  17  Am. 
Rep,  208. 

No  act  of  the  fraudulent  purchaser  could 
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forfeit  the  goods  as  against  plaintiffs  in  er- 
ror, the  true  'owners. 

The  Jjody  Essex,  39  Fed.  765;  United 
States  V.  1,150^  Pounds  of  Celluloid,  27  C. 
C.  A.  231,  54  U.  S.  App.  273,  82  Fed.  627; 
United  States  v.  20S  Bags  of  Kainil,  37  Fed. 
326. 

Obtaining  goods  under  color  of  a  purchase, 
by  a  dishonest  concealment  of  an  intent  not 
to  pay  for  them,  is  a  friiud  in  law. 

Syracuse  Knitting  Co.  "v*.  Blanchard,  69  N. 
H.  449,  43  Atl.  637;  Stewart  v.  Emerson, 
52  N.  H.  301;  Mulliken  v.  Millar,  12  R.  I. 
296;  MorHs  v.  Talcott,  96  N.  Y.  100; 
Hotchkin  v.  Third  Nat.  Bank,  127  N.  Y. 
329,  27  N.  E.  1050;  The  Lady  Essex,  39  Fed. 
765. 

Messrs.  William  D.  Gordon  and 
James  V.  D.  Willooz,  for  defendant  in  er- 
ror: 

Hurvich  acquired  an  absolute  title  to  the 
diamonds,  and  the  possession  of  the  same 
with  the  consent  of  the  claimants. 

Leonard  v.  Davis,  1  Black,  476,  17  L.  ed. 
222;  Hatch  v.  Standard  Oil  Co.  100  U.  S. 
124,  25  L.  ed.  554:  Standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  325,  27  L.  ed.  319,  1  Sup. 
a.  Rep.  178. 

The  title  of  the  United  States  to  the  dia- 
monds vested  at  the  time  of  the  unlawful 
importation. 

Thach^s  Distilled  Spirits,  103  U.  S.  682, 
sub  nom,  Thacher  v.  United  States,  26  L.  ed. 
535. 

The  effect  of  unlawful  importation,  where 
the  statute  provides  for  a  forfeiture,  is  to 
devest  the  owner  of  all  property  in  the 
goods  seized,  and  to  vest  the  title  to  the 
same  in  the  United  States. 

Henderson's  Distilled  Spirits,  14  Wall.  44, 
sub  nom.  United  States  v.  100  Bai-rels  Dis- 
tilled Spirits,  20  L.  ed.  815;  Stevenson  v. 
Neumham,  13  C.  B,  285;  Pease  v.  Qloahec, 
L.  R.  1  P.  C.  222 ;  Oakes  v.  Turquand,  L.  R. 
2  H.  L.  325 ;  dough  v.  London  d  N.  W.  R. 
Co.  L.  R.  7  Exch.  26. 

llie  claimants  had  no  right  to  rescind  the 
contract,  after  an  innocent  third  party  had 
acquired  an  interest  in  the  goods. 

Donaldson  v.  Farwell,  93  U.  S.  631,  23  L. 
ed.  993. 

The  United  States  had  seized  the  goods, 
and  the  title  thereto  had  become  vested  in 
the  United  States,  before  the  claimants  had 
even  attempted  a  rescission  of  the  contract 
of  sale.  The  United  States  had,  therefore, 
on  June  28,  1899,  as  an  innocent  third  par- 
ty, acquired  an  interest  in  and  a  complete 
title  to  the  diamonds,  and  the  interest  and 
title  of  the  United  States  so  acquired  were 
and  are  superior  to  those  of  a  bona  fide  pur- 
chaser. 

Henderson's  Distilled  Spirits,  14  Wall.  44, 
sub  nom.  United  States  v.  100  Barrels  Dis- 
tilled Spirits,  20  L.  ed.  815;  Origet  v. 
United  States,  125  U.  S.  240,  31  L.  ed.  743, 
8  Sup.  Ct.  Rep.  846:  United  States  v.  The 
Three  Friends,  166  U.  S.  1,  41  L.  ed.  897,  17 
Sup.  Ct.  Rep.  495;  United  States  v.  Stouell, 
133  U.  S.  1,  33  L.  ed.  555,  10  Sup.  Ct.  Rep. 
244;  United  States  v.  Certain  Diamonds,  30 
Fed.  364 ;  United  States  v.  A  Lot  of  Jewelry, 
60  L.  R.  A. 


59  Fed.  088;  GliquoVs  Champagne,  3  Wall. 
114,  144,  aub  nom.  125  Baskets  of  Cham- 
pagne V.  United  States,  17  L.  ed.  116,  121; 
Stockwell  V.  United  States,  13  Wall.  546,  20 
L.  ed.  491. 

Claimants  sold  the  diamonds  to  Hurvioh, 
and  intrusted  him  with  the  possession  of 
them  for  the  purpose  of  bringing  the  same 
into  the  United  States,  and  his  relation  to 
the  claimants  while  proceeding  to  and  into 
the  United  States  with  the  diamonds  in  his 
possession  would  be  that  of  an  agent  for  the 
claimants  for  that  purpose. 

Agency  may  be  implied  from  the  relation 
of  the  parties. 

Williams  v.  McKinley,  65  Fed.  4;  1  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  957. 

The  principal  would  be  liable  to  third  per- 
sons for  all  acts  of  an  agent  in  his  behalf. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1151; 
Heenrich  v.  Pullman  Palace  Car  Co.  20  Fed. 
100;  American  Fur  Co.  v.  United  States,  2 
Pet.  358,  7  L.  ed.  450;  Philadelphia  d  R.  R. 
Co.  V.  Derby,  14  How.  480,  14  L.  ed.  502; 
Higgins  v.  Watervliet  Tump,  d  R.  Co.  46 
N.Y.  24,  7  Am.  Rep.  293;  George  v.  Gobey, 
128  Mass.  289,  35  Am.  Rep.  376;  People  v. 
Lcngwell,  120  Mich.  311,  79  N.  W.  484; 
Atty.  Gen.  v.  Siddon,  1  Cromp.  &  J.  229. 

(Maimants  placed  it  within  the  power  of 
Hurvich  to  commit  the  unlawful  acts  com- 
plained of  in  this  case,  and  gave  him  full 
power  and  authority  to  import  the  diamonds 
into  the  United  States;  and  the  liability  of 
the  claimants  for  his  illegal  acts  in  causing 
the  diamonds  to  be  smuggled  into  the  United 
States  is  complete. 

Reynolds  v.  Wittc,  13  S.  C.  5,  36  Am. 
Rep.  678:  Stockwell  v.  United  States,  13 
Wall.  545,  548,  550,  20  L.  ed.  494-496;  jDo6- 
bins  Distillery  v.  United  States,  96  U.  S. 
401,  24  L.  ed.  637;  United  States  v.  The  Ma- 
lek  Adhel.  2  How.  210,  11  L.  ed.  239;  United 
States  V.  Stowcll,  133  U.  S.  1,  33  L.  ed.  565, 
10  Sup.  Ct.  Rep.  244;  United  States  v.  The 
Three  Friends,  106  U.  S.  50,  41  L.  ed.  897, 
17  Sup.  Ct.  Rep.  495. 

Day,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

As  between  the  government  and  Bush 
there  can  be  no  question  that  the  right  to 
forfeit  the  goods  seized  has  been  fully  and 
clearly  made  out.  Bush  was  caught  with 
the  diamonds  concealed  in  his  shoes.  He 
denied  all  knowledge  of  how  he  came  to  be 
thus  possessed  of  the  gems  when  entering 
the  port  of  Detroit.  On  his  way  to  the 
prison  he  practically  confessed  his  offense  in 
saying  to  the  officer:  "Now,  if  you  have 
got  all  that  you  are  looking  for,  let  me  go." 
The  only  question  of  importance  in  the  case 
is  as  to  the  sufficiency  of  the  amended  an- 
swer of  Van  Antwerpen  &  Van  Den  Bosch 
to  require  the  diamonds  to  be  returned  to 
them,  instead  of  forfeited  to  the  goverur 
ment.  If  the  diamonds  were  imported  in 
violation  of  the  statute,  it  is  established  law 
that  the  forfeiture  dates  from  the  time  of 
the  commission  of  the  wrongful  act,  and 
binds  the  goods  from  that  date.  Hender- 
son* s  Distilled  Spirits,  14  Wall.  44,  sub  nom. 
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United  States  v.  100  Barrels  Distilled  Spir- 
its, 20  L.  ed.  815.  For  the  purposes  of  this 
inquiry  we  may  regard  the  amended  answer 
oi'  the  claimants  as  true.  Thus  treated,  it 
makes  allegations  sufficient  to  establish  the 
fraudulent  character  of  the  purchase  of  the 
diamonds  by  Hurvich.  It  is  distinctly 
averred  that  not  only  did  Hurvich  make 
false  statements  to  induce  the  sale  as  to  his 
iinancial  responsibility,  but  it  is  alleged 
that  the  goods  were  purchased  in  further- 
ance of  a  fraudulent  scheme  not  to  pay  for 
them.  In  such  case  there  can  be  no  doubt 
of  the  right  of  the  vendor  to  rescind  the  sale 
and  recover  the  goods  in  the  hands- of  the 
vendee,  or  from  others  than  innocent  pur- 
chasers for  value.  The  rule  is  thus  tersely 
stated  by  Mr.  Justice  Davis,  in  Donaldson 
V.  Farurell,  93  U.  S.  631,  23  L.  ed.  993; 
**The  doctrine  is  now  established  by  a  pre- 
ponderance of  authority  that  a  party  not 
intending  to  pay,  who,  as  in  this  instance, 
induces  the  owner  to  sell  him  goods  on  cred- 
it by  fraudulently  concealing  his  insolvency 
and  his  intent  not  to  pay  for  them,  is  guilty 
of  a  fraud  which  entitles  the  vendor,  if  no 
innocent  third  party  has  acquired  an  inter- 
est in  them,  to  disaffirm  the  contract  and  re- 
cover the  goods.  Byrd  v.  Hall,  2  Keyes, 
647 ;  Johnson  v.  Alonell,  2  Keyes,  655 ;  Noble 
v.  Adams,  7  Taunt.  59;  Kilby  v.  Wilson, 
Ryan  &  M.  178;  Bristol  v.  Wilsmore,  1 
Bam.  &  C.  514;  Stetoart  v.  Emerson,  52  N. 
H.  301 ;  Benjamin,  Sales,  §  440,  note  of  the 
American  editor,  and  cases  there  cited." 

In  Morrow  Shoe  Mfg.  Co.  v.  New  England 
Slwe  Co.  24  L.  R.  A.  417,  6  0.  C.  A.  515,  18 
U.  S.  App.  266,  57  Fed.  693,  it  is  said: 
**The  seller,  on  discovering  the  fraud,  may 
affirm  the  sale  and  sue  for  the  price,  or  he 
may  disaffirm  it  and  reclaim  the  goods,  or 
he  may  proceed  criminally." 

Notwithstanding  the  fraud,  if  there  is  an 
intention  to  part  with  the  title,  as  well  as 
the  possession,  the  title  passes  subject  to 
the  right  of  the  vendor  to  rescind  the  sale 
and  reclaim  the  property.  Benjamin,  Sales, 
§  517.  It  is  the  intent  of  the  law,  so  far  as 
the  forfeiture  feature  is  concerned,  to  work 
that  result  only  in  cases  where  the  owner,  or 
some  of  those  named  in  the  statute,  in  his 
interest,  are  guilty  of  the  attempt  to  de- 
fraud the  revenue.  Origet  v.  United  States, 
125  U.  S.  240,  31  L.  ed.  743,  8  Sup.  Ct.  Rep. 
846;  United  States  v.  1,150^  Pounds  of  Cel- 
luloid, 27  C.  C.  A.  231,  54  U.  S.  App.  273,  82 
Fed.  627.  The  contention  in  this  case  is 
that  neither  Hurvich  nor  Bush  were  the 
owners  of  the  ^oods,  and  that  the  real  own- 
«rship  as  against  the  government's  claim 
was  in  the  claimants.  When  the  goods  were 
delivered  to  Hurvich  under  the  circumstan- 
ces detailed  in  the  amended  answer,  he  be- 
<!ame  the  owner  of  them.  He  had  the  un- 
qualified right  to  the  possession  thereof. 
He  might  lawfully  remove  them.  That  he 
intended  to  import  them  into  the  United 
States  was  well  known  to  the  vendors;  not, 
it  is  true,  with  authority  of  the  sellers  to 
smuggle  them  into  the  country,  but  the  con- 
trol and  pos^ssion  of  the  property  was  de- 
livered up,  leaving  the  vendors  to  the  right 
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to  rescind  if  they  chose  and  recover  the 
property.  But  there  was  always  the  chance 
that  before  the  vendor  became  acquainted 
with  the  facts,  or  after  knowledge  ajid  be- 
fore action  was  determined  upon,  the  one 
who  had  the  ownership  and  control  of  the 
property  might  change  its  status  so  as  to 
render  ineffectual  the  right  to  rescind.  The 
authorities  agree  that  this  would  be  the  re- 
sult of  a  sale  to  an  innocent  purchaser.  It 
might  be  encumbered  in  favor  of  one  who 
dealt  in  good  faith  on  the  strength  of  the  ap- 
parent ownership  and  title. 

The  question  made  is:  Can  the  vendor 
assert  this  right  against  the  right  of  the 
United  States  to  forfeit  the  goods,  when  the 
one  thus  clothed  with  title  and  possession 
has  attempted  to  smuggle  them  into  the 
coimtry  in  violation  of  its  revenue  laws? 
The  statute  under  which  forfeiture  is 
claimed  by  the  government  is  as  follows: 
"That  if  any  owner,  importer,  consignee, 
agent,  or  other  person  shall  make,  or  at- 
tempt to  make,  any  entry  of  imported  mer- 
chandise by  means  of  any  fraudulent  or 
false  invoice,  affidavit,  letter,  paper,  or  by 
means  of  any  false  statement,  written  or 
verbal,  or  by  means  of  any  false  or  fraudu- 
lent practice  or  appliance  whatsoever,  or 
shall  be  guilty  of  any  wilful  act  or  omission 
by  means  whereof  the  United  States  shall 
be  deprived  of  the  lawful  duties,  or  any  por- 
tion thereof,  accruing  upon  the  merchandise, 
or  any  portion  thereof,  embraced  or  referred 
to  in  such  invoice,  affidavit,  letter,  paper,  or 
statement,  or  affected  by  such  act  or  omis- 
sion, such  merchandise,  or  the  value  there- 
of, to  be  recovered  from  the  person  making 
the  entry,  shall  be  forfeited,  which  forfeit- 
ure shall  only  apply  to  the  whole  of  the 
merchandise,  or  the  value  thereof,  in  the 
case  or  package  containing  the  particular 
article  or  articles  of  merchandise  t6  which 
such  fraud  or  false  paper  or  statment  re- 
lates. And  such  person  shall,  upon  convic- 
tion, be  fined  for  each  offense  a  sum  not  ex- 
ceeding five  thousand  dollars,  or  be  impris- 
oned for  a  time  not  exceeding  two  years,  or 
both,  in  the  discretion  of  the  court."  Act 
June  10,  1890,  §  9,  1  Rev.  Stat.  Supp.  p. 
749  [U.  S.  Comp.  Stat.  1901,  p.  1895]. 

Statutes  to  prevent  frauds  upon  the  rev- 
enue are  considered  to  be  enacted  for  the 
public  good,  and  therefore,  although  they 
impose  penalties  or  forfeitures,  are  not  to  be 
construed  like  penal  laws  generally,  but  are 
to  be  fairly  and  reasonably  construed,  so  as 
to  carry  out  the  l^islative  intent.  United 
States  V.  Stowell,  133  U.  S.  1,  33  L.  ed.  555, 
10  Sup.  Ct.  Rep.  244.  It  will  be  observed 
that  the  wrongful  act,  in  order  to  work  the 
forfeiture,  must  be  done  by  "the  owner,  im- 
porter, consignee,  agent,  or  other  person." 
It  is  the  attempt  of  this  class  of  persons  to 
evade  the  revenue  laws  of  the  United 
States;  that  is,  to  deprive  the  owner  of  his 
property  as  a  punishment  for  such  unlawful 
practice.  In  United  States 'v.l,150i  Pounds 
of  Celluloid,  27  C.  C.  A.  231,  240,  54  U.  8. 
App.  273,  82  Fed.  627,  this  court  held  that 
the  descriptive  words  following  the  term 
"owner,"     to     wit,     "importer,     consignee. 


600 


United  States  Circuit  Court  op  Appeals. 


Jan.^ 


agent,"  all  describe  some  person  having  a  re- 
lation to  the  owner,  and  for  whose  conduct 
in  respect  to  his  goods  he  may  be  responsi- 
ble. It  was  further  held  that  "other  per- 
son/' as  here  designated,  meant  some  one  of 
the  same  general  class  as  those  described  in 
the  associated  terms  used  in  the  statute. 
It  is,  then,  primarily  the  "owner"  who  is  to 
be  reached  and  punished  by  the  forfeiture. 
When  these  goods  were  attempted  to  be 
smuggled  in  by  Bush,  it  is  directly  averred 
that  he  was  acting  in  collusion  with  Hur- 
vich.  If  the  averments  of  the  amended  an- 
swer are  true,  the  latter,  the  legal  owner  of 
the  goods,  was  deep  in  this  scheme  to  de- 
fraud the  revenue. 

The  statute  is  plain  and  clear  in  visiting 
the  penalty  of  forfeiture  upon  the  owner 
and  his  importer,  consignee,  or  agent.  Are 
we  at  liberty  to  so  modify  the  statute  as  to 
qualify  this*  right  by  reading  into  it  an  ex- 
emption of  property,  which,  though  fraudu- 
lently imported  by  the  owner,  is  in  sucH  sit^ 
uation  as  to  title  that,  because  of  the  fraud 
of  the  owner,  another  might  have  claimed 
the  property  and  devested  the  title?  We 
cannot  perceive  on  what  principle  we  may 
do  this.  When  an  act  comes  within  the 
terms  of  the  statute,  working  a  forfeiture 
which  may  entail  a  hardship,  it  is  neverthe- 
less to  be  enforced,  not  repealed  or  modified, 
by  the  courts.  The  right  of  Congress  to 
pass  suitable  revenue  laws  is  conc^ed.  It 
is  the  business  of  the  courts  to  enforce  such 
as  are  constitutionally  passed.  "Congress 
possesses  the  power  to  levy  taxes,  duties,  im- 
posts, and  excises,  and  it  is  as  clear  that 
Congress  may  enact  penalties  and  forfeitures 
for  the  violation  of  such  laws  as  it  is  that 
Congress  may  levy  the  taxes  or  duties  or 
pass  laws  for  their  collection,  safe-keeping, 
and  disbursement."  Henderson's  Distilled 
Spirits^  14  Wall.  44-59,  auh  nom.  United 
States  V.  100  Barrels  Distilled  Spirits,  20 
L.  ed.  815-817. 

So  frequent  are  attempted  frauds  upon 
revenue  laws  that  the  wisdom  of  Congress 
cannot  be  doubted  in  making  strict  regula- 
tions, which  shall  preserx^e  the  revenue  of 
the  government  and  prevent  undue  privi- 
leges to  those  who  seek  to  enter  the  markets 
against  the  honest  importer  with  the  unlaw- 
ful advantage  of  free  goods  gained  by  fraud- 
ulent acts  and  practices.  When  the  owner 
has  forfeited  the  goods  by  the  unlawful  acts 
shown  in  this  case  and  admitted  in  the  an- 
swer, the  operation  of  the  statute  seems 
clear,  and  the  only  judicial  function  is  to 
enforce  the  law.  To  permit  secret  claims  of 
ownership  to  he  asserted  after  forfeiture 
w^ould  be  in  plain  violation  of  the  written 
law. 
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We  have  been  unable  to  find  any  reported 
case  which  goes  the  length  asked  by  the 
plaintiffs  in  error  here.  Two  of  those  relied 
upon  were  reviewed  by  this  court  in  United 
State  V.  IJSOi  Pounds  of  Celluloid,  27  C.  C. 
A.  231,  54  U.  S.  App.  273,  82  Fed.  627.  Of 
them  Judge  Lurton  said:  "In  United 
States  V.  308  Bags  of  Kainit,  37  Fed.  326, 
there  was  no  doubt  of  the  intent  with 
which  the  trespasser  had  made  the  unlawful 
removal  of  the  merchandise  involved  in  that 
case.  The  forfeiture  was  defeated  because 
the  owner  had  not  done  or  authorized  these 
acts,  and  could,  therefore,  have  had  no  guil- 
ty intent;  and  the  case  was  decided  against 
the  government  because  it  was  necessary  to 
show  an  actual  intent  on  the  part  of  the 
owner,  or  some  person  acting  under  his  au- 
thority, or  under  whom  he  derived  title.  So^ 
in  the  case  of  The  Lady  Essex,  39  Fed.  765, 
there  was  no  doubt  of  the  intent  of  the  mas- 
ter of  the  Lady  Essex.  But  the  owner  of 
the  merchandise  had  not  attempted  to  smug- 
gle the  goods  into  the  United  States,  not 
authorized  the  acts  of  those  who  had  made 
such  an  attempt,  and  therefore  could  have 
no  intent  to  defraud;  and  the  language  of 
§$  12  and  16  of  the  act  of  [June  ^2]  1874, 
was  construed  by  Judge  Brown  to  'apply  t^ 
the  owner  of  the  goods,  or  his  authorized 
agent,  and  not  to  a  mere  trespasser.* " 

In  The  Celluloid  Case  the  claim  was  made 
that  the  act  of  June  10,  1890  [Rev.  Stat.  § 
2839,  U.  S.  Comp.  Stat.  1901,  p.  1886],  was 
broad  enough  to  require  the  forfeiture  of 
the  goods,  although  the  owner  was  wholly 
guiltless  of  any  participation  in  the  attempt- 
ed fraud.  In  that  case  the  celluloid  was 
stored  in  Windsor.  It  was  attempted  to  be 
smuggled  into  Detroit  by  an  employee,  who 
was  acting  without  authority  and  for  his 
own  unlawful  gain.  It  was  held  that  this 
did  not  forfeit  the  goods  as  against  the  in- 
nocent owner.  In  all  the  cases  cited  the 
goods  were  not  given  over  by  the  owner,  but 
were  taken  wholly  without  authority  and 
by  acts  which  practically  amount  to  theft  or 
trespass.  In  holding  against  the  claim  of 
forfeiture  the  courts  have  construed  the 
statute  as  not  intending  to  take  the  proper- 
ty of  the  owner  for  the  wrongful  or  crimi- 
nal acts  of  others  wholly  unauthorized  in 
the  premises.  In  the  present  case,  while 
there  may  have  been  the  right  to  rescind 
this  sale  for  fraud,  it  was  the  act  of  the 
owner  in  attempting  to  defraud  the  revenue 
which  brings  the  case  within  the  terms  of 
the  statute. 

We  find  no  error  in  the  proceeding  in  the 
District  Court,  and  its  judgment  will  he  af- 
firmed. 
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Luther  IMENDKNHALL,  Receiver  of  Duluth 
Street  Railway  Company,  Appt, 


(. 


.Minn. 


.) 


^1.  A  carrier  of  pa»»en0er«  la  cbarsed 
iTitb  tlie  blarheat  decree  of  care  and 
forealvbt  consistent  with  the  orderly*  con- 
duct of  Its  business.  In  respect  to  the  protec- 
tion of  its  passengers  from  injuries  resulting 
from  its  acts  or  omissions,  from  the  acts  or 
omissions  of  its  seryants,  and  from  the  acts 
of  strangers,  who  are  under  Its  control  or 
direction ;  but  it  is  charged  with  ordinary 
care  and  prudence  only  to  guard  against  the 
lawless  acts  of  third  persons  not  under  its 
direction  or  control. 

2«  Defendant  -wan  ensased  In  operat- 
ing a  atreet-car  ayatem,  and  his  employees 
had  Inaugurated  a  general  strike,  which  was 
bitterly  contested,  and  resulted  in  much  vio- 
lence on  the  part  of  the  lawless  element 
among  the  strikers  and  their  sympathizers. 
Defendant  continued  to  operate  his  cars,  and 
plaintiff  was  injured,  when  a  passenger  on 
one  of  them,  by  being  struck  upon  the  head 
by  a  stone  thrown  from  the  street  into  the 
car  by  a  strike  sympathizer,  a  person  in  no 
way  under  the  control  or  direction  of  defend- 
ant. In  this  action  to  recover  damages  for 
such  injury,  it  is  held:  (1)  That  defendant 
was  not  guilty  of  negligence  in  attempting  to 
operate  his  cars  during  the  strike;  and  (2) 
that  the  evidence  Is  insufBcient  to  Justify  a 
finding  of  actionable  negligence  against  de- 
fendant as  respects  the  act  resulting  in 
plaintiff^s  injury. 

8.  Tlie  rale  of  ordinary  care  and  pru- 
dence la  not  ao  exacting  as  to  require 
the  person  charged  with  its  exercise  to  take 
unreasonable  or  ertremely  doubtful  precau- 
tions to  guard  against  the  wilful  and  lawless 
acts  of  strangers.  The  failure  of  defendant 
to  pull  down  the  blinds  of  the  car  in  which 
plaintiff  was  riding,  or  stretch  a  heavy  can- 
vas over  the  windows  outside  the  car,  was 
not  negligence  Justifying  a  recovery  against 
him. 

(January  23,  1903.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  St.  Louis  County 
denying  a  motion  for  new  trial  after  verdict 
m  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 
3Ics8rs.  Greene  Sc  Wood,  for  appellant: 
Contributory  negligence  in  its  legal  sig- 
nification is  such  an  act  or  omission  on  the 
part  of  a  plaintiff,  amounting  to  a  want  of 
ordinary  care,  as,  concurring  or  co-operating 
with  the  negligent  act  of  the  defendant,  is 
the  proximate  cause  or  occasion  of  the  in- 
jury complained  of. 

•Headnotes  by  Bkown,  J. 

Note. — For  former  appeal  In  the  above  case, 
see  Fewings  v.  Mendenhall  (Minn.)  56  L.  R.  A. 
713,  and  also  nole  thereto  on  Carrier^s  Liability 
for  aaaault  upon  passenger  hy  strikers. 
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Beach,  Contrib.  Neg.  §  7 ;  21  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  467. 

Assumption  of  risk  and  contributory  neg- 
ligence are  not  identical. 

Olmscheid  v.  Nelson-Tcnney  Lumber  Co. 
(56  Minn.  62,  68  N.  W.  605;  Smith  v.  E.  W. 
Backus  lAtmber  Co.  64  Minn.  447,  67  N.  W. 
358 ;  Lairson  v.  Truesdale,  60  Minn.  410,  62 
N.  W.  546;  McDonald  v.  Chicago,  8t.  P.  M. 
d  0.  R.  Co.  41  Minn.  439,  43  N.  W.  380; 
Miner  v.  Connecticut  River  R.  Co.  163  Mass. 
398,  26  N.  £.  994 ;  Mellor  v.  Merchants'  Mfg. 
Co.  150  Mass.  362,  6  L.  R.  A.  792,  23  N.  E. 
100;  Thomas  v.  Quartermaine,  L.  R.  18  Q. 

B.  Div.  685;  Mundle  v.  Hill  Mfg.  Co.  86  Me. 
400,  30  Atl.  16 ;  Rogers  v.  Leyden,  127  Ind. 
50,  26  N.  E.  210;  Narramore  v.  Clevekmd, 

C.  C.  d-  8t.  L.  R.  Co.  48  L.  R.  A.  68,  37  0. 
C.  A.  499,  96  Fed.  298 ;  Limherg  v.  Olenwood 
Lumber  Co.  127  Cal.  598,  49  L.  R.  A.  33,  60 
Pac.  176;  Alcorn  v.  Chicago  d  A.  R.  Co.  108 
Mo.  81,  18  S.  W.  188. 

Contributory  negligence  is  exposing  one- 
self to  danger  in  a  manner  which  a  reason- 
ably prudent  man  would  not  have  done  uxt- 
der  like  circumstances. 

Berg  v.  Great  Northern  R.  Co.  70  Minn. 
272,  73  N.  W.  648;  Flannagan  v.  8t.  Paul 
City  R.  Co,  68  Minn.  300,  71  N.  W.  397; 
Pruke  v.  South  Park  Foundry  d  Mach.  Co. 
68  Minn.  306,  71  N.  W.  276;  Bntton  v. 
Northern  P.  R.  Co.  47  Minn.  340,  50  N.  W. 
231 ;  Hutchinson  v.  St.  Paul,  M.  d  M.  R.  Co. 
32  Minn.  398,  21  N.  W.  212;  Taylor  v.  if  on- 
kato,  81  Minn.  276,  83  N.  W.  1084. 

If  the  act  is  one  which  the  party  ought, 
in  the  exercise  of  ordinary  care,  to  have  an- 
ticipated was  liable  to  result  in  the  injury 
of  others,  then  he  is  liable  for  any  injury 
proximately  resulting  from  it,  although  he 
could  not  have  anticipated  the  particular 
injury  which  did  happen. 

Wdllin  V.  Eastern  R.  Co.  83  Minn.  149,  64 
L.  R.  A.  481,  86  N.  W.  76;  Christiansen  y. 
yorthwcstem  Compo-Board  Co.  83  Minn.  26, 
85  N.  W.  826 ;  Graney  v.  St.  Louis,  I.  M.  d 
S.  R.  Co.  140  Mo.  89,  38  L.  R.  A.  633,  41  S. 
W.  246;  Ehrgott  v.  New  York,  96  N.  Y.  264, 
48  Am.  Rep.  622;  Lowery  v.  Manhattan  R, 
Co.  90  N.  y.  168,  62  Am.  Rep.  12,  1  N.  E. 
608 ;  Bohrcr  v.  Dienhart  Harness  Co.  19  Ind. 
App.  489,  49  N.  E.  299;  Gibney  v.  State, 
137  N.  Y.  1,  19  L.  R.  A.  365,  33  N.  E.  142; 
Hoepper  v.  Southern  Hotel  Co.  142  Mo.  378, 
44  S.  W.  257;  Shearm.  &  Redf.  Neg.  S§  21, 
61;  Beach,  Contrib.  Neg.  §5  6,  7;  Pollock, 
Torts,  §§  637,  566. 

A  party  guilty  of  negligence  may  be  re- 
sponsible for  consequences  which  he  could 
not  have  foreseen.  As  contributory  negli- 
gence is  only  a  species  of  negligence,  a  par- 
ty guilty  of  contributory  negligence  may  be 
liable  for  consequences  which  he  could  not 
foresee. 

A  common  carrier  is  not  responsible  for 
an  injury  caused,  without  negligence  on  his 
part,  by  the  act  of  a  stranger. 

Penfisylvania  R.  Co.  v.  MacKinney,  124 
Pa.  402,  2  L.  R.  A.  820,  17  Atl.  14. 
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And  a  railroad  company  is  not  required  to 
have  its  car  windows  covered  with  wire 
screens  to  keep  out  missiles  thrown  by  tre»- 
passers. 

Miaaimer  v.  Philadelphia  d  R,  R.  Co.  17 
Phila.  172. 

As  to  actions  of  outsiders,  the  passenger  is 
AS  well  advised  as  the  carrier,  and  has  as 
much  control. 

Chicago  d  A,  R,  Co.  v.  Pillsbury,  123  111. 
21,  14  N.  E.  22;  Fredericks  v.  Northern  C. 
R.  Co.  157  Pa.  103,  22  L.  R.  A.  306,  27  Atl. 
689 ;  Thomas  v.  Philadelphia  d  R.  R.  Co.  148 
Pa.  180,  15  L.  R.  A.  416,  23  Atl.  989;  Illi- 
nois C.  R.  Co.  V.  Minor,  69  Miss.  710,  16  L. 
R.  A.  627,  11  So.  101. 

The  rule  that  the  happening  of  an  acci- 
•dent  raises  a  presumption  of  negligence  does 
not  apply  to  a  case  where  the  accident  re- 
sults from  the  act  of  a  stranger. 

Smith  V.  St.  Paul  City  R.  Co.  32  Minn.  1, 
50  Am.  Rep.  550,  18  N.  W.  827 ;  Watson  v. 
St.  Paul  City  R.  Co.  42  Minn.  46,  43  N.  W. 
•904 ;  Lucy  v.  Chicago  G.  W.  R.  Co.  64  Minn. 
7,  31  L.  R.  A.  551,  05  N.  W.  944;  Mullan  v. 
Wisconsin  Central  Co.  46  Minn.  474,  49 
N.  W.  249;  Tall  v.  Baltimore  Steam  Packet 
Co.  90  Md.  248,  47  L.  R.  A.  120,  44  Atl. 
1007 ;  Shearm.  &  Redf.  Neg.  |  601. 

The  test  of  the  utmost  human  care  and 
foresight  has  never  been  adopted  by  the  su- 
preme court  of  this  state  as  the. rule  of  the 
duty  of  a  carrier  of  passengers  towards  the 
passengers. 

Dougherty  v.  Missouri  P.  R.  Co.  97  Mo. 
669,  11  S.  W.  251;  Fordyoe  v.  Withers,  1 
Tex.  dr.  App.  640,  20  S.  W.  766;  Louis- 
ville City  R.  Co.  V.  Weams,  80  Ky.  420; 
International  d  O.  N.  R.  Co.  v.  Welch,  86 
Tex.  203,  24  S.  W.  390 ;  Oviatt  v.  Dakota  C. 
R.  Co.  43  Minn.  300,  46  N.  W.  436. 

It  is  not  the  duty  of  a  common  carrier  of 
passengers  to  protect  such  passengers  from 
such  condition  of  violence  as  is  alleged  by 
the  plaintiff  in  this  case  to  have  existed  in 
Duluth  during  the  few  days  succeeding  the 
strike. 

Green  v.  Ashland  Water  Co.  101  Wis.  258, 
43  L.  R.  A.  117,  77  N.  W.  722;  Barney  v. 
Winona  d  St.  P.  R.  Co.  117  U.  S.  228,  29  L. 
^.  858,  6  Sup.  Ct.  Rep.  654 :  Sours  v.  Great 
yorthem  R.  Co.  81  Minn.  337,  84  N.  W.  114; 
<Jlark  V.  Hershy,  52  Ark.  473,  12  8.  W.  1077; 
Hughes  v.  Detroit,  G.  H.  d  M.  R.  Co.  78 
Mich.  399,  44  N.  W.  396;  Union  School  Twp. 
T.  First  Nat.  Bank,  102  Ind.  472,  2  N.  E. 
194;  Wixson  v.  Devine,  80  Cal.  385,  22  Pac. 
224;  McGrath  v.  Great  Northern  R.  Co.  76 
Minn.  146,  78  N.  W.  972,  80  Minn.  452,  83 
N.  W.  413. 

Mr.  John  Jenawold,  Jr,,  for  respond- 
ent: 

Assumption  of  risk,  properly  speaking,  ex- 
ists where  the  plaintiff  "consents  to  waive  a 
<duty  or  a  breach  of  duty,  and  undertakes 
whatever  risk  there  is,  without  hope  of  com- 
pensation if  the  risk  results  in  loss;  where- 
as contributory  negligence  is  some  careless 
act  or  omission  which  brings  about,  and  is 
the  proximate  cause  of,  an  injury. 

Dresser,  Employer's  Liability,  §§  82,  86. 

Assumption  of  risk  is  regarded  as  a  spe- 
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cies  of  contributory  negligence,  the  expres- 
sions being  used  interchangeably. 

Uazen  v.  West  Superior  Lumber  Co.  91 
Wis.  208,  64  N.  W.  867 ;  Darcey  v.  Farmers' 
Lumber  Co.  87  Wis.  249,  58  N.  W.  382; 
Clark  V.  St.  Paul  d  S.  C.  R.  Co.  28  Minn. 
128,  9  N.  W.  .581 ;  Wright  v.  St.  Cloud,  64 
Minn.  94,  56  N.  W.  819. 

Before  an  employee  can  be  held  to  have 
assumed  an  unusual  and  extraordinary 
risk,  he  must  know,  or  have  reasonable 
means  of  knowing,  the  precise  danger  to 
which  he  is  expos^,  and  which  he  thus  as- 
sumes; and  the  mere  vague  surmise  of  the 
possibility  of  danger  is  not  enough  to  take 
the  case  from  the  jury. 

Kennedy  v.  Lake  Superior  Terminal  d 
Transfer  R.  Co.  93  Wis.  32,  66  N.  W.  1137 ;  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  122;  Rus- 
sell V.  Minneapolis  d  St.  L.  R.  Co.  32  Minn. 
230,  20  N.  W.  147 ;  Cook  v.  St.  Paul,  M.  d 
M.  R.  Co.  34  Minn.  45,  24  N.  W.  311;  Hun- 
gcrford  v.  Chicago,  M.  d  St.  P.  R.  Co.  41 
Minn.  414,  43  N.  W.  324;  Wuotilla  v.  Du- 
luth Lumber  Co.  37  Minn.  153,  33  N.  W. 
551;  Bengtson  v.  Chicago,  St.  P.  M.  d  0.  R. 
Co.  47  Minn.  486,  50  N.  W.  531;  Newhart 
V.  St.  PaMl  City  R.  Co.  51  Minn.  42,  52  N. 
W.  083;  Sneda  v.  Libera,  65  Minn.  337,  68 
N.  W.  36;  Stiller  v.  Bohn  Mfg.  Co.  80  Minn. 
1,  82  N.  W.  981;  Estelle  v.  LaJce  Crystal, 
27  Minn.  243,  6  N.  W.  775;  Maloy  v.  St. 
Paul,  54  Minn.  398,  56  N.  W.  94;  Wright  v. 
St.  Cloud,  54  Minn.  94,  55  N.  W.  819. 

The  prior  appeal  furnishes  the  law  of  the 
case. 

Hansen  v.  Gaar,  S.  d  Co.  68  Minn.  68,  70 
N.  W.  853;  Savannah,  F.  d  W.  R.  Co.  v. 
Boyle,  115  Ga.  836,  59  L.  R.  A.  104,  42  S.  E. 
242;  Parshall  v.  Minneapolis  d  St.  L.  R. 
Co.  35  Fed.  649. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  occasioned  by  the 
negligence  of  defendant.  Plaintiff  had  a 
verdict  in  the  court  below,  and  defendant 
appealed  from  an  order  denying  his  motion 
for  judgment  notwithstanding  the  verdict,  or 
for  a  new  trial.  The  case  was  here  on  a 
former  appeal.  83  Minn.  237,  66  L.  R.  A. 
713,  86  N.  W.  96.  The  facts  are  there  fully 
stated,  but  for  an  understanding  of  the 
questions  presented  at  this  time  a  restate- 
ment is  necessary ;  but  in  doing  so  we  follow 
substantially  the  statement  there  made. 
Defendant,  as  receiver  of  the  Duluth  Street 
Railway  Company,  has  operated  its  street- 
car system  since  July,  1898.  On  May  2, 
1899,  a  general  strike  was  inaugurated  by 
the  employees  of  the  company,  which  was 
maintained  until  after  the  plaintiff  was  in- 
jured as  hereinafter  stated.  Defendant  pro- 
cured other  men  to  take  the  place  of  the 
strikers,  and  continued  to  operate  the  street- 
car lines.  On  Sunday  evening.  May  7th, 
plaintiff  took  passage  in  a  car  operated  by 
defendant,  at  Superior,  in  the  state  of  Wis- 
consin, for  Duluth.  While  the  car  was  go- 
ing northerly  along  Garfield  avenue  in  Du- 
luth, and  as  it  approached  Michigan  street. 
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a  young  man,  not  in  any  way  connected 
with  the  company  as  an  employee  or  other- 
wise, not  a  passenger,  nor  in  any  way  under 
the  control  or  direction  of  defendant,  threw 
a  stone  at  the  car  in  which  plaintiff  was  so 
riding,  which  passed  through  the  window 
thereof,  and  struck  plaintiff  on  the  head, 
whereby  he  was  seriously  injured.  He 
brought  this  action  to  recover  damages  be- 
cause of  such  injury,  basing  his  claim  to  a 
right  of  recovery  on  the  afieged  negligence 
of  defendant  in  failing  to  take  proper  pre- 
cautions to  prevent  injuries  from  acts  of 
this  kind.  The  complaint  alleges,  among 
other  things,  that  plaintiff,  as  a  passenger, 
was  exposed  to  imminent  danger  by  reason 
of  the  violent  and  unlawful  acts  of  the 
strikers  and  their  sympathizers;  and  that 
defendant,  in  the  exercise  of  due  care  and 
prudence,  could  have  prevented  the  same 
and  protected  plaintiff  and  the  other  passen- 
gers in  the  car  from  injury;  but,  notwith- 
standing this,  that  he  carelessly  failed  and 
omitted  to  warn  the  plaintiff  of  any  danger, 
or  to  make  any  effort  or  take  any  precau- 
tions to  prevent  injury  to  him,  or  to  pro- 
vide or  make  use  of  any  barriers  or  other 
means  to  avert  injury  resulting  from  acts  of 
the  kind  complained  of.  It  was  held  on  the 
former  appeal  that  defendant  was  not  guil- 
ty of  negligence  in  attempting  to  operate 
the  cars  during  the  strike,  and  that  the  trial 
court  erred  in  submitting  that  question  to 
the  jury.  The  cause  was  remanded,  and 
again  tried,  resulting  in  a  finding  by  the 
jury  that  defendant  was  guilty  of  negligence 
m  failing  to  take  proper  precautions  to 
avert  and  prevent  accidents  of  the  kind  com- 
plained of,  and  returned  a  verdict  for  plain- 
tiff' for  the  sum  of  $10,383.33. 

The  principal  question  presented  for  con- 
sideration at  this  time  is  whether  the  evi- 
dence is  sufficient  to  sustain  a  finding  of  ac- 
tionable negligence  against  defendant.  Oth- 
er questions  are  discussed  in  the  briefs  of 
counsel,  but  the  evidence  upon  this  question 
appears  to  be  substantially  the  same  as  on 
the  former  trial,  and  it  is  due  to  the  par- 
ties that  the  question  be  now  met  and  deter- 
mined, that  the  litigation  may  be  brought  to 
an  end,  and  further  expense  obviated.  In 
the  consideration  of  this  question  it  is  prop- 
er to  inquire,  first,  the  degree  of  care  re- 
quired of  defendant  under  circumstances 
flke  those  shown,  for,  in  determining  wheth- 
er he  was  guilty  of  negligence,  which  was 
the  proximate  cause  of  plaintiff's  injury,  we 
must  be  guided  by  the  rules  of  duty  and  care 
necessary  to  be  exercised  in  such  cases. 
Though  no  exceptions  were  taken  to  the 
charge  of  the  trial  court,  wherein  the  jury 
was  instructed  that  defendant  was  charged 
with  the  highest  degree  of  care  and  fore- 
sight for  the  protection  of  plaintiff  while  a 
passenger,  the  question  is  properly  presented 
by  the  errors  assigned  on  the  motion  for  a 
new  trial  and  by  the  assignments  of  error  in 
this  court.  The  strike  which  the  employees 
of  the  street  railway  company  inaugurated 
was  bitterly  and  stubbornly  contested,  and 
resulted  in  much  lawlessness  and  acts  of  vio- 
lence on  the  part  of  the  strikers  and  their 
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sympathizers  towards  the  property  of  the 
company,  with  the  purpose  in  view  of  pre- 
venting the  operation  of  the  cars  and  forcing 
a  submission  to  tneir  terms.  The  act  which 
resulted  in  plaintiff's  injury  was  not  com- 
mitted by  an  employee,  a  fellow  passenger, 
or  by  one  having  any  connection  or  relation 
whatever  with  the  company,  but  by  a  boy 
who  was  in  no  way  under  the  control  of  the 
company  or  any  of  its  agents.  He  was  a 
sympathizer  with  the  strikers,  and  by  his 
act  of  lawlessness  no  doubt  thought  he  was 
aiding  their  cause.  The  question  as  to  the 
extent  of  responsibility  of  a  carrier  of  pas- 
sengers and  the  degree  of  care  essential  to  be 
exercised  for  their  protection  as  to  acts  com- 
mitted by  strangers  to  the  carrier  has 
never,  prior  to  this  case,  been  presented  to 
this  court  for  its  decision.  The  general  rule 
that  such  carrier  is  required  to  exercise  the 
highest  degree  of  care  and  foresight  con- 
sistent with  the  orderly  conduct  of  its  busi- 
ness is  one  that  has  very  uniformly  been  ap- 
plied by  all  the  courts  in  cases  where  the 
act  or  omission  complained  of  as  negligence 
was  in  respect  to  a  matter  under  the  control 
of  the  carrier.  A  carrier  of  passengers  is 
required  to  exercise  the  highest  care  in  re- 
spect to  the  equipment  of  its  road  and 
transportation  facilities,  in  providing  suit- 
able machinery  for  the  operation  of  its  cars, 
in  the  employment  of  competent  and  faith- 
ful servants  and  agents,  and  generally,  as.  to 
all  acts  pertaining  in  any  way  to  the  con- 
duct of  its  affairs  in  furtherance  of  its  un- 
dertaking as  a  carrier;  and  in  respect  to 
.such  matters  the  rule  has  always  been  very 
strict.  It  is  insisted  by  plaintiff  that  the 
rule  applies  to  this  case,  and  that  it  was  the 
duty  of  defendant,  in  view  of  the  condition 
surrounding  the  strike,  to  exercise  the  ut< 
most  care  and  vigilance  to  guard  and  protect 
plaintiff,  while  a  passenger,  from  acts  of  vio- 
lence at  the  hands  of  persons,  whether  un- 
der the  control  of  defendant  or  not,  and  from 
dangers  from  whatever  source  arising.  It 
is  insisted  that  the  act  of  the  boy  who 
threw  the  stone  in  question  was  such  as  the 
defendant  might,  from  the  circumstances 
and  conditions  of  the  strike,  reasonably  have 
anticipated,  and  could  have  been  guarded 
against  and  prevented.  We  have  been  cited 
to  no  case  where  the  high  degree  of  care  es- 
sential as  to  matters  within  the  control  of 
the  carrier  has  been  extended  and  applied 
with  all  its  force  and  strictness  to  acta  of 
persons  beyond  its  control,  and  for  which  it 
was  in  no  way  responsible,  directly  or  indi- 
rectly. Some  cases  cited  and  relied  upon  by 
plaintiff  do  not  sustain  his  position.  Exton 
V.  Central  R,  Co.  62  N.  J.  L.  7,  56  L.  R.  A. 
508,  42  Atl.  486,  was  a  case  where  the  com- 
pany had  permitted  hackmen  to  occupy  its 
premises  in  soliciting  trade,  and  a  passen- 
ger was  injured  by  their  misconduct.  The 
company  was  held  liable ;  but  the  decision  is 
placed  upon  the  ground  that  the  company 
had  the  right  to  control  its  depot  grounds 
and  buildings,  and,  as  it  permitted  hackmen 
to  occupy  the  same,  was  responsible  to  pas- 
sengers for  injuries  resulting  from  their 
misconduct,  if  it  failed  to  exercise  proper 
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care  to  protect  them.  Wright  v.  Chicago,  B, 
d  I.  R.  Co.  4  Colo.  App.  102,  35  Pac.  196, 
was  a  case  where  the  company  permitted 
disorderly  persons  to  become  and  remain 
passengers,  and  is  not  in  point.  It  was  the 
clear  duty  of  the  company  in  that  case  to  ex- 
ercise the  highest  care  to  prevent  injury  to 
passengers  from  the  acts  of  disorderly  pas- 
sengers, and  the  strict  rule  was  clearly  ap- 
plicable to  the  facts  there  shown,  it  is  well 
settled  that  a  carrier  of  passengers  is  bound 
to  exercise  the  utmost  care  to  maintain  or- 
der and  guard  and  protect  passengers  from 
violence  and  insult  at  the  hands  of  fellow 
passengers,  from  such  injury  and  insult  as 
might  reasonably  have  been  anticipated  or 
naturally  expected  to  occur,  in  view  of  all 
the  circumstances  and  the  number  and  char- 
acter of  passengers  on  board.  Lucy  v.  Chi- 
cago, G.  W,  /?.  Co,  64  Minn.  7,  31  L.  R.  A. 
551,  65  N.  W.  944;  Mullan  v.  Wisconsin 
Central  Co.  46  Minn.  474,  49  N.  W.  249. 
The  rule  is  founded  upon  the  fact  that  the 
company  has  control  of  its  cars  and  premises, 
a  police  supervision  to  prevent  violations  of 
the  law,  and  may  lawfully  eject  and  remove 
disorderly  persons  therefrom,  or  arrest  or 
otherwise  suppress  and  control  them.  In 
Savannah,  F.  t6  W.  R.  Co.  v.  Boyle,  115  Ga. 
836,  59  L.  R.  A.  104,  42  S.  E.  242,  the  em- 
ployees of  the  company  had  taken  two 
tramps,  who  were  concealed  about  the  train, 
and  trespassers  thereon,  and  placed  them  in 
the  express  car,  tying  them  there  with  a 
rope  about  their  wrists.  During  their 
struggle  to  escape  one  of  them  shot  the  ex- 
press agent  in  charge  of  the  car.  The  gen- 
eral principle  of  law  was  applied,  and  it  was 
held  that  it  was  the  duty  of  the  railway 
company  to  protect  its  passengers  from  in- 
sult or  injuiy  at  the  hands  of  a  fellow  pas- 
senger, or  third  person,  when  the  circum- 
stances are  such  that  a  person  in  the  exer- 
cise of  that  degree  of  diligence  known  to  the 
law  as  extraordinary  care  would  see  and  ap- 
prehend that  the  passenger  was  in  danger 
of  injury.  It  was  accordingly  held  that,  as 
the  company  had  placed  the  tramps  in  the 
car,  and  assumed  charge  and  control  of 
them,  the  strict  rule  of  care  essential  in  such 
cases  applied,  and  protected  the  express 
agent  to  the  same  extent  as  a  passenger. 
Empire  Transp.  Co.  v.  Philadelphia  d  R. 
Coal  d  I.  Co.  35  L.  R.  A.  623,  23  C.  C.  A. 
504,  40  U.  S.  App.  157,  77  Fed.  919,  and 
Haas  V.  Kansas  City,  Ft.  8.  d  G.  R.  Co.  81 
Ga.  792,  7  S.  E.  629,  were  cases  involving 
the  liability  of  carriers  of  freight,  and  are 
not  in  point,  for  a  different  rule  of  respon- 
sibility exists  as  to  such  carriers.  In  re- 
spect to  goods,  a  carrier  is  an  insurer  for  the 
safe  transportation  and  delivery  of  the 
property  instrusted  to  it  for  carriage,  and  is 
relieved  from  liability  only  by  the  act  of  God 
or  the  public  enemy.  A* carrier  of  passen- 
gers is  not  an  insurer  of  their  safety,  and 
is  liable  to  them  for  such  injuries  as  result 
from  its  failure  to  exercise  proper  care  for 
their  protection.  A  number  of  other  cases 
are  cited  and  relied  upon  by  counsel,  where- 
in the  general  rule  is  stated  substantially  as 
contended  for  by  him,  nanielv,  that  a  carrier 
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of  passengers  is  required  to  exercise  the  ut- 
most vigilance  to  protect  passengers  froia 
insult  and  injury  from  whatever  cause  aris- 
ing ;  but  an  examination  of  them  shows  that 
they  are  all  cases  where  the  carrier  had  per- 
mitted third  persons  to  enter  upon  its  prem- 
ises or  cars,  and  thereafter  failed  to  exercise 
a  proper  degree  of  care  to  restrain  them 
from  acts  of  lawlessness;  and  there  can  be 
no  question  as  to  their  soundness.  The 
question  before  us  is  whether  this  strict  rule 
applies  to  the  act  of  a  stranger,  such  as  here 
shown.  That  it  does  not  is  sustained  by 
some  very  respectable  authorities.  Tall  v. 
Baltimore  Steam  Packet  Co.  90  Md.  248,  47 
L.  R.  A.  120,  44  Atl.  1007 ;  Pennsylvania  R, 
Co.  V.  MacKinney,  124  Pa.  462,  2  L.  R.  A. 
820,  17  Atl.  14;  Thomas  v.  Philadelphia  d 
R.  R.  Co.  148  Pa.  180,  15  L.  R.  A.  416,  2S 
Atl.  989 :  Chicago  d  A.  R.  Co.  v.  Pillahury, 
123  111.  21,  14  N.  E.  22.  In  our  opinion,  it 
would  be  unjust  to  require  a  carrier  of  pas- 
sengers, either  a  steam  or  a  street  railway 
company,  to  exercise  the  utmost  care  and 
vigilance  to  guard  and  protect  passengers 
from  criminal  acts  of  strangers,  persons  not 
under  its  control  or  subject  to  its  orders, 
and  for  whose  acts  it  is  in  no  way  respon- 
sible. And  we  hold,  without  further  discus- 
sion, as  respects  the  acts  of  such  strangers, 
that  carriers  of  passengers  are  liable  to  the 
exercise  of  ordinary  care  and  prudence  only. 
Such  carrier  is  liable  for  all  injuries  result- 
ing from  the  acts  of  strangers  which  are 
reasonably  to  be  anticipated  under  the  par- 
ticular circumstances,  and  which  ordinary 
care  and  prudence,  had  it  been  exercised, 
would  have  prevented. 

It  remains  to  consider  whether,  within 
this  rule,  the  evidence  is  sufficient  to  sustain 
the  charge  against  defendant  of  actionable 
negligence,  the  burden  to  show  which  was 
upon  the  plaintiff.  The  familiar  rule  that 
evidence  of  an  accident  is  prima  facie  proof 
of  negligence  against  the  carrier  can  have 
no  application  to  this  case,  because  the  act 
resulting  in  the  injury  did  not  arise  from 
any  act  or  omission  of  defendant.  The  pre- 
sumption of  negligence  in  such  cases  arises 
only  where  the  thing  causing  the  injury 
con\plained  of  was  under  the  exclusive  con- 
trol of  the  carrier  or  its  serv-ants  or  em- 
ployees. The  act  complained  of  here  being 
that  of  a  stranger,  it  was  incumbent  upon 
plaintiff  affirmatively  to  prove  that  defend- 
ant failed  to  exercise  proper  care  to  prevent 
it.  The  question  arises  whether  the  evi- 
dence was  sufficient  to  charge  defendant 
with  negligence  in  this  respect.  What,  if 
anything,  should  he  have  done,  which  he  did 
not  do,  to  protect  plaintiff  and  other  passen- 
gers from  acts  of  this  kind?  It  is  claimed 
that  he  should  have  pulled  down  the  blinds 
of  the  car  in  which  plaintiff  was  riding.  It 
appears  that  the  material  of  the  blinds  in- 
side the  windows  was  leather,  and  the  con- 
tention is  that,  had  they  been  pulled  down, 
the  stone  thrown  by  the  boy  would  not  have 
passed  into  the  car,  or  in  any  way  injured 
the  plaintiff.  It  is  also  contended  that  the 
defendant  might  have  protected  plaintiff 
from  this  injury  by  stretching  a  heavy  can- 
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Taa  over  the  windows  outside  the  car;  and, 
lastly,  that  he  should  have  informed  plain- 
tiff of  the  conditions  existing  during  the 
strike,  the  faet  that  violent  and  lawless  acts 
were  being  committed  by  the  strikers  and 
their  sympathizers.  As  to  the  first  two  the- 
ories of  plaintiff, — pulling  down  the  inside 
blindt»  and  stretching  a  heavy  canvas  out- 
side the  car  over  the  windows, — we  are  of 
the  opinion  that  the  failure  to  do  this  is  not 
suflficient  on  which  to  base  a  recovery.  It 
would  be  unreasonable  to  require  of  defend- 
ant so  to  act,  and  though,  perhaps,  the  sug- 
gested precaution  would  have  prevented  such 
an  injury  as  that  here  complained  of,  and 
<x>nceding  that  defendant  was  bound  to  an- 
ticipate an  unlawful  act  of  this  kind,  the 
rule  of  ordinary  care  and  prudence  is  not  so 
exacting  as  to  require  one  charged  with  its 
«xercise  to  take  doubtful  or  unreasonable 
precautions  to  guard  against  the  lawless 
acts  of  strangers.  And,  besides,  it  is  rea- 
sonably clear  that,  had  defendant  pulled 
down  the  blinds  of  the  car  in  question,  or 
■covered  the  outside  of  the  windows  with  a 
heavy  canvas,  it  would  have  provoked  the 
strikers  and  their  sympathizers  to  acts  of 
greater  violence.  They  would  naturally 
have  assumed,  on  seeing  a  car  pass  in  that 
condition,  that  either  the  officials  of  the 
road  or  nonunion  or  scab  employees  were 
aboard,  and  it  would  have  incited  the  law- 
less element  to  greater  efforts  to  prevent  the 
operation  of  the  cars.  As  to  the  third  prop- 
osition,— that  defendant  was  in  duty  bound 
to  notify  plaintiff  of  the  violent  conduct  of 
some  of  the  strikers  and  their  sympathizers, 
— ^we  are  unable  to  concur  with  plaintiff,  for 
these  reasons:  He  was  a  resident  of  Duluth, 
and  had  occasion  dally  to  use  the  cars  of  de- 
fendant in  passing  to  and  from  his  home  to 
bis  place  of  business.  He  knew  that  a 
strike  had  been  inaugurated  by  the  street- 
oar  employees,  and  the  conditions  surround- 
ing it  were  so  notorious  and  generally 
known  as  to  preclude  the  possibility,  even, 
that  he  was  not  fully  aware  of  the  lawless- 
ness of  the  strikers.  He  was  in  as  good  a 
position  as  was  defendant  to  anticipate  dan- 
^rs  of  this  kind.  Whatever  defendant 
knew  concerning  the  acts  of  the  strikers  was 


obvious  and  apparent  to  all  persons  of  ordi- 
nary intelligence.'  Defendant  exercised  the 
precaution  of  inducing  the  city  authorities 
to  swear  in  a  large  force  of  extra  policemen 
to  prevent  criminal  acts  of  the  strikers  and 
their  sympathizers.  If  they  were  unable  to 
control  the  mob  and  prevent  acts  of  this 
kind,  we  are  at  a  loss  to  know  what  defend- 
ant could  have  done  to  prevent  them,  short 
of  armoring  his  cars,  and  this,  of  coui*se, 
would  be  so  unreasonable  a  requirement  as 
not  to  be  thought  of  for  a  moment.  It  is 
not  reasonable  to  suppose  that,  had  defend- 
ant giving  this  warning  to  plaintiff*,  it  would 
have  had  the  effect  claimed  for  it, — ^protect- 
ed him. 

(,)ur  conclusions  upon  the  whole  record  are 
that  the  evidence  relied  upon  is  insufficient 
to  charge  defendant  with  actionable  negli- 
gence. The  questions  on  which  we  have  dis- 
posed of  the  case  at  this  time  were  not  in- 
tended to  be  covered  by  the  former  decision. 
Some  expressions  in  that  opinion  may  be 
construed  as  announcing  the  law  on  certain 
phases  of  the  case,  but  they  were  not  so  in- 
tended. But  one  question  was  there  decid- 
ed, and  any  expressions  therein  which  may 
be  inconsistent  with  the  conclusions  now  ar- 
rived at  must  be  regarded  as  ohiier.  Some 
members  of  the  court,  when  the  case  was 
here  before,  were  in  some  doubt  upon  the 
principal  question  now  decided,  but  those 
doubts  have  been  overcome  fully  by  the  fur- 
ther argument  and  consideration  of  the  case, 
and  we  are  all  agreed  upon  the  conclusions 
now  reached. 

The  action  has  been  tried  several  times. 
The  facts  are  practically  undisputed.  The 
only  claims  of  negligence  relied  upon  by 
plaintiff  in  support  of  the  verdict  are  those 
just  pointed  out,  and  for  the  reason  that  the 
failure  of  defendant  in  these  respects  is  not 
sufficient  to  charge  him  with  negligence 
within  the  rule  of  ordinary  care  and  pru- 
dence, the  case  should  be  brought  to  an  end, 
and  further  litigation  and  expense  obviated 
by  a  final  judgment. 

It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions 
to  enter  judgment  for  defendant. 


NEBRASKA  SUPREME  COURT. 


Harriet  M.  EATON,  Appt,, 

V. 

Eli  EATON. 


(. 


.Neb.. 


.) 


-•1.     Tliere   can    be    no   valid    n&arrtaare 

without  the  consent  of  the  state,  and  a  posi- 
tive prohibition  does  not  evidence  consent. 
-a.     It  i«  not  tlie  poller  of  tlie  dlvoree 

*Headnote8  by  Sullivan,  Ch.  J. 


la^v  to  eneonraare  blffan&y.  Therefore 
a  person  who  has  been  released  from  wedlock 
by  judicial  decision  Is  not  permitted  to  In- 
dulge the  hope  that.  If  he  marry  aguin  in 
violation  of  the  statute,  the  marriage  will  be 
valid  unless  the  decision  is  reversed. 

3.  Comp.  Stat.  1901,  §  45,  cbap.  25,  !• 
preveutive,  and  not  merely  repressive.  It 
incapacitates  a  divorced  person  from  contract- 
ing a  valid  marriage  while  the  Judgment  di- 
vorcing him  is  subject  to  possible  reversal. 

4.  In  tills  state  the  only  essential  of  a 


Norn. — As  to  effect  of  right  to  appeal  from 
divorce  decree  on  party's  right  to  remarry,  see 
also  Re  Smith  (Wash.)  17  L.  R.  A.  573,  and 
note,  and  McLennan  v.  McLennan  (Or.)  38  L. 
R.  A.  863. 

For  cohabitation  as  proof  of  marriage,  where 
60  L.  R.  A. 


it  begins  unlawfully,  see  Collins  v.  Voorhees  (N. 
J.  Eq.)  14  L.  R.  A.  364.  and  note;  Schuchart  v. 
Schuchart  (Kan.)  50  L.  R.  A.  180;  Barlcer  v. 
Valentine  (Mich.)  51  L.  R.  A.  787;  and  Uni- 
versity of  Michigan  v.  McGucIcin  (Neb.)  57  L. 
R.  A.  917. 
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Talld    marriaare   Is   tlie    free   conseat 

of  competent  parties  to  live  together  In  the 
marriage  relation. 

S.  Wliere  a  marriage  com tr acted  ta 
ffood  faitb  is  Told  by  reason  of  some  re- 
movable impediment,  the  parties  may,  after 
tbc  impediment  has  been  remoyed,  become 
lawfully  united  by  continuing  to  live  together 
with  the  intention  of  sustaining  toward  each 
other  the  relation  of  husband  and  wife.  And 
even  where  the  existence  of  the  Impediment 
and  its  removal  were  unknown,  continued  co- 
habitation evidences  consent  to  live  in  wed- 
lock. 

B.  Chanffes  or  modlflcations  of  exist- 
ing statntes  as  an  incidental  result  of 
adopting  a  new  law,  covering  the  entire  sub- 
ject to  which  it  relates,  are  not  forbidden  by 
f  11,  art.  3,  of  the  Constitution. 

(December  17,  1902.) 

APPE-\L  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cass  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  defendant  to  furnish  her  with  main- 
tenance and  support,  in  which  defendant,  by 
way  of  cross  bill,  set  up  the  nullity  of  the 
alleged  marriage.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  O.  Dwyer,  for  appellant: 

Appellee's  cross  bill  did  not  pray  for  an- 
nulment of  the  marriage.  The  prayer  was 
that  he  be  divorced.  Divorce  and  annul- 
ment of  the  marriage  .obligations  are  two 
separate  and  distinct  reliefs.  The  one  im- 
plies a  valid  marriage  contract,  the  other 
just  the  opposite.  It  was  necessary  for  ap- 
pellee to  pray  for  the  relief  he  was  seeking, 
and  the  court  could  not  grant  him  another 
and  different  relief. 

Neb.  Code  Civ.  Proc.  |  92;  Johnson  v. 
Maniz,  60  Iowa,  710,  27  N.  W.  467:  Walker 
V.  Walker,  93  Iowa,  643,  61  N.  W.  931 ; 
Rush  V.  Brown,  101  Mo.  686,  14  S.  W.  735; 
Johns  V.  yorihxcestem  Mut,  Relief  Asso,  87 
Wis.  Ill,  58N.  W.  76.   ■ 

The  prayer  for  relief  determines  the  char- 
acter of  the  action. 

Keens  V.  Gaslin,  24  Neb.  310,  38  N.  W. 
797. 

The  judgment  in  this  case  should  be  re- 
versed for  the  reason  that  §  45,  chap.  25, 
Comp.  Stat.,  does  not  contain  words  of  nul- 
lity, and  consequently  the  marriage  was  not 
void. 

Catterall  v.  Sv'eetman,  1  Rob.  Eccl.  Rep. 
304 ;  State  v.  Walker,  36  Kan.  297,  59  Am. 
Rep.  556,  13  Pac.  279. 

Even  if  the  statute  against  divorced  per- 
sons marrying  again  within  six  months  was 
an  impediment  at  the  time  the  marriage  in 
this  case  was  entered  into,  the  court  having 
found  that  the  parties  to  this  action  lived 
together  as  husband  and  wife  for  the  period 
of  six  months  after  such  impediment  had 
ceased,  consequently  the  marriage  is  good  in 
law,  and  valid. 

Poole  V.  People,  24  Colo.  510,  52  Pac. 
1025;  Renfrow  v.  Renfrotc,  00  Kan.  277,  56 
Pac.  534;  Bishop,  Marr.  &  Div.  §  970; 
Barker  v.  Valentifie,  125  Mich.  336,  51  L.  R. 
A.  787,  84  N.  W.  297;  McReynolds  v.  State, 
5  Coldw.  18;  Williams  v.  Kilhurn,  88  Mich. 
60  L.  R.  A. 


279,  60  N.  W.  293;  People  v.  Booth,  121 
Mich.  131,  79  N.  W.  1100;  Gibson  v.  ^iftwrn, 
24  Neb.  398,  39  N.  W.  450;  Vfiiversity  of 
Michigan  v.  McGuckin,  62  Neb.  489,  57  L. 
R.  A.  917,  87  N.  W.  180;  Bailey  v.  State,  3^ 
Neb.  808,  66  N.  W.  241. 

In  the  absence  of  a  direct  finding  that  ap- 
pellant had  a  husband  living  at  the  time  of 
the  marriage  in  controversy  in  this  action, 
the  law  will  presume  death  of  a  former  hus- 
band or  wife  as  against  the  presumption  of 
marriage. 

Johnson  v.  Johnson,  114  111.  611,  56  Am. 
Rep.  883,  3  N.  E.  232:  Lockhart  v.  White, 
18  Tex.  110;  Spears  v.  Burton,  31  Miss.  548; 
Kelly  V.  Drexc,  12  Allen,  107,  90  Am.  Dec. 
138;  Greensborough  v.  Underhill,  12  Vt. 
006 ;  Harris  v.  Harris,  8  111.  App.  57 ;  Dixon 
V.  People,  18  Mich.  84;  Rex  v.  Tu:yning,  2 
Barn.  &  Aid.  386;  Coal  Run  Coal  Co,  v. 
Jones,  127  111.  386,  8  N.  E.  865,  20  N.  K 
89;  Boutden  v,  Mclntire,  119  Ind.  574,  21 
N.  E.  445;  Squire  v.  State,  46  Ind.  459; 
Teter  v.  Teter,  101  Ind.  129,  51  Am.  Rep. 
742. 

Mr,  William  Hayward,  for  appellee: 

The  trial  judge,  sitting  as  a  court  of 
equity,  and  having  once  acquired  juriadic- 
tion  over  the  persons,  as  well  as  the  subject- 
matter,  in  controversy,  would  have  a  perfect 
right  to  grant  the  relief  found  in  the  decree 
entered  in  this  case. 

Karlc  v.  Earle,  27  Neb.  277,  43  N.  W.  118; 
16  Enc.  PL  &  Pr.  p.  804. 

Specific  words  of  nullity  are  in  no  sense 
essential.  Our  statute  not  only  dedarea 
such  remarriage  unlawful,  but  subjects  all 
violators  thereof  to  all  the  penalties  for 
bigamy. 

Ovitt  V.  Smith,  68  Vt.  35,  36  L.  R.  A.  223^ 
33  Atl.  769;  Owen  v.  Bracket,  7  Lea,  448; 
lie  Borroiodale,  28  Hun,  336;  14  Am.  &  Eng. 
Enc.  Law,  p.  604. 

{On  petition  for  rehearing.) 

This  case  is  one  where  the  marriage  wa» 
meretricious  and  fraudulent  in  its  incep- 
tion. Where  an  illicit  marriage  is  entered 
into  by  mutual  consent  of  the  parties,  co- 
habitation after  the  removal  of  the  impedi- 
ment will  not  ratify  the  previous  contract 
and  thus  constitute  a  valid  marriage  by  con- 
sent. 

Randlett  v.  Rice,  141  Mass.  386,  6  N.  K 
238;  Collins  v.  Voorhees,  47  N.  J.  Eq.  655» 
14  L.  R.  A.  364,  22  Atl.  1064;  Cartwright 
v.  McGovm,  121  111.  388,  12  N.  E.  737; 
Floyd  V.  Calveit,  63  Miss.  37;  Williams  v. 
Williams,  46  Wis.  464,  32  Am.  Rep.  722,  I 
N.  W.  98 ;  Reading  F.  Ins.  d  Trust  Co.'s  Ap- 
peal, 113  Pa.  204,  67  Am.  Rep.  448,  6  Atl. 
60. 

SnlliTan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  6th  day  of  March,  1900.  Harriet 
M.  Eaton  filed  her  amended  petition  in  the 
district  court  of  Cass  county  against  Eli 
En  ton,  alleging  her  marriage  to  him  on 
March  21,  1899,  alleging  various  acts  of  ex- 
treme cruelty  on  the  part  of  the  defendant 
toward  her,  the  failure  of  her  health  in  con- 
sequence thereof,  and  her  enforced  abandon- 
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ment  of  her  home;  that  she  was  without 
means  of  support;  that  defendant  was  pos- 
sessed of  valuable  property,  describing  it; 
and  concluding  with  a  prayer  for  mainte- 
nance and  support.  The  defendant  an- 
swered, admitting  the  marriage  as  alleged 
by  plaintiff,  and  denying  generally  all  the 
other  allegations  of  the  petition,  and  in  ad- 
dition pleaded,  by  way  of  cross  bill,  two 
causes  of  action:  (1)  That  the  marriage 
between  himself  and  the  plaintiff  was 
brought  about  through  the  solicitation  of 
the  plaintiff,  who  made  various  false  repre- 
sentations regarding  herself,  upon  the  faith 
of  which  he  married  her ;  that  she  was  guil- 
ty of  many  acts  of  cruelty,  more  or  less  spe- 
cifically set  out;  and  (2)  it  was  alleged  that 
plaintiff  had  imposed  upon  the  defendant  in 
inducing  him  to  marry  her  when  by  an  act 
of  the  legislature  (Comp.  Stat.,  |  45,  chap. 
25),  she  was  under  a  disability,  having  ob- 
tained a  decree  of  divorce  from  a  former 
husband,  Enis  Goff,  on  the  2d  day  of  Decem- 
ber, 1898,  in  Johnson  county,  Nebraska. 
Defendant  also  alleged  that  he  was  illiter- 
ate, and  knew  nothing  of  the  act  of  the  leg- 
islature referred  to  at  the  time  of  his  mar- 
riage; that  plaintiff  represented  herself  as 
having  been  for  a  long  time  divorced  from 
her  former  husband,  and  that  she  was  ca- 
pable of  entering  into  a  valid  contract  of  mar- 
riage with  defendant;  that  he  first  learned 
of  the  time  when  said  divorce  was  obtained 
on  March  9,  1900,  and  that  plaintiff's  mar- 
riage with  the  defendant  was  in  violation  of 
law,  and  therefore  void.  The  cross  bill  con- 
cluded with  a  prayer  for  divorce  and  for 
general  relief,  but  subsequently,  by  leave  of 
court,  the  prayer  was  amended.  It  now 
asks  "that  the  said  unlawful  marriage  be- 
tween this  defendant  and  said  plaintiff  be 
decreed  a  nullity,  and  that,  should  said 
court  find  said  marriage  lawful  and  valid, 
that  said  defendant  be  granted  a  divorce." 
Plaintiff  denied  generally  the  allegation  of 
the  cross  bill,  and  pleaded  that  defendant 
had  full  knowledge  of  the  divorce  proceed- 
ings in  Johnson  county;  that  plaintiff  knew 
nothing  of  the  statute  prohibiting  remar- 
riage until  the  filing  of  defendant's  cross 
bill ;  that  such  act  was  unconstitutional  and 
void;  that  her  marriage  with  defendant  was 
in  good  faith,  and  that,  for  a  number  of 
months  after  the  expiration  of  six  months 
from  the  decree  of  divorce,  plaintiff  and  de- 
fendant continued  to  live  and  cohabit  to- 
gether as  husband  and  wife,  and  thereby  the 
marriage  contract  was  ratified ;  that  defend- 
ant, having  had  full  knowledge  of  the  di- 
vorce proceedings  in  Johnson  county,  was 
estopped  from  alleging  such  matters  as 
ground  for  a  divorce  from  plaintiff ;  and  that 
the  district  court  of  JohnsoA  county  had 
jurisdiction  to  grant  and  did  grant  a  di- 
vorce to  plaintiff,  without  any  limitations 
or  conditions.  A  trial  was  had,  which  re- 
sulted in  a  finding  that  there  was  no  equity 
in  plaintiff's  petition,  and  a  finding  against 
defendant  on  his  first  cause  of  action.  Up- 
on defendant's  second  cause  of  action  the 
court  found  that  the  parties  were  married 
March  21,  1899;  that  plaintiff,  Harriet  M. 
60  L.  R.  A. 


Eaton,  obtained  a  decree  of  divorce  from 
Enis  Goff  in  Johnson  county  December  2, 
1898;  that  said  decree  of  divorce  was  ob- 
tained without  the  knowledf^e  of  Eli  Eaton ; 
that  the  parties  to  this  suit  lived  together 
until  November  30,  1899 ;  that  the  decree  of 
divorce  from  Enis  Goff,  the  former  husband 
of  plaintiff,  was  obtained  less  than  six 
months  prior  to  the  marriage  of  plaintiff 
and  defendant;  that  such  marriage  was  in 
violation  of  law  and  a  nullity;  and  that 
defendant  had  no  knowledge  of  the  time 
when  the  prior  divorce  was  procured  until 
just  prior  to  the  commencement  of  this  ac- 
tion. The  marriage  between  plaintiff  and 
defendant  was  adjudged  to  be  null  and  void^ 
and  was  set  aside,  and  defendant  released 
from  all  marital  obligations  on  account  of 
such  marriage.  To  secure  a  reversal  of  this 
decree,  the  case  has  been  brought  to  this 
court  by  appeal. 

The  evidence  taken  at  the  trial  not  hav- 
ing been  preserved,  the  only  question  pre- 
sented by  the  record  is  whether,  upon  the 
pleadings  and  findings  of  fact,  the  decision 
in  favor  of  defendant  is  right. 

The  force  and  effect  of  the  marriage  cere- 
mony performed  March  21,  1899,  has  been 
much  discussed  by  counsel,  and  will  be  first 
considered.  Sess.  Laws  1885,  §|  1  and  2, 
chap.  49,  are  as  follows: 

"Sec.  1.  It  shall  be  unlawful  for  any 
person  who  shall  obtain  a  decree  of  divorce 
to  marry  again  during  the  time  allowed  by 
law  for  commencing  proceedings  in  error  or 
by  appeal  for  the  reversal  of  such  decree, 
and,  in  case  such  proceedings  shall  be  insti- 
tuted, it  shall  be  unlawful  for  the  defend- 
ant in  error  or  appellee  to  marry  again  dur- 
ing the  pendency  of  such  proceedings,  and  a 
violation  of  this  act  shall  subject  the  party 
violating  it  to  all  the  penalties  of  other 
cases  of  bigamy. 

"§  2.  No  proceedings  for  reversing,  va- 
cating, or  modifying  any  decree  of  divorce^ 
except  in  so  far  as  such  proceedings  shall 
affect  only  questions  of  alimony,  property 
rights,  custody  of  children,  and  other  mat- 
ters not  affecting  the  marital  relations  of 
the  parties,  shall  be  commenced,  unless  with- 
in six  months  alter  the  rendition  of  such  de- 
cree, or  in  case  the  person  entitled  to  such 
proceedings  is  an  infant,  a  person  of  un- 
sound mind,  within  six  months,  exclusive  of 
the  time  of  such  disability." 

The  first  section  of  this  act,  which  is  ^ 
45  of  the  divorce  law,  has  the  effect,  we 
think,  of  disqualifying  a  divorced  person 
from  marrying  while  the  decree  of  divorce 
is  subject  to  possible  reversal.  The  will  of 
the  lawgiver  is  the  law;  and  the  avowed  ob- 
ject of  the  legislature,  as  expressed  in  the 
title  of  the  act  of  188^,  was  "to  prevent  the 
marriage  of  divorced  persons  during  the 
time  allowed  for  proceedings  to  reverse  the 
decree  of  divorce  and  during  the  pendency  of 
such  proceedings."  As  there  can  be  no  valid 
marriage  without  the  consent  of  the  state, 
the  easy  and  obvious  way  for  the  state  to 
prevent  objectionable  marria^s  is  to  with- 
hold its  consent.  By  the  legislation  we  are 
considering,  the  state  has  said  to  divorced 
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persons:  "Thou  shalt  not;"  and  in  this  we 
are  unable  to  discover  any  implication  of 
consent.  The  legislature  aimed  at  preven- 
tion. We  know  this,  because  it  has  said  so. 
But  it  is  contended  that,  while  aiming  at 
prevention,  it  fell  short  of  its  object,  and 
achieved  only  repression,  and  that  the  law, 
instead  of  putting  an  end  to  obnoxious  prac- 
tice, acts  as  a  mere  deterrent, — a  check  and 
curb  on  the  matrimonial  impulse.  Public 
policy  no  doubt  favors  the  marriage  con- 
tract, but  it  will  not  do  to  distort  a  plain 
statute  in  order  to  bring  it  into  harmony 
with  what  the  court  may  conceive  to  be  the 
sound  policy.  The  legislature  determines 
the  policy  of  the  state,  and,  it  having  de- 
clared in  express  terms  that  it  intended  by 
the  act  of  1885  to  stop  an  evil  practice,  the 
courts  are  not  warranted  in  holding  that  the 
object  of  the  law  was,  after  all,  not  to  stop 
the  practice,  but  only  to  discourage  it.  The 
legislative  intent  is  no  less  clearly  expressed 
in  the  body  of  the  act  than  in  the  title.  "A 
violation  of  this  act,"  it  is  declared,  "shall 
subject  the  party  violating  it  to  all  the  pen- 
alties as  in  other  cases  of  bigamy."  The 
use  of  the  word  "other"  in  this  clause  is 
significant.  It  plainly  implies  that,  not- 
withstanding the  divorce,  the  former  rela- 
tion is  regarded  as  still  continuing.  It  im- 
plies that  a  divorced  person,  until  his  status 
becomes  unalterably  fixed,  is  to  be  consid- 
ered and  dealt  with  as  though  the  decree  of 
divorce  had  not  been  rendered.  The  statute, 
as  we  interpret  it,  is  in  harmony  with  the 
trend  of  modern  legislation,  and  promotive 
of  social  order  and  sound  morality.  It  is 
important — it  is,  indeed,  of  the  highest  im- 
portance— ^that  the  civil  and  social  condi- 
tion of  every  person  be  at  all  times  fixed  and 
certain.  There  should  be  no  needless  uncer- 
tainty about  the  status  of  any  individual. 
Whether  a  person  is  capable  or  incapable  of 
contracting  a  valid  marriage  should  be 
clearly  understood,  and  should  not  be  made 
to  depend  upon  a  judicial  decision  to  be  ren- 
dered at  some  indefinite  time  in  the  future. 
The  validity  of  a  divorce  depends  ultimate- 
ly, at  the  option  of  the  defeated  party,  upon 
the  decision  of  this  court.  Before  the  case 
is  appealed,  and  while  it  is  pending  here, 
it  is  uncertain  whether  the  parties  are  single 
or  married.  This  being  so,  it  would  be 
manifestly  unwise,  when  prevention  is  so 
easy,  to  permit  a  second  marriage  to  be  con- 
tracted during  the  time  the  case  is  appeal- 
able or  while  the  appeal  is  pending.  The 
intention  of  the  legislature,  as  evidenced  by 
the  act  of  1885,  is  not,  we  think,  in  doubt; 
but,  if  it  were,  we  should,  for  the  peace  oif 
society,  and  on  considerations  of  morality 
and  convenience,  resolve  the  doubt  against 
the  capacity  of  a  divorced' person  to  marry 
during  the  proscribed  period.  The  great 
importance  of  hiving  the  social  status  of 
every  person  fixed  and  certain  at  all  times 
has  induced  some  courts  {Lucas  v.  Lucaa, 
3  Gray,  136;  BcLscom  v.  Bascom,  7  Ohio,  pt. 
2,  p.  125:  Sheaf e  v.  Sheaf e,  29  N.  H.  269) 
to  hold  that  decrees  of  divorce  are  not  re- 
viewable. Others,  for  the  same  reason,  have 
lield,  by  strained  constructions,  that  a  stat- 
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ute  providing  for  the  opening  of  judgments 
rendered  upon  constructive  service  has  no 
application  to  actions  for  divorce.  O'Con- 
nell  V.  O'Contiell,  10  Xeb.  390,  6  N.  W.  467 ; 
Lewis  V.  Lewis,  15  Kan.  181;  McJunkin  v. 
McJunkin,  3  Ind.  30;  Gilruth  v.  ailruth,  20 
Iowa,  225.  In  Missouri  there  is  an  express 
statute  providing  that  decrees  of  divorce 
shall  not  be  subject  to  review.  Richardson 
V.  Stowe,  102  Mo.  33,  U  S.  W.  810.  Some 
states  have  statutes  which  declare  that  a 
divorced  person  shall  be  incapable  of  con- 
tracting marriage  for  a  specified  time,  or 
while  the  case  is  appealable,  and  during  the 
pendency  of  the  appeal.  Marriages  con- 
tracted in  violation  of  these  statutes  have 
been  uniformly  held  to  be  null  and  void. 
Smith  v.  Fife,  4  Wash.  702,  17  L.  R.  A.  573, 
30  Pac.  1059;  McLennan  v.  McLennan^  31 
Or.  480,  38  L.  R.  A.  863,  60  Pac.  802 ;  Wi7- 
hite  V.  Wilhite,  41  Kan.  154,  21  Pac.  173. 
With  respect  to  statutes  which  evidence  the 
legislative  intent  only  by  a  prohibition  and 
a  penalty,  it  may  be  said  that  two  antithet- 
ical views  find*  support  in  the  adjudged 
eases.  The  supreme  court  of  Mississippi  re- 
cently reviewed  these  cases,  and,  while  hold- 
ing that  a  marriage  contracted  in  violation 
of  law  is  not  void,  felt  constrained  to  admit 
that  the  weight  of  judicial  authority  was 
opposed  to  its  conclusion.  Cra/wford  v.  State, 
73  Miss.  172,  35  L.  R.  A.  224,  18  So.  848. 
In  reading  the  Mississippi  case  and  other 
cases  holding  that  the  state  impliedly  con- 
sents to  a  marriage  which  it  has  forbidden, 
one  cannot  escape  the  conclusion  that  the 
hardship  of  the  particular  case  exerted  an 
undue  influence  on  the  decision,  and  that  the 
hardships  resulting  from  reversed  sentences 
of  divorce  were  altogether  overlooked.  It 
may  seem  harsh  and  cruel  to  render  a  deci- 
sion which  will  involve  an  innocent  person 
in  guilt  and  bastardize  after-begotten  chil- 
dren, but  these  consequences  are  inevitable. 
They  result  from  either  interpretation  of  the 
law.  A  divorced  person  about  to  marry 
again  should  not  be  without  positive  knowf- 
edge  of  the  legal  consequence  of  his  act. 
He  should  be  given  to  understand  that  he  is 
under  absolute,  and  not  under  possible  or 
probable,  disability,  and  that  any  marriage 
which  he  may  contract  will  be  certainly 
null.  He  should  not  be  encouraged  to  com- 
mit bigamy  by  being  permitted  to  marry  in 
the  belief  that  the  new  union  will  be  valid 
unless  the  decree  by  which  he  was  divorced 
shall  be  reviewed  and  reversed.  If  we  were  to 
hold  that  marriages  contracted  in  violation 
of  the  statute  are  valid,  the  decision  would, 
in  our  judgment,  be  a  powerful  incentive  to 
crime.  Such  marriages  would  be  multiplied, 
and  the  evils  resulting  from  reversed  di- 
vorces would  be  incalculable.  We  have  no 
disposition  to  construe  the  legislative  in- 
terdict as  sovereign  acquiescence  in  disguise, 
for,  it  seems  to  us,  such  a  construction 
would  be  grounded  neither  on  sound  reason 
nor  enlightened  sentiment. 

Another  question  to  be  determined  is  the 
legal  eflfect  of  the  cohabitation  of  the  par- 
ties after  the  impediment  to  their  marria^ 
had  been  removed.     In  this  state  the  only 
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thing  eBsential  to  a  marriage  is  the  consent 
•of  parties  capable  of  contracting.  Bailey  v. 
State,  36  Neb.  808,  55  N.  W.  241;  Gibson 
V.  Gibson,  24  Neb.  394,  39  N.  W.  460.  Even 
ji  license  is  not  indispensable.  Uaggin  v. 
tiaggin,  36  Neb.  375,  63  N.  W.  209.  If  the 
parties  live  together,  and  intend  to  sustain 
towards  eacli  other  the  relation  of  husband 
and  wife,  they  are,  in  the  absence  of  any 
impediment  fatal  to  that  relationship,  le- 
gally married.  The  marriage  between  the 
plaintiff  and  defendant  was  an  attempt 
made  in  good  faith  to  form  a  legal  union. 
Both  intended  to  live  in  wedlock.  In  the  ab- 
sence of  an  impediment  to  the  marriage,  no 
ceremony  would  have  been  required ;  the  mu- 
tual consent  of  the  parties  would  have  been 
sufficient.  When  the  impediment  was  re- 
moved, why  may  not  consent  be  inferred 
from  continued  cohabitation?  This  exact 
•question  arose  in  the  House  of  Lords  in  the 
•case  of  DeThoren  v.  Atty,  Gen.,  reported  in 
L.  R.  1  App.  Cas.  686,  decided  in  1876.  The 
question  turned  upon  the  legitimacy  of  cer- 
tain children  born  to  a  man  and  woman  who 
were  married  in  Scotland,  going  through  a 
j)ublic  ceremony  in  a  church,  believing  the 
marriage  a  valid  one.  The  man,  however, 
had  been  divorced,  and  the  time  for  appeal 
from  the  nisi  decree  had  not  expired  at  the 
time  of  the  public  marriage.  In  that  case 
the  contention  was  that  the  inference  of  mar- 
riage was  rebutted,  because  the  parties  had 
•commenced  living  together  in  pursuance  of 
an  invalid  marriage,  and  that  the  consent 
deducible  from  cohabitation  must  be  referred 
to  the  ineffectual  ceremony.  But  it  was 
there  decided  that  "  it  must  be  inferred  that 
the  matrimonial  consent  was  interchanged 
as  soon  as  the  parties  were  enabled  by  the 
removal  of  the  impediment  to  enter  into  the 
•contract;"  and,  further:  "The  ceremony 
which  took  place,  although  invalid,  was  un- 
doubtedly a  consent  by  the  parties  to  live 
together  as  husband  and  wife.  And  their 
subsequent  cohabitation  was  a  proof  of  con- 
tinued consent."  In  the  case  cited.  Lord 
Olemsworth  said:  "Taking  the  facts  as 
they  are  stated  in  the  case,  and  applying  the 
law  to  them,  the  court  of  sessions  is  of  opin- 
ion that,  assuming  the  ignorance  of  the  par- 
ties of  the  invalidity  of  the  ceremony  of  mar- 
riage during  the  whole  period  of  their  co- 
habitation, yet,  after  the  removal  of  the  im- 
pediment to  their  marriage,  and  before  the 
birth  of  their  eldest  son,  they  became  mar- 
ried persons,  I  agree  entirely  with  this 
opinion."  In  kose  v.  Clark,  8  Paige,  574, 
Chfmcellor  Walworth  says:  "It  appears, 
however,  from  decisions  in  our  own  courts, 
as  well  as  in  England,  that  a  subsequent 
marriage  may  be  inferred  from  acts  of  rec- 
ognition, continued  matrimonial  cohabita- 
tion, and  general  reputation,  even  where  the 
parties  originally  came  together  under  a 
void  contract  of  marriage."  Fenton  v.  Reed, 
4  Johns.  62,  4  Am.  Dec.  244;  Blanchard  v. 
Lambert,  43  Iowa,  229,  22  Am.  Rep.  245. 
In  the  recent  case  of  University  of  Michigan 
v.  McGucHn,  62  Neb.  489,  57  L.  R.  A.  917, 
•89  N.  W.  778,  it  was  held,  although  the  re- 
lations of  the  parties  were  originally  mere- 
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tricious,  that  marriage  is  a  social  status,  the 
existence  of  which  may  be  shown  by  conduct 
clearly  indicating  free  consent  and  mutual 
intention  to  live  in  wedlock.  Upon  the  con- 
ceded facts  in  this  case,  our  conclusion  is 
that  the  parties,  by  continuing  to  live  to- 
gether in  the  matrimonial  relation,  con- 
tracted a  valid  marriage. 

The  contention  that  §  45  of  the  divorce 
law  is  violative  of  the  Constitution  is  over- 
ruled, on  the  authority  of  DeFrance  v. 
Harmei'  (Neb.)  92  N.  W.  159. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Rehearing  denied. 


Peter  BERLETT,  Plff.  in  Err., 

t?. 

Edwin   D.  WEARY. 


(. 
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*1.  Tlie  la^v-  of  tills  state  makes  no  dts- 
tiuctlou  as  to  the  service  of  summonB  be- 
tween members  of  the  legislature  and  other 
persons. 

2i«  A  meiaber  of  tlie  lefflslatare  may  In 
a  yroper  case  be  served  with  summons 
while  at  the  seat  of  government  for  the  pur- 
pose of  attending  the  legislative  session. 

(January  8,  1903.) 

ERROR  to  the  District  Court  for  Lancas- 
ter County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  upon 
an  account  for  merchandise  against  one  who 
claimed  that  he  was  exempt  from  service  of 
process  as  a  member  of  the  legislature.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  J.  H.  Broady  and  Olark  Sc 
Allen,  for  plaintiff  in  error: 

It  is  against  public  policy  to  permit  an 
advantage  to  be  taken  of  a  person  simply 
because  he  is  in  the  public  service. 

Section  60  of  the  Code  reads  as  follows: 
"  Every  other  action  must  be  brought  in  the 
county  in  which  the  defendant,  or  some  one 
of  the  defendants,  resides,  or  may  be  sum- 
moned." 

A  party  can  always  "  be  found  "  where  a 
sheriff  can  reach  him  to  siuimon  him,  but 
he  cannot  always  "  be  summoned  "  where  he 
can  be  found.  When  the  party  is  away  from 
home  in  the  public  service,  or  in  service  only 
quasi  public,  as  attending  to  his  own  cases 
in  court,  he  cannot  be  sued  and  summoned 
so  as  to  force  him  into  some  new  litigation 
away  from  home. 

Palmer  v.  Roxoan,  21  Neb.  462,  59  Am 
Rep.  844,  32  N.  W.  210;  Mayer  v.  t^elson, 

•Headnotes  by  Lobingibb,  C. 


NoTB. — As  to  privilege  of  members  of  Con- 
gress and  state  legislatures  from  arrest  or  suit, 
see  also  Rhodes  v.  Walsh  (Minn.)  23  L.  R.  A. 
032,  and  note,  and  Worth  v.  Norton  (S.  C.)  45 
L.  R.  A.  563. 
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64  Neb.  434,  74  N.  W.  841 ;  Hicks  v.  Best^ 
chet,  7  N.  D.  429,  75  N.  W.  793;  Cameron 
V.  Roberts,  87  Wis.  291,  58  N.  W.  376; 
Jacobson  v.  Hosmer,  76  Mich.  234,  42  N.  W. 
1110;  Matthetcs  v.  Tufts,  87  N.  Y.  570; 
Sebring  v.  Stryker,  10  Misc.  289,  30  N.  Y. 
Supp.  1053;  Andrews  v.  Lembeck,  46  Ohio 
St.  38,  18  N.  E.  483;  16  Enc.  PI.  &  Pr.  p. 
968. 

This  immunity  does  not  depend  upon  stat- 
utory provisions. 

Matthews  v.  Tufts,  87  N.  Y.  570. 

But  upon  the  principles  of  fairness  and 
sound  policy. 

Bassett  v.  Qunsolas,  12  Ohio  L.  J.  319; 
Gcycr  v.  Ii^in,  4  Dall.  107,  1  L.  ed.  762; 
Lyell  V.  Ooodioin,  4  McLean,  35,  Fed.  Gas. 
No.  8,616;  Bolton  v.  Martin,  1  Dall.  301,  1 
L.  ed.  146. 

Afessrs.  Love  Sc  Frampton,  for  defend- 
ant in  error: 

There  is  neither  a  rule  of  "  public  policy," 
nor  any  other  rule,  which  exempts  legis- 
lators from  civil  process  in  the  absence  of 
statute  or  constitutional  exemption. 

Rhodes  v.  Walsh,  55  Minn.  542,  23  L.  R. 
A.  632,  57  N.  W.  212;  Johnson  v.  Offutt,  4 
Met.  (Ky.)  19;  Gentry  v.  Griffith,  27  Tex. 
461 ;  Hotcard  v.  Citizens'  Bank  d  T,  Co,  12 
App.  D.  C.  222;  Merrick  v.  Oiddings,  Mac- 
Arth.  A  M.  55;  Bartlett  v.  Blair,  68  N.  H. 
232,  38  Atl.  1004. 

Iiobincier,  C,  filed  the  following  opin- 
ion: 

This  action  was  commenced  in  the  dis- 
trict court  of  Lancaster  county,  December 
31,  1900,  on  an  account  for  merchandise  al- 
leged to  have  been  sold  by  plaintiff  to  de- 
fendant. The  latter  filed  objections  to  the 
jurisdiction  and  a  motion  to  quash  the  serv- 
ice, alleging  that  he  was  a  member  of  the 
Nebraska  state  senate  which  convened  on 
January  1,  1901,  and  that  he  was  in  Lan- 
caster county  on  the  day  previous  for  tiie 
sole  purpose  of  attending  the  l^islative  ses- 
sion. The  motion  and  objections  were  over- 
ruled, and  defendant  then  answered,  again 
claiming  privilege  from  service  in  Loj^ms- 
ter  county,  admitting  the  purchase  of  most 
of  the  merchandise,  but  not  from  plaintiff, 
alleging  that  the  items  charged  in  the  ac- 
count were  "  unreasonable,  unjust,  and  ex- 
orbitantly high,"  and  that  part  of  the  goods 
were  damaged  when  received.  The  answer 
also  contained  a  general  denial.  There  was 
a  trial  to  a  jury,  which  found  for  the  plain- 
tiff; but  the  only  evidence  contained  in  the 
bill  of  exceptions  relates  to  the  matters  set 
forth  in  the  objections  to  jurisdiction  and 
motion  to  quash,  and  the  petition  in  error 
from  the  judgment  rendered  on  the  verdict 
is  restricted  in  its  assignments  to  the  same 
matters. 

Defendant  contends  that  he  was  not  volun- 
tarily in  Lancaster  county  on  the  day  when 
he  was  served,  but  was  there  in  pursuance 
of  official  duty;  that  his  presence  might 
have  been  compelled  by  a  call  of  the  house; 
and  that,  while  he  might  have  been  served 
at  his  home  in  Nemaha  county,  the  service 
in  Lancaster  county  was  unauthorized  and 
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invalid.  This  contention  calls  for  an  investi- 
gation as  to  the  extent  of  a  legislator's  im- 
munity from  judicial  process.  It  is  con- 
ceded that  there  are  no  constitutional  or 
statutory  provisions  in  this  state  which  ex- 
empt a  legislator  from  the  service  of  civil 
process,  and  the  exemption  here  claimed,  if 
it  exists  at  all,  must  be  derived  from  the- 
common  law.  We'  are  first  to  inquire,  then^ 
What  was  the  common-law  rule?  From  time- 
immemorial  members  of  Parliament  were- 
privileged  from  arrest  during  the  sessions- 
of  that  body  amd  for  a  reasonable  period 
before  and  after,  so  as  to  permit  them  to> 
attend'  and  return  home.  The  privilege  ap- 
pears to  have  oric^inated  in  the  necessity  of 
maintaining  the  independence  of  the  legis- 
lature as  against  the  aggressions  of  the 
Crown,  and  of  preventing  the  coercion  of 
members  by  the  use  or  abuse  of  criminal 
process.  The  privilege  was  not,  however, 
restricted  to  such  process,  but  extended  to- 
all  cases  where  the  member's  person  might 
be  taken  into  custody.  So  long,  therefore^ 
as  imprisonment  for  debt  was  in  vogue,  the 
peers  and  commons  were  exempt  from  this 
also,  and  from  such  of  the  civil  writs  as- 
were  executed  by  seizing  and  confining  the 
person  of  the  defendant.  Thus,  as  late  as. 
1841,  it  was  held  to  be  irregular  to  issue  a. 
capias  ad  satisfaciendum  (which  was  exe- 
cuted by  imprisoning  the  defendant  until 
the  debt  and  costs  were  paid)  against  a 
member  of  the  house  of  commons  in  an  ac- 
tion of  assumpsit.  Cassidy  v.  Steuart,  2: 
Mann.  &  G.  437. 

The  freedom  of  members  from  process  of 
this  kind,  whether  criminal  or  civil,  rest» 
upon  the  highest  grounds  of  public  policy. 
As  was  said  by  LDrd  Denman,  Ch.  J.,  itt 
Stockdale  v.  Hansard,  9  Ad.  k  £1.  115: 
'<  The  proceedings  of  Parliament  would  be 
liable  to  continual  interruption  at  the  pleas- 
ure of  individuals,  if  everyone  who  claimed 
to  be  a-  creditor  could  restrain  the  liberty 
of  the  members."  Another  ground,  ap- 
pointed out  by  a  learned  oonstitutional  hia- 
torian,  is  "  the  supreme  necessity  of  attend- 
ing to  the  business  of  Parliament,  the 
King's  highest  court."  Stubbs,  Const.  Hist^ 
Eng.  §  452.  But  this  immunity  and  the 
reasons  therefor  appear  to  have  existed  only^ 
as  to  process  which  required  the  detention 
of  the  person.  After  a  diligent  search  we- 
have  been  unable  to  find  a  single  English 
case  which  decides  that  a  member  of  Par- 
liament or  other  legislative  officer  is  exempt 
from  the  service  of  a  mere  summons  at  any* 
time.  That  such  exemption  was  sometimes- 
Claimed  by  the  members  themselves  is  true,, 
but  we  find  no  instance  where  it  was  recog- 
nized and  enforced  by  the  courts.  And,  as< 
was  said  by  the  eminent  chief  justice  in  the 
case  last  cited:  "  When- this  privilege  was. 
strained  to  the  intolerable  length  of  pre- 
venting the  service  of  legal  process,  or  the- 
progress  of  a  cause  once  commenced,  against 
any  member  during  the  sitting  of  Parlia- 
ment, or  of  threatening  any  who  should  com- 
mit the  smallest  trespass  upon  a  member's- 
land,  tliough  in  assertion  of  the  clear  right,, 
as  breakers  of  the  privileges  of  Parliament^ 
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these  monstrous  abuses  might  have  called 
for  the  interference  of  the  law^  and  com- 
pelled the  courts  of  justice  to  take  a  part." 
Mr.  Justice  Wylie,  m  his  learned  and  ex- 
haustive opinion  in  Merrick  v.  Oiddinga, 
MacArth.  &  M.  55,  mentions  two  cases 
{Dounc  V.  Welsh  and  Ryver  v.  Cosina)  in 
the  reign  of  Edw.  IV.  (1461-1483)  where 
*'  it  was  held  that  the  privilege  from  arrest 
during  the  session  of  Parliament  did  not 
protect  him  from  being  impleaded,  but  only 
that  he  should  not  be  arrested."  In  Benyon 
V.  Evelyn,  O.  Bridg.  324,  decided  about  the 
middle  of  the  seventeenth  century,  it  was 
declared  to  be  "  lawful  to  sue  out  an  orig- 
inal against  a  member  of  the  House  of  Com- 
mons, although  Parliament  is  sitting."  It 
is  true  that  som&  of  the  text  writers  ap- 
pear to  announce  a  different  rule  as  appli- 
cable to  this  period.  In  '4  Co.  Inst.  24, 
there  is  a  passage  where  the  author,  in 
speaking  of  a  member  of  Parliament,  says: 
*'The  serving  of  the  said  citation  did  not 
arrest  or  restrain  his  body,  and  the  same 
privilege  holdeth  in  case  of  subpoena."  This 
passage,  however,  haa  been  much  criticized 
and  declared  to  be  unwarranted  from  the 
record  on  which  the  author  relies.  "  The 
truth  is,"  observed  Chief  Justice  Bridgman 
in  Benyon  v.  Evelyn,  0.  Bridg.  324,  "my 
Lord  Coke's  treatise  of  the  jurisdiction  of 
Parliament  is  a  posthumous  work  and, 
though  I  shall  attribute  as  much  to  his 
learning  in  the  law  as  to  any  sages  in  the 
law  whatsoever,  yet  there  not  being  that 
freedom  in  former  times  of  having  copies 
of  the  records  at  large  as  hath  been  since, 
when  he  comes  to  cite  them  he  is  guided  by 
abstracts,  which  occasions  miserable  mistakes 
and  by  the  modus  tenendi  pa^rliamentum, 
which,  as  to  the  time  of  making  it,  was  most 
certainly  a  counterfeit  piece;  so  that  there 
are  a  multitude  of  errors  in  his  chapter  con- 
cerning Parliaments,  and  in  particular  both 
these  records  are  grossly  mistaken."  See 
also  Hatscll,  Precedents,  p.  6-;  Merrick  v. 
Giddings,  MacArth.  &  M.  59.  So,  in  3 
Stubb,  Const.  Hist.  Eng.  §§  452  et  seq.,  the 
author  speaks  of  meml^rs  of  Parliament  as 
being  privileged  "  from  being  impleaded  in 
civil  suits,  from  being  summoned  by  sub- 
poDoa  or  to  serve  on  juries,"  etc.;  but,  while 
he  mentions  many  cases  of  exemption  from 
criminal  process,  he  refers  to  no  instance'  of 
immunity  from  the  mere  service  of  civil 
process,  and  it  is  evident  that  he  is  here 
speaking  of  privileges  claimed  by  the  mem- 
bers, rather  than  those  recognized  and  en- 
forced by  the   courts. 

But  whatever  may  have  been  the  law  at 
this  time,  and  whatever  the  claims  of  the 
members,  Parliament  itself  at  an  early 
period  undertook  to  restrict  the  exemption 
process  which  restrained  the  liberty  of  the 
member.  In  1649  the  house  of  commons  or- 
dered that  in  case  of  a  legal  proceeding 
against  a  member  he  should  receive  written 
notice  of  its  pendency,  and  that  then  "  the 
member  is  enjoined  to  give  appearance  and 
proceed  as  other  defendants  in  case  of  like 
suits  or  actions  ought  to  do,  or,  in  default 
thereof,  both  their  estates  and  persons  shall 
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be  liable  to  any  proceedings  in  law  or  eauity 
as  other  members  of  the  commonwealth." 
See  Journal  of  House  of  Commons  quoted  in 
Hoppin  V.  Jenckes,  8  R.  I.  457,  5  Am.  Rep. 
597.  In  1700  Parliament  passed  an  act  pro- 
viding for  the  conunencement  of  actions  and 
the  issue  and  service  of  process  against  mem- 
bers of  Parliament,  "  at  any  time  from  and 
immediately  after  the  dissolution  or  proro> 
gation  of  any  Parliament  until  a  new  Par* 
liament  shall  meet  or  the  same  be  reassem- 
bled, and  from  and  inunediately  after  any 
adjournment  of  both  houses  of  Parliament 
for  above  the  space  of  fourteen  days,  until 
both  houses  shsJl  meet  or  reassemble."  In 
1769  a  statute  was  enacted  which  provided 
that  "  any  person  or  persons  shall  and  may» 
at  any  time,  commence  and  prosecute  any 
action  or  suit  in  any  court  of  record,  or 
court  of  equity,  or  of  admiralty,  and  in  all 
causes  matrimonial  and  testamentary,  in 
any  court  having  cognizance  of  causes  mat- 
rimonial and  testamentary,  against  any  peer 
or  lord  of  Parliament  of  Great  Britain,  or 
against  any  of  the  knights,  citizens,  and 
burgesses,  and  the  commissioners  for  shires 
and  burghs  of  the  House  of  Commons  of 
Great  Britain  for  the  time  being,  or  against 
their  or  any  of  their  menial  or  any  other 
servants,  or  any  other  persons  entitled  to 
the  privilege  of  Parliament  of  Great  Brit- 
ain; and  no  such  action,  suit,  or  any  other 
process  or  proceeding  thereupon,  shall  at 
any  time  be  impeached,  stayed,  or  delayed, 
by  or  under  colour  or  pretence  of  any  p'riv- 
ilege  of  Parliament." 

Thus  the  law  stood  at  the  separation  of 
the  colonies  from  the  mother  country.  If, 
as  has  been  declared  in  some  jurisdictions, 
the  English  statutes  enacted  prior  to  the 
separation  are  to  be  treated  as  part  of  the 
common  law  (6  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  279;  Sedgw.  Stat.  &  Const.  Law,  p. 
18;  Ew  parte  Blatichard,  9  Nev.  101),  it 
is  plain  that  the  common  law  of  the  United 
States  k.Tords  no  immunity  to  legislators 
from  the  service  of  ordinary  civil  process. 
This,  at  least,  appears  to  be  recognized  in 
the  authorities.  In  Peters  v.  League,  13 
Md.  58,  71  Am.  Dec.  622,  where  a  member 
of  the  Baltimore  city  council  claimed  ex- 
emption from  the  service  of  an  attachment 
while  in  the  discharge  of  his  duties,  the 
court  said :  "  It  is  worthy  of  remark  that 
peers  and  members  of  Parliament  were  lia- 
ble at  common  law  to  be  sued,  though  they 
could  not  be  arrested  on  writs  of  capias. 
Here  the  process  was  an  attachment,  with 
a  summons  to  the  party  as  garnishee. 
Therefore  the  supposed  analogy  between 
members  of  the  Baltimore  city  councils  and 
of  Parliament  would  not  aid  the  appellant." 
Judge  Cooley,  in  his  Constitutional  Limita- 
tions, 5th  ed.,  p.  161,  says:  "By  common 
parliamentary  law,  the  members  of  the  leg- 
islature are  privileged  from  arrest  on  civil 
process  during  the  session  of  that  body,  and 
for  a  reasonable  time  before  and  after,  to 
enable  them  to  go  to  and  return  from  the 
same.  By  the  Constitutions  of  some  of  the 
states,  this  privilege  has  been  enlarged,  so 
as  to  exempt  the  persons  of  legislators  from 
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any  service  of  civil  process."  It  was  the 
view  of  this  eminent  commentator,  there- 
fore, that  the  common-law^  privilege  needed 
to  be  "  enlarged  "  before  it  could  include  ex- 
emption from  the  service  of  ordinary  civil 
procebJs.  Among  the  states  in  which  the 
privilege  was  thus  "  enlarged "  were  Con- 
necticut, South  Carolina,  and  Virginia,  and 
under  these  remedial  statutes  were  decided 
the  cases  of  King  v.  Goit,  4  Day,  129,  Til- 
linghast  v.  Carr,  4  McCord  L.  152,  and 
M'Phfirson  v.  'Nesmith,  3  Gratt.  237,  though 
in  the  la$%t  named  it  was  held  that  an  ex- 
emption from  all  other  process  whatsoever 
would  not  prevent  the  issue  of  the  writ,  but 
merely  suspend  the  service  during  the  privi- 
lege. Under  the  Constitutions  of  most  of 
the  other  states,  as  well  as  of  the  Federal 
government,  however,  the  common-law  rule, 
as  Parliament  had  left  it  by  the  statute  of 
1769,  was  re-enacted.  See  1  Stimson,  Am. 
Stat.  Law,  p.  68.  From  the  earliest  Consti- 
tutions of  the  older  states  it  has  been  car- 
ried forward  until  it  has  reached  our  own, 
where  it  appears  as  |  12  of  article  3.  And 
in  Htate  ex  rel.  Benton  v.  Elder,  31  Neb. 
184,  10  L.  R.  A.  796,  47  N.  W.  710,  this 
court,  in  construing  and  commenting  on 
that  clause,  declares  that  "  the  provision  of 
the  Constitution  is  merely  a  re-enactment 
of  the  common  law." 

We  are  cited  to  Bolton  v.  Martin,  1  Dall. 
296,  1  L.  ed.  144,  where  the  court  of  com- 
mon pleas  of  Philadelphia  county  held  that 
a  member  of  the  convention  called  for  the 
purpose  of  ratifying  the  Federal  Constitu- 
tion was  exempt  from  the  service  of  a  sum- 
mons during  the  session  of  that  body.  The 
opinion  does  not  profess  to  follow  any  Eng- 
lish case,  but  relies  upon  a  passage  in  Black- 
stone's  Commentaries,  the  status  of  which 
is  thus  explained  in  the  instructive  opinion 
heretofore  quoted  in  Merrick  v.  Oiddinga, 
MacArth.  &  M.  63:  "At  that  time  seven, 
perhaps  eight,  editions  of  Blackstone's  Com- 
mentaries had  been  issued.  The  two  first 
editions  were  issued  prior  to  the  year  1770. 
Tlie  first  was  issued  in  1765  from  the  Clar- 
endon Press,  Oxford.  So,  also,  was  the  sec- 
ond. Both  of  these  contain  the  passage  as 
cited  by  Judge  Shippen  and  quoted  above; 
but  after  the  passage  by  Parliament  of  the 
act  of  10th  of  George  III.,  chap.  50,  in  the 
year  1770,  Mr.  Justice  Blackstone  with  his 
own  hand  struck  out  that  passage  and 
changed  its  reading  to  the  present  form, 
which  is  as  follows :  *  Neither  can  any  mem- 
ber of  either  house  be  arrested  and  taken 
into  custody,  unless  for  some  indictable  of- 
fense, without  a  breach  of  the  privilege  of 
Parliament,'  omitting  the  words  'or  served 
with  any  process,*  on  which  Chief  Justice 
Shippen  relied  for  his  decision  in  Bolton  v. 
Martin,  eighteen  years  after  the  change  had 
been  made,  and  after  numerous  large  edi- 
tions of  the  work  with  the  passage  corrected 
had  been  given  to  the  world.  Nor  was  this 
the  whole  of  the  change  made  by  the  emi- 
nent commentator  at  that  time,  for,  imme- 
diately succeeding  the  sentence  on  which  we 
have  been  remarking,  he  inserted  an  addi- 
tional paragraph  which  is  too  long  to  quote. 
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.  .  .  It  is  but  a  reasonable  exercise  of 
charity,  however,  to  presume' that  Chief  Jus- 
tice Shippen,  in  making  up  his  decision  in 
that  case,  relied  upon  a  copy  from  one  of 
the  early  editions  of  the  Commentaries, 
which  he  had  probably  studied  in  his  youth 
and  believed  to  be  as  unchanged  and  un- 
changeable  as  the  Koran." 

We  are  also  referred  to  a  statement  in  the 
opinion  in  Ocj/er  v.  Irxcin,  4  Dall.  107,  1 
L.  ed.  762,  that  **  a  member  of  the  general 
assembly  is  undoubtedly  privileged  from  ar- 
rest, summons,  citation,  or  other  civil  proc- 
ess during  his  attendance  on  the  public  busi- 
niss  confided  to  him."  Upon  examination 
it  will  be  found  that  this  passage  is  a  mere 
dictum,  for  no  such  question  is  present  in 
the  case.  A  legislator's  attorney  had  con- 
fessed judgment  in  an  action  pending  in  the 
former's  home  coimty,  and  the  supreme  court 
of  Pennsylvania,  on  appeal,  said  that  the  ac- 
tion could  not  have  been  forced  to  trial  in 
the  member's  absence,  but  that  his  attorney, 
by  confessing  judgment,  had  waived  the 
privilege.  No  other  point  was  involved  in 
the  case.  The  court  nowhere  referred  to 
Bolton  v.  Martin,  1  Dall.  296,  1  L.  ed.  144, 
and  even  the  dictum  that  the  member's  ab- 
sence entitled  him,  as  a  matter  of  right,  to 
a  continuance  was  disapproved  in  tJones  v. 
Edaall,  1  Wall,  Jr.  189,  Fed.  Cas.  No.  10,290. 
The  doctrine  of  Bolton  v.  Martin,  above  re- 
ferred to,  was,  however,  applied  to  members 
of  the  legislature  in  the  subsequent  nisi 
prius  case  of  Gray  v.  Sill,  13  W.  N.  C.  59,  * 
and  in  Ross  v.  Brotcn,  7  Pa.  Co.  Ct.  142. 

In  1840,  the  territorial  supreme  court  of 
Wisconsin  decided,  in  Doty  v.  Strong,  1 
Pinney  (Wis.)  84,  that  the  immunity  from 
arrest  guaranteed  to  members  of  Congress 
by  the  Federal  Constitution,  included  also 
exemption  from  service  of  ordinary  civil 
process,  and  applied  to  a  delegate  from  that 
territory.  The  writer  of  the  opinion  states 
that  the  only  "  authority "  which  he  has 
been  able  to  find  on  the  subject  is  Geyer  v. 
/ncin,  4  Dall.  107,  1  L.  ed.  762,  which,  as 
we  have  seen,  did  not  involve  or  decide  the 
question  at  all.  There  was  a  dissenting 
opinion  by  the  chief  justice.  The  following 
year,  in  Anderson  v.  Rountree,  1  Pinney 
(Wis.)  115,  the  same  court  announced  the 
same  construction  of  the  territorial  statute 
which  exempted  members  of  the  legislature 
from  arrest.  The  opinion  is  written  by  the 
same  judge  (Miller)  as  in  Doty  v.  Strong, 
and  in  the  interval  he  seems  to  have  found 
a  reference  to  Bolton  v.  Martin,  1  Dall.  206, 
1  L.  ed.  144,  which,  as  we  have  seen,  was 
based  upon  a  misapprehension  of  Blackstone. 
.Tudge  Miller  does  not  appear  even  to  have 
seen  a  report  of  tne  case,  but  merely  to  have 
read  a  reference  to  it  in  Story's  Commen- 
taries on  the  Constitution.  The  construc- 
tion of  the  word  "  arrest,"  so  as  to  include 
the  service  of  summons,  seems  to  be  peculiar 
to  this  territorial  court,  and  to  be  without 
support  elsewhere.  Judge  Cooley,  in  bis 
Constitutional  Limitations,  5th  ed.  p.  161, 
note,  says :  "  Exemption  from  arrest  is  not 
violated'  by  the  service  of  citations  or  decla- 
rations in  civil  cases."    That  the  construe- 
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tion  was  strained  and  an  unnatural  one,  not 
likely  to  endure  the  test  of  time,  seems  to 
have  been  recognized  even  then  in  Wiscon- 
sin; for  when  the  state  was  admitted,  seven 
years  later,  the  framers  of  its  Constitution 
appear  to  have  thought  it  necessary,  in  order 
to  make  it  the  law  of  that  jurisdiction,  to 
insert  in  that  instrument  an  express  pro- 
vision that  members  of  the  legislature  should 
not  "  be  subject  to  any  civil  process  during 
the  session."  Wis.  Const,  art.  4,  §  15.  In 
Miner  v.  Markham,  28  Fed.  387,  the  cir- 
cuit court  sitting  in  Wisconsin  decided  that 
a  member  of  Congress  was  privileged  from 
service  of  a  summons  while  en  route  to  the 
seat  of  government.  The  court  conceded 
that  the  cases  were  not  harmonious,  but 
adopted  the  state  court's  construction,  which 
had  existed  from  territorial  times,  and 
which,  as  we  have  just  seen,  was  embodied 
in  the  first  Constitution.  , 

The  foregoing  are  all  of  the  cases  which 
we  have  been  able  to  find,  either  from  the 
aid  of  the  briefs  of  counsel  or  otherwise, 
which  lend  any  support  to  the  doctrine  that 
a  legislator  is  privileged  from  the  service 
of  a  summons.  It  will  be  seen  that  there 
is  among  them  only  one  court  (  and  that  a 
territorial  one)  of  last  resort  which  has 
actually  so  decided,  that  its  conclusion  was 
reached  with.  little  or  no  opportunity  for 
investigation  of  the  authorities,  and  that  its 
construction  of  the  word  "  arrest "  is  un- 
precedented and  unsound.  On  the  other 
hand,  the  doctrine  that  a  member  of  the 
legislature,  like  other  citizens,  is  amenable 
to  the  service  of  a  summons,  finds  ample 
support  in  the  authorities.  In  Catlett  v. 
Morion,  4  Litt.  (Ky.)  122,  the  court  held 
that,  despite  the  constitutional  guaranty  of 
privilege  from  arrest,  members  of  the  legis- 
lature "  are  subject  to  the  execution  of  any 
other  process,  as  other  citizens  are."  This 
case  was  decided  nearly  eighteen  years  be- 
fore the  Wisconsin  cases  above  referred  to, 
and,  though  directly  opposed  to  their  con- 
clusions, is  not  noticed  in  either  of  them. 
The  doctrine  was  reaffirmed  in  Johnson  v. 
Offutt,  4  Met.  (Ky.)  19,  though  there  had 
meanwhile  been  a  change  in  the  statutes. 
In  Qentry  v.  Griffith,  27  Tex.  461,  a  similar 
constitutional  guaranty  was  construed  with 
similar  conclusions,  and  the  court  used  the 
following  language,  which  might  well  be  ap- 
plied to  the  reasoning  of  the  Wisconsin  case: 
**  It  would  be  difficult  to  distort  any  of  these 
definitions  so  as  to  make  them  applicable 
to  the  simple  service  of  citation,  or  giving 
notice  to  answer  in  a  civil  action."  Rhodes 
V.  WaWu  o5  Minn.  542,  23  L.  R.  A.  632,  57 
N.  W.  212,  is  also  an  instructive  case,  where 
the  court,  in  an  able  opinion,  holds  that 
there  isno  exemption  from  ordinary  process 
for  members  of  the  legislature.  The  Wis- 
consin decisions  as  to  the  immunity  of  mem- 
bers of  Congress  also  seem  to  stand  alone. 
The  contrary  was  held  in  Merrick  v.  Qid- 
dings,  McArth.  &  M.  65,  and  Howard  v. 
Citizens'  Bank  d  T,  Co.  12  App.  D.  C.  222, 
and  exhaustive  opinions  are  written  in  both. 
In  Bartlett  v.  Blair,  68  N.  H.  232,  38  Atl. 
1004,  the  court,  while  declining  to  construe 
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the  Federal  Constitution  in  advance  of  an 
adjudication  by  the  supreme  court,  refused 
to  quash  the  service  of  a  writ  at  the  resi- 
dence of  a  member  of  Congress  who  was  ab- 
sent in  attendance  upon  a  session  of  that 
body. 

But  if  the  weight  of  authority  were  not 
so  pronounced  as  it  thus  appears  to  be,  and 
we  felt  at  liberty  to  adopt  the  rule  an- 
nounced in  the  Pennsylvania  and  Wisconsin 
cases,  we  would  not  even  then  find  sufficient 
support  for  plaintiff  in  error's  contention 
that,  though  amenable  to  civil  process,  it 
could  only  be  served  upon  him  in  his  home 
county.  None  of  the  cases  relied  upon  by 
him,  and  none  of  those  above  reviewed,  so 
hold;  nor  do  they,  in  our  view,  lend  any 
support  to  this  theory  of  the  case.  So  far 
as  they  touch  the  question  at  all,  they  decide 
that  the  legislator  is  absolutely  privileged 
from  service, —  not  that  he  is  privileged  in 
one  place  and  amenable  in  another.  Thus, 
in  Gray  v.  Sill,  13  W.  N.  C.  69,  the  member 
was  served  while  at  home  during  the  recess 
of  the  legislature.  Under  the  rule  contended 
for  by  plaintiff  in  error,  this  would  have 
been  a  valid  service ;  but  it  was  not  so  held. 
We  see  no  room  for  any  middle  ground  be- 
tween the  I'ennsylvania  and  Wisconsin  cases 
on  the  one  hand  and  the  authorities  else- 
where on  the  other.  Either  the  member  is 
exempt  from  service  or  he  is  not.  And,  if 
he  is  not  exempt,  he  is  amenable  to  the  pro- 
visions of  §  60  of  the  Code,  which,  as  al- 
ways construed,  authorizes  him  to  be  sum- 
moned in  any  county  where  he  may  be 
found.  Moreover,  we  think  that  not  only 
do  the  authorities  relied  on  by  plaintiff  in 
error  fail  to  assist  him  in  his  precise  con- 
tention, but  that  also  some  of  the  authori- 
ties above  referred  to  decide  the  exact  point 
against  him.  Johnson  v.  Offutt,  4  Met. 
(Ky.)  19,  is  declared  in  plaintifiT  in  error's 
reply  brief  to  involve  "  nothing  but  whether 
the  Constitution  prevents  any  suit  anywhere 
against  a  member  of  the  legislature."  But, 
as  we  read  the  case,  it  involves  an  additional 
point,  and  that  the  precise  one  which  plain- 
tiff in  error  urges  here.  The  defendant  in 
that  case  was  served  in  Franklin  county, 
wherein  is  situated  Frankfort,  the  seat  of 
government,  and  defendant,  in  the  language 
of  the  opinion,  "  moved*  to  quash  the  service 
of  the  summons,  upon  proof  that  he  was  a 
citizen  and  resident  of  Scott  county,  and 
representing  that  county  as  a  member  of 
the  house  of  representatives,  when  the  suit 
was  brought  and  the  summons  served,  and 
at  the  time  of  said  motion,  and  that  the  leg- 
islature was  then  in  session."  This  was  the 
identical  course  pursued  by  plaintiff  in  error 
in  the  case  before  us,  except  that  he  could 
not  show,  as  did  the  defendant  in  the  case 
cited,  that  the  legislature  was  in  session  at 
the  time  of  the  service.  The  overruling  of 
his  motion  seems  to  us  to  determine  the 
question  which  plaintiff  in  error  raises  here. 
Again,  in  Rhodes  v.  Walsh,  55  Minn.  542,  23 
L.  R.  A.  632,  57  N.  W.  212,  the  defendants 
were  members  of  the  legislature  from 
various  counties  in  Minnesota.  The  action 
w^as  brought  against  them  at  St.  Paul,  in 
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Ramsey  county,  during  the  session  of  the 
legislature,  and  each  defendant  sought  to 
quash  the  service.  It  is  true  that  it  does 
not  appear  that  any  of  these  defendants  con- 
ceded that  they  might  hare  heen  served  in 
their  home  counties;  but  there  was  quite  as 
much  room  for  the  contention  as  exists  here, 
and,  if  there  had  been  any  support  in  the 
authorities  for  such  a  distinction,  it  seems 
not  a  little  singular  that  the  point  was  not 
suggested  either  in  argument  or  opinion. 

In  all  our  search  we  have  found  but  one 
jurisdiction  where  the  precise  rule  con- 
tended for  by  plaintiff  in  error  obtains,  and 
that  is  in  Ohio,  where  it  exists  by  virtue  of 
the  following  section  of  the  Code:  "A  mem- 
ber of  the  senate  or  house  of  representatives, 
or  an  officer  of  either  branch  of  the  general 
assembly,  shall  be  privileged  from  answering 
to  any  suit  which  may  be  instituted  against 
him  in  a  county  other  than  the  one  in  which 
he  resides,  upon  a  cause  of  action  which 
accrued  ten  days  before  the  first  day  of  the 
session  of  the  general  assembly  of  which  he 
is  an  officer  or  a  member;  and  all  proceed- 
ings in  actions  to  which  an^  such  person  is 
a  party  shall  be  stayed  during  such  session, 
and  during  the  time  necessarily  employed  in 
going  thereto  and  returning  therefrom." 
Bates's  Anno.  Stat.  (Ohio)  {5031.  In  pur- 
suance of  an  earlier,  but  similar  statute, 
one  of  the  nisi  prius  courts  of  Ohio  held,  in 
Orlh  V.  McCook,  2  Ohio  Dec.  Reprint,  624, 
that  a  member  of  the  l^slature  could  not 
be  served  at  the  seat  of  government,  even 
though  joined  with  other  defendants  who 
were  served  at  their  homes.  As  our  own 
Code  was  borrowed  from  Ohio,  the  omission 
of  the  section  above  quoted  seems  doubly 
significant.  We  cannot  here  establish  by  ju- 
dicial decision  a  rule  which  appears  to  have 
required  legislative  enactment  in  Ohio,  es- 
pecially when  our  own  legislature  has  failed 
to  adopt  it. 

But  it  is  urged  in  plaintiff  in  error's 
briefs  that  the  exemption  of  legislators 
rests  upon  grounds  analogous  to  those  which 
afford  immunity  to  witnesses  and  suitors 
while  in  attendance  upon  judicial  proceed- 
ings, and  that  considerations  of  public  pol- 
icy require  us  to  adopt  the  same  rule  as  to 
legislators.  The  immunity  of  witnesses  in 
such  cases  is,  in  this  state,  expressly  pro- 
vided by  statute.  Code,  |  363.  So  the  im- 
munity of  suitors  constitutes  an  ancient  and 
well-recognized  rule  of  the  common  law.  In 
Cole  v.  Hawkins,  2  Strange,  1094,  decided 
in  1738,  it  was  held  to  be  contempt  to  serve 
a  suitor  with  process  while  he  was  in  at- 
tendance upon  a  cause,  and  the  court  said: 
"  The  privilege  was  designed  ...  to 
prevent  any  interruption  of  the  business  of 
the  court."  This  is  probably  not  the  earli- 
est case  on  the  subject;  but  it  illustrates  the 
antiquity  of  the  rule,  which  appears  to  pre- 
vail in  all  jurisdictions  where  the  common 
law  is  in  force.  Palmer  v.  Rou>an,  21  Neb. 
462,  59  Am.  Rep.  844,  32  N.  W.  210.  But 
the  doctrine  has  never,  so  far  as  we  are  able 
to  find,  been  extended  to  legislators.  Even 
in  the  two  jurisdictions  where  the  immu- 
nity of  legislators  from  the  service  of  sum- 
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mons  has  been  declared,  it  rests  upon 
grounds  entirely  different  from  their  sup- 
posed analogy  to  parties  and  witnesses.  In- 
deed, while  we  are  cited  to  Jacobaon  v. 
Hoatner,  76  Mich.  234,  42  N.  W.  1110,  on 
the  point  that  a  party  has  a  right  to  be 
sued  at  his  own  domicil,  if  we  were  to  adopt 
strictly  the  Michigan  rule,  and  construe 
plaintiff  in  error's  rights  according  to  the 
analogy  of  parties,  we  would  be  obliged  to 
hold  that  he  was  not  in  any  event  exempt 
from  service  while  merely  waiting  for  the 
legislative  session  to  begin ;  for  in  that  state 
a  party  is  amenable  to  service  while  waiting 
for  his  case  to  be  called.  Case  v.  Rora- 
backer,  16  Mich.  537.  Moreover,  if  we  were, 
by  judicial  legislation,  to  extend  to  senators 
and  representatives  that  exemption  from  the 
service  of  summons  which  is  enjoyed  bjr  par- 
ties and  witnesses,  we  would  be  logically 
bound  by  the  same  reasons  and  arguments 
to  extend  it,  also,  to  the  executive  branch. 
In  this  state  that  aepartment  consists  of 
eight  officers  (Const,  art.  5,  I  1),  who  re- 
main at  the  seat  of  government  at  least  two, 
and  often  four,  years.  Are  we  to  hold, 
then,  that  each  of  these  officials  is  exempt 
from  the  service  of  summons  in  the  coun^ 
where  he  is  usually  found  during  all  of  this 
period?  And,  if  we  extend  the  doctrine  at 
all,  why  should  we  stop  with  state  officers? 
Why  do  not  the  arguments  made  as  to  leg- 
islators apply  with  equal  force  to  local  ex- 
ecutive officers,  like  sheriffs?  Are  not  such 
officials  entitled,  to  the  same  extent  as  mem- 
bers of  the  legislature,  to  immunity  from 
civil  process  while  attending  to  the  public 
business  outside  of  their  own  counties? 

We  do  not  say  that  it  would  not  be  de- 
sirable to  adopt  such  a  rule  for  all  public 
servants.  We  are  simply  pointing  out  that 
no  such  rule  exists,  either  at  common  law 
or  by  statute.  But  it  may  well  be  doubted 
whether  the  half-way  doctrine  contended  for 
by  plaintiff  in  error  would  at  all  meet  the 
objection  urged  against  the  policy  of  al- 
lowing service  upon  legislators  during  the 
session.  The  objection  usually  made  is  that 
it  diverts  the  attention  of  the  member  from 
legislative  business  to  private  matters.  And 
this  would  be  equally  true  if  service  were 
allowed  at  home.  Indeed,  the  distraction 
would  seem  to  be  less  in  the  case  of  an  ac- 
tion pending  at  the  seat  of  government, 
where  the  member  could  give  it  some  atten- 
tion without  necessarily  absenting  himself 
from  the  legislative  session.  And  as  was 
well  said  in  Catlett  y.  Morton,  4  litt.  (Ky.) 
122:  '*  It  has  been  argued  that  considerable 
inconvenience  might  result  from  this  doc- 
trine to  the  members  of  the  general  assem- 
bly, l»ecau8e  thereby  they  might  be  com- 
pelled to  litigate  their  controversies  at  the 
capital,  instead  of  in  their  proper  counties. 
It  may  be  replied  that  every  citizen  who 
visits  Frankfort,  and  all  the  other  officers  of 
government  who  do  not  reside  here,  are  lia- 
ble to  the  same  inconvenience."  But,  if  the 
legislature  deems  it  for  the  best  interests  of 
the  state  to  exempt  its  members  from  the 
service  of  summons  at  the  seat  of  govern- 
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ment  during  it9  sessions,  the  remedy  is  en- 
tirely in  its  hands.  It  may  enact  into  law 
the  rule  contended  for  by  plaintiff  in  error 
without  the  aid  or  consent  of  either  of  the 
•oo-ordinate  branches  of  the  government,  and 
its  action  in  this  regard  would  be  legitimate 
And  proper.  But  for  us  to  announce  that 
rule  in  advance  of  such  action,  and  in  the 
iace    of    the    authorities    above    reviewed, 


would,  it  seems  to  us,  be  little  short  of  rev-  is  affirmed. 


olutionary.     We  therefore  recommend  that 
the  judgment  be  affirmed. 

Hastinffs  and  Kirkpatrlok,  CC,  con- 
cur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
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After-born  cliildreii  of  a  •vbseaveat 
marrlaffe  are  entitled  to  share  in  the  bene- 
fit of  a  policy  of  life  Insurance  taken  for  the 
benefit  of  the  children  of  the  Insured. 

(February  24,  1903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Bertie  County 
denying  their  right  to  share  in  the  proceeds 
of  a  life-insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  St.  Leon  Scull,  for  appellants: 

The  policy  being  a  contract,  its  terms  pre- 
vail as  to  who  take  as  beneficiaries. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  826,  |  2; 
Cooke,  Ins.  |  67;  Waaon  v.  Oolbum,  99 
Mass.  342. 

Terms  of  policy  will  prevail  over  applica- 
tion. 

Hunter  v.  Bcott,  108  N.  C.  213,  12  N.  E. 
1027. 

Courts  never  favor  giving  a  generic  term, 
such  as  ''children,"  a  restricted  meaning, 
but,  on  the  contrary,  they  favor  a  liberal 
one. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  970, 
§  e;  Klots  v.  Klotz,  16  Ky.  L.  Rep.  183,  22 
8.  W.  661. 

A  designation  of  "children"  will  include 
all  of  the  children  of  insured. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  966, 
f  b. 

If  a  vested  remainder  to  children  will 
open  to  let  in  those  after-born,  without  doing 
violence  to  the  doctrine  of  vested  rights, 
the  rule  ought  to  apply  here. 

Ives  V.  Mutual  L.  Ins.  Co.  129  N.  C.  28, 
29  S.  E.  631. 

3fr.  Fraiieis  D.  Winston  also  for  ap- 
pellants. 

Mr.  Qeorse  Oowper,  iojc  appellee: 

A  policy,  and  the  money  to  oecome  due 
under  it,  belong,  the  moment  it  is  issued, 
to  the  person  or  persons  named  in  it  as 
beneficiary  or  beneficiaries;  and  there  is  no 


Note. — As  to  right  of  after-bom  children  to 
rtiare  In  proceeds  of  benefit  certificate,  see  also. 
Id  this  series,  Spry  v.  Williams  (Iowa)  10  L.  B. 
A.  868. 
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power  in  the  person  procuring  the  insur- 
ance, by  any  act  of  his,  by  deed  or  will,  to 
transfer  to  any  other  person  the  interest 
of  the  person  named. 

Bliss,  Ins.  2d  ed.  617 ;  3  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  986,  §  2,  p.  980,  4. 

Beneficiaries  of  the  insured  had  a  vested 
right  of  property  of  which  they  could  not 
be  devested  without  their  consent. 

Herring  v.  Sutton,  129  N.  C.  107,  39  S.  B. 
772;  Booker  v.  Sugg,  102  N.  C.  116,  3  L. 
E.  A.  217,  8  S.  E.  919;  Co7ineoticut  Mut.  L. 
Ins.  Co.  V.  Baldwin,  16  R.  I.  IOC,  23  Atl. 
105. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  to  this  court  by  appeal 
from  the  judgment  of  the  court  below  upon 
a  case  agreed  on  by  the  parties.  It  appears 
that  in  the  year  1809  a  policy  of  ihsurance 
was  issued  by  the  defendant  company  to 
Mrs.  Nannie  Walton,  widow  of  James  Wal- 
ton, by  which  her  life  was  insured  for  the 
benefit  of  her  children,  she  then  havix^  three 
children,  the  defendants  Jimmie  Flythe, 
Lily  W.  Scull,,  and  Nannie  Nichols,  the  in- 
testate of  the  defendant  E.  L.  Smith.  In 
the  year  1870  Mrs.  Nannie  Walton  married 
E.D.  Scull,  and  the  issue  of  that  marriage 
were  Bismark  Scull,  born  in  March,  1871, 
and  Von  Moltke  Scull,  bom  in  the  year  1874, 
who  are  plaintiffs  in  this  case.  On  the  9th 
day  of  April,  1873,  Mrs.  Nannie  Walten, 
then  Mrs.  Scull,  surrendered  the  said  pol- 
icy, and  received  from  the  company  in  lieu 
thereof  a  paid-up  policy  for  the  sum  of  $712, 
which  was  issued  in  the  name  of  Nannie 
Walton,  although  she  was  then  Mrs.  Scull, 
and  was  payable  to  her  children  within 
ninety  days  after  due  notice  and  proof  of 
her  death.  She  died  in  the  month  of  March, 
1902,  her  husband  E.  D.  Scull  having  pre- 
deceased her.  The  company  paid  the  money 
due  upon  the  last  policy  into  court,  under 
its  order  and  by  agreement  of  the  parties, 
to  await  the  decision  as  to  the  distribution 
of  the  fund. 

The  plaintiffs  contend  upon  the  foregoing 
facts  that  they  are  each  entitled  to  one  fifth 
of  this  fund,  and  the  defendante  resist  this 
contention  and  claim  the  whole,  so  that  the 
question  presented  is  whether  the  children 
of  the  first  marriage  are  the  sole  benefici- 
aries under  the  policy,  or  are  the  children  of 
the  second  marriage  entitled  to  participate 
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ratably  with  them  in  the  fund  now  in  court? 
The  court  below  held  that  the  children  of  the 
tirst  marriage  were  entitled  to  the  fund  to 
the  exclusion  of  the  children  of  the  second 
marriage,  and  entered  judgment  accordingly, 
and  in  this  ruling  we  think  there  was  error. 
It  was  contended  by  counsel  for  the  plain- 
tiffs, on  the  argument  before  us,  that  Bis- 
mark  Scull  was  surely  entitled  to  share  in 
the  avails  of  the  policy,  as  he  was  born  be- 
fore the  last  policy  was  issued,  but,  in  the 
view  we  take  of  the  case,  it  is  not  necessary 
to  consider  this  question.  A  policy  of  in- 
surance is  essentially  like  a  gift  by  will,  the 
only  difference  being  that  in  the  case  of  a 
policy  of  insurance  the  beneficiary  acquires 
a  vested  interest  when  the  policy  is  deliv- 
ered, which  becomes  vested  in  possession  or 
enjoyment  at  the  death  of  the  assured ; 
while  in  the  case  of  a  gift  by  will  the  inter- 
est does  not  vest  until  the  death  of  the  tes- 
tator. In  other  respects,  and  for  all  prac- 
tical purposes,  they  are  alike.  If  a  bequest 
is  made  to  A  for  life,  with  remainder  to  his 
children,  those  in  esse  at  the  death  of  the 
testator  take  a  vested  estate,  which  will 
open,  however,  and  let  in  any  after-born 
child  during  the  life  of  A ;  and  so  it  is  with 
a  policy  of  insurance  payable  to  children, 
the  interests  of  the  beneficiaries  become 
vested  at  the  time  of  the  delivery  of  the  pol- 
icy, or  when  it  takes  effect  as  a  contract  be- 
tween the  company  and  the  assured,  as  to 
those  then  in  esse,  but  will  open  and  let  in 
any  after-born  children,  and,  in  this  ease, 
whether  of  the  first  or  second  marriage.  If 
they  cotnc  within  the  general  description, 
they  will  share  under  the  policy.  The  in- 
terests are  said  to  be  vested,  but  not  in  the 
sense  that  the  children  then  in  esse  will  take 
exclusively,  but  rather  in  the  sense  that  the 
interest  of  any  one  of  the  children,  already 
vested,  shall  not  be  devested  by  his  or  her 
subsequent  death,  and  the  share  of  such  de- 
ceased child  will  go  to  his  or  her  personal 
representative.  The  late  Chief  Justice 
Smith  evidently  had  this  distinction  in  mind 
when,  in  the  case  of  Hooker  v.  Sugg,  102  N. 
C.  116,  3  L.  R.  A.  217,  8  S.  E.  919,  which  is 
relied  on  by  the  defendant's  counsel,  he  used 
the  following  language :  "  So,  if  children 
be  designated  in  a  life  policy  as  beneficiaries, 
the  interest  vesting  at  once  is  in  such  as 
then  meet  the  description,  and  is  not  de- 
vested in  favor  of  survivors  by  a  death  after- 
wards." He  certainly  did  not  intend  by  that 
language  to  say  that  after-bom  children 
would  be  excluded  and  those  in  esse  at  the 
time  of  the  delivery  of  the  policy  would  be 
the  sole  beneficiaries.  This  is  made  per- 
fectly clear  by  the  following  passage  taken 
from  the  opinion:  "It  is  unnecessary  to 
consider  the  possible  effect  of  a  future  mar- 
riage upon  the  interests  of  the  children, 
since  the  event  did  not  take  place."  102  N. 
C.  120,  3  L.  R.  A.  218,  8  S.  E.  921.  So  that 
the  question  presented  in  this  case,  and 
Btated  hypothetically  by  the  chief  justice 
in  that  case,  was  left  open  for  consideration 
and  adjudication  when  it  should  arise.  It 
seems  to  us  that  the  question  has  virtually 
been  settled  in  favor  of  the  plaintiffs  by  the 
60  L.  R.  A. 


case  of  Conigland  v.  Smith,  79  N.  C.  303^ 
in  which  it  is  held  that  a  policy  of  insur- 
ance for  the  benefit  of  children,  like  a  gift 
by  will  to  them,  will  vest  in  interest  in  the 
children  then  in  esse,  at  the  time  of  the  de- 
livery of  the  policy  or  when  the  contract  of 
insurance  is  complete,  but  will  open  and  let 
in  any  after-born  children  during  the  life 
of  the  assured.  As  in  the  case  of  wills,  a 
policy  of  insurance  should  receive  a  liberal 
oonstru'ction,  so  as  to  take  in  as  many  of 
the  objects  of  the  assured's  bounty  as  pos- 
sible. 3  Am.  &  Eng.  £nc.  Law,  2d  ed.  pp. 
961,  964.  This,  in  our  opinion,  is  the  just 
and  reasonable  rule  of  interpretation.  The 
question  seems  to  have  frequently  been 
under  consideration  by  the  courts  of  some  of 
the  other  states.  In  Koehler  v.  Centennial 
Mut.  L.  Ins.  Co.  66  Iowa,  325,  23  N.  W. 
687,  the  policy  upon  which  the  suit  was 
brought  was  payable  to  the  assured's  wife 
and  children,  there  being  at  the  time  chil- 
dren by  a  former  marriage;  and  it  was  held 
that  the  children  of  both  marriages  were 
entitled  to  share  in  the  avails  of  the  policy. 
Upon  a  substantially  similar  state  of  facts 
to  those  in  this  case  it  was  held.  McDermott 
v.  Centennial  Mut.  Life  Asso.  24  Mo.  App. 
73,  that,  in  the  absence  of  an  expression  of 
a  purpose  to  limit  the  benefit  to  a  particular 
class  of  children,  it  was  clearly  the  intention 
of  the  assured  to  extend  it  to  all  his  chil- 
dren, and  that  this  intention  should  pre> 
vail.  '*  It  would  be  so  held,"  says  that 
court,  "  in  the  interpretation  of  a  will ;  and 
a  policy  of  life  insurance,  being  a  post  mor- 
tem provision  for  persons  dependent  upon 
the  assured,  is  to  be  interpreted  upon  simi- 
lar principles."  In  Thomas  v.  Leake,  67 
Tex.  471.  3  S.  VV.  703,  the  court  held  that,, 
under  the  construction  the  law  gives  to  the 
word  "  children  "  as  used  in  pblicies  of  in- 
surance, it  does  not  mean  certain  named 
children  then  in  existence,  but  these  together 
with  such  as  may  thereafter  be  born  to  the 
assured.  See  also  8tigler  v.  Stigler,  77  Va. 
163;  United  States  Trust  Co.  v.  Mutual 
Ben.  L.  Ins.  Co.  115  N.  Y.  152,  21  N.  E. 
1025 ;  Rickev  v.  Charter  Oak  L.  Ins.  Co.  27 
Minn.  193,  38  Am.  Rep.  289,  6  N.  W.  771. 

We  have  carefully  examined  the  author- 
ities cited  by  the  learned  counsel  for  the  de- 
fendants, and  are  unable  to  see  that  they 
militate  against  the  views  we  have  ex- 
pressed. In  the  case  of  Connecticut  Mut.  L. 
Ins.  Co.  v.  Baldicin,  15  R.  I.  106,  23  Atl. 
106,  so  much  relied  on  by  him,  the  policy 
was  payable  to  the  wife  and  children  of  the 
assured,  and  the  court  held  that  the  children 
living  at  the  time  the  policy  was  delivered 
were  entitled  to  the  money  due  thereon  to 
the  exclusion  of  after-born  children,  but  the 
court  placed  its  decision  upon  the  ground 
that  the  wife  was  a  joint  beneficiary  with 
the  children.  We  do  not  think  this  fact 
was  sufficient  to  change  the  general  rule  of 
construction  in  its  application  to  the  facts 
of  that  case,  but,  however  this  may  be,  the 
court  clearly  intimates  that  the  decision 
would  have  been  different  if  the  name  of 
the  wife  had  been  omitted  and  the  policy 
had  been  payable  to  the  children  as  a  class. 
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"  Possibly,"  says  the  court,  "  if  the  policy 
had  been  expressed  to  be  for  the  benefit  of 
the  children  only,  the  doctrine  in  respect  of 
testamentary  bequests  to  children  payable 
in  fuiurOy  namely,  that  the  bequests  are 
payable  to  them  as  a  class  and  that  the  class 
will  open  to  let  in  after-born  children  to 
participate  in  the  bequests,  might  be  ap- 
plied." This  is  a  statement  of  our  case,  and 
a  strong  intimation  that  the  rule  of  con- 
struction which  we  have  laid  down  should 
apply  to  it.  In  Herring  v.  Sutton,  129  N. 
0.  107,  39  S.  E.  772,  also  cited  by  defend- 
ant's counsel,  the  beneficiaries  were  desig- 
nated by  name,  and  it  necessarily  followed 
that  those  children  who  were  thus  named 
took  a  vested  interest  in  the  policy  to  the 
exclusion  of  all  other  children,  for  the  inten- 
tion to  restrict  the  benefit  of  the  policy  to 
them  was  clearly  expressed. 

It  was  suggested  that  the  assured  had  no 
legal  right  to  surrender  the  old  policy  for 
the  new,  but  we  do  not  think  that  this 
should  change  the  rule  of  construction.  In- 
deed, if  the  second  policy  had  not  been  is- 
sued, and  the  money  had  been  paid  under 
the  first,  the  result  would  be  the  same.  The 
first  policy  was  payable  to  the  children,  and 
this,  as  we  have  already  shown,  includes 
after-born  children.  The  change,  therefore, 
from  the  one  policy  to  the  other,  whether  it 
was  in  law  a  continuation  of  the  old  policy 
or  a  substitution  of  the  new  one  for  it,  is 
immaterial. 

Upon  a  review  of  the  whole  matter,  we 
think  there  was  error  in  the  ruling  and  judg- 
ment of  the  court  below,  and  that  judgment 
should  be  entered  in  that  court  for  the  plain- 
tiffs in  accordance  with  the  agreement  of  the 
parties. 

Judgment  reversed. 


Flora  J.  WATKINS 

v. 

KAOLIN  M.\NUFACTURING  COMPANY, 

Appt, 

(131  N.  C.  636.) 

1.  One  wbo  lias  arlTen  a,  deed  of  trnat 

on  property  to  secure  a  debt  may  maintain  an 
action  for  an  Injury  to  It,  if  the  security  is 
ample  for  the  debt,  so  that  the  loes  from  the 
injury  will  fall  un  him. 

2.  An  allefiratlon  tbat  platnttlT  ^'became 
■o  nerxoaa  and  frlarbtened*'  by  defend- 
ant's conduct  "that  she  could  not  sleep  at 
night,  and  was  greatly  disturbed  in  body  and 
mind,"  sufficiently  charges  a  physical  injury 
to  admit  evidence  that  she  became  helpless. 


could  not  go  about  her  duties,  and  suffered 
from  uterine  trouble,  and  to  warrant  the  sub- 
mission to  the  jury  of  an  issue  aa  to  what 
compensation  she  was  entitled  to  for  her 
"personal  injuries,"  in  the  absence  of  any- 
thing to  show  that  defendant  waa  misled,  or 
of  any  steps  on  his  part  to  have  the  pleading 
made  more  definite. 
3.  An  action  -will  lie  for  pliyaical  in- 
Jury  or  disease  resnltinar  from  friffbt 
or  neryous  shock  caused  by  negligent  acts* 
when  defendant  should  have  Icnown  that  such 
acts  would,  with  reasonaible  certainty,  cause 
such  result,  or  the  negligence  was  gross,  show- 
ing utter  Indifference  to  the  consequences 
which  should  have  been  contemplated  by  him. 

(December  18,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Jackson  County 
in  plaintilT's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  and 
for  injuries  to  plaintiff's  property,  which 
were  alleged  to  have  been  caused  by  defend- 
ant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Coleman  C.  Conran,  for  appellant : 

In  order  to  recover,  the  plaintiff  must 
have  been  the  owner  at  the  date  of  the  in- 
jury. 

Livermon  v.  Roanoke  d  T.  River  R,  Co, 
109  N.  C.  52,  13  S.  E.  734;  Caldwell  v.  ifor- 
ganton  Mfg.  Co,  121  N.  C.  339,  28  S.  E.  475. 

JCvidence  of  menstrual  irregularities  of 
plaintiff,  resulting  from  her  fright,  should 
not  have  been  submitted. 

There  must  be  allegation  as  well  as  proof. 

McKee  v.  Lineherger,  69  N.  C.  217. 

Damages,  to  be  recoverable,  must  be  the 
proximate  consequences  of  the  act  com- 
plained of,  and  not  the  secondary  result 
thereof. 

Sledge  v.  Reid,  73  N.  C.  440;  2  Greenl.  Ev. 
§  256;  Mitchell  v.  Rochester  R.  Co,  151  N. 
y.  107,  34  L.  R.  A.  781,  45  N.  E.  354;  Fox 
V.  Borkey,  120  Pa.  164,  17  Atl.  604;  Ewing 
V.  Pittsburgh,  C.  C.  d  St.  L,  R.  Co.  147  Pa. 
40,  14  L.  R.  A.  666,  23  Atl.  340;  Wyman  v. 
Lcavitt,  71  Me.  227,  30  Am.  Rep.  303;  Hin- 
son  V.  Smith,  118  N.  C.  503,  24  S.  E.  541. 

Damages,  in  order  to  be  proximate  and 
recoverable,  must  be  the  natural  consequen- 
ces of  defendant's  wrongful  act. 

Sledge  v.  Reid,  73  N.  C.  440;  2  Greenl. 
Ev.  §  350;  Smith  v.  Bolles,  132  U.  S.  125, 
33  L.  ed.  279,  10  Sup.  Ct.  Rep.  39. 

Xo  recoveiy  for  fright,  terror,  alarm,  anx- 
iety, or  distress  of  mind,  even  if  these  result 
in  physical  injury,  can  be  had  in  an  action 
for  negligence,  where  there  are  no  physical 
injuries  except  those  caused  solely  by  men- 
tal disturbance. 


Note. — For  conflicting  authorities  as  to  right 
of  action  for  damages  resulting  from  shock  or 
fright,  see  note  to  Ewing  v.  Pittsburgh,  C.  C.  & 
8t  L.  R.  Co.  (Pa.)  14  L.  R.  A.  606. 

For  cases  in  this  series  denying  the  right,  see 
Haile  v.  Texas  &  P.  R.  Co.  (C.  C.  App.  5th  C.) 
23  L.  R.  A.  774  ;  Mitchell  v.  Rochester  R.  Co. 
(N.  Y.)  34  L.  R.  A.  781;  Spade  v.  Lynn  &  B. 
K.  Co.  (Mass.)  38  L.  R.  A.  512,  43  L.  R.  A. 
882;  Braun  v.  Craven  (111.)  42  L.  R.  A.  199; 
and  Smith  v.  Postal  Teieg.  Cable  Co.  (Mass.) 
47  L.  R.  A.  323. 
60  L.  R.  A. 


For  cases  sustaining  right,  see  Sloane  v. 
Southern  California  R.  Co.  (Cal.)  32  L.  R.  A. 
193;  Mack  v.  South  Bound  R.  Co.  (S.  C.)  40 
L.  R.  A.  679 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter 
(Tex.)  47  L.  R.  A.  325 ;  Denver  &  R.  G.  R.  Co. 
I  V.  Roller  (C.  C.  App.  9th  C.)  49  L.  R.  A.  77; 
Tuttlo  V.  Atlantic  City  R.  Co.  (N.  J.  L.)  54  L. 
R.  A.  582 :  Ilomons  v.  Boston  Kiev.  R.  Co. 
(Mass.)  57  L.  R.  A.  291 ;  Watson  v.  Dilts 
(Iowa)  57  L.  R.  A.  559;  and  Kline  v.  Kline 
(Ind.)  58  L.  R.  A.  397. 
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North  Carolina  Sxtprehe  Court. 


Dec, 


Spade  y.  Lynn  A  B.  R.  Co.  168  Maas.  286, 
38  I..  R.  A.  612,  47  N.  E.  88;  Etoing  v. 
Pittsburgh,  C.  C.  d  8t.  L.  U.  Co.  147  Pa. 
40,  14  L.  R.  A.  666,  23  Atl.  340. 

Frif?ht  which  superinduces  nervous. shock 
cannot  be  made  the  basis  for  a  liability  for 
damage. 

Broun  v.  Craven,  176  111.  401,  42  L.  R.  A. 
199.  51  N.  E.  667;  Smith  v.  Postal  Teleg, 
Cable  Co.  174  Mass.  576,  47  L.  R.  A.  323,  56 
N.  E.  380;  Sherrill  v.  Western  U.  Teleg.  Co. 
116  N.  C.  665,  21  S.  E.  429. 

Messrs.  Walter  E.  Moore  and  8hep- 
lierd  Sc  Sliepherdy  for  appellee: 

The  equitable  owner  may  sue. 

Clark's  Code,  p.  102. 

A  mortgagor  or  trustor  in  possession  is 
regarded  as  the  owner. 

Killebrew  v.  Uines,  104  N.  C.  182,  10  S. 
K  150,  251;  1  Jones,  Mortg.  11. 

As  the  relation  between  fright  and  injury 
to  the  nerve  and  brain  structures  of  the 
body  is  a  matter  which  depends  entirely  up- 
on scientific  and  medical  testimony,  it  is  im- 
possible for  any  court  to  lay  down,  as  a  mat- 
ter of  law,  that,  if  negligence  causes  fright, 
and  such  fright,  in  its  turn,  so  affects  such 
structures  ad  to  cause  injury  to  health,  such 
injur}"  cannot  be  a  consequence  which,  in  the 
ordinary  course  of  things,  would  flow  from 
the  negligence,  unless  such  "injury  accom- 
pany such  negligence  in  point  of  time." 

1  Sutlierland,  Damages,  §S  21-23;  Bell  v. 
Great  Northern  11.  Co.  Ir.  L.  R.  26  C.  L. 
428:  2  Sedgw.  Damages,  861;  Hatohell  y. 
Kimbrough,  49  N.  C.  (4  Jones  L.)  163; 
Knoof  V.  North  Carolina  R.  Co.  51  N.  C.  (6 
Jones  L.)  415. 

Oook,  J.,  delivered  the  opinion  of  the 
coiirt: 

The  ^substantial  questions  raised  by  the 
defendant's  assignments  of  error  are:  (1) 
Could  the  cause  of  action  for  damage  done 
to  the  house  and  land  be  maintained  by 
plaintiff,  trustor?  (2)  Does  the  complaint 
state  a  cause  of  action  for  physical  injury 
to  plaintiff?  (3)  Does  a  cause  of  action  lie 
for  physical  injury  fesulting  from  fright 
and  nervousness  caused  by  negligent  acts  ? 

As  to  the  first  question:  It  is  clear  that 
the  plaintiff  had  the  right  to  bring  this  ac- 
tion for  damages  done  to  the  freehold.  She 
owned  the  premises  in  fee,  subject  to  a  deed 
of  trust  executed  thereon  to  secure  a  debt. 
The  conveyance  of  the  title  to  the  trustee  did 
not  disturb  her  possession  or  ownership  as 
to  trespassers  and  tort  feasors.  So  long  as 
the  property  was  of  sufficient  value  to  se- 
cure the  payment  of  the  debt,  the  trustee  and 
cestui  que  trust  could  sustain  no  loss  or  in- 
jury by  reason  of  damage  done  to  the  prem- 
ises. Therefore  the  loss  by  reason  of  the 
damage  would  fall  upon  the  trustor,  the 
equitable  owner,  and  she,  being  the  party 
really  injured,  had  a  right  to  maintain  the 
action.  She  was  in  possession  of  the  land, 
and,  being  the  equitable  owner,  had  the  right 
to  recover  in  an  action  of  ejectment,  al- 
though the  legal  title  was  in  the  trustee. 
Murray  v.  Blackledge,  71  N.  C.  492;  Farmer 


88  N.  C.  375;  Taylor  v.  Batman,  92  N.  C. 
601;  Chaves  v.  Trueblood,  96  N.  C.  496,  1  S- 
E.  918.  The  trustee,  holding  the  legal  title, 
might  have  been  made  a  party  to  the  action, 
but  his  recovery  would  have  inured  only  to 
the  benefit  of  the  trustor,  which  could  be  of 
no  concern  to  the  trespasser  or  tort  feasor. 
A  judgment  in  an  action  between  the  equit- 
able owner  in  possession  and  the  defendant 
for  damages  to  the  premises  would  be  a  bar 
to  an  action  by  the  trustee.  So  no  loss 
could  befall  the  defendant.  Had  defendant 
deemed  the  trustee  a  necessary  party  to  the 
action,  it  should  have  demurred  (Code,  8 
239,  subsec.  4),  or  answered  (§  241) ;  other- 
wise it  will  be  deemed  to  have  been  waived 
(§242). 

As  to  the  second  question:  Plaintiff  al- 
leges that  she  "became  so  nervous  and  fright- 
ened from  the  negligent  and  careless  conduct 
and  blasting  of  defendant  that  she  could  not 
sleep  «t  night,  and  was  greatly  disturbed  in 
body  and  mind,  as  well  for  herself  and  the 
safety  of  her  children  as  the  destruction  of 
her  property,  to  hei*  great  damage  in  the 
sum  of  $1,999."  To  sustain  this  allegation 
she  was  allowed  to  prove  that  the  blasting 
rendered  her  almost  helpless;  that  she 
could  not  go  about  her  daily  duties,  and 
could  not  keep  on  her  feet  to  attend  to  her 
children ;  that  it  has  affected  her  ever  since, 
and  has  caused  her  female  trouble  out  of  its 
regular  course.  Under  the  old  system  of 
pleading,  tltis  variance  would  be  fatal,  but 
under  the  provisions  of  the  Code  the  rule  is 
greatly  modified,  and  pleadings  must  be  lib- 
erally construed  for  the  purpose  of  deter- 
mining their  effect  with  a  view  to  substan- 
tial justice  between  the  parties.  Code,  § 
260.  From  a  liberal  construction  of  plain- 
tiff's allegation,  it  appears  that  the  alleged 
negligent  blasting  greatly  disturbed  her  in 
body  and  mind,  causing  her  to  become  so 
nervous  and  frightened  that  she  could  not 
sleep  at  night,  causing  her  great  damage; 
and,  as  the  result,  she  proves  th&t  she  was 
physically  injured  as  alM>ve  stated,  to  which 
defendant  excepted,  but  did  not  allege  that 
it  was  misled  by  such  a  variance.  There- 
fore plaintiff  was  not  called  upon  to  amend 
her  complaint  so  as  to  conform  to  the  proof, 
and  the  variance  is  deemed  immaterial. 
Code,  §  269;  Lilly  v.  Baker,  88  N.  C.  151; 
Patrick  v.  Richmond  d  D.  R.  Co.  93  N.  C. 
422;  Latcrence  v.  Hester,  93  N.  C.  79;  Uary 
V.  ;Sftit*,  91  N.  C.  406;  Commercial  Bank  v. 
Burgicyn,  116  N.  C.  122,  21  S.  E.  202.  It 
appearing  that  the  defendant  was  not  mis- 
led, the  variance  between  the  allegation  and 
proof  must  be  deemed  to  have  been  immate- 
rial, aibbs  V.  Fuller,  66  N.  C.  116.  Plain- 
tiff, in  her  complaint,  did  not  allege  that  she 
had  been  rendered  almost  helpless  in  conse- 
quence of  such  fright  and  nervousness,  or 
that  she  could  not  go  about  her  daily  duties, 
and  has  been  afflicted  ever  since  with  female 
trouble  out  of  its  i*egular  course.  But  if  de- 
fendant had  alleged  that  it  had  been  misled 
by  such  proof,  and  had  proved  the  same  to 
the  satisfaction  of  the  court,  the  judge  might 
have  ordered  that  the  complaint  be  amended 

v.  Danieh  82  N.  C^  152;  Condry  v.  Cheshire]  (§  269,  Code),  for  amendmente  to  pleadings 

60  L.  R.  A. 
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which  further  justice,  speed  the  trial  of 
•causes,  or  prevent  circuity  of  action  and  un- 
necessary expense,  are  allowed  on  proper 
terms.  Alamance  v.  Blair,  76  N.  C.  136.  It 
•clearly  appears  from  the  language  of  the  al- 
legation uiat  plaintiff  intended  to  charge 
that  physical  injury  was  done  to  her, — ^**wa8 
g^reatly  disturbed  in  body,  .  - .  .to  her 
great  damage," — and  we  think  it  does  state 
a  cause  of  action  for  physical  injury.  If 
defendant  was  misled,  and  not  put  upon  no- 
tice by  it  that  plaintiff  would  offer  evidence 
of  injuries  to  her  person  resulting  from 
fright,  tlien  it  had  its  remedy  under  8  269 
-of  the  Code.  Or,  if  defendant  did  not  un- 
derstand the  precise  nature  of  the  charge 
made  in  the  complaint,  it  had  its  remedy  by 
■applying  to  the  court  for  an  order  to  have  it 
made  more  dednite  and  certain.  Clark's 
Code,  8  261,  and  cases  there  cited.  It  does 
not  appear  from  the  record  that  any  sub- 
stantial rights  of  the  defendant  were  affect- 
ed by  the  failure  to  more  fully  set  out  plain- 
tiff's cause  of  action,  in  which  case  the  court 
properly  disregarded  the  allied  defect  in 
the  pleadings.  Code,  8  276.  Counsel  hav- 
ing disagreed  upon  the  issues,  they  were 
framed  by  the  judge,  and  it  is  contended  by 
the  defendant  that  there  was  error  in  sub- 
mitting the  fourth  and  fifth  issues,  for  that 
they  were  not  raised  by  the  pleadings  {Mil- 
ler V.  Miller,  89  N.  C.  209;  Christinas  v. 
Haywood,  119  N.  C.  130,  25  S.  E.  861)  ;  and 
that,  whe)*e  the  pleadings  do  not  distinctly 
4ind  unequivocally  raise  an  issue,  it  should 
not  be  submitted  (Sprague  v.  Bond,  113  N. 
C.  552,  18  S.  £.  701).  But  an  issue  was 
raised  by  the  pleadings.  Bearing  in  mind 
the  requirement  of  the  statute  (8  200)  that 
"iu  the  construction  of  a  pleading  for  the 
purpose  of  determining  its  effect,  its  allega- 
tions shall  be  liberally  construed  with  a 
view  to  substantial  justice  between  the  par- 
ties," this  contention  cannot  be  sustained. 
Plaintiff's  allegation  is  that  she  was  "great- 
ly disturbed  in  body,  ...  to  her  great 
damage.  .  .  ."  The  fourth  issue  is, 
"Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant,  as  alleged  in  the  com- 
plaint?" and  the  fifth,  "What  compensatory 
-damages,  if  any,  is  the  plaintiff  entitled  to 
recover  for  her  personal  injuries?"  Instead 
of  alleging  that  she  was  "injured,"  she  al- 
leged that  she  was  "disturbed  in  body,"  to 
her  great  damage.  "Disturbed,"  says  Web- 
ster, primarily  means  "to  throw  into  disor- 
der or  confusion;  to  derange;  to  interrupt 
the  settled  state  of ;  to  excite  from  a  state  of 
rest."  So,  substituting  the  word  "injured" 
for  "disturbed  in  body/'  and  the  words  "for 
her  personal  injuries"  for  "the  disturbance 
in  body,"  did  not  change  the  issue  with  re- 
spect to  the  damage  complained  of  in  the 
sense  in  which  the  words  "disturbed  in 
body"  coupled  with  "to  her  great  damage" 
are  used  in  the  allegation,  which  we  under- 
stand to  be  that  her  body  was  thrown  into  a 
state  of  disorder  and  thereby  injured. 

As  to  the  third  question:  We  are  of  the 
opinion  that  an  action  will  lie  for  physical 
injury  or  disease  resulting  from  fright  or 
nervous  shocks  caused  by  negligent  acts. 
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From  common  experience  we  know  that 
serious  consequences  frequently  follow  vio- 
lent nervous  shocks  caused  by  fright,  often 
resulting  in  spells  of  sickness,  and  some- 
times in  sudden  death.  Whether  the  phys- 
ical injury  was  the  natural  and  proximate 
result  of  the  fright  or  shock  is  a  question 
to  be  determined  by  the  jury  upon  the  evi- 
dence, showing  the  condition,  circumstances, 
oc(-urrencefl,  etc.  But  it  must  also  appear 
that  the  defendant  could  or  should  have 
known  that  such  negligent  acts  would,  with 
reasonable  certainty,  cause  such  result,  or 
that  the  injury  resulted  from  gross  careless- 
ness or  recklessness,  showing  utter  indiffer- 
ence to  the  consequences,  when  they  should 
have  been  contemplated  by  the  party  doing 
such  acts.  As  a  condition  precedent  to  re- 
covery in  such  cases,  it  must  appear  that  de- 
fendant must  or  ought  to  have  known  of 
plaintiff's  perilous  position  or  condition, 
against  which  he  should  have  to  exercise 
care,  otherwise  such  injury  could  not  be 
within  the  contemplation  of  the  actor,  and 
put  him  upon  notice  as  to  this  special  care. 
In  the  case  at  bar  defendant  company's  serv- 
ants acted  with  utter  indifference  to  the 
plaintiff's  safety,  and  knew  that  plaintiff 
was  a  woman,  and  that  she  and  her  little 
children  lived  and  were  in  her  house  only 
60  steps  away,  and  exposed  to  the  danger; 
and,  after  being  asked  by  her  to  direct  the 
blasting  so  as  not  to  throw  the  rocks  upon 
her  house,  continued  to  blast,  throwing  the 
stones  from  the  size  of  a  gallon  bucket  down 
to  small  stones  upon  and  through  her  house 
and  into  her  yard  and  garden  ( depositing  as 
much  as  a  wagon  load  of  rock  in  her  yard 
and  several  wagon  loads  in  her  garden), 
making  it  necessary  for  her  and  her  children 
to  secrete  themselves  in  the  basement  behind 
a  stack  chimney,  and  even  there  they  were 
in  danger.  From  the  fright  and  nervous 
shocks  received  from  such  blasting  she  testi- 
fied that  she  was  rendered  almost  helpless, 
and  could  not  go  about  her  daily  duties,  and 
could  not  keep  on  her  feet  to  attend  to  her 
children,  and  has  been  affected  ever  since; 
that  it  has  caused  her  female  trouble  out  of 
its  regular  course.  They,  knowing  that 
plaintiff  was  a  woman,  and  knowing  (or 
ought  to  have  known  of)  the  weaknesses  of 
a  woman,  should  have  contemplated  the  ef- 
fects likely  to  be  produced  upon  her  by  such 
danger  and  fright.  We  do  not  wish  to  be 
understood  as  holding  that  an  action  in  a 
case  like  this  would  he  for  mental  suffering 
and  anguish  from  which  no  physical  injury 
or  disease  directly  resulted,  as  that  question 
IS  not  squarely  presented  in  this  appeal.  In 
Bell  V.  Great  Northern  R.  Co,  Ir.  L.  R.  26 
C.  L.  428, — ^the  leading  case  in  support  of 
such  action, — it  is  field  that,  if  such  bodily 
injury  (serious  impairment  to  health)  might 
be  a  natural  consequence  of  fright,  it  might 
be  an  element  of  damage  for  which  a  recov- 
ery might  be  had.  Sedgw.  Damages,  8th  ed. 
8  861,  in  commenting  upon  it,  says:  "The 
principle  adopted  in  this  case  would  seem  to 
be  the  true  one.  The  negligence  of  the  com- 
pany being  admitted,  any  injury  directly  re- 
sulting should  be  compensated."    In  Purcell 
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V.  8t.  Paul  City  R.  Co,  48  Minn.  134,  16  L. 
R.  A.  203,  50  N.  W.  1034,  the  plaintiflf,  a 
pregnant  woman,  was  frightened  by  the  negli- 
gent  conduct  of  defendant  in  running  its 
cars,  miscarried,  and  suffered  permanent  in- 
jur^'. Held,  that  a  cause  of  action  would 
lie.  In  Mack  v.  ISouth  Bound  R.  Co.  62  S. 
C.  323.  40  L.  R.  A.  679,  29  S.  E.  906,  the 
plaintiff  tlirew  himself  down  between  and 
along  the  cross-ties  just  outside  of  the  rail, 
bruising  and  injuring  his  person,  and  barely 
escaped  being  struck  by  the  locomotive,  and 
was  terribly  frightened  and  shocked,  his 
mind  was  affect^  and  partially  destroyed, 
his  reason  unbalanced,  and  for  a  long  time 
was  made  ill  and  sick,  and  suffered  great 
mental  anguish  and  physical  pain  arising 
from  the  terrible  nervous  shock  and  fright. 
Held,  that  an  acC!>n  would  lie.  Sloane  v. 
Southern  California  R.  Co.  Ill  Cal.  668,  32 
L.  R.  A.  193,  44  Pac.  320,  is  cited  as  an  au- 
thority, but  does  not  apply  to  the  principle 
involved.  There  the  recovery  was  had  for 
mortification,  nervous  effects,  and  injuries 
suffered  by  reason  of  the  plaintiff  being  put 
off  the  car  by  the  conductor  after  having 
purchased  a  proper  ticket,  which  was  taken 
up  by  the  conductor  before  reaching  the  sta- 
tion to  change  cars,  and  he  failed  to  give  her 
n  check  to  be  used  on  the  connecting  line. 
Those  which  hold  contra  are  Haile  v.  Texas 
<€  P.  R.  Co.  23  L.  R.  A.  774,  9  C.  C.  A.  134, 
23  U.  S.  App.  80,  60  Fed.  557,  which  holds 
that  where  a  passenger  on  a  railroad  train 
receives  no  bodily  injury  from  an  accident 
caused  by  the  company's  negligence,  but  is 
made  insane  by  the  excitement  and  suffering 
resulting  therefrom,  the  company  is  not  lia- 
ble in  damages,  since  insanity  is  not  a  prob- 
able or  ordinary  result  of  exposure  to  rail- 
road accidents.     Kxcing  v.  Pittsburgh,  C.  C. 


rf  St.  L.  R.  Co.  147  Pa.  40,  14  L.  R,  A.  666, 
23  Atl.  340:  By  negligence  of  defendant'^ 
employees  a  car  was  derailed  and  thrown 
against  plaintiff's  house,  subjecting  her  to 
fright  and  nervous  excitement,  permanently- 
weakening  and  disabling  her.  E^xhibits  no 
cause  of  action.  Mere  fright,  occasioned  by 
accident,  producing  permanent  injury  to  th^ 
nerv'ous  system  is  a  result  too  remote  to  be- 
actionable.  Mitchell  v.  Rochester  R.  Co.  151 
N.  Y.  107,  34  L.  R.  A.  781,  45  N.  E.  354: 
Plaintiff  was  frightened  by  defendant's  neg- 
ligence in  allowing  its  horses  to  nearly  strike 
her,  from  the  fright  of  which  she  miscarried. 
Held,  no  action  lies  where  there  is  no  imme- 
diate personal  injury.  Victorian  R.  Comrs. 
V.  Coultas,  L.  R.  13  App.  Cas.  222,  held  that 
damages  for  a  nervous  shock  or  mental  in- 
jury, caused  by  fright  at  an  impending  neg- 
ligent collision,  are  too  remote.  White  v. 
Sander,  168  Mass.  298,  47  N.  E.  90:  Rock: 
thrown  through  a  window,  and  frightened  a 
woman,  who  suffered  greatly  from  nervous- 
ness. Held  not  to  be  actionable.  Spade  v. 
Lynn  d  B.  R.  Co.  168  Mass.  285,  38  L.  R.  A. 
512,  47  N.  E.  88:  The  conductor  negligent- 
ly put  a  drunken  man  off  the  car.  Plaintiff 
became  frightened  by  the  row,  and  suffered 
mental  and  physical  pain  and  anguish,  and 
was  put  to  great  expense,  but  no  physical 
injury  or  disease  followed  from  it.  Held, 
that  the  action  would  not  lie.  Wyman  v. 
Leavitt,  71  Me.  227,  36  Am.  Rep.  303,  is  to 
tlte  like  effect;  but  the  court  adds  that, 
"whether  fright  of  suflScient  severity  to 
cause  physical  disease  would  support  an  ac- 
tion, we  do  not  now  inquire." 

After  a  careful  examination  of  all  of  the 
defendant's  assignments  of  error,  we  find  no- 
substantial  error,  and  tlie  judgment  is  af- 
fii^ned. 
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LAura  Deane   COX,  by  J.   P.   Finley,  Her 
Next  Friend,  Respt., 
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1.  The  mere  fact  that  the  verdict  of  a 
coroner's  $nry  mnmt  be  returned  to 
and  filed  with  the  clerk  of  a  court  of 
record  In  a.  state  where  the  coroner  has  no 
Judicial  functions  does  not  make  It  Judicial  In 
character,  so  as  to  entitle  It  to  admission, 
in  an  action  at  law,  as  evlden-ce  of  the  facts 
found  by  him. 

2.  The  luclnalon  of  an  authenticated 
copy    of   a    coroner's    Inquest    In    the 

NoTK. — As  to  admlssrbijity  of  record  of  cor^ 
oner's  Inquest  In  evidence,  see  also,  In  this 
series.  United  States  L.  Ins.  Co.  v.  Klelgast 
(111.)  6  L.  R.  A.  65,  and  Consolidated  Ice  Mach. 
Co.  V.  Keifer  (111.)  10  L.  R.  A.  696. 

As  to  presumption  against  suicide,  see  also 
Lcman  v.  Manhattan  L.  Ins.  Co.  (La.)  24  L.  R. 
A.  589;  Mutual  L.  Ins.  Co.  v.  Wlswell  (Kan.) 
35  L.  R.  A.  258,  and  cases  In  note  on  page  262  ; 
and  Johns  v.  Northwestern  Mut.  Relief  Asso. 
(Wis.)  41  L.  R.  A.  589. 
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proofs  of  death  of  a  member  of  a  motaat 
benefit  society  does  not  render  it  admissible 
in  evidence  against  the  beneficiary  in  an  ac- 
tion on  the  certificate,  where  the  proofs  were 
furnished  by  the  subordinate  lodge  of  which 
deceased  was  a  meml)er. 
■8.  To  defeat  recovery  upon  a  mutual 
benefit  certificate  because  of  suicide  of 
the  member,  the  burden  of  establishing  sui- 
cide is  upon  the  society. 

4.  To  'warrant  the  direction  of  a  ver- 
dict for  defendant  in  an  action  on  a  mu- 
tual benefit  certificate  because  the  death  wa» 
not  the  result  of  natural  causes,  the  testi- 
mony adduced  tending  to  establish  that  fact 
must  be  such  that  there  cannot  reasonably  be 
two  opinion^  touching  the  result. 

5.  >iVords  used  by  the  court  In  In* 
structlngr  the  Jury  must,  in  determining* 
whether  or  not  they  were  erroneous,  be  con- 
strued in  the  sense  in  which  they  were  used. 

G.  The  presuniptlon  of  death  from  nat- 
ural causes  may  be  considered  by  the 
Jury  In  determining  the  cause  of  death  of  a 
member  of  a  mutual  benefit  society,  who  was 
found  dead  in  the  water,  where  the  evidence- 
is  not  such  as  to  explain  or  Indicate  how  the 
body  came  to  be  there. 

(January  12,  1903.) 


1903. 


Cox  V.  Royal  Tbibe  of  Joseph. 


621 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah 
Oounty  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  payment  of  the  amount 
alleged  to  be  due  on  a  benefit  certificate.  Af- 
firmed, 

.    Statement  by  WolvertoAy  J.: 

This  is  an  action  to  recover  upon  a  bene- 
ficiary certificate  for  $2,000,  issued  by  the 
•defendant  to  Capitola  Blanche  Cox,  a  mar- 
ried woman,  in  favor  of  the  plaintiff,  her 
daughter.  Immediately  prior  to  the  death 
of  Mrs.  Cox,  which  occurred  July  1,  1899, 
she  was  engaged  in  conducting  a  restaurant 
at  No.  206  Madison  street,  between  First 
and  Front,  in  the  city  of  Portland.  She  had 
been  engaged  in  the  business  some  six  weeks 
or  more,  and  lived  in  a  room  adjoining  or 
over  the  restaurant.  Early  in  May  she  had 
a  severe  attack  of  la  grippe,  was  attended 
by  a  physician,  and  found  to  be  suffering 
from  intense  ^ain  in  the  head,  and  was  at 
times,  as  described  by  the  physician, ''  nearly 
wild."  She  apparently  recovered  from  this 
trouble  by  the  last  of  the  month,  except  that 
it  left  her  in  a  nervous  condition.  It  was 
her  habit  to  rise  at  5  o'clock  in  the  morn- 
ing, or  earlier,  and  do  her  marketing.  On 
the  evening  of  June  30th,  about  9  o'clock, 
her  daughter,  who  was  making  her  home 
with  J.  P.  Finley,  some  two  and  a  half 
blocks  distant,  was  with  her  at  the  restau- 
rant, and  testified  that  her  mother  walked 
part  of  the  way  home  with  her;  that  she 
-said  she  did  not  feel  like  going,  had  to  stop 
and  rest  on  the  way,  and  was  so  tired  that 
tne  witness  requested  her  to  return,  which 
she  did;  that  she  was  with  her  mother  the 
second  day  before  her  decease,  and  that  she 
was  light-hearted;  that  shortly  before  her 
death  she  had  a  slight  stroke  of  paralysis, 
but  that  it  did  not  amount  to  anything; 
that  her  financial  condition  was  such  that 
she  had  to  call  upon  some  of  her  friends  for 
assistance,  among  whom  were  Miss  Anna 
Finley  and  Mrs.  Green,  the  latter  living  at 
Hamilton  avenue,  South  Portland,  from 
whom  she  borrowed  something  like  $100; 
that  Mrs.  Green  lived  south  of  where  de- 
ceased was  found,  and  that  she  could  have 
-conveniently  gone  that  way  in  going  to  her 
place  of  residence;  and  that  she  went  to  see 
Mrs.  Green  frequently,  gping  both  in  the 
daytime  and  the  evening.  Inez  Jenkins 
testified  that  she  had  a  rooming  house  ad- 
joining the  restaurant,  and  that  Mrs.  Cox 
roomed  with  her  occasionally;  that  witness 
saw  her  and  talked  to  her  about  10  o'clock, 
after  she  ha-d  retired,  on  the  evening  before 
lier  death;  that  she  said  she  had  a  great 
deal  of  trouble  in  her  restaurant,  and  had 
just  employed  a  married  man  and  his  wife 
to  cook  for  her;  that  she  spoke  of  beine 
tired,  and  complained  of  the  top  of  her  head 
hurting  her,  and  said  that  when  she  laid 
down  at  night  she  wrung  a  towel  out  of  ice 
water  and  put  it  on  her  head;  that  she  had 
been  complaining  of  her  head  for  about 
three  weeks;  that  she  said  she  thought  her 
business  would  be  prosperous  if  she  only 
bad  the  means  to  get  ahead,  and  remarked 
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that  she  had  but  little  means  with  which 
to  obtain  provisions  for  breakfast;  that  she 
left  the  room  about  5  o'clock  in  the  morn- 
ing ;  that  at  one  time  previous  witness  heard 
her  say  she  had  a  notion  to  take  a  revolver 
and  blow  out  her  brains,  but  laughed  when 
she  said  it,  and  witness  thought  little  about 
the  incident;  that  she  was  in  the  habit  of 
carrying  a  revolver  for  self -protection,  and, 
as  a  rule,  she  went  in  the  morning  to  Duffy's 
market,  on  the  corner  of  Front  and  Madi- 
son; that  on  the  morning  in  question  the 
meat  was  sent  over  to  the  restaurant,  and 
that  witness  found  her  purse,  after  her  death 
at  the  restaurant,  with  a  little  money  in 
it.  It  is  further  shown  that  at  7:16  o'clock 
in  the  morninjj  of  July  Ist  her  body  was 
found  floating  in  an  eddy  of  the  river  at  the 
foot  of  Mead  street,  about  a  mile  south  of 
her  place  of  business.  The  river  was  high, 
9.nd  at  the  place  referred  to  the  water  was 
from  4  to  8  or  10  feet  deep.  It  was  near 
the  railroad  track,  along  which  the  old 
macadamized  road  ran,  which  was  usually 
traveled  by  persons  going  to  and  from  parts 
of  South  Portland.  When  first  seen,  her 
body  was  10  or  16  feet  from  shore,  face  up- 
ward, and  her  hair  loose,  and  gathered  about 
her  face.  On  the  shore,  and  within  a  few 
feet  of  the  water's  edge,  was  found  her  straw 
hat,  underneath  which  were  deposited  her 
pistol  and  a  note  in  her  handwriting,  writ- 
ten with  a  lead  pencil  on  yellow  paper,  con- 
taining these  words  and  figures,  "  Mrs.  Cox, 
206  Madison  Street,"  and  near  by  was  her 
cape  or  cloak.  The  margin  of  the  river, 
from  the  road  down  to  the  water,  was  cov- 
ered with  grass,  and  the  track  of  a  woman 
heading  toward  the  stream  was  found  at 
the  water's  edge,  partly  covered  by  the 
water.  Her  two  account  books,  tied  together 
with  a  string,  which  she  was  in  the  habit  of 
carrying  with  her  when  marketing,  were 
found  in  the  water  near  the  shore,  and  the 
paper  upon  which  the  note  was  written  was 
apparently  taken  from  one  of  these  books. 
Examination  of  the  body  disclosed  that  the 
lungs  were  free  from  water;  that  sand  was 
contained  in  her  nostrils,  that  her  lips  were 
of  a  violet  color,  and  that  there  were  no 
bruises  upon  the  body,  or  any  indication  of 
violence.  Dr.  Candiani,  the  physician  who 
examined  her  at  the  morgue  during  the  cor- 
oner's iuque.st,  testified  that  the  indications 
showed  that  she  died  from  asphyxiation, — 
that  is  to  say,  on  being  submerged  she  closed 
her  mouth,  thereby  excluding  water  from 
the  lungs,  resulting  in  asphyxiation;  and 
that  the  body  had  the  appearance  of  hav- 
ing been  in  the  water  a  short  time  only, — 
from  two  to  four  or  five  hours.  Mrs.  Cox 
was  about  thirty-seven  years  of  age,  stout 
build,  weighing  185  pounds  and  upward. 
The  jury  were  taken  to  view  the  place  where 
her  body  was  found.  During  the  course  of 
the  trial  the  record  of  the  coroner's  inquest 
was  offered  in  evidence  by  the  defendant  for 
the  purpose  of  showing  that  death  was  the 
result  of  suicide,  there  being  a  clause  in 
the  policy  voiding  it  if  death  was  so  occa- 
sioned, and,  upon  objections  interposed 
thereto,  it  was  rejected  by  the  court.    The 
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defendant  also  offered  in  evidence  proofs  of 
Mrs.  Cox's  death,  submitted  by  J.  H. 
Bridgeford^  scribe  of  the  local  lodge,  to  the 
supreme  executive  council,  with  a  copy  of 
the  coroner's  record  attached  thereto,  where- 
upon objection  was  again  made  to  the  in- 
troduction of  such  record,  but  not  as  to  the 
other  proofs,  and,  defendant's  counsel  being 
unwilling  to  segregate  it  therefrom,  the 
wliole  was  rejected.  At  the  close  of  plain- 
tiff's case,  and  again  at  the  close  of  the 
testimony,  the  defendant  moved  for  a  non- 
suit, which  motion  was  in  each  instance  de- 
nied. Defendant  also  requested  the  court 
to  direct  the  jury  to  find  a  verdict  for  de- 
fendant. This  waa  also  refused,  and,  the 
verdict  and  judgment  being  for  plaintiff,  the 
defendant  appeals. 

Mr.  R.  A.  Iieiter,  with  Messrs,  Harry 

B.  Walker  and  William  D.  FentoA»  for 

appellant : 

The  verdict  rendered  by  a  coroner's  jury 
at  an  inquest  held  over  the  body  of  a  de- 
ceased person  is  admissible  in  evidence  in 
an  action  to  recover  upon  a  certificate  of 
insurance  held  by  him.  The  findings  of  the 
coroner's  jury  were  competent,  but  not  con- 
clusive, evidence  in  this  case,  that  deceased 
committed  suicide. 

1  Hill's  Code,  §§  729,  730,  734,  1027, 
1660-1606;  United  States  L.  Ins.  Co.  v. 
Vooke,  129  111.  567,  suh  nom.  United  States 
L,  Ins.  Co.  V.  Kielgast,  6  L.  R.  A.  66,  22  N. 
E.  467;  Grand  Lodge  L  O.  of  M.  A.  v. 
Wieting,  108  111.  408,  48  N.  E.  59;  Pyle  v. 
Pyle,  158  111.  289,  41  N.  E.  999;  Meteradi 
V.  Modem  Brotherhood,  112  Iowa,  622,  84 
N.  W.  408;  Zimmerman  v.  Masonic  Aid 
Asso,  75  Fed.  239;  Supreme  Lodge  K.  of 
H.  V.  Fletcher,  78  Miss.  377,  29  So.  523; 
Waliher  v.  Mutual  L.  Ins.  Co.  65  Cal.  417, 
4  Pac.  413;  People  v.  Devine,  44  Cal.  452; 
Fein  v.  Covenant  Mut.  Ben.  Asso.  60  111. 
App.  276;  1  Greenl.  Ev.  15th  ed.  S  666; 
hutual  Ben.  L.  Ins.  Co.  v.  Higginhotham, 
95  U.  S.  380-390,  24  L.  ed.  499-503. 

A  copy  of  the  findings  on  a  coroner's  in- 

Suest,  furnished  as  a  part  of  the  proofs  of 
eath  of  the  insured,  is  admissible,  on  be- 
half of  the  defendant  in  an  action  on  the 
policy,  as  prima  facie  evidence  to  establish 
a  defense  of  suicide.  The  fact  of  suicide  is 
prima  facie  found,  and  must  be  overcome. 
Sharland  v.  MVashington  L.  Ins.  Go.  41  C. 

C.  A.  307,  101  Fed.  206;  Keels  v.  Mutual 
Reserve  Fund  Life  Asso.  29  Fed.  198;  Mu- 
tual Ben.  L.  Ins.  Co.  v.  Neurton,  22  Wall. 
32,  22  L.  ed.  793 ;  Mutual  Ben.  L.  Ins.  Co.  v. 
Higginhotham,  95  U.  S.  380,  24  L.  ed.  499; 
Hart  v.  Fraternal  Alliance,  108  Wis.  490, 
84  N.  W.  851;  Leman  v.  Manhattan  L.  Ins. 
Co.  40  La.  Ann.  1189,  24  L.  R.  A.  589,  15 
So.  388;  Modem  Woodmen  v.  Von  Wald,  6 
Kan.  App.  231,  49  Pac.  782;  Zimmerman  v. 
Masonic  Aid  Asso.  75  Fed.  236;  Dennis  v. 
Union  Mut.  L.  Ins.  Co.  84  Cal.  570,  24  Pac. 
120;  Sackherger  v.  National  Grand  Lodge 
I.  0.  T.  L.  73  Mo.  App.  38;  Lee  v.  George 
Knapp  d  Co.  55  Mo.  App.  390;  Knights  of 
Pythias  v.  Steele,  107  Tenn.  1,  63  S.  W. 
60  L.  R.  A. 


1126;  OiMrdian  Mut.  L.  Ins.  Co.  v.  Hogan, 
80  111.  35,  22  Am.  Rep.  180. 

The  trial  court  erred  in  failing  to  direct 
the  jury  to  return  a  verdict  for  the  defend- 
ant, l^e  claim  that  deceased  was  accident- 
ally drowned  is  the  merest  conjecture. 
Death  by  suicide  is  the  only  reasonable  ex- 
planation of  the  facts  in  the  case. 

Supreme  Lodge  K.  of  H.  v.  Fletcher,  78 
Miss.  388,  29  So.  523;  Inghram  v.  National 
Union,  103  Iowa,  395,  72  N.  W.  659;  Mw . 
tual  L.  Ins.  Co.  v.  Tillman,  84  Tex.  31,  1» 
S.  W.  294;  Chicago  Guaranty  Fund  Life 
Soc.  V.  Wilson,  55  111.  App.  138;  Komfeld 
V.  Supreme  Lodge  0.  of  M.  P.  72  Mo.  App. 
604;  Mutual  L.^ Ins.  Co.  v.  Hayward  (Tex. 
Civ.  App.)  27  S.  W.  36,  12  Tex.  Civ.  App. 
392,  34  S.  W.  801;  Rens  v.  Northv>eMem 
Mut.  Relief  Asso.  100  Wis.  266,  75  N.  W. 
991;  Parish  v.  Mutual  Ben.  L.  Ins.  Co.  19 
Tex.  Civ.  App.  457,  49  S.  W.  153;  Agen  v. 
Metropolitan  L.  Ins.  Co.  105  Wis.  217,  80 
N.  W.  1020;  Sovereign  Camp  Woodmen  v. 
Nailer,  24  Ind.  App.  108,  56  N.  £.  255; 
Beverly  v.  Supreme  Tent  of  M.  115  Iowa,. 
524,  88  N.  W.  1054;  Pagett  v.  Connecticut 
Mut.  L.  Ins.  Co.  55  App.  Div.  628,  66  N.  Y. 
Supp.  804;  Supreme  Court  of  Honor  v. 
Schwartz,  96  111.  App.  587,  Affirmed  in  194 
III.  344,  62  N.  E.  77/;  Prudential  Ins.  Co. 
V.  Breustle,  19  Ky.  L.  Rep.  544,  41  S.  W.  9. 

Messrs.  Arthur  O.  Spenoer  and  Cliam* 
berlain  Sc  Thomas,  for  respondent: 

Under  the  Constitution  and  laws  of  our 
state  the  office  of  coroner  is  administrative., 
and  his  duties  are  purely  ministerial.  It 
ha3  been  shorn  of  the  judicial  functions  that 
attached  to  it  at  common  law,  and  is  not 
recognized  as  a  court  of  record,  like  it  i» 
in  Enffland.  The  proceedings  at  an  inquest 
are  taken  extrajudicially,  and  the  verdict  of 
the  coroner's  jury  is  inadmissible  in  evi- 
dence in  an  action  between  parties  who  were 
strangers  to  the  investigation. 

Or.  Const,  art.  6.  |  6,  art.  7,  §  9;  Hill's 
Code,  §§  1663,  1664,  1666-1668;  Germania 
L.  Ins.  Co.  V.  Ross  Leuin,  24  Colo.  43,  51 
Pac.  488;  Mead  v.  Boston,  3  Cush.  404;  Oris- 
field  V.  Ferine,  15  Hun,  200;  State  use  of 
Grice  v.  Cecil  County,  54  Md.  426;  Mutual 
L.  Ins.  Co.  V.  Schmidt,  0  Ohio  Dec.  Reprint^ 
901 ;  Miller  v.  Southern  P.  Co.  20  Or.  285, 
26  Pac.  70;  Supreme  Council  of  R.  A,  v. 
Brashcars,  89  Md.  626,  43  Atl.  866;  1 
Greenl.  Ev.  §  550:  Goldschmidt  v.  Mutual 
L.  Ins.  Co.  102  y.  Y.  486,  7  N.  E.  408; 
Union  Cent.  L.  Ins.  Co.  v.  Hollowell,  14  Ind. 
App.  611,  43  N.  E.  277:  Ralston's  Petition, 
9  Pa.  Dist.  R.  514 :  Cook  v.  New  York  C.  R. 
Co.  5  Lans.  401:  State  v.  Turner,  Wright 
(Ohio)  21;  Fisher  v.  Fidelity  Mut.  Life 
Asso.  188  Pa.  0.  41  Atl.  467 :  Wasey  v.  Trav- 
elers' Ins.  Co.  126  Midi.  127,  85  N.  W.  459. 

The  laws  of  the  defendant  society  make 
it  the  duty  of  the  subordinate  lodge  of  the 
defendant,  of  whicli  the  deceased  was  a  mem- 
ber, to  notify  the  supreme  lodge  of  her 
death,  and  require  the  subordinate  lodge  to 
furnish  to  said  supreme  lodge  proofs  of 
death  on  blanks  furnii^hed  by  the  latter. 
The  subordinate  lod^  is  the  agent  of  the 
supreme  lodge,  and  the  officers  of  the  former 


1908. 


Ck)x  v.  RoTAL  Tbibe  of  Joseph. 


628 


are  its  agents  and  the  subagents  of  the  su- 
preme lodge.  There  is  no  provision  requir- 
ing the  beneficiary  to  make  proofs  of  death. 
The  proofs  in  this  case,  prepared  by  appel- 
lant itself,  could  not  bind  respondent,  and 
the  court  committed  no  error  in  refusing 
to  admit  in  evidence  the  portions  of  them 
that  were  objected  to. 

Buprcme  Council,  O,  B,  L.  v.  Boyle,  10 
Ind.  App.  301,  37  N.  E.  1105;  Bentz  v. 
"Northwaiei-n  Aid  Aaso,  40  Minn.  202,  2 
L.  R.  A.  784,  41  N.  W.  1037 ;  Bulfalo  Loan, 
Trust,  d  8,  D,  Co,  v.  Knights  Templar  d 
M,  Mut,  Aid,  56  Hun,  303,  9  N.  Y.  Supp. 
346;  Goldschmidt  v.  Mutual  L.  Ins.  Co.  102 
N.  Y.  480,  7  N.  E.  408;  2  Bacon,  Ben.  Soc. 
§  471;  McMaster  v.  Insurance  Co,  of  N,  A. 
66  N.  Y.  228,  14  Am.  Rep.  239;  Supreme 
Council  of  R,  A,  v.  Brashears,  89  Md.  626, 
43  Atl.  866;  Anderson  v.  Supreme  Council, 
O.  of  C,  F.  135  N.  Y.  109,  31  N.  E.  1092. 

The  instruction  that  the  presumption  of 
law  is,  in  the  absence  of  any  evidence  as 
to  the  cause  of  death,  that  it  happened  frpm 
natural  causes,  and  that  such  death  did  not 
arise  from  self-destruction;  but  this  is 
only  a  disputable  presumption,  and  if,  from 
all  the  evidence  in  the  case,  you  find  by  the 
preponderance  thereof  that  she  came  to  her 
death  by  her  own  hands,  whether  she  was 
sane  or  insane,  you  must  find  for  defend- 
ant,— is  a  correct  statement  of  the  law. 

JEtna  L,  Ins,  Co.  v.  Ward,  140  U.  S.  76, 
36  L.  ed.  371,  11  Sup.  Ct.  Rep.  720;  Trav- 
ellers' Ins.  Co,  V.  McConkey,  127  U.  S.  664, 
32  L.  ed.  310,  8  Sup.  Ct.  Rep.  1360;  Home 
Benefit  Asso,  v.  Sargent,  142  U.  S.  693-700, 

35  L.  ed.  1163-1166,  12  Sup.  Ct.  Rep.  332; 
SluMrland  v.  Washington  L,  Ins.  Co,  41  C. 
C.  A.  307,  101  Fed.  213;  Leman  v.  Manhat- 
tan L.  Ins,  Co,  46  La.  Ann.  1193,  24  L.  R. 
A.  689,  15  So.  388;  Agen  v.  Metropolitan 
L:  Ins.  Co,  106  Wis.  226,  80  N.  W.  1020; 
Mutual  L,  Ins.  Co,  v.  Wistoell,  66  Kan.  765, 

36  L.  R.  A.  258,  44  Pac.  996;  Metzradt  v. 
Modern  Brotherhood,  112  Iowa,  627,  84  N. 
W.  498;  Travelers'  Ins,  Co.  v.  Nitterhonse, 
11  Ind.  App.  155,  38  N.  E.  1110;  Accident 
Ins.  Co.  V.  Bennett,  90  Tenn.  256,  16  S.  W. 
724;  Ingraham  v.  National  Union,  103  Iowa, 
398,  72  N.  VV.  659;  Jones  v.  Brooklyn  L, 
Ins.  Co.  61  N.  Y.  79. 

The  evidence  in  this  case  not  only  fails 
to  show  voluntary  self-destruction  to  the 
exclusion  of  all  other  reasonable  hypotheses, 
but  it  establishes  facts  and  conditions  posi- 
tively inconsistent  with  the  theory  of  the 
defense  that  deceaseu  came  to  her  death  by 
drowning.  Any  fairminded  court  sitting  as 
a  jury  would  have  been  compelled  to  have 
found  for  the  plaintiff,  and  to  have  in- 
structed the  jury  to  find  for  defendant  would 
have  been  a  judicial  outrage  under  the  cir- 
cumstances in  this  case. 

TrOA^elers*  Ins.  Co.  v.  Nitterhouse,  11  Ind. 
App.  165,  38  N.  E.  1110;  Washburn  v.  Na- 
tional Acci.  Soc,  32  N.  Y.  S.  R.  34,  10  N.  Y. 
Supp.  366;  Stephenson  v.  Bankers*  Life 
Asso.  108  Iowa,  637,  79  N.  W.  469 ;  Fidelity 
d  C.  Co.  V.  Weisv,  80  111.  App.  606;  Leman 
v.  Manhattan  L.  Ins,  Co.  46  La.  Ann.  1192, 
24  L.  R.  A.  689,  16  So.  388;  Ooldschmidt  v. 
60  L.  R.  A. 


Mutual  L,  Ins,  Co.  102  N.  Y.  486,  7  N.  E. 
408 ;  Home  Benefit  Asso.  v.  Sargent,  142  U. 
S.  697,  36  L.  ed.  1164,  12  Sup.  Ct.  Rep.  332; 
Mallory  v.  Travelers^  Ins.  Co,  47  N.  Y.  64, 
7  Am.  Rep.  410 ;  Phillips  v.  Louisiana  Equi^ 
table  L.  Ins,  Co,  26  La.  Ann.  406,  21  Am. 
Rep.  549 ;  Supreme  Lodge,  K.  of  P.  v.  Beck, 
181  U.  S.  49,  46  L.  ed.  741,  21  Sup.  Ct.  Rep. 
632;  Ingersoll  v.  Knights  of  G.  R,  47  Fed. 
272;  Sharland  v.  Washington  L.  Ins,  Co. 
41  C.  C.  A.  307,  101  Fed.  213;  Mutual  L. 
Ins,  Co,  V.  Wisu>ell,  66  Kan.  766,  36  L.  R. 
A.  268,  44  Pac.  996;  Metzradt  v.  Modern 
Brotherhood,  112  Iowa,  622,  84  N.  W.  498; 
(icrmania  L,  Ins,  Co,  v.  Ross  Levnn,  24 
Colo.  43,  61  Pac.  488;  Accident  Ins.  Co.  v. 
Bennett,  90  Tenn.  266,  16  S.  W.  723;  Trav- 
ellers* Ins,  Co,  V.  McConkey,  127  U.  S.  664, 
32  L.  ed.  310,  8  Sup.  Ct.  Rep.  1360;  Keels 
V.  Mutiial  Reserve  Fund  Life  Asso.  29  Fed. 
198;  Beckett  v.  Northwestern  Masonic  Acci. 
Asso.  67  Minn.  300,  69  N.  W.  923;  Supreme 
Council  of  R.  A.  v.  Brashears,  89  Md.  626, 
43  Atl.  866;  Sperry  v.  Wesco,  26  Or.  484, 
38  Pac.  623;  Liebe  v.  Nicolai,  30  Or.  366, 
48  Pac.  172;  Montour  v.  Grand  Lodge,  38 
Or.  69,  62  Pac.  624;  State  v.  Foot  You,  24 
Or.  62,  32  Pac.  1031,  33  Pac.  637;  Hard- 
wick  v.  State  Ins.  Co,  23  Or.  291,  31  Pac* 
650;  McBride  v.  Northern  P.  R.  Co.  19  Or. 
71,  23  Pac.  814. 

WolvertoA,  J.,  delivered  the  opinion  of 
the  court: 

The  first  ques|;ion  of  vital  importance  pre- 
sented is  respecting  the  admissibility  of  the 
record  of  the  coroner's  Inquisition  super 
visum  corporis  as  independent  evidence  to 
show  the  fact  of  suicide.  The  contention 
of  counsel  is  that  defendant  was  entitled  to 
have  it  go  to  the  jury,  not  as  conclusive* 
evidence  of  the  fact,  but  along  with  the 
other  evidence  bearing  upon  the  subject  for 
their  consideration.  Anciently,  the  office  of 
coroner  was  of  great  dignity,  and  exercised 
by  persons  of  high  authority,  as  well  as  by 
those  in  lesser  degree  and  station.  Black- 
stone  says:  "There  are  also  particular  cor- 
oners for  every  county  of  England,  usually 
four,  but  sometimes  six,  and  sometimes 
fewer.  This  office  is  of  eq^ual  antiquity  with 
the  sherifi',  and  was  ordained  together  with 
him  to  keep  the  peace  when  the  earls  ^ve  up 
the  wardship  of  the  county.  He  is  still 
chosen  by  all  the  freeholders  in  the  county 
court."  1  Bl.  Com.  *347.  As  ascertained 
in  great  measure  from  the  statute  (4  £dw. 
I.  de  officio  coronatoris) ,  the  powers  and  du- 
ties of  the  coroner  are  both  judicial  and  min- 
isterial, his  judicial  authority  extending  to 
inquiries  touching  the  manner  of  death  of 
any  person  slain  or  dying  suddenly,  or  in 
prison,  which  must  be  super  visum  corporis; 
and  also  to  inquiries  respecting  treasure 
trove  and  shipwreck.  His  ministerial  office 
is  only  as  the  sheriiT's  substitute.  1  BI. 
Com.  •349 ;  2  Bacon,  Abr.  428.  A  coroner'a 
court  in  England  is  a  court  of  record,  and 
upon  a  finding  of  felo  de  se  the  executor  or 
administrator  may  remove  the  inquest  of  of- 
fice into  the  court  of  the  King's  bench,  and 
traverse  it;   for  it  is  said:     "It  would  b3 
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hard  that  he  should  he  concluded  hy  an  in* 
quisition,  which  is  nothing  more  than  an  in- 
quest of  office,  taken  behind  his  back."  Star- 
kie,  Ev.  10th  ed.  '404;  7  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  604;  1  Hale,  P.  C.  416,  417; 
Gamett  v.  Ferrand,  6  Barn.  &  C.  611.  In 
the  United  States  they  are  generally  denom- 
inated courts  of  inferior  jurisdiction,  and 
not  of  record.  7  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  004.  But  in  this  state  the  organic  act 
does  not  so  much  as  dignify -the  ottice  with 
any  judicial  functions  whatever.  Ck>nst. 
art.  6,  §  6;  art.  7,  §S  1,  9.  In  the  case  of 
a  felo  do  se,  under  the  old  law  his  goods  and 
chattels  were  forfeited  to  the  King,  and  his 
body  was  given  over  to  an  ignominious  bur- 
ial, these  resultant  leatures  giving  the  in- 
quisition the  semblance  of  an  action  in  rem, 
which  determined  the  status  both  of  the  per- 
son of  the  deceased  and  of  his  goods  and 
chattels.  So  it  has  come  to  be  held  in  Eng- 
land that  inquisitions  post  mortem  are  ad- 
missible as  evidence  of  the  status,  but  not 
conclusive.  Sergeson  v.  Sealey,  2  Atk.  412; 
Starkie,  Ev.  10th  ed.  •406;  1  Greenl.  Ev. 
loth  ed.  §  556.  A  like  rule  has  been  pro- 
mulgated in  some  of  the  states  of  the  Union, 
based  upon  the  reasoning  that  gave  rise  to 
it  in  the  country  of  its  nativity.  United 
States  L.  Ins.  Co.  v.  Vooke,  129  111.  657,  suh 
nom.  United  States  L.  Ins.  Co.  v.  Kielgasi, 
6  L.  R.  A.  65,  22  N.  E.  467 ;  Pyle  v.  Pyle, 
158  111.  289,  41  N.  E.  999;  Or/ind  Lodge  I. 
O.  of  M.  A.  V.  Wieting,  168  111.  408,  48  N.  E. 
59 ;  Supreme  Lodge  K.  of  H,  v.  Fletcher,  78 
Miss.  377,  28  So.  872,  29  So.  523;  Metzradt 
V.  Modern  Brotherhood,  112  Iowa,  522,  84 
N.  W.  498.  The  leading  case  is  perhaps  the 
first  cited, — United  States  L.  Ins.  Go.  v. 
Vocke, — which  bases  the  rule,  not  upon  the 
'ground  that  the  coroner  acts  in  a  judicial 
capacity,  for  the  organic  act  of  the  state  of 
Illinois  deprived  him  of  any  such  power,  but 
for  the  reason  that  the  inquisition  is  made 
by  a  public  officer,  acting  under  the  sanc- 
tion of  an  official  oath  in  the  discharge  of  a 
public  duty  enjoined  upon  him,  and  returned 
to  and  filed  in  the  office  of  the  clerk  of  the 
circuit  court,  as  required  by  law;  Mr.  Jus- 
tice Baker,  in  his  concurring  opinion,  af- 
fti-ming  that  such  an  inquisition  thereby  be- 
came a  record  of  the  circuit  court,  and  as 
such  is  competent  as  testimony.  This  au- 
thority is  apt  under  our  Constitution  as  well, 
in  so  far  as  it  discards  the  idea  that  a  coro- 
ner's inquest  is  judicial  in  character.  Un- 
der our  statute  the  coroner  has  power,  when 
informed  that  a  person  has  been  killed  or 
dangerously  wounded  by  another,  or  has  sud- 
denly died  under  such  circumstances  as  to 
afiord  a  reasonable  ground  to  suspect  that 
his  death  has  been  occasioned  by  criminal 
means,  or  has  committed  suicide,  to  inquire, 
by  the  intervention  of  a  jury,  into  the  cause 
of  the  death  or  wound,  and  to  perform  the 
other  duties  incidental  thereto  in  the  man- 
ner prescribed  by  statute.  Ballinger  &  C. 
Anno.  Codes  &  Statutes,  §  1045.  His  duty 
requires  him  to  go  to  the  place  where  the 
dead  or  wounded  person  is,  and  summon  six 
qualified  persons  to  serve  as  jurors,  whose 
duty  it  becomes,  on  being  sworn,  to  inquire 
•60  L.  R.  A. 


who  the  person  was,  and  when,  where,  and 
by  what  means  he  came  to  his  death  or  was 
wounded,  as  the  case  may  be,  and  into  the 
circumstances  attending  the  death  or  wound- 
ing, and  give  a  true  verdict  therein  accord- 
ing to  the  evidence  offered  or  arising  from 
the  inspection  of  tne  body.  He  must  sub- 
pcena  and  examine  as  witnesses  every  per- 
son who,  in  his  opinion,  has  knowledge  of 
the  material  facts;  also  a  surgeon  or  physi- 
cian, who  must  inspect  the  body,  and  give  a 
professional  opinion  as  to  the  cause  of  death 
or  wound;  and,  for  the  purpose  of  compel- 
ling such  witnesses  to  attend  and  testify,  or 
punishing  them  for  disobedience,  he  is  to  be 
deemed  a  magistrate.  The  testimony  of  the 
witnesses  and  the  verdict  must  be  reduced  to 
writing.  If  the  jury  find  that  a  crime  has 
been  committed,  the  coroner  must  forthwith 
deliver  the  testimony  and  verdict  to  a  magis- 
trate; but,  if  they  do  not  so  find,  he  must 
return  the  same  to  the  clerk  of  the  county 
court;  and,  if  the  verdict  also  charge  a  per- 
son with  the  commission  of  the  crime,  the 
magistrate  is  immediately  to  issue  a  war- 
rant for  the  arrest  of  such  person  as  on  an 
information,  and,  when  brought  before  him, 
to  examine  into  the  charge  contained  in  the 
verdict.  Id.  §§  1683  to  1690,  inclusive.  Ac- 
cording to  this  procedure,  if  the  jury  do  not 
find  that  a  crime  has  been  committed,  the 
testimony  and  verdict  must  be  returned  to 
the  clerk  of  the  county  court,  which,  under 
the  Constitution,  is  a  court  of  record.  This 
would,  perhaps,  include  a  verdict  that  death 
was  self-infiicted,  so  that  we  have  almost  a 
parallel  with  the  Illinois  case.  However,  it 
seems  to  us  that  that  case  and  those  that 
follow  it  proceed  upon  an  erroneous  princi- 
ple. Such  a  document,  before  it  can  be  ad- 
missible under  any  of  the  older  authorities, 
must  be  judicial  in  character,  and  we  can- 
not think  that  the  mere  fact  that  it  is  re- 
quired to  be  returned  to  and  filed  with  the 
clerk  of  a  court  of  record  endows  it  with 
that  vitality.  Mr.  Starkie's  classification  of 
judicial  documents  is:  (1)  Judgments, 
decrees,  and  verdicts,  and  (2)  inquisitions, 
depositions,  and  examinations  taken  in  the 
course  of  a  judicial  proceeding.  A  third  in- 
cludes writs,  warrants,  pleadings,  etc.  Of 
inquisitions  he  then  says:  "Such  inquests 
as  are  of  a  public  nature,  and  taken  under 
competent  authority,  to  ascertain  a  matter 
of  public  interest,  are,  upon  principles  al- 
ready announced,  admissible  in  evidence 
against  all  the  world.  They  are  very  analo- 
gous to  adjudications  in  rem,  being  made  on 
l^half  of  the  public.  No  one  is  properly  a 
stranger  to  them,  and  all  who  can  be  affected 
by  them  usually  have  the  power  of  contest- 
ing them."  Starkie,  Ev.  10th  ed.  *316, 
*403,  *404.  We  have  seen  that  when  sui- 
cide was  involved  it  was  susceptible  of  trav- 
erse under  the  English  system  in  the  court 
of  the  King's  bench,  and  had  legitimate 
sanction  of  a  judicial  proceeding  in  every 
stage  of  its  progress  and  development;  and 
Greenleaf  does  not  announce  a  different  doc- 
trine. Now,  it  cannot  be  said  that  a  coro- 
ner's inquest  under  our  system  has  the  sanc- 
tion or  18  taken  in  the  course  of  any  judi- 
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•cial  proceeding ;  much  less  that  it  is  of  judi- 
cial impress.  The  verdict  of  the  jury,  if  no 
crime  is  found  to  have  been  committed,  is 
merely  returned  into  a  court  of  record,  with 
no  power  of  revision  or  approval.  If  a 
•crime  has  been  committed,  and  a  person  is 
-charged  therewith,  the  verdict  serves  as  an 
information,  upon  which  a  magistrate  may 
issue  a  warrant  of  arrest,  and  examine  him 
touching  the  charge ;  but  the  inquisition  has 
no  prolMitive  value  in  that  proceeding  even 
fio  that  it  is  wholly  extrajudicial,  and,  with- 
in itself,  is  void  of  all  the  essential  quali- 
ties that  go  to  make  it  independent  evidence 
•of  homicide,  self-inflicted.  This  view  is  sup- 
ported by  abundant  authority,  and  we  be- 
lieve it  to  be  founded  upon  correct  legal 
principles.  Oermania  L.  Ins.  Co.  v.  Rosa 
Lewin,  24  Colo.  43,  51  Pac.  488;  Wasey  v. 
Travelers'  Ins.  Co.  126  Mich.  119,  85  N.  W. 
459;  State  use  of  Orice  v.  Cecil  County,  54 
Md.  426:  Union  Cent.  L.  Ins.  Co.  v.  Hollo- 
well,  14  Ind.  App.  611,  43  N.  E.  277;  Ral- 
Stan's  Petition,  9  Pa.  Dist.  R.  614.  The  rec- 
ord of  the  inquest  was,  therefore,  properly 
1  ejected. 

The  next  question  relates  to  the  refusal  to 
admit  in  evidence  the  proofs  of  death  as  a 
whole,  which  is  assigned  as  error.  A  by- 
law of  the  defendant  provides  that  upon  the 
death  of  the  assured  the  lodge  of  which  he 
was  a  member  shall  at  once  notify  the  su- 
preme executive  council,  giving  the  name  of 
the  deceased  member,  the  number  of  his  cer- 
tificate, and  shall  furnish  upon  blanks  pro- 
vided for  that  purpose  full  and  satisfactory 
proofs  of  death.  The  blank  forms  furnished 
by  the  supreme  lodge  require  that,  in  case  of 
a  voluntary  or  mysterious  death,  a  duly  au- 
thenticated copy  of  the  coroner's  inquest, 
under  his  hand,  must  accompany  the  proofs. 
It  is  undoubtedly  a  well-established  rule  of 
law  that  the  record  of  a  coroner's  inquest 
attached  to  proofs  of  death  made  by  the 
beneficiary  or  his  agent,  in  conformity  to 
blanks  furnished  by  the  company,  is  admis- 
sible in  evidence,  along  with  such  proofs,  up- 
on the  ground  that  it  contains  admissions  of 
the  beneficiary  against  his  interest  as  to  the 
cause  of  death.  Mutual  Ben.  L.  Ins.  Co.  v. 
Newton,  22  Wall.  32,  22  L.  ed.  793;  Mutual 
Ben.  L.  Ins.  Co.  v.  Higginbotham,  96  U.  S. 
380,  24  L.  ed.  499 ;  Keels  v.  Mutual  Reserve 
Fund  Life  Asso.  29  Fed.  198;  Sharland  v. 
Washington  L.  Ins.  Co.  41  C.  C.  A.  307,  101 
Fed.  206;  Eart  v.  Fraternal  Alliance,  108 
Wis.  490,  84  N.  W.  851 ;  Walther  v.  Mutual 
L.  Ins.  Co.  65  Cal.  417,  4  Pac.  413.  But 
the  rule  can  have  no  application  where  such 
proofs  are  furnished  by  the  company's 
agent.  When  thus  furnished,  nothing  con- 
tained therein,  unless  subscribed  by  the 
beneficiary  or  his  agent,  or  at  least  witti  his 
express  or  implied  sanction,  can  operate  as 
an  admission  on  his  part,  and  against  his 
Interest.  Such  declarations,  from  their  very 
nature,  must  necessarily  be  self-serving,  and 
•could  hardly  fail  to  be  conducive  of  abuse 
or  injustice.  By  S  127  of  the  by-laws  of  the 
order,  supra,  it  is  made  the  duty  of  the  sub- 
ordinate lodge  of  which  the  deceased  was  a 
member  to  notify  the  supreme  executive 
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council  of  his  death  in  the  manner  therein 
designated,  and  no  duty  seems  to  have  been 
cast  upon  the  claimant  to  furnish  proofs  of 
death  as  a  prerequisite  to  maintain  an  ac- 
tion upon  the  certificate.  The  subordinate 
lodge  is  thereby  made  the  agent  of  the  exec- 
utive council,  for  whom  it  acts  in  furnishing 
proofs  of  death,  and  not  for  the  claimant. 
Anderson  v.  Supreme  Council,  O.  of  C.  F, 
Uo  N.  Y.  107,  31  N.  E.  1092;  Supreme 
Council,  C.  B.  L.  v.  Boyle,  10  Ind.  App.  301, 
37  N.  E.  1105.  The  death  of  Mrs.  Cox  being 
admitted,  the  object  of  introducing  such 
proofs  in  behalf  of  the  defendant  was  solely 
to  show  the  manner  of  her  death,  it  having 
been  alleged  as  a  defense  that  it  was  the  re- 
sult of  her  own  act.  As  we  have  seen,  the 
record  of  the  coroner's  inquest  is  not  legiti- 
mate evidence  for  that  purpose,  and  it  is  not 
rendered  admissible  because  it  is  sought  to 
be  introduced  along  with  the  other  proofs  of 
death  made  up  by  the  agent  of  the  defend- 
ant, and  could  in  no  way  bind  the  plaintiff 
as  an  admission  touching  the  manner  of 
death.  The  record  was,  therefore,  not  prop- 
er for  the  consideration  of  the  jury,  al- 
though it  constituted  a  part  of  the  proofs; 
there  being  no  controversy  as  to  the  fact  of 
death.  Supreme  Council  of  R.  A.  v.  Bra- 
shears,  89  Md.  624,  43  Atl.  866. 

It  is  further  insisted  that  a  nonsuit 
should  have  been  granted  upon  defendant's 
motion  therefor,  or  that  the  court  should 
have  directed  a  verdict  in  favor  of  the  de- 
fendant, as  requested.  As  to  this  we  are 
clearly  of  the  opinion  that  there  was  suffi- 
cient evidence  adduced  to  justify  the  court 
in  letting  the  case  go  to  the  jury.  The  bur- 
den of  proof  was  with  the  defendant  to  es- 
tablish suicide,  and  this  it  has  not  done  by 
such  clear  and  convincing  evidence,  void  of 
dispute  and  controversy,  as  to  warrant  the 
court  in  directing  a  verdict  in  its  favor. 
There  is  a  presumption  that  death  is  the  re- 
sult of  natural  causes  which  inure  to  the 
benefit  of  the  plaintiff,  and  should,  as  the 
first  step,  be  satisfactorily  overcome  before 
the  defendant  could  have  a  verdict.  Again, 
the  defendant  is  called  upon  to  counterbal- 
ance by  such  cogent  and  convincing  proofs 
any  testimony  adduced  tending  to  establi^ 
death  from  natural  causes  that  there  could 
not  reasonably  be  two  opinions  touching  the 
result;  for,  if  it  were  otnerwise,  it  would  be 
an  invasion  of  the  province  of  the  jury  to 
take  the  case  from  them.  The  question 
here,  then,  is  the  one  stated  by  the  court  in 
the  case  of  Sovereign  Camp  Woodmen  v. 
Haller,  24  Ind.  App.  108,  56  N.  E.  256: 
Are  the  faots  proved  such  as  to  exclude  any 
other  reasonable  inference  than  that  the  as- 
sured voluntarily  took  her  own  life  ?  And  this 
we  must  answer  in  the  negative.  For  cases 
of  marked  analogy  supporting  this  view, 
see  Beckett  v.  N orthwestem  Masonic  Aid 
Asso.  67  Minn.  298,  69  N.  W.  923;  Supreme 
Council  of  R,  A.  v.  Brashears,  89  Md.  624, 
43  Atl.  866;  Ooldschmidt  v.  Mutual  L.  Ins, 
Co.  35  N.  Y.  S.  R.  121,  12  N.  Y.  Supp.  806; 
Travelers'  Ins.  Co.  v.  Nitterhouse,  11  Ind. 
.4pp.  165,  38  N.  E.  1110;  Stephenson  v. 
Bankers'  Life  Asso.  108  Iowa,  637,  79  N.  W. 
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469;  Meisradt  v.  Modern  Brotherhood,  112 
Iowa,  622,  84  N.  W.  498;  Home  Benefit 
A880,  y.  Sargenty  142  U.  S.  691,  36  L.  ed. 
1160,  12  Sup.  Ct.  Rep.  332;  Ingeraoll  v. 
Knights  of  O.  R.  47,  Fed.  272.  It  cannot  be 
said  that  the  evidence  introduced  iias  but 
one  tendency,  and  that  pointing  to  self-de- 
struction by  the  deceased.  It  is  somewhat 
in  conflict,  to  say  the  least,  and  different 
minds  may  reasonably  come  to  different  con- 
clusions as  to  whether  the  act  was  her  own, 
whether  sane  or  insane,  or  whether  it  was 
the  result  of  apoplexy  or  sudden  sickness, 
causing  her  to  fall  into  the  water  where  she 
was  found. 

The  court  instructed  the  jury,  among 
other  things,  as  follows:  "One  of  the  defen- 
ses in  this  case  is  that  the  deceased,  Capi- 
tola  Blanche  Ck>x,  committed  suicide,  and 
you  are  instructed  that  this  is  an  affirma- 
tive defense  set  up  by  defendant,  and  the 
burden  is  upon  the  defendant  to  establish 
same  to  your  satisfaction  by  a  preponder- 
ance of  the  testimony.  When  a  person  is 
found  dead  from  unexplainable  causes,  the 
presumption  is  that  iiis  death  was  natural 
or  accidental,  if  nothing  appears  to  the  con- 
trary. Self-destruction  is  contrary  to  the 
general  conduct  of  mankind.  The  plaintiff 
IS  therefore  entitled  to  recover,  unless  the 
evidence  introduced  has  overcome  this  pre- 
sumption, and  satisfied  you  that  death  was 
voluntary.  The  presumption  of  law  is,  in 
the  absence  of  any  evidence  as  to  the  cause 
of  death,  that  it  happened  from  natural 
causes,  and  that  such  death  did  not  arise 
from  self-destruction;  and  in  this  case,  if 
there  was  no  proof  as  to  the  cause  or  man- 
ner of  death  of  Mrs.  Cox,  or  if  the  evidence 
as  to  whether  her  death  was  caused  by  ac- 
cident or  natural  causes,  and  not  by  her  own 
hands,  was  evenly  balanced,  you  would  find 
in  favor  of  this  presumption.  But  this  is 
only  a  disputable  presumption,  and  if,  from 
all  the  evidence  in  the  case,  you  find  by  the 
preponderance  thereof  that  she  came  to  her 
death  by  her  own  hands,  whether  she  was 
sane  or  insane,  you  must  find  for  defend- 
ant." Exception  was  taken  to  this  instruc- 
tion on  account  of  the  use  of  the  words  "un- 
explainable" and  "satisfied."  It  is  suggest- 
ed that  Mrs.  Cox  was  not  found  dead  from 


unexplainable  causes;  but  it  is  manifest  the 
term  was  employed  by  the  trial  court  to  de- 
fine the  presumption  alluded  to,  and  it  was 
left  to  the  jury  to  say  whether  there  was- 
any  proof  as  to  the  cause  or  manner  of  her 
death.  It  is  also  suggested  that  the  term 
"satisfied"  is  a  much  stronger  one  than 
should  have  been  employed  in  that  relation^ 
signifying,  as  it  does,  to  settle  certainly,  or 
fix  permanently,  what  was  before  uncertain, 
doubtful,  or  disputed.  It  must  be  con- 
strued, however,  in  the  sense  in  which  it  was- 
used.  The  court  explained  previously  that 
the  burden  of  proof  as  to  the  fact  of  suicide,, 
if  it  existed,  was  with  the  defendant,  and 
this  it  must  establish  to  the  satisfaction  of 
the  jury  by  a  preponderance  of  the  testi- 
mony. To  be  "satisfied"  by  a  preponderance 
of  the  evidence  and  to  be  "satisfied"  in  the 
general  sense  are  entirely  different  condi- 
tions of  the  mind,  and  the  term  was,  as 
clearly  indicated  by  the  court,  employed  in 
the  former  sense. 

But  the  more  serious  objection  seems  to 
be  that  the  court  should  not  have  instructed 
at  all  as  to  the  presumption  of  death  from 
natural  causes,  affirming  that  there  wa» 
sufiicient  testimony  otherwise  bearing  on  the 
issue  from  which  the  jury  should  have  made 
up  their  verdict;  and  citing  Sackherger  v. 
Notional  Grand  Lodge,  /.  O.  T,  L.  73  Mo. 
App.  38.  In  the  case  at  bar  the  evidence  is 
not  such  as  to  explain  or  to  indicate  with 
such  probability  how  the  body  of  the  de- 
ceased came  to  be  in  the  water  as  found  aa 
to  render  the  presumption  unavailable  in 
determining  the  cause  of  death.  She  was 
found  in  the  water,  but  no  one  saw  her  go- 
in,  and  how  she  came  to  be  there,  whether 
of  her  own  accord  or  by  another  cause,  no 
one  can  positively  say  from  the  testimony; 
hence  tlie  presumption  becomes  a  pertinent 
factor  in  determining  the  cause,  and,  we 
think,  was  properly  submitted  to  the  jury 
in  aid  of  their  deliberations.  The  instruc- 
tion is  in  accord  with  rule  120,  Lawson,  Pre- 
sumptive £v.  676,  and  has  the  support  of 
Graves  v.  Colicell,  90  111.  612. 

These  considerations  affirm  the  judgment 
of  the  trial  court,  and  such  is  the  order  of 
this  court. 


RHODE  ISLAND  SUPREME  COURT. 


Marjorique  PEPIN 

V, 

SOCIETE  ST.  JEAN  BAPTISTE  of  Woon- 
socket. 

( R.  I ) 

1.     A  return  to  a  writ  of  mandamiia  to 


Note. — As  to  Invalidity  of  Judicial  proceed- 
ings on  Sunday,  see  Merchants*  Nat.  Bank  v. 
Jaffray  (Neb.)  19  L.  R.  A.  316,  and  cases  In 
note;  also  Hanover  P.  Ins.  Co.  v.  Schrader 
(Tex.)  80  L.  R.  A.  498,  and  Havens  v.  Stiles 
(Idaho)  56  L.  R.  A.  736. 

As  to  exception  of  works  of  charity  In  San- 
day  law,  see  Bryan  v.  Watson  (Ind.)   11  L.  R. 
A.  63,  and  First  M.  E.  Church  v.  Donnell  (Iowa) 
46  L.  R.  A.  858 
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compel  the  restoration  of  a  member 
of    a    niataal    benefit    society    to    his 

rights  therein,  which  alleges  that,  upon  evi- 
dence produced  after  notice  to  accused  and 
an  opportunity  given  him  to  be  heard,  the  so- 
ciety made  a  Judicial  determination  that  he 
had  been  guilty  of  conduct  which,  under  the 
rules  of  the  association,  subjected  him  to  ex- 
pulsion from  the  society,  is  sufficient,  al- 
though It  does  not  aver  that  the  charges  were 
true,  where  he  presented  no  evidence,  and  the 
society  therefore  had  only  part  of  the  evi- 
dence before  It  In  reaching  Its  conclusion. 
2.  Wbetber  or  not  a  member  of  a  ben- 
efit society  bad  notice  of  a  hearing.  In 
consequence  of  which  he  was  expelled  from 
a  society  for  violating  Its  rules,  Is  a  question 
of  fact,  and  not  of  law. 
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3.  A  member  of  a  benefit  socletT  bav- 
Ingr  actual  notice  of  tbe  cbarffe 
aaralnat  bln»  for  which  he  Is  expelled  from 
the  society  cannot  reverse  the  decision  be- 
cause such  charge  is  not  specially  stated  in 
the  form  of  proceedings  against  him. 

4.  Benefit  aocletlea  belngr  cbarltable 
oraranlsatlona,   their   proceedings   may   be 

/lawfully  transacted  on  Sunday*  even  to  the 
hearing  and  determination  of  charges  against 
members  which  result  in  their  expulsion. 
ft.  Tbe  bearlnff  of  cbararea  aaralnat  a 
member  of  a  benefit  aoclety,  and  ex- 
pelling him  from  membership  because  of  vio- 
lation of  the  rules,  are  not  a  Judicial  proceed- 
ing within  the  rule  which  forbids  such  pro- 
ceedings on  Sunday. 

(December  10,  1902.) 

ON  DElkfURRER  to  the  answer  to  an  ap- 
plication for  a  writ  of  mandamus  to 
compel  the  restoration  of  petitioner  to 
membership  in  the  defendant  association. 
Overruled, 

The  facts  are  stated  in  the  opinion. 

Mr,  Artbnr  M.  Allen,  for  petitioner: 

The  respondent's  answer  should  have  al- 
leged that  the  charges  upon  which  the  peti- 
tioner was  expelled  were  true. 

Pepin  V.  BooUte  8t.  Jean  Baptiste,  23  R. 
1.  81,  40  Atl.  387;  Savannah  Cotton  Ex- 
change V.  State,  54  Ga.  668. 

The  notice  which  the  society  gave  to  the 
petitioner  on  the  question  of  his  expulsion 
was  insufficient.  It  does  not  specify  the 
time  when  the  false  representations  were 
made,  nor  in  what  they  consisted.  It  would 
be  impossible  for  a  member  to  prepare  his 
defense  upon  such  a  specification  of  charges. 

Murdoch,  Appellant,  7  Pick.  303;  Hutch- 
inson V.  Lawrence,  67  How.  Pr.  38;  Mulroy 
V.  Supreme  Lodge,  K,  of  H,  28  Mo.  App. 
463 ;  Allnutt  v.  Subsidiary  High  Court,  U.  8. 

A.  0,  of  F,  62  Mich.  110,  28  N.  \V.  802; 
People  ea  rel.  Hoehler  v.  Mechanic^  Aid  Soc, 
22  Mich.  86;  People  ew  rel.  Merscheim  v. 
Musical  Mut,  Protective  Union,  47  Hun, 
273;  Downing  v.  St.  Columba's  R,  C.  T,  A. 

B.  Soc.  10  Daly,  262;  Reynolds  v.  Paw- 
tucket,  23  R.  I.  370,  50  Atl.  645;  1  Bacon, 
Ben.  Soc.  8  101 ;  Wachtel  v.  Noah  Widows* 
d  Orphans*  Bcnev,  Soc.  84  N.  Y.  28,  38  Am. 
Rep.  478 ;  People  ex  rel.  Decker  v.  Hoboken 
Turtle  Club,  38  N.  Y.  S.  R.  4,  14  N.  Y. 
Supp.  76. 

A  member  does  not  waive  the  right  to  ob- 
ject to  the  notice  by  attending  the  meeting. 

Downinq  v.  St.  Columha*s  R.  C.  T.  A.  B. 
Soc.  10  Daly,  262. 

The  society  had  no  power  to  expel  the  pe- 
titioner for  the  reasons  and  in  the  manner 
alleged  in  the  answer.  The  authority  for 
the  expulsion  must  be  a  clear  and  definite 
one,  to  justify  it. 

Mulroy  v.  Supreme  Lodge,  K.  of  H.  28 
Mo.  App.  463;  People  ex  rel,  Roehler  v.  Me- 
chanics* Aid  Soc,  22  Mich.  86;  Savannah 
Cotton  Exchange  v.  State,  54  Ga.  668 ;  Peo- 
ple ex  rel.  Gray  v.  Medical  Soc.  24  Barb. 
670;  People  ex  rel.  Bartlett  v.  Medical  Soc, 
32  N.  Y.  187 ;  Com.  ex  rel.  Fischer  v.  Ger- 
man Soc.  16  Pa.  261 ;  Schweiger  v.  Society, 
13  Phila.  11?. 
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The  expulsion  on  Sunday  was  illegal. 

Johnson  v.  Day,  17  Pick.  106;  Parsons  v. 
Lindsay,  41  Kan.  336,  3  L.  R.  A.  668,  21 
Pac.  227;  24  Am.  &  Eng.  Enc.  Law,  p.  674; 
Broom,  Legal  Maxims,  *21 ;  Co.  Litt.  136  A. 

A  judgment  rendered  on  Sunday  is  abso- 
lutely void. 

Parsons  v.  Lindsay,  41  Kan.  336,  3  L.  R. 
A.  668,  21  Pac.  227 ;  Baofter  v.  People,  8  HI. 
368;  Ew  parte  White,  15  Nev.  146,  37  Am. 
Rep.  466;  Davis  v.  Fish,  1  G.  Greene,  406, 
48  Am.  Dec.  387 ;  Arthur  v.  Mosby,  2  Bibb, 
680;  Story  v.  Elliot,  8  Ck>w.  27,  18  Am.  Dec. 
423. 

A  resolution  adopted  by  a  nonreligious  so- 
ciety is  invalid  because  passed  on  bunday. 

Lansing  Tumverein  Soc.  v.  Carter,  71 
Mich.  608,  39  N.  W.  851. 

The  petitioner  at  the  trial  on  the  question 
of  his  expulsion  was  entitled  to  employ 
counsel ;  otherwise  he  would  not  have  a  fair 
trial  as  required  by  law. 

1  Bacon,  Ben.  Soc.  §  102;  Murdoch  v. 
Phillips  Academy,  12  Pick.  244. 

Under  the  statute  it  would  have  been  ille- 
gal for  petitioner  to  have  employed  counsel 
to  act  for  him  on  the  Sabbath. 

Messrs,  Arolutmbaiilt  Sc  Oanlln  for  re- 
spondent. 

StineMy  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  petitioner  asks  for  a  writ  of  manda- 
mus to  restore  him  to  membership  in  the  re- 
spondent society,  a  corporation,  from  which, 
he  avers,  he  has  been  illegally  and  unjustly 
expelled.  The  respondent,  in  its  answer  to 
the  alternative  writ,  sets  up  that  a  com- 
plaint was  made  against  the  petitioner, 
which  was  duly  heard  before  a  committee, 
he  being  present,  and  referred  to  the  socie- 
ty; that  on  September  18,  1898,  the  commit- 
tee reported  to  the  society  the  charge  that 
the  petitioner  had  attempted  to  defraud  the 
society  by  drawing,  or  trying  to  draw,  bene- 
fits, under  false  representations;  that,  by 
the  record  of  the  society,  the  petitioner's  de- 
mand for  benefits  was  laid  upon  the  table, 
and  the  secretary  was  ordered  to  notify  the 
petitioner  to  appear  before  the  society  to 
answer  said  charge,  and  that  he  would  be 
stricken  out  of  the  list  of  membership 
should  he  fail  to  exculpate  himself ;  that  no- 
tice was  sent  to  him  by  mail  to  appear  on 
Sunday,  October  2,  1898,  specifying  the 
charge;  that  on  said  day  the  petitioner 
failed  to  appear  and  to  make  any  defense 
against  said  charge  or  accusation,  as  re- 
quested by  said  notice;  that  the  accusation 
was  then  and  there  regularly  brought  before 
said  society,  and,  said  Pepin  failing  to  ap- 
pear and  exculpate  himself,  and  evidence  be- 
ing produced  tending  to  establish  the  guilt 
of  said  Pepin,  it  was  then  and  there  decided 
by  said  society  that  said  Pepin  was  guilty 
of  said  accusation,  and  he  was  then  and 
there,  by  a  vote  regularly  passed,  expelled 
from  membership.  The  by-laws  provide 
that  those  who  work  against  the  interests  of 
the  society  may  be  stricken  off  the  roll  of 
membership.  The  answer  avers  that  the  ac- 
cusation was  brought  in  good  faith,  and  not 
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for  the  purpose  of  injuring  the  petitioner  or 
of  avoiding  the  payment  of  benefits  to  him ; 
that  he  was  given  full  opportunity  to  appear 
and  to  offer  evidence;  and  that  he  was  ex- 
pelled after  it  had  been  judicially  deter- 
mined by  the  society,  upon  evidence,  that  he 
was  guilty  of  the  offenses  charged  against 
him.     The  petitioner  demurs  to  the  answer. 

It  was  held,  in  Pepin  v.  8ociSt6  8t,  Jean 
Baptiate,  23  K.  I.  81,  49  Atl.  387,  and  in 
Lavalle  v.  SoviM  8t.  Jean  Baptiate,  17  R. 
I.  680,  16  L.  R.  A.  392,  24  Atl.  467,  that 
membership  in  a  beneficial  association, 
where  there  is  a  contract  to  pay  money  by 
way  of  benefits  or  insurance,  is  a  contract  in 
the  nature  of  a  property  right.  As  such,  it 
is  to  be  dealt  with  according  to  rules  of  law 
applicable  to  other  cases  of  contract  or  of 
right.  A  member  cannot  be  deprived  of  his 
membership  arbitrarily  or  without  proper 
cause.  He  is  entitled  to  notice  and  oppor- 
tunity for  defense,  which  includes  a  specifi- 
cation of  the  charge  against  which  he  is  to 
defend.  Sleeper  v.  Franklin  Lyceum^  7  R. 
I.  623;  Reynolds  v.  Pawtucket,  23  R.  I.  370, 
50  Atl.  645.  All  of  these  requirements  to  a 
legal  expulsion  are  averred  in  the  answer, 
and,  on  demurrer,  must  be  taken  to  be  true. 

One  ground  of  demurrer  is  that  the  an- 
swer does  not  state  tnat  the  charge  was 
true.  We  think  it  states  all  that  could 
properly  be  said  in  this  respect.  It  says 
that  evidence  was  produced  tending  to  es- 
tablish the  guilt  of  the  petitioner,  upon 
which  the  society  made  a  judicial  determina- 
tion. As  testimony  only  on  one  side  was  be- 
fore the  society,  it  would  neither  be  natural 
nor  proper  that  the  society  should  say  that 
the  charge  was  absolutely  true.  For  the 
purposes  of  this  demurrer,  the  society  had 
testimony  which,  in  its  opinion,  proved  the 
charge,  after  notice  and  opportunity  to  the 
petitioner  to  be  heard  thereon. 

The  averment  of  the  petitioner  that  he 
had  no  notice  raises  a  question  of  fact,  not 
of  law.  Nothing  appears  to  show  that  the 
notice  was  insuilicient  as  to  time  or  sub- 
stance. The  charge,  according  to  the  by- 
laws, was  one  for  which  a  member  could  be 
expelled,  if  for  such  a  charge  an  authority 
in  the  by-laws  was  necessary.  Society  for 
Viaitati(m  of  Sick  v.  Com.  52  Pa.  125,  91 
Am.  Dec.  139. 

It  is  further  urged  that  the  charge  as  set 
forth  was  not  sufficiently  specific,  because 
it  does  not  state  to  what  particular  matters 
or  what  occasions  they  refer,  so  as  to  enable 
the  petitioner  to  defend  against  them. 
Doubtless  this  would  have  weight  if  it  ap- 
peared that  the  member  was  unable,  for 
want  of  specification,  to  meet  the  charge, 
and  he  was  thereby  deprived  of  a  chance  to 
present  his  defense.  But  when  he  has  ac- 
tual notice  of  the  particular  charge  he  has 
all  that  he  can  claim,  even  though  it  may 
not  be  formally  stated.  In  Reynolds  v. 
Pawtucket,  the  petitioner  protested  against 
immediate  action  on  that  ground,  but  his 
protest  was  refused.  In  this  case  it  appears 
that  the  petitioner  was  present  at  the  hear- 
ing before  the  committee,  and  that  the  mat- 
ter then  heard  was  referred  to  the  society. 
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He  therefore  knew  the  particular  charge  to 
be  tried.  We  see  no  ground  for  demurrer 
in  the  substance  of  the  answer. 

Another  ground  for  demurrer  is  that,  as 
the  hearing  and  expulsion  took  place  on 
Sunday,  it  was  ill^^l  and  void.  It  was  a 
rule  of  the  common  law  that  Sunday  is  a 
nonjudicial  day,  and  many  cases  have  held 
that  a  judgment  entered  on  Sunday  was 
void.  The  petitioner  argues  that  the  trial 
in  this  case  was  an  exercise  of  judicial  pow- 
er, and  therefore  void.  The  cases  relied  on 
by  him  relate  to  judgments  of  courts,  where 
it  has  been  held,  in  some  upon  common-law 
authority  and  in  some  upon  statutory  pro- 
visions, that  judgments  so  entered  were 
void.  We  recognize  the  correctness  of  such 
decisions  upon  common-law  authority,  and 
also  upon  grounds  of  public  policy  and  rec- 
ognition of  Christian  practice.  The  pres- 
ent case,  however,  does  not  come  within 
such  grounds  of  prohibition.  While  there 
was  a  trial,  the  respondent  was  not  a  court 
of  law,  but  a  benevolent  association,  and  its 
action  was  a  part  of  the  business  of  such  a 
society.  Such  bodies  are  recognized  as  char- 
itable organizations  because  their  object  is 
not  individual  profit,  but  a  provision  to  re- 
lieve its  members  and  their  families  in 
cases  of  sickness  and  death.  There  was  no 
rule  at  common  law  to  forbid  such  societies 
to  transact  their  business  on  Sunday.  Pos- 
sibly they  are  of  too  recent  a  dateto  have 
been  embraced  in  such  a  rule.  As  said  by 
Savage,  Ch.  J.,  in  Story  v.  Elliot,  8  Cow.  2f, 
18  Am.  Dec.  423:  "By  the  common  law, 
then,  it  appears,  all  judicial  proceedings  are 
prohibited.  All  other  acts  are  lawful  un- 
less prohibited  by  statute."  That  case  in- 
volved an  award  made  on  Sunday,  and  the 
court  held  it  void,  as  a  judicial  proceeding, 
because  arbitrators  are  not  only  jurors  to 
determine  facts,  but  judges  to  adjudicate  as 
to  the  law;  and  their  award,  when  fairly 
and  legally  made,  is  a  judgment  conclusive 
between  the  parties,  from  which  there  is  no 
appeal.  Accepting  the  rule  thus  stated,  we 
do  not  think  that  the  action  here  complained 
of  was  a  judicial  proceeding  in  the  sense  in 
which  the  term  was  used  at  common  law, 
nor  by  the  court  in  the  opinion  last  cited. 
Evidently  the  courts  of  New  York  do  not  so 
regard  it,  for  in  People  ex  rel.  Corrigan  v. 
Young  Men's  Betiev.  Soc.  65  Barb.  357,  it 
was  held  that  a  notice  to  answer  charges 
served  on  Sunday,  and  a  hearing,  resulting 
in  expulsion  from  a  benevolent  society,  on 
the  next  Sunday,  were  not  illegal  because 
the  papers  were  served  and  were  returnable 
on  Sunday,  because  they  were  not  illegal  at 
common  law  nor  forbidden  by  statute.  The 
court  added:  **The  relator  chose  to  belong 
to  a  society  which  held  all  its  regular  meet- 
ings on  that  day,  and  if,  at  such  a  meeting, 
he  was  served  with  notice  to  attend  the  next 
meeting,  it  does  not  rest  with  him  to  make 
the  objection."  In  McCabe  v.  Father  Mat- 
thew Total  Abstinence  Ben.  Soc.  24  Hun, 
149,  it  was  held  that  a  resolution  of  suspen- 
sion was  not  rendered  invalid  by  the  fact 
that  it  was  adopted  at  a  meeting  held  on 
Sunday,  for  the  reason  "it  is  pure  charity  to 
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relieve  sick  menibers,  and  the  passage  of 
such  a  resolution  on  Sunday  would  be  unob- 
jectionable." In  Lansing  Tumverein  8oc. 
V.  Carter,  71  Mich.  608,  39  N.  W. 
851,  under  Ck>mp.  Laws,  chap.  55,  § 
],  like  our  law  in  excepting  works  of 
necessity  and  charity,  it  was  held  that 
a  resolution  authorizing  a  mortgage  by 
the  society,  passed  on  Sunday,  was  void 
because  it  was  not  a  religious  or  char- 
itable association;  implying  that  a  char- 
itable association  might  have  done  so.  No 
cases  are  cited  b^  the  petitioner,  and  we 
know  of  none,  which  hold  that  a  society  of 
this  sort  may  not  transact  its  business  on 
Sunday.  That  which  comes  nearest  to  such 
a  statement  is  Society  for  Visitation  of  Sick 
V.  Com.  52  Pa.  126,  91  Am.  Dec.  130.  The 
court  sustained  the  expulsion  of  a  member 
of  a  relief  association  for  the  sick,  at  a 
meeting  held  on  Sunday,  on  the  ground  that 
the  question  of  illegality  for  that  cause  was 
not  before  the  court  as  one  of  the  grounds 
of  demurrer.  The  court  added,  by  way  of 
qwere:  "It  might  be  well  to  consider  how 
far  such  trials  on  Sunday  comport  with  the 
legislation  of  the  state  and  the  genius  of 
our  institutions.''  The  statute  was  similar 
to  ours  in  excepting  works  of  necessity  and 
cliarity.  We  think  that  the  necessary  work 
of  charitable  organizations  is  within  the  in- 
tent and  words  of  our  statute.  The  peti- 
tioner argues  against  such  a  construction, 
for  the  reason  that  he  might  not  be  able  to 
compel  the  attendance  of  witnesses  or  the 
aid  of  counsel  on  Sunday.  This  consider- 
ation, however,  is  not  raised  by  any  facts 
set  forth  in  the  record.  The  attendance  of 
witnesses  before  such  a  tribunal  cannot  be 
compelled  at  any  time;  but  a  lawyer  appear- 
ing to  defend  might  be  regarded  as  doing 
work  of  his  ordinary  calling.  If  either  wit- 
nesses or  counsel  should  be  unwilling  to  at- 
tend on  Sunday,  or  for  any  cause  tending  to 
deprive  one  of  a  fair  trial  he  should  ask 
for  a  reasonable  postponement  on  that  ac- 
count, and  it  should  be  refused,  there  would 
be  strong  reason  for  holding  such  an  expul- 
sion to  be  illegal.  But  no  such  facts  ap- 
pear in  this  case. 

We  decide  that  the  demurrer  to  the  an- 
fnrer  cannot  he  sustained  upon  the  grounds 
stated. 


Christopher  COX 
v. 
AMERICAN     AGRICULTURAL     CHEMI- 
CAL COMPANY. 
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1.     An   objection  to  the  declaration  In 
an  action  for  personal  injnriea,  based 


NoTB. — As  to  liability  of  master  for  injury  to 
servant  from  use  of  compressed  air  in  tunnel 
when  servant  was  ignorant  of  the  danger,  see 
Turner  v.  St.  Clair  Tunnel  Co.  (Mich.)  36  L.  R. 
A.  134,  and  47  L.  R.  A.  112. 

As  to  effect  of  servant's  laclc  of  knowledge  of 
danger  on  question  of  assumption  of  risk  gener- 
ally, see  cases  in  note  to  O'Maley  v.  South  Bos- 
ton Gaslight  Co.   (Mass.)  47  L.  B.  A.  161. 
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on  a  formal  defect  in  that  it  did  not  set  forth 
any  duty  owing  from  defendant  to  plalntlfF, 
cannot  be  raised  before  the  appellate  court 
in  the  first  instance. 

2.  A  servant  nndertaklngr  to  clean  a 
drain  filled  vrltb  decaying  animal 
matter  does  not  assume  the  risk  of  injuries 
from  dangerous  gases  of  which  he  has  no 
knowledge,  the  effect  of  which  it  requires  spe- 
cial scientific  knowledge  to  measure  and  de- 
termine, although  he  knows  of  the  character 
of  the  contents  of  the  drain,  and  that  it 
emits  offensive  odors. 

3.  It  cannot  be  said,  as  matter  of  la'w^ 
tbat  an  employer  sendlngr  a  servant 
to  clean  ont  a  drain  filled  with  decaying 
animal  matter  cannot  know  of  the  presence 
of  noxious  and  deadly  gases  therein  which 
might  cause  serious  injury  to  the  seiyant,  so 
as  to  be  charged  with  the  duty  of  informing 
the  servant  of  the  danger,  or  taking  measures 
to  protect  him  therefrom. 

(November  26,  1002.) 

ON  DEMURRER  to  the  declaration  in  an 
action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by   defendant's   negligence.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  W.  Hallett  and  H.  W. 
Kimball  for  plaintiff. 

Messrs.  Edwards  So  Ansell,  for  defend- 
ant: 

The  declaration  does  not  set  forth  any 
duty  owing  from  the  defendant  to  the  plain- 
tiff, the  breach  of  which  would  give  rise  to 
an  action  in  favor  of  the  plaintiff. 

Smith  V.  THpp,  13  R.  I.  152;  Pecker  v. 
Providence  &  8.  S.  B.  Co.  17  R.  I.  376,  14 
L.  R.  A.  414,  22  Atl.  284,  23  Atl.  102;  Wil- 
son V.  2Vcw  York,  N.  H.  d  H.  R.  Co.  18  R.  I. 
491,  29  Atl.  258. 

The  defendant's  negligence,  as  set  forth 
in  the  declaration,  consisted  in  allowing  a 
certain  pipe  or  drain  to  become  full  of  foul, 
decayed,  decomposed,  and  putrifying  animal 
matter.  The  condition  of  this  drain  or  pipe 
became  known  to  the  plaintiff  when  he  went 
to  clear  out  the  same,  and  the  risk  of  injury 
therefrom  was  assumed  by  him. 

Disano  v.  Neic  England  Steam  Brick  Co. 
20  R.  I.  462,  40  Atl.  7 ;  Gulf,  C.  d  S.  F.  R. 
Co.  V.  Jackson,  12  C.  C.  A.  507,  27  U.  S.  App. 
519,  65  Fed.  48 ;  Finalyson  v.  Utica  Min.  d 
Mill.  Co.  14  C.  C.  A.  492,  32  U.  S,  App.  143, 
67  Fed.  607 ;  Artnour  v.  Hahn,  111  U.  S.  313, 
28  L.  ed.  440,  4  Sup.  Ct.  Rep.  433;  Bailey, 
Personal  Injuries  Relating  to  Master  &, 
Servant,  §§  3022-3025;  Baumler  v.  Ha/rra- 
gansett  Brewing  Co.  23  R.  I.  430,  50  Atl. 
841. 

The  presence  of  noxious  and  poisonous 
^ses  in  the  pipe  or  drain  which  tiie  plain- 
tiff was  sent  by  the  defendant  to  clean  was 
known  to  the  plaintiff,  and  the  risk  of  in- 
jury therefrom  by  reason  of  working  in  said 
pipe  or  drain  was  assumed  by  him. 

Beittenmiller  v.  Bergner '  d  E.  Brewing 
Go.  22  W.  N.  C.  33,  12  Atl.  599 ;  Downey  v. 
Sawyer,  157  Mass.  418,  32  N.  E.  654;  Loth- 
rop  V.  Fitchhurg  R.  Co.  150  Mass.  423,  23 
N.  E.  227;  Wilson  v.  Massachusetts  Cotton 
Mills,  160  Mass.  67,  47  N.  E.  606. 
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Rhode  Isla^nd  Supreme  Court. 


Not., 


TUlinsliast,  J.,  delivered  the  opinion  of 
the  court: 

This  is  trespass  on  the  case  for  negligence, 
and  is  before  us  on  the  defendant's  demur- 
rer to  the  plaintiif's  declaration.  The  dec- 
laration sets  out  that  the  plaintiff  waa  in 
the  employ  of  the  defendant  as  a  laborer  at 
its  place  of  business,  on  Mineral  Spring  ave- 
nue, in  the  city  of  Pawtucket, — said  busi- 
ness being  known  as  the  L.  B.  Darling  Fer- 
tilizer Works, — and  that  it  was  engaged  in 
the  business  of  preparing  and  pickling  pigs' 
feet,  tripe,  and  other  meat,  and  about  which 
employment  the  plaintiff  was  engaged  by 
the  defendant.  Aiid  ne  avers  that  while  so 
engaged  he  was,  without  any  warning  or 
cautioning,  sent  and  directed  by  the  defend- 
ant, by  its  superintendent  and  agent,  to 
clean  out  and  empty  a  certain  dangerous 
waste  pipe  or  drain,  which  had  become 
stopped  up,  situate  on  the  defendant's  prem- 
ises. And  the  plaintiff  avers  that  he  was 
ignorant  of,  and  did  not  know  and  was  not 
informed  by  the  defendant  of,  the  dangerous 
condition  of  said  drain  or  pipe,  and  that,  in 
accordance  with  the  directions  so  received  by 
him,  he  proceeded  to  clean  out  and  empty 
said  pipe  or  drain.  And  he  further  avers 
that  the  defendant  had  so  carelessly  and 
negligently  allowed  said  pipe  or  drain  to  be- 
come full  of  foul,  decayed,  decomposed,  and 
putrefying  animal  matter,  that,  by  reason 
of  the  defendant's  negligence,  the  animal 
matter  in  said  pipe  or  drain,  when  opened 
by  the  plaintiff  for  the  purpose  aforesaid, 
produced  noxious  and  poisonous  gases,  ac- 
companied by  a  great  stench,  smell,  and 
odor,  and  from  which  putrefactions  there 
arose  noxious,  injurious,  and  deadly  gases; 
and,  while  in  the  exercise  of  due  care  while 
doing  said  work  as  aforesaid,  he  was  over- 
come by  said  noxious,  injurious,  and  poison- 
ous gases,  and  was  completely  prostrated, 
and  was  poisoned,  and  became  totally  blind, 
and  otherwise  sick  and  disordered,  and  suf- 
fered other  injuries,  all  by  reason  of  the  de- 
fendant's negligence  and  carelessness  as 
aforesaid.  And  the  plaintiff  avers  that  he 
had  no  notice  of,  and  did  not  know  of,  the 
existence  of  said  dangerous,  noxious,  and 
deadly  gases  in  said  pipe  or  drain,  but  that 
the  defendant  ought  to  have  known  and  been 
aware  that  said  pipe  and  drain  had  been 
stopped  up  for  a  long  time,  and  that  it  well 
knew  of  tne  unftt,  foul,  and  dangerous  con- 
dition thereof,  and  yet  carelessly  and  negli- 
gently set  the  plaintiff  to  work  upon  said 
pipe  or  drain,  which  it  had  so  allowed  and 
maintained  in  a  foul,  noxious,  and  deadly 
condition  as  aforesaid,  whereby  the  plaintiff 
was  injured,  etc. 

The  grounds  of  the  demurrer  to  the  decla- 
ration are:  (1)  That  it  does  not  set  forth 
any  duty  owing  from  the  defendant  to  the 
plaintiff,  the  breach  of  which  would  give  rise 
to  an  action  in  favor  of  the  plaintiff.  (2) 
That  the  defendant's  negligence,  as  set  forth 
in  his  declaration,  consisted  in  allowing  a 
certain  pipe  or  drain  to  become  full  of  foul, 
decayed,  decomposed,  and  putrefying  ani- 
mal matter,  ana  that  the  condition  of  this 
drain  or  pipe  became  known  to  the  plaintiff^ 
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when  he  went  to  clean  out  the  same,  and  the 
risk  of  injury  therefrom  was  assumed  by 
him  in  entering  upon  said  work.  (3)  That 
the  presence  of  noxious  and  poisonous  gases 
in  the  pipe  or  drain  which  the  plaintiff  was 
sent  to  clean  by  the  defendant  was  known 
to  the  plaintiff,  and  the  risk  of  injury  there- 
from by  reason  of  working  in  said  pipe  or 
drain  was  assumed  by  the  plaintiff.  (4) 
That  it  appears  by  the  plaintiff's  declaration 
that  the  injury  complained  of  was  incident 
to  the  work  upon  which  he  was  engaged,  and 
was  therefore  assumed  by  him.  (5)  That 
the  plaintiff  alleges  that  "the  animal  matter 
in  said  pipe  or  drain,  when  opened  by  the 
plaintiff  for  the  purpose  aforesaid,  produced 
noxious  and  poisonous  gases."  The  presence 
of  said  gases  could  not,  therefore,  have  been 
previously  known  to  the  defendant,  and 
hence  the  defendant  could  not  have  informed 
the  plaintiff  of  a  condition  which  did  not 
exist,  and  therefore  there  was  no  duty  rest- 
ing upon  the  defendant  to  the  plaintiff  in 
this  particular. 

The  first  ground  of  demurrer  is  based  up- 
on a  mere  formal  defect  in  the  declaration, 
and  therefore  is  not  properly  before  us.  Mil- 
ler V.  Boyden,  22  R.  I.  441,  48  Atl.  444. 

The  second,  third,  and  fourth  grounds  of 
demurrer  may  properly  be  considered  to- 
gether; and  the  question  raised  thereby  is 
whether  the  declaration  shows  that  the 
plaintiff  assumed  the  risk  connected  with 
the  doing  of  the  work  of  cleaning  out  the 
pipe  or  drain  referred  to.  Defendant's  coun- 
sel argues  that  it  appears  from  the  declara- 
tion that  the  condition  of  the  drain  or  pipe 
was  perfectly  apparent  to  the  plaintiff,  and 
hence,  if  he  chose  to  work  under  such  condi- 
tions, he  assumed  the  risk  of  injury  from 
the  defendant's  negligence  in  allowing  ani- 
mal matter  to  collect  in  the  drain,  and 
hence  he  states  no  cause  of  action.  We  can- 
not assent  to  this.  For,  while  the  declara- 
tion shows  that  the  condition  of  the  pipe, 
as  to  its  being  filled  with  decaying  animal 
matter,  and  as  to  its  emitting  offensive 
odors,  was  apparent  to  the  plaintiff,  it  does 
not  show  that  he  had  knowledge,  or  was  in 
a  position  to  have  had  knowledge,  of  the 
dangerous  nature  of  the  odors  and  gases  in 
said  pipe,  and,  moreover,  the  declaration  ex- 
pressly alleges  that  he  had  no  knowledge  of 
the  presence  of  said  poisonous  gases  in  the 
pipe.  Nor  are  these  allegations  necessarily 
inconsistent,  as  arsnied  by  defendant's  coun- 
sel. A  man  may  Know  of  the  existence  of 
decaying  matter,  and  also  that  it  is  offen- 
sive to  the  smell,  but  may  at  the  same  time 
be  wholly  ignorant  of  the  fact  that  the  odor 
is  poisonous  or  dangerous.  And  when  such 
a  state  of  things  exists,  it  cannot  be  said 
that  a  servant  who  is  set  to  work  by  his 
employer  in  such  a  place,  without  any  no- 
tice of  the  danger,  assumes  the  risk  there- 
of. He  only  assumes  such  risks  as  are  ap- 
parent to  the  senses  of  an  ordinarily  intelli- 
gent person,  and  not  those  which  require 
special  scientific  knowledge  to  measure  and 
determine.  Smith  v.  Peninsular  Car  Works, 
60  Mich.  601,  27  N.  W.  662,  and  cases  cited. 
The  case  is  therefore  clearly  distinguishable 
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from  Diaano  v.  New  England  Steam  Briok 
Co,  20  R.  I.  452,  40  Atl.  7,  and  Baumler  r. 
Xarraganacti  Brewing  Co,  23  R,  I.  430,  60 
Atl.  841,  relied  on  by  defendant.  In  each 
•of  these  cases  the  danger  complained  of  was 
manifestly  apparent  to  the  senses  of  any 
person  of  ordinary  intelligence;  and  hence, 
iollowing  the  well-settled  rule  of  law  in  such 
-cases,  the  risk  of  personal  injury  was  held 
to  have  been  assumed  by  the  servant.  The 
■case  of  Beittenmiller  v.  Bergner  d  E,  Brew- 
ing Co,  22  W.  N.  C.  33,  12  Atl.  599,  cited  by 
defendant's  counsel,  also  fails  to  support 
the  position  taken  by  him.  There  the  plain- 
iiir,  a  carpenter  and  foreman  of  a  gang  of 
men,  was  engaged  in  doing  work  at  the  de- 
fendant's brewery.  They  were  ordered  by 
the  defendant's  superintendent  to  put  a  cer- 
■tain  stringer  in  place  in  a  part  of  the  brew- 
■ery  known  as  the  "Ice-Machine  House." 
Plaintiff  and  his  fellows,  in  pursuance  of 
the  order,  carried  the  stringer  into  the  build- 
ing, and  began  to  raise  it,  but  soon  found 
that  there  was  so  much  ammonia  in  the  at- 
mosphere of  the  room  that  they  could  only 
proceed  with  the  work  for  a  little  while  at 
a  time ;  and  they  found  that  they  were  more 
affected  by  the  ammonia  as  they  ascended  in 
the  room,  but  they  were  ignorant  of  the 
place  or  places  at  which  the  ammonia  es- 
•caped.  They  left  work,  but  were  ordered 
back  to  it  by  the  superintendent;  he  saying 
that  the  ammonia  was  not  so  bad  then. 
They  returned  to  the  work,  and  the  plain- 
tiff climbed  to  a  place  where  he  could  direct 
it.  While  so  engaged,  he  moved  his  head 
along  in  front  of  the  partition,  when  his 
face  suddenly  came  in  contact  with  a  puff 
•or  blast  of  ammonia  vapor  escaping  through 
:a  hole  in  the  partition.  Plaintiff  was  over- 
<;ome  by  the  shock,  and  fell  to  the  floor  be- 
low, whereby  he  sustained  permanent  in- 
jury. At  the  trial  of  the  case  below  the 
plaintiff  was  nonsuited,  which  nonsuit  was 
sustained  by  the  supreme  court.    We  entire- 


ly concur  with  the  decision  of  the  court  in 
that  case.  It  clearly  appeared  that  the 
plaintiff  knew,  not  only  of  the  presence  of 
the  gas,  but  also  its  nature  and  effects,  and 
hence  he  assumed  the  risk  of  inhaling  it. 
In  the  case  at  bar,  as  already  suggested,  the 
plaintiff  only  knew  of  the  presence  of  de- 
caying or  decomposing  animal  matter  in  the 
drain,  from  which  an  offensive  odor  or  gas 
arose,  but  did  not  know,  and,  so  far  as  ap- 
pears from  the  declaration,  was  not  charge- 
able with  knowledge  of,  its  dangerous  or 
deadly  character.  In  other  words,  the  dan- 
ger which  the  plaintiff  alleges  existed  in 
connection  with  the  doing  of  his  work  was 
a  latent  danger,  and  hence  was  not  assumed 
by  him.  See  Coombs  v.  New  Bedford  Cord- 
age Co.  102  Mass.  572,  3  Am.  Rep.  506. 
Moreover,  it  appears  from  the  declaration 
that  the  work  which  the  plaintiff  was  direct- 
ed to  do,  and  was  doing  or  attempting  to 
do  when  he  sustained  the  injury  complained 
of,  was  outside  of  his  regular  employment, 
and  was  work  with  which  he  was  wholly  un- 
familiar. 

The  fifth  and  last  ground  of  demurrer  is 
untenable.  We  cannot  say,  as  matter  of 
law,  that  the  defendant  could  not  have 
known  of  the  presence  of  said  noxious  and 
deadly  gases  in  the  pipe  or  drain,  or  that  it 
was  not  its  duty  to  have  known  thereof  be- 
fore directing  the  plaintiff  to  do  said  work. 
And  so  long  as  the  declaration  alleges  that 
the  defendant  did  know,  or  ought  to  have 
known,  of  the  dangerous  condition  of  said 
drain,  we  cannot  say  that  it  did  not  know 
of  it.  Indeed,  by  demurring  to  the  declara- 
tion the  defendant  admits,  for  the  purposes 
of  the  present  hearing,  that  it  did  know 
of  the  dangerous  condition  of  said  drain,  and 
also  that  the  plaintiff  was  wholly  ignorant 
thereof. 

Detnurrer  ovei'ruled,  and  case  remanded 
for  further  proceedings. 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


Ex  parte  Marcellus  E.  FOSTER. 

< Tex.  Crlm.  App ) 

ii.  The  rlgrlit  to  a  writ  of  liabea«  cor- 
pus i«  not  defeated  on  tbe  ffronnd 
that    petitioner    la    not    In    cnatody, 

where  he  has  been  placed  under  arrest  by  the 
sheriff,  and  told  that  his  movements  must  be 
under  the  control  of  the  sheriff,  although  he 
Is  given  the  liberty  of  the  city  to  aid  him  in 
procuring  the  writ. 
Ifi.     The   conrt  cannot,   of   Its   9ym   mo- 

NOTB. — For  other  cases  In  this  series  as  to 
•contempt  by  newspaper  publication  pending 
trial,  see  People  ex  rel,  Connor  v.  Stapleton 
(Colo.)  23  L.  R.  A.  787 ;  State  ex  rel.  Ashbaugh 
V.  Eau  Claire  County  Circuit  Court  (Wis.)  38 
L.  R.  A.  554 ;  and  State  v.  Tugwell  (Wash.)  43 
L.  R.  A.  717. 

As  to  constitutional  freedom  of  speech,  and 
•of  the  press  generally,  see  Cowan  v.  Falrbrother 
(N.  C.)  82  L.  R.  A.  820,  and  note. 
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tlon>  adjndflre  the  pnhllsher  of  a 
neivspaper  In  contempt  for  disobeying 
Its  oral  order  not  to  publish  the  testimony 
In  a  case  on  trial,  and  then  attach  him  to 
show  cause  why  the  Judgment  should  not  be 
made  final. 
3.  The  conrt  cannot  prohibit  the  pub- 
lication of  the  testimony  taken  In  a 
trial  In  which  no  obscenity  Is  Involved,  where 
the  (Constitution  guarantees  a  public  trial  and 
the  liberty  of  the  press. 

(January  28,  1003.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  procure  the  release  of  petitioner 
from  custody  to  which  he  had  been  commit- 
ted for  alleged  contempt  of  court.     Granted, 
The  facts  are  stated  in  the  opinion. 
Messrs,    N.    G.    KittreU    and    W.  W. 
'Wallins  for  relator. 

Mr,  Robert  A.  John,  for  respondent. 
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Texas  Court  of  Criminal  Appeals. 


Jan.^ 


Henderson,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  proceeding  on  habeas 
corpus  to  enlarge  the  relator  from  a  commit- 
ment of  the  district  judge  of  the  criminal 
district  court  of  Harris  county  on  an  alleged 
contempt,  for  publishing  the  evidence  in  the 
trial  in  said  court  of  D.  F.  Williams  et  al., 
charged  with  murder,  in  the  Chronicle,  a 
daily  newspaper  published  in  the  city  of 
Houston. 

The  state,  by  her  assistant  attorney  gen- 
eral, has  filed  a  motion  to  dismiss  this  case 
on  the  ground  that  the  relator,  when  he  sued 
out  the  writ  of  habeas  corpus,  and  there- 
after since  that  time,  was  not  in  the  legal 
custody  or  restraint  of  the  sheriff  of  Harris 
county;  and  evidence  has  been  adduced  be- 
fore us  upon  that  issue.  Tlie  testimony,  in 
effect,  shows  that  relator  was  allowed  by  the 
sheriff  the  liberty  of  the  city  of  Houston; 
and  on  one  occasion,  it  seems,  he  left  said 
city  for  a  short  time  without  leave  of  the 
sheriff,  but  returned  to  the  city.  The  relat- 
or testified  that  he  was  told  by  the  sheriff  to 
consider  himself  under  arrest,  and  that  his 
movements  must  be  under  the  control  of 
said  sheriff;  that  the  sheriff  was  aware  of 
his  purpose  to  sue  out  the  writ  of  habeas 
corpus,  and  exercised  toward  him  liberality, 
in  enabling  him  to  sue  out  the  writ  without 
confining  him  actually  in  jail ;  that  the  un- 
derstanding was  that  he  was  in  the  custody 
of  the  sheriff,  and,  unless  he  should  be  re- 
leased by  the  writ  of  habeas  corpus,  he  was 
amenable  to  that  custody,  and  would  have 
to  pay  the  fine.  As  we  understand  the  tes- 
timony, this  comes  clearly  within  the  rule 
laid  down  in  Ex  parte  Snodgrasa  (Tex. 
Crim.  App.)  65  S.  W.  1061.  A  majority  of 
the  court  in  that  case,  after  quoting  certain 
articles  of  our  Code,  used  this  language: 
"We  deem  it  unnecessary  to  enter  into  a 
long  discussion  of  these  articles,  but  suffice 
it  to  say  that  any  character  or  kind  of  re- 
straint that  precludes  an  absolute  and  per- 
fect freedom  of  action  on  the  part  of  the  re- 
lator authorizes  sucn  relator  to  make  appli- 
cation to  this  court  for  release  from  said  re- 
straint." The  motion  of  the  state  is  accord- 
ingly overruled,  and  we  hold  that  relator 
was  entitled  to  the  writ. 

Relator  has  shown  that  no  order  of  record 
was  maxle  in  said  case  of  state  of  Texas 
against  Williams  et  al.,  prohibiting  the  pub- 
lication of  the  evidence  in  said  case,  but  that 
the  judge  merely,  in  open  court,  notified  and 
ordered  relator  that  the  court  would  hold 
him  in  contempt  of  the  court  if  said  news- 
paper, of  which  he  was  the  publisher,  should 
publish  said  testimony  in  said  case  before  a 
verdict  was  had.  It  was  further  shown  that 
no  affidavit  was  made  by  anyone  charging 
relator  with  a  violation  of  said  verlml  or- 
der; but  on  information,  and  of  the  court's 
own  motion,  he  entered  a  judgment  nisi 
against  relator  as  for  contempt,  assessing 
his  punishment  at  a  fine  of  $100  and  three 
days'  imprisonment  in  the  county  jail.  No- 
tice was  then  issued,  requiring  him  to  come 
before  said  court  and  show  why  said  judg- 
ment should  not  be  made  final.  It  is  urged 
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by  relator  that  this  procedure  was  irregular 
and  void;  that,  in  the  first  place,  conoeding- 
the  court  had  jurisdiction,  an  orider  should 
have  been  made  and  entered  of  record  pro- 
hibiting the  publication  of  said  evidence; 
that,  if  same  was  violated  by  the  relator, 
then  an  affidavit  should  have  been  made- 
(the  contempt  being  a  constructive  one 
against  him),  and  an  attachment  issued,  re- 
quiring him  to  show  why  he  should  not  be 
adjudged  guilty  of  contempt  for  a  violation 
of  said  order ;  and  that  it  was  not  competent 
for  the  court,  of  its  own  motion,  and  with- 
out affidavit,  to  have  in  the  first  instance 
adjudged  him  guilty  of  contempt,  and  then 
attached  him,  to  show  cause  why  the  said 
judgment  should  not  be  made  final ;  and  that 
such  procedure  on  the  part  of  the  court  was. 
illegal  and  void.  We  are  inclined  to  agree 
with  this  contention.  4  Enc.  PI.  &  Pr.  p. 
776,  and  authorities  there  cited. 

However,  a  more  important  question  is 
raised,  and  we  do  not  see  fit  to  rest  this  de- 
cision upon  the  illegality  of  the  procedure 
which  was  adopted.  Relator  insists  (and 
in  this  he  is  borne  out  by  the  record)  that 
in  the  publication  which  occurred  in  the- 
Houston  Chronicle,  of  which  he  was  the  edi- 
tor and  publisher,  there  was  nothing  of  a. 
character  reflecting  on  the  judge  or  the 
court,  but  he  merely  published  a  true  state- 
ment of  the  testimony  adduced  from  the  wit- 
nesses in  the  case;  and  he  says  he  was  au- 
thorized to  do  this,  notwithstanding  the  or- 
der of  the  judge,  because  the  testimony  was- 
given  in  the  course  of  a  public  trial  in  a 
court  of  justice,  and  the  Constitution  guar- 
antees a  public  trial,  and  also  guarantees 
the  freedom  of  the  press.  We  have  given 
this  subject  that  careful  examination  com- 
mensurate with  its  importance,  mindful 
that,  on  the  one  hand,  the  dignity  and  au- 
thority of  the  courts  must  be  maintained, 
while,  on  the  other,  free  speech,  a  free  press, 
and  the  liberty  of  the  citizen  must  be  pre- 
served. Both  are  equally  valuable  rights^ 
If  the  court  is  shorn  of  its  power  to  punish 
for  contempts  in  all  proper  cases,  it  cannot 
preserve  its  authority,  so  that,  without  any- 
constitutional  or  statutory  guaranty,  this, 
power  is  inherent  in  the  court.  But  the 
Constitution  itself,  in  our  Bill  of  Rights, 
guarantees  free  speech  and  the  liberty  of  the 
press.  Of  course,  it  was  never  intended,  un- 
der the  guise  of  these  constitutional  guaran- 
ties, that  the  power  of  the  court  should  be 
trenched  upon.  Indeed,  under  our  system 
of  government,  it  was  wisely  intended  that 
the  authority  of  the  court  should  be  safe- 
guarded and  preserved,  in  order  that  all  con- 
stitutional guaranties  might  be  upheld  for 
the  safety  and  protection  of  the  liberty  of" 
the  citizen.  We  have  examined  a  number  of 
text-books,  and  in  some  we  find  it  stated  in 
general  terms  that  the  court  may  prohibit 
the  publication  of  testimony  in  certain 
cases,  but  that  the  publication  must  have  a 
tendency  to  embtirrass,  impede,  or  obstruct 
the  administration  of  justice,  and  the  case 
must  be  pending  at  the  time  of  the  publica- 
tion. Rapalje,  Contempts,  f  57 ;  7  Am.  A; 
Eng.  Enc.  Law,  2d  ed.  p.  60,  subd.  3.     And. 


1003. 


Ex  parte  Fosteb. 


688 


the  following  cases  are  referred  to  in  sup- 
port of  this  proposition :  Tenney'a  Case,  23 
N.  H.  162;  Sturoc's  Case,  48  N.  H.  428,  97 
Ain.  Dec.  630;  United  States  v.  Holmes,  1 
Wall.  Jr.  1,  Fed.  Caa.  No.  15,383;  State  v. 
OaUoway,  5  Ck)ldw.  326,  08  Am.  Dec.  404; 
State  Y.'  Dunham,  6  Iowa,  245;  Shortridg&a 
Case,  99  Cal.  526,  21  L.  K.  A.  755,  34  Fac. 
227;  State  v.  Morrill,  16  Ark.  384;  Rex  v. 
Clement,  4  Barn.  &  Aid.  218.  We  have  not 
had  access  to  the  common-law  case  last  re- 
ferred to,  but  it  would  have  little,  if  any, 
bearing  upon  the  question,  as  it  is  an  old 
English  case.  Te^iney*s  Case  is  not  accessi- 
ble to  us.  However,  we  have  examined  the 
other  New  Hampshire  case,  reported  in 
Sturoo's  Case,  48  N.  H.  428,  97  Am.  Dec. 
630,  as  well  as  the  other  cases  named,  and 
not  one  of  them  supports  the  proposition 
that  the  courts  in  this  country  have  the 
power  to  restrain  the  publication  of  testi- 
mony developed  in  the  trial  of  a  case.  Stur- 
oc's  Case,  48  N.  H.  428,  97  Am.  Dec.  630, 
was  a  publication,  not  of  evidence,  but  lan- 
guage abusive  and  defamatory  of  the  court, 
and  the  proceedings  thereof,  calculated  to 
obstruct  the  administration  of  justice,  and 
was  properly  held  a  matter  of  contempt. 
The  Arkansas  case  has  no  particular  bear- 
ing on  the  subject.  But  in  Calloway's  Case, 
5  Coldw.  339,  98  Am.  Dec.  404,  the  court 
says  that  unquestionably  the  power  exists 
on  the  part  of  courts  to  control  the  publica- 
tion of  their  proceedings  while  in  progress, 
but  it  says,  "Not,  perhaps,  by  direct  attach- 
ment of  the  publishing  party  after  publica- 
tion, but  by  the  exclusion  from  the  court  of 
parties  who  are  there  for  the  purpose  of  re- 
porting the  testimony  or  proceedings  of  the 
court,"  etc. ;  following  Holmes'  Case,  1  Wall. 
Jr.  1,  Fed.  Gas.  No.  15,383.  But  even  this 
was  not  necessary  to  that  decision,  because 
the  court  held  that  the  matter  complained 
of  was  not  a  contempt  under  the  statutes 
of  the  state.  However,  in  that  case,  in  con- 
nection wiUi  the  alleged  testimony,  the  arti- 
cle was  denunciatory  and  abusive  of  the 
court.  Nor  was  the  question  properly  be- 
fore the  court  in  Dunham's  Case.  What 
was  said  by  the  court  in  that  case  was  mere- 
ly dictum.  It  was  held  in  that  case  that  the 
publication  of  the  proceedings  was  not  a 
contempt  of  the  court.  We  also  find  in 
ShortHdge's  Case,  99  Cal.  526,  34  Pac.  227, 
which  was  a  divorce  case,  some  general  ex- 
pressions to  the  effect  that  the  courts  pos- 
sess the  power  to  prohibit  the  publication 
of  testimony  pending  the  trial,  where  such 
publication  would  tend  to  obstruct  the 
administration  of  justice.  But  the  court 
held  in  that  case  that  the  publication  of  di- 
vorce proceedings,  notwithstanding  a  stat- 
ute of  California  authorizing  such  proceed- 
ings to  be  private,  did  not  subject  the  party 
to  contempt,  though  he  made  the  publica- 
tion in  violation  of  the  order  of  the  court; 
that  the  publication  itself  was  not  calculat- 
ed to  impede  or  obstruct  justice.  The  gen- 
eral trend  of  that  decision,  we  take  it,  fa- 
vors the  proposition  that,  where  the  proceed- 
ings are  not  of  an  obscene  character  (and 
We  are  not  discussing  that  kind  of  a  case 
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here),  the  court  has  no  power  to  prohibit 
the  publication  of  testimony  adduced  on  the 
trial.  The  fact  that  no  decision  can  be 
found  in  support  of  the  power  on  the  part 
of  the  courts  of  this  country  to  prohibit  the 
publishing  of  evidence  developed  in  the 
course  of  such  trial  is  strongly  persuasive  of 
the  absence  of  such  power,  for,  if  it  had 
been  assumed  to  exist,  evidently  somewhere 
some  judge  before  this  time  would  have  at- 
tempted it,  and  we  would  have  a  report  of 
the  case.  But  even  if  it  be  conceded  that 
some  other  court  in  some  other  state  had  de- 
cided in  favor  of  the  power  of  the  courts  to 
inhibit  the  publication  of  testimony,  and  to 
treat  a  violation  of  the  order  as  a  matter 
of  contempt,  then  such  decision,  in  order  to> 
be  even  persuasive,  should  afford  some  good 
and  sufficient  reason  as  its  basis;  otherwise- 
it  would  be  entitled  to  but  little  considera> 
tion,  especially  when  we  take  into  view  our 
constitutional  provisions  which  have  a  bear- 
ing on  the  subject.  Section  8  of  our  Bill  of 
Rights  guarantees  the  freedom  of  speech  and 
the  liberty  of  the  press.  Section  10  guaran- 
tees to  an  accused  person  a  speedy  public 
trial  by  an  impartial  jury.  If  the  Constitu- 
tion guarantees  a  public  trial,  is  it  in  th& 
power  of  the  court  to  make  it  a  private 
trial?  If  not,  then  where  is  the  power  of 
the  court  to  prohibit  spectators,  or  to  require 
or  enforce  thereafter  silence  on  those  who 
may  witness  and  hear  the  proceedings?  If 
there  is  no  power  on  the  part  of  the  court  ta 
prevent  spectators  from  rehearsing  evidence, 
by  the  same  logic  the  court  has  no  authority 
to  prevent  a  publication  of  the  testimony. 
Our  Constitution  is  but  in  accord  with  the 
genius  and  spirit  of  our  free  institutions, 
which  is  intended  to  guarantee  publicity  to^ 
the  proceedings  of  our  courts,  and  the  great- 
est freedom  in  the  discussion  of  the  doings 
of  such  tribunals,  consistent  with  truth  and 
decency.  And  as  has  been  well  said,  ''when 
it  is  claimed  that  this  right  has  in  any  man- 
ner been  abridged,  such  claim  must  find  its 
support,  if  any  there  be,  in  some  limitation 
expressly  imposed  by  the  lawmaking  power." 
And  this  imposition  must  be  in  accord  with 
the  provisions  of  our  Constitution  guaran- 
teeing the  publicity  of  all  trials,  as  well  as 
the  freedom  of  speech  and  of  the  press.  We 
take  it  that  the  learned  judge  who  exercised 
his  authority  in  this  instance  did  it,  as  he 
believed,  in  the  interest  of  the  due  adminis- 
tration of  the  law ;  but  the  argument  of  con- 
venience can  have  no  weight  as  against  those 
safeguards  of  the  Constitution  which  were 
intended  by  our  fathers  for  the  preservation 
of  the  rights  and  liberties  of  the  citizen. 
And,  even  if  there  was  a  conflict  here  be- 
tween the  authority  and  dignity  of  the 
court,  that  should  yield  to  the  plain  letter 
of  the  Constitution.  We  accordingly  hold 
that  the  court  had  no  power  to  prohibit  the 
publication  of  the  testimony  of  the  witnesses 
in  the  case,  and  that  his  act  in  punishing 
the  relator  for  contempt  for  violating  that 
order  was  without  jurisdiction,  and  was  con- 
sequently void. 

The  relator  is  ordered  discharged. 
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STATE  of  North  Carolina 

v. 

J.  D.  RA\,  Appt. 

(131  N.  C.  814.) 

An  ordinance  reQnlrlni:  the  cloMlni:  of 
■tores  at  7 :30  p.  m.,  excepting  Saturday 
night,  is  not  authorized  by  general  charter 
authority  to  make  by-laws,  rules,  and  regula- 
tions for  preserying  the  health  of  the  citizens, 
and  such  as  are  deemed  necessary  for  the 
better  government  of  the  town. 

(Olnrk,  J.,  dissents.) 
(December  16,  1002.) 

APPEAL  by  defendant  from  a  judgment  of 
Ihe  Superior  Court  for  Halifax  CJounty 
convicting  him  of  violating  an  ordinance 
against  keeping  places  of  business  open  in 
the  evening.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  A.  Dunn,  for  appellant: 

It  is  not  a  nuisance  to  keep  open  dry-goods 
stores  and  other  mercantile  establishmenta 
to  an  hour  later  than  7:30  o'clock. 

The  law-making  power  of  towns  must  act 
within  the  scope  of  their  delegated  powers, 
or  their  acts  are  ultra  vires  and  void.  They 
cannot  do  what  they  are  not  authorized  to 
do  by  their  charter  or  by  the  general  law 
of  the  land.  If  a  thing  within  itself  is  not 
a  nuisance,  they  cannot  make  it  so  by  say- 
ing it  is. 

State  V.  Higgs,  126  N.  C.  1024,  48  L.  R. 
A.  446,  35  S.  E.  473;  Cooley,  Const.  Lim. 
4th  ed.  236;  State  v.  Webber,  107  N.  C.  965, 
12  S.  E.  598. 

Town  ordinances  must  be  subordinate  to 
and  harmonized  with  the  general  laws  of 
the  state,  unless  special  powers  are  conferred 
upon  the  town  by  its  charter. 

State  V.  Brittain,  89  N.  C.  574. 

An  ordinance  cannot  legally  be  made 
which  contravenes  a  common  right,  unless 
the  power  to  do  so  be  plainly  conferred  by  a 
valia  and  competent  legislative  grant. 

Dill.  Mun.  Corp.  2d  ed.  §  259;  State  v. 
Thomas,  118  N.  C.  1225,  24  S.  E.  535;  17 
Am.  &  Eng.  Enc.  Law,  pp.  248-252;  State 
V.  Taft,  118  N.  C.  1190,  32  L.  R.  A.  122,  23 
S.  E.  970. 

Messrs.  Robert  D.  CMlmer,  Attorney 
General,  and  E.  L.  TraTis  for  the  State. 

Fnrohes,  Ch.  J.,  delivered  the  opinion  of 
"the  court: 

The  defendant  is  the  owner  of  a  dry-goods 

Note. — FoFsome  cases  in  this  series  as  to  the 
validity  of  Sunday-closing  ordinances,  see  Thei- 
«en  V.  McDavld  (Fla.)  26  L.  R.  A.  234;  People 
V.  Bellet  (Mich.)  22  L.  R.  A.  696;  People  v. 
Havnor  (N.  Y.)  31  L.  R.  A.  689;  Eden  v.  Peo- 
ple (111.)  32  L.  R.  A.  659;  Tacoma  v.  Krech 
(Wash.)  34  L.  R.  A.  68;  Denver  v.  Bach  (Colo.) 
46  L.  R.  A.  848. 

As  to  validity  of  ordinances  limiting  hours  of 
labor,  see  Re  Kubach  (Cal.)  0  L.  R.  A.  482; 
State  V.  McNally  (La.)  36  L.  R.  A.  033. 
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and  grocery  store  (not  of  liquors)  in  the 
town  of  Scotland  Neck,  Halifax  county. 
Scotland  Neck  is  an  incorporated  town,  and 
on  the  4th  of  July,  1902,  the  commissioners 
of  said  town  passed  this  ordinance:  "It 
shall  be  unlawful  for  barrooms,  groceries, 
dr}'-goods  stores,  and  other  places  where  mer- 
chandise is  lx>ught  and  sold  (except  drug 
stores  for  the  sale  of  druss  and  medicines 
only)  to  keep  open  later  uian  7:30  o'clock 
p.  M.  except  Saturdays.  Anyone  violating 
this  ordinance  shall  be  fined  $5  for  each  and 
every  violation."  The  defendant  admits  that 
he  is  the  owner  of  a  dry-goods  and  grocery 
store  in  the  town  of  Scotland  Neck,  and  that 
he  has  kept  it  open  later  than  7:30  p.  u. 
since  the  7th  day  of  July,  1902,  the  date  at 
which  said  ordinance  was  to  go  into  effect, 
but  pleads  not  guilty,  and  a  special  ver- 
dict was  returned,  finding  the  facts  as  above. 

It  is  admitted  that  the  charter  of  said 
town  gives  no  special  authority  for  the  pas- 
sage oi  such  an  ordinance,  and  that  the  com- 
missioners had  no  authority  for  the  passage 
of  said  ordinance,  except  the  general  powers 
incident  to  municipal  corporations.  This 
presents  squarely  the  question  of  corporate 
power  to  pass  and  enforce  such  an  ordinance 
without  any  legislative  authority  to  do  so, 
except  the  fact  that  it  is  a  chartered  munici- 
pality. It  is  therefore  not  necessary  that 
we  should  discuss  the  power  of  the  le^sla- 
ture  to  pass  such  an  act,  or  to  authorize  a 
municipality  to  pass  such  an  ordinance,  and 
wo  do  not  enter  into  the  consideration  of 
tliat  matter. 

It  must  be  admitted  that  the  enforcement 
of  this  ordinance  would  be  to  deprive  the  de- 
fendant of  his  natural  right, — would  be  to 
interfere  with  the  free  use  and  enjoyment  of 
his  property,  used  in  such  a  way  as  not  to 
interfere  with  the  rights  of  others.  It  is  not 
shown,  nor  is  it  suggested,  that  defendant's 
keeping  his  store  open  after  7:30  interfered 
with  the  riffhts  of  anyone  else.  It  was  said 
that  the  otner  merchants  in  Scotland  Neck 
were  willing  to  close  their  stores  at  7:30, 
but  the  defendant  was  not,  anu  the  ordinance 
was  passed  to  compel  him  to  do  so,  for  the 
reason  that  if  he  kept  open  the  others  would 
be  compelled  to  do  so,  or  to  give  the  defend- 
ant the  benefit  of  the  trade  of  the  town  after 
that  time.  But  did  this  give  the  commis- 
sioners the  right  to  close  the  defendant's 
store  T 

It  would  seem  that  no  legislative  power 
exists,  under  our  form  of  government  and 
our  ideas  of  personal  liberty,  as  to  allow 
such  interference  with  one's  rights  of  own- 
ership and  dominion  over  his  own  property, 
except  such  interference  be  exercised  for  the 
protection  and  benefit  of  the  public.  When 
such  interference  is  authorized,  it  is  under 
the  doctrine  of  eminent  domain,  or  what  is 
known  as  the  "police  power  of  the  govern- 
ment." The  attempted  exercise  of  the  power 
in  this  instance  is  clearly  not  under  the  doc- 
trine of  eminent  domain,  but  it  is  said  to  be 
under  the  police  power  of  the  government. 


1902. 


State  v.  Ray. 


635 


If  the  state  could  exercise  such  power  (and 
^ve  do  not  say  it  could),  can  a  municipal 
<X)rporation  do  so  without  express  authority 
irom  the  state?  The  general  rule  is  that  a 
municipal  corporation  can  only  exercise  such 
powers  as  are  expressly  eiven  in  its  charter, 
or  such  as  are  necessarily  implied  by  those 
•expressly  given.  This  doctrine  is  well  ex- 
pressed by  1  Dill.  Mun.  Corp.  §  80,  which  is 
copied  by  Justice  Avery  in  State  v.  Webber, 
107  N.  0.  962,  12  8.  E.  698,  and  is  approved 
And  adopted  by  this  court  in  that  case :  "It 
is  a  general  and  undisputed  proposition  of 
law  uftat  a  municipal  corporation  possesses 
and  can  exercise  tjie  following  powers,  and 
no  others:  First,  those  granted  in  express 
words;  second,  those  necessarily  or  fairly 
implied;  third,  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corpora- 
tion,— ^not  simply  convenient,  but  indispen- 
sable. Any  fair,  reasonable  doubt  concern- 
ing the  existence  of  power  is  resolved  by  the 
•courts  against  the  corporation,  and  the 
power  is  denied."  The  same  doctrine  is 
probably  more  pointedly  stated,  as  applica- 
ble to  the  case  now  under  consideration,  in 
State  V.  Thomas,  118  N.  C.  1221,  24  S.  E. 
535,  as  follows:  "An  ordinance,  says  Dil- 
lon (1  Mun.  C!orp.  §  325),  cannot  l^^lly  be 
made,  which  contravenes  a  common  right, 
unless  the  power  to  do  so  be  plainly  con- 
ferred by  a  valid  and  competent  legislative 
.grant;  and,  in  cases  relating  to  suSi  right, 
authority  to  regulate,  conferred  upon  towns 
of  limited  powers,  has  been  held  not  neces- 
sarily to  include  the  power  to  prohibit. 
,  .  .  If  the  eeneral  power  to  pass  by- 
laws, intended  lor  local  government  merely, 
carries  with  it,  by  implication,  the  authority 
to  restrict  the  use  of  private  property  by 
prescribing  the  hours  when  a  person  shall  be 
permitted  to  occupy  his  own  house,  then 
cities  and  towns  need  nothing  more  than 
the  enactment  of  a  law  creatine  them,  with 
the  incidental  grant  embodied  in  §  3799 
of  the  Ck>de,  to  give  them  equal  authority 
with  the  legislature  itself  to  restrict  and 
regulate  the  rights  of  personal  liberty  and 
private  proper^  within  the  limits  of  the 
municipiuity.  No  such  latitudinarian  con- 
struction was  intended  by  the  legislature  to 
be  given  to  the  statute,  and  its  attempted 
exercise  waa  therefore  unlawful."  It  seems 
to  us  that  these  authorities  settle  the  ques- 
tion, and  plainly  show  that  this  ordinance 
was  unlawful  and  cannot  be  enforced. 

It  is  said  that  towns  are  constantly  exer- 
cising such  power  over  barrooms  where  li- 
quors are  sold.  This  power,  so  far  as  our 
investigation  goes,  is  expressly  given  in  the 
charters.  But  if  there  is  any  case  where  it 
is  not,  it  must  be  understood  that  it  stands 
on  a  very  different  footing  to  the  sale  of  dry- 
goods  and  family  groceries.  Liquor  itself 
is  regarded  as  an  evil, — ^an  enemy  of  civiliza- 
tion and  of  good  government.  Bailey  v.  Ral- 
eigh, 130  N.  C.  209,  57  L.  R.  A.  178,  41  S.  E. 
281;  State  v.  Barringer,  110  N.  C.  525,  14 
S.  E.  781.  Its  sale  without  a  license  is  con- 
demned and  prohibited  by  law,  and  the  regu- 
lations closing  such  shops  might  well  be  put 
upon  the  implied  power,  as  being  for  the 
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public  good.  .  But  however  that  may  be,  that 
IS  not  the  question  before  the  court,  and 
what  has  been  said  as  to  the  sale  of  liquors 
has  only  been  said  to  meet  an  argument  of 
the  state. 

It  is  also  said  that  the  state  of  California 
has  exercised  such  power  without  express 
legislation,  and  that  the  Supreme  Court  of 
the  United  States  affirmed  the  judgment  of 
the  California  court.  But  when  those  cases 
arc  examined,  it  will  be  found  that  they  were 
cases  where  the  business  of  ironing  was  car- 
ried on  all  night  in  a  thickly  settled  portion 
of  the  city  of  San  Francisco,  consisting  of 
old  wooden  buildings  near  the  Sound,  wnere 
the  wind  usually  blew  hard,  which  made  it 
very  dangerous  to  carry  on  such  work  at  late 
hours  of  the  night,  on  account  of  fire.  And 
the  opinions  rest  upon  the  ground  that  it 
was  for  the  public  good — the  protection  of 
the  public  from  the  danger  of  nre — that  the 
city  was  allowed  to  prevent  such  persons 
from  carrying  on  sucn  work  at  such  late 
hours  of  the  night.  But  the  Supreme  Court 
of  the  United  States  only  affirmed  the  rul- 
ing of  the  state  court,  which  is  the  rule  of 
that  court  where  there  is  no  Federal  ques- 
tion involved.  So  it  amounts  to  no  more 
than  a  decision  of  the  supreme  court  of  Cal- 
ifornia against  the  repeated  decisions  of  our 
own  supreme  court.  And  were  we  to  admit 
that  the  distinction  does  not  exist  between 
the  California  case  and  this  case,  which  we 
have  pointed  out,  the  question  then  is,  Shall 
we  adnere  to  our  own  decisions,  when  we  are 
not  able  to  see  any  error  in  them,  or  shall 
we  adopt  the  opinion  of  the  court  of  Cali- 
fornia? We  prefer  to  follow  our  own  deci- 
sions, and  are  of  the  opinion  that  the  cor- 
porate authorities  of  Scotland  Neck  were 
not  authorized  to  pass  the  ordinance  under 
consideration,  and  it  is  void. 

There  is  error,  and  under  the  special  ver- 
dict the  defendant  was  entitled  to  an  acquit- 
tal and  discharge. 

The  judgment  of  the  court  below  is  re- 
versed. 

Clark,  J.,  dissentinff; 

On  July  4,  1902,  the  town  of  Scotland 
Neck  passed  an  ordinance  prohibiting  "bar- 
rooms, groceries,  dry-goods  stores,  and  other 
places  where  merchandise  is  bought  and 
sold  (except  dru^  stores  for  the  sale  of 
drugs  and  medicines  only),  to*'  be  kept 
"open  later  than  7:30  p.  m.  except  Satur- 
days," under  penalty  of  $5  for  each  viola- 
tion; and  it  was  made  the  duty  of  the  chief 
of  police  to  ring  the  town  bell  at  7:30  P.  M. 
e\ery  day,  except  Saturdays  and  Sundays, 
as  notice.  The  ordinance  prescribed  that  it 
was  to  be  in  force  from  7tn  July  to  1st  Oc- 
tober. The  defendant  admits  that  he  came 
within  the  class  specified,  and  did  not  com- 
ply with  the  ordinance,  but  kept  open  his 
store  for  the  sale  of  dry-goods  and  groceries 
later  than  7 :30  P.  M.  and  conducted  his  busi- 
ness just  as  if  the  ordinance  had  not  been 
passed.  The  sole  defense  is  that  the  ordi- 
nance is  invalid.  The  judge  below  sustained 
the  action  of  the  mayor,  who  imposed  a  fine 
of  $5,  and  the  defendant  appealed.  The  ob- 
ject of  the  ordinance,  as  was  stated  on  the 
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argument,  and  tLS  is  readily  apparent,  was 
to  give  the  clerks  and  other  employees  of 
stores  a  rest  from  toil  in  the  hot  months  of 
July,  Auffust,  and  September  after  7:30  p. 
M.  At  uiat  season  the  days  are  hot  and 
long,  business  is  dull,  and  purchases  can 
readily  be  made  by  the  community  without 
inconvenience  before  7:30  p.  m.  To  avoid 
any  reasonable  objection,  Saturday  night  is 
excepted,  and  the  "early  closing"  is  limited 
to  the  three  hottest  and  dullest  months  in 
the  year.  It  seems  strange  that  anyone 
should  object  to  this  modest  concession  to 
tlic  clerks  and  others  who  for  small  compen- 
sation are  at  work  from  sunrise  till  late  at 
niffht  the  balance  of  the  year.  So  reason- 
able is  the  regulation,  that  by  common  con- 
sent the  merchants  of  most  of  the  towns, 
probably,  in  the  state,  have  for  years,  by 
voluntary  agreement,  adopted  it.  But  as 
one  mercliant  in  a  town  by  holding  out 
against  it  can  force  all  other  stores  to  keep 
open,  thus  compelling  all  the  clerks  and 
other  employees  to  forego  this  small  conces- 
sion, the  commissioners  had  no  other  means 
to  secure  this  cessation  of  work,  so  benefi- 
cial to  the  health  and  comfort  of  a  large  and 
u^ful  class  in  the  community,  than  bv  the 
passage  of  this  ordinance.  There  can  be  no 
question  of  the  reasonableness  of  such  an  or- 
dinance, and  if  this  action  of  the  local  legis- 
lature did  not  correctly  express  the  wishes 
of  their  constituents,  or  did  not  prove  satis- 
factory, public  sentiment  would  soon  cause 
its  repeal,  or  at  least  the  matter  would  be 
corrected  by  the  election  of  a  board  of  com- 
missioners of  a  different  cast.  Hellen  v. 
A'oe,  25  N.  C.  (3  Ired.  L.)  499.  Certainly, 
if  the  power  to  pass  the  ordinance  exists, 
the  propriety  of  its  passage  is  a  matter  that 
can  be  better  determined  by  the  commission- 
era  elected  by  the  x)eople  of  the  town,  and 
conversant  with  the  surroundings  and  the 
wishes  of  their  constituents,  than  by  five 
lawyers  assembled  in  a  public  building  in 
Raleigh. 

The  ordinance  being  a  reasonable  one,  the 
only  possible  question  is  that  of  the  power 
to  pass  the  ordinance.  The  charter  of  the 
town  (Private  Laws  1901,  chap.  342,  §  15) 
broadly  gives  its  commissioners  the  usual 
powers  conferred  on  towns  and  cities  by 
Code,  chap.  62.  Among  the  powers  con- 
ferred expressly  by  that  chapter  are — inde- 
pendent of  the  inherent  and  incidental  pow- 
ers of  every  municipal  corporation — ^those  of 
Code,  §  3799,  "They  shall  have  power  to 
make  such  by-laws,  rules,  and  regulations 
for  the  better  government  of  the  town  as 
they  may  deem  necessary;  provided  the  same 
be  not  inconsistent  with  this  chapter  or  the 
laws  of  the  land,"  and  §  3802,  "They  may 
puss  laws  for  .  .  .  preser\'ing  the  health 
of  the  citizens."  In  Hill  v.  Charlotte,  72  N. 
C,  at  page  50,  21  Am.  Rep.  451,  the  court 
says:  "We  conceive  that  nothing  can  be 
clearer  than  that  when  a  general  authority 
is  given  to  a  municipal  corjwration,  to  be  ex- 
ercised through  its  proper  legislative  officers, 
to  make  ordinances  for  the  good  government, 
health,  and  safety  of  the  inhabitants  and 
their  property,  it  is  thereby  left  entirely  to 
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the  discretion  of  those  authorities  to  deter- 
mine what  ordinances  are  proper  for  those 
purposes."  In  State  v.  Ausiiny  114  N.  C.,, 
at  page  856,  25  L.  R.  A.,  at  page  283,  and  \» 
8.  E.,  at  page  919,  Burwell,  J.,  speaking  for 
the  court,  after  setting  out  in  full  the  above 
§  3799  of  the  Code,  says  emphatically:  "This, 
is  an  express  grant  of  authority  to  the  offi- 
cers of  this  municipal  corporation  to  exer- 
cise within  the  territory  made  subject  to 
their  control  the  police  power  of  the  state, 
the  only  expressed  restriction  upon  their  ac- 
tion being  that  the  rules  and  regulations- 
made  by  them  shall  not  be  inconsistent  with, 
'the  laws  of  the  land.'  "  There  is  no'  law  for- 
bidding a  regulation  giving  clerks  and  other 
employees  "in  stores,  barrooms,  and  grocer- 
ies" a  breathing  spell  after  7:30  P.  M.  on 
five  days  during  the  three  hottest  and  dull- 
est months  of  the  year.  If  the  legislature 
can  confer  such  power  on  any  municipality, 
as  is  admitted,  the  above  decision  holds  that 
it  has  been  done.  It  is  a  most  reasonable 
regulation,  a  humane  and  just  regulation, 
and  in  the  interest  of  the  public  hcNEiIth  and 
comfort,  and  detrimental  to  the  interest  of 
no  one.  As  was  well  said  by  Daniel,  J.,  in 
Hellen  v.  A'oe,  25  N.  C.  (3  Ired.  L.)  499, 
with  that  confidence  in  the  capacity  of  the 
people  for  self  -government  and  ability  to 
i-egulate  for  the  best  their  own  local  matters 
which  marked  the  utterances  of  that  court: 
"If  a  majority  of  the  citizens  of  the  town 
deem  the  ordinance  impolitic  or  injurious  to 
the  people  of  the  corporation,  they  have  the 
power  m  their  own  hands  to  remedy  the 
evil;  but  we  cannot  say  that  this  ordinance 
is  either  against  the  general  law,  or  is  in  it- 
self unreasonable."  The  people  are  the  best 
judges  of  their  own  interest  and  wishes,  and, 
as  Judge  Daniel  says,  the  correction  should 
be  left  to  them,  unless  an  ordinance  is  on  its 
face  in  violation  of  some  statute  enacted  by 
the  will  of  the  lawmaking  power  of  the 
whole  state,  or  is  so  unreasonable  in  its  na- 
ture as  to  be  beyond  the  police  power  con- 
fided to  the  municipality  by  virtue  of  the 
general  statute. 

A  case  almost  on  all  fours  with  this,  in 
the  terms  of  the  ordinance,  and  presenting 
certainly  the  very  question  of  the  power  of 
the  town  to  pass  such  an  ordinance  as  this, 
has  been  held  in  favor  of  the  power  by  the 
Supreme  Court  of  the  United  States.  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 
5  Sup.  Ct.  Rep.  357.  An  ordinance  of  the 
city  of  San  Francisco  closed  all  laundries 
and  wash-houses  "from  10  o'clock  at  night 
till  6  o'clock  in  the  morning."  Those  oppos- 
ing the  measure  argued  that  the  motive  was 
to  discriminate  against  the  Chinese.  Those 
defending  it  said  it  was  because  such  occu- 
pation was  dangerous  on  account  of  liability 
from  fire.  The  court,  adhering  to  the  set- 
tled ruling  that  the  motive  in  passing  a  stat- 
ute or  ordinance  cannot  be  considered,  un- 
less it  appear  on  the  face  thereof,  held :  "The 
provision  is  purely  a  police  regulation,  with- 
in the  competency  of  any  municipality  pos- 
sessed of  the  ordinary  powers  belonging  to 
such  bodies.  .  .  .  The  same  municipal 
authoritv    which    directs    the    cessation    of 
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labor  must  necessarily  prescribe  the  limits 
within  which  it  shall  be  enforced.  .  .  . 
This  is  a  matter  for  the  determination  of  the 
municipality  in  the  execution  of  its  police 
powers."  The  validity  of  the  same  ordi- 
nance was  again  presented  in  Soon  Ring  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  6 
Sup.  Ct.  Rep.  730,  and  was  more  fully  and 
-elaborately  discussed,  and  the  following 
points,  having  no  reference  whatever  to  the 
-danger  from  fires,  were  decided:  "The  ob- 
jection that  the  fourth  section  is  void  on  the 
groimd  that  it  deprives  a  man  of  the  right 
to  work  at  all  times  is  equally  without  force. 
However  broad  the  right  of  everyone  to  fol- 
low such  calling,  and  employ  his  time  as  he 
may  judge  most  conducive  to  his  interests, 
it  must  be  exercised  subject  to  such  general 
rules  as  are  adopted  by  society  for  the  com- 
mon welfare.  All  sorts  of  restrictions  are 
imposed  upon  the  actions  of  men,  notwith- 
standing the  liberty  which  is  guaranteed  to 
•each.  It  is  liberty  regulated  by  just  and 
impartial  laws.  Parties,  for  example,  are 
free  to  make  any  contracts  they  choose  for  a 
lawful  purpose,  but  society  says  what  con- 
tracts shall  be  in  writing,  and  what  may  be 
T'erbally  made,  and  on  what  days  they  may 
be  executed,  and  how  long  they  may  be  en- 
forced if  their  terms  are  not  complied  with. 
So,  too,  with  the  hours  ot  labor.  On  few 
subjects  has  there  been  more  regulation. 
How  many  hours  shall  constitute  a  day's 
work  in  the  absence  of  contract,  at  what 
lime  shops  in  our  cities  shall  close  at  night, 
are  constant  subjects  of  legislation.  I^ws 
setting  aside  Sunday  as  a  day  of  rest  are  up- 
held, not  from  any  "right  of  the  government 
io  legislate  for  the  promotion  of  religious  ob- 
servances, but  from  its  right  to  protect  all 
persons  from  the  physical  and  moral  debase- 
ment which  comes  from  uninterrupted  labor. 
Such  laws  have  always  been  deemed  benefi- 
cent and  merciful  laws,  especially  to  the 
poor  and  dependent,  to  the  laborers  in  our 
factories  and  workshops,  and  in  the  heated 
rooms  of  our  cities;  and  their  validity  has 
Itcen  sustained  by  the  highest  courts  of  the 
states." 

After  these  two  explicit  and  unanimous 
decisions  of  the  highest  court  known  to  our 
laws  that  any  town  "possessed  of  the  ordi- 
nary powers"  has  the  right  to  pass  "such 
"beneficent  and  merciful"  ordinances  for  the 
lioalth  and  comfort  of  the  toilers  "in  the 
heated  rooms"  of  our  towns  and  cities,  by 
''•prescribing  hours  for  closing  at  night,"  no 
^ne  has  ever  since  contested  the  validity  of 
such  ordinances'  in  that  court,  and  the  state 
-courts  have  been  as  humane.  Not  till  now 
has  any  court  recorded  a  decision  to  the  con- 
trary. The  above  cases  began  in  the  United 
States  circuit  court,  and  went  thence  to  the 
Federal  Supreme  Court.  But  the  supreme 
■court  of  California  has  cited  those  cases,  and 
heartily  indorsed  the  principles  therein  laid 
4own,  in  Re  Hang  Kie,  69  Cal.  152,  10  Pac. 
327,  quoting  with  approval :  "The  provision 
is  purely  a  police  regulation,  within  the  com- 
petency of  any  municipality  possessed  of  the 
ordinary  powers  belonging  to  such  bodies." 
In  Missouri,  under  a  statute  worded  like 
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our  Code,  §  3799,  above  cited,  a  city  ordi- 
nance closing  stores,  shops,  and  other  places 
of  business  at  9  a.  m.  on  Sunday  was  held 
valid.  St.  Louis  v.  Cafferata,  24  Mo.  94. 
It  seems  there  was  no  state  prohibition  as 
to  opening  stores  on  Sunday.  In  State  v. 
Freeman,  38  N.  H.  426,  it  was  held  that  a 
town  ordinance  prohibiting  restaurants  from 
being  kept  open  after  10  o'clock  at  night 
was  valid  and  authorized  by  a  statute  not  so 
broad  as  our  Code,  §  3799.  To  same  pur- 
port, Hudson  V.  Geary,  4  R.  I.  485.  And 
there  are  other  authorities  to  the  same  ef- 
fect, as  Judge  Field  says  in  Soon  Hin-g  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  5 
Sup.  Ct.  Rep.  730,  and  none  to  the  contrary. 
The  validity  of  an  ordinance  closing  bar- 
rooms at  a  specified  hour  is  impliedly  recog- 
nized as  valid  and  authorized  by  Code,  f 
3799,  in  the  discussion  in  State  v.  Thomas, 
118  N.  C.  1221,  24  S.  E.  535,  which  holds  in- 
valid, not  the  requirement  to  close  the  bar, 
but  the  prohibition  of  the  proprietor  to  re- 
main in  it  after  it  was  closed. 

Tn  Dillon,  Mun.  Corp.  §  400,  4th  ed.,  it 
is  said:  "Under  a  general  power  to  pass 
any  other  by-laws  for  the  well-being  of  the 
city  its  council  may,  by  ordinance,  prohibit 
saloons,  restaurants,  and  other  places  of 
public  entertainment  to  be  kept  open  after 
a  specified  hour,  and  objections  that  such  by- 
law was  imreasonable  and  deprived  the  cit- 
izen of  the  constitutional  right  of  'acquiring 
property,'  were  not  considered  to  be  well 
taken." 

If  the  town  commissioners  of  the  progres- 
sive and  growing  town  of  Scotland  Neck 
thought  it  would  conduce  "to  the  better  gov- 
ernment and  aid  to  preserve  the  health  of 
many  of  its  citizens"  (Code,  §§  3799,  3802) 
to  close  the  places  of  business,  except  for 
sale  of  drugs  and  medicines,  at  7  p.  m.  on 
five  days  in  the  week  during  July,  August, 
and  September,  and  that  in  so  ordering  they 
were  executing  the  wishes  of  a  majority  of 
their  constituents,  are  they  not  the  best 
judges  thereof,  subject  to  correction  only  at 
the  ballot  box  when  a  new  board  is  chosen? 
Our  system  of  government  favors  local  self- 
government.  Whenever  any  effort  is  made 
iu  the  interest  of  humanity  to  lessen  the 
hours  of  toil,  and  give  a  breathing  spell, — a 
chance,  however  small,  for  the  enjoyment  of 
life  to  the  employed, — ^a  protest  is  almost  al- 
wavs  made  on  the  ground  stated  by  Judge 
Field  (113  U.  S.  703,  28  L.  ed.  1145,  5  Sup. 
Ct.  Rep.  730),  that  "it  deprives  a  man  of 
the  right  to  work  at  all  times."  This  objec- 
tion means  simply  that  it  deprives  the  ob- 
jector of  the  right  to  work  "the  other  fel- 
low" at  all  times,  without  stint  or  limit. 
Someone  has  said,  with  more  force  than 
truth  or  elegance,  that  "civilization  is  held 
to  the  under  dog."  On  the  contrary,  civiliz- 
ation consists  in  greater  humanity  and  con- 
sideration for  the  comfort,  the  convenience, 
the  health,  of  those  who  are  not  able  to  com- 
pel or  to  buy  that  which  is  conceded  them 
voluntarily  or  guaranteed  by  law.  The  pur- 
pose of  a  government  of  law  is  the  protection 
of  the  weak,  for  the  strong  can  take  care  of 
themselves.     The   brief  recreation  and   sur- 
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cease  from  toil  given  by  this  ordinance  dur- 
ing the  hot  summer  evenings  to  the  clerks 
and  other  employees  of  the  stores  in  their 
town  is  an  act  which  reflects  credit  upon  the 
commissioners  of  Scotland  Neck.    Their  ac- 


tion is  warranted  by  the  decisions  of  the- 
highest  court  in  the  Union  and  of  several 
states,  and  their  power  to  do  so  has  not  till! 
now  been  denied  in  any. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEAL. 


STATE  of  West  Virginia 

V. 

John  McBEE,  Plff,  in  Err, 


(. 


.W.  Va.... 


.) 


^1.  On  the  trial  of  an  Indictment  un- 
der I  10,  chap.  349,  Code,  the  burden  of 
proof  l8  on  the  state  to  satisfy  the  Jury  that 
the  labor  was  not  in  household  work,  or  other 
work  of  necessity  or  charity. 

2.  On  sncli  trial,  refusal  by  the  court,  when 
asked,  to  Instruct  the  Jury  to  that  effect,  is 
error. 

3.  If,  npon'tlie  trial  of  an  indictment 
nnder  sncli  section,  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  Jury  that 
material,  permanent  loss  and  injury  would 
come  to  the  owner  of  an  oil  well  by  reason 
of  not  pumping  it  on  Sunday,  such  pumping 
would  be  deemed  a  work  of  necessity,  under 
the  statute. 

(January   14,   1903.) 

ERROR  to  the  Circuit  Court  for  Ritchie 
County  to  review  a  judgment  convict- 
ing defendant  of  violating  the  Sunday  law. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hunter  H.  Mom,  Jr.,  and 
Camden  Sc  Peterkin,  for  plaintiff  in 
error : 

It  was  necessary  for  the  state  to  show 
that  the  work  in  question  was  not  "  a  work 
of  necessity  or  charity." 

Clark,  Crim.  Proc.  270,  281,  326;  1 
Bishop,  Crim.  Proc.  378;  State  v.  Baltimore 
d  0,  R.  Co,  15  W.  Va,  362,  36  Am.  Rep.  803. 

The  object  of  the  statute  was  not  to  en- 
force any  religious  duty,  but  to  provide  for 
a  day  of  rest. 

State  V.  Baltimore  d  0,  R,  Co,  16  W.  Va. 
362,  36  Am.  Rep.  803. 

By  a  work  of  necessity  is  not  meant  of 
physical  and  absolute  necessity;  but  any 
labor,  business,  or  work  which  is  necessary 
to  the  accomplishment  of  a  lawful  purpose  un- 
der the  circumstances  of  the  particular  case, 
is  a  work  of  necessity  within  the  statute. 

Flagg  v.  Millbury,  4  Cush.  243;  Com.  v. 
Nesbit,  34  Pa.  398;  Wilkinson  v.  State,  69 
Ind.  416,  26  Am.  Rep.  84;  Edgerton  v.  State, 
07  Ind.  688,  33  Am.  Rep.  110;  MoOatriok 
v.  Wason,  4  Ohio  St.  566 ;  Carver  v.  State, 
69  Ind.  61,  35  Am.  Rep.  205;  Hennersdorf 
v.  Stale,  25  Tex.  App.  697,  8  S.  W.  926. 

^Headnotes  by  McWHonTEB,  J. 

NoTR. — As  to  what  are  works  of  necessity 
which  'may  be  performed  on  Sunday,  see  also,  in 
this  scries,  Western  U.  Teleg.  Co.  v.  Yopst 
(Ind.)  3  L.  R.  A.  224 ;  Handy  v.  Glo>be  Pub.  Co. 
(Minn.)  4  L.  R.  A.  466 ;  Com.  v.  Waldman  (Pa.) 
11  L.  R.  A.  563;  Com.  v.  Matthews  (Pa.)  18  L. 
R.  A.  761 ;  Ejd  parte  Kennedy  (Tex.)  51  L.  R. 
A.  270;  and  Amoelter  y.  State  (Ga.)  68  L. 
R.  A.  392. 
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MessTH,  Borneo  H.  Freer,  Attorney  Gen- 
eral, and  Alex  Dnlin,  for  the  State: 

While  the  Sabbath,  or  Sunday,  has  its 
oripfin  in  the  doctrine  of  the  Christian  re- 
ligion, having  been  adopted  in  the  place  of 
the  old  Jewish  Sabbath,  yet  in  its  l^^l  as- 
pect it  is  to  be  regarded  as  a  civil,  and  not. 
a  religious,  institution;  as  a  day  appointed 
by  the  law-making  power  on  which  the  or- 
dinarv  business  of  life  shall  be  suspended,, 
in  order  that  thereby  the  physical  and  moral 
wellbeing  of  the  people  may  be  advanced. 

24  Am.  &  Eng.  Enc.  Law,  p.  529;  State 
V.  Baltimore  d  O.  R,  Co,  15  W.  Va.  362,  36- 
Am.  Rep.  803. 

The  object  of  pumping  the  wells  on  Sun- 
day was  one  "  for  revenue  only." 

In  order  that  the  state  should  make  out 
its  case  it  was  only  necessary  to  prove  that 
the  defendant  was  laboring  at  his  trade  or 
calling  on  Sunday. 

5  Am.  &  Eng.  Enc.  Law,  pp.  39-41;  State^ 
V.  Sicift,  36  W.  Va.  642,  14  S.  E.  136. 

A  flow  of  two  barrels  of  salt  water  per 
day  into  an  oil  well  is  not  sufficiently  in- 
jurious thereto  to  make  the  pumping  of  it 
out  on  Sunday  a  necessity. 

Com,  V.  Funk,  9  Pa.  Co.  Ct.  277;  5  Am, 
&  En^.  Enc.  Law,  pp.  541,  642. 

It  is  the  peculiar  province  of  the  jury  to* 
determine,  under  all  the  facts  and  circum- 
stances of  the  case,  whether  the  work 
charged  to  have  been  done  on  Sunday  was, 
or  was  not,  a  work  of  necessity. 

State  V.  Knight,  29  W.  Va.  340,  1  S.  E. 
569;  Ungericht  v.  State,  119  Ind.  380,  21 
N.  E.  1082;  Whitcomb  v.  Oilman,  36  Vt. 
297 ;  Sayre  v.  Wheeler,  32  Iowa,  669 ;  Com. 
V.  Gillespie,  146  Pa.  646,  23  Atl.  393. 

M oWhorter,  J.,  delivered  the  opinion  of 
the  court: 

John  McBee  was  indicted  in  the  circuit 
court  of  Ritchie  county  under  §  16,  chap. 
149,  Code.  The  indictment  contained  two 
counts, —  the  first  a  general  charge  that  the 
defendant  **  was  found  unlawfully  laboring- 
at  a  certain  calling  on  the  Sabbath  day, 
s^aid  calling  not  being  a  household  or  other 
work  of  necessity  or  charity,  against  the 
peace  and  dignity  of  the  state."  The  second 
count  was  ttiat  the  defendant  "was  then 
and  there  found  unlawfully  laboring  at  a 
trade  or  calling,  to  wit,  that  of  well  pumper^ 
pumping  an  oil  well,  the  same  not  being  a 
household  or  other  work  of  necessity  or 
charity."  The  defendant  appeared  and 
moved  to  quash  the  indictment,  but  the  court 
overruled  the  motion,  when  the  defendant 
pleaded  "Not  guilty."  No  ground  for  the 
motion  to  quash  having  been  pointed  out, 
nor  error  claimed  either  in  petition  for  writ 
of  error  or  in  defendant's  brief,  and  the  in- 
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dictment  appearing  to  be  sufficient,  the  mo- 
tion to  quash  was  properly  overruled.  The 
issue  was  tried  before  a  jury,  which  ren- 
dered a  verdict  of  guilty.  The  defendant 
moved  to  set  aside  the  verdict  because  the 
same  was  contrary  to  the  law  and  the  evi- 
dence, and  to  grant  him  a  new  trial,  which 
motion  was  overruled.  The  defendant  then 
moved  in  arrest  of  judgment,  which  motion 
was  also  overruled,  and  the  court  fixed  the 
fine  at  $10,  and  entered  up  judgment  on  the 
verdict.  Defendant  procured  a  writ  of 
error,  assigning  several  errors  in  his  peti- 
tion, based  upon  bills  of  exceptions  taken 
by  him  during  the  trial. 

The  first  error  claimed  is  in  refusing  to 
permit  the  jury  to  consider  certain  proper 
evidence  offered  by  defendant,  as  shown  in 
bill  of  exceptions  No.  2.  On  cross-examina- 
tion by  defendant  of  prosecuting  witness  J. 
H.  Davisson,  counsel  for  defendant  was  ques- 
tioning witness  about  trouble  between  him- 
self and  defendant,  when  witness  spoke  of 
the  women  folks  having  gotten  up  a  trouble 
that  witness  "  took  up."  When  he  was 
asked  to  "  state  what  that  was,"  he  an- 
swered, "That  was  a  little  trouble  among 
the  girls  there."  He  then  asked  witness, 
**  State  what  the  trouble  was," —  which 
question  was  objected  to  by  the  prosecuting 
attorney,  and  objection  sustained,  and  ex- 
ception taken.  While  it  is  true  the  objec- 
tion was  sustained  and  the  question  was 
not  permitted  to  be  asked,  yet  on  fur- 
ther cross-examination  the  witness  stated 
fully  in  reply  to  defendant's  questions  what 
the  trouble  was,  without  objection,  so  that, 
whatever  there  was  in  the  question  and  an- 
swer to  benefit  the  defendant  or  affect  the 
case,  defendant  had  the  benefit  of  it  subse- 
quently. 

The  second  error  assigned  was  the  per- 
mitting of  improper  evidence  to  be  consid- 
ered, as  set  out  in  bill  of  exceptions  No.  3, 
when  witness  W.  K.  Jacobs,  who  had  charge 
of  the  Cairo  Oil  Company's  property,  testi- 
fied for  defendant.  On  cross-examination  by 
the  prosecuting  attorney,  witness  was  asked, 
"  Is  it  not  a  fact  that  the  Cairo  Oil  Com- 
pany orders  you  to  have  your  men  pump 
this  well  on  Sunday?"  Objection  of  defend- 
ant to  the  question  was  overruled,  and  ques- 
tion permitted  to  be  asked,  and  defendant 
excepted.  Defendant,  in  his  brief,  claims 
that  the  question  was  calculated  to  preju- 
dice defendant's  case  in  the  minds  of  the 
jury,  by  tending  to  create  the  impression 
that  the  oil  company,  instead  of  John  Mc- 
Bee,  was  on  trial.  His  answer  is,  "  So  far 
as  the  wells  are  concerned,  the  company 
never  gave  mc  any  instruction  one  way  or 
the  other."  It  seems  to  me,  the  tendency  of 
the  question,  if  it  made  any  impression  at 
all  upon  the  jury,  would  be  favorable  to  the 
defendant,  in  that,  if  he  had  such  instruc- 
tions from  the  company,  it  would  tend  to 
relieve  him  from  the  responsibility  which 
otherwise  would  attach  to  him  alone;  but, 
whether  he  had  instructions  or  not,  if  the 
work  did  not  come  within  the  exception  of  the 
statute,  being  a  work  of  charity  or  neces- 
sity, he  was  equally  liable  for  the  violation. 
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The  next  exception  noticed  in  defendant's- 
brief  is  that  of  the  court  sustaining  the  ob- 
jection by  the  attorney  for  the  stete  to  a 
question  asked  W.  F.  Taylor,  the  witness 
for  defendant,  who  was  a  practical  oilman, 
and  had  worked  in  the  oil  field  where  the 
wells  in  question  were  situated,  and  had  had 
charge  of  them  some  two  or  three  years  be- 
fore that,  and  had  stated  that  he  had  shut 
them  down  on  Sunday,  and  that  they  did 
not  get  Sunday's  production  back  until,, 
probably,  Tuesday,  and  the  wells  kept  drop- 
ping off,  and  he  commenced  pumping  them 
again,  and  got  a  steady  production,  and 
that  he  was  afraid  that  to  shut  them  off  on 
Sunda}*^  would  spoil  the  wells  altogether,., 
and  that  he  believed  that  pumping  them  on 
Sunday  was  a  work  of  necessity.  Then  he 
was  asked  to  "  state  whether,  speaking  from 
your  experience,  there  is  likely  to  he  any 
change  in  these  wells  since  you  were  suj>er- 
intendent,"  an  objection  to  which  question 
by  the  attorney  for  the  state  was  sustained, 
and  exceptions  taken.  An  answer  to  the 
question  must  have  been  purely  speculative, 
—  mere  "guesswork," — and  the  answer  to 
the  next  question  propounded  by  the  defend- 
ant indicates  very  clearly  that,  if  witness 
had  been  permitted  to  answer  the  question, 
it  must  have  been  to  the  effect  that  he  could 
not  tell  whether  there  would  be  a  change  or 
not.  He  was  asked  to  "state  to  the  jury 
whether,  after  a  well  has  been  shut  down 
as  you  shut  down  these  wells,  the  shutting 
down  of  them  afterwards  is  no  more  injuri- 
ous than  it  was  at  first."  He  answered: 
"  I  don't  know.  Of  course,  it  is  the  water 
that  bothers  them,  and  I  suppose,  as  the 
water  goes  down,  it  would  not  be  needed  to 
pump  quite  so  much." 

The  next  and  only  other  assignment  of 
error  noticed  by  defendant  in  his  brief  is 
the  refusal  of  the  court  to  give  the  instruc- 
tion offered  by  the  defendant  as  follows: 
"  The  court  instructs  the  jury  that  the  bur- 
den of  proof  is  on  the  state  in  this  case  to 
establish  beyond  reasonable  doubt  the  fact 
that  the  defendant  pumped  or  operated  cer- 
tain oil  well  or  wells  in  Ritchie  county  on 
a  Sabbath  day  within  one  year  prior  to  the 
finding  of  this  indictment,  and,  further,  that 
the  burden  of  proof  is  on  the  state  to  prove 
that  such  pumping  or  operating  was  not  a 
work  of  necessity  or  charity," — as  set  out 
in  bill  of  exceptions  No.  11.  This  instruc- 
tion was  refused  as  offered,  but  modified  by 
the  court  by  striking  out  the  last  clause,  in 
relation  to  the  burden  of  proof,  and  the  bill 
of  exceptions  shows  that  this  modification 
was  made  because  the  law  on  the  burden  of 
proof  was  in  effect  given  by  defendant's 
first,  second,  fourth,  and  fifth  instructions. 
I  have  carefully  examined  the  said  instruc- 
tions 1,  2,  4,  and  5,  as  given  by  the  court 
at  the  request  of  the  defendant,  and  fail  to 
find  in  any  one  of  them  a  single  expression 
which  could  be  construed  to  touch  the  law 
of  the  burden  of  proof.  The  first  and  fourth 
merely  state  that,  if  the  jury  believe  from 
the  evidence  certain  things  set  out,  and  that 
the  work  done  was  necessary  to  preserve 
the  property  from  destruction,  etc.,  and  no 
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more  work  was  done  than  was  so  necessary, 
then  they  should  find  for  the  defendant. 
The  second  is  that,  unless  they  believe  be- 
yond reasonable  doubt,  from  the  evidence, 
that  the  work  done  was  not  the  work  of  ne- 
cessity or  charity,  then  they  should  find  for 
the  defendant;  and  No.  6  is  that  the  object 
of  the  law  regulating  work  on  Sunday  is 
to  obtain  a  day  of  rest  for  the  citizens  of 
the  state,  and  is  not  grounded  on  any  re- 
ligious tenet  or  belief.  Tlie  question  of  the 
burden  of  proof  is  not  touched  in  any  of 
said  instructions.  In  State  v.  Baltimore  d 
O.  H.  Co.  24  W.  Va.  783,  49  Am.  Rep.  290, 
it  is  held  that  the  court  properly  instructed 
the  jury  **  that  the  burden  of  proof  is  on  the 
state  to  satisfy  the  jury  that  the  locomotive 
and  train  of  cars  were  not  run  as  a  work 
of  necessity  or  charity."  In  State  v.  Balti- 
more d  0.  R.  Co.  15  W.  Va.  362,  36  Am. 
Rep.  803,  it  is  held:  "In  an  indictment 
against  a  railroad  company  for  being  found 
laboring  at  its  trade  and  calling  on  a  cer- 
tain Sabbath  day,  it  is  proper  and  neces- 
sary to  allege  that  such  labor  was  not  in 
household  work,  or  other  work  of  necessity 
or  charity,"  and,  being  a  necessary  allega- 
tion, it  must  be  proved,  and  the  burden  of 
proof  is  with  the  state  to  sustain  all  its 
allegations.  The  law  requires  the  allega- 
tion to  be  full.  Every  fact  which  is  an 
element  in  a  prima  facie  case  of  guilt  must 
be  stated.  Otherwise  there  will  be  at  least 
one  thing  the  accused  person  is  entitled  to 
know,  whereof  he  is  not  informed.  And  that 
he  may  be  certain  what  each  thing  is,  each 
must  be  charged  expressly,  and  nothing 
left  to  intendment.  All  that  is  to  be  proved 
must  be  alleged.  1  Bishop,  Crim.  Proc.  9 
519.  The  offense  charged  in  the  indictment 
in  the  case  at  bar  is  a  statutory  oflfense,  and, 
if  the  labor  as  charged  was  a  household  or 
other  work  of  necessity  or  charity,  no  of- 
fense was  committed ;  hence  the  necessity  to 
negative  the  fact  in  the  allegation,  and  to 
prove  the  same.  In  Davia  v.  H>66,  46  W. 
Va.  6,  33  S.  E.  97,  it  is  held:  "Whenever 
a  correct  instruction  is  refused,  the  judg- 
ment will  be  reversed,  unless  the  appellate 
court  can  see  from  the  whole  record  that, 
even  under  correct  instructions,  a  different 
verdict  could  not  have  been  rightly  found, 
or  unless  it  is  able  to  perceive  that  the  er- 
roneous ruling  of  the  court  could  not  have 
influenced  the  jury."  Dansville  Bank  v. 
Waddil,  27  Gratt.  448.  And  it  is  further 
held  in  Davia  v.  Webb:  "It  is  the  plain 
duty  of  a  trial  court,  when  asked  to  do  so 
by  either  party,  to  instruct  the  jury  on  ques- 
tions of  law  involved  in  the  case,  when  it 
can  thereby  aid  them  in  reaching  a  right 
conclusion  and  proper  verdict."  State  v. 
Evans,  33  W.  Va.  417,  10  S.  E.  792  (syl., 
point  3).  The  court  erred  in  modifying  the 
defendant's  instruction  by  striking  out  the 
last  clause,  which  instructed  the  jury  "  that 
the  burden  of  proof  is  on  the  state  to  prove 
that  such  pumping  or  operating  was  not  a 
work  of  necessity  or  charity." 

It  is  insisted  that  the  court  erred  in  re- 
fusing the  motion  of  defendant  to  set  aside 
the  verdict  of  the  jury  and  grant  a  new 
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trial  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence.  The 
evidence  is  conflicting  as  to  whether  or  not 
the  work  done  was  a  work  of  necessity,  for 
the  preservation  of  the  oil  wells  operated. 
Many  cases  are  cited  where  the  courts  have 
held  that  work  done  on  Sunday  or  the  Sab- 
bath day,  where  it  is  shown  to  be  necessary 
to  the  preservation  of  property,  is  not  a  vio- 
lation of  the  law.  As  in  Flagg  v.  Millhury, 
4  Cush.  243,  a  work  of  necessity  is  defined 
to  be  "  not  meant  a  physical  and  absolute 
necessity;  but  any  labor,  business,  or  work 
which  is  morally  fit  and  proper  to  be  done 
on  that  day,  under  the  circumstances  of 
the  particular  case,  is  a  work  of  necessity, 
within  the  statute."  And  in  Com.  v.  'Ses- 
hit,  34  Pa.  398,  it  is  held:  "The  law  does 
not  condemn  those  employments  which  so- 
ciety regards  as  necessary,  even  when  they 
encroach  on  the  Lord's  day,  if,  according  to 
the  ordinary  skill  of  the  business,  it  be  nec- 
essary to  do  so.  And  then,  the  business 
being  recognized  as  necessary,  it  may  be  per- 
formed by  means  of  the  services  of  others, 
and  by  all  the  ordinary  means  of  the  busi- 
ness, so  far  as  it  is  necessai-y."  Wilkinson 
V.  State,  59  Ind.  416,  26  Am.  Rep.  84;  Ed- 
fjerton  v.  State,  67  Ind.  688,  33  Am.  Rep. 
ilO:  McQatriok  v.  Waaon,  4  Ohio,  566; 
Henncrsdorf  v.  State,  25  Tex.  App.  697,  8 
S.  W.  926.  Defendant  cites  the  case  of 
Com.  V.  (iilleapie  (decided  by  the  court  of 
quarter  sessions)  21  Pittsb.  L.  J.  N.  S.  213, 
which  I  am  unable  to  find  in  the  library, 
from  which  defendant's  counsel  quotes: 
"  Pumping  of  oil  wells  on  Sunday,  it  ap- 
pearing that,  if  they  were  not  pumped,  loss 
results  to  the  owners,  by  reason  of  salt 
water  getting  in  the  wells,  is  a  work  of  ne- 
cessity, within  the  act."  If  it  is  shown  to 
the  satisfaction  of  the  jury  that  permanent 
loss  and  injury  come  to  the  owner  of  an  oil 
well  by  reason  of  not  pumping  on  Sunday, 
such  work  would  be  deemed  a  work  of  ne- 
cessity ;  but  if  there  is  no  permanent  loss  of 
property,  and  he  is  only  delayed  for  the  time 
being  in  procuring  the  oil  from  his  well,  I 
see  no  reason  why  he  should  be  permitted 
to  pimip  the  oil  on  Sunday,  any  more  than 
tlie  farmer  should  be  permitted  to  clear  his 
land  or  plow  his  fields  on  that  day.  All 
work,  under  the  statute,  is  supposed  to  come 
to  a  standstill  on  Sunday,  or  the  Sabbath 
day,  and  it  is  only  in  case  of  actual  loss  or 
injury  by  reason  of  such  delays  that  it  be- 
comes a  work  of  necessity  to  save  the  prop- 
erty. In  the  case  at  bar  there  was  evidence 
tending  to  show  that  there  was  no  damage 
or  loss  by  shutting  down  the  well  on  Sun- 
day, while,  on  the  other  hand,  there  was  evi- 
dence tending  to  show  that  such  shutting 
down  would  not  only  result  in  loss  of  pro- 
duction of  oil,  but  permanent  injury  to  the 
well.  The  question  was  purely  a  question 
for  the  jury.  It  was  their  province  to  weigh 
the  testimony,  and  say  whether  the  work 
complained  of  was  a  work  of  necessity. 

For  the  reasons  stated,  the  judgment  tcUl 
have  to  he  reveraed,  the  verdict  set  aside, 
and  a  new  trial  granted. 
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Harry  SANDFORD,  President  of  Adams  Ex- 
press Company,  Appt,, 

V. 

Ebcnezer  W.  POE,  Auditor  of  Ohio,  et  al, 

James  C.  FARGK),  President  of  American 
Express  Company,  Appt,, 

V, 

SAME. 

Thomas    C.    PLATT,    President   of    United 
States  Express  Company,  Appt,, 

V, 

SAME. 

(16  C.  C.  A.  805,  87  U.  S.  Ai>p.  878,  69  Fed. 
546.) 

1.  Tbe  pre-vention  of  a.  mulUpUcitT  of 
■nits  is  sndlclent  ground  for  an  injonctlon 
against  the  certifylDg,  by  a  board  of  tax 
appraisers,  of  assessments  against  corpora- 
tions to  the  officers  of  a  large  number  of 
counties,  if  the  assessments  are  illegal. 

8.  A  Federal  court  should  render  Judir- 
ment  dependtmff  on  the  construction 
of  n  state  Constltntion,  in  accordance 
with  a  previous  decision  by  the  highest  state 
court  on  the  subject,  altbough,  before  such 
state  decision  was  rendered,  the  Federal 
court  had  rendered  an  opinion  to  the  con- 
trary. 

8.  The  fact  that  a  case  argrned  and  dnlr 
considered  in  a  state  court  -vras  a 
friendly  one  will  not  prevent  the  decision 


therein  on  the  construction  of  the  state  Con- 
stitution from  being  conclusive  in  Federal 
courts. 

4.  Notice  of  the  time  and  place  at 
ipvhich  tax  assessors  will  nicet  In  ses- 
sions wh-ich  are  not  secret,  with  the  right  of 
the  taxpayer  to  appear  and  be  heard.  Is 
sufficient  to  constitute  due  process  in  the 
assessment. 

5.  The  use  of  property  in  the  business 
of  interstate  coninierce  does  not  exempt 
It  from  liability  to  taxation  like  other  prop- 
erty within  the  Jurisdiction  in  which  it  Ls 
situated. 

tf.  Valuing  the  property  of  an  inter- 
state express  contpany  as  a  unit  profit- 
producing  plant  for  the  purpose  of  determin- 
ing the  taxable  value  of  that  portion  of  the 
property  which  is  within  a  state  does  not 
amount  to  a  taxation  of  property  outside  the 
state. 

7.  Reirardinff  the  capital  stock  of  a 
corporation  as  a  factor  in  arriving  at 
the  value  of  its  whole  property  considered 
as  a  unit  plant,  although,  it  is  situated  in 
different  states,  may  be  authorised  by  state 
statute,  where  it  is  done  for  the  purpose  of 
determining  the  true  value  of  that  portion 
of  the  property  wlilch  is  within  the  state. 

8.  Talcing  the  relati-ve  -value  of  the 
tangrible  property  of  a  corporation 
within  a  state,  as  compared  with  the  total 
value  of  all  its  tangible  property  in  different 
states,  where  it  is  done  under  a  statute  which 
does  not  require  this  to  be  done,  but  requires 
the  true  value  of  th.e  property  within  the 
state  to  be  taken  as  the  basis  of  assessment* 
considered  with  reference  to  the  value  of  all 


NOTB. — Corporate  TawaUon  and  the  Commerce 
Clauee. 

I.  Scope  of  note,  641. 
II.  Introduction,  641. 

III.  What  U  commerce,  642. 

IV.  Coni/r&tsional    inaction    meane    freedom, 

647. 
V.  State  potcera, 

a.  None  to  taa  eatemal  commerce,  649. 

b.  Legielation   affecting    external    com- 

merce not  alicaya  invalid,  650. 
VI.  Property  taxation,  651. 

a.  Corporate  property. 

1.  Generally,  652. 

2.  Vehiclea  of  commerce,  658. 

(a)  Mobile,  654. 

(b)  ImmoJyile,  656. 

b.  Freight  carried  by  interatate  carriera, 

667. 

c.  Traffic, 

1.  Beffinnino,e&9, 

2.  In  tranait,  660. 

8.  Termination,  662. 

4.  Original  paokagea,  664. 

d.  Property  aewt  into  a  atate  for  aale, 

664.    . 
VII.  Intercourae, 

a.  Paaaenger  travel,  666. 

b.  Telegrama,  669. 
VIII.  Internal  commerce,  660. 

IX.  Receipta  from  commerce  acroaa  atate  linea, 
671. 
X.  Eatdaea. 

a.  Domeatio  corporationa,  674. 

b.  Conaolidated   corporationa    and   cor- 

porationa holding  franchiaea  from 
different  govemmenta,  676. 
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X.— continued. 

c.  Foreign  corporationa. 

1.  Excluaion    and    conditional    ad- 

miaaion,  677. 

2.  Buaineaa  and  the  privilege  of  do^ 

ing  buaineaa,  681. 

d.  Agenta  and  agenciea,  686. 

1.  Telegraph,  railroad,  cwpreaa,  and 
other  tranaportation  buaineaa, 
687. 
2.  Trade,  689. 

e.  Occupationa,  691. 

XI.  Chargea  for  facilitiea,  aervioea,  and  polic- 
ing, 693. 
XII.  Concluaiona,  695. 

I.  Scope  of  note. 

This  note  is  confined  to  cases  in  which  the 
validity  of  taxes  assessed  against  corporations 
was  disputed  upon  the  ground  that  their  impo- 
sition confilcted  with  art.  1,  |  8,  subd.  8,  of 
the  Constitution  of  the  United  States,  declaring 
that  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  sev- 
eral states  and  with  the  Indian  tribes,  common- 
ly called  the  commerce  clause. 

IL  Introduction. 

The  principal  cases  belong  in  a  group  wherein 
was  contested,  in  the  state  and  Federal  courts, 
the  constitutionality  of  statutes  of  Indiana, 
Ohio,  and  Kentucky,  all  couched  In  similar  lan- 
guage, providing  for  the  taxation  of  corpora- 
tions and  quasi  corporations  of  both  domestic 
and  foreign  origin,  doing  business  within  these 
states,  and  all  engaged  in  Interstate  commerce. 
41 
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the  property  of  the  corporation,  including  a 
consideration  of  the  value  of  Its  capital  stock 
as  a  factor,  does  not,  even  if  it  ia  inequitable 
and  unjust  as  a  matter  of  fact,  constitute 
such  an  Illegal  assessment  that  the  courts 
can  grant  an  Injunction  against  it. 

(July  15,  1895.)* 

APPEALS  by  complainants  from  decrees 
of  the  Circuit  Court  of  the  Unit^ 
States  for  the  Southern  District  of  Ohio 
(Eastern  Division)  dismissing  bills  filed  to 
enjoin  defendants  from  assessing  taxes 
against  complainants  under  the  Nichols  law. 
A/firmed. 

*This  decision  was  affirmed  by  the  Supreme 
Court  of  the  United  States  February  1,  1897 
(165  U.  S.  194,  41  L.  ed.  683).  and  rehearing 
denied  March  15,  1897  (166  TJ.  S.  186,  41  L. 
ed.  865). 


Statement  by  Lnrton,  Circuit  Judge: 
These  suits  were  brought  to  enjoin  the 
assessment  of  taxes  against  the  Adams  Ex- 
press Company  for  the  years  1893  and  1894, 
and  the  American  Express  Company  and  the 
United  States  Express  Company  for  the  year 
1894.  The  defendants  are  Ebenezer  W.  Poe, 
auditor  of  the  state  of  Ohio,  John  K.  Rich- 
ards, attorney  general  of  the  state  of  Ohio, 
and  William  T.  0>pe,  treasurer  of  the  state 
of  Ohio,  and  compose  a  board  of  tax  ap- 
praisers for  the  assessment  of  telegraph,  t^- 
ephone,  and  express  companies,  under  an  act 
of  the  Ohio  legislature  passed  April  27, 
1893,  and  known  as  the  "  Nichols  law."  To 
the  several  bills  demurrers  were  filed,  which, 
on  full  argument,  were  finally  sustained,  and 
the  bills  dismissed.  The  complainants  have 
severally  perfected  appeals  and  assigned 
errors.     The  ground  upon  which  the  suits 


There  were  attributed  to  these  statutes  several 
canstltutlonal  infirmities,  but  in  the  main  it 
was  alleged  that,  under  their  operation,  there 
was  subjected  to  taxation  property  beyond  the 
dominion  of  the  respective  taxing  states,  nota- 
bly, franchises  granted  by  other  governments; 
that  the  companies  were  denied  the  equal  protec- 
tion of  the  laws  in  that  they  were  subjected  to 
an  undue  share  of  the  burden  of  taxation  in 
violation,  at  once,  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  and  of 
the  rule  of  uniformity  and  equality  of  taxation 
imbedded  in  the  several  state  Constitutions; 
and  finally,  that  the  taxation  provided  for  in 
these  laws  was  an  Interterence  with,  and  bur- 
den upon,  Interstate  commerce,  which  belonged 
exclusively  to  Congress,  and  which  was  beyond 
the  power  of  any  state.  Each  of  the  contestants 
in  this  group  of  cases  was  finally  defeated  at 
every  point,  and  the  several  tax  laws  were  ul- 
timately sustained.  The  theory  which  pre- 
vailed after  much  conflict  of  opinion  was  that 
nothing  but  property, — albeit  in  great  part  In- 
tangible and  elusive  property, — ^within  the  re- 
spective states,  was  subjected  to  taxation  in  vir- 
tue of  the  challenged  statutes. 

The  questions  relating  to  the  taxation  of  the 
property  of  the  complaining  companies  in  these 
cases,  especially  their  franchises  and  other  in- 
tangible assets  asserted  to  be  beyond  the  Juris- 
diction of  these  states,  have  already  been  ex- 
haustively discussed  in  the  notes  in  this  series 
on  the  Taxation  of  corporate  franchises  in  the 
United  States  (Louisville  Tobacco  Warehouse 
Co.  V.  Com.  (Ky.)  67  L.  R.  A.  33),  and  on  the 
Taxation  of  capital  stock  of  corporations  in  the 
United  States  (State  Bd.  of  EqualisMtion  v.  Peo- 
ple (111.),  58  L  R.  A.  613).  The  questions  which 
arise  under  the  equal  protection  clause  of  the 
14th  Amendment  to  the  Federal  Constitutl(m, 
and  the  state  constitutional  provisions  respect- 
ing equal  and  uniform  taxation,  have  been  fully 
treated  in  the  note  on  Constitutional  equality  in 
the  United  States  in  relation  to  corporate  taxa- 
tion. Bacon  v.  Board  of  State  Tax  Comrs. 
(Mich.)  60  L.  R.  A.  821. 

The  questions,  so  far  as  the  commerce  clause 
in  the  cases  was  concerned,  are  now  to  be  con- 
sidered. 

The  group  referred  to  followed  in  order  of 
time,  and  was  related  to  the  Indiana  railroad 
tax  cases,  viz.:  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114,  Aflirming  133  Ind.  625,  33  N. 
E.  432 ;  Indianapolis  &  V.  R.  Co.  v.  Backus,  154 
U.  S.  438,  38  L.  ed.  1040,  14  Sup.  Ct.  Rep.  1114, 
Affirming  133  Ind.  609,  33  N.  E.  443 :  Cleveland. 
C.  C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  439. 
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38  L.  ed.  1041,  4  Inters.  Com.  Rep.  677,  14 
Sup.  Ct.  Rep.  1122,  Affirming  133  Ind.  513.  18 
L.  R.  A.  729,  33  N.  E.  421;  and  comprised 
what,  for  convenience,  may  be  designated  the 
telegraph  and  express  company  cases. 

The  following  cases  made  up  this  group: 
Western  U.  Teleg.  Co.  v.  Taggart.  163  U.  S.  1. 
41  L.  ed.  40,  16  Sup.  Ct.  Rep.  1054,  Affirming 
141  Ind.  281,  40  N.  E.  1051 ;  American  Exp.  Co. 
V.  Indiana,  165  U.  S.  255,  41  L.  ed.  707,  17 
Sup.  Ct.  Rep.  001 ;  State  ex  rel.  Poe  v.  Jones, 
51  Ohio  St.  492,  37  N.  E.  945;  Western  U. 
Teleg.  Co.  v.  Poe,  61  Fed.  449,  and  United 
States  Exp.  Ca  v.  Poe,  61  Fed.  475,  Reargument 
ordered  in  64  Fed.  9 ;  Adams  Exp.  Co.  v.  State, 
55  Ohio  St.  69,  44  N.  E.  506 ;  Adams  Exp.  Co. 
V.  Ohio  State  Auditor,  165  U.  S.  194,  41  L.  ed. 
683,  17  Sup.  Ct.  Rep.  305,  Rehearing  denied  166 
U.  S.  185,  41  L.  ed.  965,  17  Sup.  Ct.  Rep.  604, 
Affirming  Sanford  v.  Poe,  16  C.  C.  A.  305,  37 
U.  S.  App.  378,  69  Fed.  646;  Adams  Exp.  Co. 
V.  Kentucky,  166  U.  S.  171,  41  L.  ed.  960,  17 
Sup.  Ct.  Rep.  527;  Western  U.  Teleg.  Co.  v. 
Norman,  77  Fed.  13. 

A  review  of  the  cases  in  the  group  will  be 
found  on  pages  553-559,  in  the  note  on  capital 
stock  taxation,  Just  mentioned,  under  the  case 
of  State  Bd.  of  Equalisation  v.  People  (111.)  58 
L.  R.  A.  613,  et  seq. 

III.  What  is  commerce. 

Just  what  is  or  is*  not  embra-ced  within  the 
meaning  of  the  word  "commerce,**  in  the  clause 
of  the  Constitution  of  the  Union  investing  Con- 
gress with  power  to  regulate  it  when  carried  on 
with  foreign  nations  or  Indian  trdbes  and  be- 
tween the  states,  has  never  been  Judicially  cat- 
alogued. 

Time  and  time  again,  by  one  or  another  court. 
In  one  or  another  case,  It  has  been  decided  that 
a  given  transaction  or  subject  was  either  with- 
in or  without  the  terms  of  the  commerce  clause, 
80  that  by  a  gradual  process  ot  incluslcm  and  ex- 
clusion it  can  now  be  told  with  tolerable  cer- 
tainty what  is  or  is  not  enfolded  in  the  word 
"commerce**  as  used  in  the  commerce  clause. 
It  will  aid  the  reader  in  his-  investigation  of  the 
subject  to  set  forth  these  decisions  at  the  out- 
set. 

The  first  and  leading  case  on  the  construction 
of  the  commercial  clause  of  the  Constitution, 
to  use  the  words  of  Mr.  Justice  Field  in  a  later 
one  (Mobile  County  v.  Kimball,  102  U.  S.  691. 
26  L.  ed.  238),  is  that  of  Gibbons  v.  Ogden.  9 
Wheat.  1,  6  L.  ed.  23,  and  the  definition  of 
"commerce"  in  that  clause  framed  in  that  case 
by  Cblef  Justice  Marshall   still  stands.       The 
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all  proceed  is,  in  substance,  that  the  assess- 
ments complained  of,  and  the  scheme  of  tax- 
ation embodied  in  the  Nichols  law,  under 
which  the  assessments  were  made,  are  void 
as  in  contravention:  First,  of  the  Consti- 
tution of  Ohio,  which  provides  that  all  prop- 
erty shall  be  taxed  according  to  its  true 
value  in  money  by  a  uniform  rule,  and  that 
the  property  of  corporations  shall  be  taxed 
**  the  same  as  the  property  of  individuals  " 
(Ohio  Const,  art.  12,  §  2,  end  art  13,  §  4) ; 
second,  "  of  the  Constitution  of  the  United 
States,  because  the  effect  of  the  rule  of  val- 
uution  prescribed  by  the  statute  and  adopted 
in  these  particular  assessments  is,  not  to 
confine  the  tax  to  the  property  of  the  com- 
panies within  the  state  of  Ohio,  but  to  tax 
something  else  which  is  not  within  the  state 
of  Ohio,  and,  therefore,  to  take  the  property 
of  the  companies  without  due  process  of  law, 


and  that  the  scheme,  as  a  special  one  ap- 
plied to  these  special  agencies  of  interstate 
commerce,  imposes  an  illegal  burden  upon 
that  commerce;"  third,  complainants  also 
contend  that,  if  the  Ohio  statute  be  valid 
under  both  the  Constitution  of  Ohio  and  of 
the  United  States,  the  assessments  are  never- 
theless void,  because  the  assessments  made 
were  arbitrary  and  illegal,  in  that  the  as- 
sessors did  not  follow  the  statute  or  pursue 
any  definite  mode  of  valuation.  Upon  a 
first  hearing  before  Circuit  Judge  Taft,  the 
demurrers  of  the  defendants  were  overruled, 
and  defendants  required  to  answer.  The 
grounds  upon  which  Judge  Taft  proceeded 
were:  First,  jurisdiction  in  equity  was 
predicated  upon  the  ground  that  a  multi- 
plicity of  suits  would  result  unless  the  de- 
fendants should  be  restrained  from  certify- 
ing  their   assessments   to   the   auditors   of 


meaning  is  not  limited,  he  said,  to  traffic, — to 
buying  and  selling  or  the  interchange  of  com- 
mcdltles.  "Commerce  undoubtedly  Is  traffic,  but 
It  is  something  more ;  it  is  intercourse.  It  de- 
scribes the  commercial  Intercourse  between  na- 
tions and  parts  of  nations  in  all  its  branches, 
and  Is  regulated  by  prescribing  rules  for  car- 
rying on  that  Intercourse.  The  mind  can 
scarcely  conceive  a  system  for  regulating  com- 
merce between  nations  which  shall  exclude  all 
laws  concerning  navigation,  which  shall  be  si- 
lent on  the  admission  of  the  vessels  of  the  one 
cation  Into  the  ports  of  the  other,  and  be  con- 
flu  ed  to  prescribing  rules  for  the  conduct  of  in- 
dividuals In  the  actual  employment  of  buying 
and  selling,  or  of  barter." 

The  power  to  regulate  commerce  Includes  the 
power  to  regulate  navigation  as  connected  with 
the  commerce  with  foreign  nations  and  among 
the  states.  It  does  not  stop  at  the  mere  bound- 
ary line  of  a  state ;  nor  is  It  confined  to  acts 
done  on  the  water  or  in  the  necessary  course  of 
the  navigation  thereof.  It  extends  to  such  acts 
done  on  land  which  interfere  with,  obstruct,  or 
prevent  the  due  exercise  of  the  power  to  regu- 
late commerce  and  the  navigation  with  foreign 
nations  and  among  the  states.  United  States  v. 
Coombs,  12  Pet.  72,  9  L.  ed.  1004. 

Commerce  among  the  states  is  trade,  traffic, 
intercourse,  and  dealing  in  articles  of  commerce 
between  states  by  citizens  and  others,  and  car- 
ried on  in  more  than  one  state.  Groves  v. 
Slaughter,  15  Pet.  449,  10  L.  ed.  800. 

The  power  conferred  by  the  commerce  clause 
is  without  limitation.  It  extends  to  all  sub- 
jects of  commerce,  and  to  all  persons  engaged 
in  it.  It  embraces  traffic,  navigation,  and  inter- 
course. Paciflc  Mail  S.  S.  Co.  v.  Joiiflfe,  2  Wall. 
450,  17  L.  ed.  805. 

Commerce  includes  navigation.  The  power  to 
regulate  commerce  comprehends  the  control  for 
that  purpose,  and  to  the  extent  necessary,  of  all 
the  navigable  waters  of  the  United  States  which 
are  accessible  from  a  state  other  than  that  in 
which  they  He.  Commerce  among  the  states 
does  not  stop  at  a  state  line.  Coming  from 
abroad,  it  penetrates  wherever  It  can  find  navi- 
gable waters  reaching  from  without  into  the 
interior,  and  may  follow  them  up  as  far  as  navi- 
gation is  practicable.  Wherever  commerce 
among  the  states  goes  the  power  of  the  nation 
as  represented  in  the  Supreme  Court  goes  with 
it  to  protect  and  enforce  its  rights.  Gil  man  v. 
Philadelphia.  3  Wall.  713,  18  L.  ed.  96. 

Under  the  commerce  clause.  Congress  has 
power  to  legislate  over  navigation  as  well  as 
trade,—- over  intercourse  as  well  as  traffic :  and 
TO  prescribe  what  shall  constitute  American 
60  L.  R.  A. 


vessels  and  the  national  character  of  the  sea- 
men who  shall  navigate  them,  and  rules  and  reg- 
ulations for  the  intercourse  and  navigation  of 
such  vessels  between  the  different  states.  King 
V.  American  Transp.  Co.  1  Fllpp.  1,  Fed.  Cas. 
No.  7,787. 

The  law  before  us,  said  the  United  States  Su- 
preme Court  In  another  case,  professes  to  reg- 
ulate traffic  and  intercourse  with  the  Indian 
tribes.  It  manifestly  does  both.  It  relates  to 
buying  and  selling  and  exchanging  commodities 
whJch  is  the  essence  of  all  commerce ;  and  it 
regulates  the  Intercourse  between  the  citizens 
of  the  United  States  and  those  tribes  which  is 
another  branch  of  commerce,  and  a  very  import- 
ant one.  United  States  v.  Holliday,  3  Wall. 
407,   18  L.  ed.  182. 

Transportation  for  others  as  an  Independent 
business  is  commerce  irrespective  of  any  pur- 
pose of  the  owner  of  goods  carried  to  sell  or 
retain  them  after  delivery.  Hanley  v.  Kansas 
City  Southern  R.  Co.  187  U.  S.  617,  47  L.  ed.— , 
23  Sup.  Ct.  Rep.  214. 

Transportation  is  essential  to  commerce,  or 
rather  ic  Is  commerce  itself ;  and  every  obstacle 
to  it,  or  burden  laid  upon  it,  by  legislative  au- 
thority Is  regulation.  Hannibal  &  St.  J.  R.  Co. 
V.  Ilusen,  95  U.  S.  465,  24  L.  ed.  527. 

By  the  term  "commerce"  is  meant  not  traffic 
only,  but  every  species  of  commercial  inter- 
course, every  communication  by  land  or  by 
water,  foreign  and  domestic,  external  and  In- 
ternal. State  V.  Delaware,  L.  &  W.  R.  Co.  30 
X.   J.   L.   473. 

Transportation  is  as  much  a  part  of  com- 
merce as  are  the  goods  transported.  If  there 
can  be  no  commerce  between  states  without 
goods,  so  there  can  be  none  without  the 
transportation  of  the  goods.  The  two  must 
be  united  to  constitute  interstate  commerce.  A 
duty  on  one  of  these  two  eleinents  in  commerce 
must  tn  the  nature  of  things  operate  as  a  tax 
upon  the  other.  As  commerce  the  two  things 
are  indissoluble;  they  are  not  divisible  for  the 
purposes  of  taxation.  Erie  R.  Co.  v.  State,  31 
N.  J.  L.  531,  86  Am.  Dec.  226. 

The  word  "commerce"  is  a  term  of  broad  sig- 
nificance. It  embraces  considerably  more  than 
the  mere  bargain  and  sale  of  goods  and  merchan- 
dise and  other  property  between  individuals. 
It  includes  all  the  instruments  by  which  it  may 
be  conducted.  It  embraces  transportation  by 
railroads,  ferries,  etc.,  and  all  common  carriers. 
It  may  be  carried  on  between  individuals  in  the 
same  state,  or  over  railroads  lying  in  the  same 
state.  It  is  then  internal  commerce,  and 
is  under  the  control  of  state  legislation. 
Or    It     may    be     conducted    and    engaged    in 
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eighty-seven  counties,  within  each  of  which 
the  defendants  had  property;  second,  that 
the  Nichols  law^  under  which  the  assess- 
ments had  been  made,  was  void  as  in  con- 
flict with  the  Constitution  of  the  state  af 
Ohio.  The  opinion  of  the  court  upon  these 
questions  is  reported  in  61  Fed.  449.  Be- 
fore answers  were  filed,  a  suit  involving  the 
constitutionality  of  this  legislation  was  de- 
cided by  the  supreme  court  of  Ohio,  and  the 
validity  of  the  law  under  the  Ohio  Consti- 
tution sustained.  State  ew  rel,  Poe  v.  Jones, 
51  Ohio  St  492,  37  N.  E.  945.  Upon  the 
filing  of  this  opinion  by  the  Ohio  court. 
Judge  Taft  granted  a  rehearing,  and  sus- 
tained the  demurrers  of  defendants,  upon 
the  ground  that  the  decision  of  the  supreme 
court  of  Ohio  as  to  the  construction  of  the 
Nichols  law  and  its  validity  under  the  Con- 
stitution of  Ohio  was  conclusive  upon  the 
courts  of  the  United  States.     A  very  con- 


vincing opinion  upon  this  aspect  of  the  ques- 
tion was  filed,  and  is  reported  in  64  Fed.  9. 
A  further  argument  was  heard  before  Judge 
Taft  upon  the  question  as  to  whether  the 
state  lx)ard  of  assessors  had  enforced  the 
Nichols  law  according  to  the  construction 
placed  thereon  by  the  supreme  court  of  Ohio. 
Upon  the  latter  hearing  it  was  agreed  tnat 
the  bills  of  the  several  complainants  should 
be  treated  as  amended  by  the  incorporation 
therein  of  the  facts  which  had  been  made  to 
appear  by  the  two  affidavits  of  the  defend- 
ant Poe  as  to  the  manner  in  which  the 
amount  of  the  several  assessments  had  been 
reached.  The  learned  circuit  judge,  upon 
the  bills  as  thus  amended,  was  of  opinion 
that  the  board  of  assessors  had  kept  "  well 
within  the  law"  as  construed  by  the  Ohio 
court.  He  therefore  sustained  the  demur- 
rers and  dismissed  the  several  bills. 


between  individuals  living  In  different  states 
or  transported  over  railroads  lying  in  and  run- 
ning throagh  different  states.  It  is  then  inter- 
state commerce,  and  its  regulation  belongs  to 
Congress.  Sternberger  v.  Cape  Fear  &  Y.  Valley 
R.  Co.  29  S.  C.  510,  2  L.  R.  A.  105,  7  S.  E.  836. 

Commerce  with  foreign  nations  and  among 
the  states,  strictly  considered,  consists  In  inter- 
course and  traffic,  including  in  these  terms  navi- 
gation and  the  transportation  and  transit  of 
persons  and  property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities.  Mobile 
County  v.  Kimball,  102  U.  S.  691,  26  L.  ed. 
238;  Kidd  v.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6;  United  States  v.  Cassidy,  .67  Fed.  698; 
United  States  v.  Coal  Dealers^  Asso.  85  Fed. 
252. 

Th  word  "commerce"  as  used  in  the  grant  of 
power  In  the  Federal  Constitution  to  Congress 
to  regulate  foreign,  interstate,  and  Indian  tribal 
commerce,  is  not  limited  to  the  mere  buying  and 
selling  ot  merchandise  and  other  commodities, 
but  comprehends  the  entire  commercial  inter- 
course with  foreign  nations  and  among  the  sev- 
eral states.  It  includes  navigation  as  well  as 
traffic  in  its  ordinary  signiflcation,  and  em- 
braces ships  and  vessels  as  the  instruments  of 
intereourse  and  trade  as  well  as  the  officers  and 
seamen  to  navigate  and  control  them.  The 
power  of  regulation  vested  in  Congress  extends 
to  all  these  subjects.  People  v.  Brooks,  4  Denlo, 
469. 

Commerce  is  the  interchange  or  mutual 
change  of  goods,  productions,  or  property  of  any 
kind  between  nations  or  individuals.  Trans- 
portation is  the  means  by  which  commerce  is 
carried  on.  Without  transportation  there  could 
be  no  commerce  between  nations  or  among  the 
states.  Any  regulation  of  the  transportation  of 
interstate  commerce,  wliether  it  be  upon  the 
high  seas,  the  lakes,  the  rivers,  or  upon  rail- 
roads or  other  artificial  channels  of  communi- 
cation affecting  commerce,  is  a  regulation  of 
commerce  itself.  Council  Bluffs  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  45  Iowa,  338,  24  Am.  Rep. 
773. 

A  shipment  of  live  stock  on  a  through  rate 
across  state  lines  Is  interstate  commerce,  even 
where  the  liability  of  each  carrier  is  limited  to 
Its  own  line.  Houston  &  T.  C.  B.  Co.  v.  Wil- 
liams (Tex.  Civ.  App.)  81  S.  W.  556. 

But  if  property  be  shipped  under  a  contract 
binding  the  receiving  carrier  no  further  than 
its  own  line,  which  terminates  within  the  state, 
and  without  charging  a  through  rate,  it  is  not 
interstate  commerce,  although  the  shipment  is 
60  L.  R.  A.  ' 


under  a  through  bill,  and  to  a  place  outside  of 
the  state.  Houston  &  T.  C.  R.  Co.  v.  Davis,  11 
Tex.  Civ.  App.  24,  31  S.  W.  308. 

And  yet  a  shipment  of  ca>ttle  from  one  point 
to  another  in  the  same  state  consigned  to  a  con- 
signee In  an  adjoining  territory  to  be  carried  to 
destination  by  a  continuous  trip  is  interstate 
commerce,  although  the  Initial  carrier  only  con- 
tracted to  carry  the  stock  to  its  terminal  with- 
in the  state.  Mexican  Nat. '  R.  Co.  v.  Savage 
(Tex.  Civ.  App.)  41  8.  W.  663;  Houston  Direct 
Nav.  Co.  *v.  Insurance  Co.  of  N.  A.  89  Tex.  1, 
30  L.  R.  A.  713,  32  S.  W.  889 ;  Texas  ft  P.  R. 
Co.  V.  Avery  (Tex.  Civ.  App.)  33  S.  W.  704. 

The  shipping  of  goods  to  a  point  Just  over  the 
state  line,  where  they  are  unloaded,  reloaded 
and  rebilled  to  proceed  further  to  an  ultimate 
destination  In  view  from  the  start.  Is  Interstate 
commerce.  State  v.  Southern  Kansas  R.  Co. 
(Tex.  Civ.  App.)  49  S.  W.  252. 

A  corporation  organized  under  a  general  rail- 
road act,  owning  a  grain  elevator,  freight  house, 
several  lines  of  railroad  tracks  appurtenant 
thereto,  and  the  land  they  are  built  upon,  at  a 
h<irbor  wholly  within  its  home  state;  which 
owns  neither  railroad  rolling  stock  nor  boats; 
whose  entire  business  consists  in  loading,  un- 
loading, and  storing  grain  and  other  freight  in 
transitu  from  or  to  places  outside  of  such  state. 
— Is  not  engaged  in  Interstate  commerce  so  as 
to  be  Immune  from  excise  taxes  laid  by  its  own 
state  upon  its  franchise  or  business.  People 
ex  rel.  Connecting  Terminal  R.  Co.  v.  Miller,  82 
N.  Y.  Supp.  582. 

Commerce  embraces  Intercourse  of  persons  as 
well  as  importations  of  merchandise;  aud  a 
state  tax  upon  incoming  passengers  is  a  regula- 
tion in  conflict  with  the  commerce  clause.  Pas- 
senger Cases,  7  How.  283,  12  L.  ed.  702. 

The  term  "commerce,"  as  employed  In  clause 
3,  I  1,  art.  1,  of  the  Constitution  of  the  United 
States,  is  not  to  be  construed  as  limited  to  an 
exchange  of  commodities  only,  but  as  including, 
us  well.  Intercourse  with  foreign  nations  or  the 
citizens  of  other  states;  and  Intercourse  in- 
cludes passenger  transportation.  People  v. 
Raymond,  34  Cal.  492. 

That  all  transportation  of  freights  and  per- 
sons from  points  without  to  points  within  the 
state,  or  from  points  within  to  points  without 
the  state,  is  commerce  between  the  states.  Is 
abundantly  settled,  both  upon  principle  and  au- 
thority. Vermont  &  C.  R.  Co.  v.  Vermont  C.  R. 
Co.  63  Vt.  1,  10  L.  R.  A.  662,  3  Inters.  Com. 
Rep.  488,  21  Atl.  262,  731. 

The  business  of  landing  and  receiving  pas- 
sengers and  freight  at  wharves  on  opposite  sides 
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Argu«d  before  Lurton,  Circuit  Judge,  and 
Severens   and   Hammandy   District   Judges. 

Meaara.  Ramsey,  Maxwell  ft  Ramsey 
for  appellants. 

Mr,  J.  B.  Biol&ards,  Attorney  General^ 
for  appelleee: 

This  court  will  sustain  Judge  Taft  in  fol- 
lowing the  supreme  court  of  Ohio  upon  a 
purely  Ohio  question,  and  in  conclusions  in 
which  that  court  is  sustained  by  the  Su- 
preme Court  of  the  United  States  in  the  In- 
diana cases.  Judge  Taft  did  right  in  fol- 
lowing the  decision  of  the  supreme  court  of 
Ohio. 

State  Railroad  Tax  Cases,  92  U.  S.  576, 
suh  nom,  Taylor  v.  Seoor,  23  L.  ed.  663; 
Fairfield  v.  Oallatin  County,  100  U.  S.  47, 
25  L.  ed.  644;  Concord  v.  Portsmouth  8av. 
Bank,  92  U.  S.  625,  23  L.  ed.  628;  Moores 
V.  Citizens'  Nat,  Bank,  104  U.  S.  625,  26  L. 
ed.  870;  Bucher  v.  Cheshire  R.  Co.  125  U.  S. 


582,  31  L.  ed.  798,  8  Sup.  Ct.  Rep.  974; 
atutsman  County  v.  Wallace,  142  U.  S.  293, 
35  L.  ed.  1018,  12  Sup.  Gt,  Rep.  227; 
Bauscmian  v.  Blunt,  147  U.  S.  647,  37  L. 
ed.  316,  13  Sup.  Ct.  Rep.  466;  Balkam  v. 
Woodstock  Iron  Co,  164  U.  S.  177,  38  L.  ed. 
953,  14  Sup.  Ct.  Rep.  1010. 

The  property  of  an  express  company  con- 
stitutes a  plant  for  transportation  purposes. 
The  ajssessment  of  the  Ohio  property  did  not 
exceed  a  fair  proportion  of  the  value  of  this 
plant,  taking  into  consideration  the  value 
of  the  capital  stock  and  other  facts,  what- 
ever basis  of  apportionment  may  be  taken. 
In  fact,  no  rule  of  appraisement  aside  from 
that  laid  down  in  the  Nichols  law  was 
adopted ;  the  result  presents  the  best  judg- 
ment of  the  board,  in  the  light  of  the  law 
and  all  the  facts  before  it.  If  the  assess- 
ment is  erroneous,  it  is  in  consequence  of  a 
mistake  of  judgment,  which  a  court  will 


of  a  navigable  river  separating  two  states,  for 
transportation  across  the  stream  from  one  state 
to  another  by  ferryboats,  however  short  the 
distance  traversed,  or  frequent  the  trips  made. 
Is  interstate  commerce.  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158,  1 
Inters.  Com.  Rep.  882,  5  Sup.  Ct.  Rep.  826. 

Boats  engaged  in  lightering  goods  to  and 
from  sea-going  vessels,  and  in  towing  such  ves- 
sels between  the  ocean  and  the  wharves  of  a 
seaport ;  and  which  are  enrolled  and  licensed  in 
the  coasting  trade, — ^are  engaged  in  external 
commerce,  and  are  beyond  the  reach  of  state 
regulation.  Foster  v.  Davenport,  22  How.  244, 
16  L.  ed.  248. 

A  bridge  over  waters  dividing  two  states  is 
a  vehicle  of  interstate  commerce, — as  much  so 
as  is  a  ferryboat, — and  traffic  across  it  Is  inter- 
state commerce.  While  the  bridge  company  is 
not  itself  a  common  carrier,  it  affords  a  high- 
way for  such  carriage,  and  a  toll  upon  such 
bridge  is  as  mnch  a  tax  upon  commerce  as  a 
tall  upon  u  turnpike  is  a  tax  upon  the  traffic 
of  such  turnpike,  or  the  charges  upon  a  fer- 
ry a  tax  up<Hi  the  commerce  across  the  river. 
A  tax  laid  upon  those  who  do  the  business  of 
common  carriers  upon  a  certain  bridge  is  as 
much  a  tax  upon  the  commerce  of  that  bridge 
as  if  the  owner  of  the  bridge  were  himself  a 
common  carrier.  Covington  &  C.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  205,  38  L.  ed.  962,  4  Inters. 
Com.  Rep.  649.  14  Sup.  Ct.  Rep.  1092. 

The  legislation  of  Congress  under  the  grant 
of  power  to  regulate  commerce  has  uniformly 
proceeded  on  the  idea  that  the  vehicles  of  com- 
merce were  but  agents  of  trade,  and  that  the 
right  to  regulate  them  was  included  in  the 
right  to  regulate  the  end  for  Which  they  were 
used.  The  only  plain  and  intelligible  rule  would 
seem  to  be  that  the  power  of  Congress  to  regu- 
late commerce  extends  to  all  the  immediate 
agents  and  vehicles  of  commerce ;  and,  as  it  ex- 
tends to  these  vehicles  for  some  purposes,  it 
must  for  all.     Mitchell  v.  Steelman,  8  Cal.  363. 

Bmpty  railroad  cars  on  their  way  to  a  point 
of  lading  outside  of  the  state  are  not,  however, 
engaged  in  interstate  commerce  so  as  to  be  be- 
yond state  control.  Norfolk  &  W.  R.  Co.  v. 
Com.  93  Va.  749,  84  L.  R.  A.  105,  24  S.  E.  837. 

The  telegraph  is  an  instrument  of  commerce, 
and  telegraph  companies  are  subject  to  the  reg- 
ulative power  of  Congress  in  respect  of  their 
foreign  and  interstate  business.  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S.  1, 
24  L.  ed.  708 ;  Western  U.  Teleg.  Co.  v.  Texas, 
105  U.  S.  460,  26  L.  ed.  1067. 

A  telegraph  company  occupies  the  same  rela- 
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tlon  to  commerce  as  a  carrier  of  messages  that 
a  railroad  company  does  as  a  carrier  of  goods. 
Both  companies  are  instruments  of  commerce, 
and  their  business  Is  commerce  itself.  They  do 
their  transportation  in  different  ways,  and  their 
liabilities  are  in  some  respects  different;  but 
they  are  both  indispensable  to  those  engaged 
to  any  considerable  extent  in  commercial  pur- 
suits. Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
8.  460,  26  L.  ed.  1067. 

Intercourse  by  telegraph  between  states  is  in- 
terstate commerce.  Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  347,  SO  L.  ed.  1187,  1 
Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1126. 

Communication  by  telegraph  is  commerce, 
and,  when  carried  on  between  different  states, 
it  is  directly  within  the  power  of  Congress  to 
regulate,  and  is  free  from  the  control  of  state 
regulations  save  those  of  a  strictly  police  char- 
acter. Leloup  V.  Port  of  Mobile,  127  U.  S.  640, 
32  L.  ed.  811,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct.  Rep.  1380. 

The  transmission  of  telegraph  messages  is 
commerce,  and  when  they  are  transmitted  be- 
tween places  in  different  states,  or  to  and  from 
foreign  countries,  they  are  beyond  the  reach  of 
state  taxation.  Western  U.  Teleg.  Co.  v.  State 
Bd.  of  Assessment,  132  U.  S.  472,  sub  nom. 
Western  U.  Teleg.  Co.  v.  Seay,  33  L.  ed,  409,  2 
Inters.  Com.  Rep.  726,  10  Sup.  Ct.  Rep.  161,  Re- 
versing 80  Ala.  273,  60  Am.  Rep.  99. 

Telegraphy  is  commerce.  Western  U.  Teleg. 
Co.  V.  Atlantic  ft  P.  State  Teleg.  Co.  5  Nev.  109. 

And  messages  over  telephones  between  two 
states  are  Interstate  commerce,  and  the  sending 
of  them  cannot  be  prohibited  or  interfered  with 
by  injunction  from  a  state  court,  because  taxes 
assessed  against  those  in  the  business  of  trans- 
mitting them  are  unpaid.  Re  Pennsylvania 
Teleph.  Co.  48  N.  J.  Eq.  91,  20  Atl.  846. 

In  the  light  of  all  the  foregoing  authorities, 
the  decision  of  the  supreme  court  of  Ohio  in 
Western  U.  Teleg.  Co.  v.  Mayer,  28  Ohio  St. 
521,  so  far  as  it  holds  that  commerce  between 
the  states  relates  to  trade  in  articles  of  proper- 
ty, and  that  telegrams  between  citisens  of  dif- 
ferent states,  although  connected  with  com- 
mercial transactions,  are  not  commerce^  but 
only  instruments  to  aid  or  facilitate  commerce, 
and,  even  if  indispensable  to  a  successful  prose- 
cution of  trade,  are,  as  such  instruments,  sub- 
ject to  state  taxation, — must  be  pronounced 
unsound. 

But  the  issuing  of  a  policy  of  Insurance  is  not 
a  commercial  transaction,  nor  Is  the  doing  of  an 
Insurance  business  commerce.  Policies  of  in- 
surance are  simple  contracts  of  indemnity,  not 
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neither  review  nor  correct. 

The  property  of  an  express  company  con- 
stitutes a  plant,  taking  into  consideration 
the  value  of  its  capital  stock  and  its  earn- 
ings. 

•  State  ex  rel,  American  Exp.  Co,  v.  State 
Dd.  of  Aastasment  d  Equalizatioriy  3  S.  D. 
338,  53  N.  W.  192. 

-  Where  the  constitutionality  of  a  law  is 
involved,  every  possible  presumption  is  in 
favor  of  its  validity,  and  this  continues  un- 
til the  contrary  is  shown  beyond  a  reason- 
able doubt. 

Sinking  Fund  Cases,  99  U.  S.  700,  718, 
Siib  nom.  Union  P.  R.  Co.  v.  United  States, 
25  L.  ed.  496,  501;  Pelton  v.  Commercial 
Nat.  Hank,  101  U.  S.  143.  144,  25  L.  ed. 
901 ;  Cincifinati,  W,  d  Z,  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  82;  State  ex  rel.  Atty. 
(Jen.  V.  Cincinnati,  20  Ohio  St.  33;  Marmet 


y.  State,  45  Ohio  St.  64,  12  N.  E.  463; 
Bakei'  v.  Cincinnati,  11  Ohio  St.  542:  State 
ex  rel.  Atty.  Gen.  v.  Covington,  29  Ohio  St. 
113;  Cooley,  Const.  Lim.  107,  108. 

The  Nichols  law  is  based  upon  the  es- 
sential differences  existing  between  the  prop- 
erty of  telegraph,  telephone,  and  express 
companies  and  other  property.  The  prop- 
erty of  these  companies  is  in  nature  and  use 
a  unit,  and,  to  be  justly  valued,  so  that  the 
companies  may  bear  their  fair  share  of  the 
public  burdens,  must  be  treated  for  assess- 
ment purposes  as  a  unit. 

St.  Loiiis  v.  Western  U.  Teleg.  Co.  148  U. 
S.  98,  37  L.  ed.  383,  13  Sup.  Ct.  Rep.  485; 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  34,  35  L.  ed.  620,  3  Inters.  Com. 
Rep.  595,  11  Sup.  Ct.  Rep.  867;  Western  U. 
Teleg.  Co.  v.  Atty.  Oen.  125  U.  S.  530,  31 
L.  ed.  790,  8  Sup.  Ct.  Rep.  961 ;  Pacific  Exp. 


articles  or  instrumentalities  of  commerce.  They 
have  neither  existence  nor  vaiae  extrinsic  of  the 
parties  to  them.  They  are  not  commodities  to 
be  shipped  from  one  place  to  another  and  of- 
fered for  sale.  Tlie  taking  out  of  policies  of 
Insurance  is  not  an  interstate  transaction  of 
commerce,  although  insured  and  Insurer  are 
domiciled  in  different  states.  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  ed.  357 ;  Ducat  v.  Chicago.  10 
Wall.  410.  19  L.  ed.  972  :  Liverpool  &  L.  Life  & 
F.  Ins.  Co.  V.  Massachusetts,  10  Wall.  566,  sub 
nom.  Liverpool  L.  Life  &  F.  Ins.  Co.  v.  Oliver, 
19  L.  ed.  1029 ;  Hooper  v.  California.  155  U.  S. 
648.  39  L.  ed.  297.  5  In  tens.  Com.  Rep.  610, 
15  Sup.  Ct.  Rep.  207 ;  People  v.  Thurber,  13 
III.  554 ;  Insurance  Co.  of  N.  A.  v.  Com.  87  Pa. 
173,  30  Am.  Rep.  352;  List  v.  Com.  118  Pa. 
322.  1  Inters.  Cora.  Rep.  784,  12  Atl.  277. 

We  cannot,  said  the  court  in  this  case,  re- 
gard the  questions  presented  by  this  record  as 
open.  They  are  all  decisively  settled  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of 
Paul  V.  Virginia.  8  Wall.  168.  19  L.  ed.  357. 

A  state  tax  upon  a  domestic  Insurance  com- 
pany, measured  by  the  amount  of  business  done 
within  the  state.  In  so  far  as  It  affects  pre- 
miums received  for  Insuring  imported  goods 
while  they  remain  in  the  original  packages  in 
bonded  warehouses,  does  not  conflict  with  the 
commerce  clause,  since  the  contract  of  insur- 
ance is  one  of  Indemnity  only,  and  the  tax  there- 
on neither  touches  the  goods  nor  the  right  to 
sell  them.  People  v.  National  F.  Ins.  Co.  27 
Hun,  188,  Reversing  61  How.  Pr.  334. 

It  has  been  Judicially  determined,  time  and 
time  again,  by  the  highest  Judicial  authority  In 
the  land,  that  issuing  a  policy  of  insurance  Is 
not  a  transaction  of  commerce.  This  must  now 
be  regarded  as  the  law  of  the  land.  State  v. 
Phipps.  50  Kan.  609,  18  L.  R.  A.  657.  4  Inters. 
Com.  Rep.  299,  31  Pac.  1097. 

Whether  or  not  commerce  flowing  in  a  con- 
tinuous stream  from  one  place  to  another  in  the 
same  state  and  between  parties  subject  to  the 
Jurisdiction  thereof  is  to  be  regarded  as  purely 
internal  and  domestic,  or  as  interstate,  when 
part  of  the  passage  from  one  terminal  to  the 
other  is  across  the  soil  of  another  state,  has 
been  ■  ii  mooted  question  in  the  past.  In  the 
one  case  it  would  be  subject  to  state  regula- 
tion ;  in  the  other,  to  regulation  exclusively 
by  Congress. 

Navigation  upon  the  high  seas,  although  be- 
tween ports  In  the  same  state  and  confined  en- 
tirely to  voyages  along  the  coast  of  that  state 
alone,  without  entering  or  passing  a  single  port 
of  another  state  or  country,  is  not  internal  do- 
mestic commerce,  but  commerce  national  in  its 
00  L.  R.  A. 


character,  and  within  the  exclusive  power  of 
Congress  to  regulate.  Lord  v.  Goudall,  N.  &.  P. 
S.  Co.  102  U.  S.  541,  26  L.  ed.  224. 

And  yet  a  state  tax  may  be  levied  and  col- 
lected upon  the  gross  earnings  of  a  domestic 
railroad  corporation  for  the  continuous  trans- 
portation of  freight  and  passengers  between 
points  within  its  territory  over  a  line  which 
runs  out  of,  and  then  back  into,  the  state  be- 
tween such  points.  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192,  36  L.  ed.  672.  4 
Inters.  Com.  Rep.  87,  12  Sup.  Ct.  Rep.  806. 

In  deference  to  that  decision,  several  cases  In 
the  state  courts  have  held  commerce  of  this 
sort  to  be  internal  and  domestic. 

A  state  has  the  power  to  regulate  the  charges 
for  the  carriage  of  goods  by  a  single  railroad 
from  one  place  to  another  In  the  same  state, 
notwithstanding  nearly  one  half  of  the  Journey 
is  over  the  soil  of  an  adjoining  state.  Camp- 
bell V.  Chicago.  M.  ft  St.  P.  R.  Co.  86  Iowa,  587, 
17  L.  R.  A.  443,  4  Inters.  Com.  Rep.  203,  53  N. 
W.  351. 

It  has  such  power,  although  nearly  all  of  the 
Journey  is  outside  of  the  state.  Sea  well  v.  Kan- 
sas City,  Ft.  S.  ft  M.  R.  Co.  119  Mo.  222,  5 
Inters.  Com.  Rep.  262,  24  S.  W.  1002. 

A  state  may  fix  the  rate  upon  telegraph  mes- 
sages between  different  points  within  it,  passing 
between  persons  resident  therein.  In  spite  of 
the  fact  that  on  their  way  they  leave  and  return 
to  the  state.  State  ex  rel.  Railroad  Comrs.  ▼. 
Western  U.  Teleg.  Co.  113  N.  C.  213,  22  L.  R. 
A.  670,  18  S.  E.  389. 

Telegrams  taking  that  course  are  not  Inter- 
state commerce.     Ibid. 

Neither  Is  transportation  of  the  same  char- 
acter. Dillon  V.  Krle  R.  Co.  19  Misc.  116.  43 
N.  Y.  Supp.  320. 

But  the  transportation  of  property  from  a 
consignor  in  one  part  of  a  state  to  a  consignee 
In  another  part  of  the  same  state,  over  several 
railroads  of  which  one  is  entirely  In  another 
state,  although  the  Journey  from  place  to  place 
is  not  interrupted,  is  interstate  commerce,  and 
the  state  in  which  the  terminals  are  has  no  pow- 
er to  regulate  the  charges  for  carrying  it  on. 
Sternberger  v.  Cape  Fear  ft  Y.  Valley  R.  Co.  29 
S.  C.  510,  2  L.  R.  A.  103,  7  S.  E.  836. 

The  rule,  however,  which  has  now  become  es- 
tablished in  respect  of  state  regulation  of  this 
class  of  commerce,  is  that  formulated  by  Mr. 
Justice  Field,  viz. :  "To  bring  the  transporta- 
tion within  the  control  of  the  state  as  part  of 
its  domestic  commerce,  the  subject  transported 
must  be  within  the  entire  voyage  under  the  ex- 
clusive Jurisdiction  of  the  state.    Paclflc  Coast 
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Co,  V.  Seihert,  142  U.  S.  364,  35  L.  ed.  1040, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250. 

Because  of  the  inherent  and  essential  dif- 
ferences referred  to,  it  is  not  only  proper, 
but  wise,  for  the  state  to  classify  the  prop' 
erty  of  these  companies  for  taxation. 

Wagoner  v.  Loomia,  37  Ohio  St.  571. 

The  method  of  valuing  the  property  of  a 
telegraph  company  provided  in  the  Nichols 
law,  and  distributing  such  valuation  among 
the  taxing  districts  according  to  mileage,  is 
a  just  and  fair  mode  of  assessment,  and  has 
been  sustained  in  numerous  decisions.  The 
value  of  the  capital  stock  guides,  but  does 
not  control. 

.  Western  TJ,  Teleg.  Co.  v.  Atty.  Oen.  125 
U.  S.  630,  547,  552,  553,  31  L.  ed.  790,  792, 
793,  8  Sup.  Ct.  Rep.  961;  Ratterman  v. 
Western  U,  Teleg,  Co.  127  U.  S.  411,  426. 


427,  32  L.  ed.  229,  233,  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct.  Rep.  1127;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  641,  649,  32  L.  ed.  312, 
314,  8  Sup.  Ct.  Rep.  1380;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  23, 
25-27,  35,  36,  35  L.  ed.  613,  616,  617,  621, 
3  Inters.  Com.  Rep.  696,  11  Sup.  Ct.  Rep. 
876;  Maine  v.  Grand  Trunk  R,  Co,  142  U. 
S.  217,  235,  35  L.  ed.  994,  997,  3  Inters.  Com. 
Rep.  807,  12  Sup.  Ct.  Rep.  121,  163;  State 
Railroad  Tax  Cases,  92  U.  S.  608,  sub  nom. 
Taylor  v.  fifecor,  23  L.  ed.  671 ;  Atty,  Gen, 
V.  Western  U,  Teleg.  Co.  141  U.  S.  40,  45, 
35  L.  ed.  628,  630,  11  Sup.  Ct.  Rep.  889. 

The  taxing  power  is  included  in  the  gen- 
eral grant  of  legislative  power.  Section  2 
of  article  12  is  merely  a  limitation  on  the 
taxation  of  property,  and  does  not  preclude 
the  legislature  from  using  other  means  of 
raising  money  for  general  revenue. 


S.  S.  Co.  v.  Railroad  Comrs.  9  Sawy.  253,  258, 
18  Fed.  10,  13. 

That  rule  has  been  distinctly  adopted  by  the 
United  States  Supreme  Court  In  a  case  of  this 
character  decided  during  the  current  year.  Han- 
ley  v.  Kansas  City  Southern  R.  Co.  187  U.  S. 
617,  47  L.  ed.  >— .  23  Sup.  Ct.  Rep.  214,  Affirm- 
ing 106  Fed.   353. 

Commerce  between  places  In  the  same  state, 
but  passing  through  another  state  In  the  course 
of  a  continuous  Journey,  Is  Interstate  commerce 
so  as  to  afford  Jurisdiction  to  the  Interstate 
commerce  commission  to  pass  upon  the  merits  of 
a  controversy  between  shippers  and  carriers  of 
freight  over  rates.  New  Orleans  Cotton  Exch. 
v.  Cincinnati,  N.  O.  &  T.  R.  Co.  2  Inters.  Com. 
Rep.  289 ;  Milk  Producers'  Protective  Asso.  v. 
Delaware,  L.  &  W.  R.  Co.  7  Inters.  Com.  Rep.  92. 

A  state  has  no  power  to  fix  the  freight 
charges  for  the  continuous  transportation  of 
merchandise  by  common  carrier  between  two 
places  In  such  state,  when  a  considerable  part  of 
the  Journey  is  necessarily  through  outside  ter- 
ritory. State  ew  rel.  Railroad  &  W.  Commis- 
sion V.  Chicago,  St.  P.  M.  &  O.  R.'Co.  40  Minn. 
267,  3  L.  R.  A.  238,  2  Inters.  Com.  Rep.  519,  41 
N.  W.  1047 ;  Hanley  v.  Kansas  City  Southern  R. 
Co.  187  U.  S.  617,  47  L.  ed.  — ,  23  Sup.  Ct. 
Uep.  214,  Affirming  106  Fed.  353. 

In  the  last-cited  case  Holmes,  J.,  distin- 
guishes the  Lehigh  Valley  R.  Ca«e  (145  U.  S. 
201,  36  L.  ed.  675,  4  Inters.  Com.  Rep.  90,  12 
Sup.  Ct.  Rep.  808)  by  saying  that  In  that  case 
the  tax  was  determined  in  respect  of  receipts 
for  the  proportion  of  the  transportation  within 
the  state,  and  that  a  tax  so  proportioned  is 
valid  even  in  the  case  of  commerce  admitted  to 
be  Interstate  (citing  Maine  v.  Grand  Trunk  R. 
Co.  142  U.  S.  217,  35  L.  ed.  994,  3  Inters.  Com. 
Rep.  807,  12  Sup.  Ct.  Rep.  121,  163)  ;  whereas, 
when  a  freight  rate  is  established  It  is  as  a 
whole. 

IV.  Congressional  inaction  means  freedom. 

It  was  at  the  outset  much  debated  whether 
the  power  given  by  the  Constitution  of  the 
Union  to  regulate  commerce  between  the  states 
and  with  foreign  nations  was  the  same  as  that 
conferred  upon  It  to  pass  uniform  laws  upon  the 
subject  of  bankruptcy,  namely,  a  power  exclu- 
sive as  well  as  supreme  when  exercised,  but  one 
that  did  not  prevent  the  states  from  enacting 
Valid  laws  upon  the  subject  so  long  as  Congress 
remained  silent  and  Idle. 

In  the  first  great  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  cd.  23,  the  question  was  whether 
the  commercial  power  was  not  concurrent  in 
the  nation  and  the  states.  And  It  was  decided 
that  when,  as  In  that  case.  Congress  had  en- 
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acted  laws  regulating  commerce,  state  laws  up- 
on the  same  branch  of  the  subject  became  nul- 
lities. The  decision  left  It  an  open  question 
whether  the  states  had  power,  pending  affirma- 
tive actlcm  by  Congress,  to  regulate  external 
commerce,  although  Mr.  Justice  Johnson,  who 
concurred,  was  of  the  opinion  that  the  grant 
of  the  commercial  power  to  Congress  carried 
the  whole  subject-matter,  and  left  nothing  to 
the  states  at  all ;  so  that  any  state  legislation 
respecting  external  commerce  would  necessarily 
be  unconstitutional  o6  initio. 

The  debate  continued  through  many  years. 
In  Grove  v.  Shiughter,  15  Pet.  449,  10  L.  ed. 
800,  the  view  Just  mentioned  as  that  of  Mr. 
Justice  Johnson  was  taken  by  McLean  and 
Baldwin,  JJ.,  and  the  opposite  one  was  held, 
but  not  argued,  by  Chief  Justice  Taney.  Mr. 
Justice  McLean  argued  that  the  necessity  of  a 
uniform  commercial  regulation,  more  than  any 
other  consideration,  led  to  the  adoption  of  the 
Federal  Constitution,  and,  unless  the  power  con- 
ferred In  that  respect  was  not  only  paramount, 
but  exclusive,  the  Constitution  must  fall  of  at- 
taining one  of  the  principal  objects  of  its  forma- 
tion. Of  the  contention  that  a  state  might  ex- 
ercise a  commercial  power  If  the  same  had  not 
been  exercised  by  Congress,  and  that  this  state 
power  ceased  when  the  Federal  authority  was 
extended  over  the  same  subject-matter,  he  said 
that  It  rested  upon  the  supposition  that  a  state 
may  exercise  a  power  which  Is  expressly  given 
to  the  Federal  government  If  that  government 
does  not  exert  such  power  In  all  the  modes,  and 
over  all  the  subjects,  In  and  to  which  It  can  be 
applied.  He  Insisted  that,  if  such  a  rule  of 
construction  was  generally  adopted  and  prac- 
tically enforced.  It  would  be  as  fatal  to  the 
spirit  of  the  Constitution  as  It  was  opposed  to 
its  letter.  And  he  asserted  that  a  power  might 
well  remain  dormant,  although  the  expediency 
of  exercising  It  had  been  fully  considered ;  that 
it  was  "often  wiser  and  more  politic  to  for- 
bear than  to  exercise  a  power."  These  re- 
marks called  forth  an  opinion  by  the  chief  Jus- 
rice  when  he  had  Intended  not  to  express  one. 
He  referred  to  the  subject  as  a  question  brought 
Into  discussion  as  to  whether  the  grant  of  pow- 
er to  the  general  government  to  regulate  com- 
merce did  not  carry  with  it  an  implied  prohibi- 
tion to  the  states  to  make  any  regulations  upon 
the  subject,  and  he  declined  to  express  any 
opinion  upon  that  question,  because,  he  insisted, 
it  was  outside  of  the  case,  and  nothing  required 
from  the  members  of  the  court  a  voluntary  dec- 
laration of  opinion.  He  admitted  that,  if  a 
state  makes  any  regulation'  of  commerce  Incon- 
I  sistent  with  those  made  by  Congress,  or  In  any 
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Hill  V.  Higdon,  5  Ohio  St.  246,  67  Am. 
Dec.  289 ;  ZanesvilU  v.  Richards^  6  Ohio  St. 
692;  Baker  v.  Cincinnati,  11  Ohio  St.  640; 
Weatein  U.  Teleg.  Co,  v.  Mayer,  28  Ohio 
St.  633;  Adler  y.  Whitheck,  44  Ohio  St. 
666,  9  N.  E.  672 ;  Anderson  v.  Bretoster,  44 
Ohio  St.  686,  9  N.  £.  683;  Marmet  v.  State, 
46  Ohio  St.  68,  12  N.  E.  463;  State  em  rel. 
Netc  England  Mut,  L,  Ins.  Co.  ▼.  Beinmund, 
46  Ohio  St.  214,  13  N.  E.  30;  Ashley  v. 
Ryan,  49  Ohio  St.  604,  31  N.  E.  721. 

Thei-e  is  no  denial  of  the  equal  protection 
of  the  law.  The  Federal  cases  recognise  the 
ri^ht  of  a  state  to  classify  property  for  tax- 
ation, and  use  such  methods  of  valuation  as, 
in  the  judgment  of  the  leeislature,  will  re- 
sult in  an  equality  of  huraens. 

Barbier  v.  Connolly,  113  U.  S.  31,  28  L. 
ed.  924,  6  Sup.  Ot.  Rep.  367 ;  BelVs  Gap  R. 
Co.  y.  Pennsylvania,  134  U.  S.  232,  237,  33 


L.  ed.  892,  896,  10  Sup.  Ct.  Rep.  633;  Home 
Ins.  Co.  V.  New  York,  134  U.  S.  694,  606, 
33  L.  ed.  1026,  1031,  10  Sup.  Ct.  Rep.  593; 
Pacific  Exp.  Co.  v.  Seihert,  142  U.  S.  339, 
361,  36  L.  ed.  1036,  1040,  3  Inters.  C6m. 
Rep.  810,  12  Sup.  Ct.  Rep.  260;  Charlotte, 
C.  d  A.  R.  Co.  y.  Gibhes,  142  U.  S.  386,  36 
L.  ed.  1061,  12  Sup.  Ct  Rep.  266;  Missouri 
P.  R.  Co.  y.  Humes,  116  U.  S.  612,  623,  29 
L.  ed.  463,  466,  6  Sup.  Ct  Rep.  110;  Mis- 
souri P.  R.  Co.  V.  Mackey,  127  U.  S.  206, 
209,  32  L.  ed.  107,  109,  8  Sup.  Ct  Rep.  1161; 
State  Railroad  Tarn  Cases,  92  U.  S.  676,  608, 
611,  sub  nom.  Taylor  y.  Seoor,  23  L.  ed. 
663,  671,  672;  Kentucky  Railroad  Tax  Cases, 
116  U.  S.  321,  337,  338,  sub  nom.  Cincinnati, 
N.  O.  d  T.  P.  R.  Co.  y.  Kentucky,  29  L.  ed. 
414,  419,  6  Sup.  Ct.  Rep.  67 ;  and  other  cases 
cited  later. 

Due  process  of  law  is  provided  by  the 


wise  Interfering  wltb  them.  It  most  yield.  No 
one,  he  said,  donbta  the  controlling  power  of 
Congress  in  this  respect,  nor  Ha  right  to  abro- 
gate and  annul  any  and  every  state  commercial 
regulation.  But  the  point  upon  which  opinion 
differed  was  aa  to  the  validity  of  a  state  regula- 
tion of  commerce  pending  congressional  action, 
and  not  in  conflict  or  inconsistent  with  such 
action.  No  case  had  yet  arisen  which  made  it 
necessary,  in  the  Judgment  of  the  court,  to  de- 
cide that  question. 

That  case  was  decided  in  1841,  and  the 
learned  chief  Justice  shows  how  little  was  then 
foreseen  of  the  future  controversies  over  ques- 
tions arising  under  the  commerce  clause,  when 
he  added :  Nor  am  I  aware  that  there  Is  any 
reason  for  supposing  that  any  such  case  is  like- 
ly to  arise,  for  the  states  have  very  little 
temptation  to  make  a  regulation  of  commerce 
when  they  know  it  may  be  immediately  annulled 
by  an  act  of  Congress,  even  if  it  does  not,  at  the 
time  It  is  made,  conflict  with  any  law  of  the 
general  government.  The  point  in  dispute, 
therefore,  would  seem  to  be  but  IVttle  more  than 
an  abstract  question  which  the  court  may  never 
be  called  upon  to  decide,  and  perhaps,  like  other 
abstract  questions,  is  destined,  on  that  very  ac- 
count, to  be  more  frequently  and  earnestly  dis- 
cussed. But,  until  some  case  shall  bring  it  here 
for  decision,  and  until  some  practical  purpose 
is  to  be  answered  by  deciding  It,  I  do  not  pro- 
pose to  engage  In  the  discussion,  nor  to  express 
an  opinion.  Baldwin,  J.,  thought  the  question 
was  outside  of  the  caae  then  before  the  court, 
but,  as  aome  of  his  colleaguea  had  expressed 
themselves  upon  it,  he  would  not  remain  silent. 
He  thought  the  power  of  Congress  to  regulate 
commerce  among  the  states  was  exclusive  of  any 
Interference  by  the  states,  and  that  this  prop- 
osIti(m  had  been  conclusively  established  by  the 
decisions  In  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  ed.  23,  and  Bi^wn  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678.  If  these  decisions,  he  said, 
are  not  to  be  taken  as  the  established  construc- 
tion of  this  clause  of  the  Constitution,  I  know 
of  none  which  are  not  yet  open  to  doubt;  nor 
can  there  be  any  adjudication  of  this  court 
which  must  be  considered  as  authoritative  upon 
any  question  if  these  are  not  to  be  so  on  this. 

In  the  I/icense  Cases,  6  How.  504,  12  L.  ed. 
256,  a  state  statute  passed  to  discourage  the 
consumption  of  ardent  spirits  by  prohibiting 
their  sale  within  the  state  without  a  license 
from  the  selectmen  of  the  town  where  the  vendor 
resided  was  held  valid,  and  not  repugnant  to  the 
commerce  clause,  although  applied  to  the  case 
of  the  sale  of  a  cask  of  liquor  imported  from 
another  state,  and  sold  by  the  importer  in  the 
60  L.  R.  A. 


condition  imported ;  because  Congress  had  not 
then  passed  any  law  regulating  commerce  be- 
tween the  states.  The  case  of  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678,  was  distin- 
guished by  saying  that,  4n  the  caae  at  bar,  the 
cask  of  gin  was  imported  from  another  state, 
while  in  the  cited  case  the  package  of  dry  goods 
was  imported  from  a  foreign  country ;  and 
that  Congress  had  passed  a  custxMns  duty  or 
tariff  act,  but  no  law  regulating  commerce 
among  the  several  states.  Taney,  Ch.  J.,  ex- 
pressed the  opinion  that,  by  the  commerce 
clause  of  the  Federal  Constitution,  the  states 
were  not  absolutely  prohibited  from  legislating 
in  regulation  of  interstate  and  foreign  com- 
merce in  the  absence  of  all  action  by  Congress, 
but  only  after  Congress  had  exercised  Us  con- 
stitutional power,  and  in  conflict  therewith. 
And  Catron,  Nelson,  and  Woodbury,  JJ.,  were 
of  the  same  opludon. 

Then  came  the  Passenger  Cases,  7  How.  288, 
12  L.  ed.  702,  and  again  Mr.  Justice  McLean 
declared  that  the  power  to  regulate  commerce 
with  foreign  ,  nations  and  among  the  several 
states  Is,  by 'the  Constitution  of  the  United 
States,  vested  exclusively  in  Congress,  and  that 
the  states  cannot  exercise  it  at  all,  whether 
Congress  has  or  has  not  acted.  Wayne,  J., 
agreed  to  this,  but  deemed  it  unnecessary  to  say 
80,  while  one  of  the  conclusions  announced  by 
Grier,  J.,  at  the  end  of  his  opinion  was  that 
Congness  had  regulated  commerce  and  inter- 
course with  foreign  nations  and  between  the 
states  by  willing  that  It  should  be  free. 

In  1850  the  supreme  court  of  Maine  was  con- 
tent to  say  that,  without  intimating  any  opin- 
ion upon  the  controverted  question  whether 
Congress  has  the  exclusive  power  to  regulate 
commerce  to  the  extent  of  its  grant,  ita  exclu- 
sive power  to  do  so  will  be  admitted  for  the  con- 
blderatlon  of  this  case.  Moor  v.  Yeaxie,  82  Me. 
843,  52  Am.  Dec.  655. 

Whenever  Congress  exercises  its  power  to 
regulate  commerce  among  the  states  or  with  for- 
eign nations  all  conflicting  state  laws  must  give 
way,  declared  the  Uni'ted  States  Supreme  Court 
in  a  later  case.  But,  if  it  be  held  that  a  state 
can  impose  a  tax  in  the  exercise  of  a  concurrent 
right  of  regulating  commerce  until  sotne  regula- 
tion on  the  subject  has  been  made  by  Congress* 
yet,  if  a  state  imposes  a  discriminating  tax 
levied  exclusively  upon  the  products  of  her 
sister  atates,  then,  looking  to  the  consequences 
whi<A  the  exercise  of  this  power,  if  it  be  once 
conceded,  entails, — amounting  to  a  total  aboli- 
tion of  all  commercial  Intercourse  between  the 
states,  under  the  cloak  of  the  taxing  power, — 
the  supposed  right  cannot  be  admitted,  even 
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Nichols  law,  both  in  itself,  and  when  taken 
in  connection  with  other  statutes  of  Ohio. 
There  are  provisions  for  notice,  for  state- 
ments, for  hearing,  for  review  and  correction 
of  errors  and  overvaluations,  for  contest- 
ing assessments. 

Ohio  Rev.  Stat.  §§  167,  5848-5852;  State 
Railroad  Taw  Gates,  92  U.  S.  609,  auh  nom. 
Taylor  v.  Secor,  23  L.  ed.  672;  Mc- 
Millen  v.  Anderson,  95  U.  S.  37,  41, 
42,  24  L.  ed.  335,  336;  Davidson  v. 
New  Orleans,  96  U.  S.  97,  104,  105, 
24  L.  ed.  616,  619,  620;  Hagar  v.  Reolamar 
turn  Diet.  No,  108,  111  U.  S.  701,  708,  710, 
28  L.  ed.  569,  572,  4  Sup.  Ct.  Rep.  663; 
Kentucky  Railroad  Taw  Cases,  115  U.  S.  321, 
333,  334,  sub  nom,  Cincinnati,  N.  O.  d  T.  P. 
R.  Co,  V.  Kentucky,  29  L.  ed.  414,  417,  6 
Sup.  Ct.  Rep.  57 ;  Spencer  v.  Merchant,  125 
U.  S.  345,  355,  31  L.  ed.  763,  767,  8  Sup. 


Ct.  Rep.  921 ;  Palmer  v.  McMahon,  133  U. 
S.  660,  669,  33  L.  ed.  772,  776,  10  Sup.  Ct. 
Rep.  324;  Lent  v.  Tillson,  140  U.  S.  326,  35 
L.  ed.  424,  11  Sup.  Ct.  Rep.  825;  Paulsen  v. 
Portland,  149  U.  S.  30,  37  L.  ed.  637,  13 
Sup.  Ct.  Rep.  750. 

In  the  absence  of  an  allegation  of  fraud, 
the  action  of  the  board  in  £dng  the  valua- 
tion is  treated  as  conclusive,  and  the  court 
will  not  revise  its  judgment  to  determine 
whether  its  valuation  is  or  is  not  excessive. 
Courts  do  not  resolve  themselves  into  as- 
sessing authorities  to  determine  the  value  of 
property  for  taxation. 

State  Railroad  Taw  Cases,  92  U.  S.  610, 
612,  616,  sub  nom,  Taylor  v.  Secor,  23  L. 
ed.  672,  673,  B74;  Kelly  v.  Pittsburgh,  104 
U.  S.  78,  80,  26  L.  ed.  658,  659;  German  Nat. 
Bank  v.  Kimball,  103  U.  S.  732,  26  L.  ed. 
469;  Wagoner  v.  Loomis,  37  Ohio  St.  571; 


when  Congress  has  failed  to  act  on  the  subject 
In  any  manner  whatever.  Hlnson  v.  Lott,  8 
Wall.  148,  10  L.  ed.  387. 

In  1876  the  United  States  Supreme  Court 
decisively  announced  that,  Congress  not  having 
seen  fit  to  ikrescrlbe  any  specific  rules  to  govern 
Interstate  commerce.  Its  Inaction  on  that  sub- 
ject, when  considered  with  reference  to  Its  leg- 
islation respecting  foreign  commerce,  Is  equiv- 
alent to  a  declaration  that  interstate  commerce 
shall  be  free  and  un  trammeled.  Wei  ton  v.  Mis- 
souri, 01  U.  S.  275,  23  L.  ed.  847. 

There  can  be  no  doubt  but  that  exclusive 
power  has  been  conferred  upon  Congress  in  re- 
spect to  the  regulation  of  commerce  among  the 
severad  states.  The  difficulty  has  never  been  as 
to  the  existence  of  this  power,  but  as  to  what  is 
to  be  deemed  an  encroachment  upon  it.  Hall 
V.  De  Cuir,  05  V.  S.  486,  24  L.  ed.  647. 

And  yet  in  1880  Mr.  Justice  Field,  in  writing 
for  the  court,  stated,  without  dissent :  There 
have  been.  It  Is  true,  expressions  of  opinion  by 
individual  Judges  of  this  court,  going  to  the 
length  that  the  mere  grant  of  the  commercial 
power  anterior  to  any  action  of  Congress  under 
It  Is  exclusive  ot  all  state  authority ;  but  there 
has  been  no  adjudication  of  the  court  to  that 
effect.  Mobile  County  v.  Kimball,  102  U.  S. 
601,  26  L.  ed.  288. 

It  was  not  ?io  very  long  afterwards  that  the 
court  declared :  We  have  so  often  held  that  the 
power  given  to  Congress  to  regulate  commerce 
with  foreign  nations,  among  the  several  states, 
and  with  the  Indian  tribes  is  exclusive  in  all 
matters  which  require,  or  only  admit  of,  general 
and  uniform  rules,  and  especially  as  regards  any 
impediment  or  restriction  upon  such  commerce, 
that  we  deem  it  necessary  merely  to  refer  to  our 
previous  decisions  upon  the  subject.  We  have 
also  repeatedly  held  that,  so  long  as  C<mgress 
does  not  pass  any  law  to  regulate  commerce 
among  the  several  states,  it  thereby  indicates 
its  will  that  such  commerce  shall  be  free  and 
untrammeled,  and  that  any  regulation  of  the 
subject  by  the  state,  except  in  matters  of  local 
concern  only,  is  repugnant  to  such  freedom. 
Walling  V.  Michigan,  116  U.  S.  446,  20  L.  ed. 
601,  6  Sup.  Ct.  Rep.  454. 

And  in  Wabash,  St.  L.  k  P.  R.  Co.  v.  Illi- 
nois, 118  U.  8.  557,  80  L.  ed.  244, 1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4,  the  dissenting  Jus- 
tices take  pains  to  concede  that  any  taxes,  du- 
ties, or  impositions  upon  interstate  commerce 
(that  is,  upon  commerce  itself),  carried  on  over 
the  railroads  of  a  state,  would  interfere  with 
the  freedom  of  such  commerce,  and  would  be 
repugnant  to  the  presumed  intention  of  Con- 
gress. 
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If  Congress  has  not  made  any  express  regula- 
tions with  regard  to  interstate  commerce,  its 
inaction  is  equivalent  to  a  declaration  that  it 
shall  be  free  in  all  cases  where  its  power  is  ex- 
clusive, and  its  power  is  exdu«ive,  necessarily, 
whenever  the  subject-matter  is  national  In  its 
character,  and  properly  admits  of  only  one 
uniform  system.  Philadelphia  &  S.  Mail  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.  826,  80  L.  ed. 
1200,  1  Inters.  Com.  Rep.  808,  7  Sup.  Ct.  Rep. 
1118. 

The  Constitution  does  not  provide  that  com- 
merce shall  be  free;  but,  by  the  grant  of  the 
power  to  regulate  it,  exclusive  when  the  sub- 
jects are  national  in  their  nature,  it  was  left 
free  except  as  Congress  mifi^t  impose  restraint ; 
therefore  it  has  been  determined  that  the  fail- 
ure of  Congress  to  exercise  this  exclusive  power 
in  any  case  Is  an  expression  of  its  will  that  the 
subject  shall  be  free  from  restrictions  or  impo- 
sitions upon  it  by  the  several  states.  Re 
Rahrer,  140  U.  S.  645,  sub  nom.  Wllkerson 
V.  Rahrer,  35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865. 

Non-action  by  Congress  with  respect  of  com- 
merce between  the  states  is  equivalent  to  a  dec- 
laration that  it  shall  be  free.  State  v.  Duck- 
worth (Idaho)  89  L.  R.  A.  365,  51  Pac.  456. 

V.  State  powers. 

a.  None  to  taw  external  commerce. 

The  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operation  of  the  constitu- 
tional laws  enacted  by  Congress  to  carry  into 
execution  the  powers  vested  in  the  general  gov- 
ernment. McCulloch  V.  Maryland,  4  Wheat. 
816,  4  L.  ed.  570. 

It  cannot  be  doubted  tha/t  a  tax  which  so  se- 
riously affects  the  interchange  of  commodities 
between  the  states  as  essentially  to  impede  or 
seriously  to  interfere  with  it  is  a  regulation  of 
commerce.  And  it  Is  also  true  that  Congress 
has  the  same  iflght  to  regulate  commerce  among 
the  states  that  it  has  to  regulate  commerce  with 
foreign  nations.  Hinson  v.  Lott,  8  Wall.  148, 
19  L.  ed.  887. 

The  rule  is  general  that,  whenever  taxation 
by  a  state  Is  forbidden,  or  would  interfere  with 
the  full  exercise  of  a  power  vested  in  the  gov- 
ernment of  the  United  States  over  the  same 
subject,  it  cannot  be  imposed.  Low  v.  Austin, 
13  Wall.  20,  20  L.  ed.  617. 

States  cannot,  by  legislation,  place  burdens 
upon  commerce  with  foreign  nations  or  among 
the  several  states.  The  decisions  go  to  that 
extent,  and  their  soundness  is  not  questioned. 
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SUtnley  v.  Albany  County,  121  U.  S.  541, 
549,  30  L.  ed.  1000,  1003,  7  Sup.  Ct.  Rep. 
1234;  Williams  v.  Albany  County,  122  U.  S. 
154,  30  L.  ed.  1088,  7  Sup.  Ct.  Rep.  1244; 
Albuquerque  Nat.  Bank  v.  Perea,  147  U.  S. 
87,  37  L.  ed.  91,  13  Sup.  Ct.  Rep.  194. 

The  resort  to  the  court  ia  premature.  No 
injunction  \vill  lie  against  this  board  ascer- 
taining the  valuation  and  certifying  it  to 
the  county  auditors.  Non  constat  but  that 
prior  to  the  levy  the  valuation  may,  if  ex- 
cessive, be  corrected. 

Ohio  Rev.  Stat.  §§  5848,  167;  Jones  v. 
Davis,  35  Ohio  St.  478. 

In  an  action  to  enjoin  the  levy  or  col- 
lection of  taxes,  the  amount  known  or  ad- 
mitted to  be  due  must  first  be  paid  or  ten- 
dered. 

Ohio  Rev.  Stat.  §  5851;  State  Railroad 
Tax  Cases,  92  U.  S.  613-617,  sub  nom.  Tay- 
lor V.  Secor,  23  L.  ed.  673-675;  German  Nat. 
Bank  v.  Kimball,  103  U.  S.  733,  26  L.  ed. 
469;  Albuquerque  Nat.  Bank  v.  Perea,  147 


U.  S.  87,  90,  37  L.  ed.  91,  92,  13  Sup.  Ct. 
Rep.  194;  Frazer  v.  Siebem,  16  Ohio  St. 
024. 

The  tax  is  not  one  on  the  interstate  busi- 
ness carried  on  by  the  companies,  but  upon 
the  property  of  the  companies,  owned  and 
used  in  Ohio  and  having  a  situs  here,  for 
purposes  of  taxation.  There  is,  therefore, 
no  violation  of  the  commerce  clause  of  the 
Constitution  of  the  United  States. 

Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851;  State  Tax 
on  Railway  Cross  Receipts,  15  Wall.  284, 
294,  295,  296,  sub  nam.  Philadelphia  d  R.  R. 
Co.  V.  Pennsylvania,  21  L.  ed.  164,  168,  169; 
State  Railroad  Tax  Cases,  92  U.  S.  608,  suh 
noni.  Taylor  v.  Seeor,  23  L.  ed.  671;  West- 
em  U.  Teleg.  Co.  v.  Texas,  105  U.  S.  460, 
26  L.  ed.  1067;  Brourn  v.  Houston,  114  U. 
S.  623,  29  L.  ed.  257,  5  Sup.  a.  Rep.  1091 ; 
Western  U.  Teleg.  Co.  v.  Atty.  Geti.  125  U. 
S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961 ; 
Rattcrman  v.  Western  U.  Teleg.  Co.  127  U. 


In  all  cases  the  legislatlofo  condemned  operated 
directly  upon  commerce,  either  by  way  of  tax 
ujKm  its  business,  license  upon  its  pursuit  in 
the  particular  channels,  or  conditions  for  car- 
rying It  on.  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.   ed.   819. 

It  may  safely  be  said  that  state  legislation 
which  seeks  to  impose  a  direct  burden  upon  in- 
terstate commerce,  or  to  interfere  directly  with 
its  freedom,  encroaches  upon  the  exclusive  pow- 
er of  Congress.  Hall  v.  De  Culr,  96  U.  S.  485, 
24  L.  ed.  547. 

A  state  cannot  tax  the  business  of  ferrying 
freight  and  paa<)engers  across  a  navigable  river 
flowing  between  it  and  another  state.  Qlouces- 
ter  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  1.58.  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826. 

Taxing  is  one  of  the  principal  forms  of  reg- 
ulating commerce.  Taxing  the  transportation, 
either  by  its  tonnage,  or  its  distance,  or  by  the 
number  of  trips  performed,  or  in  any  other 
way,  would  certainly  be  a  regulation  of  the 
commerce, — a  restriction  upon  it ;  a  burden  upon 
it.  Clearly  this  could  not  be  done  by  the  state 
without  Interfering  with  the  power  of  Congress. 
Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Pennsylva- 
nia. 122  U.  S.  326,  30  L.  ed.  1200.  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118. 

No  state  has  the  rigbt  to  lay  a  tax  on  inter- 
stnte  commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the  sub- 
jects of  that  commerce,  or  the  receipts  derived 
from  that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on  ;  and  the  reason 
is  that  such  taxation  is  a  burden  on  that  com- 
merce, and  amounts  to  a  regulation  of  it  which 
belongs  solely  to  Congress.  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Lyng  v. 
Michigan,  135  U.  S.  161,  34  L.  ed.  150.  8  Inters. 
Com.  Re<p.  143.  10  Sup.  Ct.  Rep.  725;  Pacific 
Exp.  Co.  V.  Seibert,  142  U.  S.  339,  35  L.  ed. 
1035,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250. 

We  have  repeatedly  decided  that  a  state  law 
is  unconstitutional  and  void  which  requires  a 
party  to  take  out  a  license  for  carrying  on  in- 
terstate commerce,  no  matter  how  specious  the 
pretext  may  be  for  impoering  It.  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  649,  11  Sup. 
Ct.  Rep.  851. 

Whether  a  charge  made  by  a  state  be  viewed 
as  a  tax,  a  license,  or  a  fee.  if  its  exaction  vio- 
lates the  commerce  clause,  it  is  void,  whatever 
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may  be  the  technical  character  given  it.  Ashley 
V.  Ryan.  153  U.  S.  436,  38  L.  ed.  773,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865. 

All  agree  that  interstate  commerce  is  not  the 
subject  of  state  regulation,  and  the  cases  are 
uniform  in  holding  that  a  tax  upon  such  com- 
merce fs  a  regulation  within  the  inhibition  of 
the  Federal  Constitution.  Vermont  &  C.  R.  Co. 
V.  Vermont  C.  R.  Co.  63  Vt.  1,,  10  L.  R.  A.  562, 
3  Inters.  Com.  Rep.  488,  21  Atl.  262,  731. 

No  moi^e  fruitful  subject  of  controversy  has 
been  presented  than  the  proper  construction  of 
the  commerce  clause  in  the  Federal  Constitution 
as  connected  with  the  right  of  the  states  to  im- 
pose taxation  upon  interstate  commerce,  or, 
rather,  on  the  question  when  a  tax  is  to  be  re- 
garded as  a  tax  on  such  commerce,  because  the 
bald  proposition  that  a  state  may  tax  Inter- 
state commerce  has  probably  never  been  asserted 
by  any  of  the  courts  of  the  states.  People  e* 
rel.  Pennsylvania  R.  Co.  v.  Wemple,  138  N.  Y. 
1,  19  L.  R.  A.  694,  33  N.  E.  720. 

When  commerce  is  of  a  national  character  so 
as  to  require  a  uniform  system  of  regulation 
there  is  no  constitutional  or  legal  power  in  a 
state  to  Interrupt,  Impede,  or  regulate  It.  State 
V.  Delaware,  L.  &  W.  R.  Co.  30  N.  J.  L.  473. 

And  it  may  be  laid  down  as  a  general  rule, 
nniversally  applicable  to  all  cases  arising  under 
the  commerce  clause,  that,  whenever  the  taxa- 
tion of  a  commodity  would  amount  to  a  regula- 
tion of  commerce,  so  will  the  taxation  of  an  in- 
separable Incident  or  necessary  concomitant  of 
such  commodity.  Erie  R.  Co.  v.  State,  31  X. 
J.  L.  531,  86  Am.  Dec.  226. 

That  the  commerce  clause  of  the  Constitution 
exempts  from  the  burden  of  state  taxation  those 
who  confine  themselves  to  interstate  commerce 
is  a  truth  of  which  at  this  day  knowledge  must 
be  imputed  to  the  law-making  power;  and,  in 
the  absence  of  language  that  clearly  connects 
such  an  intent  with  that  power,  it  should  not 
be  held  that  there  was  a  purpose  to  ignore  such 
truth  or  violate  its  principles.  Osborne  v.  State. 
33  FlA.  162.  25  L.  R.  A.  120.  4  Inters.  Com. 
Rep.  731,  14  So.  588,  Affirmed  in  164  U.  S.  650. 
41  L.  ed.  586,  17  Sup.  Ct.  Rep.  214. 

b.  Legislation  affecting  external  commerce  not 
always  invalid. 

The  difficulty  of  drawing  the  line  between 
constitutional  and  unconstitutional  taxation  by 
the  state,  said  Chase.  Ch.  J.,  in  one  case  in  the 
Supreme  Court  of  the  United  States,  has  always 
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S.  411.  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
50,  8  Sup.  Ct.  Rep.  1127;  Pullman's  Palace 
Car  (Jo.  V.  Pennsyhcunia,  141  U.  S.  18,  35 
L.  ed.  613,  3  Inters.  Com.  Rep.  595,  11  Sup. 
Ct.  Rep.  876 ;  Maine  v.  Grand  Trunk  R.  Co. 
142  U.  S.  217,  35  L.  ed.  994,  3  Inters.  Com. 
Rep.  807,  12  Sup.  Ct.  Rep.  121,  163;  Pacific 
Exp.  Co,  V.  Seiberty  142  U.  S.  354,  36  L.  ed. 
1040,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct. 
Rep.  250;  St.  Louis  v.  Westei-n  U.  Teleg. 
Co.  148  U.  S.  98,  37  L.  ed.  383,  13  Sup.  Ct. 
Rep.  485. 

Iiurton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

If  the  assessments  complained  of  be  il- 
legal, for  any  reason,  the  jurisdiction  of  a 
court  of  equity  to  enjoin  the  defendants 
from  certifying  them  to  the  several  couuty 
auditors  of  the  state  seems  to  be  clear,  upon 
the  ground  that  a  multiplicity  of  suits  would 
result  unless  the  assessment  be  enjoined  be- 


fore the  assessors  shall  certify  to  each 
county  auditor  the  proportion  of  the  gross 
assessments  collectible  by  each  county  au- 
ditor under  the  scheme  of  apportionment 
among  the  counties  provided  by  the  act.  To 
require  the  complainants  to  pay  each  of  the 
numerous  county  auditors,  and  then  sue  to 
recover,  or  to  enjoin  each,  would  be  most 
oppressive.  We  think,  therefore,  that  the 
jurisdiction  asserted  in  the  bill,  of  avoid- 
ing a  multiplicity  of  suits,  was  a  sufficient 
ground  to  support  the  original  bill,  as  well 
as  the  bills  subsequently  filed  to  enjoin  the 
tax  of  1894,  assessed  after  the  jurisdiction 
in  the  original  case  had  attached.  Cum- 
mings  v.  MercJiants'  Nat.  Bank,  101  U.  S. 
153-157,  25  L.  ed.  903-905;  State  Railroad 
Taw  Cases,  92  U.  S.  575-618,  suh  nom.  Tay- 
lor V.  Secor,  23  L.  ed.  663-675 ;  Pacific  Exp. 
Co.  y.  Seihert,  142  U.  S.  339-348,  36  L.  ed. 
1035-1038,  3  Inters.  Com.  Rep.  810,  12  Sup. 
Ct.  Rep.  250;  Shelton  v.  Piatt,  139  U.  S. 
501-699,  35  L.  ed.  273-277,  11  Sup.  Ct.  Rep. 


been  acknowledged  by  tMs  court ;  but  that  there 
Is  such  a  line  Is  clear,  and  the  court  can  best 
discharge  Its  daty  by  determining  in  each  case 
on  which  side  the  tax  complained  of  is.  It  is  as 
Important  to  leave  the  rightful  powers  of  the 
state  In  respect  of  -taxation  unimpaired  as  to 
maintain  the  powers  of  the  Federal  government 
in  their  integrity.  Osborne  v.  Mobile,  16  Wall. 
479.  21  L.  ed.  470. 

Every  tax  upon  personal  property,  or  upon 
cccupatious,  business,  or  franchises,  affects, 
more  or  less,  the  subjects  and  the  operations  of 
commerce.  Yet,  it  Is  not  everything  that  af- 
fects commerce  that  amounts  to  a  regulation  of 
it.  within  the  meaning  of  the  Constitution. 
State  Tax  on  Railway  Gross  Receipts,  15  Wall. 
284.  sub  nom.  Philadelphia  &  R.  R.  Co.  v.  Penn- 
sylvania, 21  L.  ed.  164 ;  Delaware  Railroad  Tax, 
18  Wall.  206,  8ub  nom.  Minot  v.  Philadelphia, 
W.  &  B.  R.  Co.  21  L.  ed.  88S;  Osborne  v.  Mo- 
bile. 16  Wall.  479,  21  L.  ed.  470;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77. 

legislation  In  a  great  variety  of  ways  may 
affect  commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it  within 
the  meaning  of  the  Constitution.  Sherlocic  v. 
Ailing,  93  U.  S.  99,  23  L.  ed.  819;  Hall  v.  De 
Culr,  95  U.  S.  485,  24  L.  ed.  547 ;  Kidd  v.  Pear- 
sou,  128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6. 

For  instance,  a  state  may  require  a  railroad 
annually  to  fix  Vta  rates  for  fares  and  freights, 
and  to  post  and  keep  them  posted  throughout 
the  year  by  a  printed  copy  thereof  in  all  its 
stations,  under  penalties  for  default  and  for 
charging  more  than  the  posted  rates,  without 
thereby  Infringing  upon  the  exclusive  power  of 
Congress  to  regulate  commerce,  provided  the 
company  is  left  entirely  free  to  fix  any  rates  it 
chooses.  Chicago  &  N.  W.  R.  Co.  v.  Fuller,  17 
Wall.  560,  21  L.  ed.  710. 

The  constitutional  grant  of  power  to  Con- 
gress, conferred  by  the  commerce  clause,  does 
not  give  authority  to  extend  Its  legislation 
throughout  the  entire  sphere  of  legislation  in 
the  several  states.  Each  state  has  exclusive 
control  over  all  matters  pertaining  to  Its  own 
Internal  police.  It  can  establish  and  regulate 
ferries  across  its  rivers,  control  the  moving  of 
vessels  in  its  own  harbors,  and  enact  health  and 
Inspect^ion  laws,  which,  by  quarantine  or  other- 
wise, may  operate  on  persons  coming  within  its 
Jurisdlcilon  In  the  course  of  commerce.  King 
V.  American  Transp.  Co.  1  Pllpp.  1.  Fed.  Cas. 
No,  7,787. 
60  L.  R.  A. 


The  power  to  regulate  commerce  covers  a 
wide  Held,  and  embraces  a  great  variety  of  sub- 
jects. Some  of  these  subjects  call  for  uniform 
rules  and  national  legislation.  Others  can  best 
be  regulated  by  rules  and  provisions  suggested 
by  the  varying  circumstances  of  different  local- 
ities, and  limited  In  their  operation  to  such 
localities  respectively.  To  this  extent  the  pow- 
er to  regulate  commerce  may  be  exercised  by 
the  states.  Gilman  v.  Philadeilphia,  3  Wall. 
713,  18  L.  ed.  96. 

In  conferring  upon  Congress  the  regulation 
of  commerce,  it  was  never  intended  to  cut  the 
states  off  from  legislating  on  all  subjects  relat- 
ing to  the  health,  life,  and  safety  of  their  citi- 
zens, though  the  legislation  might  indirectly  af- 
fect the  commerce  of  the  country.  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  ed.  819. 

The  principle  established  by  the  decisions  of 
the  Supreme  Court  of  the  United  States  is  that, 
in  regard  to  the  powers  conferred  by  the  com- 
merce clause  of  the  Constitution  of  the  Union, 
there  are  some  which,  by  their  essential  nature, 
are  exclusive  In  Congress,  and  which  the  states 
can  exercise  under  no  circumstances:  while 
there  are  others  which,  from  their  nature,  may 
be  exercised  by  the  states  until  Congress  shall 
see  proper  to  cover  the  same  ground  by  such 
legislation  as  that  body  may  deem  appropriate 
to  the  subject.  Pound  v.  Turck,  95  U.  S.  459, 
24  L.  ed.  525. 

Not  every  state  law  which  In  effect  regulates 
burdens  or  restricts  commerce  Is  repugnant  to 
the  Federal  Constitution.  When  the  regulations 
arc  distinctly  local  in  character  they  are  free 
of  objectiion.  Such  are  regulations  regarding 
the  speed  of  trains  in  or  near  cities  and  towns, 
preoautions  required  In  approaching  bridges, 
tunnels,  crossings,  entering  deep  cuts,  and 
rounding  curves ;  and,  generally,  regulations  re- 
specting operations  which  may  endanger  the 
safety  of  the  people.  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep. 
851. 

Where  commerce  is  not  national  in  its  char- 
acter, so  as  to  require  a  uniform  system  of  reg- 
ulation, the  states  may  do  many  things  to  regu- 
late it,  and  some  that  more  or  less  affect  com- 
mercial intercourse,  without  any  violation  of 
the  Constitution.  State  v.  Delaware,  L.  &  W. 
R.  Co.  30  N.  J.  L.  473. 

VI.  Property  taxation. 

The  reader  should  consult  the  notes  in  this 
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646;  Marshall  v.  Holmes,  141  U.  S.  689,  35 
L.  ed.  870,  12  Sup.  Ct.  Rep.  62 ;  Adams  Exp. 
Co,  V.  Poe,  61  Fed.  470. 

The  question  aa  to  the  constitutionality 
of  the  Nichols  law  under  the  Ohio  Consti- 
tution must  be  regarded  as  conclusively  set- 
tled for  this  court  by  the  opinion  of  the 
highest  court  of  the  state  of  Ohio,  as  an- 
nounced in  the  cajse  of  State  tw  rel.  Poe  y. 
Jones,  51  Ohio  St.  492,  37  N.  £.  945,  here- 
tofore cited.  The  objection  that  this  court 
ought  not  to  feel  precluded  by  the  opinion 
of  the  Ohio  court,  by  reason  of  the  made-up 
character  of  the  suit  in  which  that  opinion 
was  announced,  is  not  satisfactory.  It  is 
true  that  the  circuit  court  of  the  United 
States  first  obtained  jurisdiction  of  the 
question  as  to  the  Talidity  of  the  Nichols 
law  under  the  Constitution  of  Ohio,  and  that 
that  court,  in  a  very  vigorous  and  persua- 


sive opinion,  concluded  that  the  Nichols  law 
contravened  the  Constitution  of  Ohio,  and 
was  therefore  invalid.  The  courts  of  Ohio 
had  not  theretofore  passed  upon  the  ques- 
tion, and  the  circuit  court  could  not  escape 
the  duty  of  determining  for  itself  the  true 
meaning  and  construction  of  the  Constitu- 
tion of  Ohio,  so  far  as  involved  by  the  mode 
of  assessment  provided  by  the  Nichols  law. 
Before  a  final  decree  had  been  rendered,  the 
supreme  court  of  Ohio,  in  a  case  involving 
the  validity  of  the  same  law,  announced  a 
contrary  opinion,  and  held  the  Nichols  law, 
as  construed  by  the  same  court,  an  entirely 
valid  law,  so  far  as  it  was  supposed  to  be 
affected  by  the  state  Constitution.  Under 
the  circimistances  of  this  case,  we  think  the 
duty  of  the  circuit  court  was  to  accept  the 
opinion  of  the  Ohio  court  as  conclusive,  and 
to  render  judgment  accordingly.     The  case 


series  on  Taxation  of  corporate  franchises  in 
the  United  Slates  (Louisville  Tobacco  Ware- 
house Co.  v.  Com.  (Ky.)  57  L.  R.  A.  33),  and 
Taopation  of  capital  stock  of  corporations  in  the 
United  States  (State  Bd.  of  Equalization  v.  Peo- 
ple (111.)  58  L.  R.  A.  513),  for  cases  of  property 
taxation  of  corporatlone  engaged  In  foreign  or 
Interstate  commerce. 

a.  Corporate  property. 

1.  Oenerally. 

The  fact  that  a  corporation  Is  engaged  In  for- 
eign or  interstate  commerce  even  exclusively 
confers  upon  It  no  Immunity  from  state  taxes 
upon  Its  property  wltMn  the  state  imposing 
them,  whether  that  property  be  tangible  or  In- 
tangible. Such  property  may  be  assessed  spe- 
ctflcally  and  In  detail,  or  as  an  entirety  in  the 
aggregate.  The  property  and  assets  within  the 
taring  dkitrict  may  be  inventorlea  or  estimated 
according  to  any  fair  and  equitable  rule  of  pro- 
portion. 

It  was  conceded  in  Western  U.  Teleg.  Co.  v. 
Texas.  105  U.  S.  460,  26  L.  ed.  1067,  and  again 
In  Leioup  v.  Port  of  Mobile,  127  U.  S.  640.  32 
L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct. 
Rep.  1380,  that,  although  a  telegraph  company 
has  accepted  the  restrictions  and  obligations  of 
the  act  of  Congress  of  July  24,  1866  (Rev.  Stat, 
title  65,  ii  5263-5269,  U.  S.  Comp.  Stat.  1001, 
pp.  3579-3582),  and  ie  engaged  in  foreign  and 
Interstate  commerce,  yet.  Its  property  in  a  state 
is  subject  therein  to  taxation  the  same  as  any 
other  property.  And  it  was  so  decided  tn  State 
ew  reU  Gottlieb  v.  Western  U.  Tdeg.  Co.  165 
Mo.  502,  65  S.  W.  775,  Affirmed  In  190  U.  S. 
412,  47  L.  ed.  — ,  23  Sup.  Ct.  Rep.  731. 

A  tax  Imposed  by  a  state  nominally  upon  the 
capital  stock  of  a  foreign  telegraph  company 
so  accepting  and  thus  engaged,  but  in  effect  on 
account  of  property  owned  and  used  by  it  with- 
in such  state,  the  value  of  which  is  determined 
by  the  proportion  of  the  length  of  its  lines  In 
such  state  to  the  entire  length  thereof  every- 
where, is  not  repugnant  to  the  commerce  clause. 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S. 
530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961. 

This  decision,  and  a  subsequent  one  between 
the  same  parties  (141  U.  S.  40,  35  L.  ed.  628,  11 
Sup.  Ct.  Rep.  889),  established,  as  it  was  after- 
wards said.  In  reviewing  one  of  the  principal 
cases,  that  a  statute  of  a  state  requiring  a  tel- 
egraph company  to  pay  a  tax  upon  Its  property 
within  such  state,  valued  at  such  a  proportion 
of  the  whole  value  of  its  capital  stock  as  the 
length  of  its  lines  In  such  state  bears  to  the 
length  of  all  its  lines  everywhere,  deducting  a 
60  L.  R.  A« 


sum  equal  to  the  value  of  Its  real  estate  and 
machinery  subject  to  local  taxation  within  the 
state,  Is  constitutional.  Western  U.  Teleg.  Co. 
V.  Taggart,  163  U.  S.  1,  41  L.  ed.  49,  16  Sup. 
Ct.  Rep.  1054. 

The  statutes  of  Massachusetts  and  Indiana, 
involved  In  these  three  cases,  were  said  in  the 
last  to  be  indistinguishable  in  any  material  re- 
spect. 

The  validity  of  similar  taxation  under  the 
statutes  of  Tennessee  was  affirmed  in  Western 
L\  Teleg.  Co.  v.  State,  9  Baxt.  609,  40  Am. 
Rep.  9. 

Although  a  state  statute  provides  that  certain 
corporations  shall,  in  addition  to  otlier  taxes 
imposed  by  law,  pay  annually  taxes  upon  their 
franchises,  both  state  and  local,  yet,  when  such 
provision  is  coupled  with  others  requiring  such 
corporations,  both  domestic  and  foreign,  to  fur- 
nish Information  to  enable  an  assessing  board 
to  value  their  capital  stocks,  including  their 
entire  tangible  and  intangible  property, 
wherever  located,  and  requiring  such  borfrd, 
after  deducting  the  values  of  all  tangible  prop- 
erty everywhere  assessed,  to  assess  the  tax  im- 
posed by  such  statute  upon  the  balance,  and,  if 
the  corporation  assessed  be  a  railroad,  telegraph, 
express,  etc.,  company  operating  a  line  extend- 
ing beyond  the  state,  then  the  proportion  of  the 
capital  stock  which  the  mileage  in  the  state 
bears  to  the  whole  length  must  be  taken  as  the 
value  of  the  corporate  franchise  taxable, — the 
act  does  not  lay  a  tax  upon  the  occupation,  nor 
a  franchise  tax,  nor  a  tax  upon  business,  but 
only  one  upon  property  claimed  to  be  within 
the  taxing  Jurisdiction ;  and,  therefore,  it  Is  not 
in  conflict  with  the  commerce  clause.  Western 
U.  Teleg.  Co.  v.  Norman,  77  Fed.  13. 

The  state  taxation  of  the  track  and  rolling 
stock  of  a  railroad  owning  and  operating  an  in- 
terstate Line  In  proportion  to  the  trackage  with- 
in such  state  to  that  of  the  whole  line  is  not  an 
interference  with,  or  regulation  of,  commerce 
between  the  states,  so  as  to  conflict  with  the 
Federal  Constitution.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Backus,  133  Ind.  513,  18  L.  R.  A.  729, 
33  N.  £.  421. 

Property  taxation  rests  solely  on  the  value 
of  the  property  taxed,  never  upon  what  it  earns, 
nor  upon  the  privilege  of  using  it ;  hot,  sl%  such 
value  results  from  such  use,  and  from  the  profit 
gained  or  expected  from  such  use,  and  both  the 
use  and  the  proflt,  actual  or  anticipated,  vary, 
the  cash  value  of  property  for  taxation  often 
involves  something  created  by  the  use  to  which 
it  Is  put.  and  it  is  impossible  so  to  segregate  the 
value  of  any  given  property  as  to  determine 
what  part  thereof  results  from  any  particular 
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before  it  involved  no  rishts  or  contracts  be- 
tween individuals  which  had  been  entered 
into  upon  the  faith  of  earlier  and  conflict- 
ing decisions  of  either  the  courts  of  the 
Umted  States  or  of  the  state,  and  therefore 
presented  no  question  such  as  arose  in  Bur- 
gess v.  Seligman,  107  U.  S.  32,  27  L.  ed. 
364,  2  Sup.  Ct.  Rep.  10,  or  Carroll  County 
V.  Smith,  111  U.  S.  566,  28  L.  ed.  517,  4 
Sup.  Ct.  Rep.  539,  or  Douglass  v.  Pike  Co. 
101  U.  S.  677,  26  L.  ed.  968,  and  Roioan  v. 
Runnels,  5  How.  134,  12  L.  ed.  86.  Where 
the  construction  or  validity  of  a  state  stat- 
ute does  not  involve  rights  acquired  upon 
the  faith  of  earlier  and  conflicting  decisions, 
it  is  the  clear  duty  of  Federal  courts  to  ac- 
cept and  adopt  the  decisions  of  the  highest 
court  of  a  state  in  respect  to  the  construc- 
tion and  conformity  of  state  laws  to  the 
Constitution  of  the  state.     The  decision  of 


such  questions  properly  belongs  to  the  high- 
est courts  of  the  state.  We  entirely  concur 
with  the  opinion  of  the  circuit  judge  upon 
this  question,  who  said: 

"  Here  is  not  involved  the  validity  or  con- 
struction of  a  law  on  the  faith  of  which  in- 
dividuals have  made  contracts,  advanced 
money,  or  incurred  liability.  We  have  here 
simply  a  tax  law  fixing  the  obligation  of 
artificial  persons  of  a  certain  class  to  con- 
tribute to  the  support  of  the  state.  In  re- 
spect of  such  a  law,  it  would  be  anomalous 
and  absurd  to  have  a  diversity  of  rulings  be- 
tween the  state  and  Federal  courts.  The  in- 
tolerable result  of  such  a  diversity  would  be 
that  companies  who  could  invoke  the  juris- 
diction of  the  Federal  court  would  not  pay 
the  tax,  while  all  those  who  could  not  in- 
voke that  jurisdiction  would  be  compelled 
to  pay  it.    There  is  nothing  in  the  decisions 


use  and  what  does  not ;  hence,  the  fact  that  rail- 
road property,  for  Jnstancep  la  used  In  general 
for  commerce,  a  part  of  wblch  is  interstate  and 
foreign,  that  bas  conttrlbuted  and  does  contrib- 
ute materially  to  the  value  of  the  property,  does 
not  relieve  the  value  so  created  from  taxation 
as  property.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Backus,  154  U.  8.  439,  38  L.  ed.  1041,  4 
Inters.  Com.  Rep.  677,  14  Sup.  Ot.  Rep.  1122. 

A  tax  on  transportation  companies  running 
sleeping  cars  over  other  lines  partly  within  and 
partly  out  of  the  state,  upon  the  mileage  propor- 
tion basis,  applying  alike  to  both  foreign  and 
domestic  corporations,  does  not  burden  inter- 
state commerce.  Pullman's  Palace  Car  Co.  v. 
Board  of  Assessors,  55  Fed.  206. 

A  state  tax  of  a  specified  percentage  on  the 
value  of  a  railroad,  Its  rights,  franchises,  and 
property  in  the  state,  is  a  tax  upon  property  as 
such  located  and  used  within  the  state,  and, 
therefore,  not  repugnant  to  the  commerce  clause 
o£  the  Federal  Constitution.  State  v.  New  York, 
N.  H.  &  H.  R.  Co.  60  Conn.  326,  22  Atl.  765. 

A  tax  imposed  equally  upon  the  capital  of  all 
corporations  doing  business  wltbln  the  state, 
both  domestic  and  foreign  ones,  and  whether  en- 
gaged in  external  commerce  or  not,  and  laid  on 
a<M;ouat  of  property  wl>thln  the  state,  is,  in  sub- 
stance and  eCTect,  a  tax  upon  the  corporate  prop- 
erty, and,  when  imposed  upon  a  corporation  en- 
gaged In  interstate  commerce,  is  not  obnoxious 
to  the  Federal  Constitution.  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18.  35  L.  ed. 
613,  3  Initers.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876. 

The  opinion  was  expressed  in  a  decision  made 
In  1902  by  the  supreme  court  of  Minnesota,  that 
a  section  of  a  statute  of  that  state  (An  Act 
Providing  for  the  Taxation  of  Freight  Line  and 
Equipment  Companies,  Laws  1897,  chap.  160,  | 
5),  exacting  annually  from  each  corporation  of 
the  kind  designated  that  did  huslness  or  owned 
cars  operated  In  the  state  "a  sum  in  the  nature 
of  an  excise  tax  or  license,"  to  be  computed  by 
taking  2  per  cent  of  the  sum  fixed  by  a  state 
board  of  appraisers  as  the  value  of  the  propor- 
tion of  the  capital  stock  of  such  corporation 
owned  and  used  In  the  state,  less  the  value  of 
the  real  estate  assessed  and  taxed  locally  in 
such  state,  was  not  conflicting  with  the  com- 
merce clause.  This  conclusion  was  reached  by 
reasoning  that  the  state  had  power  to  tax  prop- 
erty employed  In  Interstate  commerce,  and  none 
to  tax  the  privilege  of  carrying  on  such  com- 
merce ;  and,  as  the  legislature  must  be  presumed 
to  have  Intended  to  enact  a  constitutional  law, 
therefore,  the  statute  must  be  construed  as  one 
Imposing  a  tax  upon  property,  and  not  an  excise 
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upon  privilege.  The  court,  however,  proceeded 
to  decide  that  the  statute  was  unconstitutional 
and  void  for  violating  the  rule  of  uniformity  and 
equality  of  taxation  in  the  state  Constitution, 
because  It  imposed  an  arbitrary  spedflc  prop- 
erty tax  upon  one  class  of  corporations  instead 
of  subjecting  such  property  to  the  general  rate 
ad  valorem.  State  v.  Cauda  Cattle  Car  Co. 
85  Minn.  457,  89  N.  W.  66. 

Under  a  statute  for  the  taxation  of  domestic 
corporations  upon  their  capital  stock  which  Is 
to  be  assessed  at  Its  actual  value,  the  subject  of 
taxation  Is  at  all  times  where  the  corporation 
is  In  law  and  in  fact,  although  a  portion  of  the 
capital  Is  Invested  In  sea-going  ships  carrying 
on  commerce  In  remote  parts  of  the  world.  Peo- 
ple ew  rel.  Pacific  Mall  S.  S.  Co.  v.  New  York 
City  &  County  Tax  Comra  1  Hun,  143,  Affirmed 
In  58  N.  Y.  243. 

A  state  tax  upon  the  capital  stock  of  a  for- 
eign transportation  company  doing  business  In 
the  -taxing  state,  apportioned  by  the  mileage 
method,  does  not  violate  the  commerce  clause  of 
the  Constitution  of  the  United  States.  Com.  v. 
Western  U.  Teleg.  Co.  2  Dauphin  Co.  Rep.  40. 

A  domestic  corporation  owning  and  operating 
exclusively  an  Interstate  bridge  may  be  taxed. 
In  spite  of  the  commerce  clause  in  the  state  In 
which  It  originated,  upon  Its  entire  property  and 
assets  In  such  state,  both  tangible  and  Intangi- 
ble. Henderson  Bridge  Co.  v.  Kentucky,  166 
U.  S.  150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532. 

A  state  may  tax  an  Interstate  express  com- 
pany upon  Its  property  within  such  state,  esti- 
mated as  an  entirety  upon  the  mileage  propor- 
tion basis,  and  assessed  after  deducting  the  val- 
ue of  all  Its  tangible  property  within  the  state, 
without  thereby  violating  the  commerce  clause. 
Adams  Exp.  Co.  v.  Kentucky,  166  U.  S.  171,  41 
L.  ed.  960,  17  Sup.  Ct.  Rep.  527. 

A  statute  for  the  assessment  and  taxation  of 
the  property  within  the  enacting  state  of  an  in- 
terstate express  company  through  the  action  of 
a  state  board  of  equalization,  although  the  valu- 
ation is  four  times  as  high  as  the  value  of  the 
furniture,  fixtures,  and  realty  reported  by  the 
corporation,  and  made  by  taking  Into  consider- 
ation contracts  with  railroads  and  gross  earn- 
ings, is  not,  by  such  action,  rendered  Invalid  as 
a  burden  upon  Interstate  commerce.  State  ew 
rel.  American  Exp.  Co.  v.  State  Board,  8  S.  D. 
338,  53  N.  W.  192. 

2.  Vehicles   of    commerce. 

Property  employed  exclusively  In  commerce 
with  foreign  nations  or  among  the  several  states, 
such  as  ships,  railroad  cars,  telegraph  poles  and 
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of  the  Supreme  Court  of  the  United  States 
which  gives  the  slightest  warrant  for  sup- 
posing that,  in  the  case  of  a  state  tax  law, 
it  would  not  follow  the  decision  of  the  su- 
preme court,  whenever  rendered,  and  how- 
ever divergent  from  its  own  views  the  con- 
clusion, provided  no  Federal  question  was 
involved.  In  the  8tate  Railroad  Tax  Cases, 
92  U.  S.  675,  617,  618,  sub  nom.  Taylor  v. 
Secor,  23  L.  ed.  663,  674,  the  circuit  court 
of  the  United  States  held  that  a  tax  law 
of  Illinois  was  invalid  because  in  vic^ation 
of  the  state  Constitution.  Before  the  cases 
reached  the  Supreme  Court  of  the  United 
States  on  appeal,  the  supreme  court  of  the 
state  decided  that  the  law  was  valid.  The 
circuit  court  decree  was  accordingly  re- 
versed. It  is  true  that  in  that  case  the  Su- 
preme Court  of  the  United  States  concurred 
with  the  state  court  on  the  merits,  but  Jus* 


tice  Miller  used  this  language:  *  But  if,  for 
no  other  reason,  we  should  reverse  the  de- 
crees of  the  circuit  court  in  these  cases  be- 
cause the  same  questions  involving  the  con- 
siderations urged  upon  us  here  have  been 
decided  by  the  supreme  court  of  the  state 
of  Illinois  in  a  manner  which  leads  to  the 
reversal  of  these.  ...  As  the  whole 
matter,  then,  concerns  the  validity  of  a  state 
law  as  afTected  by  the  Constitution  of  the 
state,  that  question  and  the  other  one  of  the 
true  construction  of  that  statute  belong  to 
the  class  of  questions  in  regard  to  which  this 
court  still  holds,  with  some  few  exceptions, 
that  the  decisions  of  the  state  courts  are  to 
be  accepted  as  the  rule  of  decisions  for  the 
Federal  courts.  It  is,  nevertheless,  a  satis- 
faction that  our  judgment  concurs  with  that 
of  the  state  court,  and  leads  us  to  the  same 
conclusions.'     In  Bauserman  v.  Blunt,  147 


wires,  and  other  vehicles,  mobile  or  stationary, 
plainly  constitutes  a  special  class.  The  owners 
of  such  property  have  strenuously  contended  for 
Its  exemption  from  state  taxes  by  reason  of  such 
exclusive  use.  This  couten-tion  has  uniformly 
and  regularly  been  overruled. 

It  is  well  settled  that  there  Is  nothing  in  the 
Conatitutloa  or  laws  of  the  United  States  which 
prevents  a  state  from  taxing  personal  property 
employed  In  interstate  or  foreign  commerce  like 
other  personal  property  within  its  Jurisdiction. 
Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
593,  11  Sup.  Ct.  Rep.  876. 

(a)  Mobile, 

Vessels  engaged  In  commerce,  foreign  or  be- 
tween the  states,  are  taxable  by  the  states 
wherein  they  have  a  situs,  as  property,  ad  valo- 
rem, and  nice  any  other  property  of  their  own- 
ers :  but  they  cannot  be  taxed  as  instruments 
of  commerce.  State  Tonnage  Tax  Cases,  12 
Wall.  213.  9uh  nom.  Cox  v.  Lott,  20  L.  ed.  370. 

A  steamboat  engaged  in  Interstate  commerce 
Is  not  exempt  from  taxation  as  a  piece  of  prop- 
erty. Linehan  R.  Transfer  Co.  v.  Pendergrass, 
16  C.  C.  A.  585,  36  U.  S.  App.  48.  70  Fed.  1. 

A  tax  on  ships  does  not  violate  the  Federal 
Constitution.  If  they  are  property  within  the 
Jurisdiction  of  the  taxing  state  the  right  to  tax 
them  is  obvious.  State  ex  rel.  Havenel  v. 
Charleston,  4  Rich.  L.  286. 

A  tax  on  money  Invested  in  shipping  Is  no 
more  a  tax  on,  or  regulation  of,  commerce  than 
is  a  tax  on  stock  In  trade  or  money  at  Interest. 
Bach  affects  income,  but  does  not  increase  or 
diminish  the  facilities  by  which  commerce  Is 
conducted.     Ibid. 

The  Interest  owned  by  a  resident  of  the  state 
in  ships  or  vessels,  whether  in  or  out  of  port,  is 
taxable  ad  valorem  as  other  property  belong- 
ing to  Mm,  notwithstanding  they  are  employed 
in  foreign  or  intenitate  commerce.  Howell  v. 
State,  3  Gill,  14. 

And  by  the  local  authorities  where  he  resides, 
particularly  when  he  lives  in  the  seaport  where 
such  vessels  are  registered.  Gunther  v.  Balti- 
more, 55  Md.  457. 

A  state  may  lawfully  levy  a  tax  on  steam- 
boats and  other  vessels  plying  exclusively  in  its 
own  waters  and  owned  by  its  own  citizens,  al- 
though enrolled  and  licensed  as  coasting  ves- 
sels under  the  laws  of  the  United  States.  Lott 
v.  Motolle  Trade  Co.  43  Ala.  578. 

It  may  tax  such  ateambonts  although  they 
are  used  in  Interstate  commerce.  Such  a  tax  Is 
In  no  sense  a  burden  upon,  an  Interference  with, 
or  a  regulation  of,  commerce  between  the  states. 
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Perry  v.  Torrence,  8  Ohio,  522,  32  Am.  Dec. 
725. 

Steamboats  engaged  In  interstate  commerce, 
and  belonging  to  a  domestic  corporation,  may 
be  taxed  as  property  ad  valorem  with  all  other 
property  In  the  same  Jurisdiction  at  their  home 
port,  where  they  are  enrolled,  and  where  the 
officers  of  their  corporate  owner  reside.  Wheel- 
ing. P.  &  C.  Transp.  Co.  v.  Wheeling.  9  W.  Va. 
170,  27  Am.  Rep.  552.  Affirmed  in  90  U.  S.  273, 
25  L.  ed.  412. 

The  proposition  Just  stated  Is  supported  by 
the  decisions  in  Hays  v.  Pacific  Mail  S.  S.  Co.  17 
How.  596,  15  L.  ed.  254.  and  Morgan  v.  Par- 
ham,  16  Wall.  476,  21  L.  ed.  304. 

Tugs  and  barges  belonging  to  a  domestic  cor- 
poration are  taxable  as  property  in  the  state 
which  created  their  owner,  although  they  are 
used  In  transporting  coal  mined  in  such  state 
to  another  state  In  the  course  of  interstate  com- 
merce, and  notwltlistanding  they  are  registered 
in  a  foreign  port,  which,  however,  they  never 
enter,  and  where  they  are  not  taxed.  Norfolk 
&  W.  R.  Co.  V.  Board  of  Public  Works,  97  Va. 
23,  32  S.  B.  779. 

A  state  may  tax,  as  It  taxes  other  property 
ad  valorem,  ships  and  vessels  within  its  Juris- 
diction engaged  in  external  commerce:  but  It 
must  levy  these  taxes  at  the  port  of  re^stry, 
and  must  not  discriminate  adversely  to  them, 
nor  lay  a  duty  of  tonnage.  Moran  v.  New 
Orleans.  112  U.  S.  75,  28  L.  ed.  655.  5  Sup.  Ct. 
Rep.  38. 

It  cannot  tax  such  vessels  employed  In  its 
own  waters  when  they  belong  to  a  foreign  cor- 
poration and  are  registered  at  its  domlcil.  John- 
son V.  DeBary-Baya  Merchants*  Line,  37  Fla. 
499.  37  L.  R.  A.  518,  19  So.  640. 

The  mere  physical  presence  of  a  vessel  en- 
gaged In  coasting  trade  within  a  given  state 
does  not  entitle  such  state  to  tax  It  as  prop- 
erty ;  neither  does  the  fact  that  It  is  engaged  In 
interstate  commerce  exempt  It  from  such  taxa- 
tion. Its  taxahlllity  as  personal  property  de- 
pends upon  Its  situs,  and  this  Is  determined  by 
its  registry  and  the  residence  of  its  owner.  Mor- 
gan V.  Parham.  16  Wall.  471,  21  L.  ed.  303. 

A  ferryboat  plying  daily  between  a  city  and 
another  place,  where  its  owner  la  domiciled,  and 
where  it  is  moored  every  night,  and  whence  it 
begins  in  the  morning  its  daily  trips,  although 
enrolled  and  registered  at  the  port  of  such  city, 
because  the  owner  resides  in  the  same  collec- 
tion district,  has  not  such  a  situs  within  such 
city  as  to  be  taxable  there  as  property.  Mobile 
V.  Baldwin.  57  Ala.  61.  29  Am.  Rep.  712. 

Boats  registered  and  enrolled  under  the  laws 
of   the  United   States  at  a  particular  port  are 
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U.  S.  647,  37  L.  ed.  316,  13  Sup.  Ct.  Rep. 
466;  Moorea  v.  Citizens*  Nat.  Bank,  104  U. 
S.  625,  20  L.  ed.  870,  and  Ch-een  v.  Neal,  6 
Pet.  291,  8  L.  ed.  402,  the  Supreme  Court 
reversed  the  ruling  of  the  circuit  court  as  to 
the  eiTect  of  a  state  statute  of  limitation 
solely  because,  after  the  decision  by  the  cir- 
cuit court,  the  supreme  court  of  the  state 
had  given  the  statute  a  different  construc- 
tion. In  Stutsman  County  v.  Wallace,  142 
U.  S.  293,  35  L.  ed.  1018,  12  Sup.  Gt.  Rep. 
227,  a  case  involving  the  construction  of  the 
tax  laws  of  the  territory  of  Dakota,  the  su- 
preme court  of  the  territory  took  one  view. 
The  case  was  carried  to  the  Supreme  Court 
of  the  United  States  for  review.  Meantime 
the  territory  had  become  a  state,  and  the 
state  supreme  court  reversed  the  ruling  of 
the  territorial  court.  The  Federal  Supreme 
Court  thereupon  reversed  the  judgment  of 


the  territorial  court  in  deference  to  the  de- 
cision of  the  state  court.  See  also  Suydam 
V.  Williamson,  24  How.  427,  16  L.  ed.  742, 
and  Fairfield  v.  Gallatin  County,  100  U.  S. 
47,  25  L.  ed.  544." 

The  suggestion  that  the  opinion  of  the 
Ohio  court  should  not  be  followed,  because 
the  suit  in  which  it  was  announced  had 
many  features  of  a  moot-court  case,  cannot 
be  seriously  entertained.  The  facts  do  show 
that  a  case  was  made  up  for  the  purpose  of 
obtaining  the  opinion  of  that  court  in  as 
summary  a  way  as  possible,  and  that  it  was 
intended  as  a  test  case.  The  facts  now  re- 
lied upon  to  destroy  the  effect  of  the  decision 
were  also  made  known  to  the  Ohio  court. 
The  conclusion  that  court  reached  was  that 
the  case  was  one  fairly  under  its  jurisdic- 
tion, and  that  the  validity  of  the  Nichols 
law  under  the  Ohio  Constitution  was  pre- 


taxable  there,  although  they  belong  to  a  foreign 
corporation,  when  their  owner  has  Its  principal 
office  In  that  port.  St  Louis  ▼,  Consolidated 
Coal  Co.  113  Mo.  83,  20  S.  W.  699. 

Unregistered  vessels  employed  In  Interstate 
commerce,  although  without  the  state  of  their 
owner's  domlcll,  are  none  the  lees  taxable  there, 
— at  least,  until  It  is  proved  that  they  are  so 
permanently  located  beyond  its  Jurisdiction  as  to 
have  acquired  a  taxable  situs  elsewhere.  Com. 
V.  American  Dredging  Co.  122  Pa.  386,  1  L.  R. 
A.  237,  2  Inters.  Com.  Rep.  221,  15  Atl.  443. 

Dredges  without  self-moving  power,  not  en- 
rolled or  registered,  or  used  in  the  carrying 
trade,  nor  designed  so  to  be,  although  vessels 
within  admiralty  Jurisdiction,  are  not  instru- 
ments of  conunerce,  and,  hence,  are  taxable 
wherever  they  axe  found  employed  for  a  more 
or  less  definite  period  of  time,  whether  such  be 
the  domicil  of  their  owner  or  not.  McRae  v. 
Bowers  Dredging  Co.  90  Fed.  360. 

This  is  said  to  be  so,  even  when  such  boats 
come  into  the  taxing  Jurisdiction  to  perform 
work  for  the  National  government.  National 
Dredging  Co.  v.  State,  99  Ala.  462,  12  So.  720. 

A  familiar  mode  of  taxing  commerce  is  by  im- 
posing on  Us  vehicles  a  tonnage  tax, — a  duty 
on  tonnage  as  the  Constitution  calls  it.  A 
grievous  burden  might  be  laid  upon  trade  by  a 
tax  upon  the  vehicle  in  which  It  Is  carrted  on ; 
as  grievous  as  by  regulations  applying  to  the 
trade  Itself,  or  by  taxes  on  the  articles  which 
are  the  subjects  of  trade ;  hence,  the  prohibition 
against  a  state's  laying  any  duty  of  tonnage, — 
a  prohibition  in  general  terms,  and  not  confined 
to  any  kind  or  Unds  of  commerce,  or  any  class 
of  vessels.  Johnson  v.  Drummond,  20  Gratt. 
419. 

Railroad  rolling  stock  Is  not  exempt  from  tax- 
ation as  property,  by  a  state  In  which  it  Is  lo- 
cated, because  It  is  used  In  Interstate  commerce. 
Reinhart  v.  McDonald,  76  Fed.  403. 

And  when  it  belongs  to  a  domestic  railroad 
corpora tk>n  it  Is  assessable  at  the  principal  of- 
fice of  the  company,  unless  otherwise  directed 
by  sbatute.  Appeal  Tax  Court  v.  Western 
Maryland  R.  Co.  50  Md.  274 ;  Appeal  Tax  Court 
V.  Northern  C.  R.  Co.  50  Md.  417. 

But  it  does  not  follow  that  the  terminal  of  a 
railroad  that  extends  into  three  states  Is  to  be 
regarded  as  its  domlcll,  so  as  to  authorize  local 
officials  to  levy  taxes  upon  its  rolling  stock  in 
virtue  of  a  general  property^tax  act.  Philadel- 
phia, W.  &  B.  R.  Co.  V.  Appeal  Tax  Court,  50 
Md.  397. 

Under  statutes  for  taxing  railroad  rolling 
stock  exclusively  used  in  railroading  by  domes- 
tic corporations,  a  state  may  tax  sleeping  cars 
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used  by  one  of  its  own  companies,  although  they 
are  owned  by  a  foreign  corporation,  and  are  em- 
ployed in  interstate  commerce.  Denver  &  R.  G. 
R.  Co.  V.  ChuK-h,  17  Colo.  1,  28  Pac.  468. 

Railroad  cars  engaged  in  interstate  commerce, 
although  owned  and  used  by  a  foreign  corpora- 
tion, may  be  taxed  as  property  in  a  state  where 
they  are  In  use.  I'ullman's  Palace  Oar  Co.  v. 
Pennsylvania,  141  U.  S.  18,  35  L.  ed.  613,  3 
Inters.  Com.  Rep.  596,  11  Sup.  Ct.  Rep.  876; 
Pullman's  Palace  Car  Co.  v.  Ilayward,  141  U. 
S.  36,  35  L.  ed.  621,  11  Sup.  Ct.  Rep.  883. 

While  ships  or  vessels  engaged  In  interstate 
or  foreign  commerce  upon  the  high  seas  or 
other  waters,  which  are  a  common  highway,  and 
having  a  home  port  where  they  are  registered 
under  Federal  laws  at  the  domlcll  of  their  own- 
ers, are  not  taxable  in  another  state  at  whose 
ports  they  incidentally  and  temporarily  touch 
to  deliver  or  receive  passengers  and  freight.  It 
is  because,  unlike  railroad  cars,  they  are  not  in 
any  proper  sense  abiding  within  the  limits  of 
such  staite,  and  have  no  continuous  presence  or 
actual  situs  within  its  Jurisdiction,  and,  hence, 
'dxe  only  taxable  at  their  legal  situs,  the  home 
port  and  owner's  domlcll,  and  not  because  they 
are  instruments  of  commerce.     Ihid. 

The  three  dissenting  Justices  in  these  cases 
(Bradley,  Field,  and  Harlan,  JJ.)  did  not  deny 
that  railroad  cars  and  ships  were  taxable  as 
property,  even  when  employed  in  interstate  and 
foreign  commerce ;  but  they  Insisted  that  there 
was  no  essential  difference  between  the  two ; 
that  one  was  no  more  taxable  than  the  other ; 
that  both  were  taxable  at  the  domlcH  of  their 
oiwuer ;  and  that  neither  was  taxable  in  another 
state,  where  they  were  transiently  present  in  the 
transactions  of  commerce.     Ibid. 

A  state  may  lawfully  tax  railroad  cars  be- 
longing to  a  foreign  corporation  that  has  no 
place  of  business  within  it,  and  which  are  In 
use  by  a  domestic  corporation  employing  them 
In  Interstate  commerce,  although  such  cars  are 
constantly  in  transit  to  and  fro  across  the  state. 
And  it  may  lay  such  tax  according  to  the  aver- 
age number  of  such  cars  in  use.  American 
Refrigerator  Transit  Co.  v.  Hall,  174  U.  S.  70, 
43  L.  ed.  899,  19  Sup.  Ct.  Rep.  599,  Affirming 
24  Colo.  291,  56  L.  R.  A.  80,  51  Pac.  421: 
Union  Refrigerator  Transit  Co.  v.  Lynch,  177 
U.  S.  149,  44  L.  ed.  708,  20  Sup.  Ct.  Rep.  631, 
Affirming  18  Utah,  378,  48  L.  R.  A.  790,  55  Pac. 
C39 ;  Dubuque  v.  IlHnoie  C.  R.  Co.  39  Iowa,  56 ; 
Pullman's  Palace  Car  Co.  v.  Twombly,  29  Fed. 
058 ;  Orleans  v.  Pullman's  Palace  Car  Co.  8  C. 
C.  A.  490,  23  U.  S.  App.  180,  60  Fed.  37. 

A  state  has  the  right  to  tax  sleeping  cars 
engaged  solely  in  business  between  two  of  its 
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seiited  in  a  way  to  g^ve  jurisdiction  and  de- 
mand decision.  That  it  was  in  reality  a 
friendly  suit  does  not  detract  from  the 
weight  of  the  court's  opinion  as  an  opinion. 
The  case  was  argued  and  duly  considered. 
Opportunity  was  given  the  present  able 
counsel,  then  and  now  representing  the  com- 
plainants, to  appear  and  argue  the  case. 
VVe  think  that  due  respect  for  the  high  tri- 
bunal who  heard  and  decided  the  case  re- 
quires that  we  shall  accept  its  judgment 
that  the  case  was  not  a  moot  case,  but  was 
one  entitled  to  be  heard  and  decided.  This 
was  the  conclusion  of  the  circuit  court,  and 
meets  our  approval. 

Being  of  opinion  that  the  decision  of  the 
supreme  court  of  the  state  removes  from  this 
case  all  questions  of  conflict  between  the  act 
and  the  Constitution  of  the  state,  there  re- 
mains for  consideration  the  question  as  to 


whether  there  is  in  the  act,  as  construed  by 
the  state  court,  or  as  administered,  any  vio- 
lation of  rights  secured  by  the  Federal  Con- 
stitution to  the  complainants.  The  law  un- 
der which  the  assessments  complained  of 
were  made  is  entitled:  "An  Act  to  Amend 
and  Supplement  Sections  2777,  2778,  2778a 
and  2780  of  the  Revised  Statutes  of  Ohio." 
Section  2778a  is  the  only  one  which  needs 
to  be  set  out,  and  is  as  follows: 

"Sec.  2778a.  Every  express,  telegraph,  and 
telephone  company  embraced  in  §  2777, 
whether  chartco-ed  by  the  laws  of  this  state 
or  by  any  other  state  or  country,  doing  busi- 
ness in  this  state,  i^all,  annually,  between 
the  1st  and  10th  day  of  May,  return  to  the 
auditor  of  state  under  the  oath  of  its  treas- 
urer, the  amount  of  its  capital  stock,  its 
place  of  business,  the  par  value  and  maricet 
value  (or  if  there  be  no  market  value,  then 


own  cities ;  and,  so  far  tm  Federal  authority  is 
concerned,  the  power  of  such  tazatk>n  ts  ple- 
nary. Gibson  County  v.  Pullman  Southern 
Car  Co.  42  Fed.  572. 

Two  cases,  however,  hold  that  the  rolling 
stock  of  a  foreign  railroad  coirporation,  although 
more  or  less  In  use  within  another  state  in  the 
course  of  Interstate  commerce,  have  no  situs 
for  taxation  outside  of  the  state  of  their  own- 
er's domlcii.  Appeal  Tax  Court  v.  Pullman's 
Palace  Car  Co.  50  Md.  452 ;  Baltimore  &  O.  R. 
Co.  V.  Alien,  22  Fed.  376. 

A  foreign  railroad  corporation  which  In  an- 
other state  leases  and  operates  a  railroad  line, 
is  taxable  upon  the  rolMng  stock  uaed  and  re- 
maining permanently  in  such  state,  but  not 
upon  the  rolling  stock  passing  through  such 
state  in  the  course  of  interstate  commerce. 
B&ia  V.  Richmond  &  D.  R.  Co.  105  N.  C.  363, 
8  L.  R.  A.  200,  3  Inters.  Com.  Rep.  149,  11 
S.  E.  311.  The  court  rested  its  conclusion  upon 
the  ground  that  the  state  could  not  tax  the 
vehicles  of  Interstate  commerce,  and,  while  these 
xvere  employed  therein  by  a  nonresident  owner, 
thpy  bad  no  taxable  situs  In  the  state ;  but  (t 
wa«  otherwise  as  to  property  kept  all  the  time 
within  the  state. 

Refrigerator  oars  belonging  to  a  corporation, 
chaxtered  in  one  state  and  doing  business  In 
another,  used  exclusively  to  carry  4ts  own  prod- 
ucts to  markets  for  sale,  and  running  upon  rail- 
roads in  a  third  state  either  enitirely  through 
it  or  to  different  places  within  it,  are  instru- 
ments of  Interstate  commerce,  and  beyond  the 
reach  of  taxation  in  such  third  state.  State 
cs  rel.  Armour  Packing  Co.  v.  Stephens,  146 
Mo.  662,  48  S.  W.  929. 

(b)  Itntnobile. 

Bridges  spanning  waters  between  two  states, 
and  belonging  to  corporations  chartered  by  both, 
are  taxable  as  property  in  each  in  proportion 
to  the  quantity  of  structure  lying  within  either 
boundary.  State,  Delaware  &  E.  Bridge  Co., 
Prosecutor,  v.  Metz,  29  N.  J.  L.  122;  SUte, 
Easton  Bridge,  Prosecutor,  v.  Meta,  31  N.  J.  L. 
378;  SUte,  Easton  Delaware  Bridge  Co.,  Pros- 
ecutor, V.  Meti,  32  N.  J.  L.  199;  St.  Louis 
Bridge  Co.  v.  East  St.  Louis,  121  111.  238,  12 
N.  E.  723 ;  St.  Louis  Bridge  Co.  v.  People,  125 
111.  226,  17  N.  E.  468 ;  State  ew  rel.  Glenn  v. 
Mississippi  River  Bridge  Co.  109  Mo.  253,  19 
S.  W.  421 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska 
City,  53  Neb.  463,  73  N.  W.  952. 

But  such  a  bridge  may  escape  municipal  tax- 
ation by  reason  of  being  not  technically  within 
the  municipal  limits.     Louisville  Bridge  Co.  v. 
Louisville,  81  Ky.  189. 
60  L.  R.  A. 


If,  however,  it  is  so  placed  that  the  city 
poUce  power  extends  over  it,  and  it  enjoys  the 
benefits  of  the  city  government  and  public  Im- 
provements, it  is  subject  to  local  taxation.  Cov- 
ington V.  Bridge  Co.  7  Ky.  L.  Rep.  683. 

Such  a  bridge,  too.  In  Kentucky,  is  taxable 
to  the  low-water  mark  on  the  Indiana  shore  of 
the  Ohio  river.  Louisville  B-rldge  Co.  v.  Louis- 
ville, 22  Ky.  L.  Rep.  703,  58  S.  W.  598. 

The  poles  and  wires  used  by  telegraph  and 
telephone  companies  in  the  transmission  al  mes- 
sages have  been  subjected  to  taxation  chiefly 
by  nrunicipalitles  in  which  they  are  situated, 
and  in  virtue  of  the  police  power.  As  has  been 
shown  above,  such  transmission  is  conmierce, 
and  the  business  carried  on  over  such  poles  and 
wires  Is  to  a  greater  or  less  extent  Interstate 
and  foreign  commerce,  while  the  iH)les  and  wires 
are  as  much  Instrumentalities  of  commerce  as 
are  ships  and  railroad  cars,  differing  only  hi 
mobility. 

Municipal  ordinances  Imposing  annual  charges 
upon  each  telegraph  pole  and  mile  of  wire  with- 
in the  municipality,  in  the  exercise  of  a  police 
power  of  regulation  and  Inapectlon  wlien  oper- 
ating against  a  foreign  corporation  carrying 
on  an  Interstate  and  foreign  telegraph  business, 
are  not  in  conflict  with  the  CMnmerce  clause  in 
the  United  States'  Constitution.  Philadelphia 
V.  Postal  Teleg.  Cable  Co.  67  Hun,  21,  21  N.  Y. 
Supp.  556. 

But  a  state  statute  making  It  the  duty  of 
every  telegraph  company  working  or  controlling 
a  line  within  the  state  to  report  upon  oath  of 
its  executive  officer,  on  or  before  a  named  dsite, 
annually,  to  the  state  auditor  a  full  statement 
cf  each  Hne  and  of  the  whole  number  of  miles 
worked  or  managed  in  the  state,  and  to  pay 
yearly  Into  the  state  treasury  a  tax  equal  to 
$100  per  mile  of  poles,  and  a  single  wire  there- 
on, with  50  cents  a  mile  for  each  additional 
wire,  is,  when  appHed  to  a  foreign  corporation 
engaged  in  transmitting  messages  between  sev- 
eral states,  void  for  conflict  with  the  commerce 
clause  of  the  Federal  Constitution.  Com.  v. 
Smith,  92  Ky.  88,  17  S.  W.  187. 

A  city  has  a  right,  by  municipal  ordinance, 
to  impose  a  reasonable  charge  for  the  use  of 
the  streets  upon  each  telegraph  and  telephone 
pole  set  up  therein,  notwithstanding  the  com- 
merce clause  and  the  aot  of  Congress  giving 
telegraph  companies  post-road  prlvllegea  Pos- 
tal Teleg.  Cable  Co.  v.  BaiHmore,  79  Md.  502, 
24  L.  R.  A.  161,  29  Atl.  819. 

A  municipality  is  not  prevented  by  die  com- 
merce clause  from  ordering  the  removal  of  tele- 
phone poles  which  have  become  so  decayed  and  so 
heavily  laden  with  wires  as  to  be  no  longer  safe, 
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the  actual  value)  of  its  ^ares  at  the  time 
of  said  return.  The  return  shall  also  con- 
tain a  statement  in  detail  of  the  entire  real 
and  personal  property  of  said  company,  and 
where  located,  and  the  value  thereof  as  as- 
sessed for  taxation;  the  tel^raph  and  tele- 
phone companies  shall,  in  addition  thereto, 
return  the  whole  length  of  their  lines,  and 
the  length  of  so  mu3i  of  their  lines  as  is 
without  and  as  is  within  the  state  of  Ohio, 
which  lines  shall  include  what  said  tele- 
graph and  telephone  companies  control  and 
use  under  lease  or  otherwise ;  and  said  board 
of  appraisers  and  assessors  shall,  in  the  deter- 
mining the  value  of  the  property  of  said 
companies  in  this  state,  to  be  taxed  within 
the  state  and  assessed  as  herein  provided,  be 
guided  by  the  value  of  said  property  as  de- 
termined by  the  value  of  the  entire  capital 
stock  of  said  company,  and  such  other  evi- 


dence and  rules  as  will  enable  said  board  to 
arrive  at  the  true  value  in  money  of  the  en- 
tire property  of  said  companies  within  the 
state  of  Ohio,  in  the  proportion  which  the 
same  bears  to  the  entire  property  of  said 
company,  as  determined  by  the  value  of  the 
capital  stock  thereof,  and  the  other  evidence 
and  rules  as  aforesaid.  Express  companies 
shall,  in  making  said  returns,  include  there- 
in, as  a  part  thereof  a  statement  of  their  en- 
tire gross  receipts  for  the  year  ending  the 
1st  day  of  May,  of  the  business  done  within 
the  state  of  Ohio,  giving  the  receipts  of  each 
oilice  in  said  state,  and  the  location  thereof 
for  said  year." 

By  §  27806,  the  assessors  are  required  to 
deduct  from  the  total  value  of  the  property 
of  said  companies,  as  ascertained  and  deter- 
mined by  §  2778,  tiie  valuation  of  any  and  all 
real  estate,  as  assessed  for  taxation,  situate 


even  if  it  be  granted  tfaait  telephonic  communi- 
cation between  different  states  is  interstate 
commerce.  Michigan  Teleph.  Co.  v.  Charlotte, 
03  Fed.  11. 

A  municipal  ordinance  requiring  evei7  tele- 
graph, telephone,  and  electric-light  pole  In  the 
city  to  be  inspected  by  the  police  department, 
and  to  be  licensed,  and  imposing  upon  each  cor- 
poration maintaining  such  poles  a  yearly  license 
tax  of  $1  for  each  pole  it  maintains,  is  a  rea- 
sonable exercise  of  the  police  power ;  and,  when 
applied  to  a  foreign  telegraph  company  carry- 
ing on  its  business  all  over  the  Union,  is  not 
repugnant  to  the  commerce  clause.  Ailentown 
V.  Western  U.  Teleg.  Co.  148  Pa.  117,  23  Atl. 
1070;  Chester  y.  Philadelphia,  R.  &  P.  Teleg. 
Co.  148  Pa.  120,  23  Atl.  1070;  Western  U. 
Teleg.  Co.  v.  Philadelphia,  22  W.  N.  C.  30,  12 
Atl.  144. 

A  mnniclpality  has  a  right  to  impose  a  license 
tax  upon  telegraph  poles  and  wires  within  its 
limita  although  they  aj-e  employed  for  trans- 
mitting messages  betweon  states.  Philadelphia 
v.  American  U.  Teleg.  Oo.  167  Pa.  406,  31  Atl. 
628. 

When  a  municipal Uy  has  no  authority  to  tax 
telegraph  companies  for  revenue,  but  only  a 
police  power  to  regulate  and  charge  license  fees, 
an  ordinance  imposing  upon  such  a  corporation 
license  charges  for  occupying  the  city  streets 
with  its  poles  and  wires,  that  amount  in  the 
aggregate  to  $16,000  annually,  while  the  cost 
of  sirpervlalon  and  control,  and  of  protecting 
persons  and  property  on  account  thereof,  has 
been  for  several  years,  and  still  is,  but  $3,500 
yearly,  is  unreasonable  and  void, — an  attempt 
to  tax  for  revenue,  and  not  a  police  regulation. 
Philadelphia  v.  Western  U.  Teleg.  Co.  2  Inters. 
Com.  Rep.  728,  40  Fed.  615. 

In  the  later  litigation  between  the  same  par- 
ties, 81  Fed.  048,  82  Fed.  707,  Reversed  for 
error  in  excluding  testimony  offered,  in  32  C.  C. 
A.  246,  60  U.  S.  App.  308,  80  Fed.  454,  the 
controversy  was  waged  over  the  question  of  the 
reasonableness  of  a  charge  of  $1  per  pole  and 
$2.50  additional  per  mile  of  overhead  wires 
avowedly  for  inspection  and  regulation.  It  was 
conceded  that  state  taxes  could  be  laid  upon 
the  property  of  foreign  corporations  engaged 
In  interstate  commerce,  and  that  reasonable 
manlcipal  license  taxes  might  be  Imposed  with 
respect  of  poles  and  wires  as  police  regulations. 

In  the  litigation  of  the  same  company  with 
St.  Louis,  Missouri,  it  was  at  first  held  that  a 
municipal  ordinance  requiring  all  telegraph  and 
telephone  companies,  not  taxed  for  city  pur- 
poses on  their  gross  incomes  from  and  after  a 
named  date,  to  pay  the  city  a  specific  sum  annu- 
60  L.  R.  A. 


ally  for  the  occupation  of  the  streets  with  poles 
and  wires  for  each  pole  erected  or  used,  was 
void  for  conflict  with  the  commerce  clause.  St. 
Louis  !.  Western  U.  Teieg.  Co.  30  Fed.  50. 

But  this  decision  was  reversed  by  the  Su- 
preme Court,  and  that  tribunal  held  that  the 
exaction  was  not  a  tax,  either  upon  property  or 
privilege,  but  rather  a  charge  for  compensation 
for  use  of  streets,  like  a  rental;  also,  that  a 
charge  of  $5  per  pole  could  not  be  said  to  be 
so  unreasonable  as  to  be  void  upon  its  face.  Id. 
148  U.  S.  02,  37  L.  ed.  380,  13  Sup.  Ct.  Rep. 
485. 

Upon  the  new  trial  in  the  court  below,  the 
ordinance  was  held  void  upon  the  double  ground 
that  it  violated  contract  rights  and  Imposed 
unreasonable  charges.    Id.  63  Fed.  68. 

A  license  fee  charged  by  a  borough  for  each 
telegraph  pole  set  up,  and  each  mile  of  tele- 
graph wire  strung  within  Its  limits,  and  exacted 
from  a  corporation  engaged  In  using  such  poles 
and  wires  for  foreign  and  Interstate  commerce, 
not  being  a  tax  upon  the  corporate  property, 
or  on  the  transmission  of  messages,  or  on  the 
receipts  from  messages,  or  upon  the  business 
or  occupation  of  telegraphing,  but  a  charge  for 
local  governmental  supervision,  is  not,  when 
reasonable  in  amount,  obnoxious  to  the  com- 
merce clause.  Western  U.  Teleg.  Co.  v.  New 
Hope,  187  U.  S.  410,  47  L.  ed.  240,  23  Sup.  Ct. 
Rep.  204. 

A  municipal  license  charge  upon  each  pole 
nnd  mile  of  wire  of  an  interstate  telegraph  cor- 
poration is  prima  fade  reasonable,  and  the  rea- 
sonableness of  the  regulations  prescribed  In  re- 
spect thereto  in  the  exercise  d  the  police  power 
is  a  question  for  the  court, — but,  whether  a 
money-license  charge  is  reasonable  or  unrea- 
sonable must  be  left  to  the  determination  of  the 
jury.  And  what  is  reasonable  in  one  municipal- 
ity may  l>e  oppressive  in  another.  Atlantic  k 
P.  Teleg.  Co.  v.  Philadelphia,  100  U.  S.  160,  47 
L.  ed.  — ,  23  Sup.  Ot.  Rep.  817. 

b.    Freight  carried   hy   interstate  carriers. 

The  statute  enacted  August  25,  1864,  by  the 
legislature  of  Pennsylvania,  to  provide  addi- 
tional revenue  for  the  commonwealth's  use,  pro- 
vided. In  substance,  that.  In  addition  to  taxes 
already  imposed  by  law,  every  railroad,  steam- 
boat, canal,  slaclcwater  navigation,  or  other 
transportation  company  doing  business  in  that 
state,  should  make  quarterly  returns  of  the 
number  of  tons  of  freight  carried  or  moved  by 
U  during  the  previous  three  montha  and  should 
pay  taxes  per  ton  at  the  rates  of,  first,  2  cents 
on  products  of  mines,  second,  3  cents  on  farm 
and  forest  products  and  animal  and  vegetable 
42 
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in  the  state,  and  on  which  said  companies 
pay  taxes. 

All  of  the  complainant  companies  are  cor- 
porations of  states  other  than  Ohio,  and 
each  has  its  principal  office  in  another  state. 
The  questions  presented  by  each  separate 
bill  are,  in  substance,  the  same.  For  pur- 
po9es  of  convenience,  we  shall  consider  the 
averments  in  the  bill  of  the  Adams  Express 
Company  as  presenting  substantially  the 
ground  for  relief  made  by  each  of  the  other 
complainants.  That  bill  avers  that  much 
the  greater  part  of  its  business  done  in  Ohio 
is  in  the  transportation  of  goods,  wares,  and 
merchandise  from  points  within  the  state  to 
points  in  other  states,  and  from  points  with- 
out the  state  to  points  within;  that  it  owns 
no  line  of  railroad  in  the  state  of  Ohio,  but 
conducts  its  business  under  contracts  with 
the  owners  of  such  railroads;  that  it  owns 


no  real  estate  in  the  state,  except  such  as  is 
used  for  stabling  horses  used  by  them  in  the 
collection  and  distribution  of  goods,  wares, 
and  merchandise,  and  that  the  personal 
property  within  the  state  consists  entirely 
of  office  furniture  and  tools,  horses,  and 
wagons;  that  the  actual  cash  value  of  its 
personal  property  in  the  state  of  Ohio  in 
1893  did  not  exceed  the  sum  of  $53,500,  and 
that  the  total  value  of  its  real  estate  within 
the  state  does  not  exceed  $25,170,  and  that 
all  taxes  on  this  real  property  have  been 
paid;  that  the  assessment  for  1893  made 
against  the  said  company  was  $460,033.38; 
that  the  whole  number  of  shares  in  the  said 
company  is  120,000,  and  that  the  market 
value  of  the  shares  ranged  during  the  year 
preceding  from  $1.40  to  $1.50  upon  the  dol- 
lar, a  price  which  the  bill  avers  is  greatly  in 
excess  of  the  actual  value  of  all  the  property 


foods,  and,  third,  5  cents  on  merchandise,  man- 
ufactures, and  all  otber  articles.  The  tax  was 
laid  without  discrinynatltm,  equally  upon  car- 
riers whose  lines  extended  beyond  the  state  and 
those  whose  lines  were  wholly  within  It,  and  It 
applied  as  well  to  freight  brought  Into  and  car- 
ried out  of  the  state  as  to  that  taken  up  and 
set  down  within  it.  The  Dauphin  county  com- 
mon pleas,  fai  Com.  ▼.  Erie  R.  Co.  1  Pearson 
(Pa.)  345,  and  In  Com.  v.  Philadelphia  ft  B. 
R.  Co.  1  Pearson  (Pa.)  379,  held  this  act  un- 
constitutional for  violation  of  the  commerce 
clause. 

The  supreme  court  of  Pennsylvania  was  of 
the  opposite  opinion,  and  reversed  these  deci- 
sions In  the  Tonnage  Tax  Cases.  Com.  v.  Erie 
R.  Co.  62  Pa.  286,  1  Am.  Rep.  899.  According 
to  the  view  of  that  tribunal  the  statute  Imposed, 
not  so  much  a  tax,  as  an  Imposition  In  the 
nature  of  a  charge  for  facilities  granted,  or  as 
compensation  for  the  use  of  public  works,  or 
for  acquisitions  under  the  power  of  eminent  do- 
main, or  a  royalty  for  a  franchise  or  privilege 
granted ;  and,  therefore.  It  held  that,  even  in  the 
case  of  freight  brought  into,  carried  through, 
or  shipped  out  of,  the  state,  there  was  no  bur- 
den on.  regulation  of,  or  interference  with.  In- 
terstate commerce. 

In  deference  to  this  ruling,  the  Dauphin 
county  common  pleas  afterwards  sustained  a 
tonnage  tax  under  this  act,  in  Com.  v.  Monon- 
gahela  Xav.  Co.  2  Pearson  (Pa.)  372,  although 
of  the  opinion  that  the  tax  was  void  by  the  Fed- 
eral Conatitutlon.  The  court  did  not  doubt  the 
power  of  the  9tate  to  tax  freight  taken  up  and 
delivered  within  its  own  borders,  but  It  denied 
Its  power  to  tax  goods  in  transit,  and  thought 
it  equally  clear,  but  for  the  contrary  decision 
of  its  own  supreme  court,  that  power  was  want- 
ing in  a  state  to  tax  freight  brought  from,  or 
carried  to,  points  beyond  the  state  lines  on 
account  of  transportation.  It  followed  a  deci- 
sion deemed  unsound,  to  the  end  that  the  case 
might  proceed  directly  to  the  United  States 
Supreme  Court  Instead  of  coming  back  for  a 
new  trial. 

When  the  decision  of  the  Pennsylvania  su- 
preme court,  Just  cited,  came  before  the  Supreme 
Court  of  the  United  States  for  review  In  the 
State  Freight  Tax  Case,  15  Wall.  232,  sub  nom. 
Philadelphia  &  R.  R.  Co.  v.  Pennsylvania,  21 
L.  ed.  146,  counsel  for  the  state.  In  a  display 
Off  great  learning,  and  with  marked  ability,  con- 
tended:  (1)  That  the  power  conferred  by  the 
Federal  Constitution  upon  Congress  to  regulate 
foreign.  Interstate,  and  Indian  tribal  commerce 
did  not,  ipso  facto,  devest  the  states  of  all 
power  to  do  likewise,  but  that  the  state  power 
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in  the  premises  still  existed  in  all  its  pristine 
vigor  until  Congress  enacted  laws,  or  a  law, 
governing  the  subject ;  (2)  that  the  Pennsyl- 
vania statute,  9Ub  fudioe,  taxing  all  railroads 
within  the  state  a  stated  sum  for  every  ton  of 
freight  they  carried,  both  internal  and  external. 
Imposed  a  franchise  tax  measured  by  tonnage 
or  business  done,  and  was  not  in  any  case  snch 
a  regulation  of  commerce  as  fell  within  the 
purview  of  the  commerce  clause  granting  It  to 
confer  exclusive  power  on  (Congress.  These  con- 
tentions did  not  prevail.  The  court  held  that 
freight  carried  from  state  to  state  was  Inter- 
state commerce,  and  not  subject  to  a  state  tax, 
although  there  has  been  no  regulation  by  Con- 
gress upon  that  subject.  Whatever,  It  said, 
may  be  the  true  doctrine  respecting  the  exclu- 
slveness  of  the  power  vested  in  Congress  to 
regulate  commerce  among  the  states,  we  regard 
It  as  established  that  no  state  can  impose  a  tax 
upon  freight  transported  from  state  to  state,  or 
upon  the  transporter  because  of  such  transpor- 
tation. 

A  tax  on  the  freight  or  tonnage  carried  from 
one  state  to  another,  It  further  held,  Is  a  regu- 
lation of  commerce,  and  cannot  be  Imposed  by  a 
state,  even  upon  its  own  domestic  corporations 
engaged  In  such  carriage.  And  when  a  state 
tax  is,  in  express  terms,  laid  upon  freight  car- 
ried by  a  railroad, — as  where  the  carrier  is  re- 
quired to  pay  the  state  a  tax  at  specified  rates 
on  each  2,000  lbs.  of  freight  carried, — and  such 
tax  Is  not  proportioned  to  the  business  done  in 
transportation,  but  is  the  same  whether  the 
freight  Is  moved  a  mile  or  300  mJles,  and. 
though  carried  by  several  connecting  lines  on 
a  continuous  journey,  the  tax  is  to  be  paid  hj 
whichever  one  line  the  state  treasurer  calls 
upon,  and  freight  carriers  are  authorized  to 
add  the  tax  to  the  tolls, — the  tax  plainly  rests 
upon  the  freight  carried,  and  not  upon  the 
franchise  or  business  of  the  carrier.  Such  a 
tax,  so  far  as  It  attaches  to  freight  carried 
from  or  to  places  beyond  the  boundaries  of  the 
state,  is  void  for  conflict  with  the  commerce 
clause  of  the  Federal  Constitution.     Ibid. 

The  constitutionality  of  a  state  tax,  said 
Strong,  J.,  who  expressed  the  views  of  the 
majority  of  the  court  in  that  case,  is  to  be 
determined,  not  by  the  form  or  agency  through 
which  it  is  to  be  collected,  but  by  the  subject 
on  which  the  burden  is  laid.  And,  again,  he 
says:  As  there  is  no  limit  to  the  rate  of  tax- 
ation she  (the  state  of  Pennsylvania)  may  im- 
pose. If  she  can  tax  at  all,  it  is  obvious  the 
condition  may  be  made  so  onerous  that  an  ex- 
change of  commodities  with  other  states  would 
be  impossible.     And,  he  adds,  In  substance,  nor 
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of  said  company.  It  avers  that  the  scheme 
of  taxation  set  forth  in  the  act,  "while  pro- 
fessing to  require  the  taxation  of  property 
in  the  state  of  Ohio,  does  not  in  fact  do  so, 
,  inasmuch  as  it  directs  the  said  board  of  ap- 
praisers and  assessors,  in  ascertaining  and 
assessing  the  value  of  the  property  of  ex- 
press companies  in  Ohio,  to  be  'guided  by* 
and  to  'determine  the  value'  of  the  com- 
pany's property  in  the  said  state  'hy  the 
value  of  the  company's  capital  stock.' "  It 
also  alleges  that  the  value  of  its  capital  is 
fixed  and  determined  by  the  nature,  extent, 
and  uses  of  its  property,  not  only  in  Ohio, 
but  in  many  other  states  of  the  United 
States,  and  hj  the  skill,  diligence,  fidelity, 
and  success  with  which  its  business  is  con- 
ducted in  all  these  states;  that  it  employs 
many  thousands  of  men,  who  are  constantly 
engaged  as  messengers  in   carrying  goods, 


wares,  and  merchandise  from  one  part  of 
the  country  to  another,  and  otherwise,  and 
that  its  income  is  largely  the  result  of  their 
efforts;  that  it  "owns  valuable  securities  of 
other  companies,  and  holds  valuable  con- 
tracts and  business  arrangements  with  other 
corporations,  and  all  of  these,  none  of  which 
are  held  and  owned  in  the  state  of  Ohio,  and 
many  of  them  not  taxable  at  all,  together 
with  the  good  will  which  it  has  earned  in 
the  course  of  more  than  fifty  years  of  serv- 
ice to  the  public  in  said  business,  go  to  make 
up  the  value  of  the  shares  of  its  capital."  It 
further  complains  that  the  act  does  not  pro- 
vide a  method  for  taxation  of  property  ac- 
cording to  its  true  value  in  money,  "but  ia 
really  an  attempt  to  enforce  against  express, 
telegraph,  and  telephone  companies  the  pay- 
ment of  a  tax  for  the  privilege  of  doing  busi- 
ness within  the  said  state  by  placing  a  fic- 


can  It  make  any  difference  that  the  puipose  of 
the  law  Is  revenue,  and  not  regulation.  It  Is 
not  the  purpose,  but  the  effect,  that  Is  to  be 
considered.    Ihid. 

Swayne,  J.,  dissented,  taking  the  ground  that 
the  statute  in  question  Imposed  a  tax  on  the 
bnslneRB  of  those  required  to  pay  it,  and  that 
the  tonnage  was  only  a  mode  of  ascertaining 
the  extent  of  such  business.  He  tliought  the 
fact  th;it  the  act  made  no  discrimination  be- 
tween internal  and  external  carriage  of  freight 
conclusive  on  this  point.    Ibid. 

Argued  with  this  case,  and  decided  the  same 
way,  was  Erie  R.  Co.  v.  Pennsylvania,  15  Wall. 
282,  21  L.  ed.  164. 

A  state  law  making  it  unlawful  for  any 
domestic  coal-mining  company  or  association 
to  transport  by  rail,  canal,  or  vessel  any  coal 
mined  m  the  state  to  any  place  in  the  state  or 
elsewhere  for  sale  until  a  state  tax  of  2  cents 
a  long  ton  be  first  paid  on  such  coal  to  the 
carrier  for  the  use  of  the  state,  and  requiring 
every  carrier  to  collect,  in  advance,  such  tax 
before  receiving  at  any  mine  coal  for  transpor- 
tation for  sale;  with  additional  provisions  for 
returns,  payment  to  state  officials,  and  penal- 
ties for  noncompliance,  and  for  the  remission 
to  ooal-mlning  companies  that  pay  such  tax  of 
other  taxes  on  their  capital  stock, — imposes  a 
tax  upon  the  transportation  of  property  beyond 
the  state,  and  is  unconstitutional  and  void 
under  the  commerce  clause  of  the  Federal  Con- 
stitution. State  v.  Cumberland  &  P.  R.  Co.  40 
Md.  22.  Three  members  of  the  court  dissented 
In  this  case,  deeming  the  tax  one  laid,  not  upon 
transportation,  but  upon  coal-mlnlng  corpora- 
tions, measured  by  their  output. 

A  state  statute  providing  that  all  corpora- 
tions regularly  doing  business  in  the  enacting 
state,  and  not  being  domestic  ones,  shall  be 
assessed  and  taxed  for  and  In  respect  of  the 
business  done  by  them  within  the  state,  a  tran- 
sit duty  of  a  specified  sum  on  every  passenger 
and  ton  of  freight  carried  by  or  for  any  such 
corporation,  or  on  any  railroad  or  canal  within' 
the  state  for  any  distance  beyond  10  miles 
(except  passengers  and  freight  transported  ex- 
clusively within  the  state)  :  and  requiring  such 
transit  duty  for  railroad  and  canal  transporta- 
tion to  be  paid  to  the  state  treasurer  annually 
in  January  for  the  transactions  of  the  preced- 
ing year,  according  to  sworn  statements  of  the 
number  of  passengers  and  tons  of  freight  car- 
ried furnished  each  year, — does  not  conflict 
with  the  commerce  clause  of  the  Constitution 
of  the  United  States.  State  v.  Delaware,  L.  & 
W.  R.  Co.  30  N.  J.  L.  473. 
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c.  Traffic. 
1.  Beginning. 

Whenever  a  commodity  has  begun  to  move  as 
an  article  of  trade  from  one  state  to  another, 
commerce  in  that  commodity  between  the  states 
has  commenced.  The  Daniel  Ball,  10  Wall.  557, 
19  L.  ed.  009. 

But  this  movement  does  not  begin  until  the 
artkle  has  been  shipped  or  started  for  trans- 
portation from  the  one  state  to  the  other.  Coe 
v.  Brrol,  116  U.  S.  517,  29  L.  ed.  716,  6  Sup. 
Ct.  Rep.  475. 

No  definite  rule,  says  the  court  in  the  latter 
case,  has  been  adopted  as  to  the  point  of  time 
when  the  taxing  power  of  the  state  ceases  as 
to  goods  exported  to  a  foreign  country  or  to 
another  state.  The  view  which  seems  to  us  the 
sound  one  on  that  subject  is  that  goods  do  not 
cease  to  be  part  of  the  general  mass  of  property 
in  the  state,  subject,  as  such,  to  Its  Jurisdiction, 
until  they  have  been  shipped  or  entered  with 
a  common  carrier  for  transportation  to  another 
state,  or  have  been  started  on  such  transporta- 
tion In  a  continuous  route  or  Journey.  We 
Think  that  this  must  be  the  true  rule  on  the 
subject.  The  products  ol  a  state,  although  they 
.'ire  intended  by  their  owner  to  be  exported  to 
another  state,  and  are  partially  prepared  for 
such  purpose  by  being  deposited  at  a  place  or 
port  of  shipment  within  the  state,  are  not  free 
from  state  taxation  as  exports.     Ibid. 

When  the  products  of  the  farm  or  the  forest 
are  collected  and  brought  in  from  the  surround- 
ing country  to  a  town  or  station  serving  as  an 
entrepdt  for  that  particular  region,  whether  on 
a  river  or  a  line  of  railroad,  such  products  are 
not  yet  exports,  nor  are  they  In  process  of  ex- 
portation, nor  Is  exportation  begun  until  they 
are  committed  to  the  common  carrier  for  trans- 
portation out  of  the  state  to  the  state  of  their 
destination,  or  have  started  on  their  ultimate 
passage  to  that  state.  Until  then  it  Is  not  only 
reasonable  to  regard  them  as  not  only  within 
the  state  of  their  origin,  but  as  part  of  the 
general  mass  of  property  of  that  state  subject 
to  its  Jurisdiction  and  liable  to  taxation,  if  not 
taxed  by  reason  of  their  being  Intended  for  ex- 
portation, but  taxed  without  any  discrimination 
in  the  usual  way  and  manner  In  which  such 
property  is  taxed  In  the  state.    Ibid. 

The  fact  that  an  article  Is  manufactured  for 
export  to  another  state  does  not,  of  itself,  make 
it  an  article  of  iuterstate  commerce  within  the 
meaning  of  the  Constitution,  and  the  intent  of 
the  manufacturer  does  not  determine  the  time 
when  the  article  or  product  passes  from  the  con- 
trol of  the  state  and  belongs  to  commerce.    Kldd 
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titious  value  upon  their  property;"  "that 
the  said  pretended  law  is  a  tax  upon  inter- 
state commerce,  inasmuch  as  it  attempts  to 
establish  an  artificial  and  fictitious  basis 
for  the  valuation  for  taxation  of  the  proper- 
ty of  your  orator  in  this  state,  a  valuation 
which  is  determined  by  the  value  of  its 
property  in  other  states  and  by  reference  in 
part  to  its  earnings  and  gains  in  this  state 
from  business  which  is  largely  interstate;" 
that,  in  making  the  assessment  complained 
of,  the  assessors  "were  guided  by  the  value 
of  one  share  of  your  orator's  capital,  and  in 
all  other  respects  as  directed  by  the  act." 
In  conclusion,  the  bill  avers  that  the  method 
of  taxation  is  unfair,  unjust,  and  unequal, 
"inasmuch  as  it  requires  your  orator  to  pay 
taxes  in  Ohio  upon  property  situated  in 
other  states,  upon  which  it  pays  taxes  ac- 
cording to  its  value,  and  upon  its  gains  and 


earnings  in  localities  outside  of  the  state  of 
Ohio,  in  which  its  gains  and  earnings  are 
very  much  larger  than  those  derived  from 
an  equal  number  of  miles  of  line  opei-ated 
by  it  in  Ohio." 

By  amendment,  the  minutes  of  the  board 
and  an  affidavit  of  E.  W.  Poe,  one  of  the 
board,  and  a  defendant,  were  incorporated 
as  parts  of  the  bill.  From  these  it  appears 
that  the  complainants  had  actual  notice  of 
the  iheetings  of  the  board,  appeared  and  ex- 
plained their  returns,  and  were  heard  by 
counsel ;  that,  in  the  testimony  of  the  agen^ 
of  complainants,  information  as  to  the 
character  in  detail  of  the  property  of  these 
companies  in  the  state,  and  the  character 
of  tne  business  done,  was  laid  before  the 
board;  and  that  supplementary  statements 
were  filed  (not  under  oath)  showing  that 
the  total  value  of  the  real  estate  of  the  Ad- 


Y.  Pearson,  128  U.  S.  1,  82  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6. 

A  tax  laid  upon  each  ton  of  coal  mined  by 
corporations  is  a  tax  on  the  business  of  mining, 
and  not  upon  commerce ;  and,  therefore,  al- 
though the  coal  is  intended  for  transportation 
beyond  the  borders  of  the  state,  the  tax  is  not 
violative  of  the  commerce  clause.  Com.  v. 
Pennaylvania  Coal  Co.  2  Pearson  (Pa.)  402. 

Corn  purchased  by  a  foreigner  and  moved 
from  its  place  of  growth  to  a  railroad  station 
and  there  temporarily  stored  In  cribs  awaiting 
shipment,  intended  to  be  removed  from  the 
state  as  soon  as  a  favorable  opportunity  for 
transportation  presents  itself,  and  not  In  fact 
sold,  used,  or  manufactured  in  such  state,  has 
no  situs  for  taxation  at  its  temporary  resting 
place,  because  Its  commercial  transit  has  begun. 
OgilvIe  V.  Crawford  County,  2  McCrary,  148, 
7  Fed.  745. 

But  ice  cut  within  a  state  and  there  kept  in 
storage  until  the  marlcet  is  ready  to  take  it, 
when  ic  is  shipped  to  the  domicil  of  the  owner, 
a  foreign  corporation,  for  distribution  from  Its 
office  in  another  state,  is  not,  while  so  stored, 
property  in  transit,  and  is,  therefore,  taxable 
us  personal  property  In  the  state  of  its  origin, 
without  violation  of  the  commerce  clause  of 
the  Federal  Constitution.  State,  John  Han- 
cock Ice  Co.,  Prosecutor,  v.  Rose  (N.  J.  L.) 
50  Atl.  364. 

Logs,  after  they  have  been  Inspected  pur- 
suant to  state  laws,  in  possession  of  persons 
engaged  exclusively  in  exporting  timber  to  for- 
eign countries,  purchased  In  the  state  for  the 
purpose  of  exportation,  and  lying  in  a  seaport 
of  such  state  awaiting  shipment  abroad,  and 
in  process  of  such  shipment,  are  exports 
within  the  meaning  of  the  Federal  Constitution, 
and  so  exempt  from  state  and  county  taxes  at 
such  seaport.  Clarke  v.  Clarke,  3  Woods,  408, 
Fed.  Cas.  No.  2,846. 

Timber  so  circumstanced,  belonging  to  an 
alien  having  contracts  of  sale  to  foreigners,  and 
in  part  actually  exported  before  the  owners  of 
personal  property  are  required  to  make  their 
returns  for  taxation,  and  the  rest  of  it  shipped 
within  a  few  months  thereafter,  must  be  re- 
garded as  segregated  from  the  mass  of  property 
in  the  state,  and  to  be  exports  not  taxable  there- 
in.   Blount  v.  Munroe,  60  Ga.  61. 

A  tax  or  duty  on  a  bill  of  lading,  although 
differing  in  form  from  a  duty  on  the  article 
shipped,  is,  in  substance,  the  same  thing,  for  it, 
or  a  like  instrument,  is  necessarily  always  asso- 
ciated with  every  shipment  of  articles  of  com- 
merce from  one  port  to  another.  Hence,  a  state 
law  to  provide  a  revenue  from  stamp  taxes  upon 
60  L.  R.  A. 


written  instruments,  In  so  far  as  it  requires 
bills  of  lading  for  transporting  gold  or  silver 
in  coin,  dust,  or  Ingots,  from  within  to  places 
without  the  state,  to  bear  stamps  expressing  in 
value  the  amount  of  the  tax  or  duty  laid,  lays 
an  Impost  or  duty  upon  exports,  and,  therefore. 
Is  unconstitutional.  Almy  v.  California,  24 
How.  169,  16  L.  ed.  644. 

Strong,  J.,  afterwards.  In  the  State  Freight 
Tax  Case,  15  Wail,  232,  sub  nom.  Philadelphia 
&  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  146, 
criticised  this  decision  as  assigning  the  wrong 
reason.  The  statute  should  have  been  declared 
void,  in  his  opinion,  because  it  was  a  regula- 
tion of  commerce. 

Recently  the  United  States  Supreme  Court 
annulled,  as  an  unconstitutional  tax  or  duty  on 
exports,  the  act  of  Congress  of  June  13,  1898 
(30  Stat,  at  L.  448.  $  6,  chap.  448,  U.  S.  Comp. 
Stat.  1901,  p.  2201),  so  far  as  it  i*equlred 
stamps  to  be  affixed  to  foreign  bills  of  lading. 
Fairbank  v.  United  States,  181  U.  S.  283,  45 
L.  ed.  862,  21  Sup.  Ct.  Rep.  648. 

But  the  constitutional  prohibition  against 
laying  any  tax  or  duty  on  articles  exported  from 
any  state  is  not  infringed  by  the  provisions  of 
the  internal  revenue  act  requiring  distinguish- 
ing stamps  to  be  attached  to  packages  of  to- 
bacco intended  for  export  at  the  warehouse  of 
the  manufacturer,  because,  under  the  rule  laid 
down  In  Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475,  such  packages  do  not 
take  on  the  character  of  exports  until  they 
leave  the  manufacturer  and  actually  begin  their 
Journey.  Turpin  v.  Burgess,  117  U.  S.  504,  29 
L.  ed.  988,  6  Sup.  Ct.  Rep.  835. 

2.  In  transit. 

To  prevent  the  taxation  of  property  at  the 
place  of  its  location  on  the  ground  that  it  is 
in  transit,  there  must  be  the  fixed  purpose  to 
have  it  proceed  on  its  Journey  within  a  reason- 
able time.  It  is  not  enough  that  It  is  intended 
to  be  i-emoved  at  some  time  in  the  future,  de- 
pendent upon  contingencies.  State  Trust  Co. 
V.  Chehalls  County,  24  C.  C.  A.  584,  48  U.  S. 
App.  190,  79  Fed.  282. 

Property  actually  In  course  of  transportation 
to  another  state,  temporarily  delayed  en  route. 
Is  not  taxable  at  the  place  of  detention.  It  has 
no  situs  there,  and  is  in  course  of  interstate 
commerce.  Delaware  &  H.  Canal  Co.  v.  Com. 
1  Monaghan,  36,  1  L.  R.  A.  232,  2  Inters.  Com. 
Rep.  222,  17  Atl.  175. 

When  freight  designed  for  a  market  without 
the  state  has  been  delivered  to  a  carrier,  and 
has  actually  begun  its  Journey,  it  Is  as  much 
beyond  the  reach  of  state  taxation  when  that 
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ams  Express  Company  was  $3,050,272.47, 
and  of  the  personalty  $1,034,481.43,  and 
that  the  total  value  of  the  real  estate  of  the 
American  Express  Company  was  $4,956,- 
585.63,  and  of  its  personalty  $1,742,402.04. 
Xo  statement  aa  to  the  total  value  of  the 
realty  or  personalty  of  the  United  States 
Express  Company  was  given.  By  schedules 
filed,  the  value  of  the  personal  propert}'  at 
each  office  in  the  state  was  given,  and  the 
gross  receipts  from  business  done  in  the 
state  at  each  office  was  also  shown.  This  af- 
lidavit  further  sets  out  that  "in  the  state- 
ment of  t^e  Adams  Express  Company  were 
included  reports  from  363  offices.  From  2 
of  these  offices  the  personal  property  was  re- 
turned at  a  value  of  less  than  $1 ;  from  72 
offices  the  personal  pn^rty  in  each  instance 
was  returned  at  a  value  of  over  $1 ;  from  51 
offices  the  personal  property  was  returned 


at  a  value  of  over  $1,  and  under  $2.  Thus, 
from  125  oflices  of  the  Adams  Express  Com- 
pany the  personal  property  was  returned  at 
less  than  $2.  In  the  statement  of  the  Ameri- 
can Express  Company  there  were  reports 
from  302  offices,  and  from  but  46  of  these  of- 
fices was  there  any  return  of  personal  prop- 
erty. In  the  statement  of  the  United  States 
Express  Company  there  were  reports  from 
417  offices,  and  from  only  95  of  these  offices 
were  there  any  returns  of  personal  property. 
Neither  of  the  express  companies  made  any 
return  of  safes,  pouches,  or  other  personal 
property,  or  the  value  thereof,  used  on  the 
railroad  lines  in  this  state  in  the  transaction 
of  its  business.  In  arriving  at  the  value  of 
the  property  of  these  express  companies  tax- 
able in  Ohio,  the  board  did  not  follow  any 
fixed  rule,  except  the  rule  that  property  in 
Ohio  is  ordinarily  taxed  at  not  more  than 


journey  Is  temporarily  interrupted  as  It  is  while 
in  motion  on  the  care.  Com.  v.  Lehigh  Valley 
R.  Co.  22  W.  N.  C.  525. 

Coal  belonging  to  a  foreign  association  of 
nonresidents,  mined  in  one  state  and  sent  by 
raid  to  a  distributing  station  in  another,  thence 
to  be  shipped  by  water  to  a  marlcet  In  a  third 
state,  is  not  taxable  under  an  assessment  to 
commission  agents  in  whose  custody  it  is  while 
lying  on  the  wharf  at  such  station  to  be  as- 
sorted into  sizes  and  shipped  as  fast  as  cai^goes 
of  particular  sizes  can  be  made  up  and  vessels 
secured  to  transport  them ;  because,  first,  the 
agents  are  not  the  proper  persons  to  assess 
under  the  terms  of  the  controlling  statute,  and, 
second,  such  coal  is  In  commercial  transit  and 
has  no  situs  for  taxation  at  such  distributing 
station,  and  any  attempt  to  tax  it  there  would 
be  futile  in  view  of  the  commerce  clause.  State, 
Detmold,  Prosecutor,  v.  Engle,  34  N.  J.  L.  425. 

A  foreign  corporation  engaged  in  mining  coal 
In  its  home  state,  the  great  bulls  of  which  It 
sends  from  the  mines  to  tide  water  across  an- 
other state  -to  market  In  a  third,  but  of  which 
it  delivers  in  the  intervening  state  from  rail- 
road cars  on  side  tracks,  some,  but  only  to  fill 
orders  previously  taken  outside  of  such  inter- 
mediate state,  is  not  taxable  in  the  middle 
state,  either  upon  the  coal  delivered  there,  or 
upon  the  greater  quantity  lying  for  a  longer  or 
shorter  time  on  the  docks  at  tide  water  await- 
ing facilities  for  shipment  to  Its  final  market 
State,  Lehigh  &  W.  Coal  Co.,  Prosecutor,  v. 
Carrigan,  39  N.  J.  L.  85. 

Logs  out  In  one  state,  and  drawn  to  a  river 
between  it  and  another  state,  and  there  tempo- 
rarily left  upon  the  ice  awaiting  the  opening 
of  navigation  to  proceed  to  a  third  state,  where 
are  the  mills  and  domicil  of  their  owner,  fol- 
lowing such  course  in  a  reasonable  time,  are 
exempt  as  property  in  transitu  in  the  interven- 
ing state.  Connecticut  River  Lumber  Co.  v. 
Columbia,  62  N.  H.  286. 

While  It  is  true  that  property  in  transitu  on 
a  navigable  stream  from  one  state  to  another 
is  not  taxable  in  an  intermediate  state,  where 
It  Is  temporarily  detained  en  voyage,  yet,  where 
the  owner  has  for  several  years  used  a  harbor 
in  the  intervening  state  as  a  safe  place  to  store, 
through  the  winter,  sudi  property,  to  be  drawn 
from  as  he  requires  it,  and  has  kept  an  agent 
there  in  charge  of  it,  and  rented  privileges  for 
its  accommodation,  such  property  has  a  suffi- 
cient situs  at  Its  resting  place  to  make  it  tax- 
able there.  Burlington  Lumber  Co.  v.  WiUetts, 
118  111.  559,  e  N.  E.  254;  Schulenberg-Boeck- 
ler  Lumber  Co.  v.  Wlllitts  (111.)  6  West.  Rep. 
534. 
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Staves  purchased  by  a  foreign  corporation 
and  transported  to  a  railroad  station  and  piled 
there  awaiting  shipment  without  the  state  to 
the  city  where  the  owner  has  its  domicil,  to  be 
there  made  into  casks,  where  there  is  no  pur- 
pose to  dispose  of  them  in  any  way  in  the  state 
where  they  temporarily  Me,  are  in  transit  from 
such  state,  and  have  no  situs  therein  for  taxa- 
tion.    Standard  Oil  Co.  v.  Bachelor,  89  Ind.  1. 

When,  however,  such  staves  are  stacked  at 
a  receiving  station,  and  there  made  to  undergo 
a  process  of  shaping  and  trimming  to  make 
them  of  uniform  length  and  thickness  before 
shipment,  they  then  'become  taxable  at  such 
station,  although  held  there  for  no  other  pur- 
pose than  to  finish  and  ship  as  in  the  former 
case.  Standard  Oil  Co.  v.  Combs,  96  Ind.  179, 
49  Am.  Rep.  156 ;  Brown  County  v.  Standard 
Oil  Co.  103  Ind.  302,  2  N.  B.  758. 

Certainly,  says  Bradley,  J.,  in  his  dissenting 
opinion  in  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  35  L.  ed.  613,  3  Inters. 
Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876,  property 
merely  carried  through  a  state  cannot  be  taxed 
by  the  state.  Such  a  tax  would  be  a  duty 
which  the  state  cannot  impose.  If  a  drove  of 
cattle  is  driven  through  Pennsylvania  from  Illi- 
nois to  New  York  for  the  purpose  of  being  sold 
in  New  York,  whilst  In  Pennsylvania  it  may  be 
subject  to  the  police  regulations  of  the  state, 
but  it  is  not  subject  to  taxation  there. 

A  flock  of  sheep  driven  by  direct  route  from 
one  state  across  another  to  a  third,  proceeding 
at  a  dally  average  rate,  is  the  subject  of  inter- 
state commerce,  and  is  not  to  be  subjected  to 
taxation  under  a  statute  of  the  middle  state 
taxing  live  stock  brought  into  such  state  for 
grazing,  although  the  flock  on  the  Journey  is 
allowed  to  grace  over  a  strip  of  land  along  its 
route  a  quarter  of  a  mile  wide.  Kelley  v. 
Rhoads,  188  U.  S.  1,  47  L.  ed.  — ,  23  Sup.  Ct. 
Rep.  259,  Reversing  9  Wyo.  352.  63  Pac.  935. 

The  law,  so  far  as  interstate  commerce  is 
concerned,  is  settled,  that  property  actually  in 
transit  Is  exempt  from  local  taxation,  although. 
If  it  be  stored  for  an  indeflnite  time  during  such 
transit, — at  least  Xor  other  than  natural  causes 
or  lack  of  facilities  for  immediate  transporta- 
tion,— ^it  may  be  lawfully  assessed  by  the  local 
authorities.    Ibid. 

The  substance  of  the  cases  of  Brown  v.  Hous- 
ton, 114  U.  S.  622.  29  L.  ed.  257,  5  Sup.  Ct 
Rep.  1091;  PittMrarg  k  S.  Coal  Co.  v.  Bates, 
156  U.  S.  577,  89  L.  ed.  538,  5  Inters.  Com. 
Rep.  30,  15  Sup.  Ct  Rep.  415 ;  and  Coe  v.  Errol, 
116  U.  S.  517,  29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
475, — is.  It  was  said  in  this  case,  that  while 
property  is  at  rest  for  an  indeflnite  time  await- 
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t^o  thirds  of  its  actual  value,  and  the  law 
governing  this  board.  The  board  considered 
the  facts,  already  stated,  set  out  in  the  re- 
turns and  supplementary  statements,  and 
albo  other  facts  in  said  returns  and  in  the 
testimony  of  the  authorized  agents  of  the 
companies  who  appeared  before  the  board. 
For  purposes  of  comparison,  the  board  ex- 
amined the  gross  receipts  returned  by  these 
companies  in  preceding  years.  Taking  all 
the  information  the  board  had  or  could  se- 
cure, the  value  of  the  capital  stock  of  the 
company,  its  gross  receipts  within  Ohio,  the 
return  of  the  personal  property  made,  and 
the  character  thereof,  and  evidence  of  under- 
valuations and  omissions  therein,  the  num- 
ber of  officers,  the  amount  of  business  done, 
the  nature  and  value  of  the  property  and 
capital  required  to  carry  on  such  business, 
and   other   evidence   and    information,    the 


board,  in  each  instance,  ascertained  what  it 
considered  the  fair  proportion  of  the  prop- 
erty of  the  company  employed  by  it  in  Ohio, 
and  fixed  tlie  value  of  the  property  of  such 
company  situate  and  taxable  tnerein;  being 
guided,  in  determining  the  value  of  the 
property,  by  the  value  of  the  entire  capital 
stock,  and  other  evidence  and  information 
before  the  board." 

Inhere  is  no  ground  for  complaint  that  the 
assessments  were  made  without  due  process 
of  law.  The  complainants  had  notice  of  the 
time  and  place  where  the  board  would  meet, 
and  were  required  to  make  a  sworn  return 
of  their  property.  The  time  and  place  were 
tixed  by  the  law,  and  its  sessions  were  not 
secret.  In  State  ex  reL  Poe  v.  Jones,  51 
Ohio  St.  492,  37  K  B.  945,  heretofore  cited, 
the  supreme  court  of  Ohio  construed  the  act 
as  entitling  the  companies  '*to  be  present 


ing  transportation  or  sale,  at  Its  place  of  desti- 
nation, or  at  an  intermediate  point,  It  is  sub- 
ject to  taxation.  Bat  if  It  be  actually  In 
transit  to  another  state  it  becomes  the  subject 
of  Interstate  commerce,  and  is  exempt  from 
local  assessment.     Ibid. 

Quoting  this  statement  in  the  next  decision 
upon  the  point,  wherein  was  sustained  a  tax 
laid  by  Michigan  upon  logs  cut  in  her  forests 
and  floated  by  water  to  a  railroad  station,  and 
there  assessed  while  awaiting  embarlcation  to 
u  point  beyond  the  state,  It  was  added :  In 
further  specification,  we  may  say  that  the  cases 
establish  that  there  may  be  an  interior  move- 
ment of  property  which  does  not  constitute 
interstate  commerce,  though  the  propenty  come 
from,  or  be  destined  to,  another  state.  In  the 
one  case,  though  it  has  not  reached  its  place 
of  disembarkation  or  delivery,  it  may  be  taxed. 
In  the  other  case,  until  it  be  shipped  or  started 
eu  its  final  Journey,  it  may  be  taxed.  The  case 
at  bar  falls  within  this  principle.  Diamond 
Match  Co.  v.  Ontonagon,  188  U.  S.  82,  47  L.  ed. 
— ,  23  Sup.  Ct.  Rep.  266. 

3.  Termination. 

The  courts  have  not  always  found  it  easy  to 
decide  when  foreign  or  interstate  commerce  in 
a  given  subject  ended  so  as  to  permit  the  state 
to  tax  it. 

The  early  and  leading  case  on  the  subject 
established  four  propositions,  viz. :  1.  That 
the  right  to  import  an  article  into  a  state  in- 
cludes and  carries  the  right  to  sell  It  therein 
in  the  condition  Imi>orted,  and  a  state  law  tax- 
ing the  right  to  sell  imports  is  no  more  valid 
than  is  one  taxing  the  right  to  import,  or  the 
imported  article  itself.  2.  That,  while  it  Is  true 
that  at  some  point  of  time  the  right  of  a  state 
to  tax  imported  articles  commences,  that  point 
la  not  the  Instant  they  have  fully  and  com- 
pletely entered  the  country  and  into  the  posses- 
sion of  the  importer.  3.  That,  while  an  im- 
ported article  remains  the  property  of  the  im- 
porter In  his  warehouse  and  in  the  original 
form  or  package  in  which  it  was  imported,  a 
state  tax  upon  it  is  too  plaii^ly  a  duty  upon 
imports  to  escape  the  prohibition  of  the  Fed- 
eral Constitution  against  such  duties.  4.  That, 
when  an  importer  has  so  acted  upon  a  thing 
Imported  that  it  has  become  mixed  with  the 
mass  of  property  in  the  country,  it  has  lost  its 
distinctive  character  as  an  import,  and  become 
subject  to  the  taxing  power  of  the  state.  Brown 
V.  Maryland,  12  Wheat.  419,  6  L.  ed.  678,  Fol- 
lowed in  State  v.  Shaplelgh,  27  Mo.  344. 

It  is  unquestionably  no  easy  task,  said  Taney, 
Ch.  J.,  soon  afterwards,  to  mark  by  a  certain 
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and  definite  line  the  division  between  foreign 
and  domestic  commerce,  and  to  fix  the  precise 
point,  in  relation  to  every  imported  article, 
where  the  paramount  power  of  Congress  termi- 
nates and  that  of  the  states  begins.  License 
Cases,  5  Uow.  504,  12  L.  ed.  256. 

In  these  cases,  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678,  was  said  by  McLean,  J.,  to 
have  held  that  a  tax  on  the  sale  of  an  imiwrted 
article  imported  only  for  sale  is  a  tax  on  the 
article  itself;  and  that  importation  gives  the 
right  to  the  importer  to  sell  the  package  Im- 
ported free  from  any  charge  by  the  state.  And 
by  Catron,  J.,  to  have  held  that  a  tax  on  the 
importer  is  a  tax  on  the  Import ;  and  that  an 
import  which  has  paid  a  tax  to  the  United 
States  according  to  the  regulations  made  by 
Congress  cannot  be  taxed  a  second  time  in  the 
bands  of  the  importer. 

It  is  no  objection  to  a  state  law  that  it  im- 
poses a  tax  upon,  or  prohibits  the  sale  of,  an 
article  of  merchandise  in  the  original  package 
upon  which  a  tax  or  duty  has  been  paid  to  the 
United  States,  when  such  package  has  either 
been  produced  within  the  state,  or,  if  imported, 
is  not  In  the  hands  of  the  importer,  but  In  those 
of  his  vendee,  since,  on  sale  by  the  importer  it 
has  become  part  of  the  general  mass  of  property 
in  the  state.  Pervear  v.  Massachusetts,  5  Wail. 
475,  18  L.  ed.  608. 

The  r^ght  to  sell  imported  merchandise  in  the 
original  unbroken  packages  free  from  state  and 
local  taxation  is  restricted  to  the  actual  Im- 
porter, and  does  not  belong  to  one  who  pur- 
chases from  the  consignee.  Therefore,  one  who 
purchases  from  the  consignee  cargoes  of  mer- 
chandise brought  from  abroad,  sometimes  before 
and  sometimea  after  the  arrival  of  the  carry- 
ing vessels  at  the  entrance  to  the  seaport  of 
the  United  States,  but  before  they  are  entered 
at  the  custom  house  or  duty  paid  thereon,  such 
cargoes  by  the  terms  of  the  purchase  remain- 
lug  at  the  risk  of  the  consignees  until  actually 
loaded  upon  lighters  furnished  by  the  pur- 
chaser for  carriage  to  the  wharf,  although  such 
merchandise  la  sold  in  the  original  packages  as 
brought  into  port  by  such  purchaser, — is  not 
an  importer  of  such  merchandise,  and,  hence, 
is  noc  exempt  from  a  tax  laid  by  municipal  or- 
dinance of  the  port  of  entry  equal  to  a  percent- 
age of  his  sales,  nor  relieved  from  the  penalties 
imposed  for  failure  to  make  returns  of  such 
sales.  Waring  v.  Mobile,  8  Wall.  110,  19  L.  ed. 
342. 

Undoubtedly,  said  the  court,  goods  at  sea 
may  be  sold  by  the  consignees  to  arrive,  and.  if 
they  indorse  and  deliver  the  bill  of  lading  to 
the  purchaser,  and  he  accepts  the  same  under 
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and  explain  the  statement  rendered  of  its 
property  and  the  value  thereof."  They  did, 
in  fact,  appear,  and  offered  evidence,  and 
were  heard  by  counsel.  This  right  to  ap- 
pear and  be  heard  ia  due  process.  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321,  sub  nom. 
Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v.  Kentucky, 
29  L.  ed.  414,  6  Sup.  Ct.  Rep.  67 ;  State  Rail- 
road Tax  Cases,  92  U.  S.  575,  sub  nom,  Tay- 
lor V.  Secor,  23  L.  ed.  663;  Pittsburgh,  G,  C. 
d  8t,  L,  R.  Co,  V.  Backus,  154  U.  S.  421,  38 
L.  ed.  1031,  14  Sup.  Ct.  Rep.  1114. 

The  act  is  ajssailed  upon  the  suggestion 
that  it  permits  and  requires  the  assessment 
and  valuation  of  property  outside  the  state. 
This  contention  is  based  largely  upon  the 
theory  that  the  law  imposes  upon  the  assess- 
ors the  arbitrary  duty  of  estimating  the  val- 
ue of  the  property  owned  by  these  companies 


as  equal  to  the  market  value  of  its  capital 
slock,  and  the  further  duty  of  apportioning 
to  the  state  of  Ohio  that  proportion  of  the 
total  capital  stock  which  the  value  of  its 
personal  property  in  Ohio  bore  to  the 
total  value  of  its  personal  property  wher- 
ever situated.  It  must  be  confessed  that  the 
principal  rule  of  assessment  has  been  most 
obscurely  drawn.  Whether  this  was  done 
that  it  might  be  read  one  way  by  the  assess- 
ors and  another  by  the  courts  is  somewhat 
problematical.  But  the  act  in  its  most  im- 
portant feature  has  been  construed  by  the 
supreme  court  of  Ohio  in  State  ex  rel.  Poe 
V.  Jones,  and  that  construction  must  be  now 
read  into  the  act,  and  accepted  as  conclusive 
as  to  its  meaning  by  this  court.  That  court, 
upon  this  point,  said:  "The  board,  in  de- 
termining the  value  of  the  company's  prop- 
erty in  this  state  for  taxation,  is  not  re- 


actual  delivery  and  acceptance  of  the  goods,  the 
effect  of  the  trantiaction  Is  to  vest  a  peitfect 
title  In  the  parchaser  discharged  of  all  right 
of  stoppage  in  transitu  on  the  part  of  the  ven- 
dor and  Indorser  of  the  bill  of  lading.  Nothing 
of  the  kind  was  done  In  this  case.  On  the  con- 
trary the  agreement  was  that  the  loss,  If  any, 
before  the  delivery  of  the  goods  Into  the  lighters 
should  fall  on  the  shippers.  Influenced  by  these 
considerations,  the  court  Is  of  the  opinion  that 
the  shippers  or  consignees  were  the  Importers, 
and  that  the  complainant  was  the  purchaser  of 
the  Importers  and  the  second  vendor  of  the  Im- 
ported merchandise.     Ibid. 

But  the  dllBculty  here  is  that  the  merchan- 
dise In  question  was  actually  delivered  to  the 
purchaser  during  the  voyage,  at  sea,  and  before 
actual  importation.  The  court  had  just  decided 
that  such  lightering  from  the  sea-going  vessel 
to  the  wharf  in  this  identical  way  In  the  same 
harbor  was  but  the  "prolongation  of  the  voyage 
of  the  vessels  assisted  to  their  port  of  destina- 
tion." Foster  v.  Davenport,  22  How.  244,  16 
L.  ed.  248. 

In  Henson  t.  Lott,  8  Wall.  148.  19  L.  ed. 
387,  a  majority  of  the  court  was  of  the  opinion 
that  a  state  statute  making  It  unlawful  for  any 
one  bringing  In  spirituous  liquors  from  another 
state  to  offer  them  for  sale,  even  In  the  original 
unbroken  packages,  without  first  paying  a  tax 
of  50  cents  a  gallon  thereon,  while,  If  It  stood 
alone,  might  well  be  regarded  as  a  regulation 
of  Interstate  commerce,  yet,  was  saved  from  In- 
validity by  Imposing  the  same  tax  on  domestic 
distillations.  Nelson,  J.,  however,  In  dissent, 
pointed  out  that,  under  such  a  ruling,  a  state 
may  effectively  tax  the  products  of  other  states 
v;lthout  burdening  Us  own  cltlsens  at  all,  as, 
If  New  York  should  tax  coal  from  Pennsylvania, 
cotton,  rice,  and  sugar  from  the  south,  and 
Illinois,  lumber  from  Wisconsin. 

Unsold,  Imported  goods  which  have  paid  cus- 
toms duties  and  remain  In  the  unbroken,  origi- 
nal packages  as  Imported  In  the  Importers' 
hands,  kept  awaiting  sale,  are  not  subject  to 
state  taxation,  even  as  a  part  of  the  owner's 
general  property.  Low  v.  Austin,  13  Wall.  29, 
20  L.  ed.  517,  Followed  in  State,  Gerdau,  Pros- 
ecutor, V.  Davis  (N.  J.  L.)  50  Atl.  586;  SUte 
ex  rel.  Gelpi  v.  Board  of  Assessors,  46  La.  Ann. 
143.  15  So.  10. 

There  Is  a  difflcalty.  It  Is  true,  says  the 
Supreme  Court  of  the  United  States  In  a  sub- 
sequent case,  in  all  cases  of  this  character,  in 
drawing  the  line  precisely  where  the  commer- 
cial power  of  Congress  ends  and  the  power  of 
the  state  begins.  A  similar  difficulty  was  felt 
in  Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed. 
00  L.  R.  A. 


678,  In  drawing  the  line  of  distinction  between 
the  restriction  on  the  power  of  the  states  to 
lay  a  duty  on  imports  and  their  acknowledged 
power  to  tax  persons  and  property.  Following 
the  guarded  language  of  the  court  in  that  case, 
it  would  be  premature  to  state  any  rule  which 
would  be  universal  in  its  application  to  deter- 
mine when  the  commercial  power  of  the  Federal 
government  over  a  commodity  has  ceased  and 
the  power  of  the  state  has  commenced.  It  is 
sufficient  that  the  commercial  pow^r  continues 
until  the  commodity  has  ceased  to  be  the  sub- 
ject of  discriminating  legislation  by  reason  of 
Its  foreign  character.  That  power  protects  it, 
even  after  It  has  entered  the  state,  from  any 
burdens  Imposed  by  reason  of  Its  foreign  origin. 
Welton  V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347. 

A  tax,  therefore,  laid  by  the  law  of  the  state 
In  such  a  manner  as  to  discriminate  unfavor- 
ably against  goods  produced  or  manufactared 
la  another  state,  is  a  regulation  of  Interstsite 
commerce  forbidden  to  all  but  Congress  by  the 
Constitution  of  the  Union.  Cook  v.  Pennsyl- 
vania, 97  U.  S.  566,  24  L.  ed.  1015. 

Coal  mined  In  one  state,  and  brought  In  bulk 
to  anotbcr,  and  there  held  for  sale  by  Its  first 
owner,  not  being  an  Import  within  the  meaning 
of  the  constitutional  prohibition  against  laying 
imposts  or  duties  on  imports  or  exports,  be- 
comes Immediately  subject  to  taxation  as  a 
part  of  the  general  property  of  the  state,  pro- 
vided It  Is  not  merely  temporarily  resting  on 
a  Journey  to  a  destination  beyond  the  state. 
And  It  must  not  be  discriminated  against  be- 
cause It  came  from  another  state.  Brown  v. 
Houston,  114  U.  S.  622,  29  L.  ed.  257,  5  Sup. 
Ct.  Rep.  1091. 

When,  said  Bradley,  J.,  on  one  occasion.  Im- 
ported goods  become  mingled  with  the  general 
mnss  of  property  In  a  (>iate,  they  ar;  not  fol- 
lowed and  singled  out  for  taxation  as  Impdrtod 
goods  by  reason  of  being  Imported.  If  they 
^ere  the  tax  would  be  as  unconstitutional  as  If 
Imposed  upon  them  by  reason  of  their  being 
Imported.  When  mingled  with  the  general  mass 
they  are  taxed  in  the  same  manner  as  other 
property.  Philadelphia  &  S.  Mall  8.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118. 

An  Import  ceases.  In  the  constitutional  sense, 
to  be  such  the  moment  the  Importer  becomes 
the  vender,  and  sells  it  disengaged  from  the 
commercial  regulations  of  the  United  States. 
In  the  hands  of  the  retailer  or  distributer  It  is 
an  article  of  the  Internal  trade  and  commerce 
of  the  state, — a  trade  or  commerce  which  none 
but  state  legislation  can  protect  or  regulate, 
and    which   necessarily   falls   peculiarly    under 
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quired  to  fix  the  value  of  such  property  upon 
the  principle  that  the  value  of  the  entire 
property  of  the  company  shall  be  deemed  the 
same  as  the  value  of  its  entire  capital  stock, 
thus  making  the  respective  values  equiva- 
lents of  each  other.  But,  taking  the  market 
value  of  the  entire  capital  stock  as  a  datum, 
the  board  is  to  be  only  guided  thereby  in 
ascertaining  the  true  value  in  money  of  the 
company's  property  in  this  state.  The  stat- 
ute does  not  bind  the  board  to  find  the  value 
of  the  entire  property  of  the  company  equal 
to  that  of  the  entire  capital  stock.  While 
the  value  of  the  property  nuiy  be  less,  there 
may  be  cases,  and  cot  uncommon,  in  which 
the  value  of  the  property  will  exceed  the 
market  value  of  the  capital  stock." 

The  value  of  its  capital  stock  under  the 
act,  as  thus  construed,  was  but  one  of  the 
factors   to  be  looked  to   in  estimating  the 


total  value  of  the  property  owned  by  the 
companies.  The  board  might  conclude,  on 
all  the  evidence,  that  the  property  was  of  a 
greater  or  less  value  than  its  capital  stock, 
and  there  is  nothing  in  the  act  which  arbi- 
trarily requires  the  assessors  to  ignore  **the 
other  evidence"  which  the  law  contemplated 
the}'  would  look  to,  and  find  according  to  the 
fact.  As  construed  by  the  Ohio  court,  the 
act  required  the  assessors  to  ascertain  the 
value  of  the  property  of  all  the  companies  to 
be  assessed  by  the  special  board  which  was 
*Vithin  the  state."  In  the  opinion  of  that 
court,  the  provision  of  the  law  which  re- 
quired the  board  to  regard  the  entire  prop- 
erty of  such  companies,  wherever  situated, 
as  one  entire  plant,  and  as  ''a  dividend-pro- 
ducing unit  machine,"  was  not  obnoxious  to 
the  Constitution  of  that  state,  nor  to  any 
provision  of  the  Constitution  of  the  United 


the  police  power  of  every  community.  Any  tax 
or  restraint,  therefore,  Imposed  for  police  pur- 
posee  upon  the  seller  of  wines  and  strong  li- 
quors within  the  state  can  by  no  construction 
be  deemed  a  duty  upon  imports,  or  a  regulation 
of  the  commerce  of  the  United  States,  unless 
a  tax  upon  a  warehouse  be  a  duty  upon  Im- 
ports, and  a  li<!ense  to  a  drayman  a  regulation 
oi  the  commerce  of  the  Union.  State  v.  Peck- 
bam,  3  R.  I.  289. 

A  state  law  subjecting  foreign  wines  and 
ardent  spirits,  and  all  goods,  wares,  merchan- 
dise, and  effects,  Imported  from  any  place  be- 
yond the  Cape  of  Good  Hope,  and  all  other 
goods,  wares,  merchandise,  and  effects  which 
«xe  the  prodaction  of  any  foreign  country, 
offered  for  sale  by  sample  or  otherwise  by 
brokers,  every  time  they  shall  be  sold  to  speci- 
fied dat<es  payable  Into  the  state  treasury ;  and 
which  does  not  discriminate  in  any  manner  be- 
tween articles  which  have  lost,  and  articles 
which  retain,  the  character  of  imports, — is  to 
the  extent  that  the  latter  are  affected,  in  con- 
flict with  the  Constitution  of  the  United  States, 
and  void.    People  v.  Maring,  3  Keyes,  374. 

And  It  has  been  held  that,  inasmuch  as  a 
state  has  full  power  to  tax  property  imported 
from  abroad  after  it  has  entered  into  and  min- 
gled with  the  general  mass  cd  property  in  the 
state.  It  may,  so  far  as  the  Federal  Constitu- 
tion is  concerned,  lawfully  lay  upon  such  prop- 
erty a  heavier  tax  than  It  imposes  upon  prop- 
erty of  the  same  kind  produced  within  the  state. 
Davis  V.  Dashiel,  61  N.  C.  (Phill.  L.)   114. 

4.  Oriffinal  packages. 

An  original  package  is  the  package  In  the 
exact  condition  it  is  received  by  the  carrier  at 
the  Initial  shipping  point.  It  may  be  a  single 
bottle,  or  cardboard  box,  or  two  or  more  of 
these  fastened  together,  or  several  contained  in 
a  box,  barrel,  crate,  or  other  receptacle.  Guck- 
cnhelmer  v.  Sellers,  81  Fed.  997 ;  McGregor  v. 
Cone,  104  Iowa,  406,  89  L.  R.  A.  484,  73  N.  W. 
1041 :  Healey  v.  State,  42  Neb.  556,  60  N.  W. 
962. 

It  Is  the  outside  case,  although  containing 
several  separate  packages.  State  v.  Chapman, 
1  S.  D.  414,  10  L.  R.  A.  432,  47  N.  W.  411 ; 
Re  Harmon,  48  Fed.  372 ;  Re  May,  82  Fed.  422 ; 
May  V.  New  Orleans,  178  U.  S.  496,  44  L.  ed. 
1165,  20  Sup.  Ct.  Rep.  976. 

Unless  such  case  be  the  receptacle  furnished 
by  the  carrier  for  convenience  of  carriage. 
Keith  V.  Alabama,  91  Ala.  2,  10  L.  R.  A.  430, 
8  So.  853. 

Size  has  nothing  to  do  with  It.  State  ex  rel. 
Cochran  v.  Winters,  44  Kan.  723,  10  L.  R.  A. 
60  L.  R.  A. 


616,  25  Pac.  237;  Schollenberger  v.  Pennsyl- 
vania. 171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct. 
Rep.  757. 

But  the  package  must  be  such  as  has  t>een 
generally  employed  in  the  past  by  honest  deal- 
ers for  shipping  like  goods, — one  not  obviously 
i-e«orted  to  for  the  purpose  of  evading  the  law. 
AusUn  v.  Tennessee,  179  U.  S.  343,  45  L.  ed. 
224,  21  Sup.  Ct.  Rep.  132. 

Drawing  the  bung  from  a  cask,  and  taking 
out  a  sample  of  its  liquid  contents  to  test  in 
order  to  accept  or  reject  the  sale,  do  not  make 
the  cask  a  broken  package,  nor  destroy  its 
character  as  an  original  one.  Wind  v.  Her,  93 
Iowa,  316,  27  L.  R.  A.  219,  61  N.  W.  1001. 

Neither  does  taking  the  cover  off  a  box  to 
ascertain  whether  its  contents  are  what  they 
purport  to  be.    Re  McAllister,  51  Fed.  282. 

d.  Property  sent  into  a  state  for  sale. 

The  constitutional  prohibition  against  state 
taxation  of  imports  does  not  apply  to  articles 
brought  in  from  another  state.  Woodruff  v. 
Parham,  8  Wall.  123,  19  L.  ed.  382 ;  Hinson  v. 
Lot.t,  8  Wall.  148,  19  L.  ed.  387;  Brown  v. 
Houston,  114  U.  S.  622,  29  L.  ed.  257,  5  Sup. 
Ct.  Rep.  1091. 

It  is,  therefore,  in  the  commerce  clause  alone 
that  restraints  upon  state  action  respecting 
property  coming  in  from  other  parts  of  the 
United  States  must  be  sought. 

The  distinction  which  exists  between  the  com- 
mercial power  and  the  police  power  as  affected 
by  the  commerce  clause  of  the  United  States 
Constitution,  as  was  said  in  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678,  of  the  power 
of  the  states  to  tax  persons  and  property  with- 
in their  territory,  and  the  prohibition  on  them 
against  laying  any  duty  on  Imports,  though 
quite  dlstlngulsfaaible  when  they  do  not  ap- 
proach each  other,  may  yet,  like  the  colors 
intervening  between  white  and  black,  approach 
so  nearly  as  to  perplex  the  understanding  as 
colors  perplex  the  vision  in  marking  the  d*8- 
tinction  between  them.  Re  Rahrer,  140  U.  S. 
545,  sub  nom.  Wllkerson  v.  Rahrer,  35  L.  ed. 
572,  11  Sup.  Ct.  Rep.  865. 

A  state  statute  which  requires  all  Importers 
of  foreign  articles  or  commodities  of  dry  goods, 
wares,  or  merchandise  by  bale  or  package,  or 
of  wines  and  distilled  spirits,  and  other  per- 
sons selling  the  same  by  wholesale,  bale,  pack- 
age, hogshead,  barrel,  or  tierce,  to  take  out  and 
pay  |50  for  a  license  before  they  are  authorised 
to  sell,  with  penalties  for  refusal  or  neglect  so 
to  do,  is  Just  as  repugnant  to  the  commerce 
clause  of  the  Federal  ConstltutloD  as  It  Is  to 
that  forbidding  the  states  to  lay  taxes  on  im- 
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States.  It  was  also  of  opinion  that  the 
fundamental  law  of  Ohio  was  not  contra- 
vened by  treating,  as  elements  in  making  up 
the  gross  value  of  such  a  unit  plant,  good 
will,  business  skill,  contracts  with  railway 
or  other  carriers,  and  every  other  business 
consideration  which  contributed  to  the  suc- 
cessful and  profitable  operation  of  the  mani- 
fold parts  of  so  complicated  a  machine. 
Neither  was  it  objectionable  that  the  value 
placed  by  the  general  public  upon  the  capi- 
tal stock  of  such  companies,  as  indicated  by 
sales  of  shares  on  the  open  market,  should 
be  looked  to  as  a  guide  in  fixing  the  total 
value  of  the  property  of  such  companies, 
wherever  situated.  That  court  was  also  of 
opinion  that  the  money  value  of  that  part  of 
this  unit  plant  found  within  the  state  was 
within  the  taxing  jurisdiction  of  Ohio. 
Accepting,  as  we  feel  constrained  to  do. 


the  opinion  of  the  Ohio  court  as  to  the  con- 
struction to  be  placed  upon  the  provisions 
of  the  Ohio  Constitution  concerning  uni- 
fonnity  of  taxation  and  admissible  methods 
for  assessing  the  property  of  corporations, 
and  accepting,  also,  the  construction  of  this 
Nichols  law  as  settling  the  meaning  of  the 
legislature,  we  are  unable  to  see  wherein 
any  provision  of  the  Constitution  of  the 
Uiiited  States  has  been  infringed.  The  law 
does  not  discriminate  between  domestic  cor- 
porations and  those  of  states  other  than 
Ohio.  There  was  due  process  of  law  in  the 
ascertainment  of  values.  The  bill  does  not 
charge  any  actual  fraud  upon  the  part  of  the 
assessors.  Mere  exceesiveness  of  valuation, 
not  the  result  of  intentional  or  reckless  wil- 
fulness, and  not  a  consequence  of  a  departure 
from  the  affirmative  provisions  of  the  law 
regulating  such  assessments,  is  not  remedi- 


ports.     Brown  ▼.  Maryland,  12  Wheat.  419,  6 
L.  ed.  678. 

State  statutes  passed  to  discoarage  the  use 
of  ardent  spirits  by  prohibiting  their  sale  in 
small  quantities  without  previoas  license,  as 
ai>plied  to  importations  from  foreign  coontries 
or  other  states  not  sold  as  imported  by  the  im- 
porter, are  valid,  notwithstanding  the  commerce 
clause,  and  in  spite  oif  the  fact  that  Congress 
has,  by  law,  authorized  such  importations. 
License  Cases,  5  How.  5<M,  12  L.  ed.  256. 

In  these  oases,  Grier,  J.,  considered  the  stat- 
utes, tiub  judice,  police  regulations  merely,  and 
outside  of  the  prohibitory  clauses  of  the  Con- 
stitution. The  question  presented  in  his  opinion 
was  simply  whether  states  could  interdict  the 
sale  of  an  article  of  commerce  believed  to  be 
pernicious  in  effects,  and  to  cause  disease,  pau- 
perism, and  crfme.  And  Daniel,  J.,  considered 
the  statutes  valid,  because  lie  thought  the  deci- 
sion in  Brown  v.  Maryland,  12  Wheat.  419,  6 
L.  ed.  678,  unsound,  and  that  the  original- 
package  doctrine  of  the  nontaxabillty  of  goods 
in  the  hands  of  the  importer  softer  importation 
had  completely  ended  could  not  and  should  not 
be  maintained. 

A  statute  imposing  a  specific  tax  per  gallon 
upon  spirituous  liquors  distilled  within  the 
state,  to  be  paid  by  the  distiller  under  a  system 
requiring  a  license  and  regular  returns  from 
him,  and,  complementary  thereto,  a  specific  tax 
of  the  same  amount  per  gallon  upon  such  liq- 
uors brought  into  and  offered  for  sale  within 
the  state  from  beyond  its  borders,  to  be  paid  by 
the  dealer  introducing  the  same,  inasmuch  as 
it  is  legisiatioQ  which  does  not  discriminate 
against  the  products  of  sister  states,  but  merely 
subjects  them  to  equal  taxation  with  similar 
home  products,  is  not  an  attempt  to  regulate 
commerce,  bnt  Is  a  legitimate  exercise  of  the 
taxing  power  of  the  state.  Hinson  v.  Lott,  8 
Wall.  148,  19  L.  ed.  387.  Nelson,  J.,  dissented 
on  the  ground  that  a  state  had  no  constitutional 
power  to  tax  the  sale  in  original  packages  of 
articles  imported  from  other  states  for  a 
market. 

A  statute  imposing  an  annual  tax  for  selling 
spirituous,  vinous,  malt,  and  other  intoxicating 
liqnors,  exclusive  ot  wines  and  beers  made  in 
the  enacting  state.  Is  a  nullity  so  far  as  it  ap- 
plies to  one  exclusively  vending  vinous  and 
malt  liquors  fermented  or  brewed  without  such 
state,  because  the  discrimination  made  is  in 
confiict  with  the  commerce  clause.  But  in 
other  respects  it  is  valid  and  enforceable,  be- 
cause it  makes  no  discrimination  between  for- 
eign and  domestic  distilled  spirits.  Tleman  ▼. 
Rinker,  102  U.  S.  123,  26  L.  ed.  103. 
60  L.  R.  A. 


A  state  tax  on  auctioneers'  sales  of  foreign 
goods  in  the  original  packages  as  imported  be- 
fore they  have  become  incorporated  into  the 
general  property  of  the  country  is  unconstitu- 
tional and  void.  Cook  v.  Pennsylvania,  97  U.  S. 
566.  24  L.  ed.  1015. 

This  is  especially  so  when  such  sales  of  do- 
mestics are  exempted  from  such  tax.    Ihid, 

As  sales  by  manufacturers  are  chiefly  effected 
through  agents,  a  tax  upon  the  selling  agents 
of  manufacturers  is  a  tax  upon  the  manu- 
facturers, and,  if  such  tax  is  made  to  de- 
pend upon  the  foreign  character  of  the  wares, 
that  Is,  upon  their  having  been  manufactured 
without  the  state, — it  is  to  that  extent  a  regu- 
lation of  commerce  in  the  articles  between  the 
states.  Commerce  among  the  states  in  any 
commodity  can  only  be  free  when  the  com- 
modity is  exempted  from  all  discriminating  reg- 
ulations and  burdens  imposed  by  local  authority 
by  reason  of  its  foreign  growth  or  manufacture. 
Webber  v.  Virginia,  103  U.  S.  844,  26  L.  ed. 
565. 

It  matters  not,  said  Field,  J.,  whether  the  tax 
be  laid  directly  upon  the  articles  sold,  or  In 
thp  form  of  licenses  for  their  sale.  If,  by  rea- 
son of  their  foreign  character,  the  state  can 
impose  a  tax  upon  them,  or  upon  the  person 
through  whom  the  sales  are  effected,  the  amount 
of  the  tax  will  be  a  matter  resting  in  her  dis- 
cretion. She  may  place  the  tax  at  so  high  a 
figure  as  to  exclude  the  Introduction  of  the  for- 
eign article,  and  prevent  competition  with  the 
home  product.  It  was  against  legislation  of 
this  discriminating  kind  that  the  f  ramers  of  the 
Constitution  intended  to  guard  when  they  vested 
in  Congress  the  power  to  regulate  commerce 
among  the  several  states.     Ibid. 

Later  the  court  took  the  opposite  view.  New 
York  V.  Roberta,  171  U.  S.  658,  43  L.  ed.  323, 
19  Sup.  Ct.  Rep.  58. 

A  state  may  not,  under  the  guise  of  exercis- 
ing its  police  power,  or  of  enacting  inspection 
laws,  make  discriminations  against  the  products 
and  industries  of  other  states  in  favor  of  its 
own.  A  law,  therefore,  making  it  unlawful  to 
sell  fresh  beef,  veal,  or  mutton,  unless  slaugh- 
tered within  100  miles  of  the  place  of  sale, 
until  after  it  has  been  inspected  and  approved, 
is,  when  applied  to  meats  brought  from  a  dis- 
tant state,  a  direct  trarden  upon  interstate  com- 
merce, and,  therefore,  void.  Brimmer  v.  Reb- 
man,  138  U.  8.  78,  34  L.  ed.  862,  3  Inters.  Com. 
Rep.  485,  11  Sup.  Ct.  Rep.  213. 

So,  is  a  law  requiring  flour  brought  from 
other  states  to  be  Inspected,  and  a  fee  to  be 
paid  for  such  inspection,  when  there  is  no  such 
requirement  as  to  state-made  flour.     Voight  v. 
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able  by  application  to  courts  of  equity.  The 
tax  imposed  is  not  a  license  tax,  nor  a  tax 
on  the  business  or  occupation,  nor  on  the 
transportation  of  property  through  the 
state,  nor  from  points  within  the  state  to 
points  in  other  states,  nor  from  points  in 
other  states  to  points  within  the  state.  It 
purpoi*ts  to  provide  for  a  tax  upon  property 
within  the  state  of  Ohio.  Though  this  prop- 
erty is  employed  very  largely  in  the  business 
of  interstate  commerce,  yet  that  does  not 
exempt  it  from  liability  to  taxation  as  all 
other  property  within  the  jurisdiction  of 
Ohio.  This  proposition  is  too  well  settled  to 
need  argument.  Delaware  Railroad  Tax,  18 
Wall.  232,  sub  nom,  Minot  v.  Philadelphia, 
IV.  d  B.  R.  Co.  21  L.  ed.  896;  Western  U. 
Teleg.  Co.  v.  Atty.  Oen.  125  U.  S.  530-649, 
31  L.  ed.  790-792,  8  Sup.  Ct.  Rep.  961 ;  Le- 
loup  V.  Port  of  Mobile,  127  U.  S.  640-649, 


32  L.  ed.  311-314,  2  Inters.  Com.  Rep.  1S4, 
8  Sup.  Ct.  Rep.  1380;  Pullman's  Palace  Car 
Co.  v.  Pennsylvania,  141  U.  S.  18-23,  35  L. 
ed.  613-616,  3  Inters.  Com.  Rep.  595, 11  Sup. 
Ct.  Rep.  876. 

Neither  does  the  fact  that  the  property  of 
tne  express  companies  was  valued  as  a  unit 
profit-producing  plant  violate  any  Federal 
restriction  upon  the  taxing  power  of  a  state 
within  which  a  part  of  tlutt  plant  is  found. 
The  value  of  property  depends  in  a  large  de- 
gree upon  the  use  to  which  it  is  put.  If  a 
railroad  may  be  valued  as  a  unit,  rather 
than  as  a  given  number  of  acres  of  land  plus 
so  many  tons  of  rails  and  so  many  thousand 
tieb  and  a  certain  number  of  depots,  shops, 
etc.,  there  is  no  sufficient  reason  why  the 
property  of  an  express  company  should  not 
be  treated  as  a  unit  plant.  If  the  state  of 
Ohio  had  a  right  to  tax  the  property  within 


Wright,  141  U.  S.  62,  35  L.  ed.  638,  11  Sup.  Ct. 
Rep.  855. 

State  statutes  regulating  the  sale  of  intoxi- 
cating liquors,  and  malcing  no  dlacrimlnation 
against  imported  goods  or  those  coming  from 
otber  states,  are  valid  exercises  of  the  police 
power,  but  inoperative  so  far  as  original,  un- 
bro&cen  pacl^ages  in  the  hands  of  the  first  recip- 
ient within  the  state  are  concerned,  because  of 
the  commerce  clause.  When,  however,  Congress 
enacts  that  such  laws  may  apply  to  such  origi- 
nal, unbroken  packages  brought  from  other 
states  or  from  foreign  countries,  with  all  the 
force  and  effect  that  they  operate  upon  other 
goods  of  the  same  class,  It  is  a  declaration  upon 
its  part  that  commerce  therein  need  be  no 
longer  free,  and  is  the  removal  of  an  obstacle 
to  the  enforcement  of  such  laws  or  a  consent 
that  such  laws  may  be  enacted  and  enforced. 
Re  Rahrer,  140  U.  S.  545,  sub  nom.  Wllkersen 
v.  Rahrer,  35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865. 
No  member  of  the  court  dissented  from  the  deci- 
sion in  this  case,  but  three,  Ilarkin,  Gray,  and 
Brewer,  J  J.,  who  concurred  In  the  result,  did 
not  assent  to  the  reasoning  in  the  opinion  of 
the  chief  Justice. 

While  the  act  of  Congress  of  August  8,  1890 
r26  Stat,  at  L.  313.  chap.  728,  U.  S.  Comp. 
Stat.  1901,  p.  3177),  providing  that  all  fer- 
mented, distilled,  or  other  intoxicating  liquors 
transported  into  any  state  or  territory,  or  re- 
maining therein  for  use,  consumption,  sale,  or 
storage,  shall,  upon  arrival  therein,  be  subject 
to  the  operatlou  and  effect  of  the  laws  of  such 
state  or  territory  enacted  in  the  exercise  of  Its 
police  powers,  to  the  same  extent  and  In  the 
S/ime  manner  as  if  such  liquors  had  been  pro- 
duced therein,  and  shall  not  be  exempt  because 
of  introduction  in  original  packages, — warrants 
the  application  of  local  statutes  and  ordinances 
licensing,  regulating,  and  controlling  traffic  in 
malt  liquors  to  a  storage  and  distributing 
agency  of  a  foreign  brewing  corporation  sending 
his  beer  in  origmal  packages ;  yet,  such  act  has 
not  deprived  such  beer  of  its  character  as  an 
article  of  Interstate  commerce,  and,  hence,  an 
ordinan<?e  taxing  such  agency  for  revenue  only, 
and  not  for  regulation  or  control,  is  void  under 
the  commerce  clause.  Pabst  Brewing  Co.  v. 
Terre  Haute,  98  Fed.  330. 

A  statute  of  North  Dakota,  imposing  license 
taxes  upon  intoxicating  liquors,  was  attacked 
upon  similar  grounds  by  a  Minnesota  corpora- 
tion which  did  in  that  state  a  precisely  similar 
business.  The  court,  upon  a  critical  examina- 
tion of  such  statute,  concluded  that  it  was  not 
a  revenne  measure,  but  a  police  regulation,  and 
consequently  within  the  purview  of  the  act  of 
00  L.  R.  A. 


Congress  Just  mentioned,  but  that,  inasmuch 
as  it  discriminated  adversely  to  the  foreign 
brewer  by  requiring  of  him  a  wholesaler's  license 
from  which  domestic  brewers  selling  their  own 
beer  were  exempt,  it  was  for  this  reason,  and 
to  the  extent  of  the  wholesaler's  license  tax, 
void.  Minneapolis  Brewing  Co.  v.  McGiilivray, 
104  Fed.  258. 

A  state  statute  requiring  the  owners  of  boat- 
loads of  coal  and  coke  to  submit  them  to  the 
inspection  of,  and  guaging  by,  state  officers,  and 
to  pay  certain  fees  therefor,  under  pecuniary 
penalties  if  they  sell  without  so  doing,  set  In 
operation  against  a  foreign  corporation  engaged 
in  interstate  commerce  and  sending  cargoes  of 
coal  and  coke  mined  in  Its  home  state  into  the 
enacting  state  for  sale,  does  not  conflict  with 
the  Federal  Constitution.  Pittsburg  &  S.  Coal 
Co.  V.  Louisiana,  156  U.  S.  590,  39  L.  ed.  544, 
5  Inters.  Com.  Rep.  18,  15  Sup.  Ct.  Rep.  459, 
Affirming  41  La.  Ann.  465,  6  So.  220. 

An  act  which  allows  goods  manufactured  in 
the  state  to  be  peddled  free,  and  exacts  a  license 
fee  fn>m  peddlers  of  similar  goods  manufac- 
tured without  the  state,  discriminates  in  favor 
of  domestic,  home-made  goods,  and  against  those 
made  in  other  states,  and  so  violates  the  Federal 
Consbltutlon.     State  v.   Furbush,   72  Me.  493. 

In  State  ex  rel.  Mordecai  v.  Charleston,  10 
Rich.  L.  240,  a  municipal  ordinance  declaring 
every  slave  brought  into  the  city  for  sale  from 
beyond  the  limits  of  the  state  subject  to  a 
specific  tax  was  held  valid.  The  decision  was 
put  upon  the  grounds,  first,  that  slaves  brought 
from  another  state  were  not  imports,  and  sec- 
ond, if  they  could  be  so  considered,  the  tax  was 
not  a  duty  or  impost,  but  a  levy  per  capita  after 
Importation,  l^e  commerce  clause  was  not  dis- 
cussed In  the  case. 

A  series  of  cases  in  the  state  of  New  York 
upon  the  question  of  the  taxability  of  goods 
sent  from  other  state  into  that  state  for  sale 
have  been  fully  discussed  in  the  previous  note 
in  this  series  on  the  Taxation  of  capital  stock 
of  cotjiorations  in  the  United  States  (State  Bd. 
of  Equalization  v.  People  (111.)  58  L.  R.  A. 
513,  pp.  536-540),  and  need  not  again  be  noticed. 

The  reader  will  find  additional  cases  in  point 
here  In  other  parts  of  this  note,  where  fran- 
chise privilege  and  license  tax  laws  come  under 
notice  iinfi-a,  X.). 

VII.  Intcrcovrse. 

a.  Passenger  travel. 

A  state  law  requiring  the  master  of  every 
incoming  vessel  to  make  a  sworn  report  within 
twenty-four   hours  after  arrival  of   the   name. 


1895. 


Saxdford  v.  Poe. 


667 


the  state,  and  to  assess  it  at  its  true  ca^h 
value,  there  is  no  l<ederal  restriction  which 
will  prevent  such  property  from  being  "as- 
sesseil  at  the  value  which  it  has,  aa  used, 
and  by  reason  of  its  use.  Pittsburgh,  0. 
t\  i6  St.  L,  R.  Co,  V.  Backus,  164  U.  S.  431, 
38  L.  ed.  1038,  14  Sup.  Ct.  Rep.  1114;  West- 
ern L\  Teleg.  Co,  v.  Atty,  Gen,  125  U.  S.  530, 
31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961;  Pull- 
man^s  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  35  L.  ed.  613,  3  Inters.  Ck>m.  Rep. 
595,  11  Sup.  Ct.  Rep.  876. 

That  an  express  company  owns  no  line  of 
railway,  and  operates  no  railroad,  docs  not 
prevent  the  value  of  its  property  from  being 
adected  by  the  relation  of  each  part  to  every 
other  part,  and  the  use  to  which  a  part  is 
put  as  a  factor  in  a  unit  business.  Xne 
Pullman  Car  Company  neither  owned  nor 
operated  any  line  of  railroad.  Its  cars  were 


moved  by  railway  carriers  under  contracts, 
yet  it  was  not  regarded  as  violative  of  any 
Federal  restriction  that  its  property  should 
be  regarded  as  a  unit  plant,  with  a  unit  val- 
ue, and  the  value  of  its  property  in  Pennsyl- 
vania assessed  in  the  proportion  that  the 
mileage  of  the  roads  over  which  its  cars  ran 
in  that  state  bore  to  the  total  mileage  cov- 
ered by  its  entire  business.  Pullman's  Pal- 
ace Car  Co.  V.  Pennsylvania,  cited  above. 

Neither  is  it  an  objection  that  the  Ohio 
law  required  the  assessors  to  look  to  the 
value  of  the  capital  stock  of  the  company  as 
a  factor  in  arriving  at  the  value  of  its  whole 
property  consider^  as  a  unit  plant.  In 
IState  Railroad  Tax  Cases,  92  U.  S.  576-606, 
sub  nom.  Taylor  v.  Secor,  23  L.  ed.  663-670, 
Mr.  Justice  Miller  said:  "When  you  have 
ascertained  the  current  cash  value  of  the 
whole   funded   debt,   and   the  current   cash 


xge,  occupation,  birthplace,  and  Vast  legal  set- 
tlement of  each  oi  his  passengers,  and  to  give 
bond  to  prevent  any  of  them  becoming  a  public 
charge  under  penalty  of  $75  for  each  passenger, 
is  a  police  regulation  only,  not  a  commercial 
one.  and  not  in  conflict  with  the  commerce 
clause.  Nei/  York  v.  Miln,  11  Pet.  102,  9  L. 
ed.  648. 

Story,  J.,  dissented,  holding  that  the  statute 
before  the  court  was  a  regulation  of  com- 
merce and  unconstitutional. 

This  case  was  subsequently  said  to  be  an 
authority  only  for  the  right  of  a  state  to  de- 
mand of  the  master  or  owner  of  an  arriving 
vessel  a  list  of  the  passengers  with  personal 
statistics,  and  not  for  the  requirement  of  bonds 
or  money  payments  of  each  passenger.  Hender- 
son V.  Wlckham.  92  U.  S.  259,  23  L.  ed.  543. 

While  a  state  hus  the  unquestionable  power 
to  protect  itself  from  an  influx  of  foreign  pau- 
pers and  other  persons  who  would  become  pub- 
lic cliarges,  yet,  a  statute  providing  (as  did 
Mass.  act  April  20,  1837)  for  the  Inspection  of 
Incoming  vessels,  and  prohibiting  the  landing 
t.aerefrom  of  lunatics,  idiots,  cripples,  aged  and 
incompetent  to  maintain  themselves,  and  pau- 
pers, and  which  Imposes  a  tax  upon  the  master 
for  passengers  brought  in,  including  those  who 
do  not  fall  within  any  of  the  prohibited  classes, 
nnd  requires  payment  thereof  before  even  sane, 
healthful,  and  able  passengers  are  permitted  to 
come  ashore,  is  unconstitutional  as  a  regrula- 
tlon  of  commerce.  So,  tot>.  Is  a  statute  (IN.  Y. 
Rev.  Stat.  445,  446,  title  4)  requiring  the  mas- 
ter of  every  vessel  entering  the  state  ports  to 
pay  a  speciflc  sum  for  each  passenger  landed 
and  each  member  of  the  crew.  Passenger  Cases, 
7  How.  283,  12  L.  ed.  702.  The  court  divided 
in  these  cases,  McT^ean,  Wayne.  Gri'er,  Clatron. 
nnd  McKInley,  JJ.,  concurring  in  the  Judgment, 
but  not  upon  all  the  reasoning,  and  Taney, 
Ch.  J.,  with  Daniel,  Nelson,  and  Woodbury,  J  J., 
dissenting. 

By  the  Judgment  in  these  cases,  according  to 
Mr.  Justice  Wayne,  the  court  meant  to  decide 
substantially  as  follows :  a.  That  statutes  Im- 
posing taxes  upon  passengers,  either  aliens  or 
citizens,  entering  the  ports  of  the  enacting 
9tAtes,  either  in  foreign  or  domestic  vessels, 
from  either  foreign  nations  or  other  state  ports, 
are  in  the  nature  of  commercial  regulations 
and  Inconsistent  with  the  constitutional  i>ower 
of  Congress,  b.  That  states  cannot  constitu- 
tionally tax  the  commerce  of  the  United  States 
to  pay  the  expenses  of  execotlng  their  police 
laws.  e.  That  commerce  inohides  an  intercourse 
of  persons,  as  well  as  the  importation  of  mer- 
chandise, d.  That,  inasmuch  as  Congress  has 
CO  L.  n.  A. 


enacted  laws  admitting  foreigners,  with  their 
personal  luggage  and  tools  of  trade,  free  of 
duties  and  imposts,  state  statutes  taxing  for  any 
purpose  immigrants  while  the  vessel  is  in 
transitu  to  her  destined  port,  although  it  has 
arrived  within  the  Jurisdictional  limits  of  such 
states,  before  the  immigrants  have  landed,  are 
In  conflict  with  the  legislation  of  Congress,  and 
hence  unconstitutional  and  void.  e.  That  the 
Massachusetts  and  New  York  laws  sub  judice, 
so  far  as  they  laid  any  obligation  on  owners, 
consignees,  or  captains  of  incoming  vessels  to 
pay  or  be  responsible  for  a  tax  or  duty  of  any 
kind  whatever  for  arriving  passengers,  were 
void  in  virtue  of  the  commerce  clause,  and  the 
acts  of  Congress  pursuant  thereto,  f.  That 
such  state  laws,  so  far  as  they  imposed  taxes 
upon  passengers,  were  void,  also,  because 
they  conflicted  with  the  constitutional  re- 
quirement of  uniformity  in  duties,  imposts, 
and  excises  throughout  the  United  States; 
that  requirement,  being  as  real  and  as 
obligatory  with  respect  of  the  states  without  as 
with  congressional  action,  and  such  uniformity 
being  interfered  with  and  destroyed  by  any 
state  tax  upon  the  intercourse  of  persons  be- 
tween states  or  i>etween  this  and  other  nations, 
g.  That  the  power  of  Congress  to  regulate  com- 
merce includes  navigation  upon  the  high  seas, 
and  in  the  bays,  harbors,  lakes,  and  navigable 
waters  of  the  United  States :  and  any  state  tax 
affecting  the  right  of  navigation,  or  subjecting 
the  exercise  of  the  right  to  a  condition,  is  con- 
trary to  the  grant  of  power  to  Congress,  h. 
That  states,  in  exercising  their  police  powers, 
may  pass  quarantine  and  health  laws  interdict- 
ing the  landing  of  passengers  and  freight,  may 
prescribe  the  places  and  the  time  of  quarantine, 
may  impose  penalties  for  violation,  and  may  ex- 
act such  fees  as  will  pay  the  cost  of  Inspection, 
detention,  disinfection,  and  puriflcation,  which 
laws,  although  affecting  commerce,  are  not  reg- 
ulations of  it  within  the  meaning  of  the  Con- 
st! tuition.     Ibid. 

State  statutes  whereby  the  master  or  owner 
of  every  vessel  landing  passengers  from  a  for- 
eign port  is  bound,  on  arrival,  to  report  the 
name,  birthplace,  age,  occupation,  and  last  le- 
gal settlement  of  each  passenger,  whereupon  the 
local  port  ofllcers  are  to  indorse  n  demand  that 
such  master  or  owner  give  a  $300  bond  for 
every  passenger  entering  the  city,  conditioned  to 
Indemnify  the  Immigration  commissioners  and 
every  city,  county,  and  town  in  the  state 
ngalnst  expense  for  relief  or  support  of  such 
passenger  for  four  years,  or,  at  his  option,  pay 
$1.50  in  lieu  of  giving  such  bond,  under  heavy 
penalties  for  neglect  or  refusal  to  do  one  or  the 
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value  of  the  entire  number  of  shares,  you 
have,  by  the  action  of  those  who  above  all 
others  can  best  estimate  it,  ascertained  the 
true  value  of  the  road,  all  its  property,  its 
capital  stock,  and  its  franchises;  for  all 
these  are  represented  by  the  value  of  its 
bonded  debt,  and  the  shares  of  its  capital 
stock." 

This  language  is  quoted  with  approval  in 
Pittsburgh,  C.  C.  d  8t,  L,  R.  Co,  v.  Backus, 
154  U.  S.  429,  38  L.  ed.  1037,  14  Sup.  Ct. 
Kep.  1114. 

It  may  bo  that  in  a  particular  instance 
this  would  operate  with  injustice,  but  that 
it  is  a  proper  matter  to  be  considered  is  not 
to  be  controverted.  As  construed  by  the 
Ohio  court,  this  act  does  not  require  the  as- 
sessors to  find  that  the  value  of  the  property 
of  such  a  corporation  is  the  precise  equiva- 
lent of  the  value  of  its  capital  stock  as  as- 


certained by  the  rule  stated  above.  The 
board  was  only  required  to  treat  the  value 
of  the  capital  stock  as  a  guide  in  ascertain- 
ing the  actual  value  of  i1^  property. 

In  view  of  the  wealth,  population,  and 
area  of  Ohio,  it  is  not  a  violent  presumption 
that  the  value  of  the  part  of  such  a  plant 
within  that  state  was  in  the  proportion  that 
the  actual  value  of  its  tangible  property  in 
Ohio  bore  to  the  total  value  of  all  its  tangi- 
ble property,  wherever  situated.  The  mile- 
age basis  of  apportionment  has  been  sus- 
tained where  railroads,  telegraph,  and  sleep- 
ing-car companies  were  the  subject  of  assess- 
ment for  taxation.  Pittsburgh,  C.  C.  d  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  431,  38  L.  ed. 
1038,  14  Sup.  Ct.  Rep.  1114,  and  other  cases 
heretofore  cited.  A  mileage  basis  was  not 
adopted  by  the  assessors  whose  action  is  now 
1  complained  of,  because  the  express  compa- 


other  within  twenty-four  hoars, — are  unconsti- 
tutional and  void  under  the  commerce  clause. 
Whatever  the  language  used  in  framing  such 
statutes,  their  natural  and  reasonable  effect  is 
to  compel  the  owners  of  Incoming  vessels  to  pay 
a  sum  of  money  for  each  passenger  they  bring 
to  port,  and,  hence,  they  as  much  impose  taxes 
upon  passengers  as  If  they  lay  them  directly 
upon  the  passengers  or  on  the  vessels  or  their 
owners  for  the  right  to  land  passengers.  A 
statute  that  imposes  a  heavy,  and  almost  Im- 
possible, condition  on  the  exercise  of  the  right 
of  a  master  or  owner  to  land  passengers  from 
his  vessel,  with  the  alternative  of  paying  a 
small  sum  of  money,  In  effecf  exacts  the  pay- 
ment of  such  sum,  and  consequently  lays  a 
burden  upon  foreign  commerce,  and  this  the 
state  Is  powerless  to  do.  Henderson  v.  Wlck- 
ham,  92  U.  S.  259.  23  L.  ed.  543. 

A  state  statute  empowering  an  officer  to  sat- 
isfy himself  whether  or  not  any  passenger,  not 
a  citizen  of  the  United  States,  who  arrives  from 
any  foreign  port  by  vessel.  Is  insane.  Idiotic, 
deaf,  dumb,  blind,  crippled,  or  Infirm,  and  unac- 
companied by  relatives  able  and  willing  to  sup- 
port him,  or  who  Is  likely  to  become  a  public 
charge,  or  has  been  a  pauper,  a  convict,  or  is  a 
lewd  woman ;  and  which  excludes  every  such 
person  from  landing  until  the  master,  owner, 
or  consignee  of  the  vessel  gives  a  separate  bond 
of  $500  with  two  different  resident  sureties,  in 
each  case  running  for  two  years,  conditioned  to 
save  harmless  every  county,  dty,  and  town  in 
the  state  against  expense  for  the  relief,  support, 
or  care  of  such  passenger ;  and  which  author- 
izes such  inspecting  officer  to  exact  fees  for  ex- 
amination of  each  passenger,  for  every  bond  and 
each  oath  to  sureties,  or  to  commute  such  fees, 
— Is  unconstitutional  and  void  In  virtue  of  the 
commerce  clause.  Chy  Lung  v.  Freeman,  92  U. 
S.  275,  23  L.  ed.  550. 

The  last  two  cases  were  followed,  and  a  like 
conclusion  reached.  In  New  York  v.  Compagnle 
G6n(^rale  Transatlantlque,  107  U.  S.  59,  27  L. 
ed.   383,  2  Sup.  Ct.   Rep.   87. 

But  while  state  statutes  laying  taxes  on  in- 
coming passengers  from  foreign  nations  are 
void  by  reason  of  being  regulations  of  commerce, 
an  act  of  Congress  laying  such  a  tax  Is  valid 
because  Congress  has  the  power  to  regulate  com- 
merce with  foreign  nations.  Head  Money  Cases, 
312  U.  S.  680,  sub  nom.  Edye  v.  Robertson,  28 
L.  ed.  708,  6  Sup.  Ct.  Rep.  247. 

A  statute  imposing  a  capltajtlon  tax  upon  each 
passenger  about  to  leave  the  state  by  railroad, 
stage-coach,  or  other  vehicle  carrying  passen- 
gers, for  hire,  to  be  collected  of  the  carrier,  is 
unconstitutional  and  void.  Crandall  v.  Nevada, 
60  L.  R.  A. 


6  Wall.  85,  18  L.  ed.  745.  Miller,  J.,  who  wrote 
for  the  court,  expressed  the  opinion  that  the 
tax  did  not,  of  itself,  amount  to  a  regulation  of 
commerce  of  a  national  character  which  re- 
quired or  admitted  of  uniformity  of  regulation 
over  the  whole  country,  and,  therefore,  however 
obnoxious  it  might  be  in  other  respects,  that  It 
was  not  violative  of  the  commerce  clause.  But 
Clifford,  J.,  while  agreeing  that  the  law  was 
unconstitutional,  thought  It  plainly  inconsistent 
with  the  commerce  clause,  and  that  the  Judg- 
ment annulling  it  should  be  placed  exclusively 
upon  that  ground ;  a  view  in  which  Chase,  Ch. 
J.  concurred. 

A  fftatute  imposing  upon  every  person,  cor- 
poration, association,  or  company  in  the  busi- 
ness of  carrying  passengers  by  steam  power  up- 
on land  or  water  within  the  limits  of  the  en- 
acting state  a  state  tax  at  a  specified  rate  for 
each  passenger  transported,  with  a  proviso  that, 
if  the  carrier's  charter  limits  the  fares  It  may 
Charge,  it  may  Increase  fares  by  the  amount  of 
the  tax,  does  not  tax  the  business  of  the  car- 
rier measured  by  the  number  of  passengers 
carried,  but  It  taxes  the  passengers  through  the 
medium  of  the  carrier  as  collector.  In  so  far. 
therefore,  as  the  law  operates  upon  passengers 
coming  Into,  passing  through,  or  departing 
from,  the  state.  It  Is  In  effect  a  regulation  of 
commerce  between  the  states,  and  hence  inop- 
erative and  void.  Clarke  v.  Philadelphia,  W.  & 
B.  R.  Co.  4  Houst.    (i;>el.)   158. 

An  act  requiring  one  employing  laborers  In 
certain  named  counties  for  the  purpose  of  send- 
ing the  hirelings  out  of  the  state  to  pay  a  li- 
cense fee  is  an  unconstitutional  restriction  upon 
the  right  of  persons  to  leave  or  pass  through  the 
state  with  freedom.  Joseph  v.  Randolph,  71 
Ala.  409,  46  Am.  Rep.  347. 

A  state  tax  upon  the  receiving  and  landing  of 
passengers  and  freight  at  a  wharf  upon  a  navi- 
gable river  bounding  another  state,  by  a  ferry 
thereon  plying  between  the  two  states,  is  a  tax 
upon  transportation,  and  therefore  upon  com- 
merce between  states,  and  void  under  the 
commerce  clause  of  the  Federal  Constltatlon. 
Gloucester  Ferry  Co.  v.  Pennsylvania.  114  U.  S. 
106,  20  L.  ed.  158,  1  Inters.  Com.  Etep.  382,  5 
Sup.  Ct.  Rep.  826. 

A  state  law  declaring  the  running  or  using 
of  sleeping  cars  on  railroads  in  the  state,  when 
they  do  not  belong  to  the  railroads  upon  which 
they  are  run  or  used,  a  privilege,  and  Imposing 
a  specific  tax  of  |60  each,  payable  annually, 
upon  each  car  so  ran  or  used,  enforcing  pay- 
ment on  defauit  by  distress  warrant,  la,  in  re- 
spect of  all  sleeping  cars  which  begin  or  end 
runs  outside  of  such  state,  unconstitutional  for 
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nies  failed  to  return  the  datum  asked  lor  by 
the  assessors.  Precisely  what  rule  the  as- 
sessors did  adopt  in  apportioning  the  total 
value  does  not  clearly  appear,  though  the  in- 
ference is  strong  that  the  distribution  was 
made  largely  on  the  basis  of  the  relative 
value  of  tangible  property  in  Ohio  to  the 
total  value  of  all  the  tangible  property 
owned  by  the  complainants. 

It  may  be  that,  under  exceptional  circum- 
stances, a  rule  of  apportionment  based  on 
mileage  or  upon  the  relative  value  of  the  lo- 
cal tangible  property  as  compared  to  the 
total  value,  or  based  upon  gross  receipts 
within  the  state  as  compared  to  total  gross 
receipts,  would  be  inequitable  and  unjust. 
Speaking  of  objections  to  an  apportionment 
on  a  mileage  basis,  Mr.  Justice  Brewer, 
speaking  for  the  court,  in  Pitiaburghf  C.  C 
<t  St,  L.  R.  Co.  V.  Backus,  164  U.  S.  431,  38 


L.  ed.  1038,  14  Sup.  Ct.  Rep.  1114,  said: 
*'It  is  true,  there  may  be  exceptional  cases, 
— and  the  testimony  offered  on  the  trial  of 
this  case  in  the  circuit  court  tends  to  show 
that  this  plaintiff's  road  is  one  of  such  ex- 
ceptional cases, — ^as,  for  instance,  where  the 
terminal  facilities  in  some  large  city  are  of 
enormous  value,  and  so  give  to  a  mile  or 
two  in  such  city  a  value  out  of  all  propor- 
tion to  any  similar  distance  elsewhere  along 
the  line  of  the  road,  or,  where  in  certain  lo- 
calities, the  company  is  engaged  in  a  par- 
ticular kind  of  business  requiring  for  sole 
use  in  such  localities  an  extra  amount  of 
rolling  stock.  If  testimony  to  this  effect 
was  presented  by  the  company  to  the  state 
board,  it  must  bo  assumed,  in  the  absence  of 
anything  to  the  contrary,  that  such  board,  in 
making  the  assessment  of  track  and  rolling 
stock  within  the  state,  took  into  account  the 


repugnancy  to  the  comfnerce  clause  of  the  Con- 
stitution of  the  United  States,  because  It  lays  a 
tax  upon  the  privilege  of  transporting  passen- 
gers from  state  to  state.  Plckard  v.  Pullman 
Southern  Car  Co.  117  U.  S.  34,  29  L.  ed.  785, 
0  Sup.  Ct.  Rep.  635;  Tennessee  v.  Pullman 
Southern  Car  Co.  117  U.  S.  61,  29  L.  ed.  791, 
G  Sup.  Ct.  Rep.  643. 

A  stamp  tax  upon  a  contract  for  passage  be- 
yond the  limits  of  the  state,  which,  though 
nominally  paid  by  the  carrier,  is  added  to  the 
price  of  the  passage  ticket,  and  really  paid  by 
the  passenger,  is  void  as  a  regulation  of  inter- 
state commerce.  People  v.  Raymond,  34  Cal. 
492. 

b.  Telegrams. 

Intercourse  by  telegraph  t>etween  parties  in 
dlfTerent  states,  being  interstate  commerce, 
states  cannot  constitutional Uy  lay  taxes  upon 
the  messages  constituting  such  initercourse. 

The  supreme  court  of  Ohio,  in  deciding  that 
•  a  tax  of  that  state  upon  the  receipts  within  it 
of  a  foreign  telegraph  company,  the  bulk  of 
which  came  from  business  crossing  the  state 
lines,  was  not  repugnant  to  the  commerce 
clause,  took  the  untenable  position  that  com- 
merce between  the  states  related  to  trade  in  ar- 
ticles of  property,  and  that  telegrams  or  cor- 
respondence by  any  other  method,  although  re- 
lating to  commercial  transactions,  were  not 
commerce.  They  are,  it  declared,  instruments 
or  aids  to  facilitate  commerce,  and,  like  vehicles 
on  which  goods  or  persons  are  transported,  may 
be  indispensable  to  a  successful  prosecution  of 
trade,  and  such  instruments  have  always  been 
subject  to  state  taxation.  Western  U.  Teleg. 
Co.  V.  Mayer,  28  Ohio  St.  521. 

If  this  decision  rested  upon  no  other  ground 
it  could  not  stand.  The  same  must  be  afBrmed 
of  the  similar  decision  in  Western  U.  Teleg.  Co. 
V.  Richmond,  26  Gratt.  1. 

The  reversals  of  Western  U.  Teleg.  Co.  v. 
Com.  110  Pa.  405,  20  Atl.  720,  in  128  U.  S.  39, 
32  L.  ed.  345,  2  Inters.  Com.  Rep.  241,  9  Sup. 
Ct.  Rep.  6,  and  Western  U.  Teleg.  Co.  v.  State 
Board  of  Assessment,  80  Ala.  273,  60  Am.  Rep. 
99.  in  132  U.  S.  472,  33  L.  ed.  409,  2  Inters. 
Com.  Rep.  726,  10  Sup.  Ct.  Rep.  161,  and  the 
decision  in  Ratterman  v.  Western  U.  Teleg.  Co. 
127  U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct.  Rep.  1127,  are  conclusive  on  this 
point.  Receipts  from  Interstate  telegrams  are 
not  taxable  by  the  states  because  of  the  com- 
merce clause. 

A  tax  laid  upon  a  telegraph  company  of  a 
specific  sum  for  every  message  sent,  because  It 
is  sent  and  without  regard  to  the  distance  it  is 
00  L.  R.  A. 


to  go  or  the  price  paid  for  transmitting  it,  is  a 
tax  on  the  messages,  and,  so  far  as  it  operates 
on  messages  sent  out  of  the  state,  it  Is  a  regu- 
lation of  foreign  and  interstate  commerce  and 
beyond  the  power  of  the  state  to  impose.  West- 
ern U.  Teleg.  Co.  v.  Texas,  105  U.  S.  460,  26 
L.  ed.  1067,  Reversing  55  Tex.  314. 

And  such  statute  having  In  respect  of  out-of- 
state  messages  been  thus  held  an  unconstitu- 
tional interference  with  commerce  between  the 
states,  Inasmuch  as  there  Is  no  way  of  elTective- 
iy  discriminating  under  its  terms  between  busi- 
ness wholly  within  the  state,  which  might  be 
taxed  under  a  properly  worded  law,  and  the 
business  protected  by  the  commerce  clause.  It 
cannot  be  saved.     Id.     62  Tex.  630. 

But  Where  the  subjects  of  taxation  can  be 
separated  so  that  what  arises  from  Interstate 
commerce  can  be  distinguished  from  what  arises 
from  commerce  wholly  within  the  state,  the 
courts  will  act  upon  the  distinction,  and  will  re- 
strain the  tax  upon  interstate  commerce  while 
permitting  the  state  to  collect  that  resting  upon 
commerce  solely  within  its  territory.  Ratter- 
man V.  Western  U.  Teleg.  Co.  127  U.  S.  411,  32 
L.  ed.  229,  2  Inters.  Com.  Rep.  59,  8  Sup.  Ct. 
Rep.  1127. 

To  present  a  defense  to  a  claim  for  such  taxes 
the  facts  must  show  that  the  messages  trans- 
mitted were  interstate  commerce,  or  in  obedi- 
ence to  governmental  orders,  and  that  the  of- 
fice was  kept  and  used  for  such  purposes  only. 
Moore  v.  B>ufaula,  97  Ala.  673,  11  So.  922. 

The  court  cannot  take  Judicial  notice  that  a 
domestic  telegraph  company  complaining  of  an 
assessment  against  it  as  In  contravention  of  the 
commerce  clause  does  en  interstate  business  and 
operates  its  lines  outside  of  the  state.  People 
ex  rel.  Western  U.  Teleg.  Co.  v.  Tierney,  57 
Hun,  357,  10  N.  Y.  Supp.  940,  Modified  in  other 
respects  In  126  N.  Y.  166,  12  L.  R.  A.  251,  27 
N.  E.  269. 

And  a  telephone  company  carrying  on  an  in- 
terstate business,  sued  for  license  fees  Imposed 
under  a  statute  charging  75  cents  a  year  In 
each  county  where  it  carries  on  a  telephonic 
business  for  each  Instrument  In  use,  has  the 
burden  of  showing  what  instruments  and  how 
many  are  used  In  Interstate  commerce,  so  as  to 
be  beyond  the  reach  of  such  tax.  It  cannot  es- 
cape liability  by  simply  shewing  that  the  instru- 
ments used  in  domestic  and  local  business  can 
not  be  segregated  or  discriminated  from  those 
used  in  interstate  business.  State  v.  Rocky 
Mountain  Bell  Teleph.  Co.  (Mont.)  71  Pac.  311. 

VIII.  Internal  commerce. 
The  Internal  commerce  of  a  state — that   is. 
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peculiar  and  large  value  of  such  facilities, 
and  such  extra  rolling  stock.  But  whether 
in  any  particular  case  such  matters  are  tak- 
en into  consideration  by  the  assessing  board 
does  not  make  against  the  validity  of  the 
law,  because  it  does  not  require  that  the  val- 
uation of  the  property  within  the  state  shall 
be  absolutely  determined  upon  a  mileage 
basis." 

The  valuation  of  the  returned  personal 
property  of  the  Adams  Express  Company  for 
1893  wsis  $53,500,  and  the  assessed  value  as 
determined  by  the  board  is  $460,033.08. 
This  great  increase  undoubtedly  casts  a 
^ladow  on  the  action  of  the  board.  Still, 
the  bill,  including  the  amendments  incorpo- 
rating the  affidavits  of  Auditor  Poe  as  a 
part  thereof,  does  not  charge  any  actual 
fraud  on  the  part  of  the  board,  by  intention- 
ally and  deliberately  placing  a  valuation 
grossly  in  excess  of  the  real  value,  for  the 
purpose  of  compelling  the  complainant  to 
bear  a  larger  share  of  taxation  than  it  right- 
fully should.  As  in  the  case  last  cited,  it 
may  be  said  ''that  the  most  that  can  be 
msude  out  of  the  bill  is  a  complaint  that  the 
assessment  is  too  high,  because  the  board 
took  into  consideration  property  outside  of 
the  state,  and  gave  to  the  property  within 


the  state  a  value  partly  deduced  from  that 
without  the  state."  But  if  it  was  lawful  to 
value  the  whole  plant  looking  to  it  as  a  unit, 
and  looking  to  the  market  value  of  the  cap- 
ital stock  as  a  factor  in  the  ascertainment 
of  that  total  value,  and  that  such  a  method 
does  not  contravene  the  Constitution  or  law 
of  Ohio,  then  it  would  seem  to  follow,  in  the 
absence  of  specific  charges  of  fraud,  or  of  a 
departure  from  the  method  of  appraisement 
indicated  by  the  law,  that  a  court  of  equity 
is  without  power  to  relieve  against  a  mere 
excessive  valuation.  Clearly,  a  court  of 
equity  will  not,  in  the  absence  of  fraud  or 
violation  of  law,  enjoin  an  assessment  mere- 
ly upon  allegations  of  exoessiveness. 

What  we  have  said  as  to  the  case  made  by 
the  Adams  Express  Company  is  equally  ap- 
plicable to  the  suits  of  each  of  the  other 
express  companies,  there  being  no  material 
difference  in  the  averments  of  the  several 
bills. 

Our  conclusion  must  be,  therefore,  that 
neither  the  law  nor  the  assessment  thereun- 
der is  obnoxious  to  either  the  Constitution 
of  Ohio  nor  any  Federal  restriction;  and 
the  decree  of  the  Circuit  Court  dismissing 
the  several  hills  must  he  affirmed. 


the  commerce  which  Is  wholly  confined  within 
Its  limits — Is  as  much  under  Its  control  as  for- 
elgn  or  Interatate  commerce  Is  under  the  con- 
trol of  the  general  goverDinent.  Sands  v.  Man- 
istee River  Improv.  Co.  123  U.  S.  288,  31  L. 
ed.  149,  8  Sup.  Ct.  Rep.  113. 

No  JudlclaJ  decision  has  been  noticed,  said  the 
supreme  court  of  Maine  half  a  century  ago, 
which  denies  to  a  state  the  right  to  regulate 
navigation  upon  its  interior  waters  which  can- 
not be  navigated  for  the  purpose  of  commerce 
with  foreign  nations  or  among  the  several 
states.  On  the  contrary,  that  right  has  been 
admitted  iu  those  Judicial  opinions  which  have 
been  considered  to  advance  the  most  extensive 
claims  to  the  regulation  of  commerce  and  navi- 
gation by  the  United  States.  Moor  v.  Veazie, 
82  Me.  343,  52  Am.  Dec.  655. 

The  power  given  to  Congress  to  regulate  com- 
merce does  not  carry  the  power  to  tax  for  reve- 
nue. That  is  derived  from  the  authority  to  lay 
and  collect  taxes,  duties.  Imposts,  and  excises. 
Nor  does  such  power  to  regulate,  even  if  con- 
strued to  be  exclusive,  prohibit  states  from  tax- 
ing commerce  within  their  own  jurisdictions. 
The  inability  of  states  to  do  this  results  alto- 
gether from  the  prohibition  against  laying  du- 
ties on  Imports  and  exports.  Johnson  v.  Drum- 
mond,   20  Gratt.  419. 

The  power  of  each  state  to  tax,  at  its  discre- 
tion, its  own  internal  commerce,  and  the  fran- 
chises, property,  and  business  of  its  own  cor- 
porations, so  that  interstate  Intercourse,  trade, 
or  commerce,  which  must  be  free,  be  not  embar- 
rassed or  restricted,  is  beyond  dispute.  State 
Freight  Tax  Case.  15  Wall.  232.  sub  nom.  Phil- 
adelphia &  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed. 
146. 

A  state  law  regulating  commerce,  if  confined 
to  lntei*nal  commerce  and  to  only  so  much  of  In- 
terstate commerce  as  directly  afTects  the  people 
of  the  state,  does  not  conflict  with  the  com- 
merce clause.  Peilc  v.  Chicago  &  N.  W.  R.  Co. 
94   U.  S.  164,  24  L.  ed.  97. 

A  state  may  lawfully  tax  traflic  and  trans- 
portation between  places  wholly  within  its  own 
territory.  Delaware  &  II.  Canal  Co.  v.  Com.  1 
Monaghan,  36,  1  L.  R.  A.  232,  2  Inters.  Com. 
60  L.  R.  A. 


Rep.  222,  17  Ati.  175 ;  Com.  v.  Buffalo.  N.  Y.  & 
P.  R.  Co.  2  Dauphin  Co.  Rep.  216. 

Even  when,  In  the  course  of  a  continuous 
Journey  between  such  places,  the  state  Is  left 
and  returned  to  again.  Lehigh  Valley  R.  Co. 
V.  Pennsylvania,  145  U.  S.  192,  36  L.  ed.  672, 
4  Inters.  Com.  Rep.  87,  12  Sup.  Ct.  Rep.  806; 
And  see.  1  L.  R.  A.  232,  note,  1  Monaghan,  45. 
2  Inters.  Com.  Rep.  226 ;  Com.  v.  New  York,  L. 
B.  &  W.  R.  Co.  21  W.  N.  C.  410. 

It  was  not  contested  In  Northern  P.  R.  Co.  v. 
Raymond,  5  Dak.  356,  1  L.  R.  A.  732,  2  Inters. 
Com.  Rep.  321,  40  N.  W.  538,  but  that  a  terri- 
torial statute  imposing  a  tax  or  providing  for 
the  commutation  of  it  upon  a  railroad  was  valid 
80  far  as  its  application  was  restricted  to  local 
business  alone,  although  It  was  unconstitutional 
as  to  business  extending  beyond  the  limits  of 
the  territory.  And,  In  effect,  this  was  decided 
in  Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  310, 
51  N.  W.  386. 

A  state  statute  imposing  upon  railroads  of  a 
designated  class  a  privilege  tax  graduated  by 
the  mileage  operated  or  controlled  for  taking  up 
and  transporting  freight  and  passengers  from 
one  point  to  another  within  such  state,  a  spe- 
cific sum  annually,  does  not  violate  the  com- 
merce clause  of  the  Federal  Constitution.  Knox- 
viile  &  O.  R.  Co.  v.  Harris,  99  Tenn.  684,  53  L. 
R.  A.  921.  43  S.  W.  115. 

But  a  statute  imposing  upon  railroad  corpora- 
tions an  annual  excise  tax  or  license  charge 
equal  to  a  fraction  of  1  per  cent  of  their  gross 
earnings  from  transportation  business  originat- 
ing and  terminating  within  the  taxing  state,  not 
to  include  earnings  derived  from  business  of  an 
interstate  character,  does  not  warrant  the  In- 
clusion of  receipts  for  carrying  the  malls,  al- 
though these  were  in  part  paid  for  mail  matter 
taken  up  and  set  down  within  the  state,  where 
it  cannot  be  determined  how  much  was  received 
for  business  of  this  kind.  People  ea?  rel.  New 
York  C.  &  II.  R.  R.  Co.  v.  Morgan,  168  N.  Y. 
I,  60  N.  K.  1041. 

A  state,  and  its  municipalities  by  Its  author- 
ity, may  tax  commerce  within  the  jurisdictional 
limits,  if  such  business  exclusively  Is  affected, 
when  carried  on  by  railroads  (Nashville,  C.  & 
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WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt., 

V. 

Thomas  TAGGART  et  al, 

(141  Ind.  281.) 

1.  THe  existence  of  facta  Trhleli  ^rould 
aatliori>e  the  slffnaturea  of  tHe  pre- 
■Idlnff  offleera  of  the  two  houses  of  the 
legislature  to  a  statute  cannot  be  inquired 
into  where  It  is  authenticated  by  their  signa- 
tures- 

8.  A  state  tax  on  tHat  portion  of  the 
propertT  of  an  Interstate  telegraph 
compaair,  wtilch  is  within  the  state  may 
lawfully  be  made  by  considering  th«  value  of 
the  whole  line  as  a  unit,  and  assessing  the 
tax  on  a  mileage  basis  after  deducting  the 
value  of  property  subject  to  local  taxation, 
such  as  real  estate,  structures,  machinery, 
and  appliances. 

8.  The  fact  that  a  telegraph  line  Is  en- 
vaffed  In  Interstate  con&n&erce  does  not 
prevent  a  state  tax  on  the  value  of  that  por- 
tion of  the  property  which  is  within  the 
state,  although  the  value  of  the  whole  line 


as  a  unit  is  taken  into  account  in  fixing  such 
vailue. 

4.  The  fact  that  the  portions  of  a  tele- 
graph line  ontslde  the  state  are  of 
proportionally  greater  valne  than  por- 

'  tions  within  the  state  does  not  prevent  ap- 
plying the  mileage  basis  of  valuation  under 
the  act  of  1803,  after  deducting  the  value  of 
property  subject  to  local  taxation,  since  al- 
lowance for  any  such  variance  of  value  may 
be  made,  and  the  cardinal  rule  of  the  statute 
is  to  assess  only  what  property  is  within  the 
state,  and  that  at  its  true  cash  value. 

6.  The  fact  that  the  valnatlon  of  the 
property  of  an  Interstate  telegraph 
con&pany  is  made  upon  Its  capital  stock  is 
■  not  objectionable,  where  the  tax  is  in  effect 
levied  only  upon  tbe  actual  value  of  the  prop- 
erty of  the  company  within  the  state. 

(May  14,  1895)* 

APPEAL  by  complainant  from  a  judgment 
of    the    Circuit    Court    for     Marion 


*Thi8  decision  was  affirmed  by  the  Supreme 
Court  of  the  United  States  on  May  18,  1896 
(163  U.  S.  1,  41  L.  ed.  49,  16  Sup.  Ct.  Bep. 
1054). 


St.  L.  R.  Co.  V.  Alabama  City,  184  Ala.  414,  32 
So.  731;  York  v.  CHilcago,  B.  &  Q.  R.  Co.  56 
Neb.  572,  76  N.  W.  1065)  ;  palace-car  companies 
(State  V.  Pullman's  Palace  Car  Co.  64  Wis.  89, 
23  N.  W.  871)  ;  express  companies  (Southern 
Exp.  Co.  V.  Hood,  15  Rich.  L.  66,  94  Am.  Dec. 
141 :  PaclOc  Exp.  Co.  v.  Seibert,  142  U.  S.  839, 
85  L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12  Sup. 
Ct.  Rep.  250;  Osborne  v.  BMorlda,  164  U.  S. 
650,  41  L.  ed.  586,  17  Sup.  C^t.  Rep.  214)  ;  not- 
wkthstandlng  all  such  companies  are  engaged  in 
interstate  commerce. 

While  a  state  has  no  power  to  tax  telegraph 
messages  between  It  and  other  states  or  upon 
business  of  the  national  govemmeDt,  It  may 
lawfally  lay  a  tax  upon  messages  passing  be- 
tween private  parties  and  from  one  place  to  an- 
other exclusively  within  its  own  Jurisdiction, 
without  coming  in  conflict  with  the  Constitution 
of  the  United  States.  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  ed.  1067 ;  Western 
U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530,  31  L. 
ed.  790,  8  Sup.  C*t.  Rep.  961 ;  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  32  L.  ed. 
229,  2  Inters.  Com.  Rep.  59,  8  Sup.  Ct.  Rep. 
1127  ;  Western  U.  Teleg.  Co.  v.  Pennsylvania, 
128  U.  S.  39,  32  L.  ed.  345,  2  Inters.  Com.  Rep. 
241,  9  Sup.  Ct.  Rep.  6;  Western  U.  Teleg.  Co. 
V.  Alabama  State  Bd.  of  Assessment,  132  U.  S. 
472,  «u6  nom.  Western  U.  Teleg.  Co.  v.  Seay,  83 
L.  ed.  409.  2  Inters.  Com.  Rep.  726.  10  Sup. 
Ct.  Rep.  161 ;  Postal  Teleg.  Cable  Co.  v.  Charles- 
ton, 153  U.  S.  692.  38  L.  ed.  871,  4  Inters.  Com. 
Rep.  637,  14  Sup.  (?t.  Rep.  1094. 

When  a  statute  does  not  in  terms  apply  to 
interstate  or  foreign  business,  it  is  not  to  be  im- 
plied that  the  legislature  intended  to  transcend 
its  constitutional  powers  in  enacting  it;  if, 
therefore,  the  business  is  such  as  to  be  Inter- 
state and  local  commerce,  the  statute  affecting 
it  will  be  construed  to  apply  only  to  the  local 
or  domestic  part  of  it.  State  ex  rel.  Beek  v. 
Wagener,  77  Minn.  483,  46  L.  R.  A.  442,  80  N. 
W.  633,  778,  1134;  State  v.  Northern  P.  Exp. 
Co.  (Mont.)  71  Pac.  404 ;  State  v.  Rocky  Moun- 
tain Bell  Teleph.  Co.  (Mont.)  71  Pac.  311. 
60  L.  Pt.  A. 


IX.  Receipts  from  commeroe  across  state  lines. 

Cases  of  franchise  and  privilege  taxation 
measured  by  corporate  receipts  are  treated  in 
the  next  division  of  this  note. 

In  the  note  In  this  series  on  the  Taxation  of 
corporate  franchises  in  the  United  fi[tote9( Louis- 
ville Tobacco  Warehouse  Co.  v.  Com.  (Ky.)  57 
L.  R.  A.  33,  the  cases  of  United  States  Exp.  Co. 
v.Ellyson),  28  Iowa,  370,  and  Western  U.  Teleg. 
Co.  V.  Ellyson,  28  Iowa,  380,  were  noticed  suf- 
liciently  (vide  dlv.  VI.,  subd.  f,  1,  p.  60)  to  make 
it  unnecessary  to  take  them  up  again.  In  the 
same  place  (pp.  61-64)  there  were  reviewed  at 
length,  in  relation  to  the  present  theme,  the 
cases  of  the  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284,  sub  nom.  Philadelphia  &  R. 
R.  Co.  V.  Pennsylvania,  21  L.  ed.  164 ;  Faigo  v. 
MicMgan,  121  U.  S.  230,  sub  nom.  Fargo  v. 
Stevens,  30  L.  ed.  888,  1  Inters.  Com.  Rep.  51, 
7  Sup.  Ct.  Rep.  857,  Reversing  Fargo  v.  Auditor 
General,  57  Mich.  598,  24  N.  W.  538 ;  Philadel- 
phia &  S.  Mail  S.  S.  Co.  V.  Pennsylvania,  122 
U.  S.  826,  30  L.  ed.  1200,  1  Inters.  Com.  Rep. 
308,  7  Sup.  Ct.  Rep.  1118,  Reversing  104  Pa. 
109;  Maine  v.  Grand  Trunk  R.  Co.  142  U.  S. 
217,  85  L.  ed.  994,  3  Inters.  Com.  Rep.  807,  12 
Sup.  Ct.  Rep.  121,  163;  and  Cumberland  &  P. 
R.  Co.  V.  State,  92  Md.  668,  52  L.  R.  A.  768, 
48  Atl.  503. 

As  the  first  of  these  cases  appeared,  when  de- 
cided, to  be  in  conflict  with  the  decision  that 
Immediately  preceded  it,  viz.,  that  rendered  in 
State  Freight  Tax  Case,  15  Wall.  232,  sub  nom. 
Philadelphia  &  R.  R.  Co.  v.  Pennsylvania,  21  L. 
ed.  146,  Chase,  Ch.  J.,  speaking  for  the  court 
in  Osborne  v.  Mobile,  16  Wall.  479,  21  L.  ed. 
470,  essayed  distinguishing  them  by  saying  that 
the  tax  on  tonnage  was  held  to  be  unconstitu- 
tional because  it  was  in  effect  a  restriction  upon 
Interstate  commerce  which  by  the  Constitution 
was  designed  to  be  free,  while  the  tax  on  gross 
receipts  was  held  to  be  not  repugrnant  to  the 
Constitution  because  it  imposed  on  the  railroad 
companies  what  was  in  the  nature  of  a  general 
Income  tax  incapable  of  being  transferred  as  a 
burden  upon  the  property  carried  from  one  state 
to  another. 
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County  in  favor  of  defendants  in  a  suit 
brought  to  restrain  defendants  from  appor- 
tioning among  the  several  townships,  and 
entering  upon  the  tax  duplicates,  taxes  as- 
sessed against  complainant  under  the  law 
providing  for  the  taxation  of  telegraph  com- 
panies.   Afjfirmed, 

The  facts  are  stated  in  the  opinion. 

A[€8si-8.  Butler,  Snow,  St  Butler,  for 
appellant: 

The  complaint  sUtes  facts  sufficient  to 
constitute  a  cause  of  action,  because  it  al- 
leges that  the  sole  authority  upon  which 
the  appellees  justifjr  their  action  is  Acts  of 
1803,  chap.  171,  which,  upon  the  facts  stated 
in  the  complaint  a;s  shown  by  the  journals 
of  the  senate  and  house  of  representatives 
of  Indiana,  and  admitted  by  the  demurrer, 
has  never  been  enacted  as  a  statute  of  the 
state  of  Indiana;   the  senate  and  house  of 


representatives  having  passed  the  bill  which 
was  afterwards  published  as  Acts  of  1893, 
chap.  171,  and  caused  it  to  be  presented  to 
the  governor  within  two  days  next  previous 
to  the  final  adjournment  of  the  general  as- 
sembly, in  violation  of  art.  5,  $  14,  of  the 
Constitution  of  Indiana. 

The  iournals  of  the  senate  and  house  are 
admissible  as  evidence  to  prove  the  facts 
stated  therein  as  to  the  passage  of  bills 
passed  over  the  governor's  veto,  even  though 
such  bills  are  signed  by  the  presiding  officers 
of  the  two  houses. 

McCuUoch  V.  State,  11  Ind.  424;  Evans- 
viile  V.  State,  118  Ind.  426,  4  L.  R.  A.  93, 
21  N.  E.  267;  State  ess  reU  Holt  v.  Denny, 
118  Ind.  449,  4  L.  R.  A.  65,  21  N.  E.  274; 
Uovey  V.  State,  119  Ind.  395,  21  N.  E.  21. 

The  journals  of  the  houses  of  the  legis- 
lature may  be   received   in  proof  of   facts 


The  cases  in  the  state  courts  ot  Pennsylvania, 
iDvolving  taxes  lilce  those  passed  upon  by  the 
Supreme  Court  of  the  United  States  in  the  State 
Freight  Tax  Case  and  the  Railway  Gross  Re- 
ceipts Tax  Case,  just  referred  to,  should  be 
noted  here  to  complete  the  general  view. 

In  Com.  V.  Buffalo  &  E.  R.  Co.  2  Pearson 
(Pa.)  376,  It  was  held  that  a  tax  upon  the  gross 
receipts  arising  from  all  freights  carried  by  a 
railroad  formed  by  consolidating  «  domestic 
with  a  foreign  corporation  and  operating  partly 
within  and  partly  without  the  state,  propor- 
tioned to  the  internal  mileage,  was  not  Inimical 
to  the  commerce  clause.  Upon  this  branch  of 
the  case,  the  court  said,  in  substance :  Our  su- 
preme court  has  decided  that  these  taxes  are 
not  a  regulation  of  commerce  between  the  states, 
and,  even  if  they  were,  that  the  state  could  act 
on  this  subject  and  tax  the  commerce  carried 
over  artificial  navigation  or  railroads  author- 
ized by  its  laws  until  Congress  passes  laws  reg- 
ulating interstate  commerce.  At  least,  such  Is 
our  understanding  of  the  decisions,  and  they 
bind  us  until  reviewed  and  changed.  It  was, 
however,  intimated  that  the  personal  view  of 
the  court  was  th%t  the  tax  was  invalid,  and 
held  otherwise  only  in  deference  to  the  au- 
thority of  the  superior  tribunal. 

In  the  case  between  the  same  parties,  reported 
in  3  Brewst.  (Pa.)  386,  the  court  said  the  points 
made  were  up  in  Com.  v.  Philadelphia  &  R.  R. 
Co.  and  several  cognate  cases,  and,  although  at 
first  the  law  was  held  void,  the  holding  was  re- 
versed by  the  stato  supreme  court,  and  the 
reversal  affirmed  on  error,  adding:  We  must 
therefore  consider  the  law  as  settled  until  re- 
viewed and  changed  by  the  Supreme  Court  of 
the  United  States.  We  concede,  it  was  said, 
that  there  is  no  difference  between  the  tax 
charged  on  the  freight  as  claimed  here  and  on 
the  goods  as  decided  in  those  cases,  but  this 
point  Is  negatived  without  quaillflcatlon  In  obe- 
dience to  those  decisions. 

In  Com.  V.  Delaware  &  H.  Canal  Co.  21  W.  N. 
C.  406 :  Com.  v.  New  York.  L.  E.  &  W.  R.  Co.  21 
W.  N.  C.  410 ;  and  Com.  v.  Delaware,  L.  &  W.  R. 
Co.  21  W.  N.  C.  412,— ^he  statute  taxing  the 
gross  receipts  from  toils  and  transportation, 
telegraph  and  express  business,  was  held  uncon- 
stitutional so  for  as  receipts  from  interstate 
commerce  were  affected,  although  operative 
with  respect  of  receipts  from  commerce  exclu- 
sively internal.  In  these  cases  the  court 
deemed  Its  former  decisions  to  the  contrary  in 
Philadelphia  &  S.  Mall  S.  S.  Co.  v.  Com.  104 
Po.  109 ;  Pullman's  Palace  Car  Co.  v.  Com.  107 
Pa.  148 :  and  Western  U.  Teleg.  Co.  v.  Com.  110 
Pa.  405,  20  Atl.  720  (afterwards  reversed  in 
CO  L.  R.  A, 


128  U.  S.  39.  32  L.  ed.  34{(,  2  Inters.  Com.  Rep. 
241,  9  Sup.  Ct.  Rep.  6)  ;  together  with  the  case 
of  the  state  tax  on  railway  gross  receipts  upon 
which  they  rested, — overruled  by  Fargo  v.  Mich- 
igan, 121  U.  S.  230,  9ub  nom.  I^Nirgo  v.  Stevens, 
30  L.  ed.  888,  7  Sup.  Ct.  Rep.  857 ;  and  Phila- 
delphia &  S.  Mail  S.  S.  Co.  V.  Pennsylvania,  122 
U.  S.  326,  30  L.  ed.  1200,  7  Sup.  Ct.  Rep.  1118. 

In  the  lilEe  decision  in  Delaware  &  H.  Canal 
Co.  V.  Com.  1  Monaghan,  36,  1  L.  R.  A.  232,  2 
Inters.  Com.  Rep.  222,  17  Atl.  175,  the  court  re- 
ferred to  the  Freight  Tax  Case  as  liolding  thoit 
a  state  tax  upon  tlie  freight  or  tonnage  of  a  do- 
mestic corporation  is  a  regulation  of  commerce 
and  cannot  bo  imposed :  and  to  the  Railway 
Gross  Receipts  Tax  Case  as  holding  that  the  re- 
ceipts from  such  freight  or  tonnage  carried  by 
a  domestic  corporation  may  be  taxed  by  Its  own 
state,  and  added :  It  was  at  once  felt  that  the 
distinction  thus  drawn  between  freight  and 
money  paid  for  carrying  freight  was  unsound  in 
principle,  and  that  the  last  decision  must  soon 
be  overruled. 

Com.  V.  Lehigh  Valley  R.  Co.  129  Pa.  308, 
18  Atl.  125,  and  22  W.  N.  C.  525.  affirmed  the 
taxability  of  receipts  from  internal  commerce 
exclusively,  and  the  freedom  from  taxation  of 
recelp>t8  from  external  commerce. 

In  Com.  V.  New  York,  P.  &  O.  R.  Co.  145  Pa. 
38,  22  Atl.  212,  it  was  decided  that  sums  re- 
ceived by  a  foreign  railroad  company  under  a 
lease  to  another  road  for  the  use  of  a  portion 
of  its  line  within  the  state  of  Pennsylvania  for 
the  transportation  of  passengers  and  the  car- 
riage of  coal  and  merchandise  by  the  lessee  over 
such  portion  of  road,  not  only  l>etween  ter- 
minals in  that  state,  but  as  weU  for  transporta- 
tion begun  in  that  state  of  freight  shipped  for 
a  continuous  Journey  under  a  single  way  bill  to 
a  destination  beyond  the  state,  are  lawfully  sul>- 
Ject  to  a  state  tax  upon  gross  receipts  from 
tolls. 

Passing  to  more  general  cases,  the  list  Is 
headed  by  the  Delaware  Railroad  Tax  Case.  In 
that  case  It  was  decided  that  taxes  imposed  up- 
on all  domestic  railroad  and  canal  companies 
doing  business  in  the  taxing  state,  of,  first,  3 
per  cent  annually  upon  their  net  earnings  or  in- 
come from  all  sources,  with  a  proviso  that, 
when  their  lines  extend  beyond  the  state,  only 
so  much  of  such  earnings  or  income  of  each  com- 
pany shall  be  subject  to  tax  as  will  be  in  pro- 
portion to  the  whole,  as  the  length  of  its  line 
within  the  state  bears  to  the  total  length  there- 
of ;  second,  ^  of  1  per  cent  on  the  actual  cash 
value  of  every  share  of  corporate  stoclE,  with  a 
like  apportionment  In  like  cases ;  and,  third,  spe- 
cific sums  for  the  use  of  each  locomotive,  pas- 
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showing  a  noncompliance  with  constitu- 
tional requirements  in  the  passage  of  a  bill 
authenticated  by  the  signatures  of  the  pre- 
.siding  oilioers  of  the  two  houses. 

Skinner  v.  Deming,  2  Ind.  558,  54  Am. 
Dec.  463;  Coleman  v.  Dobbins,  8  Ind.  156; 
McGulloch  V.  State,  11  Ind.  424;  Coburn  v. 
J)odd,  14  Ind.  347;  State  ex  rel.  Brovcn  v. 
Bailey,  16  Ind.  46,  79  Am.  Dec.  405;  Gordell 
V.  State,  22  Ind.  1;  Sutherland,  Stat. 
•Constr.  §§  30-52;  Marshall  Field  d  Co.  v. 
Clark,  143  U.  S.  649,  661,  36  L.  ed.  294,  301, 
12  Sup.  Ct.  Rep.  495. 

The  collection  of  taxes  is  a  deprivation 
•of  property.  A  tax  law  is  constitutional  or 
unconstitutional  according  as  it  does  or  does 
not  provide,  in  itself,  for  such  "  process  "  or 
procedure  by  the  taxing  officers  as  the  law 
recognizes  as  "due  process." 

Acts  of  1893,  chap.  171,  violates  the  re- 


quirement of  "due  process  of  law,"  because 
it  fails  to  provide  a  tribunal  having  the 
duty,  as  well  as  the  power,  to  hear  and  de- 
termine the  state's  claims  of  increase  of  val- 
uation. 

Cleveland,  C.  C.  &  St.  L.  R.  Go.  v.  Backus, 
133  Ind.  513.  18  L.  R.  A.  729,  33  N.  E.  421; 
Pittsburgh,  G.  C.  d  St.  L.  R.  Go.  v.  Backus, 
133  Ind.  625,  33  N.  E.  432. 

It  violates  the  requisites  of  "due  process 
of  law  "  in  that  there  is  no  provision  made 
whereby  the  owner  of  a  telegraph  plant  is 
given  any  right,  as  against  any  tribunal 
whatever,  to  compel  a  hearing  upon  a  state's 
specific  public  claim  against  him,  and  his 
defense  thereto. 

Cleveland,  G.  G.  d  St.  L.  R.  Co.  v.  Backus, 
133  Ind.  613,  18  L.  R.  A.  729,  33  N.  E.  421; 
Pittsburgh,  G.  G.  d  St.  L.  R.  Co.  v.  Backus, 
133  Ind.  625,  33  N.  E.  432. 


senger  coach,  freight  car,  and  truck  within  the 
•state, — do  not  conflict  with  the  commerce 
clause.  Although  such  taxes  affect  commerce 
among  the  states  and  impede  the  transit  of  per- 
-sons  and  property  from  one  state  to  another, 
.y<it  they  do  so  In  the  same  way,  and  no  other, 
that  taxation  of  any  kind  necessarily  Increases 
the  expenses  attendant  upon  the  use  or  posses- 
sion of  the  thing  taxed.  That  taxation  pro- 
•duces  this  result  of  Itself  constitutes  no  objec- 
tion to  Its  constitutionality.  Delaware  Rail- 
road Tax,  18  Wall.  206,  sub  nom.  Mtoot  v.  Phil- 
adelphia, W.  &  B.  R.  Co.  21  L.  ed.  888. 

When  a  state  grants  a  railroad  company  a 
franchise  to  construct  a  road  between  named 
terminals,  and  to  employ  thereon  machinery  and 
vehicles  for  transporting  persons  and  property, 
with  a  right  to  charge  a  certain  rate  of  fare ; 
and,  In  the  grant,  stipulates  for  the  semi-annual 
payment  of  a  definite  fraction  of  the  prior  re- 
ceipts from  such  fares, — such  stipulation  does 
not  constitute  an  unconstitutional  restriction 
upon  free  Intercourse  and  traffic  between  states. 
Baltimore  &  O.  R.  Co.  v.  Maryland,  21  Wall. 
456,  22  L.  ed.  678. 

A  State  tax  upon  a  railroad  on  account  of 
tolls  or  rentals  that  It  receives  for  the  use  of  a 
part  of  its  line  wHhln  the  taxing  state  from 
another  road  engaged  In  Interstate  commerce  Is 
not  objectionable  as  a  burden  or  restriction  up- 
on such  commerce,  although  Its  Incidental  effect 
Is  to  Increase  the  amount  of  tolls  exacted  for 
such  use.  New  York,  L.  E.  &  W.  R.  Co.  v. 
Pennsylvania,  158  U.  S.  481,  39  L.  ed.  1043,  15 
Sup.  Ct.  Rep.  896. 

A  state  corporation  *tax  law,  In  so  far  as  It 
seeks  to  tax  the  earnings  derived  from  Inter- 
-state  commerce.  Is  unconstitutional,  and  an  In- 
terference with  commerce,  which  is  exclusively 
within  the  control  of  Congress.  Vermont  &  C. 
R.  Co.  V.  Vermont  C.  R.  Co.  63  Vt.  1,  10  L.  R. 
A.  562,  3  Inters.  Com.  Rep.  488,  21  Atl.  262, 
731. 

A  state  law  taxing  the  gross  earnings  of  rail- 
road corporations  when  a  large  proportion  of 
these  are  derived  from  Interstate  commerce  vio- 
lates the  commerce  clause  of  the  Federal  Con- 
stitution, and  Is  void.     Ibid. 

The  court  considered  that  the  cases  of  Fargo 
V.  Michigan,  121  U.  S.  230,  sub  nom.  Fargo  v. 
Stevens,  30  L.  ed.  888,  7  Sup.  Ct.  Rep.  867, 
and  Philadelphia  &  S.  Mall  S.  8.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  ed.  1200,  7  Sup.  Ct. 
Rep.  1118,  holding  unconstitutional  a  state  tax 
upon  corporate  gross  receipts  from  Interstate 
•commerce,  being  the  latest,  must  be  regarded  as 
overruling  the  earlier  decisions  to  the  contrary 
In  the  case  of  State  Tax  on  Railway  Gross  Re- 
60  L.  R.  A. 


celpts,  15  Wall.  284,  sub  nom.  Philadelphia 
&  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  164,  and 
the  Delaware  Railroad  Tax,  18  Wall.  206,  sub 
nom.  Minoft  v.  Philadelphia,  W.  &  B.  R.  Co.  21 
L.  ed.  888.     Ibid. 

The  Vermont  court  declared  the  facts  In  the 
Philadelphia  &  Southern  Mall  Steamship  Co. 
Case  to  be  quite  like  those  In  the  case  then  at 
bar.  It  would  serve  no  useful  end,  It  said,  to 
trace  the  line  of  reasoning  adopted  In  that  case, 
nor  to  attempt  a  reconciliation  of  that  decision 
with  the  earlier  ones  of  the  same  court  claimed 
to  be  varlent  from  It.  We,  as  Judges  of  a  state 
court,  are  bound  by  the  very  language  of  the 
Federal  Constitution  to  accept  the  canstructlon 
of  any  part  of  It  made  by  the  supreme  court; 
and  In  this  case  the  reasoning  of  that  court 
seems  to  us  entirely  unanswerable.  We  hold, 
therefore,  that  our  corporation  tax  law,  so  far 
as  It  seeks  to  tax  earnings  derived  from  Inter- 
state commerce,  Is  unconstitutional,  as  It  Inter- 
feres with  that  commerce  the  regulation  of 
which  Is  within  the  exclusive  control  of  Con- 
gress.    Ibid. 

In  tha  case  of  Northern  P.  R.  Co.  v.  Raymond, 
5  Dak.  356,  1  L.  R.  A.  732,  2  Inters.  Com.  Rep. 
321,  40  N.  W.  538.  both  sides  agreed  that  a 
territorial  statute  Imposing  a  percentage  tax 
upon  the  gross  earnings  of  a  railroad  corpora- 
tion to  the  extent  that  these  came  from  the 
transportation  of  persons  and  property  across 
the  territorial  boundaries,  was  unconstitutional 
for  conflict  with  the  commerce  clause. 

A  state  statute  providing  that  every  Joint- 
stock  association,  company,  or  corporation  of 
foreign  origin,  conveying  passengers  to,  from,  or 
through  any  part  of  the  enacting  state,  in  pal- 
ace, drawing-room,  sleeping,  or  chair  cars  on 
contract  with  .any  railroad  doing  business  In 
such  state,  shall  annually,  between  stated  dates, 
report  on  oath  to  the  state  auditor  the  gross 
amount  of  Its  receipts  for  the  previous  year  both 
within  and  without  such  state,  and  pay  Into  the 
state  treasury  2  per  cent  of  such  a  proportion 
of  such  gross  receipts  as  the  distance  traversed 
within  the  state  bears  to  the  whole  distance 
paid  for, — Is  void  for  conflict  with  the  com- 
merce clause.  State  ex  rel.  Carr  v.  Woodruff 
Sleeping  &  Parlor  Coach  So.  114  Ind.  156,  1 
Inters.  Com.  Rep.  798,  15  N.  E.  814;  Indiana 
V.  Pullman  Palace  Car  Co.  11  BIss.  561,  16  Fed. 
193. 

And  to  the  same  effect  Is  the  case  of  Indiana 
V.  American  Exp.  Co.  7  Blss.  227,  Fed.  Cas.  No. 
7,021. 

A  law  defining  any  person,  persons,  Joint-stock 
association,  company,  or  corporation,  of  foreign 
origin,  conveying  to,  from,  or  through  the  state 
43 
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Due  process  of  law,  of  course,  requires 
some  kind  of  notice  to  the  taxpayer,  either 
actual  or  constructive,  of  the  state's  specific 
public  claim  against  him,  in  order  to  render 
his  right  to  defend  his  property  effective,  and 
as  incidental  to  such  right. 

It  imposes  an  unnecessary  burden  upon 
the  taxpayer  to  require  him  to  examine  eadi 
day  the  record  of  the  taxing  tribunal,  and 
a  slight  burden  upon  the  state  to  require 
the  taxing  tribunal  to  give  special  notice 
of  the  state's  claim  of  increase  of  valuation. 

1  Reeves,  History  of  English  Law,  Pin- 
lason's  ed.  pp.  284-286;  Coke,  Inst.  pt.  2,  p. 
50,  pt.  1,  p.  81a;  I  Broom  &  H.  Com.  pp.  163, 
164 ;  Cooley,  Const.  Lim.4th  ed.  pp.  437,  438 ; 
Bank  of  Columbia  v.  Okely,  4  Wheat.  244, 
4  L.  ed.  561 ;  Westervelt  v.  Gregg,  12  N.  Y. 
209,  62  Am.  Dec.  160;  5  Webster's  Works, 
p.  487;    Den  ex  dem.   Murray  v.   Hoboken 


Land  d  Improv,  Co.  18  How.  276,  15  L.  ed» 
374;  8tuart  v.  Palmer,  74  N.  Y.  195,  30  Am. 
Rep.  289;  San  Mateo  County  y.  Southerti^ 
P.  R,  Co.  8  Sawy.  238,  13  Fed.  722;  Santa 
Clara  County  v.  Southern  P.  R.  Co.  118  U. 
S.  394,  396,  30  L.  ed.  118,  6  Sup. 
Ct  Rep.  1132;  Yick  Wo  v.  HopkinSr 
118  U.  S.  369-371,  30  L.  ed.  226,. 
6  Sup.  Ct.  Rep.  1064;  Lent  v.  TilUon, 
140  U.  S.  326-329,  35  L.  ed.  424, 
425,  11  Sup.  Ct.  Rep.  825;  Paulsen  v.  Port- 
land, 149  U.  S.  30,  37  L.  ed.  637,  13  Sup. 
Ct.  Rep.  750 ;  Garvin  v.  Dauasman,  1 14  Ind. 
429,  16  N.  E.  826;  Campbell  v.  Dtnggins^ 
83  Ind.  482;  Tyler  v.  State,  83  Ind.  565; 
Fries  v.  BHer,  111  Ind.  66,  11  N.  E.  958; 
Johnson  v.  Lewis,  115  Ind.  492,  18  N.  £.  7; 
McEneney  v.  Sullivan,  125  Ind.  409,  25  N. 
E.  540;  Kuntz  v.  Sumption,  117  Ind.  1,  2 
L.  R.  A.  655,   19  N.  E.  474;   Santa  Clara 


money,  metals,  merchandise,  etc.,  by  express  on 
contract  with  rallroAd  or  steamboat  companies 
(except  ordinary  railroads  and  steamboats),  to 
be  an  express  company ;  and  requiring  every 
such  express  company  to  make  a  statement  of 
all  Its  receipts  for  business  done  within  the 
state  by  each  of  its  agents,  and  its  proportion 
of  gross  receipts  for  such  business  done  In  con- 
nection with  other  companies,  and  to  pay  taxes 
thereon, — Is  a  valid  statute  not  repugnant  to 
the  commerce  clause,  for  It  applies  only  to  in- 
temai  commerce,  and  taxes  only  business  begun, 
continued,  and  ended  within  the  state.  Pa- 
cific Kxp.  Co.  V.  Selbert,  142  U.  S.  339,  35  L. 
ed.  1035,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct. 
Rep.  250. 

A  state  tax  on  the  grross  receipts  from  busi- 
ness done  wholly  within  the  state  by  a  foreign 
express  company  is  valid.  Southern  Exp.  Co. 
V.  Hood.  15  Rich.  L.  66,  94  Am.  Dec.  141. 

The  receipts  of  a  foreign  telegraph  company 
from  messages  passing  between  places  in  differ- 
ent states  are  not  the  subject  of  taxation  in  the 
state  where  they  are  received.  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  32  L.  ed. 
229,  2  Inters.  Com.  Rep.  59,  8.  Sup.  Ct.  Rep. 
1127 ;  Western  U.  Teleg.  Co.  v.  Alabama  State 
Bd.  of  Assessment,  132  U.  S.  473,  sub  nom. 
Western  U.  Teleg.  Co.  v.  Seay,  33  L.  ed.  409,  2 
Inters.  Com.  Rep.  726,  10  Sup.  Ct.  Rep.  161, 
Reversing  80  Ala.  273,  60  Am.  Rep.  99 ;  West- 
em  U.  Teleg.  Co.  v.  Pennsylvania,  128  U.  S. 
39,  32  L.  ed.  345,  2  Inters.  Com.  Rep.  241, 
9  Sup.  Ct.  Rep.  6,  Reversing  110  Pa.  405,  20 
Atl.  720. 

These  decisions  must  be  regarded  as  overrul- 
ing, so  far  as  this  point  Is  concerned,  Western 
U.  Teleg.  Co.  v.  Mayer,  28  Ohio  St.  621. 

When  a  state  Imposes  a  tax  upon  the  receipts 
taken  within  Its  borders  by  a  foreign  telegraph 
company  doing  business  therein  for  messages 
taken  therein  for  transmission,  and  U  Is  made 
to  appear,  or  can  be  established  by  proof, 
how  much  of  such  receipts  were  for  messages 
passing  between  places  In  different  states,  and 
how  mfuch  thereof  were  for  messages  from  place 
to  place  wholly  wHhln  the  state,  the  tax  Is  not 
void  in  toto,  but  only  so  far  as  It  affects  busi- 
ness not  local.  Ratterman  v.  Western  U.  Teleg. 
Co.  127  U.  S.  411,  32  L.  ed.  229,  2  Intera  Com. 
Rep.  59,  8  Sup.  Ct.  Rep.  1127.  In  that  case 
the  Supreme  Court  of  the  United  States  de- 
clared that,  under  Its  decisions,  there  was  really 
no  question  but  that,  in  so  far  as  a  state  tax 
was  laid  upon  receipts  properly  appurtenant  to 
Interstate  commerce.  It  was  void ;  and,  so  far 
as  It  affected  only  commerce  wholly  within  the 
state.  It  was  valid. 
CO  L.  R.  A. 


X.  Excises. 
a.  Domestic  corporations. 

The  exercise  of  the  authority  which  every 
state  possesses  to  tax  corporations  and  all  their 
property,  real  and  personal,  and  their  fran- 
chises, and  to  graduate  the  tax  upon  the  cor- 
porations according  to  their  business  or  income- 
or  the  value  of  their  property,  when  this  Is  not 
done  by  discriminating  against  rights  held  lik> 
other  states,  and  the  tax  Is  not  on  Imp(»'ts,  ex- 
ports or  tonnage  or  transportation,  cannot  be  re- 
garded as  conflicting  with  any  constitutional 
power  of  Congress.  Delaware  Railroad  Tax,  18- 
Wall.  206,  sub  nom.  Minot  v.  Philadelphia,  W. 
&  B.  R.  Co.  21  L.  ed.  888. 

The  state,  said  Field.  J.,  In  that  case,  may 
impose  taxes  upon  the  corporation  as  an  entity 
existing  under  its  laws,  as  well  as  upon  the 
capital  stock  of  the  corporation,  or  its  separate- 
corporate  property.  And  the  manner  in  which 
its  value  shall  be  assessed,  and  the  rate  of  tax- 
ation, however  arbitrary  or  caprlclons,  are  mere- 
matters  of  legislative  dlscrertlon. 

A  tax  imposed  upon  the  franchise  or  business 
of  every  domestic  corporation,  Joint-stock  com- 
pany, or  association  according  to  its  capital 
stock  employed  within  the  taxing  state,  is- 
neither  in  form  nor  substance  obnoxious  to  any 
provisiop  of  the  Federal  Constitution.  It  in- 
terferes in  no  respect  with  commerce  with  for- 
eign nations  or  among  the  several  states.  It  Is- 
confined  to  capital  employed  In  the  state  by 
an  entity  existing  under  Its  laws,  and  the  man- 
ner In  which  its  value  shall  be  assessed  and  the- 
rate  of  taxation  are  maitters  of  legislative  dis- 
cretion. In  no  aspect  does  it  profess  to  regu- 
late commerce,  nor.  In  any  proper  sense,  does- 
it  have  that  effect.  People  ea  reL  Piatt  v. 
Wemple,  117  N.  Y.  136,  6  L.  R.  A.  303,  2  Inters. 
Com.  Rep.  735,  22  N.  E.  1046. 

A  domestic  corporation  carrying  on  both  in- 
terstate and  local  commerce,  subjected  in  Its- 
home  state  to  taxation  upon  its  corporate  fran- 
chises,'the  tax  being  measured  by  the  amount 
of  capital  stock  empdoyed  within  the  state  with- 
out distinction,  whether  employed  locally  or  not, 
is  not  exempt  from  any  part  of  the  tax  by  rea- 
son of  the  commerce  clause  of  the  Federal 
Constitution.  People  ex  rel.  Postal  Teleg.  Ca- 
ble Co.  V.  Campbell,  70  Hun,  507,  24  N.  Y.  Supp. 
208. 

When  a  tax  Imposed  by  a  state  is  laid  upon 
the  franchise  or  business  of  a  corporation,  and 
not  upon  its  property,  although  It  Is  determined' 
according  to  the  amount  of  its  property  and  as- 
sets employed  within   the  state,  the  fact  that 
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County  Y,  Southern  P.  R,  Co,  9  Sawy.  165, 
18  Fed.  385;  Pemhina  Consol.  Silver  Min. 
d  Mill.  Co.  V.  Pennsylvania,  125  U.  S.  181, 
189,  31  L.  ed.  650,  653,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct.  Rep.  737;  Minneapolis  d  St. 
L,  R.  Co.  V.  Beckwith,  129  U.  S.  26,  28,  32 
L.  ed.  585,  586,  9  Sup.  Ct.  Rep.  207;  Home 
Ins,  Co.  V.  Ncu?  York,  134  U.  S.  606,  33  L. 
ed.  1031,  10  Sup.  Ct.  Rep.  593;  Cooper  v. 
Wandsworth  Dist.  Bd,  of  Works,  14  C.  B. 
N.  S.  181 ;  Scott  V.  Toledo,  1  L.  R.  A.  688, 
36  Fed.  385;  Palmer  v.  MoMahon,  133  U.  S. 
669,  33  L.  ed.  776,  10  Sup.  Ct.  Rep.  324; 
Spencer  v.  Merchant,  126  U.  S.  355,  356,  31 
L.  ed.  767,  768,  8  Sup.  Ct.  Rep.  921;  Cooley, 
Taxn.  2d  ed.  pp.  363,  364,  51;  1  Desty, 
Taxn.  §  114;  Burroughs,  Taxn.  §  101;  Ken- 
tucky Railroad  Taw  Cases,  115  U.  S.  321, 
sub  nom.  Cincinnati,  N.  0.  d  T.  P.  R.  Co. 
V.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ot.  Rep. 


57 ;  Davidson  v.  yew  Orleans,  96  U.  S.  104, 
24  L.  ed.  619;  Hagar  v.  Reclamation  Dist, 
No.  108,  111  U.  S.  711,  28  L.  ed.  573,  4  Sup. 
Ct.  Rep.  663;  Hurtado  v.  California,  110  U. 
S.  535,  536,  28  L.  ed.  238,  4  Sup.  Ct.  Rep. 
Ill,  292;  Dent  v.  West  Virffinia,  129  U.  S. 
123,  124,  32  L.  ed.  626,  9  Sup.  Ct.  Rep.  231; 
Williams  v.  Albany  County,  122  U.  S.  163- 
165,  30  L.  ed.  1089,  7  Sup.  Ct.  Rep.  1244; 
State  ex  rel,  Qoff  v.  Dodge  County,  20  Neb. 
595,  31  N.  W.  117;  State  v.  Northern  Belle 
Mill  d  Min,  Co,  12  Nev.  89;  South  Platte 
hand  Co.  v.  Buffalo  County,  7  Neb.  253; 
Siouw  City  d  P.  R,  Co,  v.  Washington 
County,  3  Neb.  30;  Patten  v.  Oreen,  13  Cal. 
325;  People  v.  Reynolds,  28  Cal.  Ill;  Los 
Angeles  v.  Los  Angeles  City  Waterworks 
Co.  49  Cal.  638;  Cleghorn  v.  Postleujaite, 
43  111.  429;  Darling  v.  Qunn,  50  111.  424; 
McConkey  v.  Smith,  73  111.  313;  First  Nat. 


part  of  such  property  and  assets  consists  of 
nierctrandlse  Imported  from  foreign  countries  by 
such  corporation,  and  head  in  the  original,  un- 
broken packages  as  Imported,  and  of  open  ac- 
counts arising  from  tbe  sales  of  like  merchan- 
dise In  the  same  condition,  will  not  entitle  the 
corporation  to  a  corresponding  abatement  of  the 
tax.  People  ew  rel.  Wiebusch  &  H.  Co.  y.  Rob- 
erts. 19  App.  Dlv.  574,  46  N.  Y.  Supp.  570,  Af- 
firmed In  154  N.  Y.  101,  47  N.  B.  980. 

A  tax  upon  the  corporate  franchise  of  a  do- 
mestic corporation  computed  according  to  the 
amount  of  capital  employed  by  it  within  the 
state,  in  a  case  where  the  subject  thereof  Is  a 
manufacturer,  and  would,  by  the  terms  of  the 
statute,  be  exempt  if  wholly  engaged  in  manu- 
facturing within  the  state,  is  not  rendered  in- 
valid by  the  fact  that,  besides  manufacturing 
within  the  state,  the  only  other  business  the 
corporation  does  therein  Is  the  importation  from 
foreign  countries  of  goods  of  the  same  kind  that 
It  m€Lnufactures  and  the  sale  thereof  in  the  or- 
iginal, unbroken.  Imported  packages  In  connec- 
tion with  the  sale  of  its  own  manufactures. 
People  ew  rel.  William  J.  Matheson  &  Co.  t. 
Roberts.  158  N.  Y.  162,  52  N.  B.  1102. 

A  domestic  corporation  organized  under  a 
general  railroad  act  is  liable,  first,  to  a  state  tax 
upon  Its  corporate  franchise  or  business  at  a 
rate  fixed  by  a  percentage  of  Its  gross  earnings 
for  transportation  business  transacted  within 
the  state ;  and,  second,  for  the  privilege  of  exer- 
cising 4ts  corporate  franchise,  or  carrying  on  its 
business  In  an  organized  or  corporate  capacity, 
to  an  annual  excise  tax  or  license  fee  equal  to 
a  percentage  of  Its  gross  earnings  from  trans- 
portation or  transmission  business  originating 
and  terminating  within  the  state,  and  not  In- 
cluding earnings  from  interstate  business,  when 
its  entire  business  consists  of  loading,  unload- 
ing, and  storing  grain  and  freight  going  to  or 
coming  from  places  in  other  states,  at  an  ele- 
vatxir  and  warehouse  with  appurtenant  railroad 
tracks  that  it  owns  In  a  harbor  of  Its  own  state, 
where  it  has  no  boats  or  railroad  roiling  stock 
of  its  own.  People  ex  ret.  Connecting  Terminal 
it.  Co.  V.  Miller,  82  N.  Y.  Supp.  582. 

The  subjecting  of  a  domestic  manufacturing 
company  to  a  franchise  or  license  tax  because 
it  does  business  without  the  state,  when  manu- 
facturing companies  that  carry  on  their  busi- 
ness within  the  state  are  exempted  therefrom, 
is  not  a  discriniiinatlon  against  those  engaged 
in  Interstate  commerce.  State  v.  Under- 
gixwind  Cable  Co.  (N.  J.  Eq.)  18  Atl.  581. 

Because  a  corporation  is  engaged  in  making 
elf^ctrlc  cables,  and  ptrforms  Its  functions  In 
another  state,  it  cannot  be  said,  ipso  facto,  to 
GO  L.  R.  A. 


be  engaged  in  interstate  commerce  and  for  that 
reason  not  subject  tx>  a  license  tax  on  its  fran- 
chise in  the  state  where  It  was  Incorporated. 
Standard  Underground  Cable  Co.  v.  Atty.  Gen. 
46  N.  J.  Eq.  270,  19  Atl.  733. 

A  state  may  constitutionally  tax  its  own  cor- 
porations upon  their  franchise,  right,  or  priv- 
ilege tx>  be  a  corporation  aggregate,  and  to  do 
business  as  such,  Irrespective  of  the  character 
of  the  investments  or  business.  n«nce,  a  tax 
upon  the  franchise  of  a  domestic  corporation 
empowered  to  do  an  Interstate  and  foreign  com- 
mercial business,  even  if  actually  exclusively  en- 
gaged therein,  is  not  violative  of  the  commerce 
clause  In  the  Federal  Constitution.  It  is,  of 
course,  otherwise  as  to  a  tax  upon  the  busi- 
ness Itself,  or  on  the  privilege  of  doing  it.  in- 
stead of  upon  the  right  or  privilege  of  cor- 
porate existence.  Honduras  Commercial  Co.  v. 
State  Board,  54  N.  J.  L.  278,  23  Atl.  668. 

A  corporation  Is  none  the  less  a  domestic 
one,  and  embraced  by  a  statute  Imposing  a  fran- 
chise tax  upon  the  right  of  such  to  corporate 
existence,  because  it  also  has  been  Incorporated 
in  an  adjoining  state,  and,  being  a  bridge  com- 
pany between  two  states,  cannot  lawfully  exist 
and  do  business  without  both  charters.  Nor  is 
it  exempt  from  su<;h  a  tax  because  wholly  en- 
gaged in  Interstate  commerce,  or  because  the 
river  It  bridges  has  been  by  compact  between 
the  states  It  separates  declared  a  public  high- 
way free  to  all.  Lumbervllie  Delaware  Bridge 
Co.  V.  State  Board,  55  X.  J.  L.  529,  sub  nom. 
State,  Lumbervllie  Delaware  Bridge  Co.,  Pros- 
ecutors V.  State  Board,  25  L.  R.  A.  184.  26 
Atl.  711. 

The  right  of  a  state  to  levy  and  collect  taxes 
upon  tbe  value  of  the  corporate  franchise  it  has 
granted.  In  the  same  way  and  at  the  same  rate 
that  it  taxes  other  franchises  and  property,  is 
not  at  all  affected  by  the  circumstance  that  the 
oorporatlon  Is  solely  one  owning  and  maintain- 
ing an  interstate  bridge  across  a  navigable  river 
flowing  between  its  own  and  an  adjoining  state, 
over  which  passes  Interstate  commerce  from 
which  the  corporation  so  taxed  collects  tolls. 
Henderson  Bridge  Oo.  v.  Com.  99  Ky.  623,  29  L. 
R.  A.  73.  31  S.  W.  480,  Afllrmed  In  166  V.  S. 
150,  41  L.  ed.  958,  17  Sup.  Ct.  Rep.  532,  Fol- 
lowed In  Henderson  Bridge  Co.  v.  Negley,  23 
Ky.  L.  Rep.  746,  63  S.  W.  989. 

And  a  tax  upon  the  franchise  of  a  domestic 
corporation  owning  and  operating  a  ferry  be- 
tween its  home  state  and  another,  and  so  en- 
gaged exclusively  in  Interstate  commerce,  is  not 
violative  of  the  commerce  clause  of  the  Consti- 
tution of   the   United   States.     Louisville  &   J. 
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Bank  v.  Cook,  77  111.  622;  People  v.  Ward, 
105  111.  620;  Phillipe  v.  Stevens'  Point,  25 
Wig.  694;  Matheaon  v.  Mzomanie,  20  Wis. 
191;  Qrieicold  v.  Union  School  Diet,  24 
Mich.  262 ;  People  ex  rel.  Butler  v.  Saginaw 
County,  26  Mich.  22;  Thomas  v.  Gain,  35 
Mich.  155,  24  Am.  Rep.  535;  Whiteford  Twp. 
V.  Phinney,  53  Mich.  130,  18  N.  W.  593; 
Phillips  V.  New  Buffalo  Twp.  64  Mich.  683, 
31  N.  W.  581 ;  Leavenworth  County  v.  Lang, 
8  Kan.  284;  Kansas  JP,  iJ.  Co.  v.  Russell,  8 
Kan.  568;  Griffith  v.  Watson,  19  Kan.  23; 
yic'Zfe  V.  Columbia  L.  /tw.  Oo.  11  Mo.  App. 
374;  Pulaski  County  Bd.  of  Equalization 
Cases,  49  Ark.  518,  6  S.  W.  1;  Brown  v. 
Denver,  7  Colo.  305,  3  Pac.  455;  Griffin  v. 
Miaon,  38  Mias.  424;  State,  Clark,  Prose- 
cutor, V.  Mulford,  43  N.  J.  L.  550;  State, 
Mutual  Ben,  L.  Ins.  Co.,  Prosecutor,  v.  Ut- 
ter, 33  N.  J.  L.  183;  Philadelphia  v.  Ifilier, 


49  Pa.  440;  Ulman  v.  Baltimore,  72  Md. 
587,  11  L.  R.  A.  224,  228,  20  Atl.  141,  21 
Atl.  709. 

Acts  of  1893,  chap.  171,  denies  to  com- 
plainant the  equal  protection  of  the  laws 
because  it  requires  appellant,  unlike  the 
great  mass  of  Indiana  taxpayers:  (1)  To 
deliver  to  the  state  of  Indiana  a  part  of 
its  property  wholly  outside  the  jurisdiction 
of  the  state  of  Indiana;  (2)  to  pay  to  the 
state  of  Indiana  a  trilmte  on  account  of  its 
present,  and  expected,  future,  successful 
business  management;  and  (3)  to  pay  to 
the  state  of  Indiana  an  indefinite  amount  in 
addition  to  the  above  amounts,  dependent 
on  special  conditions  of  business  having  no 
direct  relation  to  appellant. 

The  states  in  which  the  property  is  of 
maximum  value  per  mile  will  not  give  up  a 
part  of*  the  value  which  they  mignt  right* 


i^erry  Co.  v.  Com.  22  Ky.  L.  Rep.  446,  57  S.  W. 
624. 

Although  the  decision  In  this  case  was  re- 
versed In  the  Supreme  Court  of  the  United 
States  (188  U.  S.  385,  47  L.  ed.  — .  23  Sup.  Ct. 
Rep.  468),  this  proposition  Is  unaffected.  The 
reversal  went  upon  the  ground  that  a  state.  In 
subjecting  a  corporation  of  Its  own  creation  to 
a  franchise  tax  computed  by  capitalizing  the 
net  earnings  and  deducting  the  value  of  the 
tangible  property,  was  bound,  also,  to  exclude 
the  value  of  franchises  granted  by  another  state 
which  It  held  and  owned,  and  that  were  neces- 
sary to  Its  operations.  And,  because  this  had 
not  been  done,  the  Judgment  was  not  allowed 
to  stand. 

In  Memphis  &  L.  R.  R.  Co.  v.  Nolan,  14  Fed. 
532,  the  court  refused  an  Injunction  to  restrain 
the  collection  of  a  state  tax  laid  upon  a  rail- 
road corporation  with  a  terminal  at  Memphis, 
Tennessee,  and  engaged  wholly  in  Interstate 
commerce,  Imposed  as  a  license  or  privilege  tax 
for  the  doing  of  an  express  business.  The  re- 
port does  not  show  whether  the  railroad  com- 
pany was  a  domestic  or  a  foreign  one.  If  It 
was  a  domestic  corporation  the  state  which  cre- 
ated It  doubtless  had  the  right  to  lay  such  a  tax 
upon  it ;  if  not  the  tax  was  aInMSt  certainly  il- 
legal. 

A  limited  partnership  enjoying  privileges  es- 
sentially like  franchises  of  corporations,  and 
engaged  in  mining  coal  and  shipping  it  to  points 
outside  of  the  state,  is  liable  to  a  state  tax  on 
each  ton  mined  in  the  state  where  it  Is  organ- 
ized, and  such  a  tax  Is  not  a  burden  on  inter- 
state commerce,  but  really  on  privileges  exer- 
cised wholly  within  the  taxing  state.  Com.  v. 
Sandy  Lick  Gas,  Coal,  &  Coke  Co.  1  Dauphin 
Co.  Rep.  314. 

A  statute,  however,  which  Imposes  a  specific 
tax  upon  mining,  smelting,  and  ore-refining  com- 
panies, discriminating  between  minerals  mined 
and  reduced  within  the  enacting  state  and  those 
removed  therefrom  before  smelting,  whereby  all 
the  former  are  free  from  taxation  and  all  the 
latter  are  taxed  a  cent  and  a  half  per  ton,  Is  a 
direct  burden  upon  interstate  commerce,  and 
therefore  unconstitutional  and  void.  Jackson 
Min.  Co.  V.  Auditor  Oen.  32  Mich.  488. 

A  state  may  impose  upon  Insurance  corpora- 
tions chartered  by  Itself  a  tax  upon  their  en- 
tire business  as  evidenced  by  their  premium  re- 
ceipts from  all  sources,  both  within  and  without 
the  state,  without  thereby  coming  in  conflict 
with  the  Constitution  of  the  United  States.  In- 
surance Co.  of  N.  A.  V.  Com.  87  Pa.  178,  30  Am. 
Rep.  362. 

That  the  premiums  have  been  received  for  In- 
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Burlng  imported  goods  that  remain  in  bonded 
warehouses  in.  the  original  packages  makes  no 
difference.  People  v.  National  F.  Ins.  Co.  27 
Uun,  188. 

b.  Consolidated   corporations   and   corporations 
holding  franchises  from  different  govern- 
ments. 

The  exaction  by  a  state  of  any  sum  it  chooses 
to  name,  or  computes  by  any  method  it 
chooses  to  employ,  as  a  condition  upon  which, 
alone,  it  will  permit  the  consolidation  of  rail- 
roads incorporated  in  other  states  with  one  of 
its  own,  and  permit  the  consolidated  corporation 
to  acquire,  in  its  territory,  the  rights  and  priv- 
ileges of  its  own  corporation,  is  not  in  any 
s^ise  a  burden  or  restriction  upon  Interstate 
commerce,  whether  the  exaction  Is  called  a  fee, 
a  tax,  or  a  license.  The  question  is  not  one  of 
the  power  of  a  state  to  lay  a  charge  upon  in- 
terstate commerce,  nor  yet  of  its  right  to  pre- 
vent a  corporation  engaged  therein  from  carry- 
ing It  on  within  its  confines,  but  simply  its 
right  to  fix  conditions  upon  which  its  law  re- 
specting the  consolidation  of  corporations  may 
be  availed  of.  Ashley  v.  Ryan,  153  U.  S.  436, 
38  L.  ed.  773,  4  Inters.  Com.  Rep.  664,  14  Sup. 
Ct.   Rep.  805. 

A  license  fee  exacted  by  a  state  from  its  own 
corporation  (the  operator  of  a  ferry  between  it 
and  an  adjoining  state),  of  a  specific  sum  for 
each  boat  It  owns  not  graduated  by  the  tonnage, 
is  const! tutlonaJ.  The  fact  that  the  boats  are 
enrolled  and  licensed  under  the  national  laws 
does  not  render  the  corporation  Immune.  Such 
an  exaction  Is  no  tonnage  charge,  no  duty  or 
Impost,  nor  any  burden  upon  commerce.  Wig- 
gins Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365, 
27  L.  ed.  419,  2  Sup.  Ct.  Rep.  257. 

A  bridge  company  is  lawfully  subjected  by 
the  state  which  chartered  it  to  taxation  upon 
Its  capital  stock,  notwithstanding  its  bridge 
crosses  a  navigable  river  to  anoither  state,  and 
It  has  been  chartered,  also,  by  such  state,  and 
received,  as  well,  the  consent  of  Congress  to 
build  and  maintain  Its  structure.  Qulncy  R. 
Bridge  Co.  v.  Adams  County,  88  111.  615. 

The  taxation  by  a  state  which  granted  the 
charter  of  one  of  the  constituents  of  a  consol- 
idated corporation  and  gave  it  permission  to 
consolidate,  of  the  capital  stock  of  the  consol- 
idated company,  when  such  company  exclusively 
owns  and  operates  a  bridge  across  a  navigable 
river  between  two  states  over  which  Interstate 
commerce  passes  upon  payment  of  tolls,  is  not  a 
burden  upon  such  commerce.  Keokuk  &  H. 
Bridge  Co.  v.  Illinois.  175  U.  S.  626,  44  L.  ed. 
299,  20  Sup.  Ct  Rep.  205. 
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fully  assess  for  the  benefit  of  their  neigh- 
bors. On  the  oontrary,  if  the  corporation 
is  chartered  in  one  state,  as  is  the  appel- 
lant in  this  case  (by  the  state  of  New 
York),  that  state  may  assess  it  upon  the 
whole  value  of  tlie  capital  stock. 

PuUman'8  Palace  Car  Co,  v.  Pennsylvama, 
141  U.  S.  18,  33,  35  L.  ed.  613,  620,  3  Inters. 
Ck>m.  Rep.  595,  11  Sup.  Ct.  Rep.  876. 

The  market  value  of  stodcs  is  not  a  true 
measure  of  value  of  the  property  of  any 
corporation. 

Acts  of  1893,  chap.  171,  denies  to  the  ap- 
pellant, as  an  incorporated  owner  of  tele- 
graph property  in  Indiana,  the  equal  pro- 
tection of  the  laws,  because: 

1.  It  establishes  a  compulsory  rule  of  val- 
uation which  is  not  applied  to  other  tax- 
payers, and  which  is  unjust  as  necessarily 
imposing   an   exorbitant  valuation   on   the 


portion  of  appellant'^  telegraph  plant  sit- 
uated in  Indiana,  a  state  in  which  appel- 
lant's plant  is  of  minimum  average  value 
per  mile,  without  the  possibility  of  the  ap- 
pellant obtaining  a  corresponding  deduction 
in  other  states  and  countries,  where  it  owns 
connected  property  of  greater  average  value 
per  mile. 

2.  It  establishes  a  compulsory  rule  of  val- 
uation which  is  not  applied  to  other  tax- 
payers, and  which  requires  the  state  board 
to  impose  an  exorbitant  valuation  on  the 
appellant's  telegraph  plant  in  Indiana,  by  a 
process  whereby  it  practically  imports  tem- 
porarily into  Indiana  many  elements  of 
value  attaching  actually,  or  in  the  belief 
of  buyers  and  sellers  of  appellant's  shares, 
wholly  to  the  business  of  appellant,  and  hav- 
ing no  relation  to  the  value  of  its  property; 
and  whereby  it  practically  imports  tempo- 


A  general  act  relating  to  the  Imposition  and 
collection  of  taxes,  which,  after  enumerat- 
ing certain  corporations,  embraces  ail  others 
created  pursuant  to  the  laws  of  the  enacting 
state,  and  requires  each  of  them  to  pay  yearly 
a  li<:enBe  fee  or  tax  of  a  fif>ecifled  per  cent  on 
the  amount  of  its  capital  stock,  is  one  taxing 
the  franchise  right  of  corporate  existence ;  and, 
therefore,  when  it  is  app4ied  to,  and  enforced 
against,  a  domestic  corporation  owning  and  op- 
erating a  bridge  across  a  navigable  river  flow- 
ing between  the  home  state  and  another,  which, 
also,  has  granted  it  a  charter,  and  whose  busi- 
ness is  wholly  interstate  commerce,  there  is  no 
violation  of  the  commerce  clause  of  the  Feder- 
al Constitution.  Lumberrllle  Delaware  Bridge 
Co.  V.  State  Board,  65  N.  J.  L.  529,  aub  nom. 
State,  Lumberyllle  Delaware  Bridge  Co.,  Prose- 
cutors v.  State  Board,  25  L.  R.  A.  134,  26  Atl. 
711.  Qarrlson,  J.,  writing  for  the  court  in  that 
case,  carefully  reviews  and  claasifles  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States  annulling  and  sustaining  staet  tax  la-ws 
more  or  less  affecting  interstate  commerce.  And 
he  lucidly  states  the  distinction  between  a  tax 
upon  the  right  of  corporate  existence, — to  do 
business  at  all  in  an  organized  corporate  ca- 
pacity,— and  a  tax  upon  the  business  actually 
done,  or  upon  the  privilege  of  doing  a  partic- 
ular kind  of  business. 

A  state  which  charters  a  corporation  to  build 
a  bridge  across  a  navigable  river  which  parts  it 
from  an  adjoining  state  may  properly  Include 
the  franchise  it  has  granted,  in  generally  val- 
uing the  property  of  such  corporation  for  the 
purposes  of  taxation.  It  may  do  this  notwith- 
standing the  other  state  has  granted  similar 
franchises  to  such  corporation,  and  the  cor- 
poration Itself  has  conformed  to  the  require- 
ments of  an  act  of  Congress  In  respect  of 
bridges  across  such  river,  and  notwithstanding, 
too,  the  bridge  Is  both  a  post  route  and  a  con- 
duit for  interstate  commerce,  and  its  main- 
tenance the  sole  tMisiness  of  such  corporation. 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S. 
150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532.  The 
proposition  is  unafTected  by  the  argument  of  the 
dissenting  members  of  the  court.  They  dis- 
sented because  they  thought  the  statute  sub  ju- 
dice  laid  a  burden  upon  interstate  commerce  by 
taxing  the  earnings  of  the  bridge,  and  that  the 
assessment  under  it  necessarily  included  fran- 
chises granted  by  another  state  and  the  general 
government. 

In  Louisville  &  J.  Ferry  Co.  v.  Kentucky,  188 
U.  S.  385,  47  L.  ed.  — ,  23  Sup.  Ct.  Rep.  483, 
Reversing  22  Ky.  L.  Rep.  446,  57  S.  W.  624,  the 
Supreme  Court  of  the  United  States,  having 
60  L.  R.  A. 


held  the  tax  In  dispute  invalid  because  foreign 
franchises  which  the  state  had  no  Jurisdiction 
to  tax  were  included  as  elements  of  value  in  the 
assessment,  declined  to  consider  a  question  pre- 
sented by  the  record  and  discussed  by  counsel, 
whether  the  taxation  by  the  home  state  of  the 
domestic  corporation's  franchise  from  the  ad- 
Joining  foreign  state  to  transport  by  ferry  per- 
sons and  property  from  such  other  state  to  the 
home  state  was  not,  by  necessary  effect,  a  bur- 
den on  Intenrtate  commerce  forbidden  by  the 
Federal  Constitutioo. 

Under  a  statute  for  the  payment  of  a  state 
tax  by  every  corporation  formed  for  transporta- 
tion purposes  and  doing  business  within  the 
taxing  state,  as  a  tax  upon  its  corporate  fran- 
chise or  business,  of  a  fraction  of  -  per  cent 
upon  its  gross  earnings  In  such  state  for  tolls, 
transportation,  telephone,  telegraph,  or  express 
Iraslness  transacted  In  such  state,  the  computa- 
tion of  the  earnings  of  a  domestic  railroad  cor- 
poration forming  part  of  a  consolidated 
company  operating  an  Interstate  and  foreign 
line  may  Include,  not  only  receipts  from  busi- 
ness begun,  continued,  and  ended  within  the 
taxing  state,  but,  as  well,  such  part  of  the  re- 
ceipts as  may  be  aiiiportloned  to  it  for  business 
done  within  the  state  whether  beginning  or  end- 
ing outside  of  it.  There  is  no  conflict  in  such 
case  with  the  commerce  clause  of  the  Federal 
Constitution.  People  ew  rel,  Dunkirk,  A.  Val- 
ley &  P.  R.  Co.  V.  Campbell,  74  Hun,  210,  26 
N.  Y.  Supp.  832. 

c.  Foreign  oorporationa. 
1.  Eteclusion  and  conditional  admission. 

There  Is  certainly  one  exception  to  the  gen- 
eral rule  that  a  state  may,  with  or  without  rea- 
son, absolutely  exclude  from  its  territory  any 
foreign  corporation,  or,  admitting  it,  attach  to 
its  permission  to  come  in  any  conditions  It 
chooses.  That  exception  is  in  favor  of  a  for- 
eign corporation  which  is  an  agency  of  the  Fed- 
eral government.  If,  saSd  Mr.  Justice  Bradley 
in  Stockton  v.  Baltimore  &  N.  Y.  B.  Co.l  Inters. 
Com.  Rep.  411,  32  Fed.  9,  14,  Congress  should 
employ  a  corporation  of  shipbuilders  to  con- 
struct a  man-of-war,  it  would  have  the  right 
to  purcliase  the  necessary  timber  and  iron  In 
any  state  of  the  Union;  and  to  this  statement 
Mr.  Justice  Field  in  Pembina  Consol.  Silv.  Min. 
&  Mill.  Co.  V.  Pennsylvania,  125  U.  S.  181,  31 
L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct. 
Rep.  737,  added,  **wlthout  the  permission,  and 
against  the  prohibition,  of  the  state.'* 

There    is,    doubtless,    one    other    exception. 
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rarily  into  Indiana  all  the  property,  rights, 
and  franchises  of  appellant,  regardless  of 
the  part  of  the  world  in  which  they  may  be 
situated,  or  under  what  exclusive  jurisdic- 
tion they  fall. 

3.  It  establishes  a  compulsory  rule  of  val- 
uation which  is  not  applied  to  other  tax- 
payers, and  which  classifies  the  appellant  on 
account  of  the  character  of  its  personality. 

Banta  Clara  County  v.  Bouthem  P.  R.  Co. 
118  U.  S.  394,  306,  30  L.  ed.  118,  6  Sup.  Ct. 
Kep.  1132;  Pembina  Consol.  Silver  Mill,  d 
Min.  Co.  V.  Pennsi/lvania,  126  U.  S.  181,  189, 
31  L.  ed.  650,  653,  2  Intera  Com.  Rep.  24, 
8  Sup.  Ct.  Rep.  737;  Minneapolis  d  8t.  L. 
U.  Co.  V.  Beckioith,  129  U.  S.  26,  28,  32  L. 
ed.  585,  586,  9  Sup.  Ct.  Rep.  207;  Ilome 
Ins.  Co.  V.  New  York,  134  U.  S.  606,  33  L. 
ed.  1031,  10  Sup.  Ci;.  Rep.  593;  California 
V.  Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed. 


150,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct  Rep. 
1073;  Ban  Francisco  v.  Central  P.  R.  Co.  63 
Cal.  467 ;  Chicago  d  N.  W.  R.  Co.  v.  Whit- 
ton,  13  Wall.  283,  284,  20  L.  ed.  675,  576; 
Ohio  d  M.  R.  Co.  V.  Wheeler,  1  Black,  297, 
17  L.  ed.  133;  MuUer  v.  Dows,  94  U.  S.  447, 
448,  24  L.  ed.  208,  209 ;  Pennsylvania  R.  Co. 
v.  St.  Louis,  A.  d  T.  H.  R.  Co.  118  U.  S. 
295,  296,  30  L.  ed.  87,  6  Sup.  Ct.  Rep.  1094; 
Canada  Southern  R.  Co.  v.  Qehhard,  100  U. 
S.  627,  27  L.  ed.  1020,  3  Sup.  Ct.  Rep.  363; 
Nashua  d  L.  R.  Corp.  v.  Boston  d  L.  R. 
Corp.  136  U.  S.  376-381,  34  L.  ed.  368-370, 
10  Sup.  Ct.  Rep/  1004;  Racine  d  M.  R.  Co. 
V.  Farmers'  Loan  d  T.  Co.  49  111.  331,  95 
Am.  Dec.  595;  Quincy  R.  Bridge  Co.  v. 
Adams  County,  88  111.  615;  Chicago  d  N. 
W.  R.  Co.  V.  Auditor  General,  53  Mich.  79, 
18N.'W.  586. 
Acts  of  1893,  chap.  171,  is  in  violation  of 


Probably  a  foreign  corporation  which  has  com- 
piled with  aJl  the  temiB  and  cooditioDe  of  the 
act  of  Congress  o€  July  24,  1866,  to  aid  in  the 
cofDstructlon  ot  telegraph  lines,  and  to  secure 
to  the  government  the  use  of  the  same  for 
postal,  military,  and  other  purposes,  has  an 
absolute  riglit  to  enter  any  state  and  acquire 
therein  necessary  facilities  for  transacting  the 
business  of  interstate  and  international  teleg- 
raphy, and  to  carry  on  such  business.  Penaa- 
cola  Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S. 
1,  12.  24  L.  ed.  708,  711. 

One  of  the  qualifications  upon  the  power  of  a 
state  with  revpect  of  admitting  foreign  corpo- 
rations, that  was  estabiltfied  by  this  decision, 
said  Mr.  Justice  Field,  afterwards,  la  that  It 
cannot  exclude  from  its  limits  a  corporation 
engaged  In  Interstate  or  foreign  commerce. 
Horn  Sliver  Mln.  Co.  v.  New  York,  143  U.  S. 
305,  36  L.  ed.  164,  4  Inters.  Com.  Rep.  67,  12 
Sup.  Ot.  Rep.  403. 

But  the  decision  did  not  go  quite  to  this  ex- 
tent. It  decided  no  more  than  that  a  state  was 
powerless  to  exclude  a  foreign  telegraph  corpo- 
ration engaged  in  foreign,  interstate,  and  na- 
tional business,  which  had  complied  with  the 
act  of  Congress  Just  referred  to.  from  occupy- 
ing national  poet  roads  within   its  boundarlea* 

Yet  there  are  to  be  found  in  the  decisions 
many  expressions  of  opinion  which  appear  to 
warrant  the  statement  that  a  state  has  no 
power  to  keep  out  of  Its  territory  a  foreign  cor- 
poration whose  business  Is  exclusively  foreign 
or  Interstate  commerce,  or  both. 

The  only  limitation,  said  Mr.  JusUce  Field, 
on  another  occasion,  upon  the  power  of  a  state 
to  exclude  a  foreign  corporation  from  doing 
business  within  its  limits,  or  hiring  offices  for 
that  puipose,  or  to  exact  conditions  for  allow- 
ing it  to  do  business  or  hire  offices  there,  arises 
wh<»re  the  corporation  Is  in  the  employ  of  the 
Federal  government,  or  where  Its  business  is 
strictly  commerce,  Interstate  or  foreign.  The 
control  of  such  commerce,  being  In  the  Federal 
government,  is  not  to  be  restricted.  Pembina 
Consol.  Silv.  Mln.  &  Mill.  Co.  v.  Penneylvajila, 
123  C.  S.  181,  190,  31  L.  ed.  650,  654,  2  Inters. 
Com.  Rep.  24.  8  Sup.  Ct.  Rep.  737. 

The  question  is  squorely  presented.  It  was 
■aid  in  another  case,  whether  a  state,  as  a  con- 
dition of  doing  business  within  Its  Jurisdiction, 
may  exact  a  license  tax  from  a  telegraph  com- 
pany n  large  part  of  whose  business  is  the 
transmission  of  messages  from  one  state  to 
another  and  between  the  United  States  and  for- 
eign countries,  and  which  Is  invested  with  the 
powers  and  privileges  conferred  by  the  act  of 
Congress  of  July  24,  1866,  and  other  acts  in  ' 
60  L.  R.  A. 


title  65,  Rev.  Stat.  Can  a  state  prohibit  such 
a  comipany  from  doing  such  a  business  within 
its  Jurlsdlctioa  unless  It  will  pay  a  tax  and  pro- 
cure a  license  for  the  privilege?  If  it  can,  it 
can  exclude  such  companies,  and  prohibit  the 
transaction  of  such  business,  altogether.  We 
are  not  prepai^d  to  say  that  this  can  be  done. 
Leloup  V.  F^rt  of  Mobile,  127  U.  S.  640,  82 
L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct. 
Rep.  1380. 

The  exceptions  to  the  rule  that  a  corpora- 
tion may  not  do  business  in  a  state  which  did 
not  create  it»  save  by  its  consent,  which  it  is 
free  to  withhold  without  reason,  embrace  only 
cases  where  a  foreign  corporation  rests  its  right 
to  enter  upon  the  Federal  nature  of  Its  busi- 
ness, as  where  it  has  derived  its  being  from  an 
act  of  Congress,  and  is  an  agency  of  the  goTem- 
ment  performing  govemmentaB,  or  quasi  gov- 
ernmental, functions,  or  is  an  instrument  of, 
or  engaged  in,  interstate  or  foreign  commerce. 
Hooper  v.  California,  155  U.  S.  648,  39  L.  ed. 
297,  6  Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
207. 

The  law  is  thoroughly  settled  that  a  state 
msLy  exclude  from  Its  llmtts  foreign  corporations 
seeking  to  do  business  therein,  and  may  Impose 
whatever  limitations  and  restrictions  it  may 
choose  as  conditions  upon  their  right  to  come 
Into  the  state  and  do  business  with  Its  cltlsens. 
But  the  rule  does  not  apply  to  foreign  corpora- 
tions engaged  in  interstate  commerce.  State  v. 
Canda  Cattle  Car  Co.  85  Minn.  457,  89  N.  W.  66. 

In  a  recent  case  in  the  New  York  court  of 
appeals,  O'Brien,  J.,  points  to  the  qualification 
of  the  doctrine  that  a  state  cannot  exclude  a 
foreign  corporation  engaged  in  external  com- 
merce. Making  use  of  the  language  of  Field, 
J.,  in  Pembina  Consol.  Silv.  Mln.  &  Mill.  Co. 
V.  Pennsylvania,  125  U.  S.  181,  190,  31  L.  ed. 
650,  654,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct 
Rep.  737,  above  stated,  he  adds :  If  the  conten- 
tion of  the  learned  counsel  for  the  relator 
should  prevail,  then  any  manufacturing  corpo- 
ration of  another  state  or  foreign  country  could 
come  here  and  establish  an  office  or  agency,  and 
transact  a  part,  or  even  the  whole,  of  its  busi- 
ness here,  and  escape  taxation  entirely  on  the 
ground  that  it  was  engaged  In  selling  some  part 
of  its  product  in  other  states  or  in  foreign 
oountries,  and  therefore  was  engaged  In  inter- 
state or  foreign  commerce  within  the  meaning 
Gf  the  Federal  Constitution.  People  es  reL 
Southern  Cotton  Oil  Co.  v.  Wemple,  131  N.  Y. 
64,  70.  29  N.  E.  1002. 

A  state  tax  on  the  capital  of  a  foreign  cor- 
poration engaged  in  Interstate  commerce  and 
nothlug  else,  and  necessarily  requiring  a  wharf 
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^rt.  10,  §  1,  of  the  Constitution  of  Indiana, 
which  reads  as  follows :  "  The  general  as- 
sembly shall  proWde,  by  law,  for  a  uniform 
•and  equal  rate  of  assessment  and  taxation; 
and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  of  all  property,  both 
real  and  personal,  excepting  such,  only,  for 
municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  as  may  be 
specially  exempted  by  law." 

Exchange  Bank  v.  Hincs,  3  Ohio  St.  1; 
Fields  V.  Highland  County,  36  Ohio  St.  481; 
Fayette  County  Treasurer  v.  People's  d 
Drovers*  Bank,  47  Ohio  St.  619,  10  L.  R.  A. 
196,  25  N.  K  697;  Oilman  v.  Sheboygan, 
2  Black,  515,  17  L.  ed.  308;  Knowlton  v. 
Rock  County,  9  Wis.  410;  Wecfc*  v.  Mil- 
waukcCy  10  Wis.  258;  Lumsden  v.  Cross,  10 
Wis.  284;  State  caj  rel.  Atty.  Gen.  v.  Win- 
nebago Lake  d  F,  River  PL  Road  Co.   11 


Wis.  36;  Cummings  v.  Merchants'  Nat. 
Bank,  101  U.  S.  158,  25  L.  ed.  905;  McComb 
V.  Bell,  2  Minn.  295,  Gil.  256;  Howell  v. 
Bristol,  8  Bush,  493;  Cincinnati  Southern 
R.  Co.  V.  Ouenther,  19  Fed.  395 ;  Central  R. 
Co.  V.  State  Board,  49  N.  J.  L.  1,  7  Atl. 
306;  Neio  York  v.  Weaver,  100  U.  S.  539, 
26  L.  ed.  705;  Bright  v.  McCullough,  27  Ind. 
280. 

Acts  of  1893,  chap.  171,  is  void  as  an  at- 
tempt to  usurp  the  exclusive  power  of  the 
Congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states 
granted  by  art.  1,  §  8,  of  the  Constitution 
of  the  United  States. 

State  Taa  on  Foreign-held  Bonds,  15  Wall. 
319,  sub  nom.  Cleveland,  P.  d  A.  R.  Co.  v. 
Pennsylvania,  21  L.  ed.  187;  Ratterman  v. 
Weste^-n  U.  Teleg.  Co.  127  U.  S.  424,  32  L. 
ed.  232,  2  Inters.  Com.  Rep.  59,  8  Sup.  Ct. 


to  receive  and  discharsre  passengers  and  freight, 
•cannot  be  justified  upon  the  groun<d  that  it  can 
lease  such  wharf  only  by  the  consent  of  the 
state  in  which  it  is  located,  and,  therefore,  is 
-subject  to  taxation  by  such  state,  viz. :  as  a 
condition  imposed  by  the  state  for  the  privilege 
of  doing  business  therein.  Such  a  tax  (the 
amount  being  discretionary  with  the  state  legis- 
lature) would  be  inconsistent  with  and  sub- 
versive at  the  power  vested  In  Congress  over 
such  commerce.  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196.  29  L.  ed.  158,  1  Inters. 
<Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826. 

But  a  state  statute  requiring  every  fonelgn 
•corporation  (except  an  insurance  company) 
which  does  not  invest  and  use  its  capital  with- 
in the  state  to  obtain  a  license  and  pay  annually 
to  the  state  ^  of  a  mill  on  each  dollar  of  its 
authorized  capital  stock  before  it  -is  permitted 
to  have  an  office  in  the  state  for  the  use  of  its 
officers,  stockholders,  agents,  or  employees,  does 
not  conflict  with  the  commerce  clause  of  the 
Federal  Constitution.  Pembina  Consol.  Silv. 
Mln.  &  Mill.  Co.  V.  Pennsylvania,  125  U.  S.  181, 
SI  L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.    Rep.   737. 

In  following  this  decision,  and  sustaining  a 
tax  assessed  in  virtue  of  the  same  statute,  the 
Pennsylvania  supreme  court  held  that  a  rail- 
road corporation  chartered  by  other  states, 
whose  main  line  and  branches  were  wholly  out- 
side of  Pennsylvania,  but  connected  at  various 
points  with  other  lines  that  entered  and  de- 
parted from  that  state,  and  which  had  with 
such  lines  traffic  agreements  that  made  it  a  link 
In  a  chain  of  railroads  carrying  through  freight 
and  passengers,  was  liable  to  pay  license  fees 
i^uired  by  the  laws  of  Pennsylvania  from  all 
foreign  corporations  doing  business  in  that 
state,  because  it  maintained  an  office  and  made 
some  purchases  of  supplies  for  Its  own  use  in 
that  state.  Norfolk  &  W.  R.  Co.  v.  Com.  114 
Pa.  256,  6  Atl.  45. 

But  this  decision  was  reversed  by  the  Su- 
preme Court  of  the  United  States  because  the 
tux  in  this  case  was  considered  to  be  in  conflict 
with  the  commerce  clause.  Norfodk  &  W.  R.  Co. 
V.  Pennsylvania,  136  U.  S.  114,  34  L.  ed.  894, 
S  Inters.  Ck>m.  Rep.  178,  10  Sup.  Ct.  Rep.  958. 

It  is  well  settled  by  numerous  decisions  of 
this  court,  said  Lamar,  J.,  speaking  for  the 
•court  in  this  case,  that  a  state  cannot,  under 
the  guise  of  a  license  tax.  exclude  from  its  Juris- 
•dlction  a  foreign  corporation  engaged  in  inter- 
state commerce,  or  Impose  any  burdens  upon 
such  commerce  within  its  limits.     Jbid. 

And  this  statement  Is  quoted  with  approval 
*y  Bradley,  J.,  for  the  court.  In  Crutcher  v. 
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Kentucky,  141  U.  S.  47,  35  L.  ed.  649,  11  Sup. 
Ct.  Rep.  851. 

Yet  the  court  afterwards  decided  that  a  state 
could  lawfully  require  of  a  foreign  railroad  cor- 
poration engaged  in  interstate  and  foreign  com- 
merce an  excise  ta^  for  the  privilege  of  exer- 
cising its  corpomte  franchises  within  such  state. 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217,  86 
L.  ed.  994,  3  Inters.  Com.  Rep.  807,  12  Sup.  Ct. 
Rep.  121.  163. 

But  later  still  it  was  conceded  that,  althoogh 
a  state  might  lawfully  tax  local  commerce,  yet 
it  could  not  tax  or  burden  interstate  commerce. 
Neither  could  it  require  the  taking  out  of  a 
license  as  a  condition  precedent  to  carrying  on 
foreign  or  interstate  commerce.  Osborne  v. 
State,  33  Fla.  162,  25  L.  R.  A.  120,  4  Inters. 
Com.  Rep.  731,  14  So.  588,  Affirmed  in  164  U. 
S.  650,  41  L.  ed.  586,  17  Sup.  Ct.  Rep.  214. 

A  -foreign  corporation  whose  manufacturing 
operations  are  carried  on  In  other  states,  and 
which  maintains  an  office  or  sales  agency,  a 
storage  warehouse,  keeps  a  bank  account,  re- 
fines its  crude  products,  sells  and  delivers  to 
some  extent  its  refined  products,  and  employs 
a  part  of  its  capital  within  a  state  where  it  did 
not  originate,  having  a  statute  for  the  taxation 
of  foreign  corporations  doing  business  therein 
upon  their  franchise  or  business,  is  subject  to 
taxation  In  virtue  of  such  statute,  notwith- 
standing it  sells  its  products,  purchases  its  ma- 
terials, and  does  Its  first  manufacturing  in 
other  states  of  the  Union,  or  in  foreign  coun- 
tries, and  is  thus  engaged  in  interstate  and  for- 
eign commerce,  and  invokes  the  protection  of 
the  commerce  clause  of  the  Constitution  of  the 
United  States.  People  ew  rel.  Southern  Cotton 
Oil  Co.  V.  Wemple.  131  N.  Y.  64,  29  N.  B.  1002. 

The  court  grounded  this  decision  upon  the 
well-settled  principles:  (1)  That  a  state  has 
power  to  exclude  foreign  corporations  from  do- 
ing business  within  its  jurisdiction;  (2)  that, 
If  It  permits  them  to  come  in  and  transact  busi- 
ness, it  may  tax  them  for  the  privilege  ac- 
corded :  (3)  that  a  lawful  exercise  of  the  power 
of  taxing  corporations  for  the  time  being  with- 
in the  Jurisdiction  of  the  state  is  not  a  regula- 
tion of  commerce.  All  of  which  Is  indisputable ; 
but  the  question  presses,  whether  there  is  not 
the  important  proviso  that  the  business  is  not 
exclusively  interstate  or  foreign  commerce. 
Ibid. 

We  are  not  called  upon  to  determine,  in  this 
case,  said  the  same  court  soon  afterwards, 
whether  the  state,  under  the  general  rule  that 
It  may  exclude  foreign  corporations  from  com- 
ing here,  and  that  it  Is  by  comity,  alone,  that 
such  corporations  are  permitted  to  exercise  cor> 
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Rep.  1127;  Fenaacola  Teleg,  Co,  v.  Western 
U.  Teleg,  Co.  96  U.  S.  1,  24  L.  ed.  708; 
Leioup  V.  Port  of  Mobile,  127  U.  S.  648,  32 
L.  ed.  314,  8  Sup.  Ot.  Rep.  1380;  Phila- 
delphia d  8.  Mail  8.  8.  Co.  y.  Pennsylvania, 
122  U.  S.  336,  30  L.  ed.  1201,  7  Sup.  Ct. 
Rep.  1118;  Western  U,  Teleg,  Co.  v.  Ala- 
bama State  Bd.  of  Assessment,  132  U.  S. 
473,  sub  nom.  Western  U.  Teleg,  Co.  v.  Beay, 
33  L.  ed.  400,  2  Inters.  Ck)m.  Rep.  726,  10 
Sup.  Ct.  Rep.  161 ;  McCall  v.  California,  136 
U.  S.  104,  34  L.  ed.  391,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  ed.  649,  11  Sup. 
Ct.  Rep.  851;  Norfolk  d  W.  R.  Co.  v.  Penn- 
sylvania, 136  U.  S.  114,  34  L.  ed.  394,  3 
Inters.  Com.  Rep.  178,  10  Sup.  Ct.  Rep.  958 ; 
Pacifio  Exp.  Co.  v.  Seibert,  142  U.  S.  349,  35 
L.  ed.  1038,  3  Inters.  Com.  Rep.  810,  12  Sup. 
Ct.  Rep,  250;   California  v.   Central  P.  R. 


Co.  127  U.  S.  2,  41,  45,  32  L.  ed.  160,  157,. 
159,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep. 
1073;  Western  U.  Teleg,  Co.  v.  Texas,  105- 
U.  S.  460,  464,  26  L.  ed.  1067,  1068;  Chy 
Lung  V.  Freeman,  92  U.  S.  276,  280,  281, 
23  L.  ed.  660.  552;  Pickard  v.  Pullman 
Southern  Car  Co,  117  U.  S.  34,  29  L.  ed. 
785,  6  Sup.  Ct.  Rep.  636;  Fargo  v.  Michigan^ 
121  U.  S.  230,  sub  nom.  Fargo  v.  Stevens, 
30  L.  ed.  888,  9  Sup.  Ct.  Rep.  857;  Lyng 
V.  Michigan,  135  U.  S.  166,  34  L.  ed.  153, 
3  Inters.  Com.  Rep.  143,  10  Sup.  Ct.  Rep, 
725;  Gloucester  Ferry  Co.  v.  Pennsylvania^ 
114  U.  S.  196,  200,  201,  36  L.  ed.  158,  160,^ 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep, 
826;  Indiana  v.  Pullman  Palace  Car  Co.  11 
Biss.  561,  16  Fed.  193;  Verm^mt  d  C,  R. 
Co.  V.  Vermont  C.  R.  Co.  63  Vt.  1,  10  L.  R. 
A.  562,  3  Inters.  Com.  Rep.  488,  21  Atl. 
262,  731;  Chicago  d  N.  W.  R.  Co.  v.  Auditor 


porate  franchises  outside  of  the  Jurisdiction  of 
origin,  could  lawfully  exclude  a  foreign  corpo- 
ration engaged  in  interstate  commerce  from 
Isdicling  its  freight  and  passengers  on  our  shores 
or  at  the  wharves  in  the  city  of  New  York,  or 
from  tiiere  receiving  freight  or  passengers.  It 
is  sufficient  for  this  case  to  say  that  the  state 
has  not  attempted  to  exclude  the  relator  from 
doing  business  In  this  state,  or  withdrawn  the 
comity  under  which  it  has  been  permitted  to 
carry  on  its  business  here  and  acquire  real  and 
personal  estate  for  the  trainsaction  of  its  busi- 
ness. People  ew  rel.  Pennsylyania  R.  Co.  y. 
Wemple,  138  N.  Y.  1,  19  L.  R.  A.  694.  33  N.  E. 
720. 

While  it  is  firmly  established  that  a  state  has 
power  to  prescribe  the  terms  upon  which  a  for- 
eign corporation  may  do  business  within  its 
territory  unless  the  corporation  is  engaged  in 
Interstate  commerce,  and  may  even  levy  a  tax 
upon  its  receipts  if  not  so  engaged,  in  matters 
of  commerce  between  the  states  the  power  of 
the  Federal  government  is  exclusive  and  su- 
preme, and  a  state  law  taxing  the  gross  receipts 
of  a  foreign  corporation  derived  from  interstate 
commerce  in  part  conducted  within  the  taxing 
state  is  unconstitutional  and  void.  State  ex  rel. 
Carr  v.  Woodruff  Sleeping  &  Parlor  Coach  Co. 
114  Ind.  155,  1  Inters.  Com.  Rep.  798,  15  N. 
E.  814. 

A  foreign  corporation  which  merely  sells 
through  itinerant  salesmen  soliciting  orders 
within  the  state,  its  product  manufactured  out- 
side of  the  state,  and  delivers  to  customers 
secured  on  orders  previously  taken,  is  not  sub- 
ject to  a  state  franchise  tax  imposed  generally 
upon  foreign  corporations  for  the  privilege  of 
doing  business  in  such  state,  nor  to  the  penal- 
ties imposed  for  omitting  to  procure  such  a 
license,  because  such  business  is  interstate  com- 
merce and  beyond  the  power  of  state  regula- 
tion. Colt  &  Co.  V.  Sutton,  102  Mich.  324,  25 
L.  R.  A.  819,  4  Inters.  Com.  Rep.  768,  60  N.  W. 
690. 

But,  although  no  license  is  required  to  enable 
a  foreign  corporation  to  have  transactions  of 
this  character,  and  it  cannot  be  penalized  for 
engaging  In  them  without  such  license,  because 
they  constitute  interstate  commerce,  yet,  if  a 
foreign  corporation  which  does  nothing  else, 
and  purposes  doing  nothing  else,  in  the  state, 
voluntarily  takes  out  and  pays  for  a  license  to 
do  business  in  such  state,  mistakenly  believing 
it  is  obliged  so  to  do,  it  cannot  recover  back 
the  payment.  Mollne  Plow  Co.  v.  Wilkinson, 
105  Mich.  57,  62  N.  W.  1119. 

A  state  statute  forbidding  commercial  fer- 
tilizers to  be  sold  or  offered  for  sale  until  the 
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manufacturer  or  importer  procures  a  license 
from  the  state  treasurer,  and  for  it  pays  annu- 
ally a  prlyllege  tax  of  $500  for  each  separate- 
brand,  although  it  in  terms  imposes  a  tax  upon 
the  selling  privilege,  in  effect  taxes  the  ferti- 
lizers themselves,  and,  therefore,  as  respects 
fertilizers  brought  from  other  states  for  sale, 
is  void  for  repugnancy  to  the  commerce  clause 
of  the  Federal  Constitution.  American  Fer- 
tilizing Co.  V.  North  Carolina  Bd.  of  Agri.  11 
L.  R.  A..  179,  3  Inters.  Com.  Rep.  532,  43  Fed. 
609. 

But  inspection  laws  of  this  character,  passed 
in  good  faith  In  the  exercise  of  the  police  power 
to  protect  agricultural  interests  against  spuri- 
ous and  low-grade  fertilizers,  and  which  exact 
fees  covering  the  actual  cost  of  inspection,  may 
operate  on  fertilizers  brought  in  from  other 
states.  State  em  rel.  Goodwin  v.  C&raleigb 
Phosphate  &  Fertilizer  Works,  119  N.  C.  120, 
25  S.  E.  795;  Patapsco  Guano  Co.  v.  North 
Carolina  Bd.  of  Agri.  171  U.  S.  345,  43  L.  ed. 
191,  18  Sup.  Ct.  Rep.  862. 

The  many  cases  which  have  decided  contro- 
versies between  private  parties  In  actions  to 
recover  the  purchase  price  of  merchandise  sold 
in  the  course  of  interstate  commerce  by  foreign 
corporations  without  permission  or  license  to 
do  business  within  the  purchaser's  state,  and 
the  analogous  cases  not  involving  taxation,  lie 
wholly  without  the  scope  of  this  note. 

2.  Business  and  the  privilege  of  doing  business. 

It  is  not  an  easy  matter  to  say  how  far  a 
state  may  tax  the  business  of  a  foreign  corpo- 
ration, or  the  corporation  itself,  for  the  priv- 
ilege of  doing  business  within  its  boundaries, 
when  that  corporation  is  more  or  less  engaged 
in  foreign  or  Interatate  commerce.  The  local 
business  and  the  privilege  of  doing  a  local 
business,  may  certainly  be  taxed.  The  privilege 
of  doing  a  business  which  is  excloslvely  external 
commerce  most  certainly  cannot  be  taxed.  It  i» 
noc  safe  to  assert  positively  aught  further. 

A  telegraph  company,  although  it  Is  engaged 
In  interstate  and  foreign  business,  and  has  ac- 
cepted the  restrictions  and  obligations  imposed 
by  the  act  of  Congress  of  July  24,  1866,  may 
be  taxed  by  a  state  in  a  proper  way  on  account 
of  its  occupation  and  its  business.  Western  U. 
Teleg.  Co.  v.  Texas,  105  U.  S.  460,  26  L.  ed. 
1067. 

The  privilege  of  keeping  a  ferry,  with  the 
right  to  take  tolls  for  passengers  and  freight,. 
Is  a  franchise  gran  table  by  the  state,  to  be  ex- 
ercised within  such  limits  and  under  such  regu- 
lations as  may  be  required  for  the  safety,  com- 
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General,  63  Mich.  79,  18  N.  W.  686;  North- 
ern P.  R,  Co,  V.  Raymond,  6  Dak.  366,  1  L. 
R.  A.  732,  2  Inters.  Com.  Rep.  321,  40  N.  W. 
638. 

Messrs,  Willard  Brown,  S.  O.  Piok- 
enfl,  and  Charles  W.  Wells  also  for  ap- 
pellant. 

Messrs.  A.  G.  Smitli,  W.  A.  Ketoham, 
J.  W.  Kem,  A.  J.  BeTeridge,  I<.  O. 
Bailey,  M.  Moores,  S.  Claypool,  and  J. 
W.  Claypool  for  appellees. 

Howard,  J.,  delivered  the  opinion  of  tne 
court: 

This  was  a  suit  for  injunction,  begun  in 
the  Marion  circuit  court  against  the  audi- 
tors and  treasurers  of  each  of  the  counties 
of  the  state  in  which  the  lines  of  the  appel- 
lant telegraph  company  are  situated,  to  re- 
strain the  county  auditors  from  apportion- 


ing to  the  several  townships  of  such  coun- 
ties, and  entering  upon  the  tax  duplicates,, 
the  amounts  claimed  as  taxes  against  said 
appellant  company  for  the  year  1893,  based 
upon  the  valuations  certified  to  such  county 
auditors  by  the  state  board  of  tax  commis- 
sionei's  under  provisions  of  an  act  of  the 
general  assembly  of  the  state  of  Indiana  ap- 
proved March  6,  1893  (Act  1893,  p.  374; 
Rev.  Stat.  1894,  §  8478,  and  following),  and 
from  delivering  the  tax  duplicates  contain- 
ing such  entries  to  the  county  treasurers. 
The  grounds  upon  which  the  injunction  was 
asked  were  that  the  act  in  question  was  not 
passed  in  accordance  with  the  provisions  of 
the  Ck>nstitution  of  the  state  of  Indiana; 
and,  if  duly  enacted,  that  it  is  in  violation 
of  said  Constitution  and  of  the  Constitution 
of  the  United  States.  To  the  complaint  for 
injunction  a  demurrer  was  sustained,  and 


fort,  and  convenience  of  the  public.  StiU,  the 
fact  remains  that  a  ferry  from  one  state  to 
another  is  a  necessary  means  of  commercial 
interconrse  between  the  states,  and  must  be 
conducted  without  the  imposition  by  the  states 
of  taxes  or  other  burdens  on  commerce  between 
them.  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  106,  29  L.  ed.  168,  1  Inters.  Com.  Rep. 
382,  6  Sup.  Ct.  Rep.  826. 

Speaking,  afterwards,  of  this  decision,  Brad- 
ley, J.,  in  Philadelphia  &  S.  Mall  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed.  1200. 
1  Inters.  Com.  Rep.  806,  7  Sup.  Ct.  Rep.  1118, 
said:  It  is  hardly  necessary  to  add  that  the 
tax  on  the  capital  stock  of  the  New  Jersey  com- 
pany in  that  case  was  unconstitutional  because, 
as  the  coi-poratlon  was  a  foreign  one,  the  tax 
could  only  be  construed  as  a  tax  for  the  priv- 
ilege or  franchise  of  carrying  on  its  business, 
and  that  business  was  Interstate  commerce. 

A  privilege  tax  upon  the  right  to  run  sleep- 
ing cars  to  bring  passengers  into,  transport 
them  through,  or  carry  them  out  of.  the  taxing 
state  is  void.  Plckard  v.  Pullman  Southern  Car 
Co.  117  U.  S.  34,  29  L.  ed.  786,  6  Sup.  Ct.  Rep. 
636 ;  Tennessee  v.  Pullman  Southern  Car  Co. 
117  U.  S.  51,  29  L  ed.  791,  6  Sup.  Ct.  Rep.  643. 

In  this  case,  saild  Blatchford,  J.,  expressing 
the  views  of  the  court,  the  payment  of  the  tax 
Imposed  was  a  condition  prescribed,  without 
complying  with  which  what  w&s  done  by  the 
the  plaintiff  was  made  illegal.  The  tax  was 
imposed  us  a  condition  precedent  to  the  right 
oi  the  plaintiff  to  run  and  use  the  86  sleeping 
cars  owned  by  it  as  it  ran  and  used  them  on 
railroads  In  Tennessee.  The  privilege  tax  is 
held  by  the  supreme  court  of  Tennessee  to  be 
a  license  tax  for  the  privilege  of  doing  the  thing 
for  which  the  tax  is  Imposed,  it  being  unlawful 
to  do  the  thing  without  paying  the  tax.  What 
was  done  by  the  plaintiff  in  this  case  in  con- 
nection with  the  use  of  the  36  cars,  if  wholly 
a  branch  of  interstate  commerce,  was  made  by 
the  state  of  Tennessee  unlawful  unless  the  tax 
should  be  paid,  and,  to  the  extent  of  the  tax, 
a  burden  was  placed  on  such  commerce ;  and, 
upon  principle,  the  tax,  if  lawful,  might  equally 
well  have  been  large  enough  practlcodly  to  stop 
altogether  the  particular  species  of  commerce. 
IhM. 

A  railroad  corporation  organized  under  the 
laws  of  two  states  in  which  its  entire  line  and 
branches  lie,  although  by  trafBc  agreements  and 
connections  with  other  lines  that  enter  a  third 
state  it  carries  freight  and  passengers  coming 
from  and  going  to  such  other  state,  cannot,  in 
the  latter  state,  be  subjected  to  a  license  tax 
for  the  privilege  of  maintaining,  for  the  pur- 
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poses  of  its  business  merely,  an  office  therein, 
when  it  owns  no  property  and  has  no  invested 
capital  in  such  state,  because  the  sole  business 
of  such  office  as  it  maintains  is  interstate  com- 
merce. Norfolk  &  W.  R.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  34  L.  ed.  394,  3  Inters.  Com. 
Rep.  178,  10  Sup.  Ct.  Rep.  958. 

A  state  tax  providing  that  every  corporation, 
joint-stock  company,  or  association,  domestic 
and  foreign  alike,  that  does  business  In  the  state, 
to  a  tax  upon  its  corporate  franchise  or  busi- 
ness, computed  at  a  certain  i>ercentage  of  its 
capital  stock  either  at  par  value  or  actual  value 
according  as  dividends  of  a  stated  per  cent  have 
or  have  not  been  paid  thereon  during  the  cur- 
I'ent  year,  is  not,  when  applied  to  a  foreign 
mining  company  which  brings  into  such  state 
bars  of  silver  from  other  states  and  there  makes 
them  into  standard  bars,  and  does  nothing  else 
in  such  state  except  its  financial  business  and 
correspondence,  repugnant  to  the  commerce 
clause  of  the  Federal  Constitution.  Horn  Silver 
mn.  Co.  V.  New  York,  143  U.  S.  305,  36  L.  ed. 
164,  4  Intei-s.  Com.  Rep.  67,  12  Sup.  Ct.  Rep. 
403. 

A  state  law  providing  that  every  corporation, 
person,  or  association  operating  a  railroad  shall 
pay  to  the  state  annually  an  excise  tax  for  the 
privilege  of  exercising  Its  franchises  therein, 
the  amount  thereof  being  ascertained  by  divid- 
ing the  gross  transportation  receipts  of  the 
previous  year  by  the  number  of  miles  of  rail- 
road operated,  to  get  the  average  of  such  re- 
ceipts per  mile,  and  then  taking  a  larger  or 
smaller  percentage  thereof  according  as  they 
are  less  or  more  than  certain  stated  sums,  and, 
in  case  of  railroads  partly  within  and  partly 
without  the  state,  proportioning  the  mileage 
operated  and  the  gross  receipts  within  the  state 
to  both  totals  and  averages, — is  valid  as  against 
a  foreign  railroad  corporation  operating  an  in- 
terstate and  International  railroad,  and  engaged 
in  external  commerce,  both  foreign  and  between 
states.  Maine  v.  Grand  Trunk  R.  Co.  142  U.  S. 
217,  35  L.  ed.  994,  3  Intera  Com.  Rep.  807,  12 
Sup.  Ct.  Rep.  121,  163.  F<our  members  of  the 
court,  Bradley,  Harlan,  Lamar,  and  Brown,  JJ., 
dissented  in  this  case.  They  held  that,  although 
a  state  might  have  power  to  exact  from  a  for- 
eign railroad  corporation  a  tax  for  the  priv- 
ilege of  exercising  Its  corporate  franchises  with- 
in the  state  limits,  yet,  an  unconstitutional 
mode  of  doing  this  couAd  not  be  adopted.  They 
asserted  that  the  mode  adopted  in  the  case  at 
bar  was  to  lay  a  tax  upon  giioss  receipts,  and» 
inasmnch  as  the  major  part  of  these  was  de- 
rived   fi^m    international   and   Interstate    com- 
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this  ruling  of  the  court  is  the  only  error 
assigned  on  the  appeal. 

The  first  proposition  argued  by  the  able 
counsel  for  appellant  is  that  the  act  in  ques- 
tion, and  under  the  provisions  of  which  the 
assessment  of  taxes  was  made,  never  became 
a  law  of  the  state  of  Indiana ;  for  the  reason 
that,  as  shown  by  the  journals  of  the  sen- 
ate and  house  of  representatives,  the  bill 
was  passed  by  the  legislature,  and  sent  to 
the  governor,  within  the  two  days  next  pre- 
ceding the  final  adjournment  of  the  general 
assembly,  in  violation  of  article  5,  §  14,  of 
the  state  Constitution.  A  demurrer  admits 
facts  well  pleaded,  but  does  not  admit  all 
the  conclusions  which  may  be  drawn  from 
such  facts  by  the  pleader.  Because  it  is  al- 
leged in  the  complaint  that  the  bill  was 
passed  and  sent  to  the  governor  on  March 
6,  1893   (the  last  day  of  the  session),  it  is 


not,  therefore,  admitted  by  the  demurrer 
that  the  statute  was  enacted  in  violation  of 
the  Constitution.  The  exact  point  here  made 
waa  made  and  decided  against  the  conten- 
tion of  appellant  in  the  case  of  Bender  v. 
State,  53  Ind.  254.  It  was  there  contended, 
as  it  is  here,  that  the  courts  have  the  power 
to  go  behind  the  statute,  and  inquire 
whether  or  not  the  act  was  passed  accord- 
ing to  the  Constitution;  and  numerous  au- 
thorities, as  here,  were  cited  in  support  of 
the  contention.  The  court  in  that  case,  how- 
ever, deemed  it  unnecessary  to  review  the 
decision  cited,  or  to  consider  the  arguments 
advanced,  for  the  reason  that  the  question 
had  been  fully  considered  and  finally  de- 
cided in  the  caae  of  Evans  v.  Browne,  30 
Ind.  514,  95  Am.  Dec.  710,  saying,  ex- 
pressly :  •*  We  regard  the  question  as  set- 
tled, and  will  not  open  it."     In  Evans  v. 


merce,  the  tax  was  laid  upon  such  commerce, 
aud,  therefore,  was  unconstitutional  and  void. 

A  municipal  ordinance  requiring  a  Ucenae 
to  be  obtained  by  every  person,  firm,  company, 
or  corporation  engaged  In  any  trade,  business, 
or  pi\)fei»slon  within  the  city,  and  charging  tel- 
egraph compcyndes  or  agencies  each  for  business 
d[one  ezciuslvely  within  the  city,  and  not  Includ- 
ing any  business  done  for  the  national  govern- 
ment or  between  places  of  which  one  is  outside 
the  state,  a  license  fee  of  $500,  Is  not,  when 
enforced  against  a  foreign  telegraph  company 
engaged  In  interstate  and  foreign  business,  void 
for  conflict  with  the  commerce  clause.  Postal 
Teleg.  Cable  Co.  v.  Charieston.  153  U.  S.  692, 
SS  L.  ed.  871,  4  Inters.  Com.  Rep.  637,  14  Sqp. 
Ot.  Rep.  1094. 

The  questions  here  under  consideration  were 
involved  and  thoroughly  discussed  In  an  action 
brought  by  the  revenue  agent  of  the  state  of 
Mississippi  to  recover  of  a  foreign  telegraph 
corporation  operating  In  that  state  a  privilege 
tax  Imposed,  by  a  state  law,  on  each  telegraph 
company  operating  1,000  or  more  miles,  $3,000 
in  lieu  of  all  other  taxes,  state  or  local,  and, 
on  each  such  company  operating  a  less  mileage, 
f  1  a  mile.  In  the  state  court.  Woods,  J.,  in 
delivering  the  opinion  sustaining  the  tax, 
naively  writes :  The  record  presenu  a  Federal 
question,  and  we  acknowledge  ourselves  bound 
to  follow  the  decisions  of  the  court  of  last  re- 
sort of  the  United  States,  If  that  court  shall  be 
found  to  have  adjudicated  It.  Our  difficulty 
arises  from  our  Inability  to  say  with  confidence 
what  the  Supreme  Court  of  the  United  States 
has  Anally  determined  In  cases  of  like  character. 
The  re(>orted  decisions  of  that  court  are  so 
irreconcilable  In  their  variances  and  seeming 
conflicts.  In  our  view,  that  It  Is  with  diffidence 
that  the  Impartial  student  can  affirm  what  will 
or  win  not  follow  In  any  given  state  of  case. 
If  the  line  of  decisions  adopted  in  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S. 
1,  24  L.  ed.  708 :  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  ed.  1067 ;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  106,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Hep.  826; 
Plckard  v.  Pullman  Southern  Car  Co.  117  U.  S. 
34,  6  Sup.  CC  Rep.  635 ;  Robblns  v.  Shelby 
County  Taxing  Dlst.  120  U.  S.  489.  1  Intera. 
Com.  Rop.  45,  7  Sup.  Ct.  Rep.  592;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  2  Intera.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380 ;  and  Crutcher 
V.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct,  Rep. 
Sol, — stood  alone,  the  settlement  of  the  contro- 
versy in  the  case  at  bar  would  be  made  without 
great  difficulty  in  accordance  with  the  conten- 
tion of  the  appellant.  If  we  had  for  our  guid- 
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I  ance  only  the  other  line  of  decisions,  embracing 
State  Tax  on  Railway  Gross  Receipts,  15  Wall. 
284,  auh  nom.  Fliiladelphia  &  R.  R.  Co.  v.  Penn- 
sylvania, 21  L.  ed.  164  ;  Osborne  v.  Mobile,  16 
Wail.  479,  21  L.  ed.  470 ;  Wiggins  Ferry  Co.  v. 
Bast  St  Louis,  107  U.  S.  365,  27  L.  ed.  419,  2 
Sup.  Ct.  Rep.  257:  Western  U.  Teleg.  Co.  v. 
Atty.  Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup. 
Ct.  Rep.  961 ;  Mahie  v.  Grand  Trunk  R.  Co. 
142  U.  S.  217,  35  L.  ed.  994,  3  Inters.  Com. 
Rep.  807,  12  Sup.  Ct.  Rep.  121,  163;  FIcklen 
V.  Shelby  County  Taxing  Dist.  145  U.  S.  1,  36 
L.  ed.  601,  4  Inters.  Com.  Rep.  79,  12  Sup.  Ct. 
Rep.  810;  St.  Louis  v.  Western  U.  Teleg.  Co. 
148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep. 
485, — the  right  o<f  the  revenue  agent  of  the 
state  to  maintain  this  suit  successfully  would 
seem  to  be  well  established  in  accordance  with 
the  views  of  the  counsel  for  the  appellee.  The 
learned  Judge  thereupon  proceeds  to  reason  out 
a  conclusion,  as  follows :  This  is  the  case  of  a 
foreign  corporation  admitted  to  the  use  and 
enjoyment  of  its  corporate  franchises  in  our 
state  upon  the  terms  of  perfect  equality  with 
all  others.  It  is  freely  permitted  to  engage  in 
the  vast  and  varied  employments  connected 
with  its  business ;  it  has  the  use  and  enjoyment 
of  the  country  highways  of  the  state  and  the 
streets  of  our  villages,  towns,  and  cities  for 
the  planting  of  Its  poles  and  the  construction 
of  its  lines ;  and  it  has  the  care  and  protection 
of  our  laws  and  government  In  return,  the 
state  claims  the  right  to  treat  it  as  she  treats 
similar  corporations  chartered  by  her  own  au- 
thority. She  asserts  her  authority  to  tax  the 
exercise  of  its  franchises  in  her  midst  as  she 
does  all  others,  domestic  as  well  as  foreign 
corporations.  The  state  may  tax  its  property 
as  she  does  all  other  property  ot  persons  or 
corporations  within  her  limits.  She  may  tax 
the  exercise  of  Jts  franchises  witliln  her  bordera 
and  under  the  sheltering  protection  of  her  laws 
and  government.  The  privilege  tax,  the  tax  on 
the  business,  the  occupation,  the  tax  on  the 
exercise  of  franchises,  may  be  incidentally  bur- 
densome to  Interetate  commerce.  Every  tax  is 
a  burden,  and,  to  tiie  extent  imposed,  is  an 
Interference  with  the  pursuit  or  business  on 
which  it  Is  laid.  If  the  busrtness  is  partly  intei^ 
state  commerce,  then  that  commerce  is  inci- 
dentally afl:ected  and  interfered  with  by  every 
tax  of  any  nature  whatever  that  may  be  levied 
on  It.  In  the  case  at  bar  there  is  no  direct 
burden  upon  interatate  commerce;  there  is  no 
further  Interference  with  it  than  will  be  found 
necessarUy  to  result  from  the  imposition  of  any 
burden  of  taxation  in  any  shape.    Postal  Teleg. 
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Browne,  after  a  complete  examination  of  the 
-question,  including  a  discussion  of  the  au- 
^orities  in  this  and  other  states,  it  was 
held  that  the  courts  of  this  state  must  take 
judicial  notice  of  what  is  and  what  is  not 
the  public  statutory  law  of  the  state,  and 
also  that,  where  a  statute  is  authenticated 
hy  the  signatures  of  the  presiding  officers 
of  the  two  houses  of  the  legislature,  the 
courts  will  not  search  further  to  ascertain 
whether  such  facts  existed  as  gave  consti- 
tutional warrant  to  those  officers  to  thus 
authenticate  the  act  as  having  received  leg- 
islative sanction  in  such  manner  as  to  give 
it  the  force  of  law.  These  holdings  have 
been  since  adhered  to  by  this  court,  and  we 
Are  of  opinion  that  they  are  in  €u»ordance 
with  the  weight  of  authority.  Edger  v. 
Randolph  County,  70  Ind.  331;  Mddison 
County  V.  Burford,  93  Ind,  383;   Stout  v. 


Grant  County,  107  Ind.  343,  8  N.  E.  222; 
State  ew  rel.  Holt  v.  Denny,  118  Ind.  449, 
4  L.  R,  A.  66,  21  N.  E.  274;  Hovey  v.  State, 
119  Ind.  396,  21  N.  E.  890.  In  State  ex  rel, 
Benton  County  v.  Boice,  140  Ind.  506,  39 
N.  E.  64,  40  N.  E.  113,  we  have  again  con- 
sidered this  question,  and  reached  the  same 
conclusion,  see  also  Marshall  Field  d  Co. 
V.  Clark,  143  U.  S.  649,  36  L.  ed.  249,  12 
Sup.  Ct.  Rep.  496,  where  the  question  is 
discussed.  The  authentication  of  the  act  in 
the  manner  provided  in  art.  4,  §  25,  of  the 
Constitution,  that  "  all  bills  and  joint  reso- 
lutions so  passed  shall  be  signed  by  the 
presiding  officers  of  the  respective  houses," 
is  conclusive  evidence  that  the  act  was  duly 
passed  in  conformity  with  the  provisions  of 
the  organic  law  of  the  state.  Under  the 
guaranty  of  the  Constitution,  the  statute, 
enrolled  and  filed  in  the  office  of  the  secre- 


Cable  Co.  v.  Adams,  71  Miss.  665,  4  Inters.  Com. 
Rep.  416,  14  So.  86. 

This  decisioQ  was  affirmed,  find  the  tax  in 
•question  held  not  to  conflict  with  the  commerce 
clause,  by  the  Supreme  Court  of  the  United 
States.  Id.  156  U.  S.  688,  39  L.  ed.  811,  6 
Inters.  Com.  Rep.  1,  15  Sup.  Ct.  Rep.  268,  360. 
Two  of  the  justices.  Brewer  and  Harlan,  JJ., 
•dissented  on  the  ground  that  tbe  tax  was  one 
ior  the  privilege  of  exercising  the  franchise  of, 
or  doing  business  as,  an  interstate  carrier  of 
telegraphic  messages,  and  so  was  a  reguiatlon 
of  interstate  commerce  and  void. 

A  state  tax  law  whdch  requires  all  foreign 
-corporations,  save  certain  designated  onee,  do- 
ing business  in  the  enacting  state,  to  pay  upon 
their  franchise  or  business  a  staite  tax  graded 
according  to  annual  dividends,  adid  based  upon 
the  amount  of  capital  stock  employed  within 
the  state,  and  by  the  terms  of  which  there  are 
exempted  from  such  tax  all  corporations,  both 
domestic  and  foreign,  wholly  engaged  in  manu- 
facture, or  in  mining  ores  within  the  taxing 
atate,  does  not,  when  applied  to  and  enforced 
against  a  manufacturing  corporation  created 
l>y  another  state,  and  which  does  a  general  busi- 
ness in  the  taxing  state  of  selling  and  deliver- 
ing Its  manufactured  products  from  a  per- 
manently maintained  warehouse, .  conflict  with 
ihe  commerce  clause  of  the  Federal  Constitu- 
tion by  discriminating  against  the  manufac- 
tures of  other  states.  New  York  v.  Roberts, 
171  U.  S.  658.  43  L.  ed.  823,  19  Sup.  Ct.  Re«p. 
68. 

Nor  does  the  circumstance  that  such  corpo- 
ration also,  through  its  managing  agent,  im- 
ports from  foreign  countries  crude  nuiterials 
some  of  which  are  sold  at  such  warehouse  In 
the  original  and  unbroken  packages,  render  such 
tax  invalid  for  repugnancy  to  the  commerce 
•clause.  IMd.  Justices  Harlan  and  Brown  dls- 
aented  in  this  case.  They  thought  that,  under 
the  commerce  clause,  it  waa  not  competent  for 
a  state  to  impose  a  tax  upon  the  franchise  or 
business  of  manufacturing  corporations  whkh 
were  not  whodiy  engaged  In  manufacturing  with- 
in its  limits,  and  at  the  same  time  expressly 
exemipt  from  such  tax  other  manufacturing  cor- 
porations because  they  were  wholly  engaged 
In  manufacturing  within  such  state.  This  kind 
of  discrimination,  in  their  opinion,  not  only 
operated  against  the  t>«>ductfl  of  other  states 
contrary  to  the  commerce  clause,  but  againat 
producers  in  other  states  to  the  extent  of  deny- 
ing them  the  equal  protection  of  the  laws. 

A  tax  upon  privileges  levied  by  virtue  of  a 
atate  statute  embracing  sleeping-car  companies 
carrying  passengers  from  one  point  to  another 
«0  L.  R.  A. 


within  the  taxing  state,  and  charging  a  speciflc 
sum,  and,  in  addition,  a  further  sum  per  mile 
for  each  mile  of  railroad  track  within  the  state 
over  which  they  run  their  cars,  is  not  a  burden 
upon,  or  regulation  of,  .Interstate  commerce 
when  enforced  against  a  foreign  corporation 
engaged  therein,  because  It  is  imposed  for  the 
privilege  which  such  company  is  free  to  forego, 
of  carrying  on  a  locail  business.  Pullman  Co. 
V.  Adams,  189  U.  S.  420,  47  L.  ed.  — -,  23  Sup. 
Ct.  Rep.  494,  Affirming  78  Mlsa  814,  29  So. 
917. 

A  state  statute  making  the  capital  employed 
within  the  enacting  state  by  a  foreign  corpora- 
tion that  does  business  therein  the  basis  of  a 
tax  for  the  privilege  of  doing  business  as  and 
in  the  name  of  a  corporation  does  not  conflict 
with  the  commerce  clause.  People  eaf  rel. 
Southern  Cotton  Oil  Oo.  v.  Wemple,  131  N.  Y. 
64,  29  N.  E.  1002. 

The  imposition  of  a  tax  upon  a  foreign  cor- 
poration, by  a  state  in  which  it  does  business, 
on  its  business  therein,  even  when  the  subject 
of  the  tax  Is  engaged  in  external,  as  well  as 
internal,  commerce,  is  not  in  conflict  with  the 
Federal  Constitution.  People  ew  rel.  Postal 
Teleg.  Cable  Co.  v.  Campbell,  70  Hun,  607,  24 
N.  Y.  Supp.  208. 

A  statute  providing  for  the  taxation  of  do- 
mestic corporations,  and  of  foreign  ones  doing 
business  in  the  state  wliich  enacted  it,  upon 
their  corporate  francliises  or  business,  imposes, 
not  a  property  tax  upon  either  class,  but  a  tax 
upon  the  franchises  only  of  domestic  corpora- 
tions and  a  tax  upon  the  business  only  of  for- 
eign ones.  And,  when  the  business  of  a  for- 
eign railroad  corporation  is  entirely  Interstate 
commerce, — when  it  carries  on  no  interior  com- 
merce whatever,  but  has  merely  a  terminal  at 
the  boundary  line  where  all  its  business  either 
begins  or  ends, — such  business  is  not  taxable, 
because  the  commerce  clause  of  the  Federal 
Constitution  prevents.  Sutch  a  tax  cannot  be 
sustained  on  the  ground  that  it  Is  laid  upon  the 
privilege  the  foreign  coii>onatlon  enjoys  of  com- 
ing Into  the  state  and  exercising  its  corporate 
functions,  since,  granting  the  power  of  the  state 
thus  to  tax  a  foreign  corporation  exclusively 
engaged  In  Interstate  commerce,  such  a  statute 
Is  not  cast  in  a  form  to  attain  such  end.  nor. 
In  enacting  it,  has  the  legislature  manifested 
any  such  purpose.  People  ea  rel.  Pennsylvania 
R.  Oo.  v.  Wemple,  188  N.  Y.  1,  19  h.  R.  A.  694, 
33  N.  E.  720. 

Mr.  Chdef  Justice  Andrews,  who  wrote  for 
the  court,  reasons  thus :  The  business  in  which 
the  relator  was  engaged  was  exclusively  that 
of  Interstate  commerce.     Whatever  it  did.  here 
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taiy  of  state,  comes  to  us  as  by  the  Bolemn 
autiientication  of  the  legislature  itself, 
under  the  hand  and  seal  of  its  presiding 
officers.  Such  authentication  imports  abso- 
lute verity  as  to  the  passage  of  the  act,  even 
as  in  the  case  of  the  acts  of  a  court,  which 
are  authenticated  by  its  certificate  and  seal 
under  the  hand  of  its  clerk. 

Counsel  further  contend,  second,  that  the 
act  is  invalid,  in  that  it  fails  to  provide  due 
process  of  law;  third,  in  that  it  denies  to 
the  appellant  the  equal  protection  of  the 
laws;  fourth,  in  that  it  violates  the  provi- 
sions of  the  Constitution  of  the  United 
States  which  prohibit  any  state  from  laying 
any  imposts  or  duties  on  imports  or  exports ; 
fifth,  in  tiiat  it  is  in  violation  of  the  pro- 
visions of  t^e  state  Constitution  which  re- 
quire a  uniform  and  equal  rate  of  taxation; 
sixth,  in  that  it  is  in  violation  of  the  Consti- 


tution of  the  United  States,  as  being  a  reg- 
ulation of  interstate  and  foreign  commeroe; 
seventh,  in  that  it  is  in  violation  of  the 
Constitution  of  the  state,  as  being  a  local 
or  special  law;  and,  ^ghth,  in  that  it  is  in 
violation  of  the  state  Constitution,  as  oon- 
ferring  judicial  powers  upon  executive  and 
administrative  officers. 

We  are  of  ojjinion  that  these  propositions 
have  already,  in  effect,  been  considered  by 
this  court  and  by  the  Supreme  Court  of  the 
United  States,  and  decided  against  the  sev- 
eral contentions  of  appellant,  in  Cleveland, 
C.  G,  d  St.  L,  K.  Co.  V.  Bdokus,  and  other 
Indiana  Railroad  Tax  Cases,  133  Ind.  513,  IS 
L.  R.  A.  729,  133  Ind.  609,  625,  33  N.  E.  421, 
432,  443,  and  154  U.  S.  421-447,38  L.ed.l031- 
1046,  4  Inters.  Com.  Rep.  677,  14  Sup.  Ct. 
Rep.  1114,  1122.  It  is  to  be  remembered 
that    the    law    under    consideration    (Acts 


was  Incident  to  and  in  aid  of  the  business  of 
Interstate  transportation.  Interstate  tnunspor- 
tation  was  not  a  part  only  of  its  business  in 
this  state.  It  performed  the  work  of  an  inte- 
rior cnrrler  in  other  states,  but  In  this  state 
Its  business  was  that  of  interstate  commerce 
exclusively.  There  may,  therefore,  be  elimi- 
nated from  the  discussion  the  question  which 
would  arise  in  the  case  of  a  foreign  corpoiia- 
tlon  conducting  within  this  state  both  the  busi- 
ness of  strictly  Interior  transportation  and  that 
of  Interstate  carrier  to  points  within  and  from 
points  without  the  state.  We  do  not  intend  to 
be  understood,  he  Is  careful  to  add.  whether,  in 
that  case,  the  state  might  not  lawfully  impose 
upon  such  a  corporation,  in  common  with  all 
other  corporations,  domestic  and  foreign,  doing 
business  here,  a  business  tax  based  upon  its 
capital  employed  in  this  state.  There  would 
seem  to  be  no  question  that  domestic  corpora- 
tions engaged  in  both  state  and  interstate  com- 
merce may  lawfully  be  subjected  by  the  state  to 
a  franchise  tax  measured  by  its  whole  capital 
or  business,  or  In  any  other  way  in  the  discre- 
tion of  the  legislature,  without  taking  notice  of 
the  part  of  Its  business  arising  from  Interstate 
commerce,  pravided  no  hostile  discrimination  is 
made  against  such  part.  Nor  would  there  seem 
to  be  any  yalld  reason  why  a  foreign  corpora- 
tion, engaged  both  in  the  business  of  state  and 
interstate  transportation  In  this  state,  should 
not  be  subject  to  taxation  dn  common  with  do- 
mestic corporations.  But  what  Chief  Justice 
Andrews  styled  the  crucial  question  in  the  case, 
to  wit:  Can  the  state  tax  a  foreign  corpona- 
tion  upon  its  business  carried  on  in  the  state 
which  is  exclusively  Interstate  commerce?  or. 
in  another  form.  May  a  state  tax  a  foreign  cor- 
poration whose  business  in  such  state  Is  exclu- 
sively Interstate  commerce,  for  the  privilege  of 
transacting  that  business  there  ?  —  the  court 
answered  in  the  negative.     Jhid. 

The  tax  assessed  under  the  statute  which 
was  Involved  In  the  last-cited  case,  and  in  the 
Parke  I>avls  &  Co.  Case  (New  York  v.  Roberts, 
171  U.  S.  658,  43  L.  ed.  323.  19  Sup.  Ct.  Rep. 
38),  Just  before  noticed,  was  contested  by  the 
American  Soda  Fountain  Company.  It  has  al- 
ready been  stated  that  such  statute  exempted 
from  the  tax  all  corporations  that  were  wholly 
engaged  In  manufacurlng  within  the  state. 
Parke  Davis  &  Co.  complained  that  it  was  dis- 
criminated against  because  it  did  Its  manufac- 
turing without  the  state.  But  the  American 
Soda  Fountain  Company  did  manufacturing 
within  the  state.  It  would  have  been  exempt 
from  this  tax  in  case  It  did  nothing  else  within 
the  state.  Besides  manufacturing,  however,  it 
60  L.  R.  A 


was,  according  to  the  record,  engaged  In  inter- 
state commerce,  and  in  that  only.  It  would 
have  been  exempt,  therefore,  from  this  tax  if 
that  had  been  its  sole  business,  under  the  deci- 
sion last  cited.  In  the  suipreme  court  of  the 
state  It  was  held  not  taxable.  Parker,  J.,  for 
the  majority,  saying:  It  was  evidently  carry- 
ing on  two  lines  of  business  in  this  state.  One 
that  of  manufacturing  only,  in  which  all  the 
capital  it  had  in  this  state  was  employed.  The 
other  that  of  selling  by  samples.  This  latter 
business  was,  however,  protected  from  taxation 
by  the  Federal  laws  regulating  interstate  com- 
merce. And  Herrick,  J.,  In  dissenting,  said: 
The  relator  is  not  wholly  engaged  In  carrying* 
on  manufacture ;  It  is  doing  other  business 
within  this  state  besides  that  of  manufacture. 
It  may  be,  and  probably  Is,  true  that  none  of  Its 
capital  stock  is  engaged  in  this  state  in  any- 
other  than  manufacturing  business;  but  it  has 
places  of  business,  employees,  and  samples  of 
its  wares,  and  at  those  places  of  business,  by 
those  employees,  and  from  those  samples,  sales 
are  made.  It  is  a  husiness  that  is  done  In  con- 
nection with  its  manufacturing,  and  in  connec- 
tion with  the  sales  of  those  articles  manufac- 
tured within  the  state ;  and  the  fact  that  part 
of  that  business  is  exempt  from  taxation  does 
not  make  it  a  corporation  wholly  engaged  In 
manufacturing.  People  ex  reU  American  Soda 
Fountain  Co.  v.  Roberts,  29  App.  DIv.  585,  51 
N.  Y.  Supp.  487. 

The  decision  was  reversed  by  the  court  of 
appeals,  and  the  views  of  the  dissentients  pre- 
vailed.    Id.  158  N.  Y.  168.  52  N.  E.  1104. 

A  corporation,  six  sevenths  of  whose  business 
consists  in  the  importation  of  foreign  goods 
and  the  sale  thereof  In  unbroken  packages  as 
Imported,  and  the  remainder  In  seUing  broken 
packages  of  such  goods  and  similar  goods  of 
domestic  production,  is  taxable,  in  virtue  of 
sold  statute,  upon  Its  business  In  said  state 
upon  the  basis  of  its  whole  capital  employed 
therein,  notwithstanding  the  commerce  clause 
and  impost-duty  clause  of  the  Federal  Conati- 
tutlon.  People  ex  rel,  A.  Kllpstein  &  Co.  v. 
Roberts,  36  App,  Dlv.  597,  55  N.  Y.  Supp.  950. 

This  decision  was  affirmed  in  the  court  of 
appeals  upon  the  opinion  below,  without,  as 
the  court  said,  expressing  any  opinion  as  to  the 
result  had  the  relator's  business  been  wholly 
that  of  foreign  or  interstate  commerce.  Id. 
167  N.  Y.  617,  60  N.  B.  117. 

The  case  rested  upon  the  Parke-Davis 
Case.  «mD  tiowi.  New  York  v.  Roberts,  171 
U.  S.  663,  43  L.  ed.  325,  19  Sup..  Ct.  Rep. 
58,  but  went  much  farther.  In  the  Parke  Davla 
db  Co.  Case  the  importing  business  was  a  mere 
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1893,  p.  374;  Rev.  Stat.  1894,  §  8478,  and 
following),  for  the  assessment  and  taxation 
of  telegraph  and  other  like  companies,  is 
supplementary  to  and  amendatory  of  the 

fmeral  act  for  taxation  (Acts  1891,  p.  199; 
ev.  Stat  1894,  §  8408,  and  following) ; 
and  also  that  the  duties  and  powers  of  the 
state  board  of  tax  commissioners  and  other 
assessing  and  taxing  officers  of  the  state 
are  defined  and  prescribed  solely  in  said 
general  tax  law  of  1891.  The  two  acts  are, 
therefore,  to  be  treated  not  only  as  in  pari 
materia,  but  as  in  fact  but  different  parts 
of  one  and  the  same  law  of  taxation;  and 
hence  all  the  sections  of  the  act  under  con- 
sideration are  to  be  so  construed,  if  possible, 
as  to  harmonize  the  same  with  the  provi- 
sions of  the  general  law.  All  questions 
raised  on  this  appeal,  therefore,  in  relation 
to  due  process  of  law,  the  equal  protection 


of  the  laws,  notice  to  appellant  of  the  time 
and  place  of  meeting  of  the  state  board  of 
tax  commissioners,  the  right  of  appellant 
to  appear  before  said  board,  and  be  heard 
on  the  assessment  of  its  property  before  the 
final  assessment  is  made,  taxation  of  inter- 
state commerce,  local  or  special  laws,  and 
the  giving  to  executive  and  administrative 
officers  judicial  powers,  were  directly  passed 
upon,  and  the  provisions  of  the  statute  fully 
sustained,  in  the  Backus  Cases,  above  cited. 

The  additional  provisions  of  the  act  of 
1893,  so  far  as  they  affect  this  case,  arc  as 
follows: 

"  Sec.  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana,  that  any 
joint-stock  association,  company,  copartner- 
ship, or  corporation,  whether  incorporated 
under  the  laws  of  this  state  or  of  any  other 
state,  or  of  any  foreign  nation,  engaged  in 


lacldeat  to  the  general  buslneas  of  marketing 
tts  manufactured  products,  and  the  contest 
waged  over  the  question  whether  it  was  dis- 
criminated against  because  it  did  its  manufac- 
turing outside  of  the  state.  In  the  Klipeteln 
Case,  importing  and  selling  imports  in  the  origi- 
ual,  unbroken  packages  was  plainly  the  main 
business  of  the  relator,  and  all  else  that  it  did 
merely  incidental  thereto.  The  tax  'In  the  Klip- 
stein  Case,  in  effect,  rested  upon  foreign  com- 
merce. 

A  state  tax  laid  upon  the  business  of  a  for- 
eign corporation  doing  business  in  the  taxing 
state,  measured  by  the  amount  of  capital  stock 
employed  within  such  state,  is  not  abated  by 
the  consideration  that  a  part  of  such  capital 
is  employed  in  foreign  commerce.  People  ex  reU 
Kppens,  S.  &  W.  Co.  v.  Roberts,  61  App.  Div. 
152,  64  N.  Y.  Supp.  627. 

A  foreign  corporation  without  a  place  of  busi- 
ness of  any  kind  in  another  state,  whose  trans- 
actions therein  are  confined  to  filling  orders 
taken  by  its  traveling  salesmen  and  sent  to  its 
home  ofiSce,  is  not  Il«Lble  to  a  tax  kUd  by  such 
state  upon  oorporalione  doing  business  therein 
as  merchants.  Com.  v.  American  Tobacco  Co. 
173  Pa.  531,  34  Atl.  223 ;  Woessner  v.  H.  T. 
Cottam  &  Co.  19  Tex.  Civ.  App.  611,  47  S.  W. 
678 ;  Wagner  v.  J.  &  O.  Meakin,  33  C.  C.  A.  577, 
63  U.  S.  App.  477,  92  Fed.  76. 

A  state  statute  enacting  that  owners  of  pal- 
ace, parlor,  or  sleeping  cars,  except  railroads 
operating  domestic  railways,  shall  not  have  a 
right  to  charge  or  collect  fares  for  the  use  of 
such  cars  In  the  state  without  a  license  pro- 
curable onJy  upon  annually  making  a  sworn 
statement  of  gross  earnings  from  the  use  of 
such  cars  between  places  within  the  state,  and 
the  payment  of  a  license  fee  of  2  per  cent  on 
such  earnings,  requires  from  a  foreign  palace- 
car,  company  engaged  in  interstate  commerce 
only  a  statement  of  Its  gross  earnings  from 
fares  on  Journeys  which  both  begin  and  end 
within  the  state,  and  not  of  the  proportionate 
part  of  fares  for  such  part  of  the  Journeys 
beginning  or  ending,  or  t>oth,  without  the  state, 
as  the  part  traversed  within  the  state  bears  to 
the  fares  paid  for  the  whole  passage.  State  v. 
Pullman's  Palace  Car  Co.  64  Wis.  89,  23  N.  W. 
871. 

This  construction  certainly  left  the  statute 
free  from  objection  upon  the  score  of  the  com- 
merce clause,  and  the  court  did  not  deem  it 
worth  while  to  say  whether  or  not  the  act, 
differently   construed,   would  be  constitutional. 

A  county  ordinance  requiring  a  transconti- 
nental railroad  invested  with  Federal  franchises 
to  take  out  and  pay  for  a  license  to  continue 
(K)L.R.  A. 


its  business  of  carrying  persons  or  freight  for 
hire  in  railroad  cars  in  such  county  Is  uncon- 
stitutional and  void.  San  Benito  County  v. 
Southern  P.  R.  Co.  77  Cal.  518,  19  Pac.  827. 

The  former  decisions  of  the  court  in  Central 
P.  R.  Co.  V.  State  Bd.  of  Equalization,  60  Cal. 
35 ;  Los  Angeles  v.  Southern  P.  R.  Co.  61  Cal. 
59 ;  and  Santa  Clara  County  v.  Southern  P.  R. 
Co.  66  Cal.  642,  6  Pac.  744, — were  overruled, 
the  court  declaring  that,  in  view  of  the  deci- 
sions of  the  Supreme  Court  of  the  United  States 
In  California  v.  Central  P.  R.  Co.  127  U.  S. 
1,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1078, 
It  would  be  useless  to  follow  them,  as  it  was 
clear  that  in  a  proper  ease  the  Supreme  Court 
of  the  United  States  would  hold  the  ordinance 
in  the  case  at  bar  void. 

A  license  tax  which  is  a  tax  upon  the  priv- 
ilege of  doing  business  that  involves  interstate 
commerce  is  void.  It  cannot  be  saved  by  show- 
ing that  the  railroad  subjected  to  it  operates 
only  a  branch  line  wholly  within  the  Jurisdic- 
tion of  the  authority  imposing  the  tax.  San 
Bernardino  v.  Southern  P.  Co.  107  Cal.  624, 
29  L.  R.  A.  327,  40  Pac.  796. 

A  statute  requiring  all  foreign  corporations 
regularly  doing  business  in  the  state  to  be 
assessed  and  taxed,  for  and  In  respect  of  the 
business  transacted  by  them  in  such  state,  a 
transit  duty  of  a  stated  sum  on  every  passenger 
and  each  ton  of  freight  carried  on  any  railroad 
or  canal  In  the  state  beyond  a  named  distance, 
except  passengers  and  freight  transported  ex- 
clusively within  the  state,  lays  a  burden  upon 
interstate  commerce,  and,  hence,  is  unconstitu- 
tional and  void.  Erie  R.  Co.  v.  State,  31  N.  J. 
L.  631,  86  Am.  Dec.  226. 

But  a  foreign  company  whose  entire  business 
consists  in  transporting  oil  from  points  In  other 
states  to  points  in  the  taxing  state,  although 
engaged  merely  In  Interstate  commerce,  may 
none  the  less  constitutionally  be  subjected  to 
"an  annual  tax,  for  the  use  of  the  state,  by 
way  of  a  license  for  Its  corporate  franchise," 
of  a  stated  percentage  of  "the  gross  amount  of 
Its  receipts  from  the  transportation  of  oil  or 
petroleum  through  its  pipes  in  the  state"  dur- 
ing the  preceding  year;  the  said  gross  amount 
being  such  a  proportion  of  the  gross  receipts 
for  transportation  of  oil  or  petroleum  over  Its 
whole  line  as  the  length  of  its  line  in  the  taxing 
state  bears  to  the  entire  length  thereof.  Tide 
Water  Pipe  Co.  v.  State  Board,  57  N.  J.  L.  516, 
27  L.  R.  A.  684,  31  Atl.  220. 

The  court  relied  for  Its  authority  upon  Maine 
V.  Grand  Trunk  R,  Co.  142  U.  S.  217,  35  L.  ed. 
994,  3  Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep. 
121,  163,  saying  that  it  was  so  apposite  as  to 
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transmitting  to,  from,  through,  in,  or  across 
the  Btate  of  Indiana,  telegraph  messages, 
shall  be  deemed  and  held  to  be  a  telegraph 
company,  and  every  such  telegraph  com- 
pany shfidl,  annually,  between  the  1st  day 
of  April  and  the  Ist  day  of  June,  make  out 
and  deliver  to  the  auditor  of  state  a  state- 
ment, verified  by  tne  oath  of  the  officer  or 
a«;ent  of  such  company  making  such  state- 
ment, with  reference  to  the  lat  day  of  April 
next  preceding,  showing:  First.  The  total 
capital  stock  of  such  association,  company, 
copartnership,  or  corporation.  Second.  The 
number  of  shares  of  capital  stock  issued  and 
outstanding,  and  the  par  or  face  value  of 
each  share.  Third.  Its  principal  place  of 
business.  Fourth.  The  market  value  of  said 
alia  res  of  stock  on  the  1st  day  of  April 
next  preceding,  and  if  such  shares  have  no 
market  value,  then  the  actual  value  thereof. 


Fifth.  The  real  estate,  structures,  ma- 
chinery, fixtures,  and  appliances  owned  by- 
said  association,  company,  copartnership,  or 
corporation,  and  subject  to  local  taxation 
within  the  state,  and  the  location  and  as- 
sessed value  thereof,  in  each  county  or  town- 
ship where  the  same  is  assessed  for  local 
taxation.  Sixth.  The  specific  real  estate,  to- 
gether with  the  permanent  improvements 
thereon,  owned  by  such  association,  com- 
pany, copartnership,  or  corporation,  situate 
outside  the  state  of  Indiana,  and  not  di- 
rectly used  in  the  conduct  of  the  business, 
with  a  specific  description  of  each  such 
piece,  where  located,  the  purpose  for  whidi 
the  same  is  used,  and  the  siun  at  which  the 
same  is  assessed  for  taxation  in  the  locality 
where  situated.  Seventh.  All  mortgages 
upon  the  whole  or  any  of  its  property,  to- 
gether with  the  dates  and  amounts  thereof* 


preclude  the  need  or  utility  of  further  in  vest  *- 
fTAtion. 

A  state  statute  providins  for  the  payment 
by  express  companies  of  yearly  license  or  priv- 
ilege taxes  in  lieu  of  all  other  tlMOi  ad  valorem 
taxes,  if  the  lines  are  less  than  100  miles  long, 
f  1,000,  and,  if  longer,  $3,000,  for  one  or  more 
packages  taken  up  at  one  point  and  carried  to 
another  witliin  tJtie  state,  although  purporting 
on  its  face  to  apply  only  to  express  business 
within  the  state.  Is  none  the  less,  when  applied 
to  an  express  company  doing  an  interstate  busi- 
ness, a  burden  upon  interstate  commerce. 
United  States  Exp.  Co.  v.  Allen,  39  Fed.  712. 
The  court  said  such  statute  was  not  an  exer- 
cise of  the  police  power.  That  the  amount  of 
business  done  had  no  relation  to  the  tax.  As 
much  had  to  be  paid  for  a  license  to  carry  one 
package  5  miles  as  to  oarry  a  mlllioin  packages 
over  100  miles  when  the  line  was  longer.  The 
tax  depended  wholly  on  the  length  of  the  line, 
and  was  a  mere  device  for  taxing  the  express 
company. 

The  imposition  of  a  heavy  annual  tax  up(Mi 
express  companies  doing  business  in  the  state 
for  the  privilege  ot  doing  such  buslnesB,  sanc- 
tioned by  severe  penalties  for  doing  business 
without  first  paying  It,  upon  a  foreign  Joint- 
stock  company  engaged  in  interstate  commerce, 
is  void  for  repugnancy  to  the  commerce  clause, 
notwithstanding  such  comipany  does  local  busi- 
ness, when  the  statute  does  not  discriminate 
between  internal  and  external  business.  United 
States  Exp.  Co.  v.  Hemmingway,  30  Fed.  60. 

The  cases  of  Com.  v.  Smith  and  Com.  v. 
United  States  Exp.  Co.  92  Ky.  38,  17  S.  W.  187, 
are  very  similar,  and  were  decided  the  same 
way. 

A  statute  which  requires  every  common  car- 
rier that  conveys  •  express  nuitter  from  one 
place  to  another  for  hire  to  procure  a  license, 
and  pay  therofor  a  tax  graduated  according 
to  the  amount  of  bustnem  done,  and  which 
makes  the  obtaining  of  such  license  and  the 
payment  of  such  tax  a  condition  precedent  to 
the  carrier's  doing  any  business  whatever,  in- 
asmuch as  it  does  not  discriminate  between 
Internal  and  Interstate  express  business,  and 
cannot  be  construed  to  apply  alone  to  internal 
traflic,  is  void  for  conflict  with  the  commerce 
clause  of  the  Federal  Constitution.  State  v. 
Northern  P.  B.cp.  Co.  (Mont.)   71  Pac.  404. 

A  foreign  corporation  controlling  and  oper- 
ating a  line  of  steamships  on  the  ocean,  en- 
gaged in  regular  commerce  between  two  foreign 
ports,  whose  boats  stop  during  each  voyage  at 
an  Intermediate  port  to  land  passengers  and 
discharge  freight  and  to  receive  passengers  and 
GO  L.  R.  A. 


csrgo^  and  which,  for  these  puri>oees,  at  sucb 
intermediate  port,  leases  a  wharf  and  has  appli- 
ances for  loading  and  unloading  its  vessels, 
hires  stevedores,  keeps  an  agent  and  clerks,  an 
office  with  books  and  furniture,  and  a  bank  ac- 
count, and,  upon  emergencies,  purchases  sup- 
plies,— is  there  engaged  exclusively  In  inter- 
state commerce,  and  is  not  subject  to  an  occu- 
pation or  license  tax  for  doing  business  there. 
Clyde  S.  S.  Co.  v.  Charleston,  76  Fed.  46. 

A  county  cannot  recover  of  a  corporatloi^ 
created  by,  and  domiciled  In,  another  state, 
where  its  boats  are  enrolled  and  all  its  property 
has  its  situs,  and  whose  exclusive  business  Is 
ferrying  across  a  navigable  river  between  two 
states,  penalties  for  not  taking  out  a  terrj 
license  as  required  by  the  laws  of  the  state  tn 
which  such  county  Is  situated,  merely  because 
it  maintains  therein  a  landing  place.  St.  Clair 
County  V.  Interstate  Car  Transfer  Co.*  100  Fed. 
741. 

A  foreign  telegraph  corporation  carrying  on 
an  interstate  and  foreign  business,  and  operat- 
ing in  a  state  other  than  the  one  which  gave 
It  life,  by  virtue  of  its  compliance  with  the  act 
of  Congress  of  July  24,  1866,  is  not  to  be  sub- 
jected, in  such  other  state  (whleh  has  granted 
it  no  franchise),  to  a  franchise  tax,  because  of 
the  protection  of  the  commerce  clause.  San 
Francisco  v.  Western  U.  Teleg.  Co.  96  Cal.  140, 
17  L.  11.  A.  301,  31  Pac.  10. 

While  a  state  cannot  tax  either  the  inter- 
state or  government  business  of  a  telegmph 
^mpany,  it  has  the  power  to  tax  so  much  of  Its 
business  as  is  carried  on  wholly  within  the 
state  lines,  provided  the  tax  is  not  levied  in 
gross  upon  both  external  and  Internal  business,, 
but  Is  restricted  solely  to  that  within  the  state. 
Western  U.  Teleg.  Co.  v.  Fremont,  39  Neb.  692, 
26  L.  U.  A.  698,  5  Inters.  Com.  Rep.  46,  5S 
N.  W.  415. 

A  statute  requiring  every  person,  corporation, 
or  association  doing  business  in  the  state  as  a 
telephone  company  to  pay  a  Ikense,  In  each 
county  where  such  business  is  transacted,  of  75- 
cents  a  year  for  each  instrument  in  use,  is  not 
In  conflict  with  the  commerce  clause  of  the  Fed- 
eral Constitution,  since  It  is  to  be  construed  as 
limited  In  Its  application  to  Instruments  used 
for  messages  between  points  ly^lng  wholly  within 
the  state,  because  of  the  constitutional  infirmity 
of  the  state  to  lay  such  an  excise  upon  Inter- 
£tate  telephonic  communication.  State  v.  Rocky 
.Mountain  Bell  Teleph.  Co.  (Mont.)  71  Pac.  311. 

d.  AgenU  and  agencies. 

To   oarry   on   Interstate   commerce  Is   not  a 
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Eighth,  (a)  The  total  length  of  the  lines 
of  said  association  or  company;  (b)  the 
total  length  of  so  much  of  their  linen  as  is 
outside  the  state  of  Indiana;  (c)  the  length 
of  the  lines  within  each  of  the  counties  and 
townships  within  the  state  of  Indiana" 

Section  5,  p.  378,  provides,  amongst  other 
things,  that  ''upon  the  filing  of  such  state- 
ments the  auditor  of  state  shall  examine 
them,  and  each  of  them,  and  if  he  shall  deem 
the  same  insufficient,  or  in  case  he  shall 
deem  that  other  information  is  requisite,  he 
shall  require  such  officer  to  make  such  other 
and  further  statements  as  said  auditor  of 
stale  may  call  for." 

Section  6,  p.  379,  reads  as  follows :  "Upon 
the  meeting  of  the  state  board  of  tax  com- 
missioners for  the  purpose  of  assessing  rail- 
road and  other  property,  said  auditor  of 
state  shall  lay  such  statements,  with  such 


information  as  may  have  been  furnished 
him,  before  said  board  of  tax  commission- 
ers, who  shall  thereupon  value  and  assess 
the  property  of  each  association,  company, 
copartnership,  or  corporation  in  the  man- 
ner hereinafter  set  forth,  after  examining 
such  statements  and  after  ascertaining  the 
value  of  such  properties  therefrom,  and  from 
such  other  information  as  they  may  have 
or  obtain.  For  that  purpose  they  may  re- 
quire the  agents  or  officers  of  said  associa- 
tion, company,  copartnership,  or  corporation 
to  appear  before  them  with  such  books,  pa^ 
pers,  or  statements  as  they  may  require,  or 
they  may  require  additional  statements  to 
be  made  to  them,  and  may  compel  the  at- 
tendance of  witnesses,  in  case  they  shall 
deem  it  necessary,  to  enable  them  to  ascer- 
tain the  true  cash  value  of  such  property."^ 
From  information  thus  obtained,  §  7  pro- 


franchise  or  privilege  granted  by  the  state.  It 
is  a  right  which  every  citizen  of  the  United 
States  l8  entitled  to  exercise  under  the  Consti- 
tution and  laws  of  the  United  States ;  and  the 
accession  of  mere  corporate  facilities  as  a  mat- 
ter of  convenience  in  carrying  on  their  business 
cannot  have  the  effect  of  deriving  citizens  of 
such  right,  unless  Congress  should  see  fit  to 
interpose  some  contrary  regulation  on  the  sub- 
ject. Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851. 

A  state  has  the  right  to  regulate  its  internal 
commerce,  and  a  license  for  the  privilege  of 
doing  business  within  its  limits  Is  not  a  regula- 
tion of  commerce.  A  business  Is  exclusively 
local  when  a  city  office  is  maintained  for  the 
sale  of  merchandise  to  all  comers,  and  packages 
brought  in  from  other  states  are  broken  and 
their  contents  sold  dn  the  usu«i<I  way  of  carrying 
on  bosinees  in  the  state.  State  v.  Hammou'd 
Packing  Co.  (La.)  34  So.  368. 

These  statements  may  well  be  regarded  as 
guides  pointing  generally  to  a  correct  determi- 
nation of  particular  cases  as  they  arise. 

1.  Telegraph,  railroad,  exprctts,  and  other  trans- 
portation business, 

A  foreign  corporation  operating  telegraph 
lines  throughout  the  United  States,  and  which 
has  complied  with  the  act  of  Congress  relating 
to  the  constructing  of  telegraphs  and  the  gov- 
ernment use  thereof,  cannot  be  compelled  to 
pay  a  municipal  license  tax  imposed  in  lieu  of 
ad  valorem  property  taxes,  greater  in  amount 
than  would  be  such  taxes  if  assessed  at  the 
sa<me  rate  as  other  property  in  the  same  city 
is  assessed,  when  the  ordinance  imposing  the 
excise  does  not  limit  its  application  to  business 
confined  to  the  limits  of  the  state,  and  does 
make  the  payment  o(  the  tax  a  condition  prece- 
dent to  the  doing  of  business  at  all  in  the  city. 
Such  an  ordinance  is  void  for  conflict  with  the 
commerce  clause  of  the  Federal  Constitution. 
Postal  Teleg.  Cable  Co.  v.  Riclimond,  99  Va.  102, 
.37  S.  E.  789,  Overruling  the  earlier  contrary 
decision  in  Western  U.  Teleg.  Co.  v.  Richmond, 
26  Gratt.  1. 

A  municipal  ordinance,  however,  passed  under 
'egislative  authority,  imposing  a  yearly  license 
tax  for  revenue  upon  the  business  or  occupation 
of  taking  messages  in  the  city  from  persons 
therein  and  sending  them  by  telegraph  from 
such  city  to  persons  and  places  in  the  same 
state,  and  of  receiving  and  delivering  in  such 
city  telegraph  messages  sent  by  persons  at  and 
from  places  in  the  same  state,  expressly  exclud- 
ing and  deckiPing  free  messages  between  United 
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States  government  departments,  agents,  and 
agencies,  and  Interstate  commerce  messages, — 
is  not  repugnant  to  the  commerce  clause  of  the 
Federal  Constitution.  Western  U.  Teleg.  Co.  v. 
Fremont,  39  Neb.  692,  26  L.  R.  A.  698,  5  Inters. 
Com.  Rep.  46,  58  N.  W.  415. 

To  the  same  effect  are  Moore  v.  Eufaula,  97 
Ala,  670,  11  So.  921;  Postal  Teleg.  Cable  Co. 
V.  Charleston,  56  Fed.  419,  Affirmed  in  163 
U.  S.  692,  38  L.  ed.  871,  4  Inters.  Com.  Rep. 
637,  14  Sup.  Ct.  Rep.  1094;  Western  U.  Teleg. 
Co.  V.  Charleston,  66  Fed.  419,  Appeal  Dis- 
missed in  163  U.  S.  711,  41  L.  ed.  309,  16  Sup. 
Ct  Rep.  1208. 

A  municipal  ordinance  passed  pursuant  to  a 
charter  power  requiring  all  in  the  city  that 
engage  in  the  business  of  operating  a  railroad 
for  transporting  freight  or  passengers,  or  both, 
to  and  from  the  city  to  and  from  other  places 
in  the  some  state,  and  who  keep  an  office  or 
place  of  business  within  such  city,  to  pay  an 
annual  license  tax  for  e&dh  main  line  of  road 
used  in  connection  with  such  business  running 
into  or  through  the  city :  and,  before  engaging 
in  such  business,  to  take  out  and  pay  for  a 
license  to  carry  it  on, — is  not  in  conflict  with 
the  commerce  clause  of  the  Federal  Constitu- 
tion, since  it  affects  only  business  done  within 
the  city  limits.  Annlston  v.  Southern  R.  Co. 
112  Ala.  557,  20  So.  915. 

The  same  decision  was  made  in  Alabama  O. 
S.  R.  Co.  V.  Bessemer,  113  Ala.  668,  21  So.  64, 
and  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama 
City,  134  Ala.  414,  32  So.  731. 

But  a  state  statute  which  allows  a  munici- 
pality to  exact  license  taxes  from  every  rail- 
rood  doing  business  within  it,  without  limiting 
its  application  to  Internal  state  business  exclu- 
sively, is  void  as  an  interference  with  inter- 
state commerce,  although  the  ordinance  in  pur- 
suance thereof  bases  ttie  tax  upon  internal  busi- 
ness alone.  Southern  R.  Co.  v.  Asheville,  69 
Fed.  359. 

The  reason  given  for  this  concliuslon  is  that. 
Inasmuch  as  a  municipality  can  tax  only  by 
virtue  of  legislative  authority,  an  unconstitu- 
tional statute  confers  none. 

In  Piedmont  R.  Co.  v.  Reldsville,  101  N.  C. 
404,  sub  nom.  Richmond  &  D.  R.  Co.  v.  Relds- 
ville, 2  L.  R.  A.  284,  2  Intera.  Com.  Rep.  416, 
8  S.  E.  124,  the  opinion  was  expressed  that  a 
municipal  ordinance  imposing  upon  such  rail- 
road traversing  the  city  a  tax  of  $50,  being  a 
tax  upon  business  within  the  municipality,  and 
such  taxes  having  been  authorized  by  the  legis- 
lature, was  not  repugnant  to  the  commerce 
clause ;  but  no  decision  was  rendered  because 
of  the  incompleteness  of  the  record  in  the  case. 
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vides  for  the  manner  of  assessing  such  prop- 
•erty  within  the  state  as  follows:  The 
market  value  of  the  capital  stock,  added  to 
the  mortgages  thereon,  if  any,  shall  be  taken 
for  the  true  cash  value  of  the  whole  prop- 
erty. If  there  is  no  market  value,  then  the 
actual  value  shall  be  taken.  ''  For  the  pur- 
pose of  ascertaining  the  true  cash  value  of 
the  property  within  the  state  of  Indiana," 
the  board  shall  next  deduct  from  the  value 
of  the  whole  property  "  the  assessed  value 
for  taxation  in  the  localities  where  the  same 
is  situated,  of  the  several  pieces  of  real  es- 
tate situate  without  the  state  of  Indiana, 
and  not  specifically  used  in  the  general  busi- 
ness of  such  associations."  The  true  cash 
value  of  the  property  within  the  state  of  In- 
diana shall  then  be  found  by  taking  the  pro- 
portion of  such  balance  which  the  length  of 
the  telegraph  lines  within  the  state  bears  to 


the  total  length  of  the  lines.  "From  the  en- 
tire value  of  the  property  within  the  state  so 
ascertained,  there  shall  be  deducted,  by  said 
boRrd,  the  assessed  value  for  taxation  of  all 
the  real  estate,  structures,  machinery,  and 
appliances  within  the  state  and  subject  to 
local  taxation  in  the  counties  and  town- 
ships, .  .  .  and  the  residue  of  such 
value  so  ascertained,  after  deducting  there- 
from the  assessed  value  of  such  local  prop- 
erties, shall  be  by  said  board  assessed  to 
said  association." 

By  §  8  it  is  provided  that  the  value  of 
1  mile  in  the  state  shall  be  found  by  divid- 
ing "the  residue  of  such  value  so  ascer- 
tained "  by  the  total  mileage  in  the  state. 

Section  9,  p.  381,  provides  for  certifying 
the  valuation  so  found  for  each  county  to 
the  several  county  auditors,  and  §  10  for  a 


The  supreme  court  of  Alabama,  nnd  after- 
wards the  Supreme  Court  of  the  United  States, 
held  that  a  municipal  ordinance  requiring  every 
express  or  railroad  company  whose  business 
extended  out  of  the  state,  and  which  was  doing 
business  within  the  ordaining  city,  to  pay  a 
stated  annual  license  fee,  imposed  without  dis- 
crimination alilce  upon  residents  and  nonresi- 
dents, upon  natural  and  artiflctei  persons,  and 
foreign  and  domestic  corporations,  under  pen- 
alty of  fine  for  neglect  or  refusal, — 'imposed 
merely  a  charge  for  the  privilege  of  doing  busi- 
ness wittiin  the  city  limits,  irrespective  of  the 
clMLracter  of  such  buainees ;  and,  therefore,  that 
It  placed  no  burden  or  restriction  upon  extei*nal 
commerce,  notwithstanding  the  subjects  thereof 
were  engaged  therein.  Osborne  v.  Mobile,  44 
Ala.  493  :  Southern  Exp.  Co.  v.  Mobile,  49  Ala. 
404  ;  Osborne  v.  Mobile,  16  Wall.  479,  21  L.  ed. 
470. 

But  afterwards  the  Supreme  Court  of  the 
United  States,  in  referring  to  this  decision,  said  : 
This  court.  In  December,  1872,  held  that  the 
ordinance  was  not  unconstitutional.  In  view 
of  the  course  of  decisions  which  have  been  made 
since  that  time  it  is  very  certain  that  such  an 
ordinance  would  now  be  regarded  as  repugnant 
to  the  power  conferred  upon  Congress  to  regu- 
late commerce  among  the  several  states.  Leloup 
V.  Port  of  Mobile,  127  U.  8.  640,  32  L.  ed.  311, 
8  Sup.  Ct.  Rep.  1380. 

Thereupon,  it  decided  that  a  municipal  ordi- 
nance adopted  pursuant  to  a  power  given  by  the 
state  legislature,  laying  a  tax,  called  a  license 
tax,  but  designed  to  afford  revenue,  of  $225  on 
telegraph  companies,  and  imposing  upon  the 
agents  thereof  pecuniary  penalties  If  they  neg- 
lect or  refuse  to  pny  it,  is,  when  applied  to  a  for- 
eign telegraph  corporation  authorized,  under  the 
act  of  Congress  of  July  24,  1866,  to  enter  and  do 
business  in  the  state,  a  tax  for  the  privilege  of 
carrying  on  its  business ;  and,  as  such  business 
is  transmitting  telegrams  between  states  and  to 
and  from  foreign  countries,  the  ordinance  and 
tax  arc  void  for  repugnancy  to  the  commerce 
clause  of  the  Federal  Constitution.     Ibid. 

But  when  a  state-license  tax  law,  as  con- 
strued by  the  highest  court  of  the  state  that 
enacted  it,  In  exacting  from  the  agent  of  an 
express  company  engaged  in  interstate  com- 
merce a  license  fee  for  his  business  or  occupa- 
tion under  pain  of  fine  or  imprisonment,  applies 
only  to  the  local  business  of  such  company, 
wholly  within  the  state,  and  does  not  apply  at 
all  to  its  international  or  interatate  business, 
which  the  company  is  left  at  liberty  to  carry 
on  without  a  license  or  paying  any  tax,  provided 
It  does  no  local  business, — there  Is  no  conflict 
60  L.  R.  A. 


with  the  commerce  clause  of  the  Federal  Con- 
stitution. Osborne  v.  Florida,  164  U.  S.  650, 
41  L.  ed.  586,  17  Sup.  Ct.  Rep.  214,  Affirming 
33  Fla.  162,  25  L.  R.  A.  120,  4  Inters.  Com. 
Rep.  731,  14  So.  588. 

A  state  law  which  requires  from  the  agent 
of  every  express  company,  not  incorporated  In 
the  enacting  state,  a  license  from  an  officer  of 
sucb  state  before  he  Is  allowed  to  do  any  busi- 
ness for  his  company  In  that  state,  when  such 
business  embraces  the  carriage  of  express  mat- 
ter between  different  states  as  well  as  between 
places  within  the  state ;  and  which  requires, 
'also,  a  statement  to  be  made  and  filed  by  the 
company  Itself  showing  the  possession  by  it  of 
a  capital  of  $150,000  in  cash  or  safe  securities 
not  stock  notes, — is  plainly  a  regulation  of, 
a  burden  or  restriction  upon,  interstate  com- 
incrce,  and  as  such  is  void  for  repugnancy  to 
the  Federal  Constitution.  Crutcher  v.  Ken- 
tnclcy,  141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct 
Rep.  851. 

Such  a  statute  cannot  be  upheld  as  an  exercise 
of  the  police  power  of  the  state  to  protect  and 
secure  citizens  who  Intrust  pr(H>erty  to  express 
companies  for  carriage,  because,  however  pro- 
motive of  the  public  good  it  may  be,  the  subject 
Is  beyond  the  regulative  power  of  the  state, 
and  belongs  exclusively  to  Congress.  Ibid. 

We  do  not  thinlc,  said  the  court,  that  the  diffi- 
culty is  at  all  obviated  by  the  fact  that  the  ex- 
press company,  as  incidental  to  its  main  busi- 
ness, which  is  to  carry  goods  between  different 
states,  does  also  some  local  business  by  carry- 
ing goods  from  one  point  to  another  within  the 
state.  It  does  not  obviate  the  objection  that 
the  regulations  as  to  license  and  capital  stoclc 
are  Imposed  as  conditions  on  the  company's  car- 
i7ing  on  the  business  of  interatate  commerce, — 
manifestly  the  principal  object  of  the  organisa- 
tion. These  regulations  ara  clearly  a  burden 
and  a  restriction  upon  that  commerce.  Whether 
intended  as  such  or  not,  they  operate  as  such. 
Ibid. 

This  decision  was  followed  in  the  state  su- 
preme court  In  Com.  v.  Smith,  92  Ky.  38,  17  8. 
W.  187. 

A  municipal  ordinance  to  the  effect  that  every 
express  company,  or  agency  thereof,  doing  an 
express  business  in  the  city,  shall  pay  an  ad 
valorem  tax  equal  to  that  which  is  levied  upon 
real  estate  within  the  city  limits  for  general 
and  special  purposes,  upon  the  gross  amount  of 
all  moneys  which,  during  the  year,  shall  have 
been  received  by  such  company  or  agency  with- 
in the  city  as  a  compensation  for  transacting 
such  express  business,  does  not  violate  the  com- 
merce clause  of  the  Federal  Constitution  when 
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like    distribution   by   the   auditors   to   the 
townships. 

It  will  be  noticed  that  the  method  thus 
provided  for  assessing  telegraph  property  in 
'the  state  is  not  essentially  different  from 
that  prescribed  in  the  general  tax  law  of 
1891  for  the  assessment  of  railroad  prop- 
•erty.  In  both  cases  the  local  property  is 
assessed  by  local  officers,  and  the  general  or 
unit  property  by  the  state  board  of  tax  com- 
missioners. In  both  the  companies  are  re- 
quired to  make  property  statements  to  the 
auditor  of  state,  to  be  by  him  laid  before 
the  state  board.  In  both  the  time  and  place 
of  meeting  of  the  board  is  fixed  by  law.  In 
both  the  companies  may  come  before  the 
board  to  make  such  further  statements  as 
they  desire,  and  they  may  be  required  to  do 
so.  In  both  the  board  may  seek  such  other 
information  as  they  shall  be  able  to  find, 


in  order  to  enable  them  to  discover  the  true 
cash  value  of  the  property  in  the  state.  In 
both  it  is  the  property  in  the  state,  and  that 
alone,  that  can  be  assessed.  And  in  both 
the  standard  of  valuation  is  the  same  as  in 
assessing  all  other  property  in  the  state; 
namely,  "the  true  cash  value." 

In  the  Backus  Railroad  Tax  Cases,  133 
Ind.  513,  18  L.  R.  A.  729,  33  N.  E.  421,  it 
was  contended  by  counsel  for  appellants, 
both  in  this  court  and  in  the  Supreme  Court 
of  the  United  States,  that  the  general  tax 
law  of  1891  authorized  the  importation  of 
values  into  this  state  by  the  state  board  of 
tax  commissioners,  or  the  taxing  by  them 
of  property  of  the  railroads  not  within  the 
jurisdiction  of  the  state,  for  the  reason  that 
such  taxation  seemed  to  be  implied  in  §  80 
of  that  act,  and  also  for  the  reason  that 
the  fourth  item  of  the  schedule  filed  with 


set  In  operation  fl^lnst  a  foreign  corporation 
whose  business  In  such  city  consists  In  receiving 
packages  to  be  transported  from  the  city  to 
points  beyond  the  state.  American  Union  Exp. 
Co.  V.  St.  Joseph,  66  Mo.  675,  27  Am.  Rep.  382. 

But  a  municipal  ordinance  Imposing  a  license 
tax  on  every  express  company  having  an  office 
In  the  i?lty,  and  receiving  goods,  wares,  and 
merchandise,  and  forwarding  them  to  points 
within  the  same  state,  or  receiving  goods,  etc., 
within  such  state  and  deHivering  them  in  the 
city,  is  void  for  conflict  with  the  com;nerce 
clause,  because  it  includes  business  coming  from 
without  the  state.  Webster  v.  Bell,  15  C.  C.  A. 
360,  26  U.  S.  App.  379,  68  Fed.  183. 

This  conclusion  was  reached  upon  a  some- 
whrat  technical  construction  of  the  statute,  sub 
judioe,  that  plainly  aimed  at  being  confined  to 
Internal  business,  and  might  plausibly  have  been 
so  construed. 

The  weight  of  authority,  It  Is  said  In  a  very 
recent  case,  esta>bllshes,  as  a  general  rule,  for 
the  interpretation  of  license  acts  applying  to 
corporations  engaged  in  both  local  and  inter- 
state commerce,  that,  in  the  imposition  of  a  tax 
upon  such  a  corporation,  the  Interstate  business 
must  be  discriminated  from  the  internal  busi- 
ness, or  It  must  be  capable  of  being  so  discrim- 
inated so  that  it  will  clearly  appear  that  the 
Internal  business  alone  Is  taxed.  Whenever  the 
subjects  of  taxation  can  be  separated  so  that 
that  which  is  Interstate  commerce  can  be  dis- 
tinguished from  that  which  is  commerce  wholly 
within  the  state,  the  distinction  will  be  made 
by  the  courts,  and  the  state  permitted  to  collect 
the  tax  upon  the  commerce  solely  with- 
in iu  own  territory.  If,  however,  the 
terms  of  the  statute  are  such, — If  the 
license  fee  is  a  unit  charge  upon  the 
business  as  such ;  is  strictly  an  oecu- 
IMitlon  tax, — ^if  ^ere  Is  no  attempt  to  differen- 
tiate the  local  from  the  foreign  business  in  the 
language  of  the  statute,  and  the  license  Is  a 
prerequisite  to  commencing  or  continuing  busi- 
ness,— the  charge  must  be  deemed  an  inter- 
ference with,  an  attempt  to  regulate,  Interstate 
commerce ;  and,  therefore,  the  statute  imposing 
it  is  void.  State  v.  Northern  Pacific  Exp.  Co. 
(Mont.)  71  Pac.  404. 

A  municipal  ordinance  passed  under  powers 
granted  by  the  legislature  requiring  a  license 
to  establish  and  operate  a  ferry  between  the 
United  States  and  Canada,  and  exacting  for  it 
a  fee  sufficient  and  intended  to  afTord  revenue, 
and  prohibiting  unlicensed  ferries  under  penal- 
ties, is  not  obnoxious  to  the  commerce  clause 
of  the  Federal  Constitution,  even  when  applied 
to  a  ferry  enrolled  and  licensed  under  national 
€0  L.  R.  A. 


laws  for  coasting  and  foreign  trade.  Chilvers 
V.  People,  11  Mich.  43. 

The  invalidity  of  a  license  tax-law  npon  the 
means  of  carrying  on  interstate  commerce  is 
unaffected  by  the  fact  that  the  commerce  It 
relates  to  is  wholly  between  states  other  than, 
and  entirely  without,  the  taxing  state.  If  a 
state  may  not  constitutionally  tax  commerce 
passing  through,  coming  into,  or  going  out  of, 
it.  a  fortiori  it  may  not  tax  commerce  which 
does  not  come  near  it.  Therefore,  an  ordinance 
imposing  municipal  license  taxes,  requiring  the 
quarterly  payment  of  a  stated  sum  for  every 
railroad  agency,  under  penalty  at  a  heavy  fine 
or  long  imprisonment,  when  enforced  agalnat 
an  agent  of  a  foreign  railroad  whose  entire 
line  and  terminals  are  in  distant  states,  who 
neither  receives  nor  disburses  money,  and  who 
sells  no  tickets,  but  merely  iabors  to  induce 
passengers  leaving  the  state  to  be  booked  over 
his  road  at  the  other  end  of  their  Journejrs,— 
is  unconstitutional  and  void  for  repugnancy  to 
the  commerce  clause  of  the  Federal  Constitu- 
tion. McCall  V.  California,  136  U.  S.  104,  34 
L.  ed.  391,  3  Inters.  Com.  Rep.  181,  10  Sup.  Ct. 
Hop.  881. 

This  decision  in  effect  overrules  Lightbume 
V.  Shelby  County  Taxing  Dist.  4  Lea,  219. 

A  municipal  ordinance  requiring  every  person 
who  operates  and  maintains  in  the  city  anj 
telephone  Instrument  for  which  rent  is  charged 
to  pay  an  annual  license  fee  for  each  instru- 
ment so  used  was  not  intended  to,  and  does  not, 
apply  to,  or  affect  in  any  manner,  business  of 
an  interstate  character ;  but  was  Intended  to, 
and  does,  apply  to  and  affect  only  local  business 
done  within  the  city  as  shown  from  the  rental 
of  instruments  therein.  It  therefore  does  not 
burden  or  interfere  with  interstate  commerce. 
Ogden  City  v.  Crossman,  17  Utah,  66,  53  Pac. 
985. 

2.  Trade, 

A  statute  laying  an  annual  tax  of  $200  upon 
every  sewing-machine  company  selling  or  deal- 
ing in  sewing  machines  either  by  itself  or 
agents,  and  upon  all  wholesale  dealers  in  sew- 
ing machines  made  by  companies  that  have  not 
paid  such  tax ;  and  requiring  companies  and 
wholesalers  to  furnish  a  list  and  pay  annually 
$10  for  each  of  their  county  agents,  whereup<m 
a  certificate  of  authority  to  do  business  in  the 
state  Is  to  be  issued, — is  not,  applied  to  a  for- 
eign corporation  that  manufactures  Its  ma- 
chines without  the  state,  and  sells  them  out  of 
stocks  brought  Into  the  state  for  the  purpose 
by  agents,  resident  or  nonresident,  repugnant 
44 
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the  auditor  of  state  by  the  companies  re- 
quired them  to  report  the  value  of  their 
capital  stock  for  the  consideration  of  the 
state  board,  as  provided  in  §  85  of  that  act 
(Pev.  Stat.  1894,  §  8503),  aa  follows: 
"  Fourth.  A  statement  or  schedule  showing: 
(1)  The  amount  of  capital  stock  authorized 
and  the  number  of  shares  into  which  such 
capital  stock  is  divided;  (2)  the  amount 
of  capital  stock  paid  up;  (3)  the  market 
value,  or  if  no  market  value,  then  the  ac- 
tual value  of  the  shares  of  stock;  (4)  the 
total  amounts  of  all  indebtedness  except  for 
current  expenses  for  operating  the  road; 
(5)  the  total  listed  valuation  of  all  its 
tangible  property  in  this  state."  We  think 
that  the  schedule  required  of  telegraph  com- 
panies by  the  act  of  1893,  now  under  con- 
sidration,  is  not  substantially  unlike  the 
foregoing,    required   of   railroad   companies 


under  the  act  of  1891.  In  one  respect,  at 
least,  the  schedule  under  the  act  of  1893  is 
more  favorable  to  the  companies;  namely, 
in  providing  for  a  deduction  of  the  valua- 
tion of  real  property  outside  the  state  from 
the  total  valuation. 

In  answer  to  the  contention,  made  in  the- 
Railroad  Tax  Ctf«e«,  as  to  assessment  of  im- 
ported valuations,  and  also  that  assessments 
ought  to  be  made  on  a  basis  of  cost  of  con- 
struction and  maintenance  and  with  refer- 
ence to  value  of  land  and  material  in  actual 
use  by  the  companies,  without  regard  to 
business  connections  or  to  "  character  and 
amount  of  business  done  and  the  financial 
credit  of  the  different  companies,"  boUi  of 
which  contentions  are  also  urged  in  this  ap- 
peal, the  Supreme  CJourt  of  the  United 
States  said  in  PittshurgK  C.  C.  d  8t.  L.  R. 
Co.  V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031^ 


to  the  commerce  clause  of  the  Federal  Constitu- 
tion, no  discrimination  being  made  between  for- 
eign and  domestic  corporations,  citizens  aad 
strangera.  Singer  Mfg.  Co.  v.  Wright,  97  Ga. 
114,  35  L.  R.  A.  497,  25  S.  E.  249  ;  Singer  Mfg. 
Co.  y.  Wright,  33  Fed.  121,  Appeal  Dismissed  in 
141  U.  S.  696,  35  L.  ed.  906,  12  Sup.  Ct.  Rep. 
103. 

The  cases  of  Howe  Mach.  Co.  v.  Gage,  100 
U.  S.  676.  25  L.  ed.  754.  Affirming  9  Bazt.  518, 
and  Emert  v  Miasoarl,  156  U.  S.  296,  39  L.  ed. 
430,  6  Inters.  Com.  Rep.  68,  15  Sup.  Ct.  Rep. 
367,  Afflrm.ing  lOQ  Mo.  247.  11  L.  R.  A.  219, 
8  Inters.  Com. 'Rep  527,  16  S.  W.  81,  are  to  the 
same  effect ;  and  both  were  follo\^'ed  upon  this 
point  In  Wrought  Iron  Range  Co.  v.  Carver,  118 
N.  C.  328,  24  S.  E.  352. 

One  traveling  with  a  team,  and  selling  sew- 
ing machines  carried  with  him,  made  out  of 
the  state  by  a  foreign  corporation,  his  stock 
being  replenished  from  a  depot  within  the  state, 
is  not  engaged  in  interstate  commerce,  and  may 
lawfully  be  penalized  for  so  tiafflcking  without 
a  state  license  applying  to  all  who  travel  and 
sell  sewing  machines,  musical  instruments,  and 
lightening  rods,  without  discriminating  between 
residents  and  nonresidents,  or  home  and  for- 
eign products.  State  v.  Richards,  32  W.  Va. 
848,  8  L.  R.  A.  705,  9  S.  E.  245. 

A  statute  whereby  the  agent  for  the  sale  of 
articles  made  in  other  states  must  first  obtain 
a  license  to  sedl,  for  which  he  Is  required  to  pay 
a  specific  tax  for  each  county  in  which  he  sells 
or  offers  to  sell  them,  while  an  agent  for  the 
sale  of  articles  made  within  the  state  need  not 
be  llcentsed  nor  pay  any  license  tax.  Is,  because 
of  discriminating  in  favor  of  home  manufac- 
tures, and  against  those  of  other  states,  void 
as  a  regulation  of  commerce  between  the  states. 
Webber  v.  Virginia,  103  U.  S.  344,  26  L.  ed. 
565. 

A  foreign  corporation  selling,  through  travel- 
ing salesmen,  by  wholesale,  its  manufactures 
made  at  home,  la  engaged  in  interstate  com- 
merce in  states  where  such  sales  are  made.  It 
is,  therefore,  not  bound  to  comply  with  statu- 
tory conditions  prescribed  as  precedents  to  such 
a  businesa  Com.  v.  Ilogan,  McM.  &  T.  Co. 
(Ky.)    74  S.   W.  737. 

Although  a  traveling  salesman  employed  by 
a  foreign  corporation  and  furnished  by  his  em- 
ployer with  a  conveyance  and  samples  of  its 
wares,  engaged  in  soliciting  orders  in  Georgia, 
which  his  principal  fills  by  shipments  from  the 
home  state,  either  to  the  purchasers  direct  or 
to  other  agents  to  deliver,  is  a  peddler,  within 
the  statute*  of  Georgia,  requiring  peddlers  to 
take  out  licenses,  and  penalizing  those  who  do 
60  L.  R.  A. 


not  do  so;  yet,  if  he  is  a  nonresident  of  the 
state,  he  Is  exempt,  l>eoause  his  business  Is 
Interstate  commerce,  and  under  the  protection 
of  the  Federai  Constitution.  Wrought  Iron 
Range  Co.  v.  Johnson,  84  Ga.  758,  8  L.  R.  A. 
273,  3  Inters.  Com.  Rep.  146.  11  S.  E.  233. 

But  if  such  an  agent,  after  he  has  talcen  for 
nonresident  principals  a  number  of  orders  for 
goods  without  the  state  at  the  time,  receives 
them  by  shipments  in  bnllc,  and,  brealcing  bulk, 
delivers  to  the  respective  purchasers,  he  is  sub- 
ject, in  that  state,  to  a  license  tax,  notwith- 
standing the  commerce  clause.  Racine  Iron  Co. 
V.  McCommons,  111  Ga.  536,  61  L.  R.  A.  134 » 
36  S.  E.  866. 

Inasmuch  as  the  decisions  of  the  Supreme 
Court  of  the  United  States  on  ail  questions  ap> 
pertaining  to  the  construction  of  the  Federal 
Constitution  and  the  laws  of  Congress  are 
paramount,  then,  under  the  interpretation  of 
that  tribunal  of  the  Tennessee  statute  involved 
in  Robbins  v.  Shelby  County  Taxing  Dist.  120- 
U.  S.  480.  30  li.  ed.  694,  1  Inters.  Com.  Rep.  45. 
7  Sup.  Ct.  Rep.  592,  and  the  constitutional 
power  of  Congress  to  regulate  interstate  com- 
merce, that  part  of  the  Louisiana  statute  (Act 
101,  of  1886.  f  12)  which  declares  all  travel  inr 
agents  offering  any  species  of  merclmndlse  in 
this  state  for  sale,  or  selling  the  same,  by  sam- 
ple or  otherwilse,  shaJl  pay  &  license  of  $50, 
must  be  held  to  violate  the  commerce  dause  of 
the  Federal  Constitution,  and  the  license  tax 
provided  therefor  must  be  adjudged  to  be  illegal 
in  ree9>ect  of  nonresident  merchants  sending 
into  the  state  goods  in  unbroken  packages  for 
sale  through  traveling  agents  soliciting  custom- 
ers and  selling  by  sample.  Simmons  Hardware 
Co.  V.  McGulre,  39  La.  Ann.  848,  2  So.  592. 

A  state  law  declaring  any  person  selling,  or 
offering  to  sell,  at  retail,  manufactured  imple- 
ments or  machines  other  than  sewing  maclidnes, 
unless  he  be  the  owner  and  duly  licensed  as  a 
mercliant,  or  taking  orders  therefor  on  commis- 
sion, an  agent  for  the  sale  of  manufactured 
articles ;  and  prohibiting  him  from  acting  as 
such  without  a  license,  and  then  only  hi  person 
under  penalty  of  a  fine  for  each  violation,  and 
fixing  the  license  fee  for  the  privilege  of  trans- 
acting such  business, — applies  to  the  traveling 
agents  of  a  foreign  manufacturing  corporation 
who  take  orders  for  its  wares,  to  be  filled 
from  a  general  depot  or  warehouse  within  the 
state,  and  sell  and  deliver  them  to  the  par- 
chasers  they  find.  Such  business  is  not  Inter- 
state commerce.  American  Harrow  Co.  v.  Shaf- 
fer, 5  Inters.  Com.  Rep.  336,  68  Fed.  750, 
'  Appeal   Dismissed  for  lack  og  Jurisdiction  la 
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14  Sup.  Ct.  Rep.  1114;  "Again,  the  act  is 
challenged  as  permitting  and  requiring  the 
assessment  and  valuation  of  property  out- 
side the  state.  .  .  .  We  do  not  think 
that  the  matters  referred  to  justify  any  such 
imputation.  It  is  not  to  he  assumed  that  a 
state  contemplates  tbe  taxation  of  any  prop- 
erty outside  its  territorial  limits,  or  that 
its  statutes  are  intended  to  operate  other- 
wise than  upon  persons  and  property  within 
the  state.  It  is  not  necessary  that  every 
section  of  a  tax  act  should  in  terms  declare 
the  scope  of  its  territorial  operation.  Be- 
fore any  statute  will  be  held  to  intend  to 
reach  outside  property,  the  language  ex- 
pressing such  intention  must  be  clear.  .  .  . 
It  is  obvious  that  the  int-«int  of  this  act  was 
simply  to  reach  the  property  of  the  railroad 
within  the  state.  ...  No  intent  to  the 
contrary  can  be  deduced  from  the  provision 


requiring  the  corporation  to  file  a  statement 
of  its  total  stock  and  indebtedness,  for  that 
is  one  item  of  testimony  fairly  to  be  consid- 
ered in  determining  the  value  of  that  por- 
tion of  the  property  within  ths  state.  The 
stock  and  the  indebtedness  represent  the 
property.  As  said  by  Mr.  Justice  Miller  in 
atate  Railroad  Taw  Cases,  92  U.  S.  605,  auh 
nom,  Taylor  v.  8ecor,  23  L.  ed.  670:  *  When 
you  have  ascertained  the  current  cash  value 
of  the  whole  funded  debt,  and  the  current 
cash  value  of  the  entire  number  of  shares,, 
you  have,  by  the  action  of  those  who  above 
all  others  can  best  estimate  it,  ascertained 
the  true  value  of  the  road,  all  its 
property,  its  capital  stock,  and  its  fran- 
chises; for  these  are  all  represented  by  the 
value  of  its  bonded  debt  and  of  the  shares^ 
of  its  capital  stock.'  In  Franklin  County  v. 
Nashville,  C.  d  8t,  L.  R.  Co.  12  Lea,  521, 


166  U.  8.  718,  41  L.  ed.  1187,  17  Sup.  Ct.  Rep. 
991. 

One  engaged  In  taking  orders  for  a  corpora- 
tion of  another  state  whose  business  office  and 
factory  are  in  its  borne  state,  for  the  enlarge- 
ment of  portraits  afterwtle  shipped  Into  the 
state  for  delivery  to  the  customers,  is  not 
amenable  to  a  municipal  Ucenae  ordinance  mak- 
ing it  unlawful  to  hawk,  peddle,  or  solicit  the 
sale  or  purchase  oif  pictures  save  on  payment  of 
a  specific  monthly  fee,  because  he  Is  protected 
by  the  commerce  clause  of  the  Federal  Consti- 
tution.    Re  Tinsman,  95  Fed.  648. 

A  municipal  ordinance  exacting  a  license 
from  the  agent  of  a  foreign  corporation,  who 
receives  from  it  portmits  and  their  frames  sep- 
arately, to  be  put  together  by  him  and  then 
delivered  to  customers  who  have  previously 
placed  orders  therefor,  is  void  as  a  regulation 
of  interstate  comsmerce.  Caldwell  v.  North  Car- 
olina, 187  U.  S.  622,  47  L.  ed.  — -,  23  Sup.  Ct. 
Rep.  229,  Reversing  127  N.  C.  621,  37  S.  E. 
138. 

This  decision  weakens  the  authority  of  the 
above-cited  ease  of  Racine  Iron  Co.  v.  McCom- 
mons,  111  Ga.  536,  51  L.  R.  A.  134,  36  S.  E. 
866. 

Books  shipped  by  a  foreign  corporation  Into 
another  state,  consigned  to  an  agent,  who  de- 
livers them  to  purchasers  upon  the  instalment 
plan,  and  afterwards  collects  payments  as  they 
become  due,  altAwugh  received  and  delivered  in 
the  original  packages  as  shipped,  do  not  consti- 
tute interstate  commerce  so  as  to  defeat  the 
application  of  the  kvws  of  such  state  concerning 
peddling  and  the  licensing  thereof  to  the  agent 
making  the  deliveries.  Collier  v.  Burgln,  130 
N.  C.  632,  41  S.  E.  874. 

Municipal  ordinances  Inrposing  license  taxes 
on  wholesale  and  retail  dealers  in  meats,  and 
burdensome  restrictions  as  to  the  times  when 
and  places  where,  and  the  quantities  of  meats 
that  may  be  sold,  which  have  the  effect,  neces- 
sarily, to  hamper  and  burden  dealers  in  dressed 
meats  brought  In  from  other  states ;  from  all  of 
which  charges,  restrictions,  and  burdens  all 
persons  selling  the  meat  from  animoJs  they 
have  themselves  raised  are  expressly  exempted 
and  freed, — are  unconstitutional  and  void  as 
regulations  of  interstate  commerce  and  denials 
of  the  equal  protection  of  the  la'ws.  Greorgla 
Packing  Co.  v.  Macon,  22  L.  R.  A.  775,  4  Inters. 
Com.  Rep.  508,  60  Fed.  774.  Aippeal  Dismissed, 
because  a  constitutional  Question  was  involved, 
in  9  C.  C.  A.  262,  13  U.  S.  App.  592,  60  Fed 
781. 
60  L.  R.  A. 


e.  Occupations, 

A  tax  on  the  occupation  of  an  Importer  is  m 
tax  on  Importation.  It  must  add  to  the  price- 
of  the  article,  and  be  paid  by  the  consumer,  or 
by  the  Importer  himself,  in  like  manner  as  a 
1  direct  duty  on  the  article  itself  would  be  made. 
This  the  state  has  not  a  right  to  do,  becauss 
it  is  prohibited  by  the  Constitutdon.  Brown  y. 
Maryland,  12  Wheat.  419,  6  L.  ed.  678. 

The  exaction  of  a  license  tax  as  a  condition 
of  doing  any  particnlar  business  is  a  tax  on  the 
occupation;  and  a  tax  on  the  occuimtlon  of 
doing  a  business  Is  surely  a  tax  on  the  business. 
Leioup  V.  Port  of  Mobile,  127  U.  S.  640,  32  L. 
ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380. 

No  one  questions,  said  Field,  J.,  the  general 
power  of  the  state  to  reqidre  Ucenses  for  the 
various  pursuits  and  occupations  conducted 
within  her  limits,  and  to  fix  their  amount  aa 
she  may  choose.  And  no  one  on  tbis  bench, — 
certainly  not  the  writer  of  this  opinion, — would 
wish  to  linkit  or  qualify  it  In  any  respect,  ex- 
cept when  its  exerdse  may  Impinge  upon  the 
Just  authority  of  the  Federal  government  under 
the  Constitution,  or  the  limitations  prescribed 
by  that  instrument.  But  where  a  power  i« 
vested  exdhisively  in  that  goverznnent,  and  its 
exercise  is  essential  to  the  perfect  freedom  of 
commercial  totercourse  between  the  several 
states,  any  interfering  action  by  them  must  give 
way.  This  was  stipulated  by  the  indissoluble 
covenant  by  which  we  become  one  people.  Web- 
ber V.  Virginia,  103  U.  S.  344.  26  L.  ed.  565. 

The  invalidity  of  a  license  tax  upon  the  occu- 
pation of  carrying  on  interstate  commerce  is 
not  affected  by  the  fact  that  the  business  sub- 
jected to  it  may  not  be  essential  to  such  com- 
merce, and  that  the  latter  Is  burdened  thereby 
Inslgnlflcantly  and  very  remotely.  If  the  busi- 
ness is  actually  a  part  of  interstate  commerce,, 
and  assists  in  any  degree  in  increaSSng  it,  or 
aids  in  carrying  such  commerce  on.  It  is  be- 
yond the  power  of  a  state  to  tax.  McCaU  v. 
California,  136  U.  S.  104,  34  L.  ed.  391,  3  Inters. 
Com.  Rep.  181,  10  Sup.  Ct.  Rep.  881. 

The  cases  of  which  Robblns  v.  Shelby  County- 
Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  694,  1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592 :  Asher 
V.  Texas,  128  U.  S.  129,  32  L.  ed.  368,  2  Inters. 
Com.  Rep.  241,  9  Sup.  Ct.  Rep.  1;  Ficklen  v. 
Shelby  County  Taxing  Diet.  145  U.  8.  1,  3ft 
L.  ed.  601,  4  Inters.  Com.  Rep.  79,  12  Sup.  Ct. 
Rep.  810 ;  Brennan  v.  Tltusvllle,  153  U.  S.  289„ 
:18  L.  ed.  719,  4  Intera.  Com.  Rep.  658,  14  Sup. 
Ct.  Rep.  829;  and  Stockard  v.  Morgan,  185 
U.  S.  27,  46  L.  ed.  785»  22  Sup.  Ct.  Rep.  576.-> 
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639,  the  mpreme  court  of  Tennessee,  in  a 
well-coD0idered  opinion,  which  was  quoted 
with  approval  b/  this  court  in  Columbus 
Sotithem  R.  Co.  v.  Wright,  151  U.  S.  470, 
479,  38  L.  ed.  238,  242,  14  Sup.  Gt.  Rep.  396, 
thus  referred  to  the  means  of  ascertaining 
the  value  of  a  railroad  track:  'The  value 
of  the  roadway  at  any  given  time  is  not  the 
original  cost,  nor  a  fortiori,  its  ultimate 
cost  after  years  of  expenditure  in  repairs 
and  improvements.  On  the  other  hand,  its 
value  cannot  be  determined  by  ascertaining 
the  value  of  the  land  included  in  the  road- 
way assessed  at  the  market  price  of  adjacent 
lands,  and  adding  the  value  of  the  cross- 
ties,  rails,  and  spikes.  The  value  of  land 
depends  largely  upon  the  use  to  which  it 
can  be  put,  and  the  character  of  the  im- 
provements upon  it.  The  assessable  value 
for  taxation  of  a  railroad  track  can  only  be 


determined  by  locking  at  the  elements  on 
which  the  financial  condition  of  the  company 
depends, —  its  traffic  as  evidenced  by  the 
roiling  stodc  and  gross  earnings  in  connec- 
tion with  its  capital  stock.  No  local  esti- 
mate of  the  fraction  in  one  county  of  a  rail- 
road track  running  through  sevend  counties 
can  be  based  upon  sufficient  data  to  make 
it  at  all  reliable,  unless,  indeed,  the  local 
assessors  are  furnished  with  the  means  of 
estimating  the  whole  rocui.'  .  •  .  When 
a  road  runs  through  two  states,  it  is,  as 
seen,  helpful  in  determining  the  value  of 
that  part  within  the  state  to  know  the  value 
of  the  road  as  a  whole.  It  is  iiot  stated  in 
this  statute  that,  when  the  value  of  a  road 
running  in  two  states  is  ascertained,  the 
value  of  that  within  the  state  of  Indiana 
shall  be  determined  absolutely  by  dividing 
the  gross  value  upon  a  mileage  basis,  but 


are  typical, — sometimes  styled  "The  Drummer 
Cases,*' — involving  merely  the  validity  of  taxes 
upon  Individuals  selling  property  brought  In 
from  other  states,  whethw  belonging  to  corpo- 
rations or  not,— do  not  He  within  the  scope  of 
this  note.  When  cases  of  this  character  have 
been  cited  at  all,  they  have  Illustrated  some 
phase  of  excise  taxation  of  corporatloDa  This 
line  of  decisions  embracea  besides  the  cases 
mentioned  or  elsewhere  cited  dn  this  note,  Cor- 
son V.  Maryland,  120  U.  8.  502,  80  L.  ed.  699, 

I  Inters.  Com.  Rep.  50,  7  Sup.  Ct  Rep.  655; 
Stoutenburgh  v.  Hennlck,  129  U.  S.  141,  32  L. 
ed.  637,  9  Sup.  Ct.  Rep.  256;  State  v.  Agee, 
83  Ala.  110,  2  Intera.  Com.  Rep.  21,  8  So.  856 ; 
Em  part6  Murray,  98  Aku  78,  8  Inters,  Com. 
Rep.  574,  8  So.  868;  Stratford  v.  Montgomery, 
110  Ala.  619,  20  So.  127 ;  Sydow  v.  Territory 
(Ariz.)  86  Pac.  2U ;  Ea  parte  Thomas,  71  Cal. 
204,  12  Pac.  53 ;  Ames  v.  People,  26  Colo.  608, 
65  Pac  726;  Distriet  of  Columbia  v.  Hums- 
eon,  2  MacArth.  158;  Be  Wilson,  8  Hackey, 
841,  12  L.  R.  A.  624 ;  Bloominffton  v.  Boarland, 
137  111.  584,  8  Inters.  Com.  Rep.  667,  27  N.  B. 
«92 ;  McLaughlin  v.  South  Bend,  126  Ind.  471, 
10  L.  R.  A.  357,  26  N.  B.  186;  Ft.  Soott  v. 
Peltmi.  39  Kan.  764,  18  Pac.  954;  Pegues  v. 
Ray,  60  La.  Ann.  674,  23  So.  904;  State  v. 
Montgomery,  92  Me.  433,  43  Atl.  13;  Rodgers 
V.  Kent  Circuit  Judge,  116  Mich.  441,  73  N.  W. 
881 ;  Em  parte  Rosenblatt,  19  Nev.  439,  14  Pac. 
298  ;  Ferraris  v.  Kyle,  19  Nev.  436,  14  Pac.  629  ; 
SUte  V.  Wiggln,  64  N.  H.  608,  1  L.  R.  A.  66, 
15  AtK  128;  Wynne  v.  Wright,  18  N.  C.  (1 
Dev.  &  B.  L.)  19 ;  Cowles  v.  Brittain,  9  N.  C. 
(2  Hawks)  204 ;  State  v.  Bracco,  103  N.  C.  849, 
9  S.  E.  404 ;  Baxter  v.  Thomas,  4  Okla.  605,  46 
Pac.  479 ;  Es  parte  Moeler,  8  Ohio  C.  C.  324  ; 
Com.  V.  Gardner,  133  Pa.  284,  7  L.  R.  A.  666, 
19  Atl.  550;  Com.  v.  Walker,  8  Pa.  Diet.  R. 
634 ;  Com.  v.  Simons,  8  Pa.  Diet.  R.  792  ;  Com. 
T.  Dunham,  191  Pa.  73,  43  Atl.  84;  Com.  v. 
Mooney,  12  Lane.  L.  Rev.  209 ;  South  Bethlehem 
V.  Hackett,  12  Lane.  L.  Rev.  196 ;  State  v.  Ran- 
kin, 11  S.  D.  144,  76  N.  W.  299 ;  Ex  parte  Ru- 
tin, 28  Tex.  App.  304,  13  S.  W.  10 ;  Talbutt  v. 
State,  89  Tex.  Crim.  Rep.  64,  44  S.  W.  1091 ; 
State  V.  Pratt,  59  Vt.  590,  1  Intera.  Com.  Rep. 
299,  9  Atl.  550 ;  Com.  v.  Myer,  92  Va.  809,  31 
L.  R.  A.  379,  23  S.  E.  915 ;  aements  v.  Ca^er, 
4  Wyo.  494,  35  Pac  472 ;  Re  Rudolph,  6  Sawy. 
296,  2  Fed.  65 ;  Em  parte  Thornton,  4  Hughes, 
228,  12  Fed.  548;  Em  parte  Stockton,  33  Fed. 
95 ;  Hynes  v.  Briggs,  41  Fed.  468 ;  Re  Kimmel. 
41  Fed.  775,  3  Inters.  Com.  Rep.  114  ;  Re  White, 

II  L.  R.  A.  284,  3  Inters.  Com.  Rep.  531,  43 
Fed.  918;  Em  parte  Brown,  48  Fed.  485;  Re 
60  L.  R.  A. 


Roselle,  57  Fed.  155;  Re  Flinn,  67  Fed.  496; 
Oliver  Finney  Grocery  Co.  v.  Speed,  87  Fed. 
408. 

The  general  rules  deducible  from  this  line  of 
cases  are,  that.  If  the  statute  Imposing  the  oc- 
cupation tax  has  a  limited  application  to  per- 
sons who  are  exclus'ively  engaged  in  interstate 
commerce;  or  if  it  Is  made  to  operate 
upon  goocli  made  in,  or  the  products  of, 
other  states,  not  yet  brought  in  the 
taxing  state,  or  upon  agents  who  ex- 
clusively represent  nonresident  prindpals  in 
commercial  transactions  <mly, — ^It  is  uncon- 
stitutional. But,  if  those  who  follow  the 
taxed  occupation  are  engaged  in  internal 
and  local  commerce,  sepsiately  or  even  In  com* 
blnatlon  with  external  commerce ;  or  if  the  stat- 
ute operates  ImpartiaHy,  without  dlecripilna- 
tlon,  upon  domestic  and  foreign  products  and 
reeldents  and  nonresidents  allke^  the  commerce 
cl&ose  Is  not  violated. 

In  so  far  as  the  cases  of  Cumming  v.  Savan- 
nah, R.  M.  Charlt.  (Ga.)  26 ;  People  v.  Coleman* 
4  Cal.  46,  60  Am.  Dec.  581;  Sears  v.  Warren 
County,  36  Ind.  267,  10  Am.  Rep.  62 ;  and  Bld- 
dle  V.  Com.  13  Serg.  &  R.  405, — ^run  counter  to 
these  rulea  they  may  be  said  to  be  against  the 
weight  of  authority. 

The  case  of  Seymour  v.  State,  61  Ala.  52, 
wliich  was  contrary  to  these  principles,  waa 
afterwarda  In  Vines  v.  State,  67  Ala.  73,  ex- 
pressly overruled. 

It  was  because  these  rules  were  broken  by 
the  state  of  Missouri  that  Its  statute  respect- 
ing peddlers*  licenses  was  condemned  as  a  vio- 
lation of  the  commerce  dajose,  la  Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  ed.  347. 

The  Missouri  statute  discriminated  In  favor 
of  goods  and  merchandise  the  growth  or  product 
of  that  state,  and  against  those  grown,  or  made 
in  other  states,  in  the  conditions  upon  which 
sales  were  permitted  to  be  made  by  traveling 
dealers. 

The  Wisconsin  peddlers'  license  tax  act  (Laws 
1870,  chap.  72),  which,  In  substance,  was  the 
same  as  that  of  Missouri,  was  held  not  to  be  in 
conflict  with  the  commerce  clause.  Morrill  v. 
State,  38  Wis.  428,  20  Am.  Rep.  12. 

But  afterwards  that  decision  was  overruled 
upon  the  authority  of  the  Missouri  ca«e  Just 
mentioned,  and  the  latter  decision  was  followed. 
Van  Buren  v.  Downing,  41  Wis.  122. 

A  tax  taw  operating  by  discriminating  provi- 
sions agalnat  the  citizens  or  products  of  other 
states,  to  fetter  commerce  among  the  states, 
would  infringe  the  commerce  clause  of  the  Fed- 
eral Constitution,  and  be  void.  But  a  sintpJe 
tax  on  sales  of  merchandise,  imposed  alike  upon 
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only  that  the  total  amount  of  stock  and  in- 
debtedness shall  be  presented  for  considera- 
tion by  the  state  board.  Nevertheless,  it 
is  ordinarily  true  that,  when  a  railroad  con- 
sists of  a  single  continuous  line,  the  value  of 
one  part  is  fairly  estimated  by  taking  that 
part  of  the  value  of  the  entire  road  which 
is  measured  by  the  proportion  of  the  length 
of  the  particiilar  part  to  that  of  the  whole 
road.  This  mode  of  division  has  been  recog- 
nized by  this  court  several  times  as  emi- 
nently fair.  Thus,  in  State  Railrtxid  Taw 
Cases,  on  page  608  [92  U.  S.  on  page  671, 
23  L.  ed.]  it  was  said:  'It  may  well  be 
doubted  whether  any  better  mode  of  deter- 
mining the  value  of  that  portion  of  the 
track  within  any  one  county  has  been  de- 
vised than  to  ascertain  the  value  of  the 
whole  road,  and  apportion  the  value  within 
the   county  by  its  relative  length  to  the 


whole.*  And  again,  on  page  611,  23  L.  ed. 
page  673:  'This  court  has  expressly  held 
m  two  cases,  where  the  road  of  a  corpora- 
tion ran  through  different  states,  that  a 
tax  upon  the  income  or  franchise  of  the  road 
was  properly  apportioned  by  taking  the 
whole  income  or  the  value  of  the  franchise, 
and  the  length  of  the  road  within  each  state, 
as  the  basis  of  taxation.  Delaware  Railroad 
Taw  Case,  18  Wall.  206,  euh  nom.  Minot  v. 
Philadelphia,  W.  d  B,  R,  Go.  21  L.  ed.  888; 
Erie  R.  Co,  v.  Pennsylvania,  21  Wall.  492, 
22  L.  ed.  595.'  The  mileage  basis  of  appor- 
tionment was  also  sustained  in  Western  U, 
Teleg.  Co.  v.  Atty.  Gen.  126  U.  S.  530,  31 
L.  ed.  790,  8  Sup.  Ct.  Rep.  961;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  35  L.  ed.  613,  3  Inters.  Com.  Rep.  595, 
11  Sup.  Ct.  Rep.  876;  Maine  v.  Gramd  Trunk 
R.  Co.  142  U.  S.  217,  35  L.  ed.  994,  3  Inters. 


all  sales  made  In  a  city,  wf&ether  by  a  citizen 
or  a  stranger,  and  whether  the  goods  sold  are 
the  product  of  the  state  or  not,  without  any 
attempt  to  discriminate  injuriously  against  the 
products  of  other  states  or  the  rights  of  their 
citizens,  <ls  not  an  attempt  to  fetter  commerce 
between  the  states,  end  is  valid.  Woodruff  v. 
Parham,  8  Wall.  123,  19  L.  ed.  382. 

Grant,  says  Clifford,  J.,  that  states  may  im- 
pose disci'iminating  taxes  against  citizena  of 
other  states,  and  It  will  soon  be  found  that  the 
power  conferred  upon  Congress  to  regulate  in- 
terstate commerce  is  of  no  value,  as  the  unre- 
stricted power  of  the  state  to  tax  will  prove 
more  efficacious  to  promote  inequality  than  any 
regulation  which  Congress  can  pass  to  preserve 
the  equality  of  right  oontempl&ted  by  the  Con- 
stitution among  the  citizens  of  the  several 
states.  Ward  v.  Maryland,  12  Wall.  418,  20 
L.  ed.  449. 

I  concur,  said  Bradley,  J.,  in  the  same  case, 
in  the  opinion  of  the  court  that  the  act  of  the 
legislature  of  Maryland,  complained  of  in  this 
case,  discriminates  in  favor  of  residents  and 
againat  nonresidents  of  the  state,  and  conse- 
quently Is  in  violation  of  the  4th  article  of  the 
Constitution  of  the  United  States,  and  there- 
fore pro  tanto  void.  But  I  am  further  of  the 
opinion  that  the  act  is  in  violation  of  the  com- 
mercial clause  of  the  Constitution,  which  con- 
fers upon  Congress  the  power  to  regulate  com- 
merce among  the  several  states;  and  it  would 
be  so  although  it  imposed  upon  residents  the 
same  burden  for  selling  goods  by  sample  as  is 
imposed  on  nonresidents.  Such  a  law  would 
effectually  prevent  the  manufacturers  of  manu- 
facturing states  from  Belting  their  goods  in 
other  states  unless  they  established  commercial 
houses  therein,  or  sold  to  resident  merchants 
who  chose  to  send  them  orders.  It  is,  in  fact, 
a  duty  upon  Importation  from  one  state  to  an- 
ottier  under  the  name  of  a  tax.  I  therefore  dis- 
sent from  any  expression  in  the  opinion  of  the 
court  which  in  any  way  implies  that  such  a 
burden,  whether  in  the  shape  of  a  tax,  or  of  a 
penalty.  If  laid  equally  upon  residents  and  non- 
residents, would  be  constitutional.    Ibid. 

FiclKlen  V.  Shelby  County  Taxing  Dlst.  145 
U.  S.  1,  36  L.  ed.  601,  4  Inters.  Com.  Rep.  79, 
12  Sup.  Ct.  Rep.  810,  is  to  be  distinguished  from 
RDbblns  V.  Shelby  County  Taxing  Dist.  120  U. 
S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  592,  which  preceded  it,  and  from 
Stockard  v.  Morgan,  185  U.  S.  27,  46  L.  ed. 
785.  22  Sup.  Ct.  Rep.  576,  which  followed  it; 
both  holding  a  privilege  tax  laid  upon  an  agent 
of  an  out-of-the-state  principal,  selling  merchan- 
60  L.  R.  A. 


dlse  within  the  taxing  state,  coming  from  an- 
other state  and  doing  such  business  exclusively, 
void  for  conflict  with  the  commerce  clause,  by 
the  circumstance  that  Fieklen,  on  the  contrary, 
had  an  imrestricted  license  to  do  business  gen- 
erally as  a  broker,  and  was  authorized  to  do  any 
and  all  kinds  of  business  for  both  residents  and 
nonresidents,  in  state  and  local,  as  weN  as  ultra 
state,  products,  and  so  was  liable  to  pay  the 
prfvilege  tax,  although,  for  the  particular  year 
that  he  disputed  it,  he  had  represented  only 
n-onresldent  owners  and  dealt  in  foreign  goods. 

The  businesa  of  operating,  under  a  United 
States  license,  towboats  upon  navigable  waters 
between  different  states,  is  interstate  com- 
merce; and  whoso  engages  therein  is  not  liable 
to  a  state  or  municipal  occupation  license  tax. 
Moran  v.  New  Orleans,  112  U.  S.  69,  28  L.  ed. 
653,  5  Sup.  Ct.  Rep.  38 ;  Frere  v.  Yon  Schoeler, 
47  La.  Ann.  324,  27  L.  R.  A.  414.  16  So.  808. 

And  a  municipal  ordinance  exacting  a  license 
for  the  privilege  of  navigating  a  river  flowing 
through  the  city  and  emptying  into  the  harbor, 
from  the  owner  of  every  tug,  steam  barge,  or 
towboat,  when  such  vessels  are  enrolled  and  li- 
censed under  the  Federal  laws,  and  are  actually 
engaged  in  interstate  and  international  coast- 
ing, and  in  towing  vessels  so  engaged,  is  void 
as  a  burden  upon  external  commerce.  Barman 
V.  Chicago,  147  U.  S.  396,  37  L.  ed.  216,  13  Sup. 
Ct.  Rep.  306. 

But  a  state  revenue  act  reqoiring  each  money 
or  exchange  broker  to  pay  a  specified  annual 
tax  is  not,  when  applied  to  a  dealer  in  foreign 
bills  only,  in  common  and  equally  with  other 
brokers  doing  a  domestic  business  exclusively,  in 
conflict  with  the  commerce  clause  of  the  Con- 
stitution of  the  United  States.  Nathan  v. 
Louisiana,  8  How.  73,  12  L.  ed.  903. 

XI.  Charges  for  facilities,  services,  and  policing. 

It  has  now  become  settled  law  that  state  stat- 
utes, such  as  pilotage  and  quarantine  acts,  and 
laws  imposing  charges  for  the  use  of  wharves, 
the  services  of  port  officers  and  tolls  for  im- 
proved navrigatlon,  and  the  use  of  highway,  al- 
though they  are  regulations  of  commerce  and 
Impose  burdens  upon  it,  are  constitutional  en- 
actments. The  exactions  made  In  virtue  of  such 
laws  are  valid  excises,  and  constitute  an  ex- 
cepted class  to  ordinary  burdens  laid  iipon  com- 
merce. 

A  compulsory  state  pHotage  law  Is  not  ob- 
jectionable as  violating  the  commerce  clause, 
the  prohibition  against  state  imposts  or  duties 
on  imports  or  exports  or  toniuige  taxes,  or  of 
any  preference  by  commercial  regulation  or  rev- 
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Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121,  163; 
Charlotte,  C.  d  A.  R.  Co.  v.  OibheSy  142  U. 
S.  386,  35  L.  ed.  1051,  12  Sup.  Ct.  Reo.  255 : 
Columbus  Southern  R,  Co,  v.  Wright,  151 
U.  S.  470,  38  L.  ed.  238,  14  Sup.  Ct.  Rep. 
396."  See  also  Atty,  Gen.  ▼.  Western  U. 
Teleg.  Co.  141  U.  S.  40,  35  L.  ed.  628,  11 
Sup.  Ct.  Rep.  889,  and  State  ex  ret.  Poe  y. 
Jones,  51  Ohio  St.  492,  37  N.  E.  945. 

In  again  considering  these  questions,  the 
Supreme  Court  of  the  United  States,  in 
Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Backus, 
154  U.  S.  4.39,  38  L.  ed.  1041,  4  Inters.  Com. 
Rep.  677,  14  Sup.  Ct.  Rep.  1122,  said:  "The 
true  value  of  a  line  of  railroad  is  something 
more  than  an  aggregation  of  the  values  of 
separate  parts  of  it,  operated  separately.  It 
is  the  aggregate  of  thase  values  plus  that 
arising  from  a  connected  operation  of  the 
whole,  and  each  part  of  the  road  contributea 


not  merely  the  value  arising  from  its  inde- 
pendent operation,  but  its  mileage  propor- 
tion of  that  flowing  from  a  continuous  and 
connected  operation  of  the  whole.  .  .  . 
When  a  road  runs  into  two  states,  each  state 
is  entitled  to  consider  as  within  its  terri- 
torial jurisdiction,  and  subject  to  the  bur- 
dens of  its  taxes,  what  may  perhaps  not  in- 
accurately be  described  as  the  proportionate 
share  of  the  value  flowing  from  the  opera- 
tion of  the  entire  mileage  as  a  single  con- 
tinuous road.  It  is  not  bound  to  enter  upon 
a  disintegration  of  values,  and  attempt  to 
extract  from  the  total  value  of  the  entire 
property  that  which  would  exist  if  the 
miles  of  road  within  the  state  were  operated 
separately.  Take  the  case  of  a  railroad  run- 
ning from  Columbus,  Ohio,  to  Indianapolis, 
Indiana.  Whatever  of  value  there  may  be 
resulting  from  the  conUnuous  operation  of 


enue  act  to  the  ports  of  one  state  over  another; 
nor  yet  against  entering,  clearing,  or  paying 
duties  by  vessels  of  one  state  in  the  ports  of 
another,  In  the  Constitution  of  the  United 
States.  Such  a  law  may  lawfully  require  ves- 
sels of  a  stated  tonnage  and  upwards,  going  to 
or  coming  from  other  state  or  foreign  ports,  to 
take  aboard  a  pilot,  or  pay  half  fees  if  they  re- 
fuse. It  may  devote  such  half  fees  to  the  re- 
lief of  disabled  aad  superannuated  pilots,  thjeir 
widows  and  children,  as  that  Is  germane  to  any 
system  oi  pilot  regulation.  And  it  may  exempt 
vessels  in  a  particular  trade,  vessels  of  small 
tonnage,  and  vessels  plying  on  particular  wa- 
ters, and  still  be  constitutional.  Cooley  v. 
Philadelphia  Port  Wardens,  12  How.  299,  13 
L.  ed.  996. 

The  mere  grant  to  Congress  of  the  power  to 
regulate  commerce,  said  Mr.  Justice  Curtis,  in 
that  case,  writing  for  the  majority  of  the  court, 
did  not  deprive  the  states  of  power  to  regulate 
pilots.  And,  although  Congress  has  legislated 
on  this  subject,  its  legislation  manifests  an  in- 
tention, with  a  single  exception,  not  to  regulate 
this  subject,  but  to  leave  tits  regulation  to  the 
several  states.  The  diversities  of  opinion,  he 
continued,  which  have  existed  upon  this  sub- 
ject, have  arisen  from  the  different  views  taken 
of  the  na:ture  of  this  power.  But,  when  the  na- 
ture of  a  power  like  this  is  spoken  of;  when 
it  Is  sadd  that  the  nature  of  the  power  requires 
that  it  should  be  exercised  exclusively  by  Con- 
gress,— it  must  be  intended  to  refer  to  the  sub- 
jects of  that  power,  and  to  say  they  are  of  such 
a  nature  as  to  require  exclusive  regulation  by 
Congress.  Now,  the  power  to  regulate  com- 
merce embraces  a  vast  field  containing,  not  only 
many,  but  exceedingly  various,  subjects,  quite 
unlike  In  their  nature ;  some  Imperatively  de- 
manding a  single,  uniform  rule,  operating 
equally  on  the  commerce  of  the  United  States 
in  every  port ;  and  some,  like  the  subject  now 
In  question,  as  imperatively  demanding  that  di- 
versity which,  alone,  oan  meet  the  local  neces- 
sities of  navigation.  Either  absolutely  to  affirm 
or  deny  that  the  nature  of  this  power  requires 
exclusive  legitriation  by  Congress  is  to  lose  sight 
of  the  nature  of  the  subjects  of  this  power, 
and  to  assert,  concerning  all  of  them,  what  is 
really  applicable  to  but  a  part.  Whatever  sub- 
jects of  this  power  are,  in  their  nature  national, 
or  admit  only  of  one  uniform  system  or  plan 
of  regulation,  may  Justly  be  said  to  be  of  such 
a  nature  as  to  require  exclusive  regulation  by 
Congress.  That  this  cannot  be  affirmed  of  laws 
for  the  regulation  of  pilots  and  pilotage  is 
plain.  This  view  was  shared  by  Taney,  Ch.  J.. 
Catron,  McKlnley,  Nelson,  and  Grler,  JJ.  Dan- 
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iel,  J.,  who  concurred  in  the  resudt,  was  of  the 
opinion  that  the  law,  $ub  fudice,  was  not  a  regu- 
lation of  commerce  at  all,  but  only  an  exercise 
of  the  police  power,  and  one  not  commdtted  to 
Congress.  McLean,  J.,  dissented  because  he 
thouflfht  the  act  a  regulation  of  commerce  re- 
pugnant to  the  commerce  clause  under  which 
the  power  of  Congress  w€m  all  In  all  exclusive. 
And  in   this  view  Wayne,  J.,  concurred.     Ibid, 

In  Ex  parte  McNiel.  13  Wail.  236,  20  L.  ed. 
624,  Swayne,  J.,  speaking  for  the  court,  and 
conceding  pilot  laws  to  be  regulations  of  com- 
merce, says  that,  in  the  B'ederai  system,  the 
governmental  powers  fall  Into  four  classes:  (1) 
Exclusive  state  powers;  (2)  exclusive  national 
powers;  (3)  concurrent  powers;  and  (4)  pow- 
ers permitted  to  the  states  until  Congress  acts, 
when  they  become  dormant  until  conditions  re- 
cur to  warrant  their  renewed  exercise ;  and  that 
the  commercial  power  is,  in  part,  a  power  of 
the  fourth  class.  Some  of  the  regulations  of 
commerce,  he  says,  must  be  uniform  through- 
out the  country  from  their  very  nature,  and  to 
that  extent  the  Federal  power  is  exclusive :  oth- 
ere  may  well  vary  with  varying  circumstances 
of  different  localities.  Pilot  laws  sre  of  this 
nature,  and  states  may,  If  Congress  does  not, 
act  with  respect  of  this  subject. 

Ex  parte  Loud,  154  U.  S.  582,  and  20  L.  ed. 
627,  wa«  decided  the  same  way.  and  both  sus- 
tained the  validity  of  the  challenged  law. 

It  is  the  same  regarding  quarantine  laws. 
While  a  quarantine  law  which  detains  at  a  sta- 
tion every  vessel  arriving  at  a  state  port  until 
it  is  examined  and  certified  by  a  health  officer 
and  fumigated,  if  infected ;  and  which  exacts 
trom  every  such  vessel,  according  to  its  char- 
acter as  ship,  bark,  brig,  schooner,  steamship, 
or  steamboat,  a  larger  or  smaller  specific  fee 
devoted  to  the  payment  of  official  salaries  and 
to  the  increment  of  a  fund  to  meet  quarantine 
expenses  exclusively, — is  undoubtedly  a  regula- 
tion of  commerce,  it  is  not  in  conflict  with  the 
commerce  clause  of  the  Federal  Constitution,  be- 
cause the  subject  is  local  in  its  character,  not 
national,  and  consequently  within  the  police 
powers  of  the  state,  and  not  exclusively  belong- 
ing to  Congress.  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  V.  Louisiana  Bd.  of  Health,  118  U.  S.  455, 
30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114. 

But,  while  the  power  to  establish  quarantine 
laws  rests  with  the  state,  and  has  not  l>een  sur- 
rendered to  the  general  government,  and  the 
states  may  lawfully  raise  a  revenue  from  exe- 
cuting and  enforcing  them,  notwithstanding 
chey  operate  as  burdens  and  restrictions  upon 
commerce,  yet  the  means  employed  by  the  state 
must  be  such  as  the  United  States*  Constitution- 
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that  road  is  partly  attributed  to  the  portion 
<of  the  road  in  Indiana  and  partly  to  that  in 
Ohio,  and  each  state  has  an  equal  right  to 
reach  after  a  just  proportion  of  that  value, 
and  subject  it  to  its  taxing  processes.  The 
•question  is,  How  can  equity  be  secured  be- 
tween the  states?  And  to  that  a  division  of 
the  value  of  the  entire  property  upon  the 
mileage  basis  is  the  legitimate  answer. 
Taking  a  mileage  share  of  that  in  Indiana 
is  not  taxing  property  outside  of  the  state." 
All  that  is  thus  forcibly  and  convincingly 
«aid  as  to  the  taxation  of  interstate  railroad 
property  is  equally  applicable  to  the  taxa- 
tion of  interstate  telegraph  property.  It  is 
not  easy  to  see  how  1  mile  of  appellant's 
telegraph  line  connecting  Chicago  with  New 
York  could  be  of  less  value  than  any  other 
mile  of  the  same  line.  Cut  out  1  mile, 
even  though  it  be  through  a  swamp  or  un- 


der a  lake,  and  the  value  of  the  whole  line 
is  practically  destroyed.  The  property  is  a 
unit,  valuable  as  a  while,  and  by  reason  of 
its  several  connections,  and  not  if  virtue  of 
any  part  taken  by  itself.  No  way,  therefore, 
by  which  the  value  of  the  lines  in  this  state 
can  be  determined,  seems  so  just  and  equi- 
table as  to  take  that  proportion  of  the  whole 
value  which  the  mileage  in  this  state  bears 
to  the  whole  mileage. 

A  further  contention  made  against  the  act 
of  1893,  that  it  provides  for  a  taxation  of 
interstate  commerce,  is  conclusively  an- 
swered in  Cleveland,  C.  C.  d  8t,  L.  R.  Co,  v. 
Backus,  154  U.  S.  445,  38  L.  ed.  1046,  4 
Inters.  Com.  Rep.  677,  14  Sup.  Ct.  Rep. 
1122:  "It  has  been  again  and  again  said 
by  this  court  that,  while  no  state  could  im 
pose  any  tax  or  burden  upon  the  privilege 
of   doing   the   business   of   interstate   com- 


al  restrictions  on  the  taxing  power  allow ;  and 
a  duty  of  tonnage  or  impost  without  consent  of 
Congress  is  not  among  them.  Peete  v.  Morgan, 
19  Wall.  581,  22  L.  ed.  201. 

And  it  is  lawful  to  charge  wharfage  to  all 
vessels  making  use  of  the  wharves.  Although 
such  charges  are  burdeue  upon  commerce,  tSiey 
are  in  the  nature  of  compensation  for  facilities 
afforded.  Cannon  v.  New  Orleans,  20  Wall. 
:577,  22  L.  ed.  417;  KeoknlK  Northern  Line 
Packet  Co.  y.  Keokuk,  95  U.  S.  80,  24  L.  ed. 
377;  Northwestern  Union  Packet  Co.  v.  St. 
Louis,  100  U.  S.  423,  25  L.  ed.  688 ;  Vicksburg 
T.  Tobin.  100  U.  S.  430,  25  L.  ed.  690 ;  Guy  v. 
BaltJlmore,  100  U.  S.  434,  25  L.  ed.  743 ;  Cin- 
cinnati,  P.  B.  S.  &  P.  Packet  Co.  v.  Catletts- 
burg,  105  U.  S.  559,  26  L.  ed.  1169;  Parkers- 
burg  &  O.  River  Transp.  Co.  v.  Parker^urg,  107 
U.  S.  691,  27  L,  ed.  584,  2  Sup.  Ct.  Rep.  732 ; 
Ouachita  &  M.  River  Packet  Co.  v.  Aiken,  121 
U.  S.  444,  30  L.  ed.  976,  1  Inters.  Com.  Rep. 
379,  7  Sup.  Ct.  Rep.  907. 

.  A  state  m4Ly  lawfully  exact  payment  for  the 
services  of  its  port  officers,  inspectors,  etc.,  al- 
though rendered  compolsorlly.  Pittsburg  &  S. 
Cooil  Co.  V.  Loaiisiana,  156  U.  S.  590,  39  L.  ed. 
544.  5  Inters.  Com.  Rep.  18,  15  Sup.  Ct.  Rep. 
459 ;  State  em  rel,  Ravenel  v.  Charleston,  4 
Rich.  L.  286. 

Provided  the  exact>lon  does  not  take  the  form 
of  a  duty  of  tonnage.  Inman  S.  S.  Co.  v.  Tin- 
ker, 94  U.  S.  238,  24  L.  ed.  118 ;  Cole  v.  John- 
son, 10  Daly,  258. 

And  also  provided  there  are  services  actually 
rendered.  Southern  S.  S.  Co.  v.  New  Orleans 
Portwordens,  6  Wall.  81,  18  L.  ed.  749. 

And  if  a  state  makes  improvements  in  a  navi- 
gable stream,  whereby  its  navigability  is  mate- 
rially enlarged  so  as  to  be  open  for  a  greater 
distance,  or  for  larger  vessels,  or  be  safer,  she 
may  lawfully  charge  tolls  for  the  use  thereof 
against  such  as  avail  themselves  of  the  bene- 
fits. Iluse  V.  Glover,  119  U.  S.  543,  SO  L.  ed. 
487,  7  Sup.  Ct.  Rep.  313 ;  Sands  v.  Manistee 
River  Improv.  Co.  123  U.  S.  205,  31  L.  ed.  149, 
8  Sup.  Ct.  Rep.  113 ;  Kellogg  v.  Union  Co.  12 
Conn.  7. 

And,  without  viiolating  the  commerce  clause, 
a  state  may  require  the  owner  of  every  vehicle 
used  upon  the  streets  of  a  city  to  pay  a  license 
fee  to  augment  a  fond  devoted  to  the  care  and 
repair  of  such  streets.  Bogart  v.  Ohio,  2  Inters. 
Com.  Rep.  297. 

We  concede,  said  Strong,  J.,  for  the  court  in 
the  State  Freigh.t  Tax  Case,  the  right  of  the 
•owners  of  artificial  highways,  whether  such 
owners  be  the  state  or  grantees  of  franchises 
from  the  state^  to  exact  what  they  please  for 
«0  L.  R.  A. 


the  use  of  their  ways.  That  right  is  an  attri- 
bute of  ownership.  A  tax  is  a  demand  of  sov- 
ereignty ;  a  toll  is  a  demand  of  proprietorship. 
15  Wall.  232,  8uh  nom.  Philadelphia  &  R.  R. 
Co.  V.  Pennsylvania,  21  L.  ed.  146. 

XII.  Conclusion, 

Can  the  conceded  right  of  a  state  to  exclude 
from  its  territx>ry  any  foreign  corporation  be 
exercised  against  a  corporation  engaged  in  in- 
terstate or  foreign  commerce?  Does  the  con- 
ceded right  of  a  state  to  attach  any  conditions 
it  chooses  to  its  consent  to  the  entrance  upon 
its  soil  of  a  foreign  corporation  authorize  it  to 
impose  upon  such  a  corporation,  seeking  en- 
trance and  engaged  exclusively  in  foreign  or  In- 
terstate commerce,  a  tax  which  in  eflPect  is  a 
burden  upon  such  commerce?  No  decision  has 
explicitly  answered  these  questions.  In  every 
case  where  they  were  propounded  either  the 
oorporation  Involved  was  not  exclusively  en- 
gaged in  Interstate  or  foreign  commerce,  or  else 
the  tax  laid  upon  it  was  considered  to  be  no 
burden  upon,  interference  with,  or  regulation 
of,  such  commerce.  It  may,  however,  be  said 
with  confiden-ce  that  the  decisions  warrant  the 
conclusion  that  a  state  may  exclude  the  corpo- 
ration, but  not  the  commerce  In  which  it  is  en- 
gaged. It  may  condition  the  foreign  coi-pom- 
tion,  but  it  must  leave  unconditioned  the  com- 
merce that  it  does.  A  foreign  corporation  may 
send  its  agents  into  another  state  to  buy  and 
sell  property  to  be  taken  out  of  or  sent  into 
such  state  Ln  the  course  of  commerce ;  it  may 
send  its  products  to  a  market  therein,  without 
the  consent,  even  against  the  will,  of  the  state ; 
but  it  cannot,  without  the  state's  permission, 
tacit  or  expressed,  establish  itself  therein  and 
carry  on  its  business,  even  though  that  business 
is  interstate  or  foreign  commerce.  The  excep- 
tion to  this  doubtless  Is  a  telegraph  corporation 
thait  has  complied  with  the  terms  of  the  act  of 
Congress  of  July  24,  1866 ;  and  another  excep- 
tion protMLbly  is  a  corporation  actually  an 
agency  of  the  national  government  in  carrying 
Into  effect  its  constitutionai  powers.  It  is 
probable,  aIso»  that  a  foreign  corporation,  whose 
business  was  exclusively  interstate  or  foreign 
commerce  or  both,  would  have  the  right,  in  spite 
of  the  objection  of  a  state,  to  gain  and  main- 
tain a  foothold  therein  for  the  express  and  sole 
purpose  of  carrying  on  such  commerce  so  far 
as  it  might  be  absolutely  essential  for  it  so  to 
do.  The  cases  of  Gloucester  Ferry  Co.  v.  Penn- 
sylvania. 114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826 ;  Norfolk  & 
W.  B.  COb  ▼.  Pennsylvania,  136  U.  S.  114,  34 
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merce,  yet  it  had  the  unquestioned  right  to 
place  a  property  tax  cm  the  instrumentali- 
ties engaged  in  such  commerce.  See,  among 
many  other  cases,  Marye  v.  Baltimore  d  0. 
R,  Co.  127  U.  8.  117,  32  L.  ed.  94,  8  Sup. 
Ct  Rep.  1037;  Pulltnan*s  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  35  L.  ed.  613, 
3  Inters.  Ck>m.  Rep.  595,  11  Sup.  Ct.  Rep. 
876.  The  rule  of  property  taxation  is  that 
the  value  of  the  property  is  the  hasis  oi 
taxation.  It  does  not  mean  a  tax  upon  the 
eaj-nings  which  the  property  makes,  nor  for 
the  privilege  of  utiing  the  property,  but  rests 
solely  upon  the  value.  But  the  value  of 
property  results  from  the  use  to  which  it  is 
put,  and  varies  with  the  profitableness  of 
that  use,  present  and  prospective,  actual  and 
anticipated.  ...  If  property  is  taxed 
at  its  actual  cash  value,  it  is  taxed  upon 
something  which  is  created  by  the  uses*  to 
which  it  IS  put.  .  .  .  Take,  for  illustra- 
tion, property  whose  sole  use  is  for  purposes 
of  interstate  commerce;  such  as  a  bridge 
over  the  Ohio  between  the  states  of  Ken- 
tucky and  Ohio.  From  that  springs  its  en- 
tire value.  Can  it  be  that  it  is  on  that 
account  entirely  relieved  from  the  burden 
of  state  taxation?  Will  it  be  said  that  the 
taxation  mudt  be  based  simply  on  the  cost, 
when  never  was  it  held  that  the  cost  of  a 
thing  is  the  test  of  its  value?  Suppose 
there  be  two  bridges  over  the  Ohio,  the  cost 
of  the  construction  of  each  being  the  same; 
one  between  Cincinnati  and  Newport,  and 
another  twenty  miles  below,  and  where  there 


is  nothing  but  a  small  village  on  either 
shore.  The  value  of  the  one  will,  mani- 
festly, be  greater  than  that  of  the  other,, 
and  that  excess  of  value  will  spring  solely 
from  the  larger  uae  of  the  one  than  of  the 
other.  Must  an  assessing  board  of  either 
state,  assessing  that  portion  of  the  bridge 
within  the  state  for  purposes  of  taxation, 
eliminate  all  of  the  value  which  flows  fron> 
the  use,  and  place  the  aaseasment  at  only 
the  sum  remaining?  It  is  a  practical  im* 
possibility.  Kither  the  property  must  be  de- 
clared wholly  exempt  from  state  taxation,, 
or  taxed  at  its  value,  irrespective  of  the 
causes  and  uses  which  have  Drought  about 
such  value.  And  the  uniform  ruling  of  this- 
court  —  a  rulinff  demanded  by  the  harmo- 
nious relations  between  the  states  and  the 
national  government  —  has  affirmed  tJiat  the 
full  dischargee  of  no  duty  intrusted  to  the 
latter  restrains  the  former  from  the  exer- 
cise of  the  power  of  ec^ual  taxation  upon  all 
private  property  within  its  territorial  lim- 
its  It  is  enough  for  the  state 

that  it  finds  within  its  borders  properly 
which  is  of  a  certain  value.  What  has- 
caused  that  value  is  immaterial.  It  is  pro- 
tected by  state  laws,  and  the  rule  of  all 
property  taxation  is  the  rule  of  value;  and 
by  that  rule  property  engaged  in  interstate 
commerce  is  controlled  the  same  as  property 
engaged  in  commerce  within  the  state." 

But  counsel  contend  most  earnestly  that 
the  act  of  1893,  in  applying  the  mileage 
basis  of  valuation  to   appellant's  lines  of 


li.  ed.  304,  8  Inters.  Com.  Rep.  178,  10  Sup.  Ct. 
Rep.  958 ;  People  ev  rel,  Pennsylvania  R.  Co.  v. 
Wemple,  138  N.  T.  1,  19  L.  R.  A.  604,  33  N.  E. 
720,  and  Clyde  S.  8.  Co.  v.  Charleston,  76  Fed. 
46,  support  sudi  a  conclusion. 

Memphis  &  L.  R.  R.  Co.  v.  Nolan,  14  Fed.  532, 
abstracted  In  27  Alb.  L.  J.  217,  and  in  4  Ky. 
L.  Rep.  840,  under  the  title  Memphis  &  L.  R. 
R.  Co.  V.  Nelson,  Is  apparently  alone  upon  the 
other  side.  But  the  reasoning  in  that  case  is 
certainly  faulty,  and  4t  rests  on  Osbwne  ▼.  Mo- 
bile, 16  Wall.  479,  21  L.  ed.  470.  which  was  dis- 
credited in  Leloup  v.  Port  of  Mobile,  127  U.  S. 
640,  32  L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8 
Sup.  Ct.  Rep.  1380. 

The  business  which  the  Memphis  &  L.  Rail- 
road Company  did  in  Mempbls  was  identical 
with  that  done  by  the  Pennsylvania  Railroad 
Company  4n  New  York,  and  by  the  Clyde  Steam- 
ship Company  in  Charleston ;  and  the  tax  was 
of  the  same  nature  in  each  case.  The  one  de- 
cision cannot  be  reconciled  with  the  other  two. 

Mr.  Justice  Brewer,  in  the  latest  decision  of 
the  Siipreme  Court  of  the  United  States  upon 
the  questions  discussed  in  this  note,  states  and 
cites  cases  at  len^h  to  prove  that  the  follow- 
ing propositlooB  have  been  adjudficated  so  often 
as  to  be  no  longer  open  to  discussion.  First. 
The  Constitution  of  the  United  States  having 
given  to  Congress  the  power  to  regulate  com- 
merce, not  only  with  foreign  nations,  but 
among  the  several  states,  that  power  is  neces- 
sarily exclusive  whenever  the  subjects  of  it  are 
national  in  their  character,  or  admit  only  of 
one  uniform  system  or  plan  of  regulation.  Sec- 
ond. No  state  can  compel  a  party,  individual, 
or  corporation  to  pay  for  the  privilege  of  en- 
gaging in  interstate  commerce.  Third.  This 
Immunity  does  not  prevent  a  state  from  impos- 
ing ordinary  property  taxes  upon  property  hav- 
ing a  situs  within  its  territory,  and  employed 
60  L.  R.  A. 


in  interstate  commerce.  Fourth.  The  fran- 
chise of  a  corporation,  although  that  franchise- 
is  the  business  of  interstate  commerce,  is,  as  a 
part  of  its  property,  subject  to  state  taxation, 
provided,  at  least,  the  franchise  is  not  derived 
from  the  United  States.  Fifth.  No  corpora- 
tion, even  though  engaged  in  interstate  com- 
merce, can  appropriate  to  its  own  use  prop- 
erty, public  or  private,  without  liability  to 
dharge  therefor.  Atlantic  &  P.  Teleg.  Co.  v. 
Philadelphia,  100  U.S.  160,  47  L.  ed.  — ^  23 
Sup.  Ct.  Rep.  817. 

An  interesting  question  that  has  not  been  dis- 
cussed much,  if  any,  arises  upon  the  decision  iJk 
Re  Rahrer,  140  U.  S.  640,  $ub  nom.  WillKerBOA 
V.  Rahrer,  35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865,. 
and  the  aict  of  Congress  of  which  It  was  predi- 
cated. It  Is  as  to  the  right  of  Congress  to  ab- 
dicate in  favor  of  the  states  its  constitutional 
power  to  regudate  Interstate,  foreign,  and  In- 
dian trltml  commerce.  Does  the  power  con- 
ferred upon  Congress  in  the  commerce  clause  go> 
beyond  the  power  tx>  regulate  or  leave  free? 
Can  Congi-ess  at  once  refuse  to  regulate,  and 
yet  declare  that  commerce  shall  not  be  free? 
Can  Congress  surrender  to  the  states  any  power 
which  the  Federal  Constitution  has  conferred 
upon  it  and  taken  away  from  the  states?  The 
logic  of  the  decision  Just  cited  appears  to  re- 
quire an  affirmative  answer  to  each  of  these 
questions.  It  is  to  be  regretted  that  no  mem- 
ber of  the  court  in  that  case  diasented  from  ita> 
conclusion  and  that  the  three  wbo  withheld  ap- 
proval from  the  reasoning  of  the  chief  Justice 
omitted  to  give  their  own  viewe.  The  princi- 
ple of  the  decision  will  cover  commerce  in  other 
tbings  than  intoxicants.  Congress  consenting,, 
states  may  wholly  interdict  commerce  with  sla- 
ter states  In,  say,  tobacco,  odeomaiiKarine,  con- 
vict-made goods,  articles  not  stamped  by  labor 
unions,  and  divers  other  products.     If  the  as- 
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telegraph,  compels  the  state  board  of  tax 
commissioners  to  add  large  outside  values 
to  the  values  of  the  Indiana  portions  of  the 
lines,  for  the  reason,  as  claimed,  that  the 
extra  state  parts  of  appellant's  property  are 
proportionately  of  greater  value  than  tne 
parts  within  the  state.  In  this  counsel  do 
not  interpret  the  law  correctly.  The  act, 
it  is  true,  provides  a  method  of  valuatiun  — 
the  mileage  method  —  as  a  basis  for  the  tax- 
ation of  certain  property  within  the  state 
of  Indiana.  But  this  is  simply  a  means  for 
determining  the  true  cash  value  of  the  prop- 
erty within  the  state;  and  if  in  the  case  of 
appellant's  property,  or  in  any  other  case, 
it  is  shown  to  the  board,  or  is  discovered  by 
them,  that  still  further  deductions  should 
be  made,  on  account  of  larger  proportional 
values  outside  of  the  state,  or  for  any  other 
reason,  then  the  board  must  make  such  de- 
ductions, so  that,  finally,  only  the  property 
within  the  state  of  Indiana  shall  be  as- 
sessed, and  that  at  its  true  cash  value. . 

As  said  already,  and  as  appears  from  the 
title  and  from  §  12  of  the  body  of  the  act 
of  1803,  p.  382,  here  in  review,  that  statute 
is  "  supplementary  to  and  amendatory  of  " 
the  general  tax  law  of  1891,  and  must  there- 
fore be  construed  in  connection  therewith. 
By  the  act  of  1893,  §§  68,  69,  70  and  71  of 
the  act  of  1891,  for  which  the  act  of  1893 
was  substituted,  "  and  all  other  laws  and 
parts  of  laws  in  conflict  with  this  act,"  were 
expressly  repealed.     The  express  repeal  of 


those  sections  left  all  the  other  sections  of 
the  act  of  1891  in  full  force,  showing  that  it 
was  not  the  intent  of  the  legislature  to 
abridge  or  change  in  any  respect  tlie  duties 
and  powers  of  the  state  board  as  fixed  by 
the  act  of  1891.  Neither  is  the  ultimate 
basis  of  taxation  as  there  fixed  changed  by 
the  act  of  1893.  The  cardinal  rule  remains 
that  it  is  the  property  within  the  state  not 
expressly  exempt  from  taxation,  and  that 
alone,  which  is  to  be  assessed,  and  that  at 
its  true  cash  value.  By  §  3  of  the  act  of 
1891,  "all  property  within  the  jurisdiction 
of  this  state,  not  expressly  exempted,  shall 
be  subject  to  taxation."  Authority  is  given 
to  tax  no  other  property.  By  §§  33,  48,  53, 
61,  74,  90,  95,  97,  102,  105,  112,  114,  129, 
130,  137,  and  perhaps  other  sections,  all 
assessing  officers, .  from  the  township  as- 
sessor to  the  state  board  of  tax  commission- 
ers, are  required  and  bound  by  their  oaths 
of  office  to  assess  all  property  at  its  "  true 
cash  value."  By  §  120,  p.  252,  it  is  made 
the  particular  duty  of  the  state  board, 
among  other  things,  **  to  see  that  all  assess- 
ments of  property  in  this  state  are  made  ac- 
cording to  law."  By  §  129,  p.  252,  it  is  pro- 
vided that  "  the  state  board  of  tax  commis- 
sioners is  hereby  given  all  the  powers  given 
to  county  boards  of  review.  They  shall  not 
be  bound  by  any  reports  or  estimates  of 
value  of  railroad  property,  real  estate,  or 
other  property,  as  returned  to  the  county  au- 
ditors or  to  the  auditor  of  state,  but  shall 


serted  power  exists  at  all  It  is  anlimlted,  and 
It  is  concelyable  tAiat  a  coterie  of  congressmen 
may  sometime  be  formed  and  be  sufficiently 
powerful  over  legislation  to  enable  particular 
sections  or  states  to  annihilate  commerce  with 
others  in  the  staple  products  of  the  latter, — 
the  cotton  and  rice  of  the  south,  the  maple 
sugar  of  Vermont,  the  coal  of  Pennsylvania. 

The  New  York  declBions  in  Peopde  ew  rel. 
Willhun  J.  Matheson  &.  Co.  v.  Roberts^  168  N. 
Y.  162,  52  N.  E.  1102,  and  People  ex  rel.  Ameri- 
can Soda  Fountain  Co.  v.  Roberts,  158  N.  Y. 
168,  52  N.  E.  1104,  Reversing  29  App.  DIt.  585, 
51  N.  Y.  Supp.  487,  deserve  a  passing  notice  in 
conclusion.  The  practical  effect  of  these  deci- 
sions rims  to  this :  That  when  a  corporation 
does  two  kinds  of  business,  each  exempt  from 
a  particular  tax  If  carried  on  separately,  it 
may  be  taxable  on  both  by  doing  them  in  com- 
bination. The  statute  under  which  these  two 
corporations  were  taxed — the  domestic  one  upon 
its  franchises,  and  the  foreign  one  upon  Jts  busi- 
ness within  the  state — expressly  exempted  man- 
ufacturing companies  wholly  engaged  in  manu- 
facturing within  the  state.  Both  these  corpo- 
rations were  engaged  in  manufacturing  within 
the  state  under  such  circumstances  that  neither 
would  have  been  taxable  If  not  engaged,  the  one 
In  foreign,  and  the  other  in  Interstate,  com- 
merce. Both,  too,  would  have  been  exempt  if 
neither  had  carried  on  manufacturing  in  the 
state,  since  the  business  of  one  was  foreign,  and 
that  of  the  other  interstate,  commerce.  Either 
can  now  secure  that  exemption  by  discontinu- 
ing one  branch  or  the  other  of  its  business,  and 
it  wHl  not  UMitter  which.  Each  in  carrying  on 
its  two  lines  has  lost  all  exemption. 

Of  the  latest  New  York  decision,  that  ren- 
dered in  People  ew  rel.  Connecting  Terminal  R. 
Co.  V.  Miller,  82  N.  Y.  Supp.  ^82,  It  may  be 
ss'Id  that,  granting  the  business  of  the  relator 
to  be  "transportation,"  and  its  earnings  "re- 
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ceipts  from  transportation,"  the  conclusion 
doubtless  follows  that  it  was  taxable  under  the 
statute  in  its  first  form  upon  its  corporate 
franchise  because  it  was  a  domestic  corpora- 
tion ;  but  It  Is  not  at  all  clear  that  it  is  liable 
under  the  statute  in  its  later  form,  since  the 
measure  of  the  tax  under  that  law  is  "gross 
earnings  from  transportation  or  transn^ssion 
business  originating  and  terminating  within 
this  state,  and  not  Including  earnings  derived 
from  business  of  an  interstate  character."  It 
may  plausibly  be  argued  that,  under  this  lan- 
guage, no  basis  is  afforded  for  taxing  the  rela- 
tor, whether  its  business  is  or  is  not  technically 
interstate  commerce. 

The  decision  in  Hanley  v.  Ean«as  City  South- 
em  R.  Co.  187  U.  S.  617,  47  L.  ed.  — ,  23  Sup. 
Ct.  Rep.  214,  leaving  undisturbed,  as  it  does, 
I^iehigh  Valley  R.  Co.  v.  Pennsylvania,  145  U. 
S.'  201,  36  L.  ed.  675,  4  Inters.  Com.  Rep.  00, 
12  Sup.  Ct.  Rep.  808,  warrants  dhe  conclusion 
that,  while  a  state  may  oonstltutlonally  tax  as 
Internal  and  domestic  a  commerce  between  ter- 
minals In  its  own  territory,  although  its  bound-, 
ary  be  passed  and  repassed  in  transit,  yet  It 
may  not  burden  or  interfere  with  It  in  the  way 
Of  regulating  fares,  toils,  rates,  and  charges  for 
passage,  carriage,  or  transmission. 

The  trend  of  the  decisions  is  that  If,  in  a 
statute  or  an  ordinance  imposing  taxes  upon  a 
corporation  engaged  In  interstate  or  foreign 
commerce,  pains  are  taken,  either  by  express 
words  of  disclaimer,  or  by  language  from  which 
courts  may  spell  out  an  intention  to  exclude 
from  Its  application  all  governmental,  foreign, 
and  interstate  transactions,  and  to  confine  Its 
operation  to  Internal  business  exclusively,  its 
validity  is  assured,  and  the  tax  may  be  made  as 
onerous  as  the  will  of  the  authority  Imposing 
it  dictates.  It  is  all  so  very  simple  that  one 
wonders  why  any  tax  upon  interstate  commerce 
need  ever  be  Illegal.  J.  B.  G. 
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appraise  aiid  assess  all  property  at  its  true 
cash  value,  as  defined  by  this  act,  a>ccord- 
ing  to  their  best  knowledge  and  judgment, 
and  so  as  to  equalize  the  assessment  of  prop- 
erty throughout  the  state."  And,  by  §  130, 
each  member  of  the  board  is  required  to 
declare,  as  a  part  of  his  oath  of  office: 
**  I  will  in  no  case  assess  any  property  at 
more  or  less  than  its  true  cash  value."  In- 
.  terpreting  the  act  of  1893  in  the  light  of 
the  foregoing  provisions  of  the  act  of  1891, 
as  we  must,  we  can  have  no  difficulty  in 
concluding,  as  we  do,  that  in  the  act  of 
1893  the  legislature  provided  the  mileage 
method  as  the  basis  for  the  assessment  of 
telegraph  and  other  like  property,  both  as  to 
lines  situated  partly  within  and  partly 
without  this  state,  and  also  as  to  lines  run- 
ning through  several  counties  or  other  sub- 
divisions of  the  state;  but  that  it  was  not 
the  intention  of  the  legislature,  nor  is  it 
the  meaning  of  that  act,  that  any  property 
outside  of  the  state  should  be  assessed  by 
importation  of  values  or  otherwise,  or  that 
any  property  should  be  assessed  at  more  or 
less  than  its  true  cash  value.  Construing 
the  acts  of  1891  and  1893  together,  it  will 
therefore  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  state  board 
has  deducted  from  the  total  valuation  of  ail 
interstate  property  such  values,  if  any,  of 
extra  state  property,  as  will  leave  the  re- 
maining property  within  and  ^vithout  the 
state,  as  near  as  may  be,  of  equal  propor- 
tional value. 

The  possibility  of  such  exceptional  cases 
in  the  assessment  of  railroad  property  is  re* 
f erred  to  in  Pittsburgh,  C.  C.  d  8t,  L.  R, 
Vo.  V.  Backus,  154  U.  S.  431,  38  L.  ed.  1038, 
14  Sup.  Ct.  Rep.  1114:  "As,  for  instaiKse, 
where  the  terminal  facilities  in  some  large 
city  are  of  enormous  value,  and  so  give  to  a 
mile  or  two  in  such  city  a  value  out  of  all 
proportion  to  any  similar  distance  elsewhere 
along  the  line  of  the  road,  or  where  in  cer- 
tain localities  the  company  is  engaged  in  a 
particular  kind  of  business,  requiring  for 
sole  use  in  such  localities  an  extra  amount 
of  rolling  stock.  If  testimony  to  this  effect 
was  presented  by  the  company  to  the  state 
board,  it  must  be  assumed,  in  the  absence 
of  anything  to  the  contrary,  that  such  board, 
in  making  the  assessment,  .  .  .  took 
into  account  the  peculiar  and  large  value  of 
such  facilities  and  such  extra  rolling  stock." 
So  in  this  case.  The  act  of  1893  provides 
generally  for  a  mode  of  ascertaining  the 
true  cash  value  of  that  part  of  interstate 
telegraph  and  other  property  which  is  with- 
in the  state  of  Indiana,  to  wit,  the  mileage 
method.  But,  should  there  be  particular 
cases  where  that  method  must  be  modified 
in  order  to  reach  the  necessary  result, — 
namely,  the  true  cash  value  of  such  part  of 
the  property  as  is  within  the  jurisdiction 
of  the  state, —  the  law  of  1893  itself  sup- 
plies the  means  of  doing  so.  In  S  6  of  the 
60  L.  R.  A. 


act,  after  speaking  of  the  reports  and  sched- 
ules filed  with  the  auditor,  and  by  him  laid 
before  the  board,  it  is  said  that  the  board 
shall  proceed  to  assess  the  property  accord- 
ing to  the  mileage  method,  "  after  examin- 
ing such  statements,  and  after  ascertaining 
the  value  of  such  properties  therefrom,  and 
from  such  other  information  as  they  may 
have  or  obtain.  For  that  pui*pose  they  wiay 
require  the  agents  or  officers  of  said  associa- 
tion, company,  copartnership,  or  corpora- 
tion to  appear  before  them  with  such  books, 
papers,  or  statements  as  they  may  require, 
or  they  may  require  additional  statements 
to  be  made  to  them,  and  may  compel  the  at- 
tendance of  witnesses  in  case  they  shall 
deem  it  necessary,  to  ascertain  the  true  cash 
value  of  such  property." 

Were  it  true,  as  coimsel  for  appellant  con- 
tend, that  the  act  of  1893  provides  an  iron- 
clad mode  of  assessment  by  which  the  board 
is  required  to  import  and  assess  valuations 
of  property  outside  the  state,  there  would  be 
no  need  of  any  further  information  than 
that  given  by  the  schedules  filed  in  the  first 
instance.  The  fact  that  other  information 
is  provided  for,  and  agents  of  the  companies 
and  other  witnesses  may  be  called,  shows 
that  the  intention  was,  as  expressly  provided 
in  the  general  tax  law  of  1891,  that  the 
board  should  assess  only  property  within  the 
jurisdiction  of  the  state,  and  Uiat  only  at 
its  true  cash  value. 

That  the  valuation  is  upon  the  capital 
atock  is  no  objection  to  the  statute.  The 
law  looks  through '  forms,  and  rests  upon 
things.  In  speaking  of  the  Massachusetts 
statute,  similar  to  that  here  under  consid- 
eration, it  was  said  by  the  Supreme  Court 
of  the  United  States  in  Western  Union 
Teleg,  Co,  v.  Atty.  Qen.  125  U.  S.  530,  31 
L.  ed.  790,  8  Sup.  Ct.  Rep.  901,  and  approved 
in  Atty.  Oen.  v.  Western  Union  Tcleg.  Co. 
141  U.  S.  40,  35  L.  ed.  628,  11  Sup.  Ct.  Rep. 
889 :  "  The  tax  in  the  present  case,  though 
nominally  upon  the  shares  of  the  capital 
stock  of  the  company,  is  in  effect  a  tax  upon 
that  organization  on  account  of  property 
owned  and  used  by  it  in  the  state  of  Massa- 
chusetts; and  the  proportion  of  the  length 
of  its  lines  in  that  state  to  their  entire 
length  throughout  the  whole  country  is  made 
the  basis  for  ascertaining  the  value  of  that 
property."  To  the  same  effect  is  PuUman^s 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  35  L.  ed.  613,  3  Inters.  Com.  Rep.  595, 
11  Sup.  Ct.  Rep.  876, —  both  cases  cited  al- 
ready. 

The  objection  that  the  company  paid  taxes 
under  the  act  of  1891  for  the  year  ending 
April  1,  1893,  is  not  well  taken.  The  act  of 
1893,  by  its  terms,  imposes  taxes  on  appel- 
lant's property  only  from  and  after  the  1st 
day  of  April,  1893. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 
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^1.  In  constrain^  a  statute,  the  strict 
letter  of  tbe  law  ovflrbt  not  to  be  fol- 
lowed when  such  an  interpretation  would 
lead  to  an  unreasonable  or  absurd  conclusion. 
The  court  will  endeavor  to  ascertain  tbe  true 
intention  of  the  legislature,  and  give  it  effect, 
rather  than  the  literal  sense  of  the  terms 
employed. 

"2.  At  common  law,  a  bastard  cbild 
'was  one  born  neitber  in  la'wfnl  'wed- 
lock, nor  within  a  competent  time  after  its 
termination,  or  under  circumstances  which 
render  it  impossible  that  the  husband  of  its 
mother  can  be  its  father. 

:8.  Under  tbe  statute  entitled  <<niefflt- 
imate  Cbildren."  prior  to  its  amendment 
in  1875,  an  action  in  bastardy  could  be  main- 
tained by  any  woman  giving  birth  to  an  ille- 
gitimate child,  even  though  begotten  and  bom 
during  the  existence  of  the  married  state. 

-4.  By  tbe  amendment  of  tbe  statute 
in  1875,  which  was  entitled  "An  Act  for  the 
Maintenance  and  Support  of  Illegitimate  Chil- 
dren," an  action  can  be  maintained  only  by 
a  woman  who,  while  unmarried,  has  become 
pregnant  with  child,  which,  if  born  alive, 
would  be  a  bastard,  or  has  been  delivered  of 
an  illegitimate  child. 

■8.  Tbe  word  ''unmarried,**  as  used  in 
the  statute  as  amended  in  1875  (Comp.  Stat 
1901,  chap.  37,  S  1,  entitled  "Illegitimate 
Children"),  properly  refers  to  the  status  of 
the  mother  at  the  time  her  child  is  begotten 
and  born,  and  does  not  relate  to  her  situation 
at  the  time  of  making  the  complaint  therein 
referred  to. 

(February  4,  1903.) 

ERROR  to  the  District  Court  for  Seward 
County  to  review  a  judgment  in  favor 
of  defendant  in  a  bastardy  proceeding.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of 
the  Commissioner,  rendered  after  the  first 
hearing,  which  was  as  follows: 

Only  one  question  is  presented  in  this  case, 
— ^thc  construction  to  be  placed  upon  the 
opening  clause  in  §  1,  chap.  37,  Comp.  Stat., 
relating  to  illegitimate  children.  The  pro- 
vision is  "that  on  complaint  made  to  any 
justice  of  the  peace  in  this  state  by  an  un- 
married woman  resident  therein,  who  shall 
liereafter  be  delivered  of  a  bastard  child,  or 
"being  pregnant  with  a  child  which,  if  bom 
alive,  may  be  a  bastard,  accusing  on  oath 
•or  affirmation  any  person  of  being  the  fa- 
ther of  said  child,  the  justice  shall/^  etc.  The 
complaining  witness  made  the  following 
complaint:  "On  this  2d  day  of  April,  A.  D. 
1900,  Lucy  Parker,  formerly  Lucy  West,  a 
resident  of  Seward  county,  Nebraska,  per- 
sonally appeared  before  me,  J.  J.  Thomas, 

•Headnotes  by  Holcomb,  J. 

NoTB. — ^The  authorities  on  the  question  in- 
volved  in  the  above  case  seem  to  be  quite  fully 
collected  in  the  briefs  and  opinion  of  the  court. 
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county  judge  in  and  for  Seward  county  and 
state  of  Nebraska,  who,  being  by  me  first 
duly  sworn,  on  her  oath  says  that  she  is 
now  a  married  woman,  but  at  the  time  of 
the  birth  of  the  child  hereinafter  set  forth, 
and  at  the  time  the  same  was  conceived,  was 
an  unmarried  woman,  and  resident  of  said 
county  and  state,  and  that  she  was  on  the 
29th  day  of  April,  1897,  delivered  of  a  male 
bastard  child,  and  that  said  child  is  now 
living;  and  affiant  further  says  that  Michael 
Nothomb,  name  otherwise  unknown,  is  the 
father  of  said  child,  and  further  affiant  saith 
not."  Examination  was  held,  and  defendant 
gave  bail  for  his  appearance  in  district 
court.  There  he  pleaded  "Not  guilty."  A 
jury  was  impaneled.  Objection  was  then 
made  to  the  introduction  of  any  evidence 
on  the  ground  that  the  complaint  stated  no 
cause  of  action.  This  was  sustained,  and  by 
instruction  of  the  court  a  verdict  of  not 
guilty  returned.  Motion  for  new  trial  was 
overruled,  and  error  is  brought  to  reverse 
the  judgment  of  dismissal. 

The  sole  question  is  whether  "unmarried," 
in  the  statute,  relates  forward  to  the  follow- 
ing clauses,  or  back  to  the  complaint.  Must 
it  be  the  complaint  of  a  woman  unmarried 
at  the  time  of  making  it,  or  merely  the  com- 
plaint of  a  woman  unmarried  when  delivered 
of  a  bastard  child,  or  pregnant  with  one?  It 
is  held  in  Johmon  v.  State,  55  Neb.  781,  76 
N.  W.  427,  that  the  complainant  at  the  time 
of  the  birth  of  the  child  must  be  an  immar- 
ried  woman,  and  that  the  evidence  must  af- 
firmatively show  it.  Her  status  at  that 
time  fixes  that  of  her  oflfspring.  If  she  was 
then  a  married  woman,  her  child  will  not 
be  a  bastard.  It  is  held  in  Myers  v.  Baugh- 
man,  61  Neb.  820,  86  N.  W.  507,  that  the 
purpose  of  the  statute  is  twofold :  To  require 
the  putative  father  to  support  his  offspring, 
and  to  protect  the  county  in  which  the  child 
is  born.  Stoppert  v.  Aterlc,  45  Neb.  105, 
63  N.  W.  382,  and  Ex  parte  Cottrell,  13  Neb. 
193,  13  N.  W.  174,  are  cited,  and  are  to  the 
same  effect.  That  the  marriage  of  the  moth- 
er after  the  status  of  her  illegitimate  child 
is  fixed  should  be  made  to  relieve  its  father 
of  all  responsibility  is  clearly  against  the 
general  intention  and  object  of  this  stat- 
ute. Her  husband,  by  the  mere  fact  of  mar- 
riage, would  not  be  under  any  obligation  to 
support  the  child.  Schouler,  Dom.  Rel.  § 
273;  Moichry  v.  Motcbry,  64  111.  383. 

It  is  claimed  that  this  statute  is  penal, 
and  its  provisions  should  be  strictly  con- 
strued. Such  a  holding  is  not  in  conformity 
with  the  rulings  of  this  court.  In  Stoppert 
V.  Nierle,  45  Neb.  105,  63  N.  W.  382,  it  is 
held  that  the  number  of  challenges  allowed 
in  the  selection  of  the  jury  are  those  pro- 
vided in  civil  actions,  and  not  those  in  crim- 
inal proceedings.  It  has  also  been  frequent- 
ly held  that  a  mere  preponderance  of  the 
evidence  is  all  that  is  necessary  to  uphold 
a  verdict  of  guilty  in  these  cases.  Rohh  v. 
Hewitt,  39  Neb.  217,  58  N.  W.  88.  A  pro- 
vision for  the  maintenamce  of  helpless  chil- 
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dren  otherwise  without  claim  upon  anyone 
but  the  mother  is  certainly  remedial  in  its 
nature,  and,  it  would  seem,  should  be  con- 
strued as  a  remedial  statute. 

The  industiy  of  counsel  has  brought  to- 
gether the  adjudications  upon  this  subject. 
The  holdings,  where  the  question  has  been 
directly  raised  in  courts  of  last  resort,  seem 
to  be  uniformly  to  the  eifect  that  the  pro- 
vision of  the  statute  has  relation  to  the 
status  of  the  mother  at  the  time  of  the 
conception  and  delivery  of  the  child,  and  not 
at  the  time  of  making  the  complaint.  In 
England,  under  a  provision  that  a  "single 
woman"  may  make  a  complaint,  it  is  held 
that  a  woman  living  without  access  of  the 
husband  answers  to  the  description.  Queen 
V.  Pilkington,  2  El.  &  Bl.  546;  Reg.  v.  Col- 
lingtcood,  L.  R.  12  Q.  B.  681;  King  v.  Luife, 
8  East,  193.  In  Illinois,  imder  a  statute 
identical  in  meaning,  and  almost  so  in  form, 
with  ours,  in  People  ew  rel.  Wilmers  v. 
Volksdorf,  112  111.  292,  the  precise  case  here 
was  held  to  entitle  the  oomplainant  to  pro- 
ceed; and  the  opposite  holding  of  the  ap- 
pellate court  in  the  same  case,  in  12  111.  App. 
534,  was  reversed.  In  Vermont,  under  a  stat- 
ute as  follows,  that  when  any  single  woman 
shall  be  delivered  of  any  bastard  child,  or 
shall  declare  herself  to  be  with  child^  and 
such  child  is  liable  to  be  born  a  bastard, 
and  shall  in  either  case,  in  writing  or  on 
oath,  etc.  It  was  held  that  it  was  compe- 
tent to  proceed  in  the  name  of  the  woman 
under  a  complaint  almost  identical  in  terms 
with  the  one  that  we  have  here,  although  in 
that  case  the  action  was  carried  on  jointly 
by  the  complainant  and  the  town.  Sisco  v. 
Harmony  9  Vt.  129.  The  court,  both  in  Illi- 
nois and  in  Vermont,  holds  that  the  provi- 
sion as  to  the  status  of  the  complainant  .has 
reference  only  to  the  time  when  her  child 
is  conceived  and  born.  In  North  Carolina, 
under  a  statute  like  that  of  Vermont,  a  wo- 
man who  was  unmarried  at  the  time  of  the 
birth  of  two  children,  after  marriage  to  an- 
other party,  entered  bastardy  proceedings 
against  the  father;  and  the  court  held  that 
she  was  entitled  to  carry  them  on, — making 
the  same  holding  as  in  Vermont  as  to  when 
the  requirement  that  she  be  a  single  woman 
should  be  held  to  have  application.  Wilkie 
V.  West,  5  N.  C.  (1  Murph.)  319.  These  are 
all  the  cases  which  counsel's  industry  has 
brought  forth  where  courts  of  last  resoi-t 
have  passed  upon  this  point  under  the  state 
of  facts  here  presented. 

In  Ohio,  in  imitate  ex  rel.  Ross  v.  BrUl,  29 
Ohio  L.  J.  190,  the  court  of  common  pleas 
dismissed  the  complaint  of  a  woman 
who  was  married  at  the  time  of  filing  it, 
though  unmarried  when  her  child  was  begot- 
ten and  delivered.  Such  action  is  based  on 
several  opinions  of  the  supreme  court  of  that 
state,  which  are  broad  enough  in  their  terms 
to  include  the  case  which  the  common  pleas 
court  had  under  consideration,  but  in  each 
of  which  the  status  of  the  complainant  was 
wholly  omitted  to  be  mentioned,  or  else  it 
appeared  that  she  was  a  feme  covert  at  the 
time  of  the  conception  and  of  the  birth. 

It  is  contended  that  to  restrict  the  appli- 
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cation  of  the  term  "unmarried  woman"  to 
the  time  of  the  conception  and  birth  of  the 
child  is  judicial  legislation,  and  violates  the 
plain  intention  of  the  statute.  It  is  further 
claimed  that  this  is  unnecessary,  because  of 
the  following  section,  which  makes  provi- 
sion for  the  county  authorities  bringing  the 
action  where  the  mother  neglects  to  bring 
or  to  prosecute  it.  It  certainly  seems  harder 
to  find  authority  under  that  section  for  the* 
county  to  take  action  where  the  woman  has- 
done  so  and  been  denied  than  it  is  to  find 
authority  for  her  proceeding  after  her  mar- 
riage under  the  previous  section.  It  could 
not  be  a  neglect  to  bring  or  to  prosecute  an 
action  which  produced  the  failure,  except  on 
a  much  more  forced  construction  of  the  stat- 
ute than  plaintiff  asks  here. 

Citations  are  given  us  from  other  states^ 
including  Alabama,  Florida,  Kentucky,  and 
Indiana,  where  holdings  have  been  made  that: 
it  must  appear  that  the  complainant  wa» 
unmarried.  But  these  cases,  like  those  in 
Ohio,  fail  to  indicate  any  conclusion  as  to 
the  precise  question  here,  namely,  when  she 
must  be  unmarried.  They  are  all  cases  in 
which  the  woman's  status  does  not  appear 
at  all,  or  else  where  her  coverture  at  the 
time  of  birth  or  conception  of  the  child  pre- 
vented her  recourse  to  the  statute. 

It  is  urged  that  the  construction  sought 
by  plaintiff  in  error  would  render  the  amend- 
ment of  1875,  inserting  the  word  "unmar- 
ried" in  place  of  "any,"  meaningless.  This 
seems  not  to  be  the  result.  The  intention 
of  that  change  apparently  was  to  do  away 
with  any  attempt  to  establish  bastardy  by 
reason  of  nonaccess  of  the  husband  in  the 
case  of  a  child  bom  to  a  married  woman. 
It  seems  also  to  have  been  intended,  as  i» 
held  in  Johnson  v.  State,  55  Neb.  781,  76 
N.  W.  427,  to  do  away  with  any  attempt  oi» 
the  part  of  married  persons  to  avoid  respon- 
sibility for  the  support  of  offspring.  Botb 
of  these  objects  are  as  completely  reached 
by  holding  that  the  term  "unmarried"  ha* 
application  only  to  the  time  of  the  concep- 
tion and  birth  of  the  child,  as  by  including, 
also  the  time  of  making  the  complaint.  A» 
is  before  suggested,  the  husband  would  by 
the  marriage  incur  no  liability  for  anoth- 
er man's  child  previously  bom.  The  sole 
reason  for  holding  that  this  required  status 
of  the  mother  has  relation  to  the  time  of 
filing  the  complaint  seems  to  be  the  collo- 
cation of  the  word  in  the  statute,  and  the 
grammatical  effect  of  such  collocation.  This, 
of  course,  must  not  be  arbitrarily  disre- 
garded in  construing  a  statute.  It,  how- 
ever, should  not  control  where  the  intention 
of  the  legislature  requires  it  to  be  disre- 
garded. Schuyler  v.  Banna,  31  Neb.  307, 
11  L.  R.  A.  321,  47  N.  W.  932.  The  recent 
case  of  McOavock  v.  Omaha  Nat.  Bank 
(Neb.)  90  N.  W.  230,  makes  a  similar  hold- 
ing in  regard  to  the  words  of  a  contract.  In 
that  case  the  contract  had  reference  to  ao 
extension  of  time  on  a  note,  which  the  cir- 
cumstances indicated  was  only  to  be  until 
a  certain  case  was  decided  in  this  court 
The  agreement  provided  that  it  should  only 
be  good  "until  said  case  should  be  decided 
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in  the  supreme  court,  or  for  not  to  exceed 
two  years  from  this  date."  This  court  held 
that  the  intention  should  be  gathered  from 
the  whole  circumstances,  and  that  the  final 
•clause  did  not  ^ant  an  alternative  for,  but 
provided  a  limitation  upon,  the  preceding 
•one.  Tlic  argiunent  would  seem  at  least 
as  strong  that  the  intention  of  the  legisla- 
ture was  to  establish  a  provision  for  bastard 
•children;  that  the  amendment  of  1875,  in- 
troducing the  word  "unmarried"  into  this 
section,  meant  only  to  shut  out  the  inquiry 
as  to  nonaccess  of  the  husband,  and  the 
•question  of  liability  for  the  child  by  one  mar- 
rying a  pregnant  woman.  To  do  this  it  is 
•only  needed  that  the  requirement  as  to  the 
status  of  the  mother  be  held  to  apply  to  the 
time  of  the  child's  conception  and  birth.  It 
has  been  so  applied  in  Johnson  v.  State,  55 
Neb.  781,  76  N.  W.  427.  To  hold  that  it  ap- 
plies also  to  the  time  of  filing  the  complaint 
would  be  to  defeat  the  main  purposes  of  the 
«ct,  as  to  one  class  of  children,  by  a  pro- 
vision as. to  means.  It  would  be  to  leave  the 
tMistard  whose  mother  should  marry  before 
the  institution  of  proceedings  remediless. 
""It  is,  as  will  be  seen  presently,  construc- 
tion alone  which  saves  us,  in  many  instances, 
from  sacrificing  the  spirit  of  a  text  or  the  ob- 
ject to  the  letter  of  the  text,  or  to  the  means 
by  which  that  object  was  to  be  obtained. 
And  without  construction,  written  laws — in 
-fact,  any  laws  or  other  texts  containing 
rules  of  actions,  specific  or  eeneral — would 
in  many  cases  become  fearfully  destructive 
to  the  best  and  wisest  intentions;  nay,  fre- 
quently, produce  the  very  opposite  of  what 
it  was  purposed  to  effect"  Lieber,  Herme- 
neutics,  45. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  reversed,  and  the  case 
remanded  for  further  proceedings. 

Messrs,  Abbott  it  Abbott,  T.  B.  Park- 
er, and  D.  C.  MoKilllp,  for  plaintiff  in  er- 
ror: 

The  statute  means  "unmarried"  at  the 
conception  and  delivery  of  the  child,  and 
does  not  relate  to  the  time  of  making  the 
complaint. 

People  ew  rel.  Wilmers  v.  Volksdorf,  112 
111.  292;  Brush  v.  Blanchard,  18  111.  46; 
Uovchry  v.  Mowhry,  64  111.  383;  Schouler, 
Dom.  Rel.  pp.  321,  378;  17  Am.  &  Eng.  Enc. 
l«aw,  p.  349,  note;  Bisco  v.  Harmon,  9  Vt. 
129;  Bword  v.  Nestor,  3  Dana,  453;  Wilkie 
-V.  West,  6  N.  C.  (1  Murph.)  319;  Johnson 
T.  State,  55  Neb.  781,  76  N.  W.  427. 

Messrs,  Norral  Brotbers  and  M.  D. 
Carej  for  defendant  in  error. 

Holoomby  J.,  delivered  the  opinion  of  the 
court: 

This  cause  is  submitted  on  a  rehearing 
heretofore  allowed.  The  controversy  is  with 
respect  to  the  proper  construction  of  §  1, 
chap.  37,  Comp.  Stat.  1901,  entitled  "Ille- 
gitimate Children."  The  direct  question  pre- 
sented is  whether,  under  the  statute  referred 
to,  an  unmarried  woman  who  has  given  birth 
to  an  illegitimate  chUd,  and  subsequent 
thereto  marries,  may,  after  such  marriage, 
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maintain  an  action  against  the  putative 
father  for  the  support  of  her  illegitimate 
offspring.  At  the  former  hearing  the  word 
"unmarried,"  in  the  section  referred  to,  it 
was  held,  does  not  properly  refer  to  the 
mother's  status  at  the  time  of  making  the 
complaint  in  bastardy,  but  only  to  such  sta- 
tus at  such  time  as  will  affect  the  question 
of  the  legitimacy  of  the  child,  or  the  liabil- 
ity of  the  husband  to  support  it.  The  former 
opinion  treats  of  the  propositions  involved 
at  some  len^h,  and  is  referred  to,  in  connec- 
tion with  what  is  here  said,  for  a  more  com- 
prehensive understanding  of  the  views  we 
entertain  regarding  the  matter.  Reiteration 
will  serve  no  useful  purpose,  and  we  shall 
attempt  to  avoid  it.  A  brief  in  support  of 
the  application  for  a  rehearing  so  ably  and 
persuasively  argued  the  question  in  favor  of 
a  contrary  construction  as  to  induce  the 
court  to  grant  the  motion,  for  the  purpose 
of  more  fully  investigating  and  considering 
the  subject,  and  to  arrive,  if  possible,  at  a 
right  decision  of  the  controversy. 

The  statute  reads:  "That  on  complaint 
made  to  any  justice  of  the  peace  in  this  state 
by  any  unmarried  woman  resident  therein, 
who  shall  hereafter  be  delivered  of  a  bas- 
tard child,  or,  being  pregnant  with  a  child 
which,  if  bom  alive,  may  be  a  bastard,  ac- 
cusing on  oath  or  affirmation  any  person  of 
being  the  father  of  said  child,  the  justice 
shall  take  such  accusation  in  writing,"  etc. 
Comp.  Stat.  1901,  chap.  37,  §  1.  It  is  earn- 
estly insisted  by  defendant's  counsel  that, 
because  of  the  language  just  quoted,  the 
mother  of  a  bastard  child,  who,  subsequent 
to  its  birth,  and  before  instituting  the  pro- 
ceedings therein  contemplated,  marries,  can- 
not thereafter  bring  or  maintain  an  action 
under  the  statute.  It  is  argued  that  the 
construction  given  the  statute  in  the  prior 
opinion  is  contrary  to  the  clear  import  of 
the  language  therein  used,  and  against  the 
weight  of  adjudged  cases  bearing  on  the 
question.  Chief  reliance  for  the  construc- 
tion contended  for  by  the  defendant  is 
placed  on  the  wording  of  that  part 
of  the  section  we  have  quoted,  and  it  is 
urged  that  the  intention  of  the  legislature 
is  made  so  apparent  therefrom  that  there  is 
left  no  room  for  any  other  construction  as  to 
the  meaning  of  the  language  than  that  the 
mother  of  tne  illegitimate  oiild  must  be  an 
unmarried  woman  when  she  makes  the  com- 
plaint in  bastardy,  and  that  an  allegation 
that  she  is  at  the  time  of  filing  the  complaint 
an  unmarried  woman  is  essential  and  neces- 
sary to  be  made  and  proved  in  order  to  give 
her  and  her  illegitimate  child  the  benefit  and 
advantage  afforded  by  the  statute.  It 
should,  perhaps,  here  be  said  that  on  a  first 
reading  of  the  statute  no  other  view  seems 
admissible.  Nevertheless  maturer  refiectipn 
and  full  consideration  of  the  entire  act. 
bearing  in  mind  the  object  and  purpose 
which  the  legislature  had  in  view  in  adopt- 
ing the  statute,  as  gleaned  from  the  title 
as  well  as  the  act  itself,  produces  in  our 
minds  a  well-settled  conviction  that  such 
construction  would,  in  a  measure,  defeat  the 
intention    of    the    law-making  body  which 
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passed  the  measure.  In  a  very  recent  de- 
cision we  liave  said.  "It  is  a  well-settled 
rule  in  the  interpretation  of  statutes  that 
the  reason  and  intention  of  the  lawgiver 
will  control  the  strict  letter  of  the  law  when 
the  latter  would  lead  to  palpable  injustice 
or  absurdity."  Kelley  v.  Gage  County 
(Neb.)  93  N.  W.  194.  In  the  interpretation 
of  statutes,  courts  ascertain  the  intention  of 
the  legislature,  and  g^ve  effect  to  it,  rather 
than  to  the  literal  sense  of  the  terms  em- 
ployed. State  «c  rel.  Marquett  v.  Baushaus- 
r«,  49  Neb.  658,  68  N.  W.  950.  The  law  is 
manifestly  one  created  by  a  statute  remedial 
IT  character,  and  to  which  resort  mujst  be 
had  in  the  first  instance  In  order  to  deter- 
mine the  legislative  intendment,  and  the  ob- 
jects and  purposes  sought  to  be  accomplished 
by  Its  enactment.  In  determining  the  char- 
acter and  proper  construction  to  be  given 
a  law  of  the  kind  under  consideration,  we 
should,  perhaps,  first  consider  the  action 
taken  by  the  lawmaking  body,  the  changes, 
if  any,  which  have  been  made,  the  reasons 
for  such  changes,  and  the  evils  sought  to 
be  remedied  thereby,  and  thus  more  cer- 
tainly ascertain  the  legislative  intent  and 
purpose.  The  first  act  on  the  subject  was 
passed  and  approved  in  1869,  and  was  en- 
titled "An  Act  to  Provide  for  the  Support  of 
Illegitimate  Children."  In  that  act  it  was 
provided  that  on  complaint  made  by  "any 
woman,"  etc.,  proceedings  should  be  had  for 
the  purpose  of  compelling  the  father  to  sup- 
port his  illegitimate  offspring.  By  the  word- 
ing of  the  statute  as  then  enacted,  the  ques- 
tion of  the  status  of  the  woman  making  the 
complaint,  with  reference  to  her  being  mar- 
ried or  unmarried  at  the  time  of  the  birth 
of  the  child,  was  not  made  the  test  as  to  her 
right  to  maintain  an  action  against  the  pu- 
tative father  for  its  support.  Under  such 
statute  the  questions  to  twe  determined  were 
whether  the  woman,  be  she  married  or  un- 
married, had  been  delivered  of  a  bastard 
child,  or  was  pregnant  with  a  child  which, 
if  born  alive,  would  be  a  bastard.  The  il- 
legitimacy of  the  child  was  the  sole  test  of 
the  mother's  right  to  prosecute  the  action. 
"At  common  law,"  it  is  said,  "a  bastard  is 
one  who  is  bom  neither  in  lawful  wedlock, 
nor  within  a  competent  time  after  its  ter- 
mination, or  under  circumstances  which  ren- 
der it  impoflsible  that  the  husband  of  his 
mother  can  be  his  father."  5  Cyc.  Law  & 
Proc.  625;  Com.  v.  Shepherd,  6  Bmn.  283,  6 
Am.  Dec.  449;  Smith  v.  Perry,  80  Va.  563. 
See  also  WiUion  v.  Bahh,  18  S.  C.  59.  Thus, 
by  the  old  statute  a  married  woman,  al- 
though such  at  the  time  a  bastard  child 
was  begotten  and  born,  could  maintain  an 
action  in  bastardy  for  the  support  of  such 
child.  It  is  said  (and,  we  are  convinced, 
with  much  merit)  that  a  law  of  this  charac- 
ter was  subject  to  much  abuse,  and  per- 
mitted the  prosecution  of  an  action  by  a 
woman  who  vvliile  in  lawful  wedlock  gave 
birth  to  an  alleged  illegitimate  child,  and 
resorted  to  the  statute  solely  for  the  purpose 
of  gain,  in  an  attempt  to  bastardize  a  child 
begotten  and  born  in  lawful  wedlock,  and 
thus  stigmatize  as  a  bastard  one  whose  com- 
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ing  into  the  world  was  sanctioned  by  every 
law  governing  the  marital  relations.  T<y 
avoid  this  possible  condition  of  things,  we- 
apprehend,  was  the  sole  aim  and  object 
of  the  legislature  in  amending  the  law  as  it 
did  in  1875  by  inserting  the  word  "unmar- 
ried" after  the  word  "any,"  so  that  the  sec- 
tion should  read  that  on  complaint  made  b^r 
"any  unmarried  woman,"  instead  of  "any 
woman,"  as  originally  existing.  It  cannot, 
we  think,  be  successfully  controverted  that 
this  was  the  prime  aim  and  purpose  of  the- 
amendment  of  the  statute  which  in  all  oth- 
er respects  was  left  substantially  unchanged. 
What  we  conceive  to  be  the  intention  of  the 
legislature  by  making  the  amendment  was  to 
deny  to  the  married  woman  giving  birth  to 
a  child,  even  though  in  truth  and  fact  not 
begotten  of  her  husband,  the  right  to  main- 
tain an  action  against  some  third  party  for 
its  support,  who  is  alleged  to  be  its  father. 
The  amended  act  is  entitled  "An  Act  for 
the  Maintenance  and  Support  of  Illegitimate- 
Children."  The  title  is,  we  assume,  an  un- 
erring index,  disclosing  the  object  and  pur- 
pose of  the  act.  These  were  to  provide  for 
the  support  and  maintenance  by  the  putative 
father  of  his  illegitimate  child,  be^tten  and 
bom  out  of  lawful  wedlock.  It  is  hard  to 
conceive  of  any  good  reason,  and  we  know 
of  none,  for  saying  that  an  illegitimate 
child  should  be  denied  the  protection  af- 
forded by  the  statute  because  the  mother^ 
subsequent  to  its  birth,  enters  into  a  con- 
tract of  marriage  with  one  other  than  its. 
father.  The  law  does  not  discourage  mar- 
riages, and  certainly  the  legislature  did  not 
intend  to  throw  any  impediment  in  the  way 
of  the  unfortunate  mother  who  had  given 
birth  to  an  illegitimate  child  to  enter  into 
a  marriage  alliance.  It  cannot  be  doubted,, 
as  was  held  to  in  the  former  opinion,  that 
the  husband  of  a  woman  contracting  such 
marriage  would  sustain  the  l^[al  relation 
only  of  stepfather  to  the  illegitimate  child, 
and  would  be  under  no  legal  obligation  for 
its  nurture,  support,  and  maintenance.  The 
child,  notwithstanding  such  marriage,  is  in 
the  same  attitude  with  respect  to  the  law,, 
and  in  the  same  need  of  its  beneficent  pro- 
visions, as  before  the  marriage.  It  is  aa 
much  an  object  of  legislative  solicitude  aa. 
other  innocent  unfortunates  of  its  kind  whose 
mothers  have  contracted  no  such  alliances. 
There  is  in  fact  no  substantial  reason,  nor 
can  any  be  advanced,  why  the  legislature  in- 
tended to  deny  to  the  illegitimate  child> 
whose  mother  after  its  birth  has  married,, 
the  protection  of  the  statute,  and  yet  extend 
such  protection  to  those  in  exactly  the  same 
condition  whose  mothers  have  not  married. 
The  rule  is  unvarying,  so  far  as  we  have 
examined,  to  the  effect  that  if  the  mother 
of  an  illegitimate  child  shall  marry  one  oth- 
er than  the  father,  after  the  commencement 
of  basterdy  proceedings,  such  marriage 
will  not  have  the  effect  of  abating  the  action^ 
or  relieving  the  putative  father  of  the  legal 
obligations  imposed  upon  him  by  the  statute^ 
Austin  V.  Pickett,  9  Ala.  102;  Roth  v.  Ja- 
cobs,  21  Ohio  St.  646;  State  v.  Ingram,  4- 
Hayw.    (Tenn.)    221.      See    also    Swett    v. 
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Btuhha,  34  Me.  178.  If  a  marriage  of  the 
mother  after  the  action  is  instituted,  and 
before  judgment,  will  not  operate  to  discon- 
tinue the  action,  upon  what  substantial 
grounds  can  it  be  argued  that  a  marriage 
before  the  action  is  instituted  will  be  a  bar 
to  the  proceedings?  By  what  course  of  rea- 
soning can  it  be  said  that  a  distinction  ex- 
ists, affecting  rights  under  the  statute,  be- 
tween the  woman  who  institutes  an  action, 
and  then  immediately  marries,  and  one  who 
marries,  and  immediately  begins  such  ac- 
tion? As  regards  the  illegitimate  children, 
their  legal  status  is  exactly  the  same,  and, 
if  one  is  to  be  denied  the  benefit  of  the  law 
because  its  mother  has  married  before  insti- 
tuting an  action,  then  the  legislature  has  not 
extended  to  it  the  equal  protection  of  the 
law.  We  cannot  believe  that  this  situation 
was  in  contemplation  by  the  legislature  when 
it  amended  the  act  by  inserting  the  word 
"unmarried"  between  the  words  **any"  and 
'"woman."  An  examination  of  the  entire 
act  as  originally  passed,  and  its  subsequent 
amendment,  the  title  to  the  act,  and  the  lan- 
guage used  in  expressing  the  will  of  the  leg- 
islature, constrains  us  to  the  view,  as  ex- 
pressed in  the  original  opinion,  that  the 
word  "unmarried,"  as  used  m  the  statute,  re- 
fers solely  to  the  status  of  the  complainant 
at  the  time  the  illegitimate  child  is  begotten 
and  bom,  and  does  not  have  reference  to  her 
situation  when  proceedings  are  begun  against 
the  father  to  compel  him  to  contribute  to  the 
child's  support.  What  the  statute  does  say, 
we  think,  is  that  when  any  unmarried  wom- 
an who  has  been  delivered  of  a  bastard 
child  shall  afterwards,  and  regardless  of  her 
status  at  the  time,  make  complaint  in  writ- 
ing as  is  required  by  statute,  then  the  pro- 
ceedings shall  be  had  to  charge  the  father 
with  the  support  of  his  child,  such  as  is 
contemplated  by  the  statute.  The  word 
"unmarried"  can  only  mean,  if  we  give  the 
language  used  an  interpretation  based  on 
reason  and  in  consonance  with  the  manifest 
intention  of  the  legislature,  the  status  of 
the  mother  at  the  time  of  the  begetting  and 
birth  of  the  illegitimate  child.  And  this  is 
the  construction  given  in  the  case  of  John- 
aan  v.  State,  55  Neb.  781,  76  N.  W.  427.  But 
it  is  said  such  a  construction  conflicts  with 
the  prior  decision  of  this  court  in  the  case 
of  Olson  V.  Peterson,  33  Neb.  358,  50  N.  W. 
155.  While  the  language  used  in  that  case 
appears  on  the  face  of  the  opinion  to  be  in- 
consistent with  the  views  herein  expressed, 
yet,  when  considered  in  connection  with  the 
vital  issues  presented,  the  apparent  conflict 
is  dissipat.ed.  In  that  case  it  appears,  from 
an  examination  of  the  record  and  the  state- 
ments of  counsel  in  their  briefs,  that  the 
proceedings  were  first  begun  during  the  preg- 
nancy of  the  mother,  and  that  after  the 
birth  of  the  child,  because  of  some  irregular- 
ity, a  new  complaint  was  filed,  and  yet  the 
action  was  substantially  a  continuation  of 
those  proceedings  begun  before  its  birth. 
This,  we  think,  accounts  for  some  of  the  lan- 
guage used  in  briefs  of  counsel  and  in  the 
opinion,  to  the  effect  that  it  is  essential 
that  the  complainant  be  an  unmarried  wo- 
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man  when  the  action  is  begun.  At  the 
trial  the  defendant  sought  to  show  that  for 
about  two  months  during  the  time  of  ges- 
tation the  complainant  and  a  third  party^ 
lived  together  as  man  and  wife,  and  that 
they  had  in  fact  contracted  a  valid  common- 
law  marriage.  On  cross-examination  ques- 
tions were  asked  of  the  complainant  by 
which  this  alleged  marriage  was  sought  to- 
be  established,  the  answers  to  which  were 
excluded  by  the  trial  court;  and  because  of 
such  exclusion  the  judgment  rendered  was,, 
on  error  to  this  court,  reverse<I.  What  waa 
sought  to  be  established  as  a  defense  in  that 
case,  and  regarding  whjch,  only,  the  cause 
was  reversed,  was  the  alleged  common-law 
marriage  of  the  complainant  prior  to  the 
birth  of  the  child,  and  not  subsequent  there- 
to,  and  prior  to  the  commencement  of  the 
proceedings,  as  some  of  the  language  in  the 
opinion  would  seem  to  indicate.  Under  the 
issues  as  presented,  all  the  court  was  called 
upon  to  decide,  and  which  was  in  fact  de- 
cided, in  that  case,  was  that  a  marriage 
prior  to  the  birth  of  a  child,  even  though 
illegitimately  begotten,  would  bar  a  prosecu- 
tion by  the  mother  against  the  putative 
father  for  the  child's  support.  Such  a  con- 
struction of  the  statute  is,  we  think,  sounds 
and  in  accordance  with  Johnson  v.  BtatCy 
55  Neb.  781,  76  N.  W.  427. 

We  are  committed  to  the  doctrine  that  the 
status  of  the  mother  must  be  that  of  an  un- 
married person  at  the  time  the  illegitimate 
child  is  begotten  and  born,  and  we  are  now 
asked  to  go  a  step  further,  and  unequivocal- 
ly decide  that  she  must  also  be  unmarried 
when  the  complaint  is  filed  and  the  prosecu- 
tion begun.  The  decisions  of  the  supreme 
courts  of  other  states  are  appealed  to  in  sup- 
port  of  the  construction  contended  for,  whicli 
will  now  be  briefly  considered.  In  many  of 
the  authorities  to  which  our  attention  has 
been  called,  as  well  as  some  found  by  an 
original  investigation  on  our  part,  some 
things  are  said  and  language  used  whicli 
give  countenance  and  support  to  the  con- 
tention of  counsel  for  defendant.  A  thor- 
ough consideration,  however,  of  these  nu- 
merous cases,  discloses  that  in  no  instance 
was  the  question  now  being  considered  di- 
rectly involved  in  the  decision  of  a  court 
of  last  resort.  Much  that  is  said,  and  in 
many  instances  loosely  spoken,  when  consid- 
ered in  connection  with  the  facts  and  sur- 
rounding circumstances  of  the  particular 
case,  and  the  real  controverted  points  there- 
in decided,  are  altogether  reconcilable  with, 
the  views  expressed  in  our  former  opinion,, 
and  which  we  yet  entertain  regarding  the 
matter.  A  discussion  of  several  of  these 
cases  will  elaborate  somewhat  our  views  aa 
already  expressed. 

As  was  noted  in  the  former  opinion,  one 
of  the  inferior  courts  of  Ohio  has  held  that 
a  prosecution  under  the  bastardy  act  could 
be  maintained  only  by  a  woman  who  waa 
unmarried  at  the  time  of  making  the  com- 
plaint, and  we  need  not  here  further  advert 
to  such  holding.  State  ex  rel,  Ross  v.  Brill, 
29  Ohio  L.  J.  190.  The  decision,  however,  it. 
is  manifest,  was  the  result  of  a  supposed 
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following  of  the  case  of  Devinney  v.  State, 
Wright  (Ohio)  564.  In  that  case  the  com- 
plainant failed  to  allege  in  the  complaint 
that  she  was  unmarried  either  at  the  time 
of  coition  and  hiri^h  of  the  child  or  at  the 
time  of  filing  the  complaint.  The  law  of 
Ohio  authorized  proceedings  in  bastardy  by 
an  unmarried  woman  who  shall  be  pregnant 
with,  or  has  been  delivered  of,  an  illegiti- 
mate child.  It  is  said  in  the  opinion,  ''As 
none  but  an  unmarried  woman  resident  in 
the  state  can  commence  and  carry  on  this 
prosecution,  the  fact  of  the  prosecutor  being 
unmarried  should  be  set  forth,  to  show  the 
jurisdiction  or  authority  of  the  court  to 
proceed,  and  we  hold  the  omission  fatal." 
Whether  the  court  had  in  mind  the  situa- 
tion of  the  complainant  at  the  time  of  the 
birth  of  the  illegitimate  child,  or  when  the 
complaint  is  filed,  we  are  not  advised  from 
anything  that  appears  in  the  opinion.  It 
is  apparent,  however,  from  the  later  deci- 
sions, that  it  must  appear  from  the  com- 
plaint that  the  mother  was  unmarried  at  the 
time  of  the  birth  of  the  child,  and  it  has 
not  yet  been  directly  decided  by  the  court 
of  last  resort  of  that  state  that  the  marriage 
of  the  mother  after  the  birth  of  an  illegiti- 
mate child  would  debar  her  from  prosecut- 
ing an  action  for  its  support  by  its  natural 
father.  In  this  connection,  counsel  for  de- 
fendant say  that  it  has  been  the  universal 
practice  in  this  state  to  allege  in  the  com- 
plaint that  the  prosecutrix  is  unmarried 
when  she  makes  the  same,  and  to  insert  no 
averment  with  reference  to  her  status  at  the 
time  of  coition  and  birth  of  the  child;  that 
this  is  a  practical  construction  of  the  stat- 
ute, which  should  have  its  due  weight  in 
the  determination  of  the  question.  A  suffi- 
cient answer  to  this  is,  we  think,  that,  with- 
out exception,  until  the  present  case  arose, 
the  mother  was  immarriea  when  the  prosecu- 
tion was  begun,  and  the  general  allegation 
in  a  complaint  that  the  complainant  was  an 
unmarried  woman  includes  the  essential 
averment  as  to  her  status  at  the  time  her 
illegitimate  child  was  begotten  and  bom.  As 
heretofore  noted  in  the  case  of  Johnson  v. 
mate,  66  Neb.  781,  76  N.  W.  427,  it  is  held 
that  it  is  necessary  to  aver  and  prove  her 
status  at  the  time  of  coition  and  birth  of 
the  child,  and  this  ordinarily  is  accomplished 
by  the  general  averment  that  she  is  an  un- 
married woman. 

In  Hatcorth  v.  Oill,  30  Ohio  St.  627,  relied 
on  by  counsel  for  defendant,  it  is  decided 
that,  under  the  bastardy  act  of  that  state, 
proceedings  cannot  be  maintained  on  com- 
plaint of  the  mother  when  the  child  in  ques- 
tion is  begotten  and  born  during  lawful  wed- 
lock. It  is  said  in  the  opinion,  in  discussing 
the  question  at  issue,  that  the  law  "was  in- 
tended to  provide  for  the  support  and  main- 
tenance of  an  unfortunate  class  of  children, 
whose  condition  of  illegitimacy  would  be  ap- 
parent and  unquestionable,  by  reason  of 
their  being  begotten  and  born  out  of  wed- 
lock. The  statute  authorizes  the  complaint 
to  be  made  either  during  pregnancy  or  after 
delivery.  If  made  during  pregnancy,  it  is 
cei*tain  that  the  pregnancy  alleged  must  be 
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that  of  an  unmarried  woman,  and,  if  not 
made  till  after  delivery,  it  is  equally  certain 
that  the  complainant  must  still  continue  to 
be  unmarried."  Whether  we  are  to  under- 
stand from  the  language  last  auoted  that  it 
refers  to  the  status  of  the  mother  up  to  the 
time  of  the  birth  of  the  child,  or  to  the 
time  of  making  the  complaint,  is  not  entire- 
ly clear.  The  words,  as  used,  may  very 
properly  refer  to  the  fact  that  her  status 
during  her  time  of  pregnancy,  and  until  the 
birth  of  the  child,  must  be  that  of  an  im- 
married  woman.  It  does  not  necessarily 
follow  from  what  is  said  that  the  court  is 
committed  to  the  doctrine  that  if  the  moth- 
er of  an  illegitimate  child,  who  is  unmar- 
ried when  it  is  begotten  and  bom,  marry 
after  its  birth,  she  cannot  thereafter  main- 
tain a  bastardy  action  for  the  child's  sup- 
poi-t.  In  that  case  the  child's  mother  was  a 
married  woman  at  the  time  of  coition  and 
for  eight  months  after  the  child's  birth,  and 
it  was  with  reference  to  this  condition  of 
affairs  that  the  court  was  discussing  the 
matter.  In  a  late  case  from  Ohio  (Miller 
V.  Afiderson,  43  Ohio  St.  473,  54  Am.  Rep. 
823,  3  N.  E.  605)  the  court  holds  that  the 
natural  father  of  a  child  could  not  be  held 
for  its  support,  under  the  law  of  that  state, 
if  the  mother,  after  the  child  was  begotten, 
and  during  pregnancy,  contracts  a  marriage 
with  another  man,  who  marries  her  with  full 
knowledge  of  her  condition;  that  by  such 
marriage  the  man  so  marrying  consents  to 
stand  in  loco  parentis  to  such  child;  and 
that  this  presumption  is  conclusive.  The 
rule  thus  announced  is  in  harmony  wnth  the 
principle  controlling  the  decision  in  Johnson 
V.  State,  55  Neb.  781,  76  N.  W.  427. 

In  Kansas  the  court  of  appeals  (Blush  v. 
State,  4  Kan.  App.  145,  46  Pac.  185)  haa 
directly  decided  that  a  prosecution  for  the 
maintenance  and  support  of  an  illegitimate 
child  can  only  be  maintained  when  the  com- 
plainant at  the  time  of  the  commencement 
of  the  action  is  an  unmarried  woman.  The 
decision  follows  Willetts  v.  Jeffries,  5  Kan. 
470.  In  the  latter  case  the  supreme  court 
construes  the  statute  of  that  state,  which 
is  similar  in  terms  to  ours,  to  mean  that  a 
woman  must  be  unmarried  at  the  time  of 
commencing  an  action  in  bastardy,  and  that 
the  word  "unmarried"  does  not  refer  to  her 
status  at  the  time  of  the  begetting  and  birth 
of  the  child.  It  is  there  held  that  a  mar- 
ried woman  who  has  given  birth  to  an  il- 
legitimate child  may  maintain  an  action  in 
bastardy,  provided  she  is  divorced  or  unmar- 
ried when  the  complaint  is  filed.  This  hold- 
ing is  in  direct  conflict  with  the  principle 
announced  in  Johnson  v.  State,  55  Neb.  781, 
76  N.  W.  427,  and  should  not,  in  our  judg- 
ment, be  followed  or  accepted  as  authority  in 
the  case  at  bar.  Regarding  the  two  different 
constructions,  we  are  of  the  opinion  that 
ours  is  the  more  reasonable,  and  more  near- 
ly in  accord  with  the  true  intention  of  the 
legislature. 

In  the  states  of  Florida  (Andrew  G,  v. 
Catherine  A.,  16  Fla.  830;  William  H.  T. 
V.  State,  18  Fla.  883;  0.  T.  v.  State,  21  Fla. 
171;  Thomas  v.  State,  31  Fla.  378,  20  So. 
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529),  Alabama  {Pruitt  v.  County  Court 
Judge,  16  Ala.  705;  Limestone  County  Court 
Judge  V.  Kerr,  17  Ala.  328),  and  Kentucky 
{Svsord  Y,  Nestor,  3  Dana,  453),  the  cases 
^  no  further  than  to  hold  that  the  several 
statutes  of  those  states  apply  to  single  or 
unmarried'  women  who  have  been  delivered 
of  bastard  children,  and  who  alone  can  main- 
tain an  action  under  the  statute.  Stating 
the  corollary  of  the  proposition,  the  rule 
seems  to  be  that  married  women  who  have, 
•during  coverture,  given  biHh  to  illegitimate 
children  do  not  come  within  the  purview  of 
the  statutes,  and  cannot  maintain  an  ac- 
tion thereunder.  While  in  the  several  opin- 
ions it  is  said,  in  general  terms,  that  single 
or  unmarried  women  only  can  maintain  the 
action,  it  is  quite  apparent  from  a  reading 
of  the  several  decisions  that  the  language 
used  by  the  court  was  with  reference  to  the 
status  of  the  complainant  during  pregnancy 
and  at  the  time  of  giving  birth  to  the  ille- 
gitimate child,  and  not  to  her  situation  at 
the  ti}ne  proceedings  under  the  several  bas- 
tardy acts  were  instituted.  In  none  of  these 
■cases  is  it  fairly  decided,  nor  do  we  think 
it  is  properly  inferable  from  the  opinions 
themselves,  that  a  single  or  unmarried  wo- 
man who  has  been  delivered  of  an  illegiti- 
mate child  cannot  maintain  an  action  un- 
der the  statute  if  she  marries  after  the  child 
is  born  and  before  the  proceedings  are  begun. 
In  support  of  the  view  we  have  adopted 
jts  to  the  proper  interpretation  of  the  stat- 
ute, it  is  stated  in  the  text  in  5  Gyc.  Law  & 
Proc.  650,  that  the  fact  that  the  mother  is  a 
married  woman  will  not  preclude  her  from 
instituting  proceedings  under  the  bastardy 
act.  The  keynote  of  the  controversy  is,  we 
think,  fairly  stated  by  the  supreme  court 
of  Vermont  (Qaffery  v.  Austin,  8  Vt.  70), 
where  it  is  held  that  a  married  woman  can- 
not sustain  a  prosecution  under  the  statutes 
relating  to  bastardy  for  the  purpose  of  com- 
pelling the  father  of  the  child  begotten  and 
bom  during  the  coverture  to  contribute  to 
its  support.  Such  a  case,  says  the  court, 
is  one  not  provided  for  by  the  statute.  In 
the  opinion  it  is  said:  "No  doubt,  such 
offspring  is  illegitimate  and  bastard.  It  is 
well  settled  at  common  law  that  the  issue 
may  be  bastardized,  although  born  during 
<X)verture,  by  showing  want  of  access,  imma- 
turity or  imbecility  of  the  husband,  or  any 
other  cause  which  renders  it  impossible  he 
should  have  been  the  father  of  the  child; 
but  want  of  access  cannot  be  proved  by  the 
wife."  Citing  King  v.  Kea,  11  East,  132; 
Rep  v.  Reading,  cited  in  4  Petersdorff  Abr. 
180;  Ooodrigkt  ew  dem,  Thompson  v.  Saul, 
4  T.  R.  356;  King  ▼.  Luffe,  8  East.  199;  Lo- 
tnax  V.  Holmdfn,  2  Strange,  940.  The  mean- 
ing of  the  statute  is  then  discussed,  and  it 
is  held  that  it  applies  only  to  single  women 
who  have  been  delivered  of  bastard  chil- 
dren. Shortly  after  the  decision  in  the 
<!ase  last  dted,  the  same  question  presented 
in  the  case  at  bar  came  on  for  considera- 
tion, and  the  court  decided  {Sisco  y.  Ear- 
mom,  9  Vt.  129)  that  a  prosecution  under 
the  statute  could  be  sustained  against  the 
putative  father,  though  the  mother  after  the 
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birth  of  the  child  was  married,  and  was  at 
the  time  of  the  prosecution  a  feme  covert. 
In  North  Carolina  ( Wilkie  v.  West,  5  N.  C. 
[1  Murph.]  319 — a  very  early  adjudged 
case  on  the  subject),  under  a  statute  spew- 
ing of  single  women  only,  it  is  held  that  a 
married  woman  could  maintain  an  action 
against  the  father  of  her  illegitimate  child, 
begotten  previous  to  her  marriage.  People 
em  rel.  Wllmers  v.  Volksdorf,  112  111.  292  (a 
case  decided  by  the  supreme  court  of  Illi- 
nois in  1884,  cited  in  the  former  opinion), 
holds  uncompromisingly  to  the  rule  that  un- 
der the  bastardy  act  of  that  state,  similar 
in  its  general  terms  to  ours,  complaint  dur- 
ing pregnancy,  and  before  the  delivery  of 
the  child,  can  only  be  made  by  an  unmarried 
woman;  but  after  deliverv,  while  she  is  sin- 
gle, the  subsequent  marriage  of  the  mother 
will  not  prevent  her  from  making  complaint 
against  tne  reputed  father  of  the  child.  Says 
the  court,  "The  true  construction  of  the  stat- 
ute is  that  the  mother  shall  be  immarried  at 
the  time  the  child  is  born;  and  the  word 
'unmarried,'  in  the  law,  does  not  properly  re- 
late to  the  time  of  making  the  complaint." 
This  construction  appears  to  us  as  being 
grounded  upon  sound  reasoning,  and  results 
in  giving  to  the  statute  an  interpretation  in 
consonance  with  what  we  conceive  to  be  the 
legislative  will.  Any  other  construction,  it 
appears  to  us,  will  lead  to  an  absurdity,  and 
create  a  distinction  as  to  the  protection  af- 
forded by  the  statute  to  illegitimate  chil- 
dren which  is  without  a  substantial  founda- 
tion in  reason  for  its  support,  and  is  unwar- 
ranted from  any  consideration,  save  alone 
the  mere  collocation  of  the  words  used  in  the 
statute.  We  must  ignore  altogether  the  spir- 
it of  the  law,  and  the  humane  aims  and  ob- 
jects sought  to  be  attained  by  its  enactment, 
if  we  adopt  the  construction  contended  for 
by  defendant.  It  is  urged  that  the  construc- 
tion contended  for  is  admissible  because  of 
the  provisions  found  in  the  statute  author- 
izing county  authorities  to  prosecute  an  ac- 
tion in  the  event  the  mother  refuses  to  do 
so.  But  this  to  us  appears  to  necessitate  a 
very  strained  construction  of  the  provision 
of  the  statute  referred  to.  It  hardly  seems 
permissible  to  say  that  the  marriage  of  the 
mother  before  the  action  is  begun  must  be 
regarded  as  a  refusal  on  her  part  to  insti- 
tute proceedings  to  compel  the  putative 
father  to  discharge  a  moral  obligation  rest- 
ing upon  him,  and  a  legal  one  imposed  by 
the  statute.  In  this  case  the  mother  not 
only  does  not  refuse  to  prosecute  the  action, 
but  is  and  has  been  persistently  knocking 
at  the  door  of  the  court  for  leave  to  proceed 
with  her  suit.  The  authorities  can  only 
prosecute  an  action  when  the  mother  refuses. 

Upon  full  consideration  of  the  subject  in 
all  the  different  phases  in  which  it  is  pre- 
sented, and  with  all  the  research  we  have 
been  able  to  give  to  the  questions  involved, 
we  are  of  the  opinion  the  conclusion  reached 
at  the  former  hearing  is  the  correct  one, 
and  should  be  held  to  as  the  law  in  this 
jurisdiction. 

The  judgment  of  reversal  is  accordingly 
adhered  to. 
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CONNKCTIOUT  SUPREME  COURT  OF  ERRORS. 


James  A.  CAHILL  et  al.,  Appta,, 

V, 

Mary  CAHILL  et  al, 
(75  Conn.  522.) 

1.  Poasessorjr  riffbts  only  i^rill  not  ans- 
taln  an  action  of  ejectment  without  show- 
ing the  legal  title. 

S.  Title  to  real  estate  -fvblcli  will  ana- 
tain  an  action  of  ejectment  cannot  be 
created  or  established  by  the  presumptions 
flowing  from  peaceable  possession  of  tt  for  a 
period  of  years  short  of  the  time  prescribed 
by  the  statute  governing  title  by  adverse 
possession. 

3.  Direct  proof  of  the  existence  of  a 
deed  may  be  aided  by  the  presumption  to 
be  derived  from  possession  and  repeated  acts 
of  ownership  In  estalxllshlng  the  title  to  real 
e«ta!tc. 

4.  That  a  man  refrained  from  all  n&an- 
ner  of  acta  appropriate  to  ownerahip 
Is  admissible  In  evidence  In  a  suit  to  recover. 
In  the  right  of  Ms  wife,  real  estate  occupied 
by  them  Jointly,  as  tending  to  show  who  was 
in  possession. 

(HamerBleVt  J,,  dixsento.) 

(March  4,  1903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
County  in  defendants'  favor  in  a  suit  to  re- 
cover possession  of  certain  real  estate.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Meaars.  Mnnger  Sc  Mnnger,  for  appel- 
lants: 

For  over  sixteen  years  Richard  Cahill 
never  claimed  any  interest  in  the  property. 
He  had  permitted  his  wife  to  use  it,  control 
it  in  all  respects  as  her  own,  without  any 
interference  or  suggestion  from  him,  and 
such  acts  were  conclusive  evidence  that  he 
had,  in  fact,  disclaimed  any  rights  which  he 
might  have  as  trustee  for  his  wife. 

Xvilliama  v.  King,  43  Conn.  674;  State  v. 
French,  60  Conn.  481,  23  Atl.  153;  Coe*a  Ap- 
peal, 64  Conn.  361,  30  Atl.  140. 

Julia  Cahill  exercised  certain  rights  upon 
the  property.  Her  declarations,  which  char- 
acterize those  acts,  are  admissible  in  evi- 
dence. 

Potter  v.  Watte,  55  Conn.  236,  10  Atl. 
663;  Peck,  8.  d  W.  Co.  v.  Atwater  Mfg.  Co. 
61  Conn.  32,  23  Atl.  699;  Comina  Y.  Comina, 
21  Conn.  413. 

Plaintiffs  are  unable  to  prove  a  title  by 


NoTK. — As  to  presumption  of  ownership  of 
land  In  possession,  see  also,  in  this  series,  Teass 
V.  St.  Albans  (W.  Va.)   19  L.  R.  A.  802. 

As  to  what  title  or  interest  will  sustain  eject- 
ment, see  also  note  to  Hancock  v.  McAvoy  (Pa.) 
18  L.  R.  A.  781 :  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
V.  Peet  (Pa.)  19  L.  R.  A.  407  ;  Thomas  v.  Hunt 
(Mo.)  32  L.  R,  A.  857 ;  Postal  Teleg.  Cable  Co. 
V.  Eaton  (HI.)  39  L.  R.  A.  722;  San  Francisco 
V.  Grote  (Cal.)  36  L.  R.  A.  602.  41  L.  R.  A. 
3<sr> ;  and  Siauson  v.  Goodrich  Transp.  Co. 
(Wis.)  40  L.  R.  A.  825. 
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the  best  evidence,  namely,  by  the  productioor 
of  the  deed;  but  the  law  does  not  shut  the 
door  in  such  a  case. 

Starkie,  Ev.  p.  469;  Hollia  v.  Goldfinch,  I 
Bam.  &  C.  220;  1  Swift's  Dig.  p.  171;  i 
Greenl.  Ev.  |  311;  1  Taylor,  Ev.  |  123;  Phil- 
lipps,  Ev.  p.  483;  Ricard  y.  WiUiama,  7 
Wheat.  50,  5  L.  ed.  398. 

The  declarations  of  Julia  Cahill  as  to  her 
rights  and  the  eztmt  of  those  rights, — 
whether  she  claimed  a  ocMupIete  title  or  only 
a  limited  estate,  whether  she  was  claiming' 
in  her  own  right,  or  under  some  third  per- 
son,— ^were  important  elements  to  be  consid- 
ered  by  the  court  in  determining  whether 
she  was  the  owner  or  not^ 

Burt  v.  Panjaud,  99  U.  8.  180,  25  L.  ed. 
451. 

In  ejectment,  proof  of  actual  possession  of 
the  premises  by  a  person  claiming  title  in 
fee  simple  is  presumptive  evidence  of  title 
in  him  to  that  extent,  and  throws  upon  the 
party  contesting  his  title  the  burden  of  re- 
butting the  presumption  thus  raised. 

Maaon  v.  Park,  4  111.  532;  Davia  v.  Eaaley^ 
13  111.  200;  Qoaaelin  v.  Smith,  154  111.  78, 
39  N.  E.  980;  Ludlow  y.  McBride,  3  Ohio, 
246;  Jackaon  ex  dem.  Ludlow  v.  Myera,  i 
Johns.  388,  3  Am.  Dec.  504. 

li  a  party  attempts  to  prove  a  ^aper  title 
and  fails,  but  does  prove  possession  under 
claim  of  title,  he  can  recover  as  against  a. 
wrongdoer. 

Every  v.  Smith,  26  L.  J.  Exch.  N.  S.  344; 
Daviaon  v.  Gent,  26  L.  J.  Exch.  N.  S.  122; 
xVetr  York  v.  Carleton,  113  N.  Y.  286,  21  N. 
E.  55. 

What  circumstances  furnished  a  presump- 
tion of  a  grant  is  a  question  of  law. 
Sumner  v.  Child,  2  Conn.  607. 
The  facts  in  this  case  raised,  as  against 
these  defendants,  the  presumption  that  the 
deed,  whose  existence  we  established  beyond 
question,  was  a  valid  grant.  The  law  raised 
such  a  presumption. 

Jackson  ex  dem,  McDonald  v.  M^Call,  10 
Johns.  377,  6  Am.  Dec.  343;  Gray  v.  Gard- 
ner, 3  Ma;8S.  399;  Colman  v.  Anderaon,  10 
Mass.  105;  Bnnce  v.  Wolcott,  2  Conn.  27; 
1  Greenl.  Ev.  §  46;  1  Taylor,  Ev.  §§  79,  123,. 
126,  127,  133,  183;  White  v.  Lortn^,  «4  Pick. 
319;  Melvin  v.  Proprietora  of  Locka  ^ 
Canala,  17  Pick.  255;  United  Statea  v> 
Cha/vea,  159  U.  S.  452,  40  L.  ed.  215,  16  Sup. 
Ct.  Rep.  57 ;  Arnold  v.  Stevena,  24  Pick.  106^ 
35  Am.  Dec.  305;  Valentine  v.  Piper,  2*2 
Pick.  85,  33  Am.  Dec.  715;  McKelvey,  Ev. 
75;  2  Wharton,  Ev.  S  1332;  Brinley  v.  For- 
aythe,  69  Mo.  184;  Newell,  Ejectment,  290^ 
357,  366,  367. 

Not  only  will  the  law  presume  the  exist- 
ence of  a  deed,  but  it  will  also  presume  that 
every  requisite  which  the  law  requires  to  a. 
valid  deed  was  taken. 

2  Wharton,  Ev.  §  1332;  Newell,  Eject- 
ment, p.  290;  Strange  v.  King,  84  Ala.  212, 
4  So.  600 ;  Smith  ex  dem.  Teller  v.  Lorillard, 
10  Johns.  355;  1  Greenl.  Ev.  chap.  6,  pt.  ^ 
§  572. 
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.Uessra.  Frederick  W.  Holden  and 
William  li.  Bennett,  for  appellees: 

The  defendants  were  not  obliged  to  prove 
that  they  had  a  title ;  they  could  succeed  by 
the  weakness  of  the  plaintiffs*  title. 

1  Swift,  Dig.  618,  519;  Tracy  v.  Nartoioh 
<£  W,  R.  Co.  39  Conn.  394. 

Title  by  deed  must  be  established  by  proof 
of  a  conveyance,  legally  executed,  of  the  land 
in  question  by  some  person  in  possession  of 
the  land  to  Julia  Cahill. 

Dams  V.  Kingsleyy  13  Conn.  285. 

The  plaintiffs  entirely  failed  to  produce 
such  proof.  They  claimed  that  there  was  a 
deed  to  the  plaintiff,  but  that  it  had  been 
lost.  They  did  not  claim  that  such  deed 
was  from  any  person  in  particular,  or  that 
it  came  from  a  person  in  possession  of  the 
land;  nor  did  they  prove  its  execution,  or 
its  contents.  They  did  not  prove  that  Julia 
was  named  in  it  as  grantee. 

Kelsey  v.  Hanmer,  18  Conn.  317;  8teh- 
hina  v.  Duncan,  108  U.  S.  32,  27  L.  ed.  641, 
2  Sup.  Ct.  Rep.  313. 

Prentice,  J.,  delivered  the  opinion  of  the 
court: 

Richard  and  Julia  Cahill  were  husband 
and  wife, — married  prior  to  1877.  The 
plaintiffs  are  their  children,  and  claim  in 
the  latter 's  right  and  as  her  heirs  at  law. 
Julia  died  in  1885.  In  1887  Richard  mar- 
ried for  his  second  wife  the  defendant  Mary 
Cahill.  Richard  died  in  1901,  leaving  sur- 
viving him  his  last-named  wife,  and  leaving 
also,  a  will,  which  was  duly  probated.  The 
defendant  McMahon  is  the  administrator  of 
his  estate,  cum  tcatamento  annexo^  The 
will  gave  his  widow,  Mary,  the  life  use  of 
his  estate,  and  the  defendant  McMahon  the 
remainder  in  trust  for  certain  persons  and 
purposes.  The  defendants  thus  claim 
through  Richard,  under  the  will.  The  rec- 
ord title  to  the  property  in  question  was 
never  in  either  Richard  or  Julia,  but  stood 
in  other  persons;  the  last  conveyance  being 
to  Wallace  &  Sons,  a  corporation,  which  re- 
ceived it  in  1873.  No  deed  to  either  of  said 
couple  was  shown  in  evidence,  nor  was  proof 
of  a  copy  or  contents  of  any  such  deed  pro- 
duced. The  conduct  of  the  case  assum^ — 
although  the  fact  is  not  expressly  found  in 
that  form — that  in  some  manner,  between 
them,  they  were  in  possession  of  the  land 
and  exercised  dominion  over  it  during  the 
last  twelve  years,  at  least,  of  their  married 
life.  The  plaintiffs  claimed  that  the  wife 
was  so  possessed  in  her  own  right,  independ- 
ently and  apart  from  her  husband;  the  de- 
fendants, that  tiie  husband  was.  The  plain- 
tiffs claimed  to  be  entitled  to  recover  posses- 
sion in  this  action  (1)  upon  a  title  shown 
in  their  mother,  and  therefore  in  them- 
selves: and,  failing  in  that,  (2)  upon  their 
po}?%ssory  rights  in  succession  to  their 
mother  dying  possessed. 

With  respect  to  the  last  claim,  the  court 
ver>-  properly  ruled,  in  accordance  with  the 
defendants'  contention,  that  the  plaintiffs 
could  not  recover  without  first  showing  a 
legal  title.  The  court  adopted  as  its  i-uling 
the  language  of  Judge  Swift  in  his  Digest, 
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vol.  1,  p.  507,  to  the  effect  that  the  plaintiffs 
must  recover,  if  at  all,  by  the  strength  of 
their  own  title,  and  not  by  the  weakness  of 
the  defendants',  and  that  it  behooved  them, 
not  merely  to  show  a  better  title  than  the 
defendants',  but  a  legal  title.  The  plain- 
tiffs concede  the  correctness,  in  general,  of 
this  principle  invoked  by  the  court,  but  in- 
geniously contend  that  it  is  not  a  complete 
statement  of  the  law.  Their  argument  is 
based  upon  the  existence  in  the  old  English 
common  law  of  certain  possessory  real  ac- 
tions, and  especially  the  writ  of  assize,  un- 
der which  an  heir  or  devisee  whose  ancestor 
or  devisor  had  died  seised  of  an  inheritance 
was  put  into  possession  thereof  as  against 
a  stranger  who  had  intervened  before  the 
heir  or  devisor  bad  entered,  and  himself 
made  entry  and  obtained  possession  of  the 
freehold.  3  Bl.  Com.  184.  It  is  completed 
by  the  dictum  from  Swift's  Digest  to  the  ef- 
fect that  our  action  of  ejectment  compre- 
hends and  answers  the  purpose  of  all  the 
old  common-law  real  actions,  and  the  fur- 
ther dictum  that,  like  writs  of  entry  and  as- 
size, it  will  lie  for  possessory  rights.  1  Swift, 
Dig.  507.  The  trouble  with  this  argument 
is  that  these  dicta  from  Judge  Swift  do  not 
comport  well  with  his  later  statements  upon 
the  subject  of  which  the  passage  already  re- 
ferred to  is  an  example,  and  are  in  direct 
antagonism  to  the  repeated  utterances  of  this 
court.  Talcott  v.  Qoodwin,  3  Day,  -264; 
Tracy  v.  Norunch  d  W,  R.  Co,  39  Conn.  382 ; 
Bristol  Mfg.  Co.  v.  Barnes,  54  Conn.  53,  6 
Atl.  593.  In  the  second  of  the  cases  cited 
we  said:  **We,  however,  ought  to  say  that 
we  regard  it  as  elementary  law  in  Connecti- 
cut that  in  this  action  of  disseisin  or  eject- 
ment the  plaintiff  must  recover,  if  he  recov- 
er at  all,  by  the  strength  of  his  own  title. 
Ample  remedies  are  provided,  by  actions  of 
trespass  and  by  proceedings  for  forcible  en- 
try and  detainer,  for  the  disturbance  of  quiet 
possession,  and  we  see  no  good  reason  for 
any  change  or  mitigation  of  the  familiar 
rule  in  respect  to  proof  of  title  in  eject- 
ment." The  court  did  not  err  in  ruling  as 
it  did. 

The  plaintiffs  claimed  to  have  satisfied 
the  rule  adopted  by  the  court,  and  to  have 
shown  a  legal  title.  They  sought  to  prove 
by  direct  evidence  the  existence  of  a  deed 
which  had  become  lost.  The  court  found 
that  they  did  not  succeed  in  this  regard. 
For  this  finding,  assuming  that  the  issue  was 
to  be  determined  upon  direct  proof  alone,  the 
evidence  furnished  ample  justification.  At 
the  eleventh  hour,  but  in  time,  perhaps,  they 
claimed  to  have  established  a  title  by  ad- 
verse possession.  The  court  found  other- 
wise, as  it  was  clearly  bound  to  do  upon 
the  evidence.  The  plaintiffs,  evidently  fore- 
seeing these  results,  did  not  stop  here  in 
their  claims.  They  made,  first,  the  broad 
claim  that  having  shown  possession  in  their 
mother  at  her  death,  and  for  a  period  of 
years  prior  thereto,  the  court  should,  in  the 
absence  of  countervailing  testimony,  have 
presumed  and  found  that  she  had  title. 
!  This  general  claim,  which  has  been  urged 
i  upon  us  the  most  vigorously  of  all  the  plain- 


708 


Connecticut  Supbe3£e  Court  of  Kbbobs. 


Mar., 


tiffs'  many  claims,  was  made  in  the  court 
below  and  here  in  several  forms,  to  wit,  that 
Mrs.  Cahill's  possession  was  sufficient  evi- 
dence of  title;  that  therefrom  a  lawful 
grant  should  be  presumed;  that  her  posses- 
sion and  repeated  acts  of  ownership  were  to 
be  presumed  to  be  lawful,  and  pursuant  to 
a  legal  title ;  that  such  possession  would  cre- 
ate a  presumption  that  she  was  the  legal 
owner :  that  not  only  the  existence  of  a  deed, 
but  all  the  essentials  of  a  valid  one,  would 
be  presumed ;  that  this  evidence  established 
a  prima  facie  title,  which  was  good  and  suf- 
ficient until  overthrown,  etc.  This  claim,  in 
whatever  form  propounded,  was  not  well 
made.  The  subject  of  presumptions  of  a 
grant  from  possession  had  an  exhaustive 
discussion  in  Sumner  v.  Child,  2  Conn.  607. 
It  was  there  decided  that  a  grant  of  a  cor- 
poreal hereditament  would  never  be  pre- 
sumed from  possession,  however  long  contin- 
ued; the  whole  subject,  so  far  as  corporeal 
hereditaments  were  concerned,  being  regu- 
lated by  the  statute  limiting  the  right  of  en- 
try. The  court  was  far  from  saying,  as  we 
shall  have  occasion  to  see  later,  that  a  pre- 
sumption arising  from  possession  and  acts 
of  ownership  could  never  be  of  help  in  es- 
tablishing a  title.  What  it  did  say  was  that 
such  a  presumption  could  not  of  itself  have 
the  operative  effect  of  creating  or  establish- 
ing a  title;  that  a  title  could  not  be  pre- 
sumed therefrom  which  would  have  the  force 
and  effect  of  a  title  proven.  So  it  is  that  a 
bare  presumption  of  a  title  thus  made  can- 
not satisfy  the  requirements  of  a  rule  which 
prei»cribes  that  a  plaintiff  in  ejectment  must 
recover  by  the  strength  of  his  own  legal  title 
shown,  and  not  by  the  weakness  of  his  ad- 
versary'sL  Were  it  otherwise,  we  should 
have  a  rule  which  was  no  rule.  For  what 
would  it  profit  to  say  that  an  ejectment 
plaintiff  may  not  recover  upon  proof  of  a 
bare  possessory  right,  but  must  show  a  legal 
title,  if  in  the  same  breath  we  say  that  a  le- 
gal title  may  be  inferred  from  mere  posses- 
sion ?  The  true  office  oi  a  presumption  from 
possession  and  acts  of  ownership,  and  its  use 
m  proof  of  title,  is  clearly  indicated  in  this 
case  of  Sumner  v.  Child,  2  Conn.  607.  The 
possession  and  acts  of  ownership  may,  with 
other  circumstances,  be  proven  to  perfect  the 
evidence  of  title.  The  possession  and  acts 
are  admitted  as  secondary  corroborative  evi- 
dence of  au  actual  conveyance,  or  of  some 
accompanying  requisite,  of  which  the  orig- 
inal and  best  evidence  is  lost.  The  admis- 
sion of  this  evidence  assumes  the  theory  of 
an  actual  conveyance,  as  well  as  the  existence 
of  other  evidence  of  a  different  character, 
rendering  it  probable  that  such  a  conveyance 
was  made.  It  is  received  as  one  piece  of 
evidence,  which,  with  other  testimony,  tends 
to  prove  that  a  conveyance  in  fact  was  made, 
and  to  enable  the  trier  to  find,  from  the 
whole  evidence,  such  conveyance  in  fact. 
The  evidence  in  question  is  not  received  for 
the  simple  purpose  of  creating  a  presump- 
tion which  should  of  itself  have  operative  ef- 
fect. The  presumption  to  be  derived  from 
the  evidence  is  one  for  evidential  effect ;  that  | 
is,  it  is  to  be  weighed  and  considered  in  con 
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nection  with  other  testimony,  and  the  pi^ 
sumptions  and  inferences  therefrom,  in  its 
bearing  upon  the  ultimate  question  of  fact 
to  be  determined,  to  wit,  the  question  of  a 
conveyance  in  fact.  This  distinction  which 
the  case  makes  is  an  Important  one,  and  im- 
portant in  its  bearing  upon  the  case  at  bar. 
The  plaintiffs,  as  we  have  seen,  endeavored 
to  establish  by  direct  proof  the  existence  of 
&  'leed  to  Mrs.  Cahill.  In  their  claims  to 
the  court,  they  not  only  asked  that  this  fact 
be  found  upon  such  proof,  but  also  that 
the  presumption  to  be  derived  from  her  pos- 
session and  repeated  acts  of  ownership  be 
weighed  in  connection  with  the  other  facts 
established,  and,  upon  the  strength  of  the 
conjoined  proof,  the  fact  of  her  ownership, 
and  tliat  such  ownership  rested  upon  a  valid 
deed  to  her,  be  found.  The  request  thus 
made  in  most  explicit  terms  was  fairly  with- 
in the  rule  laid  down  in  Sumner  v.  Child, 
2  Conn.  607,  and  so  far,  therefore,  their  con- 
tention was  well  made. 

The  court,  however,  found  as  a  fact  that 
from  August,  1873,  until  the  death  of  Julia, 
Richard  was  in  possession  of  the  land,  and, 
of  course,  by  inference,  that  Julia  was  not. 
This  finding  of  fact,  if  it  stands,  accom- 
plishes a  complete  demolition  of  the  plain- 
tiffs' contention.  If  Julia  was  not  in  pos- 
session, no  presumption  from  possession 
could  arise  in  her  favor.  The  finding  must 
stand,  unless  it  was  made  without  evidence, 
as  it  clearly  was  not.  or  some  error  of  law 
or  some  incorrect  ruling  upon  the  admission 
or  rejection  of  testimony  may  have  influ- 
enced it.  It  is  urged  upon  us  that  the  find- 
ing was  the  result  of  a  legal  misconception 
as  to  the  relation  of  a  husband,  married  be- 
fore 1877,  to  the  realty  of  his  wife.  A  por- 
tion of  the  record  is  pointed  out  as  indicat- 
ing a  probability,  at  least,  that  the  finding 
was  made  upon  the  theory  of  law  that  pos- 
session of  a  wife's  lands  necessarily  inured 
to  the  husband.  This  claim  the  finding  ef- 
fectually negatives. 

There*  remains  to  be  considered  a  ruling 
upon  the  admission  of  testimony  to  which 
the  plaintiffs  attach  much  importance  in 
this  connection.  Plaintiffs'  counsel  sought 
to  prove  that  Richard  had  never  done  any- 
thing upon  or  about  the  land  in  dispute:  in 
other  words,  that  he  had  never  exercised 
acts  of  ownership.  Evidence  to  this  effect 
was  excluded.  We  see  no  escape  from  the 
conclusion  that  here  was  harmful  error.  The 
plaintiffs  sought  to  prove  that  Mrs.  Cahill 
was  possessed  of  the  property  of  and  for  her- 
self, and  altogether  apart  from  her  husband, 
and  that  her  husband,  by  refraining  from 
all  manner  of  acts  appropriate  to  ownership 
— whether  in  his  own  right  or  in  the  right 
of  his  wife — indicated  the  true  relation  to 
the  property  of  the  parties,  between  whom, 
it  is  to  be  borne  in  mind,  the  question  was. 
Such  a  situation  as  claimed  might  exist,  and 
the  plaintiffs,  if  they  could  prove  it,  were 
entitled  to  the  benefit  of  it,  to  enforce  and 
emphasize  their  contention  as  to  the  pre- 
sumptive existence  of  the  deed  sought  to  be 
established.  Whatever  situation  the  acts  of 
the  parties  tended  to  disclose,  the  plaintiffs 
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were  entitled  to  the  benefit  of  it  upon  the 
question  of  possession,  which  the  court  di- 
rectly determined,  and  thus  indirectly  upon 
the  question  of  title.  The  plaintiffs  sought 
to  show  that  Mrs.  Cahill  had  always  dealt 
with  the  land  as  peculiarly  her  own  property, 
and  that  her  husband  had  never  acted  as  one 
having  any  rights  therein.  The  evidence  ex- 
cluded wajs  clearly  not  immaterial,  as  ruled. 
The  court  has  found  in  favor  of  the  posses- 
sion of  the  husband.  As  a  part  of  the  evi- 
dence bearing  upon  the  question  was  ruled 
out,  the  court  erred,  and  to  the  plaintiff's 
manifest  injury. 

We  are  further  impressed,  in  a  study  of 
the  finding,  with  the  conviction  that  the 
court  misconceived  the  real  nature  of  the 
particular  claim  we  have  been  discussing. 
That  is,  perhaps,  not  altogether  strange, 
since  so  many  claims  in  so  many  forms  were 
made,  and  the  true  basis  of  claim  perhaps 
little  emphasized.  The  court  seems  to  have 
confused  the  claim  arising  from  possession 
and  acts  of  ownership  with  the  principles  of 
adverse  possession.  It  is  quite  evident  that 
the  fact  of  possession  was  regarded  as  im- 
portant only  in  connection  with  a  fifteen- 
years'  continuance  and  an  adverse  character. 
The  plaintiffs'  claim  had  no  relation  to  a 
conclusive  presumption  such  as  fifteen-years' 
adverse  possession  creates.  It  related  to  a 
rebuttable  presumption,  only,  and  one  which 
was  of  an  evidential  character,  merely. 
Sumner  v.  Child ^  2  Conn.  607.  It  seems 
quite  clear  that  in  this  way,  also,  the  plain- 
tiffs did  not  obtain  the  full  benefit  of  their 
rightful  claims  of  law. 

There  is  error,  and  a  new  trial  is  granted. 

The  other  Judges  concur,  except  Ham- 
ersley,  J.,  who  dissents. 

Hamenley,  J.,  dissenting  (Filed  April 
17,   1903): 

The  plaintiffs  were  bound  to  prove 
that  Julia  Cahill  owned  and  possessed 
the  loctts  at  the  time  of  her  death.  This 
Mas  essential  to  establish  that  legal  title 
in  the  plaintiffs,  without  which  they  cannot 
recover.  Property  may  be  acquired  through 
any  kind  of  lawful  conveyance  from  its 
owner.  This  is  the  principal,  and  for  the 
great  mass  of  property  the  only,  mode  under 
our  law  of  acquiring  ownership.  The  fact  of 
conveyance  may  be  established  by  any  appro- 
priate evidence,  and  involves  proof  of  the 
person  who  made  the  transfer,  his  ownership 
of  the  property,  and  the  validity  of  the 
transfer  as  made.  Where  the  conveyance  is 
by  writing,  and  especially  where  the  law  re- 
quires it  to  be  by  writing,  it  must  be  proved 
by  the  production  of  the  original  writing. 
When  the  writing  has  been  lost,  its  exi^ 
ence  and  contents  may  be  proved  by  relevant, 
secondary  evidence.  As  ownership  draws 
after  it  possession,  and  possession,  especially 
of  personal  property,  is  often  a  badge  of 
ownership,  possession  may  become  a  rele- 
vant fact  in  proving  the  existence  and  con- 
tents of  such  writing.  It  may  be  that  all 
evidence  of  a  conveyance,  primary  or  sec- 
ondary, is  wanting,  and  the  possessor  holds 
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property  without  a  conveyance  from  anyone. 
For  some  cases  of  this  kind  the  law  provides 
other  modes  of  acquiring  property,  viz.,  pos- 
session and  user  which  is  not  by  virtue  of 
another's  right  from  time  immemorial,  or 
such  possession  for  a  fixed  period  unbroken 
and  unchallenged.  The  latter  mode  of  ac- 
quisition is  confined  mainly  to  land ;  the  for- 
mer mainly  to  intangible  rights  in  property, 
generally  described  as  easements.  Property 
in  these  rights  may  be  acquired  by  prescrip- 
tion as  wSl  ajs  by  grant.  The  property  is 
deemed  to  originate  in  a  grant.  By  its  very 
nature  it  is  created  as  property  through  the 
assent,  voluntary  or  compelled,  of  the  owner 
of  the  tangible  thing  it  burdens.  Ownership 
of  the  easement  is  acquired  through  a  valid 
grant,  whether  recent  or  ancient;  but  such 
ownership  may  be  acquired  through  posses- 
sion from  time  immemorial  as  truly  and  as 
fully  as  by  a  valid  ^rant.  This  mode  of  ac- 
quisition may  rest  m  part  on  the  effect  of 
occupancy,  which,  as  to  movables,  is  the 
foundation  of  separate  property  rights;  but 
some  support  is  to  be  found  in  the  ele- 
mentary principle  of  jurisprudence  which 
forbids  the  litigation  of  claims  unsupported 
by  facts  within  the  memory  of  man.  The 
length  of  this  period  has  fluctuated,  but  is 
now  for  the  most  part  an  arbitrary  term. 
Acquisitive  prescription  is  illustrated  when 
one  prescribes  in  a  qtte  estate,  but  for  the 
most  part  it  is  not  used  in  the  English  law 
in  its  direct  form.  Its  substance  is  secured 
through  a  legal  fiction.  Instead  of  asserting 
an  ownership  acquired  by  immemorial  usage 
or  possession,  the  owner  is  permitted  to  as- 
sert an  ownership  acquired  by  some  indefi- 
nite and  nonexistent  grant,  and  the  facta 
which  establish  his  acquirement  of  owner- 
ship by  possession  are  treated  as  conclusive 
proof  of  some  grant  which  is  not  proved, 
and  in  most  cases  cannot  be  proved,  because 
it  never  existed.  Such  a  legal  fiction  does 
not  alter  the  substance  of  things.  In  every 
such  case  the  ownership  is  in  reality  ac- 
quired through  possession,  and  is  not  ac- 
quired through  a  grant.  Possession  as  a 
mode  of  acquiring  property  establishes  own- 
ership, when  as  an  evidential  fact  it  is 
wholly  incompetent  to  prove  an  ownership 
acquired  by  grant.  It  happens  in  some  cases 
that  evidence  is  introduced  tending  to  prove 
the  existence  of  an  actual  particular  grant 
as  well  as  evidence  tending  to  support  the 
acquisition  of  ownership  through  possession. 
Such  possibility  has  naturally  led  to  some 
confusion  between  the  force  of  possession  as 
a  mode  of  acquiring  ownership  and  the  evi- 
dential value  of  possession  merely  as  a  fact 
which  may  or  may  not  become  relevant  or 
material  in  proving  an  actual  and  particular 
grant.  The  distinction,  however,  is  real  and 
important.  A  sues  B  for  trespass  in  cross- 
ing his  land.  B  attempts  to  establish  two 
defenses  —  one,  ownership  of  a  right  of  way, 
acquired  through  user  from  time  immemorial 
(now  provable  by  adverse  possession  for  fif- 
teen years,  or  its  equivalent,  an  indefinite 
and  fictitious  grant  conclusively  presumed 
from  a  possession  from  time  immemorial)  ; 
and  the  other,  ownership  of  a  right  of  way 
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acquired  through  a  grant  from  A  to  B,  made 
ten  years  before  the  bringing  of  suit.  User 
or  possession  of  a  right  of  way  for  fourteen 
years  is  proved.  Some  evidence  is  produced 
tending  to  prove  a  grant  of  the  way  claimedi 
etc.,  made  by  A  to  B  ten  years  before,  and 
the  loss  of  the  deed.  The  court  charges  the 
jury,  as  bearing  on  the  first  defense,  that, 
if  B  has  proved  the  requisite  possession  of  a 
right  of  way  for  fifteen  years,  his  ownership 
18  established,  but,  if  he  has  proved  such 
possession  for  fourteen  years  only,  his  own- 
ership is  not  established;  and,  as  bearing 
on  the  second  defense,  that,  if  the  evidence 
admitted  an  relevant  to  the  fact  of  a  deed 
made  ten  years  before  by  A  to  B  granting 
the  right  of  way  satisfies  the  jury  that  such 
a  grant  was  made,  B  has  established  his 
ownership  by  actual  grant,  although  the 
deed  has  been  lost,  and  that  the  fact  that  B 
actually  used  the  way  at  the  Ume  of  the 
alleged  grant  and  afterwards  might  be  con- 
sidered, so  far  as  that  fact  might  be  relevant 
to  the  actual  making  and  terms  of  the  al- 
leged grant.  Such  a  charge  might  be  sub- 
stantially correct,  but  it  would  be  incorrect 
if  the  court  should  further  charge  that,  if 
the  jury  cannot  find  a  possession  for  more 
than  fourteen  years,  and  are  not  satisfied 
that  A  made  a  grant  ten  years  before,  by  the 
evidence  relevant  to  that  fact,  they  may  con- 
sider the  evidence  of  possession  for  fourteen 
years  and  the  evidence  relevant  to  the  un- 
proved grant  together,  and  from  the  whole 
evidence  thus  considered  may  presume  an 
actual  grant. 

ITie  error  centers  in  the  inaccurate  use  of 
the  word  "  presume."  Possession  may  con- 
fer title  as  truly  as  grant  confers  title. 
Each  is  a  mode  of  acquiring  ownerHhip. 
But  the  potency  of  possession  as  a  means  of 
acquiring  title,  when  insufiScieut  for  that 
purpose,  cannot  be  used  to  effect  the  rele- 
vancy of  one  or  more  acts  of  ownership  by 
the  alleged  grantee  of  a  specified  grant  to 
the  fact  of  the  execution,  contents,  and  val- 
idity of  that  grant.  In  discussing  the  own- 
ership of  intangible  property  or  incorporeal 
hereditaments,  it  is  often  necessary  to  use 
the  words  "  grant,"  "  presumption,"  "  posses- 
sion," with  differing  meanings,  indicated 
only  by  the  context,  and  there  is  much  ex- 
cuse for  the  occasional  confusion  of  things, 
related  but  really  independent;  but  there  is 
far  less  excuse  for  any  confusion  of  this  na- 
ture in  discussing  the  ownership  of  land. 
Here  the  distinction  between  the  acquisition 
of  ownership  through  possession  and  its  ac- 
quisition through  a  conveyance  from  a 
former  owner  to  the  present  possessor  is 
more  clearly  marked.  Under  the  early  Eng- 
lish law,  land,  unlike  property  in  intangible 
rights,  was  not  the  subject  of  prescription 
in  any  form.  Twiaa  v.  Ba/dirin,  9  Conn. 
304;  2  Bl.  Cora.  264.  Substantially  the  only 
mode  by  which  ownership  could  be  trans- 
ferred from  one  owner  to  another  was  some 
form  of  conveyance.  Bare  possession,  the 
apparent  right  of  possession,  and  even  tne 
right  of  possession  might  be  acquired  with- 
out terminating  ownership  of  land  once  ac- 
quired and  not  conveyed.  This  ownership 
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might  be  asserted  and  established  through 
the  writ  of  right,  and  then  the  lost  posses- 
sion be  recovered.  The  limitation  of  the 
writ  of  right  to  a  definite  period  of  sixty 
years  (Stat.  32  Hen.  VIII.)  to  a  limited  ex- 
tent, and  the  adaj^tation  of  the  action  of 
ejectment  to  the  trial  of  title  with  the  lim- 
itation of  the  exercise  of  a  right  of  entry 
to  a  period  of  twenty  years  (Stat.  21  Jac. 
I)  to  a  greater  extent,  rendered  the  prac- 
tical acquisition  of  ownership  by  possession 
possible  in  many  cases.  After  the  passage 
of  the  statute  of  James  I.  cases  might  arise 
where  the  writ  of  right  would  be  available 
to  the  true  owner;  but  since  the  enactment 
of  Stat.  3  &  4,  Wm.  IV.,  for  limitations  of  ac- 
tions relating  to  real  property,  possession 
foi'  twenty  years  as  a  mode  of  acquiring 
ownership  of  land  has  been  more  clearly 
recognized,  and  has  sometimes  been  termed 
an  acquisition  of  ownership  through  legis- 
lative conveyance. 

In  this  state,  however,  possession  as  a 
mode  of  acquiring  ownersMp  of  land  has 
been  recognized  from  earliest  days ;  the  only 
other  method  being  some  form  of  convey- 
ance. The  first  settlers  claimed  to  have  ac- 
quired absolute  ownership  of  lands  within 
our  limits  mostly  by  purchase  from  the 
native  Indians  and  partly  by  conquest,  and 
their  ownership  in  fact  rested  on  these 
claims  until  the  charter  of  1662,  which 
granted  and  confirmed  to  the  charter  gov- 
ernment all  land  within  its  jurisdiction,  to 
be  holden  of  the  King  in  free  and  common 
socage.  Subsequently  lands  belonging  to 
particular  persons  were  held  according  to 
this  tenure,  but  the  land  tenures  of  England 
were  in  no  other  way  ever  recognized  as  a 
force  within  our  limits.  The  claims  of  own- 
ership and  purchase  by  conquest  were  never 
abandoned,  and  in  1793  our  legislature  de- 
clared Uiat  by  the  establishment  of  our  in- 
dependence the  citizens  of  this  state  be<*ame 
vebted  with  an  allodial  title  to  their  lands, 
and  therefore  it  declared  "  that  every  pro- 
piictor  in  fee  simple  of  lands  has  an  abso- 
lute and  direct  dominion  and  propertv  in 
the  same."  Rev.  1796,  p.  253.  '  In 
1639,  substantially  coincident  with  the 
establishment  of  civil  government,  it 
was  enacted  that  all  land  allotted  to 
any  particular  person  should  be  recorded. 
Such  record,  as  well  as  the  record  of  any 
subsequent  sale,  was  compulsory,  and  sale 
without  record  was  of  no  value.  A  certified 
copy  of  the  record  served  the  purpose  of  a 
deed.  1  Col.  Rec.  p.  37.  In  1660  it  was 
enacted  that  all  future  conveyances  should 
be  made  by  deed  duly  recorded,  and  the 
requisites  to  the  validity  of  such  deed  were 
prescribed.  1  Col.  Rec.  p.  358.  In  1667  it 
was  enacted  that  any  person  then  standing 
possessed  of  land  and  so  continuing  unin- 
terrupted for  Uie  space  of  one  year  should 
be  tlie  owner  thereof  as  fully  as  if  allotted 
to  him,  with  the  same  right  to  enter  it  for 
record.  2  Col.  Rec.  p.  67.  In  1684  it  was 
enacted  that  any  person  who  has  had  a 
riglit  of  entry  or  action  in  respect  to  land 
detained  from  him  since  1667  until  the  lOth 
of  the  month  following  the  passage  of  the 
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act,  and  neglected  to  enforce  such  right, 
shall  thereafter  be  utterly  excluded  and  dis- 
enabled from  such  suit  or  entry.  It  was 
further  enacted  that  no  person  having  an  ex- 
isting right  of  action  or  entry  for  land  de- 
tained could  exercise  the  same  unless  within 
three  years  from  the  10th  of  the  following 
month,  and  that  no  subsequently  accruing 
right  of  action  or  entry  for  land  detained 
could  be  enforced  unless  within  fifteen  years 
from  the  accruing  thereof.  3  Col.  Rec.  146, 
147.  The  substance  of  this  last  provision 
has  since  remained  unchanged,  and  is  found 
in  section  1109  of  the  General  Statutes  of 
1902.  In  1727  it  was  provided  that  no  valid 
conveyance  of  land  could  be  made  by  any- 
one ousted  of  possession  thereof  except  to 
the  present  possessor.  7  Ool.  Bee.  105.  The 
operation  'x>i  these  laws,  most  of  which  are 
still  retained  substantially  in  the  form  of 
their  original  enactment,  was  to  establish 
by  legislative  authority  possession  for  fif- 
teen years  as  a  distinct  means  and  mode  of 
acquiring  ownership  of  land.  One  reason 
for  this  operation  may  be  found  in  the  wide 
differences  between  the  English  law  of  real 
estate  and  our  own. 

In  Bush  V.  Bradley,  4  Day^  306,  Judge 
Reeve  says :  "  We  have  always  considered 
ownership  as  giving  a  right  to  possession  of 
real  property,  as  much  so  as  ownership  of 
personal  property.  Ownership  in  the  one 
case  draws  after  it  the  possession  as  much 
as  in*  the  other  case,  and  whenever  a  right 
of  possession  is  lost  all  title  and  ownership 
are  lost.  So  the  statute  of  limitations  re- 
specting lands  has  always  been  construed. 
The  statute,  in  the  words  of  it,  does  not 
take  from  the  original  proprietor  his  title;, 
it  only  tolls  his  right  of  entry ;  and  yet  this 
statute  has  been  always  considered  as  bar- 
ring all  claim  of  title,  whilst  the  same  words 
in  the  English  statute  have  been  considered, 
not  as  having  any  effect  on  the  title,  but 
only  on  the  right  of  entry,  and  the  lands 
may  be  .recovered  by  a  form  of  proceeding 
proper  for  such  a  case.  The  English  law 
distinguishes  betwixt  a  right  of  possession 
and  a  right  of  property,  but  our  law  does 
not.  Wherever  tnere  is  a  right  to  real  prop- 
erty, there  is,  of  course,  a  right  of  posses- 
sion, and  the  statute,  which  tsices  away  the 
right  of  possession,  takes  away  the  right  of 
property;  and  this  is  the  reason  that  this 
statute  has  received  a  construction  alto- 
gether different  from  the  construction  given 
to  the  English  statute."  The  controlling 
reason  is  found  in  the  fact  that  the  legisla- 
tion mentioned,  extending  from  1639  to 
1684,  must  be  regarded  as  one  piece  of  work, 
whereby  our  system  of  acquiring  ownership 
of  land  was  developed  and  settled.  Convey- 
ance followed  by  record  according  to  the 
forms  pre;)cribed  for  securing  perpetual  cer- 
tainty IS  the  normal  mode  of  acquiring  own- 
ership. When  these  forms  are  neglected,  or 
the  owner  abandons  his  land,  occupancy  or 
possession  continued  for  fifteen  years  is  a 
distinct  moda  of  conferring  a  new  ownership 
on  the  person  in  occupation  at  the  end  of 
the  term.  Eels  v.  Day,  4  Conn.  96;  Sher- 
wood V.  Barlow,  19  Conn.  471-477;  Price  v. 
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Lyon,  14  Conn.  279-290;  Wright  v.  Wright, 
21  C6nn.  329-345. 

It  follows  ( 1 )  that  in  establishing  a  legal 
title  to  land  acquired  through  adverse  pos- 
session, evidence  is  directed  to  the  nature 
and  extent  of  the  occupancy,  to  the  existence 
of  any  statutory  disabilities,  and  to  the  un- 
broken continuance  of  tne  occupancy  for  fif- 
teen years.  Mere  possession  is  in  no  sense 
evidence  of  a  conveyance,  real  or  fictitious; 
on  the  contrary,  its  efficacy  depends  on  the 
assumption  that  the  title  by  conveyance  is 
in  someone  else.  Possession  of  the  re<^uisite 
kind,  for  the  requisite  period,  is  the  thing  to 
be  established  by  evidence,  and,  when  estab- 
lished by  evidence,  this  thing,  viz.,  this  tif- 
teen  years  of  adverse  possession,  directly  ex- 
tinguishes the  former  ownership,  and  di- 
rectly invests  the  person  in  occupation  at 
the  termination  of  the  statutory  period,  not 
with  the  title  of  the  former  owner,  but  with 
a  new  ownership  acquired  through  this  dis- 
tinct mode.  (2)  In  establishing  a  legal  title 
acquired  through  conveyance,  posseseion,  oc- 
cupancy, acta  of  ownership  may  or  may  not, 
according  to  the  circumstances  of  each  caae, 
be  relevant  to  some  fact  tending  to  prove 
the  conveyance  through  which  ownership  is 
claimed.  In  no  other  way  is  there  any  sub- 
stantial, evidential  relation  between  the 
mere  fact  of  an  actual  occupation  of  land 
and  the  fact  of  a  deed  validly  conveying  that 
land  to  the  occupant.  This  is  imquestion- 
able,  unless  it  be  true  that,  when  a  person 
claiming  to  be  owner  of  land,  but  unable  to 
produce  evidence  of  conveyance,  is  in  posses- 
sion for  less  than  fifteen  years,  the  natural 
inference  is  that  he  has  received  a  deed  of 
that  land ;  but  the  natural  inference  in  such 
case  is  precisely  the  opposite.  In  view  of 
our  law  regulating  the-  making  and  record 
of  deeds,  the  probability  that  a  man  in  pos- 
session of  land  without  evidence  of  convey- 
ance has  not  received  a  conveyance  is  strong. 

Mere  possession,  therefore,  cannot  be  rele- 
vant to  the  fact  of  a  conveyance  by  deed, 
although  it  may  become  relevant  to  some 
one  of  the  facts  sought  to  be  established  in 
proving  the  deed,  and  its  relevancy  and 
weight  for  that  purpose  must  be  determined 
by  the  ordinary  rules  of  evidence,  and  can- 
not be  confused  with  the  theory  of  an  arbi- 
trary presumption  used  in  discussing  pre- 
scription for  incorporeal  hereditamenta 
There  is  nothing  in  our  decisions  to  justify 
mich.  a  confusion,  although  some  suggestion 
of  an  excuse  for  it  may  be  found  in  the  in- 
dividual  opinions  of  Chief  Justice  Swift  and 
Judge  Gould,  reported  in  Sumner  v.  Child, 
2  Conn.  607,  the  case  cited  in  the  opiniov 
of  the  majority  of  the  court.  The  case  i^ 
a  peculiar  one.  From  what  appears  to  have 
been  the  substantially  conceded  facts,  the 
case  is  this:  William  Dudley  acquired  own- 
ership of  the  land  in  question.  Upon  hia 
death  his  son,  Joseph,  entered  into  posses- 
sion as  heir,  and  remained  in  possession  for 
twenty-eight  years,  when  his  title  passed  to 
the  defendant  through  the  levy  of  an  execu- 
tion. The  same  year  administration  was 
granted  on  the  estate  of  William  Dudley, 
and  in  due  course  of  proceeding  the  land 
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was  sold  to  pay  William's  debts.  It  was 
purchased  by  the  plaintiff,  who  shortly  after 
brought  the  action  of  ejectment.  Here  waa 
no  question  of  conveyance  or  adverse  posses- 
sion. Joseph  acquired  ownership  by  descent 
subject  to  the  paramount  authority  of  the 
law  to  appropriate  the  land  to  the  payment 
of  debts  in  administering  his  father's  estate. 
If  the  grant  of  administration  and  the  pro- 
ceedings under  it  were  valid,  the  plaintiff 
had  a  legal  title;  if  they  were  not  valid,  the 
defendant  had  a  good  title.  The  title  de- 
pended solely  on  the  validity  of  the  adminis- 
tration proceedings.  As  the  decrees  of  the 
probate  court  had  not  been  appealed  from, 
the  defendant  could  not  attack  their  validity 
in  the  ejectment  suit.  He  therefore  relied 
upon  the  claim  that  the  long  delay  in  taking 
out  administration  should  have  the  same  ef- 
fect as  a  release  from  the  creditors  of 
William,  and  that  the  fiction  of  an  imagin- 
ary grant,  proved  by  immemorial  usage  or 
possession,  was  applicable  to  this  case,  and 
the  court  in  substance  charged  the  jury  that 
they  might  presume  a  title  in  the  defendant 
from  length  of  possession  alone.  A  majority 
of  the  judges  of  this  court  held  that  such  in- 
struction was  erroneous.  No  opinion  of  the 
court  waa  ^ven.  Three  of  the  judges  ex- 
pressed their  views.  The  chief  justice,  who 
tried  the  cause  below,  warmly  defended  his 
charge.  Judge  Smith  argued  that  the  charge 
was  erroneous,  because  possession  had  notSi- 
ing  to  do  with  the  title,  as  that  must  de- 
pend wholly  on  the  validity  of  the  adminis- 
tration proceedings.  Judge  Gould  directly 
attacked  the  general  proposition  of  Judge 
Swift,  arguing  that  the  jury  could  not  pre- 
sume a  conveyance  of  land  from  length  of 
possession  alone,  and  for  this  reason  the 
charge  was  erroneous.  He  also  expressed  his 
own  views  as  to  the  possible  relevancy  of 
mere  occupation  in  proving  the  actual  con- 
veyance of  land.  It  is  this  part  of  his  ar- 
gument which  the  opinion  of  the  majority 
restates  with  an  implication  of  too  broad 
approval.  We  cannot  be  sure  what  number 
of  the  judges,  in  granting  a  new  trial,  acted 
on  the  views  of  Judge  Smith  or  Judge  Gould. 
The  case  is  certainly  not  an  authority  upon 
any  question  except  the  proposition  ad- 
vanced by  Judge  Swift.  Its  interest  lies  in 
the  academic  duel  between  Judges  Swift  and 
Gould,  as  the  individual  utterance  of  cither 
is  entitled  to  the  greatest  deference.  It  is 
idle  for  present  purposes  to  discuss  their 
differences.  Each,  to  a  certain  extent,  was 
looking  at  a  different  side  of  the  shield,  and 
neither  kept  clearly  in  mind  the  application 
of  his  general  statements  to  the  real  facts 
of  the  case  in  hand.  The  confusing  nature 
of  the  discussion  is  indicated  by  the  last 
retort  of  Swift,  uttered  in  his  "  Digest," 
where,  referring  to  Gould's  opinion  and  the 
distinctions  drawn  by  him,  he  says  with  his 
occasional  unguarded  vigor:  "  This  is  a  new 
doctrinie.  It  was  never  before  promulgated. 
No  such  distinction  can  be  found  in  any 
book.  It  is  opposed  to  the  decision  of  every 
case  that  has  been  determined,  and  the  dicta 
of  every  judge  upon  the  subject."  1  Swift, 
Dig.  167.  The  general  trend  of  Judge 
60  L.  R.  A. 


Gould's  opinion  supports  the  views  I  have 
expressed,  but  there  is  uncertainty  in  the 
language  used  in  discussing  the  occupation 
of  land  merely  as  evidence.  If  that  language 
can  fairly  be  treated  as  stating  that,  when  a 
legal  title  to  land  through  a  deed  of  convey- 
ance is  to  be  proved,  the  mere  fact  of  posses- 
sion or  occupation  of  that  land  by  the 
claimed  grantee  has  any  probative  force  ex- 
cept as  it  may  be  relevant  to  some  fact  in 
the  case  in  accordance  with  the  general  rules 
for  determining  the  relevancy  of  one  fact 
to  another,  then  the  statement  seems  to  me 
clearly  inconsistent  with  sound  principle, 
and  unsupported  by  authority. 

Applying  to  the  facts  of  the  present  case 
the  ordinary  rules  of  evidence,  it  seems  clear 
that  the  rejected  evidence  was  inunaterial, 
and  its  rejection  furnishes  no  ground  for  a 
new  trial.  The  facts  are  these :  The  record 
title  to  the  laud  in  question  is  in  Wallace  A 
Sons,  through  a  deed  to  them  dated  August 
20,  1873,.  from  the  grantee  of  an  admitted 
owner.  Julia  and  Richard  Cahill,  one  or 
both,  were  in  possession  from  1873  to  the 
death  of  Julia,  in  1886.  From  his  wife's 
death  Richard  was  in  possession,  using  the 
land  as  his  own,  and  mortgaging  it  as  his 
own,  until  his  death,  in  1901.  The  def^id- 
ants  are  in  possession  as  devisees  of  Rich- 
ard. The  plaintiffs  claim  as  heirs  of  Julia 
Cahill.  Richard,  at  the  time  of  his  death, 
had  acquired  a  complete  title  through  ad- 
verse possession  since  his  wife's  deaUi,  un- 
less his  possession  was  through  the  right  of 
another.  The  plaintiffs  claim  that  Jiuia  at 
her  death  was  owner  of  the  land,  and  Rich- 
ard until  his  death,  continued  in  possession 
•as  tenant  by  the  curtesy.  Their  whole  case 
rests  upon  maintaining  this  claim,  for  unless 
tenant  by  the  curtesy,  the  title  in  Richard  at 
his  death  is  certain.  Their  claim  that,  Julia 
being  in  possession  at  the  time  of  her  death, 
and  for  a  long  time  before,  the  court  should 
presume,  in  the  absence  of  countervailing 
testimony,  a  legal  title  in  her,  was.  properly 
overruled,  and  may  be  laid  out  of  the  case. 
They  attempted  to  prove  ownership  in  Julia 
through  adverse  possession,  but,  as  there 
was  no  possession  by  either  Julia  or  Rich- 
ard for  more  than  twelve  years  at  the  time 
of  Julia's  death,  the  court,  for  this  reason, 
was  compelled  to  find  she  had  no  ownership 
through  adverse  possession.  Any  rulings  on 
evidence  as  applicable  to  her  title  through 
adverse  possession  are,  therefore,  imma- 
terial. There  remained  the  claim  of  title  in 
Julia  through  a  deed  of  conveyance,  and  the 
plaintiffs'  case  then  rested  solely  on  the  fact 
of  conveyance. 

The  fact  in  issue  is  further  narrowed 
through  the  plaintiffs'  introduction  of  evi- 
dence proving  the  possession  by  Julia  at  cer- 
tain times  between  1873  and  1885  of  a  docu- 
ment which  they  claim  was  a  deed  of  con- 
veyance of  the  land  in  question  to  Julia, 
and  this  document  represented  the  only  con- 
veyance claimed.  Unless  this  document  is 
proved  to  have  contained  a  valid  conveyance 
to  Julia,  there  is  no  foundation  in  the  case 
for  the  claim  of  her  legal  title.  The  docu- 
ment was  not  produced,  and  its  contents,  to 
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be  proved  by  secondary  evidence,  constituted 
the  ultimate  fact  which  must  detei*mine  the 
relevancy  and  materiality  of  the  evidence 
rejected.  Upon  the  trial  Julia's  son,  one  of 
the  plaintiffs,  was  asked  whether  his  father 
had  ever  done  anything  on  or  about  the  land 
during  his  mother's  life.  The  question  was 
excluded  as  immaterial.  The  ruling  would 
seem  unquestionably  correct.  It  is  claimed 
it  was  relevant  to  the  fact  of  possession  by 
Julia,  but  testimony  of  every  fact  tending  to 
prove  Julia's  possession  was  admitted.  Mere 
negative  testimony  that  someone  else  did 
nothing  about  the  place  is  too  remotely  re- 
lated to  the  fact  of  her  possession  to  be  ad- 
missible. 

it  is  claimed  that  the  absence  of  acts  of 
ownership  by  Julia's  husband  might  char- 
acterize the  nature  of  her  possession  as  ad- 
verse to  him.  Possibly  such  negative  con- 
duct by  the  husband  might  be  relevant  if  the 
question  were  whether  an  ownership  by  ad- 
verse possession  inured  to  the  wife  sepa- 
rately, or  to  the  husband.  But,  as  such 
question  was  excluded  from  the  case  by  want 
of  possession  of  any  kind  for  the  requisite 
period,  relevancy  on  this  ground  is  wholly 
immaterial.  Whether  the  actual  occupation 
by  Julia  was  adverse  to  her  husband  or  not 
cannot  affect  its  relevancy  to  the  contents 
of  the  document  which  was  operative  as  a 
convevance  to  her,  or  not  at  all. 

It  IS  suggested  that  the  court  has  found 
that  the  husband  was  in  possession,  and,  by 
inference,  that  the  wife  was  not,  and  might 
not  have  made  this  finding  if  an  answer  to 
the  question  had  been  permitted.  I  think  a 
negation  of  Julia's  actual  occupancy  is  not 
a  proper  inference  from  this  finding,  and 
that  it  is  controlled  by  a  theory  as  to  the 
legal  effect  of  acts  of  ownership  by  the  wife, 
and  not  at  all  by  any  actual  acts  of  owner- 
ship by  the  husband  which  were  not  claimed 
by  the  defendants  to  have  been  proved.  But 
I  prefer  to  assume  that  the  court  did  find 
that  Julia  was  not  in  possession,  and  that 
such  finding  might  possibly  have  been  infiu- 
enced  by  the  negative  testimony  excluded; 
for  this  brings  me  to  a  consideration  that 
renders  all  speculation  as  to  the  possible  ma- 
teriality of  that  testimony  to  the  fact  of 
Julia's  possession  unnecessary.  The  fact  of 
exclusive  possession  by  Julia  was  wholly  im- 
material m  view  of  the  facts  proved,  and 
claimed  to  be  proved,  in  respect  to 
the  document  in  her  possession.  It 
.appears    from    the    finding    of    the    court, 


the  statement  of  the  facts  on.  which 
the  plaintiffs'  claims  of  law  were  based, 
incorporated  in  the  finding,  and  the 
plaintiffs'  proposed  draft  for  a  finding,  that 
all  the  sulx>rdinato  facts  proved  or  claimed 
to  have  been  proved  by  the  testimony  in  re- 
spect to  the  deed  of  conveyance  were  these: 
Julia  on  two  or  three  occasions  held  in  her 
hand  a  document  which  she  said  was  a  deed 
of  her  land.  On  one  occasion  she  handed 
some  papers  to  Mr.  Webster  to  keep  for  her. 
He  kept  them  some  years,  and  subsequently 
returned  them.  Among  these  papers  was  a 
document  which  Mr.  Webster  testified  was 
a  deed  to  Julia.  Julia  was  in  actual  posses- 
sion of  the  land  from  1873  to  1885,  claiming 
to  b6  owner.  These  bald  facts  are  all,  and 
are  clearly  insufiicient  to  prove  a  convey- 
ance from  the  owner  of  the  land  to  Julia 
Cahill.  It  is  enough  that  there  is  absolutely 
nothing  to  prove  that  any  particular  person, 
or  any  unnamed  person,  being  owner  of  the 
land,  made  any  conveyance  of  any  kind  to 
Julia  Cahill.  Actual  possession  of  the  land 
by  her  is  immaterial,  and  wholly  incompe- 
tent to  the  proof  of  this  fact;  and  without 
this  fact,  as  well  as  others  that  are  not 
proved,  the  acquirement  of  ownership  by 
Julia  through  a  valid  deed  of  conveyance  has 
not  been  proved,  and  therefore  the  plain- 
tifi's  have  not  established  a  legal  title  for 
themselves.  It  follows  that  upon  all  the 
facts  in  the  case,  together  with  the  fact 
which  it  is  claimed  the  excluded  testimony 
would  prove,  the  judgment  of  the  trial  court 
is  the  only  one  that  can  lawfully  be  ren- 
dered. Under  these  circumstances  the  ex- 
clusion of  the  testimony,  even  if  theoretic- 
ally erroneous,  furnishes  no  ground  for  a 
new  trial. 

I  dissent  from  the  opinion  of  the  majority 
because  I  fear  it  is  liable  to  raise  an  unau- 
thorized and  unnecessary  doubt  as  to  the 
clear  distinctions  under  our  law  in  respect 
to  the  acquirement  of  ownership  in  land 
through  conveyance  and  its  acquirement 
through  adverse  possession,  and  which  con- 
trol the  relevancy  and  materiality  of  mere 
possession  in  proving  a  legal  title  through 
either  mode  oi  acquisition.  I  dissent  from 
the  result  because  it  seems  to  me  clear  that 
it  grants  a  new  trial  for  the  exclusion  of 
testimony,  which,  if  admitted,  could  not  law- 
fully have  induced  a  different  judgment. 

I  think  there  is  no  error  in  the  judgment 
of  the  superior  court. 


GKORGIA  SUPREME  COURT. 


BRUNSWICK   &    WESTERN   RAILROAD 
COMPANY,  Plff.  in  Err., 

V, 

John  PONDER. 

( Ga ) 

*1.    A  railroad  company  la  bonnd  to  use 

*Headnote8  by  Simmons,  Ch.  J. 


extraordinary  diligence  to  protect  a 
passenger,  while  In  transit,  from  violence  or 
Injury  by  third  persons ;  but,  where  the  pas- 
senger is  arrested  by  officers  of  the  law,  the 
company  is  under  no  duty  to  inquire  into  the 
legality  of  the  arrest. 
2.  Where  iincli  arrest  by  olllcera  of  tlte 
la^v  In  llleffalt  but  the  railroad  company 
has  no  notice  of  that  fact,  the  company  is  not 
liable  to  the  passenger  for  a  failure  to  inter- 


NoTR. — ^As  to  carrier's  liability  for  wrongful  i  v.  New  York  &  R.  B.  R.  Co.  (N.  Y.)  14  L.  R.  A. 
arrest  of  passenger,  see,  in  this  series,  Mulligan  I  791,  and  note;  Gillingham  r.  Ohio  River  R.  Co. 
00  L.  R.  A. 
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fere  with  the  officers  and  prevent  the  arrest, 
or  for  stopping  the  train  to  allow  the  officers 
to  remove  their  prisoner  therefrom. 
8.  In  sncli  a  case  the  company  Is  nnder 
no  dnty  to  see  that  the  officers  use  only 
such  force  as  Is  necessary  to  make  the  arrest. 

(Febroazy  7.  1008.) 

ERROR  to  the  City  Court  of  Waycross  to 
review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  defendant's  failure  to  protect  plain- 
tiff while  a  passenger  on  its  train.  Re- 
verned. 

The  facts  are  stated  in  £he  opinion. 

.Vr.  W.  E.  Kay,  for  plaintiff  in  error: 

The  carrier  is  an  insurer  as  to  freighta, 
but  its  responsibility,  and  consequent  liar 
bility,  in  the  carriage  of  passengers  is  much 
smaller; 

5  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  480; 
Hut-chinson,  Carr.  496,  497. 

In  order  to  protect  the  carrier  when 
freight  is  seized  by  process  of  law,  it  is  only 
necessary  that  the  proceeding  should  be  ap- 
parently valid. 

Jaggard,  Torts,  1065;  Hutchinson,  Carr. 
§§  210    (a),  296. 

If  the  warrant  was  legal  it  was  not  bad 
faith  to  the  consignor  for  the  agent  to  fur- 
nish all  proper  facilities  to  the  sheriff  to 
perform  his  legal  duty. 

Savannah,  O,  d  N,  A,  R,  Co,  v.  WUcow, 
48  Ga.  439. 

A  railroad  company  is  not  liable  for,  and 
ha»  no  connection  with,  the  amount  of  un- 
necessary force  that  may  be  used  in  making 
an  arrest. 

Jardine  v.  Cornell,  60  N.  J.  L.  485,  14  Atl. 
590. 

Messrs.  8.  W.  Hitoh  and  J.  C.  McDon- 
ald also  for  plaintiff  in  error. 

Mr,   John   T.   Myers   for   defendant  in 


Simmons,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Some  time  in  June,  1901,  Ponder  boarded 
a  passenger  train  of  the  Brunswick  &  West- 
ern Railroad  Company  at  Fairfax,  Georgia. 
He  paid  his  fare  to  Waycross.  When  the 
train  stopped  at  Waresboro,  a  station  inter- 
mediate between  Fairfax  and  Waycross, 
three  men  boarded  the  train,  assaulted 
Ponder,  and  removed  him  from  the  train. 
After  settling  for  u  small  sum  his  claims 
against  the  individuals  who  assaulted  him. 
Ponder  brought  suit  against  the  railroad 
company  for  its  failure  to  protect  him.  The 
jury  returned  a  verdict  for  the  plaintiff  for 
$600.  The  company  moved  for  a  new  trial, 
the  judge  overruled  the  motion,  and  the  com- 
pany excepted.  The  evidence  shows  that 
when  the  train  stopped  at  Waresboro  the 
conductor  stepped  off  to  assist  the  passen- 
gers who  were  getting  on  or  off.  While  he 
was  so  engaged,  three  men  boarded  the  train 


to  arrest  Ponder;  entering  the  train  at  a 
point  other  than  that  at  which  the  con- 
ductor w^s  standing.  One  of  these  men  was 
marshal  of  the  town  of  Waresboro,  another 
was  the  deputy  marshal,  and  the  third  was 
specially  deputized  by  the  marshal  to  assist 
in  making  the  arrest.  They  had  no  war- 
rant, and  seem  to  have  arrested  Ponder  for 
having  failed  to  pay  one  of  them  a  debt 
Tliey  ordered  him  to  get  off  the  train  with 
them,  and,  upon  his  refusal,  began  to  strike 
and  beat  him.  At  this  juncture  the  con- 
ductor came  in,  and  discovered,  for  the  first 
time,  that  the  officers  were  on  the  train, 
making  an  arrest.  He  took  hold  of  one  of 
them,  and  remonstrated  with  them  all;  sug- 
gesting that  they  go  on  to  Waycross,  the 
train  having  already  started.  This  they  re- 
fused to  do,  ordering  the  conductor  to  stop 
the  train.  The  conductor,  when  he  came  in, 
had  heard  Ponder  tell  the  officers  that  he 
had  paid  them  all  he  owed  them;  but  the 
conductor  made  no  investigation  as  to  the 
charge  against  Ponder,  and  did  not  try  to 
ascertain  whether  the  officers  had  a  warrant. 
He  knew  that  the  officers  were  such,  and 
tliey  had  on  former  occasions  arrested  per- 
sons on  his  train,  and  taken  them  off.  Upon 
their  demand,  he  had  the  train  stopped  be- 
fore it  had  left  the  corporate  limits  of  the 
town.  The  officers  and  Ponder  then  left  the 
train.  The  motion  for  new  trial  complains 
that  the  verdict  is  contrary  to  the  evidence 
and  without  evidence  to  support  it,  and  that 
the  court  erred  in  certain  charges  and  re- 
fusals to  charge.  Our  idea  of  the  law  of 
the  case,  as  given  below,  covers  these  as- 
signments of  error,  and  we  will  not  deal 
with  them  separately. 

1.  A  railroad  company  is  bound  to  use  ex- 
traordinary care  and  diligence  to  protect  its 
passengers,  while  in  transit,  from  violence 
or  injury  by  third  persons.  If  a  third  per- 
son boards  the  train  and  assaults  a  pas- 
senger, it  is  the  duty  of  the  railroad  com- 
pany to  use  extraordinary  care  to  protect 
the  passenger;  and  in  this  state  the  con- 
ductor of  a  train  carrying  passengers  is  in- 
vested with  all  the  powers  of  a  police  officer. 
Pen.  Code,  §  902.  At  the  same  time,  a  con- 
ductor would  not  be  justified  in  interfering 
with  the  lawful  arrest  of  one  who  happened 
to  be  a  passenger  on  his  train.  This  much 
is  clear.  The  present  caae,  however,  falls 
within  an  intermediate  class.  The  arrest  of 
Ponder  was  not  a  lawful  one,  but  of  this 
fact  the  officers  of  the  railroad  company  had 
no  notice.  The  arrest  Was  made  by  officers* 
of  the  law,  acting  under  color  of  their  of- 
fice, and  we  think  the  company  was  under 
no  duty  to  inquire  into  the  legality  of  the 
arrest.  The  arrest  was  apparently  regular, 
and,  in  the  absence  of  any  knowledge  or  no- 
tice to  the  contrary,  the  officers  and  agents 
of  the  company  could  assume  that  it  was 
lawful.  The  conductor  knew  that  the  men 
making  the  arrest  were  officers,  and  he  had 
previously  had  passengers  on  his  train  ar- 


(W.  Va.)  14  L.  R.  A.  798;  Palmerl  v.  Manhat- 
tan R.  Co.  (N.  Y.)  16  L.  R.  A.  136;  Central  R. 
Co.  V.  Brewer  (Md.)  27  L.  R.  A.  63 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Henry  (Kan.)  29  L.  R.  A. 
60  L.  R.  A. 


405;  Klchengrecn  y.  Louisville  &  N.  R.  Co. 
(Tenn.)  31  L.  R.  A.  702 ;  and  L14rtle  Rock  Trac- 
tion &  Electric  Co.  v.  Walker  (Ark.)  40  L.  R. 
A.  473. 
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rested  by  them  and  removed  from  the  train. 
While  the  officers  were  attempting  to  arrest 
Ponder,  the  latter  told  them,  in  the  hearing 
of  the  conductor,  that  he  had  paid  them  all 
he  owed  them.  This  was  not  of  itself  suffi- 
cient to  put  the  conductor  on  notice  that  the 
arrest  was  for  a  debt  So  far  as  he  knew, 
it  was  a  claim  by  Ponder  that  he  had  re- 
stored all  of  the  money  which  he  had  ac- 
quired by  the  commission  of  some  crime  with 
which  he  was  charged,  or  that  he  had  at- 
tempted illegally  to  settle  some  criminal 
prosecution.  The  arresting  officers  had  no 
warrant,  but  in  this  state  an  officer  may  ar- 
rest, without  warrant,  an  offender  who  is 
attempting  to  escape.  Further  than  this, 
the  conductor  did  not  know  of  the  absence 
of  a  warrant,  and  Ponder  did  not  raise  that 
question,  or  represent  to  the  conductor  that 
the  arrest  was  unlawful  or  unauthorized. 

2.  The  conductor  made  a  decided  effort  to 
quiet  the  disturbance  on  the  train  and  to 
stop  the  assaults  on  Ponder.  One  of  the 
plaintiff's  witnesses  testified  that  the  con- 
ductor did  all  that  he  could  have  done. 
However  this  may  be,  we  think  the  failure 
of  the  conductor  to  interfere  with  the  of- 
ficers and  prevent  the  arrest  did  not  give 
Ponder  any  cause  of  action  against  the  com- 
pany. It  is  essential  to  the  maintenance  of 
the  law  that  its  processes  should  be  promptly 
executed,  and  its  officers  allowed  to  proceed 
without  interference,  except  in  cases  where 
such  interference  is  clearly  justified.  It 
would  never  do  to  allow  a  railroad  conductor 
to  interfere  with  officers  of  the  law,  and  pre- 
vent arrest  by  them,  merely  because  he  did 
not  know  whether  or  not  they  were  acting 
within  their  power  and  authority.  If  the 
conductor  had  knowledge  that  the  arrest 
was  unlawful,  then  it  would  be  his  duty  to 
use  extraordinary  diligence  to  prevent  it  and 
protect  the  passenger,  but  even  in  that  case 
the  company  would  not  be  an  insurer 
against  such  arrest.  If  the  conductor  had 
notice  that  the  arrest  was  wrongful,  it  would 
be  his  duty  to  make  inquiry  into  the  mat- 
ter. But  where  the  arrest  is  by  officers  6f 
the  law,  and  is  apparently  regular,  and  there 
is  nothing  to  put  the  company  on  notice  that 
the  arrest  is  illegal,  the  company  cannot  be 
held  liable  for  a  failure  to  interfere  with 
the  officers  and  prevent  the  arrest.  It  was 
argued  that  the  conductor  had  also  actively 
aided  in  the  arrest  by  stopping  his  train  to 
enable  the  officers  to  remove  their  prisoner. 
■  This  is  answered  by  what  has  been  said 
above.  The  conductor  was  ordered  to  stop 
the  train,  and,  as  he  had  a  right  to  presume 
that  the  arrest  was  legal,  his  obeying  the 
CO  L.  R.  A. 


command  of  the  officers  was  no  breach  of 
duty  to  the  passenger.  An  officer  may  stop 
a  train  to  make  an  arrest  of  a  person  there- 
on. St,  Johnsbury  d  L.  C  R.  Co.  v.  Hunt, 
60  Vt.  688,  18  L.  R.  A.  189,  15  Atl.  186. 
And  certainly  an  officer  may,  after  having 
made  the  arrest,  stop  the  train  to  remove 
his  prisoner.  It  would  have  been  an  inter- 
ference with  the  officers  to  have  carried  them 
on  out  of  their  town  while  they  were  en- 
deavoring to  make  an  arrest  within  it.  In 
this  particular  case  it  further  appears  that, 
at  the  time  the  train  stopped  upon  the  com- 
mand of  the  officers.  Ponder  had  ceased  re- 
sisting, and  agreed  to  get  off. 

3.  One  other  question  remains:  Was  the 
railroad  company  liable  for  allowing  the  ar- 
resting officers  to  use  more  force  than  was 
necessary  to  make  the  arrest?  Ponder  ap- 
pears to  have  been  considerably  beaten  and 
bruised,  and  the  evidence  would  warrant  a 
finding  that  more  force  was  used  to  make 
the  arrest  than  was  necessary,  and  that  this 
was  evident  to  the  conductor,  or  to  anyone 
else  who  was  present.  It  was  argued  that, 
even  if  the  company  was  under  no  duty  to 
prevent  the  arrest,  it  was  still  liable  for  not 
seeing  to  it  that  no  unnecessary  force  was 
used.  In  the  first  place,  the  conductor 
seems  to  have  done  what  he  could  to  prevent 
this,  and  but  little  force  was  used  after  he 
arrived  upon  the  scene;  the  violent  assaults 
having  occurred  before  he  discovered  what 
was  going  on,  or  had  time  to  take  part. 
Nor  is  there  any  evidence  of  negligence  on 
the  part  of  the  company's  agents  in  not 
sooner  discovering  that  the  officers  were  on 
the  train,  endeavoring  to  arrest  Ponder. 
Then,  too,  if  our  conclusion  be  correct,  that 
the  conductor  could  assume  that  the  arrest 
was  a  lawful  one,  and  was  under  no  duty 
to  prevent  it,  we  think  the  company  can- 
not be  held  liable  for  the  excessive  force 
used.  Ponder  became  the  prisoner  of  the 
officers  as  soon  as  they  laid  hold  on  him,  and 
before  he  was  removed  from  the  train.  He 
waa  taken  out  from  under  the  protection  of 
the  conductor,  as  against  the  officers  of  the 
law.  He  was  then  in  the  custody  of  the 
law,  and,  whether  or  not  the  conductor  or 
anyone  else  was  authorized  to  prevent  the 
use  of  unnecessary  force  in  making  the  ar- 
rest, the  railroad  company  was  in  this  re- 
gard no  longer  under  any  duty  to  him  as  a 
passenger.  See,  in  this  connection,  Jardine 
v.  Cornell,  50  N.  J.  L.  485,  14  Atl.  590. 

Judgment  reversed. 

All  the  Justices  concur,  except  liiimp- 
kin,  P.  J.,  absent  on  account  of  sickness. 
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*1.    Where  an  aaslstAnt  proaecntor  aalcs 

the  son  of  the  acevaed,  on  croas-ex&ml- 
natloD,  If  he  had  not  stated  to  A  thut  be 
suspected  his  father  of  having  committed  a 
similar  offense  with  other  girls,  one  a  mem- 
ber of  his  family,  and  th&t  such  conduct  on 
the  part  of  the  accused  caused  the  death  of 
witness's  mother,  and  that,  if  at  such  conver- 
sation witness  did  not  cry,  and  say,  "I  can*t 
go  against  my  father,  even  if  he  is  guilty ;" 
and  repeatedly  asks  substantially  the  same 
question. — such  conduct  of  the  prosecutor  is 
reversible  error. 

2.  Sneh  cinestlons  are  improper  croes- 
ezaminatlon,  and  should  not  be  allowed  under 
the  guise  of  Impeaching  the  witness. 

8.  It  is  the  duty  of  the  proaecntor  to 
aee  that  a  defendant  has  a  fair  trial, 
and  that  nothing  but  competent  evidence  is 
submitted  to  th*"  jury ;  and,  above  all  things, 
he  should  guard  against  anything  that  would 
prejudice  the  minds  of  the  jurors,  and  tend  to 
hinder  them  from  considering  only  the  evi- 
dence Introduced.  He  should  never  seek  by 
any  artifice  to  warp  the  minds  of  the  jurors 
by  inference  and  insinuations. 

(Febi-uary  4,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Washington 
County  convicting  him  of  rape.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Harris,  for  appellant: 

When  the  negative  is  descriptive  of  the 
olTense  it  must  be  alleged  in  the  indictment. 

Bishop,  Crini.  Proc.  3d  ed.  §§  633,  636, 
637;  United  iStates  v.  Cook,  17  Wall.  168, 
21  L.  ed.  538. 

The  conduct  of  counsel  for  the  prosecution 
warrants  a  reversal. 

People  V.  Boiccrs,  79  Cal.  415,  21  Pac. 
762;  People  v.  Mullings,  83  Cal.  138,  23 
Pac.  229;  People  v.  Wells,  100  Cal.  459,  34 
Pac.  1078. 

Mr.  A.  A.  Fraser  also  for  appellant. 

.Vr.  John  A.  Bagley,  Attorney  General j 
for  respondent: 

If  there  was  &ny  misconduct  on  the  part 
of  the  prosecuting  attorney  or  his  assistant 
in  this  case  it  does  not  sufficiently  appear 
that  any  prejudicial  error  was  occasioned 
thereby  to  the  defendant,  or  that  he  was 
thereby  deprived  of  having  a  fair  trial. 

8  Enc.  PI.  &  Pr.  pp.  109,  116-118;  Silerry 
V.  State,  133  Ind.  677,  33  N.  E.  681 ;  21  Enc. 
PI.  A  Pr.  p.  975;  Ferguson  v.  Hirsch,  64 
Ind.  337;  Combs  v.  Btate,  75  Ind.  215;  Peo- 
ple V.  Lee  Sare  Bo,  72  Cal.  623,  14  Pac.  310; 

*Headuote8  by  Ailshie,  J. 

~~  Note.— As  to  reversal  of  conviction  because 
of  unfair  or  irrelevant  alignments  or  statements 
of  fact  by  prosecuting  attorney,  see  also,  in 
this  series.  People  v.  Fielding  (N.  Y.)  46  L.  R. 
A.  641,  and  note,  and  Ivey  v.  State  (Ga.)  54 
L.  R.  A.  959. 
60  L.  R.  A. 


People  v.  Ooldenson,  76  Cal.  328,  19  Pac. 
161;  2  Enc.  PI.  &  Pr.  p.  73,  note  4;  Tuller 
V.  Ginsburg,  99  Mich.  137,  67  N.  W.  1099. 

Ailshie,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  the  crime 
of  rape,  alleged  to  have  been  committed  on 
one  Dora  Irwin,  a  female  child,  who  at  the 
time  of  the  alleged  offense  w^as  of  the  age 
of  fourteen  years  and  eleven  months,  and  he 
was  thereupon  sentenced  to  serve  a  term  of 
ten  years  in  the  state  penitentiary. 

The  offense  is  allegeii  to  have  been  com- 
mitted at  Meadows,  in  the  county  of  Wash- 
ington, on  the  4th  day  of  July,  1902.  De- 
fendant appeals  from  the  judgment,  and 
from  an  order  denying  his  motion  for  a  new 
trial,  and  in  this  court  the  two  principal 
questions,  as  presented  for  our  considera- 
tion, are:  "(1)  That  the  court  erred  in 
refusing  to  instruct  the  jury  that  it  was 
necessary  for  the  prosecution  to  prove  that 
at  the  time  of  the  alleged  offense  the  prose- 
cutrix. Dora  Irwin,  was  not  the  wife  of  the 
j  defendant ;  and  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial  upon  the  ground 
that  the  evidence  did  not  snow  that  said 
Dora  Irwin  was  not  at  the  time  of  the  al- 
leged offense  the  wife  of  defendant.  (2) 
Misconduct  on  the  part  of  the  assistant  pros- 
ecutor in  the  repeated  asking  of  certain 
questions  on  cross-examination  of  the  wit- 
ness Daniel  Irwin  imputing  to  the  defend- 
ant other  like  crimes,  and  to  the  rulings  of 
the  court  in  permitting  such  questions  to 
be  answered." 

Counsel  for  defendant  contend  that,  under 
tlie  provisions  of  §  6765  of  the  Revised  Stat- 
utes, as  amended,  it  is  necessary  for  the  in- 
formation to  allege  that  the  female  upon 
whom  the  offense  is  charged  to  have  been 
committed  was  not  at  the  time  thereof  the 
wife  of  the  defendant,  and  that  the  court 
should  have  instructed  the  jury  that  it  is 
necessary  for  the  state  to  prove  such  fact 
the  same  as  any  other  fact  in  the  case.  We 
are  not  called  upon  in  this  case  to  pass  upon 
that  question,  for  the  reason  that  the  in- 
formation charges  that  the  offense  was  com- 
mitted upon  •*  one  Dora  Irwin,  a  female,  not 
the  wife  of  him,  the  said  William  Irwin," 
and  the  court  instructed  the  jury  that  such 
fact  must  be  proved,  and  we  think  it  was 
proved.  In  instruction  No.  8  we  find  the 
following  language:  *' To  warrant  a  con- 
viction of  the  defendant,  therefore,  of  the 
crime  charged  in  the  information,  to  wit, 
rape,  the  state  must  prove  beyond  a  reason- 
able doubt:  .  .  .  (2)  That  at  said 
time  the  said  Dora  Irwin  was  a  female  child 
under  the  age  of  eighteen  years,  and  not 
the  wife  of  the  defendant."  *We  have  care- 
fully examined  the  record  in  this  case,  and 
think  the  evidence  as  given  by  the  defend- 
ant himself  sufficiently  establishes  the  fact 
that  the  said  Dora  Irwin  was  not  the  wife 
of  defendant.  We  find  in  the  record  the  de- 
fendant   referring    to    the    prosecutrix    as 
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"  Mis8  Dora "  and  "  my  granddaughter  " 
and  "  the  girl,"  and  we  find  her,  on  the 
other  hand,  referring  to  the  defendant  as 
"  my  uncle  Bill." 

The  second  contention  of  the  defendant, 
however,  is  a  much  graver  question,  and  one 
on  which  we  have  examined  many  author- 
ities before  arriving  at  the  conclusion  which 
we  are  compelled  to  announce  in  this  case. 
The  defendant  called  his  son,  Daniel  Irwin, 
as  a  witness,  and  examined  him,  and  there- 
upon he  was  cross-examined  by  the  assistant 
prosecutor,  and,  among  other  things,  we  find 
that  in  the  course  of  such  cross-examination 
the  following  questions  were  put,  and  an- 
swers, objections,  and  rulings  by  the  court 
were  made: 

Q.  Did  you  not,  in  the  course  of  that  con- 
versation with  Mary  Phillips,  say  also,  in 
substance  and  eifect,  that  you  suspicioned 
your  father  of  having  done  the  same  thing 
with  other  girls,  mentioning  one  of  your 
family  ? 

A.  No,  sir. 

Q.  You  swear  to  that? 

A.  Yes,  sir. 

Q.  Did  you  not  on  that  occasion  cry  bit- 
terly? 

A*.  I  might  have  shed  a  few  tears;  but 
very  few,  I  think. 

Q.  Did  you  not,  in  the  course  of  that  con- 
versation with  Mary  Phillips,  say  also,  in 
substance  and  effect,  that  your  father*?  ac- 
tions with  the  other  girl  —  with  the  member 
of  the  family  referred  to  —  had  caused  your 
mother's  death? 

Mr.  Irwin:  We  object  to  that  as  imma- 
terial, incompetent,  and  irrelevant,  and  not 
proper  cross-examination  of  the  witness. 
(Objection  sustained.) 

Q.  Did  you  see  Miss  Phillips  since  you 
have  been  here  in  Weiser? 

A.  Yes,  sir. 

Mr.  Irwin :  At  this  time  we  wish  to  take 
an  exception  to  the  special  counsel  for  the 
prosecution  in  propounding  questions  to  the 
witness,  as  being  an  invasion  of  the  rights 
of  the  defendant,  and  for  the  purpose  of  at- 
tempting to  prejudice  the  rights  of  the  de- 
fendant in  this  action,  being  a  matter  not 
relevant,  and  pertaining  to  no  matter  under 
discussion  before  the  court. 

The  Court :  The  court  sustains  objections 
to  such  questions  as  the  court  deems  im- 
proper. 

Mr.  Irwin:  I  am  not  making  any  objec- 
tions as  regards  the  court.  I  am  taking  an 
exception  particularly  to  the  conduct  of 
counsel  in  that  particular  matter  in  embody- 
ing in  his  questions  the  same  elements  to 
which  the  court  has  sustained  objections  in 
the  preceding  question. 

Q.  I  will  ask  you  if  you  saw  Miss  Phil- 
lips in  this  town  on  the  evening  of  March 
12th  of  this  present  year? 

A.  I  don't  know.  I  believe  I  did.  I  have 
seen  her  several  times  since  I  have  been  in 
town.    I  am  not  positive  of  the  date. 

Q.  I  will  ask  you  whether  or  not,  on  the 
evening  of  March  12,  1902,  in  room  19  of 
the  Weiser  Hotel,  in  this  county  and  state, 
i:o  L.  K.  A. 


you  said  to  Mary  Phillips,  in  the  course  of 
a  conversation  had  between  you  and  Mary 
Phillips  in  that  place  and  on  that  occasion, 
the  conversation  being  directed  to  the  ques- 
tion of  your  father's  guilt  or  innocence  upon 
this  charge,  in  substance  and  effect  as  fol- 
lows: **1  can't  go  against  my  father,  even 
if  he  is  guilty."     Did  you  so  state? 

Mr.  Irwin:     We  object  to  that  question 
as  immaterial,  irrelevant,  and  incompetent 
(Objection  overruled,  to  which  ruling 
of  the  court  counsel  for  defendant  ex- 
cepts. ) 

Q.  Did  you  so  state  in  substance  and  ef- 
fect? 

(No  answer.) 

Q.  Again  I  ask  you  whether  you  stated 
in  substance  and  effect  —  I  will  repeat :  "  I 
cannot  go  against  my  father,  even  if  he  is 
guilty?" 

A.  No,  sir ;  I  did  not. 

Q.  Nothing  to  that  effect? 

A.  No,  sir. 

Q.  Did  you  cry  there  on  that  occasion  in 
talking  to  her? 

A.  No,  sir. 

Q.  You  didn't  cry  on  that  occasion  in 
talking  to  her? 

A.  No.  sir.  She  was  there  for  the  infor- 
mation she  didn't  get. 

Q.  You  was  playing  detective  again,  was 
you? 

A.  No,  sir;  I  was  not.    She  was. 

Q.  How  do  you  know  she  was? 

A.  I  could  tell  from  the  lay  of  things  from 
start  to  finish.  She  invited  me  to  the  room. 
I  went  there. 

Q.  Did  she  say  on  that  occasion  that  she 
thought  your  iather  was  guilty? 

Mr.  Irwin:  W^e  object  to  that  as  incom- 
petent, irrelevant,  and  immaterial,  and  as 
hearsay. 

(Objection  sustained.) 

Q.  Then  you  swear  positively  that  you  had 
no  such  conversation,  in  substance  and  ef- 
fect, as  that;  that  is,  the  conversation  that 
you  have  denied? 

A.  Yes,  sir;  T  do. 

It  is  contended  by  counsel  for  defendant 
that  the  questions  here  asked  repeatedly  of 
defendant's  son  tended  to  prejudice  the  sub- 
stantial rights  of  defendant  before  the  jury, 
and  to  throw  into  the  jury  box  the  insinu- 
ation that  the  defendant  had,  prior  to  the 
commission  of  the  act  alleged,  committed 
similar  offenses,  and  that  his  conduct  in  that 
respect  had  caused  the  death  of  the  witness's 
mother,  defendant's  wife,  and  that  the  wit- 
ness himself  believed  in  the  guilt  of  the  de- 
fendant, and  that  he  had  stated  as  much, 
and  that  he  had  cried  and  wept  in  his  con- 
versations with  others  over  the  conduct  of 
his  father. 

We  are  cited  to  a  great  many  authorities 
discussing  the  conduct  of  prosecutors  and 
rulings  of  the  courts  upon  questions  very 
similar  to  the  one  at  bar.  In  the  case  of 
People  V.  Wells,  100  Cal.  459,  34  Pac.  1078, 
McFarland,  J.,  speaking  for  the  court  in  dis- 
cussing the  conduct  of  the  prosecutor  in 
asking  the  defendant  on  cross-examination 
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if  she  had  not  committed  a  like  offense  in  j 
another  state,  says :  '*  It  would  be  an  im- 1 
peachment  of  the  legal  learning  of  the  coun- ' 
sel  for  the  people  to  intimate  that  he  did  i 
not  know  the  question  to  be  improper  and 
wholly  unjustifiable.  ltd  only  purpose, ' 
therefore,  was  to  get  before  the  jury  a  F-tate-  • 
ment  in  the  guise  of  a  question  that  would 
prejudice  them  againat  appellant.  If  coun- 
sel had  no  reason  to  believe  the  truth  of  the 
matter  insinuated  l^  the  question,  then  the 
artifice  was  most  flagrant;  but  if  he  had 
any  reason  to  believe  in  its  truth,  still  he 
knew  that  it  was  a  matter  which  the  jury 
liad  no  right  to  consider.  The  prosecuting 
attorney  may  well  be  assumed  to  be  a  man 
of  fair  standing  before  the  jury,  and  they 
many  well  have  thought  that  he  would  not 
have  asked  the  ({uestion  unless  he  could  have 
pioved  what  it  intimated  if  he  had  been  al- 
lowed to  do  so.  .  .  .  Where  the  clear 
purpose  is  to  prejudice  the  jury  against  the 
defendant  in  a  vital  matter  by  the  mere 
asking  of  the  questions,  then  a  judgment 
again8t  the  defendant  will  be  reversed,  al- 
though objections  to  the  questions  were  sus- 
tained, unless  it  appears  that  the  questions 
could  not  have  influenced  the  verdict."  In 
People  V.  Bouers,  79  Cal.  416,  21  Pac.  752, 
the  defendant  was  prosecuted  upon  tne 
charge  of  murder.  The  supreme  court  of 
California,  in  discussing  the  conduct  of  the 
prosecutor  in  stating  matters  in  the  pres- 
ence of  the  jury  which  were  not  borne  out 
by  the  record,  said :  "  Still  more  objection- 
able was  the  conduct  of  the  prosecuting  at- 
torney. It  is  true,  the  court  properly  in- 
terfered, rebuking  the  attorney,  and  in- 
structing the  jury  to  pay  no  attention  to 
the  statements.  But  the  statements  were 
well  calculated  to  influence  the  Jury  in  a 
case  of  this  character,  and  it  is  impossible 
for  UH  to  say  that  no  injury  resulted  to  the 
defendant  therefrom."  In  People  v.  Mul- 
linqs,  83  Cal.  138,  23  Pac.  229,  the  prose- 
cuting attorney  asked  the  defendant,  while 
on  the  witness  stand,  the  following  quesr 
tions :  "  What  did  you  say  to  .  .  .  your 
wife  when  you  went  home  that  night?  Did 
you  not  tell  your  wife  that  you  had  killed 
a  man?"  The  defendant  objected  to  these 
questions,  and  the  objection  was  overruled. 
The .  supreme  court  of  California,  in  dis- 
cussing this  action  of  the  prosecutor  and 
ruling  of  the  court,  says:  "  Counsel  for 
respondent  contends  that  the  questions  ask- 
ing defendant  about  conversations  with  his 
wife  did  not  injure  him,  because  his  an- 
swers to  them  were  mostly  in  the  negative. 
But  what  answers  were  expected  ?  After  de- 
fendant testified  that  he  did  not  kill  John 
Moore,  can  any  sane  man  think  that  the 
district  attorney  supposed  for  a  moment 
that  defendant  would  answer  affirmatively 
a  long  list  of  questions  framed  upon  the 
presumption  that  he  did  kill  him?  Why, 
then,  did  he  ask  them?  And,  if  the  ques- 
tions and  answeri^  did  not  help  to  strengthen 
the  case  against  defendant,  why  did  not  the 
prosecution  consent  to  have  them  stricken 
out?  It  is  quite  evident  that  the  questions, 
and  not  the  answers,  were  what  the  prosecu- 
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lion  thought  important.  The  purpose  of  the 
questions  clearly  was  to  keep  persistently 
before  the  jury  the  assumption  of  damaging 
facts  which  could  not  be  proved,  and  thus 
impress  upon  their  minds  the  probability 
of  the  existence  of  the  assumed  facts  upon 
which  the  questions  were  based.  To  say 
that  such  a  course  would  not  be  prejudicial 
to  defendant  is  to  ignore  human  experience 
and  the  dictates  of  common  sense."  The 
case  of  Leahy  v.  State,  31  Neb.  566,  48  N. 
W.  390,  was  a  rape  case,  and  in  many  par- 
ticulars similar  to  the  one  at  bar.  There 
the  prosecutor,  upon  cross-examination  of 
the  accused,  asked  him  "  if  on  the  day  suc- 
ceeding that  on  which  it  was  alleged  he  com- 
mitted the  crime  he  did  not  go  to  the  resi- 
dence of  one  B,  and  there,  finding  Miss  B, 
daughter  of  B,  alone,  did  not  attempt  to 
drag  her  to  the  lounge,"  etc.,  and  then  said 
to  the  court  in  the  presence  of  the  jury, 
"  We  intend  to  follow  this  matter  up,  and 
show  that  he  went  right  over  to  B's,  and 
there  tried  to  kiss  and  hug  Miss  B,  and 
drag  her  to  the  lounge."  The  supreme  court 
of  Nebraska,  in  commenting  upon  this  con- 
duct of  the  prosecutor,  says :  **  It  is  the 
duty  of  the  officer  prosecuting  to  conduct 
the  trial  of  a  criminal  case  according  to  the 
established  rules.  Ue  acts  in  a  semi- judicial 
capacity,  and  is  supposed  to  act  alone  from 
principle,  and  without  bias  or  prejudice. 
Hie  state  has  guaranteed  to  everyone  a  fair 
trial,  and  such  trial  cannot  be  had  if  the 
prosecution  can  resort  to  tricks  to  secure 
a  conviction.  If  such  practice  was  sanc- 
tioned, it  would  result  in  many  cases  in  the 
conviction  of  innocent  persons.  The  plain- 
tiff in  error  was  on  trial  for  the  crime 
charged  in  the  information.  So  far  as  ap- 
pears, he  had  not  been  charged  with  any 
other  offense,  and  certainly  was  not  on  trial 
for  the  second.  The  statements  of  the  at- 
torney were  improper,  and  in  the  highest 
degree  prejudicial,  and  for  those  causes  the 
judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial."  In  Smith  v.  Peo- 
ple, 8  Colo.  457,  8  Pac.  920,  the  defendant 
was  charged  with  the  crime  of  receiving 
stolen  property.  The  prosecutor,  in  the 
course  of  his  argument,  stated  "  that  he  had 
further  expected  to  prove,  as  stated  in  his 
opening,  that  the  defendant  had  murdered 
Molly  Gorman."  The  supreme  court  of  Col- 
orado, in  discussing  this  action  of  the  pros- 
ecutor, said:  "The  action  of  the  prosecut- 
ing officer,  as  above  set  forth  in  the  record, 
constitutes  gross  misconduct  on  his  part, 
and  a  total  disregard  of  the  legal  rights  of 
the  prisoner.  It  manifests  a  disposition  to 
ijjnore  the  plainest  principles  of  law  in  re- 
lation to  the  trial  of  criminal  offenses,  and 
exhibits  contempt  for  the  authority  and  dig- 
nity of  the  court  of  which  he  was  then  an 
officer.  Such  statements,  coming  from  the 
acting  district  attorney  at  the  time  and  in 
the  manner  made,  must  have  been  highly 
prejudicial  to  the  cause  of  the  defendant. 
They  were  not  only  made  by  an  officer  of 
the  court,  but  they  were  made  in  the  clos- 
ing or  last  speech  to  the  jury,  when  there 
was  no  opportunity  for  defendant's  counsel 
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to  criticise  or  answer  them.  No  such  facts 
had  been  received  in  evidence,  and  they  were 
not  only  wholly  outside  the  evidence,  but 
totally  irrelevant  to  the  subject-matter  of 
the  trial.  The  officer  could  have  had  but 
one  motive  in  view  in  the  course  pursued  by 
him,  viz,,  to  prejudice  the  jury  against  the 
prisoner  by  charging  her  with  the  commis- 
sion of  graver  crimes  than  the  offense  for 
which  she  was  being  tried."  In  Holder  v. 
State,  58  Ark.  473,  25  S.  W.  279,  the  de- 
fendant was  prosecuted  on  the  charge  of 
murder,  and  in  the  course  of  his  cross-ex- 
amination the  prosecutor  asked  him,  among 
other  things:  "Is  it  not  a  fact  that  you 
had  committed  rape  in  Texas,  and  left  there 
for  that  reason?"  Battle,  J.,  speaking  for 
the  court,  concerning  this  question,  says: 
"  The  action  of  the  attorney  for  the  state 
was  highly  reprehensible.  A  prosecuting  at- 
torney is  a  public  officer,  *  acting  in  a  quasi 
judicial  capacity.'  It  is  his  duty  tx>  use  all 
fair,  honorable,  reasonable,  and  lawful 
means  to  secure  the  conviction  of  the  guilty 
who  are  or  may  be  indicted  in  the  courts  of 
his  judicial  circuit.  He  should  see  that  they 
have  a  fair  and  impartial  trial,  and  avoid 
convictions  contrary  to  law.  Nothing  should 
tempt  him  to  appeal  to  prejudices,  to  per- 
vert the  testimony,  or  make  statements  to 
the  jury,  which,  whether  true  or  not,  have 
not  been  proved.  The  desire  for  success 
should  never  induce  him  to  endeavor  to  ob- 
tain a  verdict  by  arguments  based  on  any- 
thing except  the  evidence  in  the  case,  and 
the  conclusions  legitimately  deducible  from 
the  law  applicable  to  the  same.  To  convict 
and  punish  a  person  through  the  influence 
of  prejudice  and  caprice  is  as  pernicious  in 
its  consequences  as  the  escape  of  a  guilty 
man.  The  forms  of  law  should  never  be 
prostituted  to  such  a  purpose."  The  Mis- 
souri court  of  appeals,  in  the  case  of  StOrte 
V.  Trott,  36  Mo.  App.  29, — a  gambling  case, 
—  in  discussing  the  conduct  of  the  prose- 
cutor in  cross-examining  the  accused,  and 
asking  him  if  he  had  not  played  cards  for 
money  before,  said:  "The  question  thus 
put  to  the  witness  by  the  state's  attorney 
was  not  only  not  pertinent  to  the  witness's 
direct  examination  or  to  the  issues,  but  it 
was  inadmissible  as  evidence  against  him  on 
any  theory,  and  it  thrust  into  the  minds  of 
the  jurors  an  irrelevant  matter,  which  was 
highly  prejudicial  to  the  accused."  In  the 
case  of  the  People  v.  Cahoon,  88  Mich.  466, 
50  N.  W.  384,  the  court,  in  commenting 
upon  the  action  of  the  prosecutor  in  making 
remarks  in  the  presence  of  the  jury  as  to 
the  purpose  of  the  evidence  he  was  offering, 
said:  "Zeal  in  a  prosecuting  attorney  is 
entitled  to  the  highest  commendation,  but 
that  zeal  must  be  exercised  within  proper 
limits.  ...  In  criminal  cases  the  pros- 
ecuting attorney  is  a  public  officer,  acting 
in  a  quasi  judicial  capacity.  Juries  very 
properly  regard  him  ae  unprejudiced,  im- 
partial, and  nonpartisan;  and  insinuations 
thrown  out  by  him  regarding  the  credibility 
of  witnesses  for  the  defense  are  calculated 
to  prejudice  the  defendant."  To  the  same 
effect,  see  Oale  v.  People,  26  Mich.  166; 
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People  v.  Devine,  95  GbI,  ^31,  30  Pac  378; 
People  V.  Lee  Chuck,  78  Cal.  327,  20  Pao. 
719;  People  v.  Ah  Len,  92  Cal.  282,  28  Pac 
286. 

It  will  be  observed  from  the  foregoing 
authorities  that  the  courts  do  not  look  with 
favor  upon  the  aiition  of  proeecutors  in  go- 
ing beyond  any  possible  state  of  facts  which 
can  be  material  as  to  the  guilt  or  innocence 
of  the  defendant  in  a  pfu*ticular  case  for 
which  he  is  upon  trial.  Prosecutors  too 
often  forget  that  they  are  a  part  of  the  ma- 
chinery of  the  court,  and  that  they  occupy 
an  official  position,  which  necessarily  leact 
jurors  to  give  more  credence  to  their  state- 
ments, action,  and  conduct  in  the  course  of 
the  trial  and  in  the  presence  of  the  jury* 
than  they  will  give  to  counsel  for  the  ac- 
cused. It  seems  that  they  frequently  exert 
their  skill  and  ingenuity  to  see  how  far  they 
can  trespass  upon  the  verge  of  error,  and 
generally  in  so  doing  they  transgress  upon 
the  rights  of  the  accused.  It  is  the  duty  of 
the  prosecutor  to  see  that  a  defendant  ha» 
a  fair  trial,  and  that  nothing  but  competent 
evidence  is  submitted  to  the  jury,  and  above 
all  things  he  should  guard  against  anything: 
that  would  prejudice  the  minds  of  the  ju- 
rors, and  tend  to  hinder  tnem  from  consid- 
ering only  the  evidence  introduced.  When 
he  has  submitted  all  the  facts  in  the  case 
to  the  jury  he  should  be  content,  but  he 
should  never  seek  by  any  artifice  to  warp 
the  minds  of  the  jurors  by  inferences  and  in- 
sinuations. In  the  case  at  bar  it  is  apparent 
at  once  that  the  questions  of  the  special 
prosecutor  were  calculated  to  prejudice  the 
jury,  and  lead  them  to  believe  that  the  de- 
fendant, who  was  then  on  trial,  was  a  bad 
and  dangerous  man  in  a  community,  and 
that  he  had  been  guilty  of  a  similar  offense 
prior  to  the  one  alleged,  and  that  his  coi>- 
duct  with  other  young  girls  had  brought 
about  the  death  of  his  own  wife;  and  uiis 
was  sought  to  be  made  more  forcible  by 
asking  the  defendant's  son  if  he  had  not 
made  such  statement  himself, —  facts  which 
were  wholly  foreign  to  the  case  upon  trial. 
It  could  not  be  material  in  any  view  of  the 
case.  It  was  not  proper  cross-examination, 
and  upon  no  view  or  theory  of  the  case  was 
it  admissible.  In  this  case  the  objection  to 
one  of  the  questions  was  sustained,  but  coun- 
sel continued  to  ask  practically  the  same 
question.  The  defendant's  attorney  objected 
to  the  conduct  of  the  counsel,  and  finally  the 
court  overruled  the  objection  of  defendant's 
counsel  to  a  very  similar  question,  as  will 
b^  seen  from  the  portion  of  the  record 
quoted.  From  this  ruling  of  the  court  tho 
jury  had  a  right  to  believe  that  the  evi- 
dence was  competent  for  them  to  consider. 

Another  thing  which  appears  in  this  case^. 
and  makes  the  error  more  prejudicial  to  tho 
rights  of  defendant,  is  the  fact  that  the  evi- 
dence was  of  the  most  conflicting  and  un- 
satisfactory character;  so  much  so  that  we 
cannot  doubt  that  the  conduct  of  counsel  and 
the  incompetent  evidence  admitted  did  ac- 
tually prejudice  defendant 

It  is  urged  by  the  attorney  general  that 
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an  ezoeption  to  the  action  of  the  aanstazit 
prosecutor  and  the  rulings  of  tke  court  was 
not  properly  saved.  We  are  unable  to  agree 
witk  this  contention.  The  record  above 
quoted  shows  that  defendant's  counsel  twice 
objected  to  the  questions,  and  once  took  ex- 
ception to  the  action  of  counsel  for  the  state 
in  persisting  in  substantially  repeating  the 
question.  Attorneys  should  be  careful  in 
making  their  objections  and  saving  their  ex- 
ceptions, but  we  think  they  have  sufficiently 
done  so  in  this  case. 

After  the  defendant  had  rested  his  ease, 
the  state  examined  the  witness  Mary  Phil- 
lips in  rebuttal,  and  asked  her  if  eiie  had 
had  such  a  conversation  with  the  witness 


Daniel  Irwin  as  had  been  set  forth  in  the 
question  asked  of  Irwin,  and  she  answered 
in  the  affirmative.  The  defendsmt  assigns 
the  admission  of  this  evidence  as  error.  The 
record,  however,  does  not  show  any  objection 
made  to  the  question,  but  it  is  well  enough 
here  to  observe  that  the  evidence  was  dearly 
inadmissible  as  against  the  defendant,  and 
the  fact  that  it  was  given  under  the  guise  of 
impeachment  of  the  witness  Daniel  Irwin 
did  not  make  it  competent. 

The  judgment  of  the  District   Court  i« 
reversed,  and  cause  remanded. 

Svlli-nuit  Ch.  J.«  and  Stoekslas^'f  Jf 

concur. 


IOWA  SUPREME  COURT, 


B.  F.  LONG 

V, 

Nannie  Belle  WILSON  et  al.,  Appts. 
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A  Jvdffinent  In  m  suit  bet^reen  the 
o^rner  of  property  abnttlns  on  a 
hlffliw^ay-  and   the  mnnidpality  to  es* 

tmbllsh  the  boundary  of  the  highway  Is  not 
ooncloslve  on  the  owner  of  the  property  lo- 
cated on  the  opposite  side  of  the  street,  who 
Is  not  made  a  party  to  the  salt,  and  whose 
access  to  aad  from  his  property  will  be  inter- 
fered with  if  the  boundaries  so  established 
prevail. 

(January  28,  1903.) 

APPP!AL  b^  defendants  from  a  judgment 
of  the  District  Court  for  Dallas  County 
in  favor  of  plaintiff  in  an  action  to  prevent 
the  obstruction  of  a  highway.    Affirmed, 

Statement  by  I«add,  J.: 

The  petition  alleged  that  plaintiff  ao- 
ouired  lots  5,  6,  and  7  in  block  3,  abutting 
Fifth  street,  in  Tyler's  addition  to  Perry,  in 
1892,  and  shortly  thereafter  occupied  them 
as  a  homestead  for  himself  and  family,  and 
has  continued  to  do  so  since;  that  said 
street  is  70  feet  wide,  and  the  only  one 
through  which  plaintiff  has  convenient  ac- 
cess to  said  property.  It  also  averred  facts 
which,  if  true,  indicate  that  said  street, 
through  dedication-,  had  become  a  public 
street  of  the  city  before  defendants  acquired 
block  4  of  said  addition,  in  November,  lUOo, 
and  that  they  have  since  encroached  on  said 
street  by  erecting  a  dwelling  house,  building 
a  fence,  and  planting  shade  trees  up  to  with- 
in 13  feet  of  the  east  line  of  plaintiff's  lots, 
and  threaten  by  other  obstructions  to  pre- 
vent the  use  of  all  the  said  street,  save  said 
strip  13  feet  wide  along  the  east  side  of 

Elainfiff's  lots,  and  thereby  interfere  with 
is  access  to  his  property,  and  the  comfort 


and  enjoyment  of  it  as  a  home,  and  greatly 
diminish  its  value.  Plaintiff  prayed  that 
these  obstructions  be  abated,  and  defendants 
enjoined  from  encroaching  on  said  street. 
In  the  third  division  of  the  answer  the  de- 
fendants aver  that  they  acquired  said  block 
4  (describing  it)  of  the  Security  Investment 
Company  of  Baltimore  November  27,  1000; 
that  prior  to  that  time,  December  19,  1899, 
said  company  commenced  an  action  against 
the  city  of  Perry  to  establish  the  boundaries 
of  said  block,  and  to  quiet  title  against  said 
city;  that  said  city  appeared  and  answered; 
that  decree  was  entered,  as  prayed,  confirm- 
ing the  boundaries  of  said  blodc  as  claimed 
by  defendants.  Copies  of  the  pleadings  and 
decree  in  that  case  were  set  out  as  part  of 
the  answer.  To  this  division  the  plaintiff 
interposed  a  general  demurrer,  and  aiso  that 
tne  adjudication  was  not  binding  on  plain- 
tiff, as  he  was  not  a  party  to  the  action. 
The  demurrer  was  sustained,  and  defendants 
appeal. 

Messrs,  Oiddlnsa  9t  Wlaesa't  'or  ap- 
pellants: 

Plaintiff  in  this  case  being  a  citizen  and 
property  owner  of  the  city  of  Perry  at  tho 
time  of  the  commencement  and  trial  of  the 
case  of  Security  Investment  Co.  v.  Perry,  up- 
on the  trial  of  which  case  the  issue  was 
made  and  determined,  as  between  said  par- 
ties, as  to  whether  or  not  the  particular 
piece  of  property  now  in  dispute  constituted 
a  portion  of  the  public  street,  and  that  de- 
termination being  adverse  to  the  city,  ft  is 
binding  upon  the  city  and  upon  all  the  resi- 
dents and  property  owners  thereof. 

The  fee  title  to  all  public  streets  and  al- 
leys is  in  the  city,  llie  purchaser  of  town 
and  city  property  acquires  no  ownership  or 
interest  in  the  streets  adjoining  such  prop- 
erty other  than  that  which  is  given  to  the 
whole  public. 

Milbum  V.  Cedar  Rapids,  12  Iowa,  246. 


Nora. —  As  to  ric^ht  U  person  injui^  by 
abandonment  or  vacation  of  highway  to  recover 
damages,  see,  in  tliia  series,  note*  to  Selden  v. 
JacksoaviUe  (Pla.)  14  L.  R.  A.  370,  and  People 
em  rel.  Hart  v.  Marin  County  (Cal.)  26  L.  B.  A. 
40  L.  R.  A. 


059 :  also  Chicago  v.  Burcky  (lU.)  29  L.  R.  A. 
569;  Dantzer  v.  Indianapolis  Union  R.  Co. 
(Ind.)  84  L.  R.  A.  769;  Re  Melon  Street  (Pa.) 
38  L.  R.  A.  276 ;  and  Cram  v.  Laconia  (N.  H.> 
57  L.  B.  A.  282. 
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The  city  may  vacate  a  street  without  no- 
tice to  the  property  owners. 

Dempsey  v.  Burlington,  66  Iowa,  687,  24 
X.  W.  508. 

It  was,  therefore,  the  proper  party  in  the 
former  litigation,  and  its  officers,  in  defend- 
ing said  suit,  represented,  not  only  the  city, 
but  all  citizens  and  property  owners  thereof. 

2  Black,  Judgm.  §  584 ;  Oaskill  v.  Dudley, 
6  Met.  646,  39  Am.  Dec.  760 ;  Chase  v.  Mer- 
rimack Bank,  19  Pick.  664,  31  Am.  Dec. 
103 ;  McLoud  v.  Selhy,  10  Conn.  390,  27  Am. 
Dec.  689;  Vaust  v.  Baumgartner,  113  Ind. 
139,  15  N.  E.  337;  Zearing  v.  Raber,  74  111. 
413;  Maywood  Co.  v.  May  wood,  118  ill.  61, 
6  N.  E.  866;  Ft.  Dearborn  Lodge  No.  214, 
£.  0.  0.  F.  V.  Klein,  115  111.  177,  56  Am. 
Rep.  133,  3  N.  E.  272;  Greenl.  Ev.  613. 

The  questions  of  title  and  the  right  of 
possession,  and  of  dedication  and  acceptance, 
appear  to  have  been  passed  upon  and  deter- 
mined in  favor  of  appellant's. 

The  judgment  is  conclusive  upon  any 
rights  which  the  appellee  might  have,  be- 
cause his  rights  are  dependent  upon  those 
of  the  village. 

maon  V.  Comsiock,  150  111.  303,  37  N.  E. 
207 :  Detroit  v.  Ellis,  103  Mich.  612,  27  L. 
R.  A.  211,  61  N.  W.  886;  Sauls  v.  Freeman, 
24  Fla.  209,  4  So.  525;  Lyman  v.  Faris,  53 
Iowa,  498,  5  X.  W.  621 ;  Cannon  v.  Nelson, 
83  Iowa,  242,  48  N.  W.  1033;  Hilliard  v. 
Griffin,  72  Iowa,  331,  33  N.  W.  156;  Dicken 
v.  Morgan,  59  Iowa,  157,  13  N.  W.  57. 

Messrs.  H.  A.  Hoyt  and  WKite  A 
Clarke,  for  appellee: 

The  abutting  property  owner  has  rights 
in  the  street  distinct  from  the  rights  of  the 
general  public. 

Cook  V.  Burlington,  30  Iowa,  94,  6  Am. 
Rep.  649;  Mi  lb  urn  v.  Cedar  Rapids,  12  Iowa, 
24(>;  Warren  v.  Lyons  City,  22  Iowa,  351; 
Pciiingill  v.  Dcvin,  35  Iowa,  344;  Stanley 
v.  Davenport,  54  Iowa,  463,  37  Am.  Rep. 
216,  2  N.  W.  1064,  6  N.  W.  706;  Lathrop  v. 
Central  Iowa  R.  Co.  69  Iowa,  105,  28  N.  W. 
465;  Cadle  v.  Muscatine  Western  R.  Co.  44 
Iowa,  11;  Lefper  v.  Burlington,  18  Iowa, 
301 :  Fisher  v.  Beard,  40  Iowa,  625 ;  Jenks 
v.  Lansing  Lumber  Co.  97  Iowa,  347,  66  N. 
\V.  231. 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

For  the  purpose  of  this  case,  the  aver- 
ments of  the  petition  and  third  division  of 
I  he  answer  must  be  treated  as  true.  If  so, 
then  defendants  are  encroaching  upon  and 
obstructing  the  only  street  by  which  plain- 
tiff has  convenient  access  to  his  homestead 
abutting  thereon.  The  defendants  justify 
this  by  a  decree  in  an  action  wherein  their 
grantor  was  plaintiff  and  the  city  of  Perry, 
within  whose  limits  the  property  is  located, 
was  defendant,  awarding  said  grantor  all  of 
said  street,  save  a  strip  13  feet  wide  along 
the  east  side  of  plaintiff's  lots,  as  a  part  of 
block  4  to  the  east,  and  belonging  to  them. 
Plaintiff  was  not  a  party  to  that  action. 
1^  he  bound  by  the  adjudication?  As  con- 
tended by  appellant,  the  decree  is  binding 
upon  all  citizens  of  the  city  of  Perry  having 
00  L.  R.  A. 


no  interest  in  the  street,  other  than  as  indi- 
vidual members  of  the  general  public.  The 
legally  constituted  authorities  of  the  city 
stand  for  and  instead  of  its  citizens,  and 
may  be  said  to  represent  them  in  such  liti- 
gation. Clark  V.  Wolf,  29  Iowa,  197;  Ly- 
man v.  FaHs,  53  Iowa,  498,  6  N.  W.  621; 
Cannon  v.  Nelson,  83  Iowa,  242,  48  N.  W. 
1033;  Dicken  v.  Morgan,  59  Iowa,  167,  13 
N.  W.  57.  This  is  not  questioned.  What 
appellee  contends  is  that,  as  owner  of  the 
property  abutting  on  the  alleged  street,  he 
has  a  right  to,  and  interest  in,  the  street, 
distinct  and  different  from  that  of  the  gen- 
eral public.  This  doctrine  haa  been  express- 
ly recognized  in  this  state.  Cook  v.  Bur- 
lington, 30  Iowa,  94,  6  Am.  Rep.  649 ;  War- 
ren v.  Lyons  City,  22  Iowa,  351.  The  au- 
thorities are  practically  agreed  to  the  same 
effect.  Elliott,  Roads  &  Streets,  §  877.  It 
may  not  be  of  importance  to  the  general 
public  whether  a  particular  street  is  vacated 
or  not.  It  is  important  to  the  individual 
owner  of  abutting  property  that  he  shall  be 
able  to  get  to  and  from  his  residence  or  busi- 
ness, and '  that  the  public  shall  have  the 
means  of  getting  there  for  social  or  business 
purposes.  In  such  a  case  access  to  thor- 
ough-fares connecting  his  property  with 
other  parts  of  the  town  or  city  has  a  value 
peculiar  to  him,  apart  from  that  shared  in 
by  citizens  generally,  and  his  right  to  the 
street  as  a  means  of  enjoying  the  free  and 
convenient  ilse  of  his  property  has  a  value 
quite  as  certainly  as  the  property  itself. 
If  this  special  right  is  of  value, — and  it  is 
of  value  if  it  increases  the  worth  of  his  abut- 
ting premises, — then  it  is  property,  regard- 
less of  the  extent  of  such  value.  Surely  no 
argument  is  required  to  demonstrate  that 
the  deprivation  of  the  use  of  property  is  to 
that  extent  the  destruction  of  its  value.  Un- 
der the  allegations  of  the  petition,  then, 
shutting  off  the  approach  to  plaintiff's 
homestead  was  the  taking  of  his  property, 
and  of  this  there  has  been  no  adjudication. 
Hayncs  v.  Thomas,  7  Ind.  38;  Lackland  v. 
North  MissouH  R.  Co.  31  Mo.  180;  Brad- 
bury V.  Walton,  94  Ky.  167,  21  S.  W.  869; 
Heller  v.  .A-tchison,  T.  d  S.  F.  R.  Co.  28  Kan. 
625 :  Heinrich  v.  St.  Louis,  125  Mo.  424,  28 
S.  VV.  626;  Bannon  v.  Rohmeiser,  90  Ky.  48, 
13  S.  W.  444;  Abendroth  v.  Manhattan  R, 
Co.  122  N.  Y.  1,  11  L.  R.  A.  634,  25  N.  E. 
496 ;  Cincinnati  d  8.  G.  Ave.  Street  R.  Co.  v. 
Cummiiisvillc,  14  Ohio  St.  523;  Anderson  v. 
Turbeville,  6  Coldw.  150.  As  said  in  Hein- 
rich V.  St.  Louis,  125  Mo.  424,  28  S.  W.  626; 
"  'There  is  no  doubt  but  a  property  owner 
has  an  easement  in  a  street  upon  which  his 
property  abuts  which  is  special  to  him,  and 
should  be  protected.'  While  the  owner  of 
a  lot  on  a  public  street  has  the  same  right 
to  the  use  of  a  street  that  rests  in  the  pub- 
lic, he  at  the  same  time  has  other  rights 
which  are  special  and  peculiar  to  him,  and 
the  right  of  ingress  and  egress  is  one  of 
them.  This  right  of  access  is  appurtenant 
to  his  lot,  and  is  private  property.  To  de- 
stroy that  right  is  to  damage  his  property, 
and.  when  this  is  done  for  the  public  good, 
46 
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Uio  public  must  make  just  compensation 
therefor.'' 

We  are  not  questioning  the  power  of  the 
legislature,  through  the  municipality,  to  va- 
cate streets.  That  has  been  fully  recognized 
by  this  court.  McLachlan  v.  Grayf  105 
Iowa,  250,  74  N.  W.  773,  and  cases  cited. 
Conceding  such  power,  it  does  not  follow 
that  it  may  be  exercised  without  compensat- 
ing abutting  owners  for  the  damages  occa- 
sioned thereby.  Paul  v.  Carver,  24  Pa.  207, 
64  Am.  Dec.  649,  and  MoOee'a  Appeal,  114 
Pa.  470,  8  Atl.  237,  are  often  cited  as  an- 
nouncing that  compensation  cannot  be  ex- 
acted in  event  of  the  vacation  of  a  street. 
Although  the  opinions  broadly  state  this,  it 
is  to  be  observed  that  they  were  causes  in 
which  the  municipalities  were  sought  to  be 
enjoined  from  exercising  the  power  to  va- 
cate, and  did  not  necessarily  involve  the 
right  of  the  abutter  to  recover  damages. 
The  power  to  vacate  as  we  think,  does  not 
necessarily  depend  on  the  absence  of  the 
right  to  recover  damages  for  the  taking  of 
private  property.  Damages  might  be  award- 
ed in  a  subsequent  action.  But  these  cases 
are  to  be  further  distinguished,  in  that  the 
public  had  but  an  easement,  and  the  vaca- 
tion amounted  to  no  more  than  a  surrender 
of  this  to  the  owner  of  the  fee.  They  seem 
in  this  respect  to  be  in  harmony  with  our 
own  decisions  relating  to  the  vacation  of  a 
country  highway.  In  deciding  this  ques- 
tion, the  court,  in  Brady  v.  'Shinkle,  40 
Iowa,  576,  said:  "That  a  landowner  may 
sustain  damage,  according  to  the  common 
acceptation  of  the  word,  on  account  of  a  va- 
cation of  a  highway,  as  stated  in  the  ques^ 
tion,  cannot  be  doubted.  It  is  equally  true 
that  inconvenience  and  damage  may  result 
to  him  by  closing  a  road  which  is  miles  away 
from  his  land.  A  farmer  may  suffer  serious 
loss  and  inconvenience  by  the  vacation  of  a 
highway  over  which  he  is  accustomed  to 
travel  and  haul  the  productions  of  his  farm 
to  market,  though  his  land  abuts  upon  no 
part  of  it.  All  who  use  the  road  suffer  in 
the  same  way.  While  one  may  be  more 
largely  injured  than  others,  he  yet  sustains 
damages  of  the  same  character  and  nature 
which  all  who  use  the  road — the  public  gen- 
erally— suffer.  While  the  road  exists,  he 
has  a  right  to  the  easement.  But  this  right 
is  not  different  from  that  enjoyed  by  the 
public  generally.  His  right,  then,  is  such 
as  is  enjoyed  by  the  public.  His  damages 
are  those  shared  by  the  public,  and  no  oth- 
er." Sec  also  Grove  v.  Allen,  92  Iowa,  619, 
61  X.  W.  175;  McKinney  v.  Baker,  100 
Iowa,  302,  69  N.  W.  683.  This  is  the  pre- 
vailing rule.  Levee  Dist,  No.  9  v.  Fanner, 
101  Cal.  178,  23  L.  R.  A.  388,  35  Pac.  569 ; 
State  ex  rcl.  Johnson  v.  Deer  Lodge  County, 
19  Mont.  582,  49  Pac.  147.  See  Contra, 
Pearsall  v.  Eaton  County,  74  Mich.  558,  4 
L.  K.  A.  193,  42  N.  W.  77'. 

Tn  the  vacation  of  an  ordinary  highway, 
outside  of  a  city  or  town,  all  that  is  done  is 
to  yield  control  of  the  easement  in  the  land, 
and  the  right  of  exclusive  posRession  passes 
to  the  owner,  to  be  occupied  a,s  a  private 
wav,  or  otherwise,  as  he  pleases.  Its  dis- 
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continuance  does  not  of  necessity  cut  off  ac- 
cess to  his  property.  The  public  merely 
ceases  to  keep  up  and  repair  the  strip  of 
land  as  a  highway.  The  situation,  although 
analogous  in  some  respects,  is  different  with 
a  town  or  city  street.  The  abutting  lot 
owner  cannot  complain  if  the  street  be  left 
in  precisely  the  same  condition  as  a  country 
road.  The  municipality  owes  him  no  legal 
duty  of  improving  it  Upon  its  vacation, 
however,  the  fee,  remaining  in  the  city  or 
town,  may  be  devoted  to  whatever  purposes 
it  may  choose,  and  hence  access  be  entirely 
cut  off.  It  may  be  diverted  absolutely  from 
the  purposes  for  which  dedicated,  and  this 
brings  us  to  the  main  distinction  between 
a  country  highway  and  a  street.  The  for- 
mer is  established  by  law  for  the  public; 
the  owner  usually  bein^  paid  value  for  a 
mere  easement  in  his  land,  though  there 
may  be  gratuitous  dedication.  Title  to  the 
streets  of  a  city  or  town  is  acquired  by 
grant,  with  the  implied  right  of  ingress  and 
egress  in  the  abutting  lot  owner;  uie  grant- 
or or  the  party  making  the  dedication  to  the 
city  or  town  saying  to  him :  "This  right  of 
ingress  and  egress  you  shall  have.'*  Brad- 
bury V.  Walton,  94  Ky.  163,  21  S.  W.  869. 
By  accepting  the  street,  the  obligation  to  keep 
it  open  and  afford  the  dedicator  or  his  gran- 
tees, near  or  remote,  access  to  abutting  lots, 
is  clearly  implied;  and  though,  under  the 
plenary  powers  of  the  legislature  over  all 
streets  and  highways,  it  may  be  vacated,  the 
damages  occasioned  thereby  cannot  be  said 
to  be  those  shared  with  the  public  generally, 
as  in  the  case  of  a  country  road,  but  are  in 
large  part  peculiar  to  himself.  Anderson  v. 
Turbeville,  6  Coldw.  150;  Selden  v.  Jackson- 
ville, 28  Fla.  558,  14  L.  R.  A.  370,  10  So. 
457 ;  Moose  v.  Carson,  104  N.  C.  431,  7  L, 
R.  A.  548,  10  S.  E.  689 ;  Rensselaer  v.  Leo- 
pold, 106  Ind.  29,  6  N.  £.  761,  and  cases 
previously  cited;  People  ex  rel.  Hart  v.  Ma- 
rin County,  26  L.  R.  A.  669,  and  note  in 
which  decisions  are  collected  ( 103  Csl.  223, 
37  Pac.  203). 

Damages  incident  to  the  occupation  of  the 
street  by  a  railroad  are  denied,  in  the  ab- 
!«ence  of  statute,  because  the  inconvenience 
occasioned  thereby  is  shared  in  by  the  citi- 
zens generally.  Nor  do  courts  look  favor- 
ably on  claims  based  on  the  mere  inconven- 
ience arising  from  the  closing  of  streets, 
when  another  approach  remains.  Kings 
Countv  F,  Ins.  Co.  v.  Stevens,  101  N.  Y, 
•111,  5  N.  E.  353;  FeaHng  v.  Irwin,  65  X. 
V.  480;  Dantzer  v.  India^iapolis  Union  R. 
Co.  141  Ind.  604,  34  L.  R.  A.  769,  39  N.  E. 
223.  And  no  consideration  will  be  given  the 
claims  of  owners  of  land  not  abutting  there- 
on. Smith  V.  Boston,  7  Cush.  254;  East  St. 
Louis  V.  O'Flynn,  119  111.  200,  59  Am.  Rep. 
71>5,  10  N.  E.  395;  HeUer  v.  Atchison,  T.  d 
S.  F.  R.  Co.  28  Kan.  625. 

The  point  involved  was  touched  in  Bart 
V.  Oskaloosa,  45  Iowa,  276.  The  ruling 
there  affirmed  sustained  a  demurrer  to  a  pe- 
tition that,  while  alleging  the  vacation  of 
the  street,  also  asserted  that  access  to  the 
dwelling  house  was  greatly  obstructed,  not 
cut  off.     It  was  held  that  the  city  had  the 
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power  to  vacate,  and  that  damages  could 
not  be  recovered  for  the  partial  use  thereof 
by  the  railroad;  but  in  the  course  of  the 
opinion,  after  referring  to  the  statute,  the 
court  said:  "This  section  clearly  confers 
upon  the  city  the  power  exercised  in  this 
case,  and  for  an  exercise  of  this  legal  right 
the  city  cannot  be  made  to  respond  in  dam- 
ages." But  the  case  has  not  been  treated  in 
subsequent  decisions  as  disposing  of  the 
question.  Thus,  in  Stubenrauck  v.  Neyen- 
eschf  54  Iowa,  667,  7  N.  W.  1,  it  was  men- 
tioned njid  treated  as  open,  but  a  decision  of 
it  expressly  disclaimed;  Barr  v.  Oskaloosa 
being  cited.  In  William8  v.  Carey,  73  Iowa, 
194,  34  N.  W.  813,  the  court  said  that  the 
use  of  the  street  in  Barr's  Case  had  not  been 
diverted,  but  was  "still  devoted  to  a  public 
use.  different,  possibly,  from  the  one  intend- 
ed by  the  proprietor  who  laid  out  the  town." 
The  'writer  of  the  opinion  had  spoken  for  the 
court  in  Cook  v.  Burlington,  30  Iowa,  94,  6 
Am.  Kep.  649,  and  quoted  with  approval 
language  from  an  Ohio  case  which  so  clear- 
ly expresses  our  conclusion  that  it  will  bear 


'  repetition :  "The  lot  owners  have  a  pecul- 
iar interest  in  the  street,  which  neither  the 
local  nor  general  public  can  pretend  to 
claim;  a  private  right  in  the  nature  of  an 
incorporeal  hereditcunent  legally  attached  to 
the  contiguous  grounds  and  the  erections 
thereon ;  an  incidental  title  to  certain  facili- 
ties and  franchises  assured  to  them  by  con- 
tract and  by  law,  and  without  which  their 
property  would  be  comparatively  of  little 
value.  This  easement  appendant  to  the  lots, 
unlike  any  right  of  one  lot  owner  in  the  lot 
of  another,  is  as  much  property  as  the  lot 
itself." 

Having  determined  all  necessary  to  a  de- 
cision of  this  case,  the  question  of  liabilily 
for  damages  ought  to  be  deferred  until  di- 
rectly involved.  It  follows  that,  as  plaintiff 
had  an  interest  in  the  street  apart  and  dis- 
tinct from  that  enjoyed  by  citizens  gener- 
ally, the  adjudication  against  the  city  ^f 
Peiry  was  not  binding  on  him,  and  the  de- 
murrer was  rightly  sustained.  Hine  v. 
Keokuk  d  D.  M,  R,  Co,  42  Iowa,  636. 

Affirmed. 


KKNTUCKY  COURT  OF  APPEALS. 


City  of  CAMPBELLSVILLE,  Appt., 

V, 

Jacob  ODEWALT. 


(. 


.Ky. 


.) 


1.  An  ordinance  nnbjectinflr  one  In  pos- 
session of  premises  on  Trbicb  liquor 
is  sold,  disposed  of,  obtained,  or  furnished 
in  violation  or  evasion  of  law,  to  fine,  whether 
the  act  Is  with  his  knowledge  or  consent  or 
not,  violates  a  constitutional  provision  that 
absolute  and  art)ltrary  power  over  the  lives, 
liberty,  and  property  of  freemen  exists  no- 
where In  the  republic. 

2.  Tbe  burden  of  provingT  tbat  tbe  act 
ira-an  not  >ritl&  his  knofvledar«  or  con- 
sent dees  not  rest  upon  one  on  whose  prem- 
ises liquor  is  illegally  sold,  where  the  evi- 
dence of  the  prosecution  shows  merely  that 
the  liquor  was  procured  in  defendant's  build- 
ing from  a  person  unknown. 

{Hoh9on,  0*Rear,  and  Settle,  J  J.,  disaent.) 

(B'ebruary  20,   1903.) 

APPEAL  by  pleantiff  from  a  judgment 
of  the  Circuit  Court  for  Taylor  County 
in  favor  of  defendant  in  a  proceeding  to  en- 
force a  penalty  for  violation  of  a  city  ordi- 
nance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  H.  W.  Rirea  and  H.  C.  Wood 
for  appellant. 

Paynter,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee  was  arrested  under  a  war- 


rant which  charged  that  **on  the  22d  day  of 
September,  1900,  in  the  county  aforesaid, 
the  said  Jacob  Odewalt  was  there  and  then 
in  possession  of  premises  on  which  liquor 
was  sold  to  one  Thomas  G.  Newton,  contrary 
to  the  form  of  the  statute  in  such  cases 
made  and  provided."  It  waa  based  upon  an 
ordinance  which  reads  as  follows:  "Be  it 
enacted  by  the  board  of  council  for  the  city 
of  Campbellsville,  Ky. :  That  any  person  in 
possession  of  the  premises  in  the  city  of 
Campbellsville,  Ky.,  on  which  liquor  is  sold, 
disposed  of,  obtained,  or  furnished  in  viola- 
tion or  evasion  of  law,  by  any  trick  or  meth- 
od whatever,  on  conviction  shall  be  fined  not 
less  than  twenty  dollars  ($20.00)  nor  more 
than  one  hundred  dollars  ($100.00)  for  each 
offense,  and  each  time  such  liquor  is  sold, 
disposed  of,  or  furnished  in  violation  or 
evasion  of  law  is  a  separate  offense.''  The 
ordinance  does  not  denounce  a  penalty  for 
selling  liquor  in  violation  of  law.  The  war* 
rant  was  obtained  upon  the  affidavit  of  Thos. 
6.  Newton,  the  party  to  whom  it  is  alleged 
the  liquor  was  unlawfully  sold.  It  does  not 
charge  the  appellee  with  selling  liquor,  but 
the  charge  is  that  "said  Jacob  Odewalt  was 
then  and  there  in  possession  of  the  premises 
on  which  the  liquor  was  sold."  The  evidence 
offered  is  to  the  effect  that  Newton,  in  a  back 
room  of  the  appellee's  store,  bought  from 
an  unknown  party  some  whisky  and  beer. 
There  was  no  evidence  showing  that  the  par- 
ty from  whom  Newton  bought  it  had  any 
connection  whatever  with  the  appellee  in  a 
i  business  way  or  otherwise,  or  that  the  appel- 


NoTE. — As  to  power  of  municipal  corporation  '  Hayes  (Cal.)  20  L.  R.  A.  701 ;  Ex  parte  Sikes 


to  regulate  sales  of  Intoxicating  liquors  gener- 
ally, see  notes  to  Champer  v.  Greencastle  (Ind.) 
24  L.  R.  A.  768.  and  State  v.  Karstendlek  (La.) 


(Ala.)  24  L.  R.  A.  774;  Swift  v.  People  ex  rel. 
Ferris  Wheel  Co.  (111.)  33  L.  R.  A.  470 ;  Ben- 
nett V.  Pulaski   (Tenn.)  47  L.  R.  A.  278;  Chl- 


39  L.  R.  A.  520;  also,  in  this  series,  Portner  '  cage  v.  Netcher  (111.)  48  L.  R.  A.  281;  and  De 
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lee  even  knew  him,  or  that  he  had  ever  been 
in  the  dtore  previous  to  or  since  that  time. 
The  court  below  gave  a  peremptory  instruc- 
tion to  the  jury  to  find  for  the  appellee, 
which  was  accordingly  done.  The  case  is 
not  briefed  by  counsel  for  appellee,  but  in 
tiie  brief  for  appellant  it  is  stated  that  the 
court  sustained  the  motion  for  peremptory 
instruction  upon  the  ground  that  the  ordi- 
nance in  question  was  unconstitutional. 
This  is  a  most  unusual  ordinance.  It  makes 
tlie  party  in  possession  of  the  premise*  re- 
sponsible for  an  act  that  he  never  had  an 
intention  to  commit;  for  an  act  that  he  did 
not  do  himself;  for  an  act  that  might  have 
been  done  by  another,  not  in  his  presence, 
but  without  his  knowledge  or  consent.  No 
pie:»umption  of  innocence  can  be  indulged; 
no  defense  can  be  made  to  the  prosecution; 
although  he  may  not  have  had  an  intention 
t<^  commit  the  offense,  although  he  never 
was  guilty  of  an  act  in  violation  of  law.  and 
although  he  hnd  no  knowledge  that  others 
were  engas^d  in  the  violation  of  law  upon 
his  premises.  Under  this  ordinance  parties 
oc#iild  enter  upon  the  yard  of  a  citizen  at 
midnight,  wlien  he  was  asleep,  sell  liquor  in 
.  violation  of  law,  and  in  consequence  of 
which  a  fine  could  be  imposed  upon  the  par- 
ty in  possession  of  the  premises.  A  practi- 
cal illustration  of  what  might  be  done  under 
the  ordinance  is  furnished  by  this  case. 
Xewton  testified  that  he  bought  it  from  a 
party  unknown  to  him.  He  then  swore  out 
a  warrant  for  the  appellee.  Appellee  can- 
not contradict  Newton,  because  he  fails  to 
give  the  name  oi  the  alleged  seller.  If  the 
ordinance  is  valid,  appellee  must  suffer  the 
imposition  of  the  fine  with  practically  a  de- 
nial of  the  right  to  defend  himself  against 
the  charge.  If  a  legislature  or  common 
council  of  a  municipality  can  enact  such  a 
law  as  this,  and  it  is  valid,  they  could  enact 
a  law  which  would  (*ompel  an  occupant  of 
premises  to  pay  all  kinds  of  fines  and  sub- 
mit to  all  kinds  of  imprisonment  for  all 
kinds  of  offenses  which  might  be  committed 
upon  his  premises  without  his  knowledge  or 
consent.  While  a  zeal  to  punish  persons 
who  sell  liquor  in  violation  of  law  is  com- 
mendable, yet  it  must  be  confined  to  the  en- 
actment and  enforcement  of  laws  which  do 
not  arbitrarily  deprive  citizens  of  their  lib- 
erty and  property.  Section  2  of  the  Bill  of 
Rights  reads  as  follows:  "Absolute  and  ar- 
bitrary power  over  the  lives,  liberty,  and 
property  of  freemen  exists  nowhere  in  a  re- 
public, not  even  in  the  largest  majority." 
We  cannot  conceive  of  a  greater  attempt  at 
the  exercise  of  arbitrary  power  than  in  the 
enactment  of  the  ordinance  in  question.  Un- 
der that  ordinance  a  citizen's  liberty  and 
property  can  be  taken,  although  he  has  done 
no  act  in  violation  of  law,  or  even  had  an 
intention  to  do  so.  The  exerci.<*e  of  the 
same  arbitrary  power  might  deprive  a  citi- 
zen of  his  life,  because,  if  this  ordinance  is 
valid,  a  law  might  be  enacted  of  the  name 
character  that  would  deprive  one  of  his  life, 
although  he  was  not  present,  and  although 
he  did  not  commit  a  wrongful  act,  or  have 
anv  knowledge  that  one  was  about  to  be 
OUL.  R.  A. 


committed.  The  ordinance  in  question  is 
quite  different  from  one  which  would  im- 
pose a  fine  upon  one  in  possession  of  prem- 
ises for  suffering  or  permitting  liquor  to  be 
sold  thereon.  To  interpolate  words  to  de- 
scribe that  offense  would  be,  in  effect,  adopt- 
ing a  new  ordinance.  The  offense  imder 
such  an  ordinance  would  not  be  for  being  in 
possession  of  premises  upon  wliich  the 
wrongful  act  was  committed,  but  for  the  act 
of  suffering  or  permitting  the  wrongful  act 
of  another  to  take  place  on  his  premises. 
Such  an  ordinance  would  denounce  a  penal- 
ty for  an  act  which  the  ordinance  declared 
to  be  wrong,  while  the  ordinance  in  question 
in  effect  makes  one  guilty  of  the  wrongful 
act  of  another.  Our  opinion  is  that  the  or- 
dinance in  question  is  unconstitutional. 

It  is  suggested  that  the  peremptory  in- 
struction sliould  not  have  gone,  as  the  proof 
tended  to  show  that  appellee  was  in  posses- 
sion when  the  selling  took  place,  and  there- 
fore the  burden  shifted  to  him  to  show  that 
he  had  no  knowledge  of  it.  The  ordinance 
was  not  enacted  as  a  rule  of  evidence,  and 
to  determine  its  effect,  but  to  define  an  of- 
fense. If  it  were  proper  to  interpret  the 
ordinance  in  question  as  we  would  one  tnat 
complied  with  the  constitutional  require- 
ments, then  the  peremptory  instruction 
should  have  gone,  because  the  evidence  de- 
tailing the  circumstances  under  which  it 
was  sold  would  rebut  the  charge  that  he  suf- 
fered and  permitted  it  to  be  sold.  Bishop 
on  Statutory  Crimes,  §  132,  reads  as  fol- 
lows: "A  statute  will  not  generally  make 
an  act  criminal,  however  broad  may  be  its 
language,  unless  the  offender's  intent  con- 
curs with  his  act,  because  the  common  law 
does  not.  Hence  what  is  done  from  over- 
whelming necessity  is  construed  as  not  vio- 
lating a  statute,  however  contrary  to  its 
general  terms.  And  one  who,  while  careful 
and  circumsi^ect,  is  led  into  a  mistake  of 
facts,  and.  doing  what  would  be  in  no  way 
reprehensible  were  they  what  he  supposes 
them  to  be.  commits  what,  under  the  real 
facts,  is  a  violation  of  a  criminal  statute,  is 
guilty  of  no  crime,  because  such  is  the  rule 
of  the  conunon  law,  and  in  construction  it 
restricts  the  statute.  Yet  in  some  instan- 
ces of  this  sort  he  incurs  a  civil  liability.'* 
It  is  suggested  that  to  follow  the  doctrine  of 
this  stH-'tion  would  lead  us  to  hold  the  ordi- 
nance valid.  It  is  difficult  to  see  what  this 
has  to  do  >vith  the  case  under  consideration. 
The  first  part  of  it  is  to  the  effect  that  at 
common  law  it  was  essential  to  show  the  in- 
tent of  the  alleged  offender,  and  that  stat- 
utes do  not  generally  make  a  criminal  of- 
fense, unless  the  offender's  intent  concurs 
with  his  act.  To  enforce  the  ordinance  in 
question  it  is  necessary  to  interpolate  words 
describing  an  act  for  which  a  party  may  be 
prosecuted,  as  well  as  an  intention  to  com- 
mit it.  In  the  next  clause  of  the  section  it 
is  stated  that,  where  an  act  is  the  result  of 
"overwhelming  necessity,"  it  is  construed  as 
not  violating  a  statute,  however  contrary  to 
its  general  terms.  This  is  not  a  case  for 
the  application  of  such  a  principle,  because 
it  is  not  contended  that  any  act  was  done  in 
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this  case  as  the  result  of  "overwhelming  ne- 
oessity."  Again,  the  section  says:  "And 
one  who,  while  careful  and  circumspect,  is 
led  into  a  mistake  of  facts,  and,  doing  what 
would  be  in  no  way  reprehensible  were  they 
what  he  supposes  them  to  be,  commits  what, 
uiider  the  real  facts,  is  a  violation  of  a  crim- 
inal statute,  is  guilty  of  no  crime.**  We  are 
wholly  unable  to  see  the  remotest  applica- 
tion that  this  principle  has  to  the  case  un- 
der, consideration.  There  is  no  evidence 
here  that  the  appellee  was  led  to  do  an  act 
ajs  the  result  of  a  mistake  of  facts. 

It  is  suggested  that  certain  rules  of  in- 
terpretation, if  followed,  would  lead  to  the 
holding  of  the  ordinance  in  question  as 
valid.  One  of  these  rules  is  that  every  stat- 
ute ought  to  be  expounded,  not  according  to 
the  letter,  but  according  to  the  meaning; 
and  another  is  that  every  interpretation 
which  leads  to  an  absurdity  ought  to  be  re- 
jected; and,  again,  that  a  law  ought  to  be 
interpreted  in  such  manner  as  that  it  may 
have  effect,  and  not  be  vain  and  illusive. 
There  is  no  occasion  for  the  application  of 
the  first  rule  of  interpretation  mentioned, 
because  we  have  interpreted  the  statute  ac- 
cording to  its  letter  and  spirit,  and  condemn 
it  because  in  its  spirit  and  letter  it  is  viola- 
tive of  the  Constitution.  This  is  no  occa- 
sion for  the  application  of  the  second  rule, 
because  the  interpretation  we  have  given  the 
ordinance  does  not  lead  to  an  absurdity. 
If  it  is  enforced  according  to  the  'word  and 
spirit,  it  would  be  neither  vain  nor  illusive, 
but  it  would  be  so  drastic  and  effective  as 
to  deprive  the  citizen  of  his  liberty  and 
property.  Again,  it  has  been  suggested  tnat 
the  reason  of  an  enactment  must  enter  into 
its  interpretation,  and  that  a  case  within 
the  letter,  but  not  within  the  spirit,  of  a 
statute,  is  not  embraced  by  it.  This  is  not 
a  case  for  the  application  of  that  rule,  be- 
cause the  party  was  in  possession  of  the 
premises  when  the  sale  took  place,  and,  if 
it  is  an  offense,  it  is  not  only  within  the  let- 
ter, but  within  the  spirit,  of  the  ordinance. 
Section  460,  Ky.  Stat.,  provides  that  "all 
words  and  phrases  shall  be  construed  and 
understood  according  to  the  common  and 
approved  usage  of  language."  There  is  no 
question  as  to  the  words  and  spirit  of  the 
ordinance.  No  word  is  used  of  doubtful  im- 
port, and  no  phrase  is  employed  of  uncertain 
meaning. 

The  logic  of  those  who  oppose  the  views 
herein  expressed  is  to  have  the  court  enact 
an  ordinance  that  would  not  be  subject  to  a 
constitutional  objection,  give  it  a  retroactive 
effect,  and  declare  the  appellee  has  violated 
it.  The  business  of  the  court  is  to  interpret, 
not  enact,  laws. 

The  judgment  is  affirmed, 

Hobflon«  J.,  dissenting: 

The  by-law  before  us  in  this  case  is  taken 
from  §  2572,  Ky.  Stat.,  which  is  in  these 
words':  "The  person  in  possession  of  the 
premises  on  which  liquor  is  sold,  disposed 
of,  obtained,  or  furnished  in  violation  or 
evasion  of  law,  by  any  trick  or  method  what- 
ever on  conviction  shall  he  fined  not  less 
60  L.  R.  A. 


than  twenty  nor  more  than  one  hundred  dol- 
lars for  each  offense;  and  each  time  such 
liquor  is  sold,  disposed  of,  or  furnished  in 
violation  or  evasion  of  law  shall  be  deemed 
a  separate  offense  under  this  act  against  the 
person  in  possession  of  the  premises  on 
which  said  liquor  is  obtained,  furnished,  or 
disposed  of."  The  by-law,  merely  following 
the  statute,  is  not  void,  unless  the  statute  is 
also  invalid;  for  it  cannot,  of  course,  be 
maintained  that  the  town  authorities  could 
not  make  a  by-law  similar  to  the  statute,  to 
secure  its  better  enforcement.  It  is  said 
that  the  language  used  is  broad  enough  to 
make  the  owner  of  the  premises  guilty  crim- 
inally if  a  tramp  walking  by  should  step 
off  the  highway  and  sell  whisky  on  his  land, 
and  other  similar  illustrations  are  given. 
But  the  statute  requires  no  such  rigorous 
construction.  It  will  be  observed  that  the 
statute  uses  the  words,  "in  violation  or 
evasion  of  law;"  also  the  words,  "under  this 
act."'  The  act  was  approved  February  24, 
1894,  and  is  entitled  "An  Act  to  Punisi  the 
Violation  and  Evasion  of  the  Laws  of  This 
Ck)mmonwealth  in  Relation  to  the  Regula- 
tion of  the  Sale  of  Spirituous,  Vinous,  or 
3ilalt  Liquors."  See  Act«  1894,  p.  33. 
Every  section  of  the  act  strikes  at  tricks, 
subterfuges,  or  devices  for  the  evasion  of  the 
laws  against  liquor  selling.  The  legislature 
knew  that  in  local  option  communities  blind 
tigers  were  frequently  run  by  irresponsible 
persons,  here  to-day  and  gone  to-morrow; 
while  the  owner  of  the  property  could  be 
more  ea^^ily  found;  and  the  purpose  was  to 
prevent  the  evasion  of  the  law.  The  statute 
was  aimed  at  those  who  evaded  the  law,  and 
not  at  those  whose  premises  might  be  used 
for  a  moment  by  some  tramp  without  their 
knowledge.  This  construction  not  only  har- 
monizes the  section  quoted  with  the  general 
intent  of  the  act  as  shown  by  its  title  and 
other  provisions,  but  is  in  accord  with  the 
principles  of  common  law.  In  Bishop  on 
Statutoiy  Crimes,  §  132,  it  is  said:  "A 
statute  will  not  generally  make  an  act  crim- 
inal, however  broad  may  be  its  language, 
unless  the  offender's  intent  concurred  with 
his  act,  because  the  common  law  does  not. 
Hence,  what  is  done  from  overwhelming  ne- 
cessity is  construed  as  not  violating  a  stat- 
ute, however  contrary  to  its  general  terms. 
And  one  who,  while  careful  and  circumspect, 
is  led  into  a  mistake  of  facts,  and,  doing 
what  would  be  in  no  way  reprehensible  were 
they  what  he  supposes  them  to  be,  commits 
what,  under  the  real  facts,  is  a  violation  of 
a  criminal  statute,  is  guilty  of  no  crime,  be- 
cause such  is  the  rule  of  the  common  law, 
and  in  construction  it  restricts  the  statute. 
Vet  in  some  instances  of  this  sort  he  incurs 
a  civil  liability."  In  Bailey  v.  Com.  11 
Bush,  691,  this  court  said:  "Words  in  a 
statute  were  always  to  be  understood  ac- 
cording to  the  approved  use  of  language. 
But  there  are  other  rules  of  construction  of 
equal  dignity  and  importance,  which  must 
not  be  overlooked,  and  which,  although  not 
incorporated  in  our  statutes,  are  as  binding 
upon  the  courts  as  if  embodied  in  it.     One 
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of  these  rules  is  that  ^every  statute  ought  to 
be  expounded,  not  according  to  the  letter, 
but  accordin^^  to  the  meaning;'  and  another, 
that  *every  interpretation  that  leads  to  an 
absurdity  ought  to  be  rejected;'  and  still  an- 
other, that  a  law  ought  to  be  interpreted  in 
such  manner  as  that  it  may  have  enect,  and 
not  be  found  vain  and  illusive."  Following 
this  principle,  it  has  been  held  that  the  rea- 
son of  an  enactment  must  enter  into  its  in- 
terpretation, and  that  a  case  within  the  let- 
ter, but  not  within  the  spirit,  of  a  statute, 
is  not  embraced  by  it.  Brawn  v.  Thompson, 
14  Bush.  538,  29  Am.  Rep.  416.  And  to  sus- 
tain a  statute,  and  give  it  effect,  the  court 
read  the  statute  as  though  the  word  "width" 
was  the  word  "depth."  Bird  v.  Kenton 
County,  9.5  Ky.  195,  24  S.  W.  118.  The  case 
before  us  does  not  require  us  to  go  further 
than  the  common-law  rule  quoted  above 
from  Bishop  on  Statutory  Crimes.  The  leg- 
islature had  in  mind  evasions  of  the  liquor 
laws,  and  was  aiming  to  punish  those  who 
evaded  them.  Where  the  liquor  is  sold  on 
the  premises  of  another,  without  his  knowl- 
edge or  consent,  or  under  circumstances  be- 
yond his  control,  or  not  reasonably  to  be  an- 
ticipated by  him,  he  is  not  to  be  punished. 
This  gives  the  statute  a  fair  efTect.  It  rem- 
edies the  evils  the  legislature  had  in  mind, 
and  it  is  the  duty  of  the  court,  if  it  can  do 
80,  to  enforce  the  legislative  will,  and  not 
render  the  statute  vain  and  illusive.  By  § 
1 130,  Ky.  Stat.,  a  person  convicted  a  second 
time  of  felony  shall  be  confined  in  the  peni- 
tentiary not  less  than  double  the  time  of  the 
first  conviction,  and,  if  convicted  a  third 
time,  during  his  life.  Yet  under  this  stat- 
ute it  was  held  that  the  increased  penalties 
only  applied  to  offenses  committed  after  the 
former  conviction.  Broirn  v.  Com.  100  Ky. 
127.  37  S.  W.  496.  In  holding  this  the  court 
had  only  to  guide  it  the  legislative  intent, 
without  any  expressions  in  the  statute  indi- 
cating it.  The  case  here  is  much  stronger, 
for  the  phraseology  of  the  statute,  as  well 
as  its  title,  shows  that  the  legislature  was 
aiming  at  only  evasions  of  the  law.  It  has 
been  held  a  violation  of  the  statute  to  cajry 
a  pistol  concealed  in  a  valise;  but  if  a  per- 
son, walking  with  a  friend,  carried  his  va- 
lise for  him,  not  knowing  there  was  a  pistol 
in  it,  he  would  clearly  not  come  within  tne 
purpose  of  the  statute  against  carrying  con- 
cealed deadly  weapons.  Similar  illustra- 
tions may  be  given  as  to  nearly  all  the  stat- 
utes declaring  certain  specific  acts  mi-ide- 
meanors.  To  say  that  the  principle  stated 
by  Bishop  applies  to  acts  done  by  the  de- 
fendant, but  not  to  a  case  like  this,  is  to  ig- 


nore the  principle  on  which  the  rule  re^; 
which  is  that  there  is  at  common  law  no 
criminality  where  the  defendant  acts  inno- 
cently, and  there  is  no  fault  on  his  part,  ac- 
tual or  constructive. 

The  evidence  in  this  case  proved  the  facts 
set  out  in  the  statute,  and  therefore  made 
out  a  prima  facie  case  against  the  defend- 
ant. It  was  one  of  those  cases  within  the 
letter,  but  not  within  the  spirit,  of  the  stat- 
ute, as  above  indicated.  The  burden  of 
proof  was  on  the  defendant  to  show  it,  and 
the  court  should  not,  therefore,  have  in- 
structed the  jury  peremptorily  to  find  for 
the  defendant.  In  Bishop  on  Statutory 
Crimes,  $  1022,  it  is  said:  "Where  the  stat- 
ute is  silent  as  to  the  defendant's  intent  or 
knowledge,  the  indictment  need  not  allege, 
or  the  government's  evidence  show,  that  he 
knew  the  facts.  His  being  misled  concern- 
ing it  is  matter  for  him  to  set  up  in  defense 
and  prove."  A  number  of  authorities  from 
other  states  are  cited  in  support  of  this 
principle,  and  there  are  many  familiar  illus- 
trations of  it.  A  mistake  of  the  person  or 
ignorance  of  a  subsisting  marriage  will,  un- 
der some  circumstances,  be  a  defense  to  an 
indictment  for  adultery;  but  such  things 
need  not  be  anticipated  by  the  state,  and 
must  be  shown  by  tne  defendant.  The  same 
is  true  of  the  crime  of  incest,  where  the 
defendant  may  show  ignorance  of  the  rela- 
tionship in  defense.  Inhere  being  no  proof 
here  rebutting  the  prima  facie  case  made 
out  by  the  state,  the  court  should,  in  my 
judgment,  have  submitted  it  to  the  jury. 
The  question  is  not,  therefore,  presented 
how  far  the  legislature,  in  the  exercise  of 
the  police  power,  may,  by  small  and  reason- 
able penalties,  provide  for  those  things 
which  tend  to  the  repression  of  violations  of 
law,  as,  in  its  discretion,  the  exigencies  of 
the  case  require.  See  Purnell  v.  Mann,  105 
Ky.  87,  48  S.  W.  407,  49  S.  W.  346,  .50  S. 
W.  264.  Of  course,  it  is  conceded  that  ex- 
cessive fines  and  cruel  punishment  cannot  be 
inflicted.  Const.  §  17.  I  therefore  dissent 
from  the  judgment  of  the  court. 

0*Rear,  J.,  concurs  in  this  dissent. 
Settle,  J.,  concurs  in  so  much  of  it  as  con- 
strues the  statute  to  cover  only  evasions  of 
the  law,  but  is  of  the  opinion  that  the  bur- 
den of  proof  in  such  cases  as  this  is  upon 
the  commonwealth  to  show  that  the  sale  of 
spirituous  liquor  was  made  with  the  knovvl- 
edeg  or  acquiescence  of  the  defendant:  and, 
that  fact  not  having  been  shown  on  the  trial, 
the  lower  court  did  not  err  in  granting  the 
peremptory  instruction  in  his  favor. 
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Edmond  KIRD 

V, 

NEW     ORLEANS     &     NORTHWESTERN 
RAILWAY  COMPANY,  Ajypt, 


(. 


.La. 


0 


*To  ba,ve  Its  frelgrlit  platform  con- 
ntrncted  so  near  to  Itn  track  that  the 
elhow  of  a  passenger  may  come  In  contact 
wkh  freight  on  the  platform  as  the  passen- 
ger Is  seated  Inside  of  a  passing  car,  with 
his  elbow  resting  for  comfort  on  the  sill  of 
one  of  the  windows  of  the  car,  and  protrud- 
ing but  slightly,  is  gross  negligence  on  the 
part  of  a  railway  company,  rendering  it  re- 
sponsible in  damages  to  a  passenger  injured 
under  the  above  circumstances. 

(June  21,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Morehouse  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jonathaii  N.  Lnoe  ior  appellant. 

Mr.  E,  T.  Itamkln,  for  appellee: 

It  is  gross  carelessness  and  negligence  to 
construct  a  platform  so  near  a  railroad 
track  that  cotton  piled  properly  upon  it  be- 
comes an  obstruction  to  passing  trains. 

Kird  V.  2v*iw  Orleans  d  N.  W.  R.  Co.  106 
La.  22(5,  29  So.  729. 

There  can  be  no  contributory  negligence 
where  there  is  no  knowledge  of  the  danger, 
nor  sufficient  reason  to  apprehend  it  to  put 
a  reasonable  and  careful  person  on  his 
guard. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  391; 
Langan  v.  l:Si.  Louis,  /.  M.  d  8.  R.  Co.  72 
Mo.  392;  Thomp.  Caxr.  of  Pass.  p.  446; 
Summers  v.  Crescent  City  R.  Co.  34  La. 
Ann.  139,  44  Am.  Rep.  419. 

Negligence  is  not  contributory  where  it 
was  not  the  proximate  cause  of  the  accident. 

7  Am.  &  Kng.  Enc.  Law,  2d  ed.  p.  382. 

Negligence  on  the  part  of  the  plaintiff 
does  not  relieve  the  defendant  of  liability  in 
an  action  for  damages  for  injuries,  where  it 
is  shown  that  the  defendant  could  have 
avoided  the  accident  by  the  exercise  oi  prop- 
er care  and  caution. 

Louisville  d  N.  R.  Co.  v.  Collins,  2  Duv. 
114,  87  Am.  Dec.  486;  McOuire  v.  Vicks- 
hnrg,  S.  d  P.  R.  Co.  46  La.  Ann.  1543,  16 
So.  457 ;  Rice  v.  Crescent  City  R.  Co.  51  La. 
Ann.  114,  24  So.  791. 

It  is  not  unusual  for  passengers  to  ride 
with  the  arm  resting  in  the  car  window,  and 

*Headiiote  by  Pbovosty,  J. 


NoTB. — As  to  passenger's  negligence  in  ex- 
posure of  person  at  car  window,  see  also,  in 
this  series,  Richmond  &  D.  R.  Co.  v.  Scott 
(Va.)  16  L.  R.  A.  91,  and  note,  and  Clark  v. 
Louteville  &  N.  R.  Co.  (Ky.)  36  L.  R.  A.  123. 
60  L.  R.  A. 


railway  companies  are  bound  to  have  knowl- 
edge of  it,  and  should  exercise  proper  care 
and  caution  to  avoid  such  accidents,  partic- 
ularly where  an  unusual  and  dangerous  ob- 
struction is  plainly  visible. 

Summers  v.  Crescent  City  R.  Co.  34  La. 
Ann.  139,  44  Am.  Rep.  419. 

Mr.  W.  F.  Millaaps  also  for  appellee. 

ProTOflty,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff^s  wife  boarded  the  defend- 
ant's train  at  Oakridge  station  on  her  way 
to  Monroe.  She  took  a  seat  next  to  a  win- 
dow, another  woman  of  her  own  race  occupy- 
ing the  other  half  of  the  seat  at  her  left. 
The  car  moved  on,  and  had  gone  about  150 
feet,  when  plaintiff's  wife's  right  arm  was 
broken  in  two  places,  above  and  below  the 
elbow,  by  coming  in  contact  with  a  bale  of 
cctton  that  stwxl  on  the  freight  platform 
of  the  defendant  company, .  alongside  of 
which  the  train  was  passing.  Plaintiff  sues 
in  damages  for  the  injury,  and  the  defend- 
ant company  answers  that  the  accident  was 
brought  about  by  tne  negligence  of  the  plain- 
tiff's wife  in  putting  her  arm  out  of  the  car 
window. 

The  plaintiff's  wife  says  that  she  and  her 
seat  companion  were  eating  pinder  candy, 
of  which  the  supply  was  in  a  paper  bag  in 
her  lap;  that  she  was  holding  a  piece  of 
candy  in  her  left  hand,  while  her  right  was 
on  her  lap,  her  elbow^  resting  on  the  window 
sill,  when  the  window  was  darkened  by  the 
bale  of  cotton,  and  her  arm  was  broken  by 
being  crushed  against  the  jamb  of  the  win- 
dow; and  that  the  broken  arm  dropped  in 
her  lap. 

She  is  a  talkative  witness,  given  to  de- 
tails, and  her  testimony  has  about  it  an  air 
of  ingenuousness;  but  she  says  that  she  did 
not  put  her  arm  out  of  the  window  and 
wave  good-by  to  her  friend  as  the  car  was 
leaving  the  station,  and  that  her  arm  at  the 
moment  of  the  accident  was  wholly  inside 
of  the  car,  no  part  of  it  projecting  outside, 
whereas  all  the  other  witnesses  who  saw 
the  accident  testify  that  she  did  wave  and 
that  her  arm  was  projecting. 

Two  of  these  witnesses  testify  that  her 
arm  was  still  extended  out  of  the  window  in 
tlie  act  of  waving  at  the  moment  of  the  ac- 
cident; but  the  weight  of  the  testimony  is 
that  she  had  ceased  waving,  and  had  drawn 
in  her  arm,  and  was  merely  resting  it  on 
the  window  sill. 

The  defendant's  witness  Brodnax,  who  had 
had  his  head  out  of  one  of  the  windows  of 
the  front  car  and  had  drawn  it  in  just  in 
time  to  avoid  the  cotton,  testifies,  as  fol- 
lows :  "After  she  ceased  waving,  she  placed 
her  arm  on  the  window  sill,  with  the  elbow 
sticking  6  or  7  inches  out  of  the  window. 
.  .  .  A  portion  of  the  hand  was  out  of 
the  car  window,  I  think,  as  best  I  remem- 
ber." 

The  defendant's  witness  Drew,  who  was  at 
the  station  looking  at  the  train  as  it  moved 
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off,  and  watching  the  ann,  and  within  150 
feet  of  it,  testifies  as  follows: 

Q.  Is  it  not  a  faet,  Mr.  Drew,  that  Melis- 
sa Kird's  elbow,  at  the  time  the  injury  was 
inflicted  upon  her,  extended  over  the  car 
window,  or  out  of  the  car  window,  only  a 
very  short  distance  or  space? 

A.  That's  what  I  stated. 

().  Is  it  not  a  fact  that  the  elbow  did  not 
project  or  extend  over  the  window  sill  2 
inches  ? 

.1.  I  can't  say  that  exactly.  I  say  it  ex- 
tended over  the  window  sill  no  further  than 
the  width  of  the  arm.  It  was  almost  di- 
rectly straight.  Her  arm  was  straight  with 
the  car  when  I  saw  it. 

Q.  Her  arm  was  almost  straight  with  the 
window  sill  upon  which  it  was  resting? 

A.  Yes,  sir. 

Q.  With  the  hand  extending  inward,  or 
the  inside  of  the  car? 

A.  I  could  not  tell  whether  the  hand  was 
inside  the  car  or  hanging  directly  down.  I 
couldn't  see  the  arm  at  all,  but  just  the  el- 
bow. Either  the  hand  was  bent  inside  the 
car,  or  down.     I  couldn't  tell  which. 

Drew  wa«  in  the  better  position  for  ob- 
servation, and  his  attention  was  concentrat- 
ed on  the  ami  at  the  moment  of  the  colli- 
sion; hence  we  adopt  his  statement  that 
the  elbow  was  extending  outside  no  further 
than  the  thickness  of  the  arm. 

Our  conclusion  from  this  testimony,  taken 
in  connection  with  that  of  plaintiff's  wife,  is 
that  when  the  accident  happened  plaintiff's 
wife  had  ceased  waving  to  her  friends  and 
had  turned  her  attention  to  her  candy,  and 
that  her  arm  had  been  drawn  in  and  waa 
resting  on  the  window  sill  merely  for  com- 
fort. So  much  for  the  proof  of  the  alleged 
contributory  negligence. 

llie  bale  of  cotton,  on  the  other  hand, 
was  so  close  to  the  passing  car  that,  if  it 
had  been  set  there  on  purpose  to  catch  any 
protruding  elbow,  or.  hand,  or  head,  it  could 
iiardly  have  been  stationed  closer.  If  we 
go  by  the  testimony  of  the  mechanic,  who, 
after  the  accident,  was  employed  by  the  de- 
fendant's agent  to  saw  off  a  part  of  tne 
platform,  and  who  says  that  he  was  in- 
structed to  cut  off  2  feet,  and  that  he  did  so 
after  exact  measurement,  the  space  between 
platform  and  passing  train  was  If  inches 
at  the  north  end  of  the  platform,  3|*  inches 
at  the  south  end,  and  4|  inches  a.t  the  mid- 
dle: and  the  bale  of  cotton  may  well  have 
grazed  the  passing  car,  especially  if  the 
same  witnesses,  Brodnax  and  Drew,  are  not 
mistaken  in  their  statements  that  it  project- 
ed beyond  the  edge  of  the  platform,  or  if 
some  allowance  is  made  for  the  vacillation 
of  the  train.  If  we  base  ourselves  on  the  in- 
ference that  the  planks  of  the  curtailed  plat- 
form were  originally  of  the  same  length  a-s 
those  of  the  east  platform,  and  that  there- 
fore the  curtailment  was  of  15i,  instead  of 
24,  inches,  then  the  space  between  platform 
and  passing  train  was  from  9  to  10  inches, 
and  between  pa.ssing  train  and  bale  of  cotton 
that  same  distance,  less  the  projection  of 
GO  L.  R.  A. 


tht  bale  of  cotton,  which  projection  was  not 
less  than  1  inch,  and,  according  to  the  wit- 
ness Brodnax.  4  inches.  As  the  train  pulled 
out  the  second  time,  it  having  backed  to  the 
station  to  put  off  the  wounded  woman,  the 
two  witnesses,  Brodnax  and  Drew,  observed 
closely  to  see  how  near  it  would  pass  to  the 
bale  of  cotton.  Drew  was  occupying  his 
same  position  at  the  station,  and  Brodnax 
was  on  the  train.  According  to  the  latter  it 
passed  very  close,  less  than  6  inches:  accord- 
ing to  the  former,  it  miss-id  the  bale  of  cot- 
ton by  about  4  inches.  JV'hether  the  colli- 
sion had  pushed  the  bale  of  cotton  in,  or  had 
drawn  it  further  out,  is  not  known.  Cer- 
tain it  is  that  this  platform  and  this  bole 
of  cotton  were  close  enough  for  their  pre«v- 
ence  there  to  constitute  on  the  part  of  the 
defendant  company  gross  and  culpable  and 
inexcusable  negligence. 

And  now  the  question  occurs  whether  the 
defendant  company  is  absolved  from  the  con- 
sequences of  tnis  negligence  by  the  alleged 
contributory  negligence  of  the  plaintiff's 
wife  in  letting  her  elbow  project  beyond  the 
window  sill. 

Doubtless  passengers  should  keep  their 
persons  within  the  car;  there  is  abundant 
room  for  them  to  do  so,  and  there  is  no  ne- 
cessity for  them  to  stick  their  elbows  out- 
side; but  the  fact  of  the  matter  is  that  rail- 
way companies  so  construct  their  cars  that 
the'  window  sill  at  the  passenger's  side  of- 
fers an  inviting  support  to  the  arm,  and  in 
warm  weather,  when  the  sash  is  up,  allures 
the  arm  to  stretch  along  its  airy  surface, 
and  notoriously  passengers  do  yield  to  this 
temptation,  and  almost  habitually  do  rest 
their  elbow  on  the  window  sill,  even  at  the 
risk  of  some  part  of  it  protruding  beyond 
the  line  of  the  car.  We  do  not  think  that 
an  elbow  protruding  slightly  under  these  cir- 
cumstances ipso  facto  forfeits  the  protection 
of  the  law  and  becomes  free  game  to  the  neg- 
ligence of  the  railway  company.  We  think 
that  a  passenger  has  a  right  to  rely  upon 
there  being  a  clearance  space  for  the  train  of 
at  least  the  thickness  of  an  arm,  and  that 
the  question  whether  the  exposure  of  the 
ann  to  that  extent  shall  constitute  contrib- 
utory negligence  must  be  left  to  be  decided 
according  to  the  circumstances  of  each  par- 
ticular case. 

In  the  instant  case,  we  are  satisfied  that 
the  plaintiff's  wife  was  unaware  of  the  dan- 
prer, — nay,  perhaps,  unconscious  of  the  fact 
that  her  elbow  was  protruding;  so  that  her 
fault,  if  any,  was  slight,  and  only  such  as 
any  passenger  might  in  a  moment  of  forget- 
fulness  lapse  into,  and,  even  if  her  act  had 
been  deliberate,  she  had  a  right  to  rely  upon 
there  being  a  clearance  space  for  the  train 
of  at  least  the  thickness  of  an  arm,  whereas 
the  platform  was  thus  dangerously  near 
without  necessity  or  reason,  or  even  excuse, 
and  the  defendant  has  confessed  that  much 
by  having  it  cut.  The  dangerous  closeness 
\vH9  the  result  of  the  unmitigated  negli- 
gence of  the  defendant, — was  a  constant 
threat  and  menace  to  the  safety  of  the  pas- 
i^engers.  It  maimed  the  plaintiff's  wife,  and 
on  the  same  occasion  came  near  proving  a 
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death  trap  to  the  witness  Brodnax,  and  no 
telling  how  many  like  casualties  it  may 
have  made  imminent  in  the  past.  To  al> 
solve  the  defendant  from  responsibility  un- 
der these  circumstances  would  be  to  carry 
too  far,  we  apprehend,  the  law  of  contribu- 
tory negligence.  In  a  recent  case,  where  the 
negligence  of  the  railway  company  was  not 
near  so  direct  or  grave  as  in  the  instant 
case,  this  court  held  that  the  alleged  con- 
tributory negligence  of  the  passenger  in  per- 
mitting his  elbow  to  protrude  did  not  pre- 
clude recovery.  Clerc  v.  Morgan's  L.  d  T. 
R.  d  S.  8.  Co.  107  La.  370,  31  So.  886. 


As  to  the  amount  of  the  damages, — $1,500, 
— we  have  considered  carefully  the  reasons 
adduced  on  one  side  for  an  increase,  and  on 
the  other  side  tor  a  reduction,  and  have 
come  to  the  conclusion  that,  while  the 
amount,  perhaps,  is  somewhat  scant,  yet 
that,  everything  considered,  justice  has  been 
done. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
affirmed,  at  the  cost  of  the  appellant. 

Petition  for  rehearing  denied  February  2, 
1903. 


MARYLAND  COURT  OF  APPEALS. 


Amanda  OPPENHEIMER  et  al.,  Appts,, 

V. 

Jacob  LEVI. 
(96  Md.  296.) 

1.  PosBesBlon  is  mot  neeennary  to  en- 
able a  reversioner  to  maintain  a  unit 
In  eavilty  to  remove  the  cloud  from  bis  title, 
where  the  term  lessee,  after  having  cove- 
nanted to  pay  the  taxes,  neglects  to  do  so, 
and  acquires  title  to  the  property  at  a  tax 
sale. 

2.  Eanlty  ban  Jartndietion  of  a  unit  by 
a  reversioner  to  remove,  an  a  cloud 
on  bis  title,  a  tax  deed  acquired  by  i  lessee 
for  years,  who  has  covenanted  to  pay  the 
taxes,  under  the  power  to  relieve  from  fraud 
and  enforce  trusts. 

(January  16,  1903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Baltimore  County 
in  favor  of  defendant  in  an  action  brought 
to  set  aside  a  tax  deed.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolm  Watflon,  Jr.,  for  appellants: 

The  defendant,  Levi,  had  possession  when 
the  tax  sale  was  made,  which  was  while  he 
was  still  paying  rent  to  the  complainant 
Oppenheimer,  and  so  held  the  premises  for 
her  and  as  her  tenant.  This  is  equivalent  to 
actual  possession  by  the  landlord  for  the 
purposes  of  this  case. 

Blanchard  v.  Tyler,  12  Mich.  339,  86  Am. 
Dec.  57 ;  Root  v.  Mead,  58  Mo.  App.  477. 

Every  violation  by  a  trustee  of  a  duty 
which  equity  lays  upon  him,  whether  wilful, 
or  fraudulent,  or  done  through  negligence, 
or  arising  through  mere  oversight  or  forget- 
fulness,  is  a  breach  of  trust. 

Ducket t  v.  National  Mechanics*  Bank,  86 
Md.  403,  39  L.  R.  A.  84,  38  Atl.  983;  Steuart 
V.  Meyer,  54  Md.  467 ;  Baumgardner  v.  Fow- 
ler, 82  Md.  631,  34  Atl.  537. 

A  judgment  creditor,  or  a  mortgagee,  not 
in  possession,  may  inv(^e  the  aid  of  a  court 
of  equity  to  remove  a  cloud  upon  a  title. 


Polk  v.  Reynolds,  31  Md.  106;  Schofield 
V.  Ote  Coal  d  Coke  Co.  34  C.  C.  A.  334,  92 
Fed.  209;  Ormsby  v.  Ottman,  29  C.  C.  A. 
295,  50  U.  S.  App.  510,  85  Fed.  492. 

The  jurisdiction  in  equity  attaches  unless 
the  legal  remedy,  both  in  respect  to  the  final 
relief  and  the  mode  of  obtaining  it,  is  as  effi- 
cient as  the  remedy  which  equity  would  af- 
ford under  the  same  circumstances. 

Kilbourn  v.  Sunderland,  130  U.  S.  514,  32 
L.  ed.  1009,  9  Sup.  Ct.  Hep.  594;  Oormley 
V.  Clark,  134  U.  S.  338,  33  L.  ed.  909,  10 
Sup.  Ct.  Rep.  554;  Amdt  v.  Origgs,  134  U. 
S.  316,  33  L.  ed.  918,  10  Sup.  Ct.  Rep.  557. 

The  jurisdiction  attaches  where  the  inva- 
lidity of  the  tax  deed  does  not  appear  upon 
its  face, 

Ritchie  v.  Sayers,  100  Fed.  520. 

It  is  one  of  the  characteristic  features  of 
the  relief  afforded  by  courts  of  equity  that 
the  effort  always  is  to  put  the  complainant 
in  exactly  the  position  he  would  have  occu- 
pied had  it  not  been  for  the  wrongful  act  of 
the  defendant. 

Bispham,  £q.  $  361. 

Ejectment  would  not  afford  an  adequate 
and  complete  remedy. 

ha  Coss  v.  Wadsworth,  56  Mich.  429,  23 
N.  W.  75;  Mutual  Endowment  Assessment 
Asso.  v.  Essendcr,  59  Md.  468;  Donelson  v. 
Polk,  64  Md.  506,  2  Atl.  824. 

Md.  Code,  Pub.  Gen.  Laws,  §§  26-30,  art. 
16,  give  the  absolute  right  to  appellants  to 
proceed  in  equity.  It  is  not  necessary  to  show 
possession  in  the  plaintiff. 

Gormley  v.  Clark,  134  U.  S.  346,  347,  33  L. 
ed.  913,  10  Sup.  Ct.  Rep.  554;  Amdt  v. 
GHggs,  134  U.  S.  316,  33  L.  ed.  918,  10  Sup. 
Ct.  Rep.  557 ;  Orinsby  v.  Ottman,  29  C.  C.  A. 
296,  56  U.  S.  App.  510,  85  Fed.  492;  Cloyd 
V.  Trotter,  118  111.  391,  9  N.  E.  507;  Ward 
v.  Fartcell,  97  111.  593. 

Messrs.  Oraaon  ft  Baoon  for  appellee. 

Pearoe,  J.,  delivered  the  opinion  of  the 
court : 

Samuel  Ellinger  and  wife,  in  1869,  leased 


XOTE.—As  to  right  of  tenant  to  acquire  title 
at  tax  sale,  see  also,  In  this  series,  note  to 
Smith  V.  Newman  (Kan.)  53  L.  R.  A.  939. 

As  to  necessity  of  plainitlfTs  possession  in 
suit  to  quiet  title  or  remove  cloud  from  title, 
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see  also  Grand  Rapids  &  I.  R.  Co.  v.  Sparrow 
(C.  C.  W.  D.  Mich.)  1  L.  R.  A.  480;  Warner 
V.  Law  (Wash.)  15  L.  R.  A.  784,  and  cases 
In  note  to  West  v.  People's  Bank  (Miss.)  8  L. 
R.  A.  727. 
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the  lot  of  land  now  in  controversy,  situated 
in  Baltimore  county,  to  Lena  Sachs,  for 
ninety-nine  years,  reserving  to  the  said  Jlli- 
linger  and  his  heirs  a  yearly  rent  of  $50, 
payable,  one  half  February'  Ist,  and  the 
other  half  August  Ist;  and  the  lessee  cove- 
nanted for  herself,  her  personal  representa- 
tives and  assigns,  to  pay  this  rent  and  the 
taxes  upon  the  lot.  The  leasehold  estate 
therein,  by  deed  of  assignment  made  Decem- 
ber 31,  1884.  became  vested  in  the  appellee 
Jacob  Levi,  and  his  wife,  Babet  Le\i,  who, 
on  February  16,  1887,  assigned  the  same  to 
Wni.  H.  Dryden.  In  1890,  the  taxes  for  a 
previous  year  being  in  arrear,  the  fee  in  the 
premises  was  sold  by  the  collector  of  Balti- 
more county  to  Jacob  Levi,  the  appellee,  to 
whom  it  waa  conveyed  by  said  collector  on 
January  23,  1801.  This  deed,  however,  was 
not  placed  upon  record  until  June  13,  1896. 
Samuel  EUinger  died  July  6,  1891,  and 
shortly  thereafter  his  heirs  conveyed  to  the 
appellant,  Amanda  Oppenheimer,  the  rever- 
sion in,  and  the  ground  rent  issuing  out  of, 
said  lot.  On  May  8,  1896,  Levi  united  with 
Dryden  in  conveying  to  Henry  Toner  and 
wife  a  lot  of  ground  designated  as  the  lot 
described  in  the  Ellinger  lease,  but  which, 
through  enor,  was  made  to  embrace  a  lot 
but  50  feet  square,  instead  of  50  feet  by  150 
feet,  and  this  was  conveyed  subject  to  the 
annual  rent  reserved  in  the  original  lease 
from  Samuel  Ellinger  and  wife  to  T^na 
Sachs.  On  December  21,  1900,  Toner,  whose 
wife  in  the  meantime  had  died,  conveyed  the 
lot  to  Jacob  Levi,  the  appellee,  subject  to 
the  payment  of  said  annual  rent.  Levi  paid 
the  annual  rent  from  the  time  he  acquired 
the  leasehold  estate,  December  31,  1884, 
down  to  the  time  of  the  conveyance  by  him- 
self and  Dryden  to  Toner,  May  8,  1896.  and 
Toner  paid  the  same  from  May  8,  1890,  to 
Decenilx>r  21,  1900,  when  he  assigned  to 
I^vi,  who  has  refused  to  pay  the  subsequent- 
ly accruing  rent,  claiming  the  fee  by  virtue 
of  said  tax  sale  and  the  subsequent  assign- 
ment to  him.  Thereupon  Amanda  Oppen- 
heimer and  her  husband,  on  Januarj'  15, 
1901,  filed  a  bill  alleging  all  the  facts  above 
recited,  and  averring  that  the  tax  sale  men- 
tioned and  the  various  subsequent  convey- 
ances constituted  a  cloud  upon  her  title  to 
the  reversior  and  rent,  for  the  removal  of 
which  she  was  entitled  to  relief  in  equity. 
The  bill  also  alleges  that  at  the  time  of  this 
tax  sale  this  lot  wra  assessed  to  Jacob  I^evi, 
and  had  been  so  assessed  for  several  years, 
and  that  the  tax  sale  was  void  for  several 
reasons,  not  necessary  to  enumerate  here. 
The  bill  further  charges  that,  notwithstand- 
ing the  assignment  from  Levi  to  Dryden  in 
February,  1887,  Levi  remained,  and  contin- 
ued to  be,  the  real  owner  of  the  leasehold, 
and  that  he  paid  the  ground  rent  continu- 
ously from  1884  to  1896  to  Samuel  Ellinger 
and  those  claiming  under  him:  that  the  lot 
was  assessed  up  to  the  time  of  the  tax  sale 
to  Levi,  and  that  notice  that  the  taxes  were 
overdue,  and  that  sale  would  be  made  if 
they  were  not  paid,  was  served  upon  him, 
who  was  the  real  owner  of  the  leasenold,  and 
as  such  bound  to  pay  said  taxes;  and  then 
60  L.  R.  A. 


specifically  charges  "that  by  his  fraudulent 
acts  and  concealments  he  encouraged,  pro- 
moted, and  procured  the  said  sale  with  the 
intention  of  acquiring  the  fee-simple  interest 
in  said  lot  for  the  trivial  sum  of  $46,  for 
which  the  same  was  sold;  .  .  .  and 
that  the  payment  by  him  of  the  purchase 
money  at  such  tax  sale  was  but  the  payment 
of  the  taxes  and  expenses,  which  he  was 
under  obligation  to  pay."  The  prayer  of  the 
bill  is:  (1)  That  the. tax  sale  may  be  de- 
clared void;  (2)  that  the  deed  from  the  col- 
lector may  be  declared  void,  and  be  vacated 
and  annulled;  (3)  that  a  decree  may  be 
passed  declaring  the  appellant  to  be  seised 
in  fee  of  the  reversion  in  said  lot,  and  to  be 
entitled  to  collect  the  rent  reserved  in  the 
original  lease  from  Ellinger.  The  appellee 
demurred  to  the  bill,  and  asigned  the  fol- 
lowing grounds:  (1)  That  the  bill  stated 
no  sufficient  case  to  entitle  the  plaintiff  to 
relief;  (2)  that  the  court  had  no  jurisdic- 
tion to  hear  and  determine  the  matter ;  ( 3 ) 
that  the  plaintiff's  remedy,  if  any,  was  in  a 
court  of  law ;  (4)  that  there  was  a  full,  com- 
plete, and  adequate  remedy  at  law;  (5) 
that  the  plaintiff  had  neither  the  legal  title 
to,  nor  the  possession  of,  the  property. 

At  the  hearing  the  court  sustained  the  de- 
murrer, and  dismissed  the  bill,  holding  in 
the  opinion  filed  that,  as  there  was  no  alle- 
gation of  possession  by  the  plaintiff  at  the 
time  the  bill  was  filed,  the  case  was  gov- 
erned by  the  case  of  Textor  v.  Shipley,  77 
Md.  474,  26  Atl.  1019,  28  Atl.  1060,  and 
those  which  preceded  it,  in  all  of  which  it  is 
held  that  there  must  be  such  averment  of 
possession,  followed  by  proof,  to  warrant  a 
decree  for  plaintiff.  There  can  be  no  doubt 
that  such  is  the  general  rule  of  equity,  and 
that  as  such  it  is  firmly  established  in  this 
state  by  numerous  decisions.  In  Ueldcn  v. 
Uellen,  80  Md.  621,  31  Atl.  506,  where  a  bill 
filed  to  remove  a  cloud  upon  the  title  failed 
to  alle^^e  possession  by  the  plaintiff,  the  bill 
was  dismissed  on  demurrer;  the  court  say- 
ing: "If  the  possession  is  in  another,  his 
remedy  is  by  an  action  of  ejectment.  .  .  . 
Whatever  may  be  the  decisions  elsewhere, 
no  case  in  this  state  has  gone  so  far  as  to 
maintain  a  bill  in  equity  under  the  facts  and 
circumstances  of  this  case."  And  the  rule 
was  reaffirmed  in  Keys  v.  Forrest,  90  Md. 
132,  45  Atl.  22,  the  latest  case  upon  the 
subject  in  this  court.  But,  while  this  is  the 
general  rule,  there  are  some  recognized  ex- 
ceptions to  its  application.  In  Crook  v. 
BrotTfi,  11  Md.  172,  applying  the  general 
rule  to  the  facts  of  tnat  case,  Judge  Tuck 
said :  "We  know  of  no  head  of  equity  juris- 
prudence under  which  this  [amendment  to 
the  bill]  can  be  maintained.  It  would  be  sub- 
stantially to  give  to  a  chancery  suit  the  ef- 
fect of  an  action  of  ejectment.  .  .  . 
There  are  some  circumstances  under  which 
courts  of  equity  will  remove  a  party  in  pos- 
session, and  put  in  another,  but  these  cases 
arc  of  peculiar  character."  So,  in  Living- 
ston V.  Hall,  73  Md.  395,  21  Atl.  49,  Judge 
Alvey  said:  "To  maintain  a  suit  of  this 
character,  it  is,  as  a  general  rule,  necessary 
that  the  plaintiff  should  be  in  the  possession 
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of  the  property."  And  in  Steuart  v.  Meyer, 
54  Md.  467,— -a  case  arising  under  a  tax  sale 
of  property  subject  to  ground  rent, — ^relief 
was  granted  notwithstanding  the  plaintiffs 
were  not  in  possession ;  Judge  Alvey  saying : 
•'They  are  interested  only  in  the  annual 
ground  rents  and  in  the  estate  of  the  rever- 
sion. They  are  not  entitled  to  the  posses- 
sion, and  could  not,  therefore,  sue  in  eject- 
ment for  the  recovery  of  the  property.  Un- 
der the  circumstances  of  this  case,  without 
resort  to  a  proceeding  like  the  present,  the 
parties  would  be  wiuiout  adequate  remedy 
for  relief  against  the  effect  of  the  prima 
facie  title  in  the  purchaser."  In  Textor  v. 
ahipley,  77  Md.  473,  26  Atl.  1019,  28  Atl. 
1060,  it  was  argued  that  the  decision  in 
Steuart  v.  Meyer  was  in  conflict  with  all  the 
other  cases  in  this  court  on  that  subject,  and 
overruled  the  previous  cases,  but  the  opinion 
filed  by  Judge  Robinson  on  the  reargument 
in  Textor  v.  Shipley,  in  which  Judge  Alvey 
concurred,  explained  what  were  the  circum- 
stances alluded  to  by  him  in  Stettartv. Meyer, 
and  showed  that  in  that  case,  when  the  bill 
was  filed,  the  property  in  controversy  was 
in  the  possession  of  receivers  appointed  by 
the  court,  and  that  the  plaintiff  could  not 
resort  to  the  ordinary  remedy  by  ejectment 
against  Meyer  as  a  disseisor,  for  the  reason 
that  he  was  not  in  possession  of  the  proper- 
ty, and  that,  in  maintaining  the  jurisdiction 
of  equity  under  the  peculiar  circumstances 
of  that  case,  it  was  not  meant  to  question 
the  general  rule  laid  down  in  the  earlier 
cases,  "that  those  only  who  have  a  clear  le- 
gal and  equitable  title  to  land,  connected 
\\  ith  the  possession,  have  any  right  to  claim 
the  interference  of  a  court  of  equity  to  give 
them  peace,  or  dissipate  a  cloud  on  title." 
There  are  decisions  elsewhere  from  courts  of 
repute  that  actual  possession  by  a  tenant  is 
equivalent  to  actual  possession  by  the  land- 
lord for  the  purpose  of  such  a  bill;  but 
these  are  not  consistent  with  the  decision  in 
Steuart  v.  Meyer,  as  explained  in  Textor  v. 
Shipley,  and  need  not  be  referred  to.  There 
are,  however,  well-established  legal  princi- 
ples* applicable  to  the  facts  of  this  case, 
which,  in  our  opinion,  take  it  out  of  the  gen- 
eral rule,  and  bring  it  within  the  exceptions 
in  which  equity  has  jurisdiction.  These 
principles  cannot  be  better  stated  than  in 
the  language  of  Judge  Cooley,  extracted 
from  his  Law  on  Taxation  [2d  ed,  p.  500] : 
"Some  persons,  from  their  relation  to  the 
land  or  to  the  tax,  are  precluded  from  be- 
coming purchasers,  on  grounds  which  are 
apparent  when  their  relation  to  the  tax  and 
to  the  property  is  shown.  The  title  to  be 
given  on  a  tax  sale  is  a  title  based  on  the 
default  of  the  person  who  owes  to  the  pub- 
lic the  duty  to  pay  the  tax,  and  the  sale  is 
made  by  way  of  enforcing  that  duty.  But 
one  pei*son  may  owe  the  duty  to  the  public, 
and  another  may  owe  it  to  the  owner  of  the 
land,  by  reason  of  contrac't,  or  other  rela- 
tions. Such  a  case  may  exist  where  the 
land  is  occupied  by  a  tenant,  who,  by  his 
lease,  has  obligated  himself  to  pay  taxes. 
Where  this  is  the  relation  of  the  parties  to 
the  land,  it  would  cause  a  shock  lo  the 
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moral  sense  if  the  law  were  to  permit  this 
tenant  to  neglect  his  duty,  and  then  take  ad- 
vantage thereof  to  cut  off  his  lessor's  tide 
by  buying  in  the  land  at  a  tax  sale.  .  .  . 
There  is  a  general  principle  applicable  to 
such  cases,  which  may  be  stated  thus :  That 
a  purchase  made  by  one  whose  duty  it  was 
to  pay  the  taxes  shall  operate  aa  payment 
only;  shall  acquire  no  right,  as  against  a 
third  party,  by  a  neglect  of  the  duty  which 
he  owed  to  such  party.  This  principle  is 
universal,  and  is  so  entirely  reasonable  and 
just  as  scarcely  to  need  the  support  of  au- 
thority. Show  the  existence  of  the  duty, 
and  the  disqualification  is  made  out  in  every 
instance."  A  long  list  of  cases  illustrating 
the  application  of  the  principle  thus  stated 
under  a  great  variety  of  circumstances  ia 
given  in  a  footnote  to  the  text,  and  a  valu- 
able note  on  the  same  subject  will  be  found 
upon  page  930  of  63  L.  R.  A.,  appended  to 
the  case  of  Smith  v.  Newman,  62  Kan.  318, 
62  Pac.  1011,  in  which  it  is  said  that  the 
cases  are  all  agreed  that  a  tenant  cannot 
acquire  a  valid  title,  as  against  the  land- 
lord, by  virtue  of  a  tax  sale  during  the  ten- 
ancy for  taxes  which  the  tenant  had  agreed 
to  pay.  Among  these  may  be  cited  the  fol- 
lowing: **At  most  the  tenant  oould  only 
become  seised  under  the  tax  deed  in  trust 
for  his  landlord  if  living;  if  dead,  then  for 
his  heirs  or  their  assigns."  Burgett  v.  Tali- 
aferro, 118  111.  516,  9  N.  E.  334.  "Pay- 
ment of  taxes  by  a  tenant  at  a  tax  sale  will 
be  considered  as  a  redemption  of  the  land 
for  his  landlord,  and  he  will  remain  his  ten- 
ant as  before."  Williamson  v.  Russell,  18 
W.  Va.  625.  "In  such  case  the  tenant  can 
acquire  no  valid  title  as  against  such  own- 
er, but  would  hold  any  title  thus  acquired 
in  trust  for  such  owner."  Bertram  v.  Cook, 
32  Mich.  519.  "A  tax  purchase,  made  while 
such  relation  exists,  is  made  in  wrong;  and 
the  law,  in  circumvention  of  dishonesty, 
will  conclusively  presume  that  it  was  made 
in  the  performance  of  duty,  and  not  in  re- 
pudiation of  it."  Contiecticut  Mut.  L,  Ins. 
Co.  V.  Bulte,  45  Mich.  120,  7  N.  W.  707. 
"A  title  so  acquired  would  remain  void  in 
the  hands  of  a  bona  fide  purchaser  without 
notice."  Ulake  v.  Howe,  1  Aik.  (Vt.)  306, 
15  Am.  Dec.  681.  "Where  a  lessee  cove- 
nanted to  pay  all  taxes  and  assessments  on 
the  demised  premises  during  the  term,  he 
was  bound  to  pay  a  special  assessment  for 
planking  and  curbing  the  sidewalk  in  front 
of  the  premises;  and  where  he  disputed  this 
liability,  and  permitted  the  lot  to  be  sold  to 
pay  this  assessment,  and  after  the  expira- 
tion of  the  term  became  the  assignee  of  the 
purchaser,  and  took  the  tax  deed,  the  lessor 
was  held  entitled  to  a  judgment  that  the  les- 
see quitclaim  the  premises  to  him,  and  that 
he  be  restrained  from  conveying  or  encum- 
bering them."  Shepanrdson  v.  Elmore,  19 
Wis.  424.  Some  of  these  cases  were  actions 
of  ejectment:  others,  and  notably  the  last 
cited,  were  bills  to  remove  cloud  upon  title. 
To  the  same  effect  are  the  cases  of  Stout  v. 
Men^ll,  35  Iowa,  47;  Haskell  v.  Putnam,  42 
Me.  244:  Willard  v.  Ames,  130  Ind.  351,  30 
X.  E.  210;  Reily  v.  Lancaster,  39  Cal.  354; 
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Coxe  V.  Gibson,  27  Pai.  160,  67  Am.  Dec. 
454;  liothtcell  v.  Deicecs,  2  Black,  613,  17 
L.  ed.  309;  Lamhorn  v.  Dickinson  County, 
97  U.  S.  181,  24  L.  ed.  926, 

It  is  true  that,  in  an  action  of  ejectment, 
this  plaintiff  would  be  entitled  to  recover 
upon  proof  of  the  facts  she  alleges  in  her 
bill,  but  it  does  not  follow  that  equity  has 
not  jurisdiction  to  grant  the  relief  prayed; 
and  we  think  an  examination  of  the  authori- 
ties will  show  that  it  is  our  duty  to  sustain 
this  bill,  and  not  to  send  the  plaintiff  to  a 
court  of  law.  In  Hamilton  v.  Cummings,  1 
Johns.  Ch.  523,  a  bill  wajs  filed  praying  the 
deliver>'  up  and  cancelation  of  certain  bonds 
executed  by  the  plaintiff's  testator,  which  it 
was  charged  were  given  to  indemnify  defend- 
ant as  bail  in  certain  suits,  but  which  were 
to  be  surrendered  and  canceled  if  defendant 
was  not  damaged  or  put  to  costs.  The  bill 
alleged  that  the  suits  were  all  settled,  and 
that  defendant  had  been  put  to  no  costs  or 
damage.  In  considering  the  objection  made 
to  the  jurisdiction  of  equity  in  that  case, 
Chancellor  Kent  said:  "I  am  inclined  to 
think  that  the  weight  of  authority  and  the 
reaaon  of  the  thing  are  equally  in  favor  of 
the  jurisdiction  of  the  court,  whether  the  in- 
strument is  or  is  not  void  at  law,  and  wheth- 
er it  be  void  from  matter  appearing  on  ita 
face,  or  from  proof  taken  m  the  cause. 
.  .  .  But  while  I  assert  the  authority  of 
the  court  to  sustain  such  bills,  I  am  not  to 
be  understood  as  encouraging  applications, 
where  the  fitness  of  the  exercise  of  the  pow- 
er of  the  court  is  not  pretty  strongly  dis- 
played. Perhaps  the  cases  may  all  be  recon- 
ciled on  the  general  principle  that  the  exer- 
cise of  this  power  is  to  be  regulated  by  sound 
discretion,  as  the  circumstances  of  the  indi- 
vidual case  may  dictate :  and  that  the  resort 
to  equity,  to  be  sustained,  must  be  expe- 
dient, either  because  the  instrument  is  li- 
able to  abuse  from  its  negotiable  nature,  or 
because  the  defense,  not  arising  on  its  face, 
may  be  difficult  or  uncertain  at  law,  or  frcmi 
some  other  special  circumstances  peculiar 
to  the  case,  and  rendering  a  resort  here 
highly  proper,  and  clear  of  all  suspicion  of 
any  design  to  promote  expense  and  litiga- 
tion." In  Van  Home  v.  Fonda ,  5  Johns. 
Ch.  406,  two  devisees  were  in  possession  of 
lands  under  an  imperfect  title  devised  to 
them  by  their  common  ancestor,  and  it  was 
held  that  one  of  these  could  not  buy  up  an 
adverse  title  to  disseise  or  expel  his  eoten- 
ant,  but  that  such  purchase  would  inure  to 
their  common  benefit,  subject  to  an  equal 
contribution  to  the  expense;  and  the  same 
high  authority  said,  **  It  is  not  consistent 
with  good  faith,  nor  with  the  duty  which 
the  connection  of  the  parties,  as  claimants 
of  a  common  subject,  created,  that  one  of 
them  should  be  able,  without  the  consent  of 
the  other,  to  buy  in  an  outstanding  title, 
and  appropriate  the  whole  subject  to  him- 
self, and  thus  undermine  and  oust  his  com- 
panion. It  would  be  repugnant  to  a  sense 
of  refined  and  accurate  justice."  Accord- 
ingly, the  chancellor  sustained  a  bill  for  an 
account  filed  by  the  devisee  sought  to  be 
ousted  under  the  adverse  title  bought  by  his 
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codevisee.  That  case  was  relied  on  as  con- 
clusive by  Chancellor  Cooper  in  Harrison  v. 
^yinston,  2  Tenn.  Ch.  544,  in  which  it  was 
held^that  a  beneficiary  under  a  trust  assign- 
ment for  the  benefit  of  creditors,  who  is  a 
party  to  the  suit  for  the  execution  of  the 
trust,  consenting  thereto,  and  accepting  its 
benefits,  cannot  acquire  a  title  to  any  of  the 
property,  under  a  tax  sale  free  from  the 
trust;  and  that  one  who  joins  with  him  in 
the  purchase  with  knowledge  of  his  fiduciary 
relations  will  stand  in  no  better  position; 
and  that  the  complainant  was  entitled  to  a 
decree  perpetually  enjoining  an  action  of 
ejectment  brought  by  the  purchaser  of  the 
tax  title,  and  declaring  that  the  tax  title 
inured  to  the  benefit  of  the  trust. 

Applying  the  principles  thus  declared  to 
the  case  before  us,  we  cannot  say,  as  was 
said  in  Crook  v.  Brown,  11  Md.  172,  "'we 
know  of  no  head  of  equity  jurisdiction  under 
which  this  can  be  maintained."  We  perceive 
at  once  that  upon  the  allegations  of  the  bill 
there  was  fraud  in  the  acquisition  by  de- 
fendant of  the  tax  title,  and  that,  as  a  re- 
sult of  this  fraud,  the  title  is  held  by  the 
defendant  in  trust  for  the  plaintiff;*  and 
we  know  that  fraud  and  trusts  are  inde- 
l)cndent  heads  of  equity  jurisdiction.  In 
King  v.  Carpenter,  37  Mich.  366,  it  was  held 
that,  *'  where  a  party  has  an  equitable  cause 
of  action  against  anoUier,  coming  with- 
in any  recognized  rule  of  equity  jur- 
isdiction, such  right  can  be  eiiforced 
in  equity,  whether  the  complainant  is 
in  possession  or  not."  In  Sheppard 
V.  Nixon,  43  N.  J.  Eq.  633,  13  Atl. 
617,  the  court  said:  "The  exception  to  the 
rule  [that  the  plaintiff  must  be  in  posses- 
sion] is  where  the  case  presents  some  special 
ground  for  equitable  interposition,  such  as 
fraud,  accident,  or  mistake,  requiring  the 
setting  aside  or  reformation  of  deeds  or  in- 
struments of  conveyance.  If  these  elements 
be  wanting,  a  bill  to  establish  the  complain- 
ant's title  is  an  ejectment  bill,  pure  and 
simple."  To  the  same  effect  is  Essex  County 
\at  Bank  v.  Harrison,  57  X.  J.  Eq.  91,  40 
Atl.  211.  And  in  Security  Sav.  Co.  v.  Mac- 
kenzie, 33  Or.  209,  62  Pac.  1046,  it  was  held 
that  the  question  of  poscsession  of  real  es- 
tate, as  required  by  a  statute  of  the  state, 
in  a  suit  for  an  interest  therein,  was  im- 
material, when  the  relief  sought  is  such  that 
an  equity  court  has  jurisdiction  independ- 
ent of  the  statute.  This  view  of  the  law  is 
sustained  in  17th  Enc.  of  Pleading  &  Prac- 
tice, p.  309,  where  it  is  said :  "Where  there 
is  any  other  distinct  head  of  equity  juris- 
diction sufficient  to  support  the  action,  pos- 
session by  the  plaintiff  is  not  required,  but 
equity  will  retain  the  cause,  and  grant  re- 
lief by  quieting  the  title  or  removing 
clouds."  In  the  present  case  fraud  in  the 
acquisition  of  the  tax  title  is  distinctly 
charged;  such  fraud  as  would  raise  a  trust 
in  favor  of  the  plaintiff.  The  defendant  has 
demurred,  and  the  effect  of  his  demurrer  is 
to  admit  all  matters  of  fact  well  pleaded, 
and  we  think  the  fraud  is  well  pleaded. 
Agnin,  in  17th  Enc.  of  Pleading  &  Practice, 
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311,  it  is  said  that  "it  would  seem  that 
ejectment  ia  an  inadequate  remedy  in  all 
cases  where,  although  the  plaintiff  might  re- 
cover possession,  a  void  instrument  or  muni- 
ment of  title  would  be  left  outstanding  and 
uncanceled ;"  and  it  was  so  held  in  Redmond 
v,  Packenham,  66  111.  434,  Here,  if  the 
plaintiff  were  to  recover  in  ejectment,  the 
tax  title  would  remain  outstanding,  and 
would,  after  such  recovery,  still  constitute 
an  apparent  cloud  upon  the  title  whenever 
the  property  might  be  upon  the  market. 
Consequently,  we  think  the  demurrer  should 
have  been  overruled  and  the  bill  retained. 

Nothing  that  we  have  said,  however,  is  to 
be  understood  as  overruling  or  impairing  the 
authority  of  any  of  the  previous  cases  in 
this  court,  none  of  which  presented  the  ques- 
tion now  before  us.    In  Keys  v.  Forrest,  90 


Md.  132,  45  Atl.  22,  the  case  was  not  pre- 
sented on  demurrer,  but  was  heard  upon  bill, 
answer,  and  testimony.  The  bill  alleged, 
and  the  answer  denied,  fraud  in  the  acqui- 
sition of  the  tax  title;  and  it  will  be  seen 
on  reference  to  the  record  that  the  lower 
court  considered  the  allegation  of  fraud  and 
found  it  was  not  sustained,  and  this  court 
concurred  in  that  finding.  Had  the  posses- 
sion by  the  plaintiff  been  essential  in  that 
case,  it  would  have  been  idle  to  determine 
the  question  of  fraud.  There  is  therefore 
no  conflict  or  inconsistency  between  this 
case  and  any  of  the  earlier  cases  in  this 
court.  For  the  reasons  given,  the  decrte  of 
tne  circuit  court  will  be  reversed. 

Decree  reversed,  with  costs  to  the  appel- 
lant above  and  below,  and  cause  remanded 
for  further  proceedings. 


^MINNESOTA  SUPREME  COURT. 


Thomas  CURRAN,  Respt., 

V, 

Peter  OLSON  et  aZ.,  Appts. 
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•1.  The  plalntm  Tras  Injured  In  the 
saloon  of  the  defendants  by  a  third 
party  pouring  alcohol  on  his  foot  while  he 
was  asleep,  and  then  setting  It  on  fire.  This 
is  an  action  to  recover  damages  for  Injariea 
caused  thereby.  Held,  that  the  defendants 
were  bound  to  use  reasonable  care  to  protect 
the  pI<aiQtlff,  as  their  guest,  from  injury  at 
the  hands  of  vicious  and  lawless  persons 
whom  they  permitted  to  be  In  their  saloon. 

2.  The  evidence  •nstalns  the  verdict, 
to  the  effect  that  the  defendants  were  guilty 
of  negligence  in  the  premises,  and  that  the 
plaintiff  was  not. 

(January  16.  1903.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Polk  County  de- 
nying a  new  trial  after  verdict  in  plaintiff's 
fa\'or  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  for  which  defend- 
ants were  alleged  to  be  responsible.  Af- 
firmed. 

The  facts  are  stated  in  the  opinioft. 

Messrs.  J.  A.  Sorley  and  F.  C.  Massee, 
for  appellants: 

If  the  bai-tender  gave  the  alcohol  to  the 
cook  knowing  that  he  was  going  to  pour  it 
on  respondent's  foot  and  set  it  afire,  then  it 
was  a  wajiton  act  on  the  part  of  the  bar- 
tender, and  his  principal  would  not  be  lia- 
ble. 

Philadelphia,  W.  d  B.  R,  Co.  v.  Brannen 
(Pa.)    2   Atl,   429;    Wood   v.    Detroit    City 

•Headnotes  by  Start,  Ch.  J. 

NoTPJ. — As  to  liability  of  person  selling  liquor 
at  public  place  for  Injuries  done  to  a  guest  by 
one  to  whom  liquors  are  sold,  see,  in  this 
series.  Belding  v.  Johnson  (Ga.)  11  L.  R.  A, 
53,  and  Mastad  v.  Swedish  Brethren  (Minn.) 
53  L.  R.  A.  803. 
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Street  R.  Co.  52  Mich.  402,  50  Am.  Rep. 
259,  18  N.  W.  124:  Curtis  v.  Dinneen,  4 
Dak.  245,  30  X.  W.  148;  Golden  v.  New 
brand,  62  Iowa,  59,  35  Am.  Rep.  257,  2  N. 
VV.   537. 

Respondent  was  guilty  of  such  contribu- 
tory negligence  as  will  defeat  a  recover^'. 

Wood  V.  Detroit  City  Street  R.  Co.  52 
Mich.  402,  50  Am.  Rep.  259,  18  N.  W.  124 ; 
Bridge  v.  Grand  Junction  R.  Co.  3  Mees.  & 
W.  244;  Pluckwell  v.  Wilson,  5  Car.  &  P. 
375;  Rathbun  v.  Payne,  19  Wend.  399; 
Barnes  v.  Cole,  21  Wend.  188;  Brown  v. 
Mainccll,  6  Hill.  592,  41  Am.  Dec.  771; 
Washburn  v.  Tracy,  2  D.  Chip.  (Vt.)  128, 
15  Am.  Dec.  661 ;  Waterbury  v.  Chicago,  M. 
d  St.  P.  R.  Co.  104  Iowa,  32,  73  N.  W":  341 ; 
Kmery  v.  Chicago,  M.  &  St.  P.  R.  Co.  77 
Minn.  465,  80  N.  W.  627 ;  Bradley  v.  Grand 
Trunk  R.  Co.  107  Mich.  243,  65  N.  W.  102; 
Schciber  v.  Chicago,  St.  P.  M.  rf  0.  R.  Co. 
61  Minn.  499,  63  N.  W.  1034:  Wharton, 
Xcg.  §  130;  4  Am.  &  Eng.  Enc.  Law,  p.  17; 
Johnson  v.  Hudson  River  R.  Co.  20  N.  Y. 
71,  75  Am.  Dec.  375;  Strong  v.  Sacramento 
d  P.  R.  Co.  61  Cal.  328;  Kennard  v.  Bur- 
ton, 25  Me.  39,  43  Am.  Dec.  249;  Terre 
Haute  d  J.  R.  Co.  v,  Graham,  95  Ind.  291, 
48  Am.  Rep.  719;  Sutton  v.  Wauwatosa,  29 
Wis.  21,  9  Am.  Rep.  543. 

Mr.  H.  A.  Bronson,  for  respondent: 

Hotel  or  inn  keepers  are  bound  to  protect 
their  guests,  both  in  person  and  property, 
from  acts  and  misconduct  of  wrongdoers 
permitted  to  remain  upon  the  premises. 

Mastad  v.  Swedish  Brethren,  83  Minn.  40, 
53  L.  R.  A.  803,  85  N.  W.  913;  Bishop, 
Koncontract  Law,  1173;  Rommel  v.  Scham- 
hacher,  120  Pa.  579,  11  Atl.  779;  Corrigan 
v.  Blsinger,  81  Minn.  42.  83  X.  W^  492. 

Granting  that  the  bartender  had  no  knowl- 
edge of  the  commission  of  this  particular 
act,  yet,  the  appellants  would  be  liable  for 
the  reason  that  they  permitted  such  a  man 
as  this  cook  to  be  about  the  premises,  well 
knowing  that  he  had  perj)etrated,  and  might 
again  perpetrate,  such  a  brutal  act. 
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Mastad  v.  Sicedish  Brethren f  83  Minn.  40, 
53  L.  R.  A.  803,  85  N.  W.  913:  Rommel  v. 
Sckamhacher,  120  Pa.  579,  11  Atl.  779;  Cor- 
riijan  v.  Elsinger,  81  Minn.  42,  83  N.  W. 
492. 

Respondent  was  lawfully  and  rightfully 
upon  the  premises  of  the  appellants  at  the 
time  of  the  accident. 

Thomp.  Neg.  p.  1173. 

Kven  assuming  that  the  respondent  had 
placed  himself  in  a  place  of  danger,  and  had 
failed  to  use  reasonable  care  in  anticipat- 
ing this  injury,  contributory  negligence  can- 
not be  imputed  to  him  in  not  anticipating 
that  the  appellants  would  act  negligently  as 
they  did,  and  in  not  providing  against  the 
consequences  of  such  anticipated  negligence. 

Thomp.  Neg.  p.  1173;  Whittaker's  Smith, 

Neg.  p.  387;  Cooiey,  Torts,  p.  674;   7  Am. 

'  &  Eng.  Enc.  Law,  2d  ed.  p.  392 ;  Estelle  v. 

Lake  Crystal,  27  Minn.  243,  6  N.  W.  775. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  while  in  the 
saloon  of  the  defendants,  by  reason  of  their 
alleged  negligence  in  failing  to  protect  him 
from  an  assault  by  a  vicious  and  lawless 
person  whom  they  permitted  to  be  in  and 
about  their  saloon.  The  answer  was  a  de- 
nial. Verdict  for  the  plaintiff  in  the  sum 
of  $100,  and  the  defendants  appealed  from 
an  order  denying  their  alternative  motion 
for  judgment  or  a  new  trial. 

The  question  presented  by  the  record  is 
whether  the  verdict  is  sustained  by  the  evi- 
dence. The  defendants  claim  that  it  is  not, 
because  the  evidence  fails  to  show  any  neg- 
ligence or  wrong  on  their  part,  but  that  it 
does  conclusively  show  that  the  plaintiff  was 
guilty  of  contributory  negligence.  The  evi- 
dence tends  to  show  that  the  plaintiff  for 
sonie  days  prior  to  his  injury  had  been  a 
giiest  and  a  patron  of  the  defendant's  saloon 
at  East  Grand  Forks;  that,  having  spent  all 
of  his  money  therein,  he  went,  on  the  night 
of  February  10,  1902,  into  the  saloon  to 
sleep,  and  at  about  1 :  30  a.  m.  he  fell  asleep 
in  his  chair;  that  a  cook  in  a  restaurant  in 
the  rear  of  the  saloon,  belonging  to  a  third 
party,  came  into  the  saloon,  got  alcohol  from 
the  bartender  in  charge  of  the  room,  poured 
it  upon  the  left  foot  of  the  plaintiff,  and 
set  it  on  fire,  whereby  he  was  seriously  in- 
jured; and,  further,  that  the  bartender 
knew,  or  might  have  known  by  the  exercise 
of  the  slightest  care,  what  the  alcohol  was 
to  be  used  for,  and  could  have  prevented  the 
injury  to  the  plaintiff.  Neither  of  the  de- 
fendants was  present  at  the  time.  The  de- 
fendants were  bound  to  use  reasonable  care 
to  protect  their  gue.<(ts  and  patrons  from  in- 
jury at  the  hands  of  vicious  or  lawless  per- 
sons whom  they  knowingly  permitted  to  be 
in  and  about  their  saloon.  If  they  delegated 
this  duty  to  their  barkeeper,  they  are  re- 
sponsible for  his  negligence  in  the  premises. 
Mastad  v.  Swedish  Brethern,  83  Minn.  40, 
.53  L.  R.  A.  803.  85  N.  W.  91.3.  The  evi- 
dence  is  ample  to  sustain  a  finding  by  the 
iurv  that  the  defendants  were  guilty  of  neg- 
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ligence  which  was  the  proximate  cause  of 
the  plaintiff's  injury. 

The  claim  that  the  plaintiff  was  guilty  of 
contributory  negligence  is  based  upon  the 
facts  that  before  the  plaintiff  was  injured, 
and  during  the  same  night,  the  cook  on  two 
separate  occasions  came  into  the  saloon,  and, 
finding  a  guest  asleep,  he  got  alcohol,  poured 
it  upon  the  feet  of  the  sleeper,  and  then  set 
fire  to  it:  that  the  plaintiff  witnessed  the 
orgies,  and  laughed  and  joked  with  the  other 
guests  over  the  discomfiture  of  the  sleepers, 
and  said  nothing  to  the  bartender  about  it; 
that  he  stayed  awake  as  long  as  he  could, 
so  that  alcohol  could  not  be  put  on  his  feet 
and  fired,  but  he  at  last  fell  asleep.  The 
great  weight  of  the  evidence  is  to  the  effect 
that  the  bartender  not  only  knew  of  these 
two  cases  of  brutality,  but  furnished  the 
alcohol  which  the  cook  used.  The  evidence 
does  not  establish  the  contributory  negli- 
gence of  the  plaintiff  as  a  matter  of  law. 
The  verdict  is  sustained  by  the  evidence. 

Order  affirmed. 


Helen  S.  HOLMES,  Appi,, 

V, 

Alexander  CATHCART  et  al,  Respts. 


(. 


.Minn. 


.) 


*An  airent  iprho  Is  authorised  by  Ills 
principal  to  Hell  or  excbangre  tlie 
property  of  the  latter  upon  spedfled 
prices  and  terms  is  In  duty  bound,  upon  learn- 
ing that  a  more  advantageous  sale  or  ex- 
change can  be  made,  the  facts  concerning 
which  are  unknown  to  the  principal,  to  com- 
municate the  same  to  him  before  making  the 
sale  as  expressly  aathorized,  and  his  failure 
to  do  so  amounts  to  a  fraud  in  law. 

(January  9,  1903.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  di- 
recting a  verdict  in  favor  of  defendants  in 
an  action  brought  to  recover  damages  for 
loss  alleged  to  have  been  sustained  by  plain- 
tiff in  an  exchange  of  property  through  the 
failure  of  her  agent  to  disclose  facts  ma- 
terial to  her  interests.     Reversed. 

The  iacts  are  stated  in  the  opinion. 

Mr.  William  G.  tlThite,  for  appellant: 

Defendant  Cathcart  was  guilty  of  posi- 
tive fraud  upon  the  plaintiff,  and  he  induced 
her  to  consent  to  the  proposed  exchange  of 
her  property  by  a  deliberate  misrepresenta- 
tion of  the  facts. 

While  acting  in  a  fiduciary  capacity  as 
agent  for  the  plaintiff,  Cathcart  accepted  a 

*neadnote  by  Brown.  J. 


Note. — For  other  illustrations  of  the  rule 
that  an  agent  must  not  profit  at  his  principal's 
expense  in  the  matter  of  his  agency,  see  also, 
In  this  series.  Tyler  v.  Sanborn  (111.)  4  L.  R.  A. 
218,  and  note;  McNutt  v.  Dix  (Mich.)  10  L.  R. 
A.  060:  Jansen  v.  Williams  (Neb.)  20  L.  R.  A. 
207;  Boswell  v.  Cunningham  (Fla.)  21  L.  R.  A. 
.'>4  ;  and  Kimball  v.  Ranney  (Mich.)  46  L.  R. 
A.  403. 
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commission  of  $500  from  the  Pioneer  Apart- 
ment House  Company.  This  acceptance  of 
a  commission  by  him  was  a  fraud  upon  the 
plaintitf  in  the  same  manner  and  to  the 
same  extent  as  if  Oathcart  had  been  himself 
the  actual  purchaser  of  her  property.  For 
this  fraud  he  is  liable  in  damages  to  the 
plaintiff. 

Mechem,  Agency,  §  953;  Lyon  v.  Mitchell, 
36  N.  Y.  235,  93  Am.  Dec.  502;  Walker  v. 
Osgood,  98  Mass.  348,  93  Am.  Dec.  168; 
Murray  v.  Beard,  102  N.  Y.  505,  7  N.  E. 
553 ;  Story,  Agency,  §  31 ;  Famstoorth  v. 
Hemnwr,  1  Allen,  494,  79  Am.  Dec.  756. 

Even  if  the  evidence  in  this  action  does 
not  disclose  positive  and  actual  fraud  on  the 
part  of  Cathcart,  it  conclusively  appears 
that  he  concealed  from  the  plaintiff  im- 
portant and  material  facts  which  it  was  his 
legal  duty  to  impart  to  her.  This  conceal- 
ment on  his  part,  and  this  omission  to  ad- 
vise the  plaintiff  of  important  and  material 
facts  affecting  her  interest,  was  a  fraud 
upon  her  which  makes  the  defendant  Cath- 
cart liable  in  damages  in  this  action. 

Mechem,  Agency,  §  538;  1  Am.  &  Eng. 
Enc.  Law,  p.  1069;  Arrott  v.  Brown,  6 
Whart.  9;  Brown  v.  Arrott,  6  Watts  &  S. 
416;  Devall  v.  Burhridge,  4  Watts  &  S.  305; 
Harvey  v.  Turner,  4  Rawle,  223 ;  Hegenmyer 
V.  Afarks,  37  Minn.  6,  32  N.  W.  785;  Tilleny 
V.  Wolverton,  46  Minn.  256,  48  N.  W.  908; 
Cunnell  v.  Smith,  142  Pa.  25,  12  L.  R.  A. 
396,  21  Atl.  793. 

Wherever  an  agent  violates  his  obligation 
to  his  principal  by  exceeding  his  authority 
by  misconduct,  or  by  omission,  and  any  dam- 
ages result  to  his  principal,  he  is  responsible 
for  such  injurious  consequences,  and  bound 
to  make  indemnity. 

2  Sedgw.  Damages,  §  811;  Laverty  v. 
Smthcn,  68  N.  Y.  522,  23  Am.  Rep.  184; 
Wilts  V.  Morrell,  66  Barb.  511;  Hamilton 
V.  Cunningham,  2  Brock.  366,  Fed.  Cas.  No. 
5,078 ;  1  Livermore,  Agency,  p.  398. 

Mr.  John  F.  Fitspatriok,  for  respond- 
ents: 

Appellant  was  distinctly  informed  of  the 
third  party  in  the  transaction,  as  soon  as 
the  third  party  came  into  it,  and  before  its 
consummation.  If  she  wished  more  detailed 
information  she  should  have  asked  for  it. 

Milltr  V.  Miller,  47  Minn.  546,  50  N.  W. 
612. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  substantially 
as  follows:  Plaintiff,  who  resides  at  Buf- 
falo, New  York,  was  the  owner  of  twelve 
houses  in  the  city  of  St.  Paul,  all  of  which 
were  clear  and  free  of  enciunbrance.  The 
houses  wei-e  somewhat  out  of  repair,  and, 
to  render  them  habitable,  certain  expenses 
were  necessary  to  be  incurred ;  and,  to  avoid 
that  expense,  plaintiff  was  anxious  to  ex- 
change the  houses  for  other  property.  De- 
fendant Cathcart  was  her  agent,  and  acted 
for  her  in  the  care  and  management  of  the 
houses,  collecting  rents,  making  needed  re- 
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pairs,  placing  insurance  on  the  property, 
and,  in  a  way,  her  general  representative  at 
St.  Paul.  He  underto(^  to  make  an  ex- 
change of  the  property,  and  at  one  time  had 
under  consideration  a  proposition  which  he 
thought  might  result  beneficially  to  plain- 
tiff; and  he  induced  her  to  come  on,  with 
her  husband,  from  her  home  in  Buffalo  for 
the  purpose  of  an  examination  and  inspec- 
tion of  the  property  proposed  in  exchange. 
The  exchange  did  not  take  place,  but  later 
on  Cathcart  secured  from  one  Horeish  a 
proposition  to  exchange  a  brick  block  owned 
by  him  in  the  city  of  St.  Paul,  which  was 
encumbered  by  a  mortgage  of  $15,000,  for 
plaintiff's  twelve  houses;  but  there  were 
back  taxes  against  the  blodc  and  overdue 
interest  on  the  mortgage  to  the  amount  of 
$1,600,  which  plaintiff  would  be  required  to 
pay  to  effect  a  trade.  Pending  the  consider- 
ation of  the  proposition  by  plaintiff, —  the 
evidence  does  not  show  that  it  had  been  re- 
jected,—  Cathcart  procured  from  Horeish  a 
further  contract  by  which  the  latter  agreed 
to  accept  two  of  plaintiff's  houses,  free  and 
clear  of  encumbrance,  and  the  sum  of  $200, 
for  his  property,  subject  to  the  mortgage 
and  the  payment  of  the  back  texes  and  in- 
terest. At  about  this  time  —  the  precise 
date  docs  not  clearly  appear  —  he  entered 
into  some  sort  of  an  agreement  with  the 
Pioneer  Apartment  House  Compajiy,  by 
which  that  concern  agreed  to  advance  all 
money  necessary  to  pay  the  back  texes  and 
interest  against  the  Horeish  property,  over 
and  above  the  sum  of  $1,000,  in  considera- 
tion of  which  it  was  to  receive  ten  of  the 
houses.  Cathcart  then  informed  plaintiff 
that  he  could  effect  an  exchange  of  her 
twelve  houses  for  the  Horeish  block,  subject 
to  the  encumbrance,  interest,  and  texes 
(plaintiff  to  pay  $1,000,  instead  of  $1,600, 
according  to  the  previous  proposition) ;  and 
he  subsequently  informed  her  that  the  bal- 
ance of  the  $1,600  necessary  to  pay  the  back 
texes  and  interest  in  full  would  be  advanced 
by  a  third  party,  who  was  to  receive  some 
of  the  houses.  She  was  not  informed  that 
Horeish  was  willing  to  exch^ge  the  brick 
block  for  two  of  her  houses  and  the  sum  of 
$200,  subject  to  the  mortgage  and  the  taxes 
and  interest.  She  understood  all  along  that 
all  of  her  houses  were  to  be  transferred  and 
exchanged  for  that  property,  and  she  was 
not  informed  at  any  time  that  the  apart- 
ment house  company  was  to  receive  ten  of 
her  houses  for  the  amount  of  money  it  was 
to  advance.  She  finally  accepted  this  prop- 
osition, deeded  the  houses  to  the  Pioneer 
Apartment  House  Company,  and  paid  the 
ir' 1,000  toward  the  back  texes  and  interest. 
The  balance  necessary  to  pay  the  same  in 
full  was  paid  by  the  apartment  house  com- 
pany. The  precise  amount  paid  by  it  is  not 
shown  by  the  record,  but  it  was  probably  in 
the  neighborhood  of  $1,200  or  $1,400,  in- 
cluding a  commission  to  Cathcart  of  the  sum 
of  .^00.  A  verdict  was  directed  for  defend- 
ants at  the  trial  in  the  court  below  when 
plaintiff  rested.     Defendants  were  not  re- 
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quired  to  otfer  any  evidence,  and  the  facts 
in  defense  of  the  action,  or  upon  whicli  they 
would  rely  if  required  to  defend,  do  not  ap- 
pear. This  action  was  brought  against  both 
defendants,— Cathcart,  the  agent,  and  the 
apartment  house  company, —  on  the  theory 
that  those  parties  were  in  collusion,  and  that 
plaintifT  was  entitled  to  recover  against  both 
for  any  damage  she  had  suffered  for  the 
faUure  of  her  agent  to  disclose  to  her  all 
the  material  facts  in  reference  to  the  ex- 
change of  the  properties.  The  evidence  is 
insuflicient,  perhaps,  to  show  a  collusive 
agreement  between  the  defendants,  though  it 
is  fiomewhat  strange,  or  at  least  not  wholly 
clear,  that  the  apartment  house  company 
should  receive  ten  of  plaintiff's  houses  for 
the  nominal  consiaeration  of  about  $1,200. 
when  they  were  worth  at  least  the  sum  of 
$4,000.  But  at  the  trial  below  defendants 
joined  in  a  motion  to  direct  a  verdict,  which 
motion  was  granted ;  and,  if  the  court  erred 
in  granting  the  motion  as  to  either,  a  re- 
versal must  apply  to  both,  and  the  case  will 
be  left  as  though  no  trial  had  ever  been  had, 
and  nuist  be  tried  again  as  to  both  defend- 
ants. 

The  theory  on  which  thtf  learned  court  be- 
low dismissed  the  action  was  that  the  plain- 
tiff had  not  been  injured  by  any  act  on  the 
part  of  defendants,  and  she  could  not  re- 
cover; that,  as  she  was  willing  to  part  with 
all    her  houses   in   exchange   for   the   brick 
block,  it  was  immaterial  to  whom  they  were 
in  fact  deeded, —  whether  to  Horeish  or  to 
the  apartment  house  company ;  that  she  lost 
nothing  by  the  transaction,  and  has  no  cause 
^of  action.    We  think  the  court  was  in  eiror. 
It  is  not  controlling  whether  plaintiff  was 
willing,  or  not,  to  make  the  exchange  on  the 
terras  proposed  to  her.     The  action  involves 
the  duty  of  an  agent  when  acting  for  his 
principal,   and   whether   he   performed   that 
duty  in  accordance  with  the  law.    The  prin- 
cipal may  authorize  his  a^ent  to  sell  or  ex- 
change his  property,  but  it  does  not  neces- 
sarily follow  that  the  agent,  by  carrying  out 
the  sijecific  in^ructions  given  him,  fully  per- 
forms his  duty,  and  is  relieved  from  liabil- 
ity.   He  is  bound  to  the  exercise  of  the  most 
perfect  good  faith,  and  to  keep  his  principal 
informed  of  facts  coming  to  his  knowledge 
affecting  his  rights  and  interests.     If,  after 
receiving  instructions  to  sell  property  on  cer- 
tain specified  terms,   the  agent  learns  that 
other  and  more  advantageous  terms  can  be 
obtained,  it  is  his  plain  duty,  and  he  is  un- 
der evei-y  legal  and  moral  obligation,  to  com- 
municate the  facts  to  the  principal,  that  he 
may    act    advisedly    in    the    premises.      As 
stated  by  Chief  Justice  Gilfillan  in  Hegen- 
mijcr  v.  Marks,  37  Minn.  6,  32  N.  W.  785: 
"  Upon  this  contract  of  agency  [we]     .     .     . 
are  of  opinion     .     .     .     that  when     .     .     . 
[the  agent]  learned  a  fact  affecting  the  value 
of  the  property,  and  of  which  fact  he  knew 
.     .     .     [the  principal]    was  ignorant  when 
she    fixed    the    price,    and    if     .     .     .     [the 
agent]   had  reason  to  believe  that,  had  she 
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known  the  fact,  she  would  have  fixed  a 
higher  price,  .  .  .  then  good  faith 
towards  his  principal  required  of  him.  and 
it  was  his  legal  duty,  to  disclose  the  fact 
to  her  before  he  proceeded  to  sell,  so  that 
she  might,  if  so  disposed,  fix  the  selling 
price  in  accordance  with  the  actual  condi- 
tion of  things.  This  being  so,  his  selling 
upon  the  basis  of  the  price  first  fixed,  with- 
out disclosing  to  her  the  fact  he  had  learned, 
was,  of  course,  a  fraud  on  her."  That  case 
is  in  accord  with  the  unanimous  voice  of  the 
authorities.  Mechem,  Agency,  §  531 ;  1  Am. 
&  Eng.  Enc.  Law,  1069;  Arrott  v.  Broton, 
6  Whart.  9;  Devall  v.  Burhridge,  4  Watte 
&  S.  305;  Harvey  v.  Turner,  4  Rawle,  223; 
Tilleny  v.  Wolvertotiy  46  Minn.  256,  48  N. 
Vy.  908.  Plaintiff  was  not  informed  at  any 
time  prior  to  the  closing  up  of  the  trans- 
action that  she  could  obtain  the  brick  block 
for  two  of  her  houses  and  the  payment  of 
about  $1,600  in  money,  and  the 'question 
arises  whether  defendant  Cathcart  should 
have  communicated  that  fact  to  her.  If,  as 
now  claimed  by  plaintiff,  that  bargain  was 
a  better  one  for  her, —  more  beneficial  in  its 
results, —  it  was  the  clear  duty  of  Cathcart 
to  communicate  the  facts  to  her ;  and  if.  by 
his  failure  to  do  so,  plaintiff  was  damaged, 
she  is  entitled  to  recover  whatever  loss  she 
actually  suffered.  Whether  defendant  did 
fail  in  his  duty  in  this  respect  is,  of  course, 
a  question  of  fact,  which  we  do  not  attempt 
to  pass  upon;  but  we  do  hold  that  the  evi- 
dence offered  by  plaintiff  on  the  trial  was 
such  as  to  require  a  finding  on  the  question 
by  the  trial  court,  or  the  submission  of  the 
same  to  a  jury.  The  measure  of  her  relief 
would  be  the  actual  damage  suffered  in  con- 
sequence of  defendant's  failure  of  duty.  The 
case  must  therefore  be  reversed. 

It  was  also  claimed  by  plaintiff  that  she 
was  entitled  to  the  commission  received  by 
defendant  Cathcart,  her  agent,  and  that  the 
court  erred  in  holding  othei-wise.  It  ap- 
pears, without  dispute,  that  Cathcart  did 
receive  from  the  apartment  house  company 
a  commission  of  $500  for  his  services  in  ef- 
fecting the  exchange  of  properties.  W"e  do 
not  concur  with  plaintiff's  counsel,  however, 
that  plaintiff  is  entitled  to  any  portion  of 
it.  The  evidence  disclosed  by  the  record 
fairly  shows  that  plaintiff  contemplated  that 
defendant  should  receive  some  sort  of  a 
commission,  and  this  is  clearly  shown  by 
tlie  correspondence  between  the  parties.  As 
a  condition  to  the  acceptance  of  the  final 
offer  to  exchange  the  properties,  she  dis- 
tinctly stated  that  it  must  include  all  com- 
missions to  be  received  or  claimed  by  Cath- 
cart. It  therefore  appears  from  the  record 
that  Cathcart  was  entitled  to  n^otiate  for 
and  accept  and  receive  a  commission  for  his 
services  in  the  premises,  and  this  with  the 
knowledge  and  consent  of  plaintiff.  And, 
having  done  so  with  her  express  consent,  he 
is  entitled  to  retain  the  same. 

Ordvr  revvrned  and  new  trial  granted. 
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CITIZENS'    STATE    BANK    of    Newman 
Grove,  Nebraska,  Plff,  in  Err., 

V, 

Lars  I.  NORE. 


(. 


.Neb. 


.) 


«1.  In  tlkim  state  a  statute  wlU  not  be 
constrved  so  as  to  make  a  negotiable  In- 
strument void  In  the  hands  ol  a  bona  fide  pur- 
chaser, unless  the  act  specifically  so  declares. 

2.  A  note  arlven  for  medical  services  by 
an  unlicensed  practitioner  may  be  re- 
covered by  a  bona  fide  purchaser,  notwith- 
standing the  prorlslons  of  article  1,  chap.  55, 
of  the  Compiled  Statutes,  prohihltlng  the 
practice  of  medldne  without  a  license. 

(January  8,  1908.) 

ERROR  to  the  District  Court  for  Boone 
County  to  review  a  judgment  in  favor 
•of  defendant  in  an  action  brought  to  enforce 
payment  of  a  promissory  note.    Reversed, 

The  facts  are  stated  in  the  Commiaeion- 
•er'd  opinion. 

Messrs.  Needham  ft  Doten,  for  plain- 
tiff in  error: 

Mere  illegality  of  consideration,  unless  the 
note  is  declared  void  by  statute,  does  not 
afTect  recovery  thereon  by  a  bona  fide  holder 
for  value. 

Smith  V.  Columbus  State  Bank,  0  Neb.  31, 
1  N.  W.  893;  Wortendyke  v.  Meehan,  9  Neb. 
221,  2  N.  W.  339 ;  Darst  v.  Backus,  18  Neb. 
231,  24  N.  W.  681;  Coakley  v.  Christie,  20 
Neb.  509,  31  N.  W.  73. 

Even  in  states  where  the  statute  expressly 
makes  a  note  void  where  the  consideration 
is  illegal,  a  bona  fide  holder  for  value  can 
recover  where  the  note  has  nothing  on  it  in- 
dicative of  the  illegality  of  the  considera- 
tion. 

Sondheim  v.  Gilbert,  117  Ind.  71,  5  L.  R. 
A.  432,  18  N.  E.  687;  Nexc  v.  Walker,  108 
Ind.  365,  58  Am.  Rep.  40,  9  N.  E.  387;  Craw- 
foi'd  v.  Spencer,  92  Mo.  498,  4  S.  W.  713. 

Even  if  the  court  should  assume  that 
fraud  at  the  inception  of  the  note  has  been 
proved,  as  the  fraud  alleged  to  have  been 
practised  upon  the  defendant  was  not  in 
relation  to  the  note  he  executed,  such  fraud 
would  not  prevent  recovery  on  the  part  of 
the  plaintiff  as  a  bona  fide  holder  for  value. 

Dinsmore  v.  Stimbert,  12  Neb.  433,  UN. 
W.  872. 

Before  the  defendant  can  interpose  the  de- 
-fense  of  failure  of  consideration,  it  must 
first  attack  plaintiff's  bona  fides,  which  it 
failed  to  do  m  any  particular. 

Western  Cottage  Organ  Co.  v.  Boyle,  10 

*Headnotes  by  LoBiNOiBa,  C. 


NoTK. — As  to  effect  of  failure  to  procure 
license  for  business  on  validity  of  contract,  see 
also,  In  this  series,  Buckley  v.  Humason  (Minn.) 
16  L.  R.  A.  423,  and  note;  Fairly  v.  Wappoo 
Mills  (S.  C.)  29  L.  R.  A.  215;  Vermont  X/oan 
A  Trust  Co.  V.  Hoffman  (Idaho)  37  L.  R.  A. 
509 ;  Randall  v.  Tuell  (Me.)  38  L.  R.  A.  143 ; 
Smith  V.  Robertson  (Ky.)  45  L.  R.  A.  510;  and 
Denning  v.  Tount  (Kan.)  50  L.  R.  A.  103. 
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Neb.  409,  6  N.  W.  473;  Coakley  v.  Christie, 
20  Neb.  509,  31  N.  W.  73;  Crosby  v.  Ritchey, 
47  Neb.  924,  66  N.  W.  1005;  Violet  v.  Rose, 
39  Neb.  660,  58  N.  W.  216. 

Mr.  H.  C.  Vail,  for  defendant  in  eiTor: 

The  note  and  the  contract  constitute  one 
and  the  same  transaction.  The  agreement 
to  pay  for  medical  services,  as  evidenced  by 
the  note,  was  just  as  much  part  of  the  con- 
tract as  though  made  in  any  other  form,  and 
must  all  be  taken  as  one  transaction. 

Kittle  V.  De  Lamater,  3  Neb.  325;  Larson 
V.  First  Nat.  Bank,  62  Neb.  303,  87  N.  W. 
18. 

Notes  made  in  violation  of  the  provisiona 
of  chap.  55,  Comp.  Stat.  1901,  regulating 
the  practice  of  medicine,  etc.,  in  this  state 
are  absolutely  void.  When  a  statute  ex- 
pressly, or  by  necessary  implication,  declares 
an  instriunent  void,  it  gathers  no  vitality 
by  its  circulation,  in  respect  to  the  parties 
executing  it,  even  though  it  be  held  by  a 
bona  fide  holder,  without  notice. 

Dan.  Neg.  Inst.  §§  197,  807;  Larson  y. 
First  Nat.  Bank,  62  Neb.  303,  87  N.  W.  18; 
Snoddy  v.  American  Nat.  Bank,  88  Tenn. 
573,  7  L.  R.  A.  705,  13  S.  W.  127. 

I«obinsler»  C,  filed  the  following  opinion: 
This  is  an  action  on  a  promissory  note 
payable  six  months  after  date,  given  by  the 
defendant  in  error  to  one  F.  N.  Brett,  for 
medical  services  rendered  to  the  former's 
wife.  At  the  time  of  the  execution  of  the 
note,  and  as  a  part  of  the  same  transaction, 
Brett  executed  and  delivered  to  defendant 
in  error  the  following  instrument: 

American  Medical   and   Surgical  Institute. 
For  the  Treatment  of  All  Chronic,  Pri- 
vate  and   Nervous    Diseases,    both 
Medical  and  Surgical. 

Albion,  Nebr.,  Sept.  7,  1898. 
Received  of  L.  More  twenty-two  dollars, 
for  which  I  hereby  agree  to  treat  L.  Nore's 
wife  for  three  months,  until  cured;  to  fur- 
nish medicine  and  apparatus  deemed  neces- 
sary by  me  to  bring  about  the  best  possible 
results;  and  to  return  note  at  end  of  speci- 
fied time  if  no  cure  is  effected;  and  to  give 
an  extension  of  time  if  needed. 
($22.00.)  F.  N.  Brett. 

On  the  day  after  its  receipt,  Brett  went 
to  the  banking  house  of  plaintiff  in  error  at 
Newman  Grove,  and  negotiated  a  sale  of  the 
note,  through  the  cashier,  at  a  discount  of 
10  per  oent.  Brett  was  a  stranger  in  the 
town,  and  the  cashier  had  seen  him  only 
once  before,  but  there  is  no  evidence  that 
the  cashier  or  any  of  plaintiff  in  error's  of- 
ficers or  agents  had  any  knowledge  or  no- 
tice of  the  purpose  for  which  the  note  was 
given.  The  note  not  being  paid  at  maturity, 
plaintiff  in  error  brought  this  action  there- 
on; and  defendant  in  error  answered,  al- 
leging that  Brett  was  not  a  lioensed  physi- 
cian, that  the  execution  of  the  note  haa  lieen 
47 
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induced  by  fraud,  and  that  the  consideration 
had  failed.  On  the  trial  the  county  clerk 
testified  that  his  office  contained  no  record, 
as  provided  by  article  1,  chap.  65,  of  the 
Compiled  Statutes,  of  any  certificate  author- 
izing Brett  to  practise  medicine,  and  no  evi- 
dence was  ofTered  indicating  that  such  certi- 
ficate had  ever  been  issued.  After  the  intro- 
duction of  evidence,  plaintiff  moved  for  a 
peremptory  instruction,  which  was  refused. 
The  jury  returned  a  verdict  for  the  defend- 
ant, upon  which  judgment  was  rendered, 
and  plaintiff  brings  the  case  here  by  peti- 
tion m  error. 

Defendant  in  error  relies  principally  on 
•  Jjarson  v.  First  Nat.  Bank,  62  Neb.  303,  87 
N.  W.  18.  In  that  case  the  statute  under 
which  a  bona  fide  purchaser  was  denied  re- 
covery on  a  note  provided  that  any  convey- 
ance of  lands  allotted  to  the  Indians,  "or 
any  contract  made  touching  the  same, 
.  .  .  shall  be  absolutely  niSl  and  void." 
In  the  case  at  bar  the  statute  contains  no 
express  declaration  of  this  kind.  Tlie  legis- 
lation which  defendant  in  error  invokes  to 
support  his  position  may  be  summarized  as 
follows:  Article  1,  chap.  55,  of  the  Com- 
piled Statutes  makes  it  the  duty  of  all  per- 
sons desiring  to  practise  "  medicine,  sur- 
gery, or  obstetrics  "  in  this  state  to  obtain 
a  certificate  from  the  state  board  of  health, 
and  to  file  the  same  with  the  clerk  of  the 
county  in  which  they  desire  to  practise. 
Section  15  provides :  **  No  person  shall  re- 
cover in  any  court  in  this  state  any  sum  of 
money  whatever  for  any  medical,  surgical 
or  obstetrical  services  unless  he  shall  have 
complied  with  the  provisions  of  this  act,  and 
is  one  of  the  persons  authorized  by  this  act 
to  be  registered  as  a  physician."  Section  7 
declares  it  to  be  unlawful  for  any  person 
to  practise  in  any  of  these  lines  without  first 
obtaining  and  registering  such  certificate; 
and  §  16  makes  it  a  misdemeanor  to  so  prac- 
tise, and  imposes  a  fine  therefor.  It  will 
be  seen  that  none  of  these  provisions  de- 
clares a  contract  for  medical  services,  by  an 
unlicensed  practitioner,  to  be  void.  Indeed, 
while  §  15  provides  that  "  no  person  shall 
recover,"  the  latter  part  of  the  section  indi- 
cates that  this  prohibition  is  limited  to  the 
practitioner  himself. 

It  is  urged  that,  by  making  the  unlicensed 
practice  of  medicine  a  crime,  the  legislature 
has,  by  implication,  declared  void  all  con- 
tracts growing  out  of  such  practice ;  and  we 
are  cited  to  Snoddy  v.  American  Nat.  Bank, 
88  Tenn.  673,  7  L.  R.  A.  705,  13  S.  W.  127. 
There  a  contract  to  deal  in  futures  was  held 
to  be  included  within  the  statute  against 
gaming,  and  the  court  said.  '^By  the  great 
weight  of  authority,  notes  given  in  consid- 
eration of  a  contract  against  morals,  public 
policy,  and  public  statutes  are  void  in  any 
Hands;"  and  then  added:  "Perhaps  there 
are  no  exceptions  when,  in  addition,  the 
transaction  is  also  criminal."  But  in  Sond- 
heim  v.  Gilbert,  117  ind.  71,  5  L.  R.  A.  432, 
18  N.  E.  687,  and  Crawford  v.  Spencer,  92 
Mo.  498,  4  S.  W.  713,  the  gaming  statute 
was  held  not  to  apply  to  such  transactions 
There  are,  indeed,  authorities  elsewhere 
CO  L.  R.  A. 


which  tend  to  support  the  contention  of  ae- 
fendant  in  error.  More  than  two  centuriea^ 
ago.  Lord  Holt  said,  in  the  leading  case  of 
Bartlett  v.  Vinor,  Carthew,  252:  "Every 
contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlaw- 
ful by  any  statute  is  a  void  contract,  though 
the  statute  itself  doth  not  mention  that  it 
shall  be  so."  In  Cope  v.  Rotclands,  2  Mees. 
&  W.  157,  Baron  Parke  observes:  "It  is^ 
perfectly  settled  that  where  the  contract 
which  the  plaintiff  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  im- 
plication, forbidden  by  the  conmion  or  stat- 
ute law,  no  court  will  lend  its  assistance  to 
give  it  effect."  See  also  Columbia  Bank  & 
BHdge  Co.  v.  Haldeman,  7  Watts  &  S.  233, 
42  Am.  Dec.  229;  Holt  v.  Green,  73  Pa.  198, 
13  Am.  Rep.  737 ;  Johnston  v.  McConnell,  65 
Ga.  129;  Conleij  v.  Sims,  71  Ga.  161.  Were 
the  question  res  nova  therefore,  in  this  ju- 
risdiction, we  might  be  inclined  to  regard 
defendant  in  error's  argument  as  entitled 
to  great  weight.  But  the  question  is  not 
rts  nova  here.  The  precise  question  was  be- 
fore this  court  in  Smith  v.  Columbus  State 
Bank,  9  Neb.  31,  1  N.  W.  893,  and  decided 
adversely  to  that  contention.  The  case 
last  cited  was  an  action  on  a  note 
whose  consideration  was  the  compound- 
ing of  a  crime, — ^an  act  forbidden 
and  made  a  misdemeanor  by  §  177 
of  the  Criminal  Code.  It  was  contended 
there,  as  here,  "  that,  when  a  statute  infiiets 
a  penalty  for  doing  an  act,  such  act  is  un- 
lawful, though  not  in  terms  prohibited  or 
declared  to  be  illegal.  And  any  contract, 
the  consideration  of  which  is  founded  upon 
the  doing  of  such  act,  is  void."  This  court,, 
however,  adopted  the  contrary  view,  and  in 
doing  so  overruled,  on  that  point.  Kittle  v. 
De  Lamater,  3  Neb.  325;  and  Cobb,  J.,  in 
delivering  the  opinion,  said:  "In  my  view 
of  the  law,  in  order  to  prevent  a  recovery 
in  the  case  stated  in  the  above  exception,, 
the  case  must  come  within  some  statute  ex- 
pressly declaring  notes  given  for  such  con- 
sideration void."  This  case  was  cited  and 
followed  in  Wortetidyke  v.  Meehan,  9  Neb. 
221,  2  N.  W.  339,  and  has  not  since  been 
qualified  or  overruled.  Indeed,  we  are  not 
asked  to  overrule  it  now,  nor  would  we  be 
inclined  to  do  so.  After  having  stood  for 
almost  a  quarter  of  a  century  as  the  law 
of  this  state,  we  think  it  far  better  to  ad- 
here to  its  doctrine  than  to  unsettle  the  law 
by  adopting  a  different  rule,  even  though 
it  might  l^  more  in  accordance  with  t£e 
weight  of  authority  elsewhere. 

Much  is  said  concerning  the  policy  of  the 
statute,  and  the  evils  which  are  likely  to  re- 
sult from  allowing  contracts  to  be  enforced 
which  are  contrary  to  its  purpose  and  spirit. 
We  fully  recognize  the  importance  of  such 
legislation  as  the  medical  act.  It  embodies 
a  fixed  and  time-honored  policy,  of  the  most 
vital  concern  to  the  state  and  its  people. 
But  it  may  well  be  questioned  whether  the 
evils  consequent  upon  the  free  circulation  of 
the  notes  given  for  services  of  unlicensed 
practitioners  could  be  more  serious  than  the 
derangement  of  business  resulting  from  a 
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rule  that  would  make  all  such  notes  void  in 
the  hands  of  innocent  purchasers.  It  must 
be  remembered  that  instruments  like  these 
have  no  earmarks,  and,  when  once  it  is  un- 
derstood that  a  limited  and  indistin^ish- 
able  class  of  them  is  deprived  of  the  virtues 
of  negotiability,  a  step  is  taken  toward  cast, 
ing  the  taint  of  suspicion  upon  all.  More- 
over, the  medical  act  has  never,  so  far  as 
we  have  been  able  to  ascertain,  been  con- 
strued to  have  that  effect  upon  negotiable 
paper.  Legislation  of  this  character  is  not 
recent,  or  even  modem.  As  early  as  1511, 
Parliament  passed  an  act  requiring  practi- 
tioners of  surgery  in  London  and  vicinity 
to  be  examined  and  licensed  by  the  college 
of  surgeons,  and  imposing  a  pen€dty  for  non- 
compliance. In  Oremare  v.  Le  Clerc  Bois 
Valon  (1800)  2  Campb.  144,  this  ancient 
statute  was  set  up  as  a  defense  to  an  ac- 
tion for  surgical  services,  but  it  was  held 
insufficient,  even  as  between  the  parties,  and 


recovery  was  allowed.  From  the  standpoint 
of  public  policy,  as  well  as  that  of  stare 
decisis,  we  are  of  the  opinion  that  the  med- 
ical act  furnished  no  defense  as  against 
plaintiff  in  error  in  this  action.  And,  since 
the  other  defenses  were  such  as  would  be 
valid  only  between  the  original  parties,  we 
think  the  court  should  have  directed  a  ver- 
dict as  asked;  and  we  recommend  that  the 
judgment  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 

Hastinss  and  Kirkpatriok,  CC.,  con- 
cur. 

Per  Curiam  i  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
District  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according 
to  law. 
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STATE  of  New  Hampshire 

Samuel  H.  JACKSON. 

(71  N.  H.  652.) 

1.  'Wl&etlier  or  not  a  statute  reqntrins 
th.e  attendance  of  clitldren  at  scliool 
la    ^-vrholevonie   and   reasonable"   Is   a 

legislative,  and  not  a  Judicial,  question,  where 
the  legislature  has  constitutional  power  to 
pass  all  manner  of  wholesome  and  reasonable 
laws  as  they  may  Judge  for  the  benefit  and 
welfare  of  the  state. 

8.  The  natural  rlarht  of  parental  do- 
minion does  not  render  unconstitutional  a 
statute  requiring  children  to  be  sent  to  school. 

3.  A  parent  cannot  be  required  to  pro- 
cure the  consent  of  the  school  board 
to  his  child's  remaining  away  from  school  to 
protect  himself  from  the  penalty  of  the  com- 
pulsory education  law,  if  it  is,  apparently, 
reasonably  necessary  to  the  child's  life  that 
It  be  kept  out  of  school. 

(December  4,  1902.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Carroll  County 
wliich  resulted  in  his  conviction  for  violat- 
ing the  school  law.     Sustained. 

Defendant's  daughter  was  in  feeble  health, 
and  he  took  her  from  school,  believing,  in 
good  faith,  that  her  attendance  at,  and  con- 
finement in,  school  would  seriously  injure 
her  reason  and  health,  upon  advice  of  a 
physician.  He  did  not  obtain  the  consent 
of  the  school  board  to  such  acts,  although 
he  informed  some  members  of  the  board  of 
his  intention  to  keep  the  child  from  school. 

The  further  facts  appear  in  the  opinion. 

Note. — For  another  case  In  this  series  as  to 
constitutionality    of    statute    requiring    attend- 
ance of  children  at  school,  see  also,   State  v. 
Bailey  (Ind.)   59  L.  R.  A.  436. 
60  L.  R.  A. 


Mr,  Arthur  I*.  Foote  for  defendant. 

Mr.  Sewall  "W.  Abbott,  for  the  State: 

Section  14,  chap.  61,  Stat.  1901,  is  di- 
rectly in  line  with  the  authority  exercised 
by  the  legislature  during  the  existence  of 
the  present  Constitution. 

In  connection  with  the  children  of  this 
state;  only  two  things  are  to  be  considered; 
namely,  what  is  for  the  best  good  of  the 
child,  and  the  welfare  of  the  state.  To  these 
the  rights  and  privileges  of  parents  are  sec- 
ondary. 

Mercein  v.  People y  25  Wend.  64;  State  v. 
Scott,   30  N.  H.  274. 

The  first  duty  of  a  parent  towards  a  child 
is  that  of  education. 

Schouler,  Dom.  Rel.  5th  ed.  §  235. 

Remiok,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  motion  to  quash  the  complaint  on 
the  ground  that  the  statute  upon  which  it 
was  founded  is  unconstitutional  was  prop- 
erly denied.  The  statute  is  as  follows: 
**  Every  person  having  the  custody  and  con- 
trol of  a  child  between  the  ages  of  eight  and 
fourteen  years,  residing  in  a  school  district 
in  which  a  public  school  is  annuaJly  taught, 
shall  cause  such  child  to  attend  the  public 
school  all  the  time  such  school  is  in  ses- 
sion, unless  the  child  shall  be  excused  by  the 
school  board  of  the  district  because  his  phy- 
sical or  mental  condition  is  such  as  to  pre- 
vent his  attendance  for  the  period  required^ 
or  because  he  was  instructed  in  the  English 
language  in  a  private  school  approved  by 
the  school  board,  for  a  number  of  weeks 
equal  to  that  in  which  the  public  school  was 
in  session,  in  the  common  English  branches, 
or,  having  acquired  those  branches,  in  other 
more  advanced  studies.  Any  person  who 
does  not  comply  with  the  requirements  of 
this  section  shall  be  fined  $10  for  the  first 
offence,   and   $20   for  every   subsequent  of- 
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fence."  Pub.  Stat.  chap.  93,  |  14;  Laws 
1901,  chap.  61,  i  1.  That  education  of  the 
citizen  is  essential  to  the  stability  of  the 
state  is  a  proposition  too  plain  for  di8<fii8- 
sion.  As  a  mere  generalization  of  our  own, 
it  would  command  immediate  and  universal 
assent.  But  it  rests  upon  a  firmer  foundap 
tion.  The  Constitution  declares  that  'Icnowl- 
edge  and  learning,  generally  diffused 
through  a  community,"  are  essential  to  the 
preservation  of  a  free  government.  Const, 
art.  82.  Nor  does  it  stop  with  this  abstract 
statement.  It  provides  that  "  it  shall  be 
the  duty  of  the  legislators  and  magistrates, 
in  all  future  periods  of  this  government,  to 
cherish  the  interest  of  literature  and  the 
sciences,  and  all  seminaries  and  public 
schools."  Const,  art.  82.  Showing  that 
something  more  than  a  mere  sentimental 
interest  was  intended  by  the  injunction  "to 
cherish  the  interests  of  literature,"  etc.,  this 
court  hai»  said:  "The  clause  in  the  Consti- 
tution ...  in  regard  to  the  encourage- 
ment of  literature,  in  connection  with  the 
early  legislation  on  the  subject,  .  .  . 
shows  conclusively,  if  any  such  evidence 
were  needed,  that  the  framers  of  the  Con- 
stitution, as  well  as  their  contemporaries  in 
the  legislature,  regarded  the  subject  of  edu- 
cation as  one  of  public  concern,  to  be  cher- 
ished, regulated,  and  controlled  by  the 
state;  and  the  great  multitude  and  variety 
of  acts  passed  since  show  that  no  different 
view  has  ever  been  entertained,  .  .  . 
The  Constitution  enjoins  the  duty  in  very 
general  and  comprehensive  terms  on  magis- 
trates and  legislators  as  one  of  paramount 
public  importance."  Ladd,  J.,  in  Famum'a 
Petition,  51  N.  H.  876,  378,  379.  It  thus  be- 
ing the  constitutional  duty  of  the  legisla- 
ture to  diffuse  knowledge  and  learning 
through  the  community,  it  must  be  within 
the  constitutional  power  of  the  legislature 
to  enforce  school  attendance  to  that  end. 
But  the  right  is  not  left  to  implication. 
*'  Full  power  and  authority  are  hereby  given 
and  granted  to  the  said  general  court,  from 
time  to  time,  to  make,  oi^ain,  and  establish 
all  manner  of  wholesome  and  reasonable  or- 
ders, laws,  statutes,  ordinances,  directions, 
and  instructions,  either  with  penalties  or 
without,  so  as  the  same  be  not  repugnant 
or  contrary  to  this  Constitution  as  they  may 
judge  for  the  benefit  and  welfare  of  this 
state,  and  for  the  governing  and  ordering 
thereof."  Const,  art,  5.  Whether  the  stat- 
ute in  question  is  "wholesome  and  reason- 
able," within  the  meaning  of  the  provision 
of  the  Constitution  last  referred  to,  is  a 
question  over  which  the  court  has  no  con- 
trol. "  The  ample  authority  conferred  upon 
the  legislature  to  make,  ordain,  and  estab- 
lish all  manner  of  wholesome  and  reasonable 
orders,  laws,  and  statutes,  which  it  shall 
judge  to  be  for  the  good  and  welfare  of  the 
commonwealth,  necessarily  invests  that  de- 
partment of  the  government  with  the  right 
of  determining  conclusively  upon  the  pro- 
priety and  reasonableness  of  all  provisions 
which  are  not  in  some  way  repugnant  to 
the  Constitution."  Com.  v.  WilUamSf  6 
Gray,  1,  3;  Orr  v.  Quinhy,  64  N.  H.  590, 
60  L.  R.  A- 


608,  "The  judiciary  can  only  arrest  the 
execution  of  a  statute  when  it  conflicts  with 
the  Constitution.  It  cannot  run  a  race  of 
opinions  upon  points  of  right,  reason,  and 
expediency  witn  the  lawmaking  power." 
Cooley,  Const,  lim.  201.  "  We  have  not  to 
inquire  into  the  policy  of  the  law,  or,  if  tlie 
purpose  be  admitted  to  be  public,  whether 
the  supposed  public  good  to  be  attained  was 
sufficient  to  justify  the  legislature.  .  .  . 
All  mere  questions  of  expediency,  and  all 
questions  respecting  the  just  operation  of 
the  law,  within  the  limits  prescribed  by  the 
Constitution,  were  settled  by  the  legislature 
when  it  was  enacted.  The  court  have  only 
to  place  the  statute  and  the  Constitation 
side  hv  side,  and  say  whether  there  is  such 
a  conflict  between  the  two  that  thej  cannot 
stand  together."  Ladd,  J.,  in  Perry  v. 
Keene,  56  N.  H.  514,  530. 

Being  without  brief  or  argument  from  the 
defendant,  we  are  not  advised  upon  what 
ground  he  asserts  the  unconstitutionality  of 
the  act.  Certainly,  it  is  not  unconstitatioika], 
mei*e1y  because,  in  obedience  to  the  mandate 
of  the  Constitution,  and  for  "  the  preserva- 
tion of  a  free  govermnent,"  it  interferes  in 
some  measure  with  the  natural  right  of 
parental  dominion.  "  When  men  ento*  into 
a  state  of  society,  they  surrender  up  some 
of  their  natural  rights  to  that  society,  in 
order  to  insure  the  protection  of  others'* 
(Bill  of  Rights,  art.  3),  and  subject  them- 
selves to  innumerable  restrictions  and  regu- 
lations for  the  common  good  {State  t. 
United  Statee  d  C.  Easp.  Co.  60  N.  H.  219, 
253,  254).  But  the  surrender  is  not  abso- 
lute. There  are  "  certain  natural,  essential, 
and  inherent  rights"  reserved  by  the  Ohi- 
stitution,  and  of  which  the  citizen  cannot  be 
deprived  by  legislative  enactment;  rigbts 
"  paramount  to  all  governmental  au^or- 
ity,"  and  which  no  legislation  can  invalidate 
or  abridge  {Wooster  v.  Plymouthj  62  N.  fl. 
193,  200;  State  v.  Jackman,  69  N.  H.  318,  42 
L.  R.  A.  438,  41  Atl.  347)  ;  rights  hi^ 
and  earlier  in  origin  "than  the  Constita- 
tion or  the  common  law,  not  superseded  by 
those  temporal  and  finite  systems,  but  sus- 
tained and  enforced  by  their  declaration  and 
sanction  of  the  highest,  primary,  eternal, 
and  infinite  law  of  nature."  (Aldrich  v. 
WHght,  53  N.  H.  398,  400,  16  Am.  Rep. 
339 ) .  Thus,  "  as  a  fundamental  and  essen- 
tial right,  the  defense  of  life,  liberty,  and 
property  is  .  .  .  put,  by  a  special 
guaranty,  above  the  altering  and  repealing 
power  of  the  legislature."  AldricX  v. 
WHght,  53  N.  H.  398,  399,  16  Am.  Rep.  339. 
And  80  it  was  held  that  one  might  lawfully 
kill  a  mink  in  defense  of  his  geese,  notwith- 
standing the  existence  of  a  statute  provid- 
ing that  "  no  person  shall  in  any  way  de- 
stroy .  .  .  any  mink,  .  .  .  under  pen- 
alty of  $10  for  each  animal  so  destroyed;" 
that  the  owner's  "  natural,  common-law,  and 
constitutional  ri^ht  of  defense  existed  in 
full  force  and  vigor,  not  repealed,  nor  in 
the  slightest  degree  impaired  or  modified,  by 
the  statute;"  ttiat  "he  could  exercise  that 
right  as  fully  and  freely  as  if  the  statute 
had  not  been  enacted."    Aldrieh  v.  Wright, 
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53  N.  H.  398,  399,  400,  16  Am.  Rep.  339. 
For  the  preeervation  and  propagation  of  fur- 
bearing  animals,  in  the  inierest  of  society  at 
lazse,  the  legislature  had  the  undoubted 
right  to  prohibit  their  destruction,  within 
a  certain  season,  for  purposes  of  sport, 
profit,  or  the  like;  but  they  could  not  re- 
peal the  constitutional  right  of  defense. 
Ibid. 

If  statutory  prohibitions  and  penalties  are 
thus  impotent  to  take  away  the  inherent 
right  of  defense  when  invoked  in  behalf  of 
one's  geese,  surely  they  must  be  so  when  the 
right  is  resorted  to  in  defense  of  one's  own 
life,  or  that  of  his  child.  For  the  diffusion 
of  knowledge  and  learning  through  the  com- 
munity, the  legislature  have  the  undoubted 
right,  as  against  the  mere  will  and  pleasure 
of  the  parent,  to  require  him  to  send  his 
child  to  school;  but  they  cannot  repeal  the 
natural,  conunon-law,  and  constitutional 
right  of  the  parent  "to  do  whatever  ap- 
parently is  reasonably  necessary  to  be  done 
m  defense  "  of  the  life  of  his  child.  If  it 
was,  apparently,  reasonably  necessary,  in 
defense  of  his  geese,  that  the  owner  should 
then  and  there  destroy  the  mink,  the  legis- 
lature could  not  constitutionally  require  him 
to  first  get  permission  of  the  game  warden. 
So,  if,  apparently,  reasonably  necessary  for 
a  parent  to  keep  or  withdraw  his  child  from 
school,  in  defense  of  the  child's  life,  without 
first  applying  for  excuse  by  the  school  board, 
the  legislature  cannot  compel  him  to  first 
make  such  application.  Of  course,  in  case 
of  complaint  against  a  parent  for  withdraw- 
ing or  detaining  his  child  from  school  with- 
out excuse  from  the  school  board,  the  bur- 
den would  be  upon  the  accused  to  show  that 
what  he  did  was,  apparently,  reasonably  nec- 
essary in  defense  of  the  child's  life.  Fail- 
ing, ne  would  be  amenable  to  the  statute. 
Succeeding,  he  would  be  exempt  from  its  op- 
eration. But  upon  this  question  of  reason- 
able necessity  he  would  be  entitled  to  the 
judgment  of  his  peers.  A  parent  cannot  be 
required  to  imperil  the  life  of  his  child  by 
delays  incident  to  an  application  to  the 
school  board,  before  he  can  lawfully  do  what 
is,  apparently,  reasonably  necessary  for  its 
protection. 

The  letter  of  the  statute  in  question  pro- 
hibits the  parent  from  keeping  or  withdraw- 
ing his  child  from  school  without  consent  of 
the  school  board,  even  when,  apparently,  rea- 
sonably necessary  to  do  so  in  order  to  pre- 
serve the  child's  life.  To  this  extent  the 
statute,  taken  literally,  contravenes  the  con- 
stitutional right  of  defense  to  which  we  have 
referred.  But,  **  as  the  legislature  could 
not  abolish  the  right,  they  were  not  presumed 
to  have  attempted  an  impossibility,  or  to 
have  intended  to  pass  a  void  act;  and  the 
statute  is  held  valid  by  giving  it  a  con- 
struction compatible  with  the  Constitution, 
making  it  applicable  only  to  those  cases  to 
which  it  can  be  constitutionally  applied." 
AldHch  V.  WHght,  53  N.  H.  398,  399,  16 
Am.  Rep.  339.  To  illustrate:  One  whose 
child  is  stricken  by  some  malady,  making 
detention  from  school  reasonably  necessary 
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in  defense  of  the  child's  life,  breaks  no  law 
of  this  jurisdiction  by  hastening  for  doctors 
and  nurses  instead  of  to  the  board  of  edu- 
cation* On  the  other  hand,  if  he  keeps  his 
child  from  school  merely  to  suit  his  own  or 
his  child's  pleasure,  or  for  any  other  reason 
not  within  the  exceptions  provided  by  the 
act  or  guaranteed  by  the  Constitution,  he 
must  suffer  the  penalty.  Indeed,  as  thus 
limited,  the  law  is  a  decided  invasion  of  the 
parental  domain;  but,  being  repugnant  to 
no  provision  of  the  Ck)nstitution,  and  being 
for  "the  benefit  and  welfare  of  this  state^ 
and  for  the  governing  and  ordering  there- 
of," the  citizen,  in  fulfilment  of  the  social 
compact,  must  yield  submission  and  obedi- 
ence. School  Board  v.  Jackson,  L.  R.  7  Q. 
B.  Div.  502;  Burdick  v.  Bahcock,  31  Iowa» 
562,  568-571;  Donahoe  v.  Richards,  38  Me. 
379,  391,  395-397,  61  Am.  Dec.  256; 
Schouler,  Dom.  Rel.  235.  The  statute  re- 
quires attendance  ''all  the  time  .  .  . 
school  is  in  session,"  and,  as  would  appear, 
makes  no  provision  for  excuse  excepting  on 
account  of  the  physical  and  mental  condition 
of  the  child.  Literally  construed,  the  par- 
ent incurs  its  penalty  who  keeps  his  <mild 
from  school  a  single  day  for  any  other  cause, 
however  imperative,  even  though  it  be  to 
attend  the  mother's  funeral.  It  is  incon- 
ceivable that  the  legislature  intended  the 
act  to  have  such  sweeping  effect.  Chapter 
93,  S  14,  Pub.  Stat.,  required  the  parent  to 
cause  his  child,  if  between  the  ages  of  eiffht 
and  sixteen  years,  to  attend  school  twelve 
weeks  in  each  year,  six  of  which  should  be 
consecutive.  Under  this  statute,  we  are  not 
aware  that  it  was  suggested  that  mere  occa- 
sional and  temporaiy  absences  could  not  be 
permitted  by  the  school  board  for  other 
causes  than  the  physical  or  mental  condition 
of  the  child.  The  statute  in  question 
amended  that  statute  by  substituting  the 
entire  school  year  for  twelve  weeks  as  the 
compulsory  attendance  period,  and  made  it 
apply  to  children  between  eight  and  fourteen 
instead  of  between  eight  and  sixteen  years 
of  age.  In  this  view,  it  is  reasonable  to 
suppose  that  the  words  "  all  the  time  such 
school  is  in  session  "in  the  present  stat- 
ute, like  the  words  "  twelve  weeks  "  in  the 
statute  which  preceded  it,  were  used  for 
the  purpose  of  establishing  a  compulsory 
attendance  period  in  a  general  sense,  and 
had  no  reference  to  occasional  and  tempo- 
rai*y  absence,  not  inconsistent  with  the  gen- 
eral design  already  indicated;  but  left  such 
absence  subject  to  any  reasonable  regula- 
tions the  governing  board  might  see  fit  to 
establish.  Pub.  Stat.  chap.  93,  {  6.  See 
Laws  1901,  chap.  16,  $  7. 

2.  "The  defendant  offered  evidence  to 
show  that  Alice  was  in  feeble  health;  that 
he  took  her  from  school  believing  in  good 
faith  that  her  attendance  at  and  confinement 
in  school  would  seriously  injure  her  reason 
and  health;  that  he  so  informed  two  mem- 
bers of  the  school  board  before  he  removed 
her  from  school,  and  offered  evidence  of  a 
physician  that  her  confinement  in  the  school 
would  greatly  endanger  her  life;  all  of 
which  evidence  was  excluded,  and  the  de- 
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fendant  excepted."  This  evidence  tended  to 
show  that  tne  action  of  the  defendant  in 
withdrawing  Alice  from  school  was,  appar- 
ently, reasonably  necessary  in  defense  of  her 
life.  It  also  tended  to  show  an  attempt  by 
the  defendant  to  comply  with  the  law.  The 
law  is  not  adapted  nor  intended  for  formal 
action.  Upon  the  evidence  as  stated,  in  the 
absence  of  objection  or  request  for  further 
action  by  the  school  officers,  the  defendant 
may  have  been  justified  in  understanding 
that  the  school  board  did  not  object,  and  the 
jury  may  find  that  the  child  was  in  fact  ex- 
cused.    It  may  also  be  found  upon  the  evi- 


dence that  the  child  was  so  unfit  for  sdiool 
that  the  only  reasonable  result  of  any  in- 
vestigation by  the  school  board  must  have 
been  her  excuse  from  attendance.  The  stat^ 
ute  was  Intended  to  secure  the  attendance 
of  children  who  were  able,  not  to  confer 
arbitrary  power  upon  the  school  board.  To 
require  a  parent  whose  child  was  confined 
in  oed  during  the  year  to  apply  for  and  se- 
cure an  excuse,  would  be  an  idle  formality. 
Such  was  not  the  purpose  or  intent  of  the 
law.  The  evidence  was  competent,  and  its 
exclusion  was  error. 

Exception  sustained.     All  concur. 


NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


J.  Aspinwall  HODGE  ei  al. 

V, 

UNITED  STATES  STEEL  CORPORATION 
et  al.,  Appta, 


(. 


...N.  J. 


.) 


*1.  At  a  ineetlnar  of  th.e  stoelcliolders 
of  a  corporation,  owners  of  shares  are 
under  no  disability  to  vote  because  they  are 
also  directors  of  the  corporation.  They  do 
not  vote  in  their  fldaciary  capacity,  but,  like 
other  stockholders,  in  the  right  of  the  shares 
held  by  them. 

5.  At  a  duly  con-vened  meetlnflr  of 
■toelcl&olders  tliey  may  la-vrfnlly  enter 
Into,  or  authorise,  a  contract  between  the 
company  tnd  a  third  party,  in  which  direct- 
ors are  personally  interested,  if  it  is  done  by 
them  with  notice  of  such  interest. 

8.  The  areneral  doctrine  Is  iv^ell  estab- 
lished In  this  state  that  facts  known, 
which  are  sufficient  to  put  a  party  upon  in- 
quiry, are  sufficient  to  charge  him  with  all 
knowledge  he  would  have  acquired  by  a 
proper  inquiry  In  the  ordinary  course  of  busi- 
ness. 

4.  The  rnle  that  directors  cannot  laiv^- 
fnlly  enter  Into  a  contract  in  the  ben- 
efit of  which  even  one  of  their  number  par- 
ticipates without  the  knowledge  and  consent 
of  the  stockholders  is  the  settled  law  of  this 
state. 

6.  Snch  a  contract  Is  -voidable  at  the 
option  of  the  corporation,  but  is  not  void 
per  se.  When  the  facts  are  disclosed  to  the 
stockholders.  It  may  be  subsequently  ratified 
by  them. 

9.  'When  the  by-laiv^s  of  a  corporation, 
adopted  by  the  stockholders  in  pur- 
suance of  authority  given  by  the  act  of  incor- 
poration, provide  that  a  majority  vote  at  a 
stockholders'  meeting  shall  be  binding  on  the 
corporation,  every  shareholder  will  be  bound 
hy  all  acts  and  proceedings  within  the  scope 
of  the  power  and  authority  conferred  by  the 
charter,  which  shall  be  approved  or  sanc- 
tioned by  the  vote  of  a  majority  of  such  share- 

^Headnotes  by  Van  Syckbl,  J. 


Note. — ^As  to  right  of  equity  to  interfere 
with  management  of  corporation  by  majority 
stockholders  at  suit  of  minority,  see  also,  in 
this  series,  Shaw  v.  Davis  (Md.)  23  L.  R.  A. 
294. 
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holders,  duly  taken  and  ascertained  according 
to  law. 
7.  The  act  of  Incorporation  of  tl&e 
United  States  Steel  Corporation  re- 
Qnlres  the  corporation  to  pay  to  the 
preferred  shareholders  a  yearly  dividend  at 
the  rate  of  7  per  cent  per  annum,  in  quarterly 
payments.  By  the  terms  of  the  act  of  1902 
said  corporation  cannot  take  advantage  of 
its  provisions,  unless  it  shall  have  continu- 
ously declared  and  paid  dividends  at  the  rate 
of  7  per  cent  on  the  preferred  stock  for  the 
period  of  at  least  one  year  next  preceding  a 
meeting  called  to  avail  itself  of  the  act.  The 
meeting  was  held  May  19,  1902.  A  dividend 
of  1%  per  cent  was  declared  and  paid  for  the 
quarter  ending  July  1,  1901,  and  a  like  divi- 
dend for  each  of  the  quorters  ending  October 
1,  1901,  January  1,  1902,  and  April  1.  1902. 
Held,  that  this  was  a  compliance  with  the 
act  of  1902. 

(Febmaiy  18,  1903.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  enjoining  them 
from  carrying  out  a  scheme  for  tlie  reduc- 
tion of  capital  stock.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  Lynde  Stetaos, 
Charles  I*.  Corbin,  Biohard  V.  Iilwda* 
bury,  and  'William  D.  Ghitlirie,  for  ap- 
pellants: 

The  statutory  period  began  on  April    1, 

1901,  because  that  is  the  date  when  the  diW- 
dend  period  of  the  steel  corporation  com- 
menced to  run,  and  the  date  from  which 
the  obligation  with  respect  to  the  preferred 
and  cumulative  features  of  the  stock  moat 
be  calculated. 

As  the  statute  is  silent  as  to  the  ix>iiit 
or  event  from  which  the  period  must  be  com- 
puted, resort  must  be  had  to  the  principles 
of  interpretation. 

Sampson  v.  Peaslee.  20  How.  671,  579, 
15  L.  ed.  1022,  1027;  Lion  Mut.  Marine  Ins, 
Asso.  v.  Tucker,  L.  R.  12  Q.  B.  Div.  176; 
State  ex  rel.  Kelly  v.  Paterson,  35  N.  J.  L. 
196. 

The  language  of  the  statutory  condition 
covers  **  the  period  of  at  least  one  year  next 
preceding   the   meeting"  held   on   May    19, 

1902.  During  this  year  the  record  shows  that 
the  steel  corporation  declared  and  paid  four 
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•quarterly  instalments  of  dividends  at  the 
required  rate,  in  regular  order. 

Lang  v.  Latig,  57  N,  J.  Eq.  325,  41  Atl. 
706 ;  Schroder  v.  Ehlers,  31  N.  J.  L.  44. 

The  letter  of  a  statute  is  to  be  subordi- 
nated to  its  spirit,  so  as  to  carry  out  the 
intention. 

Black  V.  Delaware  d  R,  Canal  Co,  22  N. 
J.  Eq.  130;  State  v.  Clark,  29  N.  J.  L.  96; 
Jersey  Co,  v.  Davison,  29  N.  J.  L.  415; 
Schroder  v.  Ehlera,  31  N.  J.  L.  44;  Morris 
Aqueduct  v.  Jones,  36  N.  J.  L.  206;  Orvil 
Twp,  V.  Woodcliff,  64  N.  J.  L.  286.  45  Atl. 
686;  United  States  v.  Kirhy,  7  Wall.  482, 
486,  19  L.  ed.  278,  280;  Heydenfeldi  v. 
Daney  Gold  <£-  S.  Min.  Co.  93  U.  S.  634,  638, 
23  L.  ed.  995,  996;  Church  of  Holy  Trinity 
V.  United  States,  143  U.  S.  457,  460,  36  L. 
€d.  226,  228,  12  Sup.  Ct.  Rep.  511;  Lau  Ow 
Bete  V.  United  States,  144  U.  S.  47,  69,  36 
L.  ed.  340-344,  12  Sup.  Ct.  Rep.  517;  Mc 
Kee  V.  United  States,  164  U,  S.  287,  293, 
41  L.  ed.  437,  439,  17  Sup.  Ct.  Rep.  92; 
People  ex  rel.  Wood  v.  Lacombe,  99  N.  Y. 
43,  1  N.  E.  599;  Spencer  v.  Myers,  150  N. 
Y.  269,  34  L.  R.  A.  175,  44  N.  E.  942;  Com, 
V.  Kimball,  24  Pick.  366;  State,  Dodge, 
Prosecutor,  v.  Lof:e,  47  N.  J.  L.  436,  2  Atl. 
«10,  Affirmed  in  49  N.  J.  L.  235,  9  Atl.  744. 

It  cannot  be  maintained  that  the  statute 
requires  Ave  quarterly,  three  half-yearly,  or 
two  yearly,  dividends  to  show  one  year*s 
continuous  solvency  or  the  payment  of  one 
year's  continuous  dividends. 

The  bankers'  contract  was  entirely  sep- 
arate and  distinct,  and  was  not  made  de- 
pendent upon  the  vote  for  the  reduction  or 
the  issue  of  bonds.  Whenever  stock  is  to 
be  increased  or  decreased,  directors,  who 
must  necessarily  be  stockholders,  are  more 
or  less  personally  interested;  but  such  in- 
direct interest  does  not  aflFect  their  action 
upon  the  question  of  reduction  or  increase. 

Illinois  Trust  &  Sav.  Bank  v.  Pacific  R, 
Co.  117  Cal.  332,  49  Pac.  197. 

The  practice  in  regard  to  notices  of  spe- 
cial meetings  of  stockholders  is  to  state  the 
time  and  place  of  the  meetings,  and  the  gen- 
eral nature  of  the  business  to  be  transacted. 

Henderson  v.  Bank  of  Australasia,  62  L. 
T.  N.  S.  869. 

A  stockholder  who  neglects  to  send  for  a 
copy  of  the  contract,  or  to  attend  the  meet- 
ing, cannot  be  permitted  to  wait  until  long 
after  the  stockholders'  meeting,  and  then  be 
heard  to- insist  that  he  has  been  misled  be- 
cause of  his  ignorance  of  what  was  oflfered 
to  be  communicated  to  him,  and  of  what  he 
could  have  seen  or  ascertained  at  the  meet- 
ing. 

Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate 
tl899]  2  Ch.  392;  Re  Lady  Forrest  Gold 
Mine  [1901]  1  Ch.  682;  Hallows  v.  Femie, 
1..  R.  3  Ch.  467;  Phosphate  of  Lime  Co,  v. 
Green,  L.  R.  7  C.  P.  43 ;  Kelley  v.  Newbury- 
port  d  A.  Horse  R.  Co.  141  Mass.  496,  6 
N.  E.  745;  Gale  v.  Morris,  30  N.  J.  Eq.  285; 
Haslett  v.  Stephany,  55  N.  J.  Eq.  68,  36 
Atl.  498;  Hoy  v.  Bramhall,  19  N.  J.  Eq. 
563,  97  Am.  Dec.  687 ;  Raritan  Water  Power 
Co.  V.  Veghte,  21  N.  J.  Eq.  463;  May  v. 
Chapman,  16  Mees.  &  W.  355. 
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A  majority  of  the  stockholders  could 
ratify  the  contract  so  as  to  bind  the 
minority. 

Durfee  v.  Old  Colony  d  F.  River  R,  Co, 
5  Allen,  230;  Benedict  v.  Columbus  Constr, 
Co,  49  N.  J.  Eq.  23,  23  Atl.  485;  Ellerman 
v.  Chicago  Junction  R,  d  Union  Stockyards 
Co,  49  N.  J.  Eq.  217,  23  Atl.  287;  Edison  v. 
Edison  United  Phonograph  Co,  52  N.  J.  Eq. 
620,  29  Atl.  195 ;  Foss  v.  Harbottle,  2  Hare, 
461;  Burlatid  v.  Earle  [1902]  A.  C.  83; 
Leavenworth  County  v.  Chicago,  R,  I.  d  P. 
R.  Co.  1.34  U.  S.  688,  704-708,  33  L.  ed. 
1064,  1072,  1073,  10  Sup.  Ct.  Rep.  708;  Nye 
V.  Storer,  168  Mass.  53,  46  N.  E.  402; 
Bjomgaard  v.  Goodhue  County  Bank,  49 
Minn.  483,  52  N.  W.  48 ;  Shaw  v.  Davis,  78 
Md.  308,  23  L.  R.  A.  294,  28  Atl.  619;  Son 
Diego,  O.  T.  d  P,  B,  R,  Co,  v.  Pacific  Beach 
Co.  112  Cal.  53,  33  L.  R.  A.  788,  44  Pac. 
333. 

A  corporate  transaction  in  which  some 
of  the  directors  have  a  personal  interest  is 
not  void,  but  voidable  or  valid  as  the  corpo- 
ration may  elect. 

Stewart  v.  Lehigh  Valley  R.  Co.  38  N.  J. 
L.  506;  Gardner  v.  Butler,  30  N.  J.  Eq. 
702;  Ryle  v.  Ryle,  41  N.  J.  Eq.  582,  7  Atl. 
484;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635, 
7  Atl.  414;  Metropolitan  Teleph,  d  Teleg, 
Co.  V.  Domestic  Teleg.  d  Teleph.  Co.  44  N, 
J.  Eq.  568,  14  Atl.  907. 

Fafluro  to  appeal  to  the  stockholders  for 
them  to  act  is  fatal  to  this  suit. 

Foss  V.  Harbottle,  2  Hare,  461;  Buriand 
V.  Earle  [1902]  A.  C.  83;  MacDougall  v. 
Gardiner,  L.  R.  1  Ch.  Div.  13;  Hawes  v. 
Oakland,  104  U.  S.  450,  sub  nom,  Hawes  v. 
Contra  Costa  Water  Co,  26  L.  ed.  827; 
Dunphy  v.  Traveller*  Newspaper  Asso,  146 
Mass.  495,  16  N.  E.  426;  Warren  v.  Para 
Rubber  Shoe  Co.  166  Mass.  97,  44  N.  E. 
112;  Urner  v.  Sollenberger,  89  Md.  316,  43 
Atl.  810;  Flynn  v.  Brooklyn  City  R,  Co. 
158  N.  Y.  493,  53  N.  E.  520. 

It  would  be  absurd  to  hold  that  a  stock- 
holder, who  necessarily  sues  only  in  the 
name  and  for  the  benefit  of  the  corporation, 
could,  in  that  capacity,  maintain  a  suit  to 
set  aside  a  contract  within  the  corporate 
powers,  after  its  ratification  by  a  majority 
of  the  stockholders  of  the  corporation  in 
the  manner  expressly  permitted  by  its  funda- 
mental law. 

Geer  v.  Amalgamated  Copper  Co,  61  N. 
J.  Eq.  364,  49  Atl.  159;  San  Diego,  0.  T, 
d  P.  B.  R,  Co,  V.  Pacific  Beach  Co.  112  Cal. 
53,  33  L.  R.  A.  788,  44  Pac.  333;  Burden  v. 
Burden,  159  N.  Y.  287,  54  N.  E.  17;  Gamble 
V.  Queens  County  Water  Co.  123  N.  Y.  91, 
9  L.  R.  A.  627,  25  N.  E.  201 ;  Leavenworth 
County  V.  Chicago,  R.  I.  d  P,  R,  Co.  134 
U.  S.  688,  704-708,  33  L.  ed.  1064,  1072, 
1073,  10  Sup.  Ct.  Rep.  708;  Stewart  v.  St, 
Louis,  Ft,  S,  d  W,  R.  Co,  41  Fed.  736; 
Buriand  v.  Earle  [1902]  A.  C.  83;  North- 
west Transp.  Co,  v.  Beatty,  L.  R.  12  App. 
Cas.  589:  Shwtc  v.  Davis,  78  Md.  308,  23 
L.  R.  A.  294,  28  Atl.  619;  Urner  v.  Sollen- 
bager,  89  Md.  316,  43  Atl.  810;  Nye  v. 
Storer,  168  Mass.  53,  46  N.  E.  402;  Bjom- 
gaard v.  Goodhue  County  Bank,  49  Minn. 
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483,  62  N.  W.  48;  Oorder  v.  Plaitamauth 
Canning  Co.  36  Neb.  648,  64  N.  W.  830; 
A8hhur8t*8  Appeal,  60  Pa.  290;  United 
States  Rolling  Stock  Co.  v.  Atlantic  d  O. 
W.  R.  Co.  34  Ohio  St.  460,  32  Am.  Rep.  380; 
Stratton  v.  Allen,  16  N.  J.  Eq.  229;  Bergen 
V.  Porpoise  Fishing  Co.  42  N.  J.  Eq.  397,  8 
Atl.  623;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq. 
635,  7  Atl.  614;  Whittaker  v.  Amwell  If  at. 
Bank,  62  N.  J.  Eq.  400,  29  Atl.  203;  Savage 
V.  Miller,  66  N.  J.  Eq.  432,  36  Atl.  678,  39 
Atl.  666;  Tvnn-Lick  Oil  Co.  v.  Marhury,  91 
U.  S.  687-689,  23  L.  ed.  328-330;  Omaha 
Hotel  Co.  V.  Wade,  97  U.  S.  13,  22,  24  L.  ed. 
917,  919;  Sanford  Fork  d  Tool  Co.  v.  Howe, 
B.  d  Co.  167  U.  S.  312,  39  L.  ed.  713,  16 
Sup.  Ct.  Rep.  621;  Copsey  v.  Sacramento 
Bank,  133  Cal.  669,  66  Pac.  7,  204;  Mullan- 
phy  Sav.  Bank  v.  Schott,  136  III.  655,  26  N. 
E.  640;  Hill  v.  Nishet,  100  Ind.  341;  Kitch- 
en V.  St.  Louis,  K.  C.  d  N.  R.  Co.  69  Mo. 
224;  A'ei^  Me^nphis  Gaslight  Co.  Cases,  106 
Tenn.  268,  60  S.  W.  206;  Atwood  v.  Shen- 
andoah Valley  R.  Co.  85  Va.  966,  9  S.  E. 
748 ;  tyler  v.  Hamilton,  62  Fed.  187. 

Interested  directors  and  other  syndicate 
participants  had  a  perfect  right  to  vole  as 
stockholders,  even  if  their  vote  were  neces- 
sary to  constitute  a  majority  approving  the 
banker's  contract;  which  was  not  the  fact 
in  the  case  at  bar. 

Pender  v.  Lushington,  L.  R.  6  Ch.  Div.  70; 
Camden  d  A.  R.  Co.  v,  Elkins,  37  N.  J.  Eq. 
273;  Windmuller  v.  Standard  Distilling  d 
Distributing  Co.  114  Fed.  491,  115  Fed.  748; 
Gamble  v.  Queens  County  Water  Co.  123  N. 
Y.  91,  9  L.  R.  A.  527,  25  N.  E.  201;  Metro- 
politan Elev.  R.  Co.  V,  Manhattan  Elev.  R. 
Co.  11  Daly,  373,  14  Abb.  N.  C.  103;  Shaw 
V.  Davis,  78  Md.  316,  23  L.  R.  A.  294,  28 
Atl.  619;  Nye  v.  Storer,  168  Mass.  53,  46 
N.  E.  402;  Bjorngaard  v.  Ooodhue  County 
Bank,  49  Minn.  483,  52  N.  W.  48 ;  St.  Louis 
V.  Alexander,  23  Mo.  483;  Foss  v.  Harbottle, 
2  Hare,  461 ;  Northwest  Transp.  Co,  v.  Beat- 
ty,  L.  R.  12  App.  Gas.  689 ;  Burland  v.  Earle 
[1902]  A.  C.  83. 

Messrs.  Abram  I.  Elkns,  Josepb  M. 
Froakauer,  Robert  H.  MoCarter,  Alan 
H.  StroBS,  and  Frank  Bergen,  for  appel- 
lees: 

The  requirements  of  the  act  of  March  28, 
1902,  as  to  declaration  and  payment  of  divi- 
dends on  the  company's  preferred  stock, 
were  not  complied  with. 

Berger  v.  United  States  Steel  Corp.  63  N. 
J,  Eq.  809,  53  Atl.  73. 

The  action  of  the  directors  at  the  meeting 
of  April  1st  was  illegal  by  reason  of  the  pri- 
vate interest  of  the  directors. 

Stewart  v.  Lehigh  Valley  R.  Co.  38  N.  J. 
L.  505:  Cumberland  Coal  d  I.  Co.  v.  Sher- 
man, 30  Barb.  553;  Staats  v.  Bergen,  17  N. 
J.  Eq.  554;  State,  Winans,  Prosecutor,  v. 
Crane,  36  N.  J.  L.  394 ;  Gardner  v.  Butler, 
30  N.  J.  Eq.  702 ;  Guild  v.  Parker,  43  N.  J. 
L.  430;  Porter  v.  Woodruff,  36  N.  J.  Eq. 
174;  Ryle  v.  Ryle,  41  N.  J.  Eq.  582,  7  Atl. 
484;  State,  Stroud, Prosecutor,  y. Consumers* 
Water  Co.  56  N.  J.  L.  422,  28  Atl.  578; 
State,  West  Jersey  Traction  Co.,  Prosecutor, 
V.  Camden  Public  Works,  56  N.  J.  L.  431, 
60  L.  R.  A. 


29  Atl.  163;  Foster  v.  Cape  May,  60  N.  J,  U 
78.  36  Atl.  1089. 

The  contract  is  unequal  and  unfair  to 
stockholders. 

The  bankers'  contract  provides  for  an 
equal  opportunity  to  each  preferred  stock- 
holder, for  a  period  of  thirty  days  after  a 
date  to  be  specified,  to  subscribe  for  bonds 
in  preferred  stock  to  the  extent  of  40  per 
cent  of  his  holding ;  but  in  saying  that  such 
subscription  shall  not  in  any  instance  exceed 
40  per  cent,  the  (jualification  is  introduced, 
"except  at  the  discretion  of  the  bankers."' 
The  scheme,  by  the  mere  existence  of  such  a 
power  in  the  bankers,  violates  the  funda> 
mental  requirement  of  equality  between 
stockholders. 

Cook,  Corp.  §  286 ;  Berger  v.  United  States 
Steel  Corp.  63  N.  J.  Eq.  809,  63  Atl.  68. 

The  action  of  the  stockholders'  meeting- 
could  not  validate  the  illegal  action  of  the 
directors  on  the  1st  of  April. 

Curtin  v.  Salmon  River  Hydraulic  Gold 
Min.  d  Ditch  Co.  130  Cal.  345,  62  Pac.  552; 
Cook,  Corp.  §  709;  Metropolitan  Teleph.  d 
Teleg.  Co.  v.  Domestic  Teleg.  d  Teleph.  Co. 
44  N.  J.  Eq.  568,  14  Atl.  907. 

The  legislature  cannot  confer  jurisdiction 
upon  a  person  to  act  in  a  cause  in  which  he 
is  interested;  much  less  a  corporation,  by 
means  of  a  by-law. 

Cooley,  Const.  Lim.  pp.  410,  414;  17  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  733;  State,  Win- 
ans, Prosecutor,  v.  Crane,  36  N.  J.  L.  394; 
Edwards  v.  Russell,  21  Wend.  64 ;  Schroder 
V.  Ehlcrsy  31  N.  J.  L.  44;  Converse  v.  Mc- 
Arthur,  17  Barb.  410;  Withers  v.  Baird,  7 
Watts,  227.  32  Am.  Dec.  754;  Chambers  v. 
Hodges,  23  Tex.  104;  North  Bloomfield 
Gravel  Min.  Co.  v.  Keyser,  58  Cal.  315; 
Oakley  v.  Aspinwall,  3  N.  Y.  547;  3  Clark 
&  M.  Corp.  §  642 ;  Wagner  v.  Howard  Soi:, 
Inst.  52  N.  J.  L.  225,  19  Atl.  212;  Durkee  v. 
People,  155  111.  354,  40  N.  E.  627. 

Ihere  could  be  no  ratification  by  stodc- 
hoiders  for  want  of  full  disclosure  as  to  the 
interest  of  the  directors. 

Tiessen  v.  Henderson  [1899]  1  Ch.  861; 
Newark  v.  Stout,  52  N.  J.  L.  35,  18  Ati. 
94^;  Dunne  v.  English,  L.  R.  18  Eq.  524; 
Costa  Rica  R.  Co.  v.  Forwood  [1900]  1  Ch. 
750;  1  Lewin,  Tr.  &  Trustees,  497,  498; 
Cumberland  Coal  d  I.  Co.  v.  Sherman,  30 
Barb.  553:  Plaquemines  Tropical  Fruit  Co. 
V.  Buck,  52  N.  J.  Eq.  219,  27  Atl.  1094; 
Gulick  V.  Grover,  33  N.  J.  L.  463,  97  Am. 
Dec.  728. 

A  stockholder  may  restrain  the  consum- 
mation of  the  scheme. 

G^ild  V.  Parker,  43  N.  J.  L.  430;  Schwarg- 
iraelder  v.  German  Mut.  F.  Ins.  Co.  69  N.  J. 
Eq.  589,  44  Atl.  769;  Knoop  v.  Bohmrich,  4J> 
N.  J.  Eq.  82,  23  Atl.  118;  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  635,  7  Atl.  614;  Acker- 
man  V.  Halsey,  37  N.  J.  Eq.  356;  Williams 
V.  McKay,  40  N.  J.  Eq.  189,  53  Am.  Rep. 
775:  Chester  v.  Halliard,  36  N.  J.  Eq.  313; 
Conway  v.  Halsey,  44  N.  J.  L.  462 ;  2  Clark 
&  M.  Corp.  §  541,  p.  1676;  Stewart  v.  Le- 
high Valley  R.  Co.  38  N.  J.  L.  606;  Whelp- 
dale  V.  Cookson,  1  Ves.  Sr.  9;  Staats  v.  Ber- 
gen, 17  N.  J.  Eq.  556;  Flint  d  P.  M.  R.  Co. 
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V.  Deicey,  14  Mich.  477 ;  Pearson  v.  Concord 
R.  Corp,  62  N.  H.  537. 

A  stockholder  may  vote  at  a  stockholders' 
meeting  upon  any  matter  as  may  best  sub- 
serve his  own  interests;  but  the  action  re- 
sulting from  such  vote  must  not  be  so  detri- 
mental to  the  corporation  itself  as  to  lead 
to  the  necessary  inference  that  the  interests 
of  the  majority  of  the  shareholders  lie  whol- 
ly outside  of  and  in  opposition  to  the  inter- 
est of  the  corporation,  and  of  the  minority 
of  the  stockholders,  and  that  their  action  is 
a  wanton  or  fraudulent  destruction  of  the 
rights  of  such  minority. 

Chicago  Hansom  Cab  Co.  v.  Yerkes,  141 
111.  320,  30  N.  E.  667;  Farmers'  Loan  d  T. 
Co,  v.  }i!ew  York  d  N,  R.  Co.  150  N.  Y.  412, 
34  L.  R.  A.  76,  44  N.  E.  1043;  Breioer  v. 
Boston  Theatre  Co,  104  Mass.  378;  Bjorn- 
gaard  v.  Ooodhue  County  Bank,  49  Minn. 
483,  52  N.  W.  48 ;  Menier  v.  Hooper's  Teleg, 
Works,  L.  R.  9  Ch.  353;  Allen  v.  Cold  Reefs 
of  West  Africa  [1900]  1  Ch.  667;  North- 
west Transp.  Co.  v.  Beatty,  L.  R.  12  App. 
Cas.  589. 

The  absence  of  Mr.  Hodge  from  the  stock- 
holders' meeting  should  not  operate  against 
him. 

Tiessen  v.  Henderson  [1899]  1  Ch.  861, 

Mr.  Edward  B.  Whitney,  also  for  ap- 
pellees : 

A  corporate  wrong  which  the  majority 
stockholders  either  could  not  cure,  or  have 
not  yet  cured,  which  the  directors  them- 
selves have  committed  and  have  an  interest 
in  sustaining,  and  upon  which  intelligent 
action  cannot  be  obtained  from  a  stockhold- 
ers' meeting  until  too  late  to  be  of  practical 
use,  is  a  wrong  which  any  stockholder  can 
sue  to  enjoin. 

2  Pom.  £q.  Jur.  §  1095;  1  Morawetz, 
Priv.  Corp.  §§  242,  262;  2  Clark  &  M.  Corp. 
1675,  1676,  1680-1683;  2  Cook,  Corp.  §§ 
669,  741 ;  Knoop  v,  Bohmrich,  49  N,  J.  Eq. 
82,  23  Atl.  118,  50  N.  J.  Eq.  486,  27  Atl. 
636;  Brewer  v.  Boston  Theatre  Co.  104 
Mass.  378 ;  Barr  v.  New  York,  L.  E.  d  W.  R. 
Co.  125  N.  Y.  263,  26  N.  E.  145;  Stehhins 
V.  Perry  County,  167  111.  667,  47  N.  E.  1048; 
Northern  Trust  Co.  v.  Snyder,  113  Wis.  516, 
89  N.  W.  460. 

Upon  the  issuance,  increase,  or  reduction 
of  stock,  or  the  granting  of  any  special  priv- 
ilege, all  shall  l^  treated  alike. 

Dousman  v.  Wisconsin  d  L.  8.  Min.  d 
Smelting  Co.  40  Wis.  418 ;  1  Morawetz,  Priv. 
Corp.  §  279;  1  Cook,  Corp.  §§  286,  289;  2 
Clark  &  M.  Corp.  1290;  Jones  v.  Morrison, 
31  Minn.  140,  16  N.  W.  854;  Arkansas  Val- 
ley Agri.  Soc.  v.  Eicholtz,  46  Kan.  164,  25 
Pac.  613;  Way  v.  American  Grease  Co.  60 
N.  J.  Eq.  263,  47  Atl.  44 ;  Davies  v.  Monroe 
Waterworks  d  Light  Co.  107  La.  145,  31 
So.  694;  Augsburg  Land  d  Improv.  Co.  v. 
Pepper,  95  Va.  92,  27  S.  R  807. 

The  retirement  "cannot  certainly  be  at  the 
expense  and  against  the  consent  of  one  por- 
tion of  the  stockholders,  and  for  the  benefit 
and  advantage  of  the  others." 

Currier  v.   Lebanon  Slate  Co.  56  N.   H. 
262:  Niagara  Shoe  Co.  v.  Tobey,  71  111.  App. 
260. 
60  L.  R.  A. 


It  is  not  even  alleged  in  the  answer  that 
the  dividends  had  been  continuously  earned 
for  a  period  of  at  least  one  year  preceding^ 
May  19,  1902. 

A  director  interested  in  the  syndicate,  as- 
eleven  out  of  twenty-four  are  admitted  to 
have  been,  cannot  be  counted  as  a  member  of 
the  board.  Nor  can  an  interested  director 
take  any  part  in  the  meeting,  or  be  counted 
as  part  of  a  quorum. 

Stewart  v.  Lehigh  Valley  R.  Co.  38  N.  J. 
L.  606;  State,  Stroud,  Prosecutor,  v.  Con- 
sumers' Water  Co.  56  N.  J.  L.  422,  28  Atl. 
578;  Metropolitan  Elev.  R.  Co.  v.  Manhat- 
tan Elev.  R.  Co.  11  Daly,  377;  Curtin  v. 
Salmon  River  Hydraulic  Gold  Min.  d  Ditch 
Co.  130  Cal.  345,  62  Pac.  552. 

Duties  which  may  be  delegated  in  the  ab- 
sence of  express  statutory  authority  are 
such,  only,  as  ooncern  the  transaction  of  the 
ordinary  business  of  the  corporation. 

I  Morawetz,  Priv.  Corp.  §  636;  Taylor, 
Corp.  §  233;  3  Clark  AM.  Corp.  §  2232; 
Green's  Brice,  Ultra  Vires,  490,  491;  Wei- 
denfeld  v.  Sugar  Run  R.  Co.  48  Fed.  616; 
CartmelVs  Case,  L.  R.  9  Ch.  691;  Silver 
Hook  Road  v.  Greene,  12  R.  I,  164;  Rutland 
d  B.  R.  Co.  V.  Thrall,  36  Vt.  536;  Metro- 
politan Tcleph.  d  Teleg.  Co.  v.  Domestic 
Teleg.  d  Teleph.  Co.  44  N.  J.  Eq.  568,  14 
Atl.  907;  Tempel  v.  Dodge,  89  Tex.  68,  32 
S.  W.  514,  33  S.  W.  222. 

While  illegal  acts  of  the  directors  may  be 
ratified  "when  they  are  such  as  may  be 
done  or  authorized  by  the  stockholders,"  the 
stockholders  cannot  ratify  an  "act  which, 
under  the  charter  of  the  corporation,  is 
within  the  exclusive  authority  of  the  direct* 
ors." 

3  Clark  &  M.  Corp.  2181;  2  Morawetz, 
Priv.  Corp.  §  626;  National  Trust  Co.  v. 
Miller,  33  N.  J.  Eq.  155. 

A  ratification  is  effective  only  when  the 
stockholders  have  received  the  most  full, 
fair  and  frank  disclosure,  both  as  to  the 
character  of  the  contract  which  they  are 
asked  to  ratify,  and  as  to  the  adverse  inter- 
est of  the  directors. 

Cumberland  Coal  d  I.  Co.  v.  Sherman,  30- 
Barb.  553;  Re  Agriculturist  Cattle  Ins.  Co. 
L.  R.  1  Ch.  161;  Hoffman  Steam  Coal  Co. 
V.  Cumberland  Coal  d  I.  Co.  16  Md.  456,  77 
Am.  Dec.  311;  First  Nat.  Bank  v.  Drake,  29- 
Kan.  311,  44  Am.  Rep.  646;  Gilman,  C.  d  8. 
R.  Co.  V.  Kelly,  77  111.  426;  2  Morawetz, 
Priv.  Corp.  628;  Tiessen  v.  Henderson 
[1899]  1  Ch.  861;  Costa  Rica  R.  Co.  v.  For- 
wood  [1901]  1  Ch.  756. 

Mr.  J.  Aspinwall  Hodge  also  for  appel- 
lees. 

Van  Syokel,  J.,  delivered  the  opinion  of 
the  court: 

The  subject-matter  of  this  appeal  is  an 
order  granted  by  the  court  of  chancery  at 
the  instance  of  the  complainants,  restraining 
the  defendants  from  executing,  issuing,  de- 
livering, or  receiving  any  bond  or  mortgage,, 
under  certain  resolutions  of  the  stockholders 
of  the  United  States  Steel  Corporation, 
passed  May  19,  1902,  providing  for  the  re- 
duction   of   $200,000,000    of    its   preferred 
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stock,  and  the  retirement  thereof  out  of 
bonds  or  the  proceeds  of  bonds.  Three  of 
the  complainants  in  the  bill  as  originally 
filed  voluntarily  withdrew  from  the  suit. 
The  remaining  complainants  are  Hodge, 
Smith,  and  Curtis.  Hodge  owns  100  shares, 
acquired  by  him  before  the  contract  in  ques- 
tion was  made.  Smith  owns  200  shares  ac- 
quired since  that  time  from  a  holder  who 
assented  to  the  contract.  Curtis,  so  far  as 
appears,  owns  no  stock.  The  vice  chancellor 
properly  held  that  the  case  must  be  consid- 
•ered  as  based  wholly  upon  the  rights  of 
Hodge  as  a  shareholder.  The  steel  corpora- 
tion was  organized  under  the  general  corpo- 
ration act  of  this  state  (Revision  1806)  on 
the  25th  day  of  February,  1901,  and  the  cer- 
tificate of  incorporation  was  filed  on  that 
day.  On  the  Ist  day  of  April,  1901,  an 
amended  certificate  of  incorporation  was 
filed,  which  provided,  among  other  things, 
for  an  authorized  capital  of  $1,100,000,000, 
of  which  $550,000,000  was  to  be  preferred 
stock,  divided  into  5,500,000  shares  of  the  par 
value  of  $100  each,  and  a  like  number  of 
shares  of  common  stock  of  the  par  value  of 
$100  each.  As  required  by  §  18  of  the  gen- 
eral corporation  act,  the  amended  certificate 
of  incorporation  stated  that  "the  holders  of 
the  preferred  stock  shall  be  entitled  to  re- 
ceive when  and  as  declared,  from  the  surplus 
or  net  profits  of  the  corporation,  yearly  divi- 
dends, at  the  rate  of  7  per  centum  per  an- 
num, and  no  more,  payable  quarterly  on 
dates  to  be  fixed  by  the  by-laws."  The  by- 
laws of  the  company  provide  as  follows: 
Article  5,  §  5:  "The  dates  for  the  declara- 
tion of  dividends  upon  the  preferred,  and 
upon  the  common  stock,  of  the  company, 
shall  be  tlie  days  by  these  by-laws  fixed  for 
the  regular  monthly  meetings  of  the  board 
of  directors  in  the  months  of  April,  July, 
October,  and  January  in  each  year,  on  which 
days  the  board  of  directors  shall  declare 
what,  if  any,  dividends  shall  be  declared  up- 
on the  preferred  stock  and  the  common  stock 
or  either  of  such  stocks.  The  dividends  on 
the  preferred  stock  shall  be  payable  quarter- 
ly on  the  sixth  Wednesday  next  after  the 
several  dates  of  the  declaration  thereof." 

The  board  of  directors  of  said  corporation, 
having  resolved  that  it  would  be  advisable 
to  decrease  the  capital  stock  of  the  corpora- 
tion to  the  extent  of  2,000,000  shares,  and 
to  retire  them  by  means  of  an  issue  of 
bonds,  called  a  meeting  of  the  stockholders 
to  be  held  on  the  19th  day  of  May,  1902,  in 
pursuance  of  and  as  required  by  §  27  of  the 
general  corporation  law  and  by  the  act  of 
1902,  for  the  purpose  of  voting  upon  the  pro- 
posed plan  for  the  purchase  and  retirement 
of  that  amount  of  preferred  stock  and  the 
issue  of  5  per  cent  bonds.  Prior  to  the  no- 
tice of  this  meeting  the  directors  had  en- 
tered into  a  tentative  contract  with  Messra 
J.  P.  Morgan  &  Co.,  bankers,  under  dat«  of 
April  1,  1902,  by  which  said  bankers  agreed 
with  the  steel  corporation  that  $100,000,000 
face  value  of  the  new  bonds  would  be  taken 
and  paid  for,  of  which  $80,000,000  would  be 
paid  for  by  a  like  amount  of  preferred  stock 
taken  at  par,  and  $20,000,000  would  be  paid 
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in  cash.  To  guarantee  the  performance  of 
this  contract,  a  syndicate  was  formed  by  J. 
P.  Morgan  &  Co.,  the  members  of  which  ac- 
tually deposited  with  that  firm  $80,000,000 
of  preferred  stock  to  be  used  in  the  perform- 
ance of  the  contract.  The  efifect  and  pur- 
port of  this  agreement  is  that  the  bankers 
agreed  to  l^y  from  the  steel  corporation  at 
least  $100,000,000  of  5  per  cent  bonds,  and 
to  pay  therefor  $20,000,000  in  cash  and  $80,- 
000,000  in  preferred  stock  at  par,  with  an 
option  to  purchase  the  remaining  bonds  if 
the  stockholders  did  not  do  so;  and  in  con- 
sideration of  this  undertaking  the  bankers 
were  to  receive  a  commission  of  4  per  cent 
on  $100,000,000,  and  contingently  a  commis- 
sion of  4  per  cent  on  any  additional  amount 
that  might  be  taken  at  par  by  the  stockhold- 
ers or  the  bankers.  This  contract  with  the 
bankers  was  to  be  subject  to  the  approval  of 
the  stockholders.  At  the  stockholders'  meet- 
ing on  the  19th  of  May,  1902,  duly  con- 
vened, the  resolution  to  retire  the  preferred 
stock  and  the  resolution  to  adopt  the  bank- 
ers' contract  were  separate  and  distinct,  and 
were  voted  upon  and  passed  as  separate  and 
distinct  resolutions.  The  shareholders 
could  have  adopted  the  first  and  rejected  the 
latter.  There  was  in  attendance  at  the 
meeting,  in  person  or  by  proxy,  over  73  per 
cent  of  the  outstanding  preferred  stock,  and 
over  78  per  cent  of  the  outstanding  common 
stock.  More  than  99.83  per  cent  of  the 
stockholders  at  such  meeting,  present  either 
in  person  or  by  proxy,  voted  in  favor  of  both 
resolutions  and  only  ^j^  of  1  per  cent  vot- 
ed against  them. 

The  by-laws  of  tht  corporation  contained 
the  following  provision:  "The  board  of  di- 
rectors, in  its  discretion,  may  submit  any 
contract  or  act  for  approval  or  ratification  at 
any  annual  meeting  of  the  stockholders,  or 
at  any  meeting  of  the  stockholders  called  for 
the  purpose  of  considering  any  such  act  or 
contract,  and  any  act  or  contract  that  shall 
be  approved  or  ratified  by  the  vote  of  the 
holders  of  a  majority  of  the  capital  stock  of 
the  company  which  is  represented  in  person 
or  by  proxy* at  such  meeting:  Provided,  that 
a  lawful  quorum  of  stockholders  •  be  there 
represented  in  person  or  by  proxy,  shall  be 
as  valid  and  as  binding  upon  the  corx>oration 
and  upon  all  the  stockholders,  as  though  it 
had  been  approved  or  ratified  by  every  stock- 
holder of  the  corporation."  This  by-law  can 
not  amplify  the  powers  of  the  corporation, 
or  operate  to  validate  any  act  ultra  vires  of 
the  corporation,  but  it  enabled  the  stockhold- 
ers by  a  majority  vote  to  ratify  any  contract 
which  the  entire  body  of  stockholders  or  the 
corporation  might  lawfully  make.  Both  res^ 
olutions  therefore  received  more  than  the 
vote  required  by  the  27th  section  of  the  cor- 
poration act  and  by  the  by-law  of  the  com- 
pany. If  all  the  shareholders  had  intended 
to  convert  their  preferred  shares  into  5  per 
cent  bonds,  they  would,  of  course,  have  v<Aed 
for  the  conversion  resolution,  and  have  re- 
jected the  bankers'  contract.  In  a  scheme 
involving  such  an  enormous  amount  of  capi- 
ta], and  affecting  thousands  of  shareholders, 
it  could  not  reasonably  have  been  supposed 
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that  all  would  prefer  to  accept  the  5  per 
<;ent  bonds,  and  it  was,  therefore,  the  exer- 
cise of  a  prudent  foresight  that  prompted 
them,  in  order  to  assure  the  successful  execu- 
tion of  the  plan,  to  secure  the  co-op'^eration  of 
hankers  who  could  command  millions  of 
capital.  When  the  subject-matter  of  this 
litigation  was  before  this  court  at  the  June 
term,  1902,  in  the  case  of  Berger  v.  United 
mates  Steel  Corp.  63  N.  J.  Eq.  809,  53  Atl. 
68,  it  was  expressly  declared:  First.  That 
the  act  concerning  corporations,  as  revised 
in  1896,  authorizes  corporations  formed  un- 
der it  to  retire  shares  of  its  preferred  stock 
purchased  with  bonds  or  the  proceeds  of 
honds  issued  for  that  purpose,  the  provisions 
of  §§  27  and  29  being  complied  with.  Sec- 
ond. The  manner  in  which  a  duly  authorized 
plan  is  to  be  carried  through  is  part  of  the 
business  of  the  corporation,  and,  in  the  ab- 
sence of  fraud  or  bad  faith,  is  not  the  sub- 
ject of  judicial  control  to  any  greater  ex- 
tent than  other  business  of  the  corporation. 
The  court  cannot  substitute  its  judgment 
for  that  of  the  directors  and  majority  stock- 
holders, and  say  that  a  less  expensive  plan 
could  be  successfully  adopted.  These  ques- 
tions, therefore,  are  not  open  to  controversy 
in  this  case,  in  so  far  as  the  cost  or  wisdom 
of  the  plan  is  concerned. 

There  is  an  entire  absence  in  the  case  of 
anything  to  show  a  taint  of  fraud,  or  an  at- 
tempt to  conceal  from  the  shareholders  any 
fact  which  should  have  influenced  their  ac- 
tion. That  the  entire  proceeding  was  con- 
ducted with  good  faith,  without  concealment, 
and  with  fairness  to  both  parties,  is  evinced 
by  the  fact  that  during  all  the  litigation 
which  has  ensued,  under  the  promotion  of  a 
share  owner  who  did  not  attend  the  meeting, 
not  one  of  the  vast  number  of  shareholders 
who  were  present  in  person  or  by  proxy, 
comprising  men  of  great  business  capacity, 
interested  to  the  extent  of  millions  of  dol- 
lars in  the  conversion  plan,  has  questioned 
its  propriety,  or  expressed  a  desire,  so  far 
as  appears,  to  recede  from  it.  The  contract 
with  the  bankers  was  submitted  to  the  stock- 
holders without  comment,  and,  as  stated  in 
the  resolutions,  of  which  a  copy  was  ten- 
dered to  the  stockholders,  "was  not  finally 
to  become  or  to  be  operative  until  after  ap- 
proval thereof  by  the  stockholders  in  special 
meeting  assembled." 

The  first  reason  to  be  considered,  upon 
which  the  complainants  rely  to  maintain 
their  injunction,  is  that  the  action  of  the  di- 
rectors in  passing  the  resolutions  for  the 
plan  of  conversion  and  approving  the  bank- 
ers* contract  was  fraudulent  and  void,  be- 
cause fifteen  or  more  of  the  twenty-four 
members  of  the  board  of  directors  were  in- 
terested in  the  syndicate  which  was  fonned 
to  assist  in  carrying  out  the  bankers*  con- 
tract, and  to  share  its  profits;  and  that  the 
.  plan  was  never  properly  and  legally  ratified 
by  the  two-thirds  vote  of  the  stockholders 
required  by  the  corporation  act,  inasmuch  as 
the  votes  upon  the  stock  held  or  controlled 
by  the  bankers'  firm  and  members  of  the  syn- 
dicate  must  be  counted  to  make  up  the  nec- 
essary two  thirds,  and  without  those  votes 
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the  requisite  number  did  not  approve  the  re- 
duction of  stock.  Tlie  insistment  that  the 
votes  of  members  of  the  syndicate  who  were 
also  directors  of  the  company  cannot  be  law- 
fully counted  in  order  to  constitute  a  two- 
thirds  vote  in  favor  of  the  resolution  to  re- 
duce the  amount  of  preferred  stock  is  with- 
out any  foundation  in  reason  or  in  law. 
They  voted  upon  that  resolution,  not  as  di- 
rectors, not  in  their  fiduciary  capacity,  but 
solely  in  the  right  of  the  shares  of  stock  held 
by  them.  A  most  valuable  privilege,  which 
attaches  to  the  ownership  of  stock  in  a  cor- 
poration, is  the  right  to  vote  upon  it  at  any 
meeting  of  stockholders.  As  to  that  resolu- 
tion, considered  by  itself,  as  stockholders, 
they  owed  no  greater  duty  to  their  costock- 
holders  than  those  stockholders  owed  to 
them.  Like  other  stockholders,  they  had  a 
right  to  be  infiuenced  by  what  they  con- 
ceived to  be  for  their  own  interest,  and  Uiey 
cannot  lawfully  be  denied  that  right,  nor  can 
it  be  limited  or  circumscribed  by  the  fact 
that  they  occupied  the  position  of  directors 
in  tlie  company.  With  respect  to  the  bank- 
ers' contract  a  very  different  rule  applies. 
The  rule  that  directors  cannot  lawfully  en- 
ter into  a  contract  in  the  benefit  of  which 
even  one  of  their  number  participates  with- 
out the  knowledge  and  consent  of  the  stock- 
holders is  so  firmly  entrenched  in  our  juris- 
prudence that  it  is  not  open  to  debate.  It  is 
emphasized  and  enforced  in  the  following, 
among  many  other  cases :  8t<iat8  v.  Bergen, 
17  N.  J.  Eq.  554;  State,  Winans,  Prosecutor, 
v.  Crane,  36  N.  J.  L.  394;  State,  Stroud, 
Prosecutor,  v.  Consumers*  Water  Co.  56  N. 
J.  L.  422,  28  Atl.  578;  Gardner  v,  Butler, 
30  N.  J.  Eq.  702;  Guild  v.  Parker,  43  N.  J. 
L.  430;  Stewart  v.  Lehigh  Valley  R.  Co,  38 
N.  J.  L.  505;  State,  West  Jersey  Traction 
Co.,  Prosecutor,  v.  Camden  Public  Works, 
56  N.  J.  L.  431,  29  Atl.  163.  The  rule  is 
imbedded  in  our  jurisprudence,  and  it  can- 
not be  too  strongly  stated  or  too  vigorously 
applied.  But  in  the  cases  cited  the  con- 
tract was  made  by  the  trustee  without  the 
knowledge  or  consent  of  the  cestui  que  trust, 
and  without  subsequent  ratification  or  adop- 
tion by  which  the  vice  in  it  could  be  cured. 
The  object  of  the  rule  is  to  prevent  directors 
from  secretly  using  their  fiduciary  position 
for  their  own  emolument,  and  not  to  impair 
the  right  of  stockholders  to  enter  into  any 
lawful  engagement  with  a  full  disclosure  of 
the  facts.  In  Stewart  v.  Lehigh  Valley  R. 
Co.  38  N.  J.  L.  522,  Mr.  Justice  Dixon,  in 
delivering  the  opinion  of  this  court,  says: 
"After  an  examination  of  all  the  cases  cited, 
and  such  others  as  I  have  found,  and  a  care- 
ful consideration  of  the  principle,  and  the 
results  of  regarding  and  disregarding  it,  I 
have  come  to  the  conviction  that  the  true  le- 
gal rule  is  that  such  a  contract  is  not  void, 
but  voidable,  to  be  avoided  at  the  option  of 
the  cestui  que  trust,  exercised  within  a  rea- 
sonable time.  I  can  see  no  further  safe 
modification  or  relaxation  of  the  principle 
than  this."  It  is  a  settled  rule  of  corpora- 
tion law  that  the  personal  interest  of  direct- 
ors renders  a  transaction  voidable  at  the  op- 
tion of  the  stockholders,  and  not  void  per  se. 
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Under  the  declaration  of  this  court  in  the 
case  last  cited  the  shareholders  may,  within 
a  reasonable  time  after  the  disclosure  to 
them  of  the -interest  of  a  director,  elect  to 
avoid  the  contract;  but,  if  an  unreasonable 
time  is  allowed  to  elapse  without  exercising 
such  option,  during  which  the  position  of  di- 
rectors becomes  so  changed  that  it  would  be 
inequitable  to  vacate  the  engagement,  equity 
would  refuse  to  interpose.  A  fortiori,  when 
the  contract  is  entered  into  by  the  stockhold- 
ers with  the  directors,  or  when  the  stock- 
holders expressly  authorize  the  directors  to 
enter  into  a  contract,  when  the  stockholders 
have  notice  of  the  directors'  interest,  the 
agreement  will  be  unassailable  in  the  ai^ence 
of  actual  fraud  or  want  of  power  in  the  cor- 
poration. In  this  case,  not  only  was  the 
bankers'  contract  made  with  J.  P.  Morgan 
&  Co.,  and  approved  by  a  two-thirds  vote  of 
the  shareholders,  with  knowledge  that  J.  P. 
Morgan  was  one  of  the  directors  of  the  steel 
corporation, — ^a  fact  which  they  may  be  pre- 
sumed to  have  known, — ^but  also  in  the  cir- 
cular letter  accompanying  the  call  of  the 
stockholders'  meeting  to  be  held  on  the  19th 
of  May,  it  was  expressly  stated  as  follows: 
*To  further  the  success  of  the  plan,  there 
has  been  formed,  a  syndicate,  including  some 
directors,  which  will  receive  four  fifths  of 
the  4  per  cent  compensation  to  be  paid  un- 
der the  contract  with  Messrs.  J.  P.  Morgan 
&  Company,  mentioned  in  the  notice  of  stock- 
holders' meeting."  The  deliverance  of  this 
court  with  respect  to  the  sufficiency  of  notice 
in  Gale  v.  Morris,  30  N.  J.  Eq.  285,  is  as  fol- 
lows: ''If  the  party  notified  make  reason- 
able investigation,  he  obtains  actual  knowl- 
edge of  these  facts ;  if  he  choose  not  to  make 
it,  he  is  charged  constructively  with  knowl- 
edge of  them.  The  rule  merely  prohibits 
him  from  taking  advantage  of  his  own  im- 
prudence to  the  detriment  of  another.  But 
as  to  the  matters  that  lie  within  the  notice, 
the  principle  assumes  another  form.  It 
charges  the  party  with  knowledge  of  those 
matters  so  far  as  reasonable  inquiry  has  not 
dissipated  their  credibility..  If  he  is  unwill- 
ing to  act  upon  the  facts  as  the  notice  pre- 
sents them,  then  the  law  demands  that  he 
shall  make  proper  examination,  and  upon 
the  result  of  that  examination  he  may  safely 
stand.  Williamson  v.  Brown,  15  N.  Y.  354. 
But  if  he  prefer  not  to  examine,  it  must  be 
because  he  is  satisfied  to  act  as  if  the  mat- 
ters disclosed  in  the  notice  were  true;  and 
he  cannot  afterwards  complain  if  his  rights 
are  made  to  rest  upon  them  so  far  as  they 
are  true.  The  information  given  by  the  no- 
tice is  equivalent  to  that  obtained  by  in- 
quiry." In  Haslett  v.  Stephany,  65  N.  J. 
E<j.  68,  36  Atl.  498,  Vice  Chancellor  Pitney 
said:  "For  these  reasons  I  think  that  the 
facts  above  stated,  which  were  clearly  with- 
in defendant's  knowledge,  were  suflicient  to 
put  him  upon  inquiry.  The  general  doc- 
trine that  facts  which  are  sufficient  to  put 
a  party  upon  inquiry  are  sufficient  to  charge 
him  with  all  such  knowledge  as  he  would 
have  acquired  by  a  proper  inquiry  in  the 
ordinary  course  of  business  is,  as  I  take  it, 
thoroughly  established  in  this  state.  It  was 
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so  held  in  the  court  of  appeals  in  the 
just  cited  [Karitan  Water  Poicer  Co.  v. 
Veghte,  21  N.  J.  Eq.  463]  and  that  case  fol- 
lowed Hoy  Y.  Bramhall,  19  N.  J.  Eq.  563,  97 
Am.  Dec.  687,  in  the  same  court.  The  doc- 
trine of  those  cases  has  always  been  followed 
in  New  Jersey."  The  cases  in  England  are 
to  the  like  effect.  Phosphate  of  Lime  Co.  v. 
Cheen,  L.  R.  7  C.  P.  43;  May  v.  Chapman, 
16  Mees.  &  W.  355.  The  stockholders  of  the 
company  are,  therefore,  chargeable  with  ex- 
press notice  that  some  directors  were  inter- 
ested in  the  bankers'  contract,  and  by  rea- 
sonable inquiry  at  the  meeting  of  May  19th 
they  could  have  ascertained  tiie  names  and 
niunber  of  such  directors.  They  signified  by 
their  votes  that  they  approved  the  contract 
with  such  full  knowledge. 

In  Durfee  v.  Old  Colony  d  F.  River  B.  Co. 
5  Allen,  230,  Chief  Justice  Bigelow  says: 
"It  may  be  stated  as  an  indisputable  propo- 
sition that  every  person  who  becomes  a  mem- 
ber of  a  corporation  aggregate  by  purchas- 
ing and  holding  shares  agrees  by  necessary 
implication  that  he  will  be  bound  by  all  acts 
and  proceedings,  within  the  scope  of  the 
powers  and  authority  conferred  by.  the  char- 
ter, which  shall  be  adopted  or  sanctioned  by 
the  vote  of  the  majority  of  the  [sharehold- 
ers of  the]  corporation,  duly  taken  and  as- 
certained according  to  law.  This  is  the  un- 
avoidable result  of  the  fundamental  princi- 
ple that  the  majority  of  the  stockholdeors 
can  regulate  and  control  the  lawful  exercise 
of  the  powers  conferred  on  a  corporation  by 
its  charter."  In  the  case  of  the  steel  corpo- 
ration the  right  of  the  majority  doea  not 
rest  upon  implication.  In  the  by-laws 
adopted  by  the  stockholders,  in  pursuance  of 
authority  given  by  the  act  of  incorporation, 
such  power  is  expressly  given  to  the  major- 
ity. In  Leavenworth  County  v.  Chicago,  R. 
I.  d  P.  R.  Go.  134  U.  S.  688,  33  L.  ed.  1064, 
10  Sup.  Ct.  Rep.  708,  it  was  held  that  the 
action  of  the  stockholders  validated  the  con- 
tract where  nine  out  of  thirteen  directors 
were  personally  interested.  In  the  cases  of 
yye  v.  Storer,  168  Mass.  53,  46  N.  E.  402. 
and  Bjorngaard  v.  Chodhue  County  Bank,  49 
Minn.  483,  62  N.  W.  48,  a  like  infirmity  in 
contracts  was  held  to  be  eliminated  by  the 
vote  of  a  majority  of  stockholders.  The  like 
view  is  expressed  by  the  court  of  appeals  of 
Maryland  in  Shaw  v.  Da^is,  78  Md.  308,  23 
L.  R.  A.  294,  28  Atl.  619,  as  follows:  «li 
may  be  stated,  as  the  result  of  all  the  au- 
thorities, that,  whenever  any  action  of  either 
directors  or  stockholders  is  relied  on  in  a 
suit  by  a  minority  stockholder  for  the  pur- 
pose of  invoking  the  interposition  of  a  court 
of  equity,  if  the  act  complained  of  be  neimer 
ultra  vires,  fraudulent,  nor  illegal,  the  court 
will  refuse  its  intervention,  because  power- 
less to  grant  it,  and  will  leave  all  such  mat- 
ters to  be  disposed  of  by  the  majority  of  the 
stockholders  m  such  manner  as  their  inter- 
est may  dictate;  and  their  action  will  be 
binding  on  all,  whether  approved  of  by  the 
minority  or  not."  The  healing  effect  of  the 
ratification  by  stockholders  upon  a  voidable 
contract  entered  into  by  directors  is  fully 
recognized   in   Grant    v.    United    Kingdom 
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Switchhack  R.  Co.  L,  R.  40  Ch.  Div.  136. 
In  the  case  auh  judice  the  contract  was,  in 
effect,  made  between  the  stockholders  them- 
selves and  J.  P.  Morgan  &  Co.,  and  it  can- 
not be  successfully  assailed,  without  main- 
taining that  stockholders  are  without  capac- 
ity to  make  a  valid  contract  with  the  direct- 
ors of  their  company.  It  would  be  mani- 
festly contrary  to  fair  dealing  and  good 
faith  to  permit  stockholders  to  invite  direct- 
ors to  enter  into  an  engagement,  and,  after 
the  directors  had  put  themselves  in  a  posi- 
tion in  which  the  contract  could  be  enforced 
against  them,  to  permit  the  stockholders  to 
deprive  them  of  the  benefits  of  it.  In  my 
investigation  no  case  has  been  found  which 
will  justify  such  a  result.  In  the  proper  ap- 
plication of  a  legal  rule,  it  cannot  be  neces- 
sary, in  order  to  do  justice  to  one  party,  to 
do  manifest  injustice  to  the  other.  Such  in- 
equity would  condemn  the  application  of  the 
rule,  not  the  rule  itself. 

On  the  ground  which  has  been  discussed, 
upon  the  facts  presented,  the  complainant's 
ease  is  without  support  in  law.  He  made  no 
inquiry,  did  not  attend  the  meeting,  and  now 
attempts  to  deprive  the  two -thirds  of  the 
stockholders  who  did  attend  the  May  meet- 
ing of  the  benefit  of  a  contract  which  they 
then  approved,  and  which,  as  has  been  held 
in  the  Berger  Case,  the  corporation  had  pow- 
er to  make.  As  was  declared  in  that  case 
(citing  Ellerman  v.  Chicago  Junction  R.  d 
Union  Stockyards  Co,  49  N.  J.  Eq.  217,  23 
Atl.  287),  individual  stockholders  cannot 
question,  in  judicial  proceedings,  corporate 
acts  of  directors,  if  the  same  are  within  the 
powers  of  the  corporation,  and  in  further- 
ance of  its  purposes,  are  not  unlawful  or 
against  good  morals,  are  done  in  good  faith 
and  in  the  exercise  of  an  honest  judgment. 
Much  less  can  a  shareholder  challenge  like 
action  taken  by  a  majority  of  his  costock- 
holders. 

The  remaining  grounds  upon  which,  the 
eomplainant  rests  his  claim  to  relief  relate 
to  the  act  of  1902.  This  act,  as  this  court' 
adjudged  in  the  Berger  Case,  is  a  restrain- 
ing act,  and  required  a  due  observance  of  its 
provisions  by  the  steel  company  as  a  condi- 
tion precedent  to  the  right  to  enter  into  the 
conversion  scheme.  The  first  alleged  infirm- 
ity relied  upon  by  the  complainant  is  that 
dividends  were  not  made  in  conformity  with 
the  requirement  of  the  act  of  1902,  which  is 
a  supplement  to  the  general  corporation  act. 
*  The  language  of  the  act  with  respect  to  this 
condition  is:  "Every  corporation  organized 
under  this  act  .  .  .  that  shall  have  is- 
sued preferred  stock  entitling  the  holders 
thereof  to  receive  dividends  at  a  rate  exceed- 
ing 6  per  centum  per  annum,  and  that 
shall  have  continuously  declared  and  paid 
dividends  at  such  rate,  on  such  preferred 
stock,  for  the  period  of  at  least  one  year 
next  preceding  the  meeting."  The  amended 
certificate  of  incorporation  of  the  company 
provided  that  "the  holders  of  the  preferred 
stock  shall  be  entitled  to  receive,  when  and 
as  declared,  yearly  dividends  at  the  rate  of 
7  per  cent  per  annum,  payable  quarterly  on 
dates  to  be  fixed  by  the  by-laws."  It  is  ad- 
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mitted  that  a  dividend  of  If  per  cent  was 
declared  bjr  the  company  for  the  three 
months  beginning  on  the  1st  of  April,  1901, 
and  ending  on  the  1st  of  July,  1901 ;  that  a 
like  dividend  was  declared  for  the  three 
months  beginning  July  1,  1901,  and  ending 
October  1,  1901;  that  a  like  dividend  was 
declared  for  the  three  months  beginning  Oc- 
tober 1,  1901,  and  ending  January  1,  1902, 
and  that  a  like  dividend  was  declared  for 
the  three  months  beginning  January  1,  1902, 
and  ending  April  1,  1902, — all  of  which  divi- 
dends were  paid  by  the  company  to  the 
stockholders  within  the  time  fixed  by  the  by- 
laws and  before  the  meeting  of  May  19, 
1902.  This  provision  in  the  act  of  1902  was 
drafted  in  contemplation  of  the  18th  section 
of  the  corporation  act  of  1896,  giving  power 
to  create  preferred  stock,  and  prescribing 
that  "the  holders  thereof  shall  be  entitled 
to  receive,  and  the  corporation  shall  be 
bound  to  pay,  thereon,  a  fixed  yearly  dividend 
to  be  expressed  in  the  certificate  not  exceed- 
ing 8  per  centum,  payable  quarterly,  half 
yearly,  or  yearly,  before  any  dividends  shall 
be  set  apart  or  paid  on  the  common  stock, 
and  such  dividends  may  be  made  cumula- 
tive." The  dividends  on  the  preferred  stock 
were,  by  the  amended  certificate  of  incor- 
poration of  the  steel  company  and  the  by- 
laws, made  payable  quarterly,  were  cumula- 
tive, and  to  be  paid  before  any  dividend  was 
paid  on  the  common  etodc.  A  dividend  on 
the  preferred  stock  might  have  been  passed, 
and  it  was,  therefore,  intended  by  the  act  of 
1UU2  to  require,  in  compliance  with  §  18, 
that,  before  its  provisions  could  be  taken  ad- 
vantage of,  the  company  must  have  paid  a 
dividend  at  the  rate  of  7  per  cent  for  the 
full  year  next  preceding  the  meeting  to  re- 
tire the  preferred  stock;  and  it  was  a  com- 
pliance with  that  section  whether  the  divi- 
dend was  paid  quarterly,  half-yearly,  or  at 
the  end  of  the  year.  The  dividend  required 
by  the  18th  section  is  a  vearly  dividend  of  7 
per  cent,  and  it,  was  paid  in  four  quarterly 
payments. 

The  vice  chancellor  held,  in  construing 
this  legislation,  that,  if  the  dividend  had 
been  paid  annually,  there  must  have  been 
two  dividends  of  7  per  cent  each,  covering 
two  previous  years,  to  make  the  payment 
continuous ;  that,  if  the  dividends  were  paid 
half-yearly,  there  must  have  been  three  pay- 
ments of  3i  per  cent  each,  covering  eighteen 
months,  in  order  to  make  the  payment  con- 
tinuous; that,  if  paid  quarterly,  as  in  this 
case,  there  must  have  been  five  payments  of 
If  per  cent  each,  covering  fifteen  months  to 
satisfy  the  statute;  and  so,  if  the  dividends 
had  been  paid  monthly,  there  must  have 
been  thirteen  dividends  covering  a  period  of 
thirteen  months.  The  mere  statement  of 
this  view  is  destructive  of  it.  Thus  inter- 
preted, the  law  would  provide  no  fixed,  de- 
terminate, uniform  time  during  which  divi- 
dends must  be  paid,  but  would  leave  it  op- 
tional with  the  corporation  to  get  the  bene- 
fit of  the  law  by  making  dividends  so  pay- 
able that  a  period  either  of  two  years  or 
only  thirteen  months  need  be  covered.  As 
to  a  corporation  making  dividends  payable 
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annuaJly,  one  rule  would  prevail,  while  to  a 
corporation  paying  quarterly  a  different 
rule  would  apply.  The  very  essence  of  a 
law  is  that  it  is  uniform  and  universal  with- 
in the  territory  to  which  it  relates.  It  must 
apply  in  the  same  way  to  everyone.  It  can- 
not be  varied  at  the  will  of  the  corporation. 
The  construction  adopted  in  the  court  below 
is  clearly  erroneous,  and  gives  a  meaning  to 
the  word  "continuous"  which  is  wholly  un- 
warranted. It,  of  course,  must  not  be  ^ven 
its  strictest  meaning,  which  would  require  a 
never-ceasing  payment  of  dividends,  like  the 
continuous  flow  of  water..  Applied  to  divi- 
dends, it  means,  "during  one  year,"  which 
is  equivalent  to  the  words  of  the  act  "for  the 
period  of  at  least  one  year."  The  act  does 
not  prescribe  that  7  per  cent  dividends  shall 
have  been  continuously  declared  and  paid 
for  the  period  of  at  least  one  year  next  pre- 
ceding the  meeting,  but  that  dividends  at 
the  rate  of  7  per  cent  shall  be  paid.  The 
force  of  the  word  "continuously"  evidently 
is  that  dividends  at  the  rate  of  7  per  cent 
must  be  paid  for  a  continuous  period  of  one 
year,  so  that,  where  dividends  are  paid 
quarterly,  a  quarterly  dividend  cannot  be 
passed  without  losing  the  benetit  of  the-  act. 
The  payment  of  dividends  is  to  be  for  the 
period  of  one  year.  The  dividends  are  to  be 
paid  out  of  surplus  over  and  above  the 
amount  of  the  capital  stock  and  outstand- 
ing indebtedness,  and  are  to  be  made  for 
the  "  period.'*  When  a  dividend  is  made, 
it  is  made  as  a  dividend  for  the  period  of 
three  months  then  previously  elapsed.  A 
dividend  for  a  future  period  has  not  been 
known  in  the  business  historjr  of  corpora- 
tions. When  a  dividend  is  paid,  it  is  paid 
for  the  period  then  elapsed.  In  this  case  a 
dividend  at  the  rate  of  7  per  cent  was  paid 
for  the  first  quarter,  and  a  like  dividend 
for  the  second,  third,  and  fourth  quai-ters 
of  the  year  next  preceding  the  meeting  of 
the  stockholders.  If  that  was  not  a  pay- 
ment continuously  at  the  rate  of  7  per  cent 
for  one  year  next  preceding  the  meeting,  for 
what  year  was  it  a  continuous  payment? 
The  meaning  of  the  draftsman  of  this  pro- 
vision may  be  further  elucidated  by  drop- 
ping out  of  it  the  words  "  for  the  period 
of  at  least  one  year  next  preceding  the  meet- 
ing." The  act  will  then  read:  "A  corpora- 
tion that  shall  have  continuously  declared 
and  paid  dividends  at  the  rate  of  7  per  cent 
on  such  preferred  stock."  This  language  is 
ambiguous.  It  might  be  construed  to  mean 
a  corporation  that  had  paid  three  consecu- 
tive dividends  at  the  rate  of  7  per  cent  that 
would  be  a  continuous  payment.  It  might 
also  be  held  to  mean  a  corporation  that  had 
continuously  declared  and  paid  dividends 
during  the  entire  period  of  its  corporate  ex- 
istence. To  exclude  this  uncertainty,  the 
words  were  added,  "  for  the  period  of  at 
least  one  year  next  preceding  the  meeting." 
The  dividend  was  required  to  extend  over 
the  entire  preceding  year,  and  the  failure  to 
pay  the  dividend  for  any  one  of  the  quarters 
would  break  the  continuity,  and  require  the 
company  thereafter  to  make  four  consecutive 
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quarterly  dividends  of  If  per  cent  each  to 
make  the  act  of  1902  available. 

The  cases  as  to  publications  in  new^^Ni- 
pers,  cited  and  relied  on  by  the  vice  chan- 
cellor as  his  only  authority,  are  not  in  point. 
Our  laws  require  publication  of  notice  of 
sale  "  at  least  four  weeks  successively,  once 
a  week,  next  preceding  the  time  of  suJe." 
It  has  been  uniformly  and  properly  held  to 
require  a  publication  for  four  full  weeks 
once  a  week,  and  that  the  publication  must 
begin  four  weeks  next  before  the  day  of  sale, 
and  that  four  full  weeks  must  elapse  be- 
tween the  first  publication  and  the  day  of 
sale.  The  statute  require  that  there  shall 
be  four  weeks'  notice  of  sale,  and,  if  sale 
can  be  made  after  four  weekly  publications, 
it  might  be  made  after  the  expiration  of 
only  twenty-two  days.  A  publication  has  no 
relation  to  a  previously  elapsed  period.  It 
is  a  publication  only  on  the  very  day  it  is 
made,  while  a  dividend  relates  to  and  is  for 
a  time  previously  run.  All  that  the  act  of 
1902  requires  with  respect  to  payment  of 
dividends  is  that  the  provision  of  §  18  of 
the  general  corporation  law  shall  be  com- 
plied with. 

The  other  objections  urged  as  to  the  want 
of  conformity  by  the  defendant  corporation 
with  the  requirements  of  the  act  of  1902 
have  been  duly  considered,  and  are  deemed 
to  be  without  merit.  There  is  no  ground 
presented  by  the  case  or  agitated  in  the 
briefs  of  counsel  which  will  justify  the  in- 
terposition of  a  court  of  equity'  to  arrest  the 
proposed  action  of  the  defendants. 

The  decree  below  should  he  reversed,  and 
the  injunction  dissolved,  with  costs  in  this 
court  and  in  the  court  below. 


John  Vernou  BOUVIER,  Jr., 

1?. 

BALTIMORE   &  NEW  YORK  RAILWAY 

COMPANY,  Plif,  in  Err. 

(67  N.  J.  L.  281.) 

•1.  The  «Aet  <o  Authorise  the  Traiuifer 
of  Bstates  In  Bxpectaney,"  approved 
March  14,  1851  (1  Gen.  Stat.  p.  881),  is  BtiU 

♦Headnotefi  by  Collins,  J. 

NoTK. — tranaferahility  ~of  a  right~of~eniry  for 
condition  broken. 

1.  Nature  of  the  right,  760. 
II.  Rule  against  transferability. 

a.  Before  breach  of  oonditiont  754. 

b.  After  breach  of  condition,  768. 

III.  Exceptions  to  rule. 

a.  Statutory.  760. 

b.  Kfter   breach    where    the  law  against 

maintenance  is  not  in  force,  762. 

c.  As  to  devises,  762. 

d.  Easements  on  condition,  764. 

IV.  Summary,  764. 

I.  Nature  of  the  right. 

As  a  preliminary  to  collation  of  the  cases 
holding  that  a  right  of  entry  for  breach  of  a 
condition  subsequent  Is  or  is  not  transferable. 
It  may  bo  useful  to  call  attention  to  the  nature- 
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available  under  that  title  if  necessary,  not- 
withstanding its  attempted  transfer  to  "An 
Act  Respecting  Conveytinces"  (Pamph.  L. 
1898,  p.  676,  S  19),  and  its  inclusion  In  "An 
Act  to  Repeal  Sundry  Acts  Respecting  Con- 
veyances" (Pamph.  L.  1898,  p.  711). 

2.  Sucli  act  may  not  extend  so  aa  to 
aathortae  transfer  of  a  rlflrlit  of  entry, 
for  condition  broken,  after  the  breach;  but, 
indei>endent  of  statute,  such  a  right  is,  in 
this  state,  transferable,  after  breach,  because 
the  policy  that  in  England  .forbade  a  transfer, 
namely,  the  prevention  of  maintenance,  is  not 
In  force  here.  The  case  of  Schomp  v.  Schenck, 
40  N.  J.  L.  195,  29  Am.  Rep.  219,  approved. 

8.  A  rlflrl&t  of  entry  for  condition 
broken,  held  by  two  or  more  persons,  will 
not  support  partition  or  alternative  Judicial 
sale  of  the  land  involved. 

4.  One  of  two  or  more  persons  lioldtnflr 
a  vested  rlflrlit  of  entry  for  condition 
broken    may,   without  actual  entry,   main- 


tain ejectment  for  the  land  Involved.  Qu(gre, 
can  the  defendant  effectually  object  to  non- 
Joinder  of  the  other  holders  by  giving  notice 
under  i  37  of  the  practice  act? 
S.  '  Except  as  above  modified,  the  case  of 
this  title  in  65  N.  J.  L.  314,  47  Atl.  772, 
approved. 

(March  17,  1902.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  plaiuti£f  in  an 
action  brought  to  recover  possession  of  cer- 
tain real  estate.    Affirmed. 

Statement  by  Collins,  J.: 

The  plaintiff  below  recovered  verdict  and 
judgment  in  ejectment,  and  error  is  assigned 
upon  exceptions  sealed  at  the  trial.  Both 
parties  claim  title  under  the  same  deed,  the 
defendant  by  reason  of  the  conveyance,  and 


of  the  right  Itself,  and  to  the  qualities  that  tif- 
foct  the  question  of  it«  transferability. 

In  a  well-considered  article  on  Estates  upon 
Oonditionj  1  Am.  Law  Rev.  265,  the  elementary 
principal  is  stated  as  follofws :  "The  old,  com- 
mon-law limitation  upon  conditions  required, 
only,  that  they  should  not  be  repugnant  to  the 
grant,  and  should  be  reserved  to  the  grantor 
and  his  heirs.  A  reservation  to  a  stranger,  aft- 
er creation  of  an  estate  in  fee  upon  condition, 
would  have  violated  the  rule  which  prohibits 
the  creation  of  an  estate  in  fee  upon  a  fee,  and 
would  be  void.  It  was  a  necessary  consequence 
that  the  possible  future  interest  which,  on 
breach  of  condition,  would  exist  In  the  grantor, 
was  not  assignable  or  devisable,  but  remained 
in  him  and  his  heirs  in  strict  privity.  The  in- 
terest which  remained  after  the  creation  of  an 
estate  in  fee  upon  condition  was  not  held  to  be 
an  estate  in  the  land,  but  only  in  the  conditioo, 
— a  future  possible  right  of  entry  and  action 
which  the  rule  agailnst  maintenance  prohibited 
to  be  assigned  or  devised." 

A  condition  subsequent  in  a  conveyance  in 
fee  can  only  be  reserved  for  the  benefit  of  the 
grantor  and  his  heirs,  and  no  stranger  can  take 
advantage  of  a  breach  of  the  condition.  Fonda 
V.  Sage,  46  Barb.  109;  Robie  v.  Sedgwick,  4 
Abb.  App.  Dec.  73 ;  Skipwlth  v.  Martin,  50  Ark. 
141.  6  S.  W.  514  ;  Norris  v.  Mllner,  20  Ga.  563 ; 
Boone  v.  Clark.  129  111.  466,  5  L.  R.  A.  276,  21 
N.  E.  850 ;  Throp  v.  Johnson,  3  Ind.  343 ;  Cross 
V.  Carson,  8  Blackf.  138,  44  Am.  Dec.  742  ;  Mc- 
Elroy  V.  Morley,  40  Kan.  76.  19  Pac.  341 ;  War- 
wick V.  Andrews,  25  Me.  530 ;  Davis  v.  Memphis 
&  C.  R.  Co.  87  Ala.  641,  6  So.  142 ;  King's 
Chapel  V.  Pelham,  9  Mass.  501 ;  Schulenberg  v. 
Harriman.  21  Wall.  44.  22  L.  ed.  551 ;  Holden 
V.  Joy,  17  Wall.  211,  21  L.  ed.  623 ;  Dewey  v. 
Williams,  40  N.  II.  222,  77  Am.  Dec.  708; 
Jones  V.  St.  Louis,  K.  C.  &  N.  R.  Co.  79  Mo.  92 ; 
Gorman  Min.  Co.  v.  Alexander,  2  S.  D.  557,  51 
N.  W.  346. 

Bartlett  conveyed  to  Fox  with  covenant  by 
Fox  for  himself,  his  heirs  and  assigns,  that  no 
structure  should  be  erected  upon  the  land 
whereby  the  view  or  prospect  of  the  bay  from 
any  part  of  the  premises  of  Green  should  be 
obstructed  or  Impaired,  and,  in  oase  of  breach, 
the  premises  were  to  be  forfeited  to  Bartlett 
for  the  use  of  Green.  The  consideration  for 
the  deed  to  Bartlett  had  been  paid  by  Green. 
It  was  held  that  this  was  not  merely  a  cove- 
nant, but  a  conveyance  upon  condition  which 
was  valid.  Green  not  being  a  stranger.  Gi- 
bert  V.  Peteler,  38  N.  Y.  165,  97  Am.  Dec.  785. 

Where  Ilogan  made  a  contract  with  Mark  to 
convey  land  to  the  latter  upon  condition  that 
no  part  thereof  "should  ever  be  used  or  occu- 
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pied  as  a  tavern,"  and  thereafter  Hogan  con- 
veyed to  trustees,  subject  to  this  agreement,  and 
subsequently  Hogan  and  the  trustees  united  in 
a  deed  to  Mark  subject  to  the  condition,  and 
thereafter  the  trustees  reconveyed  to  Hogan  all 
the  property  that  had  not  been  transferred  by 
them, — it  was  held  that  the  condition  was  re- 
served to  Hogan,  and  not  to  the  trustees,  and 
that  Hogan  was  not  a  stranger  to  the  title. 
Post  V.  Weil,  8  Hun,  418.  This  Judgment  was 
affirmed  by  the  court  of  appeals,  but  upon  the 
ground  that  the  clause  in  question  did  not  con- 
stitute a  condition  subsequent,  but  was  a  cove- 
nant created  for  the  benefit  of  adjoining  prop- 
erty. 15  N.  y.  361,  5  L.  R.  A.  422,  22  N.  E. 
145. 

A  right  of  re-entry  for  condition  broken  *'iB 
not  a  reversion ;  nor  is  it  the  possibility  of  re- 
version ;  nor  is  it  any  estate  in  the  land.  It 
is  a  mere  right  or  Chose  in  action^  and.  If  en- 
forced, the  grantor  would  be  in  by  the  failure 
of  a  condition,  and  not  by  a  reverter.  .  .  . 
When  property  is  held  on  condbtion  all  the  at- 
tributes and  incidents  of  absolute  property  be- 
long to  It  until  the  condition  be  broken."  De 
Peyster  v.  Michael,  6  N.  Y.  467,  506^07,  57 
Am.  Dec.  470. 

'*A  mere  failure  to  perform  a  condition  sub- 
sequent does  not  devest  the  estxute.  The  gran- 
tor or  his  beirs  may  not  choose  to  take  advan- 
tage of  the  breach,  and,  until  they  do  so  by  en- 
try, or  by  what  is  now  made  by  statute  its 
equivalent,  there  is  no  forfeiture  of  the  estate. 
This  was  the  common  law,  and  it  has  not  been 
altered  by  statute  so  as  to  give  a  right  of  en- 
try to  an  assignee  in  any  instance  not  coupled 
with  a  reversionary  Interest,  as  in  the  cases  of 
estates  for  yean  and  for  life,  except  in  coses 
of  leases,  or,  rather  of  grants  in  fee  reserving 
rent.  .  .  .  But  where  a  fee  simple  without 
a  reservation  of  rents  is  granted  upon  a  con- 
dition subsequent,  as  In  thl^  case,  there  is  no 
estate  remaining  in  the  grantor.  There  is  sim- 
ply a  possibility  of  reverter,  but  that  is  no  es- 
tate. There  is  not  even  a  possibility  coupled 
with  an  interest,  but  a  bare  possibility  alone." 
Such  an  interest  is  not  an  '^expectant  estate" 
under  the  Revised  Statutes  of  New  York,  which 
make  expectant  estates  descendible,  devisable, 
and  alienable  in  the  same  manner  as  estates  in 
possession  (1  Rev.  Stat.  725,  i  35).  "He  [the 
grantor  in  a  conveyance  upon  condition]  has 
lio  present  right  or  Interest  whOitever,  and  no 
more  conti'ol  over  it  than  a  son  has  in  the  es- 
tate of  his  father  who  is  living.  ...  A 
voluntary  reconveyance  would  be  hardly  more 
improbable  than  a  reverter."  NIcoU  v.  New 
York  &  E.  R.  Co.  12  N.  Y.  121,  131.  134. 

The  interest   of    a   grantor  in  a  conveyance 


752 


Nbw  Jbrs£t  Court  op  Errobs  and  Appbalb. 


Mar., 


the  plaintiff  by  reason  of  an  alleged  breach 
of  its  conditions. 

The  following  are  the  salient  facts  in- 
volved: The  Baltimore  &  New  York  Rail- 
way Company,  the  defendant  below,  wab  in- 
corporated under  the  general  railroad  law 
on  November  19,  1888,  for  the  purpose  of 
constructing  a  railroad  about  6  miles  long 
through  Union  county,  from  near  where  the 
Central  Railroad  of  New  Jersey  crosses  the 
Rahway  river  to  the  railroad  bridge  across 
Arthur  Kill.  Its  filed  route  of  100  feet  in 
width  crossed  for  about  a  quarter  of  a  mile 
a  tract  of  about  100  acres  of  land,  in  the 
township  of  Linden,  owned  and  possessed  by 
Frederick  A.  Reichard  and  William  H. 
Hume.  On  March  22,  1889,  these  landown- 
ers, in  consideration  of  the  covenants  of 
their  grantee  and  of  $1,199,  conveyed  to  the 
railway  company,  its  successors  and  assigns. 


so  much  of  their  land  as  was  within  such 
filed  route,  and  an  adjoining  triangle  of 
60/100  of  an  acre  at  the  northwest  end  of 
the  strip, — about  51  acres  in  all.  The  deed 
of  conveyance  contained  this  provision: 
"And  in  consideration  of  the  premises  it  is 
hereby  mutually  agreed  and  covenanted  by 
the  respective  parties  hereto  that  the  grant 
of  land  herein  contained  is  made  and  re- 
ceived upon  the  following  conditions;  that 
is  to  say:  First,  that  the  said  party  of 
the  second  paj-t  shall  make,  erect,  and  build, 
within  three  months  after  the  completion  of 
laying  the  tracks  over  the  route  of  said 
railway  company,  and  thereafter  maintain, 
a  passenger  station  upon  the  aforesaid  piece 
of  land,  where  the  same  at  the  northwesterly 
part  thereof  is  more  than  100  feet  wide; 
second  [provides  that  no  building  shall  be 
erected  on  the  land  conveyed  except  for  rail- 


upoD  condition"  becomes  a  mere  possibility  of 
reversion."     Towle  v.  Remaen,  70  N.  Y.  303. 

"When  a  conveyance  in  fee  is  made  upon  a 
condition  subsequent  tbe  fee  remains  in  the 
grantee  until  a  breach  of  condition  and  a  re- 
entry by  the  grantor.  .  .  .  The  possibility 
of  reverter  merely  is  not  an  estate  in  the  land, 
and,  until  the  contingency  happens,  the  whole 
title  is  in  the  grantee."  Vail  v.  Long  Island  R. 
Co.  106  N.  Y.  283,  287,  60  Am.  Rep.  449,  12 
N.  E.  607. 

In  Upington  v.  Corrigan,  151  N.  Y.  143,  37 
L.  R.  A.  794,  45  N.  K.  359,  the  court  says,  in 
describing  the  right  of  entry :  "At  common 
law  it  was  only  a  possibility  of  reverter,  and 
not  a  reversion."  The  interest  of  the  heirs  of 
the  grantor  is  described  as  'Uhe  bundle  or  ag- 
gregate of  the  rights  which  resided  in  and  sur- 
vived the  death  of  the  grantor  or  ancestor." 

In  Ohio  Iron  Co.  v.  Auburn  Iron  Co.  64  Minn. 
404,  67  N.  >V.  221,  the  court  says :  "The  right 
of  re-entry  is  not  an  estate  or  interest  in  land ; 
nor  does  it  imply  the  reservation  of  a  rever- 
sion. It  is  a  mere  chose  in  action,  and,  when 
enforced,  the  grantor  is  in  through  the  breach 
of  the  condition,  and  not  by  reverter." 

Where,  upon  foreclosure  of  a  mortgage,  cer- 
tain parties  in  Interest  subsequent  to  the  mort- 
gage claimed  that  the  title  of  the  mortgagor  as 
to  three  fourths  of  his  interest  in  the  property 
was  subject  to  a  condition  subsequent,  the  court 
says :  "Such  a  condition,  however,  defeats  the 
estate  to  which  it  is  annexed  only  at  the  elec- 
tion of  him  who  has  a  right  to  enforce  it.  No 
one  entitled  to  enforce  the  condition  has  sought 
to  defeat  the  estate  granted  to  Francis  Strong, 
and,  until  this  is  done,  the  mortgagee  has  a 
right  to  enforce  his  security  to  the  same  ex- 
tent as  if  a  condition  were  not  contained  in 
the  deed."  Hay  ward  v.  Kinney,  84  MJch.  591, 
48   N.  W.  170. 

Counter  to  the  weight  of  authority  upon  the 
principle  stated  in  the  case  last  cited  would 
seem  to  be  the  case  of  Dolan  v.  Baltimore,  4 
Gill,  394.  There  a  grantor  had  conveyed  land 
to  trustees  in  trust  for  the  erection  of  a  Ro- 
man Catholic  church  upon  part  of  the  land, 
and  for  the  use  of  the  remainder  of  the  lot  as 
a  burying-ground,  with  a  condition  subsequent 
that,  If  the  church  should  not  be  built  and  the 
ground  so  used,  the  deed  should  be  void.  The 
whole  of  the  land  was  used  for  a  burying- 
ground,  and  the  church  was  built  upon  other 
land  nt  some  little  distance.  After  the  death 
of  the  trustees  the  priest  of  the  church  and  a 
member  of  his  congregation  bronght  an  action 
against  the  city  of  Baltimore  to  restrain  a  sale 
•of  the  land  for  default  in  payment  of  an  assess- 
^0  L.  R.  A. 


ment  for  paving  the  street.  The  court  held 
that  it  appeared  from  the  bill  that  there  had 
been  a  breach  of  the  condition  subsequent,  and 
that,  in  the  absence  of  allegations  and  proofs 
of  waiver  by  the  grantee  or  his  heirs,  the  es- 
tate would  be  hold  to  have  reverted  to  tliem,  and 
that,  therefore,  plaintiffs  had  no  standing  in 
court  for  relief  in  equity. 

The  Massachusetts  courts  oeem  inclined  to 
attribute  more  of  substance  to  the  grantor's 
right  of  entry  than  do  the  courts  of  most  other 
states. 

In  a  case  where  what  was  claimed  to  be  a 
condiblr>n  subsequent  was  held  to  be  a  condi- 
tional limitation,  the  court  notes,  as  one  of  the 
distinguishing  qualities  of  an  estate  on  condi- 
tion subsequent,  that  it  "leaves  in  the  gnantor  a 
vested  right  which,  by  its  very  nature.  Is  re- 
served to  him  as  a  present  existing  Interest, 
transmissible  to  his  heirs,"  and  says :  "A 
grant  of  a  fee  on  condition  only  creates  an  es- 
tate of  a  base  or  determinable  nature  In  the 
grantee,  leaving  the  right  or  possibility  of  re- 
verter vested  in  the  grantor."  Church  in  Brat- 
tle Square  v.  Grant,  3  Gray,  142,  148,  63  Am. 
Dec.  725. 

In  Dunlap  v.  Bullard,  131  Mass.  161,  it  Is 
held  that  the  considerations  laid  down  in  Aus- 
tin V.  Cambrldgeport,  21  Pick.  215,  III.  c.  ifh 
fra,  and  Church  in  Brattle  Square  v.  Grant  8 
Gray,  142,  63  Am.  Dec.  725,  supra,  to  the  ef- 
fect that  where  an  estate  Is  held  by  the  grantee 
upon  condition  subsequent  there  is  left  in  the 
grantor  a  contingent  reversionary  interest,  "are 
equally  applicable  whether  the  estate  subject  to 
the  condition  subsequent  is  an  estate  In  fee  or 
an  estate  for  life  or  years.  They  apply  where, 
by  the  terms  of  an  instrument  which  purports 
to  be  an  underlease,  there  is  left  In  the  lessor 
a  contingent  reversionary  interest  to  be  availed 
of  by  an  entry  for  breach  of  condition  which 
restores  the  sublessor  to  his  former  Interest  hi 
the  premises."  Accordingly,  It  is  held  In  that 
case  that,  where  a  lessee  for  years  sublets  the 
premises  for  the  entire  remainder  of  the  term, 
but  with  an  Increaffsd  rent  payable  to  the  sab- 
lessor,  and,  as  the  court  says,  "what  is  more  In 
point,  the  right  Is  reserved  to  the  lessor  to  en- 
ter and  expel  me  lessee  for  nonpayment  of  rent 
or  breach  of  any  of  the  covenants  in  the  lease." 
it  is  a  sublease  leaving  part  of  the  "estate  of 
the  term"  In  the  sublessor,  and  preventing  that 
privity  of  estate  between  the  original  lessor  and 
the  sublessee  which  would  have  resulted  In  case 
of  an  assignment  of  the  whole  of  the  term. 

To  similar  effect  is  the  case  of  Patten  v. 
Deshon,  1   Gray,  825. 

Notwithstanding    the    strong    current  of  aa- 
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road  purposes] ;  third,  that  the  said  party 
of  the  second  part  shall  forthwith,  from 
the  date  hereof,  begin  to,  and  lay,  make, 
construct,  and  keep  in  repair,  and  forever 
thereafter  maintain,  a  double-track  railway 
upon  and  over  the  said  strip  of  land  of  100 
feet  in  width,  hereinbefore  described; 
fourth  [provides  for  re-entry  by  the  grant- 
ors, their  heirs,  executors,  administrators, 
or  assigns,  in  case  of  refusal  or  neglect] 
to  lay,  make,  construct,  and  keep  in  repair, 
and  thereafter  maintain,  a  double-track  rail- 
way over  and  upon  said  lands  [or]  to  lo- 
cate, build,  and  maintain  thereafter  a  pas- 
senger station  upon  the  portion  thereof,  as 
above  described  and  required."  Shortly 
after  this  conveyance  the  grantee  began  the 
construction  of  a  railroad  upon  its  filed 
route,  and  on  July  1,  1890,  had  laid  over  its 
whole   length   one   continuous   track,    upon 


which  trains  were  run,  and  a  second  track 
from  its  western  terminus  for  a  distance  of 
about  3,900  feet.  The  roadbed  was  graded 
throughout  of  sufficient  width  for  two 
tracks,  except  for  about  4,000  feet  from  the 
easterly  terminus,  where  a  single-track 
trestle  was  built.  Between  July  1,  1890, 
and  December  1,  1891,  the  second  track  men- 
tioned was  continued  easterly  about  2,200 
feet,  extending  over  about  two  thirds  of  the 
length  of  the  strip  acquired  from  Reichard 
and  Hume;  and  within  the  same  time  there 
wajs  also  constructed  a  second  track,  from  a 
point  about  4,000  feet  west  of  the  brideeover 
Arthur  Kill  for  a  distance  of  3,355  feet  to 
the  westward.  Since  then  there  has  been  no 
railroad  construction  except  for  increasing 
the  storage  yard  at  the  western  terminus, 
and  for  connecting  near  there  with  the  Le- 
high Valley  Railroad.     Since   July  1,  1890, 


thorlty  In  New  Yark  to  the  effect  that  a  reser- 
vation of  a  Tight  of  entry  for  condition  broken 
leaves  no  fragment  of  the  estate  in  the  grantor, 
there  are  two  cases  in  the  court  of  appeals  in 
that  state  which  turn  upon  the  distinction  be- 
tween a  sublease  and  an  assignment  of  the  term 
of  the  lessee,  which  seem  to  be  more  nearly  in 
accord  with  the  Massajchusetta  doctrine  than 
with  that  elsewhere  maintained  In  New  York. 
One  of  these  cases  Is  Collins  v.  Hasbrouck,  56 
N.  Y.  157,  15  Am.  Rep.  407,  where  an  Instru- 
ment executed  by  a  lessee,  purporting  to  lease 
to  another  the  whole  unexpired  term  demised  to 
the  original  lessee,  was  held  to  be  a  sublease, 
■and  not  an  assignment.  The  court  says:  "It 
is  in  the  form  of  a  lease.  It  reserves  to  the 
Bronners  [the  original  lessees]  rent  at  a  new 
pate  and  at  a  new  time  of  payment.  It  stipu- 
lates for  a  right  of  entry  on  nonpayment  of 
rent  and  on  the  breach  of  certain  conditions 
contained  in  it.  It  provides  for  a  surrender  of 
the  premises  to  them  on  the  expiration  of  the 
term.  Thus,  the  Bronners  did  not  part  with 
their  whole  interest  in  the  premises  and  in  the 
lease  thereof  to  them." 

This  doctrine  Is  reaffirmed  In  Ganson  v. 
Tifft,  71  N.  Y.  48.  In  this  case  it  was  urged 
that  the  original  lessee  by  the  execution  of 
what  purported  to  be  a  sublease  to  others  had 
assigned  his  entire  interest  therein,  inasmuch 
as  the  sublease  was  to  terminate  at  the  same 
time  with  the  original  lease.  The  court  says: 
"The  instrument  referred  to  contained  a  provi- 
sion reserving  a  right  of  re-entry  for  nonpay- 
ment of  rent  or  a  breach  of  other  conditions, 
and  that,  at  the  expiration  of  the  term,  or 
other  sooner  determination  of  the  demise,  the 
lessee  should  quietly  surrender  and  yield  up 
possession  of  the  demised  premises  to  the  les- 
sor. This  constituted  a  sublease  of  the  prem- 
ises, and  not  an  assignment  of  the  entire  term 
wliich  transferred  any  right  of  action  against 
the  defendant." 

The  comments  of  Judge  Finch  in  a  dissenting 
opinion  in  Stewart  v.  Long  Island  R.  Co.  102 
N.  Y.  601,  617.  65  Am.  Rep.  844,  8  N.  B.  200, 
throw  light  upon  the  doctrine  la;id  down  in  the 
two  cases  last  cited.  "The  characteristic  differ- 
ence between  an  assignment  of  his  lease  and  an 
underletting  by  the  original  tenant  resides  in 
the  inquiry  whether,  as  a  result  of  the  trans- 
acth>n,  the  primary  lessee  has  transferred  his 
whole  and  entire  estate,  and  completely  parted 
with  his  title,  or  has  retained  in  himself  some 
fragment  or  shred  of  his  estate,  either  substan- 
tial, or  even  formal  and  technJoal.  An  under- 
letting implies  a  constituted  relation  of  land- 
lord and  tenant  between  the  parties  contract- 
«0  L.  R.  A.  48 


Ing;  and  that,  in  turn,  the  existence  in  the 
landlord  of  an  estate  superior  to  the  leasehold 
and  out  of  which  the  latter  is  carved ;  for  there 
oan  be  no  tenure  held  of  one  whose  title  is 
utterly  destroyed.  This  rule  prevails  over  the 
apparent  intention,  not  because  that  intention 
ceases  to  be  the  test  and  standard  of  interpreta- 
tion, but  because  an  impossible  intention  is 
never  presumed  in  preference  to  one  possible 
and  operative  between  the  parties.  The 
rule  in  its  origin  under  the  feudal  sys- 
tem had  a  substantial  and  beneficial 
force.  To  the  superior  lord  a  service  of 
fealty  was  due  from  the  tenant  In  virtue  of  his 
tenure,  and.  If  the  lessee  could  part  with  his 
whole  estate  to  one  holding  only  under  him,  the 
service  of  fealty  was  gone,  and  so.  in  that  case, 
the  new  tenant  was  deemed  to  hold  under  the 
paramount  title  as  an  assignee  of  the  lease,  put 
in  the  place  and  room  of  the  original  tenant, 
and  boiind  by  his  covenants  to  render  his  serv- 
ice. Of  course,  that  useful  result  lias  gone  out 
of  the  doctrine,  and  it  remains  with  us  simply 
a  rule  of  legal  logic,  much  lees  deserving  the 
power  to  override  and  pervert  the  discovered  in- 
tention of  the  parties.  As  a  consequence,  a 
plain  tendency  to  enforce  that  intention,  even 
upon  very  narrow  and  technical  grounds,  has 
been  developed.  Originally,  a  reversion  in  the 
primary  lessee  of  some  fragment  of  his  estate 
was  needful  to  support  a  sublease.  It  was  said 
that  it  might  be  for  a  day,  an  hour,  or  even  a 
minute,  but  must  nevertheless  be,  and  leave  in 
the  primary  lessee  a  reversion  having  a  tangi- 
ble existence.  But  that  reversion  now  may  be 
purely  technical,  and  the  product  of  reasoning 
rather  than  of  substantial  fact.  It  has  been 
held  chat  where  the  original  tenant  transferred 
for  the  identical  term  of  bis  own  lease,  but  the 
transferee  covenanted  to  surrender  to  him,  a 
reversion  was  implied  from  that  fact,  although 
no  man  can  measure  It  as  a  tangible  thing,  since 
both  surrendei'B,  that  of  the  subtenant  to  the 
primary  lessee,  and  that  of  the  latter  to  the 
original  landlord,  are  due  under  the  contracts 
at  the  precise  moment  of  time.  (Collins  v. 
Hasbrouck,  56  N.  Y.  157,  15  Am.  Rep.  407; 
Ganson  v.  Tlfft,  71  N.  Y.  48.)  Lndeed,  the 
cases  cited  seem  to  go  further  than  that,  and 
to  hold  that  the  reservation  of  a  right  of  re- 
entry for  breach  of  condition,  and  even  the  res* 
ervation  of  a  new  rent,  makes  the  instrument 
a  sublease." 

The  prevailing  opinion,  however,  in  Stewart 
V.  Long  Island  R.  Co.  102  N.  Y.  601,  617,  55 
Am.  Rep.  844,  8  N.  E.  200,  denies  that,  as  be- 
tween the  original  lessor  and  the  sublessee,  or 
assignee,  the  mere  reservation  of  a  right  of  en- 
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the  compajiy  has  continuously  operated  its 
railroad  in  carrying  coal  and  freight  It  has 
never  operated  it  as  a  passenger  road  or 
carried  passengers  except  upon  excursions,  j 
It  has  never  constructed  any  passenger  sta-  i 
tions.     The  portions  of  a  second  track  con-  | 
structed  have  been  in  constant  use  as  sid-  i 
ings.     On  June  28,   1893,  by  deed  of  that 
date,    Frederick    A.    Reichard   conveyed   to  j 
William  H.  Salter  his  undivided  half  part  i 
of  the  lOO-acre  tract  first  mentioned,  sub- 
ject to  the  conveyance  to  the  railway  com- 
pany, and  assigned  to  the  grantee  all  his 
rights  under  that  conveyance  "  of,  in,  and 
to  all   and   every  of  the  covenants,   agree- 
ments, and  conditions  of  the  defendant  there- 
in specifically  set  forth,  and  the  land  there- 
in described  to  which  the  same  was  subject." 
On    October    16,    1894,    William    H.    Salter 
conveyed  and  assigned  to  Edith  M.  Sergeant 


and  A.  Paluel  De  Marmon  the  premises  and 
rights  conveyed  and  assigned  by  the  deed 
last  stated.  On  October  9,  1896,  under  de- 
cree in  chancery  made  June  9,  1896,  on  a 
bill  of  partition  of  tne  whole  property, 
wherein  Andre  Paluel  De  Marmon  was  com- 
plainant, and  Edith  M.  Sergeant  and  Wil- 
liam H.  Hume  were  defendants,  Roderick 
Byington,  a  special  master  in  chancery,  after 
public  sale,  gave  a  deed  purporting  to  con- 
vey to  Edith  M.  Sargeant  and  Andre  Paluel 
De  Marmon  the  5i-acre  tract  conveyed  by 
Reichard  and  Hume  to  the  defendant.  On 
October  16,  1899,  Edith  M.  Sergeant  and  her 
husband  and  Andre  Paluel  De  Marmon  gave 
a  bargain  and  sale  deed  purporting  to  con- 
vey said  tract  and  the  grantors*  rights 
therein  to  John  Vernou  Bouvier,  Jr.,  the 
plaintiff  below. 

The  facts  above  stated  are  condensed  from 


try  In  the  original  lessee  for  nonpayment  of 
pent  wiU  have  the  effect  to  prevent  the  Instru- 
ment from  operating  as  an  assignment  of  the 
entire  Interest  In  the  original  lessee,  and  there- 
fore the  case,  while  not .  distinctly  overruling 
Collins  V.  Hasbrouck  and  Ganson  v.  Tifft.  tends 
to  restrict  their  authority  upon  this  point  and 
to  be  more  In  harmony  with  the  other  cases  al- 
ready cited  vein  ting  to  the  qualities  of  a  right 
of  entry. 

The  case  of  Sexton  v.  Chicago  Storage  Co. 
129  111.  318.  21  N.  E.  920.  is  to  the  same  effect 
as  Stewart  v.  Long  Island  R.  Co.  102  N.  Y.  601, 
55  Am.  Rep.  844,  8  N.  E.  200,  in  holding  that, 
where  a  lessee  for  yenrs  assigns  his  entire 
term,  though  It  be  by  what  purports  to  be  a  stip- 
ulation reserving  a  different  rent  from  that  In 
the  original  lease,  and  a  right  of  entry  In  the 
assignor  for  nonpayment  of  rent,  no  estate  is 
left  In  the  assignor,  only  a  right  of  action  to 
enforce  covenants. 

The  transfer  by  a  leasee  of  the  entire  remain- 
der of  his  term,  though  by  an  Instrument  In 
form  a  sublease.  Is  In  fact  an  assignment,  and 
the  assignee  Is  liable  to  the  original  lessor  on 
the  covenants  contained  In  the  lease.  Constan- 
tine  V.  Wake,  1  Sweeny,  239. 

II.  Rule  againat  transferability. 

The  principle  Is  stated  in  2  Cruise.  Dig.  p.  44. 
as  follows :  "It  Is  a  rule  of  common  law  that 
no  one  can  take  advantage  of  the  breach  of  a 
comditlon  expressed  but  parties  and  privies  In 
right  and  representation,  as  heirs,  executors,  or 
administrators  of  natural  persons  and  the  suc- 
cessors of  bodies  politic.  So  that  neither  priv- 
ies nor  assignees  In  law,  as  lords  of  escheat,  nor 
privies  In  estate,  as  persons  In  remainder  or  re- 
version, could  formerly  enter  for  a  condition 
broken." 

This  rule  applies  both  before  and  after  breach 
of  the  condition,  and  In  most  of  the  cases  where 
the  rule  Is  held  to  be  applicable  no  distinction, 
based  upon  the  time  of  the  breach,  is  made. 
But,  as  stated  In  Hare's  note  to  Dumpor's  Case, 
referred  to  In  Bouvier  v.  Baltimoiie  &  N.  Y. 
By.  Co.,  the  reasons  for  the  rule  In  the  two 
cases  are  different,  there  being  In  the  one  case 
a  mere  possibility,  no  more  coupled  with  an  In- 
terest than  the  possibility  that  a  son  will  In- 
herit from  his  living  father,  and  therefore  In  Its 
nature  not  transferable,  while  in  the  other  case 
the  obstacle  In  the  way  of  a  transfer  Is  the 
policy  against  maintenance.  Therefore,  In  cit- 
ing the  cases.  It  will  be  convenient  to  separate 
them  Into  the  two  classes. 
60  L.  R.  A. 


a.  Before  breach  of  condition, 

Nlcoll  V.  New  York  &  E.  R.  Co.  12  N.  Y.  121. 
was  an  action  In  ejectment.  The  grantor  had 
L*onveyed  to  the  Hudson  &  Delaware  Railroad 
Company  a  strip  of  land  running  through  his 
farm  for  the  right  of  way  of  the  railroad,  the 
grant  being  upon  condition  that  the  company 
should  construct  its  railroad  within  the  time 
prescribed  by  the  act  incorporating  the  same. 
Before  breach  of  this  condition  plaintiff  took 
title  to  the  farm  subject,  only,  to  such  rights 
as  the  railroad  company  then  had  to  a  portion 
thereof  sufficient  for  the  track  of  its  road.  The 
defendant  claimed  under  the  Hudson  &  Dela- 
ware Railroad  Company.  In  holding,  as  stated 
under  I.,  supra,  that  the  grantor  had  before 
breach  only  the  possibility  of  a  reverter,  the 
court  Illustrated  as  folloin's :  "Suppose  A  sell 
to  a  banking  corporation  In  fee.  by  express 
words,  a  lot  of  land  on  which  to  build  a  bank- 
ing house.  If  the  bank  does  not  sell  that  land, 
but  retains  It  till  the  expiration  of  its  char- 
ter»  It  will  revert  to  him,  or.  If  he  be  dead,  to 
his  heirs.  Now,  what  estate  had  A  after  he 
had  conveyed  In  fee  to  the  bank?  None  what- 
ever. He  had  only  a  posslbiutyof  a  reverter, — 
a  naked  and  very  remote  possibility,  but  noth- 
ing that  he  could  convey  to  an  as^gnee.  He 
had  sold  his  entire  Interest,  and  received  the 
full  value  of  It.  The  presumption  was  It  would 
never  return.  The  law  would  not  favor  Its  re- 
turn, and  the  grantee,  who  enjoyed  the  entire 
estate  and  upon  whose  violation  alone  it  could 
return,  would  not  be  likely  to  so  far  neglect 
his  own  Interests  as  to  permit  its  return.  A 
voluntary  reconveyance  would  be  hardly  more 
improbable  than  a  reverter.  Just  such  an  es- 
tate, and  no  other,  had  Dederer  in  this  land 
when  he  conveyed  to  the  plaintiff.  In  both 
cases  the  estates  granted  were  upon  condition. 
In  the  case  of  the  bonk,  the  condition  was  im- 
plied In  law.  ( Angel]  &  A.  Corp.  128.)  In 
this  case,  the  condition  was  expressed." 

In  Rice  V.  Boston  &  W.  R.  Corp.  12  Allen, 
141,  an  action  to  recover  land  conveyed  by  the 
plaintlfTs  father  to  the  defendant  upon  condi- 
tion, the  grantor  had  died  before  any  breach  of 
the  condition.  Before  his  death  the  grantor 
had  conveyed  to  his  son,  the  plaintiff,  a  large 
tract  of  land,  the  description  of  which  included 
the  premises  in  question,  by  deed  of  warranty. 
Plaintiff  alleged  a  breach  of  the  condition  after 
his  father's  death,  and  brought  the  action, 
claiming  a  right  of  entry  as  his  father's  heir. 
The  court  held  that,  by  reason  of  the  convey- 
an<ce  from  the  father  to  the  son.  the  possibility 
of  reverter  was  extinguished.     The  court  refers 
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a  written  stipulation  of  the  attorneys  of 
the  parties,  produced  and  offered  at  the  trial. 
The  only  additional  evidence  was  testimony 
for  the  defendant,  in  attempted  excuse  for 
the  noncompletion  of  the  contemplated 
double-track  railway.  The  trial  judge  was, 
among  other  things,  requested  to  charge  the 
jury  that  if  they  should  find  either  of  the 
conditions  of  the  deed  of  March  22,  1889, 
was  broken  before  Salter  took  his  deed,  or 
before  his  grantees  took  theirs,  or  before  the 
master *9  sale  and  conveyance,  or  before  the 
deed  to  the  plaintiff  was  given,  then,  in 
either  case,  the  plaintiff  was  not  entitled  to 
maintain  his  action;  and,  further,  that  the 
richt  of  entry  for  condition  broken  was  not 
subject  to  partition,  ejid  the  land  in  posses- 
sion of  the  defendant  was  not  subject  to  be 
sold  in  9uch  a  suit.  He  refused  so  to 
charge,  and  directed  the  jury  as  follows: 


''If  you  find  that  the  company  has  failed 
to  complete  the  laying  of  a  double-trade 
railway  over  the  land  in  question  in  accord- 
ance with  the  conditions  of  the  deed  within 
a  reasonable  time,  and  that  such  reasonable 
time  had  elapsed  before  this  suit  was 
brought,  your  verdict  should  be  for  the 
plaintiff ;  •otherwise  it  should  be  for  the  de- 
fendant" The  jury  rendered  a  general  ver- 
dict in  favor  of  the  plaintiff. 

Mr.  Edward  Q.  Keasbey,  for  plaintiff 
in  error: 

Conditions  subsequent,  by  which  a  vested 
right  is  defeated,  are  stricti  juris,  and  must 
be  construed  strictly  against  the  grantor; 
and  the  breach  of  the  conditions  must  be 
clearly  shown  in  order  to  obtain  a  judgment 
against  the  grantee  in  possession. 

1  Sheppard's  Touchstone,  133,  §  8;  Den 


to  the  rale  as  stated  in  Co.  Litt.  214a :  "Noth- 
ing in  action,  entry  or  re-entry  can  be  granted 
over"  and  to  the  reason  given  for  It,  to  wit: 
*'For  avoiding  maintenance,  suppressing  of 
rights,  and  stirring  up  of  suits,"  which  would 
happen  If  men  were  permitted  "to  grant  before 
tliey  be  in  possession.'*  It  is  held,  moreover, 
that  the  deed  from  father  to  son  was  not  sim- 
ply void  so  as  to  leave  the  title  In  the  grantor 
to  descend  to  his  heir,  the  plaintiff,  but  that, 
by  virtue  of  the  penal  statutes  against  mainte- 
nance and  champerty  In  Ehigland,  the  last  of 
which,  32  Hen.  VIII.  chap.  9,  expressly  pro- 
hibited the  granting  or  taking  any  such  right  or 
interest  under  penalty,  both  on  the  grantor  and 
the  buyer  or  taker,  of  their  forfeiting  the  whole 
value  of  the  land  or  Interest  granted,  the  right 
of  entry  itself  was  extinguished.  Upon  this 
point  the  court  says :  "Neither  party  to  a  con- 
veyance which  violates  the  rule  of  law  can  al- 
lege his  own  unlawful  act  for  the  purpose  of 
claiming  an  advantage  to  himself.  The  grantor 
of  a  right  of  entry  cannot  be  heard  to  say  that 
his  deed  was  void,  and  that  the  right  of  entry 
still  remains  in  him,  because  this  would  be  to 
allow  him  to  set  up  his  own  turpdtude  In  en- 
gaging in  a  champertous  transaction  as  the 
foundation  of  his  claim.  His  deed  Is,  therefore, 
effectual  to  estop  him  from  setting  up  its  In- 
vflJldity  as  the  ground  of  claiming  a  right  of 
entry  which  he  had  unlawfully  conveyed.  Nor 
can  the  grantee  avail  himself  of  the  grant  of 
the  right  of  entry  for  a  like  reason.  He  can- 
not be  permitted  to  set  up  a  title  which  rests 
upon  a  conveyance  which  he  had  taken  in  con- 
travention of  the  rules  of  law.  Both  parties 
are,  therefore,  cut  off  from  dal-ming  any  bene- 
fit of  the  condition.  The  grantor  cannot  aver 
the  Invalidity  of  his  own  deed,  nor  can  the 
grantee  rely  on  Its  validity.  Both  being  par- 
ticipators in  an  unlawful  transaction,  neither 
can  avail  himself  of  It  to  establish  a  title  in  a 
court  of  law." 

The  action  In  Denver  &  S.  P.  R.  Co.  v.  School 
Dlst.  No.  22,  14  Colo.  327,  23  Pac.  978,  was 
ejectment.  There  one  Magnus  bad  conveyed  to 
plaintiff  upon  a  condition  subsequent  that  the 
property  should  not  cease  to  be  used  for  the 
purposes  of  a  school.  Before  breach  of  the  con- 
dition Magnus  had  conveyed  to  one  under  whom 
defendant  claimed.  The  court  says :  "As  Mag- 
nus had  conveyed  his  entire  estate,  it  Is  clear 
that  nothing  remained  to  him  which  he  could 
convey  to  Peabody  unless  the  limitation  was 
such  as  to  leave  him  vested  with  an  estate  in 
reversion  which  could  be  the  subject  of  grant. 
Such  reversion  could  not  exist,  however,  un- 
less, from  the  nature  of  the  Umitation,  it  ap- 
60  L.  R.  A. 


pears  that  the  event  upon  which  it  was  based 
in  the  nature  of  things  must  happen.  That 
event  was  the  abandonment  of  the  use  of  the 
premises  for  school  purposes.  It  is  manifest 
that  such  an  event  might  never  occur.  The 
premises  might  always  l>e  used  for  the  purpose 
for  whk:h  they  were  conveyed.  This  being  true, 
Magnus  was  not  vested  with  a  reversion  or  an 
estate  in  revenrion,  and  there  was  nothing  left 
in  him  save  the  mere  'possibility  of  a  reverter.' 
No  interest  in  the  estate,  therefore,,  could  pass 
by  his  deed  to  Peabody,  and,  as  a  matter  of 
course,  as  Peabody  took  nothing  he  could  con- 
vey nothing  either  to  McGavock  or  to  the  ap- 
pellant. Whether  these  deeds  might  not  oper- 
ate as  an  assignment  of  the  reversion  or  the 
possibility  of  reverter  it  is  unnecessary  to  de- 
termine. It  is  sufficient  to  say  that  they  did 
not  convey  the  title,  or  vest  the  grantees  named 
i  in  them  with  any  right  or  interest,  either  pres- 
ent or  contingent,  in  the  body  of  the  land  it- 
self." 

Where  the  city  of  New  York  had  conveyed 
land  on  condition,  with  a  proviso  that  such  con- 
dition should  not  be  released  except  on  consent 
of  a  third  party,  and  the  grantee  conveyed  sub- 
ject to  the  condition,  and  thereafter,  and  before 
breach  of  the  condition,  the  city  by  ordinary 
deed  without  reference  to  the  condition,  con- 
veyed to  the  grantee  from  the  first  grantee.  It 
was  held  that  the  condition  was  gone.  The 
court  says :  "It  is  well  settled  that  where  a 
deed  of  property  In  fee  is  made  with  a  condi- 
tion subsequent  Imposed  and  a  right  of  re-en- 
try reserved  to  the  grantor,  the  right  of.  re-en- 
try Is  a  mere  right  hi  action,  and  not  an  inter- 
est in  the  land ;  that  it  is  not  assignable  nor 
grantabie;  that  it  descends  to  the  grantor's 
heirs,  and  does  not  pass  by  a  conveyance.  And 
any  deed  by  wlilch  the  original  grantor  or  his 
heirs  undertakes  to  transfer,  assign,  or  grant 
the  land,  or  the  reversion  of  it,  while  It  may  be 
Ineffectual  to  convey  title  to  the  grantee,  does 
operate  to  put  an  end  to  the  rights  of  the  gran- 
tor." Berenbrolck  v.  St.  Luke's  Hospital,  23 
App.  Div.  339,  48  N.  Y.  Supp.  363,  Appeal  dis- 
missed, 155  N.  Y.  655,  49  N.  E.  1093. 

The  owner  of  a  tract  of  land  conveyed  one 
lot  on  the  condition  that  the  grantee  should  not 
neglect  or  refuse  to  maintain  a  boundary  fence 
between  the  lot  and  the  remainder  of  the  tract. 
The  grantor  afterward  conveyed  the  remainder 
of  the  tract  to  C,  who  himself  removed  the 
fence  and  mortgaged  the  land  to  his  grantor, 
who  entered  for  breach  of  condition  in  the  orig- 
inal deed  of  the  lot.  The  court  seems  to  have 
treated  the  condition  as  in  the  nature  of  an 
easement  for  the   benefit  of   the  grantor's  es- 
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tx  dem.  Southard  v.  Central  R,  Co,  20  N. 
J.  L.  13;  McKelway  y.  Seymour,  29  N.  J.  L. 
321;  Ludloic  v.  New  York  d  H,  R.  Co.  12 
Barb.  440;  Hoyt  v.  KimhaU,  40  N.  H.  322. 

The  grantors  are  not  entitled  to  be  re- 
stored to  the  possession  of  the  land  without 
tendering  back  the  consideration  money 
which  they  received. 

The  conditions  relate  to  two  pieces  of  land 
severally,  and  the  breach  of  the  condition 
relating  to  one  piece  does  not  affect  the 
other. 

flomer  v.  Chicago,  M,  d  St,  P.  R.  Co,  38 
Wis.   165. 

Tlie  grantors  have  waived  the  exact  per- 
formance of  the  conditions  by  acquiescence 
for  many  years  in  the  existing  conditions, 
and  the  plaintiff,  a  stranger,  cannot  now 
demand  a  forfeiture. 

Dumpor's    Case,   4   Coke,    119,    1    Smith, 


Lead.  Cas.  (Hare  &  W.)  112;  Kermer  v. 
xUnerican  Contract  Co,  9  Bush,  202. 

The  plaintiff  had  not  acquired  the  right 
of  re-entry  for  condition  broken. 

If  the  conditions  have  been  broken  at  all, 
they  were  broken  before  the  conveyance  made 
by  lleichard,  one  of  the  original  grantors,  to 
William  H.  Salter,  June  28,  1893.  The  right 
of  entry  had  then  become  a  present  right 
to  bring  an  action  of  ejectment,  and  was  no 
longer  a  future  or  contingent  estate  or  right 
of  entry  for  breach  of  condition  that  might 
occur  thereafter.  The  rieht  of  entry  for 
condition  broken  could  oxuy  be  exercised  by 
the  grantor  and  his  heirs.  The  right  was 
not  assignable  or  devisable. 

Co.  Litt.  214a,  215a,  2336;  2  Cruise,  Dig. 
42;  2  Washb.  Real  Prop.  450;  4  Kent,  Com. 
124;  Sheppard's  Touchstone,  Preston's  ed. 
120;   Den  ex  dem.  Southard  v.  Central  R. 


tate  in  the  remainder  of  the  tract,  and  held 
that,  if  It  was  a  condition  which  vested  in  the 
grantor  as  owner  of  the  tract,  and  not  merely 
a  personal  covenant,  It  was  attached  to  the 
land  and  passed  to  the  grantee  of  the  tract, 
and  that  such  grantee.  In  removing  the  fence, 
had  waived  the  condition,  and  that  it  could 
not  be  revived  foy  the  grantor.  The  decision, 
however,  does  not  stand  upon  this  ground  alone, 
for  it  was  held  that  without  demand  or  notice 
to  maintain  the  fence  there  had  been  no  breach 
of  the  condition.  Merrl field  v.  Coblelgh,  4 
Cush.  178. 

Where  a  grantor  conveyed  upon  condition, 
and  took  back  a  mortgage,  and  In  the  usual 
form  transferred  the  mortgage  and  "the  real 
estate  thereby  conveyed,*'  and  thereafter  entered 
for  condition  broken,  his  title  was  held  to  be 
superior  to  that  of  the  assignee  of  the  mort- 
gage.    Merritt  v.  Harris,  102  Mass.  326. 

Where  the  owner  of  a  tnbct  of  land  divided  it 
Into  lots,  and  conveyed  these  lots  each  subject 
to  certain  conditions  sabsequent,  and  after- 
wards attempted  to  release  his  right  to  enforce 
the  conditions  with  reference  to  one  of  the  lots, 
in  an  action  brought  by  the  owner  of  an  adjoin- 
ing lot  to  restrain  violation  of  the  condition,  it 
was  held  that  the  condition  and  restrictions 
were  inserted  for  the  benefit  of  the  purchasers 
of  the  lots  from  the  original!  owner,  and  for 
the  benefit  of  the  grantees  of  such  purchasers, 
and  that,  therefore,  the  restrictions  could  be  en- 
forced in  equity  by  and  against  such  trustees. 
The  court  says  :  "The  right  of  entry  on  breach 
of  condition  cannot  be  assigned  to  a  stranger, 
and.  If  the  conditions  and  restrictions  were  for 
the  benefit  of  purchasers  cmd  their  grantees, 
these  conditions  and  restrictions  could  not  be 
released  to  a  purchaser  or  his  grantee  without 
the  assent  of  the  other  purchasers  or  their 
grantees  for  whose  benefit  they  were  imposed." 
Hopkins  V.  Smith,  162  Mass.  444,  38  N.  E.  1122. 

In  the  case  of  Locke  v.  Hale,  165  Mass.  20, 
42  N.  E.  331,  one  Johnson,  who  owned  and  oc- 
cupied as  a  residence  land  on  Pleasant  street, 
conveyed  land  on  the  opposite  side  of  the  street 
to  Taylor  "upon  the  conditions  that"  only  build- 
ings of  a  certain  class  should  be  built  thereon, 
and  that  dwelling  houses  should  be  set  back  a 
certain  distance  from  the  street  line,  "with  re- 
version to  the  grantor,  his  heirs  and  assigns, 
in  case  of  any  breach  of  such  condition."  The 
grantee  of  this  land  holding  by  warranty  deed 
from  the  grantee  of  Taylor  brought  the  action 
for  breach  of  the  covenant  against  encumbran- 
ces. The  court  held  that  the  provisions  could 
not  be  construed  aji  subjecting  the  lot  conveyed 
to  an  easement  or  servitude  in  favor  of  the 
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premises  occupied  by  Johnson  as  a  residence. 
The  court  says :  "A  more  natural  constmc- 
tion  would  be,  it  seems  to  us,  that  It  was  ex- 
pected that  other  lots  beddes  the  one  purchased 
by  Taylor  would  be  sold  out  of  the  tract  of 
which  that  was  a  part,  and  that  the  condition 
or  restriction  which  was  inserted  in  the  deed 
to  him  was  one  which  it  was  expected  would 
be  inserted  In  other  deeds  for  the  common  bene- 
fit and  advantage  of  parties  so  purchasing,  and 
their  successors  in  title.  Whether  regarded  as 
a  condition  or  restriction,  It  constitutes  an  en- 
cumbrance. .  .  .  The  defendant  has  placed 
some  stress  on  the  use  of  the  word  ^assigns'  in 
the  provision  creating  the  encumbrance.  The 
right  of  entry  for  breach  of  condition  snbse- 
guent  is  not  assignable,  and,  if  the  provision  is 
Lo  be  regarded  as  creating  a  condition  snbse- 
uent,  the  word  was  inapt.  (Hopkins  v.  Smith, 
162  Mass.  444,  38  N.  E.  1122.)  We  think  that, 
If  it  Is  not  to  be  rejected  altogether,  it  Is  to  be 
regarded  as  Inserted  rather  to  show  that  the 
condition  or  restriction  was  a  continuing  one, 
than  with  a  purpose  to  establish  an  easement  or 
servitude  In  favor  of  the  premises  occupied  by 
Johnson  as  a  residence." 

Where  defendant  had  conveyed  to  one  God- 
dard  upon  condition  that,  if  defendant,  his 
heirs  and  assigns,  should  support  Goddard  and 
his  wife  the  deed  should  be  void,  and  there 
had  been  an  assignment  by  Goddard  to  plaintiffs 
as  security  for  any  payments  by  plahatiflCs  for 
the  support  of  Goddard  and  his  wife.  In  an  ac- 
tion to  recover  the  land  for  breach  of  condition 
the  instrument  was  held  not  to  be  a  mortgage, 
not  being  given  as  security  for  a  debt  or  liqui- 
dated damages.  The  court  says :  "If  the  con- 
dition of  the  deed  was  broken  before  the  as- 
signment to  plaintiffs,  and  the  grantee  In  the 
deed  had  regularly  entered  for  the  breach  and 
revested  the  title  In  himself,  it  would  seem  that 
the  deed  to  the  plalntlCDs  would  be  sufficient  to 
convey  to  them  the  title  to  the  property,  and 
that  they  might  well  maintain  this  action. 
.  .  .  The  right  to  enter  for  condition  brok- 
en, and,  much  more,  the  right  of  entry  In  case 
a  condition  should  be  broken  at  a  future  time, 
Is  not  an  assignable  Interest."  Bethlehem  v. 
Annls,  40  N.  H.  84,  77  Am.  Dec.  700. 

In  the  case  of  a  deed  to  a  son  who  gave  back 
a  mortgage  conditioned  for  the  support  of  the 
grantor  and  his  wife,  it  was  held  that  "the  In- 
terest of  the  mortgagee  is  not  assignable  before 
breach  of  the  condition,  and  no  action  at  law 
can  be  maintained  by  an  assignee  unless  where 
there  has  been  an  actual  breach,  and,  perhaps, 
an  entry  for  condition  broken  before  the  assign- 
ment."    Bryant  v.  Ersklne,  55  Me.  157. 
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Co,  26  N.  J.  L.  13;  Cornelius  v.  Den  ex  dem, 
Ivins,  26  N.  J.  L.  376;  Nicoll  v.  New  York 
d  E,  R,  Co,  12  N.  Y.  121 ;  Williams  v.  Jack- 
son ex  deni,  Tihhits,  5  Johns.  489;  SohuJen- 
hcrg  V.  Harrinian,  21  Wall.  44,  22  L.  ed. 
651;  Ruch  v.  Rock  Island,  97  U.  S.  693, 
24  L.  ed.  1101;  Martcick  v.  Andrews,  25  Me. 
625;  Hooper  v.  Cummings,  45  Me.  359; 
Davis  V.  Gray,  16  Wall.  203-230,  21  L.  ed. 
447-466;  Henderson  v.  Hunter,  69  Pa.  335; 
Dumpor's  Case,  4  Coke,  119,  1  Smith,  Lead. 
Cas.  8th  Am.  ed.  135. 

This  rule  of  the  common  law  has  been 
strictly  maintained,  except  so  far  as  it  has 
been  abrogated  by  statute. 

Spencer's  Case,  6  Coke,  16,  1  Smith,  Lead. 
Cas.  (Hare  &  W.)  165;  Co.  Litt.  2146; 
Nicoll  V.  New  York  d  E,  R.  Co.  12  Barb. 
460;  Underhill  v.  Saratoga  d  R,  Co,  20 
Barb.  465;  Jackson  ex  dem.  Varick  v.  Wal- 


dron,  13  Wend.  178 ;  Vermont  v.  Society  for 
Propagation  of  Qospel,  2  Paine,  546,  Fed. 
Cas.  No.  16,920. 

At  common  law  the  right  of  entry  for  con- 
ditions broken,  whether  before  or  after  a 
breach,  created  no  estate  or  real  interest, 
but  a  mere  right  of  action;  and  it  is  now 
only  assignable  so  far  as  it  is  made  so  by 
statute. 

DePeyster  v.  Michael,  6  N.  Y.  467,  57  Am. 
Dec.  470:  Vail  v.  Long  Island  R.  Co.  106 
N.  Y.  283,  60  Am.  Rep.  449,  12  N.  E.  607 ; 
Rice  V.  Boston  d  W.  R.  Corp.  12  Allen,  141 ; 
Dumpor's  Case,  4  Coke,  119,  1  Smith,  Lead. 
Cas.  8th  Am.  ed.  135. 

The  right  of  entry  for  condition  broken 
was  not  subject  to  partition,  and  the  Umd 
in  the  possession  of  the  defendant  was  not 
subject  to  be  sold  in  such  a  suit. 

At  common  law,  lands  and  other  real  es- 


In  Upington  v.  Corrlgran,  161  N.  Y.  143,  37 
L.  R.  A.  794,  46  N.  B.  369,  premises  had  been 
conveyed  upon  condition  and  before  breach  of 
condition  the  grantor  had  died  leaving  a  will 
containing  a  valid  resldnary  clause.  After 
breach  of  condition  the  plaintiff,  as  one  of  the 
heirs  at  law  of  the  grantor,  brought  ejectment 
to  recover  the  property,  and  a  main  question  In 
the  case  was  whether  the  right  of  entry  de- 
scended to  the  plaintiff  as  heir,  or  passed  to  the 
residuary  devisee  under  the  will.  It  was 
claimed  on  behalf  of  the  devisee  that,  although 
the  right  of  entry  was  not  devisable  at  common 
law,  the  Revised  Statutes  of  New  York  had  al- 
tered the  law  by  the  provision  that  "every  es- 
tate and  interest  in  real  property  descendible 
to  heirs  may  be  devised"  (2  Rev.  Stat.  67,  g  2). 
The  court  held  that  this  language  was  as  com- 
prehensive as  it  could  be  to  cover  real  inter- 
ests, but  that  a  right  of  entry  was  not  such  an 
Interest.  The  court  says :  "In  chapter  1,  part 
2,  of  the  Revised  Statutes,  upon  the  nature, 
qualities,  and  alienatlofn  of  estates  in  real 
property,  art.  1  of  title  2  creates  various  es- 
tates in  lands,  and  divides  them  into  those  in 
possession  and  in  expectancy.  The  latter  class 
is  again  divided,  first,  into  future  estates  lim- 
ited to  commence  In  possession  at  a  future  day, 
either  without  the  intervention  of  a  precedent  | 
estate,  or  on  the  determination  of  a  precedent 
estate ;  and,  second,  into  reversions ;  which  lat- 
ter are  defined  to  exist  where  the  residue  of  an 
estate  is  left  in  the  grantor,  or  his  heirs,  com- 
mend na;  in  possession  on  the  termination  of  a 
particular  estate  granted.  By  S  85  of  the  same 
article  it  is  also  provided  that  'expectant  es- 
tates are  descendible,  devisable,  and  alienable 
In  the  same  manner  as  estates  in  possession.' 
If,  therefore,  there  was  any  estate  left  in  Mrs. 
Davey  [the  original  grantor]  upon  her  grant 
to  Hughes  [the  original  grantee],  it  was  not  one 
known  to  our  statute  on  real  property,  and  all 
expectant  estates,  within  which  class  it  would 
have  to  fall,  are  abolished  by  the  article,  except 
such  as  are  therein  defined,  and  which  must  be 
either  estates  limited  to  commence  in  posses- 
sion at  a  future  day,  or  reversions.  The  real 
interest  contended  for  here  w»uld  not  satisfy 
the  requirement  of  either  class.  The  mere  pos- 
sibility of  reverter.  wh4<ch  was  all  there  was  in 
this  case,  could  not  be  Included  within  the 
'reversions'  spoken  of  by  the  statute,  within  its 
letter  or  spirit  The  statute  of  wills,  through 
the  use  of  such  precise  words  as  'every  estate 
and  interest  in  real  property  descendible  to 
heirs,*  obviously  must  have  reference  to  such  as 
are  recognized  by  the  Revised  Statutes  to  be 
esMtes  of  inheritance.  We  would  be  without 
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warrant  in  asserting  the  existence  of  any  estate 
in  Mrs.  Davey  in  the  premises  granted  to 
Hughes,  whether  at  common  law  or  under  the 
Revised  Statutes.  She  had  an  election  to  enter 
for  condition  broken,  and  she  could  release  her 
right  to  do  so.  To  those  rights  her  heirs,  after 
her  decease,  succeeded  by  force  of  representa- 
tion, and  not  by  descent."  The  court  also  says : 
"That  which  the  grantor  retained  was  never 
regarded  as  an  Interest  in  real  property,  or  as 
an  assignable  chose  in  action,  and  cannot  be 
deemed  such  through  any  construction  of  our 
statute.  Until  the  law  Is  changed  by  some  legis- 
lation. It  must  be  regarded  as  still  the  settled 
rule  that  no  one  can  take  advantage  of  the 
breach  of  a  condition  subsequent,  annexed  to 
the  grant  of  a  fee,  but  the  grantor  or  his  heirs ; 
or.  In  the  case  of  an  artiflciad  person,  its  suc- 
cessors. Every  estate  and  interest  formerly 
enjoyed  by  the  grantor  were  vested  by  the  deed 
in  the  grantee.  He  undertook  and  agreed  to 
perform  the  condition  which  is  annexed  to  the 
grant,  and  the  presumption  was  that  he  would 
perform.  If  he,  or  those  who  succeeded  in 
interest,  failed  to  do  so,  within  a  reasonable 
time,  then  it  l>ecame  optional  with  the  grantor 
to  enter  for  a  breach  of  the  condition,  and  to 
have  a  forfeiture  of  the  estate  declared.  The 
grantor  having  died,  the  right  to  insist  upon  a 
forfeiture  for  breach  of  the  condition  remained 
in  the  heir,  as  the  person  who  occupies  the  place 
of  the  deceased." 

In  Branch  v.  Wesleyan  Cemetery  Asso.  11 
Ohio  C.  C.  190,  one  Kirby,  owning  a  tract  of 
land,  conveyed  part  of  it  to  the  trustees  of  a 
church  upon  condition  suiwequent  that  they 
should  erect  and  maintain  a  church  upon  the 
property.  Thereafter,  and  before  breach  of  the 
condition,  he  conveyed  his  Interest  in  the  tract, 
subject  to  the  former  grant  to  the  trustees,  to 
the  defendant.  The  land  granted  to  the  trus- 
tees was  used  for  church  p<urposes  until  long 
after  the  subsequent  conveyance  of  the  tract 
by  Kirby.  Thereafter  the  church  was  burned, 
and  had  never  been  rebuilt.  In  an  action 
brought  by  the  church  the  prayer  for  relief  was 
"that  defendants  be  required  to  set  up  their 
interest  in  said  land  that  the  same  may  be 
adjudged  null  and  void,  the  plaintiff's  title 
quieted,  and  for  all  proper  relief."  It  was  held 
ttuit  the  deed  from  Kirby  to  the  church  vested 
in  it  an  estate  in  fee  subject  only  to  be  devested 
by  breach  of  the  condition,  and  that  the  right 
to  take  advantage  of  the  breach  was  not  assign- 
able, and  did  not  pass  to  the  defendant  by 
the  deed  to  it. 

Where  a  grant  was  made  to  the  grantor's  sob 
upon  condition  that  he  support  the  grantor  and 
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tate  which  were  capable  of  division  were 
divided  between  coparceners  upon  a  writ  of 
partition,  and  set  off  to  the  coparceners  by 
metes  and  bounds,  and  certain  incorporeal 
hereditaments  incapable  of  division  were  al- 
lotted to  the  elder  sister,  allowance  being 
made  to  the  others  out  of  the  rest  of  the 
estate. 

Co.  Litt.  1646;  Cruise,  Dig.  469. 

At  common  law  none  but  coparceners  were 
compellable  to  make  partition,  and  the  plain- 
tiff must  be  in  possession  when  the  suit  is 
brought. 

1  Bacon,  Abr.  title.  Coparceners,  D;  Co. 
Litt.  167ay  Adam  v.  Ames  Iron  Oo,  24  Conn. 
230. 

The  statutes  31  Hen.  VIII.  chap.  1,  and 
chap.  2.  extending  the  writ  of  partition  to 
lands  held  by  joint  tenants  and  tenants  in 


common,  have  always  been  construed  to  re- 
fer to  lands  in  possession. 

Stevens  v.  Endera,  13  N.  J.  L.  271;  Smith 
v.  Oaines,  39  N.  J.  Eq.  545. 

Independently  of  statutes,  a  suit  in  parti- 
tion could  not  be  maintained  by  one  whose 
undivided  estate  was  in  the  reversion  or 
remainder  only. 

Smith  V.  Gainea,  39  N.  J.  Eq.  545;  Re 
Burroughs,  13  N.  J.  L.  284,  note;  Stevens 
V.  Enders,  13  N.  J.  L.  271. 

The  statutes  authorizing  a  partition  of 
estates  in  remainder  do  not  include  the  right 
of  entry  for  condition  broken  upon  luod 
held  by  grantees  in  fee. 

Smith  V.  Oaines,  39  N.  J.  Eq.  545;  Roarty 
y,  SmitK  53  N.  J.  Eq.  253,  31  Atl.  1031. 

Partition  cannot  be  had  of  land  held  in 
adverse  possession. 

Adam  v.  Ames  Iron  Co,  24  Conn.  230. 


imy  All  his  debts,  and,  after  the  death  of  the 
icrantor,  another  son  proved  a  debt  agralnst  the 
estate*  and,  on  failare  of  the  grantee  to  pay, 
brought  an  action  against  him  In  ejectment  to 
recover  his  interest  in  the  property  on  the 
ground  of  a  breach  of  the  condition,  it  was 
held  that  he  could  recover.  Jackson  e9  dem. 
Reeves  v.  Topping,  •!  Wend.  888,  19  Am.  Dec. 
«15. 

b.  After  breach  of  condition. 

Where  a  grantor  on  condition  subsequent, 
after  breach  of  condition,  but  before  entry,  con- 
veys all  his  interest  in  the  property,  the  condi- 
tion is  gone.  The  court  says:  "There  is  no 
person  capable  of  making  the  entry  or  clnim. 
The  grantor  cannot,  for  he  has  parted  with  his 
Interest :  the  grantee  cannot,  because  he  is  a 
stranger  to  the  condition."  Hooper  v.  Cum* 
mings,  45  Me.  359. 

When  the  original  grantor  upon  condltl(Hi, 
without  ever  having  entered  for  a  breach  of  the 
condition,  releases  his  claim  to  the  estate  by  a 
deed  to  a  stranger,  the  condition  is  extinguished. 
Cradg  V.  Franklin  County,  68  Me.  495. 

A  right  of  entry  for  condition  broken  after 
breach  is  not  subject  to  levy  on  execution. 
Bangor  v.  Warren,  34  Me.  324,  56  Am.  Dec.  657. 

In  an  action  in  equity  by  one  claiming  as 
assigne*!  to  enforce  a  forfeiture  for  a  breach  of 
condition,  the  court  says :  "A  right  of  entry 
for  condition  broken  Is  not  assignable  at  com- 
mon law,  and  we  have  no  statute  which  makes 
It  so.*'     Warner  v.  Bennett,  31  Conn.  468. 

An  assignee  for  the  benefit  of  creditors  can- 
not recover  land  for  breach  of  condition  con- 
tained in  a  deed  by  his  assignor.  Underhlll  v. 
Saratoga  &  W.  R.  Co.  20  Barb.  455. 

A  doctrine  contrary  to  that  of  the  case  last 
cited  Is  found  in  Stearns  v.  Harris.  8  Allen, 
697.  Under  Mass.  Gen.  Stat.  chap.  118.  i  44, 
providing  that.  In  case  of  a  general  assignment, 
there  should  vest  in  the  assignee  all  the  assign- 
or's rights  of  action  for  any  goods  or  estate, 
real  or  personal,  it  is  there  held  that  a  right 
of  entry  for  condition  broken  after  breach  passes 
to  an  assignee  in  insolvency,  and  therefore  the 
grantor  cannot  enforce  the  right.  It  was  so 
held  in  an  action  by  the  assignor  In  which  the 
general  assignment  was  set  up  by  the  defendant 
as  a  bar  to  the  plaintiff's  right. 

In  an  action  by  the  heir  of  a  grantor  upon 
condition  to  recover  the  property  on  the  ground 
of  forfeiture  by  breach  at  condition,  it  was  held 
that,  the  grantor,  after  his  conveyance  upon 
condition,  having  conveyed  a  portion  of  the 
same  land  to  another,  though  the  latter  convey- 
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ance  was  void  as  against  the  prior  grantee,  it 
was  operative  between  the  parties  to  it.  The 
court  says :  "The  land  being  a  single  parcel, 
the  condition  on  wlvich  it  was  conveyed  could 
not  be  apportioned  by  the  grantor;  and  the 
reason  given  in  the  books  for  this  rule  is  that 
a  condition  is  'against  common  right'  (1  Green- 
leaf's,  Cruise,  Real  Prop.  511).  Whenever  the 
reversion  is  granted  by  the  maker  of  the  condi- 
tion the  condition  Is  gone."  Tinkham  v.  Erie  R. 
Co.  53  Barb.  393. 

In  an  action  of  ejectment  brought  by  one  who 
claimed  under  a  conveyance  from  the  original 
grantor  subsequent  to  what  was  claimed  to  be 
a  breach  of  conditions  in  the  prior  grant  to  one 
under  whom  defendants  claimed,  it  waa  held 
that  the  action  could  not  be  ntaJntalned,  and 
that  In  New  York  the  rule  of  the  common  law, 
based  upon  the  doctrine  of  maintenance,  was 
in  force.     Towle  v.  Remsen,  70  N.  Y.  303. 

In  Sedgwick  v.  Stanton,  14  N.  Y.  289,  It  was 
held  that  in  New  York  there  Is  nothing  of  the 
law  of  maintenance  left,  except  the  provisions 
embodied  in  2  Rev.  Stat.  691,  S|  5,  6  (now 
found  In  S|  129  and  130  of  the  Penal  Code), 
which  prohibit  any  person  from  taking  any  con- 
veyance ot  lands  from  any  person  not  in  pos- 
session while  such  lands  are  the  subject  of  con- 
troversy by  suit,  knowing  the  pendency  of  such 
suit,  and  also  prohibit  the  buying  or  selling  of 
any  pretended  title  to  lands  unless  the  grantor 
and  those  under  whom  he  claims  shall  have 
l>een  In  possession  for  the  space  of  a  year  t>efore 
the  sale. 

Where  a  grant  of  land  had  been  made  by  the 
British  government  in  1763,  subject  to  a  con- 
dition that  6  acres  in  each  50  acres  should  l>e 
cultivated  within  five  years  from  the  date  of 
the  grant,  and  the  right  of  the  state  of  Ver- 
mont In  the  land  was  derived  nnder  the  treaty 
of  peooe  at  the  close  of  the  Revolution,  the 
court  says :  "The  condition  was.  therefore, 
broken,  and  the  forfeiture  incurred  before  the 
state  could  pretend  to  claim  any  interest  in 
the  land,  and  it  may  admit  of  some  question 
whether  a  mere  right  to  enforce  a  forfeiture 
would  result  from  the  Revolution,  and  be  trans- 
ferred to  the  state.  If  title  to  the  territory  Is 
derived  under  the  treaty  of  peace,  and  the  state 
of  Vermont  is  to  be  considered  as  standing  in 
the  character  of  a  grantee,  it  would  seem  to  be 
at  variance  w4th  the  principles  of  the  common 
law,  which,  for  the  purpose  of  discouraging 
maintenance  and  litigation,  will  permit  nothing 
that  lies  in  action,  entry,  or  re-entry  to  be 
granted  over.  By  the  common  law  no  grantee 
or  assignee  of  a  reversion  could  take  advantage 
of  a  re-entry  by  force  of  a  condition  broken.'* 
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The  denial  of  the  title  of  the  plaintiff  by 
•one  of  the  defendants  will  defeat  a  bill  for 
partition,  and  partition  cannot  be  had  until 
the  plaintiff's  title  is  established  at  law. 

Jjucos  v.  King,  10  N.  J.  Eq.  280;  Hay  v. 
Us  tell,  18  N.  J.  Eq.  251 ;  Riverview  Cemetery 
-Co.  V.  Turner,  24  N.  J.  Eq.  18;  Hoyt  v. 
7Wr«,  25  N.  J.  Eq.  360;  Slockhower  v. 
^anouae,  49  N.  J.  Eq.  502,  26  Atl.  333. 

It  is  a  rule  of  almost  universal  applica- 
tion that  proceedings  for  partition  can  be 
instituted  and  maintained  only  by  one  hav- 
ing an  estate  in  possession,  or  entitled  to 
immediate  possession  of  the  premises  to  be 
partitioned. 

17  Am.  &  Eng.  Enc.  Law,  p.  694 ;  Brownell 
V.  Brownell,  19  Wend.  367 ;  Striker  v.  Mott, 
2  Paige.  387,  22  Am.  Dec.  646;  8ullivan  y. 
^ulliva/n,  66  N.  Y.  37 ;  Rickard  v.  Riokard,  13 
Pick.  255;  Btevena  v.  Enders,  13  N.  J.  L.  271. 


Either  an  actual  entry,  or  the  bringing  of 
a  suit  in  ejectment,  is  necessary  to  devest 
the  title  of  the  grantee. 

3  Kent,  Com.  139;  Kenner  v.  American 
Contract  Co.  9  Bush.  202;  Quild  v.  Rich- 
ards, 16  Gray,  309;  Martindale,  Conv.  110; 
2  Washb.  Real  Prop.  451,  452;  Ludlow  v. 
A'ew?  York  d  H.  R.  Co.  12  Barb.  440;  Nicoll 
V.  New  York  d  E.  R.  Co.  12  N.  Y.  121; 
State,  Morris  Canal  do  Bkg.  Co.,  Prosecu- 
tors, V.  Brown,  27  N.  J.  L.  13;  United  States 
Pipe  Line  Co.  v.  Dekuware,  L.  d  W,  R.  Co, 
62  N.  J.  L.  254,  42  L.  R.  A.  572,  41  Atl. 
759;  Ruch  v.  Rock  Island,  97  U.  S.  693,  24 
L.  ed.  1101;  Jones,  Real  Prop.  §  708. 

A  condition  of  re-entry  is  not  an  estate  or 
interest  in  land,  even  when  attended  by  the 
reservation  of  rent. 

Dumpor's   Case,   4   Coke,    119,    1    Smith, 


It  was  beld,  also,  in  this  case  tbat  a  forfeiture 
liad  been  saved  by  tbe  performance  of  tbe  con- 
'ditlon  by  those  who  had  an  Interest  in  the  land. 
Vermont  v.  Society  for  Propagation  of  Gospel, 
2  Paine,  545,  Fed.  Gas.  No.  16,  020. 

Where  the  condition  was,  amoDg  other  things, 
that  the  grantor  might  reside  on  the  land  dar- 
ing his  life,  and  after  breach  of  other  conditions 
■the  grantor,  being  in  possession;  conveyed  his 
right  to  another,  who,  after  the  grantor's 
•death,  brought  ejectment,  it  was  held  that  the 
estate  reverted  without  re-entry,  the  grantor 
being  in  possession,  and  the  court  adds :  "But 
Jt  is  said  that,  after  the  death  of  Edward  Al- 
mond [the  grantor]  the  plaintiflT,  his  grantee; 
who  never  was  In  possession,  might  have  en- 
tered. That  couAd  not  be ;  for  none  but  a  feoflTor 
or  his  heir  could  enter,  and  the  reason  why  a 
right  of  entiy  cannot  be  assigned  is,  tbat  a  con- 
trary doctrine  would  favor  maintenance  and 
1)romote  litigation.  1  Inst.  214.  As,  then, 
neither  the  feoffor  nor  his  assignee  could  enter, 
he  would  have  been  without  remedy  if  the 
estate  bad  not  revested  in  him  by  operation  of 
law  without  any  act  done  on  his  part."  Hamil- 
ton V.  Elliott,  6  Serg.  &  B.  375. 

In  Den  ex  dem.  Southard  v.  Central  R.  Co. 
■26  N.  J.  L.  13  (referred  to  In  Bouvihb  v.  Balti- 
more &  N.  y.  K.  Co.).  the  plaintiff  claimed  as 
residuary  devisee  of  a  grantor  who  had  con- 
veyed to  defendant's  predecessor  upon  condition. 
'The  action  was  ejectment  on  the  ground  that 
the  condition  had  been  broken  during  the  life 
of  the  devisor.  It  was  held,  in  the  first  place, 
that  there  had  been  no  breach  of  condition,  and, 
in  the  second  place,  that  the  devisee  could  not 
take  advantage  of  the  breach,  the  court  citing 
the  common-law  authorities,  and  holding  that 
the  rule  was  in  force  iQ  New  Jersey. 

In  Thompson  v.  Bright,  1  Cnsh.  420,  It  is 
lield  that  the  state  cannot  assign  Its  right  to 
'enter  for  condition  broken  without  first  recov- 
ering possession,  and  that  the  case  is  analogous 
to  the  inability  of  the  state  to  grant  an  escheat 
until  ofllce  found. 

One  who  claimed  under  a  deed  from  the  origi- 
nal grantor  after  breach  of  a  condition  in  a 
prior  deed  of  the  premises  sued  In  trespass,  and 
it  was  held  that  no  right  of  entry  had  passed 
to  the  plaintiff  on  the  ground  that  the* common- 
law  rule  against  maintenance  prevented.  Onild 
V.  Richards,  16  Gray,  309. 

Where  a  tenant  had  done  that  which  by  stat- 
ute was  made  sufllcient  to  avoid  his  lease,  and 
afterward  the  landlord  liad  conveyed  his  inter- 
est to  the  plaintiff,  and  the  plaintiff  brought 
his  action,  claiming  to  take  advantage  of  the 
hreach,  the  court  says:  "The  ancient  doctrine 
«0  L.  R.  A. 


that  a  mere  right  of  entry  for  forfeiture  cannot 
be  assigned  has  never  been  relaxed."  Trask  v. 
Wheeler,  7  Allen,  109. 

Where,  pursuant  to  a  Judgment  in  condemna- 
tion proceedings,  the  defendant  obtained  title 
to  land  for  its  railroad  upon  conditions  subse- 
quent, and  before  breach  of  the  conditions  the 
owner  of  the  land  of  which  the  premises  in 
question  had  been  a  part,  and  who  had  been  a 
party  to  the  Judgment,  conveyed  her  land  to 
another,  and  he,  after  breach  of  the  condition, 
conveyed  to  plaintiff,  who  brought  ejectment 
against  the  defendant,  the  court  says:  "The 
right  of  a  person  who  has  created  an  estate 
upon  condition  to  demand  a  forfeiture  of  the 
estate  is  not  assignable."  Piper  v.  Union  P.  R. 
Co.  14  Kan.  574. 

A  grantor  conveyed  to  a  railroad  company 
"the  right  of  way  for  its  railroad,  and  the 
right  to  construct  said  railroad  according  to 
the  provisions  of  the  charter  of  said  company 
over  and  through  the  tract  of  land  held  and 
owned"  by  the  grantor.  After  the  railroad  had 
been  graded  plaintiff  obtained  the  grantor's 
title,  and,  claiming  a  breach  of  condition, 
brought  an  action  to  restrain  the  use  of  the 
land  by  the  defendant,  a  railroad  company 
which  claimed  under  the  original  grantee.  The 
court  refused  to  find  that  the  original  deed  to 
tbe  railroad  company  contained  a  condition,  but; 
held  that,  if  it  could  be  so  construed,  the  right 
of  entry  could  not  be  transferred,  citing  the 
common-law  rule  against  maintenance.  Paul 
V.  Connersville  &  N.  J.  R.  Co.  51  Ind.  527. 
Pt.  Wayne,  M.  &  C.  R.  Co.  v.  Gough,  51  Ind. 
COO,  involves  the  same  principle,  and  is  decided 
in  the  same  way. 

Where  one  conveyed  a  portion  of  bis  land 
with  restrictions  upon  the  use  of  the  granted 
premises,  and  with  a  condition  that  a  violation 
of  the  rights  of  the  grantor  should  work  a  for- 
feiture of  the  estate  of  tbe  grantee,  one  who 
claimed  by  title  from  the  grantor  was  held  to 
be  entitled  to  maintain,  against  one  claiming 
under*  the  grantee,  an  action  in  equity  to  re- 
strain by  injunction  a  violation  of  the  agree- 
ment. It  was  held  that  Jurisdiction  in  equity 
in  plaintiff's  suit  was  not  affected  by  the  exist- 
ence of  the  condition  subsequent,  for  the  reason 
tlifit  a  breach  of  that  would  create  a  forfeiture 
only  in  favor  of  the  grantor  or  his  heirs  and 
their  rights,  and  remedy  at  law  did  not  pass  by 
grant  to  the  plaintiff.  McMahon  v.  Williams, 
79  Ala.  288. 

In  a  case  that  arose  in  Illinois  in  ejectment, 
plaintiff  claimed  that  the  land  had  been  granted 
or  dedicated  on  condition  that  it  should  be  used 
for  schools  or  churches,  and  that  the  condition 
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Lead.  Cas.  8th  Am.  ed.  135;  DePeyster  v. 
Michael,  6  N.  Y.  467,  57  Am.  Dec.  470; 
Bangor  v.  Warren,  34  Me.  324,  56  Am.  Dec. 
657;  Hunt  v.  Bishop,  8  Exch.  675;  NicoU 
V.  New  York  d  E.  R.  Go,  12  Barb.  460; 
Underhill  v.  Saratoga  d  W.  R.  Co.  20  Barb. 
465;  Flanders  v.  Lamphear,  9  N.  H.  201; 
Eastman  v.  Batchelder,  36  N.  H.  141,  72 
Am.  Dec.  295;  Bethlehem  v,  Annis,  40  N. 
H.  34,  77  Am.  Dec.  700;  Clark  v.  Bolton, 
57  Ind.  664. 

Mr,  Biohard  V.  Itindabi&ry  for  defend- 
ant in  error. 

CollinSy  J.,  delivered  the  opinion  of  the 
court: 

It  is  unnecessary  to  state  the  various  ex- 
ceptions sealed  at  the  trial  on  rulings  as- 
signed for  error  in  this  court.     Th^  are  suf- 


ficient to  present  the  questions  argued,  of 
which  we  will  now  dispose.  It  is  conceded 
that  by  the  deed  ot  March  22,  1889,  the 
grantee  took  an  estate  upon  condition  sub- 
sequent, and  that  upon  a  breach  the  grant- 
ors might  re-enter  the  land  conveyed  as  of 
their  former  estate.  I  will  take  up,  in 
order,  the  contentions  of  the  plaintiff  in 
error : 

1.  That  neither  of  the  conditions  imposed 
was  in  fact  broken.  It  is  plain  that  a  fail- 
ure to  lay  two  railroad  tracks  for  the  whole 
length  of  the  100-foot  strip  within  a  reason- 
able time  after  the  conveyance  was  a  breach 
of  the  third  condition.  We  are  satisfied  with 
what  was  said  on  this  subject  by  Chief  Jus- 
tice Depue  in  the  supreme  court  when  the 
case  was  there  on  a  special  verdict  held 
abortive  because  silent  on  essential  matter* 
Bouvier  v.  Baltimore  d  N.  Y.  R,  Co,  65  N. 


bad  beeft  broken.  He  claimed  by  asslsrnment 
from  the  heirs  of  one  of  tbe  dedicators  who 
owned  three  eights  of  the  land.  The  court 
says :  "If  the  conditions  subseqnent  were 
broken,  that  did  not,  ipso  facto,  produce  a  re- 
verter of  the  title.  The  estate  continued  in 
full  force  until  a  proper  step  was  taken  to  con- 
summate the  forfeiture.  This  could  be  done  only 
by  the  grantor  during  his  lifetime,  and  after 
his  death  by  those  In  privity  of  blood  with  him. 
In  the  meantime  only  a  right  of  action  sub- 
sisted, and  that  could  not  be  conveyed  so  as  to 
vest  the  right  to  sue  in  a  stranger."  Ruch  v. 
Rock  Island,  97  U.  8.  693,  24  L.  ed.  1101.    ' 

III.  Exceptions  to  rule. 

a.  Statutory. 

The  common-law  rule  against  the  transfer 
of  a  right  of  entry  for  condition  broken  applied 
as  well  to  leases  as  to  other  forms  of  convey- 
ance. The  early  statutory  change  relating  to 
leases  is  thus  explained  in  2  Cruise,  Dig.  p.  45 : 
"Upon  the  dissolution  of  the  monasteries  by 
King  Henry  VIII.  most  of  the  estates  were 
granted  to  private  persons  who  could  not  take 
advantage  of  the  conditions  contained  In  the 
leases  which  had  been  formerly  made  of  them. 
This  produced  the  statute,  32  Hen.  VIII.  chap. 
34,"  giving  to  grantees  of  the  King,  or  of  others 
and  their  heirs,  executors,  successors,  and  as- 
signs, "the  like  advantage  by  entry  for  nonpay- 
ment of  rent,  for  doing  waste  and  other  for- 
feiture ...  as  the  lessors  and  grantors 
ought,  should,  or  might  have  had  at  any  time 
or  times." 

This  statute  of  Hen.  VIII.  was  generally 
adopted  as  part  of  the  common  law  of  the  col- 
onies, and  has,  In  substance,  been  embodied  in 
the  statutes  of  most  of  the  states.  Taylor, 
Land.  &  T.  i  439. 

In  Connecticut,  New  Jersey,  and  California 
there  are  statutory  provisions  permitting  a 
transfer  of  the  right  to  take  advantage  of  con- 
ditions broken  upon  grants  of  fee,  as  well  as 
upon  leases.  The  Connecticut  statute  author- 
izes a  transfer  before  breach,  and  Is  in  terms 
AS  follows :  "When,  after  an  estate  in  real  es- 
tate has  been  created  by  grant  or  devise  upon 
express  condition,  the  reversion  shall,  before 
bi*eacb  of  such  condition,  become  vested  in  any 
person  other  than  the  grantor  or  his  heirs,  such 
person  shall,  on  breach  of  such  condition,  have 
tbe  same  right  of  entry  upon  such  real  estate, 
and  the  same  remedy  for  such  breach  by  entry, 
suit,  or  otherwise,  as  the  original  grantor,  or 
those  who  legally  represent  him,  would  have  If 
60  L.  R.  A. 


still  owning  such  reversion."    Conn.  Gen.  Stat^ 
1888,  i  1053;  Oen.  Stat.  1875,  471. 

In  Hoyt  V.  Ketcham,  54  Conn.  60,  5  Atl.  606, 
one  Sklddy  had  conveyed  to  Robertson  with  a 
condition  subsequent,  and  afterward  had  re- 
leased to  the  husband  of  Robertson  all  his  inter- 
est in  the  property.  After  Skiddy's  death  hia 
administrator  with  the  will  annexed,  having 
a  power  of  sale,  had  conveyed  to  plaintiff,  who 
also  had  the  title  of  Robertson  and  her  husband. 
It  was  held  that,  while  a  right  of  entry  was 
not  assignable  by  the  comm(m  law,  it  had  been 
made  so  by  the  statutes  of  Connecticut,  and 
that,  therefore,  the  conveyance  by  Sklddy  ta 
'Robertson's  husband  had  released  the  condition, 
and  also,  that,  if  any  interest  remained  In 
Sklddy,  it  had  been  transferred  by  the  deed  of 
his  admmlstrator  with  the  will  annexed. 

The  New  Jersey  act  of  March  14,  1851,  Is 
discussed  In  Bouvibk  v.  Baltimoeb  &  N.  Y.  IL 
Co.  It  contains  the  following  language:  "Anj 
person  may  devise,  or  may  convey,  assign,  or 
charge,  by  any  deed,  any  such  contingent  or 
executory  interest,  right  of  entry  for  condition 
broken,  or  other  future  estate  or  interest  in  ex- 
pectancy, as  he  may  now,  or  shall  hereafter,  be 
entitled  to,  or  presumptively  entitled  to.  In  any 
lands,  tenements,  or  hereditaments,  or  any  part 
of  such  light,  estate,  or  interest  respectively, 
although  the  contingency  on  which  such  right, 
estate,  or  interest  are  to  vest  may  not  have 
happened ;  .  .  .  and  provided,  also,  that  no 
chose  in  action  shall  by  this  act  be  made  as- 
signable at  law,  and  that  nothing  In  this  act 
contained  shall  render  any  contingent  estate  or 
other  estate  or  expectancy  therein  mentioned 
liable  to  be  levied  upon  and  Bold  by  virtue  of 
any  execution." 

As  stated  in  Bouvier  v.  Baltimobb  &  N.  Y. 
R.  Co.  it  is  not  clear  whether  the  ca«e  of  Cor- 
nelius V.  Den  ex  dem,  Ivens,  26  N.  J.  L.  376, 
applies  to  a  devise  before  or  after  breach.  If 
after  breach  the  latter  case  seems  to  be  over- 
ruled, so  far  as  It  holds  the  statute  of  March 
14,  1851,  to  be  applicable  to  such  a  case,  bj 
Bouvier  v.  Baltimore  &  N.  Y.  R.  Co. 

By  the  California  Civil  Code  "a  right  of  entrr 
or  of  reversion  for  breach  of  condition  subae- 
quent  can  be  transferred"  ({  1046)  ;  and  "any 
person  claiming  title  to  real  property  In  the- 
adverse  possession  of  another  may  transfer  it 
with  the  same  effect  as  If  In  actual  possession.** 
(»  1047.) 

In  New  York  state  the  early  re-enactment  of 
32  Hen.  VIII.  chap.  84,  was  followed  in  1805 
by  chap.  98  of  the  Laws  of  that  year,  extending 
the  act  to  grants  or  leases  In  fee,  reserving 
rents.      In    the    early    part   of   the   nineteenth 
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J.  L.  314,  47  Atl.  772.  Whether  a  double 
track  over  the  whole  route  would  not  have 
been  needful  for  performance  of  such  condi- 
tion need  not  be  decided.  The  verdict  es- 
tablishes that  the  time  that  had  elapsed 
when  the  suit  was  brought  was  more  than 
reasonable  for  the  purpose.  Without  doubt, 
a  much  shorter  time  would  have  been  un- 
reasonably long. 

2.  That  a  tender  back  of  the  consideration 
money  was  a  prerequisite  to  re-entry.  No 
authority  is  stated  for  this  proposition,  and 
it  seems  entirely  unsound.  The  conditions 
of  the  conveyance  must  be  presumed  to  have 
entered  into  its  consideration. 

3.  That  a  breach  of  the  third  condition 
gave  a  right  of  re-entry  on  the  100-foot  strip 
alone,  'fiie  contention  is  that  the  convey- 
ance was  of  two  separate  parcels,  and  that 
a  breach  of  the  third  condition  could  have 


no  effect  with  respect  to  the  triangle  adjoin- 
ing on  the  northwest  the  100-foot  strip  that 
lay  within  the  filed  route  of  the  railroad. 
We  do  not  so  interpret  the  instrument.  The 
conveyance  was  of  a  single  tract,  describing 
it  by  metes  and  bounds.  It  was  not  even 
provided  that  the  passenger  station  contem- 
plated should  be  wholly  within  the  north- 
west triangle.  The  conveyance  was  plainly 
an  entirety. 

4.  That  performance  of  the  conditions  of 
the  conveyance  was  waived.  There  was  no 
evidence  of  any  waiver.  Mere  delay  in  as- 
serting the  right  of  re-entry  cannot  preju- 
dice that  right  where  the  question  of  per- 
formance itself  is  one  of  reasonable  time. 
Indulgence  in  such  a  case  is  no  waiver. 

5.  That  there  was  incidental  error  in  the 
charge.  An  assumption  of  the  trial  judge 
of  a  purpose  of  the  grantors,  in  imposing 


century  many  grants  of  this  kind  came  under 
the  consideration  of  the  courts,  particularly  in 
the  litigation  over  the  validity  of  reservations 
ot  rent  in  grants  included  In  the  Tan  Rensselaer 
manor,  and  much  learning  is  embodied  In  the 
opinions  of  the  courts  wherein  these  grants  are 
under  discussion.  In  Van  Rensselaer  v.  Hays, 
19  N.  y.  G8,  75  Am.  Dec.  278,  it  was  held  that 
an  annual  rent  reserved  by  deed  with  clause 
of  distress  upon  a  grant  in  fee  was  valid  as  a 
rent-charge  although  there  was  no  reversion  In 
the  person  entitled  to  It,  and  that,  by  virtue 
of  chap.  98  of  the  Laws  of  1805,  the  devisee 
of  the  grantor  might  maintain  covenant  against 
the  grantee ;  and  in  Van  Rensselaer  v.  Ball.  19 
N.  Y.  100,  it  was  likewise  held  that  the  devisee 
of  the  grantor  might  maintain  ejectment  under 
the  right  of  re-entry  devised  to  him  as  appui> 
tenant  to  the  rent-charge.  The  common-law 
rule  and  the  statutory  change  applicable  to  the 
case  are  concisely  stated  by  Judge  Denio  In 
writing  the  opinion  of  the  court  as  follows : 
"But,  assuming  that  the  estate  conveyed  to 
William  Ball  [the  grantee  in  the  deed  In  fee 
reserving  rent  in  question]  was  defeasible  by 
the  nonperformance  of  the  condition  to  pay  the 
annual  rent ;  no  one  but  the  grantor  or  his  heirs 
could,  at  common  law,  enter  for  the  breach  of 
a  condition  subsequent.  (Lltt.  S  347 ;  Co.  Litt. 
214b,-  4  Kent,  Com.  127;  Nicoll  v.  New  York 
&  E.  R.  Co.  12  N.  Y.  121.)  "This  was  the  con- 
sequence of  a  maxim  of  the  common  law,  that 
nothing  In  action,  entry,  or  re-entry,  could  be 
granted  over ;  for,  as  Coke  says  :  'Under  color 
thereof,  pretended  titles  might  be  granted  to 
great  men,  whereby  right  might  be  trodden  down 
and  the  weak  oppressed,  which  the  common  law 
forblddeih,  as  men  to  grant  before  they  be  in 
possession.*  (Co.  Lltt.  supra.)  The  reason 
upon  which  this  maxim  was  founded  has,  no 
doubt,  become  In  great  measure  obsolete ;  still, 
the  .principle  that  a  right  of  entry  cannot  In 
general  be  granted  over  is,  I  am  inclined  to  be- 
lieve, still  a  part  of  the  law,  notwithstanding 
the  tendency  of  modem  decisions  and  the  pro- 
visions of  the  Code.  This,  then,  is  the  first 
difficulty  In  the  plaintiff's  case.  He  brings  this 
action  as  the  assignee,  by  devise,  of  the  grantor, 
and  not  as  his  heir ;  and  he  is  disabled  from 
maintaining  the  action,  unless  the  act  of  1805, 
and  its  different  re-enactments,  apply  to  the 
case.  (Laws  1805,  chap.  98 :  1  Rev.  Laws  1813, 
364,  i  3 ;  1  Rev.  Stat.  748,  §25.)  I  have  else- 
where stated  the  origin  and  history  of  the  series 
of  enactments  In  favor  of  the  assignees  of  re- 
versions, of  which  this  forms  a  supplement,  and 
have  shown  that  it  enabled  the  grantees  of  a 
perpetual  rent-charge  to  maintain  an  action  on 
60  L.  R.  A. 


the  covenants  for  the  payment  of  rent.  But 
Che  original  statute  of  32  Hen.  VIII.  (chap.  34) 
gives  to  the  assignee  mentioned  in  It,  not  only 
a  remedy  by  action,  but  the  'like  advantages' 
'by  entry  for  nonpayment  of  the  rent,'  which 
the  grantors  might  have  had ;  and  this  feature 
is  preserved  in  the  re-enactments  in  this  state 
(2  Jones  ft  V.  184;  1  Rev.  Laws  1813,  363, 
ID;  and,  in  the  Revised  Statutes  of  1830,  the 
expression  is  that  the  assignees  'shall  have  the 
same  remedies  by  entry,  action,  or  otherwise,' 
as  their  grantor  or  lessor  had  or  might  have 
had.  (Vol.  1,  747,  i  23.)  Then  follows  the 
provision  first  Introduced  by  the  act  of  1805, 
and  continued  In  the  revisions,  that  this  pro- 
vision shall  extend  to  grants  or  leases  in  fee, 
reserving  rents,  as  well  as  to  leases  for  life  or 
years.  But  in  all  the  acts  the  expression  Is 
retained  which  is  found  In  the  statute  of  Henry 
VIII.,  'as  if  the  reversion  had  remained  in  such 
lessor  or  grantor.'  In  grants  in  fee,  there  being 
no  reversion,  these  words  are  inapplicable,  or, 
at  least,  incongruous;  and,  to  make  the  provi- 
sions coherent,  they  should  be  read  as  though 
the  language  were,  'as  If  said  right  of  entry 
had  remained  In  the  lessor  or  grantor ;'  or  this 
particular  expression  in  the  statutes  should  be 
limited  to  the  cases  embraced  in  the  provisions 
where  the  grantor  had  a  reversion,  and  be 
dropped  in  the  cases  where  it  is  made  to  relate 
to  grants  in  fee,  upon  the  rule  of  construction 
reddendo  singula  singulis.  No  one  can  for  a 
moment  doubt  the  intention  of  the  legislature 
to  confer  upon  the  assignees  of  a  grantor  in  fee 
reserving  rent,  the  remedy  by  entry  for  the  non- 
payment of  such  rent,  precisely  as  the  grantor 
himself  had  it  before  he  parted  with  the  right. 
In  other  words,  the  design  Is  plain  to  make  the 
right  of  entry  transferaible,  and  thus  to  change, 
to  this  extent,  In  favor  of  this  class  of  condi- 
tions, the  rule  of  the  common  law.  This  Is  so 
manifest  to  my  mind  from  the  reading  of  the 
statutes,  that  anything  I  could  further  say 
would  be  likely  to  obscure,  rather  than  to  eluci- 
date, it." 

In  Van  Rensselaer  v.  Read,  26  N.  Y.  558,  the 
dedsion  in  Van  Rensselaer  v.  Hays,  Is  again 
examined,  and  the  principle  therein  laid  down 
is  affirmed. 

In  Van  Rensselaer  v.  Dennlson,  35  N.  Y.  303, 
It  was  further  held,  in  reference  to  the  charac- 
ter of  the  rent-charge,  which  carried  with  It 
when  assigned  the  right  of  re-entry,  that,  while 
such  reat  was  not  an  estate  in  the  fand,  it  was 
an  Incorporeal  hereditament  devisable  and  as- 
signable. To  the  same  effect  are  Van  Rensse- 
laer V.  Barringer,  39  N.  Y.  9 ;  Hosford  v.  Bal- 
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conditions  on  their  conveyance,  that  their 
remaining  land  should  be  made  more  valu- 
able and  accessible,  is  criticised.  The  idea 
seems  to  be  that  no  such  purpose  was  ex- 
pressed, and  that  the  remarks  to  the  jury 
on  that  subject  bore  unfairly  on  the  ques- 
tion of  reasonable  time  of  constructing  a 
double-track  railway  over  the  strip  con- 
veyed. We  see  no  gpround  for  criticism.  The 
purpose  suggested  was  inherent  in  the  prem- 
ise?. 

6.  That  the  plaintiff  below  showed  no 
right  in  himself,  (a)  because  a  right  of  en- 
try for  condition  broken  is  not  transferable 
after  breach,  (b)  or,  if  at  all,  not  in  parti- 
tion proceedings.  There  seems  to  be  no  good 
reason  why,  even  before  June  28,  1893,  the 
date  of  the  deed  given  by  Reichard  to  Salter, 
a  double-track  railway  might  not  have  been 
constructed  over  the  100-foot  strip  conveyed 


by  the  deed  of  March  22,  1889,  which 
made  on  condition  of  such  a  constructioo. 
Consequently,  if  a  right  of  entry  for  condi- 
tion broken  cannot,  t^ter  breach,  be  l<^lly 
assigned,  the  trial  judge  should  have  com- 
plied with  some  or  one  of  the  requests  to 
charge,  above  recited,  that  were  based  on 
that  doctrine.  I  find  nothing  definite  said  by 
the  old  reporters  or  law  writers  on  the  sub- 
ject of  transfer  of  rights  of  entry  for  condi- 
tion broken,  until  Littleton,  treating  of  es- 
tates upon  condition,  after  noting  the  re- 
quirement of  the  law  as  to  the  reserving  of 
rent,  wrote  thus,  as  prefatory  to  a  state- 
ment that  the  grant  of  the  reversion  of 
leased  lands  did  not  convey  a  right  of  entry 
for  breach  of  condition  to  pay  rent:  Le  sec- 
ond chose  est,  que  nul  entrie  ou  re-cntrie 
{que  est  tout  up)  poit  Stre  reserve  ne  dUme 
a    ascum   person,    forsque   tantsolemeni    al 


lard.  39  N.  Y.  147;  CentraJ  Bank  v.  Heydom, 
48  N.  Y.  268 ;  Tyler  v.  Teldom,  46  Barb.  439. 

In  Van  Rensselaer  v.  Sllngerland.  26  N.  Y. 
580,  It  was  held  thHt  the  Laws  of  1846.  chap. 
274,  i  3,  abolishing  distress  for  rent,  recognised 
the  assignable  qnality  of  a  condition  for  re- 
entry for  nonpayment  of  rent  reserved  In  a 
grant  In  fee,  and  gave  to  the  assignee  of  the 
rent  the  same  right  to  maintain  ejectment  as 
to  grants  made  prior  to  its  passage  as  was  given 
by  Laws  of  1805,  chap.  98. 

In  People  em  rel.  Roeekrans  v.  Haslolns,  7 
Wend.  463,  the  court  says:  "A  rent-charge, — 
that  is,  a  rent  reserved  upon  a  lease  in  fee  with 
right  of  re-entry  and  distress, — is  an  interest 
in  lands  which  is  bound  by  a  judgment,  and  may 
he  sold  on  execution  as  real  estate."  Contra, 
it  is  held  in  Payn  v.  Beal,  4  Denio,  405,  "that 
rent  reserved  on  a  lease  in  fee  is  neither  lands, 
tenements,  nor  real  estate  within  the  meaning 
4}t  the  statute  authorizing  the  sale  of  lands  on 
execution." 

In  Cagger  v.  Lansing,  64  N.  Y.  417,  in  dis- 
cussing the  legal  eflTect  of  a  referee's  report  in 
an  action  in  ejectment  brought  by  the  devisee 
of  the  first  Van  Rensselaer,  the  court  says : 
"The  report  did  find,  then,  as  fact,  that  there 
was  a  grant  in  fee  of  the  lands,  with  a  charge 
upon  them  of  a  yearly  rent  in  perpetuity,  to 
the  grantor,  his  heirs  and  assigns,  with  clauses 
for  an  entry  and  for  distress  for  rent.  The  in- 
terest in  the  rent  owned  by  the  grantor,  as  mat- 
ter of  law  from  those  facts,  was  an  estate  in  it 
Jn  fee  simple.  ...  It  was  such  an  Interest 
in  land  as  may  be  levied  upon  for  the  debt  of 
him  who  owns  it*' 

In  Cruger  v.  McClaughry,  51  Barb.  642, 
Affirmed  in  41  N.  Y.  219.  it  was  held  that  one 
of  several  heirs  of  a  grantor  of  the  fee  reserving 
rent  may  nvaintain  ejectment  for  his  undivided 
share  of  the  fee  on  proof  of  condition  broken. 
It  was  heild  that,  while  a  rent-charge  cannot  t>e 
apportioned  by  act  of  the  parties,  it  can  be  by 
descent  .as  act  of  the  law,  so  as  to  enable  each 
heir  to  sue  upon  the  covenant  for  h,ls  share  of 
the  rent;  and  that  the  statute  (1  Rev.  Stat. 
^05,  I  33)  giving  "the  landlord"  right  to  main- 
tain ejectment  on  nonpayment  of  the  rent  was 
intended  to  give  to  each  of  several  heirs  the 
right  to  maintain  ejectment  for  his  portion  of 
the  estate. 

b.  After  breach  where  the  law  against  main- 
tenance is  not  in  force. 

Another  exception  to  the  rule  that  the  right 
of  entry  for  condition  broken  is  not  transfer- 
able is  set  forth  in  Bouvibr  v.  Baltiuobb  &  N. 
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Y.  R.  Co..  holding  that,  as  the  reason  for  deny- 
ing the  quality  of  transferability  after  breach 
of  condition  is  founded  upon  the  law  of  main- 
tenance, where  the  law  against  maintenance  Is 
not  in  force  the  reason  does  not  exist,  and  the 
right  4s  tranter  able. 

The  case  of  McKlsslck  v.  Pickle,  16  Pa.  140, 
cited  in  BouviBB  v.  Baltiuorb  &  N.  Y.  R.  Co., 
was  as  follows:  The  plaintiff  in  ejectment 
claimed  as  one  of  the  grantees  on  condition. 
The  defendant  was  in  possession  under  pur- 
chase of  the  grantor's  interest  at  a  stherifTs  sale 
under  executicm  against  the  grantor.  The  court 
held  that  there  was  no  breach  of  the  condition, 
but  adds :  "On  this  point  we  think  the  Judg- 
ment must  l>e  reversed.  But,  as  the  cause  goes 
down  for  another  trial,  it  becomes  necessary 
to  notloe  another  point,  and  that  is.  Can  the 
sheriff's  vendee  enter  for  a  condition  broken? 
The  deed  provides  that  the  property  shall  re- 
vert to  the  party  of  the  first  part,  and  to  his 
heirs  and  assigns.  .  .  .  That  a  grantor  can- 
not reserve  such  a  right  will  hardly  be  con- 
tended, as  in  Pennsylvania  there  is  no  policy 
of  law  which  forbids  it.  The  law  against  main- 
tenance has  never  been  adopted  in  this  state. 
The  reason  assigned  why  a  condition  in  England 
could  not  be  assigned  is  because  no  title  could 
be  made  to  land  held  by  another  adversely,  as 
that  was  against  the  law  whJch  forbade  main- 
tenance. And  hence,  the  usual  rule  that  none 
but  the  grantor  or  his  heirs  can  enter  for  con- 
dition broken.  This  reason  does  not  apply  here, 
where  the  grantor  expressly  reserves  the  right. 
.  .  .  This  is  a  fair  case  for  the  application  of 
the  maxim  Cesaante  ratione  cessat  ipsa  lex." 
It  was  also  held,  on  the  authority  of  Hayden  v. 
Stoughton,  5  Pick.  528  (cited  in  the  next  fol- 
iowJng  paragraph),  that  the  right  of  the  grantor 
before  breach  was  subject  to  levy  and  sale  under 
execution.  The  court  adds :  "The  interest  of 
Ferguson  therefore,  whatever  it  was,  passed  to 
the  sheriff's  vendee,  and  as  such  his  vendee  had 
a  right  of  entry  by  the  express  tenns  of  the 
deed.  In  a  condition  at  law  it  is  true  that  none 
but  the  grantor  and  his  heirs  can  enter  for 
condition  broken.  No  assignee  or  stranger  can 
do  so.  But  I  know  of  no  rule  of  policy  in  this 
state  where  the  anolent  doctrine  of  maintenance 
does  not  prevail,  which  prohibits  a  grantor  or 
devisor  from  directing  otherwise." 

c.  As  to  devises. 

The  Massachusetts  cases  holding  that  a  right 
of  entry  is  devisable  without  a  statutory  change 
in  the  common  law  are  at  variance  with  the 
general  rule.    The  case  of  Hayden  v.  Stouffhton, 
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feolfor  ou  al  donor,  ou  al  lessor,  ou  a  lour 
heires;  and  tiel  re-enter  ne  poyt  estre  grant 
a  un  auter  person.  The  date  of  the  publica- 
tion of  the  Tenures  is  unknown,  but  Little- 
ton died  A.  D.  1481.  The  statute  of  uses 
(27  Hen.  VIII.  chap.  10),  passed  a.  d.  1636, 
^ve  opportunity  for  much  amelioration  in 
the  transfer  of  rights  in  land,  but  beyond 
the  introduction  of  conditional  limitations, 
by  which  estates  might  be  granted  in  re- 
mainder on  breach  of  condition  of  the  first 
grantee's  title,  there  seems  to  have  been  no 
judicial  modification  of  Littleton's  doctrine, 
and  no  legislative  relief,  except  that  in  1640, 
l>y  32  Hen.  VIII.  chap.  34,  the  benefit  of 
•conditions  in  leases,  for  life  or  years,  re- 
serving rent,  were  allowed  to  pass  with  the 
reversion.  On  the  other  hand,  in  the  same 
year,  Parliament  enlarged  the  pretended 
titles  act  of  a.  d.  1377    (1  Rich.  II.  chap. 

■5  Pick.  528,  decided  In  1827,  Involved  a  devise 
of  real  estate  to  a  town  as  a  site  for  a  school- 
house  and  with  a  provision  tbat  It  should  be 
bnilt  within  100  rods  of  the  place  where  a  meet- 
ing-house stood.  It  was  held  to  be  a  condition 
subsequent,  and  that  the  rtght  of  entry  passed 
to  the  residuary  devisee  under  the  will,  and  not 
to  the  heir.  The  right  of  entry  was  treated  as 
a  contingent  interest,  remaining  in  the  devisor, 
and  devisable  by  htm. 

In  Harrison  v.  Foote,  9  Tex.  Civ.  App.  576, 
30  8.  W.  838,  the  instrument  in  question  was 
held  to  create  a  conditional  limitation,  and  not 
an  estate  upon  condition  subsequent;  but  the 
court  adds  that  if  it  were  the  latter  the  result 
would  be  the  same,  '*a6  we  think,"  on  the  ground 
That  the  interest  of  the  grantor  on  condition 
would  pass  to  the  defendants  as  his  residuary 
tlevisees.  on  the  authority  of  Hayden  v.  Stough- 
ton,  cited  in  the  last  preceding  paragraph. 

Hnyden  v.  Stoughton,  is  approved,  also^  in 
Kenner  v.  American  Contract  Co.  9  Bush.  202 ; 
but  in  that  case  the  devisee  was  held  to  have 
waived  the  condition. 

The  case  of  Doe  ea  dem.  Wells  v.  Scott,  3 
Maule  &  S.  300,  cited  as  an  authority  in  Hay- 
den  V.  Stoughton,  does  not  seem  to  be  a  parallel 
case.  The  will  in  that  case  contained  a  devise 
to  J.  M.  provided  that,  within  fids  months  after 
the  decease  of  the  testator,  he  assured  to  R.  M. 
iind  his  children  certain  premises.  The  will  con- 
tained a  residuary  devise.  Both  J.  M.  and  R. 
M.  died  unmarried  before  the  testator.  The 
case  simply  held  that  It  was  not  a  lapsed  devise 
resultlDg  In  intestacy  as  to  the  property  desig- 
nated, but  that  the  contingency  of  a  forfeiture 
of  the  devise  to  J.  M.  such  as  actually  occurred 
must  have  been  within  the  intent  of  the  tes- 
tator, and  that  in  that  event  she  intended  the 
estate  to  pass  by  her  residuary  devise. 

Brlgham  v.  Shattuck,  10  Pick.  306,  decided 
in  1830,  is  similar  to  Hayden  v.  Stougliton. 
That,  also,  was  a  devise  of  lands  to  a  town  upon 
condition  with  a  general  residuary  clause,  and 
it  was  held  that  the  residuary  devisee,  not  the 
heir,  could  take  advantage  of  the  breach  of  the 
condition.  The  court  says :  "Upon  the  hypothe- 
sis that  the  devise  was  conditional,  here  was  a 
•contingent  reversionary  Interest  to  arise  upon 
the  happening  of  the  forfeiture  by  a  breach  of 
a  condition  subsequent.  This  interest  was  capa- 
ble of  being  devised,  and  the  residuary  devise 
is  broad  enough  to  embrace  it." 

It  will  be  noted  that  the  two  cases  last  cited 
both  depend  upon  a  devise  of  real  estate  upon 
condition  with  a  general  residuary  clause  in 
tlie  will.  It  Is  suggested  by  the  learned  author 
of  the  article  on  Estates  upon  condition,  1  Am. 
60  L.  R.  A. 


9),  by  32  Hen.  VIII.  chap.  9,  forbidding 
bargain,  sale,  or  purchase  of  rights  or  titles 
in  land  where  the  grantor  was  not  in  pos- 
session. Not  long  afterwards  Montagu, 
chief  justice,  declared  that  this  statute  was 
largely  affirmatory.  Partridge  v.  Strange, 
1  Plowd.  77,  88.  Coke,  writing  before  A.  d. 
1628,  in  his  comment  on  Littleton's  declara- 
tion, gives  the  reason  of  the  doctrine  as  fol- 
lows :  "  Que  nul  entrie,  etc.,  .  .  .  Here 
Littleton  reciteth  one  of  the  maxims  of  the 
common  law;  and  the  reason  hereof  if«  for 
the  avoyding  of  maintenance,  suppression  of 
right  and  stirring  up  of  suits,  and  therefore 
nothing  in  action,  entrie  or  re-entrie  can  be 
gfranted  over;  for  so  under  colour  thereof 
pretended  titles  might  be  granted  to  great 
men  wherebj'  right  might  l»  trodden  downe 
ajid  the  weake  oppressed,  which  the  common 
law  forbiddeth  as  men  to  grant  before  they 

Law.  Rev.  265,  cited  under  I.,  supra,  that  these 
cases  might  be  sustained  as  relating,  in  eflTect, 
to  conditional  limitations  taking  effect  by  way 
of  executory  devise,  and  therefore  not  excep- 
tions to  the  rule  now  under  consideration,  inas- 
much as  by  will  a  fee  can  be  limited  upon  a  fee. 
But  the  same  writer  admits  that  no  such  ex- 
planation can  be  given  of  the  later  case  of  Aus- 
tin V.  Cambridgeport,  21  Pick.  215.  That  was 
a  grant  on  condition  subsequent.  The  grantor 
made  his  will  which  included  a  general  residu- 
ary clause.  After  the  death  of  the  testator  a 
breach  of  the  condition  occurred.  It  was  held 
that  the  right  to  take  advantage  of  the  breach 
passed  to  the  residuary  devisee,  and  that  the 
heir  of  the  grantor  could  not  maintain  an  action 
to  recover  the  property.  The  court  says :  **No 
difficulty  exists  in  the  case  on  the  ground  of 
any  adverse  possession  at  the  time  of  making 
the  devise,  as  the  premises  were  held  by  a  con- 
current, and  not  an  adverse,  title.  The  Interest 
of  the  testator  aud  the  tenants,  united,  com- 
posed only  the  entire  fee-simple  estate, —  as 
much  so  as  in  the  ordinary  case  of  an  estate 
for  life  to  A,  remainder  to  B.  Nor  does  any 
objection  arise  on  the  ground  of  any  diange  In 
the  nature  of  the  Interest  between  the  time  of 
making  the  will  and  the  death  of  the  testator. 
The  interest  of  the  testator  at  both  these  periods 
of  time  was  not  a  present  right  of  entry,  but 
a  contingent  possible  estate.  That  such  an  in- 
terest is  devisable  in  England  seems  well  estab- 
lished by  the  case  of  Jones  v.  Roe,  3  T.  R.  88, 
and  the  oases  there  cited."  The  case  of  Jones 
V.  Roe,  however,  seems  hardly  an  authority  for 
the  doctrine  mentioned,  as  the  court  says  in  the 
latter  case:  "The  short  question  is  whether 
the  interest  which  a  person  takes  by  virtue  of 
an  executory  devise  be  or  be  not  devisable." 
It  was  simply  held  that  under  the  statute  of 
wills,  34  and  35  Hen.  VIII.  chap.  5,  su<:h  an 
interest  was  devisable  as  an  Interest  in  lands. 
The  court  expressly  says :  "This  does  not  in- 
clude a  bare  possibility  or  hope  of  succession, 
but  a  possibility  coupled  with  an  Interest." 

One  Eaton,  who  was  the  owner  of  two  adjoin- 
ing lots  of  land,  sold  lot  A,  upon  which  there 
was  a  store  building,  to  defendants,  and  re- 
tained lot  B  as  a  residence,  the  deed  of  lot  A 
containing  the  words  "upon  the  express  con- 
dition that  said  W  [the  grantee],  his  heirs  and 
assigns,  shall  never  erect  any  building  nearer 
the  street  line  of  said  land  than  the  store  build- 
ing now  thereon."  Plaintiff  claimed  by  mesne 
conveyances  from  Eaton  as  the  owner  of  B,  and 
brought  an  action  to  restrain  the  defendants 
from  extending  the  store  nearer  the  street.  It 
was  held  that  the  deed  of  lot  A  was  upon  con- 
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be  in  possession."  Co.  litt.  214a.  About 
the  same  time,  in  his  remarks  upon  Lcutn- 
peVs  Case,  10  Coke,  46,  48,  he  wrote  of  "  the 
great  wisdom  and  policy  of  the  sages  and 
founders  of  our  law,  who  have  provided  that 
no  possibility,  right,  title,  nor  thing  in  ao- 
iion  shall  be  granted  ...  to  strangers, 
for  that  would  be  the  occasion  of  multiply- 
ing of  contentions  and  suits,  of  great  op- 
pression of  the  people  and  chiefly  of  terra 
tenants  and  the  subversion  of  the  due  and 


equal  execution  of  justice."  To  the  same 
effect  is  the  declaration  in  Bacon's  Abridg- 
ment, the  foundation  of  which  work  is  gen- 
erally attributed  to  Chief  Baron  Gilbert: 
''A  possibility,  right  of  entry,  or  thing  in  ac- 
tion, or  cause  of  suit,  or  title  for  a  condi- 
tion broken,  cannot  be  granted  or  assigned 
over  by  law;  for,  if  this  were  permitted,  it 
would  promote  maintenance,  and  prove  prej- 
udicial to  such  as,  being  able  to  contend  wi& 
those  with  whom  the  original  contract  waa, 


ditlon  subsequent,  and  did  not  create  a  restric- 
tion for  ihe  benefit  of  the  owner  of  lot  A.  The 
court  says:  "It  must  be  held,  therefore,  that 
the  deed  from  Elaton  to  the  defendants  conveyed 
a  conditional  fee,  and  that  the  right  of  reverter 
reizralniug  in  the  grantor  up  to  the  time  of  his 
death  went  to  his  heirs  or  devisees."  Clapp  v. 
Wilder,  176  Mass.  332,  337,  50  L.  R.  A.  120, 
57  N.  E.  692. 

Where  a  grantor  conveyed  land  upon  condi- 
tion, but  remained  in  possession  and  devised 
the  land  to  defendant,  who  continued  in  posses- 
sion, it  was  held  that  the  defendant  could  not 
enter  upon  her  own  possession  for  condition 
broken,  but  that  she  had  an  equity  which  was 
sufficient  to  defend  her  possession  in  an  action 
by  the  plaintiff  to  recover  the  land.  There  had 
been  a  Judgment  for  defendant,  and  the  court 
granted  a  new  trial  for  errors  in  instructions  to 
the  Jury  upon  other  points.  Thompson  v. 
Thompson,  9  Ind.  323,  68  Am.  Dec.  638. 

d.  E<uement8  on  condition. 

Tho  rule  against  a  conveyance  of  a  right  of 
f^ntry  seems  not  to  apply  where  an  easement 
is  granted  on  condition,  and  the  right  to  take 
advantage  of  a  breach  of  the  condition  may  be 
regarded  as  appurtenant  to  the  servient  tene- 
ment. A  grantee  of  the  fee  of  land  which  is 
burdened  with  an  easement,  the  easement  hav- 
ing been  granted  upon  condition  subsequent, 
may  mamtain  an  action  in  e<iuity  for  specific 
performance  of  the  condition,  or,  in  default 
thereof,  for  a  decree  that  the  easement  has  been 
forfeited  for  condition  broken.  Pinkum  v.  Bau 
Claire,  81  Wis.  301,  61  N.  W.  660. 

In  Rei  Chen  bach  v.  Washington  Short  Line  R. 
Co.  10  Wash.  357,  38  Pac.  1126,  plaintiffs  and 
others  had  conveyed  to  one  Mason  a  right  of 
way  across  certain  lots,  the  conveyance  being 
upon  condition  subsequent.  After  a  breach  of 
the  condition  the  other  owners  conveyed  their 
Interest  m  the  lots  to  plaintiffs,  and  an  action 
was  brought  to  procure  a  cancelation  of  the 
deeds  and  possession  of  the  land.  It  was  held 
that  the  deed  had  conveyed  merely  an  easement, 
and  that  the  rule  against  an  assignment  of 
right  of  entry  did  not  apply,  and  that  the  right 
to  take  advantage  of  an  abandonment  neces- 
sarily passed  to  the  owner  of  the  servient  tene- 
ment, whoever  he  might  be. 

IT.  Summary. 

Where  an  estate  in  land  Is  granted,  whether 
for  years,  for  life,  or  In  fee,  the  existence  of  a 
condition  subsequent  in  no  way  lessens  the 
quantity  of  the  estate  granted.  The  grantor  is  de- 
vested of  the  entire  estate  of  the  term  or  the  fee, 
and  the  grantee  is  Invested  with  the  same  estate. 
The  effect  of  the  condition  is  simply  that.  If 
a  breach  shall  occur,  the  grantor  ahall  have  a 
right  to  re-enter  and  thereby  become  revested 
with  his  former  estate.  Before  breach  this  is 
regarded  oa  a  mere  possibility,  coupled  with  no 
interest  in  the  land,  and  therefore  no  more 
transferable  by  act  of  the  grantor  than  the 
possibility  that  he  to  whom  he  has  conveyed  an 
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estate  may  voluntarily  reconvey.  The  death  of 
the  grantor,  however,  does  not  extinguish  the 
possibility,  and  the  right  to  take  advantage  of 
it  passes  to  his  heir.  After  breach  of  the  con- 
dition, what  was  before  a  mere  possibility  be- 
comes a  right  to  secure  a  revesting  of  the  for- 
mer estate  by  entry,  or  by  action  at  law.  Until 
8uch  entry  or  action  the  quantity  of  the  estate 
of  the  grantee  is  still  unimpaired.  If  the  right 
of  entry  is  never  exercised,  the  estate  remaina 
as  before.  The  grantee  still  has  possession  with 
all  the  advantages  which  by  the  com- 
mon law  belong  to  possession.  Under 
feudal  conditions,  he  who  was  out  of 
possession  was  likely  to  be  tempted  to 
part  with  his  claim  to  those  who  might  gaii» 
possession  by  force  or  favor,  rather  than  by 
tight.  To  avoid  this,  and  to  discourage  main- 
tenance, the  common  law  forbade  the  transfer 
of  rights  of  entry.  Not  only  was  a  deed  purport- 
ing to  convey  a  right  of  entry  Ineffective  to 
transfer  the  right  to  the  grantee,  but,  by  virtue 
of  the  forfeiture  imposed  in  the  early  statutes 
as  a  penalty  for  an  attempted  transfer  of  such 
a  right,  the  deed  operated  to  destroy  the  right 
in  the  gnantor.  There  was,  however,  nothing 
in  the  spirit  of  the  law  or  the  letter  of  the 
statutes  to  prevent  <l  release  of  the  right  by  the 
grantor  to  the  grantee  or  one  claiming  under 
the  grantee,  and  such  a  release  operated  to  ex- 
tinguish the  poeslbillty  of  a  right  If  before 
breach,  or  the  right  of  entry  If  after  breach. 
In  most  of  the  states  the  eomBK»-law  rule,  as 
stated  ahove,  so  far  as  applicable  to  grants  in 
fee  upon  condition.  Is  still  in  force. 

The  rule  against  transfers  of  rights  of  entry 
as  applied  to  estates  for  years  and  for  life  was 
relaxed  by  statute  32  Hen.  VIII.,  chap.  34,  per- 
mitting the  benefit  of  conditions  to  pass  with 
the  reversion.  This  statute  has  generally,  and 
in  substance,  been  re-enacted  in  this  country. 
In  New  York,  where  grants  in  fee,  reserving 
rent,  were  formerly  in  use,  there  was  similar 
statutory  authority  for  transfer  of  the  benefit 
of  conditions  as  Incident  to  a  transfer  of  the 
rent.  In  Connecticut  and  New  Jeraey  statutes 
have  been  passed  authorising  the  transfer  of 
the  benefit  of  conditions  In  grants  In  fee  before 
breach,  and  in  Oallfomla  the  right  of  entry 
Uself  after  breach  is  made  transferable  by  stat- 
ute. In  New  Jersey  and  Pennsylvania  the  law 
against  maintenance  is  held  not  to  be  in  force, 
and,  therefore,  the  transfer  of  a  right  of  entry 
after  breach  of  condition  Is  without  obstacle. 
In  Massachusetts  the  decisions  seem  not  to  be 
entirely  consistent  with  each  other,  and  some 
of  them  to  t>e  at  variance  with  the  current  of 
authority  elsewhere.  The  rule  against  main- 
tenance, with  its  penalty  of  forfeiture.  Is  held 
to  be  in  force,  and  a  right  of  entry  after  breach 
of  condition  is  held  not  to  be  assignable;  but 
it  is  also  held  that,  before  breach,  the  right  is 
"a  contingent  possible  estate,"  and  as  such  is 
devisable.  Where  an  easement  is  granted  on 
condition,  the  right  to  take  advantage  of  the 
breach  may  be  transferred  with  the  dominant 
tenement  as   appurtenant   thereto. 
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might  find  themselves  depressed  by  a  power- 
ful adversary."  Title  Asaigthment,  A,  and 
substantially  the  same  statement,  title 
Orants,  D.  Mr.  Hargrave,  in  note  212,  Co. 
Litt.,  expresses  the  same  view. 

It  is  needless  to  quote  other  writers  or 
judges.  All  who  give  a  reason  for  the  doc- 
trine ascribe  it  to  the  judicial  desire  to  pre- 
vent maintenance.  A  distinction  not  always 
•clearly  made  should,  however,  be  borne  in 
mind.  Before  breach,  as  in  case  of  any  deter- 
minable fee,  there  is  in  .the  grantor  only  a 
possibility  of  reverter.  4  Kent,  Com.  'll, 
note;  Nicoll  v,  2s' ew  York  d  E,  R.  Co,  12 
N.  Y.  121.  After  breach  there  is  a  vested 
right.  Judge  Hare  in  his  note  to  Dumpor'a 
Oaae,  I  Smith,  Lead.  Gas.  *  112,  perspicuously 
states  this  distinction :  "  Before  breach  the 
reason  why  an  assignee  cannot  take  advan- 
tage of  a  condition  really  depends  upon  the 
inherent  incapacity  of  the  condition  itself. 
But  after  breach  the  condition  itself  is  gone, 
and  there  arises  in  its  stead,  whatever  may 
be  its  terms,  in  the  case  of  freehold  estates, 
at  all  events  when  created  by  a  common-law 
■conveyance,  a  right  or  title  of  entry  which 
is  as  little  capable  of  assignment  as  the  con- 
dition, although  the  obstacle  to  its  assign- 
ment is  of  a  different  nature,  arising  out  of 
the  policy  of  the  common  law  and  the  pro- 
visions of  the  statute  of  maintenance,  which 
forbade  the  sale  or  transfer  of  claims  or 
•demands  unsustained  by  possession  and  test- 
ing solely  in  entry  or  action."  In  most  of 
the  states  of  the  Union  it  has  been  assumed 
that  the  English  doctrine  of  nontransfer- 
ability of  rights  of  entry  for  condition 
broken  is  the  law,  and  so  it  well  may  be  as 
to  attempted  transfers  before  breach;  but 
after  breach  it  would  seem  that  the  test 
must  be  the  existence  or  nonexistence  of  the 
English  law  as  to  maintenance.  Judge 
Uare,  after  the  passage  cited,  argues  that 
even  in  those  states  like  Pennsylvania, 
where  it  had  been  declared  that  the  English 
statutes  on  that  subject  had  never  been 
adopted,  an  incapacity  of  transfer  should 
still  be  maintained,  for  the  reason  that  the 
title  of  the  grantee  on  condition  will  en- 
dure until  re-entry;  but  the  argument  is 
aside  from  the  point.  It  is  not  the  land, 
but  the  right  of  entry,  that  is  the  subject 
of  the  transfer.  In  Pennsylvania,  after 
Judge  Hare  wrote,  the  question  came  be- 
fore the  supreme  court  for  decision,  and  it 
was  held,  in  a  case  where  the  condition  was 
reserved  to  the  grantor  and  his  assigns,  that 
the  right  of  entry  was  subject  to  sale. 
Rogers,  J.,  said:  "This  is  a  fair  case  for 
the  application  of  the  maxim,  Cessa/nte  m- 
tione  legis,  cessat  ipsa  lew."  McKissick  v. 
Pickle,  16  Pa.  140.  In  the  case  in  hand  it 
will  have  been  noticed  that  the  right  of 
entry  for  breach  of  condition  was  reserved 
to  the  assinis,  but  I  do  not  regard  that  as 
essential.  I  think  that  in  any  case,  wher- 
ever the  English  law  against  maintenance 
is  not  in  force,  a  right  of  entry  for  condition 
broken  should  be  held  transferable  after 
breach  of  the  condition.  Before  breach  I 
think  transfer,  to  be  legal,  must  be  author- 
ized by  legislation. 
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In  England,  as  before  stated,  by  32  Hen. 
VIII.  chap.  34,  the  benefit  of  condition  in 
leases  for  life  or  years,  reserving  rent,  was 
allowed  to  pass  with  the  reversion.  By  the 
wills  act  of  1837  (1  Vict.  chap.  20,  §  3)  all 
rights  of  entry  for  condition  broken  were 
made  devisable,  and  in  1844,  by  7  &  8  Vict, 
chap.  76,  §  5,  they  were  made  assignable. 
This  later  legislation  was  the  prototype  of 
an  enactment  in  this  state  approved  March 
14,  1851  (1  Gen.  Stat.  p.  881),  by  which, 
under  the  title  "An  Act  to  Authorize  the 
Transfer  of  Estates  in  Expectancy,"  such 
rights  were  included  within  an  authority  to 
devise,  convey,  assign,  or  charge  by  deed  con- 
tingent or  executory  interests  and  future  es- 
tates, and  interests  in  expectancy  in  lands, 
tenements,  and  hereditaments.  An  attempt 
was  made  in  the  recent  revision  of  some  of 
our  statutes  to  transfer  the  provisions  of 
this  one  to  the  "Act  Concerning  Convey- 
ances," where  it  appears  as  §  19  (Pamph. 
L.  1898,  p.  676)  ;  but,  as  the  repealer  of  the 
original  act  (Pamph.  L.  1898,  p.  711)  has 
the  similar  title  of  "An  Act  to  Repeal  Sun- 
dry Acts  Respecting  Conveyances,"  we  may 
disregard  this  attempt,  which  is  very  de- 
sirable, as  the  legislation  is  meant  to  em- 
brace devises,  assignments,  and  charges,  and 
the  new  title  may  be  deemed  to  be  inade- 
quate. The  difficulty  I  find  in  relying  in  all 
cases  on  this  statute  inheres  in  the  expres- 
sion that  it  is  only  on  the  happening  of  a 
contingency  that  a  right  is  to  vest  in  the 
transferee.  This  language  does  not  appear 
in  7  &  8  Vict.,  and  it  seems  to  me  that  its 
effect  must  be  to  limit  the  authority  of 
transfer,  as  far  as  rights  of  entry  for  condi- 
tion broken  are  concerned,  to  a  transfer  be- 
fore breach  of  the  condition,  and  that  is  the 
contention  of  the  plaintiff  in  error.  It  is 
suggested,  also,  that  the  proviso  in  the  act 
that  no  chose  in  action  shall  thereby  be 
made  assignable  at  law  excepts  rights  of 
entry,  after  breach,  from  its  operation;  but 
I  do  not  take  that  view.  Some  judges  have 
spoken  of  the  right,  after  breach,  as  a  mere 
chose  in  action,  but  the  designation  is  in- 
accurate. A  right  of  entry  is  an  interest 
in  land.  A  chose  in  action  is,  perhaps,  not 
definable  with  exactness,  but  it  certainly  is 
not  that.  It  does  not  extend,  even  under 
modern  legislation,  beyond  a  right  to  re- 
cover debt  or  damages  or  some  interest  in 
personalty.  The  Victorian  statute  included 
personal  property,  and  the  proviso  was  ap- 
propriate. It  probably  was  retained  in  our 
act  through  inadvertence,  unless  its  applica- 
tion was  intended  to  be  to  hereditaments 
having  some  characteristics  of  personalty. 
In  Cornelius  v.  Den  ex  dem,  /inns,  26  N.  J. 
L.  376,  our  statute  was  given  effect  in  the 
supreme  court  in  a  case  where  it  is  not  clear, 
from  the  opinion,  whether  the  devise  up- 
held was  before  or  after  breach.  The  deci- 
sion, of  course,  is  not  controlling  in  this 
court. 

But,  although  it  may  be  that  the  statute 
only  authorizes  a  transfer  before  breach,  I 
think  a  transfer  after  breach  is  also  valid 
for  the  reason  that  moved  the  supreme  court 
of  Pennsvlvania  to  a  like  decision.    I  would 
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not  say,  as  did  that  court,  that  a  right  of 
entry  can  be  levied  on  and  sold  in  execution, 
but  I  think  that  in  this  state  it  may  be 
tranaferred,  at  the  will  of  the  holder.  In 
Schonip  V.  Schencky  40  N.  J.  L.  195,  204, 
29  Am.  Rep.  219,  it  was  rightly  held  in  the 
supreme  court  that  the  English  law  against 
maintenance  is  not  in  force  in  New  JerGey. 
The  opinion  of  Chief  Justice  Beasley  in  that 
case  makes  this  very  clear.  He  says;  "  By 
the  act  of  November  24,  1792  (Pamph.  L. 
794 ) ,  Judge  Paterson  was  authorized  to  col- 
lect and  put  in  form  all  the  statutes  of  Eng- 
land and  of  this  state  which  then  remain^ 
in  force  here,  and  Mr.  Griffith,  in  referring 
to  the  revision  that  was  the  result  of  this 
authority,  says  that  the  compiler  '  omitted, 
as  inapplicable,  the  English  statutes  relative 
to  the  buying  and  selling  of  titles  (1  Rich. 

II.  chap.  9;  32  Hen.  VIII.  chap.  9),  as  he 
did  also  those  against  maintenance.    1  Edw. 

III.  chap.  14;  20  Eliz.  chap.  4,  etc.  Also  of 
Champerty,  3  Edw.  I.  chap.  25;  28  Edw.  I. 
chap.  11.'  The  question  then  arises.  What 
was  the  meaning  of  this  omission?  I  can 
perceive  no  other  solution  except  the  infer- 
ence that  Judge  Paterson  considered  them 
neither  a  part  of  the  statute  law  of  this 
state  nor  as  adapted  to  our  circumstances. 
By  the  Constitution  of  1776  it  was  declared, 
in  article  22,  *  that  the  common  law  of  Eng- 
land, as  well  as  so  much  of  the  statute  law 
as  have  been  heretofore  practised  in  this 
colony,  shall  still  remain  in  force,  until  they 
shall  be  altered  by  a  future  law  of  the  leg- 
islature;' and  when,  therefore,  this  particu- 
lar series  of  acta  was  not  comprised  in  this 
accurate  and  authentic  compilation  of  the 
laws  in  force,  it  seems  manifest  that  such 
leaving  out  was  a  meditated  exclusion.  If 
it  be  said  that  such  a  rejection  of  the  stat- 
ute law  did  not  affect  the  common  law,  and 
that  by  the  common  law  maintenance  was 
prohibited,  my  answer  is  that,  since  the  pub- 
lication of  the  body  of  selected  laws  just 
referred  to,  there  is  no  trace  of  the  preva- 
lence of  any  part  of  such  a  doctrine,  either 
in  our  practice,  judicial  dicta^  or  decisions. 
It  is  obvious  that  Mr.  Griffith  inferred  that 
the  entire  doctrine  of  maintenance  and 
champerty  was  thought  by  Judge  Paterson 
to  be  *  inapplicable  *  to  the  polity  of  this 
state.  And,  although  in  some  of  the  older 
legal  digests  and  commentaries  the  doctrine 
of  maintenance  is  said  to  be  a  part  of  the 
common  law.  nevertheless  I  am  strongly  of 
tlie  opinion  that  it  would  be  altogether  im- 
practicable to  ascertain  of  what  rules  such 
doctrine  consisted,  as  embodied  in  that  an- 
cient system."  He  then  goes  on,  most  eru- 
ditely, to  show  that  there  is  the  best  reason 
for  believing  that,  although  often  spoken 
of  as  appears  above  by  the  old  writers  as 
part  of  the  common  law,  maintenance  is  en- 
tirely the  creature  of  English  statutory  law, 
and  of  the  judicial  construction  of  such  law, 
and  that  the  consequence  is  that  when  this 
set  of  acts  was  designedly  left  out  of  our 
statute  book  there  existed  no  rational 
ground  for  the  contention  that  any  part  of 
the  law  of  maintenance  in  any  form  re- 
mained in  force  in  this  state.  He  points  out 
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also  the  destructive  effect  on  the  doctrine- 
of  the  act  of  March  17,  1713-14  (Paterson's 
Laws,  p.  6;  1  Gen.  Stat.  p.  877,  §  119)„ 
which  gives  to  the  gprantee  to  uses  '*  as  full 
and  ample  possession  "  of  lands  as  if  he  were 
"  possessed  thereof  by  solemn  livery  of  seisin 
and  possession."  That  statute  alone  seems- 
to  me  to  authorize  a  transfer  after  breadi 
of  a  right  of  entry  for  condition  broken.  It 
differs  from  the  English  statute  of  uses  in 
many  particulars,  being  far  more  liberal  in 
its  provisiona  Meliok  v.  Pidcock,  44  N.  J. 
Eq.  525,  542,  15  Atl.  3.  I  am  aware  that 
there  is  the  weight  of  the  opinion  of  Chief 
Justice  Green  in  the  supreme  court  in  the 
case  of  Den  ex  dem.  Southard  v.  Central 
R.  Co,  26  N.  J.  L.  13,  that  except  for  the  act 
of  March  14  1851,  there  could  be  no  such 
transfer,  but  this  aspect  of  the  case  was  not 
presented  to  his  mind. 

It  is  said  that  choses  in  action  have  al- 
ways been  held  in  this  state  to  be  "  not  a»^ 
signable'  at  law,  except  by  statute.  Such 
is  the  expression  used  in  an  opinion  in  this 
court.  Ruckman  v.  Cutwater ,  28  N.  J.  L. 
571.  Even  taken  literally,  that  would  not 
preclude  a  different  decision  as  to  rights  of 
entry  for  condition  broken;  for  there  are 
considerations  other  than  the  mere  prevai- 
tion  of  maintenance  that  have  influei^ed  the 
judicial  attitude  towards  choses  in  action. 
The  protection  of  the  rights  of  the  defend- 
ant against  the  assignor  has  been  the  main 
care  of  the  courts,  and  is  always  afforded 
in  enabling  statutes  such  as  that  of  this 
state.  2  Gen.  Stat.  p.  2591,  §  340.  But  all 
that  is  meant  by  such  an  expression  aa  that 
quoted  is  that  a  chose  in  action  was  not 
assignable  so  as  to  permit  the  assignee  to 
sue  in  his  own  name  in  a  court  of  law.  Sub- 
ject to  that  restriction,  even  in  England, 
from  a  very  early  day,  choses  in  action  have 
been  assignable  in  fact,  and  no  consideration 
of  the  prevention  of  maintenance  has  l>een 
allowed  to  prevail.  Dicey,  Parties,  67; 
Waldos  Pollock,  Contracts,  202;  Buller,  J., 
in  Masters  v.  Miller,  4  T.  R.  321,  340.  That 
there  was  no  inherent  nonassignability  ap- 
pears from  the  fact  that  the  restriction  was 
never  imposed  on  an  assignee  of  the  Crown. 
Ibid.  Chief  Justice  Hornblower  in  Allen  v. 
Pancoast,  20  N.  J.  L.  68,  cleared  up  the 
confusion  that  had  existed  on  the  subject, 
and  Carpenter,  J.,  in  Parsons  v.  Woodu>ard, 
22  N.  J.  L.  196,  206,  said  that  the  ancient 
rule  that  choses  in  action  were  not  assign- 
able only  remained  to  give  form  to  legal 
proceedings  to  collect  them,  so  that,  ordi- 
narily, it  was  necessary  to  sue  at  law  in 
the  name  of  the  original  claimant;  the 
holder  being  treated  rather  as  an  attorney 
than  as  assignee.  In  equity  any  posaibility, 
right,  or  expectancy  may,  for  valuable  con- 
sideration, be  assigned.  Bacon  v.  Bon/iam, 
33  N.  J.  Eq.  614.  I  can  see  no  reason  to 
deny  efficacy  at  law  to  a  conveyance,  devise, 
or  other  transfer  of  a  vested  right  of  entry. 
There  seems  to  be  no  technical  obstacle  in 
the  way  of  such  a  transfer,  and  there  cer- 
tainly is  no  other. 

We  are  next  to  inquire  if  there  can  be 
compulsory  partition  of  land  in  which  the 
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parties  have  only  a  right  of  entry  for  con- 
dition broken.  If  there  can  be  no  partition, 
then,  of  course,  there  can  be  no  judicial 
sale,  for  that  is  a  mere  alternative,  which 
must  be  resorted  to  where  lands  are  incapa- 
ble of  actual  partition.  I  am  of  the  opinion 
that  there  can  be  no  such  partition.  When 
this  case  was  before  the  supreme  court, 
Chief  Justice  Depue  said  that  by  the  act  of 
March  14,  1851,  the  mere  right  of  entry 
at  common  law  was  "converted  into  an  ac- 
tual estate."  With  deference  I  must  dis- 
pute that  proposition.  Whatever  the  scope 
of  the  act,  it  has  no  greater  effect  than  to 
permit  the  transfer  of  the  right;  it  does 
not  and  cannot  affect  its  nature.  In  De 
Peyster  v.  Michaely  6  N.  Y.  506,  57  Am. 
Dec.  470,  the  court  of  api^als  of  New  York 
held  that  the  enlargement  of  32  Hen.  VIII. 
chap.  34,  by  extending  it  to  conveyances  in 
fee  reserving  rent,  "only  authorized  the 
transfer  of  a  right,  and  did  not  convert  it 
into  a  reversionary  interest,  or  into  any 
other  estate."  A  division  of  the  reversion 
destroys  such  a  right,  though  assignable  un- 
der that  statute.  Co.  Litt.  216a;  Taylor, 
Land.  &  T.  §  296.  A  right  of  entiy  for 
condition  broken  is  inherently  indivisible. 
An  entry  by  one  of  two  or  more  joint  grant- 
ors would  inure  to  the  benefit  of  all,  and  it 
is  obvious  that  an  attempt  to  sever  the  joint 
right  before  entry  would  be  ineffectual  al- 
though doubtless,  where  the  right  is  as- 
signable, one  of  the  joint  owners  may  assign 
his  interest.  The  fact  of  such  assignment 
simply  puts  the  assignee  in  the  place  of  the 
assignor.  I  find  nothing  in  any  statute  of 
this  state  extending  partition,  or  sale  in  lieu 
thereof,  to  a  right  of  entry  for  condition 
broken.  Furthermore,  partition  normally 
can  be  judicially  compelled  of  such  lands 
only  as  are  in  the  possession  of  the  parties 
to  the  proceedings.  Stevens  v.  Enders,  13 
N.  J.  L,  271 ;  Re  Burroughs,  13  N.  J.  L.  284, 
note.  Our  legislation  extending  the  right  of 
partition  to  remaindermen  and  reversioners 
depends  upon  the  consent  of  the  owner  of 
the  particular  estate  in  posseswon.  Smith 
V.  Gaines,  39  N.  J.  Kq.  545.  Entry,  or  its 
equivalent,  is  essential  to  the  perfection  of 
the  right.  Probably  the  beginning  of  a  suit 
in  ejectment  will  suffice.  It  was  so  adjudged 
in  the  supreme  court  in  Cornelius  v.  Den  ex 
dem,  Ivins,  26  N.  J.  L.  376,  and  I  do  not 
question  that  decision,  but  until  entry,  or 
what  is  equivalent  thereto,  partition  of  the 
lands  involved  seems  to  me  impossible.  A 
right  of  entry  for  condition  broken  may  be 
waived.  The  English  statute  of  7  &  8  Vict., 
above  cited,  was  repealed  in  the  year  fol- 
lowing its  enactment.  The  present  act  of 
8  &  9  Vict,  chap.  106,  extends  only  to  "a 
right  of  entry,"  whether  "  immediate  or 
after,  and  whether  vested  contingent,  into 
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or  upon  any  tenements  or  hereditaments  in 
England  of  any  tenure."  In  Hunt  v.  Bishop, 
8  Kxch.  675,  it  was  held  that  the  new  stat- 
ute did  not  embrace  rights  of  entry  for  con- 
dition broken;  and  in  Jenkins  v.  Jones,  L. 
R.  9  Q.  B.  Div.  128,  131,  Jessel,  M.  R.,  sug- 
gests that  the  reason  why  a  right  of  entry 
for  condition  broken  is  not  assignable  by 
virtue  of  that  statute  is  that  it  was  at  the 
election  of  the  person  entitled  to  enter 
whether  he  would  take  advantage  of  the 
breach  of  the  condition.  It  was  not  yet  an 
estate.  It  was  said  in  the  supreme  court  in 
this  case  that  tne  grantee  of  an  estate  on 
condition  is  not  interested  in  the  partition 
proceedings,  and  that  a  decree  to  which  all 
persons  in  interest  are  parties  is,  as  against 
him,  effectual;  but  it  must  be  remembered 
that  the  matter  is  jurisdictional,  not  as  to 
persons  only,  but  as  to  subject-matter.  The 
doctrine  laid  down  in  the  opinion  of  Chief 
Justice  Beasley,  in  Munday  v.  Vail,  34  N. 
J.  L.  418,  which  has  become  a  classic  on  this 
subject,  applies  in  full  vigor. 

There  are  cases  holding  that  where  a  con- 
dition is  imposed  upon  an  estate  for  the 
benefit  of  other  lands  of  the  grantor  it  will 
pass  with  the  title  of  the  other  lands.  Mer- 
rifield  v.  Cohleigh,  4  Cush.  178,  is  such  a 
decision.  In  the  present  case,  had  the  sale 
been  of  the  lOO-acre  tract,  there  would  be 
room  for  argument  that  the  benefit  of  the 
condition  passed  to  the  purchaser ;  but  what 
was  attempted  was  an  independent  decretal 
sale  of  the  5i  acres  held  by  the  railway 
company. .  I  can  find  no  support  therefor. 

But  this  conclusion  does  not  dispose  of  the 
case  adversely  to  the  judgment.  The  pur- 
chasers at  the  sale  in  partition  already  held 
the  right  of  entry  in  common  with  Hume. 
Although  they  took  no  title  through  such 
attempted  sale,  their  previous  right  in  the 
property  remained.  In  their  bargain  and 
sale  deed  to  Bouvier  that  right  was  em- 
braced. Bouvier  and  Hume  then  held  in 
common  a  right  of  entry  or  alternative  suit. 
Either  could  exercise  that  right.  One  ten- 
ant in  common  may  alone  bring  ejectment 
2  Gen.  Stat.  p.  1285,  §  24.  If  the  defend- 
ant had  the  right  at  all  to  object  to  non- 
joinder of  the  other,  which  is  doubtful,  he 
could  only  do  so  by  notice,  under  §  37  of 
the  practice  act  (2  Gen.  Stat  p.  2539). 
Unless  otherwise  provided,  the  practice  in 
personal  actions  is  applicable  in  ejectment. 
2  Gen.  Slat  p.  1283,  §  9.  The  direction  to 
the  jury  was  not  erroneous. 

It  is  assigned  for  error  that  the  verdict 
was  against  the  clear  weight  of  evidence, 
but  that  is  not  assignable  for  error.  Flani- 
gan  v.  Guggenheim  Smelting  Co.  63  N.  fl. 
L.  647,  44  Atl.  762. 

/  shall  vote  to  affirm  this  judgment. 


7d8 


New  York  Coubt  of  Appeals. 


Oct., 


NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York  em  rel 
Louise  NORTH,  Appt., 

V. 

James  D.  FEATHERSTONHAUGH  et  al,, 
Reapta, 

(172  N.  T.  112.) 

1.  Whether  or  not  the  coiiBtriicttoii  of 
a  vrantte  curb  in  place  of  an  old  one 
of   blnestone   !■    nevr   -vrork  or    the   re« 

pair  of  old  work  Is  a  question  of  fact,  upon 
which  the  determination  of  the  trial  court  is 
not  reviewable  on  appeal. 

2.  The  determination  of  a  public  int- 
provement  coinmlssion  to  construct  a 
new  curb,  sustained  by  some  evidence  of  its 
necessity,  is  not  reviewable  by  the  courts, 
where  the  commission  has  statutory  author- 
ity to  construct  curbing  whenever  they  deem 
the  same  necessary,  and  whenever,  in  their 
Judgment,  the  public  convenience  requires  it. 

8.  No  illearal  burden  \m  placed  on  abnt- 
tinv  property  owners,  who  are  required 
to  bear  the  original  cost  of  street  paving,  by 
a  provision  In  the  paving  contract  requiring 
the  contractor  to  maintain  the  work  for  a 
period  during  which  such  a  pavement,  if  prop- 
erly laid,  ought  to  wear,  although  the  duty  to 
repair  pavements  is  by  statute  placed  on  the 
city  at  large. 

4.  Abuttinv  owners  anbject  to  a««ea«- 
ment  for  a  atreet  intproTenaent  can- 
not complain  that  the  specifications  re- 
quired compliance  with  the  labor  law  as  to 
hours  and  wages,  if,  before  the  bids  were 
received,  the  law  had  been  declared  unconsti- 
tutional, and  the  Improvement  commissioners 
announced  that  the  requirements  with  refer- 
ence to  it  would  not  be  enforced,  while  the 
successful  bidder  testifies  that  the  bid  was 
not  increased  by  reason  of  such  law. 

5.  A  provision  in  a  contract  for  street 
improvement  that  laborers  must  be  paid 
in  cash,  and  not  in  store  orders,  will  not  be 
held  to  be  unreasonable  or  Illegal  if  it  is  au- 
thorized by  statute. 

C  That  a  notice  of  hearing  as  to  a 
street  improvement  specified  a  brick 
pavement  will  not  invalidate  a  determina- 
tion to  pave  with  asphalt  and  set  a  new  curb, 
if  the  hearing  covered  those  matters,  and  the 
statute  empowered  the  commissioners  to 
change  or  modify  their  original  determina- 
tion in  reference  to  the  improvement. 

7.  The  proceedings  of  a  public  im- 
provement con&mission  in  awarding  a 
contract  for  street  improvement  are  not  re- 
viewable by  certiorari. 

(October  7,  1902.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Third  Department,  confirming  the 
determination    of    the   public    improvement 


commission  of  Ck)hoes  in  reference  to  a  pub- 
lic improvement.    Dismissed, 

The  facts  are  stated  in  the  opinion. 

ifr.  Iiewis  E,  Carr,  with  Messrs,  Mae- 
Iiean  it  Doyle,'  for  appellant: 

Certiorari  is  the  appropriate  remedy,  and 
brings  up  for  review  upon  this  appeal  the 
entire  proceedings  had  before,  and  taken  by, 
the  public  improvement  commission  of  the 
city  of  Cohoes  in  reference  to  the  paving 
and  recurbing  of  Saratoga  street,  including 
the  alleged  illegal  provisions  contained  in 
the  specifications  for  such  work. 

N.  Y.  Code  Civ.  Proc.  §§  2122,  2140;  Peo- 
ple ex  rel.  Ackerly  v.  Brooklyn,  8  Hun,  56; 
People  ex  rel.  Mitchell  v.  Lawrence,  54  Barb. 
589:  People  ex  rel.  Citizens*  Oaslight  Co. 
V.  Brooklyn  Bd.  of  Assessors,  39  N.  Y.  81; 
People  ex  rel.  Erie  d  G.  Valley  R.  Co.  v. 
Tubbs,  59  Barb.  401;  People  ex  rel.  Curtis 
V.  Utica,  05  Barb.  9;  Heywood  v.  Buffalo, 
14  N.  Y.  534;  People  ex  rel.  Cook  v.  Hil- 
drelh,  126  N.  Y.  360,  27  N.  E.  558. 

The  public  improvement  commission  being 
a  purely  statutory  body,  the  measure  of  its 
power  is  to  be  found  solely  in  the  legisla- 
tive act  which  called  it  into  being. 

Schenectady  v.  Union  College,  66  Hun, 
179,  21  N.  Y.  Supp.  147. 

The  determination  of  the  commission  to 
construct  granite  curb  along  Saratoga 
street  at  the  lot  owners*  expense  was  wi^- 
out  legal  authority.  It  was  not  new  work, 
but  a  repair  of  old  work. 

People  ex  rel.  Smith  v.  Brooklyn,  21  Barb. 
484. 

The  requirements  in  the  specifications 
that  bidders  must  observe  the  provisions  of 
the  labor  law  were  unwarranted  and  illegal. 

People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y. 
1,  52  L.  R.  A.  814,  59  N.  E.  716;  People  ex 
rel.  Treat  v.  Coler,  166  N.  Y.  144,  59  N.  E. 
776;  Meyers  v.  'Neio  York,  58  App.  Div. 
534,  69  N.  Y.  Supp.  529. 

The  requirements  of  the  specifications 
that  the  contractor  will  be  obliged  to  keep 
the  pavement  in  repair  without  expense  to 
the  city  for  a  period  of  eight  years  neces- 
sarily tended  to  impose  upon  property  own- 
ers additional  burdens,  and  were  univar- 
rauted  and  illegal. 

People  ex  rel.  Hall  v.  Maher,  56  Hun,  81, 
9  N.  Y.  Supp.  94;  Brown  v.  Jenks,  98  Cal. 
10,  32  Pac.  701;  Excelsior  Paving  Co.  v. 
Leach  (Cal.),  34  Pac.  116;  Portland  v. 
Bituminous  Paving  d  Improv.  Co.  33  Or. 
307,  44  L.  R.  A.  527,  52  Pac.  28;  McAUister 
V.  Tacoma,  9  Wash.  272,  37  Pac.  447,  658; 
Boyd  V.  Milwaukee,  92  Wis.  456,  66  N.  W. 


Note. — For  other  cases  In  this  series  as  to 
validity  of  guaranty  of  work  or  provision  for 
repairs  in  contract  for  street  improvement,  aee 
Portland  v.  Portland  Bituminous  Paving  &  Im- 
prov. Co.  (Or.)  44  L.  tt.  A.  627,  and  note- 
Robertson  V.  Omaha  (Neb.)  44  L.  R.  A.  534; 
State  ex  rel.  Wilson  v.  Trenton  (N.  J.  L.)  44 
L.  R.  A.  540 ;  Seaboard  Nat.  Bank  v.  Woesten 
<Mo.)  48  L.  R.  A.  279 ;  Barber  Asphalt  Paving 
«0  L.  R.  A. 


Co.  V.  Hezel  (Mo.)  48  L.  R.  A.  285;  Alameda 
Macadaml2ing  Co.  v.  Prlngle  (Cal.)  62  L.  B.  A. 
264;  Shank  v.  Smith  (Ind.)  65  L.  R.  A.  564; 
and  Blochman  v.  Spreckeis  (Cal.)  67  L.  R.  A. 
213. 

As  to  validity  of  statute  fixing  compensation 
which  city  must  pay  for  labor  or  other  service, 
see,  in  this  series,  People  em  rel.  Rodgers  v. 
Coler  (N.  Y.)  52  L.  R.  A.  814. 
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603;  Fehler  v.  Ooanell,  99  Ky.  380,  35  S.  W.* 
1125. 

The  requirement  in  the  specifications  in 
reference  to  the  payment  of  the  workmen  is 
unreasonable  and  void. 

Frorer  v.  People,  141  111.  171,  16  L.  R.  A. 
492,  31  N.  E.  395;  State  v.  Loomia,  115 
Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  360; 
People  ex  rel,  Rodgers  v.  Coler,  166  N.  Y. 
19,  62  L.  R.  A.  814,  59  N.  E.  716. 

Mr,  J.  Newton  Fiero,  with  Mr.  Walter 
H«  Wertime,  for  respondents  Featherston- 
haugh  et  al.: 

The  writ  of  certiorari  will  not  lie,  since 
the  public  improvement  act,  under  which  the 
action  complained  of  was  taken,  provides  an- 
other exclusive  remedy. 

The  proceedings  taken  by  the  public  im- 
provement commission  are  neither  judicial 
nor  quafii  judicial  in  their  character,  so  far 
as  their  determination  to  curb  and  pave  the 
street  in  question  is  concerned. 

People  ex  rel.  O'Connor  v.  Queers  County, 
153  N.  Y.  370,  47  N.  E.  790;  People  ex  rel. 
Kennedy  v.  Brady,  166  N.  Y.  44,  59  N.  E: 
701 ;  People  ex  rel.  Jamaica  v.  Queens 
County,  131  N.  Y.  468,  30  N.  E.  488. 

Certiorari  will  not  lie,  since  the  proceed- 
ing is  not  completed,  and  no  official  determi- 
nation or  adjudication  has  been  had. 

People  ex  rel.  Cuyler  v.  Palmyra,  3  Hun, 
549;  People  ex  rel.  Dickinson  v.  Livingston 
County,  43  Barb.  232. 

Where  the  relator  has  another  remedy, 
even  though  that  remedy  is  not  exclusive, 
the  writ  of  certiorari  will  not  lie  to  review 
the  proceedings  of  local  public  authorities 
with  reference  to  public  improvements. 

People  ex  rel.  Kitnhall  v.  St.  Lawrence 
County,  25  Hun,  131;  People  ex  rel.  Dick- 
inson v.  Livingston  County,  43  Barb.  232; 
Pcaple  ex  rrl.  Jamaica  v.  Queens  County. 
131  N.  Y.  468,  30  N.  E.  488;  People  ex  rei. 
fJage  v.  Lohnas,  54  Hun,  604,  8  N.  Y.  Supp. 
104 :  People  ex  rel.  Kilmer  v.  McDonald, 
4  Hun,   187. 

The  public  improvement  commission  has 
power  to  construct  the  curb  along  Saratoga 
street  at  the  expense  of  the  abutting  prop- 
erty owners:  and  its  action  was  legal, 
proper,  and  within  the  scope  of  its  author- 
ity. 

Elliott,  Roads  &  Streets,  pp.  335,  336, 
413;  Moran  v.  Troy,  9  Hun,  540;  Re  Fur- 
man  Street,  17  Wend.  649;  Denise  v.  Fair- 
port,  11  Misc.  202,  32  N.  Y.  Supp.  97;  Re 
Roberts,  25  Hun,  371;  2  Dill.  Mun.  Corp. 
4th  ed.  §  780,  p.  959. 

The  specifications  forming  part  of  the  con- 
tract requiring  the  contractor  to  keep  the 
pavement  in  repair  simply  constitute  a 
guaranty  as  to  the  character  of  the  work, 
and  not  an  agreement  for  subsequent  re- 
pairs such  as  are  required  to  be  made  by 
the  city. 

Kansas  City  v.  Hanson,  60  Kan.  833,  58 
Pac.  474;  Robertson  v.  Omaha,  65  Neb.  718, 
44  L.  R.  A.  534,  76  N.  W.  442 ;  Barber 
Asphalt  Paving  Co.  v.  XJlhnan,  137  Mo.  543, 
38  S.  \V.  458;  Allen  v.  Davenport,  107  Iowa, 
90,  77  N.  W.  532;  Wilson  v.  Trenton,  61  N. 
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J.  L.  599,  44  L.  R.  A.  540,  40  Atl.  575; 
Cole  v.  People,  161  111.  16,  43  N.  E.  607. 

An  improvement  contract  is  not  invalid, 
as  tending  to  increase  the  bids  of  contract- 
ors, and  thereby  impose  upon  abutting  own- 
ers a  burden  properly  resting  upon  the  gen- 
eral public  of  the  city,  merely  because  it 
contains  a  stipulation  that  the  contractor 
shall  bear  the  expense  of  repairs  during  a 
certain  period,  if  such  stipulation  is  in  ef- 
fect a  mere  guaranty  of  the  quality  of  the 
work  and  materials. 

Schenectady  v.  Union  College,  66  Hun, 
179,  21  N.  Y.  Supp.  147;  Brown  v.  Jenks, 
98  Cal.  10,  32  Pac.  701;  Osbum  v.  Lyons, 
104  Iowa,  160,  73  N.  W.  660;  Fehler  v. 
Gosnell,  99  Ky.  380,  35  S.  W.  1125;  Verdin 
V.  St.  Louis  (Mo.),  27  S.  W.  447. 

Mr.  Harry  T.  O'Brien,  for  respondent 
New  York  &  Bermudez  Co.: 

The  relator,  by  appearing  before  the  pub- 
lic improvement  conunission  and  requesting 
that  Saratoga  street  be  paved  with  asphalt 
block,  tacitly  assented  to  the  terms  of  the 
specifications  under  which  the  work  would 
be  done. 

Sentenis  v.  Ladew,  140  N.  Y.  463,  35  N. 
E.  661;  Lee  v.  Tillotson,  24  Wend.  337,  35 
Am.  Dec.  624;  Embury  v.  Conner,  3  N.  Y. 
511,  63  Am.  Dec.  325;  Re  Cooper,  93  N.  Y. 
507;  Conde  v.  Schenectady,  164  N.  Y.  258, 
68  N.  E.  130. 

Haight,  J.,  delivered  the  opinion  of  the 
court : 

The  court,  upon  the  petition  of  the  re- 
lator, issued  a  writ  of  certiorari  to  review 
the  proceedings  of  the  public  improvement 
commission  of  the  city  of  Cohoes  in  award- 
ing a  contract  to  the  New  York  &  Bermudez 
Company  to  curb  and  pave  Saratoga  street, 
in  that  city,  from  the  south  line  of  Newark 
street  to  the  Mohawk  river.  On  the  3l8t 
day  of  March,  1901,  the  public  improvement 
commission  of  the  city  of  Cohoes  caused  a 
map  and  general  plans,  with  the  specifica- 
tions of  the  work  to  be  done  for  the  paving 
and  curbing  of  Saratoga  street  in  that  city, 
to  be  filed  in  the  office  of  the  clerk  of  the 
city,  together  with  an  estimate  by  the  en- 
gineer of  the  cost  of  the  improvement.  They 
then  passed  resolutions  unanimously  direct- 
ing the  improvement  to  be  made,  and  that 
notice  be  given  for  a  hearing  of  all  persons 
interested.  Thereupon  a  notice  was  pub- 
lished in  the  official  paper  of  the  city,  in  ac- 
cordance with  the  provisions  of  the  statute, 
of  the  determination  made  by  the  commis- 
sioners to  pave  Saratoga  street  between  the 
points  named  with  vitrified  brick,  and  to 
construct  a  granite  curb  on  each  side  of  the 
street,  with  receiving  basins,  etc.,  and  that 
a  meeting  of  the  commission  would  be  held 
at  their  rooms  in  the  city  hall  on  the  4th 
day  of  April,  1901,  to  hear  all  persons  in- 
terested in  the  improvement.  On  the  day 
named  for  the  meeting  the  relator  and  others 
appeared  and  filed  a  protest  against  the  con- 
struction of  the  curbs  with  granite,  and 
asked  that  the  bluestone  curbing,  already  in, 
be  retained,  and  also  filed  a  request  that  the 
pavement  be  made  of  asphalt  blocks  instead 
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of  vitrified  bricks.  Thereupon  the  he&ring 
was,  upon  the  request  of  the  relator,  ad- 
journed until  the  10th  of  April,  1901,  at 
which  time  the  testimony  of  several  wit- 
nesses was  taken,  bearing  upon  the  question 
of  the  necessity  of  the  change  from  blue- 
stone  to  granite  curbing.  At  the  conclusion 
of  the  testimony  there  was  a  further  ad- 
journment until  the  24th  of  April,  1901,  at 
which  time  bids  were  received,  pursuant  to 
a  notice  previously  published,  inviting  bids 
for  the  proposed  improvement  with  granite 
curbing,  and  with  the  paving  of  either  sheet 
asphalt,  asphalt  blocks,  granite,  Medina 
sandstone,  repressed  vitrified  brick,  and 
pressed  vitrified  block.  The  relator  then 
made  further  objections  to  the  proceedings, 
covering  all  the  points  which  we  shall  here- 
inafter consider.  Thereupon  the  bids  were 
opened,  and  subsequently  the  contract  was 
awarded  to  the  New  York  &  Bermudez  Com- 
pany to  pave  the  street  with  sheet  asphalt 
and  to  construct  the  curbs  of  granite  for 
the  sum  of  $34,753.72. 

The  public  improvement  commission  of  the 
city  of  Cohoes  was  created  by  chapter  227 
of  the  Laws  of  1898,  and  derives  its  powers 
from  the  provisions  of  that  act,  as  amended 
by  chapter  550  of  the  Laws  of  1899,  chapter 
213  of  the  Laws  of  1900,  and  chapter  632  of 
the  Laws  of  1901.  The  amendment  of  1901, 
having  become  a  law  after  the  contract  here- 
in referred  to  was  issued,  need  not  now  be 
considered.  The  commission  being  a  statu- 
tory body,  we  shall  assume  that  the  meas- 
ure of  its  powers  is  confined  to  the  legisla- 
tive acts  which  called  it  into  being. 

The  first  contention  on  behalf  of  the  re- 
lator is  that  the  determination  of  the  com- 
mission to  construct  a  granite  curb  along 
Saratoga  street  at  the  lot  owners^  expense 
was  without  legal  authority,  and  was  not 
new  work,  but  the  repair  of  old  work.  We 
regard  this  contention  as  raising  a  question 
of  fact,  which  was  disposed  of  by  the  court 
below,  and  is  not  reviewable  in  this  court. 
The  evidence  tended  to  show  that  the  old 
curbing  was  of  bluestone;  that  some  por- 
tions of  it  had  been  in  use  for  many  years 
and  were  badly  out  of  repair;  that  none  of 
it  was  set  in  a  concrete  base,  so  as  to  pre- 
vent water  from  getting  underneath;  that 
the  commissioners  had  determined  to  put 
the  pavement  and  curbing  upon  a  concrete 
ba&ie;  that  bluestone  is  composed  of  layers, 
some  of  which  admit  of  the  penetration  of 
water,  and  when  it  freezes  the  stone  is  lia- 
ble to  crack;  that  in  case  of  cracking  it 
would  necessitate  the  taking  up  of  the  curb- 
ing out  of  the  concrete,  and  the  insertion  of 
nevv  curbing,  which  would  largely  increase 
the  original  cost;  that  granite  curb,  when 
dressed  and  set  in  concrete,  does  not  allow 
water  to  reach  its  base;  and  that  it  is  not 
subject  to  cracking  or  deterioration  by  rea- 
son of  the  action  of  water  or  frost.  After 
the  conclusion  of  the  testimony  upon  the 
subject,  the  commissioners  made  a  personal 
examination  of  the  existing  curbing,  and 
thereafter  determined  to  construct  the  new 
curb    of   granite    instead   of    bluestone.     In 
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the  determination  were  "that  in  their  opin- 
ion, for  the  pavement  on  a  concrete  base,  it 
would  be  necessary  to  use  a  curb  stronger 
than  the  bluestone,  and  a  stone  which  is  not 
a  layer  or  sandstone;  that,  in  their  opin- 
ion, the  water  falling  upon  the  top  of  blue- 
stone  curb  frequently  gets  in  between  the 
layers,  and  a  frost  occurring  under  those 
conditions  will  separate  the  layers,  and  it 
is,  in  their  opinion,  impossible  to  distin- 
guish between  bluestone  which  will  separate 
and  one  which  will  not."  We  think  it  can- 
not \ie  held  that  there  was  not  any  evidence 
to  sustain  the  determination  of  the  commis- 
sioners. Under  the  statute  the  commission 
is  given  power  to  cause  any  street  and 
highway  in  the  city  to  be  paved,  **and  to 
construct  any  and  all  curbstones  at  the  curb 
line  which  it  may  deem  necessary  for  prop- 
erly paving  or  re^SLving"  Section  4.  Also 
the  said  commission  shall  have  power  to 
pave  any  street,  highway,  etc.,  and  to  con- 
struct all  necessary  curbstones  for  the  pur- 
pose of  such  paving,  "when  and  wherever 
the  public  convenience  in  their  judgment 
requires  the  same."  Section  6.  It  will 
thus  be  seen  that  the  statute  provides  for 
the  construction  of  curbing  by  the  commis- 
sioners whenever  they  deem  the  same  neces- 
sary, and  whenever  the  public  convenience 
in  their  judgment  requires  it ;  and  the  com- 
missioners, as  we  have  seen,  have  exercised 
their  judgment  upon  the  evidence  to  which 
we  have  alluded,  and  determined  that  it  was 
for  the  liest  interest  of  the  public  that  the 
curbing  should  be  constructed  of  granite. 
No  question  of  law  arises  thereon  which  we 
think  is  reviewable  in  this  proceeding. 

In  the  next  place,  it  is  contended  that  the 
requirement  of  the  specifications  that  the 
contractor  will  keep  the  pavement  in  reoair 
without  expense  to  the  rity  for  a  period  of 
eight  years  necessarily  tended  to  impose  up- 
on the  property  owners  burdens  which  were 
unwarranted  and  illegal.  Under  t^e  stat- 
ute one  half  of  the  expense  of  paving  the 
street  was  required  to  be  borne  by  the  real 
estate  adjacent  and  contiguous  to  that  part 
of  the  street  which  the  commissioners  deter- 
mined to  pave,  and  the  other  half  waa  to  be 
paid  by  the  city  at  large.  The  specifica- 
tions complained  of  are  as  follows: 

Years  Guariuity  of  Maintenance. 
The  contractor  will  be  required  to  keep 
all  his  work  in  repair  for  the  period  of  eight 
years  from  and  after  its  acceptance  by  the 
city,  without  expense  to  the  city.  Vrom 
the  date  of  the  acceptance  of  the  work  by 
the  city  the  contractor  guarantees  the  as- 
phalt pavement,  that  he  will  keep  it  in  repair 
for  the  period  of  eight  years  as  a  part  of 
the  cost  of  the  work;  that  is  to  say,  that« 
from  a  date  commencing  with  the  acceptance 
of  the  work  by  the  city  to  a  date  eight  years 
subsequent  thereto,  he  will  maintain  the  as- 
phalt pavement.  The  maintenance  consists 
in  repairs,  renewals,  and  furnishing  mate- 
rials necessary  to  maintain  the  surface  of 
the  street  paved  by  the  contractor,  at  all 
times,  in  a  perfect  state  of  uniformity;  the 
uniformity  of  the  street  to  be  equal  to  that 
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possessed  by  it  when  first  accepted,  and  to 
be  sufficient  to  present  no  marked  hollows 
or  projections,  and  not  to  admit  of  water 
standing  in  depressions  either  on  the  crown 
of  the  street  or  in  the  cutters.  The  surface 
of  the  street  shall  not  snow  any  cracks,  scal- 
ing off,  or  other  signs  of  disintegration  by 
any  action  of  the  elements,  and  the  pave- 
ment shall  not  show  any  wear  greater  than 
is  usual  with  asphalt  pavement  of  the  best 
quality  under  equally  heavy  traffic.  All  im- 
perfect work  in  the  pavement,  consisting  of 
open  joints,  cracks,  scaling. off,  or  any  other 
fiigns  of  failure,  whenever  found,  are  to  be 
repaired  in  such  manner  as  is  prescribed 
heretofore  for  asphalt  pavement. 

Then  follow  provisions  for  restoring  the 
pavement  when  the  street  has  been  opened 
by  permission  of  the  city  or  by  water  com- 
missioners or  abutting  owners,  but  for  such 
restoration  the  contractor  is  to  be  compen- 
sated. 

In  the  case  of  People  ex  rel.  Hall  v. 
^faher,  5(5  Hun,  81,  9  N.  Y.  Supp.  94,  the 
general  term  held  that  an  ordinance  of  the 
city  providing  for  the  pavement  of  the 
street,  containing  a  provision  requiring  the 
contractor  to  agree  to  keep  the  pavement  in 
repair  for  seven  years  after  its  acceptance 
by  the  city"  without  expense  to  the  city,  was 
in  effect  a  charge  of  the  cost  of  repairs  up- 
on the  property  of  abutting  owners,  and  was 
in  violation  of  the  provision  of  the  charter 
which  charges  such  expense  upon  the  city 
at  large.  It  will  readily  be  seen  that  the 
question  raised  is  one  of  considerable  im- 
portance to  the  public,  especially  to  the 
cities  whose  charters  provide  for  the  con- 
struction of  pavement  m  streets  at  the  ex- 
pense of  the  abutting  owners  of  real  prop- 
erty, or  the  property  benefited,  and  that  the 
pavement,  when  constructed,  shall  be  kept  in 
repair  at  the  expense  of  the  city.  Our  at- 
tention has  been  called  to  no  case  in  this 
court  in  which  the  question  has  been  de- 
cided. In  the  case  of  Gilmore  v.  l/tica,  131 
N.  Y.  26,  29  N.  E.  841,  the  case  of  PeopU 
ex  rel.  Hall  v.  Maker,  56  Hun,  81,  9  N.  Y. 
Supp.  94,  was  distinguished,  but  the  court 
apparently  carefully  refrained  from  approv- 
ing of  the  conclusion  there  reached.  In 
other  jurisdictions  the  decisions  appear  to 
be  in  conflict.  The  cases  of  Brovm  v. 
Jenks,  98  Cal.  10,  32  Pac.  701;  Excelsior 
Paving  Co,  v.  Leach  (Cal.)  34  Pac.  116; 
Portland  v.  Bituminous  Paving  d  Improv. 
Co.  33  Or.  307,  44  L.  R.  A.  527,  62  Pac.  28; 
McAllister  v.  Tacoma,  9  Wash.  272,  37  Pac. 
447.  658;  Boyd  v.  Milwaukee,  92  Wis.  456, 
06  N.  W.  603, — ^may  be  said  to  be  in  accord 
with  the  doctrine  of  the  case  of  People  ex 
rel.  Hall  v.  Maker,  56  Hun,  81,  9  N.  Y. 
Supp.  94.  The  cases  which  may  be  said  to 
entertain  a  different  view  are  Kansas  City 
V.  Hanson,  00  Kan.  833,  58  Pac.  474;  La- 
Ikam  V.  Wilmette,  168  111.  153,  48  N.  E. 
311;  Cole  v.  People,  161  111.  16,  43  N.  E. 
607:  Allen  v.  Davenport,  107  Iowa,  90,  101, 
77  N.  W.  532;  Osburfi  v.  Lyons,  104  Iowa, 
160,  73  N.  W.  650;  State,  Wilson,  Prosecut- 
or, v.  Trenton,  60  N.  J.  L.  394,  38  Atl.  635, 
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Affirmed  in  61  N.  J.  L.  599,  44  L.  R.  A.  540, 
40  Atl.  575;  Barber  Asphalt  Paving  Co.  v. 
Ullmun,  137  Mo.  543,  38  S.  W.  458;  fifea- 
board  Nat.  Bank  v.  Wocsten,  147  Mo.  467, 
48  L.  R.  A.  279,  48  S.  W.  939;  Barber  As- 
pkalt  Paving  Co.  v.  Hezel,  155  Mo.  391,  48 
L.  R.  A.  285,  56  S.  W.  449;  Skank  v.  Smitk, 
157  Ind.  401,  65  L.  R.  A.  564,  61  N.  E.  932; 
Barber  Aspkali  Paving  Co.  v.  French,  158 
Mo.  534,  54  L.  R.  A.  492,  58  S.  W.  934. 
In  the  case  of  Kansas  City  v.  Hanson,  60 
Kan.  833,  58  Pac.  474,  the  contractor  agreed 
to  maintain  in  good  order  the  pavement  for 
five  years  after  its  acceptance,  and  te  make 
all  repairs  which  may,  from  any  imperfec- 
tion in  the  work  or  material,  or  from  any 
crumbling  or  disintegration,  become  neces- 
sary within  that  time.  It  was  further 
agreed  that  whenever  any  repairs  were  made 
necessary,  from  the  construction  of  sewers 
laying  of  pipes  or  telegraph  wires,  or  from 
any  disturbances  of  the  pavement  by  parties 
acting  under  permit  of  the  city  engineer, 
the  contractor  should  restore  the  street,  and 
receive  pay  therefor.  Under  this  contract, 
Doster,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  says:  "We  feel  quite  clear  that 
the  instrument  should  be  construed  as  an 
agreement  to  make  such  repairs  only  as  be- 
came necessary  on  account  of  indifferent 
workmanship  or  defective  material  used  by 
the  contractor.  In  other  words,  it  is  a 
guaranty  by  the  contractor  of  the  quality 
of  the  material  used,  and  the  character  of 
the  work  performed  by  him.  The  taking  by 
the  city  council  of  such  a  guaranty  cannot, 
in  law,  be  held  to  increase  the  cost  of  the 
pavement,  or  to  impose  upon  the  property 
owners  payment  for  future  repairs."  In 
Latham  v.  Wilmette,  168  111.  163,  48  N.  E. 
311,  the  specifications  provided  that  the 
contractor  shall,  without  extra  compensa- 
tion, keep  in  repair  for  a  period  of  two 
years  after  its  acceptance,  by  making  good 
any  settlement  or  derangement  of  lines  or 
grades  of  curbs,  gutters,  and  crossings,  and 
by  replacing  defective  materials  or  work  in 
curbs,  gutters,  crossings,  and  pavements. 
It  was  held  that  "this  specification  is  no 
more  than  a  guaranty  that  the  work  has 
been  properly  done,  and  the  contractor 
makes  the  agreement  to  repair  if  defective." 
In  the  case  of  Cole  v.  People,  161  III.  16^  43 
N.  E.  607,  the  provisions  of  the  bond  re- 
quired the  contractor,  without  further  com- 
pensation, to  **keep  in  continuous  good  re- 
pair all  pavement  laid  under  this  contract 
for  a  period  of  five  years."  Justice  Ma- 
gruder,  in  delivering  the  opinion  of  the 
court,  says:  "The  provision  complained  of, 
which  is  quoted  above,  is  merely  a  warranty 
or  guaranty  of  the  fitness  of  the  material 
for  the  use  intended.  There  is  nothing  in 
the  provision  to  indicate  that  any  of  the 
money  raised  by  special  toxation  is  to  be  ap- 
plied to  the  purpose  of  maintaining  the 
pavement  and  keeping  it  in  repair."  In  the 
case  of  Barber  Asphalt  Paving  Co.  v.  Ull- 
man,  137  Mo.  543,  38  S.  W.  458,  the  con- 
tract for  paving  included  an  agreement  to 
maintain  the  pavement  without  further  cost 
for   five  years.     It  was  held  that  the  con- 
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tract  did  not  thereby  put  upon  the  adjacent 
property  owners  any  part  of  the  cost  of  re- 
pairing; that  the  contract  was  a  guaranty, 
and  nothing  more,  for  a  sound  pavement  at 
the  outset.  In  the  case  of  Wilson  v.  Tren- 
ton, the  contract  guaranteed  the  endurance 
of  the  pavement  for  a  period  of  five  years, 
and  the  contractor  a^eed  to  maintain  it  in 
good  condition,  at  his  own  expense,  during 
that  period.  It  was  held  that  the  repairs 
contemplated  by  the  provisions  of  the  con- 
tract were  only  those  which  arise  from  lack 
of  durability  of  the  pavement,  and  that  such 
provision  does  not  impose  upon  landowners 
abutting  upon  the  street  any  burden  other 
than  that  of  having  the  pavement  weir  con- 
structed at  the  outset.  We  do  not  deem  it 
necessary  to  specifically  refer  to  the  other 
cases  above  cited. 

The  paving  companies,  in  their  endeavor 
to  induce  municipal  governments  to  adopt 
their  pavement,  are  not  slow  in  making  rep- 
resentations as  to  its  character  and  durabil- 
ity, and  it  would  seem  proper  that  some 
remedy  should  be  preserved  to  the  munici- 
palities by  which  they  can  enforce  their  con- 
tracts and  the  representations  of  paving 
companies  in  this  regard.  It  is  true  that 
the  ntunicipalities  may  employ  inspectors  to 
watch  the  pavement  as  it  is  laid,  but  this 
right  has  not  proved  to  be  an  adequate  pro- 
tection to  the  cities.  Contractors  are  anx- 
ious to  make  a  large  profit  out  of  their  con- 
tracts, and  the  temptation  is  strong  to  use 
cheap  material  and  slight  the  work  when- 
ever it  is  possible  for  them  to  do  so.  In  as- 
phalt pavement,  its  durability  depends  very 
largely  upon  the  character  of  the  work,  the 
condition  of  the  foundation  for  the  pave- 
ment, and  the  nii.vture  of  the  material 
used;  and  it  is  not  difficult  on  the  part  of 
the  companies  to  deceive  the  inspectors  in 
regard  thereto.  A  guaranty  on  the  part  of 
the  company  as  to  the  durability  of  the 
pavement  a  fiords  a  simple  and  complete 
remedy,  which  fully  protects  the  public; 
and,  when  the  time  for  which  the  guaranty 
continues  is  no  longer  than  the  ordinary 
durability  of  the  pavement  when  laid  with 
the  best  workmanship  and  material,  it  is  not 
in  contravention  of  the  provisions  of  a 
municipal  charter  requiring  repairs  to  be 
made  at  the  expense  of  the  city  at  large. 
Returning  to  a  consideration  of  the  speci- 
fications, we  find  them  headed  by  the  words, 
"Years  Guaranty  of  Maintenance."  Then 
follows  a  provision  to  the  effect  that  the 
contractor  will  be  required  to  keep  all  his 
work  in  repair  for  a  period  of  eight  years. 
Then,  again,  the  contractor  **guarantees  the 
asphalt  pavement."  that  he  will  keep  it  in 
repair  "as  a  part  of  the  cost  of  the  work." 
Then,  again,  the  specifications  proceed  to 
detine  what  is  meant  by  "keeping  in  repair," 
— that  he  is  to  maintain  uniformity  of  sur- 
face, and  allow  no  hollows  or  projections 
that  will  admit  of  water  standing  in  the  de- 
pressions, and  the  surface  of  the  street  shall 
not  crack,  scale  off.  or  disintegrate  by  the 
actioh  of  the  elements,  and  shall  show  no 
wear  greater  than  is  usual  to  asphalt  pave- 
ment of  the  best  quality  in  equallv  hea\'y 
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traffic;  all  imperfect  work,  consisting  of 
open  joints,  cracks,  scaling  off,  or  signs  of 
failure,  is  to  be  repaired.  Then,  again,  the 
displacement  or  derangement  caused  by  cuta 
or  trenches  made  by  others,  or  the  authority 
of  the  city,  shall  be  paid  for.  There  does 
not  appear  to  be  any  controversy  that  the 
asphalt  pavement,  properly  constructed 
with  proper  material  upon  a  concrete  base. 
will  remain  in  good  condition  for  the  period 
named  in  the  specifications,  or  even  for  a 
longer  time.  And  we  think  the  repairs  re- 
quired by  the  contract  have  reference  to 
making  good  the  imperfect  work  done,  or 
the  defective  material  used  therein, — ^in 
other  words,  that  it  is  in  effect  a  guaranty 
as  to  the  quality  and  character  of  the  pave- 
ment. If  we  are  correct  as  to  this  construc- 
tion of  the  specifications,  it  follows  that  no 
additional  burden  was  imposed  upon  the 
abutting  property  owners  by  reason  of  the 
eight -year  requirement. 

It  is  further  contended  that  the  require- 
ment of  the  specifications  that  bidders  must 
observe  the  provisions  of  the  labor  law  in- 
validates   the    contract.     The    specifications 
invite  the  attention   of  contractors    to   the 
public  act  relating  to  the  limitation  of  the 
daily  service  of  laborers  and  mechanics  up- 
on the   public   works  of   the  cities    of    the 
state,  an«l  then  quote  various  provisions  of 
the  labor  law,  among  which  are  the  provi- 
sions   to   the   effect   that   **con tractors    will 
punctually  pay  workmen,  who  shall  be  em- 
ployed by  them  upon  the  work  under  their 
contract,  in  cash  currency,  and  not  in  what 
is     denominated     store     pay     or   orders.'' 
The  specifications  then  call  attention  to   §§ 
3  and  13  of  the  statute   (Laws  1897,  chap. 
41.3),  and  state  that  the  contracts  will    be 
void  and  of  no  effect  unless  these  provisions 
are  complied  with.     The  provisions  referred 
to  fix  eight  hours  as  a  legal  day's  work,  and 
provide  that  the  wages  shall  not  be  less  than 
the  prevailing  rate  for  a  legal  day's  work, 
and  that  preference  of  employment  shall  he 
given  to  citizens  of  the  state.     The  specifi- 
cations evidently  were  prepared  before  the 
decision  of  our  court  was  rendered   in  the 
case  of  People  ex  rel.  Rodgers  v.  Colei\  166 
X.  Y.  1,  52  L.  R.  A.  814,  59  N.  E.  716.  in 
which  it  was  held  that  the  provision  of  the 
labor  law  requiring  the  payment  of  the  pre- 
vailing rate  of  wages  was  unconstitutional 
and   void.     The    bids,    however,     were    not 
made  up  and  handed  in  until  after  this  de- 
cision.    Before  the  bids  were  made,  notice 
was  given  to  the  contractors  that  the  com- 
mission would  not  enforce  the  provisions  of 
the  labor  law  which  had  been  declared  un- 
constitutional,   and    that     the    commission 
would  not  enforce  any  of  the  provisions  of 
that  law  which  may  thereafter  be  declared 
unc.'onstitutional.       The     bids     were     then 
made,  and  the  superintendent  of  the  Xew 
York  &  Bermudez  Company,  the  company  to 
whom  the  contract  was  subsequently  award- 
ed, swears  that  in  the  bid  of  his  company. 
submitted  to  the  public  improvement  com- 
mission, no  item  was  included  by  reason  of 
the  specification  providing  for  an  observance 
of  the  p^o^i»ions  of  the  Tabor  law.  nor  wa:» 
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the  price  set  for  the  work  increased  in  any 
wise  by  reason  of  such  provisions.  The 
contract  entered  into  only  provides  that  the 
contractor  will  faithfully  comply  with  all 
the  provisions  of  the  labor  law  of  the  state 
which  may  now  be  in  force.  The  decision 
of  this  court  in  the  Kodgers  Case  having 
been  previously  rendered,  the  provision  of 
the  labor  law  with  reference  to  the  payment 
of  the  prevailing  rate  of  wages  was  not  in 
force  at  the  time  the  bids  were  made  or  the 
contract  executed.  The  fact  that  the  com- 
nii**sioners  gave  notice  that  they  would  not 
attempt  to  enforce  the  labor  law,  which  the 
court  had  held  unconstitutional,  and  the 
further  fact  that  the  bid  made  by  the  com- 
pany to  whom  wad  awarded  the  contract 
was  not  increased  by  reasons  of  the  provi- 
sions of  that  law,  indicate  very  clearly  that 
the  taxpayers  of  the  city,  or  the  abutting 
owners  upon  the  street  sought  to  be  im- 
proved, have  suffered  nothing  by  reason  of 
the  provisions  of  the  labor  law  to  which  at- 
tention was  called  in  the  specifications. 
Some  of  the  provisions  of  the  labor  law  are 
undoubtedly  constitutional  and  are  still  in 
force,  and  consequently  the  provisions  of  the 
contract  to  the  effect  that  the  contractor 
will  observe  those  provisions  which  may 
now  be  in  force  furnish  no  ground  for  just 
complaint.  A  contract,  the  consideration  of 
which  is  based  upon  a  statute  which  is  un- 
constitutional, is  doubtless  void.  But  the 
contract  in  this  case  does  not  depend  upon 
the  labor  law  for  its  consideration.  The 
provisions  of  that  statute  incorporated  into 
the  specifications  are  extraneous  matters 
which  have  no  material  effect  upon  the  main 
provisions  of  the  contract,  and  cannot  affect 
those  provisions  unless  it  may  tend  to  in- 
crease the  cost  of  the  work.  The  contract- 
ors must  be  presumed  to  have  known  the 
law,  and  consequently  to  have  known  that 
the  provision  with  reference  to  the  rate  of 
wages  was  unconstitutional.  They  are 
deemed,  therefore,  to  have  made  their  bid 
with  this  understanding,  even  independent 
of  the  notice  which  was  given  to  them  by 
the  commissioners.  Their  bid  was  not  in 
fact  increased  by  reason  of  the  labor  law, 
as  appears  from  the  testimony  to  which  we 
have  alluded.  We  think,  therefore,  that  the 
provisions  of  the  labor  law  which  have  been 
held  unconstitutional  may  be  eliminated 
from  the  specifications,  and  that  the  con- 
tract may  stand  unimpaired  and  in  full 
force  and  virtue.  This  was,  in  effect,  held 
in  the  case  of  People  ex  rel.  Rodger s  v. 
Coler,  166  N.  Y.  1,  52  L.  R.  A.  814,  59  N. 
£.  716.  In  that  case  the  contractor  sought 
a  peremptory  writ  of  mandamus  to  compel 
the  comptroller  to  deliver  to  him  a  warrant 
on  the  chamberlain  for  the  amount  due  him 
upon  the  contract,  which  was  a  contract  in 
nil  essential  features  like  the  one  now  under 
conpideration.  The  comptroller  refused  to 
deliver  the  warrant  for  the  reason  that  the 
contractor  had  not  complied  with  the  pro- 
visions of  the  contract,  which  required  him 
to  pay  the  laborers  employed  by  him  the 
prevailing  rate  of  wages.  It  was  held  that 
that  provision  of  the  labor  law  which  had 
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been  incorporated  into  the  contract  was  un- 
constitutional and  void,  but  that  the  re- 
maining part  of  the  contract  was  in  full 
force,  and  the  mandamus  was  ordered  to  be 
issued. 

The  provision  of  the  specifications  to  the 
effect  that  laborers  must  be  paid  in  cash,' 
and  not  in  store  orders,  is  a  requirement  of 
the  statutes  which  as  yet  has  not  been  con- 
demned in  this  state.  Tlie  objection  taken 
to  this  specification  was  that  it  is  errone- 
OU.S,  unreasonable,  illegal,  and  unauthorized. 
It  is  not  unreasonable  or  illegal  if  author- 
ized by  a  statute.  Our  attention  has  been 
called  to  no  provision  of  this  or  any  of  the 
charters  of  the  cities  of  this  state  which 
permits  the  treasurer  or  other  financial  of- 
ficer of  a  municipal  government  to  keep  a 
store,  and  pay  the  employees  of  the  city 
with  orders  on  the  store.  It  may  be  differ- 
ent, however,  with  contractors;  but,  as  we 
have  seen,  this  specification  is  required  by 
the  statute,  and  no  objection  was  taken  up- 
on the  ground  that  the  statute  was  unconsti- 
tutional, and  it  is  not  the  practice  of  this 
court  to  determine  the  constitutionality  of 
statutes  unless  the  question  is  distinctly 
raised  by  the  record. 

Finally,  it  is  contended  that  the  determin- 
ation of  the  commissioners  to  pave  with 
sheet  asphalt  and  to  curb  with  granite  was 
made  by  the  commission  without  an  oppor- 
tunity of  the  abutting  property  owners  to  be 
heard  on  such  determination.  It  is  true 
that  in  the  notice  given  for  a  hearing  it  was 
stated  tliat  the  commission  had  determined 
to  pave  with  vitrified  brick,  and  a  hearing 
was  had  upon  that  notice.  The  hearing, 
however,  covered  all  matters  pertaining  to 
the  improvement,  the  kind  of  pavement  to 
be  used,  as  well  as  the  kind  of  curbing. 
The  statute  makes  provision  for  the  hear- 
ing, and  then  concludes:  "Said  commission 
shall  have  the  power  to  change,  alter,  add 
to  or  modify  their  first  and  original  deter- 
mination in  reference  to  such  improvement, 
and  shall  also  have  the  power  and  right  to 
change  their  opinion  in  reference  to  what 
portion  of  the  whole  expense  should  be  paid 
by  local  assessment."  Laws  1899,  chap. 
550,  §  4.  After  the  hearing  it  appears  that 
the  commission  did  change  their  determina- 
tion as  to  the  character  of  the  pavement  it 
would  adopt,  and  finally  concluded  to  use 
sheet  asphalt  instead  of  brick. 

Other  questions  have  been  discussed  in 
the  briefs  of  counsel,  which  we  have  consid- 
ered; but  they  present  no  error  that  requires 
a  reversal  of  the  proceedings,  and  we  do  not 
deem  it  necessary  to  specifically  refer  to 
them. 

In  view  of  the  fact  that  a  large  number  of 
persons  will  become  interested  as  taxpayers 
when  an  assessment  is  made  to  pay  for 
the  improvement  contracted  for,  we  have 
thought  it  wise  to  consider  this  case  upon 
the  merits.  We  are,  however,  of  the  opin- 
ion that  the  proceedings  sought  to  be  re- 
viewed are  neither  judicial  nor  quasi  judi- 
cial, and  therefore,  under  the  well-settled 
Tu]es.  are  not  subject  to  review  by  certio- 
rari.    People    ex    rel.    Jamaica    v.    Queens 
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County,  131  N.  Y.  468,  30  N.  E.  488;  People  \ 
ex  rcl.  O'Connor  v.  Queens  County,  153  X. 
Y.  370,  374,  47  N.  E.  790. 

The  appeal  should  therefore  he  dismissed^ 
u:ith  costs. 

Parker,    Ch.    J.,    and    Gray,    O'Brien^  i 
Vanny  CiiUen,  and  Werner,  JJ.,  concur. 


PEOPLE  of  the  SUte  of  New  York  ex  rel. 
Charles  E.  CORKRAN,  Appt,, 

Jamea  L.  HYATT,  Respt. 
(172  N.  Y.  176.) 

1.  The  poorer  -vrlitnit  Independent  na- 
tion* have  to  snrrender  crlntlnala  to 
other  nation*  as  a  matter  of  favor  or  com- 
ity is  not  possesaed  by  the  states  of  the 
Union,  and  no  person  can  be  surrendered  by 
one  state  to  another  unless  the  case  falls 
within  the  provisions  of  the  United  States 
Constitution. 

SB.  A  person  i^ho  vi-aa  not  corporeally 
prevent  In  the  demanding  state  at  the 
time  of  the  commission  of  a  crime  with 
which  he  is  charged  is  not  a  fugitive  from 
justice  In  another  state  within  the  meaning 
of  the  United  States  Constitution  requiring 
the  delivery  up  of  fugitives  from  Justice  for 
punishment. 

3.  The  presence  of  an  alleared  erlm- 
inal  In  a  Mtate  for  a  single  day 
after  the  alleged  commission  of  the  crime, 
and  nearly  a  year  before  the  institution  of 
any  proceedings  against  him,  is  not  sufficient 
to  require  his  surrender  by  another  state,  in 
which  he  Is  found,  as  a  fugitive  from  justice. 

4.  The  deterntinatlon  by  the  governor 
that  a  person  whose  rendition  for  trial  on  a 
criminal  charge  Is  sought  by  another  state  Is 
a  fugitive  from  justice  Is  reviewable  by  ha- 
beas corpus. 

6.  A  crime  mtIII  not  be  presumed  to 
have  been  comntltted  on  a  day  ivhen 
accused  ivas  In  the  state,  for  the  pur- 
pose of  upholding  extradition  proceedings 
against  him  as  a  fugitive  from  justice,  if  the 
Indicment  charges  Its  commission  on  an  earli- 
er date,  and  no  claim  or  suggestion  is  made 
of  error  in  the  charge. 

{Uaight  and  Werner,  J  J.,  diaaent.) 


(October 


1902.) 


APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an  order 
of  a  Special  Term  for  Albany  County  dis- 
missing a  writ  of  habeas  corpus  which 
sought  relator's  discharge  from  custody  to 

Note. — For  a  cnne  In  this  series  holding  that 
the  constructive  preRence  of  an  accused  In  the 
state  where  the  crime  Is  committed  Is  not  suflB- 
clent  to  make  him  a  fugitive  from  justice  from 
that  state,  see  State  v.  Hall  (N.  C.)  28  L.  R.  A. 
2S0. 

On  the  general  subject  as  to  who  are  fugi- 
tives subject  to  extradition,  see  note  to  the  case 
of  State  V.  Hall  (N.C.)  28  L.  R.  A.  289.  and 
the  later  cases  of  Re  Sultan  (N.  C.)  28  L.  R.  A. 
294;  Drinkall  v.  Spiegel  (Conn.)  S6  L.  R.  A. 
486;  Ex  parte  Tod  (S.  D.)  47  L.  R.  A.  560. 
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which  he  had  been  committed  in  extradition 
proceedings.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moot,  Spracve,  Browmell,  A 
Maroy,  for  appellant: 

The  constructive  presence  of  Charles  £. 
Corkran  in  the  state  of  Tennessee,  or  his  con- 
structive participation  in  the  alleged  cnmes, 
is  not  sufficient  to  sustain  the  sovemor's 
warrant,  or  require  that  he  be  ddlTered  to 
representatives  of  the  state  of  Tennessee,  to 
be  carried  to  that  state  for  trial. 

Spear,  Extradition,  pp.  311,  312;  State  v. 
Jackson,  1  L.  R.  A.  370,  36  Fed.  258 ;  Jones 
v.  Leonard,  50  Iowa,  106,  32  Am.  R«p.  116; 
Re  Mohr,  73  Ala.  503,  49  Am.  Rep.  63;  WU- 
cox  V.  Nolze,  34  Ohio  St.  520;  Hart  man 
V.  Aveline,  63  Ind.  344,  30  Am.  Rep.  217; 
Re  Jackson,  2  Flipp.  189,  Fed.  Cad.  No. 
7,125;  Ex  parte  Smith,  3  McLean,  121,  Fed. 
Cas.  No.  12,968;  State  v.  Hall,  115  N.  C. 
811,  28  L.  R.  A.  289,  20  S.  E.  729;  Ew  parte 
Reggel,  114  U.  S.  042,  29  L.  ed.  250,  5  Sup. 
Ct.  Rep.  1148;  Re  MitcheU,  4  N.  Y.  Grim. 
Rep.  596. 

The  fact  that  the  relator  went  to  the  Bt^te 
of  Tennessee  July  2,  1901,  for  lawful  busi- 
ness purposes,  and  was  there  durinj^  that 
day,  and  then  went  to  the  state  of  Tennes««ee 
again  on  the  16th  or  17th  day  of  July,  1901, 
and  remained  one  day,  and  then  returned  to 
his  home,  does  not  furnish  evidence  of  guilt, 
or  evidence  that  he  was  fleeing  from  justice. 

2  Moore,  Extradition,  §  584. 

An  alibi,  like  the  absence  of  accused  from 
a  state  when  a  crime  is  committed,  is  a  per- 
fect legal  defense. 

People  V.  Lyon,  99  N.  Y.  210,  1  N.  E.  763. 

Messrs.  Soherer  &  DowiiSy  for  respond- 
ent: 

A  person  charged  with  crime  may  be  ex- 
tradited, although  he  was  not  within  the  de- 
manding state  at  the  time  of  the  con> mis- 
sion of  the  alleged  offense. 

P^ple  cw  rel.  Post  v.  Cross,  135  N.  Y. 
641,  32  N.  E.  246;  Roberts  v.  Reilly,  116  U. 
S.  80,  97,  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291 ; 
Streep  v.  United  States,  160  U.  S.  128-133, 
40  L.  ed.  365-369,  16  Sup.  Ct.  Rep.  244 ;  Re 
Adams  (N.  Y.)  7  Law  Rep.  386;  Adams  v. 
People,  1  N.  Y.  173;  Reg.  v.  Jacohi,  46  L..  T. 
N.  S.  595,  note;  Re  Cook,  49  Fed.  833,  146 
U.  S.  183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep.  40. 

The  crime  charged  in  the  indictments  here- 
in was  the  crime  of  grand  larceny,  committed 
by  false  pretenses.  The  relator  could  have 
committed  the  crime  within  the  state  of 
Tennessee,  although  never  physically  present 
within  that  state. 

4.dams  v.  PeopU,  1  N.  Y.  173;  State  v. 
Qrady,  34  Conn.  118;  Com.  v.  Whit-i.  123 
Mass.  430,  25  Am.  Rep,  116;  Com.  v.  Smith, 
11  Allen,  243;  Lindsey  v.  State,  38  Ohio  St, 
507;  United  States  v.  Davis,  2  Sumn.  482, 
Fed.  Cas,  No.  14.932:  People  ex  rel.  Draper 
V.  Pinherton,  77  N.  Y.  245;  People  ex  reL 
Jourdan  v.  Donahue,  84  N.  Y.  438 ;  Re  Scraf- 
ford,  59  Hun,  320,  12  N.  Y.  Supp.  943;  Re 
Bloch,  87  Fed.  981 ;  Re  Keller,  36  Fed.  681 ; 
State  ex  rel.  Burner  v.  Richter,  37  Minn. 
436,  35  N.  \V.  9;  Hihler  v.  State,  43  Tex 
197;  Kingsbury's  Case,  106  Mass.  223;   Re 
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Voorhees,  32  N.  J.  L.  141 ;  Drinkall  v.  Spie- 
gel, 68  Conn.  441,  36  L.  R,  A.  486,  36  Atl. 
830. 

The  supreme  court  is  limited  on  habeas 
corpus  to  review  but  one  question,  namely, 
the  question  of  identity. 

People  ex  rel,  Broderick  v.  Morton,  166 
N.  Y.  136,  41  L.  R.  A.  231,  50  N.  E.  791; 
Re  Dames,  168  N.  Y.  101,  66  L.  R!  A.  866, 
61  N.  E.  118;  People  em  rel.  Burhy  v.  Eovo- 
land,  166  N.  Y.  282,  41  L.  R.  A.  838,  40  N. 
K  776;  Terlinden  v.  Ames,  184  U.  S.  270, 
278,  46  L.  ed.  634,  641,  22  Sup.  a.  Rep.  484. 

Onllen,  J.,  delivered  the  opinion  of  the 
court: 

The  relator  was  arrested  and  held  under 
a  mandate  or  warrant  of  the  governor  of  this 
state  issued  on  the  requisition  of  the  govern- 
or of  the  state  of  Tennessee  for  the  delivery 
of  the  relator  as  a  fugitive  from  justice. 
The  mandate  of  the  governor  recites  that  it 
has  been  represented  to  him  that  the  relator 
stands  charged  in  the  state  of  Tennessee  with 
having  committed  the  crime  of  larceny  and 
faJse  pretenses  in  the  county  of  Davidson, 
and  that  he  had  fled  from  said  state  and 
taken  refuge  in  the  state  of  New  York.  By 
stipulation  between  the  parties  it  was  eon- 
ceaed  that  the  indictments  attached  to  the 
requisition  papers  under  which  the  governor 
issued  his  warrant  were  found  on  the  26th 
day  of  February,  1902,  and  that  the  alleged 
crimes  charged  in  the  indictments  were  com- 
mitted on  May  1,  1901,  May  8,  1901,  and 
June  24,  1901,  respectively.  At  the  hearing 
had  on  the  return  of  the  writ  of  habea:3  cor- 
pus it  was  further  stipulated  between  the 
parties  that  the  relator  was  not  in  the  state 
of  Tennessee  at  the  time  of  the  commission 
of  any  of  the  offenses  charged  a^inst  him, 
but  in  the  state  of  Maryland,  which  was  his 
residence.  It  appeared  by  his  testimony 
that  he  went  to  Nashville,  in  Tennessee, 
on  the  2 J  day  of  July,  1901,  to  accept 
the  resignation  of  one  Albright,  the 
president  and  treasurer  of  the  American 
Hardwood  Company,  in  which  the  relator 
was  interested,  and  was  then  elected  presi- 
dent of  the  company  in  said  Albright's  stead; 
that  that  evening  he  left  Nashville,  and 
never  was  again  in  the  state  of  Tennessee, 
except  passing  through  there  on  the  16th  or 
17th  of  July.  It  is  not  claimed  that  the  of- 
fenses for  which  the  extradition  of  the  relator 
was  sought  were  committed  when  he  was  in 
the  state  of  Tennessee,  but  it  is  contended 
that,  though  not  corporeally  present  at  the 
time  of  the  commission  of  the* offense,  he 
may  nevertheless  be  properly  surrendered  as 
a  fugitive  from  the  justice  of  that  state 
where  it  was  committed. 

It  is  to  be  premised  that  the  power  of  a 
government  to  punish  tor  extraterritorial 
crimes  is  a  very  different  question  from  that 
of  its  right  to  require  the  surrender  to  it 
from  foreign  countries,  for  trial  and  pun- 
ishment, persons  alleged  to  have  committed 
such  offenses.  Some  governments  assume  to 
impose  the  obligations  of  their  penal  laws, 
either  in  whole  or  part,  on  their  citizens,  no 
matter  where  they  may  be.  We  have  a  nota- 
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ble  example  of  this  rule  in  the  recent  pun- 
ishment of  a  British  peer  for  an  alleged  big- 
amy committed  in  the  United  States.  Some 
governments  assume  to  go  even  further,  and 
punish  an  alien  for  an  offense  committed 
against  their  citizens,  though  the  offense  is 
committed  in  a  foreign  jurisdiction.  Pub- 
licists and  writers  on  international  law  dif- 
fer greatly  as  to  the  right  of  the  government 
to  punish  for  offenses  committed  without 
its  territory.  A  full  review  of  this  sul^ect 
is  to  be  found  in  the  work  of  Mr.  John  Sas- 
sett  Moore,  late  assistant  secretary  of  state 
of  the  United  States,  on  ''Extraterritorial 
Crime."  The  power  of  any  government  to 
punish  for  such  an  offense  necessarily  de- 
pends upon  its  abilitv  to  obtain  possession 
of  the  defendant;  and,  though  eacli  govern- 
ment assumes  to  define  its  own  powers,  still 
it  may  be  restrained  by  the  action  of  the 
government  of  which  the  offender  is  a  citi- 
zen, invoked  on  his  behalf,  as  was  the  case  in 
the  controversy  between  this  country  and 
Mexico  in  relation  to  which  the  report  of 
Mr.  Moore  was  written.  Not  so  with  ex- 
tradition between  the  states  of  the  Union. 
It  is  not  governed  by  international  law,  but 
depends  solely  on  the  provisions  of  the  Con- 
stitution of  the  Unit^  States  and  the  act 
of  Congress  made  from  it.  The  power  of  a 
state  to  punish  a  fugitive  from  justice  after 
obtaining  custody  of  his  person  depends  in 
no  way  on  how  that  custody  was  obtained. 
Even  if  the  offender  has  been  kidnapped  in 
another  state  and  brought  within  the  ter- 
ritory of  the  prosecuting  state,  that  fact  does 
not  affect  the  jurisdiction  of  the  latter  to 
punish  him  for  the  offense.  Ker  v.  Illinois, 
119  U.  S.  436,  30  L.  ed.  421,  7  Sup.  Gt.  Rep. 
226;  Cook  v.  Hart,  146  U.  8.  183,  36  L.  ed. 
934,  13  Sup.  Ct.  Rep.  40.  Nor  will  a  person 
be  relieved  from  prosecution  at  the  interven- 
tion of  the  state  from  which  he  was  abducted 
by  violence.  Mahon  v.  Justice,  127  U.  S. 
700,  32  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204.  In 
Lascelles  v.  Georgia,  148  U.  S.  537,  37  L. 
ed.  549,  13  Sup.  Ct.  Rep.  687;  it  was  said: 
"If  the  fugitive  be  regarded  as  not  lawfully 
within  the  limits  of  the  state  in  respect  to 
any  other  crime  than  the  one  on  which  his 
surrender  was  effected,  still  that  fact  does 
not  defeat  the  jurisdiction  of  its  courts  to 
try  him  for  other  offenses,  any  more  than  if 
he  had  been  brought  within  such  jurisdiction 
forcibly  and  without  any  legal  process  what- 
ever." It  was  there  held  that  interstate 
rendition  did  not  depend  on  comity  or  con- 
tract, but  on  the  provisions  of  the  Constitu- 
tion of  the  United  States.  It  will  thus  be 
seen  that  the  condition  of  a  citizen  of  one 
state,  surrendered  to  another  for  criminal 
prosecution,  has  not  the  safeguards  which 
exist  in  international  extradition,  for  the 
surrendering  state  is  without  any  standing 
to  intervene  in  his  behalf,  however  much  its 
process  may  have  been  abused.  Therefore,  it 
necessarily  follows  that  no  person  can  or 
should  be  extradited  from  one  state  to  an- 
other unless  the  case  falls  within  the  consti- 
tutional provision,  and  that  the  power  which 
independent  nations  have  to  F«irrender  crim- 
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inals  to  other  notions  as  a  matter  of  favor 
or  comity  is  not  possessed  by  the  states. 

The  provision  of  the  Constitution  of  the 
United  States  (art.  4,  §  2,  subd.  2)  is:     ''A 
person  charged  in  any  state  with  treason, 
felony  or  other  crime,  who  shall  flee  from 
justice,  and  be  found  in  another  state,  shall, 
on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up,  to 
be  removed  to  the  state  having  jurisdiction 
of  the  crime.'*    Under  this.  Congress  has  en- 
acted (Rev.  Stat.  §  5278,  U.  S.  Comp.  SUt. 
1001,   p.   3597):     **Whenever  the  executive 
authority  of  any  state  or  territory  demands 
any  person  as  a  fugitive  from  justice,  of  the 
executive  authority  of  anv  state  or  terri- 
tory to  which  such  person  has  fled,  and  pro- 
duces a  copy  of  an  indictment  found  or  an 
affidavit    .     .     .    charging    the  person  de- 
manded with  having  committed  treason,  fel- 
ony, or  other  crime,  certified  as  authentic  by 
the  governor  or  chief  magistrate  of  the  state 
or  territory    from    whence    the    person    so 
charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  state  or  territory 
te  which  such  person  has  fled  te  cause  him  te 
be  arrested    .     .    .    and  te  cause  the  fugi- 
tive te  be  delivered    .    .    ."    It  will  be  seen 
that,  to  authorize  or  require  a  stete  te  sur- 
render te  another  state  an  alleged  offender, 
it  is  necessary,  not  only  that  such  person 
stand  charged  with  crime,  but  that  he  has 
fled  from  justice.    What  constitutes  a  fugi- 
tive from  justice  has  been  the  subject  of 
much  discussion  by  eminent  text-writers,  and 
of  many  decisions  by  the  courte  and  by  the 
governors  of  the  several  stetes.    There  seems 
to  be  substantial  unanimity  in  all  the  au- 
thorities on  one  proposition, — that,  to  be  a 
fugitive  from  justice,  a  person  must  have 
been  corporeally  present  m  the  demanding 
stete  at  the  time  of  the  commission  of  the 
alleged  crime.     "The  case,  and  the  only  case, 
for  which  the  Constitution  provides,  is  that 
of  a  person  who  is  charged  with  crim^.  in 
one  stete,  and  who  flees  to  and  is  found  in 
another   state.     This   is   the   whole   of   the 
case."     Spear,  Extradition,  311.     "The  ques- 
tion of  constructive  presence  at  the  commis- 
sion of  a  crime  has  frequently  arisen  in  the  ' 
case  of  obtaining  money  or  goods  by  false 
pretenses,  and  it  has  been    held  that    such 
presence  in  the  demanding  stete  is  not  suffi- 
cient as  a  basis  for  a  requisition  for  the  sur- 
render of  a  person  as  a  fugitive  from  jus- 
tice, although,  if  the  person  charged  were  to 
come  within  the  jurisdiction  of  that  stete, 
he  might  be  arrested  and  punished  for  the 
false  pretenses  there  committed  while  he  was 
corporeally  elsewhere."     Moore,  Extradition, 
§  584.     In  Ex  parte  Reggel,  114  U.  S.  642, 
29  L.  ed.  260,  5  Sup.  Ct.  Rep.  1148,  it  was 
said  by  Mr.  Justice  Harlan :     "Undoubtedly, 
the  act  of  Congress  did  not  impose  upon  the 
executive  authority  of  the  territory  the  duty 
of  surrendering  the  appellant,  unless  it  was 
made  to  appear  in  some  proper  way  that  he 
was  a  fugitive  from  justice.     In  other  words, 
the  appellant  was  entitled,  under  the  act  of 
Congress,  te  insist  upon  proof  that  he  was 
within  the  demanding  stete  at  the  time  he  is 
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alleged  te  have  committed  the  crime  chai^ged, 
and  subsequently  withdrew  from  her  juris- 
diction, BO  that  he  could  not  be  reached  by 
her  criminal  process."    In  Roberts  v.  ReiUy, 
116  U.  S.  80,  29  L.  ed.  644,  6  Sup.  Ct.  Rep. 
291,  it  is  said  by  Mr.    Justice    Matthews: 
"To  be  a  fugitive  from  justice,  in  tiie  sense  of 
the  act  of  Confess  r^:ulating  the  subject 
under  consideration,  it  is  not  necessary  that 
the  party  charged  should  have  left  the  state 
in  which  the  crime  is  alleged  to  have  been 
committed,  after  an  indictment  found,  or  for 
the  purpose  of  avoiding  a  prosecution  antici- 
pated or  begun,  but    simply  that,    having 
within  a  state  committed  that  which  by  its 
laws  constitutes  a  crime,  when  he  is  sought 
te  be  subjected  to  ite  criminal  process  to  an- 
swer for  his  offense  he  has  left  ite  jurisdic- 
tion, and  is  found  within  the  territoiy  of 
another."     In  Re  Voorhees,  32  N.  J.  L.  141, 
a  furtive  is  designated  as  one  "who  commits 
a  crime  within  a  stete  and  withdraws  him- 
self from  such  jurisdiction."    In  Wilcom  v. 
Nolze,  34  Ohio  St.  520,  it  is  said,  referring 
to     the    constitutional     provision:     'These 
words,  teken,  as  they  must  be,  in  their  nat- 
ural and  obvious  sense,  do  not  include  a  case 
of  constructive  presoice  in  the  demanding 
state,  and  constructive  flight  therefrom,  but 
relate  only  to  a  case  where  the  accused  is 
actually  present  in  the  demanding  stete  at 
the  time  ne  commite  the  act  of  which  com- 
plaint  is   made."    The   same  principle  has 
been  held    in    Hartman   v.  Aveline,  63  Ind. 
344,  30  Am.  Rep.  217;  Jones  v.  Leonard,  50 
Iowa,  106,  32  Am.  Rep.  116;  1^  Mokr,  73 
Ala.  503,  49  Am.  Rep.  63;  Re  Jackson,  2 
Flipp.   183,  Fed.  Cas.  No.  7,125;   Ex  parti 
Smith,  3  McLean,  121,  Fed.  Cas.  Na  12,968. 
It  is  steted  in  a  note  found  in  Mr.  Moore's 
work  on  Extradition  (p.  948)  that  '*the  in- 
terstate extradition  conference  held  in  New 
York  City  in  August,  1887,  refused  to  adopt 
a  recommendation  to  the  governors  of  the 
various   stetes    and    territOTies  that  no  de- 
mand be  complied  with  where  the  fleeing  was 
constructive,  on  the  ground  that  the  deci- 
sions of  the  courts  already  covered  the  case." 
Hibler  v.  State,  43  Tex.  197,  is  not  in  con- 
flict with  these  authorities,  for  there  a  fugi- 
tive from  justice  was  defined  to  be  "a  per- 
son who  commits  a  crime  in  one  state,  for 
which  he  is  indicted,  and  departe  therefrom, 
and  is  found  in  another  stete."     The  only 
case  cited  as  authority  for  a  contrary  doc- 
trine is  Re  Cook,  49  Fed.  833,  reported  in 
the  Supreme  Court  as  Cook  v.  Hart,  146  U, 
S.  183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep.  40; 
In  the  opinion  there  delivered  by  the  dis- 
trict judge   it   is   said:     "One  may  commit 
an  offense  against  a  stete  upon  whose  soil 
he  has  never  set  his  foot."     I  have  already 
said  this  may  be  true,  but  it  does  not  deter- 
mine the  question  whether  the  <^ender  is  a 
fugitive  from  justice.     In  that  case  the  peti- 
tioner was  under  arrest  in  Wisconsin,  nav- 
ing  been  ejEtradited  by  the  governor  of  the 
stete  of  Illinois.    He  sought  relief  from  im- 
prisonment by  writ  of  habeas  corpus  from 
the  United  Stetes  circuit  court  for  Wiscon- 
sin.    The  question  of  the  propriety  of  his 
extradition  was  therefore  not  properly  before 
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the  court,  and  the  decision  of  the  circuit 
court  remanding  the  relator  was  affirmed  by 
the  Supreme  Court  on  the  express  ground 
that  it  was  immaterial  how  the  relator's 
presence  in  Wisconsin  had  been  secured; 
that  it  was  sufficient  that  at  the  time  of  the 
writ  he  wa«  subject  to  ita  territorial  juris- 
diction. Nor  did  the  case  in  fact  require 
from  the  learned  judge  the  statement  cited. 
The  relator  was  charged  with  having,  as  a 
banker,  fraudulently  received  deposits.  He 
had  been  in  the  state  of  Wisconsin  a  few 
days  before,  and,  knowins  the  bank  to  be  in- 
solvent, gave  his  clerks  directions  to  receive 
deposits.  His  subsequent  departure  from 
the  state,  under  all  the  authorities,  made 
him  a  fugitive  from  justice. 

The  question  discussed  has  never  been 
passed  upon  by  the  courts  in  this  state,  but 
has  been  considered  by  several  of  our  gov- 
ernors. In  Re  Mitohellf  4  N.  Y.  Crim.  Rep. 
696,  will  be  found  an  opinion  by  Governor 
Hill  on  an  application  for  the  extradition  of 
Thomas  Mitchell.  Mitchell  was  charged 
with  having  committed  manslaughter  in 
Jersey  City,  by  reason  of  his  ownership  of 
an  imsafe  building  in  that  place,  which  fell 
and  killed  four  persons.  It  appeared  that 
Mitchell  had  not  been  in  New  Jersey  for 
some  weeks  prior  to  the  accident.  The  gov- 
ernor refused  to  extradite  him,  holding  that 
'the  actual  presence  of  the  accused  party  in 
the  demanding  state  at  the  time  of  the  com- 
mission of  the  alleged  offense  is  a  jurisdic- 
tional fact."  This  view  has  been  accepted 
by  the  governors  of  Massachusetts,  of  Mary- 
land, of  Tennessee,  and  of  Illinois.  See  Moore, 
Extradition,  §  579  et  seq.  It  is  claimed  that 
this  court  has  held  a  contrary  doctrine  in 
Adams  v.  People,  1  N.  Y.  173.  The  defend- 
ant, Adams,  was  indicted  and  convicted  for 
obtaining  money  under  false  pretenses  un- 
der a  fraudulent  warehouse  receipt,  which  he 
transmitted  from  Chillicothe,  in  Ohio,  to  the 
prosecutors,  merchants  in  New  York  City. 
The  case  in  no  respect  involved  the  question 
of  the  constitutional  obligation  of  the  gov- 
ernor of  Ohio  to  surrender  the  defendant  to 
the  authorities  of  the  state  of  New  York, 
but  only  of  the  power  of  this  state  to  pun- 
ish him  after  having  secured  jurisdiction 
of  his  person.  Under  the  authorities  al- 
ready cited  from  the  Supreme  Court  of  the 
United  States,  it  was  of  no  importance  how 
the  jurisdiction  of  his  person  was  obtained. 
If  the  relator  was  not  otherwise  subject  to 
extradition  to  the  state  of  Tennessee,  be- 
cause he  was  not  personally  present  in  that 
state  at  the  commission  of  the  alleged  of- 
fenses, his  subsequent  presence  in  the  state 
for  a  single  day,  nearly  a  year  before  the  in- 
stitution of  any  prosecution  against  him, 
could  give  that  state  no  right  to  require  his 
surrendep.  The  question  is  whether  he  is  a 
fugitive  from  justice,  not  whether  the  courts 
of  the  state  of  Tennessee  have  jurisdiction 
of  his  alleged  offenses.  That  jurisdiction 
they  had  at  all  times,  if  at  all,  provided  they 
could  secure  his  person.  I  am  at  a  loss  to 
imagine  how  a  man's  voluntary  visit  to  a 
state  can  constitute  him  a  fugitive  from  the 
state,  when  he  was  not  such  before.  1  con- 
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sider  it  as  having  exactly  the  contrary  ef- 
fect. If  there  be  any  force  in  this  occur- 
rence, it  must  be,  not  in  his  going  into  the 
state,  but  in  his  failing  to  remain  there.  It 
is  not,  however,  sup^ested  that  he  in  any  re- 
spect offended  against  the  laws  of  Tennes- 
see while  present  there.  He  went  there  for 
a  specific  purpose,  and,  his  business  accom- 
plished, immediately  left.  It  is  not  pre- 
tended that  his  stay  was  curtailed  or  that 
I  he  left  the  state  on  account  of  any  suspicion 
'  of  a  prosecution.  Would  he  have  been  lia- 
ble to  extradition  because,  on  a  journey  to 
New  Orleans,  his  route  passed  through  the 
state  of  Tennessee  T  Such  a  result  seems  to 
me  utterly  unreasonable.  No  distinction 
can  be  drawn  between  the  two  cases.  In 
the  Oflwe  of  Adams,  already  referred  to,  the 
prisoner  sought  discharge  from  arrest  by  ha- 
beas corpus;  and  the  opinion  of  Judge  Van- 
derpoel,  of  the  superior  court  of  the  city  of 
New  York,  denying  the  application,  is  found 
in  7  Law  Rep.  386.  Adams  came  volunta- 
rily into  the  state,  and,  after  making  an  en- 
gagement to  meet  one  of  the  prosecutors, 
suddenly  left  the  state,  and  failed  to  keep 
his  engagement.  The  decision  proceeded  on 
the  ground  that  the  evidence  justified  the 
inference  that  the  prisoner  prematurely  de- 
parted from  the  state  with  the  view  of  avoid- 
ing arrest  and  prosecution  for  his  crime. 
The  case  has  not  escaped  criticism,  though 
its  doctrine  may  be  correct  when  limited  to 
the  facts  of  the  ca^e;  that  is  to  say,  a  de- 
parture from  the  state  to  avoid  prosecution, 
of  which  there  is  no  suggestion  in  the  case 
before  us.  In  truth,  however,  the  questions 
discussed  by  the  court  were  not  properly  be- 
fore it  at  all.  They  could  have  been  raised 
in  the  state  of  Ohio,  but  not  in  New  York. 
It  is  urged  that  this  doctrine  of  the  neces- 
sity of  corporeal  presence  in  the  state  where 
the  offense  is  alleged  to  have  been  commit- 
ted will  render  the  several  states  asylums  for 
criminals,  the  effect  of  whose  offenses  is  in- 
jury to  property  or  persons  in  other  states. 
There  is  no  practical  danger  of  the  kind. 
It  may  be  safely  stated  that  nearly  every 
state,  as  well  as  our  own,  punishes  crimes 
committed  within  the  state,  although  the  re- 
sults of  the  crimes  are  effected  without  its 
territory.  The  relator  would  be  properly 
surrendered  to  the  state  of  Maryland,  where 
he  was  at  the  time  of  his  allied  offense,  if 
that  state  made  demand  for  nim.  On  the 
other  hand,  there  is  |;reat  danger  that  citi- 
zens may  be  carried  mto  other  states  to  be 
punished  for  acts  which  are  not  criminal  in 
the  jurisdiction  in  which  they  were  commit- 
ted. The  case  of  false  pretenses  is  a  notable 
example.  By  our  Penal  Code  (8  644)  it  is 
provided  that  "a  purchase  of  property  by 
means  of  a  false  pretense  is  not  criminal, 
where  the  false  pretense  relates  to  the  pur- 
chaser's means  or  ability  to  pay,  unless  the 
pretense  is  made  in  writing  and  signed  by 
the  party  to  be  charged."  This  was  doubt- 
less dictated  by  the  knowledge  that  criminal 
charges  of  false  pretenses  are  often  insti- 
tuted in  reality  to  compel  the  payment  of 
debt,  and  are  easily  fabricated.  It  may  be 
that  this  provision  of  the  Code  has  no  extra- 
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territorial  effect,  and  that  a  citizen  of  this 
state,  if  found  in  another  state,  may  be  pun- 
ished there  for  alleged  oral  pretenses  made 
here.  But  neither  the  Constitution  nor  the 
Federal  statute  requires  this  state  to  sur- 
render him  for  prosecution  in  another  juris- 
diction. These  considerations  equally  apply 
to  prosecutions  for  libels  alleged  to  nave 
been  committed  in  newspapers  published 
here  and  circulated  throughout  the  country. 
The  real  evil  of  the  day  is  not  the  insuffi- 
ciency of  the  criminal  laws,  but  the  excess- 
ive multiplication  of  statutory  crimes. 

It  is  suggested  (though  not  by  counsel) 
that  I  have  construed  the  stipulation  of  the 
counsel  for  the  state  of  Tennessee  too  broad- 
ly, and  that  it  was  intended  to  admit  only 
that  the  defendant  wifs  not  in  Tennessee  at 
the  particular  dates  allesed  in  the  indict- 
ment, not  that  he  was  absent  from  Tennes- 
see at  the  commission  of  the  offenses  charged 
against  him.  The  brief  of  the  learned  coun- 
sel entirely  disposes  of  this  suggestion.  He 
makes  but  two  points:  (1)  "A  person 
charged  with  crime  may  be  extradited,  al- 
though he  was  not  within  the  demanding 
state  at  the  time  of  the  commission  of  the 
alleged  offense."  (2)  "The  supreme  court 
is  limited,  on  habeas  corpus,  to  review  but 
one  question,  namely,  the  question  of  iden- 
tity." I  have,  ther^ore,  but  followed  the 
oounsel's  own  construction  of  his  admission. 

We  now  reach  the  question  whether  the 
action  of  the  governor  can  be  reviewed  on  ha- 
beas corpus.  Tt  has  been  held  by  the  Su- 
preme Court  of  the  United  States,  in  ICohh 
V.  Connolly,  111  U.  S.  624,  28  L.  ed.  C42,  4 
Sup.  Ct.  Rep.  544,  that  the  governor  of  a 
state,  in  the  execution  of  the  duty  of  sur- 
rendering fugitives  imposed  by  the  Consti- 
tution and  the  statute  of  Congress,  does  not 
act  as  a  United  States  officer,  and  that  a 
writ  of  habeas  corpus  may  be  issued  by  the 
state  courts  to  test  the  validity  of  an  arrest 
under  his  warrant.  In  Roberta  v.  Reilly, 
116  U.  S.  95,  29  L.  ed.  649,  6  Sup.  Ct.  Rep. 
300,  it  was  said;  "How  far  his  [the  gov- 
ernor's] decision  may  be  reviewed  judicially 
in  proceedings  in  hal>eas  corpus,  or  whether 
it  is  not  conclusive,  are  questions  not  set- 
tled by  harmonious  judicial  decisions,  nor 
by  any  authoritative  judgment  of  this 
court."  In  Cook  v.  Hart,  146  U.  S.  193,  36 
L.  ed.  939,  13  Sup.  Ct.  Rep.  43,  it  was  held : 
"We  have  no  doubt  that  the  governor  ui>on 
whom  the  demand  is  made  must  determine 
for  himself,  in  the  first  instance,  at  least, 
whether  the  party  charged  is  in  fact  a  fugi- 
tive from  justice,  .  .  .  but  whether  his 
decision  thereon  be  final  is  a  question  proper 
to  be  determined  by  the  courts  of  that  state." 
The  Constitution  and  laws  of  the  state  of 
New  York,  therefore,  control  the  decision  of 
the  question  we  are  now  considering.  While 
doubtless  to  a  certain  extent  the  action  of 
the  governor  is  executive  or  ministerial,  it  is 
not  so  in  the  broad  sense  in  which  the  gen- 
eral functions  of  the  office  are  conferred  upon 
him  by  our  Constitution.  In  Re  Ouden,  171 
N.  Y.  529,  64  N.  E.  461,  we  have  held  that 
the  power  given  to  the  governor  to  remove 
a  sheriff  upon  charges  and  after  a  hearing 
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was  executive,  and  the  exercise  of  that  pow- 
er not  subject  to  review  by  the  courts.  But 
the  question  iiere  is  of  an  entirely  different 
character.  It  involves  the  liberty  of  the  cit- 
izen. Speaking  of  the  division  of  powers 
among  the  three  great  branches  of  the  gov- 
ernment, Parker,  Ch.  J.,  in  the  Chuden  Case, 
said:  "There  resides  in  the  people  of  this 
and  every  state  an  absolute  power  to  pre- 
scribe rules  of  action,  througn  legislation; 
to  enforce  rules  of  action  and  to  transact 
generally  the  affairs  of  TOvemment,  through 
executive  acts;  and  to  determine  controver- 
sies between,  enforce  rights  belonging  to, 
and  redress  wrongs  done  to,  citi2en8  of  the 
state,  through  the  courts."  The  liability  of 
the  citizen  to  arrest  and  detention,  and  the 
grounds  thereloT,  therefore,  necessarily  pre- 
sent a  judicial  question,  though  the  arrest 
and  detention  are  effected  by  an  executive  or 
ministerial  officer.  The  act  of  Congress  pro- 
vides that  a  copy  of  the  indictment  or  the 
affidavit  before  a  magistrate  shall  be  proof 
of  the  charge  of  crime  against  any  person 
whose  extradition  is  sought,  but  it  does  not 
prescribe  what  shall  be  evidence  that  he  is 
a  fugitive  from  justice.  The  fact  that  he 
is  a  fugitive  is  therefore  a  matter  of  proof. 
While  the  warrant  of  the  governor  is^  pre- 
sumptive evidence  of  the  fact,  there  is  no 
reason  on  principle  why  it  should  be  con- 
clusive. It  was  said  by  Judge  Jenkins  in 
Re  Cook,  49  Fed.  833,  referring  to  the  case 
of  Roberta  v.  Reilly:  "That  decision,  by  its 
very  terms,  implies  that  the  action  of  the 
governor  is  only  presumptively  regular,  and 
can  be  reviewed  oy  the  courts.  Surely,  it 
cannot  be  claimed  that  such  action  is  con- 
clusive upon  personal  right,  and  may  not 
be  inquired  of  oy  judicial  tribunals.  Surely 
it  cannot  be  that  the  right  to  personal  lib^ 
erty  hangs  upon  so  slender  a  thread  as  the 
arbitrary  will  of  the  authorities  of  the  de- 
manding and  surrendering  states.  *No  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.*  That  is 
the  fundamental  law  of  the  land,  coming  to 
us  from  Magna  Charta.  It  is  not  due  proc- 
ess of  law  which  condemns  without  hear- 
ing, which  convicts  without  trial.  .  .  . 
It  is  essential  to  compliance  with  such  exec- 
utive demand  that  the  person  whose  sur- 
render is  demanded  should  be  adjudged  a 
fugitive  from  the  justice  of  the  demanding 
state.  The  decision  of  the  executive  is  not 
conclusive  of  that  fact."  The  writ  of  ha- 
beas corpus  is  in  this  state  available  to  every 
person  imprisoned  or  deprived  of  his  liberty, 
unless  he  is  restrained  under  the  authority 
of  the  Federal  government,  or  imless  he  is 
committed  by  virtue  of  a  final  judgment  or 
decree  of  a  competent  tribunal  of  jurisdic- 
tion, or  the  final  order  of  such  a  tribunal 
punishing  him  for  contempt.  The  warrant 
of  the  governor  is  not  a  final  judgxn^it  nor 
a  decree,  and,  even  were  it  such,  it  would 
be  the  duty  of  the  court  to  see  whether  the 
jurisdictional  facts  exist  which  are  necessary 
to  authorize  the  action  of  the  governor.  The 
provision  of  §  827  of  the  Code  of  Criminal 
Procedure,  directing  that  any  person  arrestr 
ed    on    the    governor's   mandate   shall   be 
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brought  before  a  judge  of  a  court  of  record, 
and  informed  of  his  right  to  a  writ  of  habeas 
corpus  to  inquire  into  his  identity  with  the 
person  named  in  the  warrant,  does  not  as- 
sume to  limit  the  inquiry  on  a  writ  of  ha- 
beas corpus  to  the  question  of  identity.  It 
was  enacted  far  the  benefit  of  any  person 
arrested  under  such  a  warrant,  and  solely 
as  an  additional  safeguard  against  illegal 
removal  from  the  state.  As  was  held  in 
People  ea  rel,  Tweed  v.  Liscomhy  60  N.  Y. 
560,  19  Am.  Rep.  211:  "This  writ  cannot 
be  abrogated  or  its  efficiency  curtailed  by 
legislative  action.  .  .  .  The  remedy 
against  illegal  imprisonment  afforded  by 
this  wtit,  as  it  was  known  and  used  at  com- 
mon law,  is  placed  b^ond  the  pale  of  legis- 
lative discretion,  except  that  it  may  be  sus- 
pended when  public  safety  reauires,  in  either 
of  the  two  emergencies  namea  in  the  Consti- 
tution." If,  therefore,  on  the  return  to  the 
^vrit  it  is  clearly  shown  that  the  relator  is 
not  a  fugitive  from  justice,  and  there  was 
no  evidence  from  which  a  contrary  view  can 
be  entertained,  which  is  the  fact  in  this  case, 
as  appears  by  the  stipulation  and  concession 
of  the  parties,  there  is  no  reason  why  greater 
efficacy  should  be  given  to  the  warrant  of 
extradition  than  to  the  warrant  of  any  other 
magistrate  by  which  a  citizen  is  imprisoned 
or  deprived  of  his  liberty.  In  People  ex  rel, 
Lawrence  v.  Brady,  56  N.  Y.  182,  this  court 
discharged  the  relator,  who  was  held  under 
a  warrant  of  extradition  issued  by  the  gov- 
ernor of  the  state,  on  the  ground  that  the 
affidavit  on  which  the  surr^ider  was  asked 
did  not  state  a  crime.  In  People  ex  rel. 
Draper  v.  Pinkerton,  77  N.  Y.  245,  the  only 
question  decided  was  whether  the  warrant 
of  the  governor  recited  the  facts  necessary 
to  confer  authority  imder  the  Constitution 
and  laws  of  the  United  States,  and  was  suf- 
ficient justification  for  holding  the  prisoner 
to  be  brought  up  on  habeas  corpus,  without 
producing  the  papers  or  evidence  upon  which 
the  governor  act^.  It  was  held  that  the  re- 
citals were  to  be  taken  as  prima  facie  true, 
no  proof  to  the  contrary  having  been  intro- 
duced by  the  prisoner.  In  People  ex  rel. 
Jourdan  v.  Donohue,  84  N.  Y.  438,  again  the 
only  question  was  the  sufficiency  of  the  exec- 
utive warrant  on  its  face.  Referring  to  criti- 
cisms that  had  been  made  on  the  decision  in 
the  Lawrence  Ca^e,  the  court  said:  ''And 
hence  we  have  held  that  where  the  prelimi- 
nary papers  upon  which  a  warrant  of  extra- 
dition has  been  granted  are  produced,  and 
are  before  us,  it  is  our  right  and  our  duty 
to  examine  them,  and  judge  and  determine, 
when  our  process  is  invoked,  whether  they 
are  sufficient,  under  the  law,  to  justify  the 
warrant  of  extradition.  .  .  .  Our  ruling 
in  this  respect  has  not  escaped  criticism; 
.  .  .  but  an  opposite  conclusion,  which 
would  make  the  determination  of  the  execu- 
tive final,  even  though  the  papers  produced 
clearly  showed  that  the  essential  prelimina- 
ries of  the  law  were  unfulfilled,  does  not  yet 
commend  itself  to  our  judgment."  In  all 
these  cases  the  question  related  to  the  suffi- 
ciency of  the  charge  against  the  prisoner, 
not  to  his  being  a  fugitive.  But  if  the 
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courts  can  review  the  action  of  the  govern- 
or on  one  prerequisite  for  extradition,  it  is 
difficult  to  see  why  they  cannot  equally  re- 
view his  action  on  the  other.  The  gieat 
weight  of  authority  in  other  states  is  in  fa- 
vor of  such  a  review.  It  was  so  held  in  the 
cases  of  Jones  v.  Leonard,  60  Iowa,  110,  32 
Am.  Rep.  119;  Wilcox  v.  Kolze,  34  Ohio  St. 
524;  Hartman  v.  Aveline,  63  Ind.  344,  30 
Am.  Rep.  217;  and  Re  Mqhr,  73  Ala.  516, 
49  Am.  Rep.  70.  In  the  Wilcox  Case  it  is 
said:  "Whether  or  not  the  accused  commit- 
ted the  acts  complained  of  while  actually 
present  in  the  demanding  state  is  jurisdic- 
tional; and  it  is  clearly  competent,  in  such 
case,  to  show  by  parol  evidence  a  defect  in 
the  executive  power,  however  regular  the  ex- 
tradition papers  may  be  in  matter  of  form.V 
In  the  Jones  Case  it  is  said :  "The  governor 
of  this  state  is  not  clothed  with  judicial 
powers,  and  there  is  no  provision  of  tJie  Con- 
stitution or  laws  of  the  United  States  or  of 
this  state  which  provides  that  his  determina- 
tion is  final  ana  conclusive  in  the  case  of 
the  extradition  of  the  citizen.  In  the  ab- 
sence of  such  a  provision,  we  hold  that  the 
decision  of  the  governor  only  makes  a  prima 
facie  case;  that  it  is  competent  for  the 
courts  in  a  proceeding  of  this  character  to 
inquire  into  the  correctness  of  his  decision, 
and  discharge  the  prisoner."  In  the  Mohr 
Case  the  learned  court  said:  "We  are  of 
opinion  that  the  probate  judge  did  not  err 
in  discharging  the  petitioner,  and  that  it 
was  competent  for  hiro  to  hear  oral  evidence 
in  order  to  establish  the  fact  that  the  peti- 
tioner was  not  a  fugitive  from  justice.  Any 
other  conclusion  than  this  would  establish, 
a  doctrine  very  dangerous  to  the  liberty  of 
the  citizen.  It  would  peatly  impair  the  ef- 
ficacy of  the  proceeding  of  habeas  corpus, 
which  has  been  often  characterized  as  the 
great  writ  of  liberty,  and  may  be  regarded, 
not  less  than  the  right  of  trial  by  jury,  as 
one  of  the  chief  comer-stones  in  the  struc- 
ture of  our  judiciary  system.  It  might 
justly  be  considered  as  alarming  to  announce 
that  a  writ  which  has  so  frequently  been 
used  for  centuries  past  to  prevent  the  en- 
croachment of  kings  upon  popular  liberty 
is  inadequate  for  the  just  pui^ses  for  which 
it  has  been  invoked  in  this  case." 

There  is  little  to  be  added  to  what  has 
been  so  well  said  by  the  jurists  of  other 
states.  The  further  suggestion,  however, 
may  be  made,  that  no  law  gives  a  person 
sought  to  be  extradited  the  right  to  a  hear- 
ing before  the  governor,  or  to  submit  evi- 
dence in  his  behalf.  Whatever  in  these  re- 
spects may  be  accorded  by  the  governor  to 
the  accused  is  a  matter  of  favor,  not  of  right 
Therefore,  unless  he  may  review  his  extra- 
dition on  habeas  corpus,  a  citizen,  on  the 
fiat  of  an  executive  officer,  without  a  hear- 
ing, may  be  transported  a  prisoner  to  the 
utmost  confines  of  the  country.  It  has  been 
held  by  the  Supreme  Court  of  the  United 
States  that  in  the  case  of  foreign  extradition 
there  must  be  some  competent  evidence  be- 
fore the  magistrate,  to  authorize  the  surren- 
der of  the  accused.  Ornelas  v.  Ruiz,  161  U. 
S.  602,  40  L.  ed.  787,  16  Sup.  Ct.  Rep.  689. 
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But  if  the  orders  made  below  are  upheld,  in 
the  case  of  interstate  extradition  a  citizen 
may  be  surrendered  without  the  slightest  ev- 
idence either  of  his  guilt  or  that  he  is  a  fu- 
gitive. 

The  guilt  or  innocence  of  an  alleged  fugi- 
tive from  justice  is  not  to  be  determined  on 
requisition  proceedings,  nor  on  the  writ  of 
habeas  corpus.  Therefore,  if  the  charge  was 
such  as  to  necessarily  require  the  presence 
of  the  accused  within  the  state  at  the  time 
of  the  commission  of  the  offense,  mere  proof 
of  an  alibi  would  not  in  every  case  require 
or  justify  his  discharge.  But  the  question 
in  the  present  case  is  not  one  of  alibi,  for 
the  stipulation  of  the  parties  admits  that  the 
defendant  was  not  personally  present  in  the 
state  of  Tennessee  at  the  commission  of  the 
alleged  offenses. 

For  these  reasons  the  orders  of  the  Special 
Term  and  the  Appellate  Division  should  he 
reversed,  and  the  relator  discharged  from 
custody. 

O'Brien,  J.,  concurring: 

I  agree  with  Judge  Cullen  in  his  exposi- 
tion of  the  principles  applicable  to  this  case. 
It  may  possibly  be  useful  to  add  to  this  very 
clear  and  able  exposition  of  the  law  some 
suggestions  with  a  view  of  eliminating  from 
the  case  certain  considerations  that  are  mis- 
leading and  wholly  forei^  to  the  questions 
involved,  and  a  word  with  respect  to  the 
functions  of  the  writ  of  habeas  corpus  and 
the  procedure  thereon  in  cases  of  interstate 
extradition.  It  is  declared  bv  statute  to  be 
a  state  writ  to  inquire  into  the  cause  of  de- 
tention, and  in  a  proper  case  to  discharge 
the  person  from  all  restraint  of  his  liberty. 
In  some  cases  the  writ  cannot  issue  at  all, 
namely,  in  cases  where  the  restraint  or  de- 
tention is  by  virtue  of  a  mandate  from  a 
court  or  judge  of  the  United  States  in  cases 
where  such  court  or  judge  has  exclusive  ju- 
risdiction. Neither  can  it  issue  in  a  case 
where  the  party  is  detained  by  virtue  of  the 
final  judgment  or  decree  of  any  competent 
tribunal,  civil  or  criminal.  Code,  §  2016. 
The  applicant  for  the  writ  must  show  affirm- 
atively in  his  petition  that  he  is  not  de- 
tained under  any  such  process,  and,  should 
it  appear  upon  the  hearing  that  he  is,  then 
he  must  be  remanded.  Id.  §§  2032,  2033. 
In  other  words,  when  certain  facts  are  made 
to  appear  as  the  cause  of  the  detention,  the 
inquiry  can  go  no  farther,  but  must  stop, 
and  the  applicant  must  be  remanded,  how- 
ever unjust  in  point  of  fact  his  detention 
may  be.  In  all  other  cases  there  are  no  lim- 
itations upon  the  scope  of  the  inquiry,  but 
it  must  proceed  until  the  issue  is  determined 
according  to  the  rules  of  law  applicable  to 
such  a  case.  The  burden  in  the  first  in- 
stance is  upon  the  officer  or  party  who  de^ 
tains  the  person  to  show  that  such  detention 
is  authorized  by  some  legal  authority. 

The  relator  in  this  case  was  not  detained 
under  process  from  any  court,  civil  or  crim- 
inal, but  under  an  executive  warrant  com- 
manding the  defendant  to  deliver  him  to  an 
agent  of  another  state,  to  be  brought  to  that 
state  for  trial  upon  a  charge  of  crime  al- 
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leged  to  have  been  committed  in  that  state, 
and  hence  all  the  facts  were  open  to  inquiry. 
The  defendant  made  return  to  the  writ  that 
he  detained  the  relator  under  this  warrant, 
but  exhibited  no  other  document  or  paper  to 
sustain  the  warrant.  The  ^rrant  on  its 
face  stated  that  it  had  been  represented  to 
the  governor  of  this  state  by  tne  governor 
of  the  state  of  Tennessee  that  the  relator 
was  charged  in  that  state  with  the  crime 
of  larceny  and  false  pretenses,  and  that  he 
had  fied  from  that  state,  and  taken  refuge 
in  this  state.  These  statements  on  the  face 
of  the  warrant  were  to  be  taken  as  pre- 
sumptively true  in  the  first  instance,  and, 
if  the  inquiry  rested  there,  the  defendant  had 
made  out  a  prima  facie  case  to  justify  the 
detention.  It  is  important  here  to  note,  and 
to  keep  always  in  view,  that  when  the  de- 
fendant presented  the  executive  warrant 
without  any  other  document  or  paper  or  any 
other  proof  of  the  facts  therein  st&ted  he 
raised  only  a  presumption.  The  warrant 
did  not  conclusively  establish  the  facts  re- 
cited. It  was  so  held  by  this  court  {Peo- 
ple er  ret.  Laureficev.  Brady ,  66  N.  Y.  182), 
and  the  law  as  laid  down  in  that  ease  has 
never  been  modified,  but  has  been  repeatedly 
approved.  Indeed,  I  do  not  understand  that 
there  is  now  any  difference  of  opinion  as  to 
the  legal  effect  of  the  warrant  as  evidence. 
It  raised  a  presumption,  but  nothing  more. 
I  am  not  aware  of  any  case  in  any  court  of 
controlling  authority  where  it  was  held  to 
be  conclusive,  and  no  reason  is  given  why  it 
should  be.  But  a  mere  legal  presumption 
is  good  and  justifies  an  act  only  until  it  is 
removed  by  proof  of  some  other  fact,  and 
when  so  rcmioved  the  act  stands  witliout  au- 
thority or  justification.  That,  in  my  opin- 
ion, is  just  what  happened  in  this  case,  as 
will  appear  hereafter.  It  must  be  borne  in 
mind  all  the  time  that  we  know  nothing, 
and  can  know  nothing,  judicially,  concerning 
the  facts  or  circumstances  of  the  larceny  aiid 
false  pretenses  charged  in  the  warrant.  The 
record  does  not  even  contain  the  indictment, 
or  any  paper  or  proof  as  to  the  facts,  if  any, 
that  transpired  in  the  demanding  state.  All 
we  know  or  can  know  are  the  things  recited 
in  the  warrant.  The  statute  provides  ( Code, 
§  2039)  that  the  relator  may,  under  oath, 
deny  any  material  allegation  of  the  return, 
or  state  any  fact  to  show  that  his  detention 
was  illegal,  or  that  entitled  him  to  his  dis- 
charge. The  relator  did  so  traverse  the  re- 
turn, and  thus  put  the  facts  stated  in  the 
warrant  in  issue.  The  court  thereupon  was 
required  to  proceed  in  a  "summary  way  to 
hear  the  evidence,"  and  dispose  of  the  case 
as  justice  required.  The  relator  proved  one 
material  fact  conclusively,  and  that  was  that 
he  was  not  within  the  demanding  state  at 
the  time  of  the  commission  of  the  crime  as 
that  fact  was  averred  in  the  indictment.  I 
do  not  mean  that  his  oath  on  that  point  was 
conclusive,  but  the  proof  was  of  a  higher 
character,  namely,  the  stipulation  of  the  re- 
spective attorneys  in  open  court.  These  were 
admissions  upon  the  record  that  import  ab- 
solute verity  for  all  the  purposes  of  the  in- 
quiry, and  they  had  the  legal  effect  to  re- 
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move  every  presumption  to  the  contrary  that 
arose  from  the  face  of  the  warrant.  1 
Greenl.  Ev.  §  186.  It  is  important  to  un- 
derstand the  real  scope  and  effect  of  these 
admissions.  They  were:  (1)  That  three  in- 
dictments were  attached  to  the  requisition 
papers  upon  which  the  warrant  was  issued, 
and,  as  they  were  not  produced,  we  know 
nothing  as  to  their  contents,  except  as  stated 
in  the  admission,  and  that  statement  was: 
(2)  That  all  of  them  were  foimd  on  Febru- 
ary 26,  1002,  and  the  alleged  crimes  were 
charged  in  the  indictments  to  have  been  com- 
mitted on  May  1,  1901,  May  8,  1901,  and 
June  24,  1901,  respectively.  So  that  we  sim- 
ply know  that  the  relator  was  charged  with 
three  distinct  offenses  of  larceny  and  false 
pretenses  committed  on  the  dates  above  stat- 
ed. (3)  It  was  also  admitted  and  stipu- 
lated that  the  relator  was  not  within  the 
state  of  Tennessee  between  May  1,  1899,  and 
July  I,  1901,  but  was  in  that  state  on  July 
2,  1^1.  These  are  all  the  facts  that  the 
demanding  state  elected  to  disclose  upon  the 
hearing  of  the  writ  of  habeas  corpus  as  the 
grounds  for  taking  the  relator  from  this 
state  against  his  will  into  another  jurisdic- 
tion. Not  a  single  fact  is  before  us  that 
raises  any  question  as  to  the  constructive 
presence  of  the  relator  in  the  demanding 
state  on  the  dates  named  in  the  indictment, 
or  that  would  warrant  even  the  suspicion 
that  he  committed  the  crimes  charged  by 
means  of  an  innocent  agent.  All  that  is 
said  upon  that  subject  is  pure  conjecture, 
without  any  fact  upon  which  to  build  up 
the  speculation.  On  the  record  before  us 
the  relator  was  presumptively  personally 
present  in  the  demanding  state  at  the  dat€» 
named,  and  there  took  and  carried  away  the 
property  claimed  to  have  been  stolen,  or  he 
did  not  and  could  not  commit  the  offense 
charged  in  that  state  at  all.  It  having  been 
conclusively  established  that  the  relator  was 
not  in  the  demanding  state  on  the  dates 
when  the  crimes  were  charged  to  have  been 
committed,  it  follows  that  he  could  not 
have  committed  the  offenses,  and  certainly 
could  not  have  fled  from  the  justice  of  the 
demanding  state.  The  authorities  are  unani- 
mous in  holding  that  a  person  cannot  be  a 
fugitive  from  the  justice  of  the  demanding 
state  who  was  not  in  that  state  when  the 
crime  charged  is  alleged  to  have  been  com- 
mitted. Constructive  presence  furnishes  no 
basis  for  executive  action.  The  cases  on 
that  subject  are  collected  in  a  note  to  the 
case  of  State  v.  IJall  (N.  C.)  28  L.  R.  A. 
289.  The  presumption  arising  from  the  re- 
citals in  the  executive  warrant  was  com- 
pletely overthrown  by  the  admissions  upon 
the  hearing  before  the  court  that  the  relator 
was  not  in  the  demanding  state  at  the  dates 
when  it  was  alleged  that  the  crimes  were 
committed,  and  this  left  the  warrant  under 
which  the  relator  was  in  custody  without 
any  basis  'upon  which  to  rest. 

This  proposition  is  met  only  in  one  way, 
and  by  one  line  of  argument,  which  should 
now  be  noticed.  It  is  suggested  that,  since 
the  relator  was  in  the  demanding  state  on 
the  2d  day  of  July,  1901,  for  a  few  hours,  on 
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a  temporary  errand  of  business,  that  he  may 
have  committed  some  or  all  of  the  crimes 
charged  while  there  on  that  day;  and  that, 
since  the  precise  dates  stated  in  the  indict- 
ment are  not  material,  it  may  be  shown  upon 
the  trial  that  he  actually  did  commit  the 
crimes  on  that  day,  and  hence  this  court 
should  send  the  relator  to  the  demanding 
state  for  trial.  This  suggestion  may  possi- 
bly have  the  merit  of  ingenuity,  but  as  a 
method  of  reasoning  or  argument,  or  as  a 
judicial  utterance  in  a  case  involving  per- 
sonal liberty,  it  is  to  be  hoped  that  this 
court  will  not  adopt  it.  The  state  of  Ten- 
nessee and  its  agent  were  represented  at  the 
hearing  upon  the  writ  by  able  counsel.  All 
the  facts  and  circumstances  constituting  the 
alleged  crimes  were  open  to  inquiry.  It 
could  have  been  shown  that  there  was  or 
might  have  been  a  mistake  in  stating  the 
dates  in  the  indictment,  or  it  could  have 
been  shown  that  the  crimes  were  actually 
committed  on  the  2d  day  of  July  following; 
but  nothing  of  the  kind  was  claimed,  or  even 
suggested.  The  demanding  state,  its  agent 
and  counsel,  for  some  reason  elected  to  with- 
hold all  proof  of  the  facts  and  circumstan- 
ces of  the  alleged  larcenies,  and  to  stand  up- 
on the  bare  recitals  in  the  warrant.  The 
prima  facie  proof  that  the  state  gave,  con- 
sisting only  of  the  recitals  of  the  warrant, 
that  the  relator  was  personally  present  there 
at  the  dates  named  and  committed  the 
crimes,  was  superseded  and  removed  by  the 
solemn  and  conclusive  admissions  in  open 
court  that  he  was  not  there  at  the  time,  and 
consequently  could  not  have  fled  from  jus- 
tice. When  the  prosecution  alleges  and 
proves  a  larceny  committed  at  a  designated 
time  and  place,  and  makes  no  claim  that  it 
was  committed  at  any  other  time  or  place, 
and  the  accused  then  shows  by  conclusive 
proof  that  he  was  not  in  the  state  on  the 
days  designated,  nor  for  a  year  before,  nor 
for  eight  days  after,  and  the  case  rests  upon 
these  facts  alone,  without  any  proof  to  jus- 
tify even  a  suspicion  that  the  crime  was  com- 
mitted eight  days  after  the  date  laid  in  the 
indictment,  it  would  be  a  strange  rule  of 
law  that  would  permit  the  case  to  go  to  the 
jury  in  order  to  procure  a  finding  that,  after 
all,  the  time  laid  in  the  indictment  was  a 
mistake,  and  the  crime  was  committed  by 
the  accused  at  the  later  date. 

But  the  case  of  Roberta  v.  Reillyy  116  U. 
S.  80,  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291,  is 
cited  to  sustain  this  line  of  argument,  and 
an  expression  of  the  learned  judge  who  spoke 
for  the  court  is  made  prominent.  This  court 
and  every  other  court  has  often  commented 
upon  the  value  of  isolated  judicial  expres- 
sions in  an  opinion  as  authority.  The  facts 
of  the  case  upon  which  the  decision  was 
based  must  be  compared  with  the  one  in 
hand,  in  order  to  enable  us  to  interpret  the 
decision  and  the  language  of  the  opinion. 
The  difference  in  the  facts  of  that  case  and 
the  one  at  bar  is  so  radical  and  fundamen- 
tal that  it  will  be  seen  at  a  glance  that  it 
has  no  application. 

1.  In  that  case  the  state  of  New  York,  the 
demanding    state,    took    a    verj^    different 
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course  from  that  adopted  by  the  demanding  { 
state  in  the  case  at  bar.  It  did  not  rest  its  i 
right  upon  the  recitals  of  the  warrant,  but 
produced  ail  the  papers  upon  which  it  issued ; 
thus  disclosing  to  the  court  all  the  facts 
and  circumstances  constituting  the  crime 
charged.  The  warrant  was  there  supported 
by  all  the  preceding  facts,  and  the  recitals 
became  wholly  immaterial.  Not  so  here, 
since  the  recitals  give  us  all  the  light  we 
have,  and  they  are  conclusively  contradicted 
by  the  admissions  of  record. 

2.  Not  only  did  the  court  have  all  the  pa- 
pers before  it,  but  proof  was  given  de}u>ra 
the  record  as  to  all  the  facts  and  circum- 
stances of  the  crime.  There  was  full  disclo- 
sure, and  nothing  was  withheld,  so  that  at 
the  close  of  the  hearing  the  question  whether 
the  accused  was  or  was  not  a  fugitive  from 
ju»tice  was  one  of  fact.  Not  so  in  this  case ; 
since,  after  the  admissions,  we  have  not  a 
single  fact  left  to  show  that  the  i*elator  fled 
from  the  state  of  Tennessee. 

3.  In  that  case  there  was  nothing  but  the 
oath  of  the  accused  that  he  was  not  in  the 
demanding  state  at  the  time  charged  in  the 
indictment,  and  that  was  of  no  consequence 
against  all  the  other  proof  to  show  that  he 
was.  His  oath  was  not  conclusive,  whereas 
in  the  case  at  bar  we  have  an  admission 
that  is  conclusive  that  he  was  not  in  the 
state  at  the  time,  and  nothing  to  place 
against  it  unless  we  are  to  presume  that  the 
crime  was  committed  on  the  2d  day  of  July, 
when  no  one  claims  that  it  was.  The  court 
ought  not  to  presume  that  the  crime  wa& 
committed  on  that  day  against  the  allega- 
tions of  the  indictment,  and  without  any 
claim  from  any  source  that  it  was.  If  pre- 
sumptions are  to  be  made  in  such  a  case, 
they  should  be  in  favor  of  personal  liberty, 
and  not  against  it. 

But  the  question  whether  the  relator  com- 
mitted larceny  in  the  state  of  Tennessee  at 
any  time  when  he  was  personally  present 
there  is  not  really  in  the  case  at  all,  since 
there  is  not  now,  and  never  was,  any  serious 
claim  that  he  was  in  that  state  when  the 
crimes  charged  were  committed,  otherwise 
than  constructively.  Constructive  presence 
in  the  demanding  state  is  the  sole  basis  ot 
the  claim  that  the  relator  fled  from  its  jus- 
tice, and,  as  already  suggested,  there  is  no 
case  or  authority  that  f  am  aware  of  that 
sustains  such  a  claim.  All  the  cases  are 
the  other  way,  and  we  must  either  disregard 
these  cases  or  adopt  the  fiction  that  the  of- 
fenses were  really  committed  by  the  relator 
while  he  was  in  the  state  on  July  2,  1901. 

It  may,  before  closing,  be  profitable  to  call 
special  attention  to  a  case  quite  similar, 
since  it  shows  how  such  cases  as  this  are 
considered  and  disposed  of  by  courts  in  the 
demanding  state  of  Tennessee.  I  refer  to 
the  case  of  Tennessee  v.  Jackson^  1  L.  R.  A. 
370,  36  Fed.  258,  which  is  quite  instructive. 
It  appears  that  Jackson  resided  in  Chicago. 
He  sold  to  the  prosecutor,  who  resided  at 
Chattanooga,  a  horse,  the  bargain  having 
been  made  by  correspondence.  The  horse 
was  shipped  to  the  purchaser  by  rail  at  the 
place  last  named,  and  he  remitted  by  mail 
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to  Jackson,  at  Chicago,  the  purchase  price. 
When  the  horse  arrived,  his  qualities  were 
found  to  be  such  that  the  purcnaser  claimed 
to  have  been  defrauded  out  of  the  price  by 
false  and  fraudulent  statements.  He  pro- 
ceeded to  obtain  a  warrant  from  a  justice  of 
the  V^ce  at  Cfaattanoo^  against  Jackson 
in  Chicago,  charging  him  with  obtaining 
money  by  fraud,  and  placed  the  warrant  in 
the  hands  of  a  detective,  who  made  an  affi- 
davit that  Jackson  had  fled  from  the  state 
of  Tennessee  and  had  taken  refuge  in  the 
state  of  Illinois.  On  this  affidavit  and  war- 
rant he  procured  a  requisition  from  the  gov- 
ernor of  Tennessee  on  the  governor  of  Il- 
linois for  the  delivery  to  him  of  Jackson. 
Armed  with  these  papers,  the  detective  pro- 
ceeded to  Illinois,  and  obtained  a  warrant 
from  the  governor  of  that  state  for  the  ar- 
rest of  Jackson.  He  arrested  him  on  the 
warrant,  hurried  him  off  to  Tennessee,  and 
there  had  him  tried  before  the  justice  of 
the  peace,  convicted,  and  sent. to  jail.'  It 
will  thus  be  seen  that  Jackson  was  not  only 
extradited  from  his  home  in  another  state, 
but  actually  tried  and  convicted -in  the  de- 
manding state.  But  Jackson  sued  out  a 
writ  of  nabeas  corpus  in  Tennessee,  and  was 
discharged  on  the  ground  that  all  the  pro- 
ceedings were  based  upon  a  falsehood,  name- 
ly, that  he  had  fled  from  Tennessee,  where 
he  had  never  been  before.  The  opinion  of 
the  court  is  very  brief,  but  pointed.  After 
citing  the  act  of  C'Ongress,  the  learned  judge 
said:  "According  to  the  provisions  of  this 
law,  there  must  be,  not  only  the  commission 
of  the  crime,  but  the  person  charged  must 
be  a  fugitive  from  the  state  in  which  it  was 
conmiitted,  before  the  executive  authority 
can  be  called  into  action.  Jackson  was  not 
a  fugitive.  -He  had  not  in  all  his  life  been 
in  Tennessee;  had  never  fled  from  it;  and 
his  ease  did  not  fall  within  the  positive 
terms  of  this  law.  The  oath  of  the  detect- 
ive was  false,  and  the  governors  of  the  two 
states  imposed  upon.  The  whole  proceeding 
was  a  fraud  upon  the  law.  If  tnis  arrest 
and  imprisonment  are  to  be  maintained,  the 
opportunities  for  wrong  and  abuse  of  this 
law  will  be  great  and  widespread.  Commer- 
cial transaSions  are  largely  conducted  by 
mail  and  by  telegraph.  If  the  seller  at  one 
end  of  the  line  and  the  buyer  at  the  other, 
with  the  aid  of  detectives,  in  cases  of  dis- 
pute and  controversy  between  them,  are  to 
be  allowed,  under  such  proceedings  as  these, 
to  have  the  citizens  of  one  state  carried  to 
another  state  for  trial  under  the  false  alle- 
gation that  the  person  charged  has  fled,  in- 
stances of  oppression  may  not  be  few."  It 
would  be  quite  difficult  to  point  out  any  ma- 
terial distinction  between  that  case  and  the 
one  at  bar.  It  is  quite  clear  that,  should 
we  send  the  relator  to  Tennessee,  he  would 
be  entitled  there  to  his  discharge  by  the  same 
court  that  discharged  Jackson  on  the  facts 
now  before  us.  That  court  held  that  the  ac- 
cused party  could  not  be  deprived  of  his  lib- 
erty by  executive  action  based  upon  the 
false  affidavit  of  a  detective  that  he  had  fled 
from  Tennessee  to  Illinois.  That,  in  my 
opinion,  is  a  safe  precedent  to  follow  in  this 
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case.  Someone  in  this  case  has  made  just 
such  an  affidavit.  That  must  follow  from 
the  admission  that  the  relator  was  not  in 
the  demanding  state  at  the  times  stated  in 
the  indictment  as  the  dates  when  the  alleged 
crimes  were  committed.  On  the  hearing  in 
this  case  upon  the  return  of  the  writ,  the 
state  of  Tennessee  could  have  shown  all  the 
facts  and  circumstances  of  the  alleged  crime 
for  which  it  had  demanded  the  surrender  to 
it  of  the  person  of  the  relator,  as  this  state 
did  in  the  Roberts  Case,  116  U.  S.  80,  29  L. 
ed.  544,  6  Sup.  Ct.  Rep.  291.  But,  instead 
of  taking  that  course,  all  the  facts  and  cir- 
cumstances are  left  clouded  in  mystery,  ex- 
cept so  far  as  they  are  disclosed  hy  the  ad- 
missions referred  to.  When  it  admitted 
that  the  relator  was  not  in  the  state  at  the 
*  times  laid  in  the  indictment,  and  gave  no 
other  light  as  to  the  facts,  the  case  for  de- 
tention failed.  The  state  of  Tennessee  does 
not  ask  for  the  surrender  of  the  relator  on 
the  ground  that  he  conmiitted  any  crime  in 
that  state  on  the  2d  day  of  July,  1901;  nor 
does  it  even  suggest  that  its  prosecuting  offi- 
cer made  any  mistake  in  stating  the  24th 
of  June  as  the  true  date  of  the  commission 
of  the  offense.  The  relator  is  claiming  the 
henefit  and  protection  of  the  laws  of  this 
state,  which  guarantee  to  him  his  liberty 
against  all  unlawful  restraint.  If  he  has 
actually  fled  from  the  justice  of  the  demand- 
ing state,  of  course  he  ought  to  be  surren- 
dered; but  it  is  admitted  that  he  did  not, 
and  it  is  safe  to  say  that  no  one  believes  for 
a  moment  that  he  did,  except,  possibly,  in 
the  same  way  and  in  the  same  sense  that 
Jackson  fled  from  the  same  state  in  the  case 
cited.  Personal  liberty  must  rest  in  this 
state  upon  a  very  frail  and  unsafe  basis  it 
this  court  can  be  induced  to  send  the  relator 
to  Tennessee  upon  such  a  vague  and  fanciful 
conjecture  as  that  which  is  at  the  founda- 
tion of  the  fiction  that  he  may  in  fact  have 
committed  the  crime  on  the  2d  of  July,  and 
that  the  prior  dates  stated  by  the  prosecut- 
ing officer  of  that  state  are  the  result  of 
some  error  or  mistake.  When  the  state  of 
Tennessee,  or  someone  authorized  to  speak 
for  it,  is  willing  to  assure  us  that  the  sug- 
gestion is  based  upon  fact,  and  not  upon  fic- 
tion, it  will  be  timely  then  to  entertain  it; 
but  until  then  the  courts  of  this  state  should 
treat  its  solemn  admission  upon  the  record 
according  to  its  fair  scope  and  meaning, 
which  obviously  is  that  the  relator  was  not 
in  the  state  when  the  crimes  charged  were 
committed.  I  am  in  favor  of  reversing  the 
order. 

Parker,  Ch.  J.,  and  Qrmj  and  Vaan, 
JJ.,  concur  with  Oullen  and  O'Brien,  JJ. 

Haisbt,  J.,  dissenting: 

The  relator  was  arrested  by  the  respond- 
ent and  held  in  custody  by  virtue  of  a  war- 
rant issued  by  the  governor  of  the  state  of 
New  York,  in  which  the  respondent  was  re- 
quired to  arrest  the  relator,  and  deliver  him 
into  the  custody  of  one  Vernon  Sharp,  to  be 
taken  back  to  the  state  of  Tennessee,  from 
which  he  had  fled,  pursuant  to  a  requisition 
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of  the  governor  of  that  state.  The  warrant 
recites  the  following  facts  as  having  been  es- 
tablished before  the  governor  of  this  tttate: 
"It  having  been  represented  to  me  by  the 
governor  of  the  state  of  Tennessee  that 
Charles  E.  Gorkran  stands  charged  in  that 
state  with  having  committed  therein,  in  the 
county  of  Davidson,  the  crimes  of  larceny 
and  false  pretenses,  which  the  said  governor 
certifies  to  be  crimes  under  the  laws  of  the 
said  state,  and  that  the  said  Chas.  E.  Cork- 
ran  has  fled  therefrom  and  taken  refuge  in 
the  state  of  New  York;  and  the  said  govern- 
or of  the  state  of  Tennessee  having,  pursu- 
ant to  the  Constitution  and  laws  of  the  Unit- 
ed States,  demanded  of  me  that  I  cause  the 
said  Chas.  E.  Corkran  to  be  arrested  and  de- 
livered to  Vernon  Sharp,  who  is  duly  au- 
thorized to  receive  him  into  his  custody  and 
convey  him  back  to  the  said  state  of  Tennes- 
see, which  said  demand  is  accompanied  by 
copies  of  indictments  and  other  documents, 
duly  certifled  by  the  said  governor  of  the 
state  of  Tennessee  to  be  authentic  and  duly 
authenticated,  and  charging  the  said  Chas. 
E.  Corkran  with  having  committed  said 
crimes,  and  fled  from  the  said  state  and  tak- 
en refuge  in  the  state  of  New  York."  Cork- 
ran  procured  a  writ  of  habeas  corpus  to  is- 
sue for  the  purpose  of  obtaining  his  dis- 
charge. On  the  return  of  the  writ  the  at- 
torneys for  the  parties  stipulated  "that 
three  indictments  were  attach^  to  the  requi- 
sition papers,  sent  by  the  governor  of  the 
state  of  Tennessee  to  the  governor  of  the 
state  of  New  York  for  the  extradition  of 
Chas.  E.  Corkran;  that  each  of  said  indict- 
ments was  found  on  the  26th  day  of  Febru- 
ary, 1902;  and  that  the  alleged  crimes  were 
charged  in  said  indictments  to  have  been 
committed  on  the  1st  day  of  May,  1901,  on 
the  8th  day  of  May,  1901,  and  on  the  24th 
day  of  June,  1901,  respectively."  It  was 
further  conceded  by  counsel  of  the  respective 
parties  "that  the  relator  was  not  within  the 
state  of  Tennessee  between  the  Ist  day  of 
May,  1899,  and  the  Ist  day  of  July,  1901." 
It  was  also  conceded  that  the  relator  "was 
in  the  state  of  Tennessee  on  the  2d  day  of 
July,  1901."  Taking  the  two  stipulations 
together,  it  appears  that  the  relator  was  not 
in  the  state  of  Tennessee  on  the  dates 
charged  in  the  indictment,  but  that  he  was 
in  &at  state  eight  days  after  the  date 
charged  in  the  last  indictment.  In  no  place 
is  it  stipulated  that  he  was  not  in  the  state 
at  the  time  the  o£fensee  charged  were  com- 
mitted. If  this  was  an  accidental  omission, 
it  has  not  been  supplied  by  any  of  the  evi- 
dence before  us.  The  relator  subscribed  and 
verified  the  petition  upon  which  the  writ  of 
habeas  corpus  was  issued.  In  it  he  alleges 
"that  it  did  not  appear  that  there  was  any 
evidence  before  the  governor  of  the  state  of 
Tennessee  at  the  time  he  issued  his  demand 
that  your  petitioner  was  personally  or  con- 
structively within  the  limits  of  the  state  of 
Tennessee  when  the  crimes  are  alleged  to 
have  been  committed."  In  his  affidavit  trav- 
ersing the  return  to  the  writ  he  states  that 
he  had  read  the  indictments  before  the  gov- 
ernor of  the  state  of  New  York  upon  which 
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his  warrant  of  arrest  was  issued  and  that 
those  indictments  charged  him  with  the  com- 
mission of  the  crimes  of  larceny  and  false 
pretenses,  specifying  the  dates  named  in  the 
mdictments.  He  then  states  that  he  was 
not  in  the  state  of  Tennessee  at  any  time 
during  the  months  of  March,  April,  May,  or 
June,  1901.  He  also  was  sworn  upon  the 
hearing  and  gave  oral  testimony,  in  which 
he  reiterates  that  he  was  not  in  the  state  of 
Tennessee  during  the  dates  mentioned  in  the 
indictments,  but  concedes  that  he  was  there 
on  the  2d  day  of  July,  1901.  In  neither  the 
petition,  affidavit,  nor  testimony  does  he 
swear  that  he  was  not  in  the  state  when  the 
offenses  charged  were  committed,  but  has  re- 
frained from  so  testifying. 

lliere  are  cases  in  which  time  is  a  neces- 
sary ingredient  of  the  offense, — ^as,  for  in- 
stance, the  violation  of  the  Sunday  laws; 
but^  barring  a  few  exceptions,  I  do  not  un- 
derstand that  the  precise  time  is  a  neces- 
sary ingredient  of  crimes,  either  under  our 
Code  or  the  common  law.  Section  280  of 
our  Code  of  Criminal  Procedure  provides 
that  "the  precise  time  at  which  the  crime 
was  committed  need  not  be  steted  in  the  in- 
dictment ;  but  it  may  be  alleged  to  have  been 
committed  at  any  time  before  the  finding 
thereof,  except  where  the  time  is  a  material 
ingredient  in  the  crime."  This  provision  of 
the  Code  is  a  substantial  enactment  of  the 
common  law  upon  the  subject.  2  Hawk.  P. 
C.  334;  1  Hale,  P.  C.  301;  1  Archbold, 
Crim.  Prac.  85;  Com,  v.  Harrington,  3  Pick. 
26;  People  v.  Stocking,  50  Barb.  573;  Reg. 
V.  FirtKy  11  Cox  C.  C.  234;  People  v.  Emer- 
son, 53  Hun,  437,  6  N.  Y.  Supp.  274;  Peo- 
ple V.  Jackson,  111  N.  Y.  362-369,  19  N.  E. 
54.  As  we  have  seen,  the  last  indictment 
charged  the  crime  as  having  been  commit- 
ted on  the  24th  day  of  June.  Time  is  not  a 
material  ingredient  of  the  crimes  of  larceny 
or  false  pretenses.  It  would,  therefore,  have 
been  competent  upon  the  trial  to  show  that 
the  offenses  charged  were  actually  commit- 
ted on  the  2d  day  of  July,  when  the  relator 
was  in  the  state,  instead  of  the  24th  day  of 
June.  The  indictmente  were  before  the  gov- 
ernor. They  charged  the  commission  of  the 
crime  of  larceny.  The  usual  allegation  is 
that  he  did  then  and  there  teke,  steal,  and 
carry  away,  which  imports  the  presence  of 
the  person  charged.  Under  the  stetute  a 
charge  may  be  established  before  the  govern- 
or by  the  production  of  a  copy  of  the  indict- 
ment. It  therefore  furnishes  some  evidence 
upon  which  the  governor  may  act.  As  we 
have  seen,  tlie  relator  has  neglected  to  show, 
either  by  stipulation  or  by  his  own  testi- 
mony, that  he  was  not  actually  present  at 
the  time  the  offenses  charged  were  commit- 
ted. He  has  confined  his  testimony  to  show- 
ing that  he  was  not  there  on  the  particular 
dates  specified  in  the  indictment.  This  is 
not  sufficient.  It  consequently  follows  that 
the  contention  of  the  relator  to  the  effect 
that  the  governor  had  no  power  to  issue  the 
warrant  for  his  arrest  and  his  return  to  the 
state  of  Tennessee  for  the  reason  that  he  was 
not  personally  present  in  that  state  when 
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the  offense  was  committed  is  not  raised  by 
the  record  in  these  proceedings. 

The  warrant  upon  which  the  relator  is  de- 
tained recites  all  the  facte  necessary  to  give 
the  governor  jurisdiction  to  issue  it.  It  is 
not  contended  that  it  is  informal  or  defect- 
ive in  any  particular.  It  recites  that  the 
governor  of  Tennessee  presented  papers  to 
the  governor  of  this  state,  duly  authenticat- 
ed, included  copies  of  the  indictments 
found,  charging  the  relator  with  having  com- 
mitted the  crimes  of  larceny  and  false  pre- 
tenses in  that  stete,  and  that  he  "has  fled 
therefrom,  and  token  refuge  in  the  state  of 
New  York."  This,  if  true^  is  sufficient  to 
authorize  the  governor  of  this  state  to  issue 
the  warrant  for  his  arrest  and  return  to  the 
stete  of  Tomeasee.  The  papers  presented 
to  the  governor,  upon  which  he  made  his  de- 
termination to  issue  the  warrant,  have  not 
been  returned,  or  their  contente  made  to  ap- 
pear by  the  relator,  either  in  his  petition  or 
traverse.  They  consequently  are  not  before 
us,  and  we  are  unable  to  determine  whether 
the  conclusion  of  the  governor  was  proper, 
or  without  support  of  evidence.  In  the  case 
of  People  ew  rel.  Draper  v,  Pinkerton,  77  N. 
Y.  245,  the  question  under  consideration  ap- 
pears to  have  been  squarely  decided.  It  is 
steted  in  the  opinion  that  ''the  only  material 
question  which  seems  to  be  presented  in  this 
case  is  whether  a  warrant  of  the  ^vemor 
of  this  stete  for  the  arrest  of  a  fugitive  from 
the  justice  of  another  stete,  conteinin*:^  the 
recital  of  facte  necessary  to  confer  author- 
ity under  the  Constitution  and  laws  of  the 
United  Stetes,  is  a  sufficient  justification  for 
holding  the  prisoner  when  brought  up  oa 
habeas  corpus,  without  producing  the  papers 
or  evidence  upon  which  the  governor  acted. 
We  have  no  doubt  but  that  the  recitols  are 
to  be  teken  as  prima  facie,  at  least,  true,  and 
that  the  return  setting  forth  the  warrant 
conteining  such  recitals  is  sufficient."  In 
the  case  of  People  ex  rel,  Jourdan  v.  Dona- 
hue, 84  N.  Y.  438,  Finch,  J.,  in  delivering  the 
opinion  of  the  court,  says:  "The  sufficiency 
of  the  executive  warrant  to  justify  the  deten- 
tion of  the  prisoner  is  the  sole  question 
raised  by  the  writ  of  habeas  corpjjf  ^^^  Pre- 
sented on  this  appeal.  .  .  .  Where,  how- 
ever, the  papers  upon  which  the  warrant  is 
founded  are  not  produced,  but  are  withheld 
by  the  executive  in  the  exercise  of  official 
discretion  and  authority,  we  can  look  only 
to  the  warrant  iteelf  and  ite  recitels  for  tlie 
evidence  that  the  essential  conditions  of  its 
issue  have  been  fulfilled."  He  then  proceeds 
to  stete  that  all  the  essential  requirements  of 
the  Constitution  and  statute  are  contained 
in  the  recitels  of  the  warrant,  and  concludes 
by  affirming  the  order  dismissing  the  writ  of 
habeas  corpus.  In  the  very  recent  case  of 
Terlinden  v.  Ames,  184  U.  S.  270-278,  46  L. 
ed.  634,  541,  22  Sup.  Ct.  Rep.  484,  Chief  Jus- 
tice Fuller  says:  "The  settled  rule  is  that 
the  writ  of  habeas  corpus  cannot  perform  the 
office  of  a  writ  of  error,  and  that,  in  extradi- 
tion proceedings,  if  the  committing  magis- 
trate has  jurisdiction  of  subject-matter  and 
of  the  accused,  and  the  offense  chary^  is 
within  the  terms  of  the  treaty  of  extradition. 
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and  the  magistrate,  in  arriving  at  a  decision 
to  hold  the  accused,  has  before  him  comjpe- 
tent  legal  evidence  on  which  to  exercise  his 
judgment  as  to  whether  the  facts  are  suffi- 
cient to  establish  the  criminality  of  the  ac- 
cused for  the  purposes  of  extradition,  such 
decision  cannot  be  reviewed  on  habeas  cor- 
pus. OmeloB  V.  Ruiz,  161  U.  S.  502-508,  40 
L.  ed.  787-789,  16  Sup,  CJt.  Rep.  689,  and 
cases  cited;  Bryant  v.  United  States,  167  U. 
S.  104,  8uh  nom,  Ea>  parte  Bryant,  42  L.  ed. 
94,  17  Sup.  Ct.  Rep.  744."  And  again,  he 
concludes  by  saying:  '''The  decisions  of  the 
executive  department  in  matters  of  extradi- 
tion within  its  own  sphere,  and  in  accord- 
ance with  the  Constitution,  are  not  open  to 
judicial  revision ;  and  it  results  that,  where 
proceedings  for  extradition,  regularly  and 
constitutionally  taken  under  the  acts  of 
Congress,  are  pending,  they  cannot  be  put  an 
end  to  by  writs  of  habeas  corpus.'*  See, 
also  Re  Clark,  9  Wend,  212.  In  the  case 
of  Roberta  v.  Reilly,  116  U.  S.  80,  29  L.  ed. 
544,  6  Sup.  Ct.  Rep.  291,  we  have  a  case  in 
many  respects  veiy  similar  to  the  one  under 
consideration.  In  that  case  the  relator  had 
been  indicted  in  the  state  of  New  York  for 
grand  larceny.  A  requisition  was  made  by 
the  governor  for  his  extradition  from « the 
state  of  Georgia.  The  governor  of  that  state 
issued  his  warrant,  upon  which  he  was  ar- 
rested and  held  in  custody.  Habeas  corpus 
was  then  issued  by  the  district  court  of  the 
Southern  district  of  Georgia.  The  accused 
made  an  affidavit  denying  his  guilt,  and  also 
denying  that  he  was  in  the  state  of  New 
York  on  the  day  laid  in  the  indictment  as 
the  date  of  the  offense;  but  he  did  not  deny 
that  he  was  in  the  state  at  about  that  date. 
Mr.  Justice  Matthews,  in  delivering  the 
opinion  of  ^e  court,  says,  with  reference  to 
the  claim  that  the  relator  was  not  a  fugitive 
from  justice,  that  it  "is  a  question  of  fact 
which  the  governor  of  the  state  upon  whom 
the  demand  is  made  must  decide  upon  such 
evidence  as  he  may  deem  satisfactoiy.  .  .  . 
The  determination  of  the  fact  by  the  ex- 
ecutive of  the  state  in  issuing  his  warrant 
of  arrest  upon  a  demand  made  on  that 
ground,  whether  the  writ  contains  a  recital 
of  an  express  finding  to  that  effect  or  not, 
must  be  regarded  as  sufficient  to  justify  the 
removal  until  the  presumption  in  its  favor 
is  overthrown  by  contrary  proof."  The  judg- 
ment of  the  circuit  court,  remanding  the 
prisoner  to  the  custody  of  the  agent  of  the 
state  of  New  York,  was  affirmed.  It  will  be 
observed  that  in  that  case  the  relator  showed 
that  he  was  not  in  the  state  at  the  date  laid 
in  the  indictment;  but  this  did  not  overcome 
the  presumption  of  fact  found  by  the  govern- 
or that  he  was  a  fugitive  from  justice.  Art- 
icle 4,  §  2,  subd.  2,  Const.  U.  S.,  provides 
that  "a  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  state  having  juris- 
diction of  the  crime."  The  Revised  Stat- 
utes of  the  United  States  (§  5278.  U.  S. 
Comp.  Stat.  1901,  p.  3597),  provide  that, 
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"whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as  a 
fugitive  from  justice  of  the  executive  au- 
thority of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces  a  copy 
of  an  mdictment  found,  or  an  affidavit  made 
before  a  magistrate  of  any  state  or  territory, 
charging  the  person  demanded  of  having 
committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fiea, 
it  shall  be  the  duty  of  the  executive  author- 
ity of  the  state  or  territory  to  which  such 
person  has  fled  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  ar- 
rest to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to 
such  a^nt  when  he  shall  appear." 

It  will  be  observed  that^  under  the  Consti- 
tution and  statute  to  which  we  have  re- 
ferred, the  application  must  be  made  to  the 
"executive  authority"  of  the  state  or  terri- 
tory to  which  the  person  chareed  with  the 
crime  has  fled.  The  duty,  therefore,  de- 
volves upon  such  executive  authority  to  de< 
termine  all  the  questions  of  fact  which  arise 
under  the  Constitution  and  statute.  In  this 
state  the  executive  authority  is  vested  in  the 
governor.  When  the  application  was  made 
for  the  arrest  of  the  relator  by  the  governor 
of  Tennessee,  it  became  tlie  duty  of  the  gov- 
ernor of  this  state  to  det^mine:  (1) 
Whether  a  crime  under  the  laws  of  Tennes- 
see was  charged  as  having  been  committed 
bv  the  relator;  (2)  whether  he  was  a  fugi" 
tive  from  justice  of  that  state.  It  appears 
that  the  governor  has  determined  these  ques- 
tions from  his  recitals  in  the  warrant.  The 
first  question  was  established  by  the  produc- 
tion before  him  of  the  indictments  found, 
duly  certified  and  authenticated,  and  the  see* 
ond  by  the  indictments  and  other  documents 
duly  certified  by  the  governor  of  the  state  of 
Tennessee  to  be  authentic.  Neither  the  Con- 
stitution nor  the  statutes  make  any  provi- 
sion for  a  review  of  the  determination  of  the 
governor,  but  our  own  statutes  give  to  every 
person  deprived  of  his  liberty  the  right  to 
apply  for  a  writ  of  habeas  corpus;  and  in 
case  he  is  imprisoned  by  virtue  of  a  warrant 
of  the  executive,  under  a  demand  for  extradi- 
tion, §  827  of  the  Code  of  Criminal  Proced- 
ure gives  him  the  right  to  a  review  for  the 
purpose  of  determining  his  identity, — ^wheth- 
er he  is  the  person  charged  with  crime  under 
the  demand  for  extradition.  Under  this  writ 
the  courts  doubtless  have  the  power  to  deter- 
mine whether  the  executive  has  acted  within 
the  powers  given  him  by  the  Constitution 
and  statutes  of  the  United  States.  When 
the  papers  upon  which  he  has  acted  have 
been  returned  and  become  a  part  of  the  rec- 
ord in  the  proceedings  upon  habeas  corpus, 
and  it  appears  from  such  papers  that  no 
crime  is  charged  as  having  been  committed 
in  the  state  demanding  the  return  of  the  per- 
son, it  has  been  held,  though  not  without 
criticism,  that  the  court  may  discharge  him 
{People  ex  rel,  Lawrence  v,  Brady,  56  N.  Y. 
50 
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182),  but  where  the  papers  upon  which  the 
governor  has  acted  in  making  nis  determina- 
tion to  issue  the  warrant  are  not  before  the 
court,  and  the  oont^its  of  such  papers  do 
not  appear,  the  recitals  of  facts  found  by 
him,  contained  in  the  warrant,  must  be  taken 
as  true,  so  far  as  the  review  by  habeas  cor- 
pus is  concerned. 

The  prevalence  of  crimes  committed  in  one 
state  by  persons  actually  in  another  state, 
through  innocent  agents  employed  by  them, 
such  as  the  forwarding  of  forced  drafts, 
checks,  and  other  instruments  throuffh  the 
mails,  express  agencies,  or  otherwise,  for  the 
purpose  of  procuring  money  or  other  prop- 
erty thereon,  makes  it  desirable  that  the 
question  should  be  determined  as  to  whether, 
under  the  Constitution  and  statutes  of  the 
United  States,  a  person  found  in  one  state 
can  be  surrendered  up,  to  be  taken  to  an- 
other state  for  trial,  for  a  crime  committed 
therein,  through  some  innocent  agency  of 
his,  when  he  was  only  constructively  present 
in  the  person  of  his  agent.  That  question, 
however,  ought  to  be  determined  by  the  Su- 
preme Court  of  the  United  States.  The  con- 
clusions reached  upon  the  points  above  dis- 
cussed render  it  unnecessary  for  this  court 
to  determine  it  in  this  case. 

The  order  appealed  from  should  be  af< 
firmed. 

Werner,  J.,  concurs  with  Haicl&t,  J. 


THOUSAND    ISLAND    PARK    ASSOCIA- 
TION, Respt., 

V. 

Ora  TUCKER,  Appt, 
(173   N.  Y.  203.) 

1.  Streets  aho^vn  on  the  plan  of  the 
park  of  an  asBOclatlon  organized  to 
maintain  a  camp  meeting  and  lease  lots  to 
persons  desiring  the  advantages  of  the  ground 
are  dedicated  to  the  use  of  the  lessees  and 
those,  at  their  request,  using  them  for  access 
to  their  lots,  so  that  the  association  cannot 
prevent  such  nse. 

2,  RjcclasiT'e  rivhtn  are  not  vi-ven  by  a 
■tatnte  merely  anthorisinir  an  associa- 
tion organised  to  maintain  a  camp  meeting 
to  purchase  and  deal  In  provisions  and 
other  commodities  for  supplying  the  needs  of 
lot  lessees  and  visitors,  and  to  maintain 
stores  and  shops  for  that  purpose,  and  to 
authorize  others  to  engage  In  such  pursuits, 
and  to  make  and  establish  regulations  there- 
for. 

8.  Poorer  to  prohibit  havrklnv  and 
peddllnv  vrlthln  a  camp-meetlnv 
vronnd  does  not  authorize  the  prohibition 
of  the  delivery  therein  of  produce  ordered  by 
mall  by  lot  leasees,  although  the  price  Is  not 
fixed  until  the  goods  are  delivered. 

4.  Power  to  adopt  a  revnlatlon  reqnlr- 
Inv  leasees  of  lots  to  purchase  all 
supplies  from  the  lessor  Is  not  reserved 

Note. — For  a  case  In  this  series  holding  that 
a  camp-meeting  association  cannot  Impose  tax 
on  taking  orders  for  provisions  on  grounds  of. 
see  Xorthport  Wesleyan  Grove  Camp-Meeting 
Asso.  V.  Perkins  (Me.)  48  L.  R.  A.  272. 
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to  an  association  organized  for  the  mainte- 
nance of  a  camp  meeting  by  a  provision  in  the 
leases  that  the  lessee  shall  keep  and  perform 
all  such  conditions  or  rules  as  the  lessor  shall 
from  time  to  time  impose,  since  such  require- 
ment is  not  reasonable. 

(January  6,  1003.) 

APPEAL  by  defendant  fram  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  Jefferson  County 
in  plaintiff's  favor  in  an  action  brought  to 
enjoin  defendant  from  selling  or  delivering 
articles  on  the  grounds  of  the  plaintiff.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ford  Sc  Ford,  for  appellant: 

The  lot  owners  and  thoee  occupying  under 
them  have  a  right  to  have  the  streets  remain 
open  and  be  used  as  such. 

Btory  V.  Neto  York  Elev.  R,  Co.  90  N.  Y. 
122,  43  Am.  Rep.  146;  Haight  v.  Littlefield, 
147  N.  Y.  888,  41  N.  E.  696. 

Chapter  278  of  the  Laws  of  1883,  which 
purports  to  authorize  plaintiff  to  deal  in 
provisions,  does  not  give  it  any  authority  to 
absolutely  forbid  sudi  dealing  by  all  except 
one«individual. 

People  V.  JarviSy  19  App.  Div.  466,  46  N. 
Y.  Supp.  696;  New  York  v.  Second  Ave,  R, 
Co.  82  N.  Y.  261. 

Receiving  orders  outside  of  Thousand  Is- 
land Park,  and  delivering  articles  in  pursu- 
ance thereof  to  residents  of  the  park,  do  not 
constitute  dealing  on  the  park  within  the 
meaning  of  the  statute. 

ye\o  York  v.  Hewamer,  59  App.  Div.  4, 
69  N.  Y.  Supp.  198. 

What  the  residents  could  do  by  themselves 
they  could  do  by  others. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  971; 
Story,  Agency,  9th  ed.  §  A  11. 

The  delivery  of  these  articles  by  defendant 
in  response  to  mail  orders  was  not  a  bring- 
ing on  of  the  articles  for  purposes  of  trade 
or  sale. 

Rex  V.  M'Knight,  10  Barn.  &  C.  734. 

If  the  residents  had  a  right  to  bring  on  the 
provisions,  an  injunction  would  not  lie  to 
restrain  their  doing  so  in  an  irregular  man- 
ner. 

Albany  Northern  R.  Co.  v.  Broumell,  24 
N.  Y.  348. 

The  r^ulation  adopted  by  plaintiff,  if  it 
be  construed  to  forbia  the  delivery  of  goods 
on  mail  order,  is  unreasonable  and  against 
public  policy  as  restricting  trade  and  create 
ing  a  monopoly. 

Weiler  v.  Equitable  Aid  Union,  92  Hun, 
278,  36  N.  Y.  Supp.  734 ;  Round  Lake  Asso. 
v.  Kellogg,  141  N.  Y.  348,  36  N.  E.  326;  Buf- 
falo V.  Webster,  10  Wend.  100;  Stamford 
V.  Fisher,  140  N.  Y.  187,  36  N.  E.  600. 

The  reasonableness  of  the  regulation  is  a 
question  of  law. 

Carney  v.  New  York  L.  Ins.  Co.  162  N.  Y. 
455,  42  L.  R.  A.  471,  57  N.  E.  78;  People 
ex  rel.  Muir  v.  Throop,  12  Wend.  186. 

The  acta  of  defendant  did  not  constitute 
"traffic  in"  or  "huckstering"  on  the  streets 
of  grounds  of  plaintiff. 
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Rex  V.  M'KnightjlO  Barn.  &  C.  7M: Stam- 
ford V.  Fisher,  140  N.  Y.  187,  35  N.  E.  500. 

Chapter  278  of  the  Laws  of  1883  is  in- 
valid in  so  far  as  it  attempts  to  confer  any 
exclusive  franchises. 

Re  Union  Ferry  Co.  98  N.  Y.  140;  Fox 
V.  Mohawk  d  H.  River  Humane  Soc.  166  N. 
Y.  517,  51  L.  R.  A.  681,  59  N.  E.  353. 

As  to  those  persons  who  had  leased  lots 

grior  to  its  passa^  the  act  of  1883  would 
e  violative  of  both  state  and  national  con- 
stitutions as  authorizing  the  plaintiff  to  re- 
strict them  in  the  enjoyment  of  their  prop- 
erty and  unlawfully  interfere  with  their 
vested  rights. 

Forster  v.  Scott,  136  N.  Y.  577,  18  L.  R.  A. 
543,  32  N.  E.  976. 

The  court  will  not  aid  plaintiff,  by  means 
of  an  injunction,  to  assume  powers  that  are 
ultra  vires, 

Nassau  Bank  v.  Jones,  96  N.  Y.  116,  47 
Am.  Rep.  14;  Case  v.  Kelly,  133  U.  S.  21, 

33  L.  ed.  513,  10  Sup.  Ct.  Rep.  216. 

An  action  at  law  is  the  ordinary  remedy 
for  selling  or  peddling  without  a  license. 

Buffalo  V.  Webster,  10  Wend.  100;  Bush 
V.  Seabury,  8  Johns.  418;  Brooklyn  v.  Bres- 
lin,  57  N.  Y.  591. 

It  is  no  part  of  the  business  of  this  court 
to  enforce  the  penal  laws  of  the  state,  or 
the  by-laws  of  a  corporation,  by  injunction, 
unless  the  act  sought  to  be  restrained  is  a 
nuisance. 

Hudson  V.  Thome,  7  Paige,  261;  High, 
Inj.  §  1248;  Ogden  v.  Welden,  40  N.  Y.  S.  R. 
35,  15  N.  Y.  Supp.  790;  Waupun  v.  Moore, 

34  Wis.  450,  17  Am.  Rep.  446;  St,  Johns  v. 
MoFarlan,  33  Mich.  72,  20  Am.  Rep.  671. 

Messrs.  Brown,  Carlisle,  A  Hugo,  for 
respondent: 

llie  plaintiff  has  the  absolute  control  of 
trade  and  traffic  in  merchandise  on  Thou- 
sand Island  Park,  and  is  entitled  to  the  aid 
of  a  court  of  equity  to  protect  this  control. 

Round  Lake  Asso,  v.  Kellogg,  141  N.  Y. 
348.  36  N.  £.  326;  Chautauqua  Assembly 
V.  Ailing,  46  Hun,  682. 

Public  policy  requires  that  the  lot  lessees 
of  the  plaintiff  association  should  be  pro- 
tected from  the  invaaion  of  their  homes  by 
transient  traders,  who  are  ofttimes  unscru- 
pulous, dishonest,  and  dangerous  persons. 

Mornll  V.  State,  38  Wis.  433,  20  Am.  Rep. 
12;  Com,  v.  Gardner,  133  Pa.  289,  7  L.  R.  A. 
666,  19  Atl.  650;  Oraffty  v.  Rushville,  107 
Ind.  502,  57  Am.  Rep.  128,  8  N.  E.  609. 

Huckstering  without  permission,  and  per- 
sisting in  such  acts,  constitute  a  continuing 
trespass. 

O'Reilly  v.  New  York  Elev,  R,  Co,  148  N. 
Y.  347,  31  L.  R.  A.  407,  42  N.  E.  1063;  Boh- 
Icn  V.  Metropolitan  Elev.  R,  Co.  121  N.  Y. 
546,  24  N.  E.  932;  MoOrane  v.  Neu)  York 
Elev.  R.  Co,  67  App.  Div.  37,  73  N.  Y.  Supp. 
498;  Oarvey  v.  Long  Island  R,  Co.  159  N. 
Y.  332,  64  N.  E.  67. 

The  persistent  infringement  of  the  regu- 
lation against  huckstering  by  defendant  con- 
stituted a  continuing  trespaas,  and  an  in- 
junction restraining  uie  practice  of  huckster- 
ing is  the  only  complete  remedy. 

Garvey  v.  Long  Island  R,  Co,  159  N.  Y. 
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332.  54  N.  E.  57 ;  Coatstoorth  v.  Lehigh  Val- 
ley R.  Co.  156  N.  Y.  451,  51  N.  E.  301; 
Wheelock  v.  Noonan,  108  N.  Y.  179,  15  N.  E. 
67. 

The  acts  of  defendant  in  trafficking  about 
the  docks  and  grounds  of  plaintiff  resulted  in 
irreparable  injury  to  the  plaintiff,  and 
equity  will  enjoin  such  acts. 

Troy  d  B,  R.  Co,  v.  Boston,  H,  T.  d  W.  R. 
Co.  86  N.  Y.  126. 

The  rule  or  ordinance  of  the  plaintiff  as- 
sociation, that  "all  trafficking  in  vegetables, 
meats,  groceries,  newspapers,  and  all  other 
articles  of  merchandise  usually  sold  in  Ktte 
markets  of  the  association,  or  any  huckster- 
ing whatsoever  without  permission  on  its 
docks  and  grounds,  is  hereby  prohibited,"  is 
a  reasonable  regulation  of  trade,  and  is  not 
arbitrary,  oppressive,  or  in  restraint  of 
trade. 

Round  Lake  Asso,  v.  Kellogg,  141  N.  Y. 
348,  36  N.  £.  326;  Buffalo  v.  Webster,  10 
Waid.  100;  Bush  v.  Seabury,  8  Johns.  418; 
Brooklyn  v.  Breslin,  57  N.  Y.  693;  Meyers 
V.  Baker,  120  111.  567,  60  Am.  Rep.  580,  12 
N.  E.  79;  Com.  v.  Bearse,  132  Mass.  642,  42 
Am.  Rep.  460;  State  v.  Read,  12  R.  I.  136; 
Buffalo  V.  Sohleifer,  2  Misc.  216,  21  N.  Y. 
Supp.  913. 

Chapter  278  of  the  Laws  of  1883,  entitled 
"An  Act  in  Relation  to  the  Thousand  Island 
Park  Association,"  is  constitutional. 

Kerrigan  v.  Force,  68  N.  Y.  381,  6  Am.  t, 
Eng.  Enc.  Law,  2d  ed.  p.  1086;  New  York 
d  0,  Midland  R.  Co.  v.  VanHom,  67  N.  Y. 
473;  People  ea>  rel.  Rochester  v.  Briggs,  50 
N.  Y.  553 ;  People  em  rel.  Burrows  v.  Orange 
County,  17  N.  Y.  241 ;  People  v.  New  York 
C.  R,  Co.  24  N.  Y.  485. 

GvUen,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  incorporated  in  Decem- 
ber, 1874,  under  the  provisions  of  chapter 
117  of  the  Laws  of  1863,  entitled  "An  Act 
to  Authorize  the  Formation  of  Corporations 
for  the  Erection  of  Buildings,"  under  the 
name  of  the  Thousand  Island  Camp  Meeting 
Association,  for  the  purpose  of  erecting 
buildings  and  laying  out  land  for  the  use  of 
persons  who  might  attend  camp  meetings  on 
the  pounds  of  the  association.  In  1875  it 
acquired  a  tract  of  about  800  acres  on 
Wellesley  Island,  in  the  St.  Lawrence  river, 
a  part  of  which  it  laid  out  into  parks  or 
open  squares  and  streets,  and  the  remainder 
thereof  subdivided  into  lots.  It  graded  the 
streets,  improved  the  parks  or  open  spaces, 
constructed  a  dock,  and  built  a  tabernacle 
and  other  buildings,  including  a  hotel.  It 
leased  to  individuals  a  large  number  of  the 
lots  for  the  purpose  of  erecting  oottaf;es 
thereon.  These  leases  ran  for  ninety-nine 
years,  with  the  privilege  of  perpetual  renew- 
als, and  by  their  terms  were  "granted  and  ac- 
cepted according  to  the  rules  and  r^^laUons 
which  may  from  time  to  time  be  adopted  and 
promulgated  for  the  government  of  said 
park,  and  which  are  hexSby  made  part  of  the 
instrument."  The  leases  specified  that  the 
regulations  existing  at  their  date  and  as- 
sented to  by  the    lessees    were:     "(1)    No 
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games  or  diversions  of  any  kind,  not  ap- 
proved by  said  association,  will  be  allowed 
on  any  of  the  premises  of  the  said  associa- 
tion at  any  time.  (2)  The  association  re- 
serves the  riffht  at  all  times  to  use,  lay  out, 
and  lease  all  lands  not  already  laid  out  or 
designated  as  streets  or  avenues.  (3)  The 
erection  of  privies  is  forbidden,  except  by 
consent  of  the  association." 

By  chapter  4  of  the  Laws  of  1879  the  cor- 
porate name  of  the  plaintiff  was  changed  to 
its  present  title.  By  chapter  278  of  the  Laws 
of  1883  the  plaintiff,  in  addition  to  the  pow- 
ers conferred  upon  it  by  its  act  of  incorpora- 
tion, was  authorized  '*to  purchase  and  deal 
in  such  provisions  and  other  commodities 
and  articles  necessary  and  proper  for  supply- 
ing lot  lessees,  cottages,  and  visitors,  and  to 
maintain  stores,  shops,  lumber  yards,  and 
other  buildings  and  erections  upon  the  cor- 
porate lands ;  to  establish  and  conduct  livery 
stables,  baths,  bath-houses,  boat  liveries,  boat 
houses,  and  boats  for  hire;  to  authorize 
others  to  engage  in  such  pursuits  on  said 
park;  to  make  and  establish  regulations 
therefor;  to  improve  the  corporate  property 
in  any  and  all  ways  calculated  to  contribute 
to  the  pleasure,  health,  or  well  being  of  its 
lot  lessees  and  visitors."  By  subdivision  6 
of  §  1  it  was  provided  that  nothing  in  the 
act  should  be  construed  to  prevent  the  bring- 
ing of  provisions  and  builaing  or  other  ma- 
terials upon  the  groimds  of  said  association 
for  the  use  of  those  bringing  the  same,  and 
not  intended  for  the  purposes  of  trade  or 
sale.  In  August,  1895,  the  trustees  of  the 
plaintiff  enacted  the  following  regulation: 
"AH  traffic  in  vegetables,  meats,  groceries, 
newspapers,  and  all  other  articles  of  mer- 
chandise usually  sold  in  the  markets  and 
stores  of  the  association  or  any  huckstering 
whatsoever  without  permission,  on  its  docks 
and  grounds,  is  hereby  prohibited."  The  de- 
fendant is  a  farmer  in  Jefferson  county,  who 
has  supplied  lot  owners  in  the  park  with 
poultry,  vegetables,  and  like  products.  The 
method  in  which  he  conducted  his  business 
was,  as  has  been  foimd  by  the  trial  court,  by 
means  of  orderH  on  postal  cards  sent  to  him 
by  various  lot  owners.  In  compliance  with 
such  directions,  he  delivered  the  goods  or- 
dered to  the  various  persons  ordering  them, 
on  their  respective  premises.  The  complaint 
alleged  the  incorporation  of  the  plaintiff,  the 
improvement  of  its  land,  the  lease  of  its  lots, 
and  the  enactment  of  its  regulations  against 
trafficking  already  recited.  It  further  al- 
le<:^ed  that  the  plaintiff  had  leased  a  store,  a 
meat  market,  and  other  buildings  to  indi- 
viduals, with  a  grant  of  the  exclusive  priv- 
ilege of  carrying  on  such  business  in  the 
park ;  that  the  rental  value  of  such  premises 
depended  largely  upon  the  exclusive  right  so 
granted  to  the  lessee  to  carry  on  the  particu- 
lar business.  It  was  alleged  that  the  defend- 
ant, in  violation  of  said  regulation,  was  traf- 
ficking in  supplies  sold  in  the  stores  and 
shops  establisned  by  the  plaintiff,  and  thus 
injuring  its  exclusive  right  to  carry  on  busi- 
ness. The  relief  asked  was  that  the  defend- 
ant be  enjoined  from  trafficking,  selling,  or 
delivering  vegetables,  meats,  fruits,  gro- 
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ceries,  and  any  other  merchandise  on  the 
groimds  of  the  plaintiff  without  its  permis- 
sion. The  trial  court  found  that  the  defend- 
ant had  trafficked  in  vegetables  and  supplies 
under  orders  by  post,  in  the  way  narrated. 
It  held  that  the  plaintiff  possessed  the  ex- 
clusive privile^  o!  dealing  in  merchandise 
within  the  limits  of  the  park,  that  the  regu- 
lation adopted  by  it  was  reasonable  and 
valid,  and  that  the  conduct  of  the  defendant 
violated  such  exclusive  privilege.  Jud^ent 
was  granted  enjoining  the  defendant  from 
huckstering  or  trafficking  in  vegetables  or 
other  farm  products  for  household  use,  car 
other  merchandise  usually  sold  in  the  mar- 
ket or  stores  of  the  plaintiff,  and  from  con- 
tinuing such  traffic  as  theretofore  conducted 
bv  him,  by  means  of  mail  orders  and  person- 
al delivery  of  goods,  without  first  obtaining 
the  permission  of  the  plaintiff. 

The  real  question  involved  in  this  case  is 
the  riffht  of  the  plaintiff  ajssociation  to  pre- 
vent Uie  lessees  and  occupants  of  the  plots 
which  it  has  leased  from  obtaining  their  sup- 
plies by  purchase  from  others  than  the  plain- 
tiff, or  tne  persons  to  whom  it  has  granted 
the  exclusive  privilege  of  dealing  in  such 
supplies.  The  action  cannot  be  sustained  on 
the  theory  that  the  defendant  is  a  trespasser 
on  plaintiff's  lands,  and  that  it  is  entitled  to 
resort  to  equity  to  prevent  a  repetition  of  the 
trespass,  unless  it  be  first  determined  that 
he  entered  upon  the  park  for  the  purpose  of 
violating  the  plaintifl^s  right.  Trespass  on 
land  can  be  maintained  only  by  a  plaintiff 
in  possession.  Therefore,  so  far  as  relates 
to  the  entry  on  the  premises  of  the  cotta- 
gers, the  piaintiil'  has  no  standing  to  com- 
plain of  a  trespass.  As  far  as  the  roads  and 
streets  in  the  park  are  concerned,  the  prob- 
ability is  that  they  were  made  public  high- 
ways by  chapter  242  of  the  Laws  of  1895, 
which  enabled  the  plaintiff  to  discharge  its 
highway  tax  by  work  on  those  roads.  In 
that  case  every  one  of  the  public  had  the 
riffht  of  passage  over  them.  But  however 
this  may  be,  the  lots  leased  were  laid  out 
on  a  map  and  plan  of  the  park  showing  the 
streets  and  roads.  By  leasing  the  lot«  as 
designated  on  such  maps,  the  plaintiff  there- 
by dedicated  the  land  in  the  streets  and 
roads  to  the  use  of  the  lot  lessees,  and  any- 
one using  a  road  for  access  to  the  premises 
of  such  lessee  on  the  latter's  request  can  jus- 
tify his  presence  there  as  against  the  plain- 
tiff under  such  dedication.  We  therefore 
revert  to  the  original  question, — ^whether  the 
defendant's  errand  was  lawful  as  against  the 
plaintiff. 

The  real  theory  of  the  action,  and  the 
ground  on  which  the  decisions  of  the  courts 
below  have  proceeded,  is  that  the  plaintiff 
had  the  exclusive  privilege  to  fumisn  stores 
and  supplies  to  residents  in  the  park,  except 
in  cases  Arhere  the  residents  might  personal- 
ly bring  their  supplies  with  them,  and  that 
the  defendant's  conduct  infringed  on  the 
plaintifl's  exclusive  privilege  of  trading  or 
aithorizing  trading.  The  claim  of  the  plain- 
tiff to  this  exclusive  privilege  *is  based  on  two 
grounds:  First,  the  statute  of  1883;  second, 
the  covenants  or  conditions  of    the    leases 
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graDted  by  it  to  the  various  holders  of  cot- 
tage plots.  As  to  the  first,  it  would  be  suffi- 
cient to  say  tliat,  if  the  statute  granted  to 
the  plaintifl'  the  exclusive  right  claimed,  it 
would  be  in  conflict  with  §  18,  art.  3,  of  the 
Constitution,  which  prohibits  the  legislature 
from  granting  to  any  private  corporation  or 
association  or  individual  any  exclusive  priv- 
ilege, immunity,  or  franchise  whatever.  Foa 
V.  Mohawk  d  H.  River  Humane  8oc.  166  N. 
Y.  517,  51  L.  R.  A.  081,  59  N.  E.  353.  But 
the  act  of  the  legislature  is  not  subject  to 
any  such  construction.  It  does  not  purport 
to  give  the  plaintiff  any  exclusive  privilege 
of  trading,  or  to  forbid  others  from  so  doing. 
It  authorized  the  plaintiff  to  purchase  and 
deal  in  provisions  and  other  commodities 
for  supplying  lot  lessees  and  visitors,  and 
to  maintain  stores  and  shops  for  that  pur- 
pose. Thus  far  it  merely  grants  the  plaintiff 
additional  corporate  powers — a  grant  which 
was  necessary,  for,  by  the  statute  »inder 
which  it  was  originally  incorporated,  the 
plaintiff  would  have  no  right  to  carry  on 
any  business  of  the  kind.  It  then  empowers 
the  plaintiff  to  authorize  others  to  engage 
in  such  pursuits  on  the  park,  and  "to  make 
and  establish  regulations  therefor."  I  as- 
sume that  by  this  statute  there  waa  given 
to  the  plaintiff  the  same  power  to  r^ulate 
trade  in  the  park  that  is  generally  granted 
to  municipal  corporations  to  regulate  trade 
within  their  limits.  More  than  this  the  leg- 
islature did  not  grant.  The  power  to  regu- 
late a  useful  trade  does  not  authorize  its 
prohibition  or  the  creation  of  a  monopoly. 
"An  ordinance  cannot  legally  be  made  which 
contravenes  a  common  right  unless  the  power 
to  do  so  be  plainly  conferred  by  a  valid 
and  competent  legislative  grant  [with  us  the 
legislative  power  is  restricted  by  the  consti- 
tutional provision  cited]  ;and,in  cases  relat- 
ing to  such  a  right,  authority  to  regulate 
conferred  upon  towns  of  limited  powers,  has 
been  held  not  necessarily  to  include  the  pow- 
er to  prohibit."  Dill,  Mun.  Corp.  §  325. 
"The  power  to  license  and  regulate  a  lawful 
and  necessary  business  will  not  give  the  cor- 
poration the  power  to  make  contracts  which 
create  or  tend  to  create  a  monopoly."  Id.  § 
362.  The  restraint  or  prohibition  of  hawk- 
ing and  peddling  has  always  been  regarded 
in  this  state  as  a  justifiable  exercise  of  the 
police  power.  Buffalo  v.  Webster,  10  Wend. 
100;  Stamford  v.  Fisher,  140  N.  Y.  187,  35 
N.  E.  500.  As  said  by  Judge  Gray  in  the 
latter  case:  "It  is  perfectly  competent  to 
empower  municipal  corporations  to  prescribe 
regulations  for  the  orderly  conduct  of  busi- 
ness within  their  limits  and  upon  the  public 
streets."  Therefore,  so  far  as  the  regulation 
adopted  by  the  plaintiff  forbade  trafficking 
or  huckstering  in  articles  of  merchandise  on 
the  dock,  streets,  or  open  places,  it  was  valid. 
It  might  also  restrain  peddling  and  similar 
trafficking  in  the  park,  for  all  these  things 
would  tend  to  interfere  with  the  comfort  of 
the  residents,  and  disturb  the  quiet  and  good 
order  of  the  settlement.  But  the  business 
done  by  the  defendant  did  not  in  any  way 
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constitute  hawking  or  peddling.  This  was 
so  held  in  Stamford  v.  Fisher,  140  N.  Y.  187, 
35  N.  E.  500.  It  in  no  way  affected  the  or- 
der or  quiet  of  the  community.  The  de- 
fendant took  his  goods  only  to  those  who  had 
previouslv  ordered  them,  in  pursuance  of 
those  orders.  It  is  doubtful  whether  even 
an  act  of  the  legislature  restraining  such  a 
business  could  l^  sustained  as  a  proper  ex- 
ercise of  the  police  power.  See  People  v. 
Jarvis,  19  App.  Div.  466,  46  N.  Y.  Supp. 
."SOe;  People  ex  rel,  Tyroler  v.  Warden  of 
Gity  Prison,  157  N.  Y.  116,  43  L.  R.  A.  264, 
51  N.  E.  1006.  It  was  found  by  the  trial 
court  that  the  price  was  made  for  the  goods 
at  the  time  of  delivery,  and  that  the  sale 
was  not  consummated  till  then.  This  is  im- 
material. The  defendant  did  not  offer  his 
goods  for  sale  to  other  persons.  If  he  had 
assumed  to  do  so,  that  might  have  consti- 
tuted hawking  or  peddling.  This  action, 
however,  is  not  brought  on  any  claim  that 
the  defendant  has  violated  any  police  regu- 
lation for  the  maintenance  of  order,  or  for 
the  prevention  of  nuisances  or  objectionable 
callings,  but,  as  already  stated,  on  the  the- 
ory that  his  business  has  interfered  with  the 
pecuniary  value  of  the  plaintiff's  exclusive 
rights. 

Though  the  plaintiff  gained  no  exclusive 
privil^e  from  the  statute,  if  it  had  con- 
tinued the  owner  and  possessor  of  the  lands 
in  the  park  it  would  have  had,  by  virtue  of 
such  ownership  and  possession,  an  unquali- 
fied right  to  regulate  business  carried  on 
there  in  such  manner  as  it  might  deem  prop- 
er, and  to  exclude  any  person  from  the  prem- 
ises for  any  reason.  By  these  means  the 
plaintiff  could  hold  a  practical  monopoly  of 
all  business  carried  on  in  the  park, — a  mo- 
nopoly subject  to  no  legal  condemnation,  be- 
cause it  would  proceed  from  no  act  of  the 
legislature  or  municipal  regulation,  but  from 
the  ownership  of  the  land.  When  the  plain- 
tiff leased  or  granted  the  cottage  plots,  it 
might  have  subjected  the  leases  to  such  con- 
ditions and  the  tenants  to  such  covenants  as 
it  saw  fit  to  impose.  If  it  had  been  provided 
in  the  leases  that  the  tenant  or  occupant 
should  purchase  all  his  supplies  from  the 
plaintiff,  or  from  such  shop  or  market  as  it 
might  establish,  and  should  obtain  no  sup- 
plies from  any  other  source,  I  am  not  pre- 
pared to  say  that  such  a  covenant  would 
not  be  enforced,  or,  rather,  that  damages 
could  not  be  recovered  for  its  violation.  The 
exclusive  privilege  reserved  by  the  landlord 
would  fairly  be  a  part  of  the  consideration 
for  the  demise  of  the  premises.  But  to  im- 
pose such  a  restriction  on  the  tenant,  some 
condition  or  covenant  to  that  effect  must  be 
found  in  the  lease.  Otherwise  the  dominion 
of  the  tenant  is  as  absolute  during  the  de- 
mised term  as  that  of  the  owner  previous  to 
the  demise.  In  the  leases  granted  by  the 
plaintiff,  certain  regulations  adopted  by  it 
were  expressly  recited.  None  of  these  re- 
stricted the  right  of  the  tenant  to  purchase 
stores  and  merchandise  for  consumption  in 
the  park  where  and  from  whom  he  pleased. 
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The  lease  contained  the  further  condition 
that  the  tenant  should  keep  and  perform  all 
such  conditions  or  rules  and  regulations  as 
the  landlord  should  from  time  to  time  im- 
pose.   Thus  there  was  reserved  to  the  land- 
lord the  power  to  subsequently  make  new 
regulations.     Such  power,  however,    though 
general  in  form,  was  not  absolute  or  unquali- 
fied.   A  new  regulation    established    under 
this  reservation,  to  be  valid,  must  be  reason- 
able.    In  this  respect  the  case  is  entirely  an- 
alogous to  that  of  a  member  of  a  corpora- 
tion, where  power  is  reserved  to  the  corpora- 
tion, either  by  the  statute  or  by  its  consti- 
tution, to  modify  or  repeal  by-laws  and  to 
enact  new  ones.     "If,  then,  the  power  is  re- 
served to  alter,  amend,  or  repeal,  and  that 
reservation  enters  into  a  contract,  the  power 
reserved  is  to  pass  reasonable  by-laws,  agree- 
able to  law.     But  a  by-law  that  will  disturb 
a  vested  right  is  not  such."    Kent  v.  Quick- 
silver Min.  Co.  78  N.  Y.  159.     See  also  Par- 
ish V.  New  York  Produce  Exchange,  169  N. 
Y.  34,  66  L.  R.  A.  149,  61  N.  E.  977.     The 
question,  therefore,  is  whether  the  regulation 
forbidding  the  tenants  or  occupants  to  pur- 
chase supplies,  except  at  the  plaintiff's  store, 
unless  they  bring  tnose  supplies  personally 
upon  the  grounds,  is  reasonable.     In  deter- 
mining whether  the  by-law  of  a  corporation 
is  reasonable  or  not,  there  should  pi-operly 
be  considered  the  nature  of  the  corporation, 
and  the  object  for  which  it  is  organized.  In 
the  present  case  it  was  intended  U>  maintain 
plaintiff's  park  as  a   camp-meeting  ground, 
its  purpose  was  not  only  to  provide  a  place 
for  recreation,  but  also  for  the  spiritual  and 
religious  edification  of  its  menibers.     It  is 
well  known  that   some  religious    denomina- 
tions entertain  views  as  to  the  propriety  of 
conduct  and  demeanor  of  members,  their  rec- 
reations and  their  modes  of  life,  that  seem 
strict  and  possibly  intolerant  to  the  rest  of 
the  community.     When  a  person  joins  such 
an  association,  he  must  expect  to  conform  to 
its    standards.      So    here,    anyone    leasing? 
grounds  from  the  plaintiff,  with  the  reserva- 
tion in  his  lease  of  the  right  of  the  plaintifi 
to  establish  new  regulations,  might  natural- 
ly expect  the  possibility  of  new  regulations 
regarding  the  enjoyment  of  his  property  so 
as  to  prevent  giving  scandal  or  offense  to  the 
other  tenants.     Regulations  of  this  nature, 
which  would  be  condemned  as  unwarrant- 
able invasions  of  private  liberty  in  the  case 
of  ordinary  companies  organized  for  the  im- 
provement, development,  and  sale  of  tracts 
of  land,  would,  in  the  case  of  an  assotnation 
like  the  plaintiff,  be  properly  upheld.     The 
regulation  which  the  plaintiff  has  sought  to 
import  into  its  leases  is  not  of  this  char- 
acter, but  solely  for  the  purpose  of  pecuniary 
gain.     No  regulation  of  the  kind,  nor  on  the 
subject,  existed  at  the  time  the  grounds  were 
leased;  and  there  was  no  reason  why  a  per- 
son renting  the  lands  should  expect  such  a 
regulation  to  be  enacted  by  the  plaintiff,  any 
more  than  if  he  had   rented  the   premises 
from  an  ordinary  land  company.     The  regu- 
lation seems  to  me  of  a  most  arbitrary  and 
unreasonable  character.     Not  only  are  the 
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cottagers  entitled  to  purchase  where  they  can 
buy  the  cheapest,  but  in  articles  of  food 
there  is  a  great  difference  of  individual  taste. 
In  the  grocery  shop  established  by  the  plain- 
tiff there  are  certain  brands  of  flour  or  cof- 
fee, and  it  may  be  that,  if  the  question  is  to 
be  decided  by  the  courts,  those  brands  would 
be  held  to  be  the  best.  Nevertheless  some  of 
the  cottagers  might  like  other  brands  better. 
Some  might  prefer  their  vegetables  fresb 
from  the  defendant's  farm,  to  those  that  have 
stood  on  the  huckster's  stand  in  the  market. 
The  articles  kept  in  the  plaintiff's  stores  and 
shops  may  be  good,  and  the  prices  charged 
therefor  reasonable,  but  the  pecuniary  means 
of  some  of  the  cottagers  may  be  such  as  to 
require  them  to  purchase  inferior  articles  at 
a  lower  price.  Thus  the  regulation,  if  up- 
held, would  seem  to  establish  a  uniform 
standard  of  taste  and  a  uniform  style  of  liv- 
ing. 

The    question    involved    in    Round    Lake 
Asso.  V.  Kellogg,   141  N.  Y.  348,  36  N.  E. 
326,  and  Chautauqua  Assembly  v.  Ailing,  46 
Hun,  582,  is  essentially  different  from  that 
before  us.     In  the  Round  Lake  Case  the  ac- 
tion was  brought  to  restrain  the  defendant, 
who  had  acquired  a  lease  of  a  plot  of  land, 
from  using  the  premises  as  a  place  for  the 
sale  of  merchandise,  in  violation  of  a  regu- 
lation adopted  by  the  association  forbidding 
such  use.     It  was  held  that  the  regulation 
was  reasonable;   the    lot  not    having    been 
leased  for  the  purposes  of  a  shop  or  store, 
but  to  enable  persona  habitually  attending 
camp  meetings    to  erect    cottages  or    tents 
thereon.     In  the  Chautauqua  Case  the  ha- 
bendum clause  declared  that  the  premises 
were  to  be  held  for  a  cottage  or  tent  for  a 
private     residence,    and   the   defendant   at- 
tempted   to   maintain    thereon    a    boarding 
house.     Both  the  cases  involved  the  use  of 
the  demised  land  for  improper  or  unauthor- 
ized purposes.  The  plaintiff  has  covered  that 
subject  by  express   provision   in  its   lea.ses 
that  the  premises  shall  not  be  used  for  any 
mercantile  or  mechanical  trade,  for  a  board- 
ing or  lodging  house,  or   for  any   purpose 
other  than  a  summer  residence.     Any  viola- 
tion of  this  covenant  would  be  properly  re- 
strained.    But     limitations    or    restrictions 
on  the  use  of  property  are  in  no  way  akin  to 
restrictions  or  limitations  on  the  right  to 
purchase  supplies  whereon  to  subsist.     The 
fact  that  a  restriction  on  one  subject  was  im- 
posed by  the  lease  gave  no  intimation  that 
subsequently  there  might  be  imposed  restric- 
tions on  the  other  subject.     It  is  said  that 
liberty  of  purchase  is  still  permitted  to  the 
tenants  and  cottagex's    i^    they    personally 
bring  in  the  goods  purchccsed.     But  this  is 
no  liberty  at  all.     The  tenant  ordering  goods 
might  be  sick  or  infirm  and  unable  to  lea^-c 
his    residence.     If   it   be   asserted   that    he 
might  authorize  another  to    bring  in    the 
goods  for  him,  that  concession  would  dispose 
of  the  present  case,  for  the  defendant  acted 
in  pursuance  of  instructions  given  by  the 
tenants.     If  it  is  a  violation  of  the  plaintifTs 
rights  for  the  defendant  to  furnish  vegetable* 
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to  the  cottagers  on  orders  from  them,  it 
would  equally  violate  those  rights  for  a  gro- 
cer in  Syracuse  or  Utica  to  deliver  to  a  cot- 
tager a  barrel  of  su^r  or  a  barrel  of  flour. 
No  such  restricticm  is  reasonable. 

The  judgment  appealed  from  should  he  re- 


versed, and  a  new  trial  granted;    costs   to 
abide  the  event. 

Parker,  Gh.  J.,  and  Gray,  O'Brien* 
Martin,  and  Werner,  JJ.,  concur.  Vann, 
J.,  not  voting. 


TENNESSEE  SUPREME  COURT. 


B.  M.  WEBB,  Appt., 

V, 

T.  J.  FISHER. 


(. 


.Tenn. 


.) 


A  liidire  of  a  court  of  record  is  not  sub- 
ject to  a  private  action  for  oppressive- 
ly, maliciously,  cmd  corruptly  entering  a  de- 
cree disbarring  an  attorney. 

(February   7,   1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Dekalb  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  from  defendant  for  al- 
leged corrupt  and  malicious  acts  committed 
by  him  as  chancellor  of  the  Fifth  Chancery 
Division.     Affirmed. 

The  fnct»  are  stated  in  the  opinion. 

Messrs,  Webb  ft  Oantrell,  for  appel- 
lant: 

A  judge  is  liable  for  his  corrupt,  wicked, 
oppressive,  fraudulent,  and  malicious  con- 
duct. 

Cope  V.  Ramsey,  2  Heisk.  197 ;  Hoggatt  v. 
Uigleyy  6  Humph.  237. 

Messrs,  Wade  ft  Robinson  for  appellee. 

MoAlister,  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  upon  this  record 
is  in  respect  of  the  liability  of  a  judicial 
officer  for  certain  official  acts  which  are  al- 
leged to  have  been  done  oppressively,  ma- 
liciously, and  corruptly.  TTie  more  specific 
allegations  of  the  declaration  are  that  the 
defendant,  T.  J.  Fisher,  as  chancellor  of  the 
fifth  chancery  division  of  Tennessee,  decided 
against  plaintiff  the  cause  of  VV.  H.  Cum- 
mings,  relator,  against  B.  M.  Webb,  in  the 
chancery  court  at  Smithville,  Tennessee,  in 
which  a  decree  of  disbarment  was  made  and 
entered  against  plaintiff,  a  practising  attor- 
ney and  counsel  and  solicitor  in  the  courts 
of  said  state,  and  that  said  decree  was  pro- 
nounced corruptly,  maliciously,  wickedly, 
and  oppressively.  There  are  other  allega- 
tions in  the  declaration,  which  are  not  neces- 
sary to  be  mentioned,  since  the  statement  al- 
ready made  presents  the  real  case  as  made. 


Note. — As  to  liability  of  Judicial  officer  to 
civil  action  for  acts  of  a  judicial  nature,  see 
also.  In  this  series,  Austin  v.  Vrooman  (N.  Y.) 
14  L.  R.  A.  138,  and  note;  Williamson  v.  Lacey 
(Me.)  25  L.  R.  A.  506;  Thompson  v.  Jackson 
riowa)  27  L.  R.  A.  92,  and  note;  Scott  v.  Flsh- 
blate  (N.  C.)  30  L.  R.  A.  696;  Glazer  v.  Hub- 
bard (Ky.)  39  L.  R.  A.  210;  and  Calhoun  v. 
Little  (Ga.)  43  L.  R.  A.  630. 
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stripped  of  useless  verbiage  and  immaterial 
recitals.  To  this  declaration  defendant  tiled 
a  plea  of  not  guilty.  At  the  July  term, 
1902,  defendant  asked  leave  of  the  court  to 
withdraw  his  plea,  and  file  a  demurrer  to 
the  declaration,  assigning  for  cause  the  ex- 
emption of  a  judicial  officer  from  such  a 
suit;  but  this  motion  was  disallowed.  At 
the  November  term,  1902,  the  presiding 
judge,  Hon.  Joseph  C.  Higgins,  being  of 
opinion  that  the  declaration  stated  no  cause 
of  action,  dismissed  the  suit.  Plaintiff  ap- 
pealed, and  has  assigned  errors. 

The  precise  question  with  which  we  are 
now  confronted  has  not  heretofore  been  de- 
cided in  this  state,  so  far  as  we  are  advised 
by  any  reported  opinion.  The  case  of  Hog* 
gatt  v.  Bigley,  6  Humph.  237,  involved  the 
liability  of  a  justice  of  the  peace  for  acta 
done  in  his  official  capacity.  Green,  J.,  in 
delivering  the  opinion  of  the  court,  said: 
**The  only  question  is  whether  the  justice 
of  the  peace  had  jurisdiction  of  the  case 
against  the  slave,  Jim,  whom  he  committed 
to  prison ;  for  it  is  not  contended  that  a  ju- 
dicial officer  is  responsible  for  mere  errors 
of  judgment  in  a  case  of  which  he  has  ju- 
risdiction, and  in  which,  without  malice,  he 
honestly  pronounces  what  he  believes  to  be 
the  judgment  of  the  law."  It  was  not  con- 
tended in  that  case  that  the  official  act  was 
done  maliciously  or  corruptly,  but  the  con- 
trary appeared.  The  case  of  Cope  v.  iZom- 
sey,^2  Heisk.  197,  was  a  bill  filed  by  the 
next  friend  of  a  minor  against  the  defend- 
ants, as  justices  of  Warren  county,  to  hold 
them  personally  liable  for  a  sum  of  money 
paid  into  the  hands  of  the  clerk  of  said  court 
in  Confederate  money.  The  bill  charged 
that  all  the  parties  defendant  combined  and 
confederated  together  to  cheat  and  defraud 
said  minor  in  this  transaction;  but  thecoiui; 
found  there  was  no  proof  to  throw  suspicion 
on  the  defendants.  A  demurrer  was  incor- 
porated in  the  answer,  which  assigned  that 
defendants  were  not  responsible  for  acts 
done  in  a  judicial  capacity,  and  that  the 
bill  failed  to  charge  that  said  acts  were 
done  with  a  corrupt,  malicious,  or  fraudu- 
lent purpose.  Sneed,  J.,  said:  "If  they 
[the  justices],  in  the  rendition  of  the  order 
complained  of,  have  done  the  complainants 
wrong  by  an  honest  error  of  judgment,  they 
are  not  responsible  for  it,  pecuniarily  or 
otherwise.  But,"  continues  the  court,  "if 
they  have  acted  corruptly,  maliciously,  and 
with  purpose  to  defraud  the  complainant 
of  his  rights,  then  in  an  appropriate  pro- 
ceeding they  are  responsible.  The  bill  does 
not  make  out  such  a  case.    It  does  not  im- 
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pute  to  these  justices  any  corrupt  or  dis- 
honest motive  touching  this  judicial  act, 
and  the  bill  is  therefore  demurrable."  It 
will  be  observed  that  the  rule  announced  in 
the  two  cases  last  cited  related  to  the  of- 
ficial liability  of  justices  of  the  peace,  who 
are  held  exempt  when  the  act  is  within  the 
justices'  jurisdiction,  unless  it  is  inspired 
by  motives  of  malice  and  corruption.  But 
with  respect  to  courts  of  superior  and  gen- 
eral jurisdiction  a  different  rule  has  long 
obtained.  It  waa  thus  announced  in  Randall 
v.  Brigkam,  7  Wall.  523,  19  L.  cd.  286,  viz,, 
''Now,  it  is  a  general  principle,  applicable 
to  all  judicial  officers,  that  they  are  not 
liable  to  a  civil  action  for  any  judicial  act 
done  within  their  jurisdiction.  In  reference 
to  judges  of  limited  and  inferior  authority 
it  has  been  held  that  they  were  protected 
only  when  they  acted  within  their  jurisdic- 
tion. If  this  be  the  case  with  respect  to 
them,  no  such  limitation  exists  with  respect 
to  judges  of  superior  or  eeneral  authority. 
They  are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  when  such  acts  iu*e  in 
excess  of  their  jurisdiction,  unless,*  perhaps, 
where  the  acts  in  excess  of  jurisdiction  are 
done  maliciously  or  corruptly."  But  in  the 
ease  of  Bradley  v.  Fisher,  13  Wall.  335,  20 
L.  ed.  646,  it  was  held  that  the  qualifying 
words  were  incorrect,  and  that  judges  of 
courts  of  superior  or  general  jurisdiction  are 
not  liable  to  civil  actions  for  their  judicial 
acts,  even  when  such  acts  are  in  excess  of 
their  jurisdiction,  and  are  alleged  to  have 
been  done  maliciously  or  corruptly.  "A  dis- 
tinction," said  the  court,  "must  be  here  ob- 
ser\'ed  between  excess  of  jurisdiction  and  the 
clear  absence  of  all  jurisdiction  over  the 
subject-matter.  Where  there  is  clearly  no 
jurisdiction  over  the  subject-matter,  any  au- 
thority exercised  is  a  usurped  authority; 
and  for  the  exercise  of  such  authority,  when 
the  want  of  jurisdiction  is  known  to  the 
judge,  no  excuse  is  permissible.  But  where 
jurisdiction  over  the  subject-matter  is  in- 
vested by  law  in  the  judge,  or  in  the  court 
which  he  holds,  the  manner  and  extent  in 
which  the  jurisdiction  shall  be  exercised  are 
generally  as  much  question  for  his  determi- 
nation as  any  other  question  involved  in 
the  case,  although  upon  the  correctness  of 
his  determination  in  these  particulars  tne 
validity  of  his  jud^ent  may  depend."  It 
was  further  stated  in  that  case,  viz.:  "The 
exemption  of  judges  of  the  superior  courts 
of  record  from  liability  to  civil  suit  for 
their  judicial  acts  existing  when  there  is 
jurisdiction  of  the  subject-matter,  though  ir- 
regularity and  error  attend  the  exercise  of 
the  jurisdiction,  cannot  be  affected  by  any 
consideration  of  the  motives  with  which  tne 
acts  are  done.  The  allegation  of  malicious 
or  corrupt  motives  could  always  be  made, 
and.  if  the  motives  could  be  inquired  into, 
judges  would  be  subjected  to  the  same  vex- 
atious litigation  upon  such  allegations, 
whether  the  motives  had  or  had  not  any 
real  existence.  Against  the  consequences  of 
their  erroneous  or  irregular  action,  from 
whatever  motives  proceeding,  the  law  has 
provided  for  private  parties  numerous  rem- 
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edies,  and  to  those  remedies  they  must  in 
such  cases  resort.  But  for  malice  or  cor- 
ruption in  their  action,  whilst  exercising 
their  judicial  functions  within  the  general 
scope  of  their  jurisdiction,  the  judges  of 
these  courts  can  only  be  reached  by  public 
prosecution  in  the  form  of  impeachment,  or 
in  such  other  *orm  as  may  be  specially  pre- 
bcribed.  ...  In  this  country  the  judges 
of  the  superior  courts  of  record  are  only  re- 
sponsible to  the  people,  or  the  authorities 
constituted  by  the  people,  from  whom  they 
receive  their  commissions,  for  the  manner  in 
which  they  discharge  the  great  trusts  of 
their  office.  If,  in  the  exercise  of  the  powers 
with  which  they  are  clothed  as  ministers  of 
justice,  they  act  with  partiality,  or  mali- 
ciously, or  corruptly,  or  arbitrarily,  or  op- 
pressively, they  may  be  called  to  afi  account 
by  impeachment,  and  suspended  or  removed 
from  office.  In  some  states  they  may  be  thus 
suspended  or  removed  without  impeachment 
by  a  vote  of  the  two  houses  of  the  legisla- 
ture." As  said  in  Scott  v.  giansfield,  L.  R. 
3  Exch.  220:  "This  provision  of  the  law  is 
not  for  the  protection  oi-  benefit  of  a  mali- 
cious or  corrupt  judge,  but  for  the  benefit 
of  the  public,  whose  interest  it  is  that  the 
judges  should  be  at  liberty  to  exercise  their 
functions  with  independence  and  without 
fear  of  consequences."  Philhrook  v.  Nctc- 
inan,  85  Fed.  139.  In  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.,  p.  728,  it  is  said,  viz.:  "The 
rule  is  well  established  that  judges  of  courts 
of  -superior  or  general  jurisdiction  are  not 
liable  to  civil  actions  for  their  judicial  acts, 
even  where  such  acts  are  in  excess  of  their 
jurisdiction,  and  are  alleged  to  have  been 
done  maliciously  or  corruptly;"  citing  nu- 
merous cases.  The  only  cases  cited  as  hold- 
ing a  contrary  doctrine  are  several  cases 
from  Kentucky  and  two  cases  from  Tennes- 
see. The  latter,  as  we  have  already  seen, 
lay  down  the  rule  with  respect  to  the  lia- 
bility of  justices  of  the  peace,  namely,  Cope 
V.  Ramsey,  2  Heisk.  197;  Hoggatt  v.  Big- 
ley,  6  Humph.  237.  A  reason  for  a  different 
rule  with  respect  to  the  liability  of  justices 
of  the  peace  may  be  found  in  the  fact  that 
under  our  Constitution  they  are  not  liable 
to  impeachment  for  crimes  and  misdemean- 
ors in  office,  or  removal  from  office  for  cause 
by  a  two-thirds  vote  of  the  general  assem- 
bly. They  are  made  liable  to  indictment 
and  removal  from  office  by  the  court  upon 
conviction.  Const.  1870,  art.  5,  §  6;  Const. 
1834,  art.  5,  §  5.  The  rule  exempting  judges 
from  liability  for  judicial  acts  is  based  upon 
the  consideration  that  the  judge  represents 
the  public.  If,  says  Mr.  Cooley.  the  duty 
which  the  official  authority  Imposes  upon  an 
officer  is  a  duty  to  the  public,  a  failure  to 
perform  it,  or  an  inadequate  or  an  erroneous 
j)erformance,  must  be  a  public,  and  not  an 
individual,  injury,  and  must  be  redressed, 
if  at  all,  in  some  form  of  public  prosecution. 
The  duty  is  public,  and  the  end  to  be  aocom- 
))liRhed  is  public.  The  individual  loss  re- 
sults from  the  proper  or  improper  and  im- 
perfect performance  of  a  duty,  for  which 
his  controversy  is  only  the  occasion.  The 
judge  perfoiins  his  duty  to  the  public  by 


1908. 


Wedd  v.  Fisheb. 


798 


doing  justice  between  individuals,  or,  ii  he 
fails  to  do  justice  between  individuals,  he 
may  be  called  to  account  by  the  state  in 
such  form  and  before  such  tribunal  as  the 
law  may  have  provided.  But,  as  the  duty 
neglected  is  not  a  duty  to  the  individual, 
civil  redress,  as  for  a  civil  injury,  is  not  ad- 
missible. This  is  only  one  reason  for  judi- 1 
cial  exemption  from  individual  suits.  | 
Cooley,  Torts,  380,  381.  The  necessary  re- 
sult of  the  liability  would  be  to  occupy  the 
judge's  mind  and  time  with  the  defense  of 
his  own  interests.  The  effect  would  be  to 
lower  the  dignity  of  the  court.  Said  Lord 
Tenterden,  tnar. ;  "  In  the  imperfection  of 
human  nature  it  is  better  even  that  an  in- 


dividual should  occasionally  suffer  a  wrong 
than  that  the  general  course  of  justice 
should  be  impeded  and  fettered  by  constant 
and  perpetual  restraints  and  apprehensions 
on  the  part  of  those  who  are  to  admii\ister 
it."  Quoted  in  Wiiliamson  v.  Lacy,  8G  Me. 
80,  25  L.  R.  A.  506,  29  Atl.  943.  These 
principles  we  believe  to  be  sound,  and  apply 
in  the  present  instance. 

The  result  is  the  judgment  helow  is  af- 
firmed. 

Note. —  The  decree  of  disbarment  was  re- 
versed by  the  court  of  chancery  appeals  on 
the  facts,  and  Mr.  Webb  reinstated  as  an 
attorney. 
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Royal  C.  NELSON,  by  Guardian  ad  Litem, 
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1.  TUe  aftorins:  of  dynamite  In  n  par- 
tially bnrled  box   on  a  -vacant  lot  to 

which  children  are  aoenstomed  to  resort  to 
pUy  is  negligence  which  will  render  the  one 
guilty  thereof  liable  for  injuries  to  a  child 
by  the  ezploeloa  of  one  of  the  sticks,  which 
was  taken  from  the  box  by  children  who  had 
resorted  to  the  lot  to  play,  and  ignited  by 
one  of  them  in  -ignorance  of  ks  ezploeive 
character. 

2.  Inntrnctlons  directing  the  Jury  to 
discriminate  against  expert  testimony  are 
erroneous. 

(Anders,  J.,  dissents.) 

(March  5,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roberts  Sc  Iieeliey,  for  appel- 
lant: 

Wrongful  acts  of  independent  third  per- 
sons, not  actually  intended  by  the  defendant, 
are  not  regarded  by  the  law  as  natural  con- 
sequences of  his  wrong ;  and  he  is  not  bound 
to  anticipate  the  general  probability  of  such 
acts  any  more  than  a  pailicular  act  by  this 
or  that  individual. 

Burt  V.  Advertiser  Newspaper  Co.  164 
Mass.  247,  13  L.  R.  A.  97,  28  N.  E.  1 ;  Curtin 

~~  NoTH.— As  to  liahility  for  inJury~t~o~chIld  by 
explosion  of  torpedo  on  railroad  track,  see.  In 
this  series,  Pittsbnrgh,  C.  &  St.  L.  R.  Co.  v. 
Shields  (Ohio)  8  L.  R.  A.  464.  and  Cleveland 
Terminal  &  VaJley  R.  Co.  v.  Marsh  (Ohio)  52 
L.  R.  A.  142. 

As  to  Uability  for  main-talnlng  on  premises 
dangerous  attractions  for  children  generally, 
see,  In  this  series.  Brlnkley  Car  Works  Mfg. 
Co.  V.  Cooper  (Ark.)  57  L.  R.  A.  724,  and 
footnote  thereto;  also  Chicago,  B.  &  Q.  R.  Co. 
V.  Krayenbuhl  (Neb.)  59  L.  R.  A.  920. 
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V.  Somerset,  140  Pa.  70,  12  L.  R.  A.  322,  21 
Atl.  244;  Bunting  v.  Hogsett,  139  Fa.  363, 
12  L.  R.  A.  268.  21  Atl.  31,  33,  34;  Shepherd 
V.  Chelsea,  4  Allen,  113;  Loftus  v.  Dchail, 
133  Gal.  214,  65  Pac.  379. 

Plaintiff  knew  that  both  fire  crackers  and 
dynamite  were  dangerous,  and,  in  addition, 
tes-tified  that  he  had  been  warned  to  keep 
away  from  there. 

Cluiddoclc  v.  Plummer,  88  Mich.  225,  14 
L.  R.  A.  675,  60  N.  W.  135 ;  Harris  v.  Cam- 
eron, 81  Wis.  239,  61  N.  W.  4.37;  3fissouri 
P.  Ii.  Co.  V.  Columbia,  65  Kan.  390,  58  L.  R. 
A.  399,  69  Pac.  338;  Mangan  v.  Atterton,  L. 
R.  1  Exch.  239;  Central  Branch  V.  P.  jB.  Co. 
V.  Benigh,  23  Kan.  348,  33  Am.  Rep.  167 ;  1 
Thomp/Neg.  §  47;  Galveston,  H.  d  S.  A.  R, 
Co.  v.  Chambers,  73  Tex.  296,  11  S.  W.  279; 
Goodlamder  Mill  Co.  v.  Standard  Oil  Co.  27 
L.  R.  A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  405. 

The  law  does  not  require  that  even  a 
wrongdoer  shall  anticipate  and  provide 
against  the  unusual. 

Ufayne  v.  Chicago,  R.  I.  d  P.  R.  Co. 
(Okla.)  69  Pac.  935;  South  Side  Pass.  R. 
Co.  v.  THch,  117  Pa.  390,  11  Atl.  627;  Herr 
v.  Lebanon,  149  Pa.  222,  16  L.  R.  A.  106,  24 
Atl.  207. 

When  the  owner  of  property  has  exercised 
reasonable  care  with  regard  to  its  manage- 
ment, and  a  stranger  comes  upon  the  prop- 
ei'ty,  and,  without  the  knowledge  or  author- 
ity* of  the  owner,  does  something  that  causes 
injury  to  a  third  party,  the  injured  party 
cannot  recover. 

Shearm.  &  Redf.  Neg.  5th  ed.  §  705. 

The  owner  or  occupier  of  land  is  not  bound 
to  take  pains  to  prepare  his  premises  in  any 
particular  way,  to  the  end  of  promoting  the 
safety  of  children  who  may  come  thereon  as 
tre8passei*s,  or  as  bare  licensees. 

Thomp.  Neg.  §  1025;  Clark  v.  Northern 
P.  R.  Co.  29  Wash.  139,  59  L.  R.  A.  608,  69 
Pac.  638. 

A  railroad  company  is  not  liable  for  the 
death  of  one  who,  while  walking  on  its 
tracks  without  right,  intermeddled  with  a 
torpedo  which  had  been  placed  there  as  a 
danger  signal,  and  was  killed  by  its  explo- 
sion. 

Hughes  v.  Boston  d  M.  R.  Co.  71  N.  H. 
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279,  51  Atl.  1070;  Carter  v.  Columbia  &  G. 
R.  Co.  19  S.  C.  20,  45  Am.  Rep.  754;  Oregon 
R.  d  Nav.  Co.  V.  Egley,  2  Wash.  409,  26  Pac. 
973;  Robinson  v.  Oregon  Short  Line  d  U.  N, 
R.  Co.  7  Utah,  493,  13  L.  R.  A.  765,  27  Pac. 
689;  Cooper  v.  Overton,  102  Tenn.  211,  45  L. 
R.  A.  591,  52  S.  W.  183;  Ratte  v.  Dawson,  50 
Minn.  450,  52  N.  W.  965;  Holbrook  v.  Al- 
drich,  168  Mass.  15,  36  L.  R.  A.  493,  46  N. 
E.  115;  Central  Branch  U.  P,  R.  Co,  v.  He- 
nigh,  23  Kan.  348,  33  Am.  Rep.  167 ;  Matson 
V.  Port  Toicnsend  Southern  R.  Co.  9  Wash. 
449,  37  Pac,  705,  707 ;  Morrissey  v.  Eastern 
R.  Co.  126  Mass.  377,  30  Am.  Rep.  686; 
Cauley  v.  Pittsburgh,  C.  d  St.  L.  R.  Co.  95 
Pa.  398,  40  Am,  Rep.  664;  Moran  v.  Pull- 
man Palace  Car  Co.  134  Mo.  641,  33  L.  R.  A. 
755,  36  S.  W.  659;  Overholt  v.  Vieths.  93 
Mo.  422,  6  S.  W.  74;  Richards  v.  Connell, 
45  Neb.  467,  63  N.  W.  915;  Bates  v.  Nash- 
ville, C.  d  St.  L.  R.  Co.  90  Tenn.  36,  15  S. 
W.  1069. 

The  evidence  of  plaintiff  showed  no  viola- 
tion of  any  law,  no  wanton  or  wilful  wrong. 

Paolino  V.  McKetidall  (R.  I.)  60  L.  R.  A. 
133,  53  Atl.  268;  Clark  v.  Northern  P.  R. 
Co.  29  Wash.  139,  59  L.  R.  A.  508,  69  Pac, 
638;  Delaware,  L.  d  W.  R.  Co.  v.  Reich,  61 
N.  J.  L.  635,  41  L.  R.  A.  831.  40  Atl.  682. 

Afessrs.  Preston,  Carr,  A  Gllmaii,  and 
J.  W.  Raybuni,  for  respondent: 

The  action  was  maintainable. 

Ilwaco  R.  d  Nav.  Co.  v.  Ilcdrick,  1  Wash. 
446,  25  Pac.  335;  Harrinian  v.  Pittsburgh, 
C.  d  St.  L.  R.  Co.  45  Ohio  St.  11,  12  N.  E. 
451;  Binford  v.  Johnston,  82  Ind.  426,  42 
Am.  Rep.  508 ;  Powers  v.  Harlow,  53  Mich. 
507,  51  Am.  Rep.  154,  19  N.  W.  257;  Pas- 
lene  v.  Adams,  49  Cal.  87;  Lynch  v.  ynrdin, 
1  Q.  B.  29 ;  Barnes  v.  Shrcrcport  City  R.  Co. 
47  La.  Ann.  1218,  17  So.  782;  Eskildsen  v. 
Seattle,  29  Wash.  583,  70  Pac.  64. 

Opinion  cannot  prevail  over  actual  facts; 
and,  when  facts  are  shown,  to  the  satisfac- 
tion of  the  jury,  to  exist,  they  must  act  up- 
on them  in  preference  to  the  opinion  of  ex- 
perts. 

Laughlin  v.  Street  R.  Co.  62  Mich.  220,  28 
N.  W.  873;  People  v.  Vanderhoof,  71  Mich. 
158,  39  N.  W,  28 ;  Stone  v.  Chicago  d  W.  M. 
R.  Co.  66  Mich.  76,  33  N.  W,  24 ;  Kelley  v. 
Cable  Co.  8  Mont.  440,  20  Pac.  669;  Hull  v. 
St.  Louis,  138  Mo.  618,  42  L.  R.  A.  753,  40 
S.  W^.  89;  Bruner  v.  Wade,  84  Iowa,  698,  51 
N.  W.  251;  Jackson  v.  .^dams,  100  Towa, 
163,  69  N.  W.  427. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court : 

The  respondent,  in  company  with  another 
boy,  was  playing  on  some  vacant  lots  in  the 
city  of  Seattle,  and,  observing  a  box  which 
was  not  altogether  covered,  investigated  the 
same,  and  found  in  it  some  sticks  of  explo- 
sive powder  known  as  "Judson  Dynamite 
No.  2."  According  to  the  testimony  of 
the  boys,  these  sticks  of  dynamite  were  al- 
ready prepared  for  explosion.  They  took 
one  of  them  (thinking  it  was  a  large  fire- 
cracker, it  being  about  6  inches  long)  to  a 
Htump.  lit  a  match,  and  applied  it  to  the 
fuse.  The  dvnamite  exploded,  and  the  re- 
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spondent  was  injured  thereby,  losing  one  of 
his  eyes.  The  dynamite  waa  exploded  by  the 
boy  who  was  playing  with  the  respondent. 
It  was  on  the  >'ounh  of  July  and  they  were 
out  on  the  lots  aforesaid  exploding  nre- 
crackers.  Action  was  brought  for  damages, 
and  a  judgment  of  $3,000  obtained.  From 
such  judgment  this  appeal  is  taken. 

The  complaint  alleges,  among  other  things, 
that  the  defendant  was  under  contract  with 
the  city  of  Seattle  to  improve  Denny  way, 
and  other  ways,  avenues,  and  streets  of  the 
city;  that,  while  engaged  in  the  prosecution 
of  the  work,  he  used  an  explosive  powder 
known  as  "Judson  Dynamite  No.  2"  (setting 
forth  the  character  of  the  powder,  and  the 
care  and  skill  necessary  to  handle  it)  ;  that, 
without  the  knowledge  or  consent  of  the 
plaintiff  or  the  parents  of  the  plaintiff,  and 
without  leave  or  license  from  the  owner  of 
the  premises  on  which  the  powder  was 
stored,  he  wrongfully,  carelessly,  negligent- 
ly, and  improperly  did  store  more  than  20 
sticks  of  said  powder,  and  did  suffer  it  to  be 
and  remain,  on  said  premises  on  the  4th  day 
of  July,  1899,  badly,  insufficiently,  and  de- 
ficiently covered,  and  in  such  position  as  to 
be  readily  discovered  and  easily  tampered 
with  by  children  playing  upon  or  passing 
over  said  lot ;  that  the  plaintiff  and  his  com- 
panion were  boys  of  tender  years,  and  wholly 
ignorant  of  the  dangerous  properties  of  said 
powder;  that,  while  playing  upon  said  lot, 
they  found  and  discovered  a  box  placed  with 
its  contents  upon  said  lot  by  the  defendant, 
containing  a  quantity  of  dynamite  aforesaid, 
said  box  having  been  there  placed  by  the 
defendant  negligently,  insufficiently,  and 
deficiently  covered;  that  the  said  children, 
having  found  the  box  as  aforesaid,  prompted 
by  childish  curiosity,  opened  the  same  and 
found  therein  the  said  sticks  of  powder; 
that  thereupon  the  said  William  Kiger  (the 
boy  who  was  accompanying  respondent ) , 
without  fault  or  negligence  on  his  part,  and 
without  fault  or  negligence  of  this  plaintiff", 
took  from  said  box,  in  plaintiff's  immediate 
presence,  one  of  the  sticks  of  powder  afore- 
said, and.  supposing  it  to  be  some  kind  of  a 
firecracker,  such  as  that  in  common  use  on 
that  anniversary,  ignited  the  fuse  attached 
thereto,  whereupon  the  said  stick  of  powder 
exploded  with  great  force,  and  by  the  ex- 
plosion thereof  the  injury  set  forth  in  detail 
was  caused.  Damages  were  claimed  in  the 
sum  of  $20,000.  The  complaint  contains  the 
other  ordinary  allegations  in  such  cases.  A 
demurrer  was  interposed  to  this  complaint 
on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled,  and  the  over- 
ruling  of  the  same  is  appellant's  first  assign- 
ment of  error. 

We  think,  if  the  powder  was  placed  on  va- 
cant city  lots,  upon  which  children  are  ac- 
customed to  play,  in  the  manner  described 
by  the  complaint,  that  it  is  negligence  on  the 
part  of  the  person  so  depositing  it,  and,  in 
the  absence  of  contributory  negligence — 
which  does  not  appear  from  the  complaint — 
responsibility  for  damages  will  attach. 
There  is  a  great  diversity  of  decision  upon 
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cases  of  this  character,  the  particular  cir- 
cumstances of  each  case  generally  control- 
ling. But,  without  entering  into  an  analy- 
sis of  the  many  cases  which  might  be  cited, 
wo  think  the  cases  cited  by  the  respondent 
sustain  the  complaint  in  this  case.  Harri- 
man  v.  Pittsburgh,  C,  d  St,  L.  R,  Co,  46 
Ohio  St.  11,  12  N.  E.  451,  it  seems  to  us,  is 
a  parallel  case.  There  the  defendant,  or  its 
servants,  negligently'  placed  and  left  on  the 
track  an  unexploded  signal  torpedo,  at  a 
place  which  had  been  used  as  a  crossing. 
The  torpedo  was  picked  up  by  a  boy  of  nine 
years  of  age,  and  carried  by  him  into  a 
crowd  of  boys  near  by.  Being  ignorant  of 
its  explosive  character,  he  attempted  to  open 
it,  the  torpedo  exploded,  and  the  plaintiff,  a 
boy  of  ten  years  of  age,  was  injured  by  the 
explosion.  It  was  held  under  this  state  of 
facts  that  the  negligence  of  the  company's 
servants  was  the  proximate  cause  of  plain- 
tiff's injury.  The  only  diflference  between 
that  case  and  this  is  that  in  this  case  there 
had  been  an  attempt  to  conceal  the  powder 
by  burying  it  out  of  sighi.  But  if  the  testi- 
mony of  the  respondent  and  the  witness  Wil- 
lie Kiger  is  true,  the  box  was  not  complete- 
ly buried,  and  nothing  would  appeal  more 
strongly  to  the  natural  curiosity  of  a  boy 
seven  years  old  than  a  box  in  such  a  place 
partly  disclosed.  We  think  the  complaint 
stated  a  cause  of  action,  and  there  was  no 
error  committed  in  overruling  the  demurrer 
to  the  same. 

It  is  strongly  contended  that  the  court 
erred  in  denying  defendant's  motion  for  a 
nori!>uit,  in  denying  the  challenge  of  aefena- 
aiit  to  the  sufficiency  of  the  evidence,  and  in 
refusing  to  render  judgment  in  favor  of  de- 
fendant against  plaintiff  upon  the  evidence. 
The  evidence  was  contradictory,  and,  if  the 
jury  believed  the  testimony  of  the  witnesses 
for  the  respondent, — and  the  credibility  of 
the  witnesses  was  for  the  jury  alone  to  de- 
tennine, — there  was  a  sufficient  testimony  to 
sustain  the  judgment. 

The  same  may  be  said  of  the  fourth  as- 
siofiiment,  that  the  court  erred  in  holding 
that  the  evidence  showed  that  the  powder 
WAS  stored  and  kept  in  such  a  manner  as  to 
be  rendered  particularly  attractive  to  chil- 
dren. We  think  that  the  instructions  of  the 
court  generally  stated  the  law  fairly,  and  as 
favorably  to  the  appellant  as  it  was  enti- 
tled to,  both  in  relation  to  the  independent 


agency  of  William  Kiger,  the  boy  who  ex- 
ploded the  powder,  and  in  every  other  par- 
ticular, except  instruction  28,  which  we  will 
hereafter  notice,  and  that  no  error  was  com- 
mitted by  the  court  in  refusing  instructions 
ofTered  by  the  defendant,  as  such  instruc- 
tions, so  far  as  they  were  justified  by  ine 
law,  had  already  been  given  by  the  court  in 
its  direct  instructions.  But  the  court  in- 
structed the  jury  as  follows : 

"I  charge  you,  further,  that  the  testimony 
of  expert  witnesses  is  proper  evidence  to  be 
received  and  considered  by  you,  and  is  enti- 
tled to  such  weight  with  you  as  in  your 
judgment  as  fair-minded  men  it  is  entitled 
to,  but  it  is  not  of  as  high  grade  as  evidence, 
— ^is  not  as  good  evidence  of  a  fact  as  the 
testimony  of  a  credible  witness  or  witnesses 
who  testify  to  having  seen  the  fact  itself  oc- 
cur. In  other  words,  the  testimony  of  an 
eyewitness  to  an  occurrence,  whom  you  find 
to  1)6  a  credible  witness,  is  entitled  to  more 
weight  with  you  than  that  of  an  expert  wit- 
ness who  did  not  see  the  occurrence,  but  tes- 
tifies only  to  his  opinion  in  the  matter." 

The  giving  of  this  instruction  is  assigned 
us  error,  and,  while  it  is  contended  by  the 
respondent  that  such  instruction  embodies  a 
proper  statement  of  the  law,  and  some  cases 
are  cited  to  sustain  that  view,  yet  this  court 
has  decided  that  expert  testimony,  being 
competent  testimony  under  the  law,  must  go 
to  the  jury  as  any  other  testimony  in  the 
case  goes,  and  tnat  the  jury  is  the  sole  judge 
of  the  weight  of  such  testimony,  and  that 
the  court  errs  when  by  its  instruction  to  the 
jury  it  discriminates  in  any  way  against  the 
weight  of  such  testimony.  Such  was  the  rul- 
ing of  this  court  in  (iustafson  v.  tieattle 
Traction  Co.  28  Wash.  227,  68  Pac.  721,  and 
in  Re  Blake,  136  Cal.  306,  68  Pac.  827. 

For  this  error,  the  judgment  iciH  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Fnllerton,  Ch.  J.,  and  Hadley,  J.,  con- 
cur.    Mount,  J.,  concurs  in  the  result. 

Anders,  J.,  dissenting: 

While  I  have  no  doubt  that  the  instruc- 
tion of  the  court,  as  set  forth  in  the  forego- 
ing opinion,  was  erroneous,  I  am  also  of  the 
opinion  that  appellant's  motion  for  a  non- 
suit and  for  judgment  should  have  been  sus- 
tained on  the  ground  that  the  evidence  failed 
to  show  negligence  on  the  part  of  appellant. 
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SOUTH  PENN  OIL  COMPANY  et  al. 

( W.  Va ) 

*1.    The  ivord  '*Biirface,''  when   spedflcally 
•Meadnotes  by  McWhobtbr,  J. 


Note.— As  to  separate  ownership  of  surface 
of  land  and  minerals  therein,  see  also.  In  this 
series.  Klncald  ▼.  McGowan  (Ky.)  13  L.  R.  A. 
289.  and  Lllllbridge  v.  Lackawanna  Coal  Co. 
(Pa.)  13  L.  R.  A.  627,  and  note. 
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used  as  a  subject  of  conveyance,  has  a  definite 
and  certain  meaning,  and  means  that  portion 
of  the  land  which  Is  or  may  be  used  for  ag- 
ricultural purposes. 
2.  M.  and  D.  Jointly  owned  In  fee  sim- 
ple n  tmet  of  180  ncrea  of  land.  M.  con- 
veyed to  W.  "all  the  coal  In,  on,  or  underly- 
ing the  undivided  one  half"  of  the  tract,  and 
granted  to  W.  the  right  to  make  and  main- 
tain on  said  tract  of  land  such  openings  as 
might  be  necessary  for  ventilation,  for  drain- 
age, and  for  taking  out  all  of  the  coal,  with- 
out any  liability  for  injury  to  the  surface  of 
said  land,  or  anything  thereon,  by  re.ison  of 
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the  mining  of  said  coal,  and  the  right  to  re- 
move same,  with  rights  of  way,  etc.  D.  con- 
veyed to  W.  his  undivided  one  half  of  the 
tract  In  fee.  W.  conveyed  to  M.  "all  the  sur- 
face of  the  180  acres,  undivided,  that  was  so 
conveyed  to  him  by  said  D.,"  retaining  the 
right  to  make  and  maintain  on  said  tract  of 
land  such  openings  as  might  be  necessary  for 
ventilation,  for  drainage,  and  for  the  taking 
out  of  all  the  coal,  without  any  llahility  for 
Injury  to  the  surface  of  the  land,  or  anything 
thereon,  by  reason  of  the  mining  of  said  coal, 
and  the  right  to  remove  same,  and  rights  of 
way,  etc.  Held,  the  said  last  conveyance  from 
W.  to  M.  was  an  express  grant  of  the  surface 
only,  and  severed  it  from  all  underlying 
strata. 

3.  The  oil  and  v«m  In  and  under  the 
■nld  tmct  of  180  acres  of  land  Is  the  Joint 
property  of  W.  and  M.,  or  their  heirs,  assigns, 
or  grantees. 

4.  It  1»  the  •nfest  and  best  mode  of 
eonstrnctlon  to  give  words  free  from  am- 
biguity their  plain  and  ordinary  meaning. 

(Dent,   P.,   dUaenta.) 

(January  14,  1903.) 

APPEAL  by  plaintiffs  from  &  judgment  of 
the  Circuit  Court  for  Harrison  County 
in  favor  of  defendants  in  a  suit  to  determine 
title  to  certain  real  estate.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Millard  F.  Snider,  for  appellants: 
The  term  '*land'*  is  the  word  most  com- 
monly used  in  referring  to  real  estate,  and 
it  includes  the  surface  of  the  earth,  embrac- 
ing any  ground,  soil,  or  earth  whatsoever, 
as  arable  lands,    meadows,    woods,    \vaters, 
and  marshes. 

2  Bl.  Com.  17 ;  2  Minor  Inst.  4. 

The  grant  of  a  well  carries  the  land  which 
it  occupies. 

3  Washb.  Real  Prop.  p.  389. 

The  term  "house"  or  "cottage"  or  "wharf" 
or  "town  pound,"  when  granted  and  used  as 
a  general  term  of  description,  carries  the 
land  which  is  thereby  occupied.  Such  would 
be  the  case  with  the  grant  of  a  "pool"  or  a 
"pit;"  it  would  pass  the  land  as  well  as  the 
water  in  it.  Then  why  does  not  the  grant  of 
the  "surface"  of  180  acres  grant  the  land  ? 

Wi'bstvi  V.  Potter,  105  Mass.  414;  3 
Washb.  Real  Prop.  p.  389. 

It  has  also  been  questioned  as  to  whether 
"a  piece  of  timber"  conveys  the  land. 

Oolden  v.  Coonan,  107  Iowa,  209,  77  N. 
W.  852. 

In  construing  a  deed  the  court  should,  as 
nearly  as  possible,  assume  the  position  of  the 
parties  to  the  deed,  and  consider  their  situa- 
tion and  surroundings. 

Jones,  Real  Prop.  §  52. 

The  language  used  is  to  be  taken  most 
ptronglv  against  the  grantor. 

Turkv.  8kil€8,  45  W.  Va.  84,  30  S.  E.  234; 
2  Minor,  Inst.  1066. 

The  whole  deed  must  be  taken  together. 

2  Minor,  Inst.  1064. 

I^nd  has  in  it^  legal  signification  a.n  in- 
definite extent,  upwards  as  well  as  down- 
wards. 

2  Bl.  Cora.  p.  18. 

Whatever  is  in  a  direct  line  between  the 
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surface  of  any  land  and  the  center  of  the 
earth  belongs  to  the  owner  of  the  "surface." 

Hague  v.  Wheeler,  157  Pa.  324,  22  L.  R.  A. 
141,  27  Atl.  714;  Barringer  k  Adams,  Mines 
k  Mining,  pp.  33,  34;  Caldtcell  v.  Copeland, 
37  Pa.  427,  78  Am.  Dec.  436;  Delatcare  d  H. 
Canal  Co.  v.  Hughes,  183  Pa.  66,  38  L.  R. 
A.  826,  38  Atl.  568;  Satideraon  v.  Bcranton, 
105  Pa.  469;  Moreland  v.  H.  C.  Frick  Coke 
Co.  170  Pa.  33,  32  Atl.  634;  Bryan,  Petro- 
leum &  Natural  Gas,  pp.  49-52. 

If  the  courts  and  law-book  writers,  and 
the  people  generally,  call  it  surface,  would 
Liot  the  grantor,  who  makes  the  deed  and 
conveys  all  the  surface,  excepting  the  coal, 
be  held  to  convey  everything  included  in  the 
land,  that  he  did  not  except? 

Jones,  Real  Prop.  §  537. 

Messrs.  Davis  Sc  Davis,  for  appellees: 

The  effect  of  this  deed  to  Monroe  was  to 
devest  Wilson  of  all  interest  in  the  surface 
or  agricultural  portion  of  the  land,  leaving 
him  the  owner  of  all  the  coal  and  an  undi- 
vided one-half  interest  in  and  to  all  of  the 
oil,  gas,  or  other  minerals  and  subjacent 
.strata  underlying  said  surface. 

Lillihrulge  v.  Lackawanna  Coal  Co.  143 
Pa.  293,  13  L.  R.  A.  627,  22  Atl.  1035; 
Knight  v.  Indiana  Coal  d  I.  Co.  47  Ind.  105, 
17  Am.  Rep.  095;  Bryan,  Petroleum  &  Nat- 
ural Gas,  §  29;  Caldwell  v.  Fulton,  31  Pa. 
475,  72  Am.  Dec.  760;  Caldtoell  v.  Copeland, 
37  Pa.  427,  78  Am.  Dec.  436;  Williams  v. 
Gibson,  84  Ala.  228,  4  So.  350;  Anderson, 
Law  Diet.  p.  677. 

The  word  "surface''  is  universally  used  in 
all  the  judicial  opinions  as  a  synonym  for 
the  agricultural  portion  of  the  land,  or  the 
superincumbent  soil. 

Barringer  &  Adams,  Mines  k  Mining,  pp. 
36  et  seq.;  Marvin  v.  Brewster  Iron  Min.  Co, 
55  N.  Y.  538,  14  Am.  Rep.  322;  Wilms  v. 
Jess,  94  111.  464,  34  Am.  Rep.  242;  William^ 
son  V.  Jones,  39  W.  Va.  247,  25  L.  R.  A.  222, 
19  S.  E.  436;  Le\rey  v.  H.  C.  Fricke  Coke 
Co.  106  Pa.  536,  28  L.  R.  A.  283,  31  Atl. 
261;  Murray  v.  Allrcd,  100  Tenn.  100,  39  L. 
R.  A.  251,  43  S.  W.  355. 

The  cannon  of  construction  that  the  lan- 
guage used  in  a  deed  is  to  be  taken  roost 
stronglv  against  the  grantor  is  being  repudi- 
ated. 

Taylor  v.  8t.  Helens,  L.  R.  6  Ch.  Div.  270 ; 
Cray  v.  Pearson,  6  H.  L.  Cas.  61 ;  Roddy  v. 
Fitzgei-ald,  6  H.  L.  Cas.  823:  Abbott  v.  Mid- 
dleton,  7  H.  L.  Cas.  78;  2  Devlin,  Deeds,  § 
848. 

Messrs.  Fleming  &  Fleming  and  C.  W. 
Russell  also  for  appellees. 

MoWliorter,  J.,  delivered  the  opinion  of 
the  court : 

By  decree  of  the  circuit  court  of  Harrison 
county  entered  on  the  27  th  day  of  May,  1890, 
in  the  case  of  W.  J.  Deison  and  John  Vf. 
Monroe  against  Cruger  W.  Smith  and  others 
for  the  partition  of  397  acres  of  land,  there 
was  assigned  to  said  Deison  and  Monroe,  the 
plaintiffs,  in  fee  simple  and  in  severalty  a 
tract  of  180  acres,  known  as  "Lot  No.  1'*  in 
the  partition.  On  the  20th  day  of  August, 
1891,  John  W.  Monroe  and  wife,  in  consid- 
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oration  of  $1/200,  conveyed  with  general  war- 
ranty to  Benjamin  Wilson  "all  the  coal  in, 
on,  or  underlying  the  undivided  one  half  of  a 
certain  tract  of  land  situated  in  said  county, 
containing  180  acres,"  and  granting  also  to 
said  Wilson  the  right  to  make  and  maintain 
on  said  tract  of  land  such  openings  ajs  might 
be  necessary  for  ventilation,  for  drainage, 
and  for  the  taking  out  of  all  the  coal,  with- 
out any  liability  for  injury  to  the  surface 
of  said  tract  of  land,  or  anything  thereon,  by 
reason  of  mining  and  removing  the  coal, 
and  all  rights  of  way  and  privileges  neces- 
sary to  the  proper  mining  and  removing  of 
the  coal;  and  on  the  11th  day  of  September, 
1801,  William  J.  Deison  and  wife,  in  consid- 
eration of  $1,200,  conveyed  with  covenants  of 
special  warranty  to  said  Wilson  their  undi- 
vided one  half  in  fee  simple  of  said  180 
acres  of  land.  On  the  28th  day  of  Sep- 
tember, 1891,  said  Benjamin  Wilson  con- 
veyed to  John  W.  Monroe  the  surface  of  the 
said  180  acres,  undivided,  which  was  con- 
veyed to  him  by  said  Deison,  in  the  follow- 
ing words:  "Now  this  deed  further  wit- 
nesseth  that  Wilson  does  hereby  grant  to 
the  said  John  W.  Monroe  all  the  surface  of 
the  said  one  hundred  and  eighty  acres,  undi- 
vided, that  was  so  conveyed  to  him  by  said 
Deison.  This  conveyance  is  for  a  valuable 
consideration,  but  the  said  Wilson  retains 
the  right  to  make  and  maintain  on  said  tract 
of  land  such  openings  as  may  be  necessary 
for  ventilation,  for  drainage,  and  for  taking 
out  of  all  the  coal,  without  any  liability  for 
injury  to  the  surface  of  said  tract  of  land,  or 
anything  thereon,  by  reason  of  the  mining  of 
said  coal,  and  the  right  to  remove  same,  and 
the  right  to  him  and  his  heirs  and  assigns, 
and  to  all  persons  claiming  by,  through,  and 
under  them,  to  enter  in,  upon,  and  under 
said  tract  of  land  for  the  purpose  of  mining 
and  removing  the  coal  from  said  land,  the 
right  to  make  and  maintain  such  openings 
thereon,  and  the  right  to  pass  over,  through, 
or  under  said  tract  of  land,  by  railway  or 
otherwise,  to  roach  any  other  lands  belonging 
to  him  or  his  heirs  or  assigns,  and  all  per- 
sons claiming  by,  through,  or  under  him. 
This  conveyance  and  six  hundred  dollars  cash 
paid  by  Wilson  to  Monroe  makes  up  the  con- 
sideration paid  by  Wilson  for  Monroe's  un- 
divided one-half  interest  in  the  coal  under- 
lying the  one  hundred  and  eighty  (180) 
acres  aforesaid,  which  said  Monroe  has  con- 
veyed to  Wilson,  with  certain  privileges  in 
his  deed  specified,  and  above  referred  to." 
On  the  7th  of  April,  1893,  John  W.  Monroe 
and  his  wife  conveyed  the  said  180  acres  of 
land  to  John  J.  Williams  an  undivided  two- 
thirds  interest  and  to  William  T.  Williams 
undivided  one-third  interest,  excepting  and 
reserving  therefrom  the  "coal  in  and  under 
the  same  as  fully  as  the  same  has  been  here- 
tofore conveyed,  together  with  all  mining 
rights  and  privileges  granted  and  reserved 
in  said  deeds  from  Monroe  to  Wilson  and 
from  Wilson  to  Monroe,  respectively,  to  all 
which  deeds  references  are  here  made."  On 
the  12th  day  of  June,  1899,  Benjamin  Wil- 
son and  others  leased  to  the  South  Penn 
Oil  Company,  its  successors  or  assigns,  "for 
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the  sole  and  only  purpose  of  mining  and 
operating  for  oil  and  gas  and  of  laying  pipe 
lines,  building  tanks,"  etc.,  four  several 
tracts  of  land,  containing  in  the  aggregate 
about  500  acres,  including  the  tract  of  180 
acres;  the  lessee  to  deliver  to  the  credit  of 
the  lessors,  their  heirs  or  assigns,  free  of 
cost,  in  the  pipe  lines,  the  equal  one-eighth 
part  of  all  the  oil  produced  and  saved  from 
the  leased  premises,  and  to  pay  $200  per 
year  for  the  gas  from  each  and  every  gaB 
well  drilled  on  the  premises  the  product 
from  which  should  be  marketed  and  used 
off  the  premises.  On  the  21st  day  of  June, 
1899,  John  J.  Williams  and  W.  T.  Williams 
leased  for  the  same  purposes  to  the  said 
South  Penn  Oil  Company  the  said  tract  of 
180  acres  of  land,  the  lessee  covenanting  "tp 
deliver  to  the  credit  of  the  first  parties, 
their  heirs  or  assigns,  free  of  cost,  in  the 
pipe  line  to  which  it  may  connect  its  wells, 
their  proportionate  share  of  the  equal  one- 
eighth  part  of  all  oil  produced  and  saved 
from  the  leased  premises,"  and  "to  pay  their 
proportionate  share  of  $200  per  year  for 
the  gas  from  eajch  and  every  gas  well 
drillS  on  said  premises,  the  product  from 
which  is  marketed  and  used  off  the  prem- 
ises." At  the  November  rules,  1900,  John 
J.  Williams  and  William  T.  Williams  filed 
their  bill  against  the  South  Penn  Oil  Com- 
pany, the  Eureka  Pipe  Line  Company,  Ben- 
jamin Wilson,  and  others,  in  the  circuit 
court  of  Harrison  county,  claiming  to  be 
the  sole  owners  of  the  one-eighth  royalty  of 
the  oil  and  gas  in  the  180  acres,  and  pray- 
ing that  it  might  be  so  decreed  to  them, 
and  that,  there  being  no  contention  or  con- 
troversy as  to  their  being  entitled  to  the 
one  half  of  said  royalty,  that  the  defendant 
South  Penn  Oil  Company  be  required  to  de- 
liver up  to  them  the  one  half  of  royalty,  or 
one  sixteenth  of  the  oil.  The  defendant 
South  Penn  Oil  Company  filed  its  answer, 
denying  the  allegation  of  the  bill  that  it 
entered  upon  the  said  tract  of  land  exclu- 
sively under  the  lease  made  by  the  plain- 
tiffs, but  that  it  entered  under  the  said 
lease  and  also  under  the  Wilson  lease;  de- 
nied that  it  had  failed  or  refused  to  sign 
the  division  order  or  orders  under  which 
the  Eureka  Pipe  Line  Company  could  and 
would  have  delivered  the  one  eighth  of 
royalty  oil  of  all  produced  and  being  pro- 
duced from  the  leased  premises;  but  it  was 
the  truth  that  it  had  refused  to  sign  such 
order,  as  demanded  by  plaintiffs,  under 
which  they  would  have  received  the  whole 
of  the  one-eighth  royalty;  and  denied  that 
it  had  covenanted  in  its  lease  to  deliver  the 
one-eighth  royalty  to  plaintiffs;  that  it  did 
not  pretend  to  decide  and  say  that  plaintiffs 
might  not  be  entitled  to  some  part  of  said 
oil,  but,  if  they  had  title  to  some  part 
thereof,  that  such  part,  if  anything,  was 
less  than  Uie  amount  or  part  claimed  by 
them  in  their  bill,  and  asked  that  plaintiffs 
be  required  to  show  to  the  court  what  in- 
terest they  had  in  the  royalty  in  the  oil,  as 
well  as  their  proportionate  share  of  $200 
I)er  year  for  the  gas  wells;  and  expressed 
their    readiness    to    deliver    the    one-eighth 
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royalty  as  the  court  might  direct  it  to  be 
distributed  among  the  persons  entitled  to 
the  same.  Defendant  Benjamin  Wilson  filed 
his  separa.te  demurrer  and  answer  to  the 
bill,  claiming  to  be  entitled,  with  his 
colessors,  to  one  half  the  royalty  and  price 
of  the  gas  produced  from  said  180  acres, 
and  denied  that  he  had  conveyed  to  the 
said  Monroe  anything  more  than  the  surface 
of  the  one  equal  undivided  moiety  of  said 
180  acres.  On  the  7th  of  February,  the 
answers  of  the  several  defendants  were  fil^, 
to  which  plaintiffs  replied  generally,  and 
joined  in  the  demurrers,  and.  there  being  no 
adverse  claim  to  one  half  of  the  royalty  of 
the  oil  and  one  half  of  the  gas  rental 
claimed  by  plaintiffs,  it  was  ordered  to  be 
delivered  to  them,  and  the  residue  of  the 
oil  was  directed  to  remain  in  the  pipe  lines 
until  further  orders  from  the  court.  On 
the  23d  of  May  the  death  of  defendant  Ben- 
jamin Wilson  was  suggested,  and  the  cause 
revived  in  the  name  of  his  heirs  at  law,  and 
on  the  2d  of  October,  1901,  the  cause  was 
finally  heard,  and  the  court  overruled  the 
demurrer,  and  divided  the  one  half  of  the 
royalty  oil — ^being  one  sixteenth — and  the 
gas  rental  among  the  defendants  in  the  pro- 
portions to  which  tliey  were  entitled,  and, 
being  of  opinion  that  the  plaintiffs  were 
not  entitled  to  the  relief  prayed  for  in  their 
bill,  the  same  was  dismissed,  and  judgment 
was  entered  against  the  plaintiffs  for  costs; 
from  which  decree  plaintiffs  appealed. 

The  question  involved  in  the  case  seems 
to  turn  upon  what  was  conveyed  by  the 
deed  of  September  28,  1891,  from  Benjamin 
W^ilson  to  John  W.  Monroe.  After  the  deed 
from  Dcison  to  Wilson,  the  latter  was  the 
owner  of  all  the  coal  and  the  one  undivided 
half  of  the  residue  of  the  whole  tract  in 
fee.  Wilson,  by  his  deed  of  September  28, 
1891,  conveyed  to  John  W.  Monroe  "all  the 
surface  of  the  said  180  acres,  undivided, 
that  was  so  conveyed  to  him  by  said  Deison." 
Counsel  for  the  appellants  insists  that  the 
word  "surface,"  or  a  conveyance  of  the  sur- 
face of  the  land,  carries  with  it  every  part 
of  the  land  not  specifically  excepted  and 
files  a  very  ingenious,  aj3  well  ajs  able,  brief 
in  support  of  his  position;  but  it  is  well 
settled  that  the  different  materials  which 
go  to  make  up  land  may  be  severed  by 
reservation  or  express  grant;  after  sever- 
vation  or  express  grant  In  Anderson,  Dic- 
tionary of  Law,  at  page  677,  it  is  said: 
"The  law  recognizes  horizontal  divisions  of 
land..  A  severance  of  the  surface  from  the 
underlying  strata  may  be  created  either  by 
reservation  or  express  grant;  after  sever- 
ance, a  mineral  right  is  an  independent  in- 
terest. Thus,  one  person  may  own  the  iron 
ore,  another  the  coal,  another  the  limestone, 
and  another  the  petroleum,  and  another  the 
surface."  Caldtccll  v.  Cojieland,  37  Pa.  427, 
78  Am.  Dec.  430.  The  very  fact  of  convey- 
ing the  surface  specifically  carries  with  it 
the  idea  of  an  express  grant  alone  of  the 
surface,  and  severs  it  from  every  other  ma- 
t-erial  composing  the  land.  A  conveyance 
of  any  specified  interest  in  the  land,  such 
as  the  coal,  or  the  limestone,  or  the  iron 
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ore,  or  the  surface,  is  an  express  grant,  and 
severs  such  interest  from  every  other  part  of 
the  land ;  and  the  title  to  all  the  residue  re- 
mains in  the  grantor,  just  as  any  part  of 
the  land  would,  if  reserved  specifically  in 
a  deed  conveying  the  land.  In  Knight  v. 
Indiana  Coal  d  1.  Co.  47  Ind.  105,  17 
Am..  Rep.  692,  and  at  page  695,  17  Am. 
Rep.,  it  is  said  in  the  opinion :  "The  owner 
in  fee  simple  has  the  power  to  sell  and 
convey  his  mines  or  any  stratum  by  deed 
or  grant  so  as  to  create  one  freehold  in  the 
soil  and  another  in  the  mines;  and,  as  a 
conclusion  from  the  premises,  a  freeholder 
of  an  estate  of  inheritance  may  by  deed 
create  as  many  freeholds  beneath  the  sur- 
face as  he  can  properly  designate.  Thus, 
one  person  may  own  the  surface,  another 
may  be  entitled,  by  conveyance,  to  the  iron, 
another  to  the  limestone,  and  still  another 
to  a  stratum  of  coal;  for  coal  and  minerals 
in  place  are  land,  and  are  subject  to  a  con- 
veyance as  such  and  the  owner  of  the 
mineral  right  hajs  a  corporeal  hereditament 
distinct  from  the  surface," — ^and  cites 
Caldioell  v.  Fulton,  31  Pa.  475,  72  Am.  Dec. 
760;  Harlan  v.  Lehigh  Coal  &  Nav.  Co.  35 
Pa.  287;  Bainbridge  Mines,  7-10;  Armstrong 
V.  Caldtccll,  53  Pa.  284;  Addison  Torts, 
116;  Whitaker  v.  Broken,  46  Pa.  197;  Cald- 
tvell  V.  Copeland,  37  Pa.  427,  78  Am.  Dec. 
436;  and  Barnes  v.  MatDSon,  1  Mees.  &  S. 
77.  Section  29,  Bryan,  Petroleum  &  Nat- 
ural Gas,  says:  "In  mineral  lands  the  sur- 
face or  soil  as  adapted  to  cultivation  may 
be  separated  from  the  mineral  right,  or  the 
right  to  dig  under  the  surface  for,  and 
one  person  may  own  one  of  these  rights 
and  another  person  the  other:"  citing  Dete- 
ivare,  L.  d  W.  R.  Co.  v.  Sanderson,  109  Pa. 
583,  58  Am.  Rep.  743,  1  Atl.  394;  Swini  v. 
McCalmont  Oil  Co.  184  Pa.  202,  38  Atl. 
1021.  See  also  §  30,  Bryan,  Petroleum 
&  Natural  Gas.  In  Chartiers  Block  Coal 
Co.  V.  Mellon,  152  Pa.  286,  18  L.  R.  A.  702, 
25  Atl.  597,  Chief  Justice  Paxson,  in  deliv- 
ering the  opinion  of  the  court,  at  page  295, 
152  Pa.,  page  706,  18  L.  R.  A.,  page  598, 
25  Atl.,  says:  "The  mining  of  coal  and 
other  minerals  is  constantly  developing 
new  questions.  Formerly  a  man  who  owned 
the  surface  owned  it  to  the  center  of  the 
earth.  Now  the  surface  of  the  land  may  be 
separated  from  the  different  strata  under- 
neath it,  and  there  may  be  a«  many  dif- 
ferent owners  as  there  are  strata.  Lilli- 
bridge  v.  Lackawanna  Coal  Co.  143  Pa.  293, 
13  L.  R.  A.  627,  22  Atl.  1035.  The  diffi- 
culty is  to  so  apply  the  law  as  to  give  each 
owner  the  right  of  enjoyment  of  his  prop- 
erty or  strata  without  impinging  upon  the 
right  of  other  owners,  where  the  owner  of 
the  surface  has  neglected  to  guard  his  own 
rights  in  the  deed  by  which  .he  granted 
the  lower  strata  to  other  owners."  Justice 
Paxson  further  says:  "In  the  earlier  days 
of  the  common  law  the  attention  of  buyers 
and  sellers,  and  therefore  the  attention  of 
the  courts,  was  fixed  upon  the  surface.  He 
who  owned  the  surface  owned  all  that  grew 
upon  it  and  all  that  was  buried  lieneath  it. 
His  title  extended  upward  to  the  clouds  and 
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downward  to  the  earth's  penter.  The  value 
of  his  estate  lay,  however,  in  the  arable 
qualities  of  the  surface,  and,  with  'rare  ex- 
ceptions, the  income  derived  from  it  was  the 
result  of  agriculture.  The  comparatively 
recent  development  of  the  sciences  of  geology 
and  mineralogy,  and  the  multiplication  of 
mechanical  devices  for  penetrating  the 
earth's  crust,  have  greatly  changed  the  uses 
and  the  values  of  lands.  The  tracts  that 
were  absolutely  valueless,  so  far  as  the  sur- 
face was  concerned,  have  come  to  be  worth 
many  times  as  much  per  ajcre  as  the  best 
farming  lands  in  the  commonwealth,  because 
of  the  rich  deposits  of  'coal,  or  iron,  or  oil, 
or  gas  known  to  underlie  them  at  various 
depths.  These  deposits  are  sometimes 
found,  however,  beneath  well-cultivated 
farms,  so  that  the  surface  has  a  lai'ge 
market  value  apart  from  the  value  of  the 
deposits  of  coal  or  other  minerals  under  it. 
In  such  cases  the  owner  is  rarely  able  to 
utilize  the  lower  stores  of  wealth  to  which 
he  has  title  by  mining  operations  conducted 
by  himself,  and  for  this  reason  he  sells  them 
to  some  person  or  corporation  to  be  mined 
and  to  be  moved.  So,  it  often  happens  that 
the  owner  of  a  farm  sells  the  land  to  one 
man,  the  iron  or  oil  or  gas  to  another,  giv- 
ing to  each  purchaser  a  deed  or  conveyance 
in  fee  simple  for  his  particular  deposit  or 
stratum,  while  he  retains  the  surface  for 
settlement  and  cultivation  precisely  as  he 
held  it  before.  The  severance  is  complete 
for  all  legal  and  practical  purposes.  Each 
of  the  separate  layers  or  stratiei  becomes  a 
subject  of  taxation,  of  encumbrance,  levy, 
and  sale,  precisely  like  the  surface.  As 
against  the  owner  of  the  surface,  each  of 
the  several  purchasers  would  have  the  right, 
without  any  express  words  of  grant  for  uiat 
purpose,  to  go  upon  the  surface  to  open  a 
way  by  shaft,  or  drift,  or  well  to  his  under- 
lying estate,  and  to  occupy  so  much  of  the 
surface  beyond  the  limits  of  his  shaft,  drift, 
or  well  as  might  be  necessary  to  operate  his 
estate,  and  to  remove  the  product  thereof. 
This  is  a  right  to  be  exercised  with  due 
regard  to  the  owner  of  the  surface,  and  its 
exercise  will  be  restrained,'  within  proper 
limits,  by  a  court  of  equity,  if  this  becomes 
necessary;  but,  subject  to  this  limitation, 
it  is  a  right  growing  out  of  the  contract  of 
sale,  the  position  of  the  stratum  sold,  and 
the  impossibility  of  reaching  it  in  any  other 
manner."  In  Murray  v.  Allred,  100  Tenn. 
100,  39  L.  R.  A.  249,  43  S.  W.  355,  at  page 
251,  39  L.  R.  A.,  the  court  quoted  from  2 
Rapalje  &  L.  Law  Diet.  p.  821:  "In  the 
most  general  sense  of  the  term,  minerals 
are  those  parts  of  the  earth  which  are  cap- 
able of  being  got  from  underneath  the  sur- 
face for  the  purpose  of  profit.  The  term 
therefore  includes  coal,  metal,  ores  of  all 
kind,  clay,  stone,  slate,  and  coprolites. 
'Surface'  means  that  part  of  the  land  which 
is  capable  of  being  used  for  agricultural 
purposes." — and  cites  Midland  R.  Co.  v. 
Checkley,  L.  R.  4  Eq.  19;  Heitt  v.  Oill,  L. 
R.  7  Ch.  699;  Aity.  Gen.  v.  Tomlin^,  L.  R. 
5  Ch.  Div.  762.  There  can  be  no  question 
but  that  the  word  "surface"  has  a  definite, 
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certain  meaning;  that  it  is  that  portion  of 
the  land  which  is  or  may  be  used  for  ag- 
ricultural purposes,  for  plowing,  grazing, 
etc.,  and  that  a  conveyance  of  the  surface 
of  a  tract  of  land  as  completely  severs  the 
surface  from  the  various  strata  ben^th  it 
as  the  conveyance  of  the  coal,  iron,  lime- 
stone, or  any  other  specified  stratum  or  in- 
terest in  the  land  conveys  a  separate  estate. 
It  is  claimed  by  appellants  that  the  lan- 
guage used  in  the  deed  is  to  be  taken  most 
strictly  against  the  grantor,  and  cites  Jones, 
Real  Prop.  §  62;  Turk  v.  Skiles,  45  W.  Va. 
84,  30  S.  £.234;  2  Minor,  Inst.  1066;  but 
this  can  only  apply  where  the  language  of 
the  deed  is  ambiguous,  or  will  admit  of  two 
constructions.  In  §  848,  Devlin,  Deeds, 
it  is  said:  "'It  is  an  old  principle  of  law 
that  exceptions  in  a  deed  and  every  uncer- 
tainty are  to  be  taken  favorably  for  the 
grantee.'  But  this  rule  is  not  applicable  to 
any  case  but  one  of  strict  equivocation, — 
cases  where  the  language  of  the  deed  is  sus- 
ceptible of  two  interpretations.  .  .  .  But  a 
construction  should,  if  possible,  be  adopted 
that  will  render  all  parts  of  the  deed  opera- 
tive. •  •  •  'This  rule  is  often  misun- 
derstood. It  does  not  mean  that  the  words 
are  to  be  twisted  out  of  their  proper  mean- 
ings, but  only  that  where  the  words  may 
properly  bear  two  meanings,  and  where, 
after  we  have  applied  evidence,  whether  ex- 
trinsic or  intrinsic,  admissible  under  the 
foregoing  rules,  we  are  still  unable  to  de- 
termine in  which  of  these  meanings  they 
were  used,  we  must  take  them  in  the  mean- 
ing most  disadvantageous  to  the  x)erson  who 
used  tliem,  unless  the  adoption  of  that 
meaning  would  work  wrong.' "  The  defect 
in  the  argument  of  counsel  for  appellant  is 
that  he  assumes  that  the  meaning  of  the 
grantor,  Wilson,  is  uncertain  as  to  what  he 
conveys  to  Monroe.  He  says  that  Wilson 
makes  almost  exactly  the  same  reservations 
in  his  deed  as  to  the  coal  privileges  as  he 
had  Monroe  to  grant  to  him  when  Monroe 
conveys  his  interest  in  the  coal  to  Wilson. 
I  see  nothing  in  this  inconsistent  with  the 
view  that  he  is  conveying  alone  the  surface 
or  agricultural  part  of  the  land  to  Monroe. 
The  reservation  of  the  right  of  way,  and  to 
make  and  maintain  openings  for  mining 
purposes,  refers  to  the  surface,  and  the 
rights  and  privileges  therein,  the  same  in 
one  cajse  as  in  the  other.  A  careful  exami- 
nation of  the  deed  from  Wilson  to  Monroe 
will  show  that  the  grant  to  Monroe  was  of 
"all  of  the  surface  of  the  180  acres,  un- 
divided, that  was  so  conveyed  to  him  by 
said  Deison."  This  is  the  whole  granting 
clause,  and  is  complete  in  itself,  and  men- 
tions specifically  the  surface  of  the  undi- 
vided moiety.  The  grantor  does  not  speci- 
fically reserve  the  coal  in  the  said  Deison 
interest,  but  "retains  the  right  to  make  and 
maintain  on  said  tract  of  land  such  openings 
as  may  be  necessary  for  ventilation,  for 
drainage,  and  for  taking  out  all  of  the  coal, 
without  any  liability  for  injury  to  the  sur- 
face of  said  tract  of  land,  or  anything 
thereon,  by  reason  of  the  mining  of  said 
coal,  and  "the  right  to  remove  the  same," 
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etc.  The  grantor  was  the  owner  in  fee  of 
the  one  undivided  half  of  the  coal  before 
conveyed  to  him  by  Monroe,  and  this  re- 
tention of  the  privileges  of  mining  the  coal 
could,  with  propriety,  be  appli^  to  his 
said  Undivided  interest  in  the  coal  derived 
from  Monroe;  and  could  not  the  appellees 
with  the  same  propriety  claim  that  the 
granting  of  the  surface  of  the  one  half  of 
the  Deison  undivided  half  interest  carried 
with  it  the  coal,  as  well  as  the  oil  and  gas, 
or  any  other  interest  therein?  In  Buchanan 
V.  Andrew,  L.  R.  2  H.  L.  Sc.  App.  Cas.  286: 
"It  is  the  safest  and  best  mode  of  construc- 
tion upon  all  occasions  to  give  to  words  free 
from  ambiguity  their  plain  and  ordinary 
meaning."  Counsel  for  appellants  says  that 
Monroe  understood  this  deed  to  convey  to 
him  everything  but  the  coal,  as  will  appear 
from  his  deed  of  general  warranty  to  John 
J.  and  William  T.  Williams,  where,  "after 
reciting  that  Deison  and  Monroe  owned  the 
land,  and  Monroe  had  sold  the  coal  under 
his  undivided  half  to  Wilson,  and  Deison 
had  sold  his  undivided  one-half  interest  in 
said  tract  of  land  in  fee  to  Wilson,  and 
Wilson  had  sold  all  the  surface  of  his  undi- 
vided half  interest  in  said  tract  of  the  land 
to  Monroe,  reserving  the  coal  underlying  the 
same  with  mining  and  other  privileges  there- 
in named,*'  it  does  not  appear  that  plaintiffs 
so  understood  it.  In  making  their  lease  to 
the  defendant  South  Penn  Oil  Company  for 
their  interest  in  said  oil  and  gas,  it  is  pro- 
vided that  the  lessee  shall  "deliver  to  the 
credit  of  the  first  parties  [plaintiffs],  their 
heirs  or  assigns,  free  of  cost,  in  the  pipe  line 
to  which  it  may  connect  its  wells,  their  pro- 
portionate share  of  the  equal  one-eighth  part 
of  all  oil  produced  and  saved  from  the 
leased  premises."  And  a  similar  provision 
in  relation  to  the  gas  rental.  Thus  it  is 
seen  that  they  were  not  entitled,  under  the 
lease,  to  all  the  royalty  oil  and  gas.  It  is 
claimed  by  appellees,  and  not  denied,  that 
this  provision  as  to  their  "proportionate 
share"  of  the  royalty  was  interlined  in  the 
lease,  and  written  in  with  a  pen;  but  it  is 
claimed  by  counsel  for  appellants  that  this 
provision  for  the  payment  to  them  of  the 
proportionate  share  of  the  royalty  and  ren- 
tal as  referred  to  here  means  a  distribution 
between  the  lessors  in  said  lease  as  between 
themselves.  On  the  12th  of  June — ^a  few  days 
before  the  date  of  their  lease — the  South 
Penn  Oil  Company  had  taken  a  lease  from 
Wilson  of  the  same  character  for  the  same 
property,  with  an  agreement  or  provision  to 
deliver  to  the  lessors  the  equal  one-eighth 
part  of  the  oil  produced  from  the  premises, 
and  it  appearing  that  the  appellants  had 
an  interest  in  the  oil,  it  was  necessary  to 
take  from  them  a  lease  as  well,  to  enable 
it  to  take  possession  and  drill  for  oil.  The 
lease  made  by  the  appellants  was  a  joint 
lease,  and  their  "proportionate  share"  Avas  a 
joint  share,  and  evidently  so  recogni^sed  in 
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the  provision  for .  its  payment.  If  it  had 
been  intended  to  distribute  the  proportionate 
share  to  the  lessors,  respectively,  as  between 
themselves,  it  would  have  so  provided;  but 
the  language  of  the  lease  clearly  indicates 
that  these  lessors  were  not  entitled  to  the 
royalty,  except  to  their  joint  proportionate 
share  of  the  one  eighth  of  oil  and  their 
share  of  the  gas  rental.  Under  the  lease  they 
were  entitled  to  receive  their  share  together 
as  one  share,  the  proportion  to  which  they 
were  entitled  as  between  them  and  the  other 
lessors. 

There  is  no  error  .in  said  decree,  and  the 
same  will  he  affirmed. 

Bent,  P.,  dissenting: 

I  cannot  concur  in  the  decision  in  this 
case,  for  the  reason  that  the  effect  of  it  is 
to  render  the  plaintiff's  estate  voidable  at 
the  instance  of  those  who  are  held  to  own 
all  the  strata  underneath  the  surface,  with 
the  implied  right  to  enter  and  remove  the 
same,  including  rock,  fire  clay,  limestone, 
and  all  other  formations  to  the  center  of 
the  earth,  leaving  nothing  whatever  to  sup- 
port the  surface.  This  was  plainly  not  the 
intention  of  the  pai-ties,  and,  if  the  deed  so 
reads,  it  should  be  so  reformed  to  meet  that 
intention.  The  grantor  having  set  forth  in 
his  conveyance  what  rights  he  was  to  have 
in  so  far  as  the  surface  is  concerned, — and 
this  was  to  enter  and  remove  the  coal 
alone, — precludes  any  implied  rights  for  any 
other  purpose.  So  he  has  no  implied  right 
to  enter  and  remove  the  oil  and  gas.  They 
being  of  such  volatile  character  as  not  to  be 
the  subject  of  separate  property  in  place, 
but  only  when  reduced  to  occupancy,  the 
owner  of  the  surface,  who  has  the  exclusive 
right  thereto,  except  as  to  the  removal  of 
the  coal,  alone  has  the  right  to  control  the 
production  of  such  oil  and  gas.  If  the  life 
tenant  is  entitled  to  the  interest  on  the  oil 
produced  until  the  expiration  of  the  tenancy 
{Eiikin  v.  Hawkins  [W.  Va.]  43  S.  E.  211), 
the  owner  of  the  soil  in  fee  should  be  en- 
titled to  such  interest  during  the  contin- 
uance of  his  estate, — that  is,  perpetually,— 
which  takes  the  whole  thereof  absolutely; 
otherwise  the  owner  of  the  soil  in  fee  has  a 
less  estate  than  the  life  tenant.  The  sur- 
face, when  reduced  to  its  ordinary  meaning 
in  common  acceptation,  includes  only  the 
face  of  the  land  and  does  not  even  cover  the 
tillable  soil.  So  that  even  the  clay  could 
be  taken  for  the  manufacture  of  brick  and 
pottery.  In  this  deed  it  was  clearly  the 
intention  of  the  parties  that  the  surface 
meant,  not  only  the  face  of  the  land,  but 
all  that  was  necessary  to  support  it  down 
even  to  the  center  of  the  earth,  except  the 
coal,  which  was  impliedly  reserved,  along 
with  the  coal  privileges  expressly  reserved. 

The  case  should  be  reversed,  and  justice 
done  between  the  parties. 
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STATE  of  South  Carolina,  ReapU, 

V, 

Nelson  J.  SHAW,  Appt, 
(64  S.  C.  566.) 

1.  An  appellate  eoart  may  arrant  a  ne'vr 
trial  when  there  la  no  eyldence  to  support 
the  verdict. 

2.  A  master  may  be  found  arnllty  of 
mnr«ler  for  i^hlpplnar  a  servant  so 
that  he  dies,  although  he  has  a  right  to  In- 
flict the  punishment,  and  the  instrument  is 
proper,  if  the  punishment  is  so  prolonged  and 
barbarous  as  to  indicate  malice. 

(December  18,  1902.) 


APPEAL  by  defendant  from  a  judgment 
of  the  General  Sessions  Circuit  Court 
for  Sumter  County  convicting  him  of  mur- 
der.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs,  I«ee  ft  Moiae,  for  appellant: 
The  facts  show  absolutely  no  evidence  of 
murder,  but  only  a  case  of  manslaughter. 
Appellant  stood  towards  the  deceased  in  loco 
parentis y  with  the  lawful  right  to  administer 
chastisement  with  a  proper  instrument  for 
that  purpose,  and,  if  chastisement  was  mod- 
erate and  death  ensued,  it  was,  as  matter 
of  law,  excusable  homicide.  If  it  was  im- 
moderate and  excessive,  and  death  ensued, 
it  was,  as  matter  of  law,  manslaughter,  and 


NoTB. — Homicide  hy  ewceaaive  or  improper  cJuta- 
tisement. 

I.  The  general  rule,  801. 
II.  Parent  and  child,  801. 

III.  Persons  in  loco  parentis,  802. 

IV.  Schoolmaster  and  pupil,  803. 
V.  Husband  and  wife,  803. 

VI.  Master  a/nd  servant,  slave,  or  apprentice, 

804. 
VII.  Conclusion,  804. 

I.  The  general  rule. 

Parents,  masters,  and  other  persons,  having 
authority  in  foro  domeatico,  may  give  reasona- 
ble correction  to  those  under  their  care,  and,  If 
death  ensue  without  their  fault,  it  will  be  no 
more  than  an  accidental  death ;  but,  if  the  cor- 
rection exceed  the  bounds  of  due  moderation, 
either  in  the  measure  of  it,  or  in  the  Instrument 
made  use  of  for  that  purpose,  it  will  be  either 
murder  or  manslaughter  according  to  the  cir- 
cumstances of  the  case.  State  v.  Harris,  63  N. 
C.  1. 

If  a  father,  master,  or  schoolmaster  correct 
fads  child,  servant,  or  scholar,  he  must  do  it 
with  a  fit  instrument  for  correction,  and  not 
with  su<!h  an  Instrument  as  i^  liable  to  kill  him  ; 
and,  if  he  uses  such  an  Instrument,  he  is  crim- 
inally liable  therefor.  6rey*B  Case,  J.  Kelyng, 
64,  1  East  P.  C.  261. 

And  as  a  general  rule  a  beating  from  which 
death  results  will  be  regarded  as  excessive,  so 
as  to  render  the  person  inflicting  it  gruHty  of 
manslaughter.  Reg.  v.  Hopley,  2  Post.  &  F. 
202. 

II.  Parent  and  child. 

A  parent  cannot  be  permitted  deliberately  to 
Inflict  such  punishment  on  his  child  as  will  be 
likely  to  produce  death,  and  yet  escape  crim- 
inal responsibility  under  the  cover  of  parental 
authority  to  correct  In  moderation.  Powell  v. 
State,  67  Miss.  119,  6  So.  646. 

And  where  it  appears  that  a  father.  In  pun- 
ishing his  child,  used  a  weapon  likely  to  pro- 
duce death  In  an  unlawful.  Improper,  and  cruel 
manner,  and  committed  such  an  act  as,  In  Its 
consequence,  naturally  tended  to  destroy  the  life 
of  the  child ;  and  that  the  child  died  therefrom, 
— he  is  guilty  of  murder,  although  he  may  not 
have  Intended  to  kill  him.  WUliams  v.  State, 
57  Ga.  478. 

Where,  in  the  chastisement  of  a  child,  the 
instrument  used  is  a  deadly  weapon,  or  equiv- 
alent thereto,  and  death  results.  It  is  murder; 
and  where  the  correction  inflicted  with  an  in- 
strument Improper  for  the  purpose,  but  not 
deadly,  or  with  a  proper  instrument  to  an  im- 
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proper  degree,  and  death  results,  it  Is  man- 
slaughter; and  where,  In  such  case,  the  proof 
is  wholly  circumetantlal,  and  such  that  It  might 
be  Inferred  that  the  father  killed  the  child  in- 
tentionally to  get  insurance  on  her  life,  or  that 
she  died  from  a  blow  on  her  head  with  a  broom 
handle,  which  was  struck  before  the  insurance 
policy  was  taken  out,  and  that  she  was  not 
struck  for  the  purpose  of  killing  her,  but  that 
the  injury  was  inflicted  through  his  rough  way 
of  treating  her, — the  Jury  should  be  instructed 
as  to  voluntary  manslaughter.  Montgomery  v. 
Com.  23  Ky.  L.  Rep.  732,  63  S.  W.  747. 

So,  where  a  father  stripped  his  young  son, 
eight  years  old,  naked,  threw  him  on  the  floor, 
and  savagely  beat  him  from  head  to  foot  for 
about  half  an  hour  with  a  piece  of  rubber  pipe, 
for  some  trifling  offense,  and  death  resulted 
therefrom  within  a  few  minutes,  an  instruction 
In  a  prosecution  therefor  that  if  such  immod- 
erate correction  was  intentionally  Inflicted  with- 
out Just  cause  or  excuse,  and,  considering  the 
manner  and  degree  of  infliction,  and  the  age 
and  strength  of  the  child,  that  such  correction 
was  evidently  dangerous  and  likely  to  kill  or 
produce  great  bodily  harm,  the  accused  Is  guilty 
of  murder.  Is  proper,  though  he  may  not  have 
Intended  to  kill  the  child.  Powell  v.  State,  67 
Miss.  119,  6  So.  646. 

And  the  act  of  a  mother,  being  angry  with  one 
of  her  children,  in  taking  up  a  small  piece  of 
iron  used  as  a  poker  and  throwing  it  at  him,  as 
he  was  running  to  the  door  which  waa  open,  is 
unlawful  and  Improper  as  a  mode  of  correction ; 
and,  where  the  iron  struck  another  child  Just 
then  entering  at  the  door,  causing  its  death,  she 
Is  guilty  of  manslaughter,  although  she  had  no 
Intention  of  hitting  the  ehleld,  with  whom  she 
was  angry,  intending  only  to  frighten  him.  Rex 
V.  Conner,  7  Car.  &  P.  438. 

And  where  a  father  beats  his  helpless  child 
to  death  without  cause,  and  concludes  by  saying 
to  his  expiring  victim  :  "Die.  God  damn  you  !" 
Inquiry  as  to  the  motive  is  unnecessary ;  and  an 
Instruction  In  a  prosecution  therefor,  that,  if 
a  motive  on  the  part  of  the  defendant  to  com- 
mit the  crime  has  not  been  shown,  then  the  Jury 
ought  to  consider  that  as  a  circumstance  favor- 
able to  the  accused.  Is  properly  refused.  Powell 
V.  State,  67  Miss.  119,  6  So.  646. 

And  the  right  of  a  parent  to  correct  a  child 
has  reference  only  to  such  children  as  are  ca- 
pable of  correction  and  of  appreciating  it,  and 
pot  to  an  Infant  two  and  one  half  years  old : 
and  while  a  slight  slap  might  be  lawfully  given 
to  such  an  Infant  by  its  mother,  more  violent 
treatment  by  its  father  would  not  be  Justlfl- 
able  and  where  the  father  of  such  an  infant 
whips  it  with  a  strap  1  Inch  wide  and  18  inches 
long  for  some  childish  fault,  giving  it  from 
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could  not,  under  that  state  of  facts,  be 
murder. 

State  V.  Johnson,  45  S.  C.  483,  23  S.  E. 
«19;  State  v.  Howard,  64  S.  C.  344,  58  L. 
R.  A.  685,  42  S.  E.  173;  2  Bishop,  Crim. 
Law,  §  685;  3  Greenl.  £v.  134;  2  Wharton, 
Crim.  Law,  §  1014;  1  Russell,  Crimes,  p. 
670. 

Mr.  John  S.  Wilson  for  respondent. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court : 

The  record  contains  the  following  state- 
ment of  facts:  "The  defendant  (appellant) 
was  indicted  for  the  murder  of  Nathaniel 
Williams,  a  boy  in  his  employ  as  a  servant, 
whose  death  he  caused  by  whipping  him. 
He  was  tried  before  his  honor  Judse  J.  C. 
Klugh  and  a  jury,  at  Sumter,  at  the  June 
term,  1902,  of  the  court  of  general  sessions. 


The  state  put  in  evidence  the  small  leather 
strap  with  which  the  whipping  was  done, — 
a  proper  instrument  for  chastisement;  but 
the  contention  on  the  part  of  the  state  was 
that  the  whipping  was  cruel,  immoderate, 
and  excessive,  causing  the  death  of  tbe^boy, 
and  hence  that  the  defendant  was  guilty 
of  murder.'  The  deceased  was  a  stout-built 
boy,  aged  about  twelve  or  thirteen  years, 
bright  and  intelligent,  and  in  good  health. 
He  was  at  the  time  of  his  death,  and  had 
been  for  four  or  five  years  prior  thereto,  ia 
the  employ  and  service  of  the  defendant, 
working  for  and  waiting  upon  him  about 
his  dwelling  and  store,  and  clerking  for  him 
occasionally.  Tlie  whipping  occurred  on. 
Saturday,  November  9,  1901,  for  a  petty 
theft  committed  on  the  previous  Thursday. 
The  defendant's  defense  was  the  plea  of  not 
guilty;  that  the  chastisement  was  moderate 


six  to  twelve  atrokee,  and  the  child  dies,  the 
question  for  the  Jury  on  a  prosecution  for  the 
homicide  Is  whether  the  child's  death  was  ac- 
celerated or  caused  by  the  blows  Inflicted  by  the 
farther.     Reg.  v.  Griffin,  11  Cox  C.  C.  402. 

Though  a  father  kills  his  child  in  correcting 
him,  without  legal  excuse  or  Justifiable  cause, 
however,  before  convicting  him  of  murder,  the 
Jury  mu9t  l>elleve  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  correction  was  ex- 
cessive, cruel,  unusual,  evidently  dangerous, 
and  likely  to  kill  or  produce  great  bodily  harm. 
Powell  V.  State.  67  Miss.  110,  6  So.  646. 

And  where  it  appears  that  a  father  had 
wbdpped  his  child  with  a  Uttle  switch,  not  in- 
tending to  kill  him,  but  simpily  to  chastise  him 
reasonably  and  properly,  and  the  child,  by  some 
mischance  or  accident  died  in  consequence 
thereof,  the  father  can  be  guilty  of  nothing  more 
than  involuntary  manslaughter.  Williams  v. 
State,  57  Ga.  478. 

And  an  inatrnction  in  a  prosecution  against  a 
father  for  homicide,  in  whipping  his  child  to 
death,  that,  if  the  defendant  killed  the  child 
without  any  legal  excuse  or  Justification ;  and 
that,  if  the  strap  uaed  by  him  In  chastising  the 
child  waa  not  a  deadly  weapon ;  and  that,  if  the 
chastisement  was  not  evidently  dangerous  and 
'ikely  to  kill  or  produce  great  bodily  harm, — 
then  he  should  l>e  found  guilty  of  manslaughter 
only,  fairly  represents  the  law  of  manslaughter 
as  applicable  to  the  facts  of  the  case,  and  is 
quite  ae  favorable  to  the  accused  as  is  war- 
ranted. Powell  ?.  State,  67  Miss.  119,  6  So. 
646. 

And  an  instruction  in  a  prosecution  for  mur- 
der of  a  child  by  whipping  and  beating  it,  In 
which  there  is  evidence  from  which  it  might  be 
Inferred  that  the  accused  was  not  actuated  by 
an  intention  to  kill,  or  by  an  evil  or  cruel  dis- 
position, in  whict)  case  the  killing  cannot  be 
murder, — should  present  the  alternative  propo- 
sition as  to  the  law  where  there  was  no  inten- 
tion to  kill,  as  provided  under  Texas  Code.  art. 
614,  as  well  as  where  the  Intention  evidently 
appeared  in  cases  arising  under  the  provisions 
of  arts.  612,  613,  and  615  thereof.  Illll  v. 
atate,  11  Tex.  App.  456. 

III.  Peraon9  in  loco  parentis. 

While  the  law  allows  a  person  in  loco  parentis 
the  broadest  latitude  in  governing  another,  It  is 
not  necessary  to  prove  express  malice  on  his 
part  to  convict  him  of  murder  when  he  caused 
death  by  whipping  with  such  cruelty  and  in- 
humanity as  to  exclude  the  idea  of  passion. 
State  V.  Harris,  63  N.  C.  1 ;  and  see  State  v. 
Shaw. 
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And  where  a  child  was  stripped  naked  by  a 
person  with  whom  he  lived,  and  placed  on  his 
back  with  his  feet  tied  up,  and  kept  there  from 
morning  till  night  every  day  for  a  week,  and 
repeatedly  whipped  each  day  while  in  that  posi- 
tion with  a  heavy  leather  strap,  a  knitted  cord, 
and  an  iron  ramrod  until  he  died,  the  provoca- 
tion being  small,  deliberation  and  malice  are 
shown,  warranting  a  conviotlon  for  murder. 
State  V.  Harris,  63  N.  C.  I. 

And  where  a  mother-in-law,  perceiving  a 
fault  committed  by  her  daughter-in-law  in  some 
work  she  wa«  doing,  threw  a  child's  stool  at 
her,  which  hit  and  killed  her,  and  afterwards 
she  concealed  the  death  and  hid  the  body.  It  Is 
either  muider  or  manslaughter.  King  v.  Hazel, 
1  Leach  C.  C.  368. 

So,  where  a  man  beat  a  boy  between  five  and 
six  years  of  age  with  a  piece  of  sycamore  fish- 
ing pole,  about  3  feet  long  and  1^  Inches  in 
diameter  for  some  minutes,  and  afterwards  pro- 
cured a  piece  of  grape  vine  about  1  ^  inches  in 
diameter,  and  resumed  the  beating,  which, 
lasted  in  all  about  fifteen  minutes,  and  the 
clilld  died  from  Injuries  received,  an  instruction, 
in  a  prosecution  for  the  homicide,  as  to  the  la^ 
of  murder  in  the  first  degree  on  the  theory  of  a 
wilful,  deliberate,  and  premeditated  killing,  and 
also  as  to  the  law  of  manslaughter  in  the  fourth 
degree,  is  proper.     State  v.  Shock,  68  Mo.  552. 

And  one  who  strikes  a  little  girl  about  five 
years  of  age  for  disobedience  in  an  unimportant 
matter,  several  times  with  an  iron  poker,  knock- 
ing her  down,  and  then  stamps  upon  her,  in- 
flicting injuries  resulting  in  death,  is  guilty,  at 
least,  of  manslaughter ;  since  the  punishment  is 
inflicted  in  a  cruel  and  unusual  manner,  and  the 
deed  is  done  while  committing  a  misdemeanor. 
People  V.  De  Garmo,  73  App.  Div.  46,  76  N.  Y. 
Supp.  477. 

And  evidence  of  a  course  of  brutal  treatment 
by  a  stepfather  towards  his  stepchBd  throug:h  a 
period  of  several  months,  and  that  she  was 
found  lying  on  the  hearth  dead  with  evidences 
on  her.  body  that  her  death  was  occasioned  by 
burning,  and  that  the  accused  was  guilty  of 
causing  it,  is  suflicient  to  warrant  a  verdict,  in 
the  prosecution  thereof,  of  wilful,  malicious^ 
premeditated,  and  deliberate  murder.  State  v. 
Mahly,  68  Mo.  315. 

And  evidence,  in  a  prosecution  against  a  step- 
father for  killing  a  stepdaughter  by  beating  her 
to  death,  that  the  child  was  beaten  in  a  cruel 
and  unmerciful  manner;  and  that  no  one  wa« 
present  at  the  time  of  the  chastisement  except 
the  accused,  the  child  beaten  to  death,  and  her 
mother ;  and  that  the  punishment  was  Inflicted 
with  a  heavy  rope,  and  that  the  rope  was  found 
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and  ])roper,  and  that  the  boy's  death  was 
wholly  unintentional,  and  through  misfor- 
tune; that  at  most  it  was  a  case  of  man- 
slaughter. The  jury  found  the  prisoner 
guilty  of  murder,  with  a  recommendation  to 
mercy.  Defendant's  counsel  moved  before 
his  honor  upon  the  minutes  for  a  new  trial 
upon  the  ground  that  the  verdict  of  the 
jury  was  not  warranted  by  the  evidence; 
that  there  was  absolutely  no  evidence  of 
murder  or  malicious  homicide  in  the  case 
to  sustain  the  verdict;  that,  the  defendant 
having  the  lawful  right  to  inflict  moderate 
chastisement,  if  he  inflicted  the  same,  and 
death  ensued,  it  was  at  most  manslaughter, 
and  not  murder;  and  hence  that  the  con- 
viction was  illegal,  and  the  verdict  should 
be  set  aside.  After  hearing  argument  from 
the  defendant's  counsel,  the  presiding  judge 
overruled    the    motion,    and    sentenced    the 


prisoner  to  imprisonment  for  life  in  the 
state  penitentiary.  Due  and  timely  notice 
of  intention  to  appeal  to  the  supreme  court 
was  served  upon  the  solicitor." 

The  following  are  the  appellant's  excep- 
tions :  "  ( 1 )  For  that  his  honor  the  presid- 
ing judge  erred,  as  matter  of  law,  it  is  re^ 
spectfuUy  submitted,  in  refusing  defendant's 
motion  for  a  new  trial,  when  there  wad 
no  testimony  whatever  in  the  case  to  sus- 
tain the  conviction  of  the  prisoner  of  the 
crime  of  murder.  (2)  For  that  his  honor 
the  presiding  judge  erred,  as  matter  of  law,, 
it  is  respectfully  submitted,  in  refusing  de- 
fendant's motion  for  a  new  trial,  when  the 
evidence  in  the  case  went  no  further  than 
to  make  out  at  most  a  case  of  manslaugh> 
ter." 

The  first  question  argued  by  the  appel- 
lant's attorneys  was  whether  this  court  had 


wet  from  a  recent  washing,  with  blood  remuln- 
Ing  In  the  InterBtiees ;  and  thait  the  child's 
hands  were  broken :  and  that  there  were  lacera- 
tions and  braises  on  dlfferemt  parts  of  her  body, 
— ^jostlfles  a  verdict  of  murder  In  the  second  de- 
gree. Taylor  v.  State  (Tex.  Crtm.  App.)  57  S. 
W.  812. 

The  act  of  a  person  standing  In  the  relation 
of  a  parent  to  a  ten-year-olld  boy,  however,  who 
was  disobedient  and  ran  away,  of  tying  him  in  a 
grain  sack,  having  two  holes  In  It,  and  then  en- 
gaging with  acquaintances  In  drinking  whisky, 
and  forgetting  the  boy,  and  allowing  him  to  re- 
main in  the  sack  for  several  hours,  when  he  was 
found  to  be  dead,  Is  not  wilful,  deliberate,  and 
premeditated  murder,  but  manslaughter.  State 
V.  Fields.  70  Iowa.  196,  30  N.  W.  480. 

And  a  person  in  loco  parentU,  who  Inflicts 
corporal  punishment  on  a  child,  and  compels  It 
to  work  for  an  unreasonable  number  of  hours 
and  beyond  Its  strength,  after  which  the  child 
dies  of  consumption,  its  deaith  having  been  has- 
tened by  111  treatment.  Is  not  guilty  of  murder, 
but  only  of  manslaughter,  although  the  punish- 
ment was  cruel  and  excessive  and  accompanied 
by  violence  and  threatening  language,  where  he 
believed  that  the  dilld  was  shamming  Illness, 
and  really  able  to  do  the  work  required.  Rex 
V.  Cheeseman.  7  Car.  &  P.  455. 

IV.  Schoolmaster  and  pupil. 

A  schoolmaster  represents  the  parents  of  a 
pupil,  and  has  parental  authority  delegated  to 
Mm  for  the  time  being,  and  may,  for  the  pur- 
pose of  correcting  a  child,  Inflict  moderate  and 
reasonable  corporal  punishment ;  but,  If  It  be 
administered  to  gratify  passion,  or  if  It  be  ex- 
cessive or  immoderate  In  nature  or  degree,  or  If 
protracted  beyond  the  child's  powers  of  endur- 
ance, and  with  an  Instrument  unfltted  for  the 
purpose  and  calculated  to  produce  danger  to  life 
or  limb,  the  violence  Is  unlawful ;  and,  if  death 
ensues,  the  person  Inflicting  it  Is  guilty  of  man- 
slaughter.    Reg.  V.  Hopley,  2  Fost.  &  F.  202. 

While  a  father  may  autborlxe  the  chastise- 
ment of  his  child,  he  cannot  authorize  an  ex- 
cessive chaatlsement  which  will  justify  a  school- 
master In  Inflicting  such  chastisement  as  will 
cause  death,  whatever  his  motives  may  have 
been.    Ibid. 

And  a  schoolmaster  who  wrote  to  the  parent 
of  a  pupil  proposing  to  beat  the  pupil  severely 
to  subdue  his  obstinacy,  and,  on  receiving  the 
parent's  reply  assenting  to  his  proposition,  beat 
the  boy  for  two  hours  and  a  half  secretly  In  the 
ntght  with  a  thick  stick  until  he  died.  Is  guilty 
of  manslaughter.  IIHd. 
60  L.  R.  A. 


V.  Huahand  and  vHfe. 

Though  a  husband  has  a  right  to  correct  his 
wife  on  words  between  them,  a  pestle  Is  an  im^ 
proper  Instrument  with  which  to  do  It ;  and  If. 
In  such  case,  a  husband  uses  a  pestle  to  correct 
his  wife,  and  kills  her  with  It,  he  <b  guilty  of 
murder.  Grey's  Case,  J.  Kelyng,  64,  1  East  P. 
C.  261.  CiUng  Dalton,  Justice  of  Peace.  218. 

And  beating  or  striking  a  wife  violently, 
though  with  the  open  hand.  Is  not  one  of  the 
rights  conierred  on  a  husband  by  marriage,  even 
If  the  wife  is  drunk  and  Insolent ;  and,  'such 
blows  being  Illegal,  If  they  cause  the  death  of 
the  wife,  the  husband  Is  at  least  guilty  of  man- 
slaughter. Com.  V.  McAfee,  108  Mass.  458.  11 
Am.  Rep.  383. 

And  the  death  of  a  wife,  caused  by  her  hus- 
band stamping  and  Jumping  upon  her  prostrate 
person,  and  by  blows  and  kicks  Inflicted  wHh 
great  violence,  and  repeated  during  an  after- 
noon and  evening.  Is  a  murder  committed  with 
extreme  atrocity  and  cruelty,  within  the  mean- 
ing of  the  Massachusetts  statute  making  such 
killing  murder  in  the  first  degree.  Com.  v. 
Devlin,  126  Mass.  253. 

And  an  allegation.  In  an  Indictment  against 
a  husband  for  the  homicide  oif  his  wife,  that  he 
atrack,  kicked,  beat,  bruised,  and  wounded  her 
upon  her  head  and  body,  and  threw  her  upon 
the  floor,  causing  her  death,  sets  forth  the  kill- 
ing with  sufficient  particularity,  though  the 
proof  Is  that  he  struck  her  with  his  open  hand 
upon  her  cheek  and  about  the  temple,  and  she 
fell  to  the  floor,  and  medical  evidence  attrib- 
uted her  death  to  falling  on  a  chair,  causing 
concussion  of  the  brain.  Com.  v.  McAfee,  108 
Mass.  458,  11  Am.  Rep.  883. 

But  an  instruction,  In  a  prosecution  against  a' 
husband  for  the  homicide  of  his  wife,  that,  if 
he  used  such  foroe  and  violence  towards  her  as 
to  cause  her  to  leave  his  house  from  fear  of 
death  or  gi*eat  bodily  hann  at  his  hands,  and 
her  death  was  produced  from  exposure  to  cold, 
he  is  guilty  of  manslaughter,  is  Improper,  in  the 
absence  of  an  Instractlon  that  such  fear  of  death 
or  great  bodily  harm  must  have  been  well 
grounded  or  roasonal)Ie.  and  that  her  death  by 
freezing  was  the  natural  and  probable  conse- 
quence of  leaving  the  house  at  the  time  and 
under  the  ciroumstances ;  where  it  appears  that 
the  husband  was  a  cripple,  and  had  but  one  arm 
which  he  could  use,  and  she  was  a  high- 
tempered  woman,  and  there  was  evidence  that 
she  could  whip  him.  Hendrlckson  v.  Com.  85 
Ky.  281,  3  S.  W.  166. 

So,  the  unlawful  beating  by  a  husband  of  his 
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the  power  to  grant  a  new  trial  on  the 
ground  mentioned  in  the  exceptions.  What- 
ever doubts  may  heretofore  have  existed  as 
to  the  power  of  the  supreme  court  to  grant 
a  new  trial  when  there  is  no  evidence  to 
support  the  verdict,  the  rule  is  now  well 
established  by  recent  cases  that  it  hajs  such 
power.  The  reason  for  the  rule  is  that  it 
IS  error  of  law  for  the  circuit  court  to  re- 
fuse to  set  aside  a  verdict  without  any  evi- 
dence to  support  it. 

We  will  next  consider  whether  there  was 
any  testimony  whatever  from  which  the  jury 
hajd  the  right  to  infer  malice  on  the  part  of 
the  prisoner  in  causing  the  death  of  the 
boy,  who  died  immediately  after  the  whip- 
ping. We  have  never  seen  a  case  where  the 
circumstances  attending  the  homicide  were 
more  harrowing  and  revolting.  There  was 
testimony  that  the  boy  was  stripped  naked, 
and  whipped  for  one  or  more  hours,  with  a 
leather  strap  having  a  knot  at  one  end; 
that  there  were  more  than  a  hundred  welts 


raised  upon  him,  which  covered  his  body 
from  his  head  to  his  feet;  that,  after  blis- 
ters were  raised  over  his  body,  they  were 
bursted  by  strokes  from  the  strap;  that  the 
appellant  resumed  the  whipping  after  being 
interrupted  for  a  while  by  a  visit  from  a 
person  who  had  called  to  see  him ;  that  the 
boy's  privates  were  most  horribly  mutilated, 
and  that  his  pitiful  appeals  for  mercy  were 
disregarded.  The  appellant's  attorneys,  in 
their  argument,  contended  that  the  jury 
could  not  find  the  prisoner  guilty  of  mur- 
der, "because  the  appellant  here  stood 
towards  the  deceased  in  loco  parentis,  with 
the  lawful  right  to  administer  chastisement 
with  a  proper  instrument  for  that  purpose; 
and,  if  the  chastisement  was  moderate,  and 
death  ensued,  it  was,  as  a  matter  of  law, 
excusable  homicide,  as  contended  by  the  ap- 
pellant; but  if,  on  the  other  hand,  it  wa^ 
immoderate  and  excessive,  as  contended  by 
the  state,  and  death  ensued,  it  was,  as  mat- 
ter  of   law,  manslaughter,  and   could   not. 


wife,  causing  death  after  birth,  of  a  child  mb- 
sequently  born,  Is  not  manslaughter,  bat  murder 
In  the  second  degree.  Clarke  v.  9tate,  117  Ala. 
1,  28  So.  671. 

VI.  Master  and  servant,  slave,  or  apprentice, 

^very  master  has  a  right  moderaitely  to  chas- 
tise his  servant,  but  the  chaetlsement  must  be 
on  Just  grounds  and  with  an  Instrument  prop- 
erly adapted  to  the  purposes  of  correction.  The 
using  of  a  weapon  from  which  death  Is  liable  to 
ensue  imports  a  mischievous  disposition,  and  the 
law  implies  that  degree  of  malice,  if  death  ac- 
tually does  ensue,  which  will  make  it  murder. 
King  V.  Wlggs,  1  Leach  C.  C.  378,  note;  and 
see  State  v.  Shaw. 

And  a  maerter  who  used  his  sword  to  correct 
liSs  servant,  causing  his  death.  Is  guilty  of  mur- 
der, the  sWord  being  an  improper  insfrument 
for  that  purpose.  Rex  v.  Keite,  1  Ld.  Raym. 
140. 

And  a  master,  whose  servant  negligently  per- 
mitted some  of  his  sheep  to  escape,  who,  on 
seeing  them  go,  seized  a  stake  and  threw  it  at 
the  boy,  hitting  him  on  the  head  with  it,  frac- 
turing his  skull  and  killing  him,  is  guilty  of 
manslaughter.  King  v.  Wiggs,  1  Leach  C.  C. 
S78,  note. 

So,  where  a  slave  is  killed  by  his  master  or 
overseer,  or  either  of  them,  in  inflicting  punish- 
ment upon  him,  the  rules  of  the  common  law 
upon  the  subject  of  murder  regulate  the  char- 
acter of  the  offense ;  and  at  common  law  mas- 
ters were  allowed  to  punish  their  servants  with 
moderation;  and  what  was  moderation,  and 
what  was  a  cruel  and  unusual  punishment,  was 
a  question  of  fact  for  the  Jury.  Kelly  v.  State, 
3  Smedes  &  M.  518. 

And  where  a  master  punishes  a  slave  bar- 
barously, unreasonably,  immoderately,  and  ac- 
companies the  punishment  by  hard  usage  and 
the  withholding  of  food,  clothing,  and  rest,  the 
punishment  loses  its  character  of  correction,  and 
denotes  a  contemplation  of  a  fatal  result;  and, 
in  case  of  the  death  of  the  slave,  the  master  is 
guilty  of  murder.  State  v.  Hoover,  20  N.  C. 
(4  Dev.  &  B.  L.)  365,  84  Am.  Dec.  383 ;  Wilson 
V.  State,  29  Tez.  240. 

And,  in  case  of  such  punishment,  so  severe  as 
to  cause  death,  the  lesser  offense  provided  for 
in  Tex.  Penal  Code,  art.  674,  of  the  abuse  or 
cruel  treatment  of  a  slave,  is  merged  in  the 
greater  offense.     Wilson  v.  State,  29  Tex.  240. 

And  the  act  of  a  master  of  a  slave  in  wilfully 
60  L.  R.  A. 


and  excessively  whipping  him  so  as  to  cause  his 
death  is  murder  in  the  first  degree,  though  it 
was  not  done  with  the  purpose  and  intention 
of  killing  him.     Souther  v.  Com.  7  Gratt.  673. 

But,  under  an  indictment  for  the  homicide  of 
a  slave  by  cruelly  whipping,  or  other  cruel  and 
inhuman  treatment,  framed  under  Ala.  Code,  ! 
3296,  providing  that  any  owner,  overseer,  or 
other  person  having  the  right  to  correct  any 
slave,  who  causes  the  death  of  such  slave  by 
cruelly  whipping  or  beating,  or  by  any  other 
cruel  or  inhuman  treatment,  or  by  the  use  of 
any  Instrument  in  Its  nature  calculated  to  pro- 
duce death,  though  without  any  Intention  to 
kill,  is  guilty  of  murder  in  the  second  degree, 
and  may  be  guilty  of  murder  in  the  first  degree. 
— ^the  accused  cannot  be  convicted  of  a  higher 
offense  than  murder  in  the  second  degree.  Et 
parte  Howard,  30  Ala.  43. 

In  Grey's  Case,  J.  Kelyng,  64.  1  East  P.  C. 
261,  however,  it  was  said  that,  "if  a  master  cor- 
rect his  servant,  or  lord  his  villain,  and  by  force 
of  that  correction  he  dieth,  although  he  did  not 
intend  to  kill  him,  yet  this  is  felony,  because 
they  ought  to  govern  themselves  in  their  cor- 
rection in  such  ways  that  such  a  misadventure 
might  not  happen." 

So,  a  master  who,  by  premeditated  negligence 
or  harsh  usage,  causes  the  death  of  an  appren- 
tice, is  guilty  of  murder.  Rex  v.  Self,  1  Leach 
C.  C.  137,  1  Bast  P.  C.  226. 

And  a  maater  who,  upon  the  disobedience  of 
his  apprentice  and  refusal  to  serve  him,  struck 
him  with  a  bar  of  iron,  breaking  his  skull  and 
killing  him,  is  guilty  of  murder.  Grey's  Case, 
J.  Kelyng,  64,  1  East  P.  C.  261. 

VII.  Conclusion. 

The  question  as  to  criminal  responsibility  for 
causing  death  in  inflicting  chastisement  when 
the  right  to  infiict  it  exists  seems  to  depend  en- 
tirely upon  the  reasonableness  of  the  chastise- 
ment. If  it  is  reasonable  In  extent  and  severi- 
ty, and  is  inflicted  with  a  proper  instrument, 
and  death  happens  to  ensue,  no  criminal  respon- 
sibility attaches;  but,  if  it  is  unreasonably  se- 
vere, or  If  it  Is  inflicted  with  an  improper  in- 
strument, and  death  results  therefrom,  it  is  man- 
slaughter ;  and,  if  the  severity  is  such  as  to  be 
likely  to  cause  death,  or  if  it  is  inflicted  with 
an  instrument  likely  to  cause  death,  showing  a 
depraved  mind  and  a  reckless  disregard  for 
human  life,  from  which  malice  might  be  In- 
ferred, it  is  murder.  F.  H.  B. 
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under  that  state  of  facts,  be  murder.  Hence 
his  conviction  of  the  crime  of  murder  was 
illegal,  and  the  refusal  by  the  court  of  his 
motion  for  a  new  trial  was  error  of  law." 
The  general  proposition  for  which  they  con- 
tend is  amply  sustained  by  the  authorities 
cited  in  their  argument.  The  jury,  however, 
in  the  cases  mentioned,  must  be  satisfied 
that  the  chastisement  was  inflicted  for  the 
purpose  of  correction,  and  not  for  the  pur- 
pose of  destroying  the  life  of  the  person 
upon  whom  the  punishment  is  inflicted.  In 
the  note  at  page  658  of  1  Archbold,  Grim. 
Pr.  &  PI.,  it  is  said :  "If  death  ensues  from 
a  master's  chastisement  of  his  slave,  in 
flicted  apparently  with  a  good  intent  for 
reformation  or  example,  and  with  no  pur- 
pose to  take  life  or  put  it  in  jeopardy,  the 
law  would  doubtless  tenderly  regard  every 
circumstance,  which,  judging  from  the  con- 
duct generally  of  masters  towards  slaves, 
might  reasonably  be  supposed  to  have  led 
the  party  into  excess.  But  where  the  pun- 
ishment is  barbarously  immoderate,  and  un- 
reasonable in  the  measure,  the  continuance, 


and  the  instruments,  accompanied  by  other 
harsh  usage  and  painful  privations  of  food, 
clothing,  and  rest,  it  loses  all  character  of 
correction  in  foro  damestiooy  and  denotes 
plainly  that  the  master  must  have  contem- 
plated a  fatal  termination  of  his  barbarous 
cruelties;  and  in  such  case,  if  death  ensue, 
he  is  guilty  of  murder,"— citing  State  v. 
Hoover,  20  N.  C.  (4  Dev.  4  B.  L.)  365,  84 
Am.  Dec.  383.  The  facts  and  circumstances 
surrounding  the  homicide  were  such  as  to 
warrant  the  jury  in  drawing  the  inference 
that  the  purpose  and  intention  of  the  pris- 
oner was  to  take  the  life  of  the  boy.  If  such 
was  the  case,  the  jury  had  the  right  to  infer 
malice,  and  to  find  the  prisoner  guilty  of 
murder.  There  being,  therefore,  some  evi- 
dence proper  to  be  submitted  to  the  jury 
upon  the  question  of  malice,  it  was  not  er- 
ror of  law  to  refuse  the  motion  for  a  new 
trial.  The  exceptions  must,  therefore,  be 
overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  he  affirmed. 
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NATIONAL    TELEGRAPH    NEWS    COM- 
PANY  et  al,  Appta,, 

V, 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

(119  Fed.  294.) 

1.  The  luarlcet  a^otatlons  and  sporting 
news  gathered  by  a  telegraph  company,  and 
delivered  to  its  patrons  by  means  of  tickers, 
are  not,  as  so  delivered,  within  the  protection 
of  the  United  States  copyright  laws. 

2.  The  news  of  market  Quotations  and 
•portlnar  items  gathered  and  fur- 
nished by  a  telearraph  company  to 
patrons  by  means  of  tickers  Is  property, 
which  will  be  protected  by  equity  against  ap- 
propriation by  rival  companies  who  Intend  to 
furnish  it  to  their  patrons  in  competition 
with  complainant,  to  the  injury  or  destruction 
of  the  service. 

(Octol>er  28,  1902.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  Northern 
District  of  Illinois,  restraining  them  from 
utilizing,  for  the  purpose  of  reselling,  news 
which  was  furnished  by  plaintiif's  instru- 
ments.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Jenkins  and  Orosscup,  Cir- 
cuit judges,  and  Bunn,  District  Judge. 


Messrs,  Wins  A  Obadboiume  and 
Oliarles  S.  Holt  for  appellants. 

Messrs,  Frank  O.  Lowden,  Henry  D. 
Estabrook,  and  Herbert  J.  Bavis,  for 

appellee: 

Property  is  simply  a  right ;  it  is  the  right 
in  or  to  a  thing.  The  corpus,  or  res,  or 
thing,  is  simply  the  subject  of  property. 

Eton  V.  Boston,  G,  d  M,  R,  Co,  51  N.  H. 
504,  12  Am.  Rep.  147. 

A  partial  disposition,  by  the  true  pro- 
prietor, of  a  thing  that  is  his,  is  not  to  be 
carried  beyond  the  intent  and  measure  of 
his  assent  and  approbation  in  that  behalf, 
whether  it  be  the  case  of  borrowing,  hiring, 
or  a  compact  of  any  other  sort. 

Millar  v.  Taylor,  4  Burr.  2303. 

When  a  person,  at  the  cost  of  effort  and 
money,  obtains  information,  formulates  it 
in  words,  and  commits  it  to  writing,  he  has 
a  property  therein. 

The  reports  of  passing  events,  sent  over 
appellee's  ticlcers  to  saloons,  hotels,  and 
brolcers'  offices,  is  not,  properly  spealcing, 
literature;  it  does  not  come  within  the  pur- 
view of  the  copyright  statutes. 

Clayton  v.  Stone,  2  Paine,  382,  Fed.  Cas. 
No.  2,872. 

But  appellee's  news  report  is  akin  to  lit- 
erary property.  It  may  appropriately  be 
called  quasi^-or  pseudo — literary  property; 
not  within  the  purview  of  the  copyright 
statutes,  to  be  sure;  not  affected,  therefore. 


Note. — The  question  decided  in  the  above 
case  is  one  of  great  Importance,  npon  which 
there  is  little  autlwrity,  but  see  the  following 
case,  and  the  few  authorities  cited  in  the  opin- 
ion thereof. 

For  a  case  In  this  series  holding  that  one 
who  invents  a  secret  code  showing  the  cost  and 
60  L.  R.  A. 


selling  prices  of  his  wares  and  merchandise,  for 
use  by  his  traveling  salesman,  has  a  property 
right  therein  which  may  l>e  protected  by  in- 
junction, see  Simmons  Hardware  Co.  v.  Walbel 
(S.  D.)  11  L.  R.  A.  267,  with  note  on  what 
products  of  skill  and  labor  are  entitled  to  pro- 
tection. 
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by  any  of  the  proviaions  of  those  statutes, 
but  finding  its  protection,  if  at  all,  in  the 
principles  of  the  common  law. 

A  telegraph  message,  together  with  the 
contents  thereof,  is  the  subject  of  property. 
If  the  message  and  its  contents  are  appel- 
lee's property  before  publication,  then  it 
must  be  admitted  that  the  news  report  is 
appellee's  exclusive  property,  to  do  with  aA 
it  sees  fit 

How  does  the  publication  of  a  manuscript, 
not  within  the  purview  of  the  copyright 
statutes,  warrant  the  presumption  of  an 
abandonment  or  dedication  to  the  general 
public?  Publication  is  but  one  meuiod  of 
usinff  his  proj>erty, — ^the  only  method  which 
could  make  his  property  of  profit  to  himself 
or  of  value  to  the  public. 

Millar  v.  Taylor,  4  Burr.  2341. 

The  question  simmers  itself  down  to  one 
of  intention.  Intention  is  a  question  of  fact, 
evidenced  by  a  person's  word,  or  act,  or 
omission  to  act. 

At  common  law  an  author  of  any  book  or 
literary  composition  had  the  sole  right  jof 
first  printing,  and  publishing  the  same  for 
sale,  and  might  bring  an  action  against  any 
person  who  printed,  published,  and  sold  the 
same  without  his  consent.  Such  right  was 
not  taken  away  upon  his  printing  and  pub- 
lishing such  book  or  literary  composition, 
but  the  author  had  the  exclusive  right  of 
copy  in  perpetuity. 

Ibid, 

Where  literary,  or  quasi  literary,  prop- 
erty, such  ej9  here  involved,  is  not  subject 
to  statutory  copyright,  the  facts,  or  acts, 
or  circumstances  evidencing  an  intention  to 
donate  the  owner's  right  of  copy  to  the  gen- 
eral public,  should  be  even  more  unequivocal 
than  where  the  property  is  a  drama,  or  lec- 
ture, or  musical  composition,  privileged  to 
statutory  protection. 

An  uncopyrighted  drama  or  lecture  is  not 
generally  dedicated  to  the  public  by  pre- 
sentation, so  that  one  in  the  audience  would 
be  permitted  to  take  the  words  uttered  by 
the  actors  in  shorthand  and  reproduce  them. 

Keene  v.  Kimball,  16  Gray,  545,  77  Am. 
Dec.  42(J;  Tompkins  v.  Halleck,  133  Mass. 
32,  43  Am.  Rep.  480;  Bartlett  v.  Crittenden, 
4  McLean,  300.  Fed.  Cas.  No.  1,082;  Mack- 
lin  V.  Richardson,  2  Ambl.  694;  Abernetky 
V.  Hutchinson,  1  Hall  &  T.  28,  3  L.  J.  Ch.209 ; 
Turner  v.  Robinson,  10  Ir.  Ch.  Rep.  121; 
Nicols  V.  Pitman,  L.  R.  26  Ch.  Div.  374; 
iJaird  v.  8ime,  57  L.  T.  N.  S.  634;  Cooper 
v.  Stephens  [1896]  1  Ch.  567;  Boiwicault 
V.  Fox,  5  Blatchf .  87,  Fed.  Cas.  No.  1,691 ; 
Hammer  v.  Barnes,  26  How.  Pr.  174;  Oertel 
V.  Wood,  40  How.  Pr.  10;  Palmer  v.  DeWitt, 
47  N.  Y.  532,  7  Am.  Rep.  480;  Gilbert  v. 
Backer,  9  W.  N.  C.  14 ;  Drummond  v.  Alte- 
tnus,  60  Fed.  338. 

It  would  be  difficult  to  imagine  a  more 
limited  publication  than  is  the  ticker  re- 
port. It  is  a  single  copy,  sent  to  the  partic- 
ular subscriber,  to  be  read  under  a  glajss 
case.  It  is  not  even  separated  from  tlie 
nuLchine  which  produces  it.  It  is  literally 
a  part  of  the  machine,  and  the  only  part 
which  gives  value  to  tne  apparatus. 
60  L.  R.  A. 


Kierfum  v.  Manhatta^i  Quotation  Teleg. 
Co,  50  How.  Pr.  194;  Ewchange  Teleg,  Co. 
V.  Gregory  [1896]  1  Q.  B.  147. 

The  publication  by  appellee  of  its  news 
i-eport  on  any  particular  day  would  not,  in 
legal  contemplation,  have  been  completed 
until  the  last  moment  of  that  day,  and  the 
rights  of  the  public,  therefore,  oould  not 
attach  until  the  day  succeeding. 

Warren  v.  Blade,  23  Mich.  3,  9  Am.  Bqp. 
70;  Lester  v.  Garland,  16  Ves.  Jr.  248; 
Long's  Appeal,  23  Pa.  297;  Bayer's  Estate, 
61  Pa.  437,  91  Am  Dec.  129. 

Even  if  appellee  may  be  presumed  to 
have  condoned  past  offenses,  it  certainly  is 
not  obliged  to  suffer  its  property  to  be  ap- 
propriated for  all  time  to  come,  and  as  fast 
as  acquired. 

Mojncell  v.  Bomerton,  30  L.  T.  N.  S.  II. 

The  competition  of  appellants  is  in- 
trinsically unfair.  It  is  the  policy  of  the 
law  to  encourage  enterprise.  It  is  a  prin- 
ciple of  law  that  a  man  is  entitled  to  the 
fruits  of  his  enterprise;  he  is  not  obliged 
to  contribute  his  effort  to  the  support  of 
a  stranger  and  a  rival  in  business. 

Nashville,  C.  d  8t.  L,  R.  Co.  v.  McConnell, 
82  Fed.  65. 

Ghroaaoup,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  appellee,  the  Western  Union  Tele- 
graph Company,  does  a  general  telegraph- 
ing business,  having  offices  in  every  state, 
village,  hamlet,  and  railroad  stetion  in  the 
country,  and  wires  connecting  the  same  with 
central  offices  through  the  country. 

About  1881  there  was  invented  an  instru- 
ment which,  by  means  of  a  type  wheel,  ac- 
tuated by  electrical  impulse,  automatically 
prints  in  plain,  ordinary  type,  upon  a  strip 
of  paper,  messages  transmitted  electrically 
from  a  distance.  The  instrument  is  now 
generally  known  as  the  '^ticker,"  and  is 
commonly  found  in  the  offices  of  brokers, 
bankers,  and  other  persons  interested  in 
the  current  price  of  securities,  and  in  hotels, 
saloons,  and  other  places  where  people  who 
are  interested  in  the  happenings  of  the  race 
tracks,  athletic  clubs,  baseball  associations, 
and  in  pending  events  generally,  are  in  the 
habit  of  gathering.  Upon  the  perfecting  of 
this  instrument  appellee  entered,  in  addi- 
tion to  its  general  telegraph  business,  upon 
a  business  heretofore  new  to  it.  It  col- 
lected at  various  points,  where  it  had  offices, 
news  relating  to  events  there  transpiring; 
and,  after  accumulating  in  its  central  offi- 
ces such  product  by  means  of  its  wires,  re- 
distributcMi  to  ite  tickers,  in  the  offices  and 
places  of  its  patrons,  by  means  of  local 
wires,  what  was  deemed  of  sufficient  inter- 
est^ The  news  thus  gathered  and  printed 
upon  strips  of  paper  is  open  to  the  inspec- 
tion of  all  persons  who  may  come  within 
these  places. 

The  appellants.  The  National  Telegraph 
News  Company,  and  F.  E.  Crawford  and 
A.  K.  Brown,  its  officers,  own  and  control 
within  the  city  of  Chicago,  a  system  of 
wires,  connecting  their  operating  office  with 
tickers  of  their  own,  in  the  offices  and  places 
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of  patrons  of  their  own.  The  evidence  in 
the  record  before  us  shows  that  they  have 
been  appropriating  vi  et  armia  the  news  ap- 
pearing upon  the  appellee's  tape;  and  there- 
upon, with  the  loss  of  a  few  moments  only, 
redistributing  such  news  over  their  own 
"wires  and  tickers  to  their  own  patrons.  Such 
appropriation  is  not  denied ;  but  is  defended 
as  appellants'  lawful  right,  upon  the  ground, 
chiefly,  that,  upon  the  appearance  of  the 
printed  tape  upon  the  appellee's  tickers,  in 
the  places  of  appellee's  patrons,  there  is 
such  a  publication  as,  within  the  meaning 
of  the  law,  dedicates  the  contents  of  the 
tape  to  the  public,  and  deprives  appellee  of 
any  further  monopoly  therein. 

The  contention  is  grounded,  chiefly,  upon 
the  ajssumption  that  the  matter  thus  printed 
is.  unless  the  subject-matter  of  copyright, 
unprotected  against  appropriation  by  the 
public;  and,  if  the  subject-matter  of  copy- 
right, comes  under  §  4956  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3407), 
Avhich  provides  that  no  person  shall  be  en- 
titled to  a  copyright  unless  he  shall,  be- 
fore publication,  deliver  at  the  office  of  the 
librarian  of  Congress,  or  deposit  in  the  mail 
addressed  to  the  librarian  of  Congress  at 
Washington,  a  printed  copy  of  the  title  of 
the  book,  or  'Other  article,  or  a  description 
of  the  painting,  drawing,  chromo,  statue, 
statuary,  or  a  model  or  design  for  a  work 
of  the  fine  arts,  for  which  he  desires  copy- 
right. 

It  is  obvious,  at  a  single  glance,  that  the 
appellee  is  at  great  expense  in  gathering 
and  transmitting  the  news,  and  in  main- 
taining the  instrumentalities,  the  offices, 
and  the  wires,  through  which  its  work,  in 
this  respect,  is  accomplished.  At  every 
initial  point  there  must  be  one  who  is  on 
the  lookout,— -eyes  trained  to  see,  and  a 
judgment  trained  to  discriminate, — and  in 
every  central  office  there  must  be  minds 
fitted  by  native  wit  and  acquired  knowledge 
to  winnow  the  wheat  from  tne  chaff.  Added 
to  this  is  the  increased  cost  of  despatchers, 
instruments,  wires,  and  plant  made  neces- 
sary by  this  special  department  of  appellee's 
business. 

It  is  obvious,  also,  that  if  appellants  may 
lawfully  appropriate  the  product  thus  ex- 
pensively put  upon  the  appellee's  tape,  and 
distribute  the  same  instantaneously  to  their 
own  patrons,  as  their  own  product,  thus 
escaping  any  expense  of  collection,  but  one 
result  could  follow — the  gathering  and  dis- 
tributing of  news,  as  a  business  enterprise, 
would  cease  altogether.  Appellee  could  not, 
in  the  nature  of  things,  procure  copyright 
under  the  act  of  Congress  upon  its  printed 
tape;  and  it  could  not,  against  such  unfair 
conditions,  without  some  measure  of  pro- 
tection, compete  with  appellants  upon  prices 
to  be  charged  their  respective  patrons.  And 
in  the  withdrawal  of  appellee  from  this 
business,  there  would  come  death  to  the 
business  of  appellants  ns  well;  for,  without 
the  use  of  appellee's  tape,  appellants  would 
have  nothing  to  distribute.  The  parasite 
that  killed,  would  itself  be  killed,  and  the 
(JO  L.  R.  A. 


public  would  be  left  without  any  service  at 
any  price. 

The  general  question  raised  by  appel- 
lants' contention,  then,  is  this:  Is  the 
printed  tape,  coming  out  of  appellee's  tick- 
ers, a  book  or  article  within  the  meaning 
of  the  copyright  laws  of  the  United  States, 
and  especially  of  U.  S.  Rev.  Stat.  S  4956  (U. 
S.  Comp.  Stat.  1901,  p.  3407),  and,  if  not  a 
book  or  article  within  the  meaning  of  the 
copyright  law,  is  there  any  remedy  that 
will  protect  this  feature  of  appellee's  busi- 
ness against  the  kind  of  piraxxy  shown? 

We  are  of  the  opinion  that  the  printed 
tape  would  not  be  copyrightable,  even  if 
the  practical  difficulties  were  out  of  the 
way.  When  the  Federal  Constitution  was 
adopted  the  right  of  property  in  literary 
production  had  been  already  securely  estab- 
lished in  English  law.  Its*^  source,  whether 
in  natural  riffht,  or  in  the  statute  of  Anne, 
was  still  in  doubt;  but  that  an  author  had 
ownership  of  some  species  over  the  produc- 
tion of  his  brain, — an  ownership  as  distinc- 
tive as  that  of  the  creator  of  corporeal  prop- 
erty,— was  conceded  by  all.  Indeed,  it 
could  not  be  otherwise  in  a  civil  polity  that 
recognizes  the  individual,  and  his  right  to 
enjoy  what  he  creates,  as  the  unit  of  or- 
ganized society. 

But  when  the  Federal  Constitution  was 
adopted,  the  application  of  this  right  to 
productions  other  than  those  strictly  liter- 
ary had  not  yet  been  mooted.  The  great 
cajse  of  Donaldson  v.  Beckett j  2  Bro.  P.  C. 
129,  had  been  decided  only  thirteen  years 
previously.  The  business  world,  that  in  this 
day  permits  nothing  to  escape  as  a  means 
for  its  exploitation,  had  not  yet  pressed  into 
her  service  art  and  books.  Business  cata- 
logues, circulars  containing  market  quota- 
tions, sheets,  such  ajs  Dun's  and  Brad- 
street's,  directories, — the  whole  staff  of 
aides-de-camp  to  commerce,  now  familiar  to 
all, — were  then  practically  unknown.  In 
the  public  mind,  the  publication  of  a  book 
meant  that  literature,  as  literature,  had  re- 
ceived an  accession. 

Unquestionably,  the  framers  of  the  Con- 
stitution, in  vesting  Congp'ess  with  "power 
to  promote  the  progress  of  science  and  the 
useful  arts,  by  securing  for  limited  times 
to  authors  and  inventors  exclusive  right  to 
their  respective  writings  and  discoveries,'* 
had  this  kind  of  authorship  in  mind;  and 
were  the  intention  of  the  framers  of  the 
Constitution  to  give  boundary  to  the  con- 
stitutional grant,  many  writings,  to  which 
copyright  has  since  been  extended,  would 
have  been  excluded.  But,  here  as  elsewhere, 
the  Constitution,  under  judicial  construc- 
tion, has  expanded  to  new  conditions  as 
they  arose.  Little  by  little  copyright  has 
been  extended  to  the  literature  of  commerce, 
so  that  it  now  includes  books  that  the  old 
guild  of  authors  would  have  disdained; 
catalogues,  mathematical  tables,  statistics, 
designs,  guide-books,  directories,  and  other 
works  of  similar  character.  Nothing,  it 
would  seem,  evincing,  in  its  makeup,  that 
there  has  been  underneath  it,  in  some  sub- 
stantial way,  the  mind  of  a  creator  or  orig- 
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inator,  is  now  excluded.  A  belief  that  in  no 
other  way  can  the  labor  of  the  brain,  in 
these  useful  departments  of  life,  be  ade- 
quately protected,  is  doubtless  responsible 
for  this  wide  departure  from  what  was  un- 
questionably the  original  purpose  of  the  Con- 
stitution. 

But,  obviously,  there  is  a  point  at  which 
this  process  of'  expansion  must  cease.  It 
would  be  both  inequitable  and  impracticable 
to  give  copyright  to  every  printed  article. 
Much  of  current  publication — in  fact  the 
greater  portion — is  nothing  beyond  the  mere 
notation  of  events,  transpiring,  which,  if 
transpiring  at  all,  are  accessible  by  all.  It 
is  inconceivable  that  the  copyright  grant  of 
the  Constitution,  and  the  statutes  in  pur- 
suance thereof,  were  meant  to  give  a  mon- 
opoly of  narrative  to  him,  who,  putting  the 
bare  recital  of  events  in  print,  went 
through  the  routine  formulse  of  the  copy- 
right statutes. 

It  would  be  difficult  to  define,  compre- 
hensively, what  sharacter  of  writing  is 
copyrightable,  and  what  is  not.  But,  for 
the  purposes  of  this  case,  we  may  fix  the 
confines  at  the  point  where  authorship  prop- 
er ends,  and  mere  annals  besin.  Nor  is  this 
line  easily  drawn.  Generally  speaking,  au- 
thorship implies  that  there  has  been  put 
into  the  production  something  meritorious 
from  the  author's  own  mind ;  that  the  prod- 
uct embodies  the  thought  of  the  author,  as 
well  as  the  thought  of  others;  and  would 
not  have  found  existence  in  the  form  pre- 
sented, but  for  the  distinctive  individuality 
of  mind  from  which  it  sprang.  A  mere  an- 
nal,  on  the  contrary,  is  the  reduction  to 
copy  of  an  event  that  others,  in  a  like  situ- 
tion,  would  have  observed;  and  its  state- 
ment in  the  substantial  form  that  people 
generally  would  have  adopted.  A  catalogue, 
or  a  table  of  statistics,  or  business  publi- 
cations generally,  may  thus  belong  to  either 
one  or  the  other  of  these  classes.  If,  in  their 
makeup,  there  is  evinced  some  peculiar  men- 
tal endowment, — ^the  grasp  of  mind,  say,  in 
a  table  of  statistics,  that  can  gather  in  all 
that  is  needful,  the  discrimination  that  ad- 
justs their  proportions, — there  may  be  au- 
thorship within  the  meaning  of  the  copy- 
right grant  as  interpreted  by  the  courts. 
But  if,  on  the  contrary,  such  writings  are 
a  mere  notation  of  the  figures  at  which 
stocks  or  cereals  have  sold,  or  of  the  result 
of  a  horse  race,  or  base-ball  game,  they  can- 
not be  said  to  bear  the  impress  of  individu- 
ality, and  fail,  therefore,  to  rise  to  the  plane 
of  authorship.  In  authorship,  the  product 
has  some  likeness  to  the  mind  underneath  it; 
in  a  work  of  n^re  notation,  the  mind  is 
guide  only  to  the  fingers  that  make  the  no- 
tation. One  is  the  product  of  originality; 
the  other  the  product  of  opportunity. 

Judged  by  a  test  like  this,  the  printed 
matter  on  the  tape  in  question  is  in  no 
sense  copyrightable.  It  is,  at  most,  the 
mere  annal  of  events  transpiring.  True,  the 
happenings  of  a  race  track,  or  the  incidents 
of  a  college  boat  race,  may  be  put  in  narra- 
tive, involving  creative  imagination;  or  the 
doings  of  a  board  of  trade  become  the  basis 
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of  a  useful  book  or  article  evincing  origin- 
ality. But  the  printed  tape  under  consider- 
ation is  no  such  book  or  article,  and  affects 
no  such  dignity.  It  is,  in  its  totality,  noth- 
ing more  nor  less  than  the  transmission  by 
electricity,  over  long  distances,  of  what  k 
spectator  of  the  event,  occupying  a  fortunate 
position  to  see  or  hear,  would  have  com- 
municated, by  word  of  mouth,  to  his  less 
fortunate  neighbor.  It  is  an  exchange  mere- 
ly, over  wider  a/ea,  of  ordinary  sightseeing; 
and  the  exchange  is  in  the  language  of  the 
ordinaiy  sightseer.  Matter  of  this  char- 
acter is  not,  within  the  meaning  of  the  copy- 
right law,  the  fruit  of  intellectual  labor, 
and  would  not,  if  actually  copyrighted,  be 
protected  by  the  courts.  J,  h.  Mott  Iron 
Works  V.  Cloic,  27  C.  C.  A.  250,  53  U.  S. 
App.  461,  82  Fed.  316. 

Indeed,  the  printed  tape  under  consider- 
ation has  no  value  at  all  as  a  book  or  arti- 
cle. It  laShia  literally  for  an  hour,  and  is 
in  the  waste  basket  when  the  hour  has 
passed.  It  is  not  desired  by  the  patron  for 
the  intrinsic  value  of  the  happening  record- 
ed,— the  happening,  as  an  happening,  may 
have  no  value.  The  value  of  the  tape  to  the 
patron  is  almost  wholly  in  the  fact  that 
the  knowledge  thus  communicated  is  earlier, 
in  point  of  time,  than  knowledge  communi- 
cated through  other  means,  or  to  persons 
other  than  those  having  a  like  service.  In 
just  this  quality — to  coin  a  word,  the  pre- 
communicatedness  of  the  information — ^is  tbe 
essence  of  appellee's  service;  the  quality 
that  wins  from  the  patron  his   patronage. 

Now,  in  virtue  of  this  quality,  and  of  this 
quality  alone,  the  printed  tape  has  acquired 
a  commercial  value.  It  is,  when  thus  looked 
at,  a  distinct  commercial  product,  as  much 
so  as  any  other  output  relating  to  business, 
and  brought  about  by  the  joint  agency  of 
capital  and  business  ability.  In  no  ac- 
curate view  can  appellee  be  said  to  be  a 
a  publisher  or  author.  Its  place,  in  the 
classification  of  the  law,  is  that  of  a  carrier 
of  news;  the  contents  of  the  tape  being  an 
implement  only,  in  the  hands  of  such  car- 
rier, in  its  engagement  for  quick  transmis- 
sion. This  is  service;  not  authorship,  nor 
the  work  of  the  publisher. 

This,  then,  brings  us  to  the  second  in- 
quiry: Is  there  any  remedy  that  will  pro- 
tect appellee,  in  this  feature  of  its  business, 
against  the  piracy  of  outsiders?  Has  ap- 
pellee in  the  performance  of  this  service,  no 
appeal  to  the  lawT 

It  will  be  noted,  first,  that  the  business 
is,  as  an  entirety,  a  lawful  one.  It  meets 
a  distinctive  commercial  want,  and  in  some 
of  its  branches,  at  least,  adds  to  the  facil- 
ities of  the  business  world.  Indeed,  no 
argument  against  its  lawfulness  has  been 
advanced. 

The  business  involves,  also,  the  use  of  prop- 
erty. This  consideration  brings  it  at  once, 
in  a  general  way,  within  the  protecting  care 
of  courts  of  equity.  At  first  glance  the  im- 
mediate act  restrained  in  the  order  below — 
the  use  of  the  information  by  a  rival  enter- 
prise until  after  sixty  minutes — ^may  not 
appear  ajs  a  trespass   upon,  or  injury  to. 
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property,  other  than  to  the  extent  that  there 
may  be  property  in  the  printed  matter.  But 
such  a  view  falls  short  of  looking  far 
enough.  Property,  even  as  distinguished 
from  property  in  intellectual  production,  is 
not,  in  its  modern  sense,  confined  to  that 
which  may  be  touched  by  the  hand,  or  seen 
by  the  eye.  What  is  called  tangible  prop- 
erty has  come  to  be,  in  most  great  enter- 
prises, but  the  embodiment,  physically,  of 
an  underlying  life,— a  life  that,  in  its  con- 
tribution to  success,  is  immeasurably  more 
effective  than  the  mere  physical  embodi- 
ment. Such,  for  example,  are  properties 
built  upon  franchises,  on  grants  of  govern- 
ment^ on  good  will,  or  on  trade  names,  and 
the  like.  It  is  needless  to  say,  that  to  every 
ingredient  of  property  thus  made  up, — ^the 
intangible  as  well  as  the  tangible;  that 
which  is  discernible  to  mind  only,  as  well  as 
that  susceptible  to  physical  touch,— equity 
extends  appropriate  protection.  Otherwise 
courts  of  equity  would  be  unequal  to  their 
supposed  great  purposes;  and  e\'ery  day,  as 
business  life  grows  more  complicated,  such 
inadequacy  would  be  increasingly  felt. 

Nowhere  is  this  recognition  by  courts  of 
equity  of  the  intangible  side  of  property  bet- 
ter exemplified  than  in  the  remedies  recent- 
ly developed  against  unfair  competition  in 
trade.  An  unregistered  trade  name  or  mark 
is,  in  essence,  nothing  more  than  a  symbol, 
conveying  to  eye  and  ear  information  re- 
specting origin  and  identity ;  as  if  the  manu- 
facturer^  present  in  person,  and  pointing  to 
the  article,  were  to  say,  "These  are  mine;" 
and  the  injunctive  remedy  applied  is  simply 
a  command  that  this  form  of  speech — this 
method  of  saying,  These  are  mine — shall  not 
be  intruded  upon  unfairly  by  a  like  speech  of 
another. 

Standing  apart,  the  symbol  or  speech  is 
not  property.  Disconnected  from  the  busi- 
ness in  which  it  is  utilized,  it  cannot  be 
monopolized.  But  used  as  a  method  of  mak- 
ing an  enterprise  succeed,  so  that  its  appro- 
priation by  another  would  be  a  distinctive 
injury  to  the  enterprise  to  which  it  is  at- 
tached, the  name,  or  mark,  becomes  at  once 
the  subject-matter  of  equitable  protection. 
Here,  as  elsewhere,  the  eye  of  equity  juris- 
diction seeks  out  results,  and,  though  the 
immediate  thing  to  be  acted  upon  by  the 
injunctiou  is  not  itself,  alone  considered, 
property,  it  is  enough  that  the  act  com- 
plained of  will  result,  even  though  some- 
what remotely,  in  injury  to  property. 

Considering  that  in  such  case  equity,  with- 
out question,  lays  its  restraining  hands  upon 
the  injurious  appropriation  of  words  that 
belong  to  the  common  language  of  mankind, 
— than  which  nothing  could  be  freer  to  the 
uses  of  men, — there  ought,  it  would  seem,  to 
be  no  difllculty,  in  the  case  under  consider- 
ation, to  find  the  power  so  manifestly  need- 
ful. 

The  case  under  consideration  may  be 
summed  up  as  follows :  The  business  of  ap- 
pellee is  that  of  a  carrier  of  information. 
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The  gist  of  its  service  to  the  patron  is,  that,, 
by  such  carriage,  the  patron  acquires  knowl- 
edge of  the  matter  communicated  earlier 
than  those  not  thus  served.  The  ticker,  with 
its  printed  tape,  is  an  implement  or  means 
only  to  this  commercial  end,  which  the  pa- 
tron, or  the  patron's  patron,  may  utilize  to* 
the  end  intended,  but  may  not  appropriate 
to  some  end  not  intended,  especially  if  such 
appropriation  result  in  injury  to,  or  total 
destruction  of,  the  service.  In  short,  the- 
law  being  clearly  inadequate  to  that  pur- 
pose, equity  should  see  to  it  that  the  on& 
who  is  served,  and  the  one  who  serves,  each 
fifets  what  the  engagement  between  them  calls- 
for;  and  that  neither,  to  the  injury. of  the 
other,  shall  appropriate  more. 

The  immediate  business  of  appellee- 
brought  to  our  attention,  in  the  case  under 
review,  may  not  arouse  any  great  solicitude. 
It  relates  to  the  gathering  and  distributing- 
of  news,  not  looked  upon,  perhaps,  in  all 
quarters,  as  essential  to  the  public  welfare. 
But  the  questions  raised  are  of  much  wider 
significance.  They  involve,  among  others, 
that  modern  enterprise— one  of  the  distinc- 
tive achievements  of  our  day — which,  com- 
bining the  genius  and  the  accumulations  of 
men,  Avith  the  forces  of  electricity,  combs 
the  earth's  surface,  each  day,  for  what  the 
day  has  brought  forth,  that  whatever  be- 
falls the  sons  of  men  shall  come,  almost  in- 
stantaneously, into  the  consciousness  of 
mankind.  Thus,  a  gun  thunders  in  a  harbor 
on  the  other  side  of  the  earth;  before  its 
reverberations  have  ceased,  the  moral  se- 
quence of  the  event  has  taken  root  in  every 
civilized  quarter  of  the  earth.  Famine  arises- 
in  India  to  begin  its  grim  march;  it  has 
gotten  but  little  under  way  until  a  counter 
army — the  unfailing  benevolence  of  human 
kind — ^has  been  mustered  from  America  to- 
Russia.  On  an  isolated  island,  and  without 
premonition,  a  mountain  claps  its  black 
hands  upon  the  population  of  a  city ;  almost 
before  a  ship  in  the  harbor,  with  tidings  of 
the  catastrophe,  could  have  set  sail,  relief 
ships  from  the  harbors  of  Christendom  are 
under  way.  By  such  agencies  as  these  the 
world  is  made  to  face  itself  unceasingly  in 
the  glass,  and  is  put  to  those  tests  that 
bring  increasing  helpfulness  and  beauty  into- 
the  heart  of  our  race. 

Is  service  like  this  to  be  outlawed  ?  Is  the 
enterprise  of  the  great  news  agencies,  or  the 
independent  enterprise  of  the  great  newspa- 
pers, or  of  the  great  telegraph  and  cable 
lines,  to  be  denied  appeal  to  the  courts, 
against  the  inroads  of  the  parasite,  for  no 
other  reason  than  that  the  law,  fashioned 
hitherto  to  fit  the  relations  of  authors  and 
the  public,  cannot  be  made  to  fit  the  rela- 
tions of  the  public  and  this  dissimilar  class- 
of  servants?  Are  we  to  fail  our  plain  duty 
for  mere  lack  of  precedent?  We  choose, 
rather,  to  make  precedent, — one  from  which 
is  eliminated,  as  immaterial,  the  law  grown 
up  around  authorship, — and  we  see  no  bet- 
ter   way    to   start   this    precedent   upon   a 
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career,  than  by  affirming  the  order  appealed 
from. 
Affirmed. 

Note. — Baker,  Circuit  Judge,  though  not 
sitting  in  this  case,  read,  in  connection  with 


Jllinoia  CommUmon  Co.  v.  Cleveland  Teleg. 
Co.  119  Fed.  301,  the  briefs  and  record  here- 
in, and  took  part,,  uniformly,  in  the  confer- 
ences. He  authorizes  the  statement  that  the 
reasoning  and  conclusions  arrived  at  in  thia 
case  meet  with  his  concurrence. 
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F.  W.  DODGE  COMPANY 

V. 

CONSTRUCTION    INFORMATION    COM- 
PANY ei  al. 

(183  Mass.  62.) 

1.  Faets  i^ltb  reference  to  eontem- 
plated  bvlldliiflr*  or  ^  Improvement*, 
ifrhlcli  bave  been  ascertained  prompt- 
ly by  effort  and  expense,  and  compiled  and 
pat  In  form  lor  the  ase  of  contractors,  hav- 
ing a  commercial  value  so  long  as  they  are  not 
generally  known,  are  property,  and  entitled 
to  protection  as  such. 

a.  Tbe  fnrnlsblnar  to  •nbvcrlbcrs  of 
secret  Information,  gathered  by  effort  and 
expense,  regarding  intended  buildings  or  Im- 
provements, which  is  advantageous  to  their 
respective  lines  of  business,  under  contract  not 
to  disclose  it,  is  not  a  pnbiicatlon  which  will 
deprive  its  owner  of  the  right  to  protection 
against  the  unlawful  u«e  of  it  by  a  rival. 

(February  26,  1903.) 

REPORT  by  the  Supreme  Court  for  Suf- 
iolk  County  for  the  opinion  of  the  full 
bench  of  an  action  brought  to  enjoin  de- 
fendants from  utilizing  information  which 
complainant  had  gathered  and  sold  to  cus- 
tomers.    Demurrers  to  hill  overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wllllaiii  Odlln  and  Bnnbar  Sn 
Backemaan  for  plaintiff. 

Measi'S.  Charles  F.  Choate,  Jr.,  and 
Ednvard  C  Stone,  for  defendants: 

The  plaintiff,  by  offering  or  sending  out 
its  information  in  the  form  of  reports  to  an 
indefinite  number  of  persons,  and  to  anyone 
who  will  subscribe  therefor,  has  abandoned 
whatever  property  rights,  if  any,  it  may 
have  had  in  it. 

Jewelers*  Mercantile  Agency  v.  Jeicelers* 
Weekly  Pub.  Co.  155  N.  Y.  241,  41  L.  R.  A. 
846,  49  N.  E.  872;  Callaghan  v.  MyerSy  128 
U.  S.  617-6ti7,  32  L.  ed.  547-562,  9  Sup.  Ct. 
Rep.  177;  Larrowe-Loiscttc  v.  O'Loughlin,  88 
Fed.  890;  Keene  v  Wheatley,  4  Phila.  157, 
Fed.  Cas.  No.  7,644. 

Anyone  may  make  any  use  of  published 
matter  not  protected  by  copyright  statutes. 

Nash  V.  Lathrop,  142  Mass.  29.  0  N.  E. 
559;  Connecticut  v.  Gould,  34  Fed.  319;  West 
Pub.  Co.  V.  Lawyers*  Co-op.  Pub.  Co.  25  L.  R. 
A.  441,  64  Fed.  364;  Wh^^aton  v.  Peters,  8 
Pet.  591,  8  L.  ed.  1055;  Banks  v.  Manches- 
ter, 128  U.  S.  244,  2.i2.  32  L.  ed.  425,  428, 
9  Sup.  Ct.  Rep.  36;   Clemens  v.  Jielford,  11 


Note. — See  the  preceding  case,  and  footnote 
thereto. 
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Bias.  459,  14  Fed.  728;  Sarony  v.  Burrotc- 
Oiles  Lithographic  Co.  17  Fed.  593;  Clay- 
ton V.  Stone,  2  Paine,  382,  Fed.  Cas.  2,872; 
Stowe  V.  Tliomas,  2  Wall.  Jr.  647,  Fed.  Cas. 
No.  13,514;  Rees  v.  Peltzer,  75  111.  475; 
French  v.  Maguire,  65  How.  Pr.  471;  Bouci- 
cault  V.  Fox,  6  Blatchf.  88,  Fed.  Cas.  No. 
1,691;  Macklin  v.  Richardson,  2  Ambl.  694; 
Southey  r.  8herv:ood,  2  Meriv.  438;  Queens- 
berry  V.  Shebbeare,  2  Eden,  329;  Little  v. 
Hall,  18  How.  170,  16  L.  ed.  331;  Forrester 
V.  Waller,  4  Bun.  2331;  Stevens  v.  Glad- 
ding, 17  How.  454,  15  L.  ed.  l5S;8tepheiis 
V.  Cady,  14  How.  529,  14  L.  ed.  528;  Parton 
v.  Prang,  3  Cliff.  537,  Fed.  Cas.  No.  10,784 : 
Drone,  Copyright,  p.  121,  Prince  Albert  v. 
Strange,  2  DeG.  &  Sm.  652;  Bartlette  v. 
Crittenden,  4  McLean,  300,  Fed.  Cas.  No. 
1,082;  Ladd  v.  Oxnardy  75  Fed.  703. 

The  kind  of  publication  necessary  to  con- 
fer upon  a  "copyrighted"  article  the  protec- 
tion of  the  statutes  is  the  kind  of  publica- 
tion which  devests  the  common-law  right. 

Drone,  Copyright,  p.  120;  Copinger,  Copy- 
right, p.  117;  Jcv^elers*  Mercantile  Agency 
V.  Jewelers'  Weekly  Pub.  Co.  155  N.  Y.  241, 
41  L.  R.  A.  846,  49  N.  E.  872;  Keene  v. 
Wheatley,  4  Phila.  157,  Fed.  Cas.  No.  7,644 ; 
White  V.  Geroch,  2  Barn.  &  Aid.  298;  Bach 
V.  Longman,  2  Cowp.  623;  Clementi  v. 
Goulding,  11  East,  244,  2  Campb.  26;  Clay- 
ton V.  Stone,  2  Paine,  382,  Fed.  Cas.  No.  2,- 
872;  Shapespeare*s  Hen.  IV.  Pt.  1,  act  3, 
scene  1. 

The  plaintiff  could  not  acquire  any  prop- 
erty right  in  the  information  collected  and 
compiled. 

Millar  v.  Taylor,  4  Burr.  2392;  Donald- 
son V.  Becket,  4  Burr.  2408:  Eaton  v.  Bos- 
ton, C.  d  M.  R.  Co.  51  N.  H.  504,  12  Am. 
Rep.  147;  Jefferys  v.  Boosey,  4  H.  L.  C*as. 
815;  Keene  v.  Wheatley,  4  Phila.  157,  Fed. 
Cas.  No.  7,644. 

Knonvlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  on  demurrers 
to  the  plaintiff's  bill.  The  plaintiff  corpora- 
tion has  been  engaged  for  some  years  in  the 
business  of  collecting  information  in  regard 
to  the  erection  of  buildings,  both  public  and 
private,  the  construction  of  sewers,  water- 
works, and  other  undertakings  of  public 
utility,  as  soon  after  they  are  contemplated 
as  possible.  This  information  is  carefully 
compiled  and  distributed  each  day  to  the 
plaintiff's  customers  in  accordance  with  their 
contracts,  enabling  them  very  early  to  take 
such  steps  as  may  seem  to  them  best  to  ob- 
tain contracts  to  do  the  work  or  to  furnish 
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supplies.  The  plaintiff,  at  great  expense, 
has  many  servants  and  agents  employed  in 
the  collection,  preparation,  and  distribution 
of  this  information,  which  it  sells  to  its  sub- 
scribers under  a  contract  in  writing,  where- 
by the  subscriber  binds  himself  to  use  the 
reports  in  strict  confidence,  and  for  his  busi- 
ness only.  The  formal  contract  with  sub- 
scribers, annexed  to  the  bill,  which  is  in 
blank,  with  large  spaces  for  writing  in  spe- 
•cial  arrangements,  shows  that  the  informa- 
tion may  be  printed,  written,  or  oral,  and 
implies  that  the  information  furnished  to 
the  subscribers  is  such  as  pertains  to  their 
•different  kinds  of  business,  so  that  differ- 
ent subscribers  receive  information  in  detail 
on  different  subjects,  according  to  their  in- 
terests. It  also  contains  an  agreement  to  be 
signed  by  each  subscriber  to  hold  the  in- 
formation in  strict  confidence,  and  for  his 
business  only.  The  plaintiff  avers  that  the 
defendant  corporation  is  engaged  in  the  same 
kind  of  business  as  the  plaintiff,  and  that  it 
has  obtained  unlawfully  and  dishonestly, 
from  the  plaintiff's  subscribers,  information 
furnished  them  by  the  plaintiff  under  these 
•contracts,  being  aware  of  the  terms  of  the 
-contracts  between  the  plaintiff  and  its  sub- 
bcribers,  and  that  it  is  purchasing  these  re- 
ports from  these  subscribers  for  cash,  and  is 
furnishing  them  to  its  subscribers  daily,  and 
is  informing  the  plaintiff's  subscribers  that 
by  subscribing  for  the  reports  of  the  de- 
fendant they  will  obtain  the  advantages  of 
the  plaintiif's  reports  for  a  less  price  than 
the  plaintiff  charges  for  them.  The  plain- 
tiff says  that  the  defendant  has  thereby  pre- 
vailed upon  many  of  the  plaintiff's  sub- 
scribers to  cease  buying  the  plaintiff's  re- 
ports, and  has  caused  the  plaintiff  great  loss 
and  damage.  The  prayer  of  the  bill  is  for 
^n  injunction  and  an  account. 

The  important  question  in  this  case  may 
be  divided  into  two  parts:  First.  Has  the 
plaintiff  any  property  in  the  information 
•after  it  has  been  obtained  at  great  expenso 
;ind  compiled  for  the  use  of  its  .subscriberH? 
Second.  Does  it  lose  its  property  by  publi- 
cation, abandonment  or  dedication  to  the 
I)ublic,  when  it  furnishes  the  information  to 
subscribers  under  these  contracts?  The 
facts,  before  it  has  ascertained  them,  unless 
they  are  held  for  a  special  purpose  confi- 
dentially, and  as  secrets,  are  not  property: 
but  when  these  facts  have  been  discovered 
promptly  by  effort  and  at  expense,  and  have 
been  compiled  and  put  in  form,  and  are  of 
<;ommercial  value  by  reason  of  the  speedy 
use  that  can  be  made  of  them  before  they 
have  obtained  general  publicity,  they  are 
property.  They  represent  expensive  effort 
nnd  valuable  service,  and,  in  the  form  in 
Avhich  they  are  presented  to  subscribers, 
they  may  be  used  with  a  reasonable  expec- 
tation of  profit  from  the  early  possession  of 
them.  The  information  is  not  visible,  tan- 
gible property,  but  there  is  a  valuable  right 
of  property  in  it,  which  the  courts  ought  to 
protect  in  every  reasonable  way  against 
those  seeking  to  obtain  it  from  the  owner 
without  right,  to  his  damage.  What  the 
plaintiff  has  when  the  defendant  seeks  to  ob- 
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tain  it  from  him  is  the  possession  of  valu- 
ible  information.  This  early  possession  is 
valuable  in  itself.  The  plaintiff  has  it  and 
the  defendant  does  not  have  it.  If  the  de- 
fendant can  obtain  it  legitimately,  he  be- 
comes the  owner  of  the  same  kind  of  prop- 
erty, and  the  two  may  become  competitors 
in  the  market  as  vendors  to  those  who  are 
willing  to  pay  for  it.  But  if  the  defendant 
surreptitiously  and  against  the  plaintiff's 
will  takes  from  the  plaintiff  and  appropri- 
ates the  form  of  expression  which  is  the 
s3'mbol  of  the  plaintiff's  possession,  and 
thus,  by  direct  attack,  as  it  were,  divides 
the  plaintiff's  possession,  and  shares  it,  this 
conduct  is  a  violation  of  the  plaintiff's  right 
of  property.  That  there  is  a  right  of  prop- 
erty of  this  kind  has  been  decided  in  Eng- 
land in  regard  to  information  of  stock  quo- 
tations and  other  diflerent  kinds  of  news  ob- 
tained to  be  furnished  to  those  who  will  pay 
for  it.  Excliunge  Teleg.  Co.  v.  Gregory 
[1896]  1  Q.  B.  147;  Exchange  Teleg.  Co.  v. 
Central  Netca  Co.  [1897]  2  Ch.  48.  This  has 
also  been  held  by  different  courts  in  this 
country.  Kieman  v.  Manhattan  Quotation 
Teleg.  Co.,  50  How.  Pr.  194;  Chicago  Board 
of  Trade  v.  Christie  Grain  d  Stock  Co.  116 
Fed.  944;  National  Teleg.  News  Co.  v.  West- 
ern U.  Teleg.  Co.  119  Fed.  297.  We  are  of 
opinion  that  one's  possession  of  information 
which  he  has  obtained,  compiled,  and  put  in 
form  for  a  specific  use  is  a  right  which 
ought  to  be  protected  against  those  who 
would  share  it  with  him  without  his  consent. 
The  next  question  is  whether  the  giving 
of  information  by  the  plaintiff  to  its  sub- 
scribers is  a  publication  of  it,  such  as  dedi- 
cates it  to  the  public,  and  deprives  the  plain- 
tiff of  its  right  of  control.  It  is  well  es- 
tablished that  the  private  circulation  of  in- 
formation or  literary  composition,  in  writ- 
ing or  in  print,  for  a  restricted  purpose,  is 
not  a  publication  which  gives  the  public  a 
right  to  use  it.  Prince  Albert  v.  Strange,  1 
Macn.  &  G.  25;  Jeffreys  v.  Boosey,  4  H.  L. 
Cas.  815,  867 :  Exchange  Teleg.  Co.v.  Gregory 
[1896]  1  Q.  B.  147;  Exchange  Teleg.  Co.  v 
Central  News  Co.  [1897]  2  Ch.48;  Bartlette 
V.  Crittenden,  4  McLean,  300,  Fed.  Cas.  No. 
1082.  See  also  Tompkins  v.  Halleck,  133 
Mass.  32.  43  Am.  Rep.  480;  The  Mikado 
Case,  23  Blatchf.  347,  25  Fed.  183;  Press 
Pub.  Co.  V.  Monroe,  51  L.  R.  A.  353,  19 
C.  C.  A.  429,  38  U.  S.  App.  410,  73  Fed.  196. 
It  has  been  held  in  Ladd  v.  Oxnard,  75  Fed. 
703-729,  and  in  J&ioelers*  Mercantile  Agency 
V.  Jewelers*  Weekly  Pub.  Co.  155  N.  Y.  241, 
41  L.  R.  A.  846,  49  N.  E.  872.  that  where  e 
company  furnished  a  reference  book,  or  a 
book  of  mercantile  agency  credit  ratings, 
to  an  unlimited  number  of  subscribers,  un- 
der a  stipulation  that  the  book  was  fur 
nished  as  a  loan,  and  not  as  a  sale,  and 
that  it  should  not  go  into  other  hands,  there 
was  a  publication.  Each  of  these  suits  was 
brought  under  the  United  States  copyright 
act  for  an  infringement  of  the  copyright, 
and  the  decision  was  on  the  ground  that  by 
reason  of  publication  the  copyright  was  not 
perfected.     In  the  latter  case  three  of  the 
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judges  did  not  a^roe  that  there  wajs  a  pub- 
lication. The  thing  sent  out  in  these  cases 
was  a  bo(^  designed  to  be  preserved  and 
used  for  a  considerable  time.  It  was  in  a 
convenient  form  for  transfer  from  hand  to 
hand,  and  for  use  from  time  to  time  by  dif- 
ferent persons.  We  do  not  think  that  these 
cases  very  much  resemble  the  case  before  us. 
The  information  given  by  the  plaintiff  in 
this  case,  as  we  infer,  is  of  specific  facts  for 
particular  persons  or  classes  of  persons, 
adapted  to  their  interests,  and  furnished 
from  time  to  time  as  the  facts  are  ascer- 
tained. It  seems  very  unlike  the  sale  or 
loan  of  a  large  printed  book,  designed  to  be 
distributed  among  a  large  cl^jss  of  persons. 
We  think  the  case  falls  within  the  principles 
laid  down  in  the  cases  first  above  cited.  It 
makes  no  difference  that  the  information  in 
some  of  these  cases  was  furnished  by  tele- 
graph, and  that  in  this  it  is  furnished  orally 
or  in  writing  or  in  print.  We  are  of  opin- 
ion that  the  averments  of  the  bill  do  not 
show  a  publication  which  deprives  the 
plaintiff  of  its  rights  or  property. 

We  have  considered  the  case  without  ref- 
erence to  the  question  whether  it  would  be 
possible  to  obtain  a  copyright  upon  the 
plaintiff's  compilations,  for  we  think  its 
rights  are  the  same,  however  this  question 
might  be  decided.  It  would  seem,  however, 
to  be  impracticable  to  obtain  copyrights  in 
the  course  of  the  plaintiff's  business,  wheth- 
er the  material  would  be  a  subject  for  a 
copyright  under  the  statute  or  not. 

We  do  not  deem  it  necessary  to  consider 
at  length  the  objections  raised  by  the  special 
demurrer.  Although  the  averments  of  the 
bill  are  not  so  full  as  might  be  desired,  we 
are  of  opinion  that  they  are  sufficient. 

Demurrers  overruled. 


Aubrey  MITTENTHAL  et  al. 

V, 

Pietro  MASCAGNI. 

(183  MajiB.  19.) 

A  clause  In  a  contract  for  a  tour  to  con- 
duct entertainnaenta,  the  performance  of 
which  will  extend  into  several  countries,  that 
suits  upon  it  shall  be  brought  In  the  country 
where  the  contracting  parties  are  domiciled, 
is  valid,  and  will  be  enforced  by  the  courts  of 
other  countries. 

(February  26,  1903.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk  County  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  an  action  brought 

NoTK. — A  question  somewhat  analogous  to^he 
one  discussed  above,  as  to  the  effect  of  agree- 
ment to  arbitrate  on  right  to  bring  action,  is 
considered  in  a  note  to  Kinney  v.  Baltimore  &  O. 
Employees'  Aaao.  (W.  Va.)  13  L.  R.  A.  142; 
also  in  the  later  cases  of  Chapman  v.  Rockford 
Ins.  Co.  (Wis.)  28  L.  R.  A.  405,  and  Hartford 
F.  Ins.  Co.  V.  Hon  (Neb.)  ante,  438. 
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to  recover  damages  for  alleged  breach  of 
contract.     Action  diamiaaed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Thomas  J.  Barrj,  for  plaintiffs: 

The  filing  of  the  demurrer  and  of  the 
answer  constituted  a  waiver  of  all  objec- 
tions to  the  jurisdiction. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
665;  York  v.  Texas,  137  U.  S.  15,  34  L.  ed. 
604,  11  Sup.  Ct.  Rep.  9. 

The  plaintiffs,  as  citizens  of  the  United 
States,  claim  a  Federal  right  to  proceed 
against  the  defendant  for  his  breach  of  the 
contract  in  this  country  under  the  terms  of 
the  treaty  between  the  United  States  of 
America  and  the  King  of  Italy. 

This  treaty  right  is  superior  to  state  laws 
or  decisions,  and  is  the  supreme  law  of  the 
land  when  litigating  with  subjects  of  the 
King  of  Italy,  either  in  this  country  or  in 
Italy. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  8t. 
P.  R.  Co.  175  U.  S.  91,  44  L.  ed.  84,  20  Sup. 
Ct  Rep.  33. 

An  agreement  by  the  parties  to  abstain^ 
in  all  cases  arising  under  a  contract,  fron» 
resorting  to  the  United  States  courts,  is  void 
as  against  public  policy. 

Borne  Ins.  Co.  v.  Morse,  20  Wall.  445,  22 
L.  ed.  3G5;  Doyle  v.  Continental  Ins.  Co. 
94  U.  S.  635,  24  L.  ed.  148;  Nute  v.  Ham- 
ilton Mut.  Ins.  Co.  6  Gray,  174;  The  Oran- 
more,  24  Fed.  922;  Oscanyan  v.  Winchester 
Repeating  Arms  Co.  103  U.  S.  261,  26  L.  ed> 
539. 

Messrs.  Braadeis,  Dnabar,  A  Nutter 
and  Edward  E.  MeOlenneny  for  defend- 
ant: 

The  defendant's  rights  should  not  be  cut 
off  unless  the  statute  very  plainly  requires 
it. 

Broivn  v.  Kellogg,  182  Mass.  297,  65  N.  £. 
378. 

He  has  done  nothing  to  preclude  him  from 
enforcing  the  provisions  of  the  contract. 

To  constitute  a  waiver  there  must  be  eon- 
duct  manifesting  an  intention  not  to  insist 
on  performance. 

West  V.  Piatt,  127  Mass.  367. 

He  has  not  taken  a  position  inconsistent 
with  insisting  on  such  performance. 

Rayhum  v.  Comstock,  80  Mich.  448,  45 
N.  W.  378. 

He  has  not  broken  any  part  of  the  con- 
tract which  is  a  condition  to  his  right  to 
the  performance  of  these  provisions. 

Knight  v.  New  England  Worsted  Co.  2 
Cush,  271;  2  Parsons,  Contr.  8th  ed.  798; 
heighten  v.  Meserve,  117  Mass.  50. 

This  is  a  differense  or  question  arising 
under  the  contract. 

Barrie  v.  Earle,  143  Mass.  1,  68  Am.  Bep. 
126,  8  N.  E.  639;  Randegger  v.  Holmes, 
L.  R.  1  C.  P.  679. 

The  provision  of  the  contract  is  an  agree- 
ment that  no  action  for  any  difference  or 
question  arising  under  it  shall  be  brought 
in  Massachusetts. 

Nute  V.  Hamilton  Mut.  Ins.  Co.  6  Gray, 
174. 

The  reason  generally  given  for  holding 
agreements  in  similar  language  to  submit 
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to  arbitration  invalid  is  that,  if  valid,  they 
would  exclude  action  in  court. 

Rowe  V.  WilUama,  97  Mass.  163 ;  Keeffe  v. 
National  Acci.  Soe.  4  App.  Div.  392,  38  N. 
Y.  Supp.  854. 

This  agreement,  if  valid,  amounts  to  a 
bar. 

Nute  V.  Hofnilton  Mut.  Ins.  Co.  6  Gray, 
174;  Daley  v.  People's  Bldg.,  Loan,  d  8av. 
Asso.  178  Mass.  13,  59  N.  £.  452. 
This  agreement  is  valid. 
Oreenicood  v.  Curtis,  6  Mass.  368,  4  Am. 
Dec.  145;  Atwood  v.  Walker,  179  Mass.  519, 
61  N.  E.  58;  Brockway  v.  American  Exp. 
Co.  168  Mass.  267,  47  N.  E.  87;  O'Regan 
V.  Cunard  8.  8.  Co.  160  Mass.  356,  35  N.  E. 
1070;  Hamlyn  v.  Talisker  Distillery  [1894] 
A.  C.  202;  Re  Missouri  8.  8.  Co.  L.  R.  42  Ch. 
Div.  321. 

If  the  parties  to  a  contract  agree  that  it 
shall  be  governed  by  the  lex  loci  contractus, 
«ftect  will  be  given  to  the  agreement. 

Greenwood  v.  Curtis,  6  Mass.  358,  4  Am. 
Dec.  145;  Fonseca  v.  Cunard  8.  8.  Co.  153 
Mass.  553,  12  L.  R.  A.  340,  27  N.  E.  665; 
O'Regan  v.  Cunard  8.  8.  Co.  160  Mass.  356, 
36  N.  E.  1070;  Mamlin  v.  Talisker' Distil- 
lery [1894]  A.  C.  202;  Daley  v.  People's 
Bldg.,  Loan  d  8av.  Asso.  178  Mass.  13,  59 
N.  E.  452. 

The  validity  of  the  agr^ment  depends 
upon  the  laws  of  Italy;  but  it  is 
not  apparent  what  there  laws  are. 
The  court  will,  therefore,  assume  that 
they  do  not  differ  from  the  laws 
of  Massachusetts,  or  will  apply  the 
laws  of  this  commonwealth,  because  ignor- 
ant, in  theory,  of  any  other. 

Kennebreio  v.  Southern  Automatic  Elec- 
tric 8hook  Mack.  Co.  106  Ala.  377,  17  So. 
545;  Whitford  v.  Panama  R.  Co.  23  N.  Y. 
465;  Harvey  v.  Merrill,  150  Mass.  1,  5  L. 
R.  A.  200,  22  N.  E.  49 ;  Chapin  v.  Dohson, 
78  N.  Y.  74,  34  Am.  Rep.  512. 

An  agreement  in  a  contract  made  in  Mas- 
sachusetts to  bring  action  upon  it  only  in 
the  courts  of  Massachusetts  would  be  valid. 
Daley  v.  PeopWs  Bldg.  Loan  d  8av.  Asso. 
178  Mass.  13,  59  N.  E.  452. 

While  an  agreement  is  unenforceable  if  it 
keeps  from  the  courts  the  entire  contro- 
versy, the  same  is  not  true  of  one  which 
keeps  from  them  but  a  part  of  it. 

Hood  V.  Hartshorn,  100  Mass.  117,  1  Am. 
Rep.  89;  Haley  v.  Bellamy,  137  Mass.  357; 
Palmer  v.  Clark,  106  Mass.  373;  McCarren 
V  McNulty,  7  Gray,  139;  Hutchinson  v. 
Liverpool  d  L.  d  O.  Ins.  Co.  153  Mass.  143, 
10  L.  R.  A.  558,  26  N.  E.  439;  Ameshury  v. 
Bowditch  Mut.  F.  Ins.  Co.  6  Gray,  596;  Ful- 
lam  V.  New  York  Union  Ins.  Co.  7  Gray,  61, 
«6  Am.  Dec.  462;  Eliot  Nat.  Bank  v.  Beal, 
141  mnAS.  666,  6  N.  E.  742. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  on  a  report 
from  the  superior  court  submitting  the  ques- 
tion whether  there  was  an  error  of  the  pre- 
siding justice  in  overruling  the  motion  to 
dismiss,  the  answer  in  abatement,  and  de- 
murrer filed  bv  the  defendant,  and  in  rul- 
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ing  that  the  fifteenth  paragraph  of  the  con- 
tract between  the  plaintiffs  and  defendant, 
upon  certain  facts  agreed,  was  not  a  bar  to 
the  prosecution  of  the  action  in  this  com- 
monwealth. The  contract  referred  to  was 
made  in  Florence,  Italy,  where  the  defend- 
ant, a  subject  of  the  King  of  Italy,  had  his 
home,  and  where  the  plaintiffs,  citizens  of 
the  state  of  New  York,  elected  a  domicil  by 
a  provision  of  the  contract.  By  it  the  de- 
fendant undertook  to  direct  certain  concerts, 
and  direct  and  present  certain  operas,  all 
composed  by  him,  in  the  course  of  a  tour 
through  such  parts  of  the  United  States  and 
Canada  as  the  plaintiffs  should  designate, 
covering  a  period  of  fifteen  weeks,  for  the 
sum  of  $4,000  per  week,  with  sundry  pro- 
visions for  expenses,  and  the  like,  and  other 
stipulations  prescribing  the  rights  of  the 
parties  in  various  particulars,  which  it  is 
unnecessary  to  state.  The  contract  was  in 
the  Italian  language,  and,  according  to  the 
translated  copy  set  forth  in  the  pleadings 
it  contains  the  following  provisions:  ''The 
present  contract  in  its  form  and  sub- 
stance is  regulated  by  the  Italian 
laws  by  will  of  the  parties  concerned, 
and  according  to  article  9  of  the  Italian 
Civil  Code.  Whatever  difference  or  ques- 
tion there  might  arise  between  the  parties, 
including  the  agent,  will  be  acted  upon  by 
the  civil  authorities  of  Florence,  Italy.  Meas- 
tro  Mascagni  reserves  the  right  to  direct 
action  in  New  York  for  the  payment  of  his 
recompense,  and  therefore  he  alone  has  the 
faculty  to  derogate  the  competence  of  the 
established  contract."  The  defendant  moved 
to  dismiss  this  suit,  and  answered  in  abate- 
ment, and  demurred  on  the  ground  that,  un- 
der this  provision,  our  courts  have  no  juris- 
diction. 

The  construction  and  legal  effect  of  a  con- 
tract is  governed  by  the  lex  loci  contractus 
unless  there  is  something  in  it  indicating 
a  different  intention  of  the  parties.  0*Regan 
V.  Cunard  8.  8.  Co.  160  Mass.  356,  35  N.  E. 
1070;  Brockway  v.  American  Exp.  Co.  168 
Mass.  257,  47  N.  E.  87 ;  Fonseca  v.  Cunard  8. 
8.  Co.  153  Mass.  553,  12  L.  R.  A.  340,  27  N. 
E.  665;  Re  Missouri  8.  8.  Co.  L.  R.  42  Ch. 
Div.  321;  Hamlyn  v.  Talisker  Distillery 
[1894]  A.  C.  202.  This  contract  waa  made 
in  Italy,  where  one  of  the  parties  had  his 
permanent  home,  and  the  other  a  domicil 
elected  by  the  terms  of  the  contract.  It  was 
to  be  performed  in  part  there,  for  the  plain- 
tiffs were  to  pay  the  defendant  $7,000,  ten 
days  before  the  time  fixed  for  his  departure 
from  Cherbourg  for  the  United  States,  but 
the  further  performance  was  to  be  in  the 
United  States.  The  intention  of  the  parties 
that  it  should  be  governed  by  Italian  laws 
was  not  left  to  inference,  but  was  expressed 
in  words. 

The  first  and  principal  question  is,  What 
is  the  effect  of  the  stipulation  in  regard  to 
the  adjustment  of  differences  or  questions 
between  the  parties?  We  have  little  doubt 
that  it  was  meant  to  give  exclusive  juris- 
diction of  all  such  matters  to  the  Italian 
courts;  saving  only  jurisdiction  of  suits  by 
the  defendant  to  recover  his  compensation. 
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which  is  given  to  the  courts  of  New  York. 
This  seems  to  be  the  meaning  of  the  words 
of  this  translation,  and  another  translation 
set  out  in  the  answer  in  abatement,  whose 
correctness  has  not  been  disputed,  tends  to 
make  this  meaning  even  clearer.  It  is 
averred  in  the  answer  in  abatement  that 
such  a  provision  is  legal  and  binding  under 
the  laws  of  Italy.  Of  course,  if  this  be  true, 
it  is  immaterial  what  construction  is  put 
upon  it  under  our  laws.  There  is  certainly 
nothing  so  objectionable  in  it,  on  grounds 
of  public  policy,  that  our  courts  will  refuse 
to  give  it  effect  under  our  treaty  with  Italy, 
which  gives  the  citizens  of  each  country  full 
rights  in  the  courts  of  the  other.  Fonaeoa 
v.  Gunard  8.  8.  Co.  153  Mass.  553,  12  L.  R, 
A.  340,  27  N.  E.  666.  It  is  said  in  the  report 
that  the  hearing  was  upon  the  pleadings, 
''without  objection  that  there  was  no  reply 
to  the  answer  in  abatement."  We  are  not 
quite  certain  whether,  in  the  absence  of  a 
reply,  the  averments  of  this  answer  were 
taken  to  be  true.  If  they  are  true,  it  is  the 
duty  of  our  courts  to  give  the  contract  effect 
according  to  the  law  of  Italy,  but  we  infer, 
in  the  absence  of  proof  in  support  of  the 
averments  of  the  answer,  that  the  case  was 
considered  upon  the  declaration  and  ad- 
mitted facts  only.  Assuming  this,  we  must 
also  assume  that  the  law  of  Italy  is  like 
our  own  (Harvey  v.  Merrill^  150  Mass.  1,  5 
L.  R.  A.  200,  22  N.  E.  49)  ;  and  we  come  to 
the  question  whether  such  an  agreement  of 
parties  to  a  contract  is  valid  here. 

It  is  decided  that  an  agreement  in  a  con- 
tract that  the  parties  shall  not  avail  them- 
selves of  tlieir  right  to  an  appeal  to  the 
courts  for  the  settlement  of  their  contro- 
versies, but  shall  submit  them  to  private  ar- 
bitration, will  not  be  enforced,  oecause  it 
is  such  an  utter  abnegation  of  one's  legal 
rights  as  should  not  be  permitted.  Houre  v. 
Williams,  97  Mass.  163 ;  Wood  v  Hum- 
phrey,  114  Mass.  185:  Miles  v.  Schmidt,  168 
Mass.  339,  47  N.  E.  115.  On  the  other 
hand,  it  is  allowable  for  parties  to  make 
such  agreements  in  reference  to  preliminary 
and  incidental  matters  of  dispute,  so  long  ajs 
they  retain  the  right  to  appeal  to  the  courts 
for  the  determination  of  any  substantive 
question  of  liability.  Hood  v.  Hartshorn, 
100  Mass.  117,  I  Am.  Rep.  89;  Haley  v.  Bell- 
amy, 137  Mass.  357;  Palmer  v.  Clark,  106 
Mass.  373;  Hutchinson  v.  Liverpool  d  L.  d 
Q,  Ins.  Co.  153  Mass.  143,  10  L.  R.  A.  558, 
26  N.  E.  439.  Perhaps  the  tendency  in  mod- 
ern times  is  to  permit  greater  freedom  in 
contracting  in  matters  of  this  kind  than 
formerly.  Miles  v.  Schmidt,  168  Mass.  339, 
47  N.  E.  115;  Daley  v.  People's  Bldg.,  Loan, 
d  Sav.  Asso.  178  Mass.  13,  59  N.  E.  452.  nl 
most  cases — certainly  in  a  case  like  the  pres- 
ent— there  is  no  occasion  for  the  protection 
of  the  dignity  or  convenience  of  the  courts. 
The  contract  was  between  citizens  of  foreign 
states,  who,  so  far  as  our  tribunals  are  con- 
cerned, well  might  make  any  reasonable  ar- 
rangement for  the  settlement  of  their  dis- 
putes. 

The  determining  question  seems  to  be 
whether  such  a  contract  as  this  is  so  im- 
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provident  and  unreasonable — such  an  ab- 
negation of  legal  rights — that  the  govern- 
ment, for  the  protection  of  mankind,  will 
refuse  to  recognize  it,  even  when  made  in  a 
foreign  county  by  subjects  or  citizens  of 
that  country.  We  can  fancy  the  parties  to 
this  contract,  at  the  time  of  making  it,  say- 
ing something  like  this:  "As  the  perform- 
ance of  this  contract  will  not  only  involve 
travel  through  one  or  more  foreign  countries 
in  going  to  America  and  returning,  but  will 
involve  journeying  long  distances,  through  a 
great  many  independent  states,  each  of  which 
has  its  own  courts  and  system  of  laws,  under 
some  of  which  a  person  sued  in  a  civil  ac- 
tion, when  about  to  leave  the  state,  may  be 
arrested  and  held  to  bail  or  in  imprison- 
ment,— if  suits  may  be  brought  in  any  one  of 
these  numerous  jurisdictions  there  is  a  lia- 
bility to  great  trouble  and  expense  on  the 
part  of  the  defendant  in  meeting  the  litiga- 
tion. The  contract  contemplates  a  service 
of  fifteen  weeks,  after  which  Maestro  Mas- 
ca^i  intends  to  return  to  his  permanent 
home,  in  Florence.  It  will  be  better  and 
more  reasonable  for  both  of  us  to  provide 
tliat  oiir  controversies,  if  any  arise,  shall 
be  settled  by  the  courts  of  Florence,  than 
to  leave  both  parties  subject  to  suits  in 
forty  or  fifty  different  jurisdictions,  at 
great  distances  from  the  home  of  either." 
If,  moved  by  such  considerations,  the  par- 
ties made  the  agreement  in  question,  shall 
the  court  say  that  they  were  non  compotes 
mentis,  and  that  their  agreement  was  so  im- 
provident and  unreasonable  that  it  cannot 
be  permitted  to  stand?  The  case  is  quite 
unlike  Nute  v.  Hamilton  Mut.  Ins.  Co.  6 
Gray,  174,  although  it  has  some  features  in 
common  with  that.  In  that  case  the  pro- 
vision was  contained  in  a  by-law  of  a  mutual 
insurance  company,  and  it  undertook  to 
limit  claimants  to  one  county  in  a  small 
state  for  the  venue  of  actions.  The  prin- 
ciples laid  down  in  Daley  v.  People's  Bldg., 
Loan,  d  Sav.  Asso.  178  Mass.  13,  69  N.  £. 
452,  are  applicable,  although  the  cases  are 
different  in  some  particulars.  Similar  doc- 
trines are  stated  in  Re  New  York  L.  d  W.  R, 
Co.  98  N.  Y.  447,  and  Oreve  v.  /Etna  Live 
Stock  Ins.  Co.  81  Hun,  28,  30  N.  Y.  Supp. 
668.  There  is  no  attempt  here  to  deprive 
either  party  of  the  right  of  appeal  to  the 
courts,  as  in  Rowe  v.  Williams,  97  Mass.  163, 
but  only  an  attempt  to  narrow  the  area 
within  which  suits  may  be  brought.  This  is 
analogous  to  the  limitation  of  the  subjects 
of  which  the  courts  shall  have  exclusive  ju- 
risdiction, by  a  provision  for  the  arbitration 
of  incidental  and  subsidary  questions  out  of 
court,  which  is  approved  in  cases  above  cited. 
It  is  also  analogous  to  the  limitation  by  con- 
tract of  the  time  within  which  suits  may  be 
brought.  Eliot  Nat.  Bank  v.  Beal,  141 
Mass.  506,  6  N.  E.  742.  We  are  of  opinion 
that  this  part  of  the  contract  is  valid. 

The  defendant  has  done  nothing  that  de- 
prives him  of  his  right  to  rely  on  the  con- 
tract. The  suit  which  he  brought  prior  to 
this  was  upon  a  later  contract,  and  against 
parties  not  identical.  Besides,  in  his  dec- 
laration in  that  case,  in  stating  induoements. 
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he  took  pains  to  aver  that  there  was  no  right 
to  «ue  upon  this  contract  in  this  country. 
The  second  suit,  which  he  brought  after  he 
had  been  held  to  answer  in  this,  contains  a 


similar  averment,  and  apparently  he  brought       Motion  granted. 


it  to  avail  himself  of  such  rights  as  he  might 
have  in  case  the  decision  in  the  present  suit 
should  be  adverse  to  him.  We  are  of  opin- 
ion that  the  ruling  was  erroneous. 


CALIFORNIA  SUPREME  COURT. 


William  H.  GIBBS,  Respt., 

V, 

•Mary  A.  TALLY  et  al.,  Appts, 

(133  Cal.  373.) 

An  6'virner'  of  property  wtko  baa  made 
and  filed  a  valid  contract  for  the 
placlnar  of  a  bnlldlner  thereon,  under 
which,  by  the  terms  of  the  statute,  the  entire 
contract  price  may  be  af)pHcd  to  the  claims 
of  laborers  and  material  men,  cannot  constitu- 
tionally be  required  to  furnish  a  bond  which 
will  make  him  liable  to  them  In  an  additional 
amount  In  case  their  claims  are  not  satisfied 
by  the  contractor. 

(July  16,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
Clounty  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  failure  to 
furnish  a  bond  for  the  payment  of  the  claims 
of  contractors  and  material  men,  as  re- 
quired by  statute.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  A.  Miller,  for  appellants : 

The  statute  is  nothing  but  an  attempt  to 
render  the  owner  liable  for  25  per  cent  more 
than  the  contract  price,  even  though  the  con- 
tract is  valid,  unless  a  bond  be  given. 

The  legislature  has  no  power  to  hold  the 
owner  beyond  his  valid  contract  price. 

Latsoii  V.  Nelson,  11  Pac.  Coast  L.  J.  589; 
Wiggins  v.  Bridge,  70  Cal.  439,  11  Pac.  754; 
Wilson  V.  Barnard,  67  Cal.  423,  7  Pac.  845; 
0*Donnell  v.  Kramer,  65  Cal.  353,  4  Pac. 
204;  Whittier  v.  Eollister,  64  Cal.  283,  30 
Pac.  846;  Dore  v.  Sellers,  27  Cal.  593;  Ren- 
ton  V.  Conley,  49  Cal.  185 ;  Bowen  v.  Aubrey, 
22  Cal.  571;  McAlpin  v.  Duncan,  16  Cal. 
127;  Knowles  v.  Joost,  13  Cal.  621;  Kellogg 
V.  Hoioes,  81  Cal.  179,  6  L.  R.  A.  688,  22  Pac. 
509. 

The  bond  complies  with  the  statute. 

The  present  statute  says  that  the  bond  re- 
quired shall,  by  its  terms,  "inure  to  the  bene- 
fit of  any  and  all  persons,"  etc.  It  does  not 
say  whether,  by  its  terms,  it  shall  so  inure 
directly  or  indirectly.  But  if  a  bond  inures 
by  its  terms  directly,  and  not  incidentally, 
in  favor  of  third  parties,  they  have  an  ac- 
tion upon  it  without  the  aid  of  this  statute. 

Civil  Code,  §  1559;  Wickersham  v.  Den- 
man,   68   Cal.   383,   9  Pac.   723;   Alvord  v. 


Note. — As  to  constitu'tionallty  of  statutes  cre- 
ating an  absolute  liability  of  the  owner  of  prop- 
erty for  the  dalms  In  whole  or  In  part  of  sub- 
contractors or  subordinate  claimants  after  he 
has  paid  the  contractor,  see  also  cases  in  note 
to  French  v.  Bauer  (N.  Y.)  20  L.  R.  A.  565. 
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Spring  Valley  Gold  Co.  106  Cal.  553,  40  Pac. 
27;  Flint  v.  Cadenasso,  64  Cal.  83,  28  Pac. 
62;  Morgan  v.  Overman  Silver  Min.  Co.  37 
Cal.  534. 

Our  bond  by  its  terms  inures  incidentally 
to  the  benefit  of  parties  entitled  to  liens. 

Chung  Kee  v.  Davidson,  73  Cal.  525,  15 
Pac.  100. 

Mr.  T.  M.  Stewart,  for  respondent: 

The  statute  takes  no  property  from  the  de- 
fendants. 

Kellogg  v.  Hotoes,  81  Cal.  177,  6  L.  R.  A. 
588,  22  Pac.  509. 

That  the  statute  restricts  unlimited  exer- 
cise of  the  right  of  contract  does  not  render 
it  unconstitutional. 

For  the  pursuit  of  any  lawful  trade  or 
business,  the  law  imposes  similar  conditions. 
Regulations  respecting  them  are  almost  in- 
finite, varying  with  the  nature  of  the  busi- 
ness. 

Crowley  v.  Christensen,  137  U.  S.  86,  34 
L.  ed.  620,  11  Sup.  Ct.  Rep.  13;  Smith  v. 
Newhaur,  144  Ind.  95,  33  L.  R.  A.  685,  42 
N.  E.  40;  Cole  Mfg.  Co.  v.  Falls,  90  Tenn. 
406,  16  S.  W.  1045 ;  Kicssig  v.  Allshaugh,  99 
Cal,  454,  34  Pac.  106. 

He  that  first  sues  and  obtains  judgment  on 
an  official  bond  is  entitled  to  take  the  whole 
penalty  if  his  demand  amounts  to  so  much, 
in  exclusion  of  every  other  claim. 

See  note  to  Dallas  v.  Chaloner,  3  Dall. 
501,  1  L.  ed.  696;  McKean  v.  Shannon,  I 
Binn,  370 ;  Hazelhurst  v.  Dallas,  4  DaJl.  106, 

1  L.  ed.  701;  1  Rolle,  Abr.  925;  Annonymous, 
Cro.  Eliz,  pt.  1,  p.  41,  1  Wentworth,  PI.  143, 

2  Wentworth,  PI.  73;  Wait,  Act.  &  Def.  691; 
Sutherland,  Damages,  §  486;  Pom.  Eq.  Jur. 
406. 

The  bond  filed  is  no  defense. 

On  petition  for  rehearing. 

Tlie  test  of  reojsonableness  may  in  some 
cases  be  decisive  of  the  constitutionality  of 
police  ordinances,  but  never  of  legislative 
declarations  of  industrial  policy. 

Bertholf  v.  O'Reilly,  74  N.  Y.  516,  30  Am. 
Rep.  323;  Parker  v.  Bell,  7  Gray,  429;  Laird 
V.  Moonan,  32  Minn.  358,  20  N.  W.  354 ;  Bal- 
lou  V.  Black,  21  Neb.  147,  31  N.  W.  673; 
Ainslee  v.  Kohn,  16  Or.  371,  19  Pac.  97; 
Lonkey  v.  Cook,  15  Nev.  58 ;  Herritt  v.  Pear- 
son, 58  Ind.  386;  Jensen  v.  Brotcn.,  2  Colo. 
697;   Henry  d  C.  Co.  v.  Evans,  97  Mo.  47, 

3  L.  R.  A.  332,  10  S.  W.  868;  Merrigan 
v.  English,  9  Mont.  113,  5  L.  R.  A.  837,  22 
Pac.  454. 

Temple,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  against  Mrs. 
Tally,  by  the  assignee  of  certain  persons  who 
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had  performed  labor  or  furnished  materials 
in  the  construction  of  a  building,  for  failing 
to  cause  a  bond  to  be  filed  with  the  building 
<M>n tract,  as  required  by  Ck)de  Civ.  Proc.  § 
1203.  A  bond  was  in  fact  filed,  and  appar- 
ently in  good  faith  designed  to  comply  w^ith 
the  statute,  but  it  was  found  defective,  be- 
cause it  was  not,  "by  its  terms,  made  to  in- 
ure to  the  benefit  of  any  and  all  persons  who 
perform  labor  or  furnish  materials  to  the 
contractor,  or  any  person  acting  for  him  or 
by  his  authority,  ...  in  an  amount 
equal  to  at  least  25  per  cent  of  the  contract 
price."  The  statute  directs  that  every  con- 
tract required  to  be  filed  by  the  provisions 
of  the  chapter  relating  to  liens  of  mechanics 
and  others  shall  be  accompanied  by  a  good 
and  sufficient  bond,  and  that  any  laborer  or 
material  man  shall  have  an  action  to  recover 
upon  the  bond  for  the  value  of  labor  and  ma- 
terials, not  exceeding  the  amount  of  the 
bond;  and  such  action  shall  not  affect  his 
lien.  A  failure  to  comply  with  the  provi- 
sions of  tlie  section  rendered  "the  owner  and 
contractor  jointly  and  severally  liable  in 
damages  to  any  and  all  material  men,  labor- 
ers, and  subcontractors  entitled  to  liens  upon 
property  affected  by  said  contract"  The 
statute  does  not  say  who  shall  cause  this 
bond  to  be  executed,  nor  to  whom  it  shall 
in  form  be  made  payable.  It  does  not  un- 
dertake that  the  contractor  shall  faithfully 
perform  his  contract  In  short,  there  is  in 
it  nothing  which  can  be  of  advantage  to  the 
owner  in  any  possible  event.  On  the  other 
hand,  no  possible  loss  will  accrue  to  the  con- 
tractor by  a  failure  to  provide  the  bond. 
The  declaration  that  he  shall  be  severally 
and  jointly  liable  with  the  owner  is  useless 
verbiage.  The  contractor  is  already  liable 
for  all  labor  or  materials  furnished  to  him 
or  by  his  authority.  The  only  person,  there- 
fore, upon  whom  a  penalty  is  put  for  the 
failure  is  the  owner.  He,  therefore,  and  he 
-only,  is  required  to  furnish  the  bond;  and, 
in  effect,  tlie  bond  is  conditioned  only  that 
the  contractor  will  pay  "such"  persons  the 
value  of  labor  and  materials  so  iumished  to 
him ;  and  the  action  by  a  lienor  does  not  af- 
fect his  lien,  or  an  action  commenced  for  the 
foreclosure  of  it  The  section  assumes  a 
valid  contract,  under  which,  if  the  contract 
is  performed,  the  lienors  can  have  the  en- 
tire contract  price  distributed  to  them. 
But  after  that  has  been  done,  or  even  before 
it,  a  suit  can  be  brought  upon  the  bond,  or, 
if  it  has  not  been  filed,  against  the  owner, 
to  recover  an  additional  25  per  cent  upon  the 
contract  price;  and  that  is  this  precise  case. 
The  material  men  and  laborers  could  have 
demanded  security  from  the  contractor  be- 
fore furnishing  materials  or  labor.  The 
statute  attempts  to  compel  the  owner  to  fur- 
nish security  for  them  in  a  matter  to  which 
he  is  not  a  party,  and  in  which  he  is  not  con- 
cerned. The  cost  may  exceed  the  contract 
price,  because  material  men  combine  to 
charge  exorbitant  prices,  or  through  bad 
management  of  the  contractor,  or  because 
prices  have  increased  since  the  contract  was 
let,  or  from  other  causes.  If  this  can  be  re- 
quired from  the  owner  it  lessens  materially 
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the  value  of  his  contract.  In  fact,  so  far  as 
price  is  concerned,  it  deprives  him  of  it.  He 
has  no  assurance  that  his  house  will  be  built 
for  the  stipulated  price.  There  is  no  more 
reason  for  requiring  the  owner  to  give  this 
security  than  there  would  be  in  requiring  it 
from  any  other  person  in  the  community. 
That  the  owner  may  be  required  to  pay  more 
than  the  contract  price  is  not  the  only  in- 
justice which  may  result  from  this  most  un- 
reasonable statute.  The  owner,  or  the  sure- 
ties he  is  required  to  furnish,  would  be  re- 
sponsible in  case  the  contractor  failed  to  per- 
form his  contract.  Suppose  the  structure 
failed  to  comply  with  the  contract, — was  in 
fact  so  defective  as  to  be  iiseless, — ^and  the 
owner  should  refuse  to  pay  for  it?  The  very 
fact  that  he  wajB  injured  by  the  failure  of 
the  contractor  would  create  the  liability  on 
his  part  or  upon  his  sureties.  Whether  the 
owner  is  not  the  principal  on  the  bond,  or 
the  party  for  whom  the  sureties  undertake, 
I  Avill  not  discuss.  The  undertaking,  in  ef- 
fect, certainly  is  that  the  contractor  will 
pay  certain  debts  if  he  incurs  them ;  but  he 
is  not  specially  required  to  furnish  the  bond, 
and,  as  I  have  stated,  incurs  no  penalty  for 
not  doing  so,  while  the  owner  does. 

It  is  perfectly  manifest  that  this  section, 
if  valid,  places  an  unreasonable  restraint 
upon  the  owner  of  property  in  regard  to  the 
use  thereof.  It  compels  him  to  become  re- 
sponsible for  liabilities  he  has  not  incurred, 
and  which  were  not  created  for  his  benefit. 
It  practically  forbids  him  from  improving 
his  property  by  letting  a  contract  mnless  he 
becomes  liable,  or  furnishes  sureties  who  will 
be  so  liable,  for  26  per  cent  above  the  con- 
tract price,  and  for  the  same  amount  in  ca^ 
the  contractor  so  far  fails  in  keeping  his 
contract  that  the  labor  and  materials  are 
without  value  to  him,  and  the  contractor  has 
no  valid  claim  against  him  on  account  there- 
of. To  impose  this  burden  upon  an  owner 
is  to  some  extent  to  deprive  him  of  his 
property,  for  the  value  of  property  consists 
in  the  right  to  use  it.  Blackstone,  in  stating 
the  fundamental  rights  of  Englishmen,  says: 
"The  third  absolute  right  inherent  in  every 
Englishman  is  that  of  property,  which  con- 
sists in  the  free  use,  enjoyment,  and  disposal 
of  all  his  acquisitions  without  any  control  or 
diminution  save  only  by  the  laws  of  the 
land."  1  Bl.  Com.  138.  And  Justice  Miller 
said  in  Pumpelly  v.  Oreen  Bay  d  M.  Canal 
Co.  13  Wall.  166,  20  L.  ed.  557:  "There 
may  be  such  serious  interruption  to  the  com- 
mon and  necessary  use  of  property  as  will  be 
equivalent  to  a  taking  within  the  meaning  of 
the  Constitution."  It  was  said  by  Judge 
Comstock  in  Wynekamer  v.  People,  13  N.  Y. 
378 :  "When  a  law  annihilates  the  value  of 
property,  and  strips  it  of  its  attributes  by 
which  alone  it  is  distinguished  as  property, 
the  owner  is  deprived  of  it  according  to  the 
plainest  interpretation,  and  certainly  within 
the  spirit  of  a  constitutional  provision  in- 
tended expressly  to  shield  private  rights 
from  the  exercise  of  arbitral^  power."  It 
is  also  an  unreasonable  and  unnecessary  re- 
striction upon  the  power  to  make  contracts. 
See,  upon  this  point,  Butchera*  Union,  8.  L. 
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4s  L,  8,  L.  Co.  V.  Cresoent  City  L.  B.  L.  d  8,  H, 
Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct. 
Rep.  652;  Bertholf  v.  O'Rielly,  74  N.  Y.  609, 
30  Am.  Rep.  323;  Ex  parte  Jentzaoh,  112  Oal. 
469,  32  L.  R.  A.  664,  44  Pac.  803;  Cooley, 
Const.  lim.  48;  Re  Tie  Lay,  11  Sawy.  472,  26 
Fed.  Rep.  611.  It  clearly  contravenes  the 
provisions  of  §  1,  art.  1,  of  the  Constitution 
of  the  state,  and  the  141ii  Amendment  to  the 
Constitution  of  the  United  States.  It  is  not, 
and  clearly  it  could  not  be,  contended  that 
this  law  is  a  regulation  which  comes  within 
what  is  called  the  "police  power."  It  is  not 
calculated,  nor  was  it  intended,  to  conserve 
the  safety,  health,  or  general  welfare  of  the 
eommunity.  The  section  does  not  provide 
for  a  lien,  but  it  is  contended  that  there  is 
not  greater  interference  with  property  rights 
than  is  found  in  some  of  the  provisions  in 
regard  to  liens  of  laborers  and  material  men, 
which  have  been  upheld,  and  particularly  in 
the  provision  making  the  contract  void  in 
•case  it  is  not  filed,  allowing  liens  of  laborers, 
material  men,  and  subcontractors  to  the  full 
value  of  services  rendered  and  materials  fur- 
nished, although  that  may  exceed  the  con- 
tract price.  The  Constitution  directs  the 
legislature  to  provide  for  liens  of  those  per- 
sons upon  the  property  to  the  improvement 
of  which  they  have  contributed.  It  has  been 
held  that  this  extends  only  to  the  contract 
price,  which  cannot  be  exceeded.  If  the  con- 
tract is  not  filed  as  directed,  it  is  void ;  and, 
there  being  no  contract,  it  would  follow,  even 
though  the  statute  had  not  said  so,  that  the 
owner  is  building  himself. '  In  that  case  the 
so-called  contractor  is  (as  to  other  lienors) 
but  the  agent  of  the  owner.  This  would  be 
the  natural  result,  and  is  not  a  forced  con- 
clusion made  by  the  statute.  Kellogg  v. 
Hoioes,  81  Cal.  170,  6  L.  R.  A.  688,  22  Pac. 
509,  opinion  of  Justice  Fox.  Where  there  is 
a  valid  contract  imder  which  the  work  was 
done,  and  which  is  performed  by  the  owner, 
all  that  the  statute  attempts  to  do,  and  in 
fact  all  that  can  be  done,  is  to  enable  the  la- 
borers, material  men,  and  subcontractors  to 
cause  the  contract  price  to  be  applied  to  the 
payment  of  their  demands.  All  that  has 
been  held  upon  this  point  is  that  it  is  not  an 


unreasonable  interference  with  the  rights  of 
the  owner  that  whatever  contract  he  makes 
shall  be  so  executed  and  published  that  the 
constitutional  policy  may  be  carried  out. 
No  constitutional  policy  is  back  of  the  pro- 
vision questioned  here. 

Our  attention  is  called  to  the  cases  of 
Mangrum  v.  Trueedale,  128  Cal.  146,  60  Pac. 
775,  and  Carpenter  v.  Furrey,  128  Cal.  665, 
61  Pac.  360.  In  the  first  no  question  as  to 
the  validity  of  the  statute  was  raised,  and 
the  only  question  discussed  was  whether  a 
bond  executed  after  the  contract  had  been 
filed,  and  delivered  to  a  loan  association  from 
whom  a  loan  had  been  negotiated,  and  not 
filed  with  the  contract,  was  a  compliance 
with  the  law.  The  liability  of  the  owner  in 
case  the  bond  was  not  furnished  seems  to 
have  been  admitted.  In  Carpenter  v.  Fur- 
rey,  supra,  the  bond  had  been  given,  and  the 
suit  was  against  the  sureties.  They  attacked 
the  validity  of  the  law  (Laws  1893,  p.  202) 
upon  tlie  grounds,  only:  (1)  That  the  sub- 
ject was  not  expressed  in  the  title  of  the  act; 
and  (2)  that  it  was  a  special  law.  These 
points  are  not  raised  in  this  case.  In  this 
case,  I  repeat,  there  was  a  valid  contract, 
which  was  performed  on  both  sides.  Mrs. 
Tally  has  paid  out  to  the  lienors, — or,  at 
least,  strictly  under  the  provisions  of  the 
law, — the  entire  contract  price.  There  has 
been  no  technical  or  other  obstruction  which 
has  prevented  the  lienors,  or  any  of  them, 
from  getting  out  of  this  contract  price  all  to 
which  they  were  entitled.  Having  got  from 
Mrs.  Tally  the  entire  contract  price,  they  are 
endeavoring  in  this  suit  to  compel  her  to  pay 
25  per  cent  more  because  of  a  mistake  made 
by  her  or  her  attorneys  in  writing  the  bond. 
It  cannot  be  done,  and  the  lesislature  has 
not  the  power  to  require  it  of  her. 

The  judgment  is  reversed. 

We  concur:  Beatty,  Ch.  J.;  MeFar- 
land,  J.;  HenslLaw,  J.;  Vandyke,  J.; 
Garontte,  J. 

Petition  for  second  rehearing  denied  Au- 
gust 13,  1901. 
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«1.  civ.  Code,  ii  2317,  2318,  provides  i 
«'When  any  freiffltt  that  liaii  beea 
■bipped,  to  be  conveyed  by  two  or 
more  common  carriers  to  its  destination, 
where,  ander  the  contract  of  shipment  or  by 

*Headnotefl  by  Cobb,  J. 


law,  the  responsibility  of  each  or  either  shall 
cease  upon  delivery  to  the  next  'In  good  or- 
der,* has  been  loet,  damaged,  or  destroyed.  It 
shall  be  the  duty  of  the  Ivltial  or  any  connect- 
ing carrier,  upon  application  by  the  shipper, 
consignee,  or  their  assigns,  within  thirty  days 
after  application,  to  trace  said  freight  and  in- 
form said  applicant.  In  wrRIng,  when,  where, 
how,  and  by  which  carrier  said  freight  was 
lost,  damaged,  or  destroyed,  end  the  names  of 
the  parties  and  their  oiBcial  position,  if  any, 
by  whom  the  truth  of  the  facts  set  out  in 
said  information  can  be  established.  If  the 
carrier  to  which  application  Is  made  shall 
fail  to  traee  said  freight  and  give  said  ir- 


NOTB, — This  seems  to  be  the  first  case  In 
which  any  question  similar  to  that  considered 
therein  has  been  raised,  if,  indeed,  the  statute 
In   question  Is  not   the  first  of  its  kind.     Or- 
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dinary  cases  of  the  duty  of  connecting  carriers 
seem  to  have  no  special  pertinency  to  the  ques- 
tions here  considered,  so  that  the  case  is  really 
one  of  first  impression. 
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formation  In  writing,  within  the  time  pre- 
scribed, then  erald  carrier  shall  be  liable  for 
the  value  of  the  freight  lost,  damaged,  or  de- 
stroyed, In  the  same  manner  aJid  to  the  same 
extent  as  If  said  loss,  damage,  or  destruction 
occurred  on  its  line."  Held,  that  the  provl- 
rtons  of  these  sections  are  not  unreasonable 
and  arbitrary,  either  as  to  the  substantial  re- 
quirements thereof,  or  as  to  the  time  within 
which  the  requirements  must  be  met.  Nor  are 
they  such  a  regulation  of  interstate  commerce 
as  to  be  beyond  the  power  of  the  state.  Xor 
do  the  sections  infringe  "the  correlative  lib- 
erty of  silence."  Nor  do  they  amount  to 
"compulsory  private  discovery"  by  "statutory 
terror."  Nor  are  they  unconstitutional  an<3 
void  for  any  other  reaaon  set  forth  in  the 
present  case. 

2.  An  action  under  the  provliiionii  of 
the  atatnte  above  quoted,  brought  In  the 
name  of  the  shipper.  Is  well  brought,  though 
■It  appears  that  the  shipper  Is  not  the  owner 
of  the  goods. 

3.  Bven  If  the  fact  that  It  waa  Impossi- 
ble to  obtain  the  Information  required 
by  the  statute  within  the  time  specified  there- 
in would  relieve  the  carrier  from  liability,  the 
evidence  offered  to  show  that  It  was  Impossi- 
ble to  so  obtain  the  Information  did  not  have 
this  effect,  and  was  therefore  properly  re- 
jected. 

4.  There  -vras  no  error  requiring  the  grant- 
ing of  a  new  trial. 

(January  9,  1903.) 

ERROR  to  the  Superior  Court  for  Pike 
County  to  review  a  judgment  in  favor 
of  plaintiff's  in  an  action  brought,  upon  de- 
fendant's refusal  to  ascertain  through  whose 
negligence  the  injury  occurred,  to  recover 
the  value  of  certain  property  delivered  to  de- 
fendant for  transportation,  which  reached 
its  destination  in  a  damaged  condition.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hall  A  CleTeland  and  R.  I*. 
Berner  for  plaintiff  in  error. 

Mr.  W.  W.  Lambdin  for  defendants  in 
error. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

A.  O.  Murphey  &  Hunt,  a  partnership, 
brought  suit  against  the  Central  of  Georgia 
Railway  Company,  alleging  that  they  had 
shipped  over  the  lines  of  the  defendant  com- 
pany a  car  load  of  grapes  from  Barnesville, 
Georgia,  consigned  to  Rocco  Bros.,  Omaha, 
Nebraska;  that  the  shipment  was  under  a 
contract  which  provided  that  the  responsi- 
bility of  each  carrier  should  cease  upon  de- 
livery "in  good  order"  to  the  next  carrier; 
that  when  the  grapes  reached  Omaha  they 
were  in  a  damaged  condition,  the  amount  of 
the  damages  that  the  plaintiff  sustained  by 
the  failure  to  deliver  the  grapes  in  good  or- 
der at  their  destination  being  set  forth  in  the 
petition;  that  on  August  20,  1897,  the  plain- 
tiffs made  to  the  defendant  an  application 
in  writing,  in  which  they  requested  the  com- 
pany to  trace  the  freight,  and  inform 
plaintiffs  in  writing  when,  where,  how, 
and  by  which  carrier  the  freight  was 
damaged,  and  the  names  of  the  par-  { 
ties,  and  their  official  positions,  if 
60  L.  R.  A. 
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any,  by  whom  the  truth  of  the  facts 
could  be  established;  that  the  defendant 
failed  to  trace  the  freight  and  give  the  in- 
formation within  thirty  days,  as  required  by 
law ;  and  that  by  reason  of  this  conduct  the 
defendant  became  indebted  to  the  plaintiffs 
in  the  amount  set  out  in  the  petition.  The 
defendant  demurred  to  the  petition,  upon  the 
following  grounds:  (1)  Because  the  peti- 
tion sets  fortli  no  cause  of  action,  and  under 
the  allegations  thereof  the  plaintiffs  are  not 
entitled  to  recover.  (2)  The  contract  re- 
ferred to  in  the  petition  not  being  one  for 
a  through  carriage,  the  petition  is  defective 
in  that  it  does  not  allege  that  the  loss  or 
damage  occurred  on  the  defendant's  road, 
nor  is  it  alleged  that  the  freight  was  not  de- 
livered to  the  next  carrier  in  good  order. 
(3)  Because  the  act  of  the  general  assem> 
bly  embraced  in  Civ.  Code,§§  2317-2318,  un- 
der which  the  plaintiff's  action  is  brought,, 
is  unconstitutional  and  void,  in  that  it  re- 
quires the  defendant  to  furnish  evidence  to 
the  plaintiffs  for  the  purpose  of  a  personal, 
private  claim  or  lawsuit  touching  the  lia- 
bility of  another  corporation,  with  which 
liability  the  defendant  is  in  no  wise  con- 
nected either  by  contract  or  by  law.  (4) 
Because  the  law  under  which  plaintiffs*  ac- 
tion is  brought  imposes  upon  the  defendant 
the  duty  of  hunting  evidence  with  which 
plaintiffs  can  make  out  a  claim  against  an- 
other carrier,  and,  in  the  event  such  evi- 
dence is  not  reported  within  a  given  time,  the 
defendant  is  made  responsible  for  the  act 
of  another  carrier,  with  which  it  had  no  con- 
nection in  carrying  the  goods,  either  by  con- 
tract or  otherwise.  "Such  legislative  act  is 
not  a  proper  classification  of  legislation,  but 
is  arbitrary,  and  is  a  \iolation  of  the  Consti- 
tution of  this  state."  (5)  Because  the  act 
under  which  the  suit  is  brought  impairs  the 
obligation  of  the  contract  between  plaintiffs 
and  defendant  for  carrying  the  goods;  the 
defendant  being,  imder  the  contract,  exempt- 
ed from  liability  for  damages  to  goods  be- 
yond its  own  lines.  (6)  Because  the  law  in 
question  requires  the  defendant  to  procure 
and  report  to  plaintiffs  certain  information 
within  a  given  time,  and  on  failure  to  so 
report,  then,  without  regard  to  whether 
such  information  could  be  obtained  within 
the  time  prescribed,  and  without  opportu- 
nity to  the  defendant  to  be  heard,  the  act 
imposes  upon  the  defendant  the  penalty  of 
paying  diunages  which  were  caused  by  an- 
otlier  railway  company  with  which  the  de- 
fendant hiul  no  connection  by  contract  or 
otherwise;  such  law  denying  to  the  de- 
fendant "due  process  of  law."  (7)  Because 
the  law  in  question  is  in  violation  of  the 
interstate  commerce  clause  of  the  Constitu- 
tion of  tlie  United  States.  (8)  Because 
such  law  deprives  the  defendant  of  its  prop- 
erty without  due  process  of  law.  (9)  Be- 
cause the  act  is  contrary  to  law,  the  Consti- 
tution, and  public  policy,  in  that  it  seeks  to 
obtain  information  by  statutory  compulsion, 
attaching  a  penalty  to  the  failure  to  produce 
information  which  the  various  railroads  are 
entitled  to  withhold,  if  they  desire  to  do  so, 
under  the  correlative  liberty  of  silence  guar- 
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anteed  by  the  Constitution.  The  demurrer 
was  overruled,  and  the  case  proceeded  to 
trial,  and  resulted  in  a  verdict  in  favor  of 
the  plaintiffs.  A  motion  for  a  new  trial 
filed  by  the  defendant  was  also  overruled. 
The  defendant  assigns  error  upon  the  judg- 
ment overruling  the  demurrer  and  the  judg- 
ment refusing  to  grant  a  new  trial. 

1.  This  suit  was  brought  under  the  pro- 
visions of  Civ.  Code,  §§  2317,2318,  which  are 
quoted  in  the  first  headnote.  The  petition 
set  forth  a  cause  of  action  if  the  law  in 
question  is  valid.  In  passing  upon  the  as- 
signment of  error  complaining  that  the  court 
erred  in  overruling  the  demurrer,  it  becomes 
necessary  to  determine  only  one  question, 
and  Umt  is  whether  this  law  is  unconstitu- 
tional for  any  reason  assigned  in  the  de- 
murrer. If  it  is  a  valid  law,  the  other 
grounds  of  the  demurrer  not  relating  to  the 
constitutionality  of  the  law  were  not  well 
taken.  We  do  not  think  the  statute  is  sub- 
ject to  any  of  the  exceptions  taken  in  the 
demurrer.  It  is  too  well  settled  now  to  ad- 
mit of  question  that,  when  private  property 
is  "affected  with  a  public  interest,"  the 
owner  of  such  property  "grants  to  the  pub- 
lic an  interest  in  such  use,  and  must,  to  the 
extent  of  that  interest,  submit  to  be  con- 
trolled by  the  public  for  the  common  good, 
as  long  as  he  maintains  the  use."  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77.  It  is 
also  equally  well  settled  that  the  incorpora- 
tion of  a  railroad  company  by  a  state,  and 
the  granting  to  it  special  privileges  to  carry 
out  the  object  of  incorporation,  particularly 
the  authority  to  exercise  the  state's  right  of 
eminent  domain,  and  the  obligation  as- 
sumed by  the  acceptance  of  the  charter  to 
transport  all  persons  and  merchandise 
upon  like  conditions  and  for  reasonable 
rates,  affect  the  property  and  employment 
with  a  public  use,  and  thus  subject  the 
business  of  the  company  to  legislative  con- 
trol in  the  interest  of  the  public.  Georgia 
R.  A  Bkg.  Co.  v.  Smithy  128  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct  Rep.  47.  It  becomes 
necessary  to  determine  in  the  present  case 
whether  the  statute  in  question  is  of  such 
a  character  as  to  come  within  the  principles 
just  referred  to.  A  railroad  company  is  not 
compelled  to  make  a  contract  to  forward 
goods  beyond  its  own  line.  Coles  v.  Central 
R,  d  Bkg,  Co.  86  Ga.  251,  12  S.  E.  749.  See 
also  State  v.  WrightavilU  &  T.  R.  Co.  104 
Ga.  437,  30  S.  E.  891.  But  when  it  receives 
goods  consigned  to  a  point  beyond  the  ter- 
minus of  its  own  line,  it  undertakes  to 
transport  them  to  their  destination,  and,  if 
the  goods  are  lost,  it  will  be  liable  therefor 
in  the  absence  of  a  contract  otherwise  limit- 
ing its  liability.  Falvey  v.  Georgia  R.  Co. 
76  Ga.  597  j  Central  R.  d  Bkg.  Co.  v.  Georgia 
Fruit  d  Vegetable  Exchange,  91  Ga.  389,  17 
S.  £.  904.  It  may,  however,  make  a  contract 
for  the  transportation  of  goods  beyond  the 
terminus  of  its  own  line,  and  stipulate  in 
such  contract  that  its  liability  shall  cease 
when  the  goods  arc  delivered  to  the  next  car- 
rier ;  thus  making  itself  liable  only  for  dam- 
ages or  loss  occurring  while  the  goods  are 
in  its  possession.  Central  R.  d  Bkg.  Co.  v. 
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Avant,  80  Ga.  196,  5  S.  E.  78;  Metropolitan 
R.  Co.  V.  Sho^noy  90  Ga.  500,  16  S.  E.  49.  In 
many  instances  it  is  to  the  interest,  not  only 
of  the  shipper,  but  also  of  the  carrier,  that 
the  contract  entered  into  should  provide  for 
a  through  shipment  of  goods  to  their  desti- 
nation over  the  connecting  lines  of  the 
initial  carrier.  In  order  to  secure  business 
where  the  goods  are  to  be  transported  to  a 
distant  point,  it  is  necessary  that  the  car- 
rier should  have  traffic  arrangements  with 
its  connecting  lines,  by  which  the  shipper 
may  become  entitled  to  a  through  bill  of 
lading,  securing  transportation  over  all  the 
lines  between  the  initial  point  and  the  point 
of  destination.  Especially  is  this  true  in 
regard  to  goods  of  a  perishable  nature.  A 
carrier  which  holds  itself  out  to  carry  such 
goods  would  secure  little  custom  from  ship- 
pers of  that  class  of  goods  unless  it  were 
in  a  position  to  give  reasonable  assurances 
that  the  goods  would  not  be  subjected,  at 
the  terminus  of  the  initial  carrier's  line,  to 
the  delays  incident  to  shipments  upon  a  bill 
of  lading  the  undertaking  of  which  is  ac- 
complished when  the  goods  reach  the  ter- 
minus of  the  first  carrier.  The  carrier  may, 
under  the  law,  refuse  to  issue  bills  of  lading 
to  points  beyond  its  own  line,  but  a  carrier 
that  would  adopt  such  a  rule  would  do  lit- 
tle business  in  the  transportation  of  goods 
to  distant  points,  especially  at  places  where 
there  were  other  competing  carriers  who 
would  issue  through  bills  of  lading  to  points 
beyond  their  own  lines.  It  thus  being  often 
to  the  interest  of  the  carrier  to  issue  a 
through  bill  of  lading  in  order  that  it  may 
secure  business,  and  the  law  allowing  the 
carrier  in  such  cases  to  limit  its  liability  to 
loss  or  damage  while  on  its  own  line,  is  it 
an  unreasonable  requirement,  when,  under 
such  circumstances,  a  loss  occurs  beyond  its 
own  line,  that  the  initial  carrier  shall,  upon 
demand,  furnish  to  the  shipper,  within  a 
reasonable  time,  information  as  to  the  place 
at  which  the  loss  or  damage  occurred?  If 
a  through  contract  were  for  the  sole  inter- 
est of  the  shipper,  such  a  requirement  might 
be  said  to  be  unreasonable;  but  when  such 
a  contract  is  at  least  for  the  joint  interest 
of  both  in  all  cases,  and  in  many  instances 
the  making  of  such  a  contract  would  be  the 
only  means  of  securing  the  business  for  the 
carrier,  it  does  not  seem  to  be  be- 
yond the  bounds  of  reason  to  require  the 
carrier  to  furnish  to  the  shipper  informa- 
tion as  to  the  point  at  which  his  goods  were 
lost  or  damaged.  It  is  much  easier  for  the 
initial  carrier  to  obtain  this  information 
than  it  would  be  for  the  shipper.  Carriers, 
through  business  arrangements  with  the  con- 
necting carriers,  are  so  intimately  associated 
with  each  other,  and  each  one  is  so  thor- 
oughly conversant  with  the  systems  of  the 
others,  that  it  is  much  easier  for  a  carrier 
to  obtain  this  information  than  a  shipper. 
In  fact,  it  is  a  practical  impossibility  in 
many  instances  for  the  shipper  to  obtain 
the  information  himself,  and  a  refusal  or 
failure  on  the  part  of  the  initial  carrier,  or 
one  of  the  connecting  carriers,  to  undertake 
to  locate  the  point  at  which  the  loss  or  dam- 
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age  ooeurred,  amounta  praoUeally  to  a  denial 
of  redrcM  to  the  shipper  of  goods  that  hav« 
been  loet  or  damaged.  The  well-known  fact 
that,  as  a  general  rule,  the  shippers,  under 
such  contracts,  were  absolutely  helpless 
where  the  goods  were  lost  or  damaged,  was 
the  motive  which  prompted  the  passage  of 
the  statute  now  under  consideration.  The 
statute  is  nothing  more  nor  less  than  a  leg- 
islative declaration  that,  where  a  railroad 
company,  in  its  own  interest,  to  secure  busi- 
ness, makes  a  contract  to  transport  goods 
beyonds  its  own  terminus,  and  limits  its 
liability  to  loss  or  damage  upon  its  own 
line,  in  the  interest  of  those  who  deal  with 
the  companv,  who  come  in  contact  with  it 
is  as  a  public  carrier,  in  the  interest  of  ship- 
pers,— ^that  is,  in  the  interest  of  the  public, 
— itie  railroad  company  making  such  a  con- 
tract shall,  when  the  goods  are  lost  or  dam- 
aged in  transit,  be  required  to  furnish  to 
the  shipper  such  information  as  that  he  may 
make  a  legal  demand  upon  those  who  are 
responsible  for  the  loss  or  damage.  The 
right  to  control  by  legislative  enactment, 
in  the  interest  of  the  public,  a  corporation  of 
this  character  is  imquestioned,  and  in  the 
legislative  control  of  the  character  indicated 
in  the  law  now  under  consideration  we  see 
nothing  unreasonable  or  arbitrary.  See,  in 
this  connection,  Riohmond  d  A.  R,  Co.  y.  B. 
A.  Patteraon  Tohaooo  Go.  92  Va.  670,  41  L. 
R.  A.  511,  24  S.  E.  261. 

It  ib  said,  though,  that,  even  if  the  stat- 
ute in  question  is  a  reasonable  regulation 
in  regard  to  requiring  the  carrier  to  furnish 
the  information  therdn  mentioned,  that  pro- 
vision is  unreasonable  which  fixes  the  time 
within  which  the  information  is  to  be  fur- 
nished before  the  effect  of  the  statute  is  to 
impose  a  penalty  upon  the  initial  carrier 
for  the  failure  to  give  the  information.  Of 
course,  if  an  act  of  the  general  assembly 
imposes  a  penally  upon  an  individual  or  cor- 
poration for  a  failure  to  perform  a  given 
act  within  a  given  time,  and  it  is  manifest 
that  the  character  of  the  act  is  such  that 
the  courts  could  take  judicial  notice  that  it 
could  not  be  performed  within  the  time  re- 
quired, then  it  would  be  the  duty  of  the 
courts  to  declare  such  legislation  invalid,  as 
an  effort  on  the  part  of  the  lawmaking  body 
to  deprive  a  person  of  his  property  without 
due  process  of  law.  On  the  other  hand,  if  the 
general  assembly  has  a  right  to  declare  that 
a  person  shall  do  a  given  thing,  and  it  pro- 
vides that  this  act  shall  be  performed  within 
a  given  time,  and  the  court  cannot  judicially 
know  that  it  is  impossible  to  do  the  thing  re- 
quired within  the  time  fixed  for  its  perform- 
ance, then  it  is  not  within  the  power  of  the 
court  to  declare  that  the  legislation  is  in- 
valid upon  its  face.  If,  under  the  operation 
of  such  a  statute  in  a  given  case,  it  should 
conclusively  appear  that  it  was  impossible 
for  a  person  against  whom  proceedings  were 
had  under  the  statute  to  peiionn,  within  the 
time  required  by  the  statute,  the  act  thereby 
imposed,  the  question  as  to  whether  there 
would  be  any  liability  under  the  statute 
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would  arise  as  a  matter  i6r  decision.  In 
these  days,  when  it  is  a  matter  of  such  com- 
mon knowledge  that  the  courts  judicially 
know  that  rulroad  companies  engaged  in 
the  transportation  of  persons  and  h*eigfat 
among  the  several  states  conduct  their  busi- 
ness with  such  facility  by  means  of  the  tele- 
graph and  other  agencies  that,  whoi  it  be- 
comes necessary  in  their  own  interest  to 
secure  information  in  regard  to  the  com- 
monest details  of  the  simplest  transaction 
they  can  do  so  in  a  very  short  space  of 
time,  a  court  would  stultify  its^  that  would 
hold  as  a  matter  of  law  that  thirty  days 
was  not  a  reasonable  time  for  a  carrier 
whose  principal  office  was  in  Georgia  to  se- 
cure information  as  to  where  a  car  load  of 
grapes  was  lost  or  damaged  which  was  trans- 
ported from  a  point  in  this  state  to  Omaha, 
Nebraska.  If  information  on  any  point  in- 
volving the  san>e  amount  of  investigation 
were  needed  for  its  own  business,  it  could  be 
ascertained  in  a  much  less  time  than  thirty 
days,  and  it  is  not  unreasonable  to  require 
that  it  should  use  the  same  degree  of  dili- 
gence where  one  of  its  shippers  is  interested. 
The  case  of  Wallace  v.  Georgia,  0.  d  N,  R. 
Co.  94  Qa.  732,  22  S.  £.  579,  which  hiys 
down  the  doctrine  of  "correlative  liberty  of 
silence,"  and  that  "compulsory  private  dis- 
covery" cannot  be  enforced  by  "statutory 
terror,"  has  no  application  whatever  to  the 
present  case.  This  is  also  true  of  the  case 
of  Ohio  d  M,  R.  Co.  v.  Lackey,  78  111.  55,  20 
Am.  Rep.  259,  where  it  was  held  that  an  act 
requiring  railroad  companies  to  pay  the 
costs  of  inquest  and  the  costs  of  burial  of 
all  persons  who  died  on  their  cars  was  in- 
valid, so  far  as  it  attempted  to  make  such 
companies  liable  where  they  had  violated  no 
law  and  had  been  sruilty  of  no  negUgence. 
The  same  is  to  be  said  of  the  case  of  Bielen- 
berg  v.  Montana  Union  R.  Co.  8  Mont  271, 
2  L.  R.  A.  813,  20  Pac.  314,  where  it  was 
held  that  a  statute  of  Montana  which  pro- 
vided that  a  railroad  company  which  dam- 
aged or  killed  a  horse  should  be  liable  was 
invalid  in  so  far  as  it  imposed  liability  upon 
corporations  that  were  not  negligent  in  the 
act  complained  of.  It  certainly  cannot  be 
said  that  the  statute  under  consideration  is 
an  impairment  of  the  obligation  of  the  con- 
tract made  by  the  plaintiffs  with  the  defend- 
ant, inasmuch  as  the  statute  was  enacted 
long  before  the  contr&ct  was  entered  into. 
Nor  is  the  law  under  review  such  a  r^ula- 
tion  of  ccMumerce  among  the  several  states 
as  to  be  violative  of  that  clause  of  the  Con- 
stitution of  the  United  States  which  grants 
to  Congress  the  exclusive  right  to  rebate 
commerce  among  the  several  states.  While 
a  regulation  of  the  character  set  forth  in  the 
statute  under  consideration  mighty  in  some 
remote  degree,  bear  upon  the  matter  of  inter- 
state commerce,  it  is  in  no  sense  such  a  regn- 
lation  of  that  commerce  as  that  the  state 
would  be  inhibited  from  making  it.  In  a 
broad  sense,  any  regulation  which  touches 
at  all  persons  or  instrumentalities  engaged 
in  interstate  commerce  would  be  a  r^^- 
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tion  of  that  commercse.  Still  many  sueh 
statutes  have  heen  held  not  to  encroaeh  upon 
the  right  of  Congress  to  control  the  mat- 
ter of  commerce  among  the  several  states. 
See  in  this  oonnectkm,  Sherlock  v.  Ailing, 
93  U.  S.  99,  23  L.  ed.  819;  Smith  y.  Ala- 
bama, 124  U.  S.  465,  31  L.  ed.  608,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564 ;  Chicago, 
M.  d  8t.  P,  R,  Co,  V.  Solan,  169  U.  S.  133, 
42  L.  ed.  688,  18  Sup.  Ct.  Rep.  289;  Rich- 
mond d  A.  R,  Co.  Y,  R.  A.  Patterson  Tobacco 
Co.  169  U.  S.  311,  42  L.  ed.  759,  18  Sup.  Ct 
Rep.  335;  St,  Joseph  d  G.  I.  R.  Co,  v.  Palm- 
er, 38  Neb.  463,  22  L.  R.  A.  335,  4  Inters. 
Com.  Rep.  494,  66  N.  W.  957;  Hart  ▼.  Chi- 
cago d  N^  W.  R,  Co,  69  Iowa,  485,  29  N.  W. 
597;  (fulf,  C,  d  S,  F,  R,  Co,  v.  Crossman 
Bros,  11  Tex.  Civ.  App.  622,  33  S.  W.  290; 
Williams  v.  Fears,  110  Ga.  584,  50  L.  R.  A. 
686,  36  S.  E.  699,  Affirmed  in  179  U.  S.  270, 
46  L.  ed.  186,  21  Sup.  Ct.  Rep.  128. 

2.  Having  reached  the  conclusion  that 
the  demurrer  was  properly  overruled,  it  be- 
comes necessary  to  determine  whether  the 
court  erred  in  refiising  to  grant  a  new  trial. 
Complaint  is  made  that  the  court  erred  in 
exeluding  the  evidence  of  the  plaintiff  Mur- 
phey  to  the  effect  that  the  fruit  shipped  be- 
longed to  his  wife.  There  was  no  error  in 
excluding  this  evidence.  The  plaintiffs  were 
the  shippers.  They  were  the  persons 
with  whom  the  contract  of  affreightment  was 
made.  They  were  the  consignors;  and  it  is 
well  settled  that  the  shipper  or  consignor 
can  bring  an  action  against  the  carrier  for  a 
breadi  of  the  contract  of  affreightment, 
without  reference  to  whether  the  shipper  has 
any  property,  either  general  or  special,  in 
the  g^xxis  shipped.  See  Carter  v.  Southern 
R,  Co.  Ill  Ga.  38,  50  L.  R.  A.  354,  36  S.  £. 
308.  In  Lockhart  v.  Western  d  A,  R,  Co.  73 
Ga.  472,  54  Am.  Rep.  883,  the  plaintiff  was 
not  only  not  the  shipper,  but  had  no  inter- 
est whatever  in  the  goods.  The  act  under 
which  this  suit  is  brought  gives  the  right  of 
action  in  terms  to  the  shipper,  and  provides 
that  the  carrier  shall  be  liable  for  the  value 
of  the  goods  lost  or  damaged  in  the  same 
manner  and  to  the  same  extent  as  if  the  loss 
or  damage  occurred  on  its  own  line.  As  the 
shipper  had  the  right,  in  the  event  of  loss  or 
damage  on  its  own  line,  to  bring  an  action 
against  the  carrier  under  the  contract,  un- 
der the  statute  the  shipper  had  a  right  to 
bring  an  action  against  the  initial  carrier 
upon  its  failure  to  comply  with  the  terms 
of  the  statute.  Of  course,  when  the  ship- 
per recovers,  he  will  hold  the  recovery  in 
trust  for  the  true  owner,  and  there  can  be 
no  additional  recovery  by  the  owner  under 
this  statute. 

3.  It  is  contended,  further,  that  the  court 
erred  in  rejecting  certain  evidence,  consist- 
ing of  correspondence  between  the  clhim 
agent  of  the  defendant  and  officers  and 
agents  of  the  lines  over  which  the  grapes 
were  transported  from  Barnes ville,  Georgia, 
to  Omaha,  Nebrajska,  the  correspondence  con- 
sisting of  letters  and  telegrams;  and  also 
the  evidence  of  the  claim  agent  that  he  had 
charge  of  the  tracing  of  the  freight  in  eoo- 
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troversy ;  that  he  instituted  the  search  asked 
for  by  the  plaintiffs;  that  he  offered  them 
the  information  whieh  he  had  obtained  just 
one  day  after  the  expiration  of  the  thirty 
days  reauirod  by  the  law,  and  that  it  was 
utterly  impossible  to  have  sooner  obtained 
the  information.  While  the  evidence  offered 
showed  a  mass  of  correspondence  by  wire 
and  by  mail,  we  cannot  sav  that  the  evi- 
dence would  have  authorized  a  finding  that 
it  was  impossible  for  the  defendant  to  have 
obtained  the  information  within  thirty 
days.  The  company  seems  to  have  obtained 
the  infonnation,  or  at  least  a  portion  of  it» 
within  thirty-one  days,  and  it  would,  in- 
deed, be  a  strain  to  say  that  it  was  a  matter 
of  impossibility  to  have  obtained  it  earlier 
than  this.  In  these  days,  when  so  much  can 
be  accomplished  in  so  short  a  time,  and  when 
those  in  charge  of  the  affairs  of  the  great 
railways  of  the  country  are  in  thorough  com- 
munication with  each  other  by  the  use  of 
their  own  lines  of  telegraph  as  well  as  the 
lines  of  regular  telegraph  companies,  it  does 
seem  to  us  to  be  an  extraordinary  claim  to 
be  made  in  behalf  of  such  companies  that  it 
is  an  impossibility,  with  all  of  the  means  at 
their  command,  to  locate  the  place  at  which 
a  car  load  of  freight  was  lost  or  damaged  in 
transit  from  G^rgia  to  Nebraska,  when 
such  car  can  be  transportated  between  the  two 
points  within  four  or  five  days.  If  such  im- 
possibility exists,  it  is  evidence  only  that 
those  in  charge  of  the  affairs  of  the  com- 
pany have  either  not  sufficient  employees  to 
transact  the  business  required  of  thft  com- 
panies, or  the  system  by  which  they  operate 
is  defective  at  some  point.  We  have  reached 
the  conclusion  that  the  statute  is  a  reason- 
able regulation,  and  the  companies  who  are 
amenable  to  it  must  adopt  some  system  by 
which  the  statute  can  be  complied  with;  es- 
pecially so  when  there  can  be  no  question 
that  it  is  within  the  power  of  the  company 
to  adopt  a  system  by  which  the  informa- 
tion can  be  obtained  within  the  time  fixed  by 
law.  It  may  be  said  that  the  ruling  we 
now  make  imposes  a  very  great  burden  upon 
railroad  companies.  Railroad  companies  are 
not  required  to  issue  through  bills  of  lading 
beyond  their  own  lineB,  and  if  they  do  not 
desire  to  bear  the  burden  incident  to  through 
bills  of  lading  of  this  kind,  the  remedy  is  in 
their  own  hands.  If  a  case  should  arise 
where  it  appeared  that  it  was  really  impos- 
sible for  the  initial  carrier  to  secure  the 
information  within  the  time  fixed  by  the 
statute,  another  and  quite  a  different  ques- 
tion from  the  one  now  before  us  would  be 
presented.  The  evidence  offered  in  the  pres- 
ent case  did  not  make  out  a  case  of  impos- 
sibility under  any  view  of  it.  It  simply 
demonstrated  that  the  system  of  the  defend- 
ant was  inadequate;  and  railroad  companies, 
like  everyone  else,  must  adapt  their  systems 
of  business  to  the  law  of  the  land. 

4.  The  forgoing  discussion  disposes  of 
all  of  the  grounds  of  the  motion  for  a  new 
trial  that  require  special  notice.  The  re- 
quests to  charge  were  properly  refused,  and 
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the  portions  of  the  charge  complained  of 
were  not  erroneous  for  any  of  the  reasons 
set  forth  in  the  motion.  Counsel  stated  in 
the  argument  that  they  did  not  raise  any 
question  as  to  the  amount  of  the  verdict,  nor 
is  there  anything  in  their  briefs  in  reference 
to   this   subject     We  find   no  error  which 


would  have  required  the  judge  to  grant  & 
new  trial. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Sinuaoiis, 
Ch.  J.,  disqualified,  and  LmnpUn,  P.  J., 
absent  on  account  of  sickness. 
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Appt., 
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1.  A  municipal  corporation  baa  poorer 
to  stlpnlate  as  to  the  ntaxlmnm  rates 

to  be  charged  by  a  gas  company  when  allow- 
ing It  to  lay  pipes  In  the  streets,  under  a 
statute  giving  It  exclusive  power  over  Its 
streets,  highways,  and  alleys. 

S.  A  sas  conapany,  ^'blle  enjoylnir  a 
contract  permitting  It  to  lay  pipes  in 
tbe  streets  of  a  city,  cannot  attack  the 
po>wer  of  the  city  to  stipulate  in  the  con- 
tract as  to  the  marlmum  rates  to  be  charged 
for  gas. 

8,  A  municipal  corporation  may,  for 
tbe  protection  of  tbe  dtlsens,  main- 
tain an  action  to  enjoin  a  gas  company 
from  violating  Its  contract  as  to  the  maxi- 
mum rate  to  be  charged  for  gas  In  consider- 
ation of  receiving  permission  to  place  mains 
In  the  streets,  although  the  municipality  It- 
self Is  not  a  consumer,  and  its  rights  in  Its 
municipal  capacity  are  therefore  n«t  af- 
fected. 

4.  Tbe  avoidance  of  a  mnltiplldty  of 
snits  will  arive  equity  Jurisdiction 
of  a  suit  by  a  municipal  coiporation  to  en- 
join a  company  which  has  laid  gas  mains  In 
Its  streets  from  violating  Its  contract  as  to 
maximum  rates,  where  It  Is  entitled  to  nom- 
inal damages  at  law,  and  each  inhabitant  has 
a  right  of  action  to  vindicate  his  rights. 

5.  Injunction  will  lie  to  prevent  a  gas  com- 
pany which  has  laid  its  mains  Ln  a  city 
street  from  violating  its  contract  as  tx>  max- 
imum rates  which  It  will  charge. 

^  A  municipal  corporation  vrbicb  bas 
made  a  contract  witb  a  aras  company 
laying  pipes  in  its  streets  as  to  the  maxi- 
mum rates  to  be  charged  may  maintain  an 
action  to  enforce  the  contract  as  a  trustee 
of  an  express  trust,  under  a  statute  allow- 
ing action  by  such  trustees,  and  providing 
that  the  term  "trustee"  shall  be  construed 
to  include  a  person  with  whom,  or  in  whose 
name  a  contract  Is  made  for  the  benefit  of  an- 
other. 

T.  Public  contracts  sbould  be  con- 
strued liberally    In   favor   of   the   public 


8.     A     motion     to     modify     tbe     decree 

cannot  be  considered  on  appeal,  where  it  was 
not  made  a  part  of  the  record. 

(Febmary  18,  1903.) 


APPEAL  by  defendant  from  a  judgmmt 
of  the  Circuit  Court  for  Randolph 
County  in  favor  of  plaintiff  in  a  suit  to  en- 
join the  violation  of  a  contract.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  BiaglLam  Sb  Lox&s,  for  appel- 
lant: 

Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except 
as  provided  by  statute. 

Burns's  Rev.  Stat.  1901.  §§  251,  252,  270; 

1  Works,  PI.  &  Pr.  §§  3(5,  37  98;  Woolens, 
Trial  Procedure,  S§  286-288,  442,  p.  106; 
15  Enc,  PI.  &  Pr.  p.  663;  Day  v.  Patterson, 
18  Ind.  117;  Devol  v.  Mcintosh,  23  Ind.  529; 
Cross  V.  Truesdale,  28  Ind.  45 ;  Davis  v.  Cal- 
loway, 30  Ind.  112,  95  Am.  Dec.  671;  Math- 
exes  V.  Ritenour,  31  Ind.  31:  Miller  v.  BiU- 
ingsly,  41  Ind.  489;  Reddick  v.  Keesling,  129 
Ind.  128,  28  N.  E,  316;  Frenzel  v.  Miller,  37 
Ind.  1,  10  Am.  Rep.  62 :  Stevens  v.  Flanna- 
ga/n,  131  Ind.  122,  30  N.  E.  898;  Copeland  v. 
Summers,  138  Ind.  219,  35  N.  E.  514,  37  N. 
E.  971;  Reynolds  v.  Louisville,  N.  A.  d  C. 
R.  Co.  143  Ind.  579.  40  N.  E.  410;  Bowser  v. 
Mattler,  137  Ind.  649,  35  N.  E.  701,  36  N.  E. 
714;  Rowlings  v.  Fuller,  31  Ind.  255;  Dif- 
fendcrfer  v.  Scott,  5  Ind.  App.  243.  32  N.  E. 
87 ;  Kahn  v.  Qavit,  23  Ind.  App.  274,  55  N. 
E.  268;  Wcstfield  Gas  d  Mill.  Co.  v.  Menden- 
hall,  142  Ind.  542,  41  N.  E.  1033;  LewisviUe 
Natural  Gas  Co.  v.  State,  135  Ind.  49,  21 
L.  R,  A.  734,  34  N.  E.  702;  Sullivan  v. 
Phillips,  110  Ind.  320,  11  N.  E.  300;  Tate  v. 
Ohio  d  M.  R.  Co.  10  Ind.  174,  71  Am.  Dec, 
309;  Smock  v.  Brush,  62  Ind.  166;  Mand- 
love  v.  Ijewis,  9  Ind.  194;  Moore  v.  Jack- 
son, 35  Ind.  360. 

If  the  interest  of  parties  in  court  and 
those  absent  are  so  interwoven  with  each 
other  that  no  decree  can  be  made  affecting 
the  one  without  equally  operating  upon  the 
other,  then  the  absent  persons  are  indispen- 


NoTE. — ^As  to  the  power  of  a  municipal  cor- 
poration to  regulate  the  rates  to  be  charged 
for  gas,  see  also,  in  this  series,  RuShville  v. 
Rushville  Natural  Gas  Co.  (Ind.)  16  L.  R.  A. 
321 ;  Lewlsville  Natural  Gas  Co.  v.  State  (Ind.) 
21  L.  R.  A.  734 ;  and  Re  Pry  or  (Kan.)  29  L.  R. 
A.  398. 

As  to  municipal  regulation  of  street-railway 
fares,  see  Sternberg  v.  State  (Neb.)  19  L.  R. 
A.  670,  and  cases  in  note  thereto;  People  ea 
60  L.  R.  A. 


rel.  Jackson  v.  Suburban  R.  Co.  (111.)  49  L.  R. 
A.  660 ;  and  Chicago  Union  Traction  Co.  t. 
Chicago  (111.)  59  L.  R.  A.  631. 

As  to  municipal  power  to  Impooe  condltlans 
when  giving  consent  to  railway  in  street,  see 
Galveston  &  W.  R.  Co.  v.  Galveston  (Tex.)  36 
L.  R.  A.  33,  and  note;  Rice  v.  Detroit.  Y.  ft 
A.  A.  R.  Co.  (Mich.)  48  L.  R.  A.  84,  and  Peo- 
ple ex  rel.  Jackscn  v.  Suburban  R.  Co.  (III.)  49 
L.  R.  A.  660. 
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sable  parties,  without  whom  the  court  can- 
not proceed,  and,  as  a  consequence,  will  re- 
iuse  to  entertain  the  suit. 

Cole  Silver  Min.  Co.  v.  Virginia  d  O.  H, 
Water  Co.  1  Sawy.  685,  Fed.  Cas.  No.  2,990. 

Incorporated  cities  have  power  to  grant 
to  any  person  or  corporation  the  right  to 
lay  pipes  in  the  streets  and  alleys  for  the 
purpose  of  supplying  the  inhabitants  thereof 
with  gas. 

Bums's  Rev.  Stat.  1901,  §  3547,  Acts  1881, 
p.  103. 

These  powers  such  cities  can  exercise,  but 
they  can  exercise  only  the  powers  expressly 
granted  by  statute,  and  those  necessarily 
and  fairly  implied  in  the  powers  expressly 
granted,  and  essential  and  indispensable  to 
the  declared  objects  and  purposes  of  the 
■corporation. 

Nohlesville  v.  Nohleaville  Gas  d  Improv, 
Co.  157  Ind.  162,  60  N.  E.  1032;  Letcisville 
Natural  Oaa  Co.  v.  State,  135  Ind.  49,  21 
L.  R.  A.  734,  34  N.  E.  702;  Champer  v. 
Greencastley  138  Ind.  339,  24  L.  R.  A.  768, 
35  N.  E.  14;  Rowland  v.  Oreenksastle  (Ind.) 
58  N.  E.  1031;  LaFayette  v.  Cox,  5  Ind.  38, 
Kyle  V.  Malin,  8  Ind.  34;  Reese,  Ultra  Vires, 
§§  12,  19,  55,  69;  Dill.  Mun.  Corp.  3d.  ed. 
|§  55,  89;  15  Am.  A  Eng.  Enc.  Law,  §  19,  p. 
1039;  2  Kent,  Com.  p.  275;  Smith  v.  yew- 
hem,  70  N.  C.  14,  16  Am.  Rep.  766;  Spauld- 
ing  V.  Lowell,  23  Pick.  71;  Cook  County  v. 
McCrea,  93  111.  236;  Thornton,  Municipal 
Law,  subs.  3,  §  3106,  p.  112. 

A  corporation  assumes  to  do  that  which 
the  statute  has  not  conferred  the  power  to 
^o.  Its  assumption  of  power  is  void;  the 
act  is  a  nullity;  the  contract  is  ultra  vires. 
The  statute  is  the  measure  of  the  corpora- 
tion's power. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  25  L.  ed.  950;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  S.  24,  35 
L.  ed.  55,  11  Sup.  Ct.  Rep.  478;  Chicago,  R. 
I.  d  P.  R.  Co.  V.  Union  P.  R.  Co.  47  Fed.  15; 
Head  V.  Providence  Ins.  Co.  2  Cranch,  127, 
2  L.  ed.  229;  People  ew  rel.  Atty.  Oen.  v. 
Utica  Ins.  Co.  15  Johns.  358,  8  Am.  Dec. 
243;  Bank  of  Augusta  v.  Earle,  13  Pet,  519, 

10  L.  ed,  274;  Perrine  v.  Chesapeake  d  D. 
Canal  Co.  9  How.  172,  13  L.  ed.  92;  Pearce 
v.  Madison  d  I.  R.  Co.  21  How.  441,  16  L. 
ed.  184;  Hood  v.  New  York  d  N.  H,  R.  Co. 
22  Conn.  502;  Davis  v.  Old  Colony  R.  Co. 
131  Mass.  258,  41  Am.  Rep.  221;  Colman  v. 
Eastern  Counties  R.  Co.  10  Beav.  1;  East 
Anglian  R.  Co.  v.  Eastern  Counties  R.  Co. 

11  C.  B.  775;  Ashury  R.  Carriage  d  Iron 
Co.  V.  Riche,  L.  R.  7  H.  L.  653;  Atty.  Oen. 
v.  Oreat  Eastern  R.  Co.  L.  R.  5  App.  Cas. 
473;  Small  v.  Smith,  L.  R.  10  App.  Cas. 
119;  Baroness  Wenlock  v.  River  Dee  Co.  L. 
H.  10  App.  Cas.  354 ;  Trevor  v,  Whitworth, 
L.  R.  12  App.  Cas.  409;  National  Home 
Bldg.  d  L.  Asso.  v.  Home  Sav.  Bank,  181 
111.  35,  54  N.  E.  619;  Oregon  R.  d  Nav.  Co. 
v.  Oregonian  R.  Co.  130  U.  S.  1,  32  L.  ed. 
837,  9  Sup.  Ct.  Rep.  409;  People  ex  rel. 
Peahody  v.  Chicago  Gas  Trust  Co.  130  111. 
286,  8  L.  R.  A.  497,  22  N.  E.  798. 

There  is  a  clear  difference  between  acts  of 
officers  of  a  corporation,  municipal  or  prl- 
60  L.  R.  A. 


vate,  committed  without  authority  from  the 
corporation,  and  acts  of  the  corporation  it- 
self. The  term  ultra  vires  is  used  indiscrim- 
inately, and  applies  to  both  classes  of  acts. 
In  its  legitimate  sense  it  applies  only  to 
such  acts  as  are  beyond  the  powers  of  the 
corporation  itself. 

Reese,  Ultra  Vires,  §  17;  Camden  d  A.  R. 
Co.  V.  May's  Landing  d  E.  H.  City  R.  Co. 
48  N.  J.  L,  530,  7  Atl.  523. 

All  powers  not  ^iven  a  corporation,  mu- 
nicipal or  private,  in  a  direct  and  unmistak- 
able manner,  are  withheld. 

Nohlesville  v.  Nohlesville  Gas  d  Improv. 
Co.  157  Ind.  162,  60  N.  E.  1032;  Rowland  v. 
Greencastle  (Ind.)  58  N.  E.  1031;  Lewisville 
Natural  Gas  Co.  v.  State,  135  Ind.  61,  21 
L.  R.  A.  734,  34  N.  E.  702;  Anderson  v. 
O'Connor,  98  Ind.  168;  Reese,  Ultra  Vires, 
§  10;  Oregon  R.  d  Nav.  Co.  v.  Oregonian  R. 
Co.  130  U.  S.  26,  32  L.  ed.  842,  9  Sup.  Ct. 
Rep.  409;  Com.  v.  Erie  d  N.  E.  R.  Co.  27 
Pa.  351,  67  Am.  Dec.  471;  Morris  d  E.  R. 
Co.  V.  Sussex  R.  Co,  20  N.  J.  Eq.  542 ;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep. 
478;  People  ex  rel.  Peahody  v.  Chicago  Gcw 
Trust  Co.  130  111.  286,  8  L.  R.  A.  497,  22  N. 
E.  798;  National  Home  Bldg.  d  L.  Asso.  v. 
Home  Sav.  Bank,  181  111.  35,  54  N.  E,  619. 

The  right  of  a  city  is  limited  to  the  con- 
trol of  the  supply  and  distribution  of  nat- 
ural gas,  and  to  require  sas  companies  "to 
pay  a  reasonable  license  for  such  franchise 
and  privilege"  as  it  sees  fit  to  grant  them. 
No  right  exists  to  fix  maximum  prices  which 
citizens  shall  pay  for  their  fuel  and  lights. 

Burns's  Rev.  Stat.  1901,  §§  3547,  3623, 
4306,  4583,  5056;  Nohlesville  v.  Nohlesville 
Gas  d  Improv.  Co.  157  Ind.  162,  60  N.  E. 
1032;  Lewisville  Natural  Gas  Co.  v.  State, 
135  Ind.  49,  21  L.  R.  A.  734,  34  N.  E.  702; 
Crowder  V.  Sullivan,  128  Ind.  486,  13  L.  R. 
A.  647,  28  N.  E.  94;  Citizens'  Gas  d  Min.  Co. 
V.  Elwood,  114  Ind.  332,  16  N.  E.  624;  Crww- 
fordsville  v.  Braden,  130  Ind.  149,  14  L.  R. 
A.  268,  28  N.  E.  849;  Indianapolis  v.  Con- 
sumers' Gas  Trust  Co.  140  Ind,  107,  27  L. 
R.  A.  514,  39  N.  E.  433;  State  ex  rel.  St. 
Louis  V.  Laclede  Gaslight  Co.  102  Mo.  472, 
14  S.  W.  974,  16  S.  W.  383;  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  d  H.  P.  d 
Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516,  6  Sup. 
Ct.  Rep.  252;  2  Kent,  Com.  p.  275;  15  Am. 
&  Eng.  Enc.  Law,  §  19,  p.  1039. 

The  test  of  the  validity  of  a  municipality's 
contracts  is  not  that  the  other  contracting 
party  was  under  no  disability,  but  it  is 
whether  the  thing  contracted  for  will  pro- 
mote or  aid  in  local  government. 

Hamilton  v.  Shelhyville,  6  Ind.  App.  538, 
33  N.  E.  1007 ;  Ft.  Wayne  v.  Lehr,  88  Ind. 
62;  Manhattan  Trust  Co.  v.  Dayton,  8  C.  C. 
A.  140,  10  U.  S.  App.  588,  59  Fed.  327; 
Detroit  v.  Detroit  City  R.  Co.  66  Fed.  867; 
Higgins  v.  San  Diego,  118  Cal.  524,  45  Pac. 
824,  50  Pac.  670 ;  Dawson  v.  Dawson  Water- 
works Co.  106  Ga.  696,  32  S.  E.  29;  Carter 
V.  Duhuquc,  35  Iowa,  416;  McPherson  v. 
Foster  Bros.  43  Iowa,  48,  22  Am.  Rep.  215; 
Leavenwoith  v.  Rankin,  2  Kan.  357 ;  Nichol- 
asville  Water  Co.  v.  Nicholasville,  18  Ky.  L. 
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Rep.  592,  36  S.  W.  549,  38  S.  W.  430;  Fow 
V.  New  OrUans,  12  La.  Ann.  154,  68  Am. 
Dec.  766;  Sang  v.  Duluth,  58  Minn.  81,  59 
N.  W.  878;  Cha^ka  y.  Hedman,  53  Minn.  525, 
55  N.  W.  737 ;  Sawton  v.  8t.  Joseph,  60  Mo. 
153;  Atlantic  City  WatertDorka  Co,  v.  Read, 
50  N.  J.  L.  665,  15  Atl.  10;  McDonald  v. 
New  York,  1  Hun,  719;  Kemitz  v.  Long 
Uland  City,  50  Hun,  428,  3  N.  Y.  Supp.  144; 
Wellston  V.  Morgan,  59  Ohio  St.  147,  52  N. 
E.  127;  Guthrie  v.  Territory,  1  Okla.  188,  21 
L.  R.  A.  841,  31  Pac.  190;  Blaokhumy,  Okla- 
homa  City,  I  Okla.  292,  31  Pac.  782,  33  Pac. 
708;  Winchester  v.  Redmond,  93  Va.  711,  25 
S.  £.  1001;  Abernethy  v.  Medical  Lake,  9 
Wash.  112,  37  Pac.  306;  Perry  v.  Superior 
City,  26  Wis.  64. 

The  acoeptanoe  of  an  ultra  vires  city  ordi- 
nance fixing  maximum  rates  to  be  charged 
third  parties  by  a  gas  company  does  not  in- 
vest the  city  with  any  new  power,  nor  does 
it  invest  it  with  any  authority  to  pass  the 
same  as  an  ordinance,  or  make  it  a  valid 
contract.  A  power  which  the  state  has  not 
conferred  upon  a  municipality  cannot  be 
granted  or  supplied  by  a  gas  company.  The 
creature  gets  its  powers  from  the  creator. 

Reese,  Ultra  Vires,  S§  46,  59,  60,  69-71, 
76,  78,  89,  174,  194,  217,  218;  Thomas  v. 
West  Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed. 
960;  Oregon  R.  d  Nav,  Co.  v.  Oregonian  R. 
Co.  130  U.  S.  1,  32  L.  ed.  837,  9  Sup.  Ct. 
Rep.  409;  Central  Transp.  Co.  v.  Pullman^s 
Palace  Car  Co,  139  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct  Rep.  478;  National  Home  Bldg. 
d  L.  Asso.  V.  Home  Sav.  Bank,  181  111.  35, 
54  N.  E.  019;  East  St.  Louis  v.  East  St. 
Louis  Gaslight  d  Coke  Co.  98  111.  432,  38 
Am.  Rep.  97;  Buckeye  Marble  d  Freestone 
Co.  V  Harvey,  92  Tenn.  115,  18  L.  R.  A.  252, 
20  S.  W.  427 ;  Nohlesville  v.  Nohlesville  Oas 
d  Improv.  Go.  157  Ind.  162,  60  N.  E.  1032. 

If  every  citizen  and  ffas  company  in  Mun- 
cie  declared  his  desire  that  the  city  make  the 
contract  in  question,  and  acquiesced  therein, 
and  the  legislature  had  not  vested  the  city 
with  power  to  make  it,  such  contract  would 
be  void. 

Ashury  R.  Carriage  d  Iron  Co.  v.  Riche, 
L.  R.  7  H.  L.  653. 

Our  statute  authorizes  the  creation  of  vol- 
untary associations  for  the  purpose  of  sink- 
ing and  operating  gas  wells,  and  provides 
that  they  may  sell  the  product  of  such  wells. 
This  power  of  sale  carries  with  it  the  power 
to  fix  prices  with  its  consumers  who  buy 
from  it. 

Bums's  Rev.  Stat.  1901,  §  4583,  subs.  11; 
State  ew  rel.  St.  Louis  v.  Laclede  Guslight 
Co.  102  Mo.  472,  14  S.  W.  974,  15  S.  W.  383; 
St.  Louis  V.  St.  Louis  Gaslight  Co.  70  Mo. 
69;  St.  Louis  Gaslight  Co.  v.  St.  Louis,  86 
Mo.  495 ;  New  Orleans  Gaslight  Co.  v.  Louis- 
iana Light  d  H.  P.  d  Mfg.  Co.  115  U.  S. 
650,  29  L.  ed.  516,  6  Sup.  Ct  Rep.  252. 

When  a  plaintiff  sedcs  injunctive  relief 
against  the  commission  or  continuance  of  an 
act,  he  must  allege  and  prove  such  facts  as 
show  that  he  will  be  greatly  injured  if  such 
act  is  committed  or  continued. 

Bums's  Rev.  Stat  1901,  §  1162;  Champ  v. 
Kendrick,  130  Ind.  549,  30  N.  E.  787 ;  Xenia 
60  L.  R.  A. 


Real  Estate  Co.  y.  Maey,  147  Ind.  568,  47  N. 
E.  147;  Erwin  v.  Fulk,  94  Ind.  235;  Co»  t. 
Louisville,  N.  A.  d  C.  R,  Co.  48  Ind.  178. 

An  injuuction  will  not  be  decreed  against 
a  natural  gas  company  at  the  suit  of  a 
borough  and  customers  of  the  company  to 
restrain  it  from  increasing  its  charges. 

Ohio  Valley  Gas  Co.'s  Appeal,  1  Mon- 
aghan,  97;  Allegheny  Heating  Go's  Appeal, 
1  Monaghan,  91. 

Messrs.  Frank  Ellis  and  WanMv  ft 
Brady,  for  appellee : 

The  cities  of  Indiana  at  the  time  of  ajh 
pellee's  grant  to  appellant  possessed  "exclu- 
sive power  over  the  streets,  highways,  alleys, 
and  bridges"  within  their  limits. 

2.  Ind.  Rev.  Stat  1901,  S  3623;  Indian- 
apolis d  C.  R.  Co.  V.  State,  37  Ind.  489; 
Wood  V.  Mcars,  12  Ind.  515,  74  Am.  Dec 
222;  Macy  v.  Indianapolis,  17  Ind.  267; 
Citizens*  Gas  d  Min.  Co.  v.  Elwood,  114  Ind. 
332,  16  N.  E.  624. 

The  streets  of  a  city  or  town  cannot  be 
used  by  a  gas  company  without  the  ccmsent 
of  such  municipality. 

Citizens*  Gas  d  Min.  Co.  v.  Elwood,  114 
Ind.  332,  16  N.  E.  624 ;  Indianapolis  ▼.  Con- 
sumers' Gas  Trust  Co.  140  Ind.  107,  27  L. 
R.  A.  514,  39  N.  E.  433;  NoblesviUe  v. 
Noblesville  Gas  d  Improv.  Co.  167  Ind.  162, 
60  N.  E.  1032. 

The  grant  of  such  a  privil^pe,  when  ac- 
cepted, constitutes  a  contract  between  the 
city  and  the  company. 

Western  Paving  d  Supply  Co.  v.  Citizens' 
Street  R.  Co.  128  Ind.  525,  10  L.  R.  A.  770, 
26  N.  E.  188,  28  N.  E.  88;  State  ex  reL 
Keith  V.  Michigan  City,  138  Ind.  455,  37  N. 
E.  1041 :  Cambria  Iron  Co.  ▼.  Union  Trust 
Co.  154  Ind.  291,  sub  nom.  Union  Trust  Co. 
V.  Richmond  City  R.  Co.  48  L.  R.  A.  41,  55 
N.  E.  745.  56  N.  E.  666. 

A  municipality  is  not  limited  merely  to 
granting  or  refusing  such  a  franchise,  but 
may  make  its  grant  on  any  terms  and  con- 
ditions not  contrary  to  law. 

Indianapolis  v.  Consumers*  Gas  Trust  Co. 
140  Ind.  107,  27  L.  R.  A.  514,  39  N.  E.  433; 
Westfield  Gas  d  Mill.  Co.  v.  MendenhaU,  142 
Ind.  538,  41  N.  E.  1033;  Logansport  d  W. 
V.  Chs  Co.  V.  Peru,  89  Fed.  185 ;  Coverdale 
V.  Edwards,  155  Ind.  374,  58  N.  E.  495; 
Noblesville  v.  Noblesville  Gas  d  Improv.  Co. 
157  Ind.  102,  60  N.  E.  1032;  2  Dill.  Mun. 
Corp.  4th  ed.  §  706;  Elliott,  Roads  ft  Streets, 
2d  ed.  §  743. 

A  company  to  which  a  franchise  is  grant- 
ed by  a  municipality  is  not  bound  to  accept 
the  same,  but,  if  it  elect  to  accept,  it  cannot 
refuse  to  comply  with  the  terms  and  con- 
ditions attached  thereto. 

Westfield  Gas  d  Mill.  Co.  v.  MendenhaU, 
142  Ind.  538,  41  N.  E.  1033;  Logansport  d 
W.  y.  Gas  Co.  V.  Peru,  89  Fed.  185;  Nobles- 
ville V.  Noblesville  Gas  d  Improv.  Co.  157 
Ind.  162,  60  N.  E.  1032;  Coverdale  v.  Ed- 
wards, 155  Ind.  374,  58  N.  E.  495. 

As  a  term  or  condition  of  the  grant  to  a 
gas  company  of  the  right  to  lay  its  pipes  in 
city  streets,  the  granting  municipality  may 
establish,  or  may  reserve  the  right  to  es- 


1908. 


MuiTciE  Natural  Gas  Co.  v.  Muncie. 


885 


tablUh,  the  znaximum  prices  at  which  gas 
may  be  soid  to  private  consumers. 

Wesifield  Qaa  d  MUL  Co.  v.  Mendenhall, 
142  Ind.  538,  41  N.  E.  1033;  Nohlesville  v. 
Noblesville  Gas  d  Improv.  Co.  157  Ind.  162, 

60  N.  E.  1032;  Loganaport  d  W,  F.  Gas  Co. 
V.  Peru,  89  Fed.  185;  Indiana  Natural  d 
Illuminating  Gas  Co.  v.  State,  158  Ind.  516, 
57  L.  R.  A.  761,  63  N.  E.  220. 

Establishing  such  a  condition  is  an  exer- 
cise of  the  contractual,  not  the  l^isiative, 
power  of  the  city. 

Nohle8ville  v.  Nohleaville  Gaa  d  Improv. 
Co.  157  Ind.  162,  60  N.  E.  1032;  Indianapolia 
V.  Consumers'  Gas  Trust  Co.  140  Ind.  107, 
27  L.  R.  A.  514,  39  N.  E.  433;  Indianapolis 
V.  Indianapolis  Gaslight  d  Coke  Co.  66  Ind. 
396;  Logansport  d  W.  V.  Gas  Co.  v.  Peru, 
89  Fed.  185. 

The  power  of  a  city  to  fix  by  contract  the 
rates  at  which  gas  shall  be  sold  is  implied 
from  its  exclusive  power  over  city  streets, 
its  express  power  by  contract  or  ordinance 
to  erant  the  use  of  its  streets  to  gas  com- 
panies, and  its  general  power  to  protect  and 
preserve  the  property  of  its  citizens. 

Crawfordsville  v.  Braden,  130  Ind.  149, 
14  L.  R.  A.  268,  28  N.  E.  849;  Jacksonville 
Electric  Light  Co.  v.  Jacksonville,  36  Ma. 
229,  30  L.  R.  A.  540,  18  So.  677;  Indian- 
apolis V.  ^atnti,  151  Ind.  139,  41  L.  R.  A. 
337,  47  N.  E.  625,  51  N.  E.  80;  Central  Trust 
Co.  V.  Citisiens*  Street  R.  Co.  80  Fed.  218,  82 
Fed.  1;  Allegheny  v.  Millville  E.  d  8.  Street 
R.  Co.  159  Pa.  411,  28  Atl.  202;  Gaedeke  v. 
Staten  Island  Midland  R.  Co.  43  App.  Div. 
514,  60  N.  Y.  Supp.  598,  46  App.  Div.  219, 

61  N.  Y.  Supp.  290;  State  em  rel.  St.  Louis 
V.  Laclede  Gaslight  Co.  102  Mo.  472,  14  S. 
W.  974,  15  S.  W.  383. 

Even  if  such  contract  was  ultra  vires,  so 
far  as  it  attempted  to  fix  rates,  appellant, 
under  the  allegations  of  the  complaint,  would 
be  estopped  to  set  up  such  a  defense. 

State  Bd.  of  Agri.  v.  Citizens'  Street  R. 
Co.  47  Ind.  407,  17  Am.  Rep.  702;  Chicago 
d  A.  R.  Co.  V.  Derkes,  103  Ind.  520,  3  N.  E. 
239;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Flana- 
gan, 113  Ind.  488,  14  N.  E.  370;  "bright  v. 
Hughes,  119  Ind.  324,  21  N.  E.  907;  Bed- 
ford Belt  R.  Co.  V.  McDonald,  17  Ind.  App. 
492,  46  N.  E.  1022;  Voris  v.  Star  City  Bldg. 
d  L.  Asso.  20  Ind.  App.  630,  50  N.  E.  779; 
5  Thomp.  Corp.  §§  6015,  6024,  6026;  Clark, 
Corp.  pp.  171,  179,  180;  28  Am.  Law  Rev. 
405;  San  Diego  Land  d  T.  Co.  v.  National 
City,  74  Fed.  79. 

•The  fact  that  such  an  application  to  a 
court  of  equity  as  was  made  by  the  city 
of  Muncie  in  this  case  is  of  infrequent  oc- 
currence is  unimportant. 

Columbian  Athletic  Club  v.  State,  143 
Ind.  98,  28  L.  R.  A.  727,  40  N.  E.  914; 
State  V.  Ohio  Oil  Co.  150  Ind.  21.  47  L.  R. 
A.  627,  49  N.  E.  809;  Union  P.  R.  Co.  v. 
Chicago,  R.  1.  d  P.  R.  Co.  163  U.  S.  564,  41 
L.  ed.  265,  16  Sup.  Ct  Rep.  1173,  47  Fed. 
15;  Joy  V.  St.  Louis,  138  U.  S.  1,  34  L.  ed. 
843,  11  Sup.  Ct.  Rep.  243,  29  Fed.  546;  Re 
Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15  Sup. 
Ct.  Rep.  000,  64  Fed.  724;  Nashville,  C.  d  St. 
60  L.  R.  A. 


L.  R.  Co.  V.  McConnell,  82  Fed.  65;  United 
States  V.  Noi'th  Bloomfield  Gravel  Min,  Co, 
81  Fed.  243. 

It  is  a  condition  implied  in  every  grant  of 
corporate  franchises  that,  if  the  corporation 
seriously  violate,  to  the  public  injury,  the 
conditions,  express  or  implied,  of  such  grants 
such  franchises  may  be  forfeited  by  the 
state,  in  a  proceeding  brought  for  that  pur* 
pose. 

Eel  River  R.  Co.  v.  State,  155  Ind.  433, 
57  N.  E.  388;  State  ex  rel.  Snyder  v.  Port- 
land Natural  Gas  d  Oil  Co.  153  Ind.  483,  53 
L.  R.  A.  413,  53  N.  E.  1089;  Bank  of  Vin- 
cennes  v.  State,  1  Blackf.  267,  12  Am.  Dec 
234;  9  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
570,  571;  State  ex  rel.  Leese  v.  Atchison  d 
N.  R.  Co.  24  Neb.  143,  38  N.  W.  43;  5 
Thomp.  Corp.  §§  6609,  6644;  Com.  v.  Com- 
mercial Bank,  28  Pa.  383 ;  State  v.  Commer- 
cial Bank,  33  Miss.  474;  People  ex  rel.  Atty. 
Gen.  V.  City  Bank,  7  Colo.  226,  3  Pac.  214; 
Capital  City  Water  Co.  v.  State,  105  Ala. 
406,  29  L.  R.  A.  743,  18  So.  62. 

The  state  may,  instead  of  forfeiting  the 
corporate  franchises,  maintain  a  smt  in 
equity  to  enjoin  the  misuse  of  corporate 
powers  to  the  detriment  of  the  public. 

Columbian  Athletic  Club  v.  State,  143 
Ind.  98,  23  L.  R.  A.  727,  40  N.  E.  914; 
2  Pom.  Eq.  Jur.  §  1093 ;  Stockton  v.  Cen-  • 
tral  R.  Co.  50  N.  J.  Eq.  52,  17  L.  R.  A.  97, 
24  Atl.  964;  Pennsylvania  R.  Co.  v.  Com. 
(Pa.)  7  Atl.  368;  Gulf,  C.  d  S.  F.  R.  Co.  v. 
State,  72  Tex.  404,  1  L.  R.  A.  849,  10  S.  W. 
81;  Atty.  Gen.  v.  Chicago  d  N.  W.  R.  Co. 
35  Wis.  432. 

The  municipality  may  either  forfeit  the 
grant  and  eject  the  company  from  its  streets, 
or  it  may  maintain  a  suit  in  equity  to  com- 
pel the  corporation  to  cease  its  misuse,  and 
comply  with  the  terms  and  conditions  of 
the  grant. 

Farmers*  Loan  d  T.  Co.  v.  Galesburg,  133 
U.  S.  156,  33  L.  ed.  573,  10  Sup.  Ct.  Rep. 
316,  34  Fed.  675;  Palestine  Water  d  P.  Co. 
V.  Palestine,  91  Tex.  540,  40  L.  R,  A.  203, 
44  S.  W.  814;  W infield  v.  Winfield  Water 
Co.  51  Kan.  70,  32  Pac.  663;  Light,  Heat,  d 
Water  Co.  v.  Jackson,  73  Miss.  598,  19  So. 
771;  G^'and  Haven  v.  Grand  Ha/oen  Water- 
works, 99  Mich.  106,  57  N.  W.  1075;  Booth, 
Street  Railways.  §  52;  Burlington  v.  Bur- 
lifvgton  Water  Co.  86  Iowa,  266,  53  N.  W. 
246;  Manhattan  Trust  Co.  v.  Dayton,  8  C.  C. 
A.  140,  16  U.  S.  App.  688,  59  Fed.  327,  Af- 
firming  55  Fed-  181;  Toledo  v.  Northwest- 
cm  Ohio  Natural  Gas  Co.  6  Ohio  N.  P.  531; 
Bienville  Water  Supply  Co.  v.  Mobile,  112 
Ala.  260,  33  L.  R.  A.  59,  20  So.  742;  29  Am. 
&  Eng.  Enc.  Law,  20. 

Gillett,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  instituted  this  action  to  restrain 
appellant  from  violating  a  special  negative 
covenant  in  a  contract  between  said  parties 
regarding  the  maximum  price  of  natural  gas 
to  be  furnished  by  appellant  to  the  inhab- 
itants of  said  city.  The  amended  complaint 
was  in  two  paragraphs,  to  each  of  which  a 
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•d«3murrer  wajs  overruled.  Appellant  an- 
swered in  three  paragraphs,  one  of  which 
was  a  general  denial.  Demurrers  were  sus- 
taineil  to  the  other  paragraphs  of  answer. 
Upon  the  request  of  each  of  the  parties,  the 
court,  after  a  trial,  made  a  special  finding  of 
the  facts,  and  stated  its  conclusions  of  law 
thereon.  A  decree  was  rendered  in  favor  of 
Appellee. 

So  far  as  necessary  to  the  consideration 
of  this  case,  the  facts  so  found  specially  are, 
in  substance,  as  follows :  On  the  7th  day  of 
December,  1886,  appellee  passed  an  ordi- 
nance that  was  Oiccepted  by  appellant  on  the 
21st  day  of  December,  1886,  authorizing  ap- 
pellant to  construct  and  maintain  a  system 
of  pipes  beneath  the  streets  and  alleys  of 
said  city  for  the  purpose  of  furnishing  and 
-selling  natural  gas  to  its  inhabitants  gen- 
erally. The  12th  section  of  the  ordinance 
contained  the  following  proviso :  "Provided, 
that  in  no  case  shall  the  total  cost  to  such 
consumers  for  private  purposes  of  such  gas 
at  any  time  exceed  three  fourths  of  the  pres- 
ent current  price  of  wood  or  coal  for  fuel,  or 
of  artificial  gas  for  lighting;  that  the  price 
of  natural  gas  to  private  consumers  for 
heating  purposes  shall  be  regulated  by  a 
schedule  of  prices  submitted  by  the  board 
of  directors  to  tlie  common  council  of  said 
city  at  the  beginning  of  each  fiscal  year,  and 
that  said  company  shall  not,  in  any  man- 
ner or  for  any  purpose  whatever,  exceed  the 
prices  so  submitted  for  that  year,  which 
schedule  shall  not  exceed  the  price  above 
stated  in  this  section,  said  present  price  of 
wood  being  $2.50  per  cord;  of  anthracite 
coal,  $6  per  ton;  of  soft  coal,  $4  per  ton; 
and  of  artificial  gas,  $1.80  per  1,000  cubic 
feet."  It  is  further  found  that  said  ordi- 
nance is  still  in  force;  that  the  appellant 
laid,  and  still  maintains,  the  system  of 
pipes  provided  for  in  said  ordinance,  and  ih 
engaged  in  the  business  of  furnishing  nat- 
ural gas  to  the  inhabitants  of  said  city  lor 
heating  and  lighting  purposes  for  hire;  that 
on  the  17th  day  of  September,  1900,  appel- 
lant submitted  to  the  common  council  of 
said  city  a  schedule,  which  is  set  out,  of 
prices  to  be  charged  private  consumers  for 
the  year  beginning  on  the  1st  day  of  October, 
1900 ;  that  the  city  council  investigated  and 
considered  such  schedule,  and  by  resolution 
found  and  declared  that  the  prices  in  said 
schedule  were  excessive,  and  ordered  and 
directed  the  appellant  to  submit  a  new 
schedule,  which  it  refused  to  do.  The  find- 
ings sufficiently  show  that  the  schedule  sub- 
mitted provided  for  prices  in  excess  of  the 
provisions  of  the  ordinance.  It  was  further 
found  by  the  court  that  since  the  1st  day  of 
November,  1900,  the  appellant  had  been,  and 
was  at  the  time  of  the  institution  of  the 
suit,  charging  the  prices  to  consumers  fixed 
in  said  schedule,  under  threats  to  discon- 
tinue the  service  of  such  consumers  as  re- 
fused to  pay  on  the  basis  of  said  schedule, 
and  that  it  threatens  and  intends  to  con- 
tinue to  charge  and  enforce  the  payment  by 
all  of  its  consumers  of  the  rates  set  forth  in 
«aid  schedule.  It  is  also  found  tliat  since 
60  L.  R.  A. 


the  1st  day  of  October,  1900,  appellant  has 
had  more  than  3,000  of  said  consumers  in 
said  city,  who  have,  at  great  expense,  fitted 
their  residences  with  pipes  ana  other  fix- 
tures to  use  natural  gajB,  and  that  they  can- 
not procure  said  gas  except  from  the  ap- 
pellant. It  is  unnecessary  to  set  out  the 
conclusions  of  law. 

The  first  contention  of  appellant's  coun- 
sel is  that  the  city  had  no  authority  to  enter 
into  a  contract  fixing  the  maximum  rates 
to  be  charged  the  inhahitants  of  said  city, 
and  that,  5ierefore,  the  contract  was  ultra 
vires,  and  void.  We  have  to  deal  here  with 
a  question  of  ultra  vires  in  its  true  sense; 
that  is,  where  the  act  is  claimed  to  be  ultra 
vires  the  corporation  itself.  Municipal  cor- 
porations possess  and  can  exercise  such  pow- 
ers only  as  are  granted  by  the  legislature  in 
express  words,  and  those  necessarily  or  fair- 
ly implied  or  incident  to  the  powers  ex- 
pressly granted,  and  those  essential  to  the 
declared  objects  and  purposes  of  the  cor- 
poration. 1  Dill.  Mun.  Corp.  §§  89,  90:  1 
Smith,  Mod,  Law  of  Mun.  CJorp.  562,  and 
cases  cited;  Pittsburg  C.  C.  d  St.  L.  R.  Co.  v. 
Crown  Point,  146  Ind.  421,  35  L.  R.  A. 
684,  45  N.  E.  587;  Bogue  v.  Bennett,  156 
Ind.  478,  60  N.  E.  143;  Walker  v.  Totcle,  156 
Ind.  639,  53  L.  R.  A.  749,  59  N.  E.  20;  Lake 
County  Water  d  Light  Co,  v.  Walsh  (Ind.) 
65  N.  E.  530.  As  said  by  Mr.  Dillon :  "The 
general  principle  of  law  is  settled  beyond 
controversy  that  the  agents,  officers,  or  even 
city  council  of  a  municipal  corporation  can- 
not bind  the  corporation  by  any  contract 
which  is  beyond  tlie  scope  of  its  powers,  or 
entirely  foreign  to  the  purposes  of  the  cor- 
poration or  which  (not  being  l^slatively 
authorized)  is  against  public  policy.  This 
doctrine  grows  out  of  the  nature  of  such 
institutions,  and  rests  upon  reasonable  and 
solid  grounds.  The  inhabitants  are  the  cor- 
porators; the  officers  are  but  the  public 
agents  of  the  coi'poration.  The  duties  and 
powers  of  the  officers  or  public  agents  of  the 
corporation  are  prescribed  by  statute  or 
charter,  which  all  persons  not  only  may 
know,  but  are  bound  to  know.  The  opposite 
doctrine  would  be  fraught  with  such  danger 
and  accompanied  with  such  abuse  that  it 
would  soon  end  in  the  ruin  of  municipalities, 
or  be  legislatively  overthrown.  These  con- 
siderations vindicate  both  the  reasonableness 
and  necessity  of  the  rule  that  the  corpora- 
tion is  bound  only  when  its  agents  or  offi- 
cers, by  whom  it  can  alone  act,  if  it  acts  at 
all,  keep  within  the  limits  of  the  chartered 
authority  of  the  corporation.  The  history 
of  the  workings  of  municipal  bodies  has 
demonstrated  the  salutary  nature  of  this 
principle,  and  that  it  is  the  part  of  true 
wisdom  to  keep  the  corporate  wings  clipped 
down  to  the  lawful  standard."  1  Dill.  Mun. 
Corp.  §  457.  But,  notwithstanding  this 
background  of  inhibition,  we  think  that  it 
may  be  affirmed  that  appellee  had  power  to 
enter  into  the  contract  in  question.  Section 
61  of  the  act  of  March  14, 1867  (Bums's  Rev. 
Stat.  1901,  §  3623),  provides  that  "the  com- 
mon council  shall  have  exclusive  power  over 
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the   streets,  highways,  alleys,   and  bridges 
within  such  city/'    Natural  gas  is  a  public 
utility  that  cannot  be  obtained  by  the  citi- 
zens of  a  municipality  generally,  except  as 
it  is  conducted  in  pipes  along  the  public 
ways  of  the  city.     The  grant  of  exclusive 
power  to  the  common  council  over  such  ways 
comprehends  the  right  to  permit  gas  com- 
panies to  use  the  streets.     If  the  common 
council  may  permit  a  natural  gas  company 
to  use  the  streets  without  any  conditions  an- 
nexed except  such  as  the  law  attaches,  it  is 
not  perceived  why,  as  in  this  case,  in  mak- 
ing provision  for  supplying  natural  gas  to 
all  of  the  inhabitants  of  the  city,  it  may  not 
protect  such  inhabitants  against  extortion 
by  providing  that  the  company   shall   not 
•charge  in  excess  of  certain  prices   for  its 
service.     The  right  to  annex  terms  by  way 
of    limitation   upon    the   authority   of   the 
grantee  in  such  cases  has  been  often  affirmf'd 
by  this  court.     Western  Paving  d  Supply 
Co.  V.  Citizens*  Street  R.  Co.  128  Ind.  531, 
10  L.  R.  A.  770,  26  N.  E.  188,  28  N.  E.  88; 
Indianapolis  v.   Consumers*  Oas  Trust  Co, 
140  Ind.  107,  27  L.  R.  A.  514,  39  N.  E.  433; 
Cambria  Iron  Co.  v.   Union  Trust  Co.  154 
Ind.  291,  sub  nam.  Union  Trust  Co.  v.  Rich- 
mond City  R.  Co.  48  L.  R.  A.  41,  55  N.  E. 
745,  56  N.  E.  665.     And  see  Noblesville  v. 
Noblesville  Gas  d  Improv.  Co.  157  Ind.  162, 
60  N.  E.  1032.     In  Indianapolis  v.  Consum- 
ers* Cos  Trust  Co.  140  Ind.  116,  27  L.  R.  A. 
517,  39  N.  E.  436,  it  was  said:  "There  was 
no  compulsion  on  the  part  of  the  appellant  to 
grant  the  privilege  to  use  its  streets  to  any 
particular  company.     It  was  within  its  dis- 
cretion to  give  or  not  to  give  its  consent,  and 
it  had  the  right  to  withhold  it  from  all  gas 
companies.     Citizens*  Oas  d  Min.  Co.  v.  El- 
wood,  114  Ind.  332,  16    N.  E.    624.    It  was 
not  limited  alone  to  the  granting  of  this 
fraiichise,  but  it  had  the  right  to  prescribe 
and    impose    terms    and    conditions.      Dill. 
Mun.  Corp.   §   706;   2  Wood,  Railroads,  p. 
986;    Elliott,    Roads    and    Streets,    p.    565. 
When  these  terms  and  conditions,  proposed 
by  the  appellant,  were  accepted  by  the  ap- 
pellee, and  complied  with,  it  became  a  bind- 
ing contract.    Western  Paving  d  Supply  Co. 
V.  Citizens'  Street  R.  Co.  128  Ind.  531  [10  L. 
R.  A.  770,  26  N.  E.  188,  28  N.  E.  88]."     In 
Los  Angeles  City  Water  Co.  v.  Los  Angeles, 
88  Fed.  720,  731,  the  court  said:     "In  pro- 
curing water,  or  any  other  commodity,  by 
purchase,  one  of  the  first  things  to  be  con- 
sidered and  agreed  upon  is  the  matter  of 
price.     Therefore,   to  hold   that  a  general 
power,  without  limitation,   in  a  municipal 
corporation,  to  supply  the  city  with  water, 
does   not   include   power   to  agree   upon   a 
price,  it  seems  to  me  would  be  a  solecism." 
The  grant  in  this  case  may  be  said  to  rest 
upon  the  business  or  proprietary  power  of 
the  city,  a«  distinguished  from  its  govern- 
mental or  legislative  power.     Indianapolis  y. 
Consumers*  Gas  Trust  Co.  140  Ind.  107,  27 
L.  R.  A.  514,  39  N.  E.  433;  Illinois  Trust  d 
Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  518, 
22  C.  C.  A.  171,  40  U.  S.  App.  257,  76  Fed. 
271 ;  Safety  Insulated  Wire  d  Cable  Co.  v. 
Baltimore,  13  C.  C.  A.  375,  25  U.  S.  App. 
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166,  66  Fed.  140;  State  ex  rel.  Great  Falls 
Waterworks  v.  Great  Falls,  19  Mont  518,  49 
Pac.  15. 

It  is  argued  by  counsel  for  appellant  that, 
if  the  common  council  may  contract  that 
natural-gas  rates  shall  not  be  in  excess  of 
a  particular  scale,  it  may  also  exercise  gen- 
eral supervision  over  those  who  enter  into 
other  contracts  with  the  inhabitants  of  the 
city.  Municipalities  cannot,  of  course,  ex- 
ercise any  such  paternalism  as  that.  They 
cannot,  under  existing  legislation,  exercise 
the  legislative  power  to  fix  rates  in  any 
case;  but  we  perceive  no  reason,  in  view  of 
the  condition  of  legislation  at  the  time  the 
ordinance  in  question  was  accepted,  why  it 
was  not  competent  for  appellee  to  annex  the 
terms  complained  of  to  the  grant  of  the 
right  to  use  its  streets.  We  are  not  required 
in  this  case  to  consider  the  effect  of  sub- 
sequent legislation.  But  even  if  there  was 
a  technical  want  of  power  upon  the  part  of 
the  city  to  enter  into  a  contract  establishing 
maximum  rates  for  natural-gas  service,  yet 
we  do  not  think  that  appellant,  while  en- 
joying the  fruits  of  the  contract,  can  attack 
it,  notwithstanding  the  fact  that  the  law  of 
ultra  vires  is  stricter  in  its  application  to 
public  than  to  private  corporations.  Coun- 
sel for  appellant  seem  to  think  that  the 
eases  in  this  state  are  somewhat  out  of  ac- 
cord with  those  of  the  United  States  Su- 
preme Court,  which  has  followed  the  Eng- 
lish cases.  The  leading  case  in  the  Unit^ 
States  on  this  subject  is  Central  Transp.  Co. 
v.  Pullman's  Palace  Car  Co.  139  U.  S.  24, 
35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478,  wherein 
it  is  affirmed  that  partly  executed  contracts 
ultra  vires  the  corporation  itself  are  void 
as  to  both  parties;  that  they  cannot  be  af- 
firmed by  estoppel  or  otherwise,  and  that, 
where  the  parties  have  so  far  acted  upon 
such  contracts  that  they  cannot  be  restored 
to  their  original  situation,  the  court  is  lim- 
ited to  the  granting  of  such  relief,  if  any, 
as  can  be  given  independently  of  the  con- 
tract. The  declarations  of  the  case  men- 
tioned are  no  broader  than  those  found  in 
Tippecanoe  County  v.  Lafayette  M.  d  B.  R. 
Co.  50  Ind.  85,  wherein  it  is  declared  that  a 
corporate  "contract  ultra  vires  the  charter  is 
void,  and  cannot  be  made  valid  by  any  sub- 
sequent act  of  the  corporation,  because  there 
is  no  residuary  power  to  confirm  it;"  and 
that,  "if  the  act  is  ultra  vires  the  corpora- 
tion, it  is  void,  and  no  one  is  bound."  That 
all  power  not  expressly  or  impliedly  granted 
to  corporations  is  withheld  is  a  rule  that  the 
authorities  without  division  apply  in  testing 
the  validity  of  the  purely  executory  con- 
tracts of  corporations;  but  in  so  far  as  the 
defense  of  ultra  vires  to  a  contract  that  has 
been  partly  executed  is  concerned,  we  must 
look  to  the  cases,  rather  than  to  the  lexi- 
cographers, for  a  definition  of  the  term 
ultra  vires.  Without  attempting  to  cover 
the  whole  ground,  it  may  be  said  that,  if  a 
contract  is  of  such  character  that,  had  the 
corporation  at  once  proceeded  to  execute  it, 
its  act  would  have  been  contrary  to  public 
policy,  or  expressly  or  impliedly  prohibited 
by  statute,  or  woiUd,  in  any  degree,  disable 
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the  corporation  from  the  performanoe  of  its 
statutory  duties,  the  undertaking  cannot  be 
enforced  by  either  party.  To  this  estent 
the  cases,  English,  Federal,  and  state,  axe 
in  reasonable  harmony.  As  illustrative  of 
this  view,  we  cite  Franklin  Nat.  Bank  v. 
Whitehead,  149  Ind.  660,  39  L.  R.  A.  726, 
49  N.  £.  592;  State  ex  rel,  Scott  v.  Hart, 
144  Ind.  107,  33  L.  R.  A.  118,  43  N.  E.  7; 
Brown  v.  First  Nat,  Bank,  137  Ind.  655, 
672,  24  L.  R.  A.  206,  37  N.  £.  158;  Platter 
V.  Elkhart  County,  103  Ind.  360,  2  N.  E. 
644;  Gullen  v.  Carthage,  103  Ind.  197,  53 
Am.  Rep.  504,  2  N.  E.  571 ;  Miller  v.  Emhree, 
88  Ind.  133;  Ft.  Wayne  v.  Lehr,  88  Ind.  62; 
Driftwood  Valley  Tump.  Co.  v.  Bartholomew 
County,  72  Ind.  226;  Rothrock  v.  Carr,  55 
Ind.  334;  Burnett  v.  Abbott,  51  Ind.  264; 
Tippecanoe  County  v.  Lafayette  M.  d  B.  R. 
Co.  50  Ind.  85;  Wrought  Iron  Bridge  Co.  v. 
Hendricks  County,  19  Ind.  App.  672,  48  N. 
£.  1050.  On  the  other  hand,  we  have  a  num- 
ber of  cases,  commencing  with  the  leading 
case  of  State  Bd.  of  Agri.  v.  Citizens'  Street 
R.  Co.  47  Ind.  407, 17  Am.  Rep.  702,  in  which 
it  is  held,  on  the  principle  of  equitable  es- 
toppel, that,  where  there  is  a  mere  defect  of 
power  upon  the  part  of  the  corporation  to 
enter  into  the  contract,  a  defendant,  while 
enjoying  the  benefit  of  the  contract,  shall  not 
be  permitted  to  raise  the  question  as  to  the 
power  of  the  corporation.  Sturgeon  v.  Da- 
viess County,  65  Ind.  302;  Poock  v.  La- 
fayette Bldg.  Asso.  71  Ind.  357;  Bickr^ll  v. 
Widner  School  Twp.  73  Ind.  501;  Louisville 
N.  A.  d  C.  R.  Co.  V.  Flanagan,  113  Ind.  488, 
14  N.  E.  370;  Wright  v.  Hughes,  119  Ind. 
324,  21  N.  E.  907.  The  cases  lajBt  cited  are 
not  sei-iously,  if  in  any  respect,  out  of  ac- 
cord with  the  Supreme  Court  of  the  United 
States.  In  Union  P.  R.  Co.  v.  Chicago,  R.  I. 
d  P.  R.  Co.  163  U.  S.  564,  41  L.  ed.  265,  16 
Sup.  Ct.  Rep.  1173,  it  was  pointed  out  that 
in  a  line  of  cases  in  that  court,  including 
Central  Trwnsp.  Co.  v.  PullmaWs  Palace  Car 
Co.  139  U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct. 
Rep.  478,  the  contracts  condemned  as  void 
wei-e  against  public  policy,  and  it  was  held 
that  a  contract  as  to  which  there  was  a 
doubt  as  to  whether  it  was  within  the  im- 
plied powers  of  a  corporation  was  not  to  be 
condemned  because  of  a  remote  chance  that 
in  the  future  it  would  partially  disable  the 
corporation  from  performing  its  charter  du- 
ties. The  defense  that  a  contract  is  ultra 
vires  the  corporation  does  not  deserve  the 
execration  it  has  received,  since  in  most  in- 
stances there  is  a  collateral  remedy  in  cases 
where  there  ought  to  be  one.  Although  such 
contracts  are  not  neccessarily  illegal,  the 
ultra  vires  doctrine  has  its  roots,  like  the 
rule  of  par  delictum,  in  public  policy;  and 
its  chief  value  lies  in  the  fact  that  it  is  a 
brake  upon  improper  corporate  action,  more 
eflicacious,  perhaps,  in  its  practical  results 
than  the  public  remedy  by  information.  As 
to  cases,  however,  of  mere  defects  of  power, 
we  think  that  it  should  be  held,  in  acf»ord- 
ance  with  the  clear  weight  of  authority  in 
the  United  States,  that,  while  the  defendant 
retains  the  benefit  of  the  contract,  the  state 
alone  can  raise  the  question.  Tested  by  this 
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consideration,  we  hold  that,  while  the  ap- 
pellant continues  to  use  the  streets  of  the 
city  of  Muncie  to  distribute  natural  gas  to 
private  consumers  by  virtue  of  said  accepted 
ordinance,  it  cannot  question  the  right  of 
the  city  to  enter  into  such  contract. 

The  next  question  is.  Can  the  city  main- 
tain an  action  by  way  of  injunction  to  en- 
force the  contract?  It  is  objected  that,  as 
the  city  is  not  alleged  to  be  a  ooosumer,  the 
inhabitants  of  the  city  using  the  gas  can 
alone  sue  for  the  invasion  of  their  rights; 
and  it  is  further  objected  that,  in  any  event, 
injunction  on  behalf  of  the  city  will  not  Ue. 
As  a  step  in  the  solution  of  these  questions, 
we  will  first  consider  who  it  is  that  brings 
this  action.  It  is  not  the  common  coun<nl,  for 
its  members  merely  represent  the  munici- 
pality. The  city  sues,  and  the  city  is  com- 
posed of  the  inhabitants  of  the  locality 
Citizens*  Gas  d  Min.  Co.  v.  Elwood,  114  Ind. 
332,  16  N.  E.  624;  Baumgartner  v.  Hasty ^ 
100  Ind.  575,  50  Am.  Rep.  830;  Strosser  v. 
Ft.  Wayne,  100  Ind.  443.  The  rule,  both  in 
England  and  the  United  States,  except  as 
changed  by  statute,  is  that  it  is  the  attorney 
general,  as  the  representative  of  the  public, 
who  sues  for  invasions  of  the  public  rights 
whether  by  way  of  purpresture  or  nuisance,, 
or  beca\ise  of  corporate  excess.  Atty.  Gem. 
V.  Richards,  2  Anstr.  603;  Atty.  Gen.  v. 
Forbes,  2  Mylne  A  C.  123;  Qeorgeton  v. 
Alexandria  Canal  Co.  12  Pet.  91,  9  L..  ed. 
1012;  United  States  v.  American  Bell  TelpK 
Co.  128  U.  S.  315,  32  L.  ed.  450,  9  Sup.  Ct. 
Rep.  90;  Coosaw  Min.  Co.  v.  South  Caro- 
lina, 144  U.  S.  660,  36  L.  ed.  537,  12  Sup. 
Ct.  Rep.  689;  Re  Debs,  158  U.  S.  564,  39  L. 
ed.  1092,  15  Sup.  Ct.  Rep.  900;  Columbia 
Athletic  Club  v.  State,  143  Ind.  98,  28  L.  R. 
A.  727,  40  N.  E.  914;  State  v.  Ohio  Oil  Co. 
150  Ind.  21,  47  L.  R.  A.  627,  49  N.  E.  809; 
Atty.  Gen.  v.  Chicago  d  N.  W.  R.  Co.  35 
Wis.  482 ;  Atty.  Gen.  v.  Jamaica  Pond  Aq%ie- 
duvt,  133  Mass.  361;  Atty.  Gen.  v.  Delaware 
d  B.  B.  R.  Co.  27  N.  J.  Eq.  631;  Stockton  v. 
Central  R.  Co.  50  N.  J.  Eq.  52,  17  L.  R.  A. 
97,  24  Atl.  964;  Com.  v.  Rush,  14  Pa.  186; 
Kerr  v.  Trego,  47  Pa.  292.  While  the  state 
may  elect  to  bring  an  action  to  forfeit  the 
franchise  of  a  corporation  created  by  it  be- 
cause of  an  ultra  vires  act  that  tends  to  the 
prejudice  of  the  public,  yet  it  is  not  bound 
to  do  so,  but  may  invoke  the  powers  of  its 
courts  having  general  chancery  jurisdiction 
to  keep  the  corporation  within  the  path 
marked  out  for  it  by  statute.  See  cases  last 
above  cited.  The  state  mav  well  complain, 
where  a  corporation  is  indulging  in  uUra 
vires  acts  to  the  prejudice  of  the  public, 
that  the  corporation  has  violated  its  im- 
plied contract  to  observe  the  laws  of  the 
state.  Thomas  v.  West  Jersey  R.  Co.  101  U. 
S.  71,  25  L.  ed.  950;  Columbian  Athletic 
Club  V.  State,  143  Ind.  98,  28  L.  R.  A.  727, 
40  N.  E.  914.  This  view  was  forcibly  ex- 
pressed by  McGill,  Ch.,  in  Stockton  v.  Cen- 
tral R.  Co.  50  N.  J.  Eq.  72,  17  L.  R.  A,  106 
24  Atl.  971,  as  follows:  "Water,  gas,  tele- 
graph, and  similar  corporations  also  render 
to  the  public  benefits  which  readily  suggest 
themselves  to  the  mind  as  it  contemplates 
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their  work.  While  the  state  confers  special 
privil^es  upon  these  favorites,  it  at.  the 
eame  time  exacts  from  them  duties  which 
also  tend  to  the  public  welfare.  The  whole 
echeme  of  the  laws  of  their  organization  is 
to  equip  and  control  them  as  instruments 
for  the  public  good.  Such  corporations  hold 
their  powers,  not  merely  in  trust  for  the  pe- 
cuniary profit  of  their  stockholders,  but  also 
in  trust  for  the  public  weal.  The  impress 
for  public  f^ood  is  stamped  upon  their  very 
being,  and  it  becomes  a  duty,  which,  though 
not  prescribed  in  express  language  of  the 
law,  is  to  be  implied  from  l£e  nature  of 
every  power  conferred.  When,  therefore,  it 
Jippears  that  such  a  corporation,  unmindful 
of  its  plain  duty,  acts  prejudicially  to  the 
public,  in  order  to  make  undue  gains  and 
profits  for  its  stockholders,  it  uses  its  pow- 
ers in  a  manner  not  contemplated  by  the 
law  which  confers  them.  The  use  becomes 
abuse  and  is  tantamount  to  excess  of  power." 
We,  of  course,  realize  that  the  people  of 
the  city  of  Muncie  are  not  the  public  at 
large,  ajid  that  the  breach  of  contract  here 
complained  of  is  not  an  ultra  vires  act  But 
the  question  is  whether  the  analogy  is  not 
eufficiently  great  to  justify  courts  of  chan- 
cery, whose  peculiar  boast  is  the  adaptaldl- 
ity  of  their  remedies  to  extend  relief  where 
an  adequate  remedy  is  wanting,  in  granting 
relief  in  cases  of  this  kind.  It  was  declared 
by  Lord  Chancellor  Cottenham,  in  Taylor  v. 
Salmon,  4  Mylne  &  C.  141,  that  it  is  the 
duty  of  a  court  of  equity  "to  adapt  its  prac- 
tice and  course  of  proceeding,  as  far  as  pos- 
sible, to  the  existing  state  of  society,  and  to 
apply  its  jurisdiction  to  all  those  new  cases 
which,  from  the  progress  daily  making  in 
the  afiTairs  of  men,  must  continually  arise, 
and  not,  from  too  strict  an  adherence  to 
forms  and  rules  established  under  very  dif- 
ferent circimistances,  decline  to  administer 
justice,  and  to  enforce  rights  for  which  there 
is  no  other  remedy."  The  people  of  the  city 
of  Muncie — to  borrow  somewhat  from  the 
thought  of  one  of  our  cases — are  the  public 
■of  that  locality,  and  it  appears  that  the  ap- 
pellant is  doing  acts  to  the  prejudice  of  the 
inhabitants  of  the  city,  while  exercising  a 
public  function  by  virtue  of  a  contract  that 
has  admitted  it  to  the  streets  of  the  muni- 
cipality. The  analogy  is  so  close  between 
the  case  of  the  state  suing  to  enjoin  an 
^lira  vires  act  by  one  of  its  corporations 
and  the  case  in  hand  that  we  think  that  it 
ought  to  be  held  that  the  city  may  maintain 
an  action  to  restrain  appellant,  if  the  facts 
otherwise  warrant  equitable  intervention. 
But  this  case  is  in  principle  within  existing 
adjudications  as  to  the  power  of  the  munici- 
pality to  sue  on  behalf  of  its  inhabitants. 
In  London  v.  Bolt,  5  Ves.  Jr.  120,  the 
court  of  chancery  granted  an  injunction, 
upon  the  application  of  the  city  of  London, 
to  restrain  acts  that  amounted  to  a  nuisance 
by  endangering  the  lives  of  the  inhabitants. 
The  case  of  Watertovm  v.  Cotcen,  4  Paige, 
510,  27  Am.  Bee.  80,  was  a  suit  to  enjoin 
the  unauthorized  erection  of  a  structure 
upon  grounds  dedicated  to  the  public  of  a 
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municipality.  In  disposing  of  the  case, 
Chancellor  Walworth,  after  stating  that  he 
did  not  feel  disposed  to  go  to  the  length  of 
holding  that  the  legal  title  of  the  land  was 
vested  in  the  village,  said:  ''I  can  see  no 
valid  objection  to  considering^  the  corpora- 
tion as  uie  proper  representative  of  the  equi- 
table rights  of  the  inhabitants  of  the  village 
to  the  use  of  the  public  square,  so  as  to  au- 
thorize the  filing  of  a  bill  by  the  corporation 
in  this  court  to  protect  those  equitable  rights 
against  the  erection  of  this  nuisance." 
Quelph  V.  Canada  Co.  4  Grant,  Ch.  U.  C.  632, 
was  an  action  to  restrain  the  defendant 
therein  from  selling  certain  property  within 
the  town  that  it  was  claimed  had  been  dedi- 
cated by  the  defendant  in  laying  out  the 
lands  of  the  municipality.  It  was  objected 
that  the  attorney  general  was  not  a  party, 
but  the  court  said :  "The  legislature  has  in- 
trusted the  plaintiffs  with  extensive  powers 
in  relation  to  the  public  property  of  the 
town  of  Guelph,  and  has  at  the  same  time 
devolved  upon  them  the  duty  of  protecting 
the  rights  of  the  public  from  infrinj^ement. 
Now  it  cannot  be  denied  that  the  inhabitants 
of  Guelph  have  a  peculiar  interest  in  the 
market-place.  The  infringement  complained 
of  would  obviously  inflict  a  special  injury 
on  the  inhabitants  of  Guelph.  A  private  in- 
dividual sustaining  special  damage  is  al- 
lowed to  file  a  bin  of  this  sort,  and  it  is 
difficult  to  understand  why  this  municipal- 
ity should  not  have  the  same  right."  In 
OreenuHoh  v.  Easton,  d  A,  R.  Co.  24  N.  J. 
Eq.  217,  the  court  cited  approvingly  the  case 
of  Watertoum  v.  Cotcen,  4  Paige,  610,  27 
Am.  Dec.  80,  on  the  proposition  as  to  the 
right  to  an  injunction,  and  pointed  out  the 
fact  that  a  township  sustains  a  special  in- 
jury by  the  destruction  of  its  highways  be- 
yond that  of  the  public  in  general,  because 
of  its  burden  of  repair.  See  also,  as  to  the 
right  of  the  city  to  sue.  State  ex  rel.  Bridge- 
ton  V.  Bridgeton  d  M,  Traction  Co,  62  N.  J. 
L.  692,  45  L.  R.  A.  837,  43  Atl.  716;  Florida 
C.  P.  R,  Co,  v.fif*a*e.31Fla.482,20L.R.A. 
419,  13  So.  103;  Williams  v.  Smith,  22  Wis. 
594.  If  we  SLppeal  to  the  analogous  right  of 
the  state  to  restrain  nuisances  or  to  prevent 
its  corporations  from  committing  ultra  vires 
acts,  it  may  be  affirmed  that  it  is  not  neces- 
sary to  show  that  the  city  has  itself  sustained 
damage  when  it  sues  for  the  benefit  of  its  in- 
habitants, but  that  it  is  enough  to  show  that 
the  act  tends  to  injure  the  public  of  the  mu- 
nicipality. Orey  v.  Qreetiville  d  H.  R,  Co, 
69  N.  J.  Eq.  372,  46  Atl.  638;  Atty,  Gen,  v. 
Shretoehury  Bridge  Co,  L.  R.  21  Ch.  Div. 
752.  And  see  Eel  River  R,  Co.  v.  State,  166 
Ind.  433,  57  N.  E.  388.  In  Atty.  Gen.  v. 
Ely,  H.  d  8.  R,  Co,  L.  R.  4  Ch.  194,  it  was 
said:  "The  question  is  whether  what  has 
been  done  has  been  done  in  accordance  with 
the  law.  If  not,  the  attorney  general  strict- 
ly represents  the  whole  of  the  public  in  say- 
ing that  the  law  shall  be  observed." 

We  really  need  no  analogies,  however,  to 
uphold  the  right  of  appellee  to  maintain  this 
suit.  The  city,  as  a  corporate  entity,  rep- 
resents all  of  its  inhabitants.    The  streets. 
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over  which  it  has  exclusive  power,  are  being 
used  by  appellant  under  a  contract  with 
the  city  that  appellant  has  broken.  This 
would  entitle  the  city  to  at  least  nominal 
damages  at  law;  and  its  right  to  restrain 
the  further  breach  of  the  contract,  which 
amounts  to  a  negative  specific  enforcement 
of  the  contract,  can  be  affirmed  on  the 
ground  that  it  will  avoid  a  multiplicity  of 
actions.  This  is  not  an  independent  source 
or  occasion  of  jurisdiction,  but,  as  laid  down 
by  Prof.  Poraeroy,  where  a  party  is  entitled 
to  even  legal  relief,  and  there  exists  between 
him  and  a  number  of  others  entitled  to  re- 
lief a  common  interest,  relation,  or  question 
as  against  another  party,  that  can  be  deter- 
mined by  one  suit,  such  acts  afford  a  distinct 
basis  for  an  appeal  to  equity.  Pom.  Eq.  Jur. 
§§  243  et  seq.  Jn  such  cases  it  is  not  neces- 
sary that  the  party  suing  should  himself  be 
threatened  by,  or  compelled  to  resort  to,  nu- 
merous actions  to  vindicate  his  right,  be- 
cause considerations  of  governmental  policy 
enter  into  the  question.  As  applied  to  this 
case,  ^is  a  matt^er  of  public  expediency  that 
by  one  suit  rights  shall  be  established  for 
the  time  that  the  injunction  has  to  run,  in- 
stead of  hundreds  of  the  inhabitants  of  the 
city  being  each  compelled  to  sue  to  vindicate 
his  right,  or  otherwise  to  submit  to  a  small, 
but  annoying  injustice.  Atty.  Gen.  v.  Chi- 
cago d  \.  W.  R,  Co.  35  Wis.  432. 

But  the  appellee  had  a  right  to  appeal  to 
equity  on  another  ground.  The  city  was  a 
party  to  the  contract,  and  it  complains  of 
the  breach  of  a  negative  covenant.  This  is 
a  case,  so  far  as  the  covenant  is  concerned, 
for  a  negative  specific  performance  by  means 
of  an  injunction.  A  court  of  equity,  where 
there  is  a  basis  for  the  assertion  of  its  juris- 
diction, will  not  suffer  men  to  depart  from 
their  agreements  at  pleasure,  leaving  the 
party  with  whom  they  have  contracted  to 
the  mere  chance  of  damages  which  a  jury 
mav  give.  Lumley  v.  Wagner y  1  De  G.  M. 
&  G.  619;  De  Mattoa  v.  Gibson,  4  De  G.  &  J. 
282.  A  well-known  writer  on  injunctions, 
after  stating  that  there  may  be  cajses  where 
a  court  of  equity  would  refuse  to  interfere 
where  it  is  clear  that  the  damages  for  a 
breach  would  be  inappreciable,  says:  "A 
covenantee  has  the  right  to  have  the  actual 
enjoyment  of  property  modo  et  forma  as 
stipulated  for  by  him.  It  is  no  answer  to 
say  that  the  act  complained  of  will  inflict  no 
injury  on  the  plaintiff,  or  w411  be  even  bene- 
ficiarto  him.  It  is  for  the  plaintiflF  to  judge 
whether  the  agreement  shall  be  preserved  as 
far  as  he  is  concerned,  or  whether  he  shall 
permit  it  to  be  violated.  It  is  not  neces- 
sary that  he  should  show  that  any  damage 
has'  been  done.  It  being  established  that  the 
acts  of  the  defendant  are  a  violation  of  the 
contract  entered  into  by  him,  the  court  will 
protect  the  plaintiff  in  the  enjoyment  of  the 
right  which  he  has  purchased."  Kerr,  Inj. 
in  Equity,  *533. 

Appellant's  counsel  contend  that  the  con- 
tract in  question  was  made  for  the  exclusive 
benefit  of  third  persons,  and  that,  therefore, 
the  city  is  not  the  real  party  in  interest 
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within  §  251,  Burns's  Rev.  Stat.  1901.  As- 
suming the  correctness  of  this  positioD,  it 
does  not  follow  that  the  city  may  not  sue, 
for  the  next  section  of  the  statute  provides 
that  "an  executor,  administrator,  a  trustee 
of  an  express  trust,  or  a  person  expressly  au- 
thorized by  statute,  may  sue,  without  join- 
ing with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  trustee  of  an  ex- 
press trust,  within  the  meaning  of  this  sec- 
tion, shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  i» 
made  for  the  benefit  of  another."  We  think 
it  may  be  properly  said,  in  view  of  the  con- 
tract, that,  if  the  city  cannot  sue  on  its  own 
account,  it  appears  that  it  is  the  trustee  of 
an  express  trust  within  the  meaning  of  the 
statute  last  mentioned.  The  language  of  the 
covenant  is  not  as  clear  as  it  might  be,  but, 
so  far  as  objection  to  it  is  pointed  out,  we 
think  that  it  is  capable  of  construction. 
The  first  point  to  ascertain  is  what  the  par- 
ties themselves  meant  and  understood,  but 
courts  cannot  adopt  a  construction  of  a  l^al 
instrument  which  would  do  violence  to  the 
rules  of  language  or  to  the  rules  of  law.  2 
Parsons,  Contr.  5th  ed.  494. 

It  is  unnecessary  to  determine  whether  § 
12  of  the  ordinance  gave  the  city  any  power 
to  regulate  charges  to  private  consumers 
within  the  maximum  scale  of  charges;  but 
it  is  clear,  from  language  twice  repeated, 
that  there  was  to  be  a  maximum  scale.  For 
heating  purposes,  the  price  of  gas  was  not  to 
exceed  *' three  quarters  of  the  present  cur- 
rent price  of  wood  or  coal  for  fuel,"  and  the 
cost  of  natural  gas  for  lighting  was  not  to 
exceed  a  like  ratio  to  the  cost  of  artificial 
gas.  Then  follows  the  provision  as  to  the 
submission  of  the  schedule  of  charges  for 
heating  purposes;  next,  the  provision  that 
the  "schedule  shall  not  exceed  the  price 
above  stated;"  and,  finally,  the  then  current 
prices  of  wood,  coal,  and  artificial  gas  are 
fixed.  The  parties  sought  a  standard,  and  it 
ought  to  be  the  endeavor  of  the  court,  so  far 
as  possible,  to  give  to  that  standard  the  ele- 
ment of  certainty,  and  not  to  import  ele- 
ments of  uncertainty  into  it  that  the  parties 
did  not  see  fit  to  mention.  If  there  be  any 
question  concerning  the  correctness  of  this 
construction,  the  doubt  must  be  solved  in 
favor  of  the  city,  because  public  contracts 
should  be  construed,  not  contra  proferentetn, 
but  liberally  in  favor  of  the  public.  Indian- 
apolis Cable  Street  R.  Co.  v.  Citizens*  Street 
R.  Co.  127  Ind.  369,  8  L.  R.  A.  639,  24  N.  E. 
1054,  26  N.  E.  893;  Western  Pamng  d  Sup- 
ply Co.  v.  Citizens'  Street  R.  Co.  128  Ind. 
525,  10  L.  R.  A.  770,  26  N.  E.  188,  28  N.  E. 
88;  Cambria  Iron  Co,  v.  Union  Trust  Co. 
154  Ind.  291,  sub  nom.  Union  Trust  Co.  v. 
Richmond  City  R.  Co.  48  L.  R.  A.  41,  55  N. 
E.  745,  56  N.  E.  665;  Slidell  v.  Grandjean, 
111  U.  S.  412,  28  L.  ed.  321,  4  Sup.  Ct  Rep.. 
475;  Joy  v.  St.  Louis,  138  U.  S.- 1,  34  L.  ed. 
843,  11  Sup.  Ct.  Rep.  243;  Coosaw  Min.  Co. 
v.  South  Carolina,  144  U.  S.  552,  36  L.  ed. 
537,  12  Sup.  Ct.  Rep.  689;  Beach,  Modern 
Law  of  Contracts,  §  726.  This  principle  of 
construction,  it  was  said,  as  applied  to  pub- 
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lie  grants,  in  the  Slidell  Case,  and  also  in 
the  Coosaw  Mining  Co,  Case,  '^is  a  wise  one; 
it  serves  to  defeat  any  purpose,  concealed  by 
the  skilful  use  of  terms,  to  accomplish  some- 
thing not  apparent  on  the  face  of  the  act, 
and  thus  sanctions  only  open  dealing  with 
legislative  bodies." 

The  views  that  we  have  expressed  in  this 
opinion  dispose  of  all  questions  concerning 
the  rulings  on  the  pleadings,  except  as  to 
the  sufficiency  of  the  first  paragraph  of  com- 
plaint; but  as  the  special  findings  set  out 
sufficient  facts  to  warrant  a  decree  under  the 
amended  second  paragraph  of  complaint,  the 
error,  if  any,  in  sustaining  a  demurrer  to  the 
first  paragi-aph  of  complaint,  was  harmless. 

The  court  did  not  err  in  overruling  the 
motion  for  a  venire  de  novo,  so  called.  The 
finding  complained  of  stated  matters  of  ulti- 
mate fact,  and  did  not  state  the  whole  issue, 
as  counsel  assume.  The  motion  for  a  sup- 
plemental finding  does  not  present  any  ques- 
tion. Sharp  V.  Maliay  124  Ind.  407,  25  N. 
E.  9;  Bunch  v.  Hart,  138  Ind.  1,  37  N.  E. 
537;  Elliott,  App.  Proc.  §  757.  We  do  not 
find  that  the  motion  to  modify  the  decree 
was  incorporated  in  a  bill  of  exceptions,  or 
that  it  was  otherwise  made  a  part  of  the 
record,  and  therefore  the  question  is  not  be- 
fore us.  Adam8  v.  La  Rose,  75  Ind.  471; 
Foraythe  v.  Kreuter,  100  Ind.  27;  People's 
Sav.  L.  d  Bldg.  Asso.  v.  Spears,  116  Ind. 
297,  17  N.  E.  570;  S  662,  Burns's  Rev.  Stat. 
1901. 

We  cannot  disturb  the  finding  on  the  evi- 
dence. There  was  a  vast  quantity  of  testi- 
mony offered  as  to  the  comparative  values 
of  the  fuels  and  lights  in  question,  and  we 
cannot  say  that  the  court  erred  in  its  con- 
clusions of  fact  concerning  the  same. 

The  record  of  the  common  council  showing 
its  rejection  of  the  schedule  submitted  by  ap- 
pellant was  a  proper  substantive  evidence  of 
the  fact  of  such  rejection,  as  a  certified  copy 
of  the  resolution  was  served  upon  appellant. 
After  the  latter  had  submitted  its  schedule 
of  rates  for  the  then  ensuing  year,  it  was 
incumbent  upon  appellee  to  reject  it  before 
it  could  sue;  and  we  cannot  suppose  that 
the  learned  judge  who  tried  this  case  gave 
credence  to  any  of  the  interwoven  declara- 
tions of  fact  not  relevant  to  the  question  in 
issue. 

Complaint  is  made  by  appellant's  counsel 
as  to  the  acUon  of  the  trial  court  in  the  ad- 
mission and  exclusion  of  certain  items  of 
evidence  not  already  directly  or  impliedly 
ruled  on  in  the  course  of  this  opinion.  For 
the  most  part,  these  objections  are  insuffi- 
ciently briefed.  Elliott,  App.  Proc.  §  445; 
Harrison  v.  Hedges,  60  Ind.  266;  Bray  v. 
Franklin  L.  Ins.  Co.  68  Ind.  6 ;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Hazelett,  105  Ind.  212,  56 
Am.  Rep.  102,  4  N.  E.  582.  The  other  objec- 
tions can  be  disposed  of  on  practice  grounds 
relative  to  the  condition  of  the  transcript,  or 
for  the  reason  that  the  objections  are  not 
well  taken. 

Judgment  aflirmed. 
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1«  On  denmrrer  to  an  alternative  wfrrlt 
of  mandamns  the  question  presented  Is  not 
whether  relator  Is  eortitled  to  some  relief,  bat 
whether  he  is  entitled  to  the  specific  relief 
a^ed  for. 

a.  Power  to  require  a  railroad  com- 
pany to  elevate  Its  tracks  through  the 
city  for  the  purpose  ot  abolishing  grade  cross- 
ings is  not  conferred  on  a  municipality  by  a 
charter  empowering  ft  to  define  nuisances  and 
require  their  abatement ;  to  secure  the  safety 
of  citlsens  in  the  running  of  trains,  and  to- 
provide  protection  against  injury  from  their 
operation ;  to  require  railroad  companies  to 
change  the  location,  grade,  and  crossings  of 
their  roads ;  to  compel  them  to  raise  or  lower 
their  trades  to  conform  to  any  grade  that 
may  be  established,  and  to  construct  bridges, 
viaducts,  or  tunnels  across  their  rights  of 
way  at  street  crossings, — ^where  the  condi- 
tions at  some  of  the  crossings  do  not  require 
such  remedy. 

8.  General  cl&arter  antl&oritT  to  define 
nuisances  does  not  empower  a  municipal 
corporation  to  declare  anything  a  nuisance 
per  ee  which  in  fact  was  not  recognized  a» 
such  by  the  common  law. 

(February  4,  1903.) 

APPEAL  by  relator  from  a  judgment  of 
the  Superior  Court  for  Marion  County 
in  favor  of  defendant  in  a  mandamus  pro- 
ceeding to  compel  the  elevation  of  defend- 
ant's tracks  for  the  purpose  of  abolishing^ 
certain  grade  crossings.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Kem  and  J,  E.  Bell 
for  appellant. 

Messrs.  Baker  Sc  Daniel,  for  appellee: 

Upon  a  demurrer  to  an  alternative  writ  for 
the  alleged  reason  of  insufficiency  of  facte, 
it  is  not  tlie  province  of  the  court  to  decide 
whether  facts  are  stated  which  entitle  the 
relator  to  some  form  of  relief;  it  is  the 
province  of  the  court  te  decide  only  whether 
the  relator  is  entitled  to  the  specific  relief 
prayed  for. 

Commercial  Bank  v.  Canal  Comrs.  10 
Wend.  26;  People  ex  rel.  Larkin  v.  Palmer, 
27  Misc.  569,  59  N.  Y.  Supp.  62 ;  Vincent  v. 
Hinsdale  County,  12  Colo.  App.  40,  54  Pac, 
393. 

Even  if  the  Indianapolis  city  charter  (2" 
Burns's  Rev.  Stat.  S  3794)  should  be  con- 
strued as  conferring  upon  the  city  of  Indian- 

Note. — As  to  power  of  municipality  to 
define,  prevent,  and  abate  nuisance,  see  also,  in 
this  series,  Grossman  v.  Oalciand  (Or.)  36  L.  R. 
A.  693,  and  note;  Evansville  v.  Miller  (Ind.) 
38  L.  R.  A.  161;  Darlington  v.  Ward  (S.  C.)  38 
L.  R.  A.  326 ;  St.  Louis  v.  Edwa«rd  Heltzeberg 
Packing  &  Provdsion  Co.  (Mo.)  39  L.  R.  A.  651 ; 
Walker  v.  Towle  (Ind.)  53  L.  R.  A.  749;  West- 
ern &  A.  R.  Co.  V.  Atlanta  (Cki.)  54  L.  R.  A. 
L.  R.  A.  294  ;  and  Wygant  v.  McLaiichlan  (Or.> 
54  L.  R.  A.  636. 
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apoUs  tlie  power  to  compel  the  substitution 
of  elevated  railroad  trades  for  surface  rail- 
road tracks,  still  the  relator  is  not  entitled 
to  relief  by  mandate,  under  the  ordinance 
counted  upon  in  the  complaint  and  alterna- 
tive writ,  because  the  ordinance  leaves  it  to 
the  railroad  company  to  elect,  in  its  discre- 
tion, whether  it  will  remove  its  surface 
tracks  from  its  present  right  of  way  and 
so  abandon  such  right  of  way,  or  construct 
elevated  railroads  upon  its  present  right  of 
way. 

Holliday  v.  Henderson,  G7  Ind.  103; 
Queen  v.  Southeastern  R,  Co.  4  H.  L.  Cas. 
471. 

The  provisions  of  the  ordinance  which  de- 
clare that  surface  railroad  tracks  upon  and 
across  the  streets  named  are  a  nuisance,  are 
invalid  because  th^  declare  that  to  be  a 
nuisance  which  in  fact  is  not. 

Evansville  v.  Miller,  146  Ind.  613,  38  L. 
K.  A.  101,  45  N.  E.  1054;  First  Nat.  Bank 
V.  Sarlls,  129  Ind.  201,  13  L.  R.  A.  481,  28 
N.  E.  434;  St.  Louis  v.  Edward  Eeitzeherg 
Packing  d  Provision  Co.  141  Mo.  375,  39 
L.  R.  A.  561,  42  S.  W.  954;  Yates  v.  Mil- 
xcaukee,  10  Wall.  497,  19  L.  ed.  984;  Chi- 
cago, R.  I.  d  P.  R.  Co.  V.  Joliet,  79  III.  25; 
Hennessy  v.  St.  Paul,  37  Fed.  665;  State  v. 
Marshall,  50  La.  Ann.  1176,  24  So.  186; 
Rowland  v.  Greencastle  (Ind.)  68  N.  E. 
1031. 

The  power  delegated  is  general,  and  the 
manner  of  its  exercise  is  left  to  the  discre- 
tion of  the  city;  the  reasonableness  of  any 
ordinance,  therefore,  passed  in  virtue  of  the 
power,  is  a  question  for  the  courts. 

Shelbyville  v.  Cleveland,  C.  C.  d  St.  L. 
R.  Co.  146  Ind.  66,  44  N.  E.  929;  Cleveland, 
€.  C.  d  St.  L.  R.  Co.  V.  Connersville,  147 
Ind.  277,  37  L.  R.  A.  175,  46  N.  E.  579; 
Lake  Shore  d  M.  S.  R.  Co.  v.  Ohio,  173  U.  S. 
285,  48  L.  ed.  702,  19  Sup.  Ct.  Rep.  465. 

The  appellee  is  under  no  obligation,  either 
statutory  or  common-law,  to  put  up  elevated 
tracks  in  lieu  of  its  surface  tracks. 

2  Bums's  Rev.  Stat,  fi  5163,  subs.  4,  5, 
S  5227;  Evansville  d  T.  H.  R.  Co.  v.  Car- 
vener,  113  Ind.  51,  14  N.  E.  738;  Cummins 
V.  Evansville  d  T.  H.  R.  Co.  115  Ind.  417, 
18  N.  E.  6;  Charlottesville  v.  Southern  R. 
Co.  97  Va.  428,  34  S.  E.  98;  Atchison,  T. 
d  S.  F.  R.  Co.  V.  Henry,  57  Kan.  154,  45 
Pac.  576;  Chicago,  B.  d  Q.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  156  III.  255,  29  L.  R. 
A.  485,  40  N.  E.  1008;  Roberts  v.  Chicago 
d  N.  W.  R.  Co.  35  Wis.  679. 

The  requirements  of  the  common  law  re- 
specting the  restoration  of  street  grade 
crossings  by  railroad  companies  are  not 
greater  than  those  of  the  5th  subsection  of 
said  §  5153,  of  2  Bums's  Revision. 

Evansville  d  T.  H.  R.  Co.  v.  State,  149 
Ind.  276,  49  N.  E.  2. 

The  power  of  the  courts  in  enforcing  the 
duty  of  railroad  companies  to  "restore" 
grade  crossings  does  not  co  so  far  as  to 
authorize  them  to  compel  railroad  com- 
panies to  elevate  their  tracks. 

State  ex  rel.  Minneapolis  v.  St.  Paul,  M, 
d  M.  R.  Co.  38  Minn.  246,  36  N.  W.  870. 

The  statutes  grant  to  railroad  companies 
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the  power  to  cross  a  road  or  street  at  grade, 
or  to  carry  a  road  or  street  under  the  rail- 
road track  or  over  the  railroad  track. 

CUhcson  V.  Chicago  d  O.  8.  R.  Co.  95  Ind. 
162. 

The  fact  that  appellee's  railroad  is  con- 
structed across  the  streets  which  are  mnch 
traveled,  and  over  which  travel  is  increas- 
ing, does  not  make  its  railroad  which  is 
upon  the  streets  a  nuisance. 

New  Castle  v.  Lake  Erie  d  W.  R.  Co.  155 
Ind.  18,  57  N.  E.  516. 

It  is  not  within  the  corporate  power  of 
the  appellee  to  construct,  maintain,  and 
operate  elevated  railroad  tracks  as  prayed 
in  the  complaint  and  alternative  wnt 

People's  Rapid  Transit  Co.  v.  Dash,  125 
N.  Y.  93,  10  L.  R.  A.  728,  26  N.  E.  25; 
Schaper  v.  Brooklyn  d  L.  I.  Cable  R.  Co.  124 
N.  Y.  630,  26  N.  E.  311;  Potts  v.  Quaker 
City  Elev.  R.  Co.  161  Pa.  396,  29  Atl.  IDS; 
Cofn.  ew  rel.  Atty,  Gen.  v.  Noriheasiem 
EUv.  R.  Co.  161  Pa.  409,  29  Ati.  112. 

Without  the  consent  of  the  state,  and 
without  the  acquiescence  of  its  stockholders, 
the  appellee  could  not  elevate  its  tracks;  it 
would  be  unlawful  for  it  so  to  do.  Courts 
will  not  compel  by  mandate  the  doing  of  an 
unlawful  thing. 

Cheboygan  County  v.  Mentor  Twp.  IH 
Mich.  386,  54  N.  W.  169;  State  ex  rei. 
O'Hara  v.  Pagan,  56  N.  J.  L.  279,  27  Atl. 
1089;  First  Nat.  Bank  v.  Heflebower,  58 
Kan.  792,  51  Pac.  225. 

To  construe  the  Indianapolis  citv  charter 
as  giving  the  municipality  this  rignt  of  dis- 
cretion as  against  the  appellee  would  be 
placing  upon  the  city  charter  act  a  con- 
struction which  would  make  necessary  a 
judicial  declaration  that,  as  a|;ainst  the  ap- 
pellee, the  act  is  unconstitutional,  because 
it  impairs  the  obligation  of  a  contract 

U.  S.  Const  art.  1,  $  10;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  43 
L.  ed.  341,  19  Sup.  Ct  Rep.  77;  Western 
Paving  d  Supply  Co.  v.  Citizens'  Street  K. 
Co.  128  Ind.  625,  10  L.  R.  A.  770,  26  N.  E. 
188,  28  N.  E.  88;  Detroit  v.  Detroit  d  B. 
PI.  Road  Co.  43  Mich.  140,  6  N.  W.  275. 
•  The  governmental  power  to  abolish  grade 
crossings  does  not  go  to  the  extent  of  com- 
pelling an  elevated  track  system  for  the  full 
length  and  full  width  of  appellee's  railroad. 

Fulton  V.  Short  Route  R.  Transfer  Co.  85 
Ky.  640,  4  S.  W.  332 ;  Lieberman  v.  Chicago 
d  S.  S.  Rapid  Transit  R.  Co.  141  III.  140,  30 
N.  E.  544;  Eric  R.  Co.  v.  Stewart,  170  X.  Y. 
172,  63  N.  E.  118. 

Jordan*  J.,  delivered  the  opinion  of  the 
court: 

The  state  of  Indiana,  on  the  r^ation  of 
the  city  of  Indianapolis,  instituted  and  pros- 
ecuted this  action  in  the  lower  court  for  a 
writ  of  mandamus,  seeking  thereby  to  coerce 
appellee,  a  corporation  owning  and  oontroll- 
ing  a  series  of  railroad  tracks  in  said  city, 
to  elevate  these  tracks  at  and  between  cer- 
tain street  crossings.  An  alternative  writ 
of  mandate  was  issued  upon  the  petition 
filed.     This  writ  contained  all  of  the  mate- 


190;). 


State  ex  rel.  Indianapolis  v.  Indianapolis  Union  K.  Co. 


888 


rial  facts  averred  and  set  out  in  the  peti- 
tion. The  writ,  as  issued,  commanded  the 
defendant  to  commence,  without  delay,  the 
work  of  removing  its  railroad  tracks  where 
the  sajne  crossed  the  streets  named,  and  in 
lieu  thereof  to  construct  elevated  railroad 
tracks  "in  such  a  manner  as  not  to  inter- 
fere with  public  travel  on  any  of  the  streets 
named,  and  in  compliance  with  the  provi- 
sions of  the  ordinance  of  the  common  coun- 
cil of  the  city  of  Indianapolis,  passed  on  the 
23d  day  of  August,  1899."  In  response  to 
the  alternative  writ  the  appellee,  defendant 
below,  appeared  and  demurred  thereto  for 
insufticiency  of  facts.  The  demurrer  was 
sustained,  and  judgment  was  rendered 
against  the  relator.  Error  is  assigned  on 
the  ruling  of  the  court  in  sustaininjg  this 
demurrer,  and  the  question  presented  in  this 
appeal  for  our  decision  is.  Do  the  facts  con- 
tained in  the  alternative  writ  entitle  the 
relator  to  the  specific  right  which  it  claims, 
or  do  they  justify  the  command  or  order  of 
the  alternative  writ?  For  the  rule  is  well 
settled  in  mandamus  proceedings  that,  on 
a  demurrer  to  the  alternative  writ,  the  ques- 
tion presented  or  raised  is  not,  as  is  the  case 
in  an  ordinary  action,  whether  the  relator 
under  the  facts  is  entitled  to  some  form  of 
relief,  but  the  question  raised  is  as  to 
whether  he  is  entitled  to  the  specific  relief 
prayed  for,  or,  in  other  words,  can  the  spe- 
cific order  or  command  of  the  alternative 
writ  under  the  facts  therein  averred  be  jus- 
tified? Vide  Merrill  on  Mandamus,  §§  255 
and  256,  and  cases  cited  in  support  of  the 
text.  Applcgate  v.  State,  158  Ind.  119,  63 
X.  E.  16:  State  ex  rel  Hart  v.  Commercial 
Ins.  Co.  (Ind.)  64  N.  E.  466,  and  eases  cited. 
The  following  are,  in  the  main,  the  facts 
set  out  in  the  alternative  writ:  There  is  a 
terminal  of  some  fourteen  railroads  within 
the  city  of  Indianapolis,  which  is  an  incor- 
porated city  and  contains  a  population  of 
more  than  100,000,  and  is  acting  under  and 
controlled  by  the  provisions  of  an  act  ap- 
proved March  6,  1891,  commonly  known  as 
the  "Indianapolis  charter."  The  defendant 
is  a  corporation  organized  and  incorporated 
pursuant  to  the  statutes  governing  the  in- 
-corporation  of  union  railway  companies,  and 
is  now  and  has  been  for  many  years  engaged 
in  maintaining  a  union  railway  station  in 
«aid  city,  and  owning  and  controlling  nu- 
merous '  railroad  tracks  in  said  station, 
extending  east  and  west  therefrom  through 
a  populous  part  of  said  city,  across  Merid- 
ian, Pennsylvania,  Delaware,  Alabama,  New 
Jersey,  and  East  streets  on  the  east,  and 
Capitol  avenue.  Senate  avenue,  and  other 
streets  on  the  west.  That  passing  over  said 
tracks,  extending  to  the  ea«?t  of  said  Union 
station,  are  all  the  pai»senger  engines  and 
tenders,  and  all  the  passenger,  baggage,  ex- 
press, and  mail  cars,  run  and  operated  in 
and  through  said  city  by  the  following  lines 
of  railway:  (Here  follow  an  enumeration 
and  statement  or  description  of  nine  divi- 
sions of  railroads  which  run  into  and 
through  the  city  of  Indianapolis,)  It  is 
alleged  that  not  less  than  80  passenger 
trains,  operated  by  the  various  companies 
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na.med,  pass  over  the  said  tracks  of  defend- 
ant, which  run  east  from  said  Union  sta- 
tion eveiy  twenty-four  hours,  which  trains 
run  at  a  high  rate  of  speed,  and  cross  the 
streets  named,  and  that  during  certain  times 
named  the  intervals  between  the  passing  of 
such  trains  are  very  short.  The  time  of 
arrival  and  departure  of  all  of  these  several 
trains  at  and  from  the  Union  station  is  here 
set  out  That  passing  over  the  tracks  ex- 
tending west  from  said  station  are  all  the 
passenger  trains  of  the  following  lines  of 
railroad:  (a)  The  Chicago  Division  of  the 
Big  Four  Railway  Company,  a  thoroughfare 
extending  from  Indianapolis  to  Chicago,  and 
connecting  with  the  various  other  divisions 
of    said    road    centering    in    Indianapolis. 

(b)  The  Peoria  Division  of  said  Big  Four 
Railway,  extending  from  Peoria,  Illinois, 
and  connecting  at  Indianapolis  with  the 
other  divisions  of  that  railroad  in  said  city. 

(c)  The  St.  Louis  Division  of  said  Big  Four 
Railway,  extending  from  Indianapolis  to  St. 

'  Louis,     (d)  The  Terre  Haute  &  Indianapolis 
(commonly  called   the  Vandalia)    Railroad, 
which  connects  Indianapolis  and  St.  Louis. 
(e)   The  Indiana,  Decatur,  &  Western  Rail- 
road, which  runs  from  Indianapolis  to  De- 
catur, Illinois,  having  eastern  and  western 
connections   at   terminal    jwints.       (f)    The 
Indianapolis  &  Vincennes  Railroad,  oi)erated 
by  and  as  a  part  of  the  Pennsylvania  Rail- 
road system,  extending  from  Indianapolis  to 
Vincennes,    having    connections    with    other 
points.     That   not   less   than    57    passenger 
trains,   operated   by   the   several  companies 
named,  arrive  and  depart  from  the  west  end 
of    said    station    every    twenty-four    hours, 
many  of  them  at  short  intervals,  crossing 
Capitol  avenue  and  Senate  avenue  at  a  high 
rate  of  speed.     The  tracks  over  which  said 
trains  are  run  extend  in  a  general  easterly 
and  westerly  direction  through  the  central 
part  of  said  city.      That  the  population  of 
said  city  when  said  tracks  were  first  laid 
was  not*  to  exceed  20,000 :  that  said  popula- 
tion is  now  about  180,000;  that  the  princi- 
!  pal    thoroughfares   of   said   city   connecting 
that  part  of  the  city  south  of  the  tracks 
j  with  that  part  lying  to  the  north   thereof 
'  are    the    above-named    streets,    which    are 
I  crossed   by   the  tracks   aforesaid ;    that   the 
'  part  of  the  city  devoted  to  mercantile  busi- 
I  ness,  both  wholesale  and  retail,  is  situated 
I  north  of  the  tracks,  while  on  the  south  side 
thereof    there   are    large    factories,    and    at 
least  one  third  of  the  entire  population  of 
I  said  city  resides  on  that  side.     The  streets 
i  so    crossed    by    said    tracks    are   constantly 
used  by  the  people  of  said  city  in  passing 
backwards  and  forwards  between  the  differ- 
ent parts  thereof,  from  factories  to  stores 
and   from   residences  to  places  of  business, 
j  such   streets   being  the  principal   thorough- 
!  fares  for  public  travel ;   that  in  the  neces- 
sarj'  and  proper  movement  of  the  people  of 
said  city  in  the  transaction  of  their  daily 
business,  in  the  attending  of  schools  by  chil- 
dren,   and    the   attending   of   churches    and 
other  puldic  places  by  all,  large  numbers  of 
men,  women,  and  children  are  each  day  and 
night  required  to  travel  upon  said  streets 
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where  the  same  are  crossed  by  defendant's 
tracks,  and  that  no  less  than  40,000  people 
are  compelled  to  and  do  pass  daily  on  and 
over  said  tracks,  such  travel  being  by  pedes- 
trians and  those  driving  in  waffons  and 
other  vehicles.  That  when  the  trains  afore- 
said are  running  across  such  streets  at  the 
intervals  above  set  out,  some  arriving  and 
others  departing,  the  engines  emitting  large 
volumes  of  smoke,  the  bells  thereof  ringing, 
the  whistles  thereon  sounding,  and  all  run- 
ning at  high  speed,  there  is  constant  danger 
to  Uie  lives  of  all  persons  who  are  travehns^ 
in  and  upon  any  of  such  streets  at  such 
points  of  crossing.  That  within  two  years 
last  past  many  inhabitants  of  said  city 
have  been  killed  at  such  crossings,  and  many 
more  seriously  injured  by  engines  and  cars 
running  upon  and  against  them  while  they 
were  endeavoring  to  travel  in  said  streets, 
as  they  had  the  right  to  do  at  the  points 
aforesaid.  That,  by  reason  of  the  increased 
and  increasing  volume  of  railroad  traffic, 
the  necessity  n>r  more  engines  and  cars  and 
more  constant  use  of  said  tracks  is  con- 
stantly increasing,  while,  by  reason  of  the 
increase  in  the  population  of  said  city  on 
both  sides  of  said  trax^ks,  the  necessity  for 
more  travel  across  such  tracks  is  also  con- 
stantly increasing,  so  that  dangers  to  life 
and  property  by  reason  of  such  crossings  are 
also  increasing  in  corresponding  proportion 
to  such  increase  of  railway  traffic  and  popu- 
lation. That  the  continued  existence  of  such 
tracks  upon  and  over  the  streets  named  has 
become  and  is  wholly  inconsistent  with  the 
use  of  said  streets  for  public  travel,  and 
said  continued  existence  is  a  constant  men- 
ace to  the  lives  of  all  the  people  usingj  the 
same  at  the  points  aforesaid.  That  it  is 
necessary,  in  order  to  make  such  streets  and 
highways  at  such  crossings  reasonably  safe 
for  the  inhabitants  of  said  city  making 
proper  use  thereof,  and  for  property  being 
conveyed  along  the  same,  and  to  restore  said 
streets  so  occupied  by  said  tracks  so  that 
they  may  be  safe  and  convenient  for  public 
travel,  that  the  surface  of  said  streets 
should  not  be  occupied  by  such  tracks,  or 
any  tracks  used  for  the  passage  of  locomo- 
tive engines  and  railroad  cars  propelled  by 
steam,  and  that  such  railway  tracks  should 
be  removed  from  the  surface  of  such  streets 
with  all  reasonable  despatch.  That  the  com- 
mon council  of  said  city,  on  August  23,  1899, 
recognizing  the  evils  hereinbefore  recited, 
attempted  to  remedy  the  same  by  the  pas- 
sage of  an  ordinance  entitled  *'An  Ordinance 
for  the  Restoration  of  Highways  and  Streets 
in  the  City  of  Indianapolis,  Whose  Surface 
is  Occupied  by  Railroad  Tracks,  by  the  Re- 
moval of  Such  Tracks  and  for  the  Removal 
of  Railroad  Tracks  from  the  Surface  of 
Streets  and  Highways  in  Such  City;  Pro- 
viding Penalties  for  Its  Violation,  and  Fix- 
ing a  Time  when  the  Same  shall  Take 
Effect," — which  ordinance,  being  properly 
approved,  took  effect  and  is  now  in  force. 
That,  by  reason  of  the  facts  hereinbefore  re- 
cited and  stated,  the  city  ordinance  under 
its  terms  declares  the  railroad  crossings  in 
said  city  to  be  nuisances,  and  that  the  con- 
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tinuation  of  such  crossings  at  grade  is 
entirely  inconsistent  with  the  use  of  such 
streets  for  travel  by  the  public,  and  the 
ordinance,  amonff  other  things,  provides: 
That  all  railroa&  and  railroi^  tracks  and 
structures  upon  the  surface  of  the  streets 
and  high>vays,  within  a  designated  territory 
in  said  city,  called  the  first  district,  which 
district  included  all  the  streets  and  cross- 
ings described  in  the  complaint  and  writ, 
should  be  removed  therefrom  on  or  before 
the  let  day  of  September,  1901,  and  should 
not  thereafter  be  relaid.  That  every  nil- 
road  track  existing  or  being  upon  any  pub- 
lic street  or  highway  at  grade,  contrary  to 
the  provisions  of  said  ordinance,  is  declared 
to  be  a  nuisance,  the  same  being  a  menace 
to  life  and  property  therein,  and  a  serious 
interference  with  the  comfort,  safety,  and 
convenience  of  the  public.  That,  after  the 
time  therein  limited  for  the  removal  of  such 
tracks,  the  board  of  public  works  of  said 
city  shall  be  authorized  and  directed  ta 
cause  the  same  to  be  removed  and  abated. 
That  any  corporation,  person,  or  persons 
who  should  construct,  operate,  or  maintain 
any  railroad  tracks  upon  the  surface  of 
streets,  contrary  to  the  provisions  of  such 
ordinance,  should  be  liable  to  a  penalty  of 
$200  per  day.  And  said  ordinance  also  pro- 
vided that,  subject  to  the  limitations,  con- 
ditions, reservations,  and  exceptions  con- 
tained therein,  "the  consent  of  the  common 
council  is  hereby  given  to  all  persons  and 
corporations  now  owning  or  operating  any 
railroad  or  railroad  tracks  upon  the  surface 
of  any  of  the  streets  or  highways,  within 
the  limits  of  said  city,  heretofore  con- 
structed upon  or  across  the  same,  in  pursu- 
ance of  lawful  authority,  to  construct, 
maintain,  and  operate  elevated  railroads  in 
lieu  thereof."  That  among  the  conditions 
imposed  by  said  ordinance  upon  which  such 
railroad  companies  might  maintain  elevated 
tracks  in  lieu  of  the  tracks  at  grade,  as  at 
present,  was  the  condition  "that  the  woik 
of  constructing  each  of  said  elevated  rail- 
roads within  the  first  district  shall  be  com- 
menced not  later  than  the  1st  day  of  April, 
1900,  and  completed  not  later  than  the  1st 
day  of  September,  1901,"  and  the  further 
condition  "that  each  person  or  corporation 
desiring  to  construct  any  elevated  railroad 
shall  first  submit  plans  and  specifications 
therefor  to  the  board  of  public  works  for  its 
approval,  and  that  the  construction  of  such 
elevated  railroads  shall  be  upon  plans  and 
specifications  approved  by  said  board,  and 
not  otherwise." 

Under  the  ordinance  in  question  the  rail- 
road companies  are  authorized  and  required 
to  construct  elevated  tracks  and  roadbeds, 
and  it  is  provided  that  such  roadbeds  and 
tracks  shall  be  upheld  by  iron  and  steel 
cross-girders,  these  to  be  supported  by  iron 
and  steel  posts.  The  girders  are  reauirel 
to  be  fully  14  feet  aw)ve  the  established 
grade  of  the  streets,  and  the  roadbeds  and 
tracks  are  to  be  so  elevated  as  not  to  inter- 
fere with  the  travel  of  the  public  upon  the 
streets.  The  ordinance  goes  into  detail  as  to- 
the    manner    of   constructing   the    elevated 
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tracks,  and  as  to  the  rights  of  the  companies 
to  construct,  maintain,  and  use  tel^raph, 
telephone,  and  signal  service  for  their  own 
exclusive  use  along  and  upon  said  elevated 
railroad.  It  further  provides  ''that  the  per- 
sons or  corporations  constituting  or  owning 
any  elevatcKi  railroads  in  pursuance  hereof, 
as  well  as  their  lessees,  successors,  and  as- 
signs, shall  forever  indemnifv  and  save 
harmless  the  city  of  Indianapolis  from  any 
and  all  damages,  judgments,  decrees,  costs, 
and  expenses  for  which  it  may  be  made 
liable,  or  which  may  be  recovered  against 
it  by  reason  of  its  having  consented  to  the 
construction,  maintenance,  or  operation  of 
such  elevated  railroad."  This  ordinance  is 
set  out  aud  made  a  part  of  the  petition  and 
alternative  writ.  It  is  further  alleged  in 
said  writ  that  after  the  1st  dav  of  April, 
1900,  a  written  demand  was  made  upon  the 
defendant  and  all  railroad  companies  run- 
ning trains  over  the  tracks  in  question,  re- 
questing and  directing  them  to  proceed  with 
the  work  of  constructing  elevated  tracks  in 
lieu  of  the  tracks  now  maintained  by  them 
and  each  of  them,  but  that  each  and  all  of 
said  companies  have  failed  and  refused  to 
comply  with  said  request  and  demand;  that 
defendant  and  all  said  companies  have  failed 
to  submit  to  the  board  of  public  works  of 
said  city  any  plan  or  specifications  for  the 
construction  of  such  ^evated  tracks,  but 
that,  on  the  contrary,  the  defendant  and  all 
of  the  companies,  owning  or  operating, 
through  their  duly  authorized  agents  and 
officers,  have  given  out  that  it  is  their  pur- 
pose to  ignore  the  provisions  of  said  ordi- 
nance, and  their  determination  to  continue 
to  maintain  the  said  tracks  at  grade,  and  to 
operate  over  and  on  the  same  the  trains  of 
cars  hereinbefore  described.  That  if  said 
work  of  elevating  the  tracks  in  question, 
and  constructing  an  elevated  railroad  in 
accordance  with  the  provisions  of  said  ordi- 
nance, should  be  commenced  at  the  date  of 
the  return  of  this  proceeding,  it  would  have 
to  be  prosecuted  with  extraordinary  dili- 
gence to  complete  the  same  by  the  1st  of 
September,  1901.  That  it  is  the  purpose  of 
the  defendant  to  refuse  to  take  any  steps 
looking  to  the  elevation  of  the  tracks  until 
after  September  1,  1901,  and  then  to  con- 
tinue such  refusal  and  contest  the  validity 
of  said  ordinance.  That  such  delay  will  re- 
sult in  a  continued  loss  of  life,  and  the 
indefinite  continuation  of  the  perils  and  dan- 
gers hereinbefore  recited.  That  the  con- 
struction of  elevated  railroads  or  tracks  by 
said  defendant  aud  by  said  other  corpora- 
tions is  the  proper  and  only  feasible  remedy 
for  the  evils  and  dangers  complained  of, 
which  will  give  to  the  people  the  free,  safe, 
and  imobstructed  use  of  their  public  streets 
and  thoroughfares  for  travel,  without  in 
any  wise  interfering  with  the  running  of 
the  trains  of  the  said  railroad  companies, 
which  are  necessarily  used  in  the  transpor-. 
tation  of  passengers  throughout  the  country. 
An  examination  of  the  facts  set  out  in  the 
petition  and  alternative  writ  discloses  that 
the  relator  does  not  base  the  right  which  it 
seeks  to  enforce  against  the  appellee  upon 
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the  5th  cUuse  of  S  5153,  Burns's  Rev.  Stat, 
of  the  general  law  relating  to  the  organiza- 
tion and  control  of  railroad  companies,  but 
founds  the  right  which  it  claims  and  ajB8ert» 
upon  the  ordinance  adopted  by  its  common 
council,  wherein  the  crossings  as  they  are 
maintained  are  declared  to.  be  nuisances. 
The  relator,  under  the  circumstances,  then, 
in  maintaining  the  right  which  it  claims, 
must  stand  or  fall  upon  the  ordinance  which 
it  advances  in  support  of  its  claim.  The 
Question,  therefore,  with  which  we  have  to 
deal  is  one  relating  to  the  power  of  the  city 
under  the  law  to  adopt  the  ordinance  in- 
volved, and  thereunder  compel  appellee  to 
remove  the  surface  tracks  of  its  railroads, 
and  substitute  instead  thereof  a  system  or 
series  of  elevated  tracks  in  the  prescribed 
district  over  which  it  must  operate  or  run 
its  cars.  Counsel  for  appellant  argue  that 
the  ordinance  in  question  is  sustain^  by  the 
police  power  of  the  state,  which  it  is  said 
may  be  exercised  directly  by  the  latter,  or 
that  it  may  be  delegated  by  it  to  municipal 
corporations.  It  may  be  conceded,  arguetuLo, 
that  the  authority  of  the  relator  herein,  if 
it  is  invested  with  such  power  to  require 
appellee  to  abolish  its  grade  crossings  and 
elevate  the  tracks  of  its  roads  above  the 
surface  of  the  public  streets  in  order  to  pro- 
tect the  lives  and  property  of  those  ixsing 
the  same,  rests  upon  the  police  power  of  the 
state,  which  the  latter  through  its  legisla- 
tive department  may  delegate  to  or  confer 
upon  municipal  corporations.  That  this 
power  extends  to  and  may  be  exercised  to 
protect  the  lives  aud  property  of  the  people, 
and  also  to  promote  their  health  and  morals, 
is  universally  recognized.  That  the  right  to 
exercise  this  power  caunot  be  bargaij^  or 
bartered  away,  either  by  the  state  or  by  anv 
of  its  governmental  subdivisions  upon  which 
it  has  been  conferred,  is  equally  well  settled. 
In  State  v.  Gerhardt,  145  Ind.  439,  33  L.  R. 
A.  313,  44  X.  E.  469,  this  court,  in  speaking 
in  regard  to  the  extent  of  the  police  power, 
said :  ''The  police  power  of  a  state  is  recog- 
nized by  the  courts  to  be  one  of  wide  sweep. 
It  is  exercised  by  the  state  in  order  to  pro- 
mote the  health,  safety,  comfort,  morals, 
and  welfare  of  the  public.  The  right  to  ex- 
ercise this  power  is  said  to  be  inherent  in 
the  people  in  every  free  government.  It  Ls 
not  a  grant,  derived  from  or  under  any 
written  constitution.  It  is  not,  however, 
without  limitation,  and  it  cannot  be  invoked 
so  as  to  invade  the  fundamental  rights  of  a 
citizen.  As  a  general  proposition,  it  may  be 
asserted  that  it  is  the  province  of  the  legis- 
lature to  decide  when  the  exigency  exists 
for  the  exercise  of  this  power,  but  as  to 
what  are  the  subjects  which  come  within  it 
is  evidently  a  judicial  question." 

These  well-settled  propositions,  however, 
do  not  solve  the  question  which  confronts 
us  in  this  appeal,  for  the  inquiry  still  re- 
mains, Has  the  legislature  delegated  to  or 
conferred  upon  the  relator  herein  any  sucl» 
power  as  will  authorize  that  which  it  seeks 
to  enforce  under  the  ordinance  in  contro- 
versy? Counsel  for  appellant  refer  us  to 
§  23  (Burns's  Rev.  Stat.  §  3794)  of  the  act 
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commonly  known  as  the  "Charter  of  the 
City  of  Indianapolis.*'  It  is  claimed  that 
under  the  several  provisions  of  that  section 
ample  power  to  deal  with  the  problem  pre- 
sented hajs  been  conferred  upon  relator's 
common  council.  This  section  provides  that 
the  common  council  shall  have  power  to 
enact  ordinances  for  the  following  purposes: 
".  .  .  To  declare  what  shall  constitute  a 
nuisance,  to  prevent  the  same,  require  its 
abatement,  authorize  the  removal  of  the 
same  by  the  proper  officers,  and  provide  for 
the  punishment  of  the  person  or  persons 
causing,  continuing,  or  suffering  the  same 
to  exist,  and  to  assess  the  expenses  of  its  re- 
moval against  such  person  or  persons,  and 
provide  for  collecting  such  expenses  either 
by  placing  the  same  on  the  tax  duplicate  or 
by  suit.  ...  To  secure  the  safety  of 
citizens  and  others,  in  the  running  of  trains, 
in  or  through  such  city;  to  require  persons 
or  cori>oratious,  owning  or  operating  rail- 
roads, to  fence  their  respective  railroads,  to 
construct  cattle  guanls,  street-crossings,  and 
viaducts,  and  public  roads,  and  to  keep  the 
same  in  repair  and  safe  condition  for  per- 
sons on  foot,  in  vehicles,  or  otherwise;  to 
keep  flagmen  at  railroad  crossings,  and  pro- 
vide protection  against  injury  to  persons  or 
property  from  the  operation  of  said  rail- 
roads. To  authorize  and  rtHjuire  railroad 
companies  to  change  the  location,  grade,  and 
crossings  of  their  respective  railroads ;  to 
compel  them  to  raise  or  lower  their  railroaxl 
tracks  to  conform  to  any  grade  which  may 
be  established  by  such  ordinance;  to  compel 
persons  or  companies  owning  or  operating 
railroads  to  construct  bridges,  viaducts,  or 
tunnels,  and  approaches  thereto,  across  their 
res])ective  railroads  or  rights  of  way,  at 
street  or  alley  crossings:  to  compel  railroad 
companies  to  makQ  and  keep  open  and  in 
repair  ditches,  drains,  sewers,  and  culverts, 
along  and  under  their  respective  tracks.  To 
compel  railroad  corporations,  or  persons 
owning  or  operating  railroads,  to  keep  gut- 
ters and  street  crossings  clean  along  their 
right  of  way.  To  prohibit  the  laying  of  any 
railroad  track  across  any  street  or  alley  or 
public  place  without  permission  first  ob- 
tained therefor  from  the  department  of  pub- 
lic works,  and  to  provide  for  the  taking  up 
and  i-emoving  any  track  so  laid,  without 
notice,  and  charge  the  expense  thereof 
against  the  offending  person  or  corporation. 
To  require  any  person  or  company,  owning 
or  operating  any  railroad,  to  take  up  and 
chanire  the  location  of  any  railroad  track 
or  switch  heretofore  or  hereafter  laid  within 
the  limits  of  said  city. 

It  cannot  in  reason  l)e  asserted,  from  the 
mere  fact  that  the  relator  is  invested  with 
some  of  the  police  power  of  the  state  in  re- 
gard to  the  running  or  operating  of  rail- 
roads within  its  corporate  limits,  that  it 
necessarily  follows,  under  the  circumstance*, 
that  it  has  unlimited  power  to  deal  alike 
with  all  of  appellee's  railroad  crossings  and 
confine  it  ijo  the  particular  or  specific 
method  or  means  of  elevated  tracks  to  be 
constructed  by  it  at  all  of  its  crossings, 
regardless  of  the  existing  conditions  and  cir- 
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cumstances  applicable  thereto,  in  order  to 
aflford  safety  or  protection  to  the  public. 

In  regard  to  the  power  of  the  state  to 
confer  or  delegate  the  extraordinary  author- 
ity which  the  relator  under  its  charter 
claims  to  have,  we  need  not  discuss  nor 
decide,  for  that  is  not  the  question  herein 
involved. 

Under  the  provisions  of  §  23,  supra,  by 
which  the  relator  is  empowered  to  require 
railroad  companies  to  change  tlie  grade  and 
crossings  of  their  respective  roads,  and  to 
raise  or  lower  their  tracks  in  order  to  con- 
form to  any  grade  w^hich  may  be  established 
by  ordinance,  certainly  the  broad  and  extra- 
ordinary ix)wer  of  aix>lishing  grade  cross- 
ings \vithin  the  city,  and  compelling  the  com- 
panies to  construct  and  maintain  a  system 
of  elevated  tracks,  as  exacted  by  the  ordi- 
nance in  issue,  was  not  intended  or  contem- 
plated by  the  legislature.  It  appears  that, 
in  order'  to  afford  protection  to  the  public 
using  the  streets  of  the  city,  §  23  points  out 
or  enumerates  some  of  the  means  which  the 
city  may  compel  railroad  companies  to  em- 
ploy for  that  purpose,  among  which  is  men- 
tioned to  keep  flagmen  at  their  crossings, 
and  to  construct  bridges,  viaducts,  or  tun- 
nels at  street  or  alley  crossings,  but  there 
is  nothing  in  the  section  to  indicate  that  it 
was  the  legislative  intent  to  invest  relator*? 
common  council  with  the  extraordina.ry 
power  to  impose  upon  railroad  companies 
the  duty  or  obligation  of  removing  their 
railroad'  tracks  from  the  surface  of  the 
streets,  where  they  were  legally  authorized 
to  be  located,  and*^  construct  in  lieu  thereof 
a  series  of  elevated  tracks  as  contemplated 
by  the  ordinajice  involved  over  which  they 
,  must  run  or  operate  their  cars.  Under  the 
I  plain  language  of  this  section  there  is  no 
room  to  work  out  or  hold  by  judicial  con- 
struction that  the  legislature  intended  lo 
confer  upon  the  relator  the  power,  either  ex- 
presslv  or  impliedly,  to  compel  appellee  to 
employ  the  particular  and  specific  method, 
regardless  of  all  others,  of  elevating  its  rail- 
road tracks  as  prescribed  by  the  ordinance. 
If  we  entertaine<i  a  retusonable  doubt,  which 
we  do  not.  of  relator's  being  invested  with 
such  power,  we  would  be  required  under 
such  circumstances  to  solve  the  douhi 
I  attainst  it  and  deny  the  existence  of  tlie 
power.  Pittsburgh,  C.  C.  d-  fit,  L.  R,  Co.  v. 
Crown  Point,  146  Ind.  421.  422.  3o  L.  R.  A. 
(584  45  N.  E.  687:  Roque  v.  Bennett,  156 
Ind.  478,  480,  481,  60  N.  E.  143:Dill.  Mun. 
Corp.  4th  ed.  8  89:  CrairfordsHlle  v.  Bra- 
den,  130  Ind.  149.  14  L.  R.  A.  268.  28  X.  E. 
849;  Adams  v.  Flhelbyrille,  154  Ind.  46i. 
49  L.  R.  A.  797.  57  N."  E.  114. 

The  general  rule  is  well  affirmed  thai 
municipal  corporations  derive  their  powers 
from  the  legi««lature,  and,  where  a  power  to 
such  corporations  is  expressly  granted  or 
necessarily  implied  or  inferred,  it  should 
not  be  defeated  or  denied  by  a  stringent 
judicial  construction,  but,  nevertheless,  the 
proposition  that  they  can  do  no  act  for 
which  authority  is  not  expressly  granted  or 
mav  not  be  reasonably  inferred  or  implied 
is  well  settled  by  tlie  authorities.     Kvlc  v. 


1908. 


State  ex  rel.  Indianapolis  v.  Indianapous  Union  K.  Co. 


837 


Maliiu  8  Ind.  34;  Smith  v.  Madison,  7  Ind. 
86;  Dill.  Mun.  Corp.  4th  ed.  §  90. 

The  power  of  relator  may  be  conceded, 
arguendo,  either  under  its  charter  law  or 
under  Burns's  Hev.  Stat  clause  5  of  §  5153, 
supra,  where  any  particular  railroad  cross- 
ing over  its  public  streets  by  reason  of  the 
peculiar  or  particular  circumstances  or  con- 
ditions thereof  can  only  be  made  safe  for 
public  travel  thereover  by  elevating  the 
tracks  of  the  road,  to  compel  the  railroad 
company  to  discharge  such  duty  or  obliga- 
tion. But  certainly  such  authority  uuder 
the  existing  laws  cannot  be  extended  by  con- 
struction so  as  to  warrant  the  relator  in 
coercing  appellee  to  construct  and  maintain 
a  system  of  elevated  tracks  for  all  of  its 
various  roads  running  into  and  through  the 
city  of  Indianapolis.  The  ultimatum  pre- 
senteii  to  appellee  by  the  ordinance  in  ques- 
tion was  to  remove  the  surface  tracks  of  its 
roads  and  construct  and  maintain  elevated 
tracks  over  all  of  the  crossings  in  the  pre- 
scribed district,  without  regard  to  the  con- 
ditions or  circumstances  of  any  particular 
crossing.  The  same  means,  without  distinc- 
tion, were  to  be  provided  for  all  crossings, 
irrespective  of  circumstances  or  conditions. 
This  court  in  Chicago,  T.  d  L.  R.  Co.  v.  State, 
158  Ind.  180,  63  N.  E.  224,  quoted  with  ap- 
proval §  1107  of  Elliott  on  Railroads,  where 
the  author  says :  "Each  particular  crossing 
presents  different  conditions,  but  the  gen- 
eral rule  ...  is  that  the  company  must 
erect  whatever  structures  are  reasonably 
necessary  to  the  safety  and  convenience  of 
the  traveler  using  the  crossing."  The  fact 
that  relator's  common  council  under  the  or- 
dinance in  controversy  has  by  its  own  fiat 
declared  all  of  the  appellee's  railroad  cross- 
ings to  be  nuisances  does  not  justify  the 
demand  that,  by  reason  of  such  declaration, 
appellee  must  remove  its  surface  tracks  and 
construct,  instead  thereof,  a  series  of  ele- 
vated ones.  The  general  authority  as 
frranted  by  its  charter  to  declare  what  shall 
constitute  a  nuisance  does  not  empower  it 
to  declare  anything  a  nuisance  per  se  which 
in  fact  was  not  recognized  as  such  by  the 
common  law.  Its  common  council,  under 
such  general  grant  of  power,  may,  within 
recognized  limits,  by  ordinance  define  or  de- 
clare what  things  or  classes  of  things  may, 
and  under  what  circumstances  or  conditions 
they  may  become  or  shall  be  deemed  to,  con- 
stit^ute  a  nuisance,  and  may  prescribe,  with- 
in the  authorizeti  limit,  what  the  penalty 
shall  be  upon  conviction  of  the  offending 
party.  Certain  things  by  reason  of  their 
nature  or  character  are  considered  by  the 
law  a  nuisance  per  se,  while  on  the  other 
hand  there  are  other  things  which  mayor  may 
not  be  a  nuisance,  their  character  as  such 
being  a  question  of  fact  depending  on  the 
particular  circumstances  of  the  case.  Evans- 
ville  V.  MiUcr,  146  Ind.  613,  38  L.  R.  A.  161, 
45  X.  E.  1054:  First  Sat.  Bank  v.  Sarlls, 
129  Ind.  201,  13  L.  R.  A.  481,  28  N.  E.  434; 
60  L.  R.  A. 


Chicago,  i?.  /.  rf  P.  H,  Co.  v.  Jolict,  79  IlL 
25;  St.  Louis  v.  Edicard  Heitzeherg  Packing 
ih  Provision  Co.  141  Mo.  375,  39  L.  R.  A. 
551,  42  S.  W.  954;  Dill.  Mun.  Corp.  4th  ed, 
S  374. 

Judge  Dillon,  in  the  section  cited,  in  con- 
sidering the  powers  of  municipal  corpora- 
tions to  declare  and  abate  nuisances,  prop- 
erly says:  "Such  power  conferred  in  gen- 
eral terms  cannot  be  taken  to  authorize  the 
extrajudicial  condemnation  and  destruction 
of  that  €is  a  nuisance  which  in  its  nature, 
situation,  or  use  is  not  such." 

The  crossings  of  appellee's  railroads  over 
the  public  streets  of  the  city  were  author- 
ized by  law,  and,  if  they  are  so  maintained 
as  to  become  nuisances,  that  is  a  questiou 
of  fact  to  be  judicially  determined  upon  a 
case  properly  presented.  Counsel  for  appel- 
lant assert  that  the  facts  set  out  in  the 
petition  and  alternative  writ  disclose  such  a 
condition  of  affairs  as  a  court  cannot  afford 
to  tolerate.  But  it  must  be  remembered  that 
this  action  is  not  one  to  abate  a  nuisance, 
but  is  a  suit  wherein  the  extraordinary  rem- 
edy of  mandate  is  sought,  and,  in  testing 
the  sufficiency  of  the  pleading,  consideration 
must  be  had  only  for  facts  well  pleaded,  and 
not  for  legal  conclusions.  We  have  pre- 
viously shown  that  in  cases  of  the  character 
of  the  one  at  bar  the  only  province  of  a 
court  is  to  decide  whether,  upon  the  facts 
alleged  in  the  alternative  writ,  the  relator 
is  entitled  to  be  awarded  the  specific  relief 
or  right  demanded.  The  functions  of  a  court 
are  not  of  a  legislative  character,  and  while 
the  state  of  affairs,  as  counsel  claim,  may 
possibly  be  of  a  very  grievous  or  intolerable 
nature,  nevertheless  it  is  not  in  our  power 
to  declare  a  law  under  which  the  relator 
may  be  enabled  to  secure  the  relief  which  it 
seeks  by  way  of  the  particular  method 
which  it  advances  and  demands  for  the  ob- 
ject or  purpose  in  view.  If  it  has  unsuc- 
cessfully exercised  all  of  the  power  in  the 
premises  with  which  it  has  been  invested  by 
the  legislature,  and  believes  that  the  oijly 
remedy  for  the  evil  complained  of  is  to  com- 
pel appellee  to  construct  and  maintain  an 
elevated  railroad  within  the  prescribed  ter- 
ritory over  which  it  must  run  or  operate  its 
cars,  tlieii  it  would  appear  that  its  appeal 
should  not  be  to  the  courts,  but  to  the  legis- 
lature for  a  further  or  additional  grant  of 
power  under  which  the  vast  undertaking 
upon  the  part  of  the  appellee  as  contem- 
plated by  the  ordinance  involved  could  be 
enforced. 

We  have  given  this  case  a  patient  consid- 
eration, and  have  examined  all  of  the  au- 
thorities cited  by  appellant,  and  as  a  final 
conclusion  we  are  constrained  to  adjudge 
that  the  relator  had  not,  under  the  existing 
laws,  the  power  to  adopt  the  ordinance  in 
question,  and  therefore  is  not  entitled  to 
the  specific  relief  or  right  demanded.  The 
demurrer  to  the  alternative  writ  of  man- 
damus was  properly  sustained. 

Judgment  affirmed. 
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V, 

NEW    JERSEY    PLATE-GLASS    INSUR- 
ANCE COMPANY,  Appt. 
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1.  The  breaking  of  a  plate->vla««  Trin- 
doiT  bj-  tbe  explosion  of  vas  generated 
by  the  use  of  gasoline  to  clean  clothes  Is  not 
caused  by  the  blowing  up  of  the  building, 
within  the  meaning  of  an  Insurance  policy 
thereon  which  exempts  the  Insurer  from  loss 
caused  by  the  blowing  up  of  buildings. 

2.  Fire  Is  not  the  cause  of  tbe  break- 
Ins  of  a  window,  within  the  meaning  of 
an  insurance  policy  exempting  the  insurer 
from  liability  for  losses  which  happened  by  or 
in  consequence  of  any  fire,  where  the  loss 
was  caused  by  the  exploerlon  of  gas  ignited  by 
a  match  or  light. 

(Febniary  10,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  policy  insuring  against  loss  or  damage  to 
plate  glass.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McVey,  MoVey,  Sc  Oraham* 
for  appellant: 

The  principle  that  governs  the  case  at 
bar  is  laid  down  by  the  supreme  court  of 
Massachusetts  in  Scripture  v.  Lowell  Mut. 
F.  Ins.  Co.  10  Cush.  366,  57  Am.  Dec.  Ill, 
and  is  that  where  gunpowder  or  other  in- 
flammaJ}le  or  explosive  or  expansive  sub- 
stance or  material  is  ignited  by  the  flame  of 
a  lamp,  match,  or  any  agent,  the  moving 
factor  of  which  is  fire,  and  combustion  and 
explosion  occur  simultaneously,  causing  the 
loss,  the  proximate  cause  of  the  loss  is  fire, 
and  is  covered  by  a  fire  policy,  unless  loss 
by  such  explosion  is  especially  excepted  by 
the  contract 

United  lAfe  F.  d  M.  Ins.  Co.  y.  Foote,  22 
Ohio  St.  340,  10  Am.  Rep.  735;  Heuer  y. 
North  Western  National  Ins.  Co.  144  111. 
393,  19  L.  R.  A.  594,  33  N.  E.  411;  Ameri- 
can Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar 
Kef.  Co.  21  L.  R.  A.  572,  6  C.  C.  A.  336,  9 
U.  S.  App.  186,  57  Fed.  302;  Renshaw  y. 
Missouri  State  Mut.  F.  d  M.  Ins.  Co.  103 
Mo.  595,  15  S.  W.  945;  Waters  y.  Merchants* 
Louisville  Ins.  Co.  11  Pet.  213,  9  L.  ed.  69; 
City  F.  Ins.  Co.  v.  Corlies,  21  Wend.  367; 
Briggs  v.  North  American  d  M.  Ins.  Co.  63 
N.  Y.  446;  St.  John  v.  American  Mut.  F.  d 
M.  Ins.  Co.  UN.  Y.  516;  Commercial  Ins. 
Co.  y.  Rohinson,  64  111.  265,  16  Am.  Rep. 
557. 


Note. — For  explosion  of  gas  as  fire,  see,  in 
this  series,  Heuer  y.  Northwestern  Nut.  Ins.  Co. 
(III.)  19  L.  R.  A.  594,  with  note  as  to  Liahility 
of  insurer  for  lose  caused  by  explosion. 

For    explosion   of    starch   dust    as    fire,    see 
American    Steam    Boiler    Ins.    Co.    y.    Chicago 
Sugar  Ref.  Co.    (C.   C.  App.  7th  C.)   21  L.  R. 
A.  572. 
60  L.  R.  A. 


If  a  combustible  substance  in  the  process 
of  combustion  produces  explosion,  it  is  not 
easy  to  perceive  why,  of  the  two  diverse,  but 
concurrent,  results  of  the  combustion,  the 
one  should  be  ascribed  to  fire  any  leas  than 
the  other. 

Sciipture  v.  Lowell  Mut.  F.  Ins.  Co.  10 
Cush.  366,  57  Am.  Dec.  Ill;  American 
Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref. 
Co.  57  Fed.  302;  Renshaw  y.  Missouri  StaU 
Mut.  F.  d  M.  Ins.  Co.  103  Ma  695,  15  S.  W. 
945. 

The  combustion  of  gas  is  a  fire,  under 
a  fire  policy  which  does  not  except  loss  by 
explosion. 

United  Life  F.  d  M.  Ins.  Co.  y.  Foote^  22 
Ohio  St.  348,  10  Am.  Rep.  735;  American 
Steam  Boiler  Ins.  Co.  y.  Chicago  Sugar  Ref. 
Co.  21  L.  R.  A.  572,  6  C.  C.  A.  336,  9  U,  S. 
App.  186,  57  Fed.  302;  Renshaw  y.  Missouri 
State  Mut.  F.  d  M.  Ins.  Co.  103  Mo.  595,  15 
S.  W.  945. 

A  loss  caused  by  gasoline  explosion  ignited 
by  a  fiame  is  a  loss  by  or  in  consequence  of 
a  fire,  and  a  fire  insurance  company  would 
be  liable,  unless  the  damage  is  excepted. 

Mitchell  y.  Potomac  Ina.  Co.  183  U.  S.  42, 
46  L.  ed.  74,  22  Sup.  Ct.  Rep.  42. 

Messrs.  Edward  A.  Davia  and  C.  0. 
Sc  O.  I*.  ICourae,  for  appellee: 

That  construction  of  the  language  of  the 
policy  should  be  adopted  which  is  most  fa- 
vorable to  the  assured. 

Collins  V.  Merchants'  d  B.  Mut.  Ins.  Co. 
95  Iowa,  540,  64  N.  W.  602;  Goodwin  v. 
Provider^t  Sav.  Life  Assur.  Asso.  97  Iowa, 
226,  32  L.  R.  A.  473,  66  N.  W.  157;  Read 
V.  State  Ins.  Co.  103  Iowa,  307,  72  N.  W. 
665;  Funk  y.  Iowa  Business  Men's  Mut.  F. 
Asso.  103  Iowa,  660,  72  N.  W.  774. 

This  case  appears  to  be  a  pioneer  in 
''plate-glass  insurance"  litigation. 

The  words  of  a  policy  of  insurance  are  to 
be  considered  by  the  court  in  the  popular 
sense  in  which  they  are  used  and  unaerstood 
by  ordinary  people,  and  not  in  the  sense 
they  would  be  used.  A  lighted  match 
coming  in  contact  with  gasoline  vapor,  and 
"causing  an  explosion,  is  not  to  be  consid- 
.  ered  as  'fire'  within  the  meaning  of  the  pol- 
icy." 

Mitchell  y.  Potomac  Ins.  Co.  183  U.  S.  42, 
46  L.  ed.  74,  22  Sup.  Ct.  Rep.  42;  Boatman's 
F.  d  M.  Ins.  Co.  y.  Parker,  23  Ohio  St.  86, 
13  Am.  Rep.  228. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  on  a  policy  insuring  plain- 
tiff against  loss  or  damage  by  breakage, 
through  accident,  of  certain  plate  glass  in  a 
building  owned  by  her  in  the  cify  of  Des 
Moines.  The  policy  contained  these,  among 
other,  stipulations:  "This  company  is  not 
liable  to  make  good  any  losses  or  damage 
which  may  happen  by  or  in  consequence  of 
any  fire.  .  .  .  and  is  not  liable  for  any 
losses  or  damage  to  glass  caused  by  the  blow- 
ing up  of  buildings."    During  the  life  of  the 
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policy  the  insured  property  was  broken  and 
destroyed,  and  the  cause  thereof,  according 
to  the  agreed  statement  of  facts  on  which  the 
case  was  tried,  was  as  follows:  "Third. 
That  the  cause  of  said  breakage  and  destruc- 
tion in  said  west  storeroom  was  the  explo- 
sion of  gas  generating  from  gasoline  being 
used  in  the  rear  of  said  room  for  the  pur- 
pose of  cleaning  clothes,  which  gas  waj9  ig- 
nited by  a  match  or  light  in  the  room,  and 
said  explosion  was  not  caused  wilfully  or 
by  intention  on  the  part  of  this  plaintiff  or 
her  tenant;  that  the  said  breakage  and  de- 
struction of  the  glass  and  explosion  in  said 
west  room  occurred  prior  to  the  fire  in  said 
building.  Fourth.  That  on  the  same  day 
other  plate  glass  in  the  said  building  was 
broken  and  destroyed  as  set  out  in  count  2 
of  plaintifT*s  petition,  as  amended  and  sub- 
stituted; that  said  glass  was  broken  by  fire- 
men intentionally,  and  in  order  to  gain  ac- 
cess to  the  building  for  the  purpose  of  ex- 
tinguishing a  fire  which  was  then  burning 
in  the  said  storeroom ;  that  the  doors  were 
fastened,  and  it  was  necessary  to  break  in 
the  front  of  the  building  for  the  purpose  of 
^ning  admission  to  put  out  the  fire."  Dur- 
ing the  trial  the  plaintiff  withdrew  the  sec- 
ond count  of  her  petition;  hence  we  have 
nothing  to  consider  but  the  statements  above 
made  as  to  how  the  damage  occurred. 

Defendant  contends  that  the  damage  waj9 
caused  by  the  "blowing  up"  of  the  building. 
These  words  should  be  given  their  ordinary 
signification,  in  arriving  at  the  intent  of  the 
parties;  and  we  think,  when  defined  in  this 
light,  and  applied  to  the  agreed  facts  which 
we  have  quoted,  that  it  does  not  sufficiently 
appear  that  the  building  was  blown  up.  Or- 
dinarily the  term  means  to  scatter  or  destroy 
by  an  explosion  of  some  kind.  When  we 
speak  of  a  buildinjB:  as  having  been  blown 
up,  we  ordinarily  intend  to  convey  the  no- 
tion that  its  constituent  parts  have  been 
scattered,  and  the  integrity  of  the  structure 
destroyed.  This  is  evidently  what  is  meant 
by  the  terms  employed  in  the  policy  now  be- 
fore us.  In  any  event,  the  policy,  if  suscep- 
tible of  two  constructions,  should  be  given 
that  one  which  is  most  favorable  to  the  in- 
sured. Collins  V.  Merchants'  d  B.  Mut.  Ins. 
Co.  95  Iowa,  540,  64  N.  W.  602 ;  Goodtcin  v. 
Provident  8av.  Life  Assur.  Asso.  97  Iowa, 
226,  32  L.  R.  A.  473,  66  N.  W.  157.  With 
this  rule  in  mind,  we  have  no  difficulty  in  ar- 
riving at  the  conclusion  that  the  breakage 
was  not  due  to  the  blowing  up  of  the  build- 
ing. See,  as  supporting  these  conclusions, 
Brenner  v.  Liverpool  d  L.  d  O.  Ins.  Co.  51 
CaJ.  101,  21  Am.  Rep.  703. 

The  next  contention  made  by  defendant 
is  much  more  difficult  of  satisfactory  solu- 
tion. It  is  argued  that  the  damage  to  tiie 
glass  happened  by.  or  was  in  consequence  of, 
fire.  The  real  point  made  is  that  the  explo- 
sion was  due  to,  or  was  in  consequence  of, 
fire,  if  not  fire  itself.  The  term  "explosion" 
has  no  fixed  and  definite  meaning  either  in 
ordinary  speech  or  in  law.  It  may  be  de 
scribed,  in  a  general  way,  as  sudden  and  rap- 
id combustion,  causing  violent  expansion  of 
the  air,  and  accompanied  by  a  report.  It 
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may  ^d  does  vary  in  degrees  of  intensity 
and  in  the  vehemenoe  of  the  report,  and  it  w 
not  always  due  to  the  .presence  of  fire.  Ibp 
deed,  it  amy  result  from  decomposition  or 
chemical  taction.  In  the  case  before  us,  it 
was  undoubtedly  caused  by  fire,  or,  as  stated 
in  the  agreed  statement  of  facts,  "by  a  match 
or  li^ht  in  thf  room,"  which  tnuosformed  the 
gasoline  gas  into  heat,  which  was  propagated 
from  one  particle  of  air  to  another,  and  fi- 
nally against  the  glass,  the  shock  of  which 
caused  the  breakage  complained  of.  The 
stipulation  says  that  the  breakage  and  explo- 
sion occurred  priov  to  the  fire  in  the  build- 
ing, which,  we  OAsume,  means  that  the  glass 
was  broken  before  any  part  of  the  structure, 
or  of  the  goods  storea  therein,  were  ignited, 
for  it  is  clear  that  there  must  have  been  a 
match  or  light  in  the  room,  which  caused  the 
explosion.  Did  the  breakage,  then,  happen 
by,  or  was  it  in  consequence  of,  any  fire? 
The  question  is  a  nice  on^^  and  by  no  means 
free  from  doubt;  but  we  mre  inclined  to  the 
view  that  the  loss  here  did  not  happen  by, 
nor  was  in  conseauence  of,  any  fire,  as  those 
terms  are  used  in  the  policy  in  suit.  Of 
course,  but  for  the  lighted  match,  or  other 
light  in  the  room,  the  explosion  would  not 
have  happened,  and  the  explosion  itself  was 
due  to  rapid  combustion,  But  in  ordinary 
parlance  the  damage  was  due  to  the  explo- 
sion, or  to  the  concussion  produced  thereby, 
or,  as  said  in  the  agreed  statement  of  facts* 
the  explosion  and  breakage  occurred  prior 
to  the  fire  in  the  building.  The  lighted 
match,  or  other  light  in  the  building,  was 
not  contemplated  by  the  parties  ajs  the  fire 
which  was  excepted  by  the  terms  of  the  pol- 
icy. It  was  not  a  destructive  fire,  against 
the  immediate  effects  of  which  the  condition 
in  the  policy  was  intended  as  a  protectioii.  It 
was,  it  is  true,  the  possible  means  of  putting 
the  destructive  force  in  motion,  but  was  not 
the  excepted  peril.  Had  there  been  no  dre 
after  the  explosion,  it  seems  to  us  it  could 
not  fairly  be  claimed  that  the  damage  done 
the  glass  was  due  to,  or  in  consequence  of, 
any  fire.  The  immediate  cause  of  the  break' 
age  was  concussion  produced  by  the  ignitiox) 
of  gas,  it  is  true;  but  that  such  an  effect  wa^ 
due  to  or  in  consequence  of  fire,  as  that  term 
is  ordinarily  used,  or  as.  the  parties  intended 
it  in  this  case,  is  hardly  supposable.  In 
W^ood,  Ins.  vol.  1,  2d  ed.  p.  246,  it  is  said: 
"Where,  however,  the  explosion  is  caused  by 
fire,  the  damage  must  be  traceable  directly 
to  the  fire,  as  the  proximate  cause,  and  not 
merely  as  the  result  of  the  explosion.  The 
fire  must  be  shown  to  be  the  auusa  prowima, 
and  not  the  causa  reniota.  If  the  injury  is 
entirely  due  to  concussion,  the  fact  that  it 
wafi  caused  by  fire  does  not  make  the  fire 
the  proximate  cause,  but  the  cause  of  the 
cause;  and  consequently  the  ca^isa  remota, 
instead  of  the  ooimo  proxim<i.  'It  were  in- 
finite for  the  law,*  says  Lord  Bacon,  *to  con- 
sider the  causes  of  the  causes,  and  their  im- 
pulsion one  of  another.  Therefore  it  con- 
tenteth  itself  with  the  immediate  cause,  and 
judgeth  of  acts  by  that,  without  looking  to 
any  further  degree.'  *If  that  were  not  so,' 
said  Byles,  J.,  *and  a  ship  was  in  the  neigh- 
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borhood  of  JStna  or  Vesovius,  Mid  wu  vio- 
iMtly  BluJccn  by  an  eruption,  that  would  be 
damage 'by  &re;  or  if  a  gun  were  fired  off, 
laaded  with  small  shot^  among  erockery,  that 
would  be  damage  by  fire;  or  it  might  be  said 
UkaJt,  if  the  heat  of  the  sun  was  too  ^at, 
that  would  be  damage  by  fire/  "  Policies  of 
insurance  should  not  h&ye  a  technical  con- 
struction for  the  purpose  of  defeating  the 
insured.  He  has  nothing  to  do  with  the 
wording  of  the  policy,  and  must  accept  it  as 
tendered.  Hence  the  rule  of  construction 
hitherto  quoted.  Indeed,  we  think  language 
such  as  that  on  which  defendant  relies 
•bould  be  given  its  ordinary  and  common  sig- 
nification, and  not  its  scientific  and  technical 
meaning.  The  insured  went  to  the  company 
for  a  poliCT  of  insurance  on  the  plate  glass 
in  her  building,  and  received  a  policy  provid- 
ing indemnity  for  breakage  not  caused  by, 
nor  in  consequence  of,  any  fire.  She  had  the 
right  to  assume  that  the  policy  covered  dam- 
age by  ajD  explosion,  such  as  the  one  in 
question,  and  was  not  called  upon  to  go  to 
some  scientist  for  a  technical  definition  of 
flre«  After  all,  the  question  is,  What  woul4 
an  ordinary  man  understand  from  the  use  of 
the  term?  Would  such  a  person,  having  no 
technical  information  on  the  subject,  under- 
stand that  a  gasoline  explosion,  caused  by  a 
lighted  match,  was  a  fire,  in  the  absence  of 
proof  that  something  aside  from  the  gas  was 
Ignited?  We  think  not.  At  any  rate,  the 
trial  judge  was  authorized  to  find  the  nega- 
tive of  this  proposition.  We  cannot  too 
strongly  emphasise  the  thought  that  the 
match  or  other  light  referr^  to  in  the 
agreed  statement  of  facts  was  not  a  fire,  with- 
in the  meaning  of  the  condition  of  the  policy 
now  under  consideration.  See  United  Life 
F.  d  M.  Ins.  Co,  T.  Foote,  22  Ohio  St.  340, 
10  Am.  Hep.  735;  TroMailantio  F,  Ins,  Co, 
V.  Dorseyy  56  Md.  70,  40  Am.  Rep.  403; 
Briggs  v.  Vorth  American  d  M.  Ins.  Co,  53 
N.  Y.  446.  If,  then,  the  lighted  match,  or 
other  fire  which  caused  the  explosion,  was 
not  a  fire,  within  the  condition  of  the  policy, 
and  there  was  no  ignition  of  the  building,  or 
of  the  goods  stored  therein,  which  caused  the 
breakage,  but  all  damage  was  done  before  the 
lire  was  started,  as  stated  in  the  agreed  state- 
ment of  facts,  then  it  is  clear  that  plaintiff 
had  a  right  to  recover,  and  that  the  district 
court  was  correct  in  its  holding.  The  par- 
ties thMiselves  have  distinguished  the  ex- 
plosion from  the  fire  in  their  agreed  state- 
ments of  facts,  from  which  we  have  Quoted. 
Giving  the  language  used  in  the  policy  its 
ordinary  signification,  and  applying  it  to  the 
agreed  statement  of  facts,  we  think  the  dam- 
age did  not  happen  by,  nor  in  consequence 
of,  any  fire.  See,  as  further  supporting  our 
conclusions,  Everett  v.  London  Assurance, 
19  C.  B.  N.  S.  126;  Mitchell  v.  Potomac  Ins, 
Co,  183  U.  S.  42,  46  L.  ed.  74,  22  Sup.  Ct. 
Rep.  42;  Kenniston  v.  Merrimack  County 
Mut,  Ins.  Co,  14  N.  H.  341,  40  Am.  Dec.  193; 
Dotes  V.  Merchants'  Ins,  Co.  127  Mass.  346; 
Millaudon  v.  A'eic  Orleans  Ins,  Co,  4  La, 
Ann.  15,  50  Am.  Dec.  550;  Transatlantic  F. 
Ins.  Co.  V.  Dorseij,  56  Md.  79,  40  Am,  Rep. 
403 ;  Louisville  Undencriters  r,  Durland,  123 
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Ind.  544,  7  L.  R.  A.  399,  24  N,  E.  221; 
Boatman's  F,  d  M,  Ins.  Co.  v.  Parker,  23 
Ohio  St  85,  13  Am.  Rep.  228;  Commercial 
Ins.  Co,  V.  Rohinson,  64  111.  265,  16  Am.  Rep. 
557 ;  Cdballero  v.  Home  Mut,  Ins.  Co,  15  La. 
Ann.  217. 

We  must  take  notice,  it  is  said  in  argu- 
ment, of  the  fact  that  the  condition  in  the 
policy  in  suit  exempting  the  company  from 
liability  for  fire  was  for  the  purpose  of 
avoiding  double  insurance,  and  that,  if  the 
property  was  destroyed  by  fire,  it  was  cov- 
ered by  the  fire  policy  on  the  building,  of 
which  the  plate  glass  was  a  part.  Conced- 
ing the  rule,  the  conclusion  by  no  means  fol- 
lows. If  we  are  to  consider  these  matters, 
we  are  also  justified  in  assuming  that  the 
fire  policv,  if  there  was  one,  on  the  property, 
contained  tlie  usual  stipulation  exempting 
the  company  from  liability  for  losses  occa- 
sioned by  explosions.  It  is  well  known  that 
policies  of  insurance  usually  contain  such  ex- 
ceptions. See  standard  forms  in  the  states 
of  Michigan,  Minnesota,  New  Jersey,  North 
Dakota,  Pennsylvania,  Wisconsin,  Massa- 
chusetts, and  New  Hampshire,  as  set  forth 
in  the  appendix  to  Clement,  Fire  Insurance 
Digest;  also  at  page  8  of  table  of  contents. 
With  such  an  exception  in  a  fire  policy,  it 
is  manifest  that  it  would  not  cover  euch  a 
loss  as  haTC>ened  in  this  case. 

Keeping  in  mind  the  fact  that  the  lan- 
guage of  a  policy  of  insurance  is  to  be  given 
its  ordinary  and  popular  signification,  rather 
than  its  technical  meaning,  and  that,  when 
capable  of  two  constructions,  it  is  to  be  given 
that  which  is  roost  favorable  to  the  insured, 
we  reach  the  satisfactory  conclusion  that, 
under  the  agreed  statement  of  facts  in  this 
case,  the  defendant  is  liable  for  the  break- 


age. 


The  judgment  is  therefore  affirmed. 


John  C.  DAILY,  by  Next  Friend, 

V, 

Sarah  T.  MINNICK  et  oi.,  Appf. 
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1.  NaBtlnv  a  eblld  for  sraator  Is  suffi- 
cient performance  of  consideration  to  take  an 
oral  agreement  to  convey  land  to  him  in  con- 
sideration thereof  out  of  the  statute  of 
frauds,  where  payment  of  the  purchase  money, 
or  part  thereof,  Is  allowed  to  do  so. 

9.  An  Infant  named  for  tbe  pronalaor 
Is  in  much,  privity  to  bia  fatber  as  to 
be  entitled  to  enforce  a  promise  made  to  the 
latter  to  convey  land  eo  the  child  in  consider- 
ation of  such  naming. 

3.  The  parehaae  br  promisor  of  a  traet 
of  land,  and  his  declaration  that  it  is  the 
land  he  intends  to  convey  in  fulfilment  of  his 
promise,  are  sufficient  to  render  certain  his 
promise  to  convey  to  an  infant  a  certain 
quantity  of  land  in  case  he  is  named  for  him. 

4.  Tbe  naminv  of  a  eblld  for  promisor 
In  accordance  with  fats  previous  request  la  a 
sufficient     consideration    for    a    subsequent 

Nora. — For  moral  obligation  as  a  consldera- 
tion  for  a  promise,  see  Trimble  v.  Budy  (Ky.) 
58  L.  B.  A  353,  and  note. 
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promise  to  convey  to  the  child  a  particular 
tract  of  land  because  of  such  act. 
^    A  consideration  previonaly  received 

may  constirtute  a  sufficient  performance  of  an 
oral  promise  to  convey  land  to  take  it  out  of 
the  statute  of  frauds. 

(MoClain,  J.,  diaeenU.) 

(October  15,  1902.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Marion  CJounty  in 
iavor  of  plaintiff  in  an  action  to  quiet  title 
to  certain  real  estate.    Affirmed. 

Statement  by  Deemer,  J.: 

Action  to  quiet  title.  Plaintiflf,  who  is  a 
tninor,  suing  by  his  father,  James  C.  Daily, 
4M  his  next  friend,  brings  this  action  to  quiet 
title  to  40  acres  of  land,  against  the  defend- 
ants, who  are  the  heirs  at  law  of  John  Coch- 
rane, deceased,  who  during  his  lifetime  waj9 
the  owner  of  the  land.  The  defendants  deny 
plaintiff's  title;  and  C.  A.  Minnick,  the  hus- 
iMLnd  of  one  of  the  heirs  of  Cochrane,  who 
waB  also  made  a  defendant,  by  cross  petition 
•asks  to  have  title  to  an  undivided  interest 
in  the  property  quieted  in  him,  claiming  to 
*e  the  owner  thereof  by  conveyances  from 
the  several  heirs.  The  trial  court  quieted 
title  in  the  plaintiff,  and  defendants  appeal. 

Messrs.  Kinkead,  Mentxer,  ft  Oraaser, 

ior  appellants : 

The  burden  of  proof  is  upon  plaintiff. 

Williamaon  v.  Williamaon,  4  Iowa,  281; 
McPherson  v.  Berry,  92  Iowa,  64,  60  N.  W. 
1241 ;  lAch  ▼.  Lioh,  81  Iowa,  84,  46  N.  W.  763. 

Equity,  as  well  as  law,  contemplates  that 
•all  contracts  relating  to  real  estate  shall  be 
evidenced  by  some  writing  signed  by  the 
party  to  be  charged ;  and,  when  it  is  sought 
to  bring  a  case  within  any  of  the  exceptions 
allowed,  to  avoid  the  operation  of  the  stat- 
ute, the  court  should  never  be  left  to  conjec- 
tures, or  upon  proofs  loose  and  indeterminate 
in  their  character. 

Story,  Eq.  Jur.  S  764;  Voel  v.  Voel,  1 
Iowa,  423;  Shindler  v.  Houston,  1  N.  Y.  261, 
49  Am.  Dec.  316;  Alahama  Mineral  Land  Co, 
▼.  Jackson,  121  Ala.  172.  25  So.  709;  Vight- 
ingale  v.  Barney,  4  G.  Greene,  106;  Walker 
T.  Irtoin,  94  Iowa,  448,  62  N.  W.  785;  Beach, 
-Contr.  §  161. 

In  order  to  take  this  contract  out  of  the 
-statute  by  payment  of  the  purchase  money, 
in  whole  or  in  part,  it  was  necessary  that 
some  writing  evidencing  the  payment  of  said 
obligation,  and  signed  by  plaintiff,  should 
iiave  been  delivered  to  Cochrane.  In  the  ab- 
sence of  such  written  evidence  the  contract 
was  nudum  pactum. 

Gorman  v.  Brossard,  120  Mich.  611,  79  N. 
W.  903;  Brovm  v.  Wade,  42  Iowa,  647; 
Brahin  v.  Hyde,  32  N.  Y.  519. 

The  consideration  of  surrendering  to  Coch« 
rane  the  right  to  name  said  child  could  not 
have  passed  in  reliance  upon  Cochrane's 
promise  to  convey  this  particular  40,  because 
it  is  admitted  thajb  at  that  time  he  did  not 
agree  to  convey  the  40  in  controversy. 

The  question  of  consideration  wholly  fails, 
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ijid,  unless  plaintiff  has  established  the  fact 
Uy  clear  and  unequivocal  evidence  that  he 
has  taken  and  held  exclusive  possession  of 
said  land  and  made  permanent  improvements 
thereon  upon  the  faith  of  such  oral  contract, 
this  court  cannot  aid  him  by  decreeing  spe- 
cific performance. 

Moore  v.  Pierson,  6  Iowa,  297,  71  Am.  Dec. 
409;  Benedict  v.  Bird,  103  Iowa,  616,  72  N. 
VV.  768. 

The  mere  continuance  in  possession  by  a 
tenant  is  not  sufficient  taking  and  holding 
possession  to  take  a  verbal  contract  out  of 
the  statute  of  frauds. 

Mahana  v.  Blunt,  20  Iowa,  142 ;  Lake  Erie 
d  W,  R,  Co,  V.  Michigan  C,  R,  Co,  86  Fed. 
840;  Marsh  v.  Rouse,  44  N.  Y.  647;  Gorman 
V.  Brossard,  120  Mich.  611,  79  N.  W.  903. 

Messrs,  Hays  ft  Aaios,  for  appellee: 

The  surrender  of  the  right  to  name  the 
plaintiff  furnished  a  sufficient  consideration 
for  the  promise  to  convey  real  estate. 

Wolford  V.  Poicers,  85  Ind.  294,  44  Am. 
Rep.  16;  Eaton  v.  Lihbey,  165  Mass.  218,  42 
N.  E.  1127;  Parks  v.  Francis,  50  Vt.  626,  28 
Am.  Rep.  617;  Harlan  v.  Harlan,  102  Iowa, 
701,  72  N.  W.  286;  Nightingale  v.  Withing- 
ton,  15  Mass.  272,  8  Am.  Dec.  101. 

The  cousideration  being  paid,  the  case  is 
taken  out  of  the  operation  of  the  statute  of 
frauds. 

Devin  v.  Himer,  29  Iowa,  297;  Stem  v. 
Nysonger,  69  Iowa,  512,  29  N.  W.  433. 

Though  the  contract  may  have  been  so  in- 
definite as  to  the  land  as  to  be  incapable  of 
enforcement  at  the  time  of  the  payment  of 
the  consideration,  still,  if  it  was  afterwards, 
by  the  acts  of  the  parties,  or  performance, 
made  certain  and  definite,  specific  perform- 
ance will  lie.  And  it  is  sufficient  if  the  con- 
tract is  thus  made  certain  and  definite  at 
any  time  before  the  commencement  of  the 
action. 

Ottumwa,  C,  F.  d  8t,  P.  R,  Co,  v.  MoWiU 
liams,  71  Iowa,  164,  32  N.  W.  316;  Collins 
V.  Vamdever,  1  Iowa,  573 ;  Stem  v.  Nysonger, 
69  Iowa,  512,  29  N.  W.  433. 

There  is  no  such  indefiniteness  or  uncer- 
tainty as  to  parties  as  will  render  void  the 
contract. 

Gaines  v.  Kendall,  176  111.  228,  62  N.  E. 
141. 

The  naming  of  the  child  had  been  done  at 
the  request  of  the  promisor,  Cochrane;  he 
received  the  benefit,  and  it  is  he  of  whom 
payment  is  demanded.  In  such  case  the  past 
consideration  is  sufficient  for  a  promise  to 
pay  for  the  same. 

Lampleigh  v.  Brathtoait,  Hob.  105,  1 
Smith,  Lead  Cas.  8th  ed.  267;  Chadu^ick  v. 
Knox,  31  N.  H.  226,  64  Am.  Dec.  329;  Bwr- 
tholomeu)  v.  Jackson,  20  Johns.  28,  11  Am. 
Dec.  237 ;  Carson  v.  Clark,  1  Mo.  159 ;  Mills 
V.  Wyinan,  3  Pick.  207 ;  Shepherd  v.  Young, 
8  Gray,  152,  69  Am.  Dec.  242. 

A  purchaser  by  quitclaim  deed  is  not  en- 
titled to  be  considered  a  good-faith  purchasr 
er. 

Steele  v.  Sioux  Valley  Bank,  79  Iowa,  339, 
7  L.  R.  A.  524,  44  N.  W.  564;  Smith  v.  Dun- 
ton,  42  Iowa.  48;  Wightman  v.  Spofford,  56 
Iowa,  145,  8  N.  W.  680;  Kaiser  v.  Waggoner, 
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50  Iowa,  40,  12  N.  W.  754 ;  Laraway  v.  La- 
rue, 63  Iowa,  407,  19  N.  W.  242;  Rush  v. 
Mitchell,  71  Iowa,  333,  32  N.  W.  367;  2 
Washb.  Real  Prop.  p.  606. 

Whether  the  conveyance  be  a  quitclaim  or 
not,  is  dependent  upon  the  intent  of  the 
parties  to  it,  as  that  intent  appears  from  the 
language  of  the  instrument  itself.  If  the 
deed  purports,  and  is  intended,  to  convey 
only  the  right,  title,  and  interest  in  the  land, 
as  distinguished  from  the  land  itself,  it 
comes  within  the  strict  sense  of  a  quitclaim 
deed,  and  will  not  sustain  the  defense  of  an 
innocent  purchaser.  If  it  appears  that  it 
was  the  intention  to  convey  the  land  itself, 
then  it  is  not  such  quitclaim  deed,  although 
it  may  possess  characteristics  peculiar  to 
such  deeds. 

Garrett  v.  Christopher,  74  Tex.  453,  12  S. 
W.  67;  Richardson  v.  Levi,  67  Tex.  366,  3 
S.  W.  444 ;  Tram  Lumber  Co.  v.  Hancock,  70 
Tex.  314,  7  S.  W.  724;  Young  v.  Clippinger, 
14  Kan.  148;  Cummings  v.  Dearborn,  56 
Vt.  441 ;  Vcit  v.  Dill,  78  Hun,  171,  28  N.  Y. 
Supp.  937. 

Deemer,  J.,  delivered  the  opinion  of  the 
court  : 

Plaintiff's  claim  of  title  to  the  land  is 
based  upon  an  alleged  agreement  between  his 
parents  and  John  Cochrane,  during  his  life- 
time, whereby  he,  the  said  Cochrane,  orally 
promised  that,  if  they  would  name  the  plain- 
tiff (then  a  small  infant)  after  him  (Coch- 
rane), he  would  give  the  child  40  acres  of 
land.  No  particular  40  acres  was  named, 
nor  did  Cochrane  own  the  land  now  claimed 
by  the  plaintiff  at  the  time  the  promise  was 
made;  but  it  is  contended  that  he  subse- 
quently purchased  the  subject-matter  of  the 
litigation  for  the  plaintiff,  taking  title  there- 
to, however,  in  his  own  name,  and  that  ever 
thereafter  he,  by  acts  and  declarations,  rec- 
ognized the  tract  as  the  property  of  plaintiff, 
and  gave  the  possession  thereof  to  the  father 
to  hold  for  him  (plaintiff) .  Bearing  on  this 
last  proposition,  it  appears  from  the  evi- 
dence that  James  C.  Daily,  the  father  of 
plaintiff,  had  lived  with  Cochrane,  as  a  mem- 
ber of  his  family,  from  childhood  until  his 
marriage,  and  that  for  some  time  thereafter 
he  and  his  wife  continued  to  reside  with 
Cochrane,  who  in  the  meantime  had  become 
a  widower.  He  was  treated  by  Cochrane  as 
a  son,  and  after  his  marriage  had  largely 
the  control  of  Cochrane's  business  affairs; 
acting  with  him  in  carrying  on  the  farm 
on  wliich  they  lived,  in  making  contracts 
for  him,  and  otherw'ise  acting  as  his  agent 
and  assistant.  James  C.  Daily  suggested  to 
Cochrane  the  purchase  of  the  40  acres  in 
question  as  a  suitable  tract  to  be  used  in 
performance  of  the  original  agreement  to 
give  plaintiff  40  acres  of  land  for  his  name, 
but  the  purchase  was  made  by  Cochrane 
in  his  own  way  and  with  his  own  money, 
and  the  title  was  taken  in  his  name.  Sub- 
sequently he  discussed  with  James  C.  Daily 
the  management  of  this  40-acre  tract,  per- 
mitted him  to  cut  timber  therefrom  and  to 
raise  crops  thereon,  and  from  time  to  time 
declared  to  others  that  he  intended  the  tract 
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for  the  plaintiff;  saying  that  he  would  deed 
it  to  him  when  the  latter  was  old  enough^ 
but  would  not  give  it  to  plaintiff's  father, 
for  fear  he  would  squander  it.  Daily  not 
only  cut  timber  and  raised  crops  upon  the 
land,  but  he  also  opened  a  coal  bank  thereon, 
cleared  it,  and  dug  a  well  thereon.  Cochrane 
built  a  house  upon  the  land  with  Daily's 
consent,  which  was  occupied  for  a  time,  at 
least,  by  Cochrane's  brother-in-law.  The  dec- 
larations made  by  Cochrane  generally  re- 
lated, it  is  true,  to  an  intent  to  give  the 
land  to  plaintiff  in  the  future,  but  it  is  clear 
to  our  minds  that  they  amounted  ^to  a  recog- 
nition of  the  contract,  and  a  designation  of 
the  land  intended  to  be  conveyed  in  fulfil- 
ment thereof.  It  is  suggested  that  all  of 
these  matters  may  have  had  reference  to 
some  other  arrangement  between  Cochrane 
and  plaintiff's  father,  but  this  is  purely  spec- 
ulative, for  no  other  arrangements  or  agree- 
ments eje  shown. 

The  promise  to  convey  the  land  was  oral, 
and  is  clearly  within  the  statute  of  frauds, 
unless  it  be  shown  that  there  has  been  part 
performance,  or  payment  of  the  purchase 
price,  or  a  part  thereof,  as  provided  in  fS 
4625  and  4626  of  the  Code.  That  the  pnv- 
ilege  of  naming  a  child  is  a  valid  and  legal 
consideration  for  a  promise  is  well  estab- 
lished by  all  the  authorities.  See  Eaton  t. 
lAbbey,  166  Mass.  218,  42  N.  K  1127;  Woi- 
ford  V.  Povrers,  85  Ind.  297,  44  Am.  Rep.  16; 
Parks  V.  Francis,  50  Vt.  626,  28  Am.  Rep. 
517;  Nightingale  v.  Withington,  15  Mass. 
272,  8  Am.  Dec.  101.  In  makins  such  con- 
tracts, parents  act  as  the  natural  guardians 
of  the  child,  and  are  presumed  to  act  for  its 
interest.  The  child  was  named  according  to- 
the  agreement,  and  plaintiff  has  continued  to 
bear  the  name  down  to  the  present,  and  by 
the  bringing  of  this  suit  has  ratified  the  con- 
tract made  by  his  parents.  Moreover,  there 
was  such  a  privity  between  plaintiff  and  the 
promisee  that  he  (the  plaintiff)  may  en- 
force the  contract,  although  not  made  direct- 
ly by  him.  Dutton  v.  Poole,  2  Lev.  210; 
Todd  V.  Weber,  95  N.  Y.  193,  47  Am.  Rep. 
20;  Vrooman  v.  Turner,  69  N.  Y.  280,  25^ 
Am.  Rep.  195. 

But  it  is  said  that  at  the  time  the  con- 
tract was  made  it  was  so  uncertain  and  in- 
definite that  it  cannot  be  enforced,  that  no 
particular  tract  was  designated  at  the  time 
the  contract  was  entered  into,  and  that  there- 
fore it  is  void.  The  mere  fact  that  Cochrane 
did  not  then  own  the  land  which  he  agreed 
to  convey  to  plaintiff  is  not  controlling.  One 
may  agree  to  procure  land  for  another,  or  to 
sell  land  which  he  does  not  own;  and  the 
question  is  not  whether  or  not  the  contract. 
was  uncertain  when  executed,  but,  May  a 
court  of  equity  put  its  finger  on  the  subject- 
matter  of  the  contract  when  it  is  called  upon 
to  act?  Thompson  v.  Myrick,  20  Minn.  205, 
Gil.  184;  Dresel  v.  Jordan,  104  Maas.  407: 
Allerton  v.  Johnson,  3  Sandf.  Ch.  72;  East 
V.  Cayuga  Lake  Tee  Line,  50  N.  Y.  S.  R.  362, 
21  N."  Y.  Supp.  887;  Collins  v.  Vandever,  1 
Iowa,  573;  Ottumwa,  C.  F.  d  8t.  P.  R.  Co. 
v.  McWiUinms,  71  Iowa,  164,  32  N.  W.  315. 
It  goes  without  saying  that  if  the  contract 
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be  80  uncertain  as  to  subject-matter,  when 
executed,  that  tlie  court  cannot  identify  it 
in  the  light  of  admissible  extrinsic  evidence, 
and  it  so  remains  at  the  time  action  is 
brought,  it  cannot  be  enforced,  or,  as  some 
of  the  authorities  put  it,  it  is  void.  But 
ambiguity  or  uncertainty  may  be  removed  by 
the  acts,  conduct,  declarations,  or  agree- 
ments of  the  parties.  Wallace  v.  Ryan,  93 
Iowa,  115,  61  X.  W.  395.  In  other  words, 
an  uncertain  agreement  may  be  so  supple- 
mented by  subsequent  acts,  agreements,  or 
declarations  of  the  parties  as  to  make  it  cer- 
tain and  enforceable.  Alabama  Q,  S>  R.  Co, 
v.  South  d  North  Ala.  R.  Go.  84  Ala.  570,  3 
So.  286;  Stone  v.  Glark,  1  Met.  378,  36  Am. 
Dec.  370;  Love  joy  v.  Lovett,  124  Mass.  270. 
Oochrane's  declaration  in  this  cafie  as  to  the 
land  he  intended  to  convey  to  the  plaintiff  in 
fulfilment  of  his  promise  was  both  a  con- 
struction and  an  execution  of  his  contract, 
and  cleared  the  agreement  of  all  uncertainty 
theretofore  existing.  It  is  fundamental  tJiat 
the  acts  of  practical  construction  placed 
upon  a  contract  by  the  parties  thereto  are 
binding,  and  may  be  resorted  to  to  relieve  it 
from  doubt  and  uncertainty.  Kelley  v.  An- 
drews, 102  Iowa,  119,  71  N.  W.  251.  This  is 
simply  an  extension  of  the  maxim.  Id  certum 
eat  quod  certum,  etc.  The  case  is  not  differ- 
ent from  that  of  a  lease  to  one  for  so  many 
years  bjs  he  shall  name.  In  such  a  case 
although  the  term  is  at  present  uncertain, 
yet  when  the  lessee  names  the  term  it  is  Uien 
reduced  to  a  certainty.  Broom,  Legal  Max- 
ims, *599.  So  if  A  should  give  B  money 
with  which  to  purchase  unidentified  land, 
And  B  should  make  a  purchase,  and  tiiere- 
after.say,  "This  is  the  land  I  purchased  for 
y^ou,"  equity  would  compel  him  to  make  con- 
veyance thereof  to  A. 

These  illustrations  simply  confirm  the 
principle  which  should  be  applied  to  the  case 
now  before  us.  But  another  aspect  of  the 
case  is  even  more  conclusive  than  the  one 
we  are  now  considering.  Plaintiff's  parents 
at  the  request  of  Cochrane  named  him 
(plaintiff)  after  Cochrane.  Thereafter, and 
in  consideration  therefor,  Cochrane  agreed  to 
ffive  plaintiff  a  certain  definite  40  acres  of 
land.  This  is  the  effect  of  the  transaction 
between  these  parties  if  we  treat  the  original 
contract  as  void  for  uncertainty.  Defend- 
ant received  the  benefit  of  the  name,  and  the 
parents  parted  with  the  right  to  give  the 
child  such  name  as  they  might  choose.  This, 
as  has  been  seen,  is  a  valuable  consideration. 
At  the  time  Cochrane  agreed  to  give  the 
child  40  acres  of  land,  but  the  contract  was 
invalid  because  of  uncertainty  of  the  subject- 
matter.  Thereafter  Cochrane  agreed  to  give 
the  child  a  certain  and  definite  40  ax;res,  pur- 
suant to  his  original  promise,  and  because 
of  the  consideration  passing  at  that  time.  Is 
such  a  ccmtract  valid?  The  authorities  fur- 
nish no  uncertain  answer  to  this  proposition. 
It  is  quite  generally  held  that  a  mere  moral 
obligation  is  not  sufiicient  consideration  to 
support  a  subsequent  promise,  but  it  is  as 
generally  held  that  a  past  legal  considera- 
tion, especially  where  the  past  consideration 
was  based  upon  a  previous  request,  or  a  new 
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promise  when  the  original  is  in  violation  of 
the  statute  of  frauds,  or  otherwise  illegal, 
when  the  illegality  is  not  based  upon  public 
policy  or  positive  statute,  is  sufficient.  In- 
deed, there  seems  to  be  no  dissent  from  this 
doctrine.  Boothe  v.  Fitzpatrick,  36  Vt.  681 ; 
JiUon  V.  Gilbert,  26  Wis.  637,  7  Am.  Rep. 
100:  Silvvrthom  v.  Wylie,  96  Wis.  69,  71  N. 
W.  107;  Pool  V.  Homer,  64  Md.  131,  20  AU. 
1036,  and  authorities  collected  in  an  excel- 
lent note  found  in  Trimble  v.  Rudy  (Ky.) 
53  L.  R.  A.  353. 

This  view  of  the  case  seems  to  settle  the 
validity  of  the  contract,  unless  it  be  for  the 
statute  of  frauds,  which  requires  contracts 
relating  to  an  interest  in  lands  to  be  in  writ- 
ing. That  the  contract  is  unenforceable  un- 
der this  statute  is  certain,  unless  it  be  found 
that  the  purchase  money,  or  some  part  there- 
of, has  been  paid,  or  that  possession  of  the 
property  was  taken  by  the  vendee,  with  the 
consent  of  the  vendor,  under  the  exceptions 
to  that  statute  found  in  §  4626  of  the  Code. 
These  exceptions  did  not  prevail  at  common 
law;  hence  authorities  from  other  states  do 
not  give  us  much  light  on  the  question  at 
issue,  and  are  likely  to  be  misleading.  At 
common  law,  payment  of  the  consideration 
was  not  regarded  as  part  performance,  so 
as  to  take  the  case  out  of  the  statute. 
Browne,-  Stat.  Fr.  §  463;  Puterbaugh  v. 
Puterbaugh,  131  Ind.  288,  15  L.  R.  A.  341, 
30  N.  E.  519;  Toumsend  v.  Houston,  1  Harr. 
(Del.)  532,  27  Am.  Dec.  745,  and  cases  cited. 
The  reason  for  this  was  that  nothing  was  re- 
garded which  did  not  put  the  party  perform- 
ing in  such  a  position  that  a  fraud  would  be 
allowed  to  be  practised  upon  him  if  the  con- 
tract was  not  enforced.  The  money  or  the 
purchase  price  could  be  recovered  back,  and 
the  parties  thus  restored  to  their  original  po- 
sition. This  rule  has  not  received  universal 
assent  in  this  country.  Rhodes  v.  Rhodes,  3 
Sandf.  Ch.  279.  It  fully  explains  the  hold- 
ing, however,  in  Maddison  v.  Alderson,  L.  R. 
8  App.  Cas.  467 ;  Ellis  v.  Carey,  74  Wis.  176, 
4  L.  R.  A.  55,  42  N.  W.  252;  and  other  like 
cases.  In  this  state  and  in  Delaware,  how- 
ever, the  statute,  in  express  terms,  makes  an 
exception  where  the  purchase  money,  or  any 
part  thereof,  has  been  paid.  It  then  becomes 
important  to  determine  what  is  meant  by 
"purchase  money."  That  has  been  settled 
by  numerous  previous  decisions  of  this  court. 
Thus,  in  Devtn  v.  Himer,  29  Iowa,  297,  it  is 
held  that  such  term  means  the  consideration 
received,  in  whatever  form  it  may  exist.  See 
also  Mitchell  v.  Colby,  95  Iowa,  202,  63  N. 
W.  769.  In  many  cases  the  performance  of 
services  has  been  held  to  be  the  payment  of 
the  purchase  price.  Bonnon  v.  TJrton,  3  G. 
Greene,  228;  Stem  v.  Nysonger,  69  loAva, 
512.  29  N.  W.  433;  Franklin  v.  Tuckerman, 
68  Iowa.  572,  27  N.  W.  759,  and  cases  cited. 
The  cancelation  of  a  pre-existing  indebted- 
ness has  also  been  held  to  be  part  payment. 
Peake  v.  Conlan,  43  Iowa,  297.  At  common 
law  neither  marriage  nor  the  performance  of 
services  was  sufficient  to  take  the  case  out  of 
the  statute.  Wallace  v.  Long,  105  Ind.  522, 
55  Am.  Rep.  222,  5  X.  E.  666 ;  Peek  v.  Peek, 
77  Cal.   106,   1  L.  R.  A.   185,  19  Pac.  227; 
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Ducic  V.  Ford,  8  Mont.  233,  19  Pac.  414; 
MadiUaon  v.  Aldcrson,  L.  R.  8  App.  Cas.  407. 
When  it  is  conceded  that  the  contract  be- 
tween plaiutilf's  father  and  Cochrane  is  sup- 
ported by  a  sufficient  consideration,  whether 
past  or  present,  it  follows  that  Cochrane  has 
received  that  consideration,  and  the  agree- 
ment, by  the  express  language  of  the  stat- 
ute, is  enforceable.  The  consideration  has 
been  paid.  But  it  is  said  that  the  consid- 
eration had  no  reference  to  this  particular 
tract  of  land,  because  Cochrane  did  not  own 
it  when  he  made  the  promise.  We  have 
seen  that  whatever  of  ambiguity  or  uncer- 
tainty there  may  have  been  in  the  contrax;t 
when  first  made  was  rectified  by  the  parties, 
who  thereafter  fixed  and  identified  the  tract 
intended  to  be  conveyed.  That  this  was 
more  than  two  years  after  the  child  was 
named  is  unimportant,  for,  under  our  own 
cases,  uncertainty  in  the  original  contract 
may  be  cured  at  any  time  before  attempt  is 
made  to  enforce  it.  See  cases  heretofore 
cited,  and  particularly  Collins  v.  Vandercr. 
This  latter  case  also  answers  the  suggestion 
that  there  was  no  mutuality  in  the  contract. 
It  is  therefore  entirely  immaterial  whether 
we  say  that  what  the  parties  did  after  the 
naming  of  the  child  made  that  certain  which 
was  tlieretofore  uncertain,  or  that  it  amount- 
ed to  a  new  contract,  ba.sed  upon  a  past  legal 
consideration.  If  tlie  former,  the  designa- 
tion of  the  land  related  back  to  the  making 
of  the  original  agreement,  and  the  land  is 
thus  identified;  and,  if  the  latt<er,  the  con- 
sideration, being  past,  was  treated  by  Coch- 
rane as  a  present  and  continuing  one,  and  it 
is  so  connected  with  the  land  in  question 
that  the  object-s  and  purposes  of  the  statute 
are  as  fully  conservetl  as  if  the  consideration 
had  been  so  much  money  received  by  Coch- 
rane, or  was  past  sen-ices  rendered"  at  his 
request,  and  for  which  he  agreed  to  convey 
the  land.  When  part  payment  of  tlie  con- 
sideration is  relied  upon  alone  as  taking  a 
case  out  of  the  statute,  the  identification  of 
the  land  must  always  rest  in  parol,  and  it  is 
no  objection  to  the  enforcement  of  the  con- 
tract that  there  is  nothing  in  the  act  per- 
formed which  serves  to  identify  the  land. 
Under  common-law  rules,  as  modified  by 
equitable  exceptions,  which  were  introduced 
for  the  purpose  of  preventing  the  statute 
from  l>ecoming  an  instrument  of  fraud,  ap- 
pellants' contention  would  undoubtedly  be 
sound,  and  the  authorities  relied  upon  by 
them  in  point.  But  under  our  statutory  ex- 
ceptions the  rule  is  so  much  broader  that  the 
cases  on  which  they  rely  are  not  controlling. 
Counsel  practically  concede  in  argimient  that 
the  contract,  if  valid,  is  not  within  the  stat- 
ute, and  we  may  well  accept  their  concession, 
in  view  of  the  provisions  of  our  statute. 
The  parties,  by  agreement,  brought  consid- 
eration and  subject-matter  together,  and,  if 
the  consideration  was  paid,  there  was  no  ne- 
ces.^ity  for  any  writing.  The  uncertainty  of 
the  subject-matter  does  not  in  any  manner 
aifeot  the  consideration,  nor  cancel  the  legal 
obligation  Cochrane  was  under  in  virtue  of 
the  child's  having  been  nanieil  for  him,  at 
his  request.  Should  we  treat  the  contract 
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as  void  for  uncertainty,  there  was  neverthe- 
less a  legal  obligation  on  the  part  of  Coch- 
rane, which  was  a  sufficient  consideration 
for  his  subsequent  promise;  and,  when  he 
agreed  to  give  a  certain  tract  of  land  in  sat- 
isfaction of  that  obligation,  he  as  surely  re- 
ceived the  consideration  as  if  plaintiff's- 
father  had  canceled  a  debt  which  he  held 
against  him.  This  latter,  as  has  been  seen^ 
is  sufficient  to  take  a  case  out  of  the  statute. 
In  Palmer  v.  Albee,  50  Iowa,  429,  there  was 
no  attempt  to  show  that  the  parties  had  sub- 
sequently agreed  upon  the  land,  which  was 
described  with  such  uncertainty  that  it  could 
not  be  identified.  The  case  was  decided  upon 
a  demurrer  to  the  petition,  and  it  is  clear 
that  the  description  was  so  uncertain  that 
a  court  of  equity  could  not  enforce  it.  More- 
over, there  was  no  subsequent  promise,  as  in 
this  case.  If  it  be  said  that  the  contract,  as 
originally  made,  was  void  for  uncertainty, 
this  did  not  relieve  Cochrane  of  an  obliga- 
tion on  his  part.  Keener,  Quasi  Contracts,, 
pp.  326  et  8cq.  He  had  received  the  benefits 
of  the  contract,  and,  when  he  thereafter 
agreed  to  give  the  land  in  satisfaction  of  this 
obligation,  he  made  a  valid  and  binding  con- 
tract, based  upon  an  adequate  consideration 
received  by  him.  The  law  will  not  attemptt. 
to  measure  the  benefits  received  by  him  in 
the  perpetuation  of  his  name.  He  said  it 
was  worth  the  40  acres  of  land,  and  courts 
should  accept  him  at  his  word.  In  many 
states,  equity  has  specifically  enforced  parol 
contracts  made  in  consideration  of  services 
performed,  w^hich  were  not  in  writing,  in  the 
absence  oJF  a  statute  such  as  our  own.  Car- 
ney v.  Carney y  95  Mo.  353,  8  S.  W.  729; 
Warren  v,  Warren,  105  III.  568;  Lester  v. 
Letter,  28  Gratt.  737;  Hinkle  v.  Hinkle,  55 
Ark.  583,  18  S.  W.  1049.  But  other  courts 
have  refused  to  enforce  them.  Our  statute 
was  undoubtedly  passed  to  settle  this  propo- 
sition :  and  there  is  no  doubt,  under  our  de- 
cisions, that  performance  of  services,  like  the 
payment  of  money,  is  alone  sufficient,  in  it- 
self, to  take  a  case  out  of  the  statute  of 
frauds. 

These  views  seem  to  dispose  of  the  case, 
but  the  writer  and  perhaps  some  other  mem- 
bers of  the  court  are  satisfied,  not  only  that 
the  case  is  taken  out  of  the  statute  by  reason 
of  the  payment  of  the  purchase  price,  but  for 
the  further  reason  that  plaintiff's  father 
took  possession  of  the  land  under  the  con- 
tract with  the  express  consent  of  Cochrane, 
held  it,  made  improvements  thereon,  and 
othenvise  treated  it  as  belonging  to  his  son,, 
for  nearly  the  whole  time  after  it  was  pur- 
chased, down  to  the  time  of  the  commence- 
ment of  this  action.  This,  with  payment  of 
the  purchase  price,  would,  under  all  the  au- 
thorities, take  the  ca^se  out  of  the  statute. 
There  is  no  other  ground  on  which  to  ac- 
count for  the  conduct  of  the  parties,  unless, 
we  indulge  in  surmises  which  to  my  mind 
are  not  justified  by  the  evidence.  It  is  cold 
comfort  to  say  to  the  plaintiff  in  this  case 
that,  while  Cochrane  s  obligation  to  him  has 
not  been  extinguished,  he  cannot  have  the 
land  which  was  purchased  for  him.  but  must 
sue  someone  for  damages,    or,    rather,   for 
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benefits  conferred,  in  taking  Cochrane 's 
name.  Tlie  measure  of  damages  in  such  ii 
<?ase  would  be  rather  diflicult  to  estimate. 
This  is  another  reason  for  enforcing  tlie  con- 
traiCt.  Of  course,  if  it  is  clearly  within  the 
statute,  or  is  so  uncertain  that  it  should  not 
be  enforced,  these  equitable  considerations 
must  stand  aside.  There  is,  however,  no 
tenable  objection  to  the  enforcement  of  the 
<ontract. 

The  trial  court  saw  and  heard  the  wit- 
nesses, and  was  in  a  better  position  than  we 
to  weigh  their  evidence,  and  it  is  some  con- 
solation to  know  that  its  conclusion  as  to 
the  facts  coincides  with  the  finding  herein 
made. 

The  decree  is  right ^  and  it  is  affirmed. 

McClain,  J.,  dissenting: 

Two  propositions  of  law  are  announced  in 
the  majority  opinion  to  which  I  cannot  give 
assent,  to  wit:  First,  that  a  contract  to 
convey  land  can  be  modified  by  subsequent 
parol*  agreement  so  as  to  apply  to  land  not 
covered  by  or  contemplated  in  the  original 
contract,  there  being  no  payment  of  purchase 
price  or  taking  of  possession  which  has  ref- 
erence to  such  subsequent  agreement ;  second, 
that  an  oral  agreement  to  convey  land  on  a 
past  consideration  is  not  within  the  statute 
■of  frauds. 

It  is  elementary  that  a  contract  so  indefi- 
nite as  to  subject-matter  that  it  is  impossi- 
ble to  determine  to  what  the  agreement  of 
the  contracting  parties  relates,  or  to  know 
that  as  to  the  matter  under  consideration 
there  was  a  meeting  of  the  minds  of  such 
parties,  is  void  for  uncertainty  and  of  no 
cflfcct.     Church  v.  Xohlc.  24  111.  291;  Atkins 
v.   Van  Bnren  School  Tap.    11    Ind.    447; 
Thomson   v.   Oortner,   73   Md.   474,   21   Atl. 
371;   Wainirright  v.  ^7rf^(^  15  Vt.  215,  40 
Am.  Dec.  675;  -Krj/in  v.  Enrin,  25  Ala,  236; 
■C'o/e  V.  Clark.  3  Pinney  (Wis.)   303;   Guth- 
ing  V.  Lynn,  2  Barn.  &  Ad.  232.     Pertinent 
quotations  might  be  made    from    many    of 
these  cases,  but  it  is  suflicient  here  to  cite 
them.     That   the    expression    "40    acres    of 
land,"  without  other  designation,  described 
nothing  to  which  the  alleged  agreement  in 
connection  with  the  naming  of  plaintiff  could 
be  considered  as  having  relation,  is  clear. 
40-acre  tracts  of  land  —  even  agricultural 
land — cannot  be  regarded  as  interchangeable. 
Would  it  have  been  competent  for  plaintiflf's 
father  to  have  selected  and  demanded  under 
the  agreement  any  one  of  the  various  tracts 
contaTning  40  acres  which  he  might  select 
out  of  the  land  owned  by  Cochrane  when  his 
promise  was  made, — for  instance,  the  40  on 
which  his  farm  buildings  were  situated?  On 
the  other  hand,  could  Cochrane  have  prop- 
erly tendered  the  poorest  40-acre  tract  he 
owned?     It  is  plain  that,  until  the  parties 
attempted  to  agree  further  as  to  the  specific 
land  which  wtis  to  pass,  there  was  no  agree- 
ment for  conveyance  which  could  have  been 
enforced  in  behalf  of  plaintiff.     The  major- 
ity say,  Id  ccrtuui  est  quod  ccrtum  reddi  po- 
test :  but   I   had  supposed  that  this  maxim 
related  solely  to  the  e^^tablishment  of  a  pre- 
existing valid  contract,  and  not  to  the  cre- 
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ation  of  a  new  contract;  that  is,  that  it  ap- 
plied only  when  the  parties  had  indicated 
and  agreed  upon  some  means  by  which  the 
uncertainty  might  be  removed,  or  the  evi- 
dence tended  to  show  the  understanding  of 
the  parties  when  tlie  contract  was  made.     It 
is  true  that  subsequent  acts  of  the  parties  to 
a  contract  may  be  shown  for  the  purj)ose  of 
construction  in  the  case  of  a  latent  tunbigu 
ity,  and  that  is  the  rule  supported  by  the 
cases  which  the  majority    cite.     Such    evi- 
dence is  not  received  for  the  purpose  of  show- 
ing a  new  agreement.     If  any  of  the  cases 
cited  go  beyond    this,    they    clearly,    as    it 
seems  to  me,  go    beyond    reason    and    the 
weight  of  authority.     Undoubtedly  the  par- 
ties to  a  valid  contract  may  by  mutual  agree- 
ment change  it,  and  become  bound  by  a  sub- 
sequent agreement  based  upon  the  considera- 
tion of  mutual  relinquishment  of  rights  un- 
der  the  preWous   agreement;    but   how  can 
there  be  any  such  relinquishment  in  consid- 
eration of  the  new  agreement  if  the  first 
agreement  was  so  indefinite  as  to  confer  no 
rights?     Undoubtedly,  also,  if  one  party  to 
the  contract  which   is  void  for  uncertainty 
has  parted  with  a  consideration,  he  may  re- 
cover back  its  value;  and  I  should  not  object 
to  an  allowance  to  plaintiff,  as  against  Coch- 
rane's  estate,  in  a  proper  proce«iing,  of  the 
money  value  of  any  detriment  he  suffered  or 
any  advantage  Cochrane  gained  by  the  af- 
fixing to  plaintiff  of  Cochrane's  name  as  a 
Christian    name.     Until    there   was    a    new 
agreement,  this  was  the  measure  of  plain- 
tiff's right.     I  might  further  admit,  for  tlie 
sake  of  argument,  that  the  parties  could  sub- 
sequently agree  upon  the  conveyance  of  this 
particular  40-acre  tract  in  extinguishment  of 
the  indefinite  claim  arising  to  plaintiff  from 
the  transaction,  provided  the  agreement  was 
reduced  to  writing  or  possession  was  given 
as  contemplated  by  the  statute  of  frauds.  In 
other  words,  if,  in  view  of  plaintiff's  having 
been  named  for  Cochrane  with  the  under- 
standing that  he  was  to  have  some  pecuniary 
benefit,  Cochrane  should  subsequently  have 
agreed  to  give  plaintiff  $10,000.     I  will  ad- 
mit for  present  purposes  that  such  subse- 
quent agreement  was  based  on  a  valid  con- 
sideration;  but  the  fact  that  the  intention 
to  make  a  pecuniary  return  for  the  name 
was  indicated  by  the  expression  of  an  inten- 
tion to  give  him  40  acres  of  land  would  not 
make  the  case  any  stronger.    The  fundamen- 
tal diilieulty  is  that  the  statute  of  frauds  re- 
quires that  an   agreement  to  convey  lands 
shall  \ye  in  writing,  even  though  there  is  a 
valid  consideration :  and  tlie  question  here  is 
whether  or  not  in  this  case  the  subsequent 
agreement  to  convey  specific  land  was  taken 
out  of  the  statute  of  frauds,  for  it  seems  to 
me  perfectly  clear  that,  whether  the  contract 
itself  is  void  because  not  made  in  contempla- 
tion of  any  specific  land,  or  whether  it  refers 
to  specific  land,  and  the  attempt  is  subse- 
quently made  to  substitute  other  land  than 
that  originally  intended,  any  substitution  or 
new  agreement  must  be  in  writing,  or  taken 
out  of  the  statute  by  some  exception.     See 
Alabama  Mineral  Land  Co.  v.  Jackson,  121 
Ala.  172,  25  So.  700.     Will  it  do  to  say  that, 
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under  a  valid  contract  to  convey  particular 
land,  the  parties  may  by  subeequent  oral 
agreement,  without  any  new  payment  of  pur- 
chase price  and  without  any  changing  of  pos- 
session, substitute  wholly  different  land  from 
that  intended  when  the  first  contract  was 
made? 

We  reach,  then,  the  second  proposition  of 
the  majority  opinion, — that  a  past  and  whol- 
ly executed  consideration,  having  at  the  time 
of  its  execution  no  relation  to  the  agreement 
subsequently  sought  to  be  supported  by  it, 
is  a  sufficient  '^payment  of  the  purchase 
price''  to  take  the  contract  out  of  our  statute 
of  frauds  as  to  contracts  for  the  conveyance 
of  lands.  If  this  proposition  is  sound,  then 
there  can  hardly  be  any  imaginable  contract 
to  convey,  which  has  a  sufficient  considera- 
tion to  support  it,  that  will  not  be  within 
the  statutory  exception.  Any  relinquish- 
ment of  a  claim  or  advantage,  no  matter  how 
vague  or  indefinite,  and  established  by  parol 
ervidence  alone,  will  justify  the  introduction 
of  parol  evidence  of  an  agreement  to  convey. 
And  why  stop  here?  Is  not  an  oral  and 
binding  agreement  to  pay  in  the  future  just 
as  much  ttie  payment  of  the  purchase  price, 
by  way  of  furnishing  a  consideration,  as  an 
oral  agreement  to  rdease  a  claim?  It  may 
be  the  legislature  ought  to  repeal  the  statute 
of  frauds  as  to  contracts  to  convey  land,  and 
allow  such  agreements,  based  on  considera- 
tions, executed  without  reference  to  the  con- 
tract, to  be  established  by  parol  evidence,  but 
I  am  not  yet  willing  to  do  this  by  judicial 
legislation.  The  construction  of  the  words 
"payment  of  the  purchase  price"  for  which 
I  contend  is  payment  of  the  price  or  execu- 
tion of  the  consideration,  whatever  it  may 
be,  with  direct  reference  to  and  in  reliance 
on  the  very  parol  agreement  to  convey  which 
is  sought  to  be  enforced.  As  the  majority 
aptly  say,  there  are  very  few  authorities  on 
the  precise  question,  because  the  exception 
found  in  our  statute  is  not  in  the  statute 
of  frauds  as  enacted  in  England,  or  in  most 


of  the  states  of  this  Union,  and  goes  further 
than  that  of  part  performance  recognized  by 
courts  of  equity.  But  for  this  very  reason 
I  think  it  should  not  be  extended  b^ond  the 
meaning  plainly  indicated  by  the  language 
used.  It  is  said  that  it  is  not  the  policy 
of  courts  of  equity  to  enlarge  the  exoeptiona 
to  the  statute  of  frauds  (Webster  v.  Gray, 
37  Mich.  37),  and  I  think  it  is  equally  im- 
politic for  courts  of  law  to  extend  them  by 
unreasonable  interpretation.  The  construc- 
tion for  which  I  contend,  which  would  limit 
"payment  of  the  purchase  price"  to  some- 
thing done  in  reliance  upon  the  specific 
agreement  to  convey  which  is  sought  to  be 
brought  within  the  exception,  is  supported 
by  the  reasoning  in  the  following  cases: 
Ellis  y.  Gary,  74  Wis.  176,  4  L.  R.  A.  55,  42 
N.  W.  252;  Atlee  v.  Bartholomew,  69  Wis. 
43,  33  N.  W.  110;  Maddison  y.  Alderson^  L. 
R.  8  App.  CajB.  467.  The  majority  cite  many 
cases  in  r^ard  to  the  sufficiency  of  a  past 
consideration  to  support  a  contract,  but  none 
of  them  relate  to  past  consideration  as  con- 
stituting "payment  of  the  purchase  price,'* 
or  similar  expressions  used  with  reference  to 
the  provisions  of  the  statute  of  frauds  in  re- 
lation to  the  conveyance  of  land. 

If  the  affirmance  were  based  solely  on  the 
ground  that  the  evidence  show's  the  taking  of 
possession  and  making  of  improvements  by 
James  C.  Daily,  I  should  not  dissent,  though 
1  am  satisfied  that  such  evidence  does  not 
clearly  and  satisfactorily  establish  (as  it 
should  do  in  order  to  bring  the  case  within 
the  exception  of  taking  and  holding  posses- 
sion with  the  actual  or  implied  consent  of 
the  vendor,  as  recognized  by  Oode,  §  4626) 
that  possession  was  ever  taken  by  James  C. 
Daily  or  improvements  made  by  him  under 
the  alleged  contract.  lAch  v.  Lichf  81  Iowa, 
84,  46  N.  W\  763;  Benedict  v.  Bird,  105 
Iowa,  612,  72  N.  W.  768;  Mahana  v.  Blunt ^ 
20  Iowa,  142;  Lake  Erie  d  W.  R.  Co.  v. 
Michigan  C.  R.  Go,  86  Fed.  840. 
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1.  Only  -v^liat  a  passeiiflrer  takes  Trltli 
hlni  for  klB  o^vn  personal  use  and  con- 
venience Is  within  the  meaning  of  a  statute 
requiring  carriers  to  check  baggage. 

SI.  A  carrier  may  assume  liability  for 
inei;cliandlse  delivered  to  It  by  a  passenger, 
equal  to  that  which  is  Imposed  upon  it  In  case 


Note. — For  other  cases  in  this  series  as  to  lia- 
bility of  carrier  In  transporting  merchandise  of 
traveling  salesman  as  baggage,  see  Kansas  City, 
M.  &  B.  R.  Co.  V.  Higdon  (Ala.)  14  L.  R.  A. 
615.  and  note;  Kansas  City.  P.  &  G.  R.  Co.  t. 
State  (Ark.)  41  L.  R.  A.  333;  and  Trimble  t. 
New  York  C.  &  H.  R.  R.  Co.  (N.  Y.)  48  L.  R. 
A.  115. 
00  L.  R.  A. 


of  baggage,  by  accepting  it  for  tmnsport&tloa 
as  baggage,  with  knowledge  of  Its  character. 

3.  Notice  to  the  carrier  tkat  a  packajpe- 
dellvered  to  It   for  transportation   a» 

baggage  contains  articles  which  are  not  suclr 
is  not  imputed  by  the  fact  that  the  passenger 
pays  a  charge  for  excessive  rate. 

4.  A  tra-relinff  salesman  vrko  Is  respon^ 
slble  to  his  employer  for  the  loss  or 
damage  to  samples  In  his  possession  has. 
such  an  interest  In  them  that.  In  case  they 
are  checked  as  baggage  by  a  railroad  com- 
pany, and  Injured  in  transportation,  he  may- 
maintain  an  action  to  recover  for  the  Injary. 

(February  25,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Hickman  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injury  to  the  contents 
of  a  trunk,  sustained  while  in  defendant's 
possession  for  transportation.    Reversed, 
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The  facts  are  stated  in  the  opinion. 

Messrs.  If.  P.  Moa«,  Pirtle  ft  Trabue, 
and  J.  M.  Dickinson,  for  appellant: 

A  passenger  has  no  right  to  carry  other 
people's  goods  at  the  risk  of  the  carrier. 

Dunlop  V.  International  8.  B.  Co,  98  Mass. 
371;  Mississippi  C.  R,  Co.  v.  Kennedy,  41 
Miss.  671;  Pettigreto  v.  Bamum,  11  Md.  449, 
69  Am.  Dec.  212;  Doyle  v.  Kiser,  6  Ind. 
242;  Pardee  v.  Drew,  26  Wend.  460. 

Merchandise  is  not  baggage,  except  some- 
times drummer's  samples. 

Humphreys  v.  Perry,  148  U.  S.  647,  37  L. 
ed.  695,  13  Sup.  Ct.  Rep.  711. 

Mr.  J.  W.  Bennett  for  appellee. 

O'Bear,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  was  a  traveling  salesman  or 
drummer  for  certain  wholesale  dealers  in 
dental  instraments.  He  bought  a  ticket  and 
took  passage  on  one  of  appellant's  trains, 
and  had  his  trunk  checked  for  transmission 
by  that  train  to  his  point  of  destination. 
The  trunk  was  heavier  than  was  allowed  as 
free  baggage  to  one  passenger,  and  appellee 
was  required  to  and  did  pay  60  cents  extra 
as  overweight  charges.  The  trunk  contained 
about  $1,700  worth  of  dental  goods — steel 
instriunents,  presumably.  These  goods  were 
used,  not  only  as  samples  by  which  other 
goods  of  a  like  quality  were  sold  for  future 
shipment,  but  they  were  sold  from  the  stock 
in  custody  of  appellee,  and  then  delivered  by 
him  to  the  customers,  if  they  so  desired.  The 
goods  belonged  to  appellee's  employers,  the 
wholesalers.  While  the  trunk  was  in  appel- 
lant's possession  it  got  wet,  and  the  instru- 
ments were  damaged  by  rust,  it  is  claimed, 
to  the  extent  of  about  $500.  There  was  evi- 
dence for  appellee  that  when  the  trunk  was 
being  loaded  on  the  train  the  person  han- 
dling it  (whether  a  porter,  roustabout,  or 
baggage  master,  or  whether  connected  with 
the  railroad  he  did  not  know)  remarked  as 
to  its  extraordinary  weight,  and  that  ap- 
pellee replied  that  it  contained  dental  in- 
struments. For  appellants,  its  baggage  mas- 
ter at  the  station  at  which  the  trunk  was 
checked  and  shipped  testified  that  he  was  in 
sole  charp;e  of  the  checking  of  baggage  at 
that  station,  and  that  he  was  not  apprised 
of  the  nature  of  the  contents  of  the  trunk; 
but  that  it  was  customary  with  that  road  to 
ship  drummers'  sample  trunks  as  baggage. 
The  cause  of  the  damage,  and  the  extent  of 
it,  do  not  seem  to  be  controverted  by  the 
proof.  On  this  state  of  case  the  court  gave 
the  jury  the  following  instructions:  "No. 
1.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  the  defendant, 
while  the  plaintiffs'  trunks  were  in  its  cus- 
tody, left  them  exposed  to  rain,  and  that 
said  trunks  or  contents  became  wet,  and 
thereby  damaged,  they  should  find  for  the 
plaintiffs  the  actual  damages  which  said 
trunks  or  merchandise  therein  sustained  by 
reason  of  such  injury,  not  exceeding  the  sum 
set  out  therefor  in  the  petition.  No.  2.  If 
the  jury  believe  from  the  evidence  the  plain- 
tiffs' trunk,  while  in  the  custody  and  care 
of  the  defendant,  was  bursted  or  torn  in 
60  L.  R.  A. 


handling,  through  the  negligence  or  careless- 
ness of  the  defendant's  agents  or  servants, 
and  that  it  was  thereby  damaged,  they  will 
find  for  the  plaintiffs  such  damages  as  they 
sustained  for  this  injury  to  their  trunks,  not 
exceeding  the  sum  claimed  therefor  in  tiie 
petition."  Appellant  ajsked  for  this  instruc- 
tion, which  was  refused:  "The  court  in- 
structs the  jury  that  if  they  believe  from  the 
evidence  that  the  trunks  shipped  by  plaintiff^ 
contained  merchandise  which  he  was  carry- 
ing for  sale,  and  said  merchandise  was 
checked  as  baggage  on  the  passexiger  cars  by 
defendant,  and  at  the  time  of  said  shipment 
plaintiff  failed  to  make  known  to  the  agent 
of  defendant  who  checked  said  baggage,  or 
other  agent  authorized  to  ship  and  have  said 
baggage  checked  and  shipped  on  its  passen- 
ger trains,  the  law  is  for  the  defendant,  and 
the  jury  should  so  find."  From  a  verdict 
and  judgment  in  favor  of  appellee  for 
$531.50  damages,  this  appeal  is  prosecuted. 

The  first  instruction  given  to  the  jury  as- 
sumes, as  a  matter  of  law,  that  the  common 
carrier  is  accountable,  imder  its  liability  ejB 
carrier,  for  all  damage  to  the  contents  of 
trunks  shipped  as  baggage,  without  reference 
to  the  nature  or  ownership  of  such  contents, 
and  regardless  of  the  carrier's  knowledge  or 
notice  or  agreement  as  to  such  contents.  The 
second  instruction  is  not  questioned  on  this 
appeal.  The  only  legislation  in  this  state  on 
the  subject  of  baggage  is  that  found  in  Ky. 
Stat.  §  783,  as  follows:  "Every  company 
shall  furnish  sufficient  accommodation  for 
the  transportation  of  all  such  passengers 
and  property  as  shall,  within  a  reasonable 
time  previous  thereto,  offer,  or  be  offered, 
for  transportation,  at  places  established  by 
the  corporation  for  receiving  and  discharging 
passengers  and  freight,  and  shall,  when  re- 

? [nested,  check  every  parcel  of  baggage  taken 
or  transportation,  if  there  is  a  handle,  loop, 
or  fixture,  so  that  the  same  can  be  attached,, 
and  shall  give  to  the  person  delivering  such 
baggage  a  check  for  the  same."  We  are 
thus  left  to  determine  what  is  meant  by  the 
term  "baggage"  by  reference  to  the  common 
law.  A  very  considerable  number  of  adjudi- 
cations have  been  rendered  on  this  subject, 
as  might  naturally  be  expected.  From  them 
it  may  be  stated  that  the  word  "baggage,"  as 
used  in  the  connection  under  discussion,  re- 
fers only  to  what  the  passenger  takes  with 
him  for  his  own  personal  use  and  conveni- 
ence, and  which  he  has  committed  to  the  care 
of  the  carrier.  Generally,  the  articles  al- 
lowed ajs  baggage  to  accompany  the  passen- 
ger, and  which  the  carrier  is  bound  to  trans- 
mit as  an  insurer,  are  the  personal  apparel 
of  the  passenger,  but  may  include  a  number 
of  other  articles,  which  may  not  unreason- 
ably be  designed  for  his  pleasure,  business, 
or  convenience  upon  the  journey  which  he  is 
prosecuting.  "In  a  general  sense,  it  may 
be  said  to  include  such  articles  as  it  is  usual 
for  persons  traveling  to  take  with  them  for 
their  pleasure,  convenience,  and  comfort,  ac- 
cording to  the  habits  and  wants  of  the  class 
to  which  they  belong."  Oakes  v.  Northern  P. 
R.  Co.  20  Or.  392,  12  L.  R.  A.  3 18, 26  Pac.  230, 
Story,  Bailments,  §  499,  thus  states  it :  "By 
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'baggage'  we  are  to  understand  such  articles 
of  necessity  or  personal  convenience  as  are 
usually  carried  by  passengers  for  their  per- 
sonal use;  and  not  merchandise  or  other 
valuables,  although  carried  in  the  trunks  of 
passengerri,  which  are  not  designed  for  any 
«uch  use,  but  for  other  purposes,  jsueh  ns  sale 
or  the  like."  Bomar  v.  MaxiceU,  9  Humph. 
624,  51  Am.  Dec.  082:  Mocroic  v.  Great 
Western  R.  Co.  L.  R.  6  Q.  B.  612.  Rorer, 
Railroads,  988,  states  it  this  way:  "It  is 
difficult  to  enumerate  the  articles  that  may 
be  included,  in  each  particular  case,  in  the 
term  'baggage.'  This  depends  much  upon  the 
■condition,  habits,  and  circumstances  of  life 
of  the  passenger.  Ordinarily,  it  includes  a 
trunk  or  trunks,  with  the  necessary  wear- 
ing apparel  for  botli  comfort  and  dress  suit- 
able to  the  condition  in  life  of  the  i)erson ; 
.  .  .  but  not  money  in  larger  amount 
than  for  necessary  expenses,  nor  articles  of 
merchandise  or  of  virtu.  .  .  ."  As,  or- 
dinarily, only  the  wearing  apparel  and  simi- 
lar kindred  articles  are  included  in  the  per- 
sonal baggage  of  the  traveler,  the  carrier 
knows  the  probable  extent  of  his  liability 
in  the  event  of  the  lo<»s  or  damage  of  the 
baggage,  and  may  reasonably  be  presumed  to 
have  regulated  his  charges  and  provided 
means  for  its  safe-keeping  proportioned  to 
that  liability.  If.  on  the  other  hand,  the 
passenger  might  include  in  his  parcel  valu- 
able jewels,  not  properly  classed  as  bag- 
gage, or  plate,  or  merchandise,  l)onds,  or 
money,  of  many  thousands  of  dollars  in 
value,  and  the  carrier  made  liable  for  its 
los««  without  knowledge  or  notice  of  its  ex- 
traordinary value,  he  is  compelletl  to  assume 
a  responsibility  for  which  he  has  not  been 
paid  in  fact,  and  without  an  opportunity  to 
provide  that  extraordinary  care  and  atten- 
tion which,  by  common  prudence,  would  be 
due  to  such  a*  valuable  charge.  Baggage,  to 
a  certain  reasonable  limit,  and  belonging  to 
a  passenger,  is  carried  free,  as  an  incident 
of  the  |)a.=«senger's  contract  for  passage.  The 
common-law  definition  of  baggage  forms  a 
part  of  tlie  carrier's  undertaking  as  though 
expressly  stated  and  assented  to  at  the  time 
of  the  p'asisage.  The  parties  may.  of  course, 
vary  this  contract  by  agreement  If  the  car- 
rier elects  to  receive  and  transport  that  as 
baggage  which  in  fact  is  freight,  and  which 
it  would  have  the  right  to  refuse  to  take  as 
baggage  on  its  passenger  trains,  it  ought  to 
be  liable  therefor  upon  the  same  terms  as  if 
it  were  baggage.  But  this  is  not  because  of 
its  common-law  liability  therefor,  but  be- 
cause it  has  agreed  by  special  contract,  for  a 
consideration,  to  ho  so  bound.  The  elements 
of  such  a  contract  are  sufficiently  satisfied 
by  an  acceptance  of  the  package  or  trunk  by 
tiie  carrier  for  transportation  as  baggage, 
with  knowledge  of  its  contents.  Hutchin- 
son, Carr.  1st  ed.  §  68.*):  Texas  iC-  P.  R.  Co. 
V.  Capps,  2  Tex.  App.  Civ.  C'as.  (Willson)  § 
33.  p.  35;  Jaeohs  v.  Tutt.  33  Fed.  412:  Cen- 
tral Trust  Co.  V.  M^ahash.  St.  L.  d-  P.  R.  Co. 
39  Fed.  417:  Hutuphreus  v.  Perrif.  148  U.  S. 
627,  37  L.  ed.  587,  13  Sup.  Ct.  Rep.  711.  The 
fact  that  the  passenger  paid  for  the  extra 
■weight  of  the  trunk  does  not  varv  the  rule: 
CO  L.  R.  A. 


for,  if  the  trunk  or  trunks  contained  enough 
of  those  articles  clearly  entitled  to  be  classed 
as  ])ersonal  baggage  of  the  passenger  as  to  be 
over  the  weight  allowed,  and  reajsonsibly  al- 
lowable, to  each  passenger  for  free  carriage, 
he  would  have  to  pay  a  just  compensation 
for  its  being  carried.  This  fact  alone  is  not 
notice  that  the  package  contains  anything 
besides  the  usual  articles  entitled  to  be  taken 
as  personal  baggage,  the  nature  and  probable 
value  of  which  are  generally  well  known. 
The  carrier  might  refuse  to  carry  on  its 
passenger  train  articles  not  proi)erly  bag- 
gage. It  could  not  be  required  to  carry 
freight  on  passenger  trains.  Delivering  to 
the  carrier  a  trunk  or  closed  package,  osten- 
sibly ordinary  baggage,  without  a  statement 
a.s  to  its  contents,  is  equivalent  to  a  repre- 
sentation by  the  passenger  that  it  belongs 
to  him,  and  contains  only  such  articles  a* 
are  properly  classed  as  personal  baggage. 
Haines  v.  Chicago,  St.  P.  M.  rf  O.  R.  Co.  20 
Minn.  160,  43  Am.  Rep.  199,  12  N.  \V.  447 : 
Michigan  C.  R.  Co.  v.  Carroir,  73  III.  348. 
24  Am.  Rep.  248.  If  it  contains  other  arti- 
cles, and  the  carrier  is  not  informed  of  the 
fact,  it  is  a  deception  u))on  the  carrier  as  to 
such  articles,  and  as  to  such  they  are  not 
covered  by  the  carrier's  contract.  Stx^rj". 
Bailments,  9th  ed.  §  565.  In  the  event  of 
loss  of,  or  damage  to.  such  articles  while  in 
the  carrier's  possession,  without  notice  of 
their  character  when  received  and  cheeked 
as  baggage,  or  without  a  special  a^rreement 
with  reference  thereto,  it  is  not  liable,  ex- 
cept as  in  case  of  a  bailee  without  hire.  But 
notice  in  terms  of  the  contents  of  the  trunks 
is  not  required.  It  is  suflScient  if,  from  all 
the  circumstances  of  the  case,  the  jury  may 
reasonably  infer  that  the  carrier's  'agent, 
charged  with  the  duty  of  reeeiving  and 
checking  baggage  over  its  lines,  knew  of  the 
extraordinary  contents  of  the  package  when 
he  received  it  and  checked  it  as  baggage  for 
the  passenger;  that  is,  knew  that  they  con- 
tained merchandise  or  other  articles  than 
the  traveler's  wearing  apparel.  Sloman  v. 
Great  Western  R.  Co^  67  X.  Y.  208;  BrotCfi 
V.  Camden  d-  A.  R.  Co.  83  Pa.  310. 

While  it  is  true  that  a  carrier  cannot  be 
made  liable  for  the  goods  of  another  than 
the  passenger  or  a  member  of  his  family 
traveling  with  him,  which  may  be  included 
in  the  passenger's  baggage,  yet  the  facts  in 
this  case  tend  to  show  that,  although  the 
goods  belonged  to  the  wholesale  merchant*, 
by  an  agreement  between  them  and  ap]>el- 
lee  he  had  such  an  interest  in  thejii.  by  rea- 
son of  his  being  responsible  to  them  for  tlieir 
loss  or  damage,  and  required  to  replace  them 
in  such  event,  that  they  may  fairly  be 
treated  as  his  for  the  purposes  of  this  ac- 
tion. The  damage  fell  upon  him.  They  \\-ere 
being  carried  for  him.  He  was  the  passen- 
ger. We  therefore  conclude  that  the  court 
erred  in  assuming  appellant's  liability  for 
the  damage  to  the  dental  instiiiments 
shipped  as  baggage. 

The  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  under  proceeding* 
consistent  herewith. 
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1.  The  meaniire  of  damaereB  for  ^vronff- 
fnlly       disconnect  Inff       a       telephone 

because  of  mistake  as  to  payment  of  rent  Is 
the  amount  which  will  compensate  the  pa- 
tron for  the  Injuries  caused  by  the  breach 
of  contract. 

2.  The  compensatory  damases  to  be 
am-arded  a  patron  of  a  telephone 
company  for  wrongful  discontinuance  of 
the  service  is  the  amount  paid  for  the  serv- 
ice for  the  time  during  which  It  was  refused, 
In  the  absence  of  any  proof  of  specific  loss 
because  of  the  disconnection. 

(January  7,  1903.) 

APPEL\L  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Jefferson  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for 
wrongfully  discontinuing  plaintiff's  tele- 
phone service.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fairleigh,  Straus,  Sc  Eagles, 
for  appellant: 

The  action  cannot  be  treated  as  one  for 
slander  of  the  business  of  appellee,  because 
there  is  no  averment  of  malice.  This  alle- 
gation is  absolutely  necessary  in  such  an  ac- 
tion. 

Morgan  v.  Booths  13  Bush.  480;  Louisville 
Courier-./ ournal  Co.  v.  Weaver,  13  Kv.  L. 
Rep.  599,  17  S.  W.  1018. 

The  action  is,  therefore,  one  for  breach  of 
contract;  and  it  was  necessary  that  the 
appellee  should  state  what  damages  he  suf- 
fered because  of  the  breach  of  the  contract. 

The  verdict  is  excessive  and  unconscion- 
able, and  ought  to  be  set  aside. 

t^oiiihern  R.  Co.  v.  Marshall,  23  Kv.  L. 
Rep.  813,  04  S.  W.  418. 

Messrs.  0*Neal  A  0*Neal,  \Wth  Messrs, 
Pry  or  A  Sapinsky,  for  appellee: 

The  case  presented  here  by  the  pleadings 
is  that  of  tort,  in  which  the  appellee  is  en- 
titled, not  only  to  the  actual  damages  sus- 
tained, but  also  to  exemplary  or  punitive 
dajnages  growing  out  of  the  breach  of  the 
Appellant's  duty  to  him  and  the  wanton  and 
reckless  disregard  of  the  appellee's  rights  in 
the  premises. 

Louisville  X.  R.  Co.  v.  Ballard.  85  Ky. 
307,  3  S.  W.  530;  Chiles  v.  Drake,  2  Met. 
(Ky.)  140,  74  Am.  Dec.  400;  Jennings  v. 
Ma'ddox,  8  B.  Mon.  430;  Parker  v.  Jenkins, 
3  Bush,  587;  Memphis  rf  C,  Packet  Co.  v. 
Xagel,  97  Kv.  9,  29  S.  W.  743:  Wilson  v. 
Vaugn,  23  Fed.  229:  Day  v.  Woodirorth,  13 
How.  371,  14  L.  ed.  185;  Milicaukee  &  St.  P. 


R,  Co.  V.  Arms,  91  U.  S.  493,  23  L.  ed.  376; 
Hefley  v.  Baker,  19  Kaji.  9;  12  Am.  &  Eng. 
Enc.  Law,  p.  13;  Bronson  v.  Green,  2  Duv. 
234;  Slater  \\  Sherman,  5  Bush,  206;  Fleet 
V.  Hollenkemp,  13  B.  Mon.  219,  56  Am.  Dec. 
563:  Tyson  v.  Fhring,  3  J.  J.  Marsh.  185. 

In  an  action  of  tort  for  a  wilful  injury  to 
the  person,  the  manner  and  manifest  motive 
of  the  wrongful  act  may  be  given  in  evidence 
as  affecting  the  question  of  damages;  for, 
when  the  merely  physical  injury  is  the  same, 
it  may  be  more  aggravated  in  its  effects  upon 
the  mind  if  it  is  done  in  wanton  disregard  of 
the  rights  and  feelings  of  the  plaintiff  than 
if  it  is  the  result  of  mere  carelessness. 

Haices  v.  Knotcles,  114  Mass.  518,  19  Am. 
Rep.  383;  12  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  7. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Api)el]ee,  Hendon,  is  a  physician,  living  in 
Louisville.  He  was  a  patron  of  the  appel- 
lant, the  Cumberland  Telephone  &  Tel^raph 
Company,  and  had  one  of  its  instruments  in 
his  ortice.  Appellant  discontinued  the  tele- 
phone from  3  o'clock  p.  m.  of  October  23, 
1900,  to  8:45  A.  M.  the  next  morning,  or 
something  less  than  eighteen  hours,  and  this 
action  was  brought  to  recover  damages  there- 
for. The  reason  the  telephone  was  discon- 
nected w»is  that  the  bookkeeper  made  a  mis- 
take in  posting  the  amount  paid.  His  book 
did  not  show  that  Hendon  had  paid  for  the 
month  of  September,  although  he  had  in  fact 
paid.  On  October  22d  a  notice  was  sent  to 
him  that  his  'phone  was  discontinued  for  this 
reason,  and,  he  having  paid  no  attention  to 
the  notice,  twenty-four  hours  afterwards  the 
connection  at  the  office  was  severed,  although 
the  instrument  wa/»  not  removed.  When  he 
got  home  at  6  o'clock  that  evening  and  found 
that  he  had  been  cut  off,  he  tried  to  'phone 
to  the  office,  but  failed  to  get  them.  The 
next  morning  he  went  down,  the  mistake  was 
at  once  corrected,  and  the  instrument  was 
no  longer  discontinued.  The  proof  showed 
that  he  had  not  only  paid  for  September,  but 
had  also  paid  in  advance  for  October,  No- 
vember, and  December.  It  also  showed  that 
one  person  who  needed  the  doctor  for  his 
wife  that  night,  being  unable  to  reach  him 
by  'phone,  walked  to  his  office  and  waked 
him  up.  It  also  showed  that  three  other 
persons  who  wished  to  talk  with  him  were 
unable  to  i-each  him  on  the  'phone,  and  that, 
when  one  of  them  asked  at  the  office  what 
was  the  matter,  the  assistant  manager  an- 
swered that  his  'phone  had  been  discontinued 
for  nonpayment  of  rent.  It  is  not  shown 
that  he  suffered  any  pecuniary  loss  by  the 
suspension  of  the  service,  although  it  would 
seem  that  he  was  considerably  annoyed  about 
it.    On  these  facts  the  jury  found  for  him  a 


XoTE. — There  nre  no  exact  precedents  for 
this  case,  but,  on  the  general  question  of  the 
loss  of  profits  as  element  of  damages  for 
breach  of  contract,  see  note  to  Wells  v.  Na- 
tional Life  Asso.  (C.  C.  App.  5th  C.)  53  L.  R. 
A.   33. 

\s  to  damages  for  dishonor  of  check,  see.  In 
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this  series,  Schaffner  v.  Khrman  (111.)  15  L. 
R.  A.  134.  and  iiofc;  Srendsen  v.  State  Bank 
(Minn.)  31  L.  R.  A.  532;  Mt.  Sterling  Nat. 
Bank  v.  Greene  (Ky.)  32  L.  R.  A.  568:  J.  M. 
James  Co.  v.  Continental  Nat.  Bank  (Tenn.) 
51  L.  R.  A.  255.  and  American  Nat.  Bank  v. 
Morey  (Ky.)  58  L,  R.  A.  956. 
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verdict  for  $200,  on  which  the  court  entered 
judgment.  The  court  instructed  the  jury 
that  they  should  find  for  the  plaintiff  at 
least  nominal  damages,  and,  if  th^  believed 
from  the  evidence  he  suffered  inconvenience 
by  reason  of  his  telephone  service  being  dis- 
continued, then  they  should  further  find  for 
him  such  sum  as  would  fairly  and  reason- 
ably compensate  him  for  the  inconvenience 
so  sustained.  There  was  nothing  in  the  case 
to  warrant  an  instruction  on  punitive  dam- 
ages, and  the  court  properly  refused  to  in- 
struct the  jury  on  this  subject.  The  plain- 
tiff had  by  contract  acquired  the  right  to  a 
certain  service,  and,  this  contract  being 
broken,  the  measure  of  damages  is  compen- 
sation for  the  breach,  as  in  other  cases  of 
broken  obligations,  llie  case  is  entirely  dif- 
ferent from  those  where  there  is  a  physical 
trespass,  as  in  the  case  of  the  expulsion  of  a 
passenger  from  a  train,  where  there  is  not 
only  a  breach  of  contract  but  an  actual  tort. 
The  proper  measure  of  damages  to  compen- 
sate for  the  breach  of  the  contract  is  a  mat- 
ter of  some  difiiculty,  and  we  have  been 
r^erred  to  no  authorities  directly  in  point 
Where  the  contract  is  to  deliver  a  specific 
message,  and  is  broken,  the  measure  of  dam- 
age has  been  often  adjudicated,  and  we  see 
no  reason  why  the  same  principles  should 
not  apply  to  the  case  before  us,  for  the  con- 
tract here  wajs,  in  substance,  an  imdertaking 
to  convey  all  messages  the  subscriber  might 


wish  to  send,  or  others  might  wish  to  send 
to  him,  over  appellant's  line,  within  the  time 
paid  for  by  him.    In  the  absence  of  proof  of 
special  damage  for  the  failure  to  carry  a 
message,  the  recovery  would  be  limited  to 
the  amount  paid  for  the  service  which  was 
not  furnished.     Mere  inconvenience  or  an- 
noyance cannot  be  recovered  for  exo^»t  in 
peculiar  cases.     25  Am.  &  £ng.  £nc.  Law, 
pp.  855-863 ;  ChapmcM  v.  Western  C7.  Teleg, 
Co.  90  Ky.  265,  13  S.  W.  880.    Where  there 
is  a  contract,  not  for  a  specific  message,  but 
for  the  carriage  of  all  messages  within  a  cer- 
tain time,  the  refusal  to  carry  any  messages 
for  a  certain  part  of  the  time  is  a  breach  of 
contract  not  different  in  character  from  the 
neglect  to  carry  a  specific  message,  and  the 
measure  of  damages,  in  the  absence  of  any 
proof  of  specific  loss  is  the  amount  paid  for 
the  service  for  the  time  during  which  it  is 
refused.    In  case  of  special  damage,  this,  in 
addition,   may    be   recovered   under    proper 
averments.    Robinson  v.  Western  U.  Teleg. 
Go,  24  Ky.  L.  Rep.  452,  57  L.  R.  A.  611,  68 
S.  W.  656.     Under  the  evidence,  the  court 
should  have  instructed  the  jury  to  find  for 
the  plaintiff  the  amount  paid  by  him  for  the 
service  for  the  time  his  'phone  was  disoon- 
tinued,  taking  for  the  basis  the  amount  paid 
by  the  month,  and  allowing  for  the  time  lost 
such  part  thereof  as  they  deemed* right. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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^A  -v^'atervrorks  plant  o^v^ned  and  op- 
erated by  a  city  is  exempt  from  taxation, 
and  the  fact  that  water  is  fumlstaed  by  the 
city  to  citlisens  and  other  consumers  at  pre- 
scribed rentals  does  not  affect  the  exemption. 

(April  11,  1903.) 

*Headnote  by  Johnston,  Ch.  J. 


ERROR  to  the  District  Court  for  Sumner 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enjoin 
defendants  from  collecting  a  tax.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Beady  Sb  Beady,  with  Mr.  Eiiie^ 
ra  E«  Wilson,  for  plaintiffs  in  error : 

In  order  for  any  property  such  as  is  de- 
scribed in  the  plaintiff's  petition  to  be  ex- 
empt from  taxation,  said  property  must  be 
used  exclusively  for  such  purpose,  and  not 
be  used  for  gain  and  profit. 

Stahl  V.  Kansas  Edu,  Asso,  54  Kan.  542. 
38  Pac.  796;  8t,  Mary's  College  v.  Crotcl,  10 
Kan.  443;     Vail    v.    Beach,    10    Kan.  214: 


Note. — Taaatton  of  municipal  watericorks. 

Property  owned  by  municipal  corporations 
and  devoted  to  public  use  Is  generally  exempt 
from  taxation,  and  an  attempt  has  been  made 
to  bring  the  property  connected  with  a  plant  for 
supplying  water  to  the  municipality  and  Its  in- 
habitants within  this  rule. 

Property  of  private  company. 

So  far  as  the  property  belongs  to  a  private 
corporation  organized  for  the  purpose  of  sup- 
plying water,  there  Is.  In  the  absence  of  express 
contract  or  statutory  exemption,  no  ground  for 
claiming  It. 

A  wnterworks  plnnt  that  supplies  the  city 
with  water,  the  rates  for  which  are  regulated 
by  the  council,  and  which  for  the  term  of  the 
ordinance  under  which  It  was  constructed  may 
60  L.  R.  A. 


be  purchased  for  a  fixed  price  by  the  city,  is 
the  property  of  a  private  corporation,  and  is  as 
such  subject  to  taxatlcm,  and  Is  not  public  prop- 
erty. Re  Dea  Moines  Water  Co.'s  Appeal,  4fi 
Iowa,  324. 

Water  companies  are  not  exempt  from  taxa- 
tion in  the  absence  of  express  statutory  exemp- 
tion and  an  act  of  legislature  amending  the 
charter  of  a  water  company  by  declaring  such 
company  the  property  of  a  municipal  corpora- 
tion, and  therefore  thereby  exempted  from  the 
payment  of  taxes  of  every  kind  or  character, 
does  not  apply  to  taxes  due  or  imposed  before 
such  act  was  passed.  Louisville  Water  Co.  v. 
Hamilton,  81  Ky.  317. 

The  property  of  a  waterworks  company  is  not 
exempt  from  taxation  as  a  fire  engine  or  the 
implements  for  extinguishing  fires,  or  as 
grounds  used  exclusively  for  the  buildings  and 
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Washburn  College  v.  Shatonee  County,  8 
Kan.  844. 

Where  any  part  of  the  property  is  devoted 
to  any  othei*  than  the  exempt  purposes,  the 
whole  becomes  tajuLble. 

Wyman  v.  8t.  Louis,  17  Mo.  335;  Red  v. 
Johnson,  53  Tex.  284  j  Mon<s  v.  Lone  Star 
Chapter  A'o.  6,  R.  A,  M,  68  Tex.  698,  5  S. 
W.  619;  First  M,  E.  Church  v.  Chicago,  26 
111.  482;  Orr  v.  Baker,  4  Ind.  86;  Red  v. 
Morns,  72  Tex.  554,  10  S.  W.  681. 

It  is  the  use  to  which  property  is  put,  and 
not  ownership,  that  determines  the  question 
as  to  its  exemption  from  taxation. 

Washburn  College  v.  Shaumee  County,  8 
Kan.  344;  Vail  v.  Beach,  10  Kan.  214;  8t. 
Mary's  College  v.  Crowl,  10  Kan.  442. 

Mr,  C.  E.  EUiott,  with  Mr,  J.  S.  Dey« 
for  defendant  in  error: 

The  legislatures  of  the  several  states  have 


plenajy  power  over  the  subject  of  taxation, 
except  where  they  are  limited  either  by  the 
Constitution  of  the  state  or  the  United 
States. 

1  Desty,  Taxn.  p.  88,  §  24;  Hines  v.  Lea«- 
enworth,  3  Kan.  186 ;  Ottawa  County  v.  Nel- 
son, 19  Kan.  234,  27  Am.  Rep.  171;  Francis 
V.  Atchison,  T.  d  B,  F,  R,  Co,  19  Kan.  303; 
Kansas  State  Agricultural  College  Bd,  of 
Regents  v.  Hamilton,  28  Kan.  376;  Durkee 
V.  Oreentcood  County,  29  Kan.  697. 

The  property  attempted  to  be  taxed,  and 
sold  to  enforce  the  payment  of  the  taxea 
charged,  belonged  to  a  municipal  corporation 
organized  by  the  authority  of  the  state  to 
perform  certain  public  functions  appertain- 
ing to  the  soverei^ty  of  the  state,  and  all 
its  property  acquired  for  such  purpose  is, 
from  the  very  nature  of  its  relation  to  the 
government,  exempt  from  taxation. 


meetings  of  the  tire  companies,  as  Its  primary 
and  exclusive  use  Is  not  the  extinguishing  of 
fires.  Re  Des  Moines  Water  Co.'s  Appeal,  48 
Iowa,  324. 

A  municipal  waterworks  system  Is  subject  to 
state  and  county  taxation  when  only  public 
property  held  for  public  purposes,  or  property 
from  which  no  revenue  is  derived,  can  be  ex- 
empt.    Chad  wick  V.  Maglnnes,  94  Pa.  117. 

The  franchises  and  privileges  of  a  waterworks 
company  may  be  taxed  under  a  statute  requir- 
ing all  property  not  exempted  to  be  taxed. 
Fond  du  Lac  Water  Co.  v.  Fond  du  Lac,  82  Wis. 
322,  16  L.  R.  A.  581,  52  N.  W.  439. 

A  water  company  which  has  contracted  to 
furnish  water  to  a  municipal  corporation  is  not 
a  govero mental  agency  so  that  its  property  will 
be  exempt  from  taxation.  People  ew  rcl.  Mills 
Waterworks  Co.  v.  Forrest,  97  N.  Y.  97,  Affirm- 
ing 29  Hun,  548. 

A  plant  used  to  supply  a  municipal  corpora- 
tion with  water  under  a  contract  Is  not  exempt 
from  municipal  taxation  In  the  absence  of  any 
express  contract  for  such  exemption.  Athens 
City  Waterworks  Co.  v.  Athens,  74  Ga.  413. 

The  water  pipes,  hydrants,  and  conduits  of  a 
water  company  are  taxable  as  real  estate  In  the 
city  or  town  where  they  are  laid,  where  the 
statutes  state  that  "lands"  shall  include  "all 
tenements  and  hereditaments  connected  there- 
with, and  all  rights  thereto  and  Interest  therein. 
Paris  V.  Norway  Water  Co.  85  Me.  330,  21  L. 
R.  A.  525,  27  Atl.  143. 

The  lessee  of  the  waterworks  of  an  aqueduct 
company  is  not  entitled  to  exemption  from  mu- 
nicipal taxation  thereof  under  a  contract  for 
supplying  the  municipality  with  water  for  a 
period  of  years  with  the  privilege  of  purchase 
by  the  municipality  upon  the  expiration  of  the 
term,  where  there  is  no  provision  in  the  con- 
tract by  which  the  right  of  the  city  to  Impose 
taxes  Is  taken  away.  Stein  v.  Mobile,  17  Ala. 
234,  24  Ala.  591,  54  Ala.  23. 

One  who  takes  from  a  city  owning  a  plant  for 
a  municipal  water  supply  the  right  to  use  and 
enjoy  the  plant  for  a  term  of  years  with  the 
right  to  sell  water  and  take  the  rents  and 
profits  has  such  an  Interest  in  the  works  as  to 
be  subject  to  taxation.  Los  Angeles  v.  Los 
Angeles  City  Waterworks  Co.  49  Cal.  638. 

In  England  water  seems  generally  to  be  sup- 
plied to  municipalities  by  local  authorities 
charged  with  that  duty,  or  by  a  company  or- 
ganized for  that  purpose.  In  the  English  cases 
the  liability  of  the  companies  seems  not  to  be 
doubted. 

In  a  number  of  cases  the  only  questions  are 
as  to  the  manner,  extent,  or  measure  of  rating 
<S0  L.  R.  A. 


reservoirs,  pipes,  aqueducts,  and  other  property 
of  public  water  companies,  the  right  to  rate 
being  assumed.  King  v.  Bath,  14  East,  609 ; 
New  River  Co.  v.  St.  Pancras,  45  J.  P.  75 ;  Reg. 
V.  Birmingham  Waterworks  Co.  1  Best  &  S. 
84,  4  L.  T.  N.  S.  242;  Rex  v.  Chelsea  Water- 
works  Co.  5  Bam.  &  Ad.  156.  2  Nev.  &  M.  767 ; 
Reg.  V.  South  Staffordshire  Waterworks  Co.  34 
Week.  Rep.  242,  L.  R.  16  Q.  B.  Dlv.  359,  55 
L.  J.  M,  C.  N.  S.  88,  54  L.  T.  N.  S.  782,  50 
J.  P.  20 :  Reg.  v.  East  London  Waterworks  Co. 
16  Jur.  711,  18  Q.  B.  705,  21  L.  J.  M.  C.  N.  S. 
174 ;  East  London  Waterworks  Co.  v.  Leyton 
Sewer  Authority,  L.  R.  6  Q.  B.  669,  20  Week. 
Rep.  95,  40  L.  J.  M.  C.  N.  S.  190 ;  Peterborough 
V.  Stamford  Union,  31  Week.  Rep.  949;  Wor- 
cester V.  Droitwich  Union,  24  Week.  Rep.  490, 
45  L.  J:  M.  C.  N.  S.  81,  34  L.  T.  N.  S.  288, 
In  which  it  is  said  that  the  question  as  to  the 
ratability  of  waterworks  in  respect  to  premises 
occupied  by  them  for  police  purposes  has  been 
for  some  time  settled;  Chelsea  Waterworks  v. 
Bowley,  17  Q.  B.  359,  16  Jur.  1129,  20  L.  J. 
Q.  B.  N.  S.  520 ;  King  v.  Rochdale  Waterworks, 
1  Maule  &  S.  634 ;  Queen  v.  Mile  End  Old  Town, 
10  Q.  B.  208,  11  Jur.  985,  16  L.  J.  M.  C.  N.  8. 
184 ;  Queen  ew  rel.  Chelsea  Waterworks  v.  Put- 
ney. 3  El.  &  El.  108,  8  Week.  Rep.  607 :  Queen 
V.  West  Middlesex  Waterworks,  1  El.  &  El.  716, 
6  Jur.  N.  S.  1159,  28  L.  J.  M.  C.  N.  S.  136; 
Sheffield  United  Gaslight  Co.  v.  Sheffield,  4 
Best  &  S.  135.  11  Week.  Rep.  1064,  32  L.  J. 
M.  C.  N.  8.  169,  9  Jur.  N.  S.  623. 

Works  owned  by  municipality. 

When  the  works  are  owned  by  the  municipal- 
ity Itself  there  Is  more  reason  for  claiming  an 
exemption,  and  In  some  cases  it  has  been  al- 
lowed. 

Where  waterworks  are  owned  and  run  by  a 
municipality  for  public  purposes,  and  not  as  a 
private  enterprise  for  pecuniary  gain  or  profit, 
such  property  is  exempt  from  taxation,  al- 
though there  is  no  express  statutory  exemption ; 
and  a  revenue  act  requiring  water  companies 
to  pay  the  state  an  annual  privilege  tax  does 
not  apply  in  this  case.  Nashville  v.  Smith,  86 
Tenn.  213,  6  S.  W.  273. 

Where  a  municipality  owns  and  conducts 
waterworks  under  authority  conferred  by  Its 
charter,  for  the  purposes  of  extinguishing  fires, 
sprinkling  the  streets,  and  of  supplying  water  to 
its  citizens,  such  waterworks  are  public  prop- 
erty, used  for  a  public  purpose,  and  are  exempt 
from  all  taxation  unless  expressly  Included 
within  the  statutes  levying  such  taxes ;  and  this 
exemption  is  not  defeated  where  Its  citizens  are 
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People  V.  McCrcery,  34  Cal.  433:  People  v. 
Doe  G.  1,034,  36  Cal.  220;  People  ex  rel. 
Doyle  V.  Austin,  47  Cal.  353;  Rochester  v. 
Rush,  80  N.  V.  302:  Alexandria  v.  0'>ihee,  51 
La.  Ann.  71i),  25  So.  382;  Sew  Orleans  v. 
Clark\  94  U.  S.  052,  24  L.  ed.  522:  Camden 
V.  Camden,  77  Me.  530,  1  Atl.  089;  ifiate, 
Jseirark,  Prosecutor,  v.  Clinton  Ttcp.  49  N. 
J.  L.  371,  8  Atl.  290:  iitaie,  Xetcark,  Prose- 
cutor, V.  Verona  Tirp.  59  X.  J.  L.  94,  34  Atl. 
1000;  Htate,  Hackettstotnu  Prosecutor,  v. 
Conover,  03  N.  J.  L.  191,  42  Atl.  838;  State 
7^'etrark,  Prosecutor,  v.  Belleville  Tup.  01  N. 
J.  L.  455,  39  Atl.  658;  Collins  v.  State,  61  N. 
J.  L.  095,  43  Atl.  1097,  60  X.  J.  L.  367,  37 
Atl.  623;  SomerHUe  v.  Waltham,  170  Mass. 
160,  48  X.  E.  1092;  Xashville  v.  Smith,  86 
Tenn.  213,  0  S.  \V.  273;  Cooley.  Taxn.  172; 
1  De«tv,  Taxn.  48;  Gaehet  v.  New  Orleans, 
52  La.  Ann.  813,  27  So.  348. 


The  use  to  which  the  property  was  put  U. 
in  law  and  in  fact,  a  public  use. 

Louisville  Gas  Co,  v.  Citizens*  Gaslight  Co. 
115  U.  S.  683,  691,  29  L.  ed.  510,  513,  6  Sup, 
Ct.  Rep.  265;  Xetc  Orleans  Gaslight  Co.  v. 
Louisiana  Light  d  U,  P.  d  Mfg.  Co.  115  U. 
S.  050,  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252: 
Xeic  Orleans  Waterworks  Co.  v.  Rivers^  115 
U.  S.  674,  29  L.  ed.  525,  6  Sup.  Ct.  Rep.  273; 
State  ex  rel.  Atty.  Gen.  v.  Toledo,  48  Ohio 
St.  112,  11  L.  R.  A.  729,  26  X.  E.  1061:  To- 
ledo V.  Hosier,  54  Ohio  St.  418,  43  X.  E.  oS3: 
Smith  V.  Xashville,  88  Tenn.  464,  7  L.  R,  A. 
469,  12  S.  W.  924:  Cooley,  Taxn.  172,  174: 
1  Desty,  Taxn.  48.  §  16;  State,  Hackett^- 
toun,  Prosecutor,  v.  Conover,  63  X.  J.  L. 
191.  42  Atl.  838;  Rochester  v.  Hart,  52  X. 
Y.  621. 

The  property  was  acquired  and  full  ovrner- 
ship  obtained  at  a  time  when  no  tax  of  any 


charged  for  the  water  furnished  them,  and 
thereby  a  considerable  revenue  over  and  above 
operating  expenses  is  derived,  which  Is  applied 
to  the  purposes  of  the  municipality.  Smith  v. 
Nashville.  88  Tenn.  404,  7  L.  B.  A.  409,  12 
S.  W.  024. 

I,ands  acquired  by  a  city  under  an  act  au- 
thorising construction  of  waterworks  when  rea- 
sonably necessary  therefor,  and  held  iu  good 
faith,  not  speculatively  nor  for  remote  contin- 
gencies, are  exempt  from  taxation  although  not 
In  actual  use.  State,  Jersey  City  Water  Comrs., 
Prosecutors,  v.  Gaffney.  34  N.  J.  L.  131.  133. 

Land  taken  by  a  municipal  corporation  by 
authority  of  the  legislature  to  aid  In  furnishing 
a  water  supply  to  the  municipality  Is  not  sub- 
ject to  taxation.  Way  land  v.  Middlesex 
County.  4  (Jray,  500. 

But  the  furnishing  of  water  for  compensation 
Is  very  close  to  a  business  enterprise,  and  some 
of  the  courts  have  regarded  it  as  so  much  so 
as  to  remove  the  exemption. 

A  waten^'orks  system  owned  by  a  city  Is  tax- 
able where  the  citizens  are  charged  for  water. 
Neglev  V.  Henderson,  22  Ky.  L.  Kep.  912,  59 
S.   W.'  19. 

Waterworks  belonging  to  a  city  are  not  exempt 
from  state  and  county  taxes  under  S  170  of  the 
Constitution  of  Kentucky.  Id.  21  Ky.  L.  Rep. 
1394,  55  S.  W.  5.->4. 

A  municipality  selling  water  generally  to  the 
public  occupies  as  to  Its  waterworks  the  same 
position  as  would  a  private  corporation :  so 
that,  not  only  is  all  Its  tangible  property  used 
by  the  city  for  waterworks  purposes  taxable  as 
nonmnnlclpal  property,  but  its  franchise  is,  un- 
der the  sratute,  subject  to  a  franchise  tax.  New- 
port V.  Com.  100  Ky.  434,  45  L.  K.  A.  518,  50 
S.  W.  84.1,  51  S.  W.  433. 

The  fact  that  the  waterworks  of  a  municipal 
corporation  is  owned  and  operated  by  it  for  the 
comfort  and  advantage  of  its  inhabitants  does 
not  constitute  a  valid  consideration  for  an  act 
of  legislature  exempting  tlie  same  from  taxa- 
tion, as  such  property  is  owned  and  operated  by 
such  municipality  in  Its  private,  and  not  its 
governmental,  character,  and  Is  not  necessary 
to  the  execution  of  Its  duties  as  a  political  or 
governmental  power:  and  therefore  such  prop- 
erty under  such  circumstances  cannot  consti- 
tutionally be  exempted  from  taxation  except  in 
consideration  of  public  services.  Clark  v. 
Louisville  Water  Co.  00  Ky.  515.  14  S.  W.  502. 

An  act  of  legislature  exempting  the  water- 
works owned  by  a  certain  municipality  from 
taxation  Is  repealed  by  the  adoption  of  a  new 
Constitution  containing  a  clause  exempting  pub- 
lic property  used  for  public  purposes,  and  only 
60  L.  R.  A. 


such,  from  taxation,  inasmuch  as  such  property 
is  not  "public  property  used  for  public  purposes" 
within  the  meaning  of  such  clause.  Covington 
V.  Com.  107  Ky.  680.  39  S.  W.  836. 

Property  outside  limits  of  municipality. 

A  statute  exempting  from  taxation  a  town's 
real  estate  which  i«  used  for  public  purpo<$e$ 
does  not  apply  to  real  estate  with  appnrte 
nances  thereto  used  for  waterworks  situated 
out.side  of  its  geographical  limits.  Xewi>ort  r. 
Unity,  68  N.  11.  587,  44  Atl'.  704. 

Property  lying  outside  the  limits  of  a  munici 
pallty  and  acquired  by  It  for  the  purpose  of  a 
municipal  water  supply  is  subject  to  taxation 
under  a  statute  providing  for  the  exemption  nt 
property  of  a  municipal  corporation  of  the  stai^ 
held  for  the  public  use  except  tlie  portion  i<i 
such  property  not  within  the  corporate  limirik 
Rochester  v.  Coc,  23  App.  Div.  300.  49  N,  V. 
Supp.  502. 

A  pipe  line  of  a  city  maintained  for  the  pur- 
pose of  a  water  supply  beyond  its  limits  :* 
established  as  real  property  irrespective  of  tt 
franchise  uuder  the  general  tax  law.  and  Is  n<>r 
exempt  as  a  special  franchise  under  X.  Y.  Lav.> 
1«90.  chap.  712.  People  ex  rvL  Rochester  \ 
De  Witt,  59  App.  Dlv.  493,  69  X.  Y.   Supp.  3«*i 

A  pump  house,  pipe  Hues,  and  crib  main- 
tained by  a  city  for  water-supply  purposes  ou* 
slde  of  the  municipal  limits  are  taxable  nnd^r 
the  general  tax  law  as  real  estate  in  the  town 
where  they  may  be  situated,  and  are  not  exempi 
under  a  statute  providing  for  a  tax  on  specu" 
franchises  such  as  mains  and  pipes,  but  exempt- 
ing the  property  of  municipal  corporation* 
therefrom :  since  the  intent  was  not  to  exemp 
property  theretofore  taxable,  but  to  restrict  tt- 
assessraent  of  property  subject  thereto  to  tli»* 
siMJclal  franchise  tax.  People  ex  rel.  Auburn 
V.  Imryea,  59  .4.pp.  Div.  488,  69  X.  Y.  Supp.  3S^. 

Huch  portion  of  the  waterworks  system  of  a 
municipal  coriwnition  as  is  outside  of  its  cf.r 
porate  limits  Is  subject  to  government  taxation 
where  located,  under  the  New  York  act  of  l.Sf»»i- 
People  ex  rel.  Amsterdam  v.  Iless.  157  N.  Y.  4-, 
51  X.  E.  410. 

But  lands  acquired  under  legislative  direc- 
tion by  a  municipal  corporation  within  th? 
bounds  of  a  township  for  the  preservation  f«-r 
its  water  supply  are  not.  In  the  absence  of  «- 
press  legislation,  liable  to  taxation  by  the  town. 
Rochester  v.  Rush,  80  X.  Y.  302,  Affirming  ir> 
Hun,  239. 

IMpes  and  fire  plugs  of  a  water  company  In  a 
township  through  which  It  conducts  Its  watt»r 
are  taxable  there.  Riverton  &  P.  Water  Co.  v. 
Halg,  58  X.  J.  L.  295,  33  Atl.   215. 
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kind  was  due  on  the  property;  and  the  mo- 
ment the  municipality  hecanie  the  owner  of 
it,  according  to  the  law  of  its  organization, 
that  moment  the  developing  liability  ceased, 
and  no  tax  ever  became  due  on  it,  and  will 
not  under  the  law  while  the  defendant  in 
error  owns  it. 

Bannon  v.  BunieSy  39  Fed.  893;  12  Am.  & 
Eng.  Enc.  Law,  pp.  308,  309;  People  ex  rel. 
American  Bible  Soc.  v.  New  York,  142  N.  Y. 
548,  37  N.  E.  116;  Hennepin  County  v.  8t, 
Paul,  M.  df  M.  R.  Co.  33  Minn.  534,  24  N.  W. 
196;  Washington  Heights  M.  E,  Church  v. 
Xeic  York,  20  Hun,  297;  8t,  James  Church 
V.  yew  York,  41  Hun,  309;  State,  East  Jer- 
sey Water  Co,  Prosecutor,  v.  Roat  (N.  J.  L.) 
45  Atl.  910;  Gachet  v.  New  Orleans,  52  La. 
Ann.  813,  27  So.  348;  Alexandria  v.  0*8hee, 
51  La.  Ann.  719,  25  So.  382;  State  v.  Stev- 
enson (Idaho)   55  Pac.  886. 


Any  property  used  exclusively  for  such 
purposes  as  mentioned  in  §  1  of  article  2  of 
the  Constitution,  the  legislature  cannot  tax; 
but  the  Constitution  nowhere  says  that  the 
legislature  cannot  exempt  other  property  if 
it  so  desires. 

Francis  v.  Atchison,  T.  cC-  8.  F,  R.  Co.  19* 
KaJi.  311;  Ottawa  County  v.  Nelson,  19  Kan* 
237. 

Johnston,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  ofticers  of  Sumner  county  undertook 
to  levy  and  impose  taxes  upon  a  waterworks 
plant  owned  by  the  city  of  Wellington.  Or- 
iginally, the  city  granted  to  C.  W.  Hill  and 
his  assigns,  upon  certain  conditions,  the 
right  to  construct  and  maintain  waterworks 
for  the  purpose  of  providing  the  city  and  its 
inhabitants  with  water.     Under    the    fran- 


Ueai  estate  and  certain  appurtenances  there- 
to, owned  and  used  by  a.  town  as  Its  waterworks, 
which  are  situated  within  the  limits  of  another 
town  which  does  not  use  such  real  estate  for 
any  public  purpose,  are  taxable  in  such  latter 
town  in  the  absence  of  statutory  exemption. 
Newport  v.  Unity.  68  N.  H.  587,  44  Ati.  704. 

Where  a  city  purchases  a  larger  tract  of  land 
than  necessary  for  the  construction  of  Its  reser- 
voir, for  the  reason  that  it  can  obtain  the  whole 
for  a  less  price  than  a  part,  the  excess  lying  In 
an  adjacent  town  is  not  exempt  from  taxa- 
tion. West  Hartford  v.  Hartford  Water  Comrs. 
44  Conn.  360. 

But  land  purchased  In  a  town  by  a  munici- 
pality for  the  purpose  of  constructing  a  reser- 
voir as  part  of  Its  water  system  does  not  lose 
its  exemption  from  taxation  by  reason  of  the 
fact  that  it  is  held  by  a  board  of  water  commis- 
sioners which  sells  the  water  to  consumers,  pay- 
ing the  Interest  on  the  investment  and  the  oper- 
ating expenses  from  the  proceeds,  or  by  the  fact 
that  during  the  year  the  question  was  sub- 
mitted to  the  court,  a  surplus  remained  after 
paying  the  annual  interest  and  operating  ex- 
penses.     Ihid, 

When  land  and  a  dam  were  purchased  by  a 
city  in  pursuance  of  a  scheme  to  supply  the  city 
with  pure  water,  they  were  purchased  "for  the 
purposes  of  its  water  supply,"  so  as  to  be  with- 
in the  exemption  of  taxation  prescribed  by  Pub. 
Stat.  1803.  chap.  352,  §  1,  when  it  cannot  be 
held  that  any  revenue  in  the  nature  of  rent  Is 
received  by  the  city  from  any  person  occupylug 
or  using  the  same.  Miller  v.  Fltchburg,  180 
Mass.  32,  61  N.  E.  277. 

A  city  will  not  be  rendered  liable  for  a  priv- 
ilege tax  levied  on  her  waterworks  for  "exer- 
cising the  privilege  of  running  a  water  com- 
pany" within  her  own  limits  in  a  city  "of  40,000 
or  over"  because  she  furnishes  water  to  persons 
and  factories  beyond  her  corporate  limits,  where 
there  is  nothing  in  the  record  to  show  that  such 
persons  and  factories  were  in  any  city,  town,  or 
taxing  district,  which  is  a  prerequisite  to  the 
exaction  of  the  tax  under  the  statute.  Smith 
v.  Nashville,  88  Tenn.  464,  7  L.  R.  A.  469,  12 
S.  W.  924. 

Exemptions. 

A  municipality  cannot  exempt  the  works  of  a 
water-supply  company  from  municipal  taxation. 
Altgelt  V.  San  Antonio,  81  Tex.  436,  13  L.  R.  A. 
383.  17  S.  W.  75. 

The  legislature  can  only  exempt  the  property 
of  a  municipal  water  company  from  taxation  so 
far  as  the  exemption  Is  granted  In  consideration 
of  services  actually  rendered  to  the  munlcl- 
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pallty.  New  Orleans  v.  New  Orleans  Water- 
works Co.  36  La.  Ann.  432. 

A  municipal  corporation  has  no  authority  to 
exempt  the  property  of  a  company  supplying  it 
with  water  from  municipal  taxation  by  con- 
tract. The  company  can  neither  take  the  ex^ 
emptlon  by  way  of  gratuity,  nor  purchase  it  by 
way  of  commutation.  Cartersvllle  Waterwoi'ks 
Co.  V.  Cartersvllle.  89  Ga.  689,  16  S.  E.  70. 

An  act  of  the  legislature  exempting  from  taxa- 
tion the  property  of  a  water  company  Is  uncon- 
stitutional and  void,  although  all  the  stock  of 
the  company  is  owned  by  a  city ;  and  the  fact 
that  such  act  also  makes  it  the  duty  of  such 
company  to  furnish  water  free  of  charge  for 
fire  protection,  which  may  incidentally  protect 
from  fire  the  public  buildings  of  the  state,  will 
not  support  the  exemption,  where  the  consider- 
ation recited  in  the  act  for  the  making  of  such 
exemption,  and  the  real  consideration,  was  me 
fact  that  the  stock  of  such  company  was  owned 
by  the  sinking  fund  of  the  city ;  therefore  the 
comi>any  belonged  to  the  city.  Clark  v.  Louis- 
ville Water  Co.  90  Ky.  515,  14  S.  W.  502. 

In  exercising  the  power  granted  to  a  munici- 
pal corporation  by  an  act  of  the  legislature  to 
construct  and  operate  waterworks  such  munici- 
pality acts  in  the  capacity  of  a  private  corpora- 
tion for  the  convenience  and  profit  of  its  citi- 
zens, and  not  in  the  capacity  of  a  municipal 
government ;  and  an  act  of  legislature  exempt- 
ing such  waterworks  from  taxation  is  uncon- 
stitutional, where  such  municipality  rendered 
no  public  service  In  consideration  for  such  act. 
Com.  V.  Maklbben,  90  Ky.  384,  14  S.  W.  372. 

An  agreement  by  a  municipality  to  release  a 
water  company  from  municipal  taxation  on  Its 
franchises  Is  valid  so  far  as  the  same  Is  granted 
for  services  actually  rendered  by  the  company. 
Grant  v.  Davenport,  36  Iowa,  396. 

An  ordinance  by  a  city  under  legislative  au- 
thority exempting  property  of  a  water  company 
from  taxation  Is  valid  where  the  consideration 
is  a  free  supply  of  water  for  schools  and  other 
public  buildings  and  for  the  extinguishment  of 
fires,  the  corporation  being  under  other  consid- 
erable obligations  to  the  city  and  state.  Port- 
land V.  Portland  Water  Co.  67  Me.  135. 

An  agreement  whereby  a  city  agrees  for  a 
valid  consideration  to  save  a  water  company 
harmless  from  certain  taxes  on  its  property  ap- 
plies, not  only  to  the  property  then  in  existence, 
but  to  all  which  it  Is  subsequently  necessary  to 
erect  in  the  proper  conduct  of  its  business.  Al- 
pena City  Water  Co.  v.  Alpena  (Mich.)  9  Det. 
L.  N.  141.  90  N.  W.  323. 

As  to  the  validity  of  contracts  by  the  munici- 
pality to  assume  the  tax  as  part  of  the  compen- 
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chiae  so  granted  the  plant  was  constructed, 
and  it  was  operated  as  a  private  enterprise 
for  several  years  when  it  was  purchased  by 
the  city.  Since  that  time  the  plant  has  been 
operated  by  the  city,  and,  in  addition  to  sup- 
plying water  to  the  public  buildings  and 
places  of  the  city,  and  also  for  fire  protec- 
tion, it  furnishes  to  the  people,  at  fixed 
charges,  water  for  domestic  purposes,  and 
also  to  private  and  public  corporations  for 
their  needs,  at  prescribed  rentals.  The  plant 
WfUB  located  partly  within  and  partly  with- 
out the  corporate  boundaries  of  the  city,  and 
consisted  of  both  real  and  personal  property 
of  the  value  of  about  $50,000. 

The  questions  in  the  case  are  raised  upon 
the  pleadings,  and  the  turning  point  in  the 
case  is  whether  a  waterworks  plant  owned 
and  operated  by  a  city  is,  under  the  Consti- 
tution and  laws,  exempt  from  taxation.  Un- 
der the  statute  a  city  of  the  second  class  ( in 
which  Wellington  belonged)  had  full  power 
"to  purchase,  procure,  provide.  .  .  .  wa- 
terworks ...  for  the  purpose  of  sup- 
plying such  cities  and  the  inhabitants  there- 
of with  water  .  .  .  for  domestic  use,  and 
any  and  all  other  purposes."  Gen.  Stat. 
1901,  §  1017.    There  wojb  undoubted  legisla- 


tive authority  for  the  city  to  municipalize 
the  plant.  The  supplying  of  water  to  t^e  in- 
habitants, while  not  strictly  a  govemioental 
function,  so  much  affects  the  health  and  wel- 
fare of  the  people  as  to  be  closely  akin  to 
it.  The  plant  was  purchased  with  public 
funds.  It  is  operated  by  the  public  ofilcers 
and  a^nts,  and  rentals  derived  from  its 
operation  so  into  the  public  treasury,  and 
are  expended  for  the  public  benefit.  The 
ownership  and  the  purpose  being  public. 
there  are  good  reasons  why  the  property 
should  be  exempted  from  taxation.  It  is  in- 
consistent with  our  theory  of  government  to 
place  a  tax  or  burden  upon  one  of  the  in- 
strumentalities of  government,  and  to  thus 
impede  its  operation,  and  in  some  Jurisdic- 
tions immunity  from  such  taxation  has  been 
adjudged  where  there  were  no  express  con- 
stitutional or  statutory  exemptions.  12  Am. 
&  Eng.  Enc.  Law,  2d  ed.  368.  In  our  state 
the  legislature  luis  unequivocally  declared 
that  all  property  belonging  exclusively  to 
the  Unit^  States,  the  state,  and  to  any 
county,  city,  township,  or  school  district, 
shall  be  exempted  from  taxation.  Gren.  Stat. 
1901,  §  7504.  This  statute  only  re-enforces 
and  confirms  the  general  principle  that  the 


satioa  for  water  supplied,  see  note  to  State  e^ 
rel.  Hallaner  v.  Gosnell,  poet,  — 

Conttruoiion  of  statutes. 

A  waterworks  system  for  supplying  the  Inhab- 
itants of  a  city  with  water  for  domestic  and  ir- 
rigation purposes,  and  charging  therefor.  Is  not 
exempt  from  taxation  under  a  statute  exempting 
therefrom  "all  rights  to  the  use  of  water  and 
means  of  diverting  water  ...  In  all  cases 
where  the  land  or  other  property  upon  which 
the  water  pertaining  to  such  right  is  assessable 
for  taxation,"  as  the  Intention  of  that  act  Is  to 
exempt  the  right  to  use  water  from  taxation 
ODly  where  It  Is  appurtenant  to  land  which  Is 
subject  to  taxation.  Bear  Lake  &  R.  Water- 
works A  Irrlg.  Co.  v.  Ogden  City,  8  Utah,  494, 
83  Pac.  135. 

Mountain  land  held  by  a  water  company  for 
the  sole  purpose  of  protecting  the  purity  of  Its 
water  supply.  If  a  part  of  its  capital  stock  is 
liable  to  taxaitlon  by  the  state.  Is  exempt  from 
local  taxation.  Spring  Brook  Water  Supply 
Co.  V.  Schadt,  3  Lack.  Legal  News,  170. 

When  the  ownership  by  a  water  company  of 
vast  tracts  of  wild  mountain  land  is  not  neces- 
sary to  protect  the  purity  of  ks  water  supply, 
it  Is  not  such  an  appurtenance  to  the  exercise  of 
Its  franchise  as  to  exempt  them  from  local  tax- 
ation, because  the  capital  stock  Is  subject  to 
state  taxation.  Roaring  Creek  Water  Co.  v. 
Northumberland  County,  6  Pa.  Co.  Ct.  473. 

A  law  that  the  necessary  property  of  a  water 
corporation  shall  be  exempt  from  taxation,  and 
authorizing  it  to  hold  such  lands  along  and  con- 
tiguous to  streams  of  water  or  reservoirs  from 
which  its  supply  is  obtained  as  may  be  necessary 
to  preserve  them  from  contamination,  cannot  by 
fair  Intendment  be  held  to  Include  a  whole 
watershed  or  area  of  catchment.  Spring  Brook 
Water  Co.  v.  Kolly,  17  Pa.  Super.  Ct.  347. 

A  statute  authorizing  the  maintenance  of  a 
water-supply  plant  "for  such  time  and  upon 
such  terms  and  conditions  as  may  be  deemed 
proper,  Including  therein  the  power  and  author- 
ity to  exempt  pipes  and  reservoirs  from  taxa- 
tion," does  not  apply  to  pipes  already  laid,  or 
reservoirs  constructed.  Bowen  v.  Newell,  16  R. 
I.  238,  14  Atl.  873. 
60  L.  R.  A. 


A  water  company  exempted  from  local  taxa- 
tion on  realty  used  exclusively  for  corporate 
purposes  is  exempt  from  taxes,  for  county,  mn- 
nicipai.  school,  and  road  purpose^  on  all  realty 
indispensably  necessary  for  the  exercise  of  char- 
ter privileges.  Lehigh  County  v.  Bethlehem 
South  Gas  &  Water  Co.  4  Pa.  Dist.  R.  723. 

A  contract  whereby  a  city  agrees  to  relieve  a 
water  company  from  the  payment  of  any  city  or 
school  tax  includes  a  highway  tax.  Alpena  City 
Water  Co.  v.  Alpena  (Mich.)  9  Det.  L.  N.  141, 
90  N.  W.  323. 

Where  tasahle. 

A  waterworks  company  holding  an  Interest 
In  real  estate  so  long  as  It  shall  continue  to  use 
the  property  by  the  operation  of  Its  waterworks, 
upon  which  It  has  built  for  pumping  works  a 
building  of  brick  36  by  100  feet  reetlng  upon  a 
solid  foundation  of  masonry  occupied  by  the 
building,  engines,  pumps,  and  other  machinery, 
the  plant  being  both  extensive  and  substantial, 
when  connected  with  It  is  a  system  of  mains  and 
pipes  in  a  neighboring  city,  together  with  the 
hydrants,  a  filter,  and  a  standpipe  also  situated 
in  the  city, — ^is  taxable  for  the  whole  plant.  In- 
cluding the  mains,  pipes,  hydrants,  standpipes. 
nud  filter  In  the  taxing  district  in  which  the 
pumping  works  are  situated.  Oskaloosa  Water 
Co.  V.  Oskaloosa  Bd.  of  Equalisation,  84  Iowa, 
407,  15  L.  R.  A.  296,  51  N*.  W.  18. 

The  land,  building,  machinery,  and  water 
mains  of  a  waterworks  company  are  real  estate ; 
and.  although  the  mains  may  be  In  different 
townships,  they  are  subject  to  assessment  In  the 
township  In  which  the  works  are  situated.  Re 
Des  Moines  Water  Co's  Appeal,  48  Iowa,  324. 

A  water-supply  company  Is  not  a  manufactur- 
ing corporation  within  the  meaning  of  a  statute 
providing  for  taxation  of  property  of  such  cor> 
porations  where  situated,  so  as  to  render  its 
pipes,  gates,  shut-oflTs,  and  other  things  con- 
nected with  its  plant  taxable  in  the  Jurisdlctloos 
where  they  are  located,  if  they  are  used  in  con- 
nection with  a  distributing  plant  located  else- 
where. Dudley  v.  Jamaica  Pond  Aqueduct  Corp. 
100  Mass.  183. 
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instrumentalities  of  government  shall  be  ex- 
empt from  taxation,  and  it,  in  eiffect,  de- 
clares that  neither  the  state  nor  any  of  its 
subdivisions  shall  tax  itself  to  raise  money 
for  itself.  The  statute  makes  public  owner- 
ship of  property  the  groimd  of  immunity 
from  taxation,  and,  as  the  plant  in  question 
is  absolutely  owned  by  the  city,  it  is  strict- 
ly within  the  terms  of  that  exemption. 

As  against  this  view  it  is  argued  that  the 
statute  is  in  conflict  with  the  constitutional 
provision  that  "the  legislature  shall  provide 
for  a  uniform  and  equal  rate  of  assessment 
and  taxation;  but  all  property  used  ex- 
clusively for  state,  county,  municipal,  lit- 
erary, educational,  scientific,  religious, 
benevolent,  and  charitable  purposes,  and 
personal  property  to  the  amount  of  at 
least  $200  for  each  family,  shall  be  exempted 
from  taxation."  Const,  art.  11,  §  1.  It  will 
be  noticed  that  the  provision  quoted  does  not 
require  that  all  property  in  the  state  shall 
be  taxed,  but  'does  provide  that  all  wliich 
is  subject  to  taxation  shall  be  assessed  and 
taxed  at  a  uniform  and  equal  rate.  Certain 
exemptions  are  therein  prescribed  which  the 
legislature  cannot  ignore;  but  it  does  not 
forbid  the  exercise  of  the  inherent  power  of 


the  legislature  to  exempt  property  from  tax- 
ation when,  in  its  judgment,  it  may  con- 
duce to  the  public  welfare.  In  Francis  v. 
Atchison,  T,  d  8,  F,  R.  Co.  19  Kan.  311,  and 
in  Ottawa  County  v.  Nelson,  19  Kan.  237, 
27  Am.  Rep.  101,  it  is,  in  effect,  said  that 
the  Constitution  does  not  in  terms  prohibit 
the  exemption  of  property  not  herein  enu- 
merated, nor  provide  that  no  property  shall 
be  exempt  except  such  as  is  named  in  that 
section ;  and  that  it  actually  contains  an  im- 
plication that  power  exists  to  make  exemp- 
tions beyond  those  expressly  enumerated. 
Our  Constitution  limits,  rather  than  confers, 
power,  and  hence  we  look  to  it  to  see  what 
it  prohibits,  instead  of  what  it  authorizes. 
Unless  the  sovereign  power  of  taxation, 
which  includes  the  power  to  make  exemp- 
tions, is  actually  prohibited  by  the  Constitu- 
tion, it  may  be  exercised  by  the  legislature. 
In  the  absence  of  constitutional  restrictions, 
the  general  rule  is  that  the  legislature  has 
full  power  to  grant  exemptions  from  taxa- 
tion ;  and,  there  being  no  such  limitation,  we 
cannot  say  that  property  like  that  in  ques- 
tion, owned  by  a  city,  may  not  be  exempted 
by  the  legislature.  If  use,  rather  than  own- 
ership, were  applied  as  the  test  to  the  right 


Amount. 

In  estimating  the  value  of  waterworks  for  the 
purpose  of  municipal  taxation,  there  should  be 
considered,  in  connection  with  each  other,  the 
land  on  which  the  reservoir  is  situated,  the 
pipes  through  which  the  water  is  conducted  into 
the  city,  and  the  privilege  of  charging  all  who 
might  use  It,  and  the  value  of  the  whole  thus  es- 
timated is  subject  to  taxation.  Stein  v.  Mobile, 
17  Ala.  234.  24  Ala.  591,  54  Ala.  23. 

The  purchase  price  cannot  be  considered  in 
determining,  for  the  purpose  of  taxation,  the 
market  or  real  value  of  the  plant  and  works  of 
a  water  company  or  its  profit-yielding  capacity, 
where  they  were  purchased  or  constructed  some 
years  previous.  State  v.  Bienville  Water  Sup- 
ply Co.  89  Ala.  825,  8  So.  54. 

Character  of  property. 

Water  mains  and  hydrants  laid  in  the  public 
streets  and  alleys  of  a  city,  and  the  machinery 
connected  therewith  and  necessary  to  the  op- 
eration of  a  waterworks  plant,  are  realty  for  the 
purpose  of  taxation,  under  a  statute  Including 
as  real  estate  for  the  purpose  of  taxation  im- 
provements, defined  as  including  "buildings, 
fttructures,  fixtures,  and  fences  erected  upon  or 
affixed  to  land,  whether  title  has  been  acquired 
to  said  land  or  not."  Colorado  Fuel  &  Iron  Co. 
V.  Pueblo  Water  Co.  11  Colo.  App.  352,  53  Pac. 
232. 

The  water  mains  of  a  water  plant  for  a 
city,  lying  under  the  streets  of  the  same  and  be- 
ing connected  with  the  pumping  machinery  of 
the  plant,  constitute  a  part  of  such  machinery ; 
and  where,  by  statute,  the  engine  and  boilers  of 
such  plant  are,  for  the  purposes  of  taxation, 
taken  and  treated  as  personal  property,  the  wa- 
ter mains  will  for  the  same  purpose  be  also  re- 
jrarded  as  personal  property.  Shelbyvllle  Water 
Co.  V.  People  ex  rel.  Craddlck,  140  111.  545,  16 
L.  R.  A.  505,  30  N.  E.  678. 

Water  conducted  In  the  pipes  of  a  waterworks 
system  for  supplying  the  inhabitants  of  a  city 
with  water  is  personal  property,  and  not  ap- 
purtenant to  any  land  within  the  meaning  of 
60  L.  R.  A. 


statutes  relating  to  taxation.  Bear  Lake  A  R 
Waterworics  &  Irrig.  Co.  v.  Ogden  City,  8  Utah, 
494,  33  Pac.  135. 

Further  cases  upon  the  question  of  the  char- 
acter of  water  and  gas  mains  for  purposes  of 
taxation  will  be  found  in  a  note  to  Oskaloosa 
Water  Co.  v.  Oskaloosa  City  Bd.  of  Equaliza- 
tion (Iowa)  15  L.  R.  A.  296. 

Enforcement. 

Suit  against  a  water  company  to  compel  it 
to  pay  it^  delinquent  taxes  cannot  be  maintained 
In  the  absence  of  express  statutory  authority, 
although  no  other  adequate  remedy  exists,  by 
reason  of  the  fact  that  the  safety,  health,  and 
comfort  of  the  city  and  the  inhabitants  where 
such  company  Is  situated  depend  upon  the  con- 
tinued use  of  its  corporate  franchise  for  their 
water  supply,  and  therefore  an  interference 
therewith  by  seizure  and  sale  by  a  collecting  of- 
Ucer  In  the  usual  way  could  not  be  permitted. 
Louisville  Water  Co.  v.  Com.  89  Ky.  244,  6  L. 
R.  A.  69.  12  S.  W.  303. 

Owing  to  the  public  nature  of  the  duties  of 
a  water  company,  supplying  water  to  the  in- 
habitants of  a  city,  its  property  cannot  be 
seized  and  sold  for  delinquent  taxes  so  as  to  de- 
prive the  public  of  the  benefits  derived  from  its 
continue-:!  use ;  but,  if  no  property  can  be  found 
the  sale  of  which  will  not  affect  the  operation 
of  Its  franchise,  the  court  will  order  the  appoint- 
ment of  a  receiver  to  take  possession  of  and  op- 
erate such  property  until  such  debt  is  dis- 
charged, unless  the  money  is  paid  into  court  by 
such  company  within  the  time  fixed  by  the 
court.  Louisville  Water  Co.  v.  Hamilton,  81 
Ky.  517. 

Water  plants  being  essential  to  the  comfort, 
protection,  and  good  health  of  a  city,  such 
property  may  not  be  sold  for  taxes.  The  taxing 
district  may,  however,  after  a  reasonable  de- 
mand for  the  payment  of  the  taxes,  maintain  an 
action  for  the  appointment  of  a  receiver  over 
the  property,  and  for  the  collection  of  the  taxes. 
Covington  v.  Highlands  District,  24  Ky.  L.  Rep. 
433,  68  S.  W.  869.  H.  P.  V. 
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of  exemption,  the  result  would  have  been 
the  same.  The  fact  that  in  establishing  and 
carrying  on  a  system  of  waterworks  the  city 
furnishes  water  to  citizens  and  consumers 
for  rental  charges  does  not  make  it  a  mere 
business  enterprise,  nor  would  it  affect  the  ex- 
emption. West  Hartford  v.  Hartford  Water 
Vomra.  44  Conn.  360.  The  earnings  derived 
from  the  water  furnished  for  domestic  use 


and  to  consumers  is,  as  we  have  seen,  paid 
into  the  city  treasury,  used  in  carrying  on 
the  city  government,  and  thus  inures  to  tbe 
benefit  of  the  people  of  the  municipality. 

We  think  that  the  trial  court  reached  a 
correct  conclusion,  and  its  judgment  tcill  be 
affirmed. 

All  the  Justices  concur. 


MAINE  SUPREME  JUDICIAL  COURT. 


KENNEBEC  WATER  DISTRICT 

V, 

City  of  WATERVILLE  et  al 

(97  Me.  183.) 

1.  Franchises  possessed,  but  not  In 
fact  exercised,  are  included  in  a  statute 
authorizing  one  water  company  to  acquire, 
by  riglit  of  eminent  domain,  "tlie  entire 
plant,  property,  and  francliisea'*  of  another. 

S.  The  financial  returns  ^rhlclt  a  crater 
plant  can  be  made  to  bear  must  be  con- 
sidered in  determining  the  value  of  the  fran- 
chises of  its  owner  when  tolcen  by  right  of 
eminent  domain. 

3.  In  deternilnlnar  bo^T  mnch  Income  a 
ivater  plant  can  be  made  to  produce, 
for  the  purpose  of  ascertaining  the  value  of 
the  franchises  of  its  owner  which  are  sought 
to  be  talcen  by  right  of  eminent  domain,  it 
must  be  aJlowed  a  fair  amount,  based  upon 
the  fair  value  of  its  property,  taking  into  ac- 
count the  cost  of  maintenance  or  deprecia- 
tion and  current  operating  expenses,  allow- 
ing something  for  the  risk  of  the  original 
enterprise.  If  any,  over  and  al>ove  income 
which  it  has  received  at  rates  which  would 
have  been  excessive  but  for  such  risk,  so  far 
as  such  fair  amount  can  be  allowed,  and  no 
more  should  be  exacted  from  the  public  than 
the  service  is  worth. 

4.  Wbether  or  not  the  franchises  of 
a  frater  company  are  exclusive,  and 
how  far  it  is  without  competition,  aa  well 
ns  the  period  for  which  they  are  to  en* 
dure,  are  to  be  taken  into  consideration 
in  determining  their  value,  when  sought  to 
be  taken  by  the  right  of  eminent  domain. 

5.  "Whether  or  not  the  franchises  of 
a  ivater  contpany  are  exclnslve  Is 
a  question  for  the  court,  where  the 
instruments  granting  them  were  before  it 
under  the  pleadings  in  a  proceeding  for  in- 
structions to  appraisers  who  are  to  value  the 
property  of  the  company  which  is  to  l>e 
taken  by  right  of  eminent  domain  ;  and  the 
question  should  not  be  referred  to  the  ap- 
praisers to  be  answered  after  the  charters 
are  put  in  evidence  before  them. 

O.  Evidence  of  the  actnal  cost  of  the 
plant  and  property  of  a  i^titer  com- 
pany, together  with  a  proper  allowance 
for  depreciation,  is  admissible,  but  not  con- 
trolling,   upon    the    question   of   the   amount 


N(fTE. — The  question  of  the  measure  of  dam- 
ages to  be  awarded  for  the  condemnation  of  a 
water  plant  is  considered  at  great  length  in 
the  above  case,  the  right  to  condemn  the  plant 
not  being  Involved. 

As    to    the    right   to    condemn,    see,    in    this 
series.  Re  Brooklyn   (N.  Y.)  26  L,  R.  A.  270. 
00  L.  R.  A. 


which  must  be  allowed  for  it  when  the  plant 
Is  taken  by  right  of  eminent  domain. 

7.  The  actual  rates  ^vhlch'  have  been 
charered  by  a  irrater  contpamy,  and  its 
actual  earnings,  are  admissible  in  evidence 
in  determining  the  value  of  Its  franchisee 
which  are  to  be  taken  by  right  of  eminent 
domain. 

8.  The  selllnir  price  of  the  stoek  of 
a  water  company  is  not  competent  evi- 
dence of  the  value  of  a  portion  of  its  sys- 
tem which  is  to  be  taken  from  it  by  right 
of  eminent  domain. 

O.  The  quality  of  -vt-ater  furnished 
and  of  the  services  rendered,  and  the  fitnes« 
of  the  plant,  and  the  source  of  the  water 
supply  to  meet  reasonable  requirements  In 
the  present  and  future,  are  to  he  considered 
in  determining  the  value  of  a  water  plant 
taken  by  eminent  domain. 

10.  The  faithfulness,  or  umfaltlifialAess, 
even  to  the  extent  of  rendering  the  fran- 
chises liable  to  forfeiture  of  a  water  com- 
pany in  performing  its  duties,  should  not  be 
considered  in  determining  the  value  of  its 
plant  when  taken  by  eminent  domain. 

11.  That  a  ^vater  company  baa  re> 
celved  more  than  reasonable  rates 
for  services  rendered  should  not  be  consid- 
ered in  determining  the  amount  which  mast 
be  paid  for  its  plant  when  taken  by  eminent 
domain. 

l:e.  Upon  taklnar*  by  eminent  domain, 
the  system  supplylaff  one  n&iinleipal 
corporation  from  a  water  company  oper- 
ating several  plants  in  diflTerent  places,  no 
increased  burden  upon,  or  impairment  of 
value  of,  the  remaining  plants  because  of 
the  severance  otf  the  property  can  be  con- 
sidered as  an  element  of  damage,  where  the 
various  plants  are  separate  and  distinct,  al- 
though some  additional  cost  of  management 
may  be  thereby  imposed  upon  the  remaining 
ones. 

13.  Property  of  a  crater  company  not 
directly  connected  with  the  water 
system  or  plant  which  is  taken  from  it 
by  right  of  eminent  domain  should  be  ap- 
praised at  its  fair  market  value,  not  at  a 
forced  sale,  but  at  what  It  is  fairly  worth 
to  the  seller  under  conditions  permitting  a 
prudent  aad  beneficial  sale. 

14.  The  cost  of  replacing  a  -water 
plant  ^vlth  one  sabstantlally  like  It 
must  be  considered  in  determining  its  valne 
when  appropriated  by  eminent  domain ;  but 
such  consideration  must  be  made  in  the  light 
of  the  fact  that  the  plant  is  a  completed 
structure  and  a  going  concern. 

15.  The  element  of  erood  will  should  not 
l)e  considered  in  estimating  the  valne  of  a 
water  plant  to  be  taken  by  eminent  domain 
so  far  as  the  system  is  practically  exclusive. 
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16.  In  determlnlnflr  the  fttmctare  -value 
of  a  plant  for  a  mnnlcipal  water 
•npply  to  be  taken  by  eminent  domain,  the 
appraisers  should  consider  the  present  effi- 
ciency of  the  system,  the  length  of  time  nec- 
essary to  construct  the  same  de  novo,  the 
time  and  cost  needed  after  construction  to  de- 
velop the  new  system  to  the  level  of  the 
present  one  In  respect  to  business  and  In- 
come, and  the  added  net  incomes  and  profits, 
If  any,  which,  by  Its  acquirement  as  a  going 
concern,  would  accrue  to  a  purchaser  during 
the  time  required  for  the  new  construction 
and  development  of  business  and   Income. 

17.  The  poaaiblllty  of  fntnre  deirelop- 
ment  of  the  use  of  the  franchises  of  a 
water  company  should  be  considered  In  de- 
termining the  amount  to  be  allowed  for  them 
when  taken  by  eminent  domain,  in  the  light 
of  the  facts  that  further  investigation  may 
be  necessary  therefor,  and  that  at  any  stage 
of  the  development  the  owner  of  the  fran- 
chises will  be  entitled  to  charge  only  reason- 
able rates  under  the  conditions  then  existing. 

IS.  That  a  Htatnte  provlden  for  the 
takinar  of  the  property  and  franchises  of 
a  water  company  by  eminent  domain  In  no 
w^y  impairs  the  value  for  which  compensa- 
tion must  be  made. 

19.  The  capitalisation  of  the  Income 
of  n  "^vater  company,  even  at  reasonable 
rates,  cannot  be  adopted  as  a  test  of  the  pres- 
ent value  of  the  plant,  upon  which  to  cal- 
culate the  amount  to  be  paid  to  It  when  the 
plant  is  taken  by  eminent  domain, — espe- 
cially where  the  franchises  are  not  exclusive 
or  perpetual. 

(December  27,  1902.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Kennebec  County  for  the  opinion  of 
the  full  bench  of  requested  instructions  to 
appraisers  appointed  to  determine  the  com- 
pensation winch  should  be  awarded  for  a 
municipal  water-supply  plant,  which  was 
soujrht  to  be  taken  by  eminent  domain. 

The  requests  on  behalf  of  plaintiff,  which 
are  not  sufficiently  set  out  in  the  opinion, 
were  as  follows: 

{ 1 )  The  appraisers  are  directed  to  state 
separately  in  their  report  Avhat  part  of  the 
amount  fixed  by  them  as  the  valuation  of  the 
plant,  property,  and  franchises  of  the  Water- 
ville Water  Company  and  the  Maine  Water 
Company  is  fixed  as  the  value  of  the  plant 
and  property,  and  what  part  is  fixed  as  the 
value  of  the*  franchises,  and  further  to  state 
what  property  and  what  franchises  they 
have  considered  in  fixing  these  values. 

(7)  The  franchises  of  the  Waterville 
Water  Company  are  fixed  by  Priv.  &  Sp. 
Laws  1881,  chap.  141,  as  amended  by  Priv. 
&  8p.  Laws  1887,  chap.  59,  and  Priv.  &  Sp. 
Laws  1891,  chap.  14. 

(8)  The  franchises  of  the  Maine  Water 
Company  material  to  these  proceedings  are 
those  of  the  Waterville  Water  Company,  and 
those  granted  by  Priv.  &  Sp.  Laws  1893, 
chap.  352.  and  no  others. 

(9)  The  appraisers  shall  regard  the  fran- 
chises of  the  companies  as  entitling  them  to 
continue  business  as  a  going  concern,  but 
subject  to  all  proper  legal  rules  governing 
public  service  companies;  it  being  further 
understood  that  said  franchises  are  in  no 
60  L.  R.  A. 


way  exclusive.     The  franchises  shall  not  be 
otherwise  appraised  or  valued. 

( 14 )  The  appraisers  may  view  the  prem- 
ises, so  far  as  they  see  fit. 

( 15)  They  shall  procure  a  stenographer  to- 
be  in  attendance,  Avho  shall  take  notes  of  all 
testimony,  and  furnish  transcripts  thereof. 

(IG)  They  shall  make  a  report  showii^ 
their  doings  and  findings  under  each  branch 
of  the  instructions  above  given,  and  also- 
the  date  as  of  which  the  valuation  was 
fixed. 

Those  by  defendants  were  ajB  follows: 

( 1 )  If  the  court  shall  be  of  the  opinion 
that  either  party  at  this  stage  of  the  case  is 
entitled  to  instructions  under  the  8th  sectioi> 
of  the  act  above  mentioned,  the  defendants- 
respectively  ask  the  court  for  the  following 
instructions  to  said  appraisers :  the  defend- 
ants understanding  that  preliminary  requests 
for  instructions  are  authorized  by  said  8th 
section,  and  that  they  will  be  asked  for  on 
the  part  of  the  plaintiff,  and  not  deeming  it 
right  that  requests  should  be  presented  and 
considered  by  the  court  on  the  one  part,  and 
not  on  the  other. 

(5)  That,  as  to  the  remaining  property 
constituting  the  water  system  to  be  taken, 
and  the  franchises,  rights,  and  privileges  con- 
nected therewith,  neither  the  total  construc- 
tion cost  of  the  entire  water  system,  meas- 
ured at  the  date  selected  for  valuation,  nor 
such  construction  cost  less  wear  and  tear 
and  depreciation,  nor  such  construction  cost, 
thus  reduced,  and  afterwards  increa^sed  by 
any  adjudged  percentage  or  bonu^  of  profit 
thereon,  can  constitute  the  legal  criterion  of 
the  total  values  to  be  awarded  under  the 
terms  of  this  act. 

(15)  That  the  Constitution  of  the  United 
States,  independent  of  the  terms  of  this  act, 
requires  that  just  compensation  should  be 
made  to  said  water  company  for  all  its  plant, 
property,  franchises,  rights,  privileges,  good 
will,  incomes,  and  revenues  to  be  taken  un- 
der this  act,  at  their  full  value,  not  to  the 
taker,  but  to  the  seller;  and,  to  secure  just 
and  full  compensation  for  all  the  same,  the 
defendants  are  entitled,  under  the  Constitu- 
tion of  the  United  States,  to  have  the  court 
give,  and  the  appraisers  follow,  as  legal  rules 
and  material  elements  of  value,  in  language 
or  in  substance,  the  several  foregoing  re- 
quests; and  this  request  applies  to  each  of 
said  foregoing  requests,  separately  and  with- 
out reference  to  any  other. 

}fes8r8.  Harvey  D.  Eaton,  George  K«. 
Bontelle,  and  Ezra  R.  Thayer,  for  plain- 
tiff: 

The  evidence  as  to  the  cost  of  the  works  is 
not  only  admissible,  but  very  important,  in 
determining  similar  questions  that  arise  in 
rate  cases. 

Covington  d  L.  Tump.  Road  Co.  v.  Sand- 
ford.  164  U.  S.  578,  597,  41  L.  ed.  560,  566, 
17  Sup.  Ct.  Rep.  198;  Smyth  v.  Ames,  169 
U.  S.  466.  546.  547,  42  L.  ed.  819,  849.  18 
Sup.  Ct.  Rep.  418:  San  Diego  Land  &  Town 
Co.  v.  Xational  City.  174  U.  S.  739,  757,  43 
L.  ed.  1154,  1161,  19  Sup.  Ct.  Rep.  804;  15 
Harvard  Law  Review,  204-270. 
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The  water  company  is  a  public-service 
corporation. 

Jjumbard  v.  Steams,  4  Cuah.  61 ;  Haugen 
V.  Albina  lAghi  dc  Water  Co,  21  Or.  411,  14 
L.  R.  A.  424,  28  Pac.  244. 

It  is  entitled  to  charge  only  reasonable 
rates. 

What  would  be  reasonable  rates  can  only 
be  determined  after  a  valuation  of  the  com- 
pany's property. 

Smyth  V.  Ames,  169  U.  S.  466,  546,  42  L. 
ed,  819,  849,  18  Sup.  Ct.  Rep.  418;  GHffin  v. 
Goldsboro  Water  Co,  122  N.  C.  206,  41  L.  R. 
A.  240,  30  S.  E.  319. 

The  selling  value  of  the  capital  stock  is 
untrustworthy  ajs  an  indication  of  value. 

Cot  ting  v.  Kansas  City  Stock-Yards  Co,  82 
Fed.  854;  Oriffin  v.  Ooldshoro  Water  Co,  122 
N.  C.  206,  41  L.  R.  A.  240,  30  S.  E.  319. 

The  franchises  of  the  company  are  no  dif- 
ferent in  their  nature  from  what  they  would 
be  if  the  company  had  been  formed  under 
general  laws  rather  than  a  special  act. 

Re  Brooklyn,  143  N.  Y.  596,  26  L.  R.  A. 
^76,  38  N.  E.  983 ;  Memphis  d  L.  R,  R,  Co, 
V.  Berry,  112  U.  S.  609,  619,  28  L.  ed.  837, 
841,  6  Sup.  Ct.  Rep.  299. 

Compensation  is  to  be  made  for  the  physi- 
•cal  property  taken,  and  adequate  damages 
are  to  be  paid  for  the  loss  sustained  by  the 
•company  in  discontinuing  the  exercise  of  its 
franchises.  And  the  franchise  to  be  a  cor- 
poration is  not  even  to  be  discontinued. 

Netoburyport  Watei'  Co,  v.  Newburyport, 
168  Mass.  541,  47  N.  E.  533;  Edinburgh 
Street  Trainicays  Co,  v.  Edinburgh  [1894] 
A.  C.  456;  Morawetz,  Priv.  Corp.  chap. 
Franchises. 

A  rival  company,  or  the  public,  might  be 
Authorized  to  compete;  and,  in  case  better 
water  were  furnished,  the  present  company 
would  be  simply  ruined. 

Re  Brooklyn,  143  N.  Y.  596,  26  L.  R.  A. 
270,  38  N.  E.  983;  Rockland  Water  Co,  v. 
Camden  d  R.  Water  Co.  80  Me.  544,  1  L.  R. 
A.  388,  15  Atl.  785;  Gloucester  Water  Sup- 
ply Co.  V.  Gloucester,  179  Mass.  365,  60  N. 
E.  977. 

The  companies  are  entitled  to  damages  for 
being  compelled  to  discontinue  the  exercise 
of  their  franchises,  and  in  that  way  their 
full  value  is  to  be  recovered.  But  to  ap- 
praise or  value  them  as  ordinary  property 
would  be  completely  to  ignore  their  natura 
and  the  principles  of  law  applicable  thereto. 

Morawetz,  Priv.  Corp.  §  929. 

The  people  have  from  the  first  been  en- 
titled to  the  use,  and  to  a  certain  extent  the 
<»ntrol,  of  the  works  which  were  authorized, 
designed,  and  built  for  that  purpose. 

San  Diego  Water  Co,  v.  San  Diego,  118 
Cal.  556,  38  L.  R.  A.  460,  50  Pac.  633;  Long 
Island  Water  Svpply  Co.  v.  Brooklyn,  166 
U.  S.  686,  697,  41  L.'ed.  1165,  1169,  17  Sup. 
Ct.  Rep.  718. 

The  relations  are  analogous  in  some  re- 
spects to  those  of  trusteeship,  the  company 
being  the  trustee,  the  plant  the  res,  and  the 
people  the  beneficiary. 

People  ex  rel.   M'Kinch  v.  Bristol  d  R, 
Tump.  Road,  23  Wend.  236. 
60  L.  R.  A. 


The  company  is  under  the  legal  duty  to 

Priv.  &  Sp.  Laws  1887,  chap.  59,  §  1. 
furnish  pure  water. 

Failure  to  perform  this  duty  is  ground  for 
forfeiture. 

Capital  City  Water  Co,  v.  StaU,  105  Ala. 
406,  29  L.  R.  A.  743,  18  So.  62;  Farmett 
Loan  d  T.  Co.  v.  Galesburg,  133  tJ.  S.  156, 

33  L.  ed.  573,  10  Sup.  Ct.  Rep.  316. 

And  repentance  after  the  forfeiture  has 
been  incurred  is  not  sufficient  to  avert  the 
consequences. 

Palestine  Water  d  P.  Co.  v.  Palestine,  91 
Tex.  540,  40  L.  R.  A.  203,  44  S.  W.  814. 

There  is  no  constitutional  provision  affect- 
ing the  case,  as  compensation  is  required 
only  for  property  taken,  and  not  for  dam- 
ages. 

Me.  Const,  art  1,  §  21 ;  Cushman  v.  Smith, 

34  Me.  247 ;  Brooks  v.  Cedar  Brook  d  8.  C. 
River  Improv.  Co.  82  Me.  17,  7  L.  R.  A.  460. 
19  Atl.  87 ;  Barron  v.  Baltimore,  7  Pet  243, 
8  L.  ed.  672;  Northern  Transp.  Co.  v.  C*i- 
cago,  99  U.  S.  635,  25  L.  ed.  336. 

The  fact  that  the  plant  is  a  running  plant, 
and  the  probable  retention  of  customers, 
which  is  what  is  meant  by  "good  will,"  are 
elements  which  are  included  in  the  valuation 
of  the  franchise. 

Bristol  V.  Bristol  d  W.  Waterworks,  23  R. 
I.  274,  49  Atl.  974 ;  Cruttwell  v.  Lye,  17  Ves. 
Jr.  334;  Flagg  Mfg.  Co,  v.  Holway,  178 
Mass.  83,  59  N.  E.  667. 

A  franchise  is  property,  and  nothing  more. 
It  is  its  character  of  property,  only,  which 
imparts  to  it  value,  and  alone  authorizes  in 
individuals  a  right  of  action  for  invasions 
or  disturbances  of  its  enjoyment. 

West  River  Bridge  Co:  v.  Dix,  6  How.  507, 
534.  12  L.  ed.  535 ;  Bank  of  Augusta  v.  Earle, 
13  Pet  519,  596,  10  L.  ed.  274. 

There  is  a  considerable  difference  between 
the  English  and  American  valuation  cases  as 
to  the  use  of  business  profits  as  evidence  of 
value.  Tliese  are  admitted  in  evidence  much 
more  freely  in  England  than  here. 

Cobb  V.  Boston,  109  Mass.  438;  Maynard 
V.  Northampton,  157  Mass.  218,  31  N.  E. 
1062 ;  Jacksonville  d  8.  R.  Co.  v.  Walsh,  106 
111.  253 ;  Ripley  v.  Great  Northern  R.  Co.  L. 
R.  10  Ch.  App.  435 ;  White  v.  Commissioners 
of  Works  d  Public  Bldgs.  22  L.  T.  N.  S. 
591;  Pile  v.  Pile,  L.  R.  3  Ch.  Div.  36. 

Where  the  legislature,  for  the  special  pur- 
pose of  fixing  the  value  of  a  corporate  fran- 
chise, had  required  "a  sworn  statement  of 
the  earning  capacity  of  the  corporation, 
which  said  earning  capaxiity  shall  form  a 
basis  of  estimating  the  value  of  its  charter 
or  franchise,"  the  court  still  refused  to  pro- 
ceed by  the  method  of  capitalizing  earnings, 
saying  that,  even  under  this  express  statu- 
tory provision,  these  were  only  one  element 
among  many  affecting  the  value  of  the  fran- 
chise. 

Crescent  City  R.  Co.  v.  Board  of  Assessors, 
51  La.  Ann.  335,  25  So.  311;  St.  Charles 
Street  R.  Co.  v.  Board  of  Assessors,  51  La- 
Ann.  459,  25  So.  90;  Getting  v.  Kansas  City 
Stock-Yards  Co.  82  Fed.  850. 

Proposed  capitalization  of  earnings  con- 


1902. 


Kennebec  Water  Dist.  v.  Watebville. 


859 


-verts  into  an  exclusive  franchise  one  which 
is  confessedly  not  exclusive. 

Hamilton  Oaslight  de  Coke  Co,  v.  Hamil- 
ton. 146  U.  S.  258,  268,  36  L.  ed,  963,  968, 
13  Sup.  Ct.  Rep.  90;  Gloucester  Water  Sup- 
ply Co,  V.  Gloucester,  179  Mass.  365,  60  N. 
E.  977;  Monongahela  Nav.  Co,  v.  United 
states,  148  U.  S.  312,  328,  37  L.  ed.  463,  468, 
13  Sup.  Ct.  Rep.  622 ;  Cotting  v.  Kansas  City 
Stock  Yards  Co,  183  U.  S.  79,  93,  94,  suh 
nom.  Cotting  v.  Godard,  46  L.  ed.  92,  102, 
103,  22  Sup.  Ct  Rep.  30;  West  Chester  d 
W.  PI.  Road  Co.  V.  Chester  County,  182  Pa. 
40,  37  Atl.  905;  Montgomery  County  v. 
Schuylkill  Bridge  Co.  110  Pa.  54,  20  Atl. 
407 ;  Farrington  v.  Putnam,  90  Mc  405,  38 
L.  R.  A,  339,  37  Atl.  652;  Bristol  v.  Bristol 
^  W,  Watencorks,  23  R.  I.  274,  49  Atl.  974; 
Greenwood  v.  Union  Freight  R.  Co.  105  U. 
S.  13,  17,  19,  22,  26  L.  ed.  961,  963,  964. 

Messrs.  Symonds,  Snow,  Oook,  ft 
Sntcliinson,  Orrille  D.  Baker,  and 
JSerbert  M.  Heath,  for  defendants: 

The  appraisers  should  include  damages,  if 
proved,  to  the  property  of  the  water  com- 
pany not  taken,  caused  by  severance  from  its 
system  of  the  property  taken. 

Ripley  v.  Great  Northern  R.  Co.  L.  R.  10 
Oh.  435;  Monongahela  Nav.  Co,  v.  United 
States,  148  U.  S.  312,  326,  333,  334,  37  L.  ed. 
463,  468,  470,  13  Sup.  Ct.  Rep.  622;  United 
states  V.  Gettysburg  FAectric  R.  Co.  160  U. 
S.  085,  40  L.  ed.  582,  16  Sup.  Ct.  Rep.  427; 
Re  London  Street  Tramu>ays  Co,  [1894]  2 
<J.  B.  205;  Edinburgh  Street  Tramways  Co. 
V.  Edinburgh  [1894]  A.  C.  483. 

The  question  was,  not  what  the  property 
would  bring  at  a  forced  sale,  but  what  was 
its  true  intrinsic  value  in  the  hands  of  a 
man  who  could  select  the  time  and  fix  the 
conditions  of  his  sales.    . 

Somercille  d  E.  R.  Co.  v.  Doughty,  22  N. 
J.  L.  495;  10  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1152;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13  Sup. 
-Ct.  Rep.  622;  Montgomery  County  v.  Schuyl- 
kill Bndge  Co.  110  Pa.  54,  20  Atl.  407 ;  West 
Chester  d  W.  PI.  Road  Co. .  v.  Chester 
County,  182  Pa.  40,  37  Atl.  905. 

The  original  cost  of  a  thing,  with  or  with- 
out depreciation,  is  necessarily  a  different, 
and  often  a  misleading,  criterion  of  its  value 
at  a  date  of  sale  long  subsequent,  at  which 
date  its  market  value  and  its  actual  value 
to  seller  and  buyer  alike  may  either  exceed, 
or  greatly  fall  short  of,  its  original  cost. 

National  Watenoorks  Co.  v.  Kansas  City, 
^7  L.  R.  A.  827,  10  C.  C.  A.  653,  27  U.  S. 
App.  165,  62  Fed.  853. 

Wliere  the  purchaser  takes  a  completed 
plant,  ready  for  instant  operation,  even  if  it 
has  no  actual  takers,  business,  or  income 
then  developed,  he  takes  a  plant  which, 
though  not  then  earning,  is  at  least  reajdy  to 
•earn  an  immediate  return  of  the  capital  in- 
vested. This  adds  a  new  and  material  ele- 
ment of  value,  not  included  adequately  or  at 
iill  in  the  construction  account. 

Re  Kirklcatham  Local  Board  [1893]  1  Q. 
B.  Div.  375,  [1893]  A.  C.  449;  National 
Waterworks  Co.  v.  Kansas  City,  27  L.  R.  A. 
«27,  10  C.  C.  A.  653,  27  U.  S.  App.  165,  62 
60  L.  R.  A. 


Fed.  864;  Newburyport  Water  Co.  v.  New- 
buryport,  168  Mass.  541,  47  N.  E.  533; 
Gloucester  Water  Supply  Co.  v.  Gloucester, 
179  Mass.  365,  60  N.  E.  977 ;  Bristol  v.  Bris- 
tol d  W.  Watertcorks,  23  R.  I.  274,  49  Atl. 
974. 

The  value  of  a  franchise  depends  on  its 
productiveness  or  net  earning  power,  "pres- 
ent and  prospective,  developed  or  capable  of 
development,  within  the  entire  territory  em- 
braced by  the  taking." 

Monongaliela  Nav.  Co.  v.  United  States, 
148  U.  S.  328,  37  L.  ed.  468,  13  Sup.  Ct  Rep. 
622;  Montgomery  County  v.  Schuylkill 
Bridge  Co.  110  Pa.  54,  20  Atl.  407;  Mifflin 
Bridge  Co.  v.  Juniata  County,  144  Pa.  371, 
13  L.  R,  A.  431,  22  Atl.  896;  West  Chester 
d  W.  PI.  Road  Co.  V.  Chester  County,  182 
Pa.  40,  37  Atl.  905;  Somerville  d  E.  R.  Co. 
V.  Doughty,  22  N.  J.  L.  495;  Ripley  v.  Great 
Northern  R.  Co.  L.  R.  10  Ch.  435. 

Whut  constitutes  "reasonable  water  rates" 
is  a  question  of  fact,  to  be  determined  upon 
all  the  evidence,  by  the  appraisers  them- 
selves in  a  particular  case. 

Ames  V.  Union  P.  R,  Co.  4  Inters.  Com. 
Rep.  835,  04  Fed.  176 ;  Capital  City  Gaslight 
Co.  V.  DCS  Moines,  72  Fed.  829. 

The  value  of  all  franchises,  rights,  and 
privileges  to  be  taken  is  their  full  value,  not 
to  the  taker,  but  to  the  seller. 

Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  326,  37  L.  ed.  468,  13  Sup.  a.  Rep. 
622;  United  States  v.  Gettysburg  Electric 
R.  Co.  160  U.  S.  685,  40  L.  ed.  582,  16  Sup. 
Ct.  Rep.  427;  Fairbank  v.  United  States, 
181  U.  S.  300,  45  L.  ed.  869,  21  Sup.  Ct.  Rep. 
648. 

Just  compensation  means  full  compensa- 
tion for  every  thing  or  element  of  value 
taken. 

Monongahela  Nav,  Co.  v.  United  States, 
148  U.  S.  326,  37  L.  ed.  468,  13  Sup.  Ct  Rro. 
622 ;  United  States  v.  Gettysburg  Electric  R. 
Co.  160  U.  S.  668,  40  L.  ed.  576,  16  Sup.  Ct. 
Rep.  427. 

The  courts,  wherever  they  were  not  fet- 
tered by  the  taking  act,  and  expressly  for- 
bidden to  give  that  "compensation"  at  all, 
have  adopted  the  direct  capitalization  of  the 
income-yield  as  the  truest  and  most  accurate 
method  of  valuation  of  the  entire  undertak- 
ing regarded  as  a  unit 

Re  Kirkleatham  Local  Board  [1893]  1  Q. 
B.  383;  Re  London  Street  Tramways  Co. 
[1894]  2  Q.  B.  208 ;  Re  London  County  Coun- 
cil [1894]  2  Q.  B.  189;  Edinburgh  Street 
Tramirays  Co.  v.  Editiburgh  [1894]  A.  C. 
475;  Natiojial  Waterworks  Co.  v.  Kansas 
City,  27  L.  R.  A.  827.  10  C.  C.  A.  653,  27  U. 
S.  App.  165,  62  Fed.  853;  Newburyport 
Water  Co.  v.  Newburyport,  168  Mass.  541, 
47  N.  E.  633. 

The  right  of  the  company  to  lay  and  main- 
tain pipes  in  the  streets,  and  its  right  to 
collect  water  rates,  could  not  be  estimated  by 
the  commissioners. 

Newburyport  Water  Co.  v.  Newburyport, 
108  Mass,  541,  47  X.  E.  533. 

No  matter  of  forfeiture,  or  forfeitability 
j  even,  is  open  under  this  inquiry. 
'      Farrrington  v.  Putnam,  00  Me.  405,  38  L. 
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R.  A.  339,  37  Atl.  652; Montgomery  County 
V.  Schuylkill  Bridge  Co.  110  Pa.  54,  20  Atl. 
407 ;  Bristol  v.  Bristol  <t  W.  Watericorks,  23 
R.  I.  274,  49  Atl.  974, 

In  determining  the  values  of  lands  the  ap- 
praisers should  exercise  their  own  judgment, 
derived  from  personal  knowledge  and  inspec- 
tion of  the  lands,  as  well  as  their  knowledge 
derived  from  the  evidence  adduced  by  the 
parties. 

Sho*  maker  v.  Vnitcd  States,  147  U.  S.  282, 
283,  37  L.  ed.  170,  13  Sup.  Ct.  Rep.  361. 

Savage,  J.^  delivered  the  opinion  of  the 
court: 

By  chapter  200  of  the  Private  and  Special 
Laws  of  1899,  the  Kennebec  water  district 
was  incorporated;  and  by  §  6  it  was  em- 
powered to  acquire,  by  the  exercise  of  the 
right  of  eminent  domain,  "the  entire  plant, 
property,  and  franchises,  rights  and  priv- 
ileges now  held  by  the  Maine  Water  Com- 
pany within  said  district  and  said  towns  of 
Benton  and  Winsiow,  including  all  lands, 
waters,  water  rights,  dams,  resen-oirs,  pipes, 
machinery,  fixtures,  hydrants,  tools,  and  all 
apparatus  and  appliances  owned  by  said 
company  and  used  in  supplying  Avater  in 
said  district  and  towns,  and  any  other  real 
estate  in  said  district.'*  This  act  was  held 
constitutional  and  valid  in  Kenueb^'c  Water 
Dist.  V.  Waterville,  06  Me,  234.  52  Atl.  774. 
The  act  further  provides  that,  in  the  process 
of  the  condemnation  proceedings,  the  court 
shall  appoint  three  appraisers  for  the  pur- 
pone  of  fixing  the  valuation  of  the  property 
mentioned  in  §  6;  that  the  "appraisers  shall, 
upon  hearing,  fix  the  valuation  of  said  plant, 
property,  and  franchises  at  what  they  are 
fairly  and  equitably  worth,  so  that  said 
Maine  Water  Company  shall  receive  just 
compensation  for  all  the  same,''  and  that 
"upon  payment  or  tender  by  siiid  district  of 
the  amount  fixed,  and  the  performance  of 
all  other  terms  and  conditions  imposed  by 
the  court,  said  entire  plant,  property,  fran- 
chises, rights,  and  privileges  shall  become 
vested  in  said  water  district." 

It  is  further  provided  that,  "before  a  com- 
mission is  issued  to  the  appraisers,  either 
party  may  ask  for  instructions  to  the  ap- 
praisers, and  all  questions  of  law  arising 
upon  said  requests  or  upon  any  other  mat- 
ters in  issue  may  be  reported  to  the  law 
court  for  determination  before  the  appraisers 
proceed  to  fix  the  valuation  of  the  property." 
And  it  is  at  this  last  stage  that  tJie  proceed- 
ings have  now  arrived.  The  bill  in  equity 
for  the  judicial  appraisal  and  condemnation 
of  the  property  having  been  sustained  { Ken- 
nebec Water  Dist.  v.  WutrrvillCy  96  Me.  234, 
52  Atl.  774),  both  parties  have  asked  for 
instructions  to  the  appraisers,  and  the  ques- 
tions of  law  arising  upon  the  requests  for 
instructions  have  been  reported  to  this  court 
for  its  determination. 

To  say  the  least,  the  method  thus  author- 
ized and  adopted  is  an  anomalous  one.  The 
questions  before  the  court,  which  are  com- 
prehensive in  scope  and  minute  in  detail,  in 
efl'ect  relate  to  the  admissibility  of  evidence; 
and  vet  they  must  be  decided  before  the 
60  L.*  R.  A.  ' 


court  knows  or  can  know  w^hat  specific  evi- 
dence will  be  offered  or  relied  upon,  or  ti> 
what  conditions  the  evidence  will  be  appli- 
cable. In  such  case,  it  is  evident  that  the 
answers  roust  be  general  in  character.  The 
conditions  surrounding  properties  like  tbe- 
one  here  proposed  to  be  taken  are  so  variant 
that  it  is  difficult,  and  in  some  particulars, 
impossible,  to  lay  down  rules  of  value  which 
will  properly  apply  to  all  cases  without  mod- 
ification. It  was  intimated  in  Ames  v. 
Union  P.  R.  Co.  4  Inters.  Com.  Rep.,  at  page- 
848,  64  Fed.,  at  page  178,  that  no  hard  and 
fast  rule  could  be  made  applicable  to  all 
properties  under  all  conditions. 

And  it  may  be  said,  further,  that,  owing 
to  this  fact,  and  to  the  fact  that  in  scarcely 
any  two  cases  are  the  statutes  authorizing 
condemnation  proceedings  alike,  so  far  as 
they  provide  for  an  estimate  of  the  different 
elements  of  value,  the  expressions  of  other 
courts,  and  results  arrived  at  by  them,  are 
frequently  of  less  authority  than  they  other- 
wise would  be. 

It  should  be  noticed  that  this  is  a  bill  in 
equity,  to  be  heard  and  determined,  except 
as  otherwise  provided,  according  to  the  prac- 
tice in  equity.  The  hearings,  except  upon- 
questions  of  law  reserved  upon  report  or  ex- 
ceptions, are  to  be  before  a  single  justice. 
A  single  justice  is  to  make  all  necessary 
orders  and  decrees.  And  the  act  contem- 
plates that  the  justice  who  directs  the  iasu- 
intf  of  a  commission  to  the  appraisers  may 
instruct  them  in  regard  to  the  manner  of 
the  performance  of  their  duties.  The  re- 
quests for  such  instructions  can  be  consid- 
ered by  this  court  only  when  they  raise  ques- 
tions of  law.  So  we  construe  the  act  in  ques- 
tion. In  this  view,  plaintiff's  requests  1,  14,. 
and  15  are  not  open  for  consideration  by 
this  court.  They  relate  to  details  of  pro- 
cedure, and  raise  no  questions  of  law.  They 
relate  to  questions  concerning  which  the  sit- 
ting justice  may,  in  his  discretion,  ^ive  or 
withhold  instructions,  according  as  he  may 
think  they  are,  or  are  not,  practicable,  and 
useful  to  Ihe  parties,  the  appraisers,  and  the 
court.  The  same  remarks  apply  to  plain- 
tiff's request  16,  in  part.  Of  course,  the  ap- 
praisers must  make  a  report  of  their  doin^, 
and  the  statute  requires  that  in  their  report 
they  shall  state  the  date  as  of  which  the  val- 
uation is  fixed.  But  beyond  this,  it  is  for 
the  sitting  justice  below  to  pass  upon  this 
request,  and  not  for  this  court. 

Before  entering  upon  a  consideration  of 
the  requests  seriatim,  we  think  it  will  be 
expedient  to  discuss  certain  general  propo- 
sitions which  concern  and  must  qualify  or 
limit  the  answers  to  be  given  to  many  or 
all  of  the  requests. 

First,  as  to  the  subjects  of  valuation :  In 
substance,  it  is  claimed  by  the  defendants 
(request  2),  and  conceded  by  the  plaintiff, 
that  the  latter,  if  it  takes  anything,  must 
take  every  item  of  property  held  by  the 
Maine  Water  Company  in  the  Kennebec 
water  district  (the  city  of  Waterville  and 
the  Fairfield  village  ooi-poration) .  and  in 
Benton  and  Winsiow,  at  the  date  of  the  ap- 
praisal, whether  specifically   named   in   the 
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4ict  or  not.  We  think  it  must  be  so  held. 
And  for  every  such  item  of  value  the  Maine 
Water  Company  is  entitled  to  "just  compen- 
sation.*' This  includes  the  real  estate  or 
other  proi)erty,  if  any,  not  connected  with 
the  water  system.  It  includes  the  plant,  or 
physical  system,  real  and  personal.  It  in- 
-cludes  all  the  franchises,  rights,  and  priv- 
ileges held  by  the  Maine  Water  Company  in 
the  territory  described,  except  the  franchise 
to  be  a  corporation.  It  is  unnecessary  to 
particularize  further.  The  plaintiff  criti- 
cises the  use  of  the  phrase  "capable  of  being 
-exercised,"  in  speaking  of  franchises  in  re- 
quest 2.  But  we  think  it  is  unobjectionable. 
Whatever  franchise  the  Maine  Water  Com- 
pany holds  in  this  territoi-y  is  to  be  taken 
^rom  it,  and  must  be  paid  for.  Its  existence 
is  the  criterion,  not  whether  it  is  being  ex- 
ercise<l  or  not.  Joy  v.  Orindatone-Neck 
Water  Co.  85  Me.  109',  26  Atl.  1052.  It  may 
be  doubted  whether  "the  Maine  Water  Com- 
pany has  any  franchise  in  this  territory 
which  it  is  not  now  exercising.  It  has  some 
franchises  which  undoubtedly  will  be  more 
fully  exercised  than  at  present,  in  the  course 
of  the  development  of  its  system,  if  it  is 
allowed  to  continue  in  possession  of  it.  It 
would  be,  however,  rather  Uie  extension  of 
the  use  or  exercise  of  a  franchise,  than  the 
exercise  of  an  unused  franchise. 

Secondly,  as  to  reasonable  rates:  We 
think  it  is  clear  that  the  pecuniary  value  of 
the  property  of  the  Maine  Water  Company, 
both  plant  and  franchises,  depends,  to  a  con- 
siderable extent,  upon  the  financial  returns 
it  can  be  made  to  yield  to  the  stockholders ; 
that  is,  upon  its  net  income.  The  franchise 
or  right  to  do  business,  if  unproductive,  is 
of  little  value;  and  it  stands  to  reason  that 
the  plant,  as  a  structure,  irrespective  of 
franchise,  if  tlie  business  were  profitable, 
would  be  worth  more,  and  would  sell  for 
more,  than  if  the  business  were  unprofitable. 
The  basis  of  income,  of  course,  is  the  tolls 
charged  and  received.  If  the  Maine  Water 
Company  were  doing  a  private  business, 
knowing  its  present  net  mcome,  and  the 
iacts  tending  to  show  a  probable  increase  in 
the  future  or  otherwise,  it  would  be  com- 
paratively easy  to  approximate  the  present 
value  of  its  plant  and  franchises.  But  it  is 
not  doing  a  private  business.  It  is  not  a 
private  corporation.  The  value  of  its  prop- 
erty cannot  be  appraised  as  if  it  were  a  pri- 
xaie,  corporation,  doing  a  private  business. 
<'o1ting  v.  Kansas  City  Stock-Yards  Co.  82 
Fed.  850.  It  is  a  quasi-public,  or  public- 
service,  corporation.  In  pursuit  of  legiti- 
mate gain,  it  has  devoted  its  property  to  a 
public  Use.  In  that  way  the  public  have 
4icquired  an  interest  in  the  use  of  the  prop- 
erty. The  company  owes  a  duty  to  the  pub- 
lic as  well  as  to  its  stockholders.  It  must 
serve  the  public  faithfully  and  impartially, 
and  must  charge  no  more  than  reasonable 
ratc«<  for  service.  Brunsmck  Gaslight  Co. 
V.  United  Gas,  Fuel,  ct-  Light  Co.  85  Me.  532, 
27  Atl.  525.  The  legislature  may  limit  the 
tolls  of  such  a  corporation  so  that  they  shall 
be  reasonable.  Munn  v,  UUnois,  94  U.  S. 
113,  24  L.  ed.  77;  Smyth  v.  Ames,  169  U.  S. 
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466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 
Unreasonable  charges  may  be  reached  by  the 
restraining  hand  of  the  court.  Thus  -far  the 
parties  agree.  And  it  may  be  said  that  the 
fair  and  equitable  value  of  the  system  of 
the  Maine  Water  Company,  as  a  whole,  may, 
in  a  large  sense,  be  meajsured  by  its  net  in- 
come at  reasonable  rates,  taking  into  account 
future  probabilities.  But  the  plaintiff  (re- 
quest 4)  asks  us  to  say  that  **what  would 
be  reasonable  rates  can  be  determined  only 
after  and  by  means  of  a  valuation  of  the 
companies'  property,"  and  that  "the  actual 
rates  which  may  have  been  charged  by  the 
companie-9,  and  their  actual  earnings,  have 
no  bearing  on  the  value  either  of  the  com- 
panies' plant  or  property,  or  of  their  fran- 
chises, and  are  immaterial.**  On  the  other 
hand,  the  defendants  state  their  proposition 
in  these  words  (request  11):  "That  the 
value  of  a  franchise  depends  on  its  produc- 
tiveness or  net  earning  power,  present  and 
prospective,  developed  or  capable  of  develop- 
ment, within  the  entire  territory  embraced 
by  the  taking;  that  whenever  net  earning 
I)ower,  or  net  incomes  and  revenues,  is  to  be 
determined  under  this  act,  it  is  to  be  so  de- 
termined under  reasonable  water  rates,  after 
due  allowance  for  o|>erating  expense  and 
maintenance  or  depreciation." 

Waiving  other  questions  for  the  time  be- 
ing, it  will  be  seen  that  "reasonable  water 
rates''  lie  at  the  foundation  of  this  proposi- 
tion. But  so  far  we  are  not  in  any  way 
aided  in  determining  how  they  should  be 
ascertained.  The  differing  forms  in  which 
the  parties  have  presented  their  requests 
upon  this  subject  have  given  rise,  in  argu- 
ment, to  the  question  whether  the  reasonable- 
ness of  the  rates  depends  upon  the  value  of 
the  property,  or  whether  the  value  of  tlie 
property  depends  upon  the  income  derived 
at  reasonable  rates.  But  the  requests  do  not 
present  the  question  in  this  form.  The 
plaintiff  asks  that  reasonable  rates  be  made 
to  depend  upon  the  value  of  the  property, 
and  we  think  this  is  correct,  as  far  as  it 
goes,  as  we  shall  have  occasion  to  show  here- 
after. The  defendants  say  that  the  value  of 
the  franchise  ( that  is,  of  the  right  to  do  the 
business)  depends  upon  the  net  income  at 
reasonable  rates.  And  this  is  also  correct, 
as  far  as  it  goes.  Monongahcla  Xav.  Co.  v. 
United  States,  148  U.  S.  312,  37  L.  ed.  463, 
13  Sup.  Ct.  Rep.  622.  One  refers  to  the 
value  of  the  property  in  gross ;  the  other,  to 
the  value  of  the  franchise.  But  the  value 
of  the  property  is  not  the  only  element  to  be 
considered  in  determining  what  are  reason- 
able rates.  As  declared  in  Smt/lh  v.  Ames. 
109  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418,  the  basis  of  all  calculation  as  to  the 
reasonableness  of  rates  to  be  charged  by  a 
public-service  corporation  is  the  fair  value 
of  the  property  used  by  it  for  the  conven- 
ience of  the  public.  Yet,  while  the  company 
is  entitled,  so  far  as  this  case  shows,  to  a 
fair  return  upon  the  value  of  the  property 
u«ed  for  the  public  at  the  time  it  is  being 
used,  the  public  (that  is,  the  customers) 
may  demand  that  the  rates  shall  be  no 
higher  than  the  services  are  worth  to  them, 
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not  in  the  aggregate,  but  as  individuals. 
The  value  of  the  services  in  themselves  is  to 
be  considered,  and  not  exceeded.  These 
views  seem  to  be  consonant  with  reason. 
They  are  also  established  by  the  highest 
judicial  authority  in  our  country. 

In  Smyth  v.  AmeSf  169  U.  S.  466,  at  page 
544,  169  U.  S.  at  page  848,  42  L.  ed.,  and 
page  433,  18  Sup.  Ct  Rep.,  the  court  said: 
''Such  a  corporation  was  created  for  public 
purposes.  It  performs  a  function  of  the 
state.  Its  authority  to  exercise  the  right 
of  eminent  domain,  and  to  charge  tolls,  was 
given  primarily  for  the  benefit  of  the  public. 
It  is  under  governmental  control,  though 
such  control  must  be  exercised  with  due  re- 
gard to  the  constitutional  guaranties  for  the 
protection  of  its  property.  ...  It  cannot, 
therefore,  be  admitted  that  a  railroad  cor- 
poration maintaining  a  highway  under  the 
authority  of  the  state  may  fix  its  rates  with 
a  view  solely  to  its  own  interests,  and  ignore 
the  rights  of  the  public.  But  the  rights  of 
the  public  would  be  ignored  if  rates  for  the 
transportation  of  persons  or  property  on  a 
railroad  are  exacted  without  reference  to  the 
fair  value  of  the  property  used  for  the  pub- 
lic, or  the  fair  value  of  the  services  rendered, 
but  in  order  simply  that  the  corporation 
may  meet  operating  expenses,  pay  the  inter- 
est on  its  obligations,  and  declare  a  dividend 
to  stockholders."  Again,  at  page  547,  169 
U.  S.,  at  page  849,  42  L.  ed.,  and  page  434, 
18  Sup.  Ct.  Rep.:  "What  the  company  is 
entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  pub- 
lic convenience.  On  the  other  hand,  what 
the  public  is  entitled  to  demand  is  that  no 
more  be  exacted  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are 
reasonably  worth."  Of  course,  the  same 
principles  apply  to  the  water  rates  as  to 
railroad  rates.  San  Diego  Land  d  Town  Oo, 
V.  National  City,  174  U.  S.  739,  43  L.  ed. 
1154,  19  Sup.  Ct.  Rep.  804.  In  the  case  last 
cited  it  was  claimed  by  the  appellant,  as 
bearing  upon  just  or  reasonable  rates  for 
water  service,  that  the  court  should  take 
into  consideration  the  cost;  the  cost  per 
annum  of  operating  the  plant,  including  in- 
terest paid  on  money  borrowed,  and  reason- 
ably necessary  to  be  used  in  constructing 
the  same;  the  annual  depreciation  of  the 
plant  from  natural  causes  resulting  from  its 
use;  and  a  fair  net  profit.  The  court  said, 
at  page  757,  174  U.  S.,  page  1161,  43  L.  ed., 
and  page  811,  19  Sup.  Ct.  Rep.:  "Undoubt- 
edly, all  these  matters  ought  to  be  taken 
into  consideration,  and  such  weight  be  given 
them,  when  rates  are  being  fixeS,  as,  under 
all  the  circumstances,  will  be  iust  to  the 
company  and  to  the  public.  The  basis  of 
calculation  suggested  by  the  appellant  is, 
however,  defective,  in  not  requiring  the  real 
value  of  the  property,  and  the  fair  value  in 
themselves  of  the  services  rendered,  to  be 
taken  into  consideration.  What  the  com- 
pany is  entitled  to  demand,  in  order  that  it 
may  have  just  compensation,  is  a  fair  return 
upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public." 

In  Covington  d  L.  Tump.  Road  Co,  v.  San- 
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ford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup. 
Ct  Rep.  198,  it  was  held  that  the  nature 
and  value  of  the  service  rendered  by  a  turn- 
pike  company  bear  upon  the  reasonablenesa- 
of  rates  chai*ged.  And  in  the  same  case  it 
was  held  that  other  considerations  were  in- 
volved, such  as  "the  reasonable  cost  of  main- 
taining the  rood  in  good  condition  for  public 
use,  and  the  amount  that  may  have  becD 
really  and  necessarily  invested  in  the  enter- 
prise." 

In  Gotting  v.  Kansas  City  Stock-Yards 
Co.  183  U.  S.  79,  sub  nom.  Cotting  v.  God- 
ard,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30,  de- 
cided since  these  proceedings  were  b^gun^ 
Mr.  Justice  Brewer  declared  (p.  91,  183  U. 
S.,  p.  101,  46  L.  ed.,  and  p.  35,  22  Sup.  Ct. 
Rep.)  that  the  present  value  of  the  property 
is  the  basis  by  which  the  test  of  reasonable- 
ness is  to  be  determined,  although  the  actual 
cost  is  to  be  considered,  and  that  the  value 
of  the  services  rendered  to  each  individual 
is  also  to  be  considered. 

In  the  same  case,  at  page  96,  183  TJ.  S., 
page  103,  46  L.  ed.,  and  page  37,  22  Sup.  CL 
Rep.,  the  case  of  Canada  Southern  R,  Co.  t. 
International  Bridge  Co.  L.  R.  8  App.  Cas. 
723,  was  cited  with  approval  to  the  point 
that  the  question  is  not  what  profit  it  nuLy 
be  reasonable  for  a  company  to  make,  but 
what  it  is  reasonable  to  charge  to  the  person* 
who  is  charged.  And  Mr.  Justice  brewer 
adds:  "The  question  is,  always,  not,  What 
does  he  make,  as  the  aggr^ate  of  his  profits  t 
but,  What  is  the  value  of  the  services  which 
he  renders  to  the  one  seeking  and  receiving 
such  services  ?  Of  course,  it  may  sometimes. 
be,  as  suggested  in  the  opinion  of  Lord  Chan- 
cellor Sel borne,  that  the  amount  of  the  ag- 
gregate profits  may  be  a  factor  in  consider- 
mg  the  question  of  the  reasonableness  of  the 
charges ;  but  it  is  only  one  factor,  and  it  is 
not  that  which  finally  determines  the  ques- 
tion of  reasonableness." 

We  deem  the  principles  established  by  the 
Supreme  Court  of  the  United  States  as  af- 
fecting the  reasonableness  of  rates  of  publie- 
scrvice  corporations  to  be  authoritatiTe. 
The  rates  of  such  corporations  are  within 
the  protection  of  the  14th  Amendment  to 
the  Federal  Constitution.  Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct 
Rep.  1047 ;  Covington  d  L.  Tump,  Road  Co^ 
V.  Sanford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198;  Smyth  v.  Ames,  169  U-  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  R^.  418; 
Sayi  Diego  Land  d  Toicn  Co.  v.  yaiional 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
Ct.  Rep.  804.  And  the  declarations  of  the 
highest  Federal  court  thereon  are  of  con- 
trolling force. 

The  elemental  principles  th\is  far  noted 
may  be  summarized  as,  on  the  one  hand,  the 
right  of  the  company  to  derive  a  fair  income, 
based  upon  the  fair  value  of  the  property  at 
the  time  it  is  being  used  for  the  public,  tak- 
ing into  account  the  cost  of  maintenance  or 
depreciation,  and  current  operating  ex- 
penses ;  and,  on  the  other  hand,  the  right  of 
the  public  to  have  no  more  exacted  than  the 
services  in  themselves  are  worth. 
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In  some  of  the  cases  to  which  we  have 
referred,  it  is  suggested  that  there  may  he 
instances  where  these  two  principles  will 
clash, — where  public  service  rendered  at 
rates  not  higher  than  the  service  in  itself  is 
worth  may  produce  less  than  a  fair  income, 
or  no  net  income  at  all.  But  we  assume  that 
it  is  unnecessary  to  discuss  this  question 
here,  for  neither  upon  the  face  of  the  bill 
and  answer,  nor  in  the  requests  for  instruc- 
tions, nor  in  the  arguments  of  counsel,  is 
there  any  suggestion  that  what  will  be  rea- 
sonable rates  for  the  public  in  this  case  will 
not  also  be  reasonable  rates  for  the  company. 

There  is  another  matter  which  we  think 
may  fairly  be  considered  in  connection  with 
the  reasonableness  of  rates.  We  think  some- 
thing may  be  allowed  in  this  respect  for  the 
risks  of  the  original  enterprise,  if  there  were 
any.  It  is  common  sense  that  they  who  in- 
vest their  money  in  hazardous  enterprises 
may  reasonably  be  entitled,  for  a  time,  at 
least,  to  larger  returns  than  would  be  the 
case  if  the  success  of  the  undertaking  were 
assured  from  the  beginning.  The  plaintiff, 
in  request  11,  concedes  that  such  risks  may 
be  considered  in  valuing  the  franchise.  But 
inasmuch  as  the  value  of  the  franchise  de- 
pends chieiiv  upon  the  net  income  which 
may  be  proauced  by  its  exercise  at  reason- 
able rates,  as  has  already  been  stated,  it 
follows,  we  think,  that  the  reasonableness  of 
the  rate  may  be  affected  by  the  degree  of 
risk  to  which  the  original  enterprise  was 
naturally  subjected.  This  does  not  mean 
unforeseen  or  emergent  risks,  but  such  as 
may  have  been  justly  contemplated  by  those 
who  made  the  original  investment.  We  use 
the  word  "chiefly,"  because  we  apprehend 
that  a  franchise,  even  of  an  unprofitable 
business,  might  have  a  temporary  value  for 
some  purposes.  But  that  condition  does  not 
seem  to  exist  in  this  case.  The  element  of 
risk,  however,  is  not  controlling.  It  is  only 
one  element.  It  is  to  be  fairly  considered  in 
connection  with  the  other  elements  named. 
To  say  just  how  much  allowance  should  be 
made,  and  for  how  long  a  period,  requires 
the  exercise  of  a  careful,  conservative,  and 
discriminating  judgment.  If  allowance  be 
sought  on  account  of  this  element  of  original 
risk,  we  think  it  will  be  permissible  at  the 
same  time  to  inquire  to  what  extent  the  com- 
pany has  already  received  income  at  rates  in 
excess  of  what  would  otherwise  be  reason- 
able, and  thus  has  already  received  OMnpen- 
sation  for  this  risk.  This  latter  inquiry 
should  be  limited  to  this  specific  purpose, 
and  is  not  open,  as  we  shall  hold,  under 
plaintiff's  request  13. 

Thirdly,  &8  to  the  character  and  duration 
of  the  franchises:  It  must  be  evident  that 
the  value  of  the  plant  and  the  franchises 
themselves,  whether  taken  separately  or  as 
a  whole,  is  affected  by  the  character  and 
duration  of  the  fx-anchises.  Bristol  v.  BHa- 
tol  d  W.  Watericorks,  19  R.  I.  413,  32  L.  R. 
A.  740,  34  Atl.  369;  Re  Brooklyn,  143  N.  Y. 
596,  26  L.  R.  A.  270,  38  N.  E.  983.  An  ex- 
clusive franchise  to  do  a  profitable  business 
is  worth  more  than  one  which  is  not  exclu- 
sive. A  perpetual  franchise  to  do  a  profit- 
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able  business  is,  or  may  be,  worth  more  than 
one  which  is  subject  to  repeal. 

The  plaintiff  (request  9)  asks  an  instruc- 
tion that  the  franchises  now  held  by  the 
Maine  Water  Ckunpany  are  in  no  way  exclu- 
sive. The  defendants  sugs^est  that  whether 
the  franchises  are  exclusive,  or  not,  is  a 
question  for  the  appraisers  to  answer  after 
the  charters  have  been  put  in  evidence,  and 
not  for  the  court,  in  the  first  instance,  at 
least.  W'e  do  not  think  so.  Certain  acts^ 
incorporating  the  Waterville  Water  Com- 
pany and  the  Maine  Water  Company,  and 
granting  to  them  powers  and  franchises,  are 
referred  to  in  the  bill  and  are  admitted  by 
the  answer.  They  are  necessarily  in  the  caae 
without  further  proof.  The  plaintiff  may 
properly  ask  for  a  construction  of  the  fran- 
chises granted  by  those  acts.  Such  construc- 
tion is  a  matter  of  law. 

We  have  not  searched  for  other  grants  of 
franchises  than  those  contained  in  plaintiff's 
requests  7  and  8.  It  is  not  our  duty  to  do 
so.  But  we  have  no  hesitation  in  saying 
that,  so  far  as  the  franchises  granted  by 
those  acts  are  concerned,  they  are  not  exclu- 
sive. The  legislature  may  at  any  time,  ac- 
cording to  its  own  wisdom,  ^ant  to  the 
municipalities  within  which  this  water  sys- 
tem is  situated  franchises  similar  to  the- 
ones  in  question.  It  may  grant  similar  fran- 
chises to  one  or  more  corporations  like  the 
Waterville  Water  Company  or  the  Maine 
Water  Company.  Re  Brooklyn,  143  N.  Y. 
596,  26  L.  R.  A.  270,  38  N.  E.  983;  Long> 
Island  Water  Supply  Co.  v.  Brooklyn,  166- 
U.  S.  685,  41  L.  ed.  1166,  17  Sup.  a.  Rep. 
718.  It  has  granted  similar  franchises  to- 
this  plaintiff,  a  municipal  district,  and  haB- 
even  authorized  it  to  take  away  from  the- 
defendant  water  company  all  the  franchises 
it  holds  within  the  district  and  Benton  and 
Winslow.  Kennebec  Water  Dist,  v.  Water- 
ville,  96  Me.  234,  52  Atl.  774.  But  the 
defendants  say  that  the  Maine  Water  Com- 
pany was  "practically  in  the  enjoyment  of 
an  exclusive  franchise,"  because  it  had  no- 
competitor,  although  its  franchise  may  not 
be  legally  an  exclusive  one ;  citing  Oloucester 
Water  Supply  Co.  v.  Qloiwester,  179  Mass^ 
365,  60  N.  E.  977.  And  we  say  that  the  fact 
that  the  company  was  doing  its  business 
without  competition  may  and  should  be  con- 
sidered by  the  appraisers  when  they  are  val- 
uing the  property  of  the  defendant  as  a- 
going  concern.  That  fact  is  one  of  the  char- 
acteristics of  the  going  business,  and  may 
enhance  its  value.  We  are  considering  now 
only  the  legal  situation  of  the  company. 
There  is  a  difference  between  a  franchise 
which  is  practica.lly  exclusive  and  one  which 
is  actually  exclusive,  as  there  is  a  difference 
between  uncertainty  and  certainty.  The  dis- 
tinction is  vital  ill  principle,  and  it  mav  be 
important  in  fixing  value.  Of  how  much  or 
how  little  importance  it  is  can  only  be  esti- 
mated by  the  appraisers  after  hearing  the 
evidence. 

Again,  the  charters  under  which  the  com- 
pany operates  are  subject  to  repeal  by  the 
legislature.  Rev.  Stat.  chap.  46,  §  23.  The 
franchises  are  not  perpetual  and  irrevocable* 
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It  may  be  that  it  is  extremely  unlikely  that 
the  legislature  would  repeal  the  charters 
without  providing  for  compensation  in  some 
way.  The  probabilities  are  fairly  open  to 
consideration.  But  the  legal  condition  ex- 
ists. It  is  a  factor  to  be  considered  for 
what  it  is  worth. 

Having  considered  these  general  proposi- 
tions, which  are  far-reax!hing,  and  which 
affect  subbtantially  all  of  the  requested  in- 
structions, it  will  now  be  comparatively  easy 
to  pas.s  u|)on  the  several  reque«ts  in  the 
form  in  w^hich  they  are  presented. 

(1)   Plaintiff's  request*. 

The  plaintiff,  in  request  2,  asks  that  the 
actual  cost  of  the  plant  and  property,  to- 
gether with  prdjier  allowances  for  deprecia- 
tion, be  declared  to  be  legal  and  competent 
evidence  upon  the  question  of  the  present 
value  of  the  same.  We  so  hold.  It  is  com- 
petent evidence,  but  it  is  not  conclusive.  It 
is  not  a  controlling  criterion  of  value,  but 
it  is  evidence.  Sntional  Watcncorka  Co.  v. 
Kansas  City,  27  L.  R.  A,  827,  10  C.  C.  A. 
653,  27  U.  S.  App.  165,  62  Fed.  853;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819.  18 
Sup.  Ct.  Rep.  418:  San  Diego  Land  d-  Toxcn 
Co.  v.  National  City,  174  U.  S.  739.  43  L. 
ed.  1154,  19  Sup.  Ct.  Rep.  804:  Cotting  v. 
Kanscs  City  Stock-Yards  Co.  183  U.  S.  79. 
8vb  nom.  Cotting  v.  Godard,  46  L.  ed.  92, 
22  Sup.  Ct.  Rep.  30;  West  Chester  d  IV,  PI. 
Road  Co.  V.  Chester  County,  182  Pa.  40,  37 
Atl.  905;  Griffin  v.  Goldshoro  Water  Co. 
122  X.  C.  206,  41  L.  R.  A.  240.  30  S.  E.  319. 
Of  course,  this  element  is  subject  to  inquiry 
as  to  whether  the  works  were  built  pru- 
dently, and  whether  they  were  built  when 
prevailing  prices  were  high,  so  that  actual 
cost,  in  such  respects,  may  exceed  present 
value.  Reagan  v.  Farmers'  Loan  d  T.  Co. 
1.54  U.  S.  362,  38  L.  ed.  1014.  4  Inters.  Com. 
Rep.  560.  14  Sup.  Ct.  Rep.  1047;  San  Diego 
Land  d  Town  Co.  v.  Xational  City.  174  U.  S. 
739.  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804. 

The  remainder  of  plaintiff's  request  2  asks 
that  the  companies  be  directed  to  produce 
their  book  accounts  and  other  documentary 
evidence  bearing  upon  the  question  of  cost 
before  the  appraisers.  This  request  raises 
no  question  of  law,  and  cannot  be  considered 
by  us. 

Plaintiff's  request  3  ought  not  to  be  given 
in  the  form  in  which  it  is  presented,  which 
is  that  "under  no  circumstances  can  the 
value  of  the  plant  of  the  companies  be  held 
to  exceed  the  cost  of  producing  at  the  pres- 
ent time  a  plant  of  equal  cap«acity  and  mod- 
ern design."  Among  other  things,  it  leaves 
out  of  account  the  fact  that  it  is  the  plant 
of  a  "going  concern,"  and  it  seeks  to  substi- 
tute one  of  the  elements  of  value  for  the 
measure  of  value  itself.  Montqomery  County 
V.  Sehuylkill  Bridge  Co.  110  Pa.  54,  20  Atl. 
407.  \Ve  shall  discuss  further  the  compe- 
tency of  tlie  cost  of  reproduction  when  we 
consider  defendants'  requests  6  and  7. 

We  have  already  discussed  sufficiently  the 
first  two  propositions  of  plaintiff's  request  4. 
The  deduction  sought  to  be  established  by 
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the  third  proposition  is  that  **the  actual 
rates  which  may  have  been  charged  by  the 
companies,  and  their  actual  earnings,  have 
no  bearing  on  the  value  either  of  the  com- 
panies' plant  or  property,  or  of  their  fran- 
chises, and  are  immaterial."  We  cannot  say 
this  as  a  matter  of  law.  As  a  matter  of 
proof,  we  think  the  evidence  of  such  fact* 
is  admissible  and  material.  The  %'alue  of 
the  evidence,  howei'er,  depends  U|x>n  whether 
the  appraisers  shall  find  that  the  rates 
chaj-ged  have  been  reasonable  or  not.  If  rea- 
sonable, these  facts  furnish  one  important 
test,  but  not  the  only  one,  in  fixing 
the  present  value  of  'plant  and  fran- 
chises. Monongahela  Kav.  Co.  v.  Unitd 
States,  148  V.  S.  312,  37  L.  ed.  463. 
13  Sup.  Ct.  Rep.  622.  But  if  the 
charges  have  been  excessive,  past  receipts 
should  not  be  regarded  by  the  appraisers  a> 
a  proper  test  of  value.  Cotting  v.  Kansas 
City  Stock-Yards  Co.  82  Fed.  850. 

We  omit  plaintiff's  request  5.  In  argu- 
ment, the  counsel  on  both  sides  seem  to 
agree  that  the  selling  price  of  the  capital 
stock  of  the  water  company  is  not  to  be  con- 
sidered as  afifecting  the  valuation  of  the 
property.  The  plaintiff  does  so  in  part  cu 
general  principles;  the  defendant,  bemuse  cf 
the  special  circumstances  of  this  particular 
case;  and  it  is  immaterial  to  the  present 
discussion  which  is  right.  If  the  claim  of 
the  defendants  that  the  entire  capital  stock 
of  the  Waterville  Water  Company  is  owned 
by  the  Maine  Water  Company,  and  that  the 
capital  stock  of  the  I^Iaine  Water  Company 
represents,  not  only  the  projierty  in  the 
Waterville  system,  but  also  of  many  other? 
in  other  towns  and  cities  of  the  state,  is 
found  to  be  correct,  certainly  the  selling 
price  of  capital  stock  will  afford  no  aid  in 
fixing  the  value  of  the  Waterville  system. 

We  think  the  appraisers  should  be  in- 
structed in  accordance  with  plaintiff''s  re- 
quests 6  and  10,  without  any  qualification. 
They  ask  that  the  quality  of  the  water  fur- 
nished and  of  the  service  rendered,  and  the 
fitness  of  the  plant  and  of  the  source  of 
water  supply  to  meet  reasonable  require- 
ments in  the  present  and  future,  be  deemed 
material  upon  the  question  of  present  value. 

We  have  already  discussed  sufliciently 
plaintiff's  requests  7  and  8.  and  to  some 
extent  its  request  9.  This  last  request  i> 
that  "the  appraisers  shall  r€^rd  the  fran- 
chises of  the  companies  as  entitling  them  to 
continue  business  as  a  going  concern,  but 
subject  to  all  proper  legal  duties  govemin*: 
public-service  companies."  So  far,  we  think 
the  instruction  should  be  given.  Xationat 
Wateruorks  Co.  v.  Kansas  City.  27  L.  R.  A. 
827,  10  C.  C.  A.  653,  27  U.  S.  App.  liJo. 
62  Fed.  853;  y evchuryport  Water  Co.  v. 
yeichuryport,  168  Mass\  541.  47  X.  E.  533. 
The  matter  of  exclusive  franchise  referreri 
to  in  this  request  has  already  been  disposed 
of.  The  remainder  of  the  request  is  that 
"the  franchise  shall  not  be  other^vise  ap- 
praised or  valued."  In  its  present  form, 
this  is  not  ai)proved.  It  is.  to  say  the  lea«t, 
likely  to  be  misleading.  If  it  means  to  in- 
clude all  of  the  franchises  of  the  companies. 
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so  far  &n  they  have  been  diselosed  to  as,  it 
is  unobjectionable.  But  if  it  is  intended  to 
include  all  franchises  not  now  exercised  by 
the  going  concern,  or  future  extensions  of 
the  use  of  franchises  now  exercised,  it  is  objec- 
tionable. The  plaintiff  will  take  all  of  the 
franchises  of  the  companies,  except  the  fran- 
-chise  to  be  a  corporation,  and  for  all  of  these 
franchises  of  which  it  will  be  deprived  the 
Maine  Water  Company  will  be  entitled  to 
just  compensation. 

Plaintjtf's  request  11,  in  so  far  as  it  says 
that  ''in  lixing  the  value  of  the  companies' 
franchises  the  appraisers  may  give  such  re- 
^rd  as  is  demanded  by  ample  and  fair  pub- 
lic policy  to  the  past  investment,  risks,  and 
8er\aces  of  the  companies,  and  to  the  reason- 
ably just  expectations  which  ^those  who  made 
the  investment  had  in  mind'when  so  invest- 
ing,''  is  approved.  We  have  already  dis- 
cussed this  proposition  in  a  former  pari  of 
this  opinion,  relating  to  reasonaJble  rates,  to 
which  we  think  it  properly  relates. 

The  remainder  of  reqjuest  11  is  not  ap- 
proved. It  is  that  in  fixing  the  value  of  the 
<^ompanies'  franchises  the  appraisers  may 
^ive  regard  ''to  the  faithfulness  or  unfaith- 
fulness shown  by  the  companies  in  the  per- 
formance of  their  public  duty  and  obligation 
to  furnish  pure  water  at  reasonable  rates.'' 
We  do  not  think  that  past  faithfulness  or 
unfaithfulness  in  the  exercise  of  a  franchise 
bears  any  such  relation  to  the  present  value 
of  it  ajB  to  make  it  a  proper  matter  for  con- 
sideration. It  is  the  franchise  as  it  now 
exists  which  is  to  be  taken  and  paid  for.  It 
is  the  right  to  do  business  now,  under  and 
within  the  charter,  which  must  be  appraised, 
irrespective  of  the  past  use  of  that  riffht. 
if  past  misconduct  has  incidentally  resulted 
in  lessened  business,  that  matter  will  have 
due  consideration  under  other  heads.  But  in 
this  process  of  condemnation  of  property,  the 
owner  is  not  to  be  punished  for  past  misuse 
of  it. 

Requests  12  and  13  may  be  considered  to- 
gether. They  seem  to  imply  that  the  com- 
panies in  the  past  have  been  unfaithful  in 
the  performance  of  their  public  duties,  both 
by  furnishing  impure  water  and  by  charging 
excessive  rates,  and  by  reason  thereof  it  is 
claimed  that  the  companies  "have  rendered 
themselves  liable  to  such  processes  as  are 
appropriate  to  work  legal  forfeiture"  of 
their  rights  and  franchises,  and  that  this 
liability  to  forfeiture  is  to  be  considered  in 
fixing  the  value  of  the  property.  We  cannot 
give  our  as.sent  to  this  doctrine.  If  these 
franchises  have  become  forfeitable  for  mis- 
Ijehavior  of  the  companies,  the  remedy  is 
found  in  quo  warranto  brought  by  the  state, 
and  only  by  the  state.  Any  individual  af- 
fected by  the  wrongful  conduct  of  the  com- 
panies might  have  invoked  the  intervention 
of  the  state.  But  this  does  not  seem  to  have 
been  done.  On  the  contrary,  it  is  proposed 
to  take  these  franchises  as  they  are.  Even 
if  forfeitable,  they  have  not  been  forfeited. 
They  are  in  full  force  and  vigor.  They  must 
be  valued  as  living  franchises,  not  as  dead 
or  moribund.  Whether  the  state  would  ever 
institute  process  for  forfeiture,  and,  if  it 
60  L.  R.  A, 


did,  whether  the  court  would  find  the  facts 
as  the  appraisei's  might,  are  questions  so 
very  uncertain  that  an  inquiry  concerning 
thom  must  be  purely  speculative  and  un- 
fruitful. To  permit  this  inquiry  would  be 
to  permit  the  appraisers  to  speculate  upon 
what  the  judgment  of  the  court  might  be  at 
another  trial,  under  other  conditions.  We 
think  the  franchises  must  be  appraised  as 
they  are  now  held  and  used  by  the  com- 
panies. Whatever  the  past  misconduct  may 
have  been,  we  do  not  see  how  it  can  affect 
the  value  of  the  present  right  and  ability  to 
exercise  the  franchises.  We  think,  however, 
that  this  liability  to  forfeiture  arising  from 
misconduct  is  to  be  distinguished  from  lia- 
bility to  legislative  repeal  to  which  we  have 
already  alluded.  The  latter  is  a  limitation 
of  the  franchise  which  inheres  in  the  fran- 
chise itself,  from  its  creation.  There  is  no 
franchise,  except  as  so  limited.  It  is  the 
only  kind  of  a  franchise  the  companies  ever 
held. 

Plaintiff's  request  13  asks  that,  if  it  be 
found  that  the  companies  have  actually  re- 
ceived more  than  reasonable  rates  for  the 
services  rendered  since  operations  b^gan, 
then  the  amount  of  such  excess  shall  be 
deducted  from  the  amount  to  which  the  com- 
panies would  otherwise  be  entitled.  It  is  not 
approved.  It  is  sufficient  to  say  that  this 
is  not  a  process  of  accounting,  but  one  of 
condemnation  of  property,  for  which  the 
owner  is  entitled  by  statute  and  Constitution 
to  just  compensation  at  its  present  value, 
\Nithout  any  deduction. 

(2)   Defendants'  requests. 

The  first  paragraph  of  the  defendants*  re- 
quests presents  no  question  of  law,  and  the 
second  request  has  already  been  considered. 

Their  request  3  is  "that  any  increase  of 
pecuniary  obligation  or  burden  or  duty,  or 
any  damage  to  or  impairment  of  the  value 
of  its  remaining  property  or  franchises,  in 
any  way  resulting  to  said  Maine  Water  Com- 
pany by  reason  of  the  exercise  of  the  right 
of  eminent  domain  contemplated  by  said  act 
of  1899,  should  be  considered  by  said  ap- 
praisers, and  just  compensation  therefor 
should  be  included."  It  seems  to  be  assumed 
in  argument,  and  we  assume,  that  this  re- 
quest is  basc»d  upon  the  fact  that  the  Maine 
Water  Company  is  the  owner  of  other  water 
systems  situated  at  other  places.  Of  course, 
it  cannot  refer  to  any  remaining  property  at 
Waterville,  for  there  will  be  none.  The  ar- 
gument is  that,  by  depriving  the  company  of 
its  Waterville  plant,  the  general  expense  of 
supervision  and  management  will  still  re- 
main practically  unchanged,  and  will  be  a 
proportionately  heavier  burden  upon  the 
remaining  property.  The  language  of  coun- 
sel is  that  "the  econom.y  and  efficiency  of 
administration  which  are  sought  and  ob- 
tained by  the  combination  are  inevitably 
more  or  less  impaired  by  breaking  it  up, 
either  in  whole  or  in  part"  The  compensa- 
tion asked  is  not  for  property  taken,  but  for 
incidental  damages  to  other  property  having 
no  physical  connection  with  or  contiguity  to 
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that  taken,  and  having  no  relations  what- 
Boever  with  the  property  taken,  except  tliose 
which  grow  out  of  common  ownership.  The 
defendants  rest  their  claim  upon  the  famil- 
iar doctrine  of  damages  for  sereranoe, 
namely,  that,  when  a  portion  of  a  property 
is  taken,  the  impaired  value  of  the  remain- 
der, by  reason  of  the  severance,  may  and 
should  be  considered,  and  compensation 
awarded  therefor.  But  we  think  this  case 
cannot  be  brought  within  that  rule.  That 
rule  applies  only  when  the  property  taken 
and  the  property  left  may  fairly  be  consid- 
ered one  property,  and  not  when  they  ane 
separate  and  distinct  In  Bangor  d  P*  R, 
Co.  V.  MoOomhy  60  Me.  290,  Kent,  J.,  after 
stating  the  reasons  for  allowance  of  dam- 
ages for  severance,  uses  this  language: 
''The  constitutional  provision  cannot  be  car- 
ried out,  in  its  letter  and  spirit,  by  anything 
short  of  a  just  compensation  for  all  the 
direct  damages  to  the  owner  of  the  lot,  con- 
fined to  that  lot,  occasioned  by  the  taking 
of  his  land.  The  paramount  law  intends 
that  such  owner,  so  far  as  that  lot  is  in 
question,  shall  be  put  in  as  good  a  condition, 
pecuniarily,  by  a  just  compensation,  as  he 
would  have  been  in  if  that  lot  of  land  had 
remained  entire,  as  his  own  property.  How 
much  less  is  that  lot  .  .  .  worth  .  .  . 
than  the  whole  lot,  intact,  was  the  day  be- 
fore such  taking?"  The  implication  of  this 
language  clearly  is  that  the  parcels  must  be 
of  the  same  property, — in  that  case,  the 
same  lot.  In  10  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1166,  title,  Eminent  Domain,  it  is 
said  that,  "to  entitle  an  owner  to  recover 
damages  to  the  whole  tract  when  a  part  of 
his  lands  have  been  taken,  there  must  have 
been  a  unity  of  contiguous  parcels.  The 
land  must  have  been  together.  All  of  it 
must  have  been  used  as  a  single  tract."  In 
3  Sedgw.  Damages,  8th  ed.,  at  p.  413,  the 
rule  is  laid  down  that,  "in  assessing  damages 
or  benefits,  the  inquiry  is  limited  to  the 
tract  of  land  immediately  affected.  This  is 
held  to  be  so  much  as  belongs  to  the  pro- 
prietor whose  land  is  taken,  and  is  continu- 
ous with  it,  and  used  together  for  a  common 
purpose.  .  .  .  When  land  is  divided  into 
blocks  by  the  owner,  and  dealt  with  as  such 
by  himself  and  purchajsers,  it  is  held  that 
each  block  is  to  be  considered  as  a  separate 
tract,  in  estimating  damages."  Laflin  v. 
Chicago,  TV.  d  N.  R,  Co.  33  Fed.  415.  Nor 
are  the  two  cases  which  the  learned  counsel 
for  the  defendants  say  are  the  only  ones 
found,  in  which  the  question  of  damages  for 
the  dismemberment  of  a  public-service  cor- 
poration by  a  compulsory  taking  hais  been 
raised,  opposed  to  this  doctrine.  In  Monon- 
gahela  Nav,  Co.  v.  United  States,  148  U.  S. 
312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep.  622,  the 
general  government  was  proceeding  to  con- 
demn, under  the  power  of  eminent  domain, 
one  of  the  seven  locks  and  dams  owned  by 
the  navigation  company.  The  court,  calling 
attention  to  the  doctrine  of  damages  by  sev- 
erance, said:  "This  is  a  question  which 
may  arise,  possibly,  in  this  case  if  the  seven 
locks  and  dams  belonging  to  the  navigation 
company  are  so  situated  as  to  be  fairly  con- 
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sidered  one  property, — a  matter  in  respect 
to  which  the  record  before  us  furnishes  no 
positive  evidence.  It  seems  to  be  assumed 
that  each  lock  and  dam  by  itself  constitutes 
a  separate  structure  and  separate  property,, 
and  the  thoughts  we  have  suggested  are  per- 
tinent to  such  a  case."  The  other  case  so 
cited  and  referred  to  by  counsel  is  United 
States  v.  Oettyahurg  Electric  R.  Co.  160 
U.  8.  668,  40  L.  ed.  576,  16  Sup.  Ct.  Sep. 
427.  But  this  case  seems  rather  to  be  withm 
the  rule  of  the  "single  tract"  cases.  The 
court  simply  says:  "If  the  part  taken  by 
the  government  is  essential  to  enable  tlie 
railroad  corporation  to  perform  its  func- 
tions, or  if  the  value  of  the  remaining  prop> 
erty  is  impaired,  such  facts  might  enter 
into  the  questioji  of  the  amount  of  the  com- 
pensation to  be  awarded."  It  wajs  alleged 
by  the  company  that  the  effect  of  the  con- 
demnation of  the  strip  of  land  in  question 
would  be  to  cut  off  a  particular  branch  rail- 
way or  extension  belonging  to  it,  and  destroy 
its  continuity,  and  prevent  its  construction. 
It  seems  to  us  clear  that  the  several  parts 
of  an  electric  railway  system  may  properly 
be  regarded  as  a  single  property.  No  other 
authority  cited  by  the  defendants  upon  this 
point  aids  them.  The  damages  occasioned 
to  the  company  by  the  taking  of  the  Water- 
ville  property,  considered  wiSi  respect  to  its 
other  and  distinct  property,  if  any,  will  be 
incidental  and  consequential.  And  such  dam- 
ages are  not  within  the  statutory  and  consti- 
tutional requirements  of  "just  compensa- 
tion." Cushman  v.  HmitK  34  Me.  247; 
Brooks  V.  Cedar  Brook  d  8.  C.  River  Itnprov, 
Co.  82  Me.  17,  7  L.  R.  A.  460,  19  Ati.  87. 

The  defendants'  request  4  should  be  given. 
It  relates  to  property  not  directly  connected 
with  the  water  system  or  plant.  It  should 
be  appraised  "at  its  fair  maiieet  value,  not 
at  a  forced  sale,  but  at  what  it  is  fairly 
worth  to  the  seller,  under  conditions  p>ermit- 
ting  a  prudent  and  beneficial  sale."  Chase 
V.  Portland,  86  Me.  367,  29  Atl.  1104;  Som- 
erville  d  E,  R.  Co.  v.  Doughty,  22  N.  J.  L. 
495:  10  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  llo2: 
Monongaf^la  Nav.  Co.  v.  United  States,  148 
U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep. 
622;  Montgomery  County  v.  Schuylkill 
Bridge  Co.  110  Pa.  54,  20  AU.  407;  West 
Chester  d  W.  PI.  Road  Co.  v.  Chester  Coun- 
ty, 182  Pa.  40,  37  Atl.  905.  In  Chase  v. 
Portland  our  own  court  quoted  with  ap> 
proval  from  Laicrenoe  v.  Boston,  119  Mass. 
126,  the  following:  "  'Market  value'  means 
the  fair  value  of  the  property,  as  between 
one  who  wants  to  purchase  and  one  who 
wants  to  sell  any  article;  not  what  coald 
be  obtainod  for  it  under  peculiar  circum- 
stances, when  a  greater  than  its  fair  price 
could  be  obtained ;  not  its  speculative  value ; 
not  value  obtained  from  the  necessities  of 
another.  It  is  what  it  would  bring  at  a  fair 
public  sale,  when  one  party  wanted  to  sell. 
and  the  other  to  buy."  Palmer  v.  Penobscot 
Lumbering  Asso.  90  Me.  193,  38  Atl.  lOS. 
The  statute  provides  for  fixing  the  *'just 
compensation"  for  the  property  taken  at  its. 
fair  and  equitable  value,  but  it  does  not  pro- 
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Defendants'  request  5  has  already  been  dis- 
cussed. It  should  not  be  given,  except  as  al- 
ready qualified.  We  hold  that  the  construc- 
tion cost  is  admissible,  but  not  controlling, 
on  the  question  of  present  value.  It  must  he 
borne  in  mind,  as  said  by  Mr.  Justice  Brewer 
in  National  Waiertoorks  Co.  v.  Kansas  City, 
27  L.  R.  A.  827,  10  C.  C.  A.  653,  27  U.  S. 
App.  165,  62  Fed.  853,  that  "  'original  cost' 
and  'present  value'  are  not  equivalent 
terms,"  and  that  besides  the  elements  of 
wear  and  tear,  and  depreciation  in  physical 
structure  or  in  value,  the  property  may  have 
cost  more  than  it  ought  to  have  cost.  San 
Diego  Land  d  Town  Co.  v.  National  City, 
174  U.  S.  739,  43  L.  cd.  1154,  19  Sup.  Ct 
Rep.  804. 

Defendants'  requests  6  and  7,  as  limited  in 
their  brief,  are  Uiat  neither  the  reproduction 
cost  of  the  existing  plant,  nor  the  cost  at 
present  of  a  new  one  differently  constructed, 
but  equal  or  even  superior  in  efficiency  to 
the  one  now  existing,  is  the  legal  criterion  of 
the  total  values  to  be  awarded,  or  even  of 
the  plant  or  structure  value.  This  is  un- 
doubtedly true,  if  by  "criterion"  is  meant  a 
sole  or  controlling  test  of  present  value. 
There  are  oUier  clement^  besides  cost  of  re- 
production or  replacement  which  affect  pres- 
ent value.  The  present  value  of  the  prop- 
erty is  of  vital  importance,  for,  as  we  have 
seen,  the  value  of  the  property  at  the  time 
it  is  being  used  for  the  public  is  one  of  the 
elements  essential  in  determining  what  are 
then  reasonable  rates,  and  question  of  fran- 
chise value  depends  upon  the  rates  which  may 
reasonably  be  charged.  San  Diego  Land  ds 
Totcn  Co.  V.  National  City,  174  U.  S.  739,  43 
L.  ed.  1154,  19  Sup.  Ct.  Rep.  804.  We  think 
it  will  be  pi-oper  for  the  appraisers  to  con- 
sider what  the  existing  system  can  be  repro- 
duced or  replaced  for,  because  evidence  of 
cost  of  reproduction  will  have  some  tenden- 
cy to  show  what  is  the  present  value.  Such 
cost  will  not,  however,  be  conclusive.  There 
are  other  elements,  still  to  be  noticed,  which 
should  be  considered  in  fixing  present  value. 
In  Newhuryport  Water  Co.  v.  Neicburyport, 
the  cost  of  the  reproduction  of  all  of  that 
part  of  the  physical  plant  used  in  pumping 
and  delivering  water,  less  any  depreciation, 
was  consider^  without  objection  and  seems 
to  have  been  approved  by  the  court.  Olou- 
cester  Water  Supply  Co.  v.  OUmcester,  179 
Mass.  365,  60  N.  E.  977;  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418.  But  the  mere  cost  of 
reproduction  is  not  enough.  Judge  Brew- 
er, in  National  Watertcorks  Co.  v.  Kan- 
sas City,  27  L.  R.  A.  827,  10  C.  C. 
A.  653,  27  U.  S.  App.  165,  62  Fed. 
853,  calls  attention  to  two  additional  ele- 
ments,— one,  that  it  is  a  completed  struc- 
ture, connected  with  buildings  prepared  for 
use;  and  the  other,  that  the  company  is  a 
^oing  concern.  He  says  (p.  827,  27  L. 
R.  A.,  p.  665,  10  G.  C.  A.,  p.  177,  27  U.  S. 
App.,  and  p.  865,  62  Fed.) :  "Nor  would  the 
mere  cost  of  reproducing  the  waterworks 
plant  be  a  fair  test,  because  that  does  not 
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take  into  account  the  value  which  flows  from 
the  established  connections  betw^een  the  pipes 
and  the  buildings  of  the  citv.  It  is  obvious 
that  the  mere  cost  of  purchasing  the  land, 
constructing  the  buildings,  putting  in  the 
machinery,  and  laying  the  pipes  in  the 
streets, — in  other  words,  the  cost  of  repro- 
duction,—does  not  give  the  value  of  the 
property  as  it  is  to-day.  A  completed  sys- 
tem of  waterworks,  such  as  the  company  has, 
without  a  single  connection  between  the  pipes 
in  the  streets  and  the  buildings  of  the  city» 
would  be  a  property  of  much  less  value  than 
that  system  connected,  as  it  is,  with  so  many 
buildings,  and  earning  in  consequence  thereof 
the  money  which  it  does  earn.  The  fact 
that  it  is  a  system  in  operation,  not  only 
with  a  capacity  to  supply  the  city,  but  ac- 
tually supplying  many  buildings  in  the  city» 
— not  only  with  a  capacity  to  earn,  but  ac- 
tually earning, — makes  it  true  that  the  'fair 
and  equitable  value,'  is  something  in  excess 
of  the  cost  of  reproduction." 

The  court,  in  San  Diego  Water  Co.  v.  San 
Diego,  118  Cal.  556,  38  L.  R.  A.  460,  50  Pac. 
633,  holds  that  the  method  of  fixing  present 
value  by  ascertaining  cost  of  replacement  is 
not  applicable  to  property  of  this  charac- 
ter, because,  chiefly,  the  construction  and  de- 
velopment of  waterworks  is  a  matter  of 
growth.  At  the  outset  the  company  own- 
ing them  is  a  pioneer.  It  must  keep  pace 
with,  or  anticipate,  municipal  growth.  The 
works  must  be  constructed,  and  usually  no 
reward  can  be  realized  by  the  constructors 
until  some  time  has  elapsed.  In  the  mean- 
time, as  the  city  grows,  the  facilities  of 
building  such  works  are  increased,  and  the 
cost  of  construction  thereby  diminished.  But 
we  think  that,  at  the  most,  these  considera- 
tions suggest  only  that  other  elements  are 
also  taken  into  account  in  fixing  present 
value.  So  far  as  they  relate  to  the  original 
hazard,  we  have  discussed  them  in  an  earlier 
part  of  this  opinion.  We  think  the  inquiry 
along  the  line  of  reproduction  should,  now- 
ever,  be  limited  to  the  replacing  of  the  pres- 
ent system  by  one  substantially  like  it.  To 
enter  upon  a  comparison  of  the  merits  of  dif- 
ferent systems —  to  compare  this  one  witli 
more  modern  systems — would  be  to  open  a 
wide  door  to  speculative  inquiry,  and  lead  to 
discussions  not  germane  to  the  subject.  It 
is  this  system  that  is  to  be  appraised,  in  its 
present  condition  and  with  its  present  effi- 
ciency. 

Defendants'  request  8  is,  in  effect,  that,  in 
estimating  even  the  structure  value  of  the 
plant,  allowance  should  be  made,  in  addi- 
tion to  the  value  as  otherwise  established,, 
for  the  fact,  if  proved,  that  the  water  sys- 
tem is  a  going  concern,  with  a  profitable  bus- 
iness and  go^  will  already  established,  and 
with  a  present  income  assured  and  now  be- 
ing earned.  We  think  this  instruction,  with 
a  modification  to  be  noted,  should  be  given. 
Newhuryport  Water  Co.  v.  Newhuryport,  168 
Mass.  541,  47  N.  E.  533;  National  Water- 
works Co.  V.  Kansas  City,  27  L.  R.  A.  827, 
10  C.  C.  A.  653,  27  U.  S.  App.  165,  62  Fed. 
853;  Gloucester  Water  Supply  Co.  v.  Glou- 
cester, 170  Mass.  365,  60  N.  E.  977;  Bristol 
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V.  Bristol  d  W.  Watenoorka,  23  R.  I.  274, 
49  Atl.  974.  But  the  term  "good  will"  may 
be  misleadinp^.  Lord  Eldon  said  that  good 
will  is  nothing  more  than  the  probability 
that  the  old  customers  will  resort  to  the  old 
place.  Cruttwell  v.  Lye,  17  Ves.  Jr.  335. 
See  Flagg  Mfg.  Co,  v.  Holtoay,  178  Mass.  83, 
69  N.  £.  667.  Under  any  possible  defini- 
tion, it  involves  an  element  of  personal 
choice.  This  phrase  is  inappropriate  where 
there  can  be  no  choice.  So  far  as  the  defend- 
ants' system  is  "practically  exclusive,"  the 
element  of  good  will  should  not  be  consid- 
ered. Bristol  V.  Bristol  Waterworks,  23  R. 
I.  274,  49  AU.  974. 

The  defendants,  in  request  9,  ask  that  in 
determining  the  amount  to  be  added  to  struc- 
ture value,  in  consideration  of  the  fact  that 
the  system  is  a  going  concern,  the  apprais- 
ers should  consider,  among  other  things,  the 
present  efficiency  of  the  system,  the  length 
of  time  necessary  to  construct  the  same  de 
novOy  the  time  and  cost  needed  after  con- 
struction to  develop  such  new  system  to  the 
level  of  the  present  one  in  respect  to  busi- 
ness and  income,  and  the  added  net  incomes 
and  profits,  if  any,  which,  by  its  acquirement 
as  such  going  concern,  would  accrue  to  a 
purchaser  during  the  time  required  for  such 
new  construction,  and  for  such  development 
of  business  and  income.  We  think  this  in- 
struction should  be  given.  These  are  all 
proper  matters  for  consideration  "among 
other  things."  They  are  not  controlling. 
Their  weight  and  value  depend  upon  the  va- 
rying circumstances  of  eacn  particular  case. 
Of  course  a  plant,  as  such,  already  equipped 
for  business,  is  worth  more,  if  the  business 
be  a  profitable  one,  than  the  mere  cost  of 
construction. 

The  defendants'  request  10  should  also  be 
given.  It  asks,  in  effect,  that,  in  addition  to 
st  lecture  values  already  considered,  the  ap- 
praisers should  consider  all  the  franchises, 
rights,  and  privileges  now  held  by  the  Maine 
Water  Company  within  the  Kennebec  water 
district  and  Benton  and  Wlnslow,  and  allow 
just  compensation  for  them  as  such.  This 
valuation,  however,  must  be  made  with  ref- 
erence to  the  character  and  duration  of  the 
franchises.  So  far  as  appears,  they  are  not 
exclusive,  and  they  are  subiect  to  repeal. 
This  we  have  already  discussed.  A  franchise 
is  property,  and  it  has  value.  In  this  case 
the  franchises  have  value  in  themselves,  in- 
asmuch as  they  give  the  owner  the  privilege 
of  doing  what  is  called  a  "profitable  busi- 
ness." We  have  already  shown  that  the  ex- 
istence of  such  franchises  may  also  enhance 
the  value  of  the  plant  by  which  they  are  ex- 
ercised. It  should  be  remembered,  however, 
that  a  franchise  hajs  only  one  appraisable 
value,  and  care  should  be  taken  that  that 
value  is  appraised  only  once. 

The  defendants'  request  1 1  should  be  given 
in  this  case.  It  has  been  given  in  part  al- 
ready. It  is  that  the  value  of  a  franchise 
depends  upon  its  net  earning  power,  present 
and  prospective,  developed  and  capable  of  de- 
velopment, at  reasonable  rates ;  that  the  val- 
ue to  be  assessed  is  the  value  to  the  seller, 
and  not  to  the  buver;  and  that  "just  com- 
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pensation"  means  full  compcnsatioa  for  ev- 
erything or  element  of  value  taken.  Monon- 
gahela  Nav.  Co.  v.  United  States,  148  U.  S. 
312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep.  622.  The 
appraisal  must  be  made,  having  in  mind 
what  we  have  already  said  concerning  the 
character  and  duration  of  the  franchises  and 
the  reasonableness  of  rates.  While,  with 
these  limitations,  the  owner  is  entitled  to  re- 
ceive the  value  of  the  franchises,  having  ref- 
erence to  their  prospective  use  as  now  devd- 
oped,  and  to  the  future  development  of  tlieir 
use,  consideration  must  also  be  had  of  the 
fact  that  further  investment  may  be  neces- 
sary to  develop  the  use,  and  of  the  further 
fact  that  at  any  stage  of  development  the 
owner  of  the  franchise  will  be  entitled  to 
charge  only  reasonable  rates  under  tbe  con- 
ditions then  existing.  But  subject  to  such 
limitations,  we  think  it  should  be  said  that 
the  owner  is  entitled  to  any  appreciation  due 
to  natural  causes — such  as,  for  instance,  the 
growth  of  the  cities  or  towns  in  which  the 
plant  is  situated.  Cotting  v.  Kansas  City 
Stock-Yards  Co,  82  Fed.  850. 

Defendants'  request  12,  "that  the  fact  that 
tlie  franchises,  rights,  and  privileges  of  said 
Maine  Water  Company  are  to  be  taken  un- 
der this  act  in  no  respect  destroys  or  impair? 
their  value  to  said  water  company,  and  can- 
not diminish  or  affect  the  amount  to  be 
awarded  as  just  compensation  therefor,"  is 
approved,  and  the  instruction  should  be 
given. 

Subject  to  the  suggestions  we  have  made 
under  defendants*  request  11,  their  request 
13  is  approved,  and  the  insrtructi<»L  should  be 
given.  It  is  as  follows:  "That  in  estimat- 
ing said  franchises,  and  the  present  and  fu- 
ture net  earning  power  included  therein,  the 
appraisers  should  duly  weigh  the  nature  and 
extent  of  these  franchises,  rights,  and  privi- 
leges, whether  the  same  are  perpetual  or  oth- 
erwise; also,  so  far  as  proved,  the  rifhts  of 
the  Maine  Water  Ckwnpany  under  all  exist- 
ing contra/^ts,  and  the  value  thereof ;  the  ex- 
tent of  existing  business,  and  of  the  net  in- 
comes or  revenues  now  derived  or  derivable 
therefrom ;  the  existing  demand  for  new  and 
additional  services,  and  for  the  developnkent 
and  increase  of  said  business,  incomes,  and 
revenues;  the  past  and  probable  futoie 
growth  or  decay  of  the  territory  now  served, 
or  capable  of  being  served,  under  said  fran- 
chises, in  population,  in  wealth,  and  in  needs 
and  uses  for  water  to  be  supplied  by  some 
water  system ;  and  the  past  and  probable  fu- 
ture increase  or  decrease  in  said  net  incomes 
and  revenues  as  affected  by  these  or  other 
surrounding  conditions ;  also  the  fact  that  by 
said  taking  said  water  company  will  be 
wholly  and  forever  deprived  of  all  said  fran- 
chises, rights,  privileges,  earning  power,  in- 
comes, and  revenues,  and  that  it  is  the  duty 
of  said  appraisers  to  make,  in  their  sound 
judgment,  just  and  full  compensation  to  said 
water  company  for  all  the  same." 

Defendants'  request  14  is  as  follows: 
"That  the  true  measure  of  value,  under  the 
terms  of  this  act,  and  under  the  requirements 
of  the  Constitutions  of  this  state  and  of  tbe 
United  States,  is  just  and  full  compensadon 
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to  said  water  company  for  each  and  every 
thin^  of  value  of  which  it  is  to  be  deprived 
b^  this  taking;  that,  in  addition  to  the  spe- 
cial property  covered  by  request  4,  the  plant, 
property,  franchises,  rights,  and  privileges 
now  held  by  said  water  company  within  Bie 
territory  embraced  by  this  act  contain  dis- 
tinct elements  of  value — First,  as  an  ejsset; 
and,  second,  as  a  source  of  income,  having, 
or  not,  present  and  prospective  net  earning 
power;  that  by  the  taking  under  this  act 
said  water  company  will  be  deprived,  wholly 
and  forever,  both  of  said  asset  and  of  said 
source  of  income;  that  just  compensation  to 
said  company  for  what  is  thus  compulsorily 
taken  from  it  requires  that  the  sum  to  be 
awarded  as  a  substitute  therefor  shall  be  the 
full  equivalent  of  everything  taken,  both  in 
vaJue  as  an  asset,  and  in  net  earning  power, 
and  such  a  sum  as.  in  the  sound  judgment  of 
the  appraisers,  will  be  the  full  money  equiv- 
alent of  all  the  plant,  property,  franchises, 
rights,  and  privileges  aforesaid,  and  at  the 
same  time,  if  prudently  invested  at  fair  cur- 
rent rates  of  interest,  will  yield  to  said  com- 
pany the  same  net  incomes  and  revenues,  and 
for  the  same  term,  that  it  will  be  deprived 
of  by  this  taking :  the  net  earning  power,  in- 
comes, and  revenues  aforesaid  to  be  deter- 
mined under  reasonable  water  rates,  after 
due  allowance,  on  the  one  hand,  for  operat- 
ing expense  and  maintenance  or  deprecia- 
tion, and,  on  the  other  hand,  with  due  regard 
to  the  probable  future  increase  or  decrease 
thereof  under  all  conditions  affecting  the 
some." 

Some  portions  of  this  request  have  already 
been  considered  so  fully  that  it  is  unneces- 
sary to  repeat.  It  is  doubtless  true  that  the 
property  to  be  taken,  both  plant  and  fran- 
chises, are  to  be  appraised,  having  in  view 
their  value  as  property  in  itself,  and  their 
value  as  a  source  of  income.  The  phys- 
ical property  has  value  irrespective  of  the 
franchise,  and  the  franchise  without  refer- 
ence to  the  physical  property.  But  these  two 
kinds  of  value  practically  shade  into  each 
other.  Tlie  value  of  the  physical  property 
is  enhanced  by  the  existence  of  franchises 
which  make  it  usable.  The  value  of  fran- 
chises is  enhanced  by  the  existence  of  physi- 
cal property  by  which  they  may  be  profit- 
ably exercised.  There  are  these  items  of 
property,  but  only  one  entire  system.  There 
are  all  of  these  elements  of  value,  from  which 
is  to  be  estimated  the  value  of  the  entire 
property,  tangible  and  intangible,  as  a  whole. 
The  plaintiff  is  not  to  take  the  physical 
property  w^ithout  the  franchises,  nor  the 
franchises  without  the  physical  property.  It 
will  pay  one  gross  sum  as  an  entire  value, 
and  take  all  the  property.  The  consideration 
of  the  elements  will  be  useful  only  as  it  w^ill 
enable  the  appraisers  to  fix  the  just  compen- 
sation to  be  paid  for  the  entire  property  as 
a  whole. 

But  we  cannot  assent  to  the  proposition 
that  the  capitalization  of  income,  even  at 
reasonable  rates,  can  be  adopted  as  a  suffi- 
cient or  satisfactory  test  of  present  value. 
Such  a  capitalization  would  fix  at  the  pres- 
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ent  time  a  specific  value  which  would  con- 
tinue for  all  time  to  come,  as  a  fixed  and  un- 
varying source  of  income,  no  matter  how  con- 
ditions may  be  changed. 

Our  attention  has  been  called  to  no  case, 
resting  on  the  same  principles  as  this  one 
does,  where  the  capitalization  of  profits  has 
been  adopted  as  the  test  of  present  value, — 
certainly  not  in  this  country.  Take,  for  in- 
stance, the  case  of  Edinburgh  Street  Tram- 
tcuya  Co,  v.  Edinburgh  [1894]  A.  C.  456, 
cited  by  defendants.  It  does  not  support  the 
doctrine.  In  that  case  the  arbitrator  de- 
clined to  value  the  tramway  lines  by  capi- 
talizing the  rental,  and  upon  appeal  his  as- 
sessment was  affirmed,  and  the  appeal  dis- 
missed. It  was  held  that  the  statute  under 
which  the  proceedings  were  had  limited  the 
appraisal  to  construction  value,  which  the 
arbitrator  had  considered  in  the  light  of  the 
fact  that  the  tramways  were  then  success- 
fully constructed  and  in  complete  working 
condition ;  in  other  words,  that  the  company 
wa«  a  going  concern.  Lord  Watson,  in  the 
same  case,  at  page  475,  said  that  valuation 
by  rental  "is  not  a  satisfactory  method  in 
the  case  of  a  tramway  line  which  has  never 
been  let,  and  has  no  competing  line  within 
its  district."  How  much  importance  is  at- 
tributed to  the  last  suggestion,  is  not  stated. 
See  NaiiontU  Waterworks  Co.  v.  Kansas 
City,  27  L.  R.  A.  827,  10  C.  C.  A.  653,  27  U. 
S.  App.  165,  62  Fed.  853;  Nctcburyport  Wa- 
ter Co.  V.  Neioburyporty  168  Mass.  541,  47 
N.  E.  533.  If  the  franchises  were  exclusive, 
if  they  were  perpetual,  and  if  it  could  be 
known  that  wnat  are  reasonable  rates  now 
would  continue  to  be  reasonable,  there  would 
be  more  ground  for  sustaining  such  a  test. 
But  the  franchises  are  not  cKclusive.  Com- 
petition is  possible, — even,  as  the  event  has 
shown,  more  than  probable.  They  are  not 
perpetual,  but  may  be  repealed.  And  what 
may  be  reasonable  rates  at  any  given  time 
will  depend  upon  conditions  which  not  only 
may  vary,  but  are  likely  to  vary.  There- 
fore the  basis  for  capitalization  is  too  un- 
certain to  afford  a  satisfactory  test  of  val- 
ue. By  this  we  do  not  mean  to  say  that, 
while  not  a  test,  present  and  probable  fu- 
ture earnings  at  reasonable  rates  are  not 
properly  to  be  considered  in  determining 
value.  We  have  already  stated  that  they 
are. 

Defendants'  request  15  raises  no  new  ques- 
tion of  law.  It  is  sufficient  to  say  the  Con- 
stitution of  the  United  States  requires  that 
just  compensation  should  be  made  to  said 
water  company  for  all  its  property,  of  every 
nature,  taken  under  the  act  in  question,  at 
its  full  value,  not  to  the  taker,  but  to  the 
seller. 

To  conclude:  The  appraisers  should  be  in- 
structed to  receive  and  consider  all  evidence 
offered,  so  far  as  admissible  under  the  gen- 
eral rules  of  law,  which  is  pertinent  under 
the  rules  stated  in  these  requests,  so  far  as 
they  have  been  approved  by  this  court,  and 
as  limited  or  explained  in  this  opinion. 

So  ordered. 
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•B.  in  Uis  lifetime  made  and  deliv- 
ered to  plaintiff,  an  incorporated 
ebaritable     educational     institution, 

dependent  for  the  moat  part  upon  roluntary 
contrlbutlonB  for  its  support  (formed  under 
tiUe  3,  chap.  84,  Gen.  Stat.  1894).  hl«  prom- 
iMory  note,  by  which  he  promised  to  pay  It 
the  sum  of  $2,600  at  a  future  date;  the 
same  to  form,  by  Itself,  or  with  other  like 
contributions,  a  permanent  endowment  fund 
for  the  college.  Before  It  became  due,  B. 
died.  Plaintiff,  through  Its  board  of  direct- 
ors, by  resolution,  accepted  the  donatioo 
before  the  death  of  B. ;  and  in  reliance 
thereon,  and  upon  other  like  donations,  con- 
tinued its  work,  when  without  the  same  it 
would  have  been  necessary  to  suspend,  and 
abandon  the  purposes  for  which  It  was  Incor- 
porated. It  was  Induced  thereby  to  incur 
debts  and  obligatloiis,  and  to  solicit  sub- 
scriptions from  others,  all  of  which  was 
known  to  B.  Held,  that  the  promise  was 
sufficiently  supported  by  a  consideration,  was 
not  reroked  by  the  death  of  B.,  and  Is  ralid 
and  enforceable  against  his  estate. 

(February  18,  1908.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Freeborn  County 
directing  judgment  for  plaintiff  in  an  action 
brought  to  ^orce  payment  of  a  subscrip- 
tion.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Morgan  ft  MelsbeAf  for  appel- 
lants: 

The  instrument  in  question  was  a  complete 
and  independent  offer  to  make  a  gift,  and 
could  not  be  enlarged  or  extended  by  any 
act  of  the  plaintiff.  It  was  subject  to  with- 
drawal or  revocation  at  any  time  until  ex- 
ecuted, and  could  only  be  executed  by  pay- 
ment or  some  act  of  the  donor  in  furtherance 
or  execution  of  the  gift;  and  it  was  com- 
pletely annulled  and  revoked  by  the  death 
of  the  douor  before  the  time  fixed  for  fulfil- 
ment. 

Fink  V.  CoXy  18  Johns.  145,  9  Am.  Dec. 
191;  Schoonmaker  v.  Noosa,  17  Johns.  301; 
Pearson  v.  Pearson,  7  Johns.  26;  Ifohle  v. 
Smith,  2  Johns.  52,  3  Am.  Dec.  399 ;  Second 
Nat.  Bank  v.  Williams,  13  Mich.  282 ;  Simp- 
son Centenary  College  v.  Tuttle,  71  Iowa, 
696,  33  N.  W.  74 ;  Beatty  v.  Western  College, 
177  III.  280,  42  L.  R.  A.  797,  52  N.  E.  432; 
Pratt  V.  Baptist  Society,  93  111.  475,  34  Am. 
Rep.  187;  Beach  v.  First  M,  E.  Church,  96 
111.  177;  Hudson   v.    Oreen   Hill    Seminary 
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Corp.  113  111.  618;  Wesleyan  Seminary  r. 
Fisher,  4  Mich.  515;  Amherst  Academy  v. 
Cowls,  6  Pick.  427,  17  Am.  Dec  387;  Rob- 
erts V.  Cobb,  103  N.  Y,  600,  9  N.  E.  500; 
Johnston  v.  Wabash  College,  2  Ind.  555; 
Roche  T.  Roanoke  Classical  Seminary^  56 
Ind.  198 ;  Simpson  Centenary  College  v.  Bry- 
an, 50  Iowa,  293;  Vierling  v.  Horton,  27 
111.  App.  263;  Pryor  v.  Cain,  25  111-  292; 
Cottage  Street  M,  E,  Church  v.  Kendall,  121 
Mass.  528,  23  Am.  Rep.  286;  Kansae  City 
School  Dist.  V.  Sheidley,  138  Mo.  672,  sub 
nom.  Kansas  City  School  Dist.  v.  Stocking. 
37  L.  R.  A.  406,  40  S.  W.  666;  Spencer  v. 
Vance,  57  Mo.  429;  Tomlinson  v.  Ellison, 
104  Mo.  105,  16  S.  W.  201;  Brooks  v.  Otrea, 
112  Mo.  251,  19  S.  W.  723,  20  8.  W.  492: 
Koch  V.  Lay,  38  Mo.  147;  Steele  v.  Steele,  75 
Md.  477,  23  Atl.  959;  University  of  Des 
Moines  v.  Livingston,  57  Iowa,  307,  42  Am. 
Rep.  42,  10  N.  W.  738;  Methodist  Episcopal 
Church  V.  Garvey,  53  111.  401,  5  Am.  Rep. 
51;  Pitt  V.  Gentle,  49  Mo.  74;  Richelieu  Ho- 
tel Co.  V.  Inteniationai  Military  Encamp- 
ment Co,  140  III.  248,  29  N.  E.  1044:  Pope 
V.  Dodson,  58  III.  360;  Blanchard  v.  William' 
son,  70  m.  652;  1  Parsons,  Bills  &  Notes, 
202;  1  Parsons',  Contr.  377  et  seq.;  McClure 
v.  Wilson,  43  111.  356;  Kentucky  Baptist  Ed- 
ucation Soc.  V.  Carter,  72  111.  247. 

The  promissory  note  of  a  donor,  as  &  gift, 
is  a  mere  nedced,  revocable  promise,  without 
a  sufficient  valid  consideration,  and  creates 
no  obligation  on  the  part  of  the  maker  or 
his  representatives. 

Hall  V.  Howard,  Rice  L.  310,  33  Am.  Dec. 
115;  Simmons  v.  Cincinnati  8at\  Soc.  31 
Ohio  St.  457,  27  Am.  Rep.  .521;  Flint  v.  Pat- 
tee,  33  N.  H.  520,  66  Am.  Dec.  742 :  Parish 
V.  Stone,  14  Pick.  198, 25  Am.  Dec.  378 :  Hol- 
ley  V.  Adams,  16  Vt  206,  42  Am.  Dec  508: 
Priester  v.  Priesier,  Rich.  Eq.  Cas.  26,  23 
Am.  Dec.  191;  Shaw  v.  Camp,  160  III.  425. 
43  N.  E.  608;  Williams  v.  Forbes,  114  111. 
167,  28  N.  E.  463 ;  Richardson  v.  Richardson. 
148  III.  563,  26  L.  R.  A.  305,  36  N.  E.  608: 
Graves  v.  Safford,  41  111.  App.  659;  Sanborn 
v.  Sanborn,  65  N.  H.  172,  18  Atl.  233: 
Holmes  v.  Roper,  141  N.  Y.  64,  36  N.  E.  180: 
14  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1016. 
1017,  1030;  Tracy  v.  Alvord,  118  Cal.  654,  50 
Pac.  757;  Raymond  v.  Sellick,  10  Conn.  480: 
Carr  v.  Silloway,  111  Mass.  24;  Thresher  v. 
Dyer,  69  Conn.  404,  37  Atl.  979;  Curry  v, 
Potoer^,  70  N.  Y.  212,  26  .\m.  Rep.  577: 
Cloyes  v.  Cloyes,  36  Hun,  145 ;  Smith  v.  Kit- 
tridge,  21  Vt.  238;  Murphy  v.  Bordwell,  83 
Minn.  64,  52  L.  R.  A.  849,  85  N.  W.  915. 

A  note  of  a  drawer  is  not,  like  the  note  of 
a  third  person,  the  subject  of  a  gift :  it  is  a 
mere  promise,  and  can  no  more  be  recovered 
upon  as  a  gift  than  the  unwritten  promise 
of  Uie  donor. 

Voorhecs  v.  Combs,  33  N.  J.  L.  494 ;  Qam- 


NoTB. — For  other  oases  in  this  series  similar 
to  the  above,  holding  that  a  note  given  by  a 
man  in  his  lifetime  for  educational  purposes 
may  be  enforced  against  his  estate  after  his 
death,  see  Irwin  v.  Webater  (Ohio)  86  L.  R.  A. 
60  L.  R.  A. 


289,  and  School  Dist.  v.  Stocking  (Mo.)   37  L 
R.  A.  406. 

As  to  gifts  of  notes  by  subscrlptioa  or  other- 
wise generally,  see  Richardson  v.  Richardson 
(111.)   26  L.  K.  A.  805,  and  note. 
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mon  Theological  Seminary  v.  Rohbins,  128 
Ind.  85,  12  L.  R.  A.  506,  27  N.  E.  341;  Eger- 
ion  V.  Egerton,  17  N.  J.  Eq.  419;  Oano  v. 
IHsk,  43  Ohio  St.  462,  54  Am.  Rep.  819,  3 
JN.  E.  532;  Fenfield  v.  Thayer,  2  E.  D.  Smith, 
309. 

The  presumption  that  a  note  is  given  for 
a  consideration  fails  when  it  shows  upon  its 
fa<;e  that  it  is  intended  to  pass  a  sum  as  a 
^ift. 

Rice  V.  Rice,  68  Ala.  216;  1  Parsons, 
Contr.  6th  ed.  p.  454. 

Mr.  H.  O.  CarUon,  for  respondent: 

The  instrument  in  question  js  a  promise 
to  pay  upon  condition  that  the  payee  under- 
take the  obligation  stipulated  in  the  instru- 
ment. 

In  case  it  is  accepted  by  the  payee,  there 
are  certain  obligations  prescribed  which 
must  be  performed  by  the  payee. 

Amherst  Academy  v.  Cotcls,  6  Pick.  427, 
17  Am.  Dec.  387 ;  Williams  College  v.  Dan- 
forth,  12  Pick.  541;  Troy  Oonfwence  Acad- 
emy V.  Nelswi,  24  Vt.  189 ;  Ma4/ne  Cent,  Inst. 
V.  Haskell,  73  Me.  140:  Bamett  v.  Franklin 
College,  10  Ind,  App.  103,  37  N.  E.  427. 

The  acceptance  of  Mr.  Brown's  condition- 
al offer  constituted  a  promise  for  a  promise, 
and  made  a  valid  contract,  and  the  sussuming 
of  obligations  and  incurring  of  liabilities  in 
reliance  thereon  were  a  valid  consideration 
lor  Mr.  Brown's  promise, 

Simpson  Centenary  College  v.  Bryan,  60 
Iowa,  294;  Simpson  Centenary  College  v. 
Tuttle,  71  Iowa,  596,  33  N.  W.  74;  Cottage 
Street  M,  E.  Church  v.  KendaU  (Mass.)  16 
Am.  L.  Reg.  N.  S.  550. 

Where  the  subscription  is  coupled  with  a 
condition  or  request  to  be  performed  by  the 
payee,  and  the  payee  has  accepted  the  sub- 
scription so  conditioned,  or  has  complied 
with  the  conditions  upon  which  the  subscrip- 
tion is  made,  it  constitutes  a  promise  for  a 
promise,  and  the  instrument  is  held  valid. 

Helfensiein's  Estate,  77  Pa.  328,  18  Am. 
Hep.  449;  Bamett  v.  Franklin  College,  10 
Ind.  App.  103,  37  N.  E.  427;  Maine  Cent. 
Inst.  V.  Haskell,  73  Me.  140;  Troy  Confer- 
ence Academy  v.  Nelson,  24  Vt  189;  Am- 
herst Academy  v.  Cowls,  6  Pick.  433,  17  Am. 
Dec.  387 ;  Indies*  Collegiate  Inst.  v.  French, 
16  Gray,  196 ;  Williams  College  v.  Danforth, 
12  Pick.  541;  Collier  v.  Baptist  Education 
jSfoc.  8  B.  Mon.  68;  Cottage  Street  M.  E. 
Church  V.  Kendall  (Mass.)  16  Am.  L.  Reg. 
N.  S.  550;  24  Am.  &  Eng.  Enc.  Law,  1st  ed. 
326. 

Although  the  original  subscription  paper 
was  void  for  want  of  consideration,  yet,  if, 
relying  thereon,  the  promisee  had  properly 
expended  money  for  the  common  object,  or 
incurred  liabilities  upon  the  faith  thereof,  it 
might  recover. 

Barnes  v.*  Ferine,  12  N.  Y.  18;  Roberts  v. 
Cobb,  103  N.  Y.  600,  9  N.  E.  500;  Keuka  Col- 
lege V.  Ray,  167  N.  Y.  97,  60  N.  E.  325; 
Superior  Consol.  Land  Co.  v.  Bickford,  93 
Wis.  220,  67  N.  W.  45;  Cottage  Hospital  v. 
Merrill,  92  Iowa,  649,  61  N.  W.  490;  First 
Universalist  Church  v.  Fungs ^  126  Mich. 
670,  86  N.  W.  235;  Cottage  Street  M.  E. 
60  L.  R.  A. 


Church  V.  Kendall  (Mass.)  16  Am.  L.  R». 
N,  S.  550. 

The  accomplishment  of  the  objects  for 
which  the  subscription  is  made  is  a  consider- 
ation for  the  promise. 

Collier  v.  Baptist  Education  Soc.  8  B. 
Mon.  68;  Amherst  Academy  v.  Cowls,  6 
Pick.  427,  17  Am.  Dec.  387;  Troy  Conference 
Academy  v.  Nelson,  24  Vt.  194;  Irwin  v. 
Lombard  University,  56  Ohio  St.  9,  sub  nom. 
Incin  V.  Webster,  36  L.  R.  A.  239,  46  N.  E. 
63;  Bamett  v.  Franklin  College,  10  Ind. 
App.  103,  37  N.  E.  427;  Qarrigus  v.  Home 
Frontier  d  Foreign  Missionary  Soc.  3  Ind. 
App.  91,  28  N.  E.  1009. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  against  the  estate  of 
Horatio  D.  Brown,  deceased,  the  amount  of 
a  promissoiy  note  by  him  delivered  to  plain- 
tiff in  his  lifetime,  by  which  he  promised  to 
pay  plaintiff  the  sum  of  $2,500  for  the  pur- 
poses and  up)on  the  terms  and  conditions 
therein  specified.  Plaintiff  had  judgment  in 
the  court  below,  and  defendants,  heirs  of  the 
deceased,  appealed  from  an  order  denying 
their  motion  for  a  new  trial. 

The  facts  are  as  follows:  Plaintiff,  Al- 
bert Lea  College,  is  a  corporation  formed 
January  13,  1881,  under  and  pursuant  to  ti- 
tle 3,  chap.  34,  Gen.  Stat.  1894,  for  the  pur- 
pose of  conducting  a  college  for  the  educa- 
tion of  young  women,  with  power  to  estab- 
lish and  conduct  a  preparatory  or  academi- 
cal department,  on  principles  in  sympathy 
with  the  religious  t^chings  of  the  Presby- 
terian Church.  Soon  after  its  incorporation 
it  acquired  suitable  buildings  and  other 
property  for  its  accommodation,  and  has 
ever  since  carried  on  and  conducted  the  col- 
lege in  all  respects  as  required  by  law  and 
its  articles  of  association.  It  is  charitable 
in  its  nature,  and  not  conducted  for  a  pe- 
cuniary profit  to  its  members.  The  govern- 
ment of  its  affairs  has  been  at  all  times 
vested  in  a  board  of  trustees,  one  of  whom, 
from  the  organization  of  the  college  until 
his  death,  was  decedent,  Brown,  whose  efforts 
in  its  support  pecuniary,  and  otherwise, 
from  the  time  of  its  formation,  were  of  sub- 
stantial benefit,  and  contributed  much  to  its 
success.  On  May  23,  1901,  he  executed  and 
delivered  to  its  trustees  a  promissory  note, 
in  form  and  effect,  though  not  negotiable,  in 
the  following  language:  "On  or  before  one 
year  from  date,  for  value  rec'd,  I  promise  to 
pay  to  the  Albert  Lea  College  twenty-five 
hundred  dollars,  to  be  used  as  an  endow- 
ment,— either  as  a  separate  endowment,  or 
toward  a  larger  one.  The  income  to  be  used 
as  directed  by  the  board  of  trustees.  This 
does  not  draw  interest  either  before  or  after 
date."  Thereafter,  on  June  12th,  following 
the  delivery  of  the  note,  the  board  of  trus- 
tees accepted  the  same,  and,  to  that  end,  duly 
adopted  a  resolution  in  the  following  lan- 
guage: **Resolved,  that  the  board  of  trus- 
tees hereby  accept  the  donation  of  Hon.  H. 
D.  Brown  of  the  sum  of  $2,500  toward  an  en- 
dowment for  Albert  Lea  College,  and  the 
board    hereby    extends    to    Mr.    Brown    its 
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hearty  thanks  for  this  manifestation  of  his 
generosity,  which,  in  connection  with  his 
many  previous  contributions  of  time,  money, 
and  effort,  w^ill  make  possible  a  future  for 
Albert  Lea."  Decedent  was  duly  notified  of 
the  acceptance  by  a  copy  of  the  resolution 
being  transmitted  to  him.  On  August  3, 
1901,  subsequent  to  the  delivery  of  the  note 
and  its  acceptance  by  the  plaintiff.  Brown 
died,  but  prior  thereto  no  part  of  the  note 
had  ever  been  paid;  it  was  not  yet  due;  and 
the  trustees  presented  the  same  to  the  pro- 
bate court  having  jurisdiction  of  the  admin- 
istration of  his  estate  for  allowance.  From 
the  decision  of  that  court  an  appeal  was 
taken  to  the  district  court,  where,  after  trial 
without  a  jurj%  plaintiff  had  judgment.  The 
trial  court  found,  among  other  matters  of 
fact,  that,  in  addition  to  the  sums  of  money 
received  from  tuition  from  time  to  time,  it 
has  always  been  necessary  to  meet  the  ex- 
penses of  the  college,  to  a  large  degree,  by 
voluntary  donations  from  persons  charitably 
disposed,  who  were  interested  in  the  perpetu- 
ation of  the  college  and  the  accomplishment 
of  its  objects,  without  which  it  would  have 
been  obliged  to  abandon  the  purposes  for 
which  it  was  incorporated;  that  on  the  23d 
of  May,  1901,  the  trustees  deemed  it  neces- 
sary, for  the  relief  of  the  college  from  finan- 
cial embarrassment,  and  for  its  continued 
existence,  to  authorize  the  solicitation  of 
money  for  the  purpose  of  paying  outstanding 
indebtedness,  and  of  establishing  a  perma- 
nent endr)wment  fund  for  the  college;  that 
decedent,  being  a  member  of  the  board  of 
trustees,  and  an  active  supporter  of  the  col- 
lege, was  familiar  w^ith  its  condition,  and 
with  the  purposes  of  the  board  in  soliciting 
such  subscriptions,  and,  to  aid  and  assist 
this  object,  delivered  to  them  the  note  in 
question.  The  court  further  found  that  if 
the  said  Brown  and  others  had  not  contrib- 
uted to  the  support  of  the  college,  either 
toward  an  endowment  fund,  or  for  the  pay- 
ment of  its  debts,  it  would  have  been  neces- 
sary for  the  college  to  have  suspended  its 
work,  and  to  have  abandoned  the  objects  for 
which  it  was  incorporated,  all  of  which  was 
known  to  Brown  at  the  time  he  made  and 
delivered  the  note  in  question ;  that,  relying 
upon  this  subscription,  the  trustees  were  en- 
couraged to  continue,  and  have  since  then 
continued,  the  work  of  the  college,  solicited 
other  subscriptions,  and  expended  money  re- 
ceived therefrom  in  the  payment  of  teachers' 
wages  and  other  expenses  of  the  institution. 
Upon  these  facts  the  court  below  ordered 
judgment  for  plaintiff.  Three  questions  are 
presented  to  this  court:  (1)  Whether  cer- 
tain evidence  offered  by  plaintiff  for  the  pur- 
pose of  showing  a  consideration  for  the  exe- 
cution of  the  note  was  competent  and  admis- 
sible; (2)  whether  the  findings  of  the  trial 
court  in  the  respects  just  referred  to  are  sus- 
tained by  the  evidence:  and  (3)  whether, 
upon  the  whole  record,  the  note  upon  which 
the  action  iR  founded  was  a  valid  and  bind- 
ing obligation. 

1.  At  the  trial  plaintiff  offered  certain 
testimony  upon  which  it  relied  to  establish 
consideration  for  the  note.  This  testimony 
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tended  to  show  that  decedent  was  a  trustee 
of  the  college;  was  familiar  with  its  finan- 
cial condition,  and  its  inability  to  continue 
in  its  objects  without  voluntary  contribu- 
tions; that  without  such  contributions  it 
would  have  been  necessary  to  suspend;  and 
that  the  trustees  relied  upon  this  and  other 
like  contributions  in  the  further  prosecution 
of  the  work  of  the  college.  Defendants  as- 
sign U\e  admission  of  this  evidence,  which 
was  properly  objected  to  on  the  trial,  as  er- 
ror. Whether  this  error  is  well  assigned 
will  depend,  to  a  certain  extent,  upon  the  le- 
gal principles  applicable  to  executory  agree- 
ments of  this  character,  which  will  be  con- 
sidered in  connection  with  the  third  question. 
It  may  be  observed,  however,  in  passing, 
that,  generally  speaking,  evidence  to  show 
the  actual  consideration  of  a  written  con- 
tract, when  the  writing  does  not  fully  and 
distinctly  express  it,  is  always  admissible. 
The  note  given  by  Brown  does  not  express 
the  consideration  of  his  agreement  to  pay  the 
college  the  amount  of  money  there  men- 
tioned, any  further  than  the  words  ''for  val- 
ue rec'd"  may  be  said  to  disclose  it;  and  it 
was  clearly  competent,  in  view  of  the  fact 
that  the  principal  question  in  the  case  was 
whether  a  consideration  was  received  for  the 
note,  to  offer  any  evidence  which  would  tend 
to  prove  that  fact.  Bollcs  v.  Sachs,  37  Minn. 
316,  33  N.  W.  862;  Keuka  College  v.  i?«y. 
167  N.  Y.  96,  60  N.  E.  325 ;  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  766. 

2.  As  to  the  second  proposition,  namely, 
that  the  findings  of  the  trial  court  are  not 
sustained  by  the  evidence,  we  have  only  to 
say  that  the  record  has  been  very  carefully 
examined,  and,  though  the  evidence  is  not 
so  clear  and  specific  in  some  respects  as 
might  be  desired,  we  regard  it  as  sufficient 
to  sustain  them.  And  we  pass  to  the  princi- 
pal question, — whether,  upon  the  facts  as 
found,  in  the  light  of  the  evidence  as  it  ap- 
pears in  the  record,  the  note  in  question  is 
valid  and  enforceable  against  the  estate  of 
decedent.  It  was  a  promise  to  donate  or 
give  the  amount  stated  in  the  note  at  a  fu- 
ture day,  but  before  the  time  for  its  perform- 
ance the  promisor  died,  and  the  question  pre- 
sented is  whether  his  death  revoked  the 
promise.  The  contention  of  appellant  is 
that  the  note  was  a  complete  and  independ- 
ent offer  to  make  a  gift,  and  could  not  be 
enlarged  or  extended  by  any  act  of  the  plain- 
tiff, by  resolution  of  acceptance  or  other- 
wise; thai  it  was  subject  to  withdrawal  or 
revocation  at  any  time  until  executed,  and 
could  only  be  executed  by  payment,  or  by 
some  act  of  the  donor  in  furtherance  or  exe- 
cution of  the  gift ;  and  that  it  w^as  complete- 
ly annulled  and  revoked  by  the  death  of  the 
donor  before  the  time  fixed  for  its  fulfilmenu 

3.  The  question  as  to  the  validity  of  exec- 
utory  agreements  or  contracts  of  the  charac- 
ter of  that  here  involved  has  often  been  be- 
fore the  courts,  from  the  earliest  period  of 
reported  cases  to  the  present  time.  In  the 
earlier  cases  such  agreements  were  almost 
uniformly  held  invalid,  for  want  of  a  suffi- 
cient consideration  to  support  them.  Ther 
were  treated  as  mere  naked  promises  of  a 
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future  gift,  and  subject  to  revocation,  either 
by  refusal  to  perform,  or  by  the  death  of  the 
promisor.  But  by  some  of  the  later  author- 
ities a  very  different  view  has  been  taken, 
and  such  contracts  have  been  sustained  upon 
broad  and  substantial  grounds.  Several  dis- 
tinct phases  of  the  question  are  presented  by 
the  authorities,  which  are  summed  up  in  a 
note  to  Cottage  Street  M,  E.  Church  v.  Ken- 
dall (Mass.)  16  Am.  L.  Reg.  N.  S.  548.  In 
most  of  the  earlier  reported  cases  such  prom- 
ises were  held  void  for  want  of  a  considera- 
tion,— i.  6.,  a  pecuniary  consideration  mov- 
ing to  the  promisor, — and  this  without  re- 
gard to  whether  the  promisee  had  expended 
money  or  incurred  liabilities  in  reliance 
upon  the  promise.  It  is  held  in  other  cases 
that,  where  several  persons  sign  a  subscrip- 
tion paper  by  which  they  agree  to  pay  a 
specified  amount  for  a  common  public  pur- 
pose, the  promise  of  each  is  a  consideration 
for  the  promise  of  the  others,  and  the  payee 
may  enforce  the  promise  against  each  and 
all.  This  class  of  cases  can  have  no  apj)li- 
cation  to  that  at  bar,  for  here  the  promise 
was  by  Brown  alone,  and  was  not  induced 
by^  nor  dependent  upon,  the  promise  of  any 
other  person  or  persons.  Still  another  class 
of  cases,  to  which  this  case  may  properly  be 
said  to  belong,  holds  that,  though  no  consid- 
eration passed  to  the  promisor  at  the  time  of 
his  promise,  yet  if,  relying  thereon,  the 
promisee  incurred  liabilities  or  expended 
money  in  furtherance  of  the  purposes  of  the 
subscription,  or  assumed  and  became  respon- 
sible for  the  performance  of  the  conditions 
imposed  by  the  donor,  the  promise  is  valid 
and  enforceable.  The  liabilities  incurred  in 
reliance  upon  the  promise,  and  the  obliga- 
tions assumed  by  its  acceptance,  are  treated 
as  a  suflficient  consideration  to  support  the 
contract.  The  cases  we  have  referred  to  in- 
volved donations  or  subscriptions  to  charita- 
ble, religious,  or  educational  institutions, 
and  disclose  a  very  decided  conflict  of  au- 
thority upon  the  question.  They  are  cited  in 
the  note  to  Cottage  Street  M.  E.  Church  v. 
Kendall  (Mass.)  16  Am.  L.  Reg.  X.  S.  648. 
One  of  the  first  cases  to  depart  from  the 
earlier  decisions,  which  held  strictly  to  the 
necessity  of  a  pecuniary  consideration  mov- 
ing to  the  promisor,  is  Collier  v.  Baptist  Ed- 
ucation 8oc.  8  B.  Mon.  68.  In  that  case  a 
promissory  note  was  given,  whereby  the 
maker  promised  and  agreed  to  pay  the  Ken- 
tucky Baptist  Educational  Society  the  sum 
of  $250,  to  further  the  interests  and  aid  in 
the  payment  of  the  expenses  of  its  manage- 
ment. The  maker  refused  to  pay  the  note 
•when  due,  and  an  action  was  brought  against 
him  to  recover  thereon.  There  was  no  pe- 
cuniary consideration  moving  to  him,  nor 
does  it  appear  that  the  society  to  which  it 
was  given  ever  incurred  any  debts  or  obliga- 
tions upon  the  strength  of  it;  but  the  court 
held  the  maker  of  the  note  liable,  on  the 
ground  that  as  the  charter  of  the  society  au- 
thorized it  to  accept  and  receive  such  dona* 
lions  and  gifts,  and  it  was  required,  under 
the  law,  to  carry  out  the  directions  of  donor, 
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a  sufficient  consideration  was  shown.  A 
well-oonsidered  case  (also  a  departure  from 
the  old  rule)  is  Troy  Conference  Academy 
V.  Nelson,  24  Vt.  189.  In  that  case  defend- 
ant, with  others,  signed  a  subscription  pa- 
per, thereby  promising  to  pay  to  the  trus- 
tees of  the  academy  the  sum  of  $100  for  the 
purpose  of  enabling  them  to  pay  its  debts, 
provided  the  sum  of  $20,000  was  subscribed 
for  the  same  purpose  by  a  certain  date.  This 
amount  was  fully  subscribed.  Defendant 
paid  one  half  of  his  subscription,  but  refused 
to  pay  the  balance.  The  court  held  that  the 
obligations  imposed  upon  and  assumed  by 
the  trustees  of  the  academy  to  make  appli- 
cation of  the  money  as  directed  by  the  sub- 
scribers to  the  fund  so  consummated  the  con- 
tract that  defendant  could  not  avoid  pay- 
ment on  the  ground  that  there  was  no  con- 
sideration for  his  promise,  and  that,  whether 
the  relation  each  subscriber  bore  to  the 
other,  or  the  relation  each  bore  to  the  acad- 
emy itself,  be  considered,  defendant  was  es- 
topped from  denying  the  obligation  of  the 
contract.  It  will  be  observed  in  that  case 
that  the  executory  promise  of  defendant  was 
for  the  purpose  of  raising  a  fund  to  dis- 
charge a  past-due  indebtedness  of  the  acade- 
my, and  nothing  appears  to  have  been  done 
by  the  officers  in  reliance  on  the  promise. 
In  the  case  of  Amherst  Academy  v.  Cowls,  6- 
Pick.  427,  17  Am.  Dec.  387,  the  court  held 
a  promissory  note  by  defendant,  by  which  he 
agreed  to  pay  plaintiff,  an  educational  insti- 
tution, a  sum  of  money  to  further  its  ob- 
jects and  purposes, — t'iar.,  to  educate  in- 
digent young  men  of  promising  talents, 
and  hopeful  piety, — valid  and  enforceable, 
though  it  does  not  appear  that  any  particu- 
lar obligations  were  contracted  by  the  offi- 
cers of  the  institution  on  the  faith  of  the 
promise.  The  court  said:  "Was  there  a 
consideration  for  this  note?  In  one  sense, 
there  was  not,  that  is,  the  promisor  received 
nothing  from  the  payees  [at  the  time  it  was 
given]  which  was  of  a  pecuniary  value ;  but 
it  is  quite  sufficient  to  create  a  consideration 
that  the  other  party,  the  payee,  should  have 
assumed  an  obligation  in  consequence  of  re- 
ceiving the  note,  which  he  was  compellable, 
either  at  law  or  equity,  to  perform,  unless 
the  promisor  should  be  able  to  show,  when 
sued,  that  the  payee  had  refused,  or  was  un- 
able, or  had  unreasonably  neglected  to  per- 
form the  engagement  on  his  part,  in  which, 
case  a  defense  might  be  raised  on  the 
ground  of  a  failure  of  the  consideration." 
The  case  of  Irwin  v.  Lombard  University,  56 
Ohio  St.  9,  »uh  nom.  Irwin  v.  Webster,  36  L. 
R.  A.  239,  46  N.  E.  63,  sustains  the  validity 
of  an  executory  agreement  similar  to  that 
involved  in  the  case  at  bar.  The  court  there 
said,  in  part:  "The  general  course  of  deci- 
sions is  favorable  to  the  binding  obligation 
of  such  promises.  They  have  been  influenced, 
not  only  by  such  reasons  as  those  already 
stated,  but  in  some  cases,  at  least,  by  state 
policy,  as  indicated  by  constitutional  and 
statutory  provisions.  The  policy  of  this^ 
state,  as  so  indicated,  is  promotive  of  educa* 
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tion,  religion,  and  philanthropy.     In  addi- 
tion to  the  declarations  of  the  Constitution 
upon  the  subject,  the  policy  of  the  state  is 
indicated    by    numerous    legislative    enact- 
ments providing  for  the  incorporation  of  col- 
leges,  churches,   and   other   institutions   of 
philanthropy,  which  are  intended  to  be  per- 
petual, and  which,  not  only  for  their  estab- 
lishment,   but   for    their    perpetual    main- 
tenance, are  authorized  to  receive  contribu- 
tions from  those  who  are  in  sympathy  with 
their  purpose  and  methods, — the  only  source 
from  which,  in  view  of  their  nature,  their 
support    can    be    derived.     Looking   to   the 
plainly  declared  purpose  of  the  law-making 
department,  promises  made  with  a  view  to 
discliarging  the  debts  of  such  institutions,  to 
providing  the  means  for  the  employment  of 
teachers,  to  establish  endowment  funds   to 
give  them  greater   stability  and  efficiency, 
and  whatever  may  be  necessary  or  helpful  to 
accomplish  their  purpose  or  secure  their  per- 
manency, must  be  held  valid.     A  view  which 
omits  considerations  of  this  character  is  too 
narrow  to  be  technically  correct.     It  is  not 
contemplated  by  the  parties,  nor  is  it  re- 
quired by  the  law,  that  in  cases  of  this  char- 
acter the  institution  shall  have  done  a  par- 
ticular thing  in  reliance  upon  a  particular 
promise.     .     .     .     All  promisors  understand 
that  the  proceeds  of  their  promises  will  be 
mingled   with   prior   and   subsequent  dona- 
tions, and  together  constitute  the  financial 
support  of  the  enterprise."    And  the  accom- 
plishment of  the  purposes  of  the  enterprise, 
and  the  binding  obligation  to  devote  contri- 
butions to  the  purposes  intended  by  the  do- 
nors, was  held  a  sufficient  consideration  to 
support  the  promise.     Some  of  the  cases  go 
so  far  as  to  spell  out  a  consideration  by  im- 
plication.    Maine  Cent.  In^t.  v.  Haskell,  73 
Me.  140.     In  that  case  the  promised  gift  or 
donation  was  for  the  purpose  of  aiding  in 
the  erection  of  a  school  building,  and  the 
promisor  died  before  the  time  for  its  per- 
formance.    His  executors  defended  in  an  ac- 
tion to  recover  upon  his  promise,  upon  the 
ground    that  it  was   without   consideration 
and  void.     But  the  court  held  that,  as  the 
trustees  of  the  donee  had  accepted  the  dona- 
tion, and  entered  upon  the  work  of  construct- 
ing the  building,  there  was  a  sufficient  con- 
sideration, and  the  estate  was  held   liable. 
The  court  said :     It  is  true  that  no  consider- 
ation  was  actually  received  by  the  donor, 
"but  one  is  plainly  implied,  if  not  expressed, 
from  the  language  used.     The  promise  was 
of  money  for  a  specified  purpose,  *to  make  up 
a  building  fund  for  said  institution.'    .    .    . 
It  is  not,  of  course,  binding  upon  the  prom- 
isor until  accepted  by  the  promisee,  and  may, 
up  to  that  time,  be  considered  as  a  revocable 
promise.     But  when  so  accepted,  and  much 
more  when  the  execution  of  the  trust  has 
been  entered   upon, — when  money  has  been 
expended  in  carrying  out  the  purpose  con- 
templated,— it  becomes  a  completed  contract, 
binding  upon  both  parties;   the  promise  to 
pay,  and  at  least  the  implied  promise  to  ex- 
ecute, each    being  a   consideration   for    the 
other." 
60  L.  R.  A. 


Many  of  the  authorities  cited  by  appel- 
lants sustain  and  support  their  position,  but 
we  prefer  not  to  follow  them.  They  applv 
with  too  much  strictness  the  general  princi- 
ples of  law  applicable  tx>  ordinary  contracts. 
— ^usual  and  everyday  business  transactions, 
—-where  a  substantial  pecuniary  considera- 
tion or  benefit  to  each  of  the  parties  is  the 
obj^t  they  have  in  view  in  entering  into 
contracts.  A  legal  consideration  does  not 
necessarily  mean  a  pecuniary  gain,  and  it  is 
not  essential  to  the  validity  of  a  contract 
that  a  benefit  or  gain  of  such  a  nature  move 
to  the  person  assuming  an  obligation.  It  is 
sufficient  if  any  advantage  or  benefit  result 
to  him,  or  any  detriment  or  injury  to  the 
other  party,  by  his  failure  to  keep  his  agree- 
ment. 6  Am.  A  Eng.  Enc.  Law,  2d  ed.  677 
et  acq.  In  the  case  at  bar  the  trustees,  upon 
the  delivery  of  the  note  to  them,  expressly 
accepted  the  same,  and  thereby  assumed  the 
obligations  imposed  by  the  terms  of  the 
promise;  and  upon  the  strength  of  this 
promise,  and  others,  were  enabled  to  con- 
tinue the  purposes  of  the  college,  when,  with- 
out it,  it  would  have  been  necessary  that 
they  suspend  operations  and  dissolve  the 
corporation.  As  already  stated,  plaintiff 
was  incorporated  as  an  educational  institu- 
tion, and  depended  for  its  support,  and  to 
enable  it  to  carry  out  its  purposes,  upon  do- 
nations of  philanthropists,  and  other  charit- 
ably disposed  persons.  Such  institutions  are 
expressly  authorized,  under  the  provisions  of 
the  statute  under  which  plaintiff  was  incor- 
porated, to  accept  and  receive  such  dona- 
tions, and  may  be  compelled  and  required  by 
the  courts  to  carry  out  faithfully  the  pur- 
poses of  a  particular  donation.  Money  con- 
tributed to  it  for  the  purpose  of  an  endow- 
ment fund  may  not  be  diverted  from  that 
purpose,  and  its  application  may  be  com- 
pelled by  proper  judicial  proceedings.  Many 
of  the  colleges  of  the  present  day  depend  al- 
most wholly  upon  voluntary  contributions 
for  their  support,  and  philanthropists  who 
contribute  thereto  are  impelled  to  do  so  by 
their  sentiments  of  charity,  benevolence,  and 
good  will ;  and  the  opportunity  amply  repays 
the  outlay,  and  to  them  is  far  greater  than 
any  considerations  of  a  pecuniary  nature. 

The  question  whether  the  evidence  n*- 
ceived  by  the  trial  court  over  defendants^  ob- 
jection, before  adverted  to,  was  admissible, 
must  be  determined  in  the  light  of  these  con- 
siderations and  the  authorities  cited.  We 
have  no  difficulty  in  holding  that  a  sufficient 
consideration  is  shown  to  support  the  agree- 
ment. It  is  true  that  the  promise  was  to 
contribute  the  sum  of  $2,500  toward  an  en- 
dowment fund  for  the  college  and  that 
the  amount  if  paid,  could  not,  as  suj*- 
gested  by  appellants,  be  diverted  by  the  trus- 
tees from  that  purpose.  It  could  not  be 
used  in  the  payment  of  expenses.  But  the 
note  expressly  provided  that  the  proceeds 
therefrom  should  be  disposed  of  as  the  trus- 
tees should  from  time  to  time  determine. 

The  order  appealed  from  is  affirmed. 
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*1.     Kxcept    for    the    benefit    and    im- 
proirement     of     l&Is     own     premise*, 

or  for  his  own  beneficial  nse,  the  owner  of 
land  has  no  rli^bt  to  drain,  collect,  or  divert 
percolating  waters  thereon,  when  such  ajcts 
will  destroy  or  mAterlally  Injure  the  spring 
of  another  person,  the  waters  of  which 
spring  are  used  by  the  general  public  for 
domestic  purposes.  He  must  not  drain,  col- 
lect, or  divert  such  waters  for  the  sole  pur- 
pose of  wasting  them. 
2.  An  action  may  be  maintained  by  an 
injured  party  to  restrain  and  prohibit  such 
w«ste. 

(February  27,  1903.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Washington  County 
refusing  to  grant  a  motion  for  new  trial 
after  verdict  in  favor  of  defendant  in  an  ac- 
tion brought  to  restrain  interference  witb 
percolating  waters.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  N.  Searles,  for  appellant: 

The  doctrine  of  reasonable  use  qualifies  the 
•otherwise  absolute  right  of  an  owner  to  dis- 
pose of  percolating  water. 

The  question  is  not  whether  he  acts  ma- 
liciously, but,  Is  he  making  a  reasonable  user 
of  his  property  rights  in  view  of  the  conse- 
quences to  his  neighbor  or  the  public? 

O'Brien  v.  8t.  Paul,  25  Minn.  336,  33  Am. 
Rep.  470;  Hogenson  v.  8t,  Paul,  M,  d  M,  R, 
•Co,  31  Minn.  224,  17  N.  W.  374;  Olson  v.  Bt, 
Paul,  M,  d  M,  R.  Co,  38  Minn.  419,  37  N. 
W.  953;  Jordan  v.  St,  Paul,  M,  d  M,  R,  Co. 
42  Minn.  172,  6  L.  R.  A.  573,  43  N.  W.  849; 
Brovm  v.  Winona  8.  W.  R,  Co,  53  Minn.  259, 
56  N.  W.  123;  8heehan  v.  Flijnn,  69  Minn. 
436,  26  L.  R.  A.  632,  61  N.  W.  462;  Basseit 
V.  8ali8bury  Mfg.  Co.  43  N.  H.  569,  82  Am. 
Dec,  179 ;  Forhell  v.  New  York,  47  App.  Div. 
371,  61  X.  Y.  Supp.  1005;  Swett  v.  CuttSy  50 
N.  H.  439,  9  Am.  Rep.  278. 

Defendant's  excavation  does  already,  and, 
if  continued  as  threatened,  will,  increasingly 
lower  the  height  of  the  surface  of  a  surface 
.stream  by  withdrawing  water  therefrom 
•after  it  has  reached  the  stream;  and  this 
•cannot  be  done  by  percolation. 

Delhi  V,  Youmana,  50  Barb.  316,  45  N.  Y. 
362,  6  Am.  Rep.  100;  Pixley  v.  Clark,  35  N. 
Y.  520,  91  Am.  Dec.  72;  Bassett  v.  8alishury 
Mfg.  Co.  43  N.  H.  469,  82  Am.  Dec.  179; 
Chesley  v.  King,  74  Me.  164,  43  Am.  Rep. 
569;  /FAna  Mills  v.  Brookline,  127  Mass.  69; 

^Headnotes  by  Collins,  J. 


Chrand  Junction  Canal  Co,  v.  8hugar,  L.  R. 

6  Ch.  483;  Emporia  v.  8oden,  25  Kan.  608, 
37  Am.  Rep.  265;  Smith  v.  Brooklyn,  18 
App.  Div.  340,  46  N.  Y.  Supp.  141,  32  App. 
Div.  267,  52  N.  Y.  Supp.  983. 

Messrs,  J.  N.  Oaatle  and  J.  O.  Netha- 
way,  for  respondent: 

The  facts  that  plaintiff  is  a  corporation 
engaged  in  supplying  the  city  of  Stillwater 
with  water,  and  that  it  is  bound  by  contract 
so  to  do,  and  has  expended  large  sums  of 
money  to  erect  a  plant,  do  not  give  it  any 
greater  or  additional  rights  to  the  aid  of  the 
court  than  any  person  using  the  water  for 
domestic  and  private  purposes. 

Emporia  v.  8oden,  25  Kan.  588,  37  Am. 
Rep.  265 ;  Acguackanonk  Water  Co.  v.  Wat- 
son, 29  N.  J.  Eq.  366;  Merrick  Water  Co.  v. 
Brooklyn,  32  App.  Div.  454,  63  N.  Y.  Supp. 
10. 

The  water  company  has  no  rieht  to  re- 
strain the  defendant  from  doing  tnat  which 
he  lawfully  might  do  on  his  premises,  to 
wit,  excavate  and  seek  for  water. 

Acton  V.  Blundell,  12  Mees.  &  W.  324; 
Dickinson  v.  Grand  Junction  Canal  Co.  9 
Eng.  L.  &  Eq.  613;  Chasemore  v.  Richards, 

7  H.  L.  Cas.  348 ;  Hanson  v.  McCue,  42  Cal. 
303,  10  Am.  Rep.  299 ;  Southern  P.  R.  Co.  v. 
Dufour,  96  Cal.  616,  19  L.  R,  A.  92,  30  Pac. 
783 ;  Roath  v.  Driscoll,  20  Conn.  633,  52  Am. 
Dec.  352;  Brotcn  v.  lllius,  27  Conn.  84,  71 
Am.  Dec.  49 ;  Metcalf  v.  Nelson,  8  S.  D.  87, 
66  N.  W.  911;  Deadtcood  C.  R,  Co,  v.  Bark- 
er, 14  S.  D.  558,  86  N.  W.  619;  New  Albany 
d  8,  R.  Co.  V.  Peterson,' H  Ind.  112,  77  Am. 
Dec.  60;  Taylor  v.  Fickas,  64  Ind.  167,  31 
Am.  Rep.  114;  Chase  v.  8ilverstone,  62  Me. 
175,  16  Am.  Rep.  419;  Oreenleaf  y.  Francis, 
18  Pick.  117;  Davis  v.  Spaulding,  157  Mass. 
431,  19  L.  R.  A.  102,  32  N.  E.  650;  Wilson 
V.  New  Bedford,  108  Mass.  261,  11  Am.  Rep. 
352;  Mosier  v.  Caldwell,  7.  Nev.  363;  Ocean 
Orove  Camp  Meeting  Asso,  v.  Ashury  Park, 
40  N.  J.  Eq.  447,  3  Ati.  168;  Bassett  v.  Salis- 
bury Mfg.  Co.  43  N.  H.  569,  82  Am.  Dec.  179; 
8u>ett  V.  Cutts,  60  N.  H.  439,  9  Am.  Rep. 
276;  Delhi  v.  Youmans,  45  N.  Y.  362,  6 
Am.  Rep.  100;  Bliss  v.  Oreeley,  46  N.  Y.  671, 
6  Am.  Rep.  167;  Phelps  v.  Nowlen,  72  N.  Y. 
39,  28  Am.  Rep.  93 ;  Bloodgood  v.  Ayers,  108 
X.  Y.  400,  15  N.  E.  433 ;  Frazier  v.  Brown, 
12  Ohio  St.  294;  Elster  v.  Springfield,  49 
Ohio  St.  82,  30  N.  E.  274 ;  Taylor  v.  Welch, 
6  Or.  198;  Wheatley  v,  Baugh,  25  Pa.  528, 
04  Am.  Dec.  721;  Haldeman  v.  Bruckhari, 
45  Pa.  514,  84  Am.  Dec.  511;  Coleman  v. 
Chadwich,  80  Pa.  81,  21  Am.  Rep.  93;  Trout 
v.  McDonald,  83  Pa.  136;  Lybe*s  Appeal,  106 
Pa.  626,  61  Am.  Rep.  542;  Williams  v.  La- 
dew,  161  Pa.  283,  29  Atl.  64;  Buffum  v. 
Harris,  5  R.  I.  243;  Crescent  Min.  Co.  v. 
Silver  King  Min.  Co.  17  Utah,  444,  54  Pac. 


Note. — For  right  In  subterranean  waters,  see 
nlsot  In  this  series,  Southern  P.  R.  Co.  v.  Du- 
four  (Cal.)  19  L.  R.  A.  92,  and  note;  Willis  v. 
Perry  (Iowa)  26  L.  R.  A.  124.  and  note;  Tam- 
pa Waterworks  Co.  v.  Cllne  (Fla.)  33  L.  R.  A. 
376 ;  Wheelock  v.  Jacobs  (Vt.)  43  L.  R.  A.  105 ; 
Smith  V.  Brooklyn  (N.  Y.)  45  L.  R.  A.  664: 
Vlneland  Irrlg.  DIst.  v.  Azusa  Irrlg.  Co.  (Cal.) 
46  L.  R.  A.  820;  Forbell  v.  New  York  (N.  Y.) 
60  L.  R.  A. 


51  L.  R.   A.   695.   and  Herrlman  Irrlg.   Co.  v. 
Butterfield  Min.  Co.  (Utah)  51  L.  R.  A.  930. 

As  to  appropriation  of  percolating  waters, 
see.  In  this  series.  Sullivan  v.  Northern  Spy 
Min.  Co.  (Utah)  ^0  L.  R.  A.  186,  and  note; 
Bruening  v.  Dorr  (Colo.)  35  L.  R.  A.  640.  and 
Willow  Creek  Irrlg.  Co.  v.  Mlchaelsen  (Utah) 
51  L.  R.  A.  280. 
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244;  Willoto  Creek  Irrig.  Co.  v.  Miohaelson, 
21  Utah,  248,  51  L.  R.  A.  280,  60  Paxj.  943; 
Chat  field  v.  Wilson,  28  Vt.  49;  Wheelock  v. 
Jacobs,  70  Vt.  162,  43  L.  R.  A.  106,  40  Atl. 
41. 

The  importance  of  the  ascertainability  of 
the  presence  and  location  of  an  underground 
stream  in  order  that  it  may  escape  being 
classed  with  percolating  waters  is  empha- 
sized in  many  cases. 

Williania  v.  Ladetc,  161  Pa.  283,  29  Atl. 
54;  Lyhe's  Appeal,  106  Pa.  626,  51  Am.  Rep. 
542;  Haldeman  v.  Bruckhart,  45  Pa.  514,  84 
Am.  Dec.  511;  Cliascmore  v.  Richards,  7  H. 
L.  Cas.  349;  Euart  v.  Belfast  Poor-Law 
Guardians,  Jr.  L.  R.  9  Eq.  172;  Black  v.  Bal- 
lyrncna  Ticp.  Jr.  L.  R.  17  Eq.  450;  Taylor  v. 
Welch,  6  Or.  109;  Dickitison  v.  Grand  Junc- 
tion Canal  Co.  7  Exch.  282 ;  Saddler  v.  Lee, 
66  Ga.  45,  42  Am.  Rep.  62;  Whetstone  v. 
Bowser,  29  Pa.  60 ;  Collins  v.  Chartiers  Val- 
ley Gas  Co.  131  Pa.  143,  6  L.  R.  A.  280,  18 
Atl.  1012;  Crescent  Min.  Co.  v.  Silver  King 
Min.  Co.  17  Utali,  444,  54  Pac.  244 ;  Hosier 
V.  Caldwell,  7  Nev.  363 ;  Strait  v.  Broum,  16 
Nev.  317,  40  Am.  Rep.  497;  Roath  v.  Dris- 
ooll,  20  Conn.  533,  52  Am.  Dec.  352. 

Underground  streams  with  well-defined 
channels  will  be  treated  as  percolating 
waters  if  their  existence  and  location  are 
unknown  and  not  reasonably  ascertainable. 
•  JIaldeman  v.  Bruckhart,  45  Pa.  514,  84 
Am.  Dec.  511;  Williams  v.  Ladew,  161  Pa. 
283,  29  Atl.  54;  (freenoastle  y.  Hazelett,23 
Ind.  189;  Ellis  v.  Duncan,  21  Barb.  230; 
Taylor  v.  Welch,  6  Or.  199 ;  Case  v.  Hoffman, 
100  Wis.  314,  44  L.  R.  A.  728,  72  N.  W.  390, 
74  N.  W.  220.  75  N.  W.  945;  Chase  v.  Silver- 
stone,  62  Me.  175,  16  Am.  Rep.  419. 

The  mere  fact  that  underground  water 
flows  in  a  definite  direction  does  not  prevent 
it  from  being  percolating  water. 

Gould  V.  Eaton,  111  Cal.  639,  44  Pae.  319; 
Hanson  v.  McCue,  42  Cal.  303,  10  Am.  Rep. 
299;  Meicalf  v.  Nelson,  8  S.  D.  87,  65  N.  W. 
911 ;  Elstcr  v.  Springfield,  49  Ohio  St.  82,  30 
N.  E.  274 ;  Ocean  Grove  Camp  Meeting  Asso, 
V.  Ashury  Park,  40  N.  J.  Eq.  447,  3  Atl.  168; 
Springfield  Waterworks  Co.  v.  Jenkins,  62 
Mo.  App.  74 ;  Bruening  v.  Door,  23  Colo.  195, 
35  L.  R.  A.  640,  47  Pac.  290;  Kinnaird  v. 
Standard  Oil  Co.  89  Ky.  468,  7  L.  R.  A.  451, 
12  S.  W.  938. 

That  the  acts  of  the  defendant  in  excava- 
ting upon  his  land  were  done  maliciously, 
and  for  the  purpose  of  destroying  the  plain- 
tiff's spring  on  this  land,  is  immaterial. 

Chatficld  v.  Wilson,  28  Vt  49;  South 
Royalton  Bank  v.  Suffolk  Bank,  27  Vt.  505; 
Pickard  v.  Collins,  23  Barb.  444 :  Clinton  v. 
Myers,  40  N.  Y.  511,  7  Am.  Rep.  373;  Phelps 
v.  Notrlen,  72  N.  Y.  39,  28  Am.  Rep.  93; 
Delhi  v.  Youmans,  50  Barb.  320;  Frazier  v. 
Brovni,  12  Ohio  St.  294;  Jenkins  v.  Fowler, 
24  Pa.  308;  Porter  v.  Durham,  74  N.  C.  767; 
Angel  I,  Watercourses,  6th  ed.  114,  p.  189; 
Washb.  Easements,  3d  ed.  75;  Benjamin  v. 
Wheeler,  8  Gray,  410;  Walker  v.  Cronin,  107 
Maiis.  55r>;  Wheatlcy  v.  Baugh,  25  Pa.  528, 
64  Am.  Dec.  721:  Moran  v.  McCleams,  60 
Barb.  388:  McCvnc  v.  Noricich  City  Gas  Co. 
30  Conn.  521,  79  Am.  Dec.  278;  Clark  v. 
60  L.  R.  A. 


Clapp,  14  R.  I.  248;  Morrison  v.  Howe,  120 
Mass.  565. 

Oollliui,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  to  restrain  the 
defendant  from  interfering  with  subsurface 
waters,  which,  percolating  through  the  ground 
served  in  part  to  supply  a  spring  situated 
upon  plaintiff's  proprty,  which  spring  the 
latter  uses  to  furnish  its  patrons,  the  people 
of  Stillwater,  with  water  for  domestic  use; 
the  plaintiff's  business  under  its  charter  be- 
ing to  provide  the  city  and  ite  inhabiUnts 
with  water  for  both  fire  and  domestic  pur- 
poses. For  other  than  domestic  purposes 
water  is  taken  from  McKusick  lake  by  plain- 
tiff company,  but  it  must  rely  upon  this 
spring,  which  is  quite  large,  and  oUiers, 
much  smaller,  for  a  supply  for  domestic  use. 
The  action  was  dismissed  when  plaintiff 
rested  at  the  trial  below  upon  the  ground 
that  it  had  failed  to  establish  a  cause  of 
action.  The  case  comes  here  upon  a  bill  of 
exceptions  on  appeal  from  an  order  refusing 
to  grant  plaintiff's  motion  for  a  new  trial. 

Whatever  may  have  been  the  issue  tried 
in  the  court  below,  it  is  very  evident,  and 
both  parties  now  concede,  that  there  is  but 
a  single  question  here.  It  is  a  new  and  im- 
portant one,  not  without  difficulty  of  de- 
termination, and  upon  which  there  seem  tn 
be  very  few  cases  to  which  we  may  look  for 
assistance.  The  plaintiff  corporation  owns 
and  uses  for  its  mains  a  narrow  strip  of 
land  rumiing  from  McKusick  lake  through 
a  ravine  which  finally  terminates  in  the 
vicinity  of  Lake  St.  Croix.  At  one  time  this 
ravine  was  the  bed  of  a  small  brook,  the 
outlet  of  McKusick  lake,  but  a  running 
stream  no  longer  exists.  Part  way  down  this 
ravine  is  the  spring  around  which  the  plain- 
tiff has  built  a  circular  wall  about  6  feet  in 
diameter.  On  the  south  it  is  less  than  1 
foot  from  this  wall  to  the  line  of  land  owned 
by  defendant,  and  upon  the  east  the  line  is 
only  3  feet  distant.  Some  time  ago,  on  his 
own  land,  near  the  boundary  line  and  about 
10  feet  from  the  center  of  the  spring,  the  de- 
fendant excavated  a  trench,  into  which  per- 
colating waters  were  drained  and  gathered 
in  quantities  sufficient  to  materially  affect 
the  supply  at  the  spring  itself.  In  this 
trench  he  placed  a  3-inch  pipe,  which  is  used 
to  supply  water  for  his  livery  barn,  some 
distance  away.  This  supply  comes  from  a 
small  spring  on  one  side  of  the  excavation, 
which  defendant  has  walled  up  so  that  its 
waters  do  not  mingle  with  those  gathered 
in  the  bottom  of  the  trench.  Of  the  pipe  and 
its  use  plaintiff  makes  no  complaint.  In 
the  bottom  of  the  trench  the  defendant  then 
placed  a  10-inch  tile  pipe,  and  connected  it 
with  the  city  sewer.  By  means  of  the  trench 
percolating  waters  were  and  are  drawn 
away  from  plaintiff's  spring,  where  they 
would  naturally  and  otherwise  go,  are  gath- 
ered in  the  bottom  of  the  trench,  and  are 
then  conducted  to  the  city  sewer  through  the 
10-inch  pipe.  Therefore  waters  naturally 
supplying  the  big  spring,  and  used  by  plain- 
tiff  for  the  public  good,  are  drained  and  di- 
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Terted,  and^  instead  of  serving  the  wants  of  which  is  a  part  of,  and  not  different  from, 
the  people,  are  dissipated  and  lost.  By  this  the  soil.  No  action  lies  against  the  owner 
draining  and  diversion  the  waters  in  the  for  interfering  with  or  destroying  percolai- 
spring  were  lowered  and  reduced  1  or  2  ,  ing  or  circulating  water  under  the  earth's 
inches.  Upon  discovering  the  effect  of  thei  surface."  This  doctrine  and  the  reasons  for 
10-inch  pipe  upon  the  spring,  plaintiff  made   it  are  well  stated  in  Fraaier  v.  Broum,  12 


some  changes  in  the  outlet  through  which 
the  water  ran  and  in  its  mains  for  its  own 
protection  and  benefit,  whereupon,  defend- 
ant commenced  to  relay  his  10-inch  pipe 
on  a  lower  level,  beginning  at  its  inter- 
section  with   the  city   sewer,  and   working 


Ohio  St  294,  in  the  following  language :  **In 
the  absence  of  express  contract  and  of  pos- 
itive authorized  legislation,  as  between  pro- 
prietors of  adjoinmg  land,  the  law  recog- 
nizes no  correlative  rights  in  respect  to  un- 
derground   waters    percolating,    oozing,  or 


toward  the  trench.     When  a  portion  of  this  |  filtrating  through  the  earth ;  and  this  mainly 


pipe  had  been  relaid,  and  while  defendant 
was  engaged  in  the  work,  plaintiff  secured 
A    temporary    injunction    restraining    him 
from  further  relaying  upon  this  lower  level. 
The  defendant,  according  to  the  testimony, 
threatens   to   continue   such   work,   and  to 
bring  the  pipe  into  the  trench,  so  that  when 
it  connects  with  the  water  it  will  be  at  least 
18  inches  below  the  outlet  of  the  main  used 
by  plaintiff  to  secure  its  supply  from  this 
spring.     The  effect  is  evident  and  the  court 
below  found  that,  if  the  connection  is  made, 
AS  intended,  there  will  be  imminent  danger 
that  so  large  a  portion  of  the  waters,  which 
now  naturally  flow  into,  and,  in  the  absence 
of  the  trench,  would  continue  to  percolate 
and  collect  in,  the  plaintiff's  spring,  will  be 
diverted    therefrom,   and    drained   into   the 
trench,  from  thence  through  the  pipe  and 
into  the  city  sewer,  that  plaintiff's  water 
supply  will  be  thereby  diminished  to  such 
an  extent  as  to  wholly  Incapacitate  and  pre- 
vent it  from  furnishing  the  city  and  its  in- 
habitants with  sufficient  water  for  domestic 
use.  as  it  is  obliged  to  do  under  its  contract 
with  the  city,  the  result  being  to  deprive  the 
people  of  wholesome  water,  to  destroy  the 
plamtiff^s  business,  and  to  render  its  plant 
valueless.     Stated  in  a  few  words  the  plain- 
tiff engaged  in  supplying  the  people  of  Still- 
water with  spring  water  for  domestic  pur- 
poses  is  seelang  to  prevent  the  defendant 
from  digging  a  trench  so  close  to  its  o>^ti 
means  of  supply  as  to  divert  and  drain  per- 
colating waters,    to  ruin  that  supply  and  to 
deprive  the  people  of  pure  water  for  domes- 
tic uses,  for  the  sole  purpose,  so  far  as  ap- 
pears in  this  case,  of  wasting  these  waters 
into  a  city  sewer. 

The  question  in  this  case,  reduced  to  its 
last  analysis,  involves  the  defendant's  right 
to  collect  by  drainage  these  fugitive  subsur- 
face waters,  and  then  to  waste  them,  to  the 
annihilation  of  plaintiff's  business,  and  to 
the  great  discomfort  and  injury  of  the  peo- 
ple who  depend  upon  the  plaintiff  for  water 
for  domestic  use.  The  books  are  full  of  cases 
in  which  the  rights  of  an  owner  of  the  soil  to 
collect  and  control  percolating  waters  are 
considered  and  determined.  A  brief  and  com- 
prehensive general  statement  of  the  law  per- 
taining to  the  subject  is  found  in  Pixley  v. 
Clark,  35  N.  Y.  520,  91  Am.  Dec.  72,  where 
it  is  said:  "An  owner  of  the  soil  may  di- 
vert percolating  water,  consume  or  cut  it  off, 
with  impunity.  It  is  the  same  as  land,  and 
cannot  be  distinguished  in  law  from  land. 
So  the  owner  of  .the  land  is  thp  absolute 
owner  of  the  soil  and  of  percolating  water, 
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from  considerations  of  public  policy:      (1) 
Because  tlie  existence,  origin,  movement,  and 
course  of  such  waters,  and  th^  causes  which 
govern  and  direct  their  movements,  are  so 
secret,  occult,  and  concealed  that  an  attempt 
to  administer  any  set  of  legal  rules  in  re- 
spect to  them  would  be  involved  in  hopeless 
uncertainty,  and  would  be  therefore,  prac- 
tically  impossible.     (2)    Because  any  such 
recognition  of  correlative  rights  would  in- 
terfere to  the  material  detriment  of  the  com- 
monwealth, with  drainage  and  agriculture, 
mining,  the  construction  of  highways  and 
railroads,  with  sanitary  regulations,  build- 
ing and  the  general  progress  of  improvement 
in    works    of    embellishment    and    utility." 
From  this  statement,  which  is  really  a  synop- 
sis of  the  reasons  which  have  been  given 
again  and  again  for  the  established  doctrine 
governing  percolating  waters,  it  is  manifest 
that    considerations    of  public  policy  have 
been  of  great  and  controlling  weight  in  shap- 
ing   the    conclusions    of    the    courts.     Le- 
gal    rules,     it     is     said,     would     be     in- 
volved    in     hopeless     uncertainty     if     an 
attempt    was    made    to    administer    them 
in   respect   to   such   waters,    and   any    rec- 
ognition of  correlative  rights  would  inter- 
fere, to  the  material  detriment  of  the  state, 
with   the  general  improvement  of  the  soil. 
In  so  far  as  the  rules  laid  down  in  the  opin- 
ions from  which  we  have  quoted  are  appli- 
cable to  a  given  set  of  facts,  there  is  no  rea- 
son why  they  should  not  be  followed  in  this 
court,  for  they  are  in  harmony  with  all  that 
has  been  said  in  the  cases  heretofore  before 
us  involving  the  rights  of  landowners  with 
respect    to    running    streams    and    surface 
waters.     Nor  do  they  conflict  in  the  least 
with   the   doctrine    which    will   uphold   an 
owner  of  land  in  diverting  and  disposing  of 
percolating   waters     for     his    own     benefi- 
ficial  use.  cither  as  a  water  supply  for  him- 
self or  others  or  for  the  improvement  and 
drainage  of  his  own  land.     If,  for  illustra- 
tion, the  excavation  had  been  made  for  any 
purpose  useful  to  defendant,  such  as  supply- 
ing his  buildings  vrith  water,  or  as  a  means 
to  drain  or  improve  his  own  land,  we  should 
have  a  case  altogether  different,  on  the  facts, 
from  that  now  before  us.     If  the  collection 
of  those  waters  was  essential  and  necessary 
that  defendant  might  use  them  for  any  rea- 
sonable purpose,  or,  even  if,  from  the  evi- 
dence, it  could  be  found  that  he  was  compet- 
ing with  the  plaintiff,  and  proposed  to  use 
the  waters  for  a  public  purpose,  or  if  it  were 
necessary  that  the  natural  conditions  of  his 
land  should  be  disturbed  and  subsurface  wa- 
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ters  drained  in  order  to  improve  it,  then 
there  would  be  very  little  doubt  as  to  the 
rule  to  be  applied,  and  of  the  correctness  of 
the  conclusion  resuched  by  the  court  below. 
But  such  is  not  the  situation  presented  by 
this  record.  The  facts  are  not  seriously  in 
dispute,  and  they  have  compelled  defendant's 
counsel  to  take  the  position  that  their  client, 
as  owner  of  the  soil,  has  an  absolute  and  un- 
qualified right  to  collect,  divert,  and  waste 
these  percolations,  although  the  plaintiff, 
b^  these  apparently  unnecessary  and  capri- 
cious acts,  is  and  will  be  further,  to  a  great- 
er extent,  and  alnoost  wholly,  deprived  of 
waters  heretofore  appropriated  and  used  by 
it  to  supply  the  people  of  Stillwater  with  a 
pure  article  for  domestic  purposes,  and  to 
their  great  injury. 

The  acts  which  the  defendant  has  per- 
formed, which  he  proposes  to  continue,  and 
to  render  more  obnoxious  and  injurious  by 
further  and  unnecessary  drainage  of  waters 
which  naturally  make  their  way  into  plain- 
tiff's spring,  have  not  been  and  are  not  done 
for  his  own  benefit,  or  for  the  beneficial  use 
and  enjoyment  of  his  own  property,  but  for 
some  purpose  not  apparent  from  the  record, 
and  which  can  only  be  surmised.  If,  how- 
ever, he  has  the  legal  right  to  perform  these 
acts,  the  authorities  are  abundant,  and  seem- 
ingly unanimous,  to  the  effect  that  his  mo- 
tive and  purpose  are  immaterial.  But  we 
have  arrived  at  the  conclusion  that,  irrespec- 
tive and  independent  of  his  motive,  he  has 
no  absolute  legal  right  to  collect  these  sub- 
surface waters  solely  that  they  may  be  wan- 
tonly wasted,  and  that  he  may  be  restrained 
from  so  doing.  It  is  true  that  this  action 
must  be  disposed  of  upon  principles  involv- 
ing natural  rights  of  property,  and,  while 
we  are  first  to  look  to  the  extent  of  the  de- 
fendant's ownership  in  the  land  in  which  he 
has  dug  the  trench,  we  are  not  to  altogether 
lose  sight  of  the  fact  that  he  has  collected 
the  water  for  no  worthy  purpose,  and  that 
he  is  squandering  it,  to  the  injury  of  the 
public.  Having  this  very  situation  in  mind, 
a  learned  text- book  writer  has  suggested 
that  the  maxim,  Ctijus  est  solum,  ejus  est 
usque  ad  ccclum,  is  not  strictly  and  abso- 
lutely applicable  to  all  of  the  relations  of 
adjoining  land  proprietors.  "It  is  obvious," 
he  says,  "that  neighbors  cannot  be  mutually 
indifferent  to  each  other's  doings."  As  appli- 
cable to  their  relations  and  their  acts,  this 
author  further  says:  "The  common  law, 
otherwise  so  jealous  of  such  interference 
between  the  owner  and  his  property,  imposes 
upon  him  the  simple  rule,  Sic  utere  tuo  ut 
alienum  non  Iccdas,  Angell,  Water  Courses, 
7th  ed.  Ill  14.  In  Haldeman  v.  Bruckhart, 
46  Pa.  517,  84  Am.  Dec.  511,  it  was  said, 
when  commenting  upon  the  maxim  last 
quoted,  that  "confessedly  the  absolute  do- 
minion of  a  proprietor  over  his  land  to  the 
center  of  the  earth  is  restrained  by  it."  This 
maxim  has  been  repeatedly  recognized  in 
this  court  when  considering  the  perplexing 
subject  of  surface  waters,  and  it  has  been 
held  that  they  must  be  used  and  disposed  of 
so  as  not  to  unnecessarily  injure  another 
person.  And  an  examination  of  the  cases 
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in  which  the  maxim,  ''Whose  is  the  soil,  his 
it  is  even  to  heaven  and  to  the  middle  of  the 
earth,"  has  been  applied,  discloses  that  in 
nearly  every  one  the  person  interrupting, 
collecting,  and  diverting  percolating  waters 
upon  his  own  land  was  doing  so  that  be 
might  improve  and  benefit  it,  or  was  himself 
making  some  beneficial  use  of  the  fugitive 
waters  with  which  he  was  interfering.  We 
see  no  reason  why  the  maxim,  "So  use  your 
own  property  as  not  to  injure  another," 
should  not  be  applied,  in  a  proper  case,  to 
percolating  waters,  or  why  the  limitation 
found  therein  is  not  pertinent  when  reason 
and  justice  suggest  the  need  of  it,  or  why 
the  doctrine  of  reasonable  use  and  correla- 
tive rights  should  not  be  applicable  where 
the  owner  of  the  soil,  for  no  beneficial  pur- 
pose to  himself  or  to  his  estate,  and  to  the 
positive  injury  of  his  neighbor  or  the  public, 
insists  upon  turning  pure  spring  water  into 
a  city  sewer,  that  it  may  be  absolutely 
waited.  And  this  doctrine  of  correlative 
rights  and  obligations  between  landowners 
respecting  the  appropriation  and  use  of  per- 
colating waters  hajs  been  maintained  in  at 
least  one  state.  Basset t  v.  Salisbury  Mfg. 
Co.  43  N.  H.  669,  82  Am.  Dec,  179;  Sweit  v. 
Cutts,  60  N.  H.  439,  9  Am.  Rep.  276— in 
which  the  maxim,  Sic  utere  tuo  ut  alienum 
non  UedaSf  was  applied,  and  it  was  held 
that  no  good  reason  could  be  given  why  it 
should  not  be  applicable  in  all  cases  where 
the  rights  of  owners  of  adjoining  lands  to 
collect  and  use  percolating  waters  are  in  ap- 
parent, although  not  real,  hostility.  The 
subject  of  wholesome  water  for  domestic 
purposes  in  our  cities  is  fast  becoming  one 
of  overwhelming  importance,  and  the  courts 
may  have  to  step  forward  and  out  of  the 
beaten  paths  to  formulate  additional,  and 
perhaps  new,  rules  in  order  to  protect  our 
citizens  and  to  preserve  for  their  use  a 
wholesome  and  sufficient  supply.  It  may  be- 
come absolutely  necessary,  in  order  to  secure 
the  public  health,  that  noticeable  departure 
be  made  from  the  doctrines  which  have  here- 
tofore prevailed,  but  which  have  become  in- 
efficient, inapplicable,  or,  possibly,  radically 
wrong,  under  changed  and  developing  condi- 
tions. When  that  time  comes,  and  the  sub- 
ject is  presented,  no  court  should  feel  itself 
bound  to  adhere  to  a  previously  announced 
rule  of  law,  for  which  no  substantial  reason 
can  be  given,  or  for  which  a  good  ground  no 
longer  exists.  Great  injury,  distress,  and  dis- 
aster to  the  public  must  be  prevented,  al- 
though time-honored  precedents,  of  no  value 
are  swept  aside.  The  justification  for  such  a 
course  lies,  as  it  often  does  in  matters  for 
legislative  action,  in  the  fact  that  the  public 
is  vitally  and  sufficiently  interested  and 
must  be  protected.  In  Toledo,  A.  A.  d  A'. 
M.  R.  Co.  V.  Pennsylvania  Co.  19  L.  R.  A. 
395,  5  Inters.  Com.  Rep.  545,  54  Fed.  751, 
the  following  language,  which  should  meet 
the  approval  of  every  equity  court,  was  used : 
"Every  just  order  or  rule  known  to  equi^ 
courts  was  bom  of  some  emergency,  to  meet 
some  new  conditions,  and  was,  therefore,  in 
its  time,  without  a  precedent.  If  based  on 
sound  principles,  and  beneficial  results  fol- 
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low  their  enforcement,  affording  necessary 
relief  to  the  one  part  without  imposing  ille- 
gal burdens  on  the  other,  new  remedies  and 
unprecedented  orders  are  not  unwelcome  aids 
to  the  chancellor  to  meet  the  constantly 
varying  demands  for  equitable  relief." 

But  in  holding  as  we  do,  and  in  laying 
down  a  rule  which  confessedly  is  something 
of  a  departure  from  the  general  doctrine 
found  in  the  books,  and  is  an  advanced  posi- 
tion we  are  not  really  discarding  the  maxim, 
Cujua  est  solum  ejus  est  usque  ad  coslum, 
or  doing  violence  to  any  of  the  reasons  which 
have  been  given  for  it.  We  are  not  involv- 
ing any  set  of  legal  rules  in  hopeless  uncer- 
taTnty,  and  therefore  rendering  their  appli- 
cation practically  impossible,  for  the  rule 
which  we  adopt  is  not  only  just,  but  it  is  ex- 
ceedingly plain,  certain,  practical,  ajid  easy 
to  apply  to  real  conditions.  Nor  will  our 
recognition  of  the  doctrine  of  correlative 
rights  interfere  in  any  manner  with  mate- 
rial improvements,  to  the  detriment  of  the 
state.  On  the  contrary,  it  will  tend  to  pro- 
mote the  prosperity  and  general  welfare  of 
all  citizens  whose  necessities  bring  them 
within  its  influence.  Nor  are  we  entirely 
without  authority  for  such  a  doctrine.  We 
therefore  formulate  and  announce  the  rule 
governing  the  facts  here  to  be  that,  except 
for  the  benefit  and  improvement  of  his  own 
premises,  or  for  his  own  beneficial  use,  the 
owner  of  land  has  no  right  to  drain,  collect, 
or  divert  percolating  waters  thereon,  when 
such  acts  will  destroy  or  materially  injure 
the  spring  of  another  x)erson,  the  waters  of 
which  spring  are  used  by  the  general  public 
for  domestic  purposes.  He  must  not  drain, 
collect,  or  divert  such  waters  for  the  sole 
purpose  of  wasting  them.  Briefly  stated,  a 
landowner  must  not  collect  and  wantonly 
waste  percolating  waters  which  would  other- 
wise be,  or  have  theretofore  been,  appro- 
priated by  his  neighbor  for  the  general  wel- 
fare of  the  people.  If  he  does,  an  action  to 
restrain  and  prohibit  such  waste  may  be 
maintained  by  the  party  injured. 

Attention  is  here  called,  as  an  authority 
for  this  proposition,  to  Smith  v.  Brooklyn, 
18  App.  Div.  340,  46  N.  Y.  Supp.  141,  an  ex- 
ceedingly well  written  and  able  opinion, 
affirmed  in  160  N.  Y.  357,  45  L.  R.  A.  664, 
54  N.  E.  787.  It  was  there  said,  in  sub- 
stance, that  it  seemed  clear  from  the  reason- 
ing in  several  cases,  which  were  cited,  that 
the  right  to  collect  and  appropriate  perco- 
lating waters,  which  right  has  always  been 
upheld,  relates  to  the  beneficial  use  of  the 
waters,  or  to  the  beneficial  use  of  the  land 
for  some  purposes  for  which  it  can  be  used 
connected  with  its  enjoyment  as  land,  for 
the  ordinary  purposes  of  agriculture,  min- 
ing, domestic  purposes,  or  improvement, 
either  public  or  private;  and  it  was  held— 
going  much  further  than  necessary  in  this 
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case,  and  establishing  a  radical  rule — that 
the  owner  of  land  could  not  gather  percolat- 
ing water  by  pumps,  or  by  natural  means, 
that  it  might  be  carried  to  a  distant  place 
for  the  use  of  strangers,  having  no  right  to 
it,   in   a   case   where   the    inevitable   result 
would  be  to  destroy  a  spring  upon  the  land 
of  an  adjoining  owner.     The  right,  said  the 
court,  is  predicated  upon  the  right  of  the 
owner  to  benefit  the  land  itself,  or  to  himself 
enjoy  the  beneficial  use  of  the  waters  found 
in  the  soil  thereof.    The  doctrine  we  now  lay 
down  has  been  to  some  extent  recognized  in 
other  cases,  although  the  exact  question  was 
not  presented.     See  Chat  field  v.  Wtteon,  28 
Vt.  49;  Pialey  v.  Clark,  35  N.  Y.  520,  91 
Am.  Dec.  72;  Frazier  v.  Brown,  12  Ohio  St. 
294;  Burroughs  v.  Saiterlee,  67  Iowa,  396, 
56  Am.  Rep.  350,  25  N.  W.  808 ;  Wheatley  v. 
Baugh,  25  Pa.  528,  64  Am.  Dec.  721;  Collins 
v.  Chartiers  Valley  Gas  Co.  131  Pa.  143,  6 
L.  R.  A.  280,   18  Atl.   1012;   and  the  New 
Hampshire  cases  before  referred  to.     In  no 
case  brought  under  our  observation  has  the 
riffht  of  the  owner  of  the  soil  to  collect  per- 
colating waters  that  he  may  dissipate  and 
waste  them  been  recognized  or  upheld.     This 
doctrine  also  finds  support  in  the  reasoning 
found  in  the  opinions  filed  in  the  somewhat 
noted  case  of  Ohio  Oil  Co.  v.  State,  150  Ind. 
698,  50  N.  E.   1124,  Affirmed  in   177  U.  S. 
190,  44  L.  ed.  729,  20  Sup.  Ct  Rep.  576.  The 
legislature  of  the  state  of  Indiana  had  pro- 
hibited the  wasting  of  natural  gas  and  petro- 
leum oil  from  wells  by  permitting  the  escape 
of  either  into  the  open  air.    An  action  was 
brought  and  successfully  maintained  by  the 
state  to  enjoin  and  restrain  an  oil  company 
from   allowing   natural   gas   to  escape   and 
waste  in  violation  of  the  statute.     The  rules 
which   govern   subsurface   waters,  coal   oil, 
and  natural  gas — ^all  minerals — are  the  same 
under   the  authorities,  and   the  arguments 
made  in  that  case  in  behalf  of  the  defendant 
and  in  support  of  the  contention  that  the 
statute  wajs  unconstitutional  were  based  up- 
on the  claim  that,  as  the  gas  in  or  under  the 
defendant's  land  is  part  of  the  land  itself, 
which  was  conceded,  the  owner  of  the  soil 
had  the  lawful  right  to  assert  absolute  do-, 
minion  over  all  that  is  found  in  or  under  it, 
including  all  minerals,  to  the  center  of  the 
earth,  and  for  an  unlimited    distance    up- 
wards from  the  earth's  surface — the  exact 
claim  asserted  here.    It  was  there  held  that 
the  statute  was  constitutional,  and  that  the 
state,    representing    its    citizens,    had    the 
right,  as  a  matter  of  public  policy,  to  main- 
tain the  action,  and  to  forever  restrain  and 
enjoin  tlie  defendant  from  violating  the  pro- 
hibitory law.    The  learned  arguments  found 
in  the  opinions  rendered  in  the  state  and  Fed- 
eral courts  are  pertinent  to  the  present  case. 
I      Order  reversed,  and  a  new  trial  granted. 
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1.  The  rlffht  of  «  hiab  to  eonTey  or 
•Bcvmber  his  homeste«d  Trlthovt  co- 
operation of  his  wife*  as  allowed  by  law. 
Is  a  vested  ooe,  notwlttastandlnff  It  may  be  de- 
feated by  the  filing  by  the  wife  of  a  claim 
as  prescribed  by  statute;  and  the  legislature 
cannot  destroy  the  right  as  to  existing  home- 
steads. 

'2.  A  vested  riffht  of  «  iii«n  to  convey 
his  homestead  without  the  co-operation 
of  his  wife  is  Impaired  by  a  statute  msklng 
him  Incapable  of  conveying  It  unless  his  wife 
joins  in  the  conveyance. 

3.  A  deprivation  of  right,  and  not 
merely  a  change  in  remedy  or  pro- 
cedure. Is  effected  by  a  statute  which 
forbids  a  man  to  sell  his  homestead  without 
the  co-operation  o<  his  wife,  where,  there- 
tofore, he  might  do  so  unless  the  wife  filed 
a  claim  as  prescribed  by  statute. 

(February  24,  IOCS.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  defendants  in  a  suit  to  enjoin  the 
-sale  of  property  under  a  trust  deed.  Af- 
firmed, 

Statement  by  Fez,  J.: 

This  was  an  action  commenced  by  the  ap- 
pellants in  the  Lincoln  county  circuit  court 
-on  the  3d  day  of  October,  1899,  to  enjoin  a 
sale  under  a  certain  deed  of  trust,  and  to 
-cancel  and  hold  for  naught  said  deed.  The 
petition  contains  substantially  the  following 
allegations:  "First.  Clemanda  Gladney,  the 
real  plaintiff,  stated  that  she  was,  and  since 
1859  had  been,  the  wife  of  her  coplaintiff, 
George  W.  Gladney;  that  Thomas  G.  Syd- 
nor  was  the  sheriff  of  Lincoln  county,  Mis- 
souri; that  the  land  described  in  the  peti- 
tion, consisting  of  173.74  acres,  had  been 
owned  and  occupied  by  George  W.  Gladney 
as  a  homestead  for  a  great  many  years,  all 
•of  it  since  1884,  and  that  during  all  that 
time  plaintiff  and  George  W.  Glaxiney,  as 
husband  and  wife,  had  owned  and  occupied 
the  same  as  a  homestead;  that  on  the  25th 
day  of  May,  1897,  George  W.  Gladney,  with- 
out the  knowledge  and  consent  of  plaintiff 
Clemanda  Gladney,  his  wife,  executed  and 
delivered  to  George  0.  Hamilton,  trustee,  for 
the  use  and  benefit  of  Ellen  E.  Wilson,  a  deed 
of  trust,  securing  a  note  made  payable  to 
Ellen  E.  Wilson;  that  Clemanda  Gladney, 
as  the  wife  of  George  W.  Gladney,  did  not 
join  with  George  W.  Gladney  in  the  execu- 
tion of  said  deed  of  trust,  and  that  said  deed 
of  trust  was  on  the  land  in  plaintiff's  peti- 
tion described,  being  173.74  acres  composing 

Note. — As  to  vested  rights  in  estates  by 
dower,  curtesy,  etc.,  see  McNeer  v.  McNeer 
(111.)  19  L.  R.  A.  256.  and  note;  Spreckels  y. 
Rpreckels  (Cal.)  36  L.  R.  A.  497,  and  Rose  t. 
Rose  (Ky.)  41  L.  R.  A.  353. 
•CO  L.  K.  A. 


and  comprising  the  homestead  of  George  W. 
Gladney  and  Clemanda  Gladney  at  that 
time ;  that  the  note  described  in  said  deed  of 
trust  wa«  due,  that  George  O.  Hamilton,  as 
trustee,  had  refused  to  act,  and  that  defend- 
ant Thomas  G.  Sydnor,  the  then  sheriff  of 
Lincoln  county,  Missouri,  under  the  prori- 
sions  of  said  deed  of  trust,  had  the  land  ad- 
vertised, and  was  threatening  the  sale  of 
same.  Plaintiff  Clemanda  Gladney  further 
stated  that  since  the  25th  day  of  May,  1S97. 
to  wit,  the  21st  day  of  March,  1899,  that  the 
title  to  said  land  had  been  conveyed  to  her 
through  mesne  conveyance  from  George  W. 
Gladney;  that  she,  Clemanda  Gladney,  was 
now  the  sole  owner  of  said  land:  that  the 
deed  of  trust  given  by  George  W.  Gladney 
to  Geoiige  O.  Hamilton,  trustee,  was,  under 
the  laws  as  they  now  exist  in  the  state  of 
Missouri,  absolutely  void ;  but  that,  if  Thom- 
as G.  Sydnor  was  permitted  to  sell  and  make 
a  deed  thereto,  that  it  would  cast  a  cloud 
over  her  title  to  the  land,  and  that  the  deed 
of  trust  itself  made  by  George  W.  Gladney. 
then  on  record,  cast  a  cloud  over  her  title. 
She  therefore  prayed  for  a  judgment  and  de- 
cree of  the  court  enjoining  Thomas  G.  Syd- 
nor, the  acting  trustee,  from  selling  said 
land,  and  enjoining  Ellen  £.  Wilson  from 
attempting  to  carry  into  execution  the  said 
deed  of  trust  made  by  George  W.  Gladney. 
and  praying  the  court  to  cancel  and  hold  for 
naught  tlie  said  deed  of  trust.  This  petition 
was  filed  in  the  circuit  court  of  Lincoln  coun- 
ty, Missouri,  and,  the  court  not  being  in  ses- 
sion, and  no  judge  of  the  circuit  court  being 
in  the  county,  a  temporary  injunction  was  is- 
sued on  the  3d  day  of  October,  1899,  hy  the 
f  rebate  court  of  Lincoln  county,  Missouri. 
n  the  circuit  court  Ellen  £.  Wilson  filed  a 
separate  answer,  in  substance  as  follows: 
Admitting  that  plaintiffs  were  husband  and 
wife;  admitting  that  George  W.  Gladney 
alone  executed  the  deed  of  tnist  complained 
of  on  the  24th  day  of  May,  1897.  and  ad- 
mitting the  record  of  the  deed  of  trust  as 
charged  in  the  petition;  denied  the  use  of 
the  land  as  a  homestead;  denied  that  Cle- 
manda Gladney  had  become  the  bona  fide 
owner  of  any  portion  of  the  land  since  the 
execution  of  the  deed  of  trust;  charging 
that,  if  Clemanda  Gladney  had  obtained  the 
title  to  any  portion  of  the  land  from  George 
W.  Gladney,  the  same  was  without  consid- 
eration, and  the  same  was  to  defraud  his 
creditors,  and  especially  this  defendant,  ad- 
mitting that  defendant  Sydnor  was  the  sher- 
iff of  Lincoln  county,  Missouri,  and  had  the 
land  advertised  for  sale  under  the  terms  of 
said  deed  of  trust;  and  denying  each  and 
every  allegation  in  the  petition ;  and,  further 
answering,  alleging  that  the  deed  of  trust 
complained  of  was  made  to  secure  an  ind^t- 
edness  created  by  George  W.  Gladney  prior 
to  the  21st  day  of  June,  1895,  and  alleging 
that  up  to  the  time  of  making  said  deed  of 
trust  George  W.  Gladney  owned  the  land  de> 
scribed  therein,  consisting  of  173.74  acres, 
in  his  own  right,  and  was  then  of  the  value 
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•of  $4,000;  alleging  that  Gladney  owned  the 
land  prior  to  June  21,  1895,  and  as  such 
owner  and  head  of  a  family  had  and  pos- 
sessed a  vested  right  and  power,  unrestricted 
by  any  act  or  decS  or  declaration  of  the  said 
€lemanda  Gladney,  made  or  executed  by  her 
prior  to  the  making  of  said  deed  of  trust,  to 
■convey,  alienate,  or  encumber  the  same, 
whether  said  land,  or  any  part  thereof,  was 
a  homestead  or  not;  and  that  in  the  ex- 
ercise of  said  right  George  W.  Gladney  made 
said  deed  of  trust.  Defendant  Sydnor  an- 
swered, stating  that  he  was  sheriff  of  Lin- 
<;oln  county,  and  at  the  request  of  defendant 
Ellen  £.  Wilson  advertised  the  land  for  sale 
under  the  power  of  said  deed  of  trust  made 
by  George  W.  Gladney  to  George  O.  Hamil- 
ton, trustee,  said  Hamilton  having  refused  to 
execute  said  trust;  and,  further  answering, 
said  he  had  no  knowledge  or  information  as 
to  the  other  allegations  in  plaintiff's  peti- 
tion. Plaintiffs*  reply  to  the  separate  answer 
of  £llen  £.  Wilson  was  a  general  denial  of 
all  new  matter  therein  contained.  Defend- 
ant then  filed  a  motion  to  dissolve  the  tem- 
porary injunction  granted  by  the  probate 
eourt."  Upon  the  trial  of  this  cause  the 
court  sustained  the  motion  to  dissolve  the 
injunction,  and  dismissed  plaintiffs'  bill. 
Prom  this  judgment  this  cause  is  brought 
here  for  review. 

Messrs,    Norton,  Avery,  A  Toung    for 

appellants. 

Messrs.  Martin  A  Woolfolk,  for  re- 
spondents : 

Under  the  homestead  law  of  this  state  pri- 
or to  the  amendment  of  18»5  George  W. 
Gladney,  as  the  owner  of  the  land  and  the 
head  of  the  family,  had  the  ri^ht  to  sell  or 
encumber,  without  the  wife  joining  with 
him,  except  where  the  wife  had  filed  her 
olaim,  ajs  provided  by  §  5435,  Rev.  Stat. 
1889,  and  the  effect  of  such  oonv^ance  by 
the  husband  was  to  devest  the  wife  of  all 
interest  except  of  dower. 

Tucker  v.  Wills,  111  Mo.  399,  20  S.  W. 
114;  Oreer  v.  Major,  114  Mo.  145,  21  S.  W. 
481;  Kopp  V.  Blessing,  121  Mo.  391,  25  S. 
W.  767. 

The  right  of  (Jeorge  W.  Gladney  to  sell  or 
incumber  was  a  vested  right. 

Oilmore  v.  Bright,  101  N.  C.  382,  7  S.  E. 
751;  Calder  v.  Bull,  3  Dall.  386,  1  L.  ed. 
648 ;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  956 ; 
Leete  v.  State  Bank,  115  Mo.  184,  21  S.  W. 
788;  AmoU  v.  Willis,  128  Mo.  145,  30  S. 
W.  517. 

His  right  to  encumber  the  land,  being 
n  vested  right,  could  not  be  taken  away  by 
the  act  of  1895. 

Leeie  v.  i^tate  Bank,  141  Mb.  574,  42  S. 


W.  1074;  Bartlett  v.  Ball,  142  Mo.  28,  34  S.   gage,  or  alienation  is  hereby  declared  null 


W.  583;  Claif  v.  Mayr,  144  Mo.  377,  45  S. 
^V.  157;  Crdnor  v.  School  Dist,  No.  2,  151 
Ma.  119,  52  S.  W.  232;  Re  Flukes,  157  Mo. 
125,  51  L.  R.  A.  176,  57  S.  W.  545. 

I*oz,  J.,  delivered  theopinion  of  the  court: 

There  is  no  dispute  as  to  the  testimony  in 

this  cause.     It  substantially  appears  from 

-the  evidence  introduced  that  appellants  were 

no  L.  R.  A.  56 


husband  and  wife,  and  had  for  many  years 
been  occupying  the  land  in  dispute,  and  were 
residing  upon  it  at  the  time  of  the  execu- 
tion of  the  deed  of  trust  in  May,  1897.  All 
the  land  involved  in  this  suit  was  procured 
by  the  appellant  Geo.  W.  Gladney  prior  to 
1884,  and  he  and  his  wife  were  occupying  it 
continuously  since  1884.  Prior  to  June  21, 
1895,  Geo.  W.  Gladney  borrowed  two  sums 
of  money  from  the  respondent  Ellen  E.  Wil- 
son, giving  her  two  notes  therefor.  On  the 
24th  of  May,  1897,  these  two  notes  had  not 
been  paid,  and  amounted  to  $428.67.  Geo. 
W.  Gladney  on  that  day— -24th  of  May,  1897 
— ^took  up  the  two  old  notes,  and  executed 
to  Mrs.  Wilson  one  note,  including  the  ag- 
gregate amount  of  the  old  notes,  and  to  se- 
cure the  payment  of  the  renewed  note  exe- 
cuted the  deed  of  trust  which  is  the  subiect 
of  this  suit.  The  appellant  Olemanda  Glad- 
ney, wife  of  Geo.  W.  Gladney,  did  not  join 
with  her  husband  in  the  execution  of  this 
deed  of  trust.  It  further  appears  that,  sub- 
sequent to  the  execution  of  the  deed  of  trust 
by  Geo.  W.  Gladney,  he  and  his  wife,  on  the 
21st  day  of  March,  1899,  executed  a  deed, 
conveying  this  same  land  (except  10  acres) 
to  0.  H.  Avery,  and  on  the  same  day  0.  H. 
Avery  and  wife  conveyed  the  same  land  con- 
veyed to  him  by  Geo.  W.  Gladney  and  wife 
to  Clemna  Gladney.  It  is  also  disclosed  by 
the  record  in  this  case  that  the  land  em- 
braced in  the  deed  of  trust  far  exceeded  the 
value  of  the  "homestead,''  as  defined  by  the 
statute.  It  is  practically  admitted  that  the 
deed  from  Geo.  W.  Gladney  and  wife  to  0. 
H.  Avery  was  a  voluntary  conveyance,  and 
without  consideration.  This  is  a  sufficient 
reference  to  the  testimony  in  order  to  indi- 
cate the  vital  questions  involved  in  the  con- 
troversy. 

Under  the  well-settled  law  of  this  state, 
prior  to  the  enactment  of  the  statute  of  1895, 
it  is  beyond  dispute  that  the  husband  could 
sell  or  encumber  the  homestead,  subject  to 
the  wife's  inchoate  right  of  dower,  without 
the  wife  joining  with  him,  except  where  the 
wife  had  filed  her  claim  as  provided  by  Rev. 
Stat  1889,  §  5435.  This  wajs  clearly  an- 
nounced and  determined  in  the  cases  of  Greer 
v.  Major,  114  Mo.  145,  21  S.  W.  481;  Tucker 
V.  Wells,  111  Mo.  399,  20  S.  W.  114;  Kopp 
V.  Blessing,  121  Mo.  391,  25  S.  W.  757; 
Markxcell  v.  Marktoell,  157  Mo.  326,  57  S. 
W.  1078.  In  1895  the  legislature  materially 
altered  and  changed  the  rights  of  the  hus- 
band in  respect  to  his  right  to  encumber  or 
sell  the  homestead.  This  change  is  embraced 
in  these  words:  "The  husband  shall  be 
debarred  from  and  incapable  of  selling,  mort- 
gaging, or  alienating  the  homestead  in  any 
manner  whatever,  and  every  such  sale,  mort- 


and  void."  If  we  concede  that  this  was  a 
homestead  as  contemplated  by  the  statute, 
which  the  husband  was  debarred  and  incap- 
able of  selling  or  encumbering,  notwithstand- 
ing it  far  exceeded  the  value  of  the  homestead 
defined  by  the  statute,  then  there  is  only  one 
question  before  us  for  determination,  and 
that  is,  Was  the  right  of  husband,  prior  to 
1895,  to  sell  and  encumber  the  homestead 
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without  the  wife  joining  with  him,  such  a 
vested  right  as  the  Rct  of  1895  could  not 
deprive  him  of?  This  leads  us  to  the  in- 
vestigation of  this  all-important  question. 
It  is  not-  only  a  very  important  one,  but 
equally  us  interesting,  for  it  is  the  first  time 
this  question  has  been  presented  under  this 
marked  change  in  the  statute.  Vested  rights 
may  be  created,  either  by  the  common  law, 
by  statute,  or  by  contract.  And  it  makes  no 
difference  as  to  the  method  of  their  crea- 
tion; they  are  entitled  to  the  same  protec- 
tion. If,  in  this  case,  the  right  of  appellant 
Geo.  W.  Gladney  to  convey  his  homestead, 
prior  to  the  act  of  1895,  without  his  wife 
joining  with  him  in  such  conveyance,  was  a 
vested  right,  it  becomes  so  by  the  operation 
of  law,  and  is  entitled  to  the  same  protection 
under  the  Constitution  and  laws  of  the  land, 
as  though  it  had  been  created  by  contract. 
A  vested  right  was  defined  in  the  case  of 
Marah^ill  v.  King,  24  Miss.  85,  "to  be  an  im- 
mediate fixed  right  of  present  or  future  en- 
joyment." In  the  case  of  Calder  v.  Bull,  3 
Dall.  38G,  1  L.  ed.  648,  Chase,  J.,  says: 
"When  I  say  that  a  right  is  vested  in  a  cit- 
izen, I  mean  that  he  has  the  power  to  do  cei- 
tain  actions,  or  to  possess  certain  things,  ac- 
cording to  the  law  of  the  land."  Judge  Sto- 
ry, in  the  case  of  Society  for  Propagation  of 
Ooapel  V.  Wheeler,  2  Gall.  105,  Fed.  Cas.  No. 
13,156,  held  that  "upon  principle  every  stat- 
ute which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or 
creates  a  new  obligation,  imposes  a  new  du- 
ty, or  attaches  a  new  disability  in  respect  to 
transactions  or  considerations  already  past, 
must  be  deemed  retrospective."  Article  2,  § 
15,  of  the  Constitution  of  Missouri,  provides 
"that  no  ex  post  facto  law,  nor  law  impair- 
ing the  obligation  of  contracts  or  retrospec- 
tive in  its  operation  or  making  any  irrevo- 
cable grant  of  special  privileges  or  immun- 
ities, can  be  passed  by  the  general  assem- 
bly." The  reference  in  this  provision  to  ex 
post  facto  laws  has  special  application  to 
criminal  cases;  but  the  subdivision  of  this 
constitutional  provision  which  is  intended  to 
protect  every  citizen  against  the  impairment 
of  vested  rights  is  that  inhibition  against  the 
passage  of  laws  retrospective  in  their  oper- 
ation. The  term  "retrospective  in  their  op- 
eration," as  used  in  our  Bill  of  Rights,  is 
one  which  relates  to  civil  rights  and  proceed- 
ings in  civil  causes.  Ex  parte  Bethurum,  66 
Mo.  545.  Hence  the  well-settled  rule  deduced 
from  all  the  authorities  is  that  "acts  of  the 
legislature  are  not  to  be  considered  as  retro- 
spective, unless  they  impair  rights  that  are 
vested,  because  most  civil  rights  are  derived 
from  public  laws."  Rich  v.  Flanders,  39  N. 
H.  304,  and  cases  cited  and  discussed.  In 
view  of  this  principle  we  are  led  to  the  con- 
clusion that  an  additional  question  must  be 
answered  in  this  investigation.  The  first  in- 
quiry in  this  case  is,  Was  the  right  of  Geo. 
W.  Gladney  to  convey  or  encumber  his  home- 
stead without  his  wife  joining  in  such  con- 
veyance a  vested  right,  and  as  such  could  it 
be  impaired  by  the  act  of  1895  ?  The  second 
inquiry  is  ajs  to  the  act  of  1895 — Is  it  to  be 
construed  simply  as  prospective  in  its  opera- 
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tion  or,  if  it  is  intended  to  be  retrospective, 
then  is  it  not  in  conflict  with  the  Constitu- 
tion of  this  state,  as  quoted  herein?  It  is- 
clear  that  if  Geo.  W.  Gladney  had  a  vested 
right  in  dealing  with  his  homestead  prior  to 
1895,  then,  if  the  act  of  1895  is  intended  to 
impair  that  right,  it  would  truly  be  retro- 
spective in  its  operation.  As  to  the  first 
proposition,  we  have  reached  the  conclusion 
that  the  appellant  Geo.  W.  Gladney  had  a 
vested  right,  in  respect  to  conveying  and  en- 
cumbering his  homestead,  prior  to  the  act  of 
1895,  and  that  act  cannot  impair  such  right. 
To  us  it  seems  as  one  of  the  highest  privi- 
leges and  dearest  rights  that  can  be  bestowed 
upon  the  citizen.  The  law  that  creates  the 
right  to  deal  with  your  property  without  be- 
ing compelled  to  have  someone  unite  with 
you  in  the  conveyance  triily  confers  an  ines- 
timable privilege.  This  land  was  his,  and 
beyond  question  he  had  the  right  to  convey 
it,  subject  to  her  inchoate  right  of  dower, 
prior  to  the  act  of  1895,  without  having  his 
wife  join  with  him  in  the  deed.  The  fact 
that  his  wife  could  file  her  claim  as  provided 
in  §  5435,  Rev.  Stat  1889,  heretofore  re- 
ferred to,  does  not  change  the  rule  so  far  as 
being  a  vested  richt.  The  right  to  convey 
was  clearly  ffiven  him,  and  the  law  provid^ 
the  method  how  he  could  be  barred  of  that 
right,  and  that  was  a  personal  privilege 
vested  in  the  wife, — a  right  she  could  exer- 
cise or  refuse  to  exercise.  The  law  that 
created  the  homestead  also  created  &  right 
in  the  wife  by  which  she  could  devest  the 
husband  of  his  right  to  sell  or  encumber  it ; 
but  thiB  by  no  means  contemplated  that  the 
legislature  could  by  enactment  bar  or  im- 
pair the  right  given  the  husband  in  respect 
to  his  property.  It  may  be  said  by  appel- 
lants that  this  right  to  convey  was  merely 
conditional  upon  the  failure  of  the  wife  to 
file  her  claim  under  the  statute.  The  right 
to  convey  was  not  conditional ;  it  was  vested. 
Its  duration  was  optional  with  the  wife. 
This  does  not  alter  or  change  the  principle 
that  the  legisUture  cannot,  by  a  law  retro- 
spective in  its  operation,  impair  vested 
rights.  It  has  no  more  power  under  the 
Constitution  to  impair  this  right  than  it 
has  to  impair  rights  that  are  not  subjected 
to  any  limitation  as  to  its  duration.  No  one, 
under  the  law,  had  the  right  to  impair  or  in- 
terfere with  his  right  of  alienation,  except 
his  wife,  and  the  legislature  cannot  step  in 
and  exercise  that  privile^  for  her.  She, 
and  she  alone,  could  exercise  it. 

Does  the  act  of  1895,  if  construed  as  be- 
ing retrospective  in  its  operation  (in  other 
words,  as  being  operative  upon  persons  who 
were  married,  and  who  had  acquired  the 
homestead  before  its  passage),  impair  the 
vested  riffht  of  the  husband?  It  certainly 
does.  Before  the  passage  of  the  act,  he  could 
convey  himself.  After  the  passage,  he  is  not 
only  barred,  but  the  act  says  he  "shall  be 
incapable  of  conveying  without  his  wife 
joins  in  the  conveyance."  "Impair"  means 
to  "make  worse,  to  lessen  the  power,  to  weax- 
en,  to  enfeeble,  to  deteriorate,"  This  is  as 
Webster  defines  it.  Is  not  the  power  of  the 
husband  in  respect  to  this  homestead  lessened* 


1008. 


GlADNEY  v.   STDJ70B. 


883 


weakened,  and  deteriorated  by  the  act  of 
1895,  supra  f  As  was  said  by  the  court  in 
the  celebrated  case  of  Calder  v.  Bull,  3  Dall. 
386,  1  L.  ed.  648:  "When  I  say  that  a  right 
h  vested  in  a  citizen,  I  mean  that  he  has  the 
power  to  do  certain  actions,  or  to  possess 
certain  things,  according  to  the  law  of  the 
land."  Did  not  the  husband  in  this  cause 
have  the  power  to  do  certain  acts  in  re- 
spect to  the  property  in  dispute  that  the 
present  law  prohibits  him  from  doing?  That 
able  and  illustrious  jurist,  Judge  Story,  very 
tersely  places  the  test  when  he  said  in  the 
case  of  Society  for  Propagation  of  Oospel  v. 
Wheeler,  2  Gall.  105,  Fed.  Gas.  13,156:  That 
"upon  principle  every  statute  whioh  .  .  . 
creates  a  new  obligation  imposes  a  new  duty 
or  attaches  a  new  disability,  .  .  .  must 
be  deemed  retrospective."  Apply  this  test  to 
the  oase  at  bar.  The  statute  of  1805  imposes 
upon  the  husband  the  new  duty,  if  he  desires 
to  convey,  of  having  his  wife  join  in  the  con- 
veyance. It  attaches  a  new  disability,  for 
the  very  words  of  the  present  statute  are 
that  the  husband  is  incapable  of  alienating 
his  property.  It  is  no  answer  to  this  ques- 
tion to  say  that  his  right  to  convey  is  not 
absolutely  destroyed ;  that  it  is  only  partial- 
ly so.  In  the  case  of  Planters*  Bank  v. 
Sharp,  6  How.  301,  12  L.  ed.  447,  the  doc- 
trine is  clearly  announced  that  ''one  of  the 
tests  that  a  contract  has  been  impaired  is 
that  its  value  has,  by  legislation,  been  di- 
minished. It  is  not  by  the  Gonstitution  to  be 
impaired  at  all.  This  is  not  a  question  of 
degree,  or  manner,  or  cause,  but  of  encroach- 
ing in  any  respect  on  its  obligation,  dispens- 
ing with  any  part  of  its  force."  The  conclu- 
sions reached  in  this  case  that  Geo.  W.  Glad- 
ney  had  a  vested  ri^ht  prior  to  the  act  of 
1895,  and  that  such  right  cannot  be  impaired 
by  a  subsequent  statute,  and  that,  if  the  act 
of  1895  was  intended  to  apply  to  him,  it  is 
retrospective  in  its  operation,  and  is  in  con- 
flict with  the  organic  law  of  this  state,  are 
supported  by  principles  announced  by  this 
court  in  analogous  causes,  and  by  conclusions 
reached  in  other  states  in  cases  identical  in 
principle  with  the  one  before  us.  In  the  case 
of  Arnold  v.  Willis,  128  Mo.  145,  30  S.  W. 
517,  Burgess,  J.,  very  clearly  announced  this 
doctrine  as  to  the  vested  rights  of  the  hus- 
band :  "Prior  to  the  revision  of  the  statutes 
in  1889,  a  husband,  by  virtue  of  his  marital 
rights,  was  entitled  to  the  possession  of  his 
wife's  lands,  held  by  her  as  at  common  law, 
and  could  sue  therefor  in  his  own  name ;  and 
the  enactment  of  Rev.  Stat.  1889,  §§  6869, 
and  6864,  providing  that  real  estate  belong- 
ing to  the  wife  should  be  her  separate  prop- 
erty, and  under  her  sole  control,  and  empow- 
ering her  to  sue  and  be  sued  at  law  or  in  eq- 
uity as  a  feme  sole,  did  not  deprive  the  hus- 
band of  such  rights  in  his  wife's  property 
which  had  become  vested  prior  to  1889."  In 
the  case  of  Leete  v.  State  Bank,  115  Mo.  184, 
21  S.  W.  788,  the  authorities  are  collated  and 
reviewed.  That  cajse  settles  the  law  in  this 
state  that  the  legislature  has  no  power  to 
pass  laws  retrospective  in  their  operation, 
so  as  to  affect  vested  rights.  The  statute 
under  consideration  in  the  Leete  Case  was 
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the  married  woman's  act  of  March  25,  1875. 
It  was  held  that  the  act  "creating  a  separate 
estate  in  the  wife's  personalty,  mclusive  of 
her  rights  of  action,  and  providing  that  the 
same  shall  not  be  deemed  to  have  been  re- 
duced to  the  possession  of  the  husband  by 
his  use,  occupancy,  or  care,  but  only  by  her 
express  assent  in  writing,  is  to  be  construed 
prospectively,  and  does  not  apply  to  mar- 
riages in  existence  at  the  time  of  its  pas- 
sage, or  to  rights  which  had  then  accrued." 
It  was  further  held  that  "an  application  of 
said  statute  to  marriages  then  in  existence, 
or  to  rights  which  then  had  accrued,  would  be 
violative  of  the  constitutional  provision  pro- 
hibiting the  enactment  of  a  law  retrospective 
in  its  operation."  The  conclusion  reached  in 
that  case  was  that  the  married  woman's  act 
of  1875  could  only  operate  prospectively,  and 
did  not  apply  to  marriages  in  existence  at 
the  time  of  its  passage,  or  to  rights  tha^  ac- 
crued to  such  existing  marriages.  So  we  say 
in  this  case  that  the  act  of  1895  could  only 
OFNerate  prospectively,  and  is  not  to  be  ap- 
plied to  husbands  who  had  acquired  home- 
steads prior  to  the  passage  of  the  act.  Geo. 
W.  Gladney,  prior  to  the  enactment  of  this 
statute  of  1895,  had  the  riffht  to  convey  his 
homestead  without  his  wife  joining  him; 
and,  as  was  very  appropriately  said  by  the 
learned  judse  in  the  Leete  Case:  "These 
were  his  rights.  .  .  .  But  when  he  wc^e 
up  on  the  morning  the  section  mentioned 
went  into  operation  he  found  himself,  if 
plaintiff's  position  be  correct,  completely  de- 
vested of  his  former  vested  rights,  laboring 
under  a  'new  disability.'  "  It  is  now  the  se^ 
tied  law  of  this  state  that  an  act  of  the  leg- 
islature "is  to  ox>erate  prospectively  only, 
and  not  otherwise,  unless  upon  the  face  of 
the  act  itself  the  exceptions  to  the  prospect- 
ive rule  do  plainly  and  unmistakably  ap- 
pear." 

It  may  be  argued  that,  even  though  the 
right  of  Geo.  W.  Gladney,  prior  to  the  pres- 
ent statute,  was  a  vested  one,  yet,  as  he  had 
not  availed  himself  of  that  right,  the  pres- 
ent law  would  be  applicable,  and  that  he 
could  not  exercise  such  right  after  the 
change  in  the  statute.  Perry  on  Trusts — a 
work  of  recognized  authority — announces 
the  doctrine  upon  a  question  identical  in 
principle  with  the  one  before  us.  He  says: 
"On  principle  it  would  seem  that  the  right 
to  reduce  the  wife's  choses  in  action  to  pos- 
session vested  in  the  husband  at  the  time  of 
the  marriage,  and  could  not  be  devested  by 
a  statute  passed  after  the  marriage,  although 
the  husband  had  not,  at  the  time  of  the  pajs- 
sage  of  the  act,  reduced  the  choses  to  posses- 
sion; and  so  it  has  been  ruled  in  several 
cases."  Perry,  Tr.  §  676.  This  is  a  com- 
plete answer  to  that  argument,  for  in  the 
doctrine  announced  by  Perry,  as  above  quot- 
ed, the  principle  is  the  same  if  the  right  ex- 
isted— it  makes  no  difference  about  Uie  ex- 
ercise of  it — ^before  the  passage  of  the  sub- 
sequent statute  that  undertakes  to  devest  it. 
Upon  the  question,  involved  in  this  case,  as 
to  the  right  of  Geo.  W.  Gladney,  prior  to  the 
act  of  1895,  being  a  vested  right,  we  are  of 
the  opinion  that  the  unbroken  line  of  deci- 
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sions  of  North  Carolina  upon  a  point  which 
in  principle  is  identical  with  the  one  at  bar 
are  decisive  of  this  question.  That  all  may 
fully  appreciate  the  application  of  the  cases 
to  which  we  hereafter  in  this  opinion  direct 
attention,  it  would  be  well  in  a  brief  way  to 
refer  to  the  provisions  of  the  Constitution 
and  law  of  that  state.  In  1868  the  state  of 
North  Carolina  adopted  and  ratified  its  Con- 
stitution. The  Constitution  itself  created  a 
homestead  defining  the  amount  of  land  and 
value,  etc.,  which  was  exempted  from  levy 
of  execution.  It  also  provided  for  the  con- 
veyance of  the  homestead,  but  declared  that 
no  deed  executed  by  the  owner  of  the  home- 
stead should  be  valid  without  the  voluntary 
signature  and  assent  of  his  wife.  Prior  to 
the  adoption  of  this  Constitution,  land  oc- 
cupied by  the  owner  and  his  wife  could  be 
conveyed  by  the  husband  alone.  In  tiie  case 
of  Oiltnoi'e  v.  Bnght,  101  N.  C.  382,  7  S.  E. 
751,  in  passing  on  the  question  as  to  the 
right  of  the  husband  to  convey  the  land  sub- 
sequent to  the  adoption  of  the  Constitution, 
the  court  says:  "The  case  shows  that  the 
lands  in  dispute  were  the  property  of  Samuel 
Gilmore  long  prior  to  the  adoption  of  the 
Constitution  of  1868,  and  that  he  and  his 
wife  Thany  were  married  long  prior  to  that 
time.  There  never  wajs  any  allotment  of  the 
said  lands  as  a  homestead,  nor  was  there  ev- 
er any  petition  by  the  said  Gilmore  to  have 
such  an  allotment  made,  nor  was  there  ever 
any  act  of  his  indicating  any  purpose  vol- 
untarily to  have  said  lands,  or  any  portion 
thereof,  dedicated  to  the  purposes  tk  a  home- 
stead. He  had.  prior  to  the  adoption  of  the 
Constitution  of  1868,  the  absolute  right  to 
sell  or  dispose  of  these  lands  as  he  pleased, 
without  the  concurrence  of  his  wife,  and,  if 
he  chose  to  do  so,  without  her  consent;  .  .  . 
and  it  is  too  well  established  by  the  author- 
ities, Federal  and  state,  that  this  right  was 
not  devested  by  art.  10,  §  8,  of  the  Consti- 
tution, to  be  questioned  now.  The  state  could 
not,  by  its  Constitution,  or  its  laws  subse- 
quently adopted  or  enacted,  deprive  him  of 
his  vested  right  to  sell  or  dispose  of  the  land 
in  question,  without  contravening  that  pro- 
vision of  the  Constitution  of  Uie  United 
States  which  declares  that  no  state  shall 
pass  any  'law  impairing  the  obligation  of 
contracts.'  "  The  learned  judge  cites  in  sup- 
port of  that  principle  announced  the  cases 
of  Edtcarda  v.  Kearzey,  96  U.  S.  595,  24  L. 
ed.  793;  Sutton  v.  Aakew,  66  N.  C.  172,  8 
Am.  Rep.  500;  Bruce  v.  Strickland^  81  N.  C. 
2.Q1;  Murphy  v.  McNeill,  82  N.  C.  221; 
Reeves  v.  Uaynes,  88  N.  C.  310;  Fortune  v. 
Watkina,  94  N.  C.  304 ;  Castlehury  v.  May- 
nard,  95  N.  C.  281;  and  the  numerous  cases 
cited  in  these  authorities.  In  the  case  of 
Bruce  v.  Strickland,  81  N.  C.  267,  the  learned 
judge,  after  reviewing  all  the  authorities  up- 
on the  question  as  to  the  application  of  the 
enactment  of  subsequent  statutes  lessening 
the  power  of  the  husband,  under  former  stat- 
utes, in  respect  to  his  lands,  and  reaching 
the  conclusion  that  such  subsequent  acts  do 
not  affect  rights  secured  under  former  laws, 
says:  "These  decisions  rest  upon  the  sanc- 
tity of  vested  rights  under  the  protection  of 
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the  Constitution,  among  which  is  embraced 
the  jus  diaponendi,  or  right  of  alienation. 
The  principle  is  boo  deeply  imbedded  in  the 
fundamental  law  of  free  government  to  re- 
quire vindication." 

It  may  be  said  that  these  North  Carolina 
cases  are  based  upon  the  fact  that,  prior  to 
the  adoption  of  ike  Constitution,  there  was 
no  homestead,  and  the  land,  not  being  a 
homestead,  could  be  alienated  by  the  hus- 
band without  the  wife  joining  in  the  deed. 
That  does  not  alter  or  change  the  principle 
announced  as  aj^licable  to  the  case  at  bar. 
for  in  this  case  the  homestead,  prior  to  1S95. 
could  be  alienated  by  the  husband  alone, 
subject  to  her  dower,  the  same  as  the  land 
mentioned  in  the  Carolina  cases;  and  it  is 
apparent  from  an  investigation  of  all  those 
cases  that  they  clearly  announce  the  princi- 
ple that  the  right  of  a  husband  to  sell  or  en- 
cumber his  land  without  his  wife  joining  in 
the  conveyance  is  a  vested  right,  which  a 
subsequent  statute,  which  imposes  upon  him 
a  new  disability,  and  undertakes  to  prevent 
him  from  performing  this  act  alone,  cannot 
impair. 

This  brings  us  to  the  last  contention  of  ap- 
pellants. Appellants  insist  that  the  statute 
of  1895  did  not  impair  any  vested  right  of 
Geo.  W.  Gladney,  but  that  it  simply  changed 
the  remedy  or  procedure  of  the  wife  in  re- 
spect to  the  homestead.  The  statute  of  1S»5 
does  not  require  a  single  step  to  be  taken  by 
the  wife.  She  is  not  required  to  proceed  m 
any  way.  But  it  simply  imposes  upon  tie 
husband  a  new  disability,  rendering  him  in- 
capable of  doing  an  act  which,  under  the 
prior  law,  he  h&d  a  perfect  right  to  do.  If 
the  statute  had  provided  that  the  wife  should 
adopt  some  other  method  of  preventing  the 
sale  or  encumbrance  of  the  homestead,  then 
it  might  be  said  that  it  was  simply  a  change 
in  the  course  to  be  adopted  by  her,  to  pre- 
vent the  husband  from  acting.  But  it  must 
be  remembered  that  this  change  of  the  stat- 
ute does  not  require  her  to  proceed  at  all. 
In  effect,  the  legislatu^  says  in  the  act  of 
1895:  "Under  the  former  law  we  provided 
a  remedy  for  you  to  prevent  tlie  exercise  of 
certain  rights  of  your  husband  in  respect  to 
the  homestead.  We  will  now  exercise  this 
right  for  you,  irrespective  of  the  fact  wheth- 
er you  desire  it  done  or  not.  We  will  sim- 
ply devest  your  husband  of  the  power  to  sell 
or  encumber  the  homestead."  We  emphati- 
cally hold  that  this  alteration  and  change  in 
the  statute  is  not  simply  a  change  in  the 
remedy  or  procedure,  but  is,  in  the  clearest 
terms  possible,  a  deprivation  of  a  right 
which  the  husband  had  prior  to  the  enact- 
ment of  the  statute.  We  may  add  that  a 
law  which,  even  if  intended  simply  to  change 
the  remedy  or  procedure,  if,  in  fact  it  im- 
pairs vested  rights,  is  just  as  obnoxious  to 
the  constitutional  inhibition  as  if  it  in  th« 
clearest    terms   violated   the  coostitutioiial 

Erovision.  We  have  examined  the  cases  cited 
y  the  learned  counsel  for  appellants  upon 
this  question,  and  we  are  of  the  impression 
that  they  are  not  based  upon  similar  grounds, 
and,  hence,  are  insufficient  to  change  the  con- 
clusions reached  upon  this  contention. 
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Entertaining  the  views  as  herein  expressed 
as  to  the  vested  rights  of  Geo.  W.  Gladney 
in  respect  to  the  land  in  controversy,  we  are 
of  the  opinion  that  the  action  of  the  trial 
court  in  sustaining  the  motion  to  dissolve 
the  injunction  and  dismissing  plaintiffs'  bill 
was  correct,  and  it  is  ordered  that  the  judg- 
ment he  affirmed. 

All  concur. 


Samuel  GOODMAN  et  aZ.,  Doing  Business  as 
Harrington  A  Goodman,  Appia,, 

V. 

D.  H.  HERMAN. 


(. 
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1.  The  record  of  a  Ivdarment  based  on 
an  account  for  groods  sold  cannot  be 
Impeached,  and  evidence  offered  that  the 
debt  was  in  fact  created  by  fraud*  in  order 
to  prevent  the  release  of  the  debtor  from 
liability  on  it  by  a  discharge  In  bankruptcy 
under  a  statute  providing  that  such  dis- 
charge shall  release  all  debts  except  the  judg- 
ments In  actions  for  fraud. 

2.  An  affldavit  for  attachment  In  an 
action  upon  an  account  for  KoodH 
•old  and  delivered  cannot  be  looked  to  In 
determining  whether  or  not  the  action  was 
for  fraud,  so  that  a  discharge  in  bankruptcy 
will  not  release  liability  on  the  judgment 
therein. 

8.  No  fiduciary  relation  exists  betureen 
persons  neflrotlatlnir  for  the  sale  and 
purchase  of  ffoods,  within  the  meaning 
of  the  section  of  the  bankruptcy  act  of  1898, 
which  prevents  a  release  from  affecting  debts 
created  by  fraud  while  acting  In  any  fiduci- 
ary capacity,  so  as  to  prevent  the  release 
from  being  operative  In  case  the  goods  were 
obtained  by  the  purchaser  through  fraud  and 
false  representations. 

(February  24,  1903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Greene  County  in 
favor  of  defendant  in  an  action  brought  to 
revive  a  judgment.    Affirmed. 

Statement  by  Foz,  J.: 

This  cause  was  tried  by  the  circuit  court 
of  Greene  county,  Missouri,  the  result  of 
which  was  a  judgment  for  defendant  from 
which  judgment  plaintiffs,  in  due  time  and 
form,  have  prosecuted  their  appeal. 

This  is  an  ordinary  prooeedinf^  to  revive 
a  judgment  heretofore  rendered  m  favor  of 
the  plaintiffs  and  against  the  defendant.  The 
respondent,  as  a  defense  thereto,  pleads  a 
discharge  in  bankruptcy.  The  appellants, 
by  way  of  replication,  plead  that  defend- 
ant's discharge  in  bankruptcy  is  no  bar  to 
the  revival  of  their  judgment  against  the 

Note. — On  the  question.  What  constitutes 
a  fixed  liability  as  evidenced  by  a  Judgment  un- 
der the  bankruptcy  law?  see  note  to  Cobb  v. 
Overman  (C.  C.  App.  4th  C.)  54  L.  R.  A.  369. 

As  to  what  Judgments  are  within  the  ex- 
ception of  the  bankruptcy  act  providing  that 
a  discharge  shall  not  release  Judgments  for  wil- 
ful and  malicious  injuries,  see  Col  well  v.  Tin- 
ker (N.  Y.)  58  L.  R.  A.  765,  and  McDonald  v. 
Brown  (R.  I.)  58  L.  R.  A.  768. 
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defendant;  alleging  that  the  judgment  was 
for  goods  sold  to  the  defendant^  and  obtained 
by  defendant  from  the  plaintiffs  by  false 
pretense  and  false  representations.  The 
court  treated  respondent's  discharge  as  a 
complete  release  of  all  his  indebte&ess,  of 
every  character  whatsoever,  and  rendered 
judgment  against  the  plaintiffs  for  costs,  and 
disdiarging  the  respondent  from  the  obliga- 
tions of  the  judgment.  From  this  judgment, 
and  after  an  unsuccessful  motion  for  new 
trial,  the  plaintiffs  appealed  to  this  court. 

In  order  to  fully  understand  the  disputed 
questions  in  this  case,  it  would  be  well  to 
examine  the  pleadings,  and  see  precisely 
what  is  in  issue.  The  petition  to  revive  the 
judgment  is  as  follows: 

Harrington  d  Ooodmcm,  a  Firm  Composed  of 
Samuel  Goodman,  Wm.  £.  Goodman,  and 
Jos.  Goodman,  Plaintiffs, 

V. 

Daniel  H,  Herman,  Defendant, 

In  the  Circuit  Court  of  Greene  County,  Mis- 
souri, May  Term,  1899. 

Come  the  above-named  plaintiffs,  Harring- 
ton &  Goodman,  a  firm  composed  of  Samuel 
Goodman,  William  £.  Goodman,  and  Joseph 
Goodman,  and  represent  to  this  honorable 
court  that  on  the  2d  dav  of  February,  1891, 
plaintiffs  recovered  in  this  court  a  judgment 
against  Daniel  H.  Herman,  the  above-named 
defendant,  said  judgment  being  founded  upon 
the  sale  by  plaintiffs  of  merchandise  to  the 
firm  of  Herman  Bros.,  of  which  the  above- 
named  defendant,  D.  H.  Herman,  was  a  mem- 
ber, amounting  at  said  time  to  seven  thou- 
sand one  hundred  and  twenty-nine  dollars, 
and  therefore  the  said  plaintiffs  recovered 
against  suld  Daniel  H.  Herman  a  judgment 
for  said  amount,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  said 
February  2,  1891,  to  this  date,  and  for  costs 
of  said  suit,  which  said  judgment  was  duly 
entered  upon  the  records  of  this  court,  in 
Judgment  Record  38,  at  page  259;  that  no 
part  of  said  judgment  has  been  paid,  and 
the  whole  amount  thereof  is  due  and  un- 
paid; that  no  part  of  the  costs  of  said  suit 
has  ever  been  paid  by  said  defendant;  and 
that  the  lien  of  said  judgment  on  the  lands 
and  tenements  of  said  Daniel  H.  Herman  has 
expired.  Wherefore  plaintiffs  pray  that  said 
judgment  thereof  be  revived  against  the 
said  Daniel  H.  Herman,  and  that  the  lien  be 
revived  against  the  lands  and  tenements  of 
said  Daniel  H.  Herman,  and  that  a  writ  of 
scire  facias  issue  to  the  said  Daniel  H.  Her- 
man, his  tenants,  and  the  occupants  of  his 
lands,  commanding  him  and  them  to  ap- 
pear before  this  court  at  the  next  term  there- 
of to  show  cause,  if  any  he  has,  why  this 
judgment,  in  form  as  rendered  aforesaid, 
and  the  lien  thereof  on  the  real  estate  of  the 
said  Daniel  H.  Herman,  be  not  revived,  and 
for  such  other  and  further  relief  as  may  be 
proper.  Heffeman  &  Heffernan, 

Attorneys  for  Plaintiffs. 
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Defendant  files  answer  to  this  petition  as 
follows : 

Hamngton  d  Goodman,  PlaintiffSf 

V. 

DafUel  H  Herman,  Defendant, 

In  the  Circuit  Court  of  Greene  County,  Mis- 
souri, May  Term,  1899. 

Comes  now  the  defendant  in  the  cause 
above  entitled,  and,  for  answer  to  plaintiffs' 
amended  petition,  denies  each  and  every  al- 
legation in  said  petition  contained,  and  so, 
having  answered,  prays  to  be  discharged, 
with  costs.  And  for  another  and  further  an- 
swer to  petition  of  plaintiffs,  defendant  said 
that  heretofore,  to  wit,  on  the  22d  day  of 
November,  1898,  he  filed  a  petition  in  the 
district  court  of  the  United  States  for  the 
southern  division  of  the  western  district  of 
Missouri,  to  be  adjudged  a  bankrupt;  that 
thereafter,  in  the  course  of  said  bankruptcy 
proceedings,  the  plaintiffs  in  this  case,  as 
well  as  the  other  creditors  of  this  defendant, 
proved  up  their  judgments  before  the  said 
court  and  the  referee  in  bankruptcy,  George 
S.  Rathbun,  against  the  defendant  and 
against  his  estate;  that  afterwards,  in  due 
course  in  said  proceedings,  the  petition  of  this 
defendant  to  be  adjudged  a  bankrupt,  and 
discharged  as  such,  came  on  to  be  heard  be- 
fore the  judge  of  said  court,  and  on  such 
hearing  the  plaintiffs  in  this  case,  as  well 
as  certain  other  creditors  of  the  defendant, 
filed  objections  to  the  defendant  being  ad- 
judged a  bankrupt,  and  discharged  as  such; 
that  said  objections  were  heard  in  due  course 
in  said  United  States  district  court,  and  were 
on  the  10th  day  of  April,  1899,  by  said 
court,  overruled,  and  thereupon,  on  the  said 
day,  this  defendant  was  adjudged  a  bank- 
rupt, and  iudgment  was  entered  finally  dis- 
charging him  as  such  bankrupt.  That  by  the 
force  and  effect  of  said  jud^ent  the  defend- 
ant was  discharged  and  relieved  from  furth- 
er liability  on  the  account  of  the  alleged  in- 
debtedness of  the  plaintiffs  against  him,  and 
is  no  longer  responsible  therefor.  Where- 
fore, having  so  fully  answered,  defendant 
prays  to  be  discharged,  with  costs. 

R.  L.  Goode, 
Attorney  for  Defendant. 

The  replication  of  plaintiffs  was  in  the  na- 
ture of  a  confession  and  avoidance  of  the 
new  matter  alleged  as  a  defense  to  the  ac- 
tion. It  is  admitted  that  the  defendant  was 
discharged,  as  alleged,  in  the  bankrupt  pro- 
ceedings, from  all  debts  against  his  estate, 
under  said  bankrupt  act,  but  it  is  averred 
that  the  debt  evidenced  by  the  judgment 
sought  to  be  revived  is  excepted  by  law  from 
such  discharge,  for  the  reason  it  is  alleged 
that  the  merchandise  purchased  by  the  de- 
fendant, for  which  plaintiffs  recovered  judg- 
ment against  the  defendant,  was  by  the  de- 
fendant, D.  H.  Herman,  obtained  and  pro- 
cured from  the  plaintiffs  by  false  pretenses 
and  false  representations.  The  replication 
of  plaintiffs  fully  sets  forth  the  manner  of 
obtaining  the  merchandise,  and  avers  in  de- 
tail in  what  the  fraud  in  securing  the  goods 
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consisted.  As  to  the  original  suit,  in  which 
the  judgment  was  recovered  for  merchandise 
sold  defendant  by  plaintiffs,  a  writ  of  at- 
tachment was  issued  in  aid  of  the  suit. 
One  of  the  grounds  in  the  affidavit  which  was 
filed  in  procuring  the  attachment  was  "that 
the  debt  sued  for  was  fraudulently  con- 
tracted for  on  the  part  of  the  defendant.'' 
A  plea  in  abatement  was  filed  by  ddfendant, 
which  put  in  issue  the  grounds  allied  in  the 
affidavit  for  attachment.  This  plea  was 
withdrawn,  and  the  attachment  was  sus- 
tained. 

Messrs,  Heffemaa  A  Heffemma  for  ap- 
pellants. 

Mr,  W.  D.  Tatlow  for  respondent. 

Foz«  J.,  delivered  the  opinion  of  the  court: 
It  will  be  observed  that  in  this  controver- 
sy there  is  but  one  issue,  and  that  is  sharp- 
ly presented  by  the  pleadings  in  this  cause. 
Plaintiffs  offered  in  evidence  the  judgment 
obtained  against  the  defendant,  which  is 
sought  to  be  revived;  also  the  affidavit  in 
attachment,  and  the  judgment  in  cajse  of 
McNally  v.  Herman,  Record  No.  38,  page 
265;  also  the  affidavit  in  attachment  and 
judgment  in  case  of  Lippincott,  Johnson  ^ 
Co.  V.  Herman — to  all  of  which  testimony  de- 
fendant objected  as  irrelevant,  incomp^wit, 
and  immaterial.  This  evidence  was  admitted 
subject  to  objection.  This  was  the  prima  fa- 
cie showing  as  made  by  plaintiffs.  "Defend- 
ant offered  in  evidence  certified  copy  of  dis- 
charge of  D.  U.  Herman  from  bainkruptcy, 
together  with  the  objections  and  exceptioi^ 
thereto,  to  which  plaintiffs  objected  because 
said  discharge  is  not  a  discharge  in  a  case 
of  the  charad^r  that  is  sought  to  be  revived, 
because  the  United  States  court  failed  and 
refused  to  consider  the  objections  made  by 
Harrington  &  Goodman;  stating  at  the  time 
that  it  wasn*t  a  proper  defense  to  his  dis- 
charge, and  that,  if  the  facts  were  true  as 
stat^,  it  would  have  to  be  brought  up  in 
a  different  way.  (Objections  overruled,  to 
which  plaintiffs  then  and  there  duly  ex- 
cepted at  the  time.)"  Which  discharge  in 
bankruptcy  is  as  follows: 

Discharge  of  Bankrupt. 

District  Court  of  the  United  States,  South- 
em  Division  of  the  Western  District  of 
Missouri. 

Whereas,  Daniel  H.  Herman,  of  Spring- 
field, in  Greene  county,  and  state  of  Mis- 
souri, in  said  district,  has  been  duly  ad- 
judged a  bankrupt  under  the  acts  of  Con- 
gress relating  to  bankruptcy,  and  appears  to 
have  conformed  to  all  the  requirements  of 
law  in  that  behalf,  it  is  therefore  ordered 
by  this  court  that  said  Daniel  H.  Herman  be 
discharged  from  all  debts  and  claims  which 
are  made  provable  by  said  acts  against  his 
estate,  and  which  existed  on  the  22d  day  of 
November,  a.  d.  1898,  on  which  date  the  pe- 
tition for  adjudication  was  filed  by  him;  ex- 
cepting such  debts  as  are  by  law  excepted 
from  the  operation  of  a  discharge  in  bank- 
ruptcy. 
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Witness  the  Honorable  John  H.  Rogers, 
Presiding  Judge  of  said  District  Court  at 
said  April  term,  A.  d.  1899,  and  the  seal 
thereof,  this  10th  day  of  April,  a.  d.  1899. 

[Signed]  John  H.  Rogers,  Presiding  Judge. 

This  was  all  the  evidence  offered  by  the  de- 
fendant. Plaintiffs,  in  rebuttal,  offered  a 
volume  of  testimony  tending  to  show 
that  the  defendant  procured  the  credit 
for  the  merchandise  for  which  they  ob- 
tained judgment  by  false  and  fraudulent 
representations.  It  is  unnecessary  to  burden 
this  opinion  with  the  details  of  the  testi- 
mony for  it  is  apparent  from  the  record  in 
this  cause  that,  under  the  view  of  the  law 
iidopted  by  the  trial  court,  this  testimony 
was  excluded,  or,  at  leajBt,  was  not  considered. 
The  only  issue  in  this  cause  was  very  aptly 
and  appropriately  presented  by  the  declara- 
tion of  law  prayed  for  by  the  plaintiffs,  as  fol- 
lows: "The  plaintiffs'  judgment  against  the 
defendant  should  be  revived,  notwithstand- 
ing defendant's  discharge  in  bankruptcy,  be- 
<!ausc  the  merchandise  sold  and  delivered  by 
plaintiffs  to  the  defendant,  for  which  said 
judgment  was  rendered,  was  secured  from 
plaintiffs  by  false  and  fraudulent  representa- 
tions, for  the  purpose  of  'obtaining  property 
by  faJse  pretenses  and  false  representations,' 
which  declaration  of  law  the  court  refused 
to  give,  to  the  refusal  of  which  the  plaintiffs 
excepted  to  at  the  time.  The  defendant,  up- 
on his  behalf,  ajskcd  no  declaration  of  law." 

Plaintiffs'  contention  is  that  the  trial 
-court,  upon  this  state  of  the  record,  should 
have  entered  judgment  for  plaintiffs,  reviv- 
ing the  judgment  upon  which  this  action  is 
px^icated.  It  will  be  observed  that  the  dis- 
-charge  in  bankruptcy  pleaded  as  a  defense 
to  this  action  was  procured  under  the  pro- 
visions of  the  bankrupt  law  of  1898.  In 
order  to  reach  a  proper  conclusion  in  this 
•cause,  it  is  necessary  to  carefully  examine 
the  provisions  of  that  act  30  U.  S.  Stat,  at 
X,.  550,  chap.  541,  §  17  (U.  S.  Comp.  Stat. 
1901,  p.  3428 ) ,  provides :  ''Sec.  17.  Debts  not 
Affected  by  a  Discharge.  A  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all 
<of  his  provable  debts,  except  such  as  ( 1 )  are 
due  as  a  tax  levied  by  the  United  States,  the 
state,  county,  district,  or  municipality  in 
which  he  resides;  (2)  are  judgments  in  ac- 
tions for  frauds  or  obtaining  property  by 
ialse  pretenses  or  false  representations,  or 
for  wilful  and  malicious  injuries  to  the  per- 
son or  property  of  another;  (3)  have  not 
been  duly  scheduled  in  time  for  proof  and  al- 
lowance, with  the  name  of  the  creditor  if 
Tcnown  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy ;  or  ( 4 )  were  created 
by  his  fraud,  embezzlement,  misappropria- 
tion, or  defalcation  while  acting  as  an  offi- 
cer or  in  any  fiduciary  capacity."  Plaintiffs' 
•contention  is  that  the  evidence  offered  by 
them  in  this  cause  placed  the  judgment 
sought  to  be  revived  within  the  exceptions  as 
mentioned  in  subdivisions  2  and  4  of  }  17, 
supra.  Under  subdivision  2  "judgments  in 
actions  for  frauds  or  obtaining  property  by 
false  pretenses  or  false  representations,"  are 
•60  L.  R.  A. 


not  released  by  a  discharge  in  bankruptcy; 
and  subdivision  4,  it  will  be  observed,  pro- 
vides that  debts  "treated  by  his  fraud,  em- 
bezzlement, misappropriation,  or  defalcation 
while  acting  as  an  officer  or  in  any  fiduciary 
capacity,"  are  not  released.  The  judgment 
sought  to  be  revived  is  this  cause  was  based 
upon  an  account  for  merchandise  sold  the 
defendant  by  plaintiffs.  The  recitation  in 
the  judgment  shows,  beyond  question,  that 
fact.  It  recites,  "and  their  cause  of  action 
being  founded  upon  a  written  instrument,  to 
wit,  an  account;"  hence  it  cannot  be  con- 
tended that  this  was  an  action  for  fraud, 
or  obtaining  property  by  false  pretenses  or 
false  reprejsentations.  It  is,  however,  insist- 
ed by  plaintiffs  that  they  have  the  right  to 
go  beyond  the  record  in  this  cause,  and  show 
that  the  creation  of  the  debt  upon  which  the 
judgment  is  based  was  by  fraud  and  false 
representations.  This  we  do  not  think  plain- 
tiffs have  the  right  to  do,  under  the  provi- 
sions of  the  bankrupt  law  in  force  at  the 
tijne  of  the  entry  of  the  discharge  of  the  de- 
fendant in  the  banki-uptcy  proce^ings.  The 
provisions  of  the  bankrupt  act  of  1898  are 
materially  different  from  the  act  of  1867. 
The  last-mentioned  act  provides  "that  no 
debt  created  by  the  fraud  of  the  creditor 
shall  be  affected  by  the  discharge."  The 
term  used  under  the  former  act  (being  the 
act  of  1898)  is  that  "no  judgment  in  an  ac- 
tion for  fraud"  shall  be  affected.  In  the 
one  there  is  no  importance  placed  upon  the 
form  of  the  action.  In  the  other,  it  express- 
ly provides  that  the  action  upon  which  the 
judgment  is  predicated  shall  be  one  for  the 
fraud  perpetrated  in  the  transaction.  This 
distinction  is  very  aptly  drawn  in  the  case 
of  Argall  v.  Jacobs,  87  N.  Y.  110,  41  Am. 
Rep.  357,  where  the  court,  in  discussing  the 
act  of  1867,  says;  "It  is  not  provided  that 
no  cause  of  action  for  fraud  shall  be  dis- 
charged, but  that  'no  debt  created  by  fraud' 
shall  be  discharged."  In  this  case  we  will 
say  that  the  provisions  of  the  statute  do  not 
apply  to  debts  "created  by  fraud,"  but  sub- 
stantially contain  the  provision  which  the 
court  says  in  the  case  of  Argall  v.  Jacobs, 
87  N.  Y.  110,  41  Am.  Rep.  357,  the  statute 
of  1867  did  not  contain.  In  that  case  the 
suit  was  upon  two  promissory  notes,  not  up- 
on a  judgment,  as  in  this  case.  The  defense 
was  a  discharge  in  a  bankrupt  proceeding. 
Plaintiffs  in  ttiat  case,  in  their  reply,  al- 
leged that  the  debt,  as  evidenced  by  the 
notes,  was  "created  by  fraud,"  and  the  court 
very  properly  held  that  the  fraud  in  the  cre- 
ation of  the  dei)t  might  be  shown,  to  the  end 
that  the  discharge  in  bankruptcy  might  be 
inoperative,  so  far  as  this  particular  debt 
was  concerned.  The  case  of  Bank  of  North 
America  v.  Grandall,  87  Mo.  208,  is 
nearly  identical  with  the  New  York  case 
above  mentioned.  This  case  was  upon 
promissory  notes,  and  the  defense  was 
a  discharge  in  bankruptcy,  both  of  which 
were  tri^  under  the  provisions  of  the 
act  of  1867.  These  cases  were  entire- 
ly different  from  the  case  at  bar.  The 
discharge  waa  under  a  statute  materially 
different,  and  the  actions  were  upon  the  or- 
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i^nal  debt.  Even  under  the  strong  provi- 
sions of  the  act  of  1867,  we  are  of  the  opin- 
ion that  the  plaintiffs  are  not  entitled  to  go 
behind  the  judgment  and  the  pleadings  to 
show  that  the  debt  upon  which  the  judgment 
was  based  was  fraudulently  incurred.  In 
the  case  of  8 human  v.  Strauss,  52  N.  Y.  404, 
while  the  court  fails  to  positively  assert  in 
its  opinion  that  this  cannot  be  done,  for  the 
reason  that  the  question  wajs  not  legitimate- 
ly before  it,  yet  it  does  say  that  the  conten- 
tion of  plaintiff  that  he  could  go  behind  the 
judgment  and  record,  and  show  that  the  debt 
was  "created  by  fraud,"  is  not  supported  by 
the  authorities  cited,  and  that  the  cases 
dted  by  plaintiff  fall  far  short  of  the  claim 
of  the  plaintiff.  The  court  proceeded  in  that 
case  to  examine  the  decisions  cited,  and  dem- 
onetrated  that  the  judgments  and  record  sup- 
plied the  proof  that  the  debts  upon  which 
the  judgments  were  based  were  created  by 
fraud.  Our  attention  is  earnestly  directed 
to  the  case  of  Forsyth  v.  Vchmeyer,  177  U. 
S.  177,  44  L.  ed.  723,  20  Sup.  Ct.  Rep.  623. 
An  examination  of  that  case  will  demon- 
strate that  the  judgment  and  record  proved 
beyond  question  that  the  debt  upon  which 
the  judgment  was  based  was  created  by 
fraud.  It  will  further  be  observed  that  the 
discharge  in  bankruptcy  in  that  case  was  in 
pursuance  of  the  bankrupt  act  of  1867.  It 
will  not  be  contended  that,  if  the  action  is 
based  upon  fraud,  the  fraud  is  merged  in 
the  judgment,  but  it  must  appear  from  the 
record  and  judgment  that  the  action  was 
based  upon  a  fraudulent  transaction.  See 
case  of  Forsyth  v.  Vehmeyery  176  111.  359, 
52  N.  K.  55,  where  this  question  is  fully  dis- 
cussed. In  the  case  of  Stern  v.  Meyer,  9 
Misc.  102,  29  N.  Y.  Supp.  34,  the  conclu- 
sions reached  in  case  of  Shuman  v.  Strauss, 
62  N.  Y.  404,  are  fully  approved.  And  in 
Palmer  v.  Preston,  45  Vt.  154,  12  Am.  Rep. 
191,  the  doctrine  is  clearly  announced  that 
"the  recovery  of  a  judgment  upon  a  contract 
induced  by  fraud  is  a  waiver  of  the  fraud, 
and  the  judgment  is  not  a  debt  created  by 
fraud,  within  the  meaning  of  the  bankrupt 
act,  and  the  plea  of  a  discharge  in  bank- 
ruptcy is  a  good  defense  to  an  action  of  debt 
founded  upon  such  judgment."  So  far  as 
this  contention  is  concerned,  the  action  of 
the  trial  court  in  the  case  at  bar  does  not 
need  the  support  of  the  doctrine  heretofore 
announced.  Its  action  is  fully  supported  by 
the  very  terms  of  the  statute-— "no  judgment 
in  an  action  for  fraud  or  obtaining  property 
by  false  pretenses  or  false  representations 
shall  be  affected."  The  judgment  sought  to 
be  revived  was  based  upon  an  ordinary  suit 
on  account  for  goods  sold  and  delivered.  The 
action  for  fraud  or  obtaining  property  by 
false  pretenses  or  representations,  as  men- 
tioned in  the  bankrupt  act  of  1898,  must  be 
construed  as  contemplating  the  common-law 
form  of  action  for  fraud  and  deceit.  The 
form  of  the  action  must  be  determined  by 
the  petition;  hence,  the  affidavit  for  an  at- 
tachment in  aid  of  the  suit  forms  no  part  of 
the  petition,  and  cannot  be  looked  to  in  de- 
termining the  form  of  action.  The  provi- 
sion of  the  bankrupt  act  of  1808  must  be 
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construed  to  mean  what  it  says, — ^that  it  is 
judgments  in  actions  for  fraud,  and  not 
debts  created  by  fraud,  as  in  the  act  of  1867, 
which  are  not  to  be  affected  by  the  dischaige 
in  bankruptcy.  The  conclusions  as  hemn 
expressed  upon  this  contention  having  been 
reached  by  this  court,  the  error  urged  oy  the 
appellants  in  this  respect  must  be  ruled 
against  them. 

This  leads  us  to  the  last  contention,  based 
upon  subdivision  4,  §  17,  of  the  bankrupt  act 
of  1898,  which  provides  that  no  fraud,  em- 
bezzlement, misappropriation  or  defalcation 
while  acting  as  an  officer  or  in  any  fiduciair 
capacity  shall  be  discharged.  Was  there 
any  fiduciary  relation  existing  between  plain- 
tiffs and  defendant  at  the  time  of  the  sale 
of  the  goods  upon  which  their  judgment 
sought  to  be  revived  is  based?  We  think 
not.  Our  attention  is  called  to  the  cases  of 
Lemcke  v.  Booth,  47  Mo.  385,  4  Am.  Rep. 
326,  and  Brooks  v.  Yocunt,  42  Mo.  App.  516. 
We  will  say  as  to  those  cases,  if  they  are 
cited  in  support  of  the  theory  first  treated 
of  in  this  opinion,  "that  the  plaintiffs  had 
the  right  to  go  behind  the  judgxnent,  and 
show  that  the  debt  upon  which  the  judgment 
was  founded  was  created  by  fraud;"  that 
they  are  not  applicable,  because  that  ques- 
tion was  not  involved.  These  cases  were 
suits  upon  the  original  debts,  and  not  upon 
judgments,  as  the  case  at  bar.  We  have  no 
doubt  as  to  the  correctness  of  the  doctrine, 
under  the  act  of  1867,  that  in  a  suit  upon  an 
account  or  note,  or  any  other  evidence  of 
debt,  where  the  defendant  would  plead  a  dis- 
charge in  bankruptcy,  plaintiffs  in  such  suit 
upon  the  debt  would  be  entitled  to  show  it 
was  created  by  fraud;  but  that  is  not  this 
case.  If  the  cases  are  cited  in  support  of 
the  contention  that  a  fiduciary  relation  ex- 
isted between  the  plaintiffs  and  defendant  at 
the  time  the  merchandise  ^tis  sold  to  defend- 
ant, we  will  say  that  the  facts  as  to  the  re 
lationship  in  those  cases  and  the  facts  in 
the  one  before  us  are  not  at  all  similar.  In 
the  Booth  and  Tocum  Cases,  the  defendants 
were  commission  merchants,  and  consign- 
ments of  goods  were  made  to  them,  to  sell. 
In  this  caj»e  it  was  a  plain  sale  and  delivery 
of  goods  and  wares  in  the  ordinary  course  ci 
business.  As  has  been  very  appropriately 
said:  "In  almost  all  of  the  commercial 
transactions  of  the  country,  confidence  is  re- 
posed in  the  punctuality  and  integrity  of 
the  debtor,  and  a  violation  of  these  is,  in  a 
commercial  sense,  a  disregard  of  the  trust" 
But  it  is  apparent  that  this  is  not  the  "fidu- 
ciary capacity"  spoken  of  in  the  bankrupt 
act.  This  contention  is  settled  adversely  to 
the  plaintiffs  in  the  very  able  and  exhaustive 
review  of  all  the  authorities  in  the  case  of 
Bracken  v.  Milner,  5  Am.  Bankr.  Rep.  23, 
104  Fed.  522.  In  that  case.  Philips,  J.,  very 
clearly  demonstrated  how  tiie  conflict  in  the 
different  cases  originated  in  respect  to  the 
application  of  the  terms  "fiduciary  capae-^ 
ity."  Under  the  bankrupt  act  of  1841,  the 
provision  in  respect  to  the  subject  now  under 
discussion  was  that  "debts  created  in  conse- 
quence of  defalcation"  as  a  public  officer,  or 
as    executor,    administrator,    guardian,    or 
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trustee,  or  while  acting  in  any  other  fidu- 
ciary capacity,  would  not  be  a^Tected  by  the 
discharge  in  bankruptcy.  And  this  provi- 
sion was  the  subject  of  controversy  in  the 
cajse  of  Chapman  v.  Forsyth,  2  How.  202,  11 
L.  ed.  236.  It  was  held  in  that  case  "that 
a  factor  who  had  defaulted  in  accounting  for 
a  balance  due  his  principal  was  not  acting 
in  a  fiduciary  capacity."  Subsequently  this 
statute  was  amended  by  the  act  of  1867,  in 
which  the  enumei'ations  of  classes  were 
omitted;  that  is  to  say,  executors,  adminis- 
trators, etc.  Judge  Pardee,  in  the  case  of 
Fulton  V.  Hammond,  11  Fed.  291,  drew  the 
distinction  between  the  statutes  of  1841  and 
1867,  and,  by  reason  of  this  change  in  the 
statutes,  held  that  tliere  was  an  intention  to 
enlarge  the  comprehension  of  the  terms 
"fiduciary  capacity,"  and  that  the  Chapman 
Case  was  no  longer  to  be  followed  in  that  re- 
spect. But  in  the  cases  of  Neal  v.  Clark,  95 
U.  S.  704,  sub  nom,  Neal  v.  Scruggs,  24  L. 
ed.  586,  and  Hennequin  v.  CleuD^,  111  U.  S. 
676,  28  L.  ed.  565,  4  Sup.  Ct.  Rep.  576,  the 
cases  making  the  distinction  between  the 
acts  of  1841  and  1867  are  discussed,  and  the 
conclusion  finally  reached  that  the  Chapman 
Case  was  the  law,  even  under  the  statute  of 
1867.  Without  passing  on  the  soundness  of 
the  doctrine,  it  might  not  be  amiss  here  to 
say  that  the  rule  announced  in  the  Missouri 
cases  heretofore  mentioned  was  laid  down  by 
reason  of  the  distinction  drawn  by  the  cases 


holding  that  the  Chapman  Case  was  not  ap- 
plicable to  the  bankrupt  act  of  1867.  This 
doctrine  was  departed  from  in  the  cases  of 
Neal  V.  Clark,  95  U.  S.  704,  sub  nom.  Neal 
V.  Scruggs,  24  L.  ed.  586,  and  Hennequin  v. 
Cleus,  111  U.  S.  676,  28  L.  ed.  565,  4  Sup. 
Ct.  Rep.  576.  The  reason  of  the  rule  in  the 
cases  of  Lemcke  v.  Booth,  47  Mo.  385,  4  Am. 
Rep.  326,  and  Brooks  v.  Yocum,  42  Mo.  App. 
516,  under  the  act  of  1867,  having  been 
abandoned,  the  rule  itself  would  fall.  After 
a  full  discussion  by  the  learned  judge  in  the 
case  of  Bracken  v.  Mihier,  5  Am.  Bankr.  Rep. 
23,  104  Fed.  522,  this  very  appropriate  and 
intelligent  application  of  the  terms  "fidu- 
ciary capacity"  was  reached:  "That  the 
phrase  implies  a  fiduciary  relation  existing 
previously  to,  or  independently  of,  the  partic- 
ular transaction  from  which  the  debt  arises." 
In  the  case  before  us  for  determination  it 
might  be  claimed  that  the  plaintiffs,  as  has 
heretofore  been  said,  in  a  commercial  sense, 
reposed  a  trust  in  the  punctuality  and  in- 
tegrity of  the  defendant  at  the  time  they 
sold  him  the  goods,  yet  we  are  unable  to 
reach  the  conclusion  that  such  a  trust  in  a 
simple,  plain  sale  and  delivery  of  merchan- 
dise created  a  "fiduciaiy  relation,"  such  as 
is  contemplated  by  the  bankrupt  act  of  1898. 
Finding  no  error  in  the  action  of  the  trial 
court,  the  judgment  will  be  affirmed. 

All  concur. 
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•1.  The  doctrine  of  the  civil  lavr  with 
respect  to  the  rlffht  of  acavlrlnir  an 
Intereiit  in  the  use  of  water  by  prior  ap- 
propriation and  the  application  thereof  to  a 
beneficial  use  has  never  become  a  part  of  the 
laws  of  this  state,  aad  this  without  regard 
to  whether  the  doctrine  was  ever  in  exis- 
tence as  a  part  of  the  laws  In  force  in  the 
territory  acquired  by  the  United  States 
known  as  the  '*T»al8lana  purchase." 

2.  The  common-law  role  with  respect 
to  the  rlfchts  of  private  riparian 
proprietors  has  been  a  part  of  the  laws  of 
the  state  ever  since  the  organization  of  a 
state  government. 

3.  It  cannot  he  said  that  the  common- 
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law  rnle  deflninar  the  riirhts  of 
riparian   proprietors    is    Inapplicable 

to  the  conditions  prevnlllng  In  the  state  be- 
cause Irrigation  is  found  essential  to  suc- 
cessful agriculture  in  some .  portions  thereof. 

4.  A  riparian's  rlgrht  to  the  nse  of  the 
flow  of  the  stream  passing  through  or 
by  his  laud  is  a  right  inseparably  annexed 
to  the  soil,  not  as  an  easement  or  appur- 
tenance, but  as  a  part  and  parcel  of  the 
land;  such  right  being  a  property  right,  and 
entitled  to  protection  as  such,  the  same  as 
private  property  rights  generally. 

5.  The  leirlslatnre  has  not  aboliished, 
nor  does  It  possess'  the  poiver  to 
abolish,  the  rights  of  riparian  proprietors 
which  have  become  vested,  except  as  such 
rights  be  taken  or  impaired  for  a  public  use 
in  an  exercise  of  the  powers  of  eminent  do- 
main, for  which  compensation  must, be  made 
for  the  Injury  sustained. 

6.  The  provisions  of  Comp.  Stat.  If^Ol, 
i  41,  art.  2e,  chap.  93a,  and  of  i  21,  art.  1, 
of  the  Constitution,  authorizes  the  condem- 
nation   of    the    right   of   a    private   riparian 


NOTB. — Aa  to  right  of  prior  appropriation  of 
water,  including  right  under  special  statutes  or 
customs,  sec.  In  this  series,  Isaacs  v.  Barber 
(Wash.)  30  L,  R.  A.  665,  and  note;  Benton  v. 
Johncox  (Wash.)  39  L.  R.  A.  107;  Carson  v. 
tSentner  (Or.)  43  L.  R.  A.  130;  Cache  La  Pou- 
dre  Reservoir  Co.  v.  Water  Supply  &  Storage 
Co.  (Colo.)  46  L.  R.  A.  175;  Smith  v.  Denlff 
(Mont.)  50  L.  R.  A.  737 ;  New  Loveland  &  G. 
Irrlg.  &  Land  Co.  v.  Consolidated  Home  Supply 
Ditch  and  Reservoir  Co.  (Colo.)  62  L.  R.  A. 
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266 ;  Water  Supply  &  Storage  Co.  v.  Larimer  & 
W.  Irrlg.  Co.  (Colo.)  46  L.  R.  A.  322,  and  Long- 
lire  V.  Smith  (Wash.)  58  L.  R.  A.  308. 

As  to  right  to  divert  water  for  use  on  non- 
riparian  lauds,  see  Gould  v.  Eaton  (Cal.)  38  L. 
R.  A.  181 ;  Smith  v.  Denlff  (Mont.)  50  L.  R.  A. 
737;  and  Jones  v.  Conn  (Or.)  54  L.  R.  A.  630. 

As  to  correlative  rights  of  upper  and  lower 
proprietors,  see  the  following  case,  and  foot- 
note  thereto. 
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proi>rletor  to  the  use  and  enjoyment  of  a 
natural  stream  flowing  past  his  land,  or  Its 
Impairment  by  an  appropriation  of  such  wa- 
ter for  Irrigation  purposes;  and  such  ripar 
ian  proprietor  may  recover  damages  in  the 
!»ame  way  and  subject  to  the  same  rules  as  a 
person  whose  property  Is  affected  injuriously 
by  the  construction  and  operation  of  a  rail- 
road. 

T.  The  irrigation  act  of  1895  authorises 
and  regulates  the  appropriation  of  the  waters 
of  the  state  for  Irrigation  and  other  purposes 
which  are  declared  to  be  a  public  use;  and, 
in  making  appropriations  of  water  as  con- 
templated by  the  act,  a  riparian  owner  whose 
property  rights  are  appropriated  or  impaired 
is  entitled  to  compensation  for  the  injuries 
actually  sustained,  to  be  recovered  In  a  suit- 
able action  or  proceeding  instituted  for  that 
purpose. 

S,  As  to  tlioiic  utreamii  of  "vrater  flow- 
ing tl&roQffb  th«  state  wl&icli  may  be 
elaaaed  as  Intemtate  rivers,  and  along 
the  bonks  of  which  meander  lines  haTe  been 
run  by  the  government  in  its  survey  of  the 
public  lands,  the  question  is  left  open  as  to 
whether  or  not  the  waters  of  such  streams 
may  not  be  treated  as  waters  of  navigable 
rivers,  and  to  which  riparian  rights  of  an  ad- 
joining landowner  would  not  attach  as 
against  the  right  of  the  public  to  use  the  wa- 
ters thereof  by  Its  appropriation  and  applica- 
tion to  beneficial  purposes. 

9.  Wl&lle,  as  an  abstract  proposition 
of  laii»',  a  riparian  proprietor  bas  tbe 
rlffbt  to  tbe  ordinary  natural  flow 
of  a  stream*  this  rule  would  furnish  no 
basis  for  compensation  where  water  is  ap- 
propriated for  irrigation  purposes.  In  order 
to  entitle  a  riparian  owner  to  compensa- 
tion, he  must  suffer  an  actual  loss  or  Injury 
to  his  riparian  estate,  which  the  law  recog- 
nizes as  belonging  to  him  by  reason  of  his 
right  to  the  use  and  enjoyment  of  the  water 
of  which  he  Is  deprived. 

10.  Ordinarily,  a  riparian  proprietor's 
rlirht  to  tbe  nse  of  water  of  a  stream  is 
limited  to  its  use  for  domestic  purposes,  and. 
If  applied  to  the  irrigation  of  riparian  lands, 
a  reasonable  use  for  such  purpose  in  view  of 
an  equal  right  to  use  belonging  to  all  other 
riparian  proprietors. 

11.  The  rlffbt  of  a  riparian  proprietor 
as  soch  to  nse  irater  for  irrigation 
purposes  is  limited  to  riparian  lands. 

12.  The  rlfrbt  cannot  be  extended  to 
lands  contlfrnons  to  the  riparian  land,  nor 
can  water  be  diverted  to  nonrlparlan  lands 
which  might  be  used  on  riparian  lands,  but 
is  not. 

13.  L>and,  to  be  riparian,  must  have  the 
stream  flowing  over  it  or  along  its  borders. 

14.  Tbe  extent  of  riparian  land  cannot, 
in  any  event,  exceed  the  area  acquired  by  a 
single  entry  or  purchase  from  the  govern 
ment ;  and  whether,  in  view  of  the  policy  of 
the  government  in  the  disposition  of  its  pub- 
lic lands,  such  riparian  land  may  exceed  the 
smallest  legal  subdivision  of  a  section, — that 
Is,  40  acres, — or,  in  lieu  thereof,  If  an  Irreg- 
ular tract,  a  designated  numbered  lot,  which 
Is  bordered  by  a  nuturai  stream,  or  over 
which  it  flows. — quave. 

15.  Tbe  t^vo  doctrines  of  water  risrbts, 
one  the  right  of  a  riparian  proprietor,  and 
the  other  the  right  of  appropriation  and  ap- 
plication to  a  beneficial  use  by  a  nonrlparlan 
owner,  may  exist  in  the  state  at  the  same 
time,  and  both  do  exist  concurrently  in  this 
state. 

lO.     Tbe  common-la-w  rnle  of  riparian 
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riflrbtsis  underlying  and  fundamental,  and 
takes  precedence  of  appropriations  of  water 
if  prior  in  time. 

17.  Tbe  riparian  oivner  aeaalres  title 
to  bis  unsnf  mctnary  interest  in  the  wa- 
ter when  he  secures  the  land  to  which  it  is  an 
incident,  and  the  approprlator  acquires  title 
by  appropriation  and  the  application  of  the 
water  to  some  beneficial  use :  the  thne  when 
either  right  attaches  determining  the  super- 
iority of  title  as  between  conflicting  claim- 
ants. 

18.  Irrigation  acta  of  1889  sind  1805 
abroflrated  tbe  la-w  of  private  ripa- 
rian rlffbts  as  theretofore  existing,  and 
substituted  in  its  stead  a  law  providing  for 
the  appropriation  of  the  public  waters  of  the 
state,  and  their  application  to  the  beneficial 
uses  therein  contemplated. 

19.  The  legislative  enactments  re- 
ferred to  did  not  have  the  effect  of 
abolish InflT  vested  riflrhts  of  riparian 
proprietors,  but  affecteci  only  such  rights  as 
might  have  been  acquired  in  the  futare  under 
the  law  as  theretofore  existing. 

20.  The  Gonrt  will  take  Jndiclal  notice 
of  the  fact  that  sUice  the  early  settlements 
of  the  western  portions  of  the  state,  where 
irrigation  has  been  found  essential  to  suc- 
«*es8ful  agriculture,  a  custom  or  practice  has 
existed  of  appropriating  and  diverting  waters 
from  the  natural  channels  thereof  into  irri- 
gation canals,  and  the  application  of  such 
waters  to  the  soil  for  agricultural  purposes. 
Whether  vested  rights  have  been  acquired 
thereby  must  depend  on  the  facts  and  circum- 
stances as  disclosed  in  any  particular  case. 

81.  The  rlKbt  to  the-  nae  of  water, 
ivhen  ac«inired  by  appropriation. 
Is,  in  ltd  nature,  a  property  right,  and  be- 
comes a  superior  and  better  title  to  the  use 
and  enjoyment  of  such  water  than  that  of  a 
riparian  proprietor  whose  right  attaches  sau- 
sequently. 

22.  Tbe  act  of  Consresa  of  July  20. 
1806,  arranted  to  those  approprfatinfc 
water  on  the  public  domain  for  agricultural 
purposes  a  right  in  and  to  the  use  of  such 
waters  when  made  according  to  local  customs, 
or  when  such  right  Is  recognised  by  the  lavs 
of  the  state  or  the  decisions  of  the  courts. 

28.  Tbe  act  of  1877  (Seas.  Laws  1877,  p. 
168)  was  an  implied  recognition  of  the  right 
to  appropriate  the  waters  on  the  public  do- 
main according  to  the  custom  prevailing  in 
the  arid  states  immediately  west  of  us,  and 
the  Irrigation  acts  of  1889  and  1895  expressly 
recognized  and  preserved  the  rights  of  those 
who  had  appropriated  the  public  waters  and 
applied  them  to  agricultural  uses. 

24.  Tbe  duties  of  tbe  state  board  of 
Irriaration,  as  provided  for  in  the  Ir- 
rlflration  act  of  1895  (Sess.  Laws,  chap. 
69),  are  administrative,  and  not  Judicial.  The 
sections  of  the  statute  creating  such  board 
are  not  unconatltutional,  as  conferring  Ju- 
dicial powers  on  executive  ofl&cers. 

25.  "Where  a  larfire  number  of  persons 
claim  rivbts  to  uae  or  divert  the 
waters  of  a  stream  by  virtue  of  riparian 
rights,  appropriations,  prescription,  or  other- 
wise, a  suit  In  equity  to  determine  sach 
rights,  and  enjoin  infringement,  under  color 
thereof,  of  rights  acquired  under  the  irriga- 
tion act,  may  be  maintained  to  avoid  multi- 
plicity of  suits. 

20.  Tbe  plaintitr  In  such  a  suit  may 
offer  to  do  equity  by  comp^asatlng  ri- 
parian owners  whose  rights  are  affected  by 
the  construction  and  operation  of  a  eanal 
without  leaving  them  to  their  actions  at  law: 
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and  in  that  way  the  amoants  due  the  several 
parties  by  way  of  damages  may  become  a 
proper  subject  of  inquiry  and  adjudication 
therein. 

27.  Tlie  term  "domestic  purposes,*' 
as  used  in  Comp.  Stat.  1901,  i  43,  art.  2, 
chap.  93a,  has  reference  to  the  use  of  water 
for  domestic  purposes,  permitted  to  the  ri- 
parian pr(H>rietor  at  common  law,  which  or- 
dinarily inrolves  but  little  interference  with 
the  water  of  a  stream  or  Its  flow,  and  does 
not  contemplate  diversion  of  \Rrge  quantities 
of  water  in  canals  or  pipe  lines. 

28.  Tlie  common  la-w  does  not  fflve  to 
a  riparian  owner  an  absolute  and  ezcla- 
slve  right  to  the  flow  of  all  the  water  of  the 
stream  in  its  natural  state,  but  only  a  right 
to  the  benefit  and  advantage  of  the  water 
flo^'lng  past  bis  land,  so  far  as  consistent 
with  a  like  right  in  all  other  riparian  owners. 

20.  A  riparian  o^vner  liavlns  a  su- 
perior title  to  the  use  of  tUe  crater 
of  a  stream  as  against  an  appropriator 
is  not  entitled  to  maintain  an  injunction  to 
prevent  the  diversion  of  the  storm  or  flood 
waters  of  the  stream,  and  thereby  prevent  its 
application  to  a  beneficial  use,  as  contem- 
plated by  the  statute. 
20.  There  is  no  sucU  tliins  as  a  pre- 
^  scriptive  rifftat  of  a  lower  riparian 
owner  to  receive  water  as  against  upper 
owners.  Receiving  the  full  flow  of  a  stream 
for  more  than  ten  years  does  not  give  a  pre- 
scriptive right  that  will  prevent  reasonable 
use  of  its  waters  by  an  upper  cwner. 

(February  4,  1903.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Dawes  County  dis- 
missing a  proceeding  brought  to  adjudicate 
the  rights  to  certain  water  in  White  river. 
Meveised, 

The  facts  were  stated  upon  a  former  hear- 
ing of  tJie  case  as  follows : 

This  is  an  appeal  from  the  district  court 
of  Dawes  county  on  the  part  of  the  Craw- 
ford Company,  a  corporation,  which  was  the 
plaintiff  below.  We  think  no  clearer  or 
fairer  statement  of  this  case  can  be  made 
than  that  contained  in  the  brief  of  Judge 
>faxwell,  the  venerable  counsel  for  Leroy 
Hall,  and  we  therefore  copy  it  verbatim: 
^'The  appellant  brought  an  action  in  the  dis- 
ftrict  court  of  Dawes  county  against  Leroy 
Hall  and  others  to  adjudicate  certain  righto 
of  the  parties,  and  to  enjoin  Hall,  who  was 
4*harged  with  making  threato  to  tear  down  a 
dam  erected  by  the  appellant  in  White  river, 
in  Dawes  county,  by  which  nearly  all  the 
water  in  the  river  was  diverted  from  ite 
channel,  and  caused  to  flow  through  plain- 
tiff*s  ditch.  Issues  were  made  up,  and  the 
cause  submitted  to  the  court,  which  found 
that  no  threato  had  been  made  by  Hall  to 
tear  down  or  injure  the  dam,  and  therefore 
the  injunction  against  him  was  unauthor- 
ijsed  and  -without  just  cause,  'and  thereupon 
the  court  finds  that  the  plaintiff  is  not  en- 
titled to  an  injunction,  and  that  the  defend- 
ant Leroy  Hall  is  entitled  to  an  injunction 
against  plaintiff,  as  specified  therein.  And 
the  court,  for  the  purposes  only  of  the  injunc- 
tion herein  allowed,  further  finds  that  the 
-defendant  Leroy  Hall  is  a  riparian  proprie- 
tor upon  the  White  river,  as  alleged  in  his 
:said  answer,  and  that  he  and  his  grantors 
-GO  L.  R.  A. 


have  been  such  riparian  proprietors  for  a 
period  of  ton  years  and  upward  immediately 
preceding  the  bringing  of  this  suit,  and 
he  is  entitled  to  all  the  righto  of  a  riparian 
proprietor  thereon,  including  the  flow  of  the 
waters  of  said  stream  as  they  were  wont  to 
do  from  time  immemorial;  that  the  said 
plaintiff  on  or  about  the  —  day  of  Jan- 
uary, A.  D.  1896,  by  means  of  a  dam,  ditch, 
headgate,  reservoirs,  aqueducto,  flumes,  and 
other  appliances  then  in  ito  possession,  did 
divert  the  waters  of  said  stream  from  the 
natural  bed  and  channel  thereof,  at  a  point 
.ibove  the  riparian  lands  of  said  defendant 
Leroy  Hall,  and  have  continued  to  so  divert 
them  until  this  moment,  claiming  the  right 
to  so  divert  them  under  and  by  virtue  of  the 
irrigation  laws  of  the  state  of  Nebraska, 
which  right  has  not  yet  been  adjudicated  by 
the  state  board  of  irrigation.  And  the  court 
further  finds  that  the  said  plaintiff  and  the 
said  defendant,  the  Harris  k  Cooper  Irriga^ 
tion  Company,  are  not  entitled  to  the  relief 
prayed  in  the  amended  supplemental  peti- 
tion and  crciss  petition,  respectively,  at  this 
time;  that  the  defendant  Leroy  Hall  is  en- 
titled only  to  an  injunction  against  the 
plaintiff,  prohibiting  it  from  diverting  the 
water  of  said  stream  by  means  of  ito  dam, 
headgate,  ditches,  and  appliances  aforesaid, 
until  ito  right  to  the  waters  of  said  stream 
for  the  purposes  of  irrigation  shall  be  adju- 
dicated by  the  state  board  of  irrigation,  or 
until  the  further  order  of  this  court,  and  is 
entitled  to  have  the  temporary  injunction 
heretofore  granted  herein  vacated,  dissolved, 
and  set  aside,  and  is  entitled  to  recover  his 
costs  herein  expended,  as  against  the  said 
plaintiff  and  against  the  said  Harris  &  Coop- 
er Irrigation  Company.*  The  court  thereup- 
on dismissed  the  petition,  'without  prejudice 
to  any  further  adjudication  which  may  be 
made  by  the  state  board  of  irrigation,  or  any 
court  having  jurisdiction  of  the  right  of  the 
plaintiff  to  the  waters  of  said  stream  for  ir- 
rigation and  power  purposes.'  The  same  de- 
cree was  made  in  regard  te  the  cross  petition 
of  Harris  &  Cooper  Irrigation  Company,  and 
in  the  Crawford  Company-Hall  case  *it  is  fur- 
ther ordered,  adjudged,  and  decreed  by  the 
court  herein  that  the  said  plaintiff  be  and  it 
is  hereby  prohibited  and  enjoined  from  furth- 
er diverting  the  waters  of  said  stream  from  the 
bed  and  channel  thereof,  by  means  of  its 
dam,  headgate,  ditches,  and  appliances  afore- 
said, until  ito  right  thereto  shall  have  been 
adjudicated  by  the  board  of  irrigation  or 
other  proper  tribunal,  until  the  further 
order  of  this  court  in  that  behalf  granted: 
Provided,  that  said  injunction  shall  not  re- 
strain the  plaintiff  from  arresting  and  stor- 
ing flood  waters,  or  any  excess  above  the 
usual  flow.  And  the  court  further  finds 
that  it  has  no  jurisdiction  of  the  several 
causes  of  action  set  forth  in  the  several  cross 
petitions  of  the  defendants  herein  stated. 
And  the  court  further  finds  that  the  stoto 
board  of  irrigation  has  exclusive  jurisdiction 
over  the  several  causes  of  action  set  forth  in 
plaintiff's  petition  and  the  several  cross  peti- 
tions. And  the  court  having  determined 
that  the  court  has  no  original  jurisdiction  to 
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hear,  determine,  and  adjudicate  the  rights  of 
the  plaintiff  and  defendants  claimed  under 
the  statutes  of  Nebraska  governing  the  man- 
ner of  acquiring  water  rights  for  the  irriga- 
tion, power,  domestic  and  other  purposes,  the 
court  refuses,  in  this  action  and  litigation,  to 
finally  determine  and  adjudicate  any  ques- 
tion of  law,  fact,  or  right.'  " 

M€88i8,  Hamer  A  Hamer,  Allen  O. 
Fisher,  Justin  E.  Porter,  and  W.  D. 
Oldham,  for  appellant: 

The  use  of  water  for  the  purpose  of  irriga- 
tion is  a  public  use  within  the  meaning  of 
the  Constitution. 

Paxton  d  H.  Irrig.  Canal  d  Land  Co,  v. 
Farmers'  d  M.  Irrig.  d  Land  Co.  45  Neb. 
884,  29  L.  R.  A.  853^,  64  N.  W.  343. 

Under  the  act  of  the  le^slature  touching 
the  common  law  of  England,  the  courts  were 
at  liberty  at  any  time  they  saw  fit  to  dis- 
avow the  doctrine  of  riparian  rights,  and, 
under  statutes  almost  exactly  like  ours,  they 
have  done  so  in  the  states  west  of  us. 

Neb.  Comp.  Stat.  1897,  chap.  15,  fi  1. 

The   legislature  of   this   state  has   made 

V     three  spei'ific  and  vigorous  efforts  to  wipe 

out  the  doctrine  of  riparian  rights:     First, 

the  act  of  1877;  second,  the  act  of  March  27, 

1889:  third,  the  act  of  April  4,  1895. 

In  the  commencement  the  court  might 
have  said,  under  the  statute  of  Nebraska, 
pertaining  to  the  common  law,  that  the  com- 
mon law  wajs  not  applicable  in  so  far  as  it 
affected  riparian  rights. 

Jteno  Hmvlting^  Mill  d  Reduction  Works 
v.  Htevenson,  20  Nev.  269,  4  L.  R.  A.  60,  21 
Pac.  317:  Curtis's  Commentaries,  fi  16;  1 
Washb.  Real  Prop. p.  86;  Van  Ness  v.  Pacardy 
2  Pet.  144.  7  L.  od.  377:  1  Kent,  Com.  473; 
Bogarduh  v.  Trinity  Church,  4  Paige,  198; 
Secley  V.  Peters,  10  111.  142 ;  Boyer  v.  Stoeet, 
4  111.  120 ;  People  ex  ret.  Loomis  v.  Canai  \ 
Appraisers,  33  N.  Y.  461;  Stout  v.  Keyes,  2 
Dougl.  (Mich.)  184,  43  Am.  Dec.  465;  Lor- 
man  v.  Benson^  8  Mich.  18,  77  Am.  Dec.  436; 
Morris  v.  Vandcren,  1  DaJl.  67,  1  L.  ed.  40; 
Report  of  th^  Judges,  3  Binn.  595 ;  Shewell  \ 
V.  Fell,  3  Yeatc8,*^21;  State  v.  Cawood,  2 
Stew.  (Ala.)  360;  Inge  v.  Murphy,  10  Ala. 
885. 

The  government  of  the  United  States  has 
never  attempted  to  sell  riparian  rights  after 
the  government  of  the  state  has  attempted 
to  declare  the  doctrine  of  prior  appropria- 
tion. 

Sturr  V.  Beck,  6  Dale.  71,  50  N.  W.  486. 

The  state  may  "appropriate  the  water  of 
any  stream  to  any  purpose  which  will  sub- 
serve the  public  interest." 

Clark  v.  Cambridge,  d  A.  Irrig.  d  Improv. 
Co.  45  Neb.  807,  64  N.  W.  239. 

The  law  of  riparian  proprietorship  was 
destroyed  as  to  all  lands  subsequently  ac- 
quired from  the  United  States  by  the  act 
taking  effect  June  1,  1877,  and,  as  Mr.  Hall's 
land  was  acquired  from  the  United  States 
after  that  time,  he  is  not,  and  cannot  be,  a 
riparian  proprietor. 

While  the  prior  appropriator  has  the  right 
to  have  the  water  flow  down  the  stream  to 
the  head  of  his  ditch,  it  is  an  incorporeal 
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hereditament  appurtenant  to  his  ditch,  and 
coextensive  with  his  right  to  the  ditch  it- 
self; but  he  can  have  no  property  rights  ia 
or  to  the  water  itself  until  it^enters  his 
ditch  from  the  natural  stream. 

Ortman  v.  Dixon,  13  Cal,  33;  McDonald 
V.  Askeic,  29  Cal.  200 ;  Los  Angeles  v.  Bald- 
ujin,  53  C-aJ.  469;  Loicer  Kings  River  Water 
Ditch  Co.  v.  Kings  River  d  F.  Canal  Co.  60 
Cal.  408 ;  Parks  Canal  d  Min.  Co.  v.  Hoyt, 
57  Cal.  46;  Clark  v.  Cambridge  d  A.  Irrig. 
d  Improv.  Co.  45  Neb.  807,  64  N.  W.  239. 

The  United  States  never  undertook  to 
pass  a  law  determining  priority  of  right  to 
the  use  of  water. 

The  legislature  cannot  pass  a  law  which 
prevents  a  roan  from  farming  in  the  only 
way  in  which  it  can  be  done  in  the  county 
in  which  he  lives. 

Cummings  v.  Missouri,  4  Wall.  325,  18  L 
ed.  363 ;  Ex  parte  Garland,  4  Wall.  338,  B 
L.  ed.  366. 

If  farming  may  not  be  done  in  any  con- 
siderable portion  of  this  state  except  by  tbe 
application  of  the  water  running  in  the 
streams  in  that  section,  then  the  legislature 
has  no  right  to  take  the  water,  or  to  per- 
mit it  to  be  taken,  and  used  for  a  compara- 
tively insignificant  use  or  purpose,  thereby 
denying  the  right  to  use  it  to  produce  crop> 
from  the  soil  for  the  sustenance  of  life. 

Under  the  act  of  1877  each  appropriat4)r 
is  entitled  to  a  reasonable  use  of  the  wat«T. 
and  each  man  may  divert  water  from  the 
stream  as  it  goes  by  his  ditch,  and  no  mill 
man  near  the  lower  end  of  tbe  stream,  or 
any  place  else  on  the  stream,  can  say  that 
he  is  entitled  to  a  monopoly  of  the  water  a* 
against  his  neighbors,  who  live  above  him. 
and  who  wish  to  irrigate  their  lands. 

Union  Mill  d  Min.  Co.  v.  Ferris,  2  Saw?. 
176,  Fed.  Cas.  No.  14,371;  Union  Mill  i 
Min.  Co.  V.  Dangbn-g,  2  Raw  v.  450,  Fed.  Cas. 
No.  14,370;  Ellis  v.' Tone,  58  Cal.  289:  Ana- 
heim  Water  Co.  v.  8emi-Tropio  Water  Co. 
64  Cal.  185,  30  Pac.  623;  Lux  v.  Haggin,  H9 
Cal.  255,  10  Pac.  674 ;  Swift  v.  Goodrich,  TO 
Cal.  103,  11  Pac.  561;  Coffman  v.  Robbim, 
8  Or.  278;  Mud  Creek  Im'q.  Agri.  d  Ufp. 
Co.  V.  Vivian.  74  Tex.  170,  11  S.  W.  107H: 
Learned  v.  Tanacman,  65  Cal.  334,  4  Pac, 
191 ;  Ferrea  v.  Knipe,  28  Cal.  343,  87  Am. 
Dec.  128 ;  Peregoy  v.  McKissick,  79  Cal.  572, 
21  Pac.  967;  Sharp  v.  Hoffman,  79  Cal.  404, 
21  Pac.  846;  Kinney,  Irrigation,  I  273: 
Jones  V.  .idams,  19  Nev.  78,  6  Pac.  442 :  Loir 
v.  Schaffvr,  24  Or.  239,  33  Pac.  678. 

The  proper  mode  of  using  water  in  at 
least  three  fourths  of  the  state  of  Nebraska 
is  by  applying  it  to  the  irrigation  ol  the 
soil. 

Union  Mill  d  Min.  Co,  v.  Dangberg,  2 
Sawy.  450,  Fed.  Cas.  No.  14,37(V;  Washb. 
Easements,  2d  ed.  p.  240;  Lux  v.  Hoggin,  69 
Cal.  255,  10  Pac.  674. 

It  is  the  common  law  in  all  the  western 
states  where  water  is  scarce  that  the  proper 
use  of  water  is  for  domestic  purposes  and  ir- 
rigation, and  that  everj'  riparian  proprietor 
is  entitled :  ( 1 )  To  take  out  of  the  stream 
all  the  water  that  he  needs  for  domestic  ii<e 
and  for  watering  stock,  even  if  it  takes  the 
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full  volume  of  the  stream,  and  leaves  none 
to  go  down.  (2)  He  is  entitled  to  a  reason- 
able use  of  the  water  for  the  purpose  of  irri- 
^ting  his  riparian  lands,  and  what  is  a  rea- 
sonably use  depends  upon  the  circumstances 
of  each  case. 

Kenney,  Irrigation,  §  275;  Union  Mill  d 
Min.  Co.  V.  Dangberg,  2  Sawy.  450,  Fed. 
€as.  Na  14,370;  Washb.  Easements,  2d. 
ed.  p.  240;  Luw  v.  Hoggin,  69  Cal.  255,  10 
Pac.  674. 

Mr.  Hall  has  not  obtained  title  to  this  wa- 
ter by  prescription. 

Mills  V.  Trcuoer,  35  Neb.  292,  53  N.  W.  67; 
€arroll  v.  Patrick.  23  Neb.  847,  37  N.  W. 
•671;  Steele  v.  Boley,  6  Utah,  308,  22  Pac. 
311;  Nichols  v.  Gouncily  51  Ark.  26,  9  S.  W. 
305;  Sparks  v.  Pierce,  115  U.  S.  408,  29  L. 
■ed.  428,  6  Sup.  Ct.  Rep.  102;  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  ed.  534;  Slater 
V.  Ounn,  170  Mass.  509,  41  L.  R.  A.  268,  48 
N.  E.  1017;  Bear  River  d  A.  Water  d  Min. 
-Co.  V.  New  York  Min.  Co.  8  Cal.  327,  68  Am. 
Dec.  325. 

It  has  been  the  policy  of  the  United  States 
to  encourage  the  diversion  of  water  upon 
the  public  lands  for  the  purpose  of  irrigation 
and  mining,  and  one  of  the  purposes  of  the 
act  of  Congress  of  July  26,  1866,  was  to  de- 
clare the  existence  of  such  a  policy,  and  to 
protect  the  rights  of  appropriators,  acquired 
prior  to  the  passage  of  the  act. 

Jones  v.  Adams,  19  Nev.  78,  6  Pac.  442; 
Reno  Smelting  Mill  d  Reduction  Works  v. 
Stevenson,  20  Nev.  269,  4  L.  R.  A.  60,  21 
Pac.  317;  Jennison  v.  Kirk,  98  U.  S.  453, 
25  L.  ed.  240;  Broder  v.  Natoma  Water  d 
Min.  Co.  101  U.  S.  274,  25  L.  ed.  790;  Atchi- 
son V.  Peterson,  20  WaJl.  507,  22  L.  ed.  414; 
Basey  v.  Gallagher,  20  Wall.  670,  22  L.  ed. 
452;  Forbes  v.  Giacey,  94  U.  S.  762,  24  L. 
«d.  313;  Sturr  v.  Beck,  133  U.  S.  541,  33  L. 
ed.  761,  10  Sup.  Ct.  Rep.  350;  Wood  v.  Eti- 
toanda  Water  Go.  122  Cal.  152,  54  Pac.  726; 
Williams  v.  Barter,  121  Cal.  47,  53  Pac. 
405. 

The  right  of  the  Crawford  company  re- 
lates back  to  the  16th  day  of  June,  1891, 
when  Charles  J.  Grable  posted  his  notice. 
Although  his  appropriation  was  not  com- 
plete until  the  actual  diversion  of  the  water, 
still,  if  he  prosecuted  the  work  with  reason- 
able diligence  in  view  of  the  obstacles  which 
he  met,  the  right  relates  back  to  the  time 
when  the  first  step  was  taken  to  secure  it. 

Ophir  Silver  Min.  Go.  v.  Carpenter,  4  Nev. 
544,  97  Am.  Dec.  550 ;  Larimer  County  Res- 
ervoir Co.  V.  People,  8  Colo.  617,  9  Pac.  794; 
Wheeler  v.  Northern  Colorado  Irrig.  Co.  10 
Colo  588.  17  Pac.  487;  Kelly  v.  Natoma  Wa- 
ter Co.  6  Cal.  105 ;  Nevada  Ditch  Co.  v.  Ben- 
nett, 30  Or.  59,  45  Pac.  478 ;  Conant  v.  Jones, 
(Idaho),  32  Pac.  251;  Smith  v.  Hope  Min. 
Co.  18  Mont.  432,  45  Pac.  632;  Sieber  v. 
Frink,  7  Colo.  154,  2  Pac.  901;  Farmers* 
Highline  Canal  d  Reservoir  Co.  v.  South- 
worth,  13  Colo.  115,  4  L.  R.  A.  767,  21  Pac. 
1029. 

Of  natural  right  flowing  water,  the  air, 
the  sea,  and  the  shores  of  the  sea,  are  com- 
mon property. 

Gould,  Waters,  §  47 ;  Royal  Fishery  of  the 
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Banne,  Davies,  149,  150;  Blundell  v.  Cat- 
teralt,  5  Bam.  &  Aid.  268;  Bagott  v.  Orr, 
2  Bos.  &  P.  472. 

Of  things  that  are  common  to  all  anyone 
may  take  such  a  portion  as  he  pleases. 

Sandar's  Justinian,  lib.,  tit.  1,  §  2 ;  Mason 
V.  Hill,  5  Bam.  &  Ad.  1 ;  Kinney,  Irrigation, 
§  16. 

Under  the  civil  law,  and  under  the  French 
law,  any6ne  who  saw  fit  might  divert  the 
water  and  thereby  appropriate  it. 

If  the  plaintiff,  which  diverts  the  water  on 
its  own  land,  is  to  be  accorded  the  same 
treatment  that  would  be  .given  a  riparian 
proprietor,  then  it  is  not  to  be  allowed  to 
consume  all  the  water;  but  it  may  use  it 
all,  and,  if  it  turns  it  back  into  the  stream 
before  it  reaches  Hall's  mill  reduced  in  quan- 
tity only  by  the  amount  absorbed  and  evap- 
orated. Hall  has  no  cause  of  complaint.  This 
would  be  a  reasonable  use;  and,  while  the 
volume  might  be  somewhat  lessened,  it 
would  be  so  small  that  the  maxim  De  mini- 
mis non  curat  lex  would  be  held  to  apply. 

Embrey  v.  Ou^en,  6  Exch.  353;  Wood  v. 
Waud,  3  Exch.  746. 

Mr.  Hall  is  entitled  to  no  compensation 
because  no  right  was  conferred  upon  him 
which  prevented  the  taking  of  the  water  for 
domestic  use  and  irrigation.  In  contem- 
plation of  law,  he  bought  the  land  and  built 
the  mill  knowing  what  the  needs  of  the  com- 
munity would  be,  and  knowing  that  the  wa- 
ter in  White  river  would  be  needed  to  a 
large  extent  for  irrigation  and  domestic  use. 

Mo^'se  v.  Worcester,  139  Mass.  389,  2  N. 
E.  694;  Washburn  d  M.  Mfg.  Co.  v.  Wor- 
cester, 116  Mass.  458;  Merrifield  v.  Worces- 
ter, 110  Mass.  210,  14  Am.  Rep.  592;  Barn- 
ard V.  Shirley,  151  Ind.  160,  41  L.  R.  A.  737, 
47  N.  E.  671;  Richmond  v.  Test,  18  Ind. 
App.  482,  48  N.  E.  610;  Pennsylvania  Coal 
Co.  V.  Sanderson,  113  Pa.  126,  57  Am.  Rep. 
455,  6  Atl.  453;  Scranton  v.  Wheeler,  179  U. 
S.  141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48; 
Sage  v.  N&iD  York,  154  N.  Y.  61,  38  L.  R.  A. 
606,  47  N.  E.  1096;  Webber  v.  Pere  Mar- 
quette Boom  Co.  62  Mich.  636,  30  N.  W.  469; 
Furman  v.  New  York,  5  Sandf.  16,  10  N.  Y. 
567 ;  People  v.  New  York  d  S.  I.  Ferry  Go. 
68  N.  Y.  71. 

On  motion  for  rehearing. 

The  right  to  use  water  for  domestic  pur- 
poses has  always  been  recognized  as  para- 
mount to  the  right  to  use  it  for  any  other 
purpose. 

Arnold  v.  Foot,  12  Wend.  330;  Evans  v. 
Merriweather,  4  111.  495,  38  Am.  Dec.  106; 
Slack  V.  Marsh,  11  Phila.  543;  Miner  v.  Gil- 
mour,  12  Moore,  P.  C.  C.  131;  Hazeltine  v. 
Case  46  Wis.  391,  32  Am.  Rep.  715,  1  N.  W. 
66;  Luw  V.  Haggin,  69  Cal.  255,  10  Pac.  674. 

The  use  of  water  for  the  purpose  of  irri- 
gation in  Dawes  county  is  a  natural  want. 

Rhodes  v.  Whitehead,  27  Tex.  304,  84  Am. 
Dec.  631;  Evans  v.  Merriweather,  4  111.  495, 
38  Am.  Dec.  106;  ToUe  v.  Correth,  31  Tex. 
362,  98  Am.  Dec.  540;  Mud  Creek  Irrig. 
Agri.  d  Mfg.  Co.  v.  Vivian,  74  Tex.  170,  11 
S.  W.  1078. 

The  waters  subject  to  appropriation  for 
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beneficial  purposes  are  the  property  of  the 
state. 

White  V.  Farmers'  Highline  Canal  d  Res- 
ervoir Co.  22  Colo.  191,  31  L.  R.  A.  828,  43 
Pac.  1028;  Farm  Invest.  Co.  v.  Carpenter,  9 
Wyo.  119,  50  L.  R.  A.  747,  61  Pac.  258. 

Hall  could  get  no  right  to  the  exclusive 
water  of  the  stream  as  against  any  irrigator 
diverting  the  water  above  his  mill. 

Brossard  v.  Morgan  (Idaho)  61  Pac. 
1031;  Boyce  v.  Cupper,  37  Or.  256,  61  Pac. 
642. 

It  is  too  late  for  this  court  to  retreat.  It 
has  already  declared  in  favor  of  irrigation. 

Slattcry  v.  Harlctfy  58  Neb.  575,  79  N.  W. 
151;  Cummings  v.  Hyatt,  54  Neb.  35,  74  N. 
W.  411. 

If  England  can  adopt  one  custom  and 
make  it  a  part  of  the  common  law,  then  Ne- 
brajska  can  adopt  another  custom  and  make 
it  a  part  of  the  common  law.  If  irrigation 
is  a  good  custom  in  Nebraska,  it  is  as  much 
a  part  of  the  duty  of  the  courts  to  declare 
it  a  part  of  the  common  law  of  the  state  as 
it  is  the  duty  of  the  English  courts  to  de- 
clare any  useful  custom  in  England  to  be  a 
part  of  the  common  law  of  England.  The 
best  interests  of  the  Englishman  is  the  first 
and  lajst  consideration  of  the  English  court. 

Cooley's  Bl.  Com.  4th  ed.  |  3,  •64,  •68. 

There  is  no  presumption  that  the  common 
law  exists  in  any  part  of  the  territory  for- 
merly included  in  Louisiana. 

y orris  v.  Harris,  15  Cal.  226;  1  Bl.  Coti. 
107 ;  1  Story,  Const.  Lim.  p.  150. 

The  state  controls  the  water. 

Castle  Rock  Irrig.  Canal  d  Water  Potcer 
Co.  V.  Jurisch   (Neb.)    93  N.  W.  690. 

Hall  has  no  rights  as  against  the  state 
unless  the  state,  by  its  constitutional  rep- 
resentatives, has  said  so  by  some  "instru- 
ment showing  a  clear  and  undoubted  inten- 
tion to  that  end."  _ 

Sage  v.  New  York,  154  N.  Y.  61,  38  L.  R. 
A.  606,  47  N.  E.  1096;  People  v.  New  York 
d  8. 1.  Ferry  Co.  68  N.  Y.  71 ;  Webb  v.  Bird, 
13  C.  B.  N.  S.  841. 

The  policy  of  the  law  is  to  promote  the 
progress  of  cities,  towns,  and  villages,  and 
to  provide  for  the  comfort  and  enjoyment  of 
their  inhabitants. 

Los  Angeles  v.  Pomeroy,  124  Cal.  597,  67 
Pac.  585;  Watuppa  Reservoir  Co.  v.  Fall 
River.  147  Mass.  548,  1  L.  R.  A.  466,  18  N. 
E.  465. 

Messrs.  J.  W.  Deweeaa  and  John  8. 
Kirkpatriok,  also  in  support  of  motion  for 
rehearing: 

We  have  adopted  only  such  portions  of  the 
common  law  as  were  applicable  to  conditions 
in  the  territorv  of  Nebraska. 

Delaney  v.  Errickson,  10  Neb.  492,  35  Am. 
Rep.  487i  6  N.  W.  600. 

The  power  of  the  legislature  is  plenary. 
The  legislature  can  do  anything  not  prohib- 
ited by  the  Con«*titution. 

People  tx  rcl.  Wood  v.  Draper,  15  N.  Y. 
532;  Thorpe  v.  ICniland  d  B.  R.  Co.  27  Vt. 
140,  02  Am.  Dec.  025;  Cresap  v.  Gray,  10 
Or.  349. 

The  very  nature  of  water  in  lakes  and 
running  streams  is  such  that  the  legislature 
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!  might,  with  perfect  propriety,  declare  all 
such  waters,  so  far  as  not  appropriated,  pub- 
lic property. 

Messrs.  Albert  W.  Crltes,  W.  H. 
Fanainst  and  Samuel  BftaKwell,  for  ap- 
pellees : 

This  oourt  on  numerous  occasions  has  sus- 
tained the  common-law  doctrine  of  riparian 
rights,  except  when  in  conflict  with  some 
statutory  or  constitutional  provision. 

Clark  V.  Cambridge  d  A.  Irrig.  d  Improv, 
Co.  46  Neb.  798,  64  N.  W.  239;  GiU  v. 
Lydick,  40  Neb.  508,  59  N.  W.  104;  Eide- 
miller  Ice  Co.  v.  Outhrie,  42  Neb.  238,  28 
L.  R.  A.  581,  60  N.  W.  717;  Slattery  v.  Bar- 
ley, 58  Neb.  575,  79  N.  W.  151;  Culrer 
V.  Garbe,  27  Neb.  312,  43  N.  W.  237. 

All  that  part  of  the  act  relating  to  the 
state  board  as  a  tribunal  is  null  and  void, 
and  that  invalidates  the  whole  act. 

State  em  rel.  Jones  v.  Lancaster  County, 
6  Neb.  474;  Trumble  v.  Trumble,  37  Neb. 
340,  55  N.  W.  869 ;  Low  v.  Rees  Printing  Co. 
41  Neb.  127,  24  L.  R.  A.  702,  59  N.  W.  362; 
State  ea  rel.  Comstock  v.  Stewart,  52  Neb. 
243,  71  N.  W.  998;  German- American  F.  Ins. 
Co.  V.  Minden,  51  Neb.  870,  71  N.  W.  995; 
State  ea  rel.  Smyth  v.  Magney,  52  Neb.  508, 
72  N.  W.  1006;  Warren  v.  Charlestown,  2 
Gray,  84;  Copeland  v.  St.  Joseph,  126  Mo. 
417,  29  S.  W.  281;  State  v.  Sinks,  42  Ohio 
St  345;  Johnson  v.  State,  59  N.  J.  L.  271, 
35  Atl.  787 ;  State  ex  rel.  Law  v.  Blend,  121 
Ind.  514,  23  N.  E.  511;  Bl<ick  v.  Trowcr,  79 
Va.  123;  Slauson  v.  Racine,  13  Wis.  399; 
Poindexter  v.  Greenhow,  114  U.  S.  270,  29  L. 
ed.  185,  5  Sup.  Ct.  Rep.  903,  962;  StaU  ex 
rel.  Huston  v.  Perry  County,  5  Ohio  St.  497. 

Riparian  rights  are  part  of  the  laws  of 
this  state. 

Lammers  v.  Nissen,  4  Neb.  245:  Bissell  y, 
Fletcher,  19  Neb.  726,  28  N.  W.  303:  Wig- 
genhom  v.  Kountz,  23  Neb.  691,  37  X.  W. 
603:  Stewart  v.  Schneider,  22  Neb.  286,  34 
N.  W.  640;  Gill  v.  Lydick,  40  Neb.  508,  59 
N.  W.  104;  Bouvier  v.  Stricklett,  40  Neb. 
792,  59  N.  W.  550;  Nebraska  v.  /otc«,  143 
U.  S.  369,  36  L.  ed.  186,  12  Sup.  Ct.  Rep. 
396;  Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb, 
238,  38  L.  R.  A.  581,  60  N.  W.  717;  Slaitery 
V.  Barley,  58  Neb.  576,  79  N.  W.  151;  Clark 
V.  Cambridge  d  A.  Irrig.  d  Improv.  Co.  45 
Neb.  798,  64  N.  W.  239;  Plattsmouth  Water 
Co.  V.  Smith,^  57  Neb.  579,  78  N.  W.  275; 
Jenal  v.  Green  Island  Draining  Co,  12  Neb. 
163,  10  N.  W.  647. 

Holoomb,   J.,   delivered   the   opinion   of 

the  court: 

An  opinion  prepared  in  this  cause  by  the 
then  chief  justice,  with  one  in  its  nature 
supplementary  thereto,  have  heretofore  been 
handed  down  by  the  court.  60  Neb.  754,  84 
N.  W.  271,  and  61  Neb.  317,  85  N.  W.  303. 
The  importance  of  the  questions  involved  in 
a  decision  of  the  controversy,  vitally  affect- 
ing, as  they  do,  the  material  interests  of  the 
state,  and  especially  that  portion  of  it  where 
irrigation  is  necessary  to  successful  agricul- 
ture, has  induced  us  to  ^rant  a  further  hear- 
inff,  and  again  to  examine  and  consider  the 
principal  controverted  points  arising  in  the 
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case.  A  full  statement  of  the  nature  of  the 
litigation  is  found  in  the  opinion  first  filed, 
and  we  need  not  here  restate  it.  Briefly,  the 
appellant,  who  was  plaintiff  below,  began 
an  action  equitable  in  character  to  have  ad- 
judicated the  rights  of  different  persons, 
made  parties  to  the  action,  to  the  use  of  the 
water  flowing  in  a  stream  called  "White 
river,"  and  to  enjoin  the  defendant  Hall 
from  a  threatened  interference  with  plain- 
tiff's headgate  and  works  connected  with  an 
irrigating  canal  being  constructed  by  it.  The 
plaintiff  claimed  the  right  to  divert  the  wa- 
ters of  the  stream  mentioned  for  irrigation 
purposes  and  to  supply  the  town  of  Craw- 
ford, situated  near  its  proposed  canal,  with 
water  for  municipal  purposes.  Defendant 
Hall,  owning  and  operating  a  mill  adjacent 
to  the  stream  which  had  been  utilized  for 
power  purposes  denies  plaintiff's  alleged 
right  of  appropriation,  and  claims  a  right  to 
the  continued  use  of  the  water  ordinarily 
flowing  in  the  stream  as  a  riparian  proprie- 
tor. Numerous  other  defendants,  claiming 
some  right  to  the  use  of  the  water  as  ripa- 
rian owners  or  by  appropriation,  were  also 
made  defendants,  with  a  view  of  having  ad- 
judicated the  rights  of  all  the  parties  to  the 
liti^tion.  The  trial  court  refused  to  take 
jurisdiction  and  try  the  cause  on  its  merits, 
for  the  reason  that  the  water  rights  of  the  re- 
spective parties  had  not  first  been  determined 
by  the  state  board  of  irrigation,  under  the 
provisions  of  the  irrigation  act  of  1895.  On 
defendant  Hall's  application  on  a  cross  peti- 
tion an  injunction  was  granted  against  plain- 
tiff restraining  it  from  diverting  the  water 
of  the  stream  into  its  irrigation  canal,  and 
the  temporary  injunction  granted  in  its  fa- 
vor and  against  Hall  was  dissolved.  From 
these  several  orders  the  plaintiff  appeals. 

The  argument  in  this  court  has  taken  an 
exceedingly  broad  range.  Narrowed  to  its 
simplest  terms,  the  matters  in  dispute  relate 
to  conflicting  rights  and  interests  as  betAveen 
riparian  owners  and  those  claiming  as  ap- 
propriators  of  the  waters  in  the  streams  of 
the  state  for  irrigation  and  other  beneficial 
purposes.  Incidental  to  the  main  question 
thus  stated,  there  is  involved  the  constitu- 
tionality of  the  irrigation  act  of  1895,  creat- 
ing and  providing  for  a  state  board  of  irri- 
gation, defining  its  duties,  powers,  and  au- 
thority, and  especially  the  portion  of  the  act 
which  empowers  such  board  to  determine 
and  adjust  the  amount  and  priority  of  right 
to  the  use  of  water  by  appropriation  for  ir- 
rigation purposes.  There  is  also  presented 
for  consideration  the  correctness  of  the  rul- 
ing of  the  trial  court  in  dismissing  the 
action  begun  by  plaintiff  without  a  hearing 
and  judgment  on  its  merits.  Appreciating 
the  fact  that  ^reat  interests  are  affected,  and 
the  far-reaching  consequences  of  a  decision 
regarding  the  matter  in  controversy  when 
finally  determined,  more  than  the  usual  time 
has  been  taken,  in  order  that  such  full  con- 
sideration might  be  given  the  case  as  the  im- 
portance of  the  question  presented  seems  to 
demand.  In  the  former  opinions  we  decided, 
in  substance,  that  the  plaintiff  could  not  re- 
Iv  upon  a  statute  for  the  purpose  of  enforc- 
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ing  his  alleged  right  as  appropriator,  and 
at  the  same  time  urge  the  invalidity  of  a 
material  portion  thereof  on  the  ground  of  its- 
alleged  unconstitutionality,  it  being  obvious 
that  the  invalid  portion,  if  found  invalid,, 
formed  an  inducement  to  the  passage  of  the 
entire  act,  upon  which  its  rights  must  rest 
if  sustained;  and  that  the  act  of  the  legisla- 
ture of  February  9,  1877,  did  not  abrogate 
the  common-law  rights  of  riparian  owners  as 
they  then  existed  in  this  state.  It  is  also 
held  that  Comp.  Stat.  1897,  §§  47,  48,  art.  2^ 
chap.  93a,  constituted  no  acceptance  of  any 
supposed  grant  to  the  state  by  the  Federal 
government  of  the  waters  on  the  public  do- 
main. While  some  other  questions  of  a 
minor  character  were  determined,  those  just 
referred  to  are  the  only  ones  having  a  mate- 
rial bearing  on  the  principal  propositions 
we  shall  consider  in  the  further  examination 
of  the  case. 

Much  of  the  several  briefs  of  coimsel  for 
plaintiff,  whose,  rights  are  to  be  decided  by 
the  law  relating  to  the  right  of  appropria- 
tion of  water  for  irrigation,  is  devoted  to  an 
argument  in  support  of  the  contention  that 
the  doctrine  of  the  rights  of  riparian  owners, 
as  known  and  enforced  at  common  law,  is  in- 
applicable to,  dnd  has  never  legally  )>ecome 
a  part  of,  the  laws  of  this  state,  and  is  not 
in  force  iJiercin.  It  is  insisted  that  the  wa- 
ters of  the  state,  by  virtue  of  the  laws  and 
ordinances  in  force  when  it  was  admitted 
to  the  Union  are  publici  juriSf  always  have 
been,  and  may  lawfully  be  diverted  from  any 
stream  where  naturally  flowing,  appropri- 
ated by  uonriparian  owners,  and  employed 
for  any  beneficial  use;  that  the  law  of  prior 
appropriation  of  water  as  defined  by  the 
civil  law  is  in  force  in  this  state,  and  not  the 
common-law  rule  of  riparian  proprietorship. 
The  argument  is  constructed  on  the  theory 
that  the  civil-law  doctrine  of  appropriation 
of  water  in  natural  streams  as  belonging  to 
the  public  became  a  part  of  the  laws  of  the 
territory  and  state  by  reason  of  the  Louis- 
iana territory  purchase  from  France,  and 
that  nothing  since  the  acquisition  of  that 
territory  has  transpired  which  has  had  the 
effect  of  displacing  the  law  oa  it  then  existed. 
It  is  said  that,  while  the  enabling  act  for 
the  admission  of  the  state  provided  that 
the  people  inhabiting  the  territory  forever 
disclaimed  all  right  and  title  to  the  unap- 
propriated public  lands  lying  within  the  ter- 
ritory, and  that  the  same  shall  be  and  re- 
main at  the  sole  and  entire  disposition  of 
the  United  States,  yet  the  provision  con- 
tained in  the  first  state  Constitution  declar- 
ing that,  the  people  of  the  state  in  their 
right  of  sovereignty  are  to  possess  the  ulti- 
mate property  in  and  to  all  lands  within  the 
jurisdiction  of  the  state,  and  all  lands  the 
title  to  which  shall  fail  from  a  defect  of 
heirs  shall  revert  or  escheat  to  the  people, 
preserved  to  them  and  to  the  state  sover- 
eignty and  jurisdiction  over  the  waters  of 
the  streams  flowing  therein,  and  left  in  force 
the  doctrine  of  appropriation  as  theretofore 
existing.  The  scope  and  effect  of  the  pro- 
visions referred  to  as  we  view  the  subject, 
accorded   to    the   government   the   primary 
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right  of  libposal  of  the  public  lands,  the 
state  maiutaining  its  sovereignty  in  the  ex- 
ercise of  the  powers  of  eminent  domain*and 
right  to  property  resulting  from  escheaXs 
and  forfeitures. 

Without  conceding  or  controverting  the 
proposition  of  the  civil  law  of  appropriation 
ever  being  in  force  in  the  territory  now 
comprising  the  state,  we  feel  altogether  clear 
that  in  the  organization  of  its  government, 
the  common-law  rule  of  riparian  proprietor- 
ship was  established  as  a  part  of  its  laws. 
By  the  argument  along  the  lines  indicated 
we  are  asked  to  overrule  the  many  prior  de- 
cisions of  this  court  on  the  subject  of  water 
and  water  rights  as  relates  to  riparian  pro- 
prietorS;  and  declare  tlie  law  to  be  as  it  is 
applied  in  the  arid  states  immediately  west 
of  us,  where  the  waters  of  all  the  streams 
flowing  in  and  through  the  states  are  held 
to  belong  to  the  state,  in  trust  for  the  peo- 
ple, and  subject  to  appropriation  by  any  per- 
son or  corporation  for  a  beneficial  purpose; 
the  act  of  appropriating  the  water  being  the 
test  of  the  right  thereto  and  the  use  thereof, 
rather  than  the  ownership  of  the  banks  be- 
tween which  the  stream  flows.  The  argu- 
ment is  not  convincing,  nor  will  it  justify 
us  in  departing  from  sound  and  well-recog- 
nized principles  of  law  in  the  decision  of  the 
cause.  To  adopt  the  doctrine  contended  for 
would  be  a  most  violent  and  radical  depar- 
ture from  the  trend  of  judicial  decisions 
heretofore  prevailing,  and  would  overturn 
many  well-settled  and  generally  accepted 
principles  respecting  property  rights,  and 
result  in  an  invasion  of  vested  private  prop- 
erty interests  which  is  beyond  the  lawful 
power  of  the  court  or  the  legislature.  To 
say  there  is  no  such  thing  as  a  property 
right  of  a  riparian  owner  to  the  use  of  the 
stream  flowing  along  or  by  his  land  is  to 
work  a  revolution  in  the  jurisprudence  of 
the  state,  and  violate  fundamental  principles 
which  lie  at  the  very  foundation  of  the  sys- 
tem. In  Clark  v.  Cambridge  d  A.  frrig.  d 
Improv.  Co.  45  Neb.  798,  64  X.  W.  239,  it  is 
lield  that,  except  as  abrogated  or  modified 
by  statute,  the  common-law  doctrine  with 
respect  to  the  rights  of  private  riparian 
proprietors  prevails  in  this  country,  and 
that  such  right  is  property,  which  when 
vested,  can  be  impaired  or  destroyed  only  in 
the  interests  of  the  general  public  upon  full 
•compensation,  and  in  accordance  with  estab- 
lished law.  In  speaking  of  the  subject,  the 
-court  says:  "Although  the  contrary  has 
been  asserted  in  some  of  the  arid  Pacific 
states  (see  Fleno  Smelting  Mill,  d  Reduction 
Works  v.  Stevcnsony  20  Nev.  269,  4  L.  R.  A. 
60.  21  Pac.  317;  Statcell  v.  Johnson,  7  Utah, 
215,  26  Pac.  290),  the  common-law  doctrine 
with  respect  to  the  rights  of  private  riparian 
proprietors,  except  as  modified  by  statute, 
prevails  in  this  countrv.  Eidemiller  Ice  Co. 
v.  Guthrie.  42  Neb.  238,  28  L.  R.  A.  581,  60 
N.  W.  717,  Black's  Pom.  Waters,  §§  127,  130, 
and  authorities  cited.  At  the  common  law 
-every  riparian  proprietor,  as  an  incident  to 
his  estate,  is  entitled  to  the  natural  flow  of 
the  water  of  running  streams,  .  .  .  un- 
diminished in  quantity  and  unimpaired  in 
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quality,  although  all  have  the  right  to  the 
reajsonable  use  thereof  for  the  ordinary  pur- 
pose of*  life  (3  Kent,  Com.  439;  Angell, 
Water-courses,  %  95;  Gould,  Waters,  fi  204; 
Black's  Pom.  Waters,  §  8),  and  ajiy  unlaw- 
ful diversion  thereof  is  an  actionable  wroi^." 
And  further  6n:  "The  right  of  a  riparian 
proprietor,  as  such,  is  property,  and,  when 
vested,  can  be  destroyed  or  impaired  only  in 
the  interest  of  the  general  public,  upon  full 
compensation,  and  in  aooordanoe  with  estab- 
lished law.  Luw  V.  Hoggin,  69  Cal.  255,  10 
Pac.  674;  Yates  v.  Milwaukee,  10  Wall.  497, 
19  L.  ed.  984;  Potomac  S,  B.  Co,  v.  Upper  Po- 
tomac 8.  D.  Co.  109  U.  S.  672,  27  L.  ed.  1070, 
4  Sup.  Ct.  Rep.  15 ;  Delaplaine  v.  Chicago  d 
y.  W,  R,  Co.  42  Wis.  214,  24  Am.  Rep.  386; 
Bell  v.  Cough,  23  N.  J.  L.  624;  Trenton  Wa- 
ter Power  Co.  v.  Raff,  36  N.  J.  L.  335.  That 
the  state  may,  in  the  exercise  of  the  right  of 
eminent  domain,  appropriate  the  water  of 
any  stream  to  any  purpose  which  will  sub- 
serve the  public  interests,  is  not  doubted, 
and  that  the  reclamation  of  the  inaFable 
lands  of  the  state  is  a  work  of  public  utility 
within  the  meaning  of  the  Constitution  is  a 
proposition  not  controverted  in  this  proceed- 
ing. But  even  the  state  in  its  sovereign  ca- 
pacity is,  as  we  have  seen,  within  the  restric- 
tions of  the  Constitution,  and  can  take  or 
damage  private  property  only  upon  the  con- 
ditions thereby  imposed."  In  Plattsmouth 
Water  Co.  v.  Smith,  57  Neb.  579,  78  N.  W. 
275,  in  a  contest  between  riparian  proprie- 
tors, where  the  water  company  was  obtain- 
ing water  from  a  water  course  flowing  over 
its  land  to  supply  the  city  for  domestic  pur- 
poses, fire  protection,  etc.,  the  doctrine  is 
thus  broadly  stated:  "Riparian  owners  up- 
on streams  of  water  are  entitled  in  the  ab- 
sence of  grant,  license,  or  prescription,  to 
the  usual  natural  flow  of  water  in  the 
streams  without  material  alteration.''  In 
Slattery  v.  Barley,  58  Neb.  575,  79  N.  W. 
151,  it  is  again  held:  "The  common-law 
rules  relative  to  the  rights  of  private  ri- 
parian proprietoi'S  are  of  force  in  this  state 
with  the  exception  of  statutory  abrogation 
and  changes."  With  these  explicit  declara- 
tions respecting  the  rights  of  private  ri- 
parian proprietors,  made  after  mature  de- 
liberation, clear,  indeed,  should  appear  the 
soundness  of  a  proposition  which  is  advanoei 
with  a  view  of  securing  judicial  sanction 
when  the  effect  would  be  to  overturn  all 
the  cases  referred  to,  and  many  others  we 
might  cite.  We  do  not  feel  justified  in  de- 
parting from  a  position  so  generally  recog- 
nized and  accepted  as  being  correct,  so  well 
supported  by  reason  and  authority,  and 
which  it  is  believed  is  in  soundness  impreg- 
nable. 

One  branch  of  the  argument  pertaining 
to  the  subject  proceeds  upon  the  theory  that, 
notwithstanding  the  different  expressions  of 
the  court  regarding  riparian  rights,  only  so 
much  of  the  common  law  as  is  applicable, 
and  not  inconsistent  with  the  Const ttntion 
of  the  United  States,  with  the  organic  law 
of  this  state,  or  with  any  law  passed  or  to 
be   passed   by   the   legislature   thereof,   has 
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been  adopted  and  is  in  force  in  this  state 
(Comp.  Stat.  §  1,  chap.  15a)  and  that  the 
common-law  rule  with  respect  to  the  rights 
of  riparian  proprietors  is  inapplicable  to  the 
conditions  prevailing  here,  and  for  that  rea- 
son riparian  rigl^ts  cannot  be  said  to  have 
ever  existed.  To  support  this  view  of  the 
law  it  is  said  that,  because  of  the  arid  or 
semiarid  conditions  prevailing  in  the  west- 
ern portions  of  the  state,  and  the  consequent 
necessity  for  the  appropriation  and  appli- 
cation of  water  artificially  to  the  soil  in  or- 
der that  agriculture  may  be  carried  on  suc- 
cessfully, the  doctrine  of  the  rights  of  ri- 
parian proprietors  has  no  application,  and 
should  be  so  declared  by  the  court.  The  law 
of  necessity  is  appealed  to,  and  it  is  urged 
the  appropriation  of  water  and  its  applica- 
tion to  the  soil  for  irrigation  purposes  is 
absolutely  indispensable,  in  order  that  the 
wants  of  the  people  in  the  regions  referred 
to  nmy  be  supplied,  agriculture  carried  on 
with  success,  and  the  country  made  produc- 
tive, and  capable  of  sustaining  the  inhabi- 
tants now  residing  there,  and  Sie  thousands 
yet  to  come.  The  court  is  mindful  of  the 
^reat  importance  of  the  subject  as  affecting 
the  most  vital  interests  of  the  people  of  the 
localities  where  irrigation  has,  by  expe- 
rience, been  found  essential  to  successful  ag- 
riculture, and  its  direct  bearing  on  the  ma- 
terial welfare  of  the  state  at  large.  Nor  can 
it  be  doubted  that  it  has  been  the  policy  of 
the  legislature  for  many  years  past  to  en- 
tourage the  development  of  the  irrigation 
interests  of  the  state  by  all  legitimate  meth- 
ods which  it  found  within  its  power  to 
•call  into  existence.  In  solving  the  problems 
arising  in  the  development  of  this  most  im- 
portant industry,  and  extending  to  it  all 
legitimate  encouragement  and  recognition 
-ivhich  may  properly  come  from  the  judiciary, 
we  cannot  lose  sight  of  the  fundamental 
principles  which  should  control  our  action, 
and  govern  in  the  disposition  of  all  matters 
coming  before  the  court  for  adjudication. 
Property  rights,  when  vested,  must  be  jeal- 
ously guarded  and  upheld,  or  we  do  violence 
to  the  most  rudimentary  principles  of  jus- 
tice. Admitting,  for  the  sake  of  argument, 
that  the  law  of  public  ownership  of  waters 
and  the  right  of  appropriation  thereof  for 
beneficial  use  by  individual  citizens  and  cor- 
porations is  preferable  to  the  private  o^Tier- 
-ship  of  riparian  proprietors  in  the  western 
portion  of  the  state,  where  irrigation  is  nee- 
pessary,  it  is  at  once  obvious  that  these  condi- 
tions can  be  held  to  apply  only  to  a  por- 
tion of  the  state,  and  in  fact  to  a  lesser  area 
than  where  irrigation  is  proved  to  be  not 
-essential  to  successful  agriculture.  As  is 
pertinently  said  in  the  first  opinion,  QO  Xeb. 
762,  84  N.  W^_273;  "But  can  anyone ^tell 
jit  ttrhat  t>^rticulaT~'point  in  the  state  the 
common-law  rule  applicable  to  riparian  own- 
ers would  cease,  and  the  rule  said  to  be  bet- 
ter applicable  to  the  less  favored  portions 
-of  the  stat>e  would  begin?  Such  a  rule  would 
merely  tend  to  breed  ^confusion  worse  con- 
founded,' and  would  be  an  assumption  of 
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legislative  powers  by  this  court  inhibited  by 
the  Constitution."  But  it  cannot  be  said  that 
common-law  rule  of  riparian  ownership  is 
inconsistent  with  the  use  of  water  for  irri- 
gation purposes  for,  as  we  shall  see  later 
on,  the  right  to  the  use  of  water  for  irri- 
gation purposes  is  one  of  the  elements  of 
property  belonging  to  the  riparian  owner 
along  with  that  of  its  use  for  domestic  and 
water-power  purposes.  If  the  common-law 
rule  as  to  real  property,  when  the  rights 
of  riparian  proprietors  are  involved,  is  to 
be  abrogated,  then  why  not  say  that  the 
common-law  doctrine  as  to  other  elements 
of  real  property  or  appurtenances  belonging 
thereto,  such  as  emblements,  fixtures,  and 
easements,  shall  also  be  abrogated?  The 
same  reason  for  the  rule  exists  in  the  one 
as  well  as  the  other,  and  can  be  denied  in 
either  only  by  the  assumption  of  arbitrarj* 
power  ba^ed  on  neither  tenable  grounds  nor 
sound  principles,  and  which  should  find  no 
lodgment  in  the  juridical  branch  of  govern- 
ment On  the  same  subject  the  supreme 
court  of  Washington, — where  climatic  con- 
ditions are  somewhat  analogous  to  those  pre- 
vailing here, — in  the  case  of  Benton  v.  John- 
cox,  17  Wash.  277,  39  L.  R.  A.  107,  49  Pae. 
495,  says:  "But  how  it  can  be  held  that 
that  which  is  an  inseparable  incident  to  the 
ownership  of  land  in  the  Atlantic  states  and 
the  Mississippi  valley  is  not  such  an  inci- 
dent in  this  or  any  other  of  the  Pacific 
states,  we  are  unable  clearly  to  comprehend. 
It  certainly  cannot  be  true  that  a  difference 
in  climatic  conditions  of  geographical  posi- 
tion can  operate  to  deprive  one  o^  a  right  of 
property  vested  in  him  by  a  well-settled  rule 
of  common  law.  The  mere  fact  that  the  ap- 
pellants will  not  be  able  to  occupy  or  cul- 
tivate their  lands  as  they  heretofore  have 
done  unless  they  can  irrigate  them  with  wa- 
ter taken  from  the  Ahtanum  river  is  no  suffi- 
cient reason  for  depriving  the  respondents, 
who  settled  upon  that  stream  in  pursuance 
of  the  laws  of  the  United  States,  of  the  nat- 
ural rights  incident  to  their  more  advanta- 
geous location.  The  necessities  of  one  man, 
or  of  any  number  of  men,  cannot  justify  the 
taking  of  another's  property  without  his  con- 
sent, and  without  compensation."  And  says 
McKinstry,  J.,  in  Lux  v.  Hoggin,  69  Cal. 
255,  10  Pac.  674:  "Aridity  of  the  soil  and 
air  being  made  the  test,  the  greater  the  arid- 
ity the  greater  the  injury  done  to  the  ripar- 
ian proprietors  below  by  the  entire  diver- 
sion of  the  stream,  and  the  greater  the  need 
of  the  riparian  proprietor  the  stronger  the 
reason  for  depriving  him  of  the  water.  It 
would  hardly  be  a  satisfactory  reason  for 
depriving  riparian  lands  of  all  benefit  from 
the  flow  that  they  would  thereby  become  ut- 
terly unfit  for  cultivation  or  pasturage, while 
much  of  the  water  diverted  must  necessarily 
be  dissipated."  We  cannot,  for  the  reasons 
given,  lead  ourselves  to  believe  that  there  is 
any  justifiable  ground  upon  which  we  can 
deny  the  common- law  rule  of  riparian  pro- 
prietors to  be  in  force  in  all  portions  of  the 
state,  except  as  it  may  be  modified  or  sup- 
plemented by  legislation  of  the  state  or  of 
57 
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the  Congress  of  the  United  States,  of  which 
we  will  speak  hereafter. 

It  is  quite  apparent  to  those  who  have  in- 
vestigated that  the  lawmaking  branch  of  the 
government  of  the  state,  for  the  purpose  of 
advancing  the  material  interests  and  welfare 
of  the  people,  has  sought  to  provide  for  the 
building  up  of  a  great  system  of  irrigation 
in  those  portions  of  the  state  where  the  rain- 
fall is  regarded  as  insufllicient  to  success- 
fully, engage  in  agricultural  pursuits,  and 
has  authorized,  so  far  as  it  is  empowered 
so  to  do,  the  appropriation  of  the  waters 
of  the  state,  and  their  diversion  from  natur- 
al channels,  to  be  used  by  applying  them  ar- 
tificially to  the  soil  for  beneficial  uses.  To 
uphold  and  assist  in  carrying  forward  this 
avowed  legislative  policy  is  our  duty  in  so 
far  as  the  same  may  be" done  by  having  due 
regard  for  the  property  rights  and  inter- 
ests of  all,  which  is  to  be  determined  by 
those  well-settled  and  recognized  rules  of 
general  application  foimd  essential  to  the 
maintenance  and  protection  of  property 
rights  and  the  adjustment  of  conflicting  in- 
terests between  all  who  are  affected  by  the 
operation  and  enforcement  of  the  law.  The 
riparian  proprietor,  say  all  the  books  and 
the  authorities,  has  a  rieht  to  the  flow  of 
the  water  of  the  natural  stream  passing 
through  or  by  his  land;  such  right  being 
inseparably  annexed  to  the  soil,  and  pajssing 
w^iUi  it,  not  as  an  easement  or  appurtenance, 
but  as  a  part  and  parcel  of  the  land.  This 
property  right  can  be  regarded  only  as  a 
corporeal  hereditament  belonging  to  and  in- 
cident to  the  soil,  the  same  as  though  it  were 
stones  thereon,  or  grass,  or  trees  springinff 
from  the  earth.  Gould,  Waters,  fi  204,  and 
authorities  there  cited.  The  riparian  right 
to  the  use  of  the  water  flowing  in  a  natur- 
al water  course  is  a  property  right,  which 
should  be  regarded  as  such,  and  to  protect 
which  the  owner  may  resort  to  any  or  all 
instrumentalities  which  may  be  employed  for 
the  protection  of  private  property  rights 
generally.  Oould  v.  Boston  Duck  Co,  13 
Gray,  442;  Ashley  v.  Pease,  18  Pick.  268; 
Blanchard  v.  Baker,  8  Me.  253,  23  Am.  Dec. 
504;  Kcency  d  W.  Mfg.  Co.  v.  Union  Mfg 
Co.  39  Conn.  582;  Beissell  v.  8holl,  4  Ball 


states,  except  those  in  the  extreme  arid  por- 
tions of  the  country,  it  is  held,  as  we  have 
here  held,  that  the  common-law  rule  of  the 
rights  of  riparian  proprietors  is  not  inappli- 
cable because  of  tne  local  cooditions  there 
prevailing,  but  is  and  has  been  in  full  force 
throughout  all  parts  of  such  states.  8kam- 
leffer  v.  Peerless  Mill  Co.  18  Kan.  24 ;  Lone 
Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.  15  S. 
D.  519,  91  N.  W.  352;  Loir  y.Schaffer,  24  Or. 
239,  33  Pac.  678;  Benton  v.  Johncox,  17 
Wash.  277,  39  L.  R.  A.  107,  49  Pac.  495; 
Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674. 
We  can,  therefore,  for  the  reajsons  given, 
perceive  of  no  tenable  ground  for  adopting 
the  view  contended  for,  and  hold  the  law  of 
riparian  rights,  as  determined  by  the  prio- 
ciples  of  the  common  law,  to  be  inapplica- 
ble to  the  conditions  prevailing  in  the  whole 
or  in  any  part  of  this  state. 

It  is  also  urged  that,  by  virtue  of  the  leg- 
islation enacted,  the  common-law  rights  be- 
longing to  riparian  proprietors  have  been 
abolished.  This  position  cannot  be,  we 
think,  successfully  maintained.  The  legis- 
lature has  not,  as  we  construe  the  several 
acts  of  thai  body  relating  to  the  subject,  at- 
tempted to  abolish  the  common-law  rule  de- 
fining existing  rights  of  riparian  proprie- 
tors, or  to  deprive  them  of  such  rights  when 
once  vested.  On  the  contrary,  such  rights 
have  been  distinctly  recognized.  Nor  is  it 
believed  that  an  attempt  to  abrogate  such 
rights  could  be  construed  as  other  than  an 
unconstitutional  exercise  of  legislaiive  pow- 
er, and  therefore  invalid.  In  the  irrigation 
act  of  1889  the  legislature  sought  to  classi- 
fy the  streams  in  this  state,  and  restrict  ri- 
parian rights  to  those  ownin|^  lands  border- 
ing on  streams  not  exceeding  a  certain 
width ;  but  this  attempted  restriction  proved 
abortive  as  an  unwarranted  act  calculated 
to  deprive  riparian  prc^rietors  of  rested 
property  rights  without  due  compensation,. 
contrary  to  constitutional  provisions  in  that 
regard.  Clark  v.  Cambriaffe  d  A.  Irriq.  d 
Improv.  Co.  45  Xeb.  798,  64  N.  W,  239. 
Otherwise,  rights  of  riparian  proprietors^ 
have,  in  the  different  irrigation  acts  pasj>«d 
by  the  legislature,  been  respected  and  rec- 
..  v^.  w«,  ^vruw.  *,v^-,  *^v,««v  ..  «.-v..,  ,  ^»x..  /ognized.^Vhat  the  legislature  has  done  with 
211,  1  L.  ed.  804.    The  court  could  as  prop- 1  a  view  or  promoting  irrigation,  as  we  under- 


erly  say  that,  in  the  prosecution  of  some  im- 
portant enterprise  classed  as  works  of  inter- 
nal improvement,  such  as  the  construction 
of  irrigation  canals,  railroads,  establishing 
public  highways  or  other  similar  undertak- 
ings, the  property  rights  of  the  individual 
which  are  invaded  or  impaired  must  be  ig- 
nored because  of  the  necessity  and  advan- 
tage of  the  public  enterprise  as  to  say  that 
the  property  right  of  a  riparian  proprietor 
may  be  sacrificed  in  order  that  the  public 
welfare  generally  shall  be  advanced  by  pro- 
moting a  syfttem  of  irrigation  where  that 
method  of  moistening  the  soil  is  found  neces- 
sary for  successful  agriculture.  The  ques- 
tion we  are  now  dealing  with  has  arisen  in 
many  of  the  states  where  resort  to  irri^- 
tion'has  been  found  beneficial  and  essential 
in  some  portions  thereof  to  those  engaging 
in  agricultural  pursuits,  and  in  all  such 
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stand  and  construe  the  different  laws  enact- 
ed on  the  subject,  is  to  provide  for  the  ap- 
propriation of  the  unappropriated  waters 
in  the  streams  of  the  state,  and  to  authorize 
the  condemnation  of  the  property  in  and  to 
the  use  of  the  waters  belon^n^  to  riparian 
proprietors  wherever  required,  in  order  that 
the  whole  of  the  waters  of  a  natural  stream. 
when  found  necessary,  may  be  used  for  ir- 
rigation purposes.Yv  The  law,  when  so  con- 
«trued,  violates  no  fundamental  principle  of 
property  rights,  nor  interferes  unlawfully 
with  the  property  of  another.  Legislation 
of  this  character  provides  for  an  orderly 
and  legal  method  for  the  apprt^riation  of 
the  waters  of  the  state,  and  their  diversion 
from  the  streams  where  flowing  for  the  pur- 
pose of  irrigation  and  for  other  purpo^aeft 
contemplated  by  law,  and  makes  provisions 
for  the  compensation  to  be  made  where  pri- 
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Tate  property  rights  are  taken  or  damaged 
for  a  public  use.  This  the  legislature  may 
lawfully  do,  and  on  account  of  which  none 
may  rightfully  complain.  That  the  common- 
law  rule  pertaining  to  the  rights  of  riparian 
proprietors  has  been  modified  in  many  ma- 
terial respects  under  legislation  by  the  Unit- 
ed States  Congress  and  by  this  state  will 
appear  further  on  in  this  opinion.  We  are 
now  speaking  of  the  general  rule  pertaining 
to  rignts  of  riparian  proprietors,  and  not  of 
its  exceptions  and  modifications,  which  we 
shall  hereafter  speak  of.  We  conclude, 
therefore,  that  in  this  state,  under  any  view 
we  may  take  of  the  subject,  the  rights  of 
riparian  proprietors  to  the  use  of  the  waters 
flowing  in  the  streams  to  which  their  lands 
are  adjacent,  when  once  attached,  is,  in  its 
nature,  a  vested  right  of  property,  a  cor- 
poreal hereditament,  beinff  a  part  and  parcel 
of  Uie  riparian  land  which  is  annexed  to  the 
soil,  and  the  use  of  it  is  an  incident  there 
to,  which  the  owners  cannot  rightfully  be 
deprived  of  or  devested  except  by  grant,  pre- 
scription, or  condemnation,  with  compensa- 
tion by  some  of  the  means  and  methods  rec- 
ognized by  law  for  the  taking  or  damaging 
of  private  property  for  public  use. . 
/The  development  of  a  system  of  irrigation, 
tmd  Uie  appropriation  and  application  of  the 
waters  of  the  streams  of  the  state  for  that 
purpose,  is  obviously  a  work  of  internal  im 
provement.  lit  is  so  I'^arded  and  expressly 
declared  by  the  legislature  since  its  first 
enactment  on  the  subject,  and  affirmed  by 
this  court  in  more  than  one  of  its  decisions, 
^y  the  act  of  the  legislature  approved  Feb- 
ruary 19,  1877,  the  organization  of  corpora- 
tions for  the.j;mrpos6  6t  g6nstrui'tlng  and 
operating  canals  for  irrigation  was  author 
ized,  and  such  corporations  were  given  pow 
er  to  acquire  right  of  way,  and  to  condemn 
property  necessary  to  the  construcOon  of 
such  UUAals,  in  the  Q^mcrmaimfi]:-^  railroad 
corporations  might  acquire  property  and 
righCof  way  for  railroad  purposes;  and  the 
law  applicable  to  an  exercise  of  the  right  of 
eminent  domain  by  railroad  companies  was 
made  to  apply  to  such  irrigation  companies. 
It  was  also  expressly  declared  that  canals 
constructed  for  irrigation  purposes  were 
works  of  internal  improvements,  and  all  laws 
applicable  to  such  enterprises  should  apply 
to  such  irrigating  canals.  Laws  1877,  p.  168. 
The  irrigating  act  of  1877,  with  powers  more 
amplified,  was  merged  in  and  bwame  a  part 
of  the  irrigation  law  passed  by  the  legisla- 
ture of  1899.  Laws  1899,  chap.  68,  p.  503. 
The  law  of  1899  was  superseded  by  the  more 
comprehensive  act  of  1895.  The  substance 
of  the  provisions  of  the  two  sections  of  the 
act  of  1877  being  embraced  in  §§  39  to  48, 
as  found  in  Comp.  Stat.  1901,  art.  2,  chap. 
93a.  Indeed,  $  2  of  the  act  of  1877  has  been 
re-enacted  in  each  succeeding  law  on  the  sub- 
ject almost  verbatim,  while  the  substance 
of  the  other  section  of  that  act  has  been 
incorporated  in  several  different  sections 
of  the  act  of  1895.  It  is  manifest  by  a  cas- 
ual inspection  of  the  different  laws  passed 
by  the  legislature,  that  since  the  original 
act  of  1877,  above  referred  to,  the  construc- 
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tion  of  irrigation  canals  has  been  recog- 
nized and  treated  by  the  legislature  as  works 
of  internal  improvement,  to  construct  and 
operate  which  the  right  to  take  private  prop- 
erty for  a  public  use  has  been  found  neces- 
sary, and  provisions,  although  at  first  some- 
what obscure  in  their  application,  have  been 
made  bv  the  legislature  to  accomplish  that 
end.  While  §§  39  and  41  of  the  act  of  1895 
(Comp.  Stat.  1901,  art.  2,  chap.  93a),  are 
framed  chiefly  with  a  view  to  authorize  the 
condemnation  of  rights  of  way  for  such  en- 
terprises, there  appears  to  exist  no  substaji- 
tial  reason  why  they  should  not  be  construed 
as  embracing  within  their  scope  and  effect 
the  same  powers  and  privileges  that  are  giv- 
en to  corporations  organized  under  the  dis- 
trict irrigation  law  >vhich  are  expressly  au- 
thorized to  condemn  the  riparian  proprie- 
tors' right  to  the  use  of  the  water,  and  di- 
vert it  for  irrigation  purposes.  Comp.  Stat. 
1901,  §  10,  art  3,  chap.  93a.  We  are  of  the 
opinion  the  broad  pronsions  of  §  41  of  arti- 
cle 2,  when  fairly  construed,  suffice  for  the 
purpose  of  authorizing  condemnation  for  ir- 
rigation purposes,  as  contemplated  by  arti- 
cle 2,  to  the  same  extent  as  is  authorized 
by  §  10  when  the  irrigation  business  is  con- 
ducted under  the  provisions  of  article  3.  The 
concluding  words  of  S  41,  art.  2,  which  is 
a  substantial  re-enactment  of  the  provisions 
contained  in  the  latter  part  of  the  1st  sec- 
tion of  the  act  of  1877,  are  as  follows:  "Up- 
on the  filing  of  said  petition  [for  condemna- 
tion] the  same  proceedings  for  condemnation 
of  such  right  of  way  ...  for  railroad 
corporations,  the  payment  of  damages  and 
the  rights  of  appeal,  shall  be  applicable  to 
irrigating  ditches,  canals,  and  other  works 
provided  for  in  this  act."  If  the  construc- 
tion and  operation  of  a  ditch  or  irrigating 
canal  results  in  injury  to  the  rights  of  ri- 
parian proprietors,  or  takes  from  them  pri- 
vate property  for  a  public  use,  the  provisions 
of  the  law  with  respect  to  the  recovery  of 
damages  where  property  is  taken  or  injured 
by  railroad  companies  in  the  exercise  of  the 
right  of  eminent  domain  become  applica- 
ble, and  may  be  resorted  to  by  the  riparian 
owner  for  tlie  recoveiy  of  the  compensation 
secured  to  them  by  the  Constitution.  If  the 
authority  of  §  41  seems  insufficient,  further 
authority  is  found  in  §  48  of  the  same  chap- 
ter, wherein  it  is  provided  that  irriji^ation 
and  water-power  canals  are  works  of  inter- 
nal improvement,  and  all  laws  applicable  to 
works  of  internal  improvement  are  applica- 
ble to  such  canals  and  irrigation  works.  Un- 
der these  comprehensive  provisions  the  leg- 
islature could  have  intended  nothing  less 
than  that,  in  the  construction  and  operation 
of  irrigation  enterprises,  private  property 
reasonably  necessary  for  the  conduct  of  the 
business  could  be  taken  and  appropriated  on 
due  compensation  by  the  exercise  of  the  pow- 
er and  right  of  eminent  domain.  Water  for 
the  irrigation  canals  contemplated  by  the  act 
is  absolutely  indispensable  for  the  success- 
ful prosecution  of  the  enterprise.  In  fact, 
water  to  flow  in  the  ditches  to  be  constructed 
for  the  purpose  of  irrigating  the  soil  for  the 
production  of  crops  was  the  overshadowing 
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and  all-controiling  factor,  without  which  the 
law,  so  far  a&  promoting  the  public  welfare, 
would  be  but  a  hollow  mockery,  suggestive 
of  a  highly  absurd  situation, — an  anomalous 
condition  of  affairs.  Water,  and  the  neces- 
sity of  diverting  it  from  its  natural  chan- 
neis,  and  appropriating  it  for  irrigation  pur- 
poses, as  a  public  use,  being  of  the  very  es- 
sence of  the  act  authorizing  the  construction 
and  operation  of  irrigation  enterprises,  can 
there  exist  any  rational  doubt  that,  under 
the  provisions  we  have  referred  to,  the  right 
and  authority  to  condemn  property  belong- 
ing to  a  riparian  proprietor  was  ^ven  to 
those  constructing  such  works  of  internal 
improvement  for  the  purpose  of  putting  the 
water  to  the  public  and  beneficial  uses  con- 
templated and  intended  by  the  passage  of 
the  act?  By  §  81  of  chapter  16,  entitled 
Railroads,  these  corporations  are  authorized 
to  take,  hold,  and  appropriate  so  much  real 
property  as  may  be  necessary  for  the  con- 
struction and  convenient  use  of  their  roads. 
The  power  of  eminent  domain,  which  may 
be  exercised  under  the  provisions  of  this  sec- 
tion of  the  statute,  has  by  the  legislature 
been  referred  to  and  become  a  part  of  the 
irrigation  statute, — as  much  so  as  though  ac- 
tually incorporated  therein.  There  are  oth- 
er sections  of  the  law  with  reference  to  in- 
ternal improvements  of  other  kinds  than 
that  of  railroads  which  might  also  be 
resorted  to,  and  which  are  fairly  suscep- 
tible of  the  construction,  when  considered  in 
connection  with  the  irrigation  acts,  which  in 
terms  refer  to  such  laws  as  giving  to  irri- 
gation canal  companies  power  to  condemn 
property  necessary  and  essential  to  their  use 
in  the  conduct  of  the  business  engaged  in  as 
contemplated  by  statute.  The  property  in 
water  belonging  to  a  riparian  proprietor, 
and  his  right  to  the  reasonable  use  thereof, 
as  we  have  seen,  is  a  part  and  parcel  of  the 
land,  inseparably  annexed  to  the  soil,  and 
is  property  within  the  meaning  of  that  word, 
of  which  the  owner  cannot  be  devested  save 
and  except  by  some  lawful  method,  which 
would  apply  alike  to  all  species  of  real  prop- 
erty and  appurtenances  belonging  thereto. 
This  property  right,  like  any  other  part  of 
his  realty,  is  subject  to  condemnation  and 
appropriation  for  public  uses  in  the  man- 
ner provided  by  law.  It  may  also  be  lost 
by  grant  or  prescription.  In  McOhee  Irrig. 
Ditch  Co.  V.  Hudson,  85  Tex.  591,  22  S.  W. 
967,  it  is  held  that  while,  in  that  state,  the 
irrigation  act  provides  for  the  condemnation 
of  a  right  of  way  only  for  an  irrigation  can- 
al, still,  under  Sayles's  Civ.  Stat,  art  628, 
§  6,  authorizing  oanaJ  companies  to  condemn 
any  land  necessary  for  their  use,  an  irriga- 
tion company  formed  under  the  act  of  1889 
of  the  laws  of  Texas  may  divert  water  which 
a  riparian  proprietor  had  the  right  to  have 
flow  in  a  certain  channel,  and  to  the  use 
thereof  as  such  owner,  since  such  diversion 
is,  in  effect,  taking  land,  which  may  be  done 
under  the  right  to  take  private  property  for 
public  uses.  Says  the  court  in  the  opinion 
by  Stayton.  Ch.  J.:  "The  general  law  pro- 
viding for  the  incorporation  of  canal  com- 
panies contains  the  following,  among  the 
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powers  conferred  on  such  corporations :  To 
enter  upon,  and  condemn  and  appropriate 
any  land  of  any  person  or  corporation  that 
may  be  necessary  for  the  uses  and  purposes 
of  said  company;  the  damages  for  any  prop- 
erty thus  appropriated  to  be  assessed  and 
paid  for  in  the  same  manner  as  is  provided 
by  law  in  case  of  railroads.'  Rev.  Stat.  art. 
628,  §  6.  The  law  first  quoted  evidently  on- 
ly provides  for  condemnation  of  ground"  over 
which  an  irrigation  ditch  might  run,  and,  in 
the  absence  of  a  law  providing  for  the  con- 
demnation of  every  property  necessarily  tak- 
en in  such  an  enterprise,  no  right  to  con- 
demn would  exisL  The  act  of  March  19, 
1889,  in  so  far  as  it  provides  for  condemna- 
tion, however,  is  not  in  conflict  with  article 
628,  Revised  Statutes.  The  provisions  of  the 
latter  are  broader  than  the  former,  and, 
under  the  power  therein  given  to  enter  upon, 
condemn,  and  appropriate  4ands,  we  are  of 
opinion  that  any  property  belonging  to 
plaintiffs,  and  necessary  for  the  uses  and 
purposes  of  defendant  in  the  business  for 
which  it  was  created,  may  be  condemned,  if 
it  will  pass,  or  may  be  included,  under  the 
term  'lands.'  The  word  'land*  includes,  not 
only  the  soil,  but  everything  attached  to  it, 
whether  attached  by  the  course  of  nature,  as 
trees,  herbage,  and  water,  or  by  the  hand 
of  man,  as  buildings  and  fences."  In  this 
state  the  court  has  repeatedly  held  that  $ 
21,  art.  1,  of  the  state  Constitution,  is  of 
itself  a  sufficient  basis  to  justify  an  actioa 
for  the  recovery  of  all  damages  arising  from 
an  exercise  of  the  right  of  eminent  d<Hnain 
which  causes  a  diminution  in  the  value  of 
the  private  property  of  another.  Chicago,  K. 
d  y.  R.  Co.  v.  Hazels,  26  Neb.  364,  42  N. 
W.  93;  Burlington  d  M.  River  R.  Co.  v. 
Reinhackle,  15  Neb.  279,  48  Am.  Rep.  »»2, 
18  N.  VV.  69.  In  the  cases  cited  the  ques- 
tion of  damages  arose,  not  for  the  taking 
of  property,  but  for  damage  to  abutting 
property  by  railroad  companies,  resulting 
from  obstructions  of  streets  and  highways, 
and  other  incidents  of  their  construction  and 
operation  of  railways,  causing  a  deprecia- 
tion in  the  value  of  abutting  property.  The 
right  of  the  property  owner  to  the  benefit 
and  advantage  of  a  street  and  highway  ad- 
jacent to  his  land,  and  the  right  of  the  ri- 
parian owner  to  the  reasonable  use  and  en- 
joyment of  the  water  in  the  flowing  stream 
over  or  adjoining  his  land,  are  not  without 
features  rendering  them  in  a  measure  anal- 
ogous. Speaking  of  the  right  to  the  use 
and  enjoyment  oif  the  privil^e  and  advan- 
tage attaching  to  abutting  property  on  the 
public  streets,  it  is  said  by  the  3dichigan 
supreme  court  such  owner  has  "a  peculiar 
interest  in  the  adjacent  street,  which  neither 
the  local  nor  the  general  public  can  pretend 
to  claim ;  a  private  right  in  the  nature  of  an 
incorporeal  hereditament  legally  attached  to 
his  contiguous  grounds;  an  incidental  title 
to  certain  facilities  and  franchises  which  is 
in  the  nature  of  property,  and  which  can  no 
more  be  appropriated  against  his  will  than 
any  tangible  property  of  which  he  may  be 
the  owner."  Orand  Rapids  d  /.  R.  Co.  v. 
Heisel,  38  Mich.  62,  31  Am.  Rep.  306.     It 
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is  thus  apparent  that  as  to  the  property 
right  of  a  riparian  proprietor  to  the  reason- 
able use  of  the  water  naturally  flowing  in 
the  stream,  provisions  effective  in  character 
by  virtue  of  the  Constitution  and  the  stat- 
utes exist  for  the  appropriation    of    such 
property  and  the  diversion  and  use  of  the 
water  for  irrigation  purposes,  .and  that  upon 
payment  of  adequate  compensation  for  the 
property  taken  or  damaged  no  substantial 
reason   can   be   urged   why  the   same  may 
not  be  done  without  violating  any  princi- 
ple governing  property  rights  known  to  our 
system  of  jurisprudence.    The  right  of  a  ri- 
parian proprietor  to  the  reasonable  use  of 
water  flowing  in  a  natural  channel  is  prop- 
erty, which  IS  protected  by  the  aegis  of  the 
Constitution,  and  of  which  he  cannot  be  de- 
prived against   his  will,   except  for   public 
use,  and  upon  due  compensation  for  the  in- 
jury sustained.     If  the  legislature  had  un- 
dertaken to  sweep  away  and  abolish   this 
right,  we  would  not  be  warranted  in  giving 
the  act  judicial  sanction.     Where,  by  any 
possible  construction  of  a  reasonable  nature, 
legislation  can  be  upheld,  it  is  our  duty  to 
give   it   such    a    construction   as   will    up- 
hold, rather  than  destroy,  it.     The  irriga- 
tion act  of  1895  is  valid  when  construed  as 
not  interfering  with  vested  property  rights 
which  have  been  acquired  by  riparian  pro- 
prietors.   Such  a  construction,  we  are  satis- 
fied, is  justified  by  a  fair  interpretation  of 
the  act  in  its  entirety,  and  considering  its 
tenor,  purport,  and  the  object  intend^  to 
be  accomplished  by  its  enactment. 

The  statute  authorizes  and  regulates  the 
appropriation  of  the  waters  of  the  state  for 
irrigation  and  other  purposes,  and  in  making 
such  appropriations  as  contemplated  by  the 
act  the  riparian  owner  whose  property  rights 
are  appropriated  or  impaired  is  entitled  to 
compensation  for  the  injuries  actually  sus- 
tained, to  be  recovered  in  a  suitable  laction 
or  proceeding  instituted  for  that  purpose. 
The  construction  given  renders  the  .act  ef- 
fective as  providing  a  method  for  the  de- 
velopment of  the  semiarid  portions  of  the 
state  by  means  of  a  system  of  irrigation  in- 
cluding the  appropriation  and  application  of 
the  waters  flowing  in  the  streams  to  the 
more  useful  and  beneficial  purposes  of  fruc- 
tifying the  soil  for  the  comfort  and  blessing 
of  mankind. 

Our  discussion  on  the  rights  of  riparia^ 
owners  has  extended  only  to  those  streams 
of  w^ater  where  the  bed  over  which  it  flows 
is  included  within  the  survey  of  toe  public 
lands  as  made  by  the  United  States  govern- 
ment, from  whom  the  riparian  owners  obtain 
title.  Such  is  the  character  of  the  stream 
the  water  of  which  is  the  subject  of  the  pres- 
ent controversy.  In  the  case  at  bar  the 
stream  is  a  narrow  one,  ordinarily  flowing 
but  a  small  volume  of  water,  the  bed  there- 
of belonging  to  the  contiguous  landowner. 
Whether  the  common-law  rule  flxing  the 
rights  of  riparian  proprietors  applies  to  the 
lar^r  streams  of  the  state,  such  as  may  be 
clRBsed  as  interstate  rivers,  and  along  the 
banks  of  which  meander  lines  have  been  run 
bv  the  government  in  its  sui*vey  of  the  pub- 
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lie  lands,  presents  an  entirely  different  ques- 
tion, and  it  would  seem  that  riparian  rights 
would  not  attach  to  the  waters  of  such  riv- 
ers. A  flual  determination  of  the  question, 
however,  is  not  here  made,  as  this  should 
be  left  to  be  decided  in  a  proper  case  where 
the  subject  is  fairly  presented  and  considered 
after  opportunity  for  thorough  investigation, 
aided  by  the  researches  and  arguments  of 
counsel.  As  to  those  streams  whose  banks 
form  the  boundary  lines  of  the  estates  ad- 
joining, there  are  forcible  reasons,  well 
grounded  on  authority,  for  holding  to  the 
view  that  the  rules  of  the  common  law  appli- 
cable to  navigable  streams  as  therein  desig- 
nated and  classifled  should  be  held  applica- 
ble to  all  such  rivers,  even  though  m  fact 
non-navigable.  Wood  v.  Fowler,  26  Kan. 
40  Am.  Rep.  330;  Lux  v.  Haggin,  69  Cal. 
255,  10  Pac.  674;  8t.  Louis,  L  M.  d  8.  R. 
Co.  v.  Ramsey,  53  Ark.  314,  8  L.  R.  A.  559, 
13  S.  W.  931;  Gould,  Waters,  §  78.  While 
this  subject  received  slight  attention  in  the 
case  of  Clark  v.  Camhri^e  d  A.  Irrig.  d  Im- 
prov.  Co,  45  Neb.  798,  64  N.  W.  239,  it  was 
not  determined,  as  a  decision  of  the  case 
turned  on  another ,  point.  As  to  navigable 
streams,  the  doctrine  seems  to  be  that  the 
water  and  the  soil  thereunder  belong  to  the 
state,  and  are  under  its  sovereignty  and  do- 
main, in  trust  for  the  people,  and  cannot, 
ther^ore,  be  the  subject  of  a  claim  of  prop- 
erty therein,  or  the  right  to  i;he  use  thereof 
by  an  adjoining  landowner.  /When  the  gov- 
ernment, in  its  survey,  run4  meander  lines 
along  tlie  banks  of  a  stream,  and  parts  with 
its  title  to  the  adjoining  land,  the  boundary 
of  which  would  be  high-water  mark,  then  it 
would  seem  permissible  to  classify  the  stream 
as  navigable,  in  which  case  the  waters 
thereof  and  the  bed  thereunder  would 
belong  to  the  state,  and  be  held  by  it 
in  trust  for  the  people.  The  waters  in  such 
streams  would  be  held  to  be  puhlici  juris, 
and  not  subject  to  riparian  claims  by  the 
adjoining  laxidownerMtihivcly  v.  Boxclhy,  152 
U.  S.  1,  38  L.  ed.  33f,  14  Sup.  Ct.  Rep.  548; 
Illinois  C,  R,  Co.  v.  Illinois,  146  U.  S.  387, 
36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110;  Packer 
V.  Bird,  137  U.  S.  661,  34  L.  ed.  819,  11  Sup. 
Ct.  Rep.  210;  Martin  v.  Waddell,  16  Pet. 
367,  10  L.  ed.  997 ;  Pollard  v.  Hagan,  3  How. 
212,  11  L.  ed.  565;  Richardson  v.  United 
States,  100  Fed.  714. 

The  extent  of  the  riparian  proprietor's 
rights  in  and  to  the  use  of  the  waters  of  a 
natural  channel  is  material  to  a  satisfactory 
disposition  of  the  subject  we  now  have  in 
hand.  This  right,  stated  in  its  broadest 
terms,  is  that  "eveiy  proprietor  of  land  on 
the  bank  of  a  river  has  naturally  an  equal 
right  to  the  use  of  the  water  which  flows  in 
the  stream  adjacent  to  his  lands  as  it  was 
wont  to  run  (currere  solehat),  without  dimi- 
nution or  alteration.  No  proprietor  has  a 
right  to  use  the  water  to  the  prejudice  of 
other  proprietors  above  or  below  him,  unless 
he  has  the  prior  right  to  divert  it,  or  a  title 
to  some  exclusive  enjoyment.  He  has  no 
property  in  the  water  itself,  but  a  simple 
usufruct  while  it  passes  along.  Aqua  currit 
et  debet  currere,  ut  currere  solehat,  is  the 
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languag^D  of  the  law.  Though  he  may  use  the 
water  while  it  runs  over  his  land,  he  cannot 
unreasonably  detain  it,  or  give  it  another  di- 
rection; and  he  must  return  it  to  its  ordi- 
nary channel  when  it  leaves  his  estate."  3 
Kent,  Com.  439:  Is^mith  v.  Rochester.  92  X. 
Y.  463,  44  Am.  Rep.  393.  While,  ajs  an  ab- 
stract rule  of  law,  a  riparian  proprietor  is 
entitled  to  the  full  flow  of  the  stream  as  it 
is  wont  to  flow  by  nature,  yet  the  rule  has 
80  many  exceptions,  and  hasbeen  so  modified 
as  the  law  has  progressed,  that  the  nature 
.  and  extent  of  a  riparian  proprietor's  pecu- 
niary interests  or  property  in  a  stream  can- 
not be  measued  by  such  a  rule,  nor  can  the 
rule  now  be  said  to  be  a  full  and  accurate 
statement  of  the  law.  The  law  does  not  rec- 
ognize a  riparian  property  right  in  the  cor- 
pus of  the  water.  Vernon  Irrig.  Co.  v.  Los 
Angeles,  106  Cal.  237,  39  Pac.  762.  The  ri- 
parian proprietor  does  not  own  the  water. 
He  has  the  right  only  to  enjoy  the  advan- 
tage of  a  reasonable  use  of  the  stream  as  it 
flows  by  his  land,  subject  to  a  like  right  be- 
longing to  all  other  riparian  proprietors. 
Kinnev,  Irrigation,  §  59;  Gould,  Waters,  9 
204:  Embrcy  v.  Oiren,  6  Exch.  353.  The 
property  interest  in  the  water  is  usufructu- 
ary, and  his  right  thereto  is  subject  to  many 
limitations  and  restrictions,  and  always  de- 
pends upon  its  reasonableness  when  consid- 
ered in  connection  with  a  like  right  as  be- 
longing to  all  other  riparian  proprietors. 
His  use  must  be  reasonable,  whatever  may  be 
its  purpose;  and  he  may  not,  under  any  cir- 
cumstances, by  his  use,  materially  damage 
other  proprietors,  either  above  or  below  him. 
Union  Mill  d  Min.  Co.  v.  Dangherg,  81  Fed. 
73;  Williamson  v.  Lock's  Creek  Canal  Go. 
78  X.  C.  156.  The  mere  fact  that  the  ri- 
parian proprietor  is  deprived  of  the  full  flow 
of  the  stream  adjacent  to  his  land  would  fur- 
nish no  basis  for  compensatory  damages. 
Merely  diminishing  the  volume  of  water  in 
the  stream  would  not  deprive  the  owner 
of  property  for  which  he  could  lay  claim 
to  a  pecuniary  compensation.  At  most,  the 
naked  right  to  the  full  flow  of  the  stream, 
and  its  loss  by  diminishing  the  volume  of 
water  when  appropriated  for  irrigation  pur- 
poses, could  result  only  in  damnum  absque 
injuria.  In  order  to  entitle  the  riparian 
owner  to  compensation,  he  must  suffer  an 
actual  loss  or  injury  to  the  use  of  the  water 
which  the  law  recognizes  as  belonging  to  him, 
and  to  deprive  him  of  which  is  to  take  from 
him  a  substantial  property  right.  It  is  for 
an  interference  with  or  injuiy  to  his  usu- 
fructuary estate  in  the  water  for  which  com- 
pensation may  rightfully  be  claimed  where 
the  wtkter  of  the  stream  is  diverted  and  ap- 
propriated for  the  use  of  irrigation.  It  is 
such  a  taking  of  or  damage  to  property  as 
materially  and  substantially  depreciates  the 
value  of  the  real  estate  of  which  it  forms 
a  part.  Ordinarily,  the  riparian  property 
right  would  be  limited  to  the  use  of  the 
water  of  the  stream  for  domestic  pur|>oses, 
and,  if  applied  to  the  irrigation  of  riparian 
lands,  a  reasonable  use  for  such  purposes  in 
view  of  an  equal  right  of  use  belonging  to 
all  other  riparian  proprietors,  which  would 
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fix  the  basis  for  compensation  where  there 
has  been  a  deprivation  of  such  right  by  the 
appropriation  of  the  water  for  a  public  use. 
Low  V.  fichaffer,  24  Or.  239,  33  Pac.  678. 
A  riparian  proprietor's  right  to  the  use  of 
water  for  irrigation  purposes  must  be  under- 
stood as  applying  to  riparian  lands  only.  He 
would  have  n(>  rights  as  a  riparian  owner 
which  could  extend  to  nonriparian  land^. 
This  raises  the  question  as  to  extent  or  area 
of  lands  bordering  on  a  stream,  or  over  which 
it  flows,  which  may  properly  be  classed  as 
riparian  land.  A  riparian  owner  s  right  to 
the  reasonable  use  of  water  exists  solely  by 
virtue  of  his  ownership  of  the  lands  over  or 
by  which  the  stream  flows.  It  is  obvious 
that  this  right  cannot  be  enlarged  or  ex- 
tended by  acquisition  of  title  to  lands  con- 
tiguous to  the  riparian  land :  nor  can  a  ripar- 
ian owner,  as  such,  rightfully  divert  to  non- 
riparian  lands  water  which  he  has  a  right 
to  use  on  riparian  land,  but  which  he  doei; 
not  so  use.  Chauvet  v.  Hill,  93  Cal.  407,  2S 
Pac.  1066;  Gould  v.  Eaton,  117  Cal.  539,  3S 
L.  R.  A.  181,  49  Pac.  577;  Bathgate  v.  Ir- 
vine, 126  Cal.  135,  58  Pac.  442.  Land,  to  be 
riparian,  must  have  the  stream  flowing  over 
it  or  along  its  borders,  and  the  vital  question 
is  how  far  away  from  the  stream  it  may  be 
considered  to  extend.  The  subject  is  con- 
sidered in  the  case  of  Lux  v.  Haggin,  69  Cal. 
424,  425,  10  Pac.  773,  774.  It  is  there  held 
that  a  riparian  tract  of  land  (in  that  case 
the  title  to  which  had  been  obtained  from  the 
state )  would  include  all  the  sections  or  frac- 
tional sections  mentioned  in  any  one  certi 
ficate  of  purchajse  bordering  on  a  natural 
water  channel,  and  through  which  it  had  it^ 
course;  but  says  the  court:  "If,  however, 
lands  have  been  granted  by  patent,  and  the 
patent  was  issued  on  the  cancelation  of  moi^ 
than  one  certificate,  the  patent  can  operate 
by  relation  (for  the  purpose  of  this  case)  to 
the  date  of  those  certificates,  only,  the  land- 
described  in  which  border  on  the  stream.*' 
In  Boehmei'  v.  Big  Rock  Irrig,  Dist.  117  Cal. 
19,  48  Pac,  908,  it  was  held  tJbat,  where  quar- 
ter sections  of  land  are  granted  by  separate 
patents  based  on  separate  entries,  and  there^ 
fore  constituting  distinct  tracts  of  land, 
mere  contiguity  cannot  extend  a  riparian 
right  incident  to  only  one  quarter  section, 
although  both  are  owned  by  the  same  per- 
son. The  rule  in  California  seems  to  be  that 
where  riparian  lands  are  acquired  by  an  en- 
tryraan  or  purchaser  by  any  entry 'or  pur- 
chase, Uie  boundary  of  the  riparian  land 
would  be  restricted  to  the  land  the  title  of 
which  was  acquired  by  the  one  transacticm : 
that  each  tract  thus  acquired  would  be  treat- 
ed as  an  independent  tract,  beyond  which  ri- 
parian rights  could  not  extend.  It  is  the 
policy  of  the  government  in  the  disposition 
of  the  public  lands  in  this  state,  as  it  has 
been  the  policy  of  the  state  regarding  her 
school  lands,  to  have  the  land  surveyed  in- 
to townships,  sections,  and  subdiHsions  of 
sections,  in  order  that  the  land  may  be  dis- 
posed of  in  limited  quantities  in  legal  sub- 
divisions not  less  than  one  sixteenth  of  a  sec- 
tion, comprising  a  40-acre  tract,  and  usually 
not  exceeding  a  quarter  section  of  160  acre*. 
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The  40-acre  tract,  or  one  fourth  of  a  quar- 
ter section, — or,  if  an  irregular  tract,  it  is 
designated  as  a  certain  numbered  lot, —  may 
be,  and  usually  is,  taken  as  the  unit  of 
measurements  in  the  acquisition  of  title  to 
the  public  lands  within  the  state.  As  an  il- 
lustration, the  government  authorizes  the 
disposition  of   the  public   lands   under  the 

Ere-emption,  homestead,  or  timber-culture 
Lws  in  tracts  of  not  less  than  40  acres  nor 
more  than  160  acres.  Where  more  than 
40  acres  is  taken,  it  is  not  required  that  it 
be  in  any  particular  form,  or  located  within 
one  particular  section  or  quarter  section; 
but,  if  the  40-acre  tracts  adjoin  each  other, 
and  do  not  exceed  the  maximum  acreage  al- 
lowed in  one  entry,  a  party  may  thus  acquire 
a  good  title  to  the  land.  Within  the  limits 
of  railroad  grants  homestead  entries  were- 
limited  to  tracts  not  exceeding  80  acres, 
while  the  railroad  grants  of  land  by  the  gov- 
ernment are  usually  by  sections  of  640  acres 
each.  Where  a  homestead  of  80  acres  has 
a  water  course  through  it,  which  also  runs 
through  a  section  of  railroad  land  adjoining, 
there  appears  no  sound  reason  for  saying 
that  the  riparian  land  in  one  instance  would 
include  but  80  acres  and  in  the  other  640. 
If  the  riparian  proprietor's  right  is  inci- 
dent to  the  soil,  is  a  part  and  parcel  of  the 
real  estate,  like  the  trees  and  the  grass,  then 
it  would  seem  that  in  this  state,  at  leajst, 
in  view  of  the  policy  of  the  government  in 
the  disposition  of  its  public  lands,  riparian 
rights  would  attach  only  to  those  legal  sub- 
divisions of  a  section  ordinarily  described 
as  40-acre  tracts,  or,  in  lieu  thereof,  where 
the  tracts  are  irregular,  a^s  a  certain  desig- 
nated lot,  which  border  on  a  stream,  or 
through  which  it  flows.  There  is  neither 
reason  nor  logic  for  saying  that,  when  one 
acquires  a  40-acre  tract  with  the  riparian 
rignts  belonging  thereto,  such  is  the  limit 
of  the  riparian  lands  in  that  case,  but  where, 
on  the  same  stream,  an  entire  section  is 
acquired  by  grant  from  the  government,  the 
whole  of  tie  640  acres,  for  that  reason,  be- 
comes riparian  lands.  It  being  the  policy 
of  the  government  to  dispose  of  its  public 
domain  in  tracts  of  not  less  than  40  acres 
each,  why,  then,  may  it  not  be  said  that  ri- 
parian rights  are  limited  to  such  tracts,  ev- 
en though  several  of  them  may  be  joined  to- 
gether in  one  certificate  of  purchase  or  in- 
strument of  conveyance?  It  i«  not  decided 
that  such  should  be  the  rule  in  this  state, 
as  it  is  deemed  preferable  to  leave  the  ques 
tion  open  for  maturer  investigation  and  con- 
sideration. 

From  what  has  been  said  it  must  not  be 
inferred  that  the  rights  of  an  appropriator 
for  beneficial  purposes  contemplated  by  stat- 
ute are  not  as  sacred  and  as  much  entitled 
to  the  equal  protection  of  the  law  as  is  the 
property  right  of  riparian  proprietors.  In- 
deed, the  property  right  of  an  appropriator 
in  water  diverted  from  natural  channels  and 
a.pp1ied  to  irrigation  uses  is  distinctly  recog- 
nized in  the  case  of  Clark  v.  Cambridge  d 
A.  Irj-ig.  d  Impror.  Co.  45  Xeb.  798.  04  X.W. 
239,  where  the  doctrine  of  estoppel  was  ap- 
plied to  the  acts  of  the  riparian  owner,  and 
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it  was  held  that,  because  of  his  laches,  he 
could  not  maintain  an  injunction  suit  to  re- 
strain the  diversion  of  the  water  by  an  ap- 
propriator and  its  application  to  the  soil  by 
means  of  irrigation,  and  that  he  would  be 
left  to  his  ordinaiy  remedy  at  law  ier  com- 
pensation for  the  injury  sustained. /The  two 
doctrines  of  water  rights— one  the  rule  of 
priority  of  appropriation,  and  the  other  the 
common-law  doctrine  of  riparian  ownership, 
whose  basis  is  equality  between  all  those  who 
own  lands  upon  the  stream — may,  in  our 
judgment,  both  exist  at  the  same  time,  as 
both  have  existed  111  lliia  ulNidc,  JU  we  shall 
endeavor  hereafter  to  demonstrate  J  We  have 
spoken  of  the  common-law  rule,  jvade  so  by 
the  legislative  adoption  of  the  principles  of 
the  common  law  when  applicable  and  not  in- 
consistent with  the  laws  of  the  state.  Valid 
vested  rights  have  also  been  acquired  by 
reason  of  the  prior  appropriation  of  the  pub- 
lic waters  of  the  state  which  have  received 
sanction  and  recognition  by  the  legislature 
and  by  the  Congiess  of  the  United  States, 
which  places  the  title  of  the  appropriator  on 
an  equality  with  riparian  owners.  The  fun- 
damental hypothesis  of  prior  appropriation 
of  water  for  the  development  of  the  arid  or 
semiarid  portions  of  the  country  is  the  rec- 
ognition of  the  right  of  the  people,  or  those 
desiring,  to  appropriation,  and  apply  to  ben- 
eficial uses  any  unemployed  waters  of  the 
natural  streams,  and  that  such  rights,  when 
so  acquired,  are  to  be  determined  according 
to  the  date  of  appropriation;  priority  of  ac- 

Suisition  giving  the  better  right.  The  two 
octrines  are  not  necessarily  so  in  conflict 
with  each  other  as  that  one  must  give  way 
when  the  other  comes  into  existence.  The 
common-law  rule  of  riparian  rights  is  un- 
derlying and  fundamental,  and  takes  prece- 
dence of  appropriations  of  water  if  prior  in 
time.  The  two  doctrines  stand  side  by  side. 
They  do  not  necessarily  overthrow  ea^h  oth- 
er, but  one  supplements  the  other.  iThe  ri- 
parian owner  acquires  title  to  his  usufruc- 
tuary interest  in  the  water  when  he  appro- 
priates the  land  to  which  it  is  an  incident, 
and  when  the  right  is  once  vested  it  cannot 
be  devested  except  by  some  established  rule 
of  law.  Th  appropriator  acquires  title  by  ap- 
propriation and  application  to  some  benefi- 
cial use,  and  of  which  he  cannot  be  deprived 
except  in  some  of  the  modes  prescribed  by 
law.  Tlie  time  when  either  right  accrues 
must  determine  the  super ioritv  of  title  as 
between  conflicting  claimants.  \ 

frhe  irrigation  act  of  1889  abrogated  in 
thS  state  the  common-law  rule  of  riparian 
ownership  in  water,  and  substituted  in  lieu, 
thereof  the  doctrine  of  prior  appropriation  J 
This  legislation  could  not  and  did  not  have 
the  effect  of  abolishing  riparian  rights  which 
had  already  accrued,  but  onlx  of  preventing 
the  suc^y^sxtiati-oi  such  rights  in  tne  luiure] 
The  law  of  1895  but  continued  in  force  the 
act  of  1889  in  so  far  as  that  act  ieibrogated 
the  common-law  rule  as  to  the  rights  of  ri- 
parian proprietors,  and  since  the  taking  ef- 
fect of  the  act  of  1889  those  acquiring  rights 
to  the  waters  flowing  in  the  natural  chan- 
nels of  the  state  are  to  be  tested  and  deter- 
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mined  by  the  doctrine  of  prior  appropriation. 
That  it  was  competent  for  the  legislature  to 
abrogate  the  rule  of  the  common  law  as  to 
riparian  ownership  in  waters  as  to  all 
rights  which  might  have  been  acquired  in  the 
future,  and  substitute  a  system  of  laws  pro- 
viding for  the  appropriation  and  applica- 
tion of  all  the  unappropriated  waters  of  the 
state  to  the  beneficial  uses  as  therein  con- 
templated, there  exists,  it  would  seem,  no 
reasonable  doubt.  In  United  States  v.  Rio 
Grande  Dam  d  Irriff,  Do,  1/4  U.  ti.  ttWi,  43 
L.  ed.  HWTT^  Sup.  Ct  Rep.  770,  it  is  held 
that  it  is  within  the  power  of  a  state  leg- 
islature to  change  the  common-law  rule  of 
riparian  proprietors,  and  authorize  the  ap- 
propriation of  the  (lowing  waters  within  its 
dominion  for  such  purposes  as  it  deems  wise 
and  proper.  The  substitution  of  the  law  of 
prior  appropriation,  instead  of  the  common- 
law  rule  of  riparian  ownership,  is  applica- 
ble only  to  those  waters  in  the  state  which 
are  unappropriated;  or,  in  other  words, 
which  have  not  become  the  property  of  ripar- 
ian proprietors.  In  our  view  of  the  subject, 
the  rights  of  the  appropfiators  of  water  who 
have  applied  the  same  to  the  soil  for  agricul- 
tural purposes  by  means  of  irrigating  canals 
antedates  the  passage  of  either  of  the  irri- 
gation acts  of  the  legislature  of  which  we 
have  just  made  mention.  This  right  has 
grown  out  of  the  necessities  of  the  case,  and 
has  been  sanctioned  by  the  acts  of  Congress, 
and  recognized  by  the  laws  of  the  state.  It 
is  a  matter  of  common  knowledge,  historical 
in  character,  that  in  the  development  of 
the  state  in  the  higher  altitudes  in  the  west- 
ern portions,  because  of  the  arid  or  semiarid 
climatic  conditions  which  prevail,  it  has  been 
found  impossible  to  successfully  engage  in 
agricultural  pursuits,  save  by  applying  to 
the  soil,  by  the  process  known  as  irrigation, 
waters  diverted  and  drawn  from  natural 
streams,  thereby  rendering  hichly  productive 
a  land  otherwise  valuable  only  for  grazing. 
It  is  a  fact,  so  common  and  notorious  that 
we  may  properly  take  judicial  notice  of  it, 
that  since  the  early  settlement  of  the  west- 
ern portions  of  the  state  it  has  been  the  cus- 
tom of  the  settlers  to  appropriate  the  wa- 
ters of  the  streams  flowing  therein  by  means 
of  irrigating  canals,  and  apply  them  to  the 
soil  in  prosecuting  the  business  of  agricul- 
ture in  all  its  varied  branches.  We  do  not 
mean  to  say  that  there  has  grown  up  in  the 
section  of  the  state  referred  to  a  custom 
adopted  by  the  people  which  has  been  per- 
fected into  a  system  or  code  of  laws  respect- 
ing the  appropriation  of  water  for  agricul- 
tural purposes,  nor  do  we  find  this  necessary 
in  the  present  case.  What  is  said  is  that 
from  the  earliest  settlement  of  the  semiarid 
portions  of  the  state,  and  before  the  enact- 
ment of  any  irrigation  statute  providing  for 
the  appropriation  of  water,  there  has  existed 
a  practice  or  usage  of  diverting  water  from 
the  natural  channels  of  the  streams  into  ir- 
rigation canals  constructed  for  that  purpose, 
and  the  appropriation  and  application  of 
such  water  for  agricultural  purposes. 
Whether  or  not.  under  this  practice  or  cus- 
tom, appropriators  have  acquired  rights 
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which  are  in  their  nature  projierty,  and 
which,  when  onoe  acquired,  become  a  supe- 
rior title,  and  give  the  better  right  to  the 
use  of  such  water  than  that  of  a  riparian 
owner  whose  title  is  aequired  subsequently, 
must  depend  on  facts  and  circumstaxKses  as 
disclosed  in  any  particular  case.  Where  such 
custom  has  been  so  generally  recognized  as 
to  have  the  force  of  law,  it  can  only  be  re- 
garded as  a  substantial  adoption  of  the  doe- 
trine  of  prior  appropriation  oi  water  which 
obtains  in  the  arid  states  immediately  west 
of  us.  Says  Mr.  Justice  Miller,  in  speaking 
of  the  United  States  statute  (act  July  26, 
1866,  14  SUt.  at  L.  253,  chap.  262,  f  9,  U. 
S.  Comp.  Stat.  1901,  p.  1437),  lecognizins 
the  right  of  those  who  have  appropriated 
water  for  a^icultural  purposes:  *'This  sec- 
tion .  .  .  was  rather  a  volimtary  recog- 
nition of  a  pre-existing  right  to  possession, 
constituting  a  valid  claim  to  its  ctmtinued 
use,  than  the  establishment  of  a  new  one." 
Broder  v.  Naioma  M'ater  d  Min,  Co.  101  U. 
S.  274-270,  25  L.  ed.  790,  791.  The  section 
just  alluded  to  is  contained  in  an  act  of 
Congress  of  July  26,  1806,  aW  provides 
"that  whenever  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes 
have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
right  shall  be  maintained  and  protected  in 
the  same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals,  for  the  pur- 
poses aforesaid,  is  hereby  acknowledged  and 
confirmed:  provided,  however,  that  when- 
ever, after  the  passage  of  this  act,  any  per- 
son or  persons  shall,  in  the  constructioo  of 
any  ditch  or  canal,  injure  or  dama^  the 
possession  of  any  settler  on  the  public  do- 
main, the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  injured 
for  such  injury  or  damage."  In  the  decision 
bv  the  United  States  Supreme  Court,  in  Ba- 
sey  V.  Gallagher,  20  Wall.  670,  22  L.  ed.  452, 
in  which  the  opinion  was  prepared  by  Mr. 
Justice  Field,  the  section  we  have  just  quot- 
ed was  under  consideration.  It  is  there  said 
by  the  author,  after  speaking  of  another 
case  decided  prior  thereto  {AtehMon  v.  Pet- 
erson, 20  Wall.  607,  22  L.  ed.  414)  :  'Ever 
since  that  decision  it  has  been  held  general- 
ly throughout  the  Pacific  states  and  terri- 
tories that  the  right  to  water  by  prior  appro- 
priation for  any  beneficial  purpose  is  enti- 
tled to  protection.  Water  is  diverted  to  pro- 
pel machinery  in  flour  mills  and  sawmills, 
and  to  irrigate  land  for  cultivation,  as  well 
OS  to  enable  miners  to  work  their  mining 
claims;  and  in  all  such  cases  the  right  of 
the  first  appropriator,  exercised  within  rea- 
sonable limits,  is  respected  and  enforced. 
We  say  'within  reasonable  limits,'  for  this 
right  to  water,  like  the  right  by  prior  oc- 
cupancy to  mining  ground  or  agricultural 
land,  is  not  unrestricted.  It  must  be  exer- 
cised with  reference  to  the  general  condition 
of  the  country  and  the  necessities  of  tiie  peo- 
ple, and  not  so  as  to  deprive  a  whole  neig-h- 
borhood  or  community  of  its  use,  and  vest  an 
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absolute  monopoly  in  a  single  individual 
The  act  of  Congress  of  1866  reco^izes  the 
right  to  water  by  prior  appropriation  for  ag- 
ricultural and  manufacturing  purposes,  as 
well  as  for  mining.  .  .  .  It  is  very  evi- 
dent that  Confess  intended,  although  the 
language  used  is  not  happy,  to  recognize  as 
valid  the  customary  law  with  respect  to  the 
use  of  water  which  had  grown  up  among  the 
occupants  of  the  public  land  under  the  pe- 
culiar necessities  of  their  condition;  and 
that  law  may  be  shown  by  evidence  of  the 
local  customs  or  by  the  legislation  of  the 
state  or  territory,  or  the  decisions  of  the 
courte.  The  union  of  the  three  conditions 
in  any  particular  case  is  not  essential  to  the 
perfection  of  the  right  by  priority;  and  in 
case  of  conflict  between  a  local  custom  and 
a  statutory  regulation,  the  latter,  as  of  su- 
perior authority,  must  necessarily  control." 
In  Lux  V.  Haggin,  69  Cal.  446,  10  Pac.  674, 
it  is  observed  by  the  California  supreme 
court:  "From  the  foundation  of  the  state, 
waters  pertaining  to  the  public  lands  of 
both  the  Federal  and  stete  governments  have 
been  appropriated  and  used  for  mining,  ag- 
riculture, and  other  useful  purposes.  Su«i 
appropriation  and  use  were  first  sanctioned 
by  custom,  next  by  the  decisions  of  the 
courts,  and  finally  by  legislative  action  on 
the  part  of  the  United  States  as  well  as  the 
state.  It  thus  became  a  part  of  the  law  of 
the  land,  of  which  every  citizen  was  entitled 
to  avail  himself,  and  of  which  every  pur- 
chaser from  the  United  States  as  well  as 
the  stete  was  bound  to  teke  notice.  In  pro- 
tecting,' therefore,  the  rights  of  the  appro- 
priators  of  water  upon  the  public  lands  of 
the  state  and  of  the  United  Stetes,  no  wrong 
is  done  to  the  purchasers  from  either  gov- 
ernment. That  from  the  very  beginning  it 
has  been  the  custom  of  the  people  of  the 
state  to  divert  from  their  natural  channels 
the  waters  of  the  streams  upon  the  public 
lands,  and  appropriate  the  same  to  the  pur- 
poses of  mining,  agriculture,  and  other  use- 
ful and  beneficial  uses,  is  a  part  of  the 
histoiy  of  the  state."  See  also  Isaacs  v. 
Barber,  10  Wash.  124,  30  L.  R.  A.  665,  38 
Pac.  871,  where  it  is  held  that  judicial  no- 
tice will  be  token  of  the  fact  that  at  least 
that  portion  of  the  state  east  of  the  Cas- 
cade mounteins  was  included  in  the  territory 
where  the  customary  law  of  miners  was  in 
force,  and  the  right  of  appropriating  water 
for  agricultural  and  manufacturing  purposes 
e.^isted,  although  the  common-law  rule  of 
riparian  ownership  was  a  jmrt  of  the  law 
of  the  stete. 

Recognizing  the  necessity  for  the  appro- 
priation of  water  and  ite  application  to  the 
soil  for  agricultural  purposes,  the  legislature 
of  this  stete  in  1877_passed-  an  act  having 
for  its  object  th^^formation  of  corporations 
for  the  construction  and  operation  of  canals 
for  irrigation,  and  for  that  purpose  gave 
them  the  right  to  acquire  right  of  way  for 
such  canals,  and  declared  the  canals  to  be 
works  of  internal  improvement.  Sess.  Laws 
1877,  p.  168.  It  is  manifest  from  a  reading 
of  the  act,  brief  though  it  is,  that  the  legis- 
lature, recognizing  the  conditions  existing  in 
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the  semiarid  portions  of  the  stete  where  the- 
tide  of  emigration  was  then  beginning  to- 
flow,  and  the  necessity  of  appropriating  the 
public  waters  for  agricultural  purposes  by 
means  of  irrigating  canals,  passed  the  act 
with  the  \'iew  of  providing  effective  means 
for  the  appropriation  of  such  waters  and 
their  application  to  the  soil  in  order  that 
agriculture  might  be  successfully  engaged. 

I'n,  and  the  resources  of  the  stete  develop. 
Vithout  irrigation  the  country  was  prin-i 
cipally  of  use  for  grazing ;  with  it,  aui^a  soil  \ 
for  fertility  unsurpassed  which  it  possessed,, 
and  a  favorable  climate,  the  ccuintry  could, 
be  made  to  blossom  as  the  rose,ynd  to  sua- 
tein  a  population  of  thousands,  where  but 
hundreds  had  previously  found  a  means  of 
livelihood.  Who  can  doubt  that  by  the  pas* 
sage  of  this  act  the  legislature,  composed  aa 
it  was  of  intelligent  men,  intended  to  and 
did  recognize  the  right  of  the  inhabitente 
of  the  public  domain — ^those  settling  there- 
for tlie  purpose  of  building  permanent  homes 
— to  construct  irrigation  canals,  and  appro- 
priate the  waters  of  the  natural  streams  for 
the  purpose  of  promoting  agriculture  and 
developing  the  country?  It  would  be  the- 
height  of  absurdity  to  say  that  the  construc- 
tion of  irrigation  canals  was  authorized  for 
any  other  purpose  and  with  any  other  view 
tlian  the  appropriation  of  the  public  waters 
flowing  in  the  streams.  (Congress  had  au- 
thorized and  sanctioned  the  appropriation 
of  water  for  the  purposes  contemplated  by 
the  legislative  act.  It  had  declared  by  the 
act  of  1866  that  in  the  disposition  of  the 
public  domain  riparian  proprietors  took  title 
to  their  lands  subject  to  the  ri^hte  of  ap- 
propriators  who  had  acquired  title  to  the 
use  of  water  by  appropriation  for  agricul- 
tural purposes,  where  such  ri^hte  were  rec- 
ognized by  local  customs,  by  the  legislature, 
or  by  the  courte.  Practically  all  the  lands- 
in  the  semiarid  portions  of  the  stete  at  the 
time  belonged  to  the  government.  It  was^ 
the  riparian  proprietor,  and  it  authorized 
the  appropriation  and  diversion  of  the  water 
for  agriculture,  mining,  and  manufacturing 
purposes.  The  state  recognized  and  encour- 
aged the  appropriation  of  water  for  agri-  ^ 
cultural  purposes  by  the  passage  of  the  act 
of  1877.  There  were  no  riparian  proprietors 
except  the  general  government,  or  at  most 
but  a  few,  who  were  or  could  be  affected  by  . 
the  act.  It  contemplated  the  appropriation 
of  the  waters  of  the  streams  and  their  use 
for  irrigation  to  meet  the  necessities  of  the- 
case  in  conformity  with  the  custom  and 
usages  prevailing  in  arid  portions  of  the 
western  country,  where  irrigation  was  es- 
sential to  agriculture.  The  congressional 
act  of  1866  authorized  this  to  be  done,  and 
lands  thereafter  disposed  of  by  the  United 
States  were  subject  to  prior  rights  acquired 
by  appropriation.  The  act  of  1889  (Sess. 
Laws  1889,  chap.  68,  p.  503),  in  which  was- 
merged  the  act  of  1877,  especially  recognizes 
the  righte  acquired  by  prior  appropriators, 
and  treated  them  as  it  would  any  other 
vested  property  right.  Section  13  thereof 
declares  that  "all  ditehes,  canals,  and  other 
works  heretofore  made,  constructed,  or  pro- 


-906 


Nebbaska  Supreme  Goubt. 


Feb.. 


vided,  by  means  of  which  the  waters  of  any 
-stream  have  been  diverted  and  applied  to 
any  beneficial  use,  must  be  taken  to  nave  se- 
cured the  right  to  the  waters  claimed  to  the 
•extent  of  the  quantity  which  said  works  are 
capable  of  conducting  and  not  exceeding  the 
<iuantity  claimed  without  regard  to,  or  com- 
pliance with,  the  requirements  of  this  chap- 
ter." And  the  act  of  1895  preserved  all 
rights  acquired  by  appropriation  prior  to 
its  passage.  Sess.  Laws  1805,  chap.  69,  p. 
244.  By  §  49  it  is  provided:  "Nothing  m 
this  act  contained  shall  be  no  construed  as 
to  interfere  with  or  impair  the  rights  to  wa- 
ter appropriated  and  acquired  prior  to  the 
passage  of  this  act." 

In  the  light  of  the  provisions  of  the  act 
of  Congress  as  construed  by  the  Supreme 
Court  of  the  United  States,  the  different  acts 
of  the  legislature  of  this  state  relating  to 
the  appropriation  of  the  waters  flowing  in 
the  streams  thereof,  and  taking  notice  of 
those  historical  facts  connected  with  its  de- 
velopment of  which  we  have  made  mention, 
the  conclusion  appears  to  us  irresistible  that 
every  appropriator  of  water  who  has  applied 
it  to  the  beneflcial  uses  contemplated  by 
these  several  acts  has  acquired  a  vested  in- 
terest therein,  which  gives  him  a  superior 
title  to  the  use  of  the  water  over  the  ripa- 
rian proprietor  whose  right  has  been  ac- 
quire(l  subsequent  thereto,  or  who  has  lost 
his  ri^ht,  once  acquired  by  either  grant  or 
prescription.  Assuming,  Uien,  as  we  think 
should  be  done,  that  the  right  of  acquiring 
an  interest  in  the  use  of  water  by  appro- 
priation, when  applied  to  the  beneficial  pur- 
poses of  agriculture  has  existed  in  this  state 
since  its  early  settlement  in  those  portions 
where  irrigation  is  found  to  be  necessary, 
the  decisive  question  in  all  cases  as  between 
riparian  proprietors  and  those  claiming  as 
appropriators  is,  Who  first  secured  the  right 
to  the  use  of  the  water  in  controversy?  Has 
the  riparian  proprietor,  who  appropriates 
his  riparian  water  right  as  an  incident  to 
and  a  part  of  the  land  obtained  from  the 
government,  and  whose  rieht  then  attaches, 
a  superior  claim,  or  hsis  the  appropriator  a 
better  right  because  prior  in  time?  The 
answer  in  each  case  must  depend  upon  the 
facts  and  circumstances  as  developed  there- 
in. As  to  the  law  applicable  to  controver- 
'  sies  between  those  claiming  aa  riparian  pro- 
prietors and  those  claiming  by  right  of  prior 
appropriation,  see  Low  v.  Sch<ifferf  24  Or. 
239,  33  Pac.  678;  Speake  v.  Hamilton,  21 
Or.  3,  26  Pac.  855;  Kalcr  v.  CampbcU,  13 
Or.  596,  11  Pac.  301;  liamelU  v.  Irish,  96 
Cal.  214,  31  Pac.  41;  Judkins  v.  Elliott 
(Cal.)   12  Pac.  116. 

In  support  of  its  right  to  maintain  an  ac- 
tion of  the  character  of  the  one  at  bar  it  is 
argued  by  the  plaintiff  that  those  sections 
of  the  irrigation  statute  constituting  the 
state  board  of  irrigation  >rith  authority  to 
ascertain  and  dctennine  the  priority  imd 
amount  of  past  appropriations  and  allow 
further  appropriations  when  it  is  determined 
there  is  unappropriated  water  in  any  natur- 
al stream  from  which  it  is  sought  to  divert 
it,  and  with  other  powers  as  therein  defined, 
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are  unconstitutional,  because  conferring  ju- 
dicial powers  upon  a  tribunal  not  authorized 
by  the  Constitution,  and  in  contravention  of 
its  provisions.  As  we  have  heretofore  made 
mention,  the  lower  court  in  the  trial  of  the 
case  refused  to  entertain  jurisdiction  and  try 
the  merits  of  the  controversy,  holding  that 
the  state  board  of  irrigation  had  exciusi^ 
original  jurisdiction  of  the  matters  set  out 
in  the  petition,  and  that,  as  to  all  issues 
raised  by  the  pleadings,  save  those  pertain- 
ing to  an  injunction,  to  hold  matters  in  statu 
quo  pending  a  determination  of  such  rights 
of  the  re.<«pective  parties  as  they  might  be 
found  entitled  to.  At  is  no  doubt  true,  as 
inted  out  by  coukel,  that  the  sections  in 
[uestion  are  borrowed  from  the  statute  of 
Wyoming,  in  which  state  constitutional  pro- 
isions  authorize  the  creation  of  such  a 
d,  while  our  Constitution  is  silent  on 
.he  subject.  \But  it  is  to  be  noted  that  the 
Wyoming  Constitution  has  not  provided  for 
a  board  of  irrigation  with  judicial  func- 
tions in  the  sense  that  it  is  a  judicial  tri- 
bunal. IThe  du^es  of  the  board  there,  ai> 
here,  are  supervisory  ftnfl  flAbiinUfrAtiVC  tn 
character,  and  not  judicial.  While  it  may 
be  true  that  they  are  given  powers  of  a 
quasi  judicial  character,  this  of  itself  doe? 
not  constitute  them  a  judicial  body,  nor 
does  it  have  the  effect  of  conferring  upon 
administrative  bodies  the  exercise  of  judi- 
cial functions  in  contravention  of  constitu- 
tional provisions.  The  Wyoming  statute, 
from  which  ours  is  borrowed,  has  been  sub- 
jected to  judicial  construction,  and  is  up- 
held by  the  supreme  court  of  that  state  on 
the  express  ground  that  the  powers  author- 
ized therein  are  not  judicial,  but  administra- 
tive. Farm  Invest,  Co.  v.  Carpenter,  9  Wyo. 
110,  50  L.  R.  A.  747,  61  Pac.  258.  NVith  . 
this  authoritative  construction  of  the  stat- 1 
ute,  and  a  decision  of  the  very  question  | 
i-aised  in  the  case  at  bar  upon  reasoning  I 
quite  convincing  and  satisfactory,  it  woulJ  j 
seem  that  the  question  should  be  regarded  ' 
as  at  rest.  The  primary  object  of  the  board 
is  for  the  purpose  of  supervising  the  appro- 
priation, distribution,  and  diversion  of  wa- 
ter. This  is  obviously  an  administrative, 
rather  than  a  judicial,  function.  Says  the 
Wyoming  supreme  court  in  the  case  just 
cited:  *'It  is  a  matter  of  public  concern 
that  the  various  diversions  shall  occur  with 
as  little  friction  as  possible,  and  that  there 
shall  be  such  a  reasonable  and  just  use  and 
conservation  of  the  waters  as  shall  redound 
more  greatly  to  the  general  welfare,  and 
advance  material  wealth  and  prosperiLy." 
And,  quoting  from  White  v.  Farmers'  High 
Line  Canal  d  Reservoir  Co.  22  Colo.  191,  31 
L.  R.  A.  828,  43  Pac,  1028:  "From  the  very 
nature  of  the  business,  controversies  with 
reference  to  the  use  of  water  naturally  led 
to  unseeming  breaches  of  the  peace;  and  to 
avoid  these  it  was  found  expedient  and  nec- 
essary to  provide  complete  rules  of  proced- 
ure governing  the  taking  of  water  from  the 
public  streams  of  the  state,  and  regulating 
jts  distribution  to  those  entitled  thereto,"— 
fas  it  were,  a  sort  of  policing  of  the  waters 
Capable  of  use  for  irrigation,  as  necessary 


1908. 


Crawford  Co.  v.  Hall. 


907 


:and  required,  a8  well  to  preserve  and  pro- 
•cure  proper  use  of  the  water  as  to  prevent 
breaches  of  the  peace.  V  In  order  to  accom- 
plish this  object,  it  is  Tiecessary  and  expe- 
dient to  provide  for  certain  preliminary  in- 
vestigations.   Again  quoting  from  Farm  In- 
vest/Co.  V.  Carpenter y  9  Wyo.  110,  50  L.  R. 
A.  U7y  61  Pac.  258:     "Any  effort  to  super- 
vise and  control   the  ^vaters   of   the  state, 
their  appropriation  ajid  distribution,  in  the 
absence  of  an  effective  ascertainment  of  the 
several  priorities  of  rights,  must  result  in 
practical  failure  in  times  when  official  in- 
tervention is  most  required.     ...     In  the 
development  of  the  irrigation  problem  under 
the  rule  of  prior  appropriation  perplexing 
questions  are  continually  arising  of  a  tech- 
nical,    but     practical,     character.     .     .    . 
The  board  is  not  required  to  await  the  occur- 
cenee  of  controversies,  but  it  to  proceed,  on 
its  own   motion,   to   ascertain   the  various 
rights,  conflicting  or  not,  and  thereupon  see 
that  the  water  is  properly  divided."     Such 
functions,  it  would  seem,  are  clearly  admin- 
istrative in  character,  and  not  judicial.     It 
is  a  judicial  function  to  administer  justice 
between   litigants   in   cases   where  disputes 
arise,  and  to  settle  these  disputes  accord- 
ing to  law  as  administered  in  courts  of  jus- 
tice.    The  board  of  irrigation,  however,  in 
many  cases  acts  in  advance  of  any  dispute, 
and  'whether  there  is  or  will  be  aiontrover- 
sy  in  no  way  affected  its  powers.  /The  courts 
-can  act  only  as  controversies  anse  between 
litigants,  and  tlien  only  by  determimng  the 
•questions  presented  by  the  litigatioi^  While 
there  are  some  questions  affecting  property 
rights  which  grow  out  of  the  administration 
of  the  law  by  the  state  board  of  irrigation, 
and  in  which  are  involved  matters  in  dispute 
calling  for  action  of  a  quajsi  judicial  charac 
ter,  yet  as  to  all  these  ample  provisions  are 
made  for  recourse  to  the  court*^.    Powers  of 
the  same  general  nature  and  character  are 
conferred  upon  almost  every  administrative 
body  known  to  the  statute,  and  regarding 
which  it  has  frequently  been  decided  they 
are  of  a  quasi  judicial  nature:  and  yet  such 
bodies  are  invariably  held  to  be  administra- 
tive, and  to  in  no  way  conflict  with  the  con- 
stitutional provisions  regarding  officers  and 
bodies   upon  whom  judicial  power  may  be 
conferred.     The  state  board  of  transporta- 
tion, as  heretofore  organized  in  this  state, 
the  constitutionality  of  which  has  been  in- 
variably upheld,  when  attacked,  in  all  re- 
spects, save  as  to  the  manner  of  passing  the 
law  providing  for  its  creation,  is  a  fair  il- 
lustration of  the  validity  of  legislation  of 
this  character.    Numerous  other  boards  and 
offices  created  by  statutes  of  an  administra- 
tive  character,   and   yet   possessing  powers 
of  a  quasi  judicial  nature,  might  also  be  re- 
ferred to  if  thought  to  serve  any  useful  pur- 
pose.    For  the  reasons  given,  we  are  of  the 
opinion  that  the  sections  of  the  act  in  ques- 
tion are  not  obnoxious  to  the  Constitution 
on  the  objections  raised  by  counsel,  and  that 
the  authority  of  the  board  of  irrigation  to 
make  the  determinations    contemplated    by 
the  "act,  and  the  requirement  of  its  approval 
as  a  condition  to  the  right  of  appropriation 
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under  its  provisions,  is  a  valid  exercise  of 
legislative  power. 

It  does  not,  however,  necessarily  follow 
from  the  conclusion  just  reached  as  to  the 
powers  and  duties  of  the  board  that  the 
courts  are  in  any  way  ousted  of  their  juris- 
diction over  actual  controversies.  The  board 
is  possessed  of  powers  of  an  administrative 
character.  The  courts  have  judicial  powers, 
and,  while  the  board  may  make  all  needful 
preliminary  determinations  to  enable  it  to 
regulate  the  distribution  of  water,  and  may 
determine  whether  or  not  proposed  appro- 
priations shall  be  allowed,  and  in  what  or- 
der, in  pursuance  of  the  provision  of  the 
statute,  subject  to  the  right  of  appeal,  when- 
ever a  controversy  arises  over  the  substance 
of  the  rights  of  various  parties  making  use 
of  a  stream,  such  controversies  are  proper 
for  the  courts  to  take  judicial  cognizance 
of.  The  courts  cannot  administer  the  stair 
ute  nor  regulate  the  use  of  the  streams,  but 
they  can  and  should  adjudicate  disputes 
based  on  the  rights  of  parties  acquired  un- 
der the  statute.  The  statute  does  not  create 
a  mere  license  to  the  use  of  the  water  appro- 
priated. It  creates  a  right  in  and  to  the 
use  of  the  water,  and  expressly  provides  for 
its  sale  and  disposal  in  the  same  manner  as 
real  property.  Comp.  Stat.  $  63,  art.  2, 
chap.  93a.  See  also  S trickier  v.  Colorado 
Springs,  16  Colo.  61,  26  Pac.  313;  Frank  v. 
Hicks.  4  Wyo.  502,  35  Pac.  475,  1025.  When- 
ever it  becomes  necessary  to  vindicate  or 
support  such  a  right  by  judicial  proceedings, 
the  courts  should  be  open  and  available 
therefor  as  in  the  case  of  a  controversy  re- 
garding any  other  property  right;  hence  it 
is  that  all  controversies  over  water  rights 
arising  under  the  statute  are  not  necessar- 
ily for  the  board  of  irrigation  alone.  If  a 
controversy  has  been  submitted  to  that  board 
and  by  it  adjudicated,  and  no  appeal  taken, 
an  entirely  different  question  is  presented. 
But  where  the  board  has  made  no  determin- 
ation, and  a  large  number  of  persons  are 
claiming  the  right  to  divert  and  use  the 
water  of  a  stream,  some  by  appropriation 
under  the  statute,  some  under  prior  acts, 
some  by  prescription,  and  others  as  riparian 
owners  whose  rights  have  accrued  prior  to 
the  statute,  and  have  not  been  devested,  we 
know  of  no  sound  reason  why  a  suit  in 
equity  to  determine  and  adjust  such  rights 
and  enjoin  interference  of  those  rights  by 
others  under  a  claim  of  right  may  not  be 
maintained.  Such  suits  are  permitted  every- 
where where  the  system  of  appropriation 
adopted  by  our  statute  obtains,  in  some 
states  they  have  been  provided  by  statute, 
but,  in  the  absence  of  statutes,  they  have 
been  upheld  under  general  principles  of 
equity  jurisdiction.  Frey  v.  Loirrfen,  70 
Cal.  .5.50,  11  Pac.  838.  In  our  opinion,  it  is 
altogether  proper  to  permit  such  suits  in 
this  state  where  riparian  rights  exist,  and 
have  long  existed,  but  are  subject  to  be  de- 
vested or  impaired  by  appropriations  of 
water  under  the  statute  upon  due  compensa- 
tion therefor.  The  litigation  involved  in  the 
appropriation  of  water  from  a  stream,  the 
banks  of  which  are  thickly  settled,  would  be 
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endless  if  the  jurisdiction  of  a  court  of 
equity  to  prevent  multiplicity  of  suits  could 
not  lie  invdced.  This  principle  has  been  ap- 
pealed to  frequently  over  litigation  of  water 
rights,  and  has  been  held  to  permit  of  a 
single  suit  by  plaintiff  against  all  of  a  large 
number  of  persons  having  or  claiming  rights 
in  the  water  of  a  stream  which  infringed  on 
the  rights  of  such  plaintiff.  Gould,  Waters, 
8  564.  The  chief  difficulty  in  such  cases 
arises  from  the  fact  that  the  several  defend- 
ants have  several  rights  and  interests,  and 
are  not  so  connected  in  interest  that  a  deter- 
mination as  to  one  would  include  them  all. 
There  is  to  be  found  in  the  reported  cases 
and  in  the  text-bodes  authority  for  a  limita- 
tion of  the  jurisdiction  to  prevent  a  multi- 
plicity of  suits  in  such  cases,  but  the  weight 
of  authority,  following  the  leading  case  o;^ 
York  v.  Piikington,  1  Atk.  282,  holds  to  t 
contrary  doctrine.  Miller  v.  Highland  Ditcl 
Co.  87  Cal.  430,  25  Pac.  550;  Hillman  v 
Xetcington,  67  Cal.  56;  Woodruff  v.  Nortl 
Bloowfield  Gravel  Min.  Co.  8  Sawv.  628,  1( 
Fed.  25;  Meyer  v.  Phillips,  97  N.  Y.  485,  4( 
Am.  Rep.  538.  See  also  New  York  d  N.  Hi 
R.  Co.  V.  Schuyler]  17  N.  Y.  592;  Thorpe  v. 
Brumfitt,  L.  R.  8  Ch.  656 ;  Western  Land  d 
Emigration  Co.  v.  Guitiault,  37  Fed. 
623:  United  States  v.  Flournoy  Lice  Stock 
d  Real  Estate  Co.  69  Fed.  886;  Ham- 
montrcc  v.  Lott,  40  Mich.  190;  1  Pom.  Eq. 
Jur.  §§  252-260.  For  such  reasons  we  are 
of  the  opinion  that  plaintiff  might  properly 
bring  such  an  action  as  the  one  before  us, 
80  far  as  it  comes  within  the  scope  of  a  bill 
o&jpeace,  to  avoid  multiplicity  of  actions, 
jlhere  is  much  in  the  petition  to  indicate 
tllat  the  action  was  intended  as  a  general 
condemnation  proceeding  as  well,  and  that 
some  sort  of  administrative  proceeding  in 
parceling  out  and  distributing  the  waters  of 
the  stream  in  controversy  was  contemplated, 
as  well  as  the  determination  of  the  rights  of 
the  several  parties.  All  this  administrative 
work  is  for  the  board  of  irrigation,  and,  so 
far  as  relief  of  that  nature  is  sought,  the 
lower  court  acted  correctly  in  remanding  the 
parties  to  their  remedies  by  a  proper  appli- 
cation to  the  board.  It  is  also  true  that 
proceedings  for  condemnation  in  furtherance 
of  an  irrigation  project  cannot  be  joined 
with  a  suit  in  equity  of  the  kind  just  con- 
sidered, f  A  petition,  however,  must  be 
judged,  and  the  nature  and  character  of  the 
action  thereby  begun  determined,  chiefly  by 
the  facts  alleged,  and  the  legal  results  there- 
of, and  remedies  appropriate  thereto.  Alter 
v.  Bank  of  Stockham,  53  Neb.  223-230,  73 
N.  W.  667.  Disregarding  much  surplusage 
and  irrelevance,  the  prayers  for  an  injunc- 
tion against  the  several  defendants,  and  the 
allegations  upon  which  they  are  based,  are 
sufficient  to  bring  the  petition  within  the 
jurisdiction  of  a  court  of  eqnity.  Nor  do  we 
see  any  reason  for  holding  that  the  plaintiff 
in  a  suit  in  equity  in  the  nature  of  a  bill  of 
peace  to  protect  his  water  rights  and  deter- 
mine and  define  conflicting  rights  to  or 
claims  upon  the  waters  of  tne  same  stream 
may  not  offer  to  do  equity  by  compensating 
riparian  owners  whose  rights  are  affected  by 
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the  construction  and  operation  of  a  camJ 
under  his  appropriation,  and  that  in  this 
way  the  anoounts  due  the  several  parties 
claiming  rights  by  way  of  damages  may  be- 
come a  proper  subject  of  inquiry  and  adjudi- 
cation therein. 

One  other  feature  of  the  plaintiff's  case  it 
seems  proper  to  here  give  consideration.  The 
plaintiff,  it  appears,  was  under  contract  to 
furnish  water  to  the  v|llage  of  Crawford  for 
general  municipal  purposes,  including  water 
for  sprinkling  streets  and  for  power  for  a 
lighting  plant;  and  was  also  imder  some  ob- 
ligation to  the  general  government  to  furnish 
water  for  flushing  the  sewers  at  Ft.  Robin- 
son, an  occupied  military  post  located  near 
the  village  of  Crawford.  Furnishing  watos 
for  the  uses  alluded  to  it  is  claimed  is  a 
domestic  use  of  the  water,  within  the  pur- 
view of  S  43,  art.  2,  chap.  93a,  and  because 
thereof  the  plaintiff  claims  priority  over  sev- 
eral defendants  as  an  appropriator  of  water 
to  domestic  and  agricultural  purposes  under 
the  statute.  As  far  as  the  canal  is  intended 
for  irrigation,  the  appropriation  of  water  to 
flow  therein  is  obviously  an  appropriation  for 
an  agricultural  purpose.  We  do  not,  how- 
ever agree  with  coimsel  that  the  other  pur- 
poses named  are  domestic,  within  the  mean- 
ing of  the  statute.  In  our  opinion,  the  term 
''domestic  purposes,**  as  used  in  the  statute, 
has  reference  to  the  use  of  water  for  domestic 
purposes  as  known  and  recognized  at  com- 
mon law  by  riparian  proprietors.  Gould, 
Water  Rights,  §  205.  The  common  law  dis- 
tinguishes between  those  modes  of  use  which 
ordinarily  involve  a  taking  of  small  quanti- 
ties of  water,  and  but  little  interference  with 
the  stream,  and  those  which  necessarily  in- 
volve a  taking  or  diversion  of  large  quanti- 
ties, and  a  considerable  interference  with  its 
ordinary  flow.  The  use  of  a  stream  in  the 
ordinary  way  by  a  riparian  owner  for  drink- 
ing and  cooking  purposes  and  for  watering 
his  stock  is  a  domestic  use.  It  involves  no 
considerable  diversion  of  water,  and  no  ap- 
preciable interference  with  the  stream.  This 
right  of  the  riparian  owner  the  statute  in- 
tended to  preserve  to  him,  and  to  prote^ 
against  appropriations  of  water  for  other 
uses  by  canals,  ditches,  and  pipe  lines,  where- 
by large  quantities  will  be  abstracted.  This 
is  the  only  construction  which  will  give  any 
force  to  the  statute.  If  all  of  the  water  of  a 
stream  may  be  diverted  by  a  canal  for  so- 
called  donoestic  purposes  involving  identiciJ 
use  for  power,  the  priority  given  a^cultural 
uses  is  rendered  nugatory.  This  is  the  con- 
struction given  similar  provisions  elsewhere. 
Montrose  Canal  Co.  v.  Louisenhizer  Ditch 
Co.  23  Colo.  233,  48  Pac.  632;  Broadmoor 
Dairy  d  Live  Stock  Co.  v.  Brookside  Water 
d  Iwprov.  Co.  24  Colo.  541,  52  Pac.  792. 
In  the  first  case  cited  the  court  says :  •'While 
it  is  true  that  §  6  of  article  16  of  the  Con- 
stitution recognizes  a  preference  in  those 
using  water  for  domestic  purposes  over  th«« 
using  it  for  any  other  purpose,  it  is  not  in- 
tended thereby  to  authorize  a  diversion  of 
water  for  domestic  use  from  the  public 
streams  of  the  state  by  means  of  large 
canals.     .     .     .    The  use  protected  by  the 
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Constitution  is  such  use  as  the  riparian  own- 
'er  has  at  common  law  to  take  water  for  him- 
self, his  family,  or  his  stock,  and  the  like." 
The  principle  upon  which  the  decree  on  the 
•cross  petition  of  the  defendant  Hall  proceeds 
is  in  the  main  correct.  Having  been  brouffht 
into  court  by  the  plaintiff,  he  sets  up  nis 
previously  acquired  riparian  rights,  the  in- 
iringement  thereof  by  plaintiff,  and  conse- 
•^uent  damage,  and  prays  an  injunction.  It 
is  probably  true  he  would  not  necessarily 
have  been  entitled  to  an  injunction  in  an  in- 
dependent suit  brought  by  him  for  that  pur- 
pose, since  there  would  be  no  (}uestion  of  re- 
peated trespasses  in  case  plaintiff  had  ac- 
quired a  superior  right  by  appropriation  for 
irrigation  purposes,  and  an  action  at  law 
for  damages  would  be  an  adequate  remedy. 
But  when  the  plaintiff  sued  him,  and  prayed 
ior  an  injunction  against  him,  he  could  de- 
mand that  plaintiff  do  equity,  and  pay  his 
damages,  before  any  relief  be  awarded.  The 
<x)urt,  we  think,  wajs  justified  in  enjoining 
any  interference  with  the  riparian  rights  of 
the  defendant  Hall  until  this  was  done.  It 
^so  appears  that,  as  to  those  uses  to  which 
the  plamtiff  was  putting  or  seeking  to  put 
the  water  sought  to  be  appropriated  by  it, 
not  agricultural,  defendant  had  a  right  to 
insist  that  he  had  priority  by  reason  of  his 
long-contiuued  use  for  power  and  manufac- 
turing purposes,  and  an  injunction  against 
any  diversion  beyond  what  was  used  by  plain- 
tiff for  irrigation,  so  far  a^s  such  diversion 
injured  defendant  Hall,  wajs  proper,  in  so  far, 
at  least,  as  he  was  able  to  make  a  beneficial 
use  of  the  water  for  power  purpases  for 
which  it  was  used.  Section  20,  art.  2,  chap. 
"930.  But  the  injunction  granted  goes  much 
beyond  either  of  these  grounds.  As  has  been 
seen,  the  common  law  does  not  give  to  a  ri- 
parian owner  an  absolute  and  exclusive  right 
to  all  the  flow  of  the  water  from  a  stream  in 
its  naturaJ  state,  but  only  the  right  to  the 
benefit,  advantage,  and  use  of  the  water 
flowing  past  his  land  in  so  far  as  it  is  con- 
sistent with  a  like  right  in  all  other  riparian 
owners.  Hall  was  entitled  to  an  injunction 
restraining  any  unreasonable  diversion  of 
the  water  which  produced  a  substantial  in- 
jury to  him.  But  he  could  not  insist  that 
the  slightest  sensible  diminution  in  the  vol- 
ume of  the  water  be  stopped  merely  as  such. 
He  was  entitled  only  to  protection  to  the 
right  which  he  had  acquired  as  a  riparian 
owner  against  any  unlawful  invasion  thereof. 
Connected  with  this  same  question  is  in- 
volved the  right  of  the  plaintiff,  even  as 
against  a  riparian  owner,  to  divert  the 
«torm  or  flood  waters  passing  down  the 
stream  in  times  of  freshets.  Hall  at  most, 
as  a  riparian  owner,  was  entitled  to  only  the 
ordinary  and  natural  flow  of  the  stream,  or 
so  much  as  wajs  found  necessary  to  propel 
his  mill  machinery,  and  could  not  lawfully 
<:laim,  as  against  an  appropriator,  the  flow 
of  the  flood  waters  of  the  stream.  In  Modoc 
Land  d  Live  Stock  Co.  v.  Booth,  102  Cal.  151, 
36  Pac.  431,  it  is  said  on  this  subject:  "It 
seems  clear,  however,  that  in  no  case  should 
a  riparian  owner  be  permitted  to  demand  as 
of  right  the  intervention  of  a  court  of  equity 
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to  restrain  all  persons  who  are  not  riparian 
owners  from  diverting  any  water  from  the 
stream  at  points  above  him  simply  because 
he  wishes  to  see  the  stream  flow  by  or 
through  his  land  undiminished  and  unob- 
structed. In  other  words,  a  riparian  owner 
ought  not  to  be  permitted  to  invoke  the 
power  of  a  court  of  equity  to  restrain  t\\e 
diversion  of  water  above  him  by  a  nonri- 
parian  owner  when  the  amount  diverted 
would  not  be  used  by  him,  and  would  cause 
no  loss  or  injury  to  him  or  his  land,  present 
or  prospective,  but  would  greatly  benefit  the 
pai'ty  diverting  it."  And  in  Fifeld  v.  Spring 
Valley  Wateruorka,  130  Cal.  552,  62  Pac. 
1054,  it  is  held  that  a  riparian  proprietor  is 
not  entitled  to  an  injunction  to  restrain  a 
water  company  engaged  in  supplying  water 
for  public  use  from  diverting  the  storm  or 
flood  waters  of  the  creek  which  will  not  pre- 
vent the  flowing  over  his  land  of  the  or- 
dinary waters  of  the  stream,  nor  in  any  way 
damage  his  land,  or  interfere  with  the  rights 
appurtenant  thereto.  See  also  Edgar  v. 
Stevenson,  70  Cal.  286,  11  Pac.  704:  Heilbron 
V.  76  Land  d  Water  Co.  80  Cal.  189,  22  Pac. 
62 :  Black's  Pom.  Water  Rights,  §  75. 

On  the  arguments  of  the  case  at  bar  it  i*< 
suggested  that  defendant  Hall  had  acquired 
a  prescriptive  right  to  the  full  flow  of  the 
stream  by  ten  years'  user.  There  cannot  be. 
in  the  veiy  nature  of  things,  any  such  thing 
as  a  prescriptive  right  of  a  lower  riparian 
owner  to  receive  water  of  a  stream  as  against 
upper  owners.  The  riparian  owner  is  en- 
titled to  the  reasonable  use  and  enjoyment 
of  the  water  of  the  stream,  and  to  insist  that 
the  water  come  to  his  land  to  be  so  used  and 
enjoyed.  He  may,  by  prescription,  acquire 
a  right  to  use  and  divert  the  water  beyond 
that  which  the  common  law  would  give  him, 
but  he  gets  this  right  only  by  adverse  user, 
if  he  diverts  water  which  otherwise  would 
flow  down  to  a  lower  owner,  that  use  is  ad- 
verse. On  the  other  hand,  the  water  which 
comes  to  him  would  come  in  any  case,  and 
there  is  nothing  adverse  to  anyone,  in  merely 
receiving  it,  that  could  be  said  to  give  a  pre- 
scriptive right  enabling  him  to  prevent  rea^ 
sonal)le  use  of  it  by  the  upper  owner.  Har- 
grave  v.  Cook,  108  Cal.  72,  30  L.  R.  A.  390, 
41  Pac.  18;  Bathgate  v.  Irvine,  126  Cal.  135, 
58  Pac.  442;  Mud  Creek  Irrig.  Agri.  &  Mfg. 
Co.  V.  Vivian,  74  Tex.  170,  11  S.  W.  1078. 

We  have  herein  discussed  some  matters 
having  an  indirect  bearing  on  the  main  is- 
sues involved  in  the  case.  The  court,  how- 
ever, must  not  be  understood  as  being  com- 
mitted to  any  proposition  not  expressly  de- 
cided. 

It  follows  from  what  has  been  said  that 
the  order  of  the  trial  court  dismissing  the 
plaintiff's  action  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  proceed 
in  the  further  trial  of  the  cause  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded. 

Sedswlok,  J.,  concurring: 

1  concur  in  the  conclusions  reached  upon 
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the  following  questions,  which  are  necessarily 
involved  in  the  determination  of  this  case: 

1.  The  common- law  doctrine  of  riparian 
rights  is  the  basis  of  our  law  upon  that  sub- 
ject, and  governs,  so  far  as  applicable  to  our 
conditions,  matters  not  regulated  by  our  ir- 
rigation statutes. 

^  2.  Those  parts  of  the  irrigation  act  of  1895 
which  provide  for  a  board  of  irrigation,  and 
the  adoption  of  the  rule  of  ownership  of 
water  by  appropriation,  are  constitutional. 

3.  A  suit  in  equity  may  be  maintained 
against  persons  claiming  rights  to  use  or  di- 
vert water  of  a  stream  to  prevent  infringe- 
ment, under  the  color  of  such  right,  of  the 
rights  of  plaintiff  acquired  under  our  irriga- 
tion act. 

4.  Damages  accruing  to  such  parties  by 
reason  of  appropriations  under  the  irriga- 
tion act  become  a  subject  of  inquiry  and  ad- 
judication in  such  an  equity  suit. 

5.  Lower  riparian  owners  do  not  acquire 
a  prescriptive  right  to  receive  water  as 
against  upper  owners. 

6.  I  think  the  scope  and  character  of  the 
riparian  righU  of  the  defendant  Hall,  un- 
der the  facts  disclosed  in  the  cross  petition, 
are  rightly  determined. 

I  express  no  opinion  on  the  discussion  of 
the  doctrine  of  appropriation  as  existing  in- 
dependently of  and  prior  to  our  statutes. 
If  irrigation  enterprises  are  to  be  met  with 
demands  for  damages  claimed  to  accrue  from 
interfering  with  the  ownership  of  the  body 
of  the  water  in  our  streams,  which  owner- 
ship it  is  claimed  is  derived  from  some  other 
source  than  the  irrigation  statutes,  it  seems 
to  me  that  it  will  be  a  serious  obstacle  in 
the  way  of  the  growth  and  development  of 
such  enterprises,  and  such  rules  ought  not 
to  be  announced  until  the  occasion  has 
arisen  in  actual  litigation,  and  after  full  dis- 
cussion. The  doctrine  of  the  private  owner- 
ship of  the  body  of  the  water  of  running 
streams  is  not  to  be  found  in  the  common 
law  nor  in  the  civil  law,  but  was  originated 
in  our  mining  states,  and  developed  there 
dnder  the  influence  of  the  necessities  of  our 
miners,  and  later  of  farmers  in  the  arid  and 
semiarid  districts.  It  is  in  the  light  of  these 
facts  that  we  must  determine  how  far  the 
common  law  has  been  modified  by  our  Con- 
stitution and  the  legislation  thereunder,  and 
how  far  it  is  applicable  to  existing  condi- 
tions. The  question  whether  the  law  of  ri- 
parian ownership  applies  to  "the  larger 
streams  of  the  state"  appears  to  depend  upon 
whether  the  owner  of  the  land  is  held  to  own 
to  the  thread  of  the  stream  or  only  to  the 
banks,  and  the  former  was  determined  to  be 
the  law  of  this  state  in  McBride  v.  Whitaker 
(Xeb.)  90  N.  VV.  906.  I  am  not  satisfied 
with  the  discussion  of  the  extent  of  lands 
that  may  be  called  riparian,  and  do  not  see 
how  it  is  involved  in  this  case. 

Petition  for  further  hearing  denied. 
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Jens  C.  MENG,  Appt., 


Charles  F.  COFFEY  et  al. 
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*1.  Tbe  power  of  tbe  conrta  to  decla.re^ 
estAbllahed  doctrines  of  tbe  commoK 
lAW  InHpplicable  to  this  state  slioald  be 
used  somewhat  sparingly,  and  Its  exercise  is. 
not  to  be  JustiQed  unless  the  Inapplicability 
of  a  rule  Is  general,  extending  to  tbe  whole 
or  the  greater  part  of  the  sute,  or.  at  least, 
to  an  area  capable  ot  definite  Judicial  ascer- 
tainment. 

2.  Tbe  common-law  ralea  na  to  the 
rlffbta  nnd  datlea  of  rlpnrlnn  owner» 
are  in  force  in  every  part  of  the  state,  ex- 
cept as  altered  or  modified  by  statute. 

3.  The  common  In^v  doea  not  vlvc  to 
n  rlpnrlan  owner  an  abaolate  and 
exclaalTc  rlvht  to  the  flow  of  all  the  water 
of  tbe  stream  in  its  natural  state,  but  only 
a  right  to  the  benefit  and  advantage  of  the 
water  flowing  past  his  land  so  far  as  con- 
sistent with  a  like  right  in  all  other  riparian 
owners. 

4.  In  resnlatlnv  the  nac  of  crater  by 
riparian  ownera,  tbe  law  dlatln- 
snlahca  between  those  modes  of  use  which 
ordinarily  involve  the  taJrtng  of  small  quan- 
tities, and  but  little  interference  with  the 
stream/  and  those  which  necessarily  involTe 
the  taking  or  diversion  of  large  quantities  and 
a  considerable  interference  with  its  ordinary 
course  and  flow. 

5.  The  pnrpoae  of  the  law  aa  to  nae 
of  water  by  riparian  owncra  is  to  ^- 
cure  equality  therein,  as  near  as  may  be,  to 
each,  by  requiring  each  to  exercise  his  rights 
reasonably,  and  with  due  regard  to  the  right 
of  other  riparian  owners  to  apply  the  water 
to  the  same  or  other  purposea 

O.  A  riparian  owner  may  take  crater 
from  a  atream  for  pnrpoaea  of  Irriga- 
tion. But  his  use  of  the  water  for  such 
purposes  must  be  reasonable  with  reference 
to  the  size,  situation,  and  character  of  the 
stream,  the  use  to  which  Its  waters  may  be 
put  by  other  riparian  owners,  the  season  of 
the  year,  and  the  nature  of  the  region :  and 
he  must  not,  in  so  doing,  unreasonably  di- 
minish or  wholly  consume  such  water,  to  the 
injury  of  other  owners,  nor  so  aa  to  prevent 
reasonable  use  of  It  by  them. 

7.  1%'^bat  la  a  reaaonable  nae  of  water 
for  IrrlNTatlon  la  largely  a  aneatlon  of 
fact,  depending  upon  the  circumstances  of 
each  case,  and  one  which  may  be  viewed  with 
some  liberality  in  semiarid  region  a  where  use 
for  such  purposes  necessarily  Involves  mu<:b 
loss ;  but  waste,  needless  diminution,  or  total 
consumption  of  a  stream,  to  the  injury  of 
others.  Is  clearly  unreasonable. 


Note. — As  to  correlative  rights  of  upper  and 
lower  propriet\>rfl  as  to  use  and  flow  of  water  in 
stream,  Including  right  to  use  stream  for  Irri- 
gation, set  note  to  Barnard  v.  Shirley  (Ind.> 
41  L.  R.  A.  737  :  also  Jones  v.  Conn  '(Or.)  M 
L.  R.  A.  630,  and  Canton  v.  Shock  (Ohlo>  5S 
L.  R.  A.  637. 

As  to  right  of  prior  appropriation  of  water, 
and  various  other  questions  ns  to  water  rights, 
•ee  the  preceding  case  and  footnote  thereto. 
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8.  An  appropriation  of  -vrater  by 
<*Bqaatter*B  rivht,*'  not  recognized  by  the 
laws  of  this  state,  the  decisions  of  Its  coarts, 
nor  any  general,  weli-recognized  or  widely 
respected  castom  therein,  does  not,  by  ylrtae 
of  I  2330,  Rev.  Stat.  U.  S.  (U.  S.  Comp.  Stat 
1901,  p.  1437),  give  to  the  settler  who  has 
appropriated  water  In  that  way  for  a  less 
period  than  ten  years  an  exclusive  right  as 
against  other  settlers  upon  the  same  stream. 

9.  Bnt  a  settler  who  so  appropriates 
water,  and  afterwards  dnly  enters 
and  receives  a  patent  to  the  land 
from  the  government,  may,  as  against  other 
patentees  from  the  government  upon  the  same 
stream,  count  the  time  during  which  he  appro- 
priated the  wAier  as  a  mere  sqaatter  In  mak- 
ing out  the  statutory  period  of  prescription. 

10.  Appropriation  of  considerable 
unantltles  of  water  In  seasons  when 
that  may  be  done  without  sensible  Injury  to 
loiiv'er  owners  does  not  give  a  prescriptive 
right  to  divert  the  whole  stream  In  dry  sea- 
sons. 

(February  4,  1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Sioux  County  in 
favor  of  defendants  in  an  action  to  enjoin 
the  diversion  of  the  waters  of  a  certain 
stream.    Affirmed  in  part;  reversed  in  part. 

The  factd  are  stated  in  the  Commissioner's 
opinion. 

Messrs,  Cliambers  Keller  and  N.  K« 
Orlss>  for  appellant. 

Mr.  Allen  C.  Fislier  for  appellees. 

Pound,  C,  filed  the  following  opinion: 
This  suit  was  brought  in  1893  to  enjoin 
the  defendants,  upper  rix>arian  owners  upon 
Hat  creek  and  its  several  tributaries,  from 
diverting  the  waters  of  said  streams  for  irri- 
gation purposes  to  such  extent  as  to  deprive 
the  piaintill',  a  lower  owner,  of  the  use  of 
the  stream.  Upon  trial  a  decision  wajs  an- 
nounced orally  adverse  to  the  plaintiff.  On 
appeal  to  this  court  it  appeared  that  no 
final  decree  had  been  entered  in  accordance 
with  such  announcement,  and  the  appeal 
failed.  Thereafter  a  decree  dismissing  the 
cause  and  following  the  finding  originally 
announced  was  duly  entered,  from  which 
the  present  appeal  is  prosecuted. 

The  defendants  justify  their  diversions  of 
the  waters  of  said  streams  upon  these 
grounds:  (1)  Prior  appropriation;  (2) 
that  irrigation  of  meadow  land  to  produce 
forage  for  their  stock  is  a  "domestic*'  use  of 
the  water,  for  which,  if  necessary,  they  may 
consume  the  whole;  (3)  that  they  have  a 
right  to  divert  th^  water,  as  against  the 
plaintiff,  bv  reason  of  U.  S.  Rev.  Stat.  § 
2339,  U.  S.'Comp.  Stat.  1901,  p.  1437;  (4) 
that  the  character  of  the  soil  in  the  region 
in  question  and  the  nature  of  the  beds  of 
the  streams  are  such  that  the  waters  di- 
verted would  be  lost  by  evaporation  and  ab- 
sorb tion  in  any  event  before  reaching  the 
plaintiff;  and  (5)  that  they  have  acquired 
rights  to  divert  the  water  by  prescription. 
The  alleged  appropriations  were  long  prior 
to  any  legislation  authorizing  the  same,  and 
60  L.  R,  A. 


no   questions   under  the  present  irrigation 
laws  are  before  us  in  this  case. 

The  first  two  positions  are  clearly  unten- 
able if  this  court  is  to  adhere  to  its  repeated 
pronouncements  that  the  rules  of  the  com- 
mon law  ajs  to  the  rights  and  duties  of 
riparian  owners  are  in  force  in  this  state. 
Clark  V.  Cambridge  d  A,  Irrig.  d  Improv. 
Co.  45  Neb.  798,  64  N.  W.  239;  Oill  v. 
Lydick,  40  Xeb.  508,  59  N.  W.  104;  Eide- 
miller  Ice  Co.  v.  Guthrie,  42  Neb.  238,  28  L. 
R.  A.  581,  60  N.  W.  717;  Slaitery  v.  Uarley,. 
58  Neb.  575,  79  N.  W.  151;  Crawford  Co.  v. 
Hathaicay,  60  Neb.  754,  84  N.  W.  271,  61 
Neb.  317,  85  N.  W.  303.  But  in  view  of  the 
general  misconception  of  the  scope  and  pur- 
pose of  those  rules  and  their  effect  upon  irri- 
gation, and  the  earnest  and  able  arguments 
which  have  b&m  presented  in  the  endeavor 
to  bring  the  court  to  a  contrary  conclusion,, 
it  has  seemed  proper  to  treat  the  question  as 
res  integra,  and  lor  that  purpose  the  argu- 
moits  in  the  several  other  cases  now  pend> 
ing  which  involve  the  soundness  of  the  prior 
decisions  referred  to  have  b<«n  considered  in 
connection  with  those  in  the  case  at  bar.    A 

freat  deal  of  what  has  been  urged  upon  us  as 
emonstrating  the  inapplicability  of  the 
rules  of  the  common  law  upon  this  head  to 
conditions  in  Nebraska  proceeds  upon  an  er- 
roneous impression  of  the  nature  and  purpose 
of  such  rules.  Thus,  in  a  brief  in  which  the 
subject  is  most  elaborately  and  exhaustively 
discussed,  counsel  says:  "No  riparian  pro- 
prietor in  Nebraska  to-day  is  entitled  to  the 
full  fiow  of  the  stream  through  his  premises 
just  for  the  pleasure  it  may  give  him  to  see 
the  stream  filling  its  banks.  .  .  .  The  use  of 
the  water  belongs  bo  the  people.''  And 
throughout  that  brief,  and  in  all  the  argu- 
ments we  have  examined,  it  is  assumed  that 
at  common  law  any  taking  of  water  from  & 
stream  is  an  injury  to  the  riparian  proprie- 
tor and  that  the  latter  may  insist  that  no 
water  whatever  shall  go  out.  The  common 
law  does  not  hold  to  so  unreasonable  a  rule. 
On  the  contrary,  it  considers  running  water 
publiei  juris,  and,  while  it  will  not  permit 
any  one  man  to  monopolize  all  the  water  of 
a  running  stream  when  there  are  other 
riparian  owners  who  need  and  may  use  it 
also,  neither  does  it  grant  to  any  riparian 
owner  an  absolute  right  to  insist  that  every 
drop  of  the  water  fiow  past  his  land  exactly 
as  it  would  in  a  state  of  nature.  "No  one,'* 
said  Nelson,  J.,  in  Howard  v.  Ingersoll,  13 
How.  381,  14  L.  ed.  189,  "can  set  up  a 
claim  to  an  exclusive  right  to  the  flow  of  all 
the  water  in  its  natural  state;  and  that 
what  he  may  not  wish  to  use  himself  shall 
flow  on  till  lost  in  the  ocean.  Streams  of 
water  arc  intended  for  the  use  and  comfort 
of  man  and  it  would  be  unreasonable  and 
contrary  to  the  universal  sense  of  mankind 
to  debar  a  riparian  proprietor  from  the  ap- 
plication of  the  water  to  domestic,  agricul- 
tural and  manufacturing  purposes,  provided 
the  use  works  no  substantial  injury  to 
others."  In  Emhrey  v.  Otcen,  6  Exch.  353, 
— a  case  involving  the  right  to  use  water 
for  irrigation,— Parke,  B.,  said:  "This  right 
to  the  benefit  and  advantage  of  the   river 
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-flowing  past  his  land  is  not  an  absolute  and 
•exclusive  right  to  the  flow  of  all  the  water 
in  its  natural  state,  .  .  .  but  it  is  a  right 
•only  to  the  flow  of  the  water,  and  the  enjoy- 
ment of  it,  subject  to  the  similar  rights  of 
all  the  proprietors  of  the  banks  on  eitlier 
side  to  the  reajsonable  enjoyment  of  the  same 
gift  of  Providence."  In  the  leading  case 
Hof  Elliot  V.  Fitchburg  R.  Co.  10  Cush.  191, 
67  Am.  Dec.  85,  Shaw,  Ch.  J.,  said  •.  "The  right 
to  the  use  of  flowing  water  is  puhlici  juris  and 
common  to  all  the  riparian  proprietors.  .  .  . 
It  is  a  right  to  the  flow  and  enjoyment  of  the 
water  subject  to  a  similar  ri^ht  in  all  the 
proprietors."  The  common  law  seeks  to 
secure  equality  in  use  of  the  water  among 
all  those  who  are  so  situated  that  they  may 
use  it.  It  does  not  give  to  any  riparian 
owner  property  in  the  corpus  of  the  water, 
•either  so  as  to  be  able  to  take  all  of  it,  or  so 
as  to  insist  that  every  drop  of  it  flow  in  its 
natural  channel.  Vernon  Irrig.  Co.  v.  Lo8 
Angeles,  106  Cal.  237,  39  Pac.  762.  When, 
therefore,  counsel  tell  us  that  their  clients 
have  a  natural  right  to  irrigate,  and  that 
reasonable  use  of  the  water  is  necessary  in 
exercise  of  that  right,  they  urge  nothing 
against  the  rules  of  the  common  law,  since 
the  latter  merely  Insist  that  others  along 
the  streams  in  question  have  the  same 
natural  right,  and  permit  every  reasonable 
use  by  each  consistent  with  like  use  by  all. 
the  apparent  modifications  of  the  common- 
law  rules  in  the  semiarid  or  arid  states  in 
that  courts  of  such  states  are  more  liberal 
in  their  construction  of  what  is  a  reasonable 
use,  are  no  departure  from  the  principles  on 
w^hich  the  rules  are  founded.  On  the  con- 
trary, they  carry  them  to  their  logical  con- 
clusion in"^  view  of  the  special  conditions  of 
such  regions. 

Understajiding  what  is  meant  by  the  gen- 
eral common-law  rule  as  to  riparian  rights, 
and  bearing  in  mind  that  it  does  not  give  to 
a  riparian  owner  an  absolute  and  exclusive 
right  to  the  flow  of  all  the  water  of  the 
stream  in  its  natural  state,  but  only  a  right 
to  the  beneflt  and  advantage  of  the  water 
flowing  past  his  land  so  far  as  consistent 
with  a  like  right  in  all  other  riparian  own- 
-ers,  we  come  next  to  the  question,  Is  such 
rule  in  force  in  this  state?  Much  of  what 
has  been  urged  to  show  that  the  rule  is  in- 
.applicable  to  our  conditions,  and  hence  not 
in  force  under  chapter  15a,  Comp.  Stat.,  is 
deprived  of  its  cfl'ect  by  proper  statement 
and  limitation  of  the  rule  itself  and  appre- 
iiension  of  the  principle  on  which  it  pro- 
ceeds. It  is  further  to  be  noted  that  the 
rule  has  long  been  in  operation  %vithout  com- 
7)laint  or  objection  in  the  eastern  portion  of 
the  state,  and  that  the  difficulties  now  as- 
serted arise  quite  as  much  from  the  necessity 
-of  application  of  the  principles  of  the  com- 
mon law  to  the  different  circumstances  of 
the  semiarid  portions  of  the  state  so  as  to 
reach  detailed  rules  applicable  to  those  sec- 
tions as  from  any  inherent  deficiency  in  the 
principles  themselves.  It  is  obvious  that 
whatever  rule  is  adopted  must  be  of 
jjeneral  effect  throughout  the  state,  or,  at 
the  least,  if  tliere  are  to  be  two  rules,  the 
60  L.  R.  A. 


areas  within  which  they  are  to  prevail  re- 
spectively must  be  capable  of  judicial  recog- 
nition. The  territory  of  each  rule  must  be 
known  to  the  courts  as  something  of  which 
they  take  judicial  notice.  But  this  is  not 
an  arid  state.  Only  a  portion  of  it  may  be 
so  described  with  propriety,  and  there  is  no 
arbitrary  line  by  which  the  arid  portions  are 
bounded  so  ajs  to  be  judicially  recognizable. 
In  the  Pacific  states,  where  one  rule  is  ap- 
plied with  reference  to  the  public  domain 
and  another  in  cases  of  private  ownership, 
the  limits  are  not  subject  to  dispute.  But  in 
this  state,  whether  a  particular  locality  i? 
or  is  not  arid  is  a  question  of  fact  in  each 
case  (Slaltery  v.  Uarley,  58  Neb.  577,  71* 
X.  W.  151),  and  it  would  be  an  anomaly  to 
have  the  rules  of  law  by  which  a  cause  is  to 
be  governed  depend  upon  such  an  issue,  and 
be  triable  to  a  jury.  Moreover,  if  a  rule  of 
the  common  law  is  to  be  rejected  as  inappli- 
cable to  our  state,  it  must  be  because  its  in- 
applicability is  general  throughout  the  state. 
If  it  ^vere  conceded  that  the  extreme  western 
portion  of  the  state  presents  conditions  to 
which  the  common  law  is  not  applicable, 
how  are  we  in  a  state  like  Nd)raska,  in 
which  the  diversity  of  extreme  conditions  is 
great,  and  yet  the  transitions  are  gradual 
and  im[)erceptible,  to  draw  any  line  at 
which  we  may  say  one  condition  ceases  and 
another  begins?  Where  purely  arbitrary, 
the  drawing  of  such  a  line  would  be  legisla- 
tion; and  nothing  short  of  anarchy  could 
result  from  leaving  it  undrawn  with  two 
conflicting  rules  in  force.  What  is  needed 
in  such  cases  is  a  sound  and  practical  mode 
of  applying  the  principles  of  the  common 
law  to  the  peculiar  conditions  of  arid  or 
semiarid  localities,  not  a  sweeping  act  of 
judicial  legislation  requiring  not  a  little 
supplementery  legislation  of  the  same  ob- 
lique character.  In  a  case  like  the  one  ^i 
bar,  where  but  a  few  of  the  questions  inevi- 
taJbly  to  arise  could  be  involved,  complete 
formulation  of  a  system  of  rules  would  be 
improper  and  impossible.  But  to  abrogate 
the  existing  law  as  to  riparian  rights,  and 
put  anything  less  than  an  tqually  complete 
system  in  its  place,  would  result  in  a  con- 
dition of  chaos  far  worse  than  the  partial  or 
local  difficulties  sought  to  be  obviated. 
"Where  the  precedents  are  unanimous  in 
support  of  a  proposition,  there  is  no  safety 
but  in  a  strict  adherence  to  such  precedents. 
If  the  court  will  not  follow  established  nile^. 
rights  are  sacriticed,  and  lawyers  and  liti- 
gants are  left  in  doubt  and  uncertainty,  while 
there  is  no  certainty  in  regard  to  what,  upon 
a  given  state  of  facts,  the  decisions  of  the 
court  will  be.  If  the  common  rule  is  inade^ 
quate,  the  proper  course  is  by  legislation." 
Maxwell,  Ch.  J.,  in  Wilson  v.  Bumsiead,  IJ 
Nob.  1,  4,  10  N.  W.  411,  412.  Not  only 
should  the  inapplicability  of  a  conunon-law 
rule  be  general,  extending  to  the  whole,  or 
the  greater  part,  of  the  state,  or,  at  the  least 
to  an  area  capable  of  definite  judicial  ascer- 
tainment, to  justify  the  courts  in  disr^ard- 
ing  such  rule,  but  we  think,  in  view  m  the 
ease  with  which  legislative  alteration  and 
amendment  may  be  had,  the  power  to  dec- 
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clare  established  doctrines  of  the  common 
law  inapplicable  should  be  used  somewhat 
sparingly.    In  the  whole  course  of  decisions 
in  Nebraska,  from  the  territorial  courts  to 
the  present,  this  power  hcus  been  exercised 
but  three  times:      (1)   With    reference   to 
trespass  upon  wild  lands  by  cattle  [Delaney 
V.  Enickson,  10  Neb.  492,  35  Am.  Rep.  487, 
6  X.  VV.  600),  restricted,  however,  to  wild 
lands  by  latter  adjudications    {Loranoe  v. 
Hillyer,  57  Neb.  266,  77  N.  W.  755)  ;    (2) 
witli  reference  to  the  eflfect  of  covenants  to 
pay  rent  in   a  lease   after   destruction  of 
iai'sed  buildings,  dissented  from,  however,  by 
three  of  the  six  judges    {Wattles  v.  South 
Omaha  Ice  &  Coal  Co.  50  Neb.  251,  36  L.  R. 
A.  424,  69  N.  W.  785)  ;  and  (3)  with  refer- 
ence to  estates  by  entirety   {Kerner  v.  Mc- 
Donald, 00  Neb.  663,  84  X.  W.  92) .  Of  these 
three    cases     it    may     be    remarked    that 
the    first    was    in     line     with     legislation 
which    clearly    ran    counter    to    the    com- 
mon-law   rule,    and    that    the    other    two 
dealt    with    strict    feudal    rules    of    prop- 
ei-ty,  based   on   conceptions   long   since   be- 
come obsolete.     The   recent  holdings  as  to 
the  statute  of  uses  {Farmers'  d  J/.  Ins.  Co.  v. 
Jensen,  58  Neb.  522,  44  L.  R.  A.  861,  78  N. 
\V.  1054),  and  the  statute  of  Elizabeth  con- 
cerning charitable  uses   {St.  James  Orphan 
Asylum  v.  Shelby,  60  Neb.  796,  84  N.  W. 
273),  are  of  different  nature.  In  the  statute 
of  uses  the  court  did  not  have  to  do  with 
a  rule  of  the  common  law,  but  with  an  Eng- 
lish statute,  which  was  not  adjustable  to  our 
legislation  as  to  conveyances.     In  the  stat- 
ute of  Elizabeth  relating  to  charitable  uses 
the  court  was  again  dealing  with  an  Eng- 
lish statute,  and,  as  that  statute  gave  extra- 
judicial  powers  to  the  courts,  which  they 
•could  not  exercise  under  our  Constitution, 
the  question  was  one  of  legislative  super- 
seding of  the  rule,  not  of   inapplicability. 
Thus,  the  distinction  between  the  case  at  bar 
And    those  in   which   common-law   rules   or 
English  statutes  have  been  set  aside  is  i*ead- 
ily  apparent.     Here  we  are  confronted  with 
no   legislation  to  the  contrary-,  nor  are  we 
dealing  with  an  antiquated  rule  of  feudal 
origin,   but  with  an  enlightened  system  of 
rules,  founded  on  obvious  principles  of  jus- 
tice, and  concededly  applicable  to  the  general 
oouclitions  of  the  country  and  to  the  greater 
part  of  this  state.     Moreover,  in  each  of  the 
three     cases    in    which    common-law    rules 
Imve  been  held  inapplicable  there  was  a  com- 
plete rule  at  hand  to  take  the  place  of  the 
one  rejected,  and  no  complicated  and  exten- 
»ive    judicial   legislation  was   required.     In 
the  case  of  trespasses  by  cattle  the  herd  law 
was   on    the  statute  books.     The  rule  as  to 
the  effect  of  covenants  in  a  lease  to  pay  rent 
was  an  isolated  rule,  without  collateral  con- 
sequences, and  the  obvious  and  well-settled 
:>rinciple    of    apportionment,    governing   all 
i^reements,  was  available  in  its  stead;  and 
lie  doctrine  of  tenancy  by  the  entirety  stood 
iloiie,  unconnected  with  any  general  body  of 
iiles,    and   all  cases  that  might  have  been 
ovorned  by  it  were  readily  referable  to  the 
ul<»s     gfoverning   tenancy   in    common.       In 
fko    manner,   with  the  statute  of  uses   re- 
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moved,  we  had  a  complete  statutory  system 
of  conveyancing,  and,  in  the  abscaice  of  the 
statute  of  charitable  uses,  there  were  still 
the  general  equitable  powers  of  the  court  of 
chancery  existing  anterior  to  that  statute. 
But  while  in  those  cases  a  single  rule,  part 
of  no  general  system  of  modern  application, 
was  rejected,  here  the  rules  assailed  are  re- 
sults of  a  general  doctrine  and  part  of  a 
complete  system,  and  to  overthrow  them 
would  leave  the  w^hole  body  of  the  law  of  wa- 
ters unsettled  and  confused.  The  subject 
calls  for  legislative,  not  for  judicial,  action. 
Black's  Pom.  Wsitev  Rights,  §§  162,  163. 

Nor  do  we  believe  that  the  commou-law 
rule  of  equality  among  riparian  owners,  ad- 
ministered liberally  with  respect  to  the  cir- 
cumstances of  particular  localities,  is  neces- 
sarily prohibitive  of  irrigation  anywhere. 
If  we  bear  in  mind  wherein  the  essential 
doctrine  of  the  conunon  law  on  this  subject 
consists,  we  doubt  whether  a  more  equitable 
starting  point  for  a  system  of  irrigation  law 
may  be  found ;  and  we  are  not  alone  in  this 
view.  Black's  Pom.  Water  Rights,  §  163. 
But  if  the  existence  of  a  rule  better  appli- 
cable to  parts  of  the  state  were  of  itself  suf- 
ficient ground  for  judicial  overturning  of 
the  law,  the  question  would  arise.  What  prin- 
ciple are  we  to  adopt?  The  one  for  which 
counsel  contend — and  the  only  one  that  could 
be  contended  for  seriously — is  the  doctrine 
of  appropriation,  and,  believing  that  to 
adopt  this  doctrine  by  judicial  legislation  in 
place  of  the  rules  of  the  common  law  would 
lead  to  difficulties  in  other  parts  of  this  state 
no  less  great  than  those  charged  to  the  rules 
at  present  sanctioned,  we  propose  to  review 
briefly  its  history'  and  some  of  its  incidents. 
The  history  of  this  doctrine  is  well  known, 
and  has  often  been  set  forth.  Black's  Pom. 
Water  Rights,  §§  11-24;  17  Am.  &  Eng.  Enc. 
Ijaw,  494;  Atchison  v.  Peterson,  20  Wall. 
507,  22  L.  ed.  414.  It  arose  in  California  at 
a  time  when  government  and  law  were  not 
yet  established,  when  there  was  no  agricul- 
tural population  and  were  no  riparian  own- 
ers, and  when  streams  could  be  put  to  no 
use  except  for  mining.  From  the  necessities 
of  the  case,  there  being  no  law  applicable, 
the  miners  held  meetings  in  each  district  or 
locality,  and  adopted  regulations  by  which 
they  agreed  to  be  governed.  As  at  that  time 
streams  could  be  put  to  no  use  except  for 
mining,  and  as  the  use  of  large  quantities  of 
water  was  essential  to  mining  operations,  it 
became  settled  as  one  of  the  mining  customs 
or  regulations  that  the  right  to  a  definite 
quantity  of  water,  and  to  divert  it  from 
streams  or  lakes,  could  be  acquired  by  prior 
appropriation.  This  custom  required 
strength;  rights  were  gained  under  it,  and 
investments  made  and  it  waJ3  soon  approved 
by  the  courts  and  by  local  legislation;  and, 
though  not  originally  available  against  the 
general  government  or  its  patentees,  was 
made  so  available  by  the  act  of  Congress  in 
1806.  Act  July  26,  1866,  14  Stat,  at  L,  253, 
chap.  262,  §  9,  U.  S.  Comp.  Stat.  1901,  p. 
1437.  But  it  was  only  the  same  rule  as  that 
by  which  possession  of  mining  claims  was 
recognized.  It  was  a  custom  intended  to 
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prevent  disorder  and  forcible  disposiession 
of  those  who  had  located  mines.  As  stated 
by  Field,  J.,  in  Atchison  v.  Peterson,  20 
Wall.  607,  22  L.  ed.  414:  "By  the  custom 
which  has  obtained  among  miners  in  the  Pa- 
cific states  and  territories,  where  mining  for 
the  precious  metals  is  had  on  the  public 
lands  of  the  United  States,  the  first  appro- 
priator  of  mines,  whether  in  placers,  veins, 
or  lodes,  or  of  waters  in  the  streams  on  such 
lands  for  mining  purposes,  is  held  to  have  a 
better  right  than  others  to  work  the  mines 
or  to  use  the  waters."  In  other  words,  the 
doctrine  in  question  was  not  formulated  as 
an  enlightened  attempt  to  adjust  the  con- 
flicting relations  of  a  large  community  of  in- 
dividuals. It  was  a  crude  attempt  to  pre- 
serve order  and  the  general  peajce,  and  to  set- 
tle customary  rights  among  a  body  of  men 
subject  to  no  law,  under  which  so  many  and 
so  valuable  rights  arose  that  when  the  law 
stepped  in  it  was  obliged  to  recognize  them. 
In  this  way  the  rule  of  appropriation  be- 
came established  in  the  Pacific  states,  in  op- 
position to  the  common  law,  with  reference 
to  streams  or  bodies  of  water  which  wholly 
ran  through  or  were  situated  upon  the  public 
lands  of  the  United  States.  Black's  Pom. 
Water  Rights,  §  15.  These  rules,  however, 
were  confined  to  the  public  lands,  and  are  so 
confined  at  the  present  time  in  California, 
Oregon,  and  Washington.  In  other  states 
and  territories  the  new  doctrine  was  given 
general  application;  sometimes  by  judicial 
decision,  as  in  Nevada,  but  chiefly  by  consti- 
tutional or  legislative  enactment  Thus,  in 
those  states  of  which  the  whole  or  a  portion 
is  arid,  we  now  find  some  in  which  the  com- 
mon-law rules  are  in  force, — California,  Ore- 
gon, Washington,  Montana,  North  Dakota, 
and  substantially  Texas, — though  in  many  of 
these,  for  reasons  stated,  the  other  rule 
obtained  upon  the  public  lands  of  the 
United  States;  others  in  which  the 
doctrine  of  prior  appropriation  is  in 
general  force, — Nevada,  Arizona,  Colora- 
do, Idaho,  Utah,  Wyoming.  Of  these,  how- 
ever, Colorado,  Idaho,  and  Wyoming  have 
constitutional  provisions  declaring  such  to 
be  the  paramount  law,  and  in  the  other  ju- 
risdictions named  it  is  generally  established 
by  statute.  Not  only  does  the  history  of  the 
rule  obviously  remove  our  state  from  its 
operation,  but  a  mere  comparison  of  the  ju- 
risdictions where  the  contending  principles 
are  in  force  is  very  suggestive.  In  all  states 
which,  like  our  own,  are  but  partially  arid, 
the  common  law  is  in  force.  The  states  hold- 
ing to  the  contrary  rule  are  wholly  within 
the  arid  r^ions.  Moreover,  whereas  in  those 
states,  and  some  of  the  partially  arid,  the 
arid  regions  were  first  settled,  and  rights, 
customs,  and  legislation  grew  up  and  were 
shaped  with  reference  to  such  conditions, 
with  us  the  amply  watered  regions  of  the 
eastern  portion  of  the  state  were  first  set- 
tled, and  our  laws,  legislation,  and  lines  of 
judicial  decisions  were  fixed  before  agricul- 
ture in  the  arid  or  semiarid  portions  of  the 
state  was  at  all  established.  Not  only  does 
this  suggest  that  the  appropriation  doctrine 
unregulated  by  minute  legislation  is  im- 
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suited  and  inapplicable  to  the  state  as  a 
whole,  but  a  consideration  of  some  of  its 
incidents  will  make  such  conclusion  mani- 
fest. Under  such  doctrine  the  first  appro- 
priator  may  appropriate  the  entire  flow  of 
a  stream,  if  used  in  proper  irrigation.  Ham- 
mond v.  Rose,  11  Colo.  524,  19  Pac.  466; 
Drake  v.  Earhart,  2  Idalio,  716,  23  Pac.  541. 
Also,  a  nonriparian  may  appropriate  and  get 
an  exclusive  right  to  the  whole  water  of  a 
stream  for  nonriparian  lands.  Hammond  v. 
Rose,  11  Colo.  524,  19  Pac.  466.  It  must  be 
clear  that  such  rules  are  not  applicable  to 
this  state  at  larce.  Land  along  streams  has 
been  bought  and  sold,  and  titles  have  been 
acquired,  for  many  years  throughout  the 
older  portions  of  the  state  in  reliance  upon 
the  rights  and  advantages  incident  to  owner- 
ship of  riparian  property.  The  applicatioii 
of  the  rules  of  the  common  law  in  this  state 
havinff  been  undoubted  so  long,  the  results 
of  suddenly  overturning  them  and  permit- 
ting the  first  comers  to  get  all  the  water 
from  the  several  streams  in  the  older  parts 
of  the  state  by  mere  appropriation,  and  turn 
whole  streams  upon  nonriparian  tracts, 
would  be  intolerable.  Not  only  have  these 
rules  been  relied  upon  in  the  acquisition  and 
disposition  of  property,  but  they  have  re- 
ceived legislative  recognition.  Comp.  Stat. 
§  8,  chap.  57,  providing  for  ascertainment 
of  damage  to  lower  owners  by  retention  of 
water  in  mill  ponds;  Comp.  Stat.  §  32,  art. 
3,  chap.  93a;  Comp.  Stat.  §  6,  art.  1,  chap. 
93a,  and  perhaps  §  43,  art.  2,  of  the  last- 
named  chapter, — indicate  an  understanding 
that  riparian  owners  have  rights  which  must 
be  respected,  and  may  only  De  devested  by 
due  process  of  law.  Coimsel  contend  that 
the  irrigation  act  of  1877  "looked  on  the 
law  of  riparian  rights  with  disapproval." 
But  this  statement,  already  sufficiently  re- 
futed in  the  opinion  in  Crawford  Co,  v,  Haih- 
aicay,  60  Neb.  754,  84  N.  W.  271,  is  baaed 
upon  the  fallacious  assumption  that  any 
taking  of  water  from  a  flowing  stream  is  as 
infraction  of  riparian  rights. 

For  the  reasons  indicated,  we  are  of  opin- 
ion that  the  former  holdings  of  the  court 
must  be  adhered  to,  and  that,  except  as 
altered  by  statutes,  the  common-law  nil« 
are  in  force  in  every  part  of  the  state.  The 
details  of  such  rules  with  respect  to  irriga- 
tion, however,  and  their  application  to  irri- 
gation in  the  semiarid  portions  of  the  state, 
have  not,  as  yet,  received  careful  considera- 
tion by  this  court.  It  is  generally  recoigniz- 
ed  that  at  common  law  a  riparian  owner 
may  take  water  from  a  stream  for  purpose? 
of  irrigation.  Emhrey  v.  Otoen,  6  £lxch.  353 : 
Elliot  V.  Fitchburg  R.  Co.  10  Gush,  191,  57 
Am.  Dec.  85;  Gillett  v.  Johnson^  30  Conn. 
180;  Ulbricht  v.  Eufaula  Water  Co.  86  Ala. 
587,  4  L.  R.  A.  572,  6  So.  78;  Gould,  Waters* 
§  617.  At  an  early  day  there  was  a  ten- 
dency to  class  irrigation  among  those  usc^ 
of  a' stream  which  might  be  carried  even  to 
entire  consumption  of  its  waters.  But  an- 
other view  has  long  prevailed,  and  is  now 
well  established,  not  only  in  the  eastern  por- 
tion of  the  country,  but  even  in  the  arid  and 
semiarid  states  (so  far  as  such  states  recog- 
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nize  the  common-law  doctrine  as  to  riparian 
rights),  to  the  effect  that  irrigation  is  one 
of  those  uses  which  must  be  exercised  rea- 
sonably with  due  regard  to  the  rights  of  oth- 
ers.   Lou  V.  Schaffer,  24  Or.  239,  33  Pac. 
678;  Oilleti Y.Johnson,  30  Conn.  180;  Black's 
Pom.  Water  Bights,  §  151;  Gould,  Waters, 
H  205,  217.    This  subject  has  been  confused 
needlessly   by   the   unfortunate  use  of   the 
words  "natural"  and  "ordinary"  in  this  con- 
nection to  distinguish  those  uses  which  the 
common  law  does  not  attempt  to  limit,  and 
"artificial"  or  "extraordinaxy"  to  designate 
tliose  which   are  required   to   be  exercised 
within  reasonable  bounds.     It  is  no  doubt 
true  that  irrigation  is  a  very  natural  and  a 
very  ordinary  want,  and  that  use  of  a  stream 
for  such  purpose  is  natural  and  ordinary  in 
semiarid  regions.    But  such  is  not  the  ques- 
tion.   The  law  does  not  regard  the  needs  and 
desires  of  the  person  taking  the  water  sole- 
ly to  the  exclusion  of  all  other  riparian  pro- 
prietors, but  looks  rather  to  the  natural  ef- 
fect of  his  use  of  the  water  upon  the  stream 
and  the  equal  rights  of  others  therein.    The 
true  distinction  appears  to  lie  between  those 
modes  of  use  which  ordinarily  involve  the 
taking  of  small  quantities,  and   but   little 
interference  with  the  stream,  such  as  drink- 
ing and  other  household  purposes,  and  those 
which  necessarily  involve  the  taking  or  di- 
version of  large  quantities  and  a  consider- 
able interference  with   its   ordinary  course 
and  flow,  such  as  manufacturing  purposes. 
The  purpose  of  the  law  is  to  secure  equality 
in  the  use  of  the  water  by  riparian  owners, 
as  near  as  may  be,  by  requiring  each  to  ex- 
ercise his  rights  reasonably,  and  with  due 
regard  to  the  right  of  other  riparian  owners 
to  apply  the  water  to  the  same  or  to  other 
purposes.    This  purpose  is  not  subserved  by 
any  arbitrary  classification,  and  in  regions 
where  water  must  be  carefully  husbanded, 
and  is  in  great  demand  for  agricultural  pur- 
poses, it  is  obviously  better  to  incline  to- 
ward such  a  rule  ajs  will  further  equality 
and  a  wide  participation  in  the  benefits  of  a 
stream.    Luw  v.  Haggitiy  69  Cal.  255,  10  Pac. 
674.    Accordingly,  wherever  the  common-law 
rules  as  to  riparian  rights  apply,  even  in  the 
arid  portions  of  the  country,  the  weight  of 
authority  places  irrigation  among  those  uses 
of  a  stream  which  must  be  exercised  reason- 
ably under  the  ch-cumstances  of  each  case. 
Union  Mill  d  Min.  Co.  v.  Ferris,  2  Sawy.  176, 
Fed.  Cas.  No.  14,371;  Union  Mill  d  Min,  Co, 
V.  Dangherg,  2  pawy.  450,  Fed.  Cas.  No.  14,- 
370;  Smith  v.  Cwhit,  116  CaJ.  587,  48  Pac. 
725  ;  Baker  v.  Brown,  55  Tex.  377 ;  Trambley 
V.  Luterman,  6  N.  M.  15,  27  Pac.  312;    17 
Am.  &  Eng.  Enc.  Law,  2d  ed.  487;  Black's 
Pom.  Water  Rights,  §  151.    This  conclusion 
is  not  altered,  so  far  as  concerns  the  case  at 
bar,  by  §  65,  art.  2,  chap.  93a,  Comp.  Stat, 
which   declares  water  for   irrigation  to  be 
a  ''natural  want."  If  that  section  was  meant 
to  enact  a  new  rule  we  have  here  a  cause 
which  arose  two  years  prior  to  its  adoption. 
If  it  was  meant  to  be  declaratory,  we  must 
consider  it  in  connection  with  §  43,  which 
says  that  domestic  uses  must  come  before 
agricultural  uses,  and  is  inconsistent  with 
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any  construction  that  would  allow  complete 
diversion  of  the  whole  stream  for  irrigation 
as  against  those  who  desire  to  use  its  water 
for  domestic  purposes.  It  would  doubtless 
be  impolitic  to  give  an  arbitrary  or  hard 
and  fast  meaning  to  the  word  "reasonable" 
in  this  connection.  The  use  of  water  for  ir- 
rigation always  involves  some  loss,  and  we 
do  not  think  it  would  be  wise  to  declare 
every  perceptible  diminution  of  the  waters 
of  a  stream  to  be  unreasonable.  The  neces- 
sity of  a  liberal  view  of  what  constitutes 
a  reasonable  use  of  water  for  irrigation  has 
been  judicially  recognized  {Harris  v.  Harri- 
son, 93  Cal.  676,  20  Pac.  325;  Bathgate  v. 
Irvine,  126  Cal.  135,  58  Pac.  442),  and  wo 
think  caution  in  that  respect  entirely  proper. 
If  the  rights  of  the  upper  owner  in  the  wa- 
ter are  no  more  than  those  of  the  lower  own- 
er,  they  are  at  the  same  time  no  less.  His 
right  to  reasonable  use  of  the  water  for  ir- 
rigation ought  not  to  be  rendered  nugatory 
by  requiring  it  to  be  exercised  in  an  im- 
possible manner.  We  do  not  think  this  con- 
flicts with  what  was  said  in  Clark  v.  Cam- 
bridge d  A,  Irrig.  d  Improv,  Co.  45  Neb.  798, 
64  N.  W.  239,  and  reaffirmed  in  Slattery  v. 
Hwrley,  58  Neb.  575,  79  N.  W.  151,  since  the 
court  was  there  considering  only  whether  the 
common- law  rules  were  in  force,  not  the  def- 
inition of  the  reasonable  use  allowed  by 
those  rules  as  applied  to  sections  of  the  state 
shown  by  pleadings  and  proofs  to  be  arid. 
Nor  does  it  conflict  with  the  holding  in 
Crawford  Co.  v.  Hathaway,  60  Neb.  754,  84 
N.  W.  271,  hereinbefore  reiterated  to  tbe  ef- 
fect that  the  common-law  rules  apply  in  ev- 
ery part  of  the  state.  For,  if  we  regard  the 
question  of  what  is  reasonable  use  as  in 
great  part  one  of  fact,  the  conditions  of  soil, 
climate,  and  rainfall  in  any  given  locality, 
when  proved,  may  be  considered  properly  aa 
important  elements  of  fact,  without  in  the 
least  afifecting  the  general  rule.  But  if  we 
concede  so  much,  the  law  insists  that  the  low- 
er owner  shall  not  be  deprived  of  the  use 
of  the  water  to  an  unreasonable  extent. 
Sampson  v.  Hoddinott,  1  C.  B.  N.  S.  590. 
The  uses  which  an  upper  riparian  owner 
may  make  of  a  stream  for  purposes  of  ir- 
rigation must  be  judged,  in  determining 
whether  they  are  reasonable,  with  reference 
to  the  size,  situation,  and  character  of  the 
stream,  tlie  uses  to  which  Its  waters  may  be 
put  by  other  riparian  owners,  the  seasons 
of  the  year,  and  the  nature  of  the  region. 
These  circumstances  differ  in  different  cases, 
and  what  use  is  reasonable  must  be  largely 
a  question  of  fact  in  each  ca^e.  Lux  v.  Hag- 
gin,  69  Cal.  265,  10  Pac.  674;  Baker  v. 
Brown,  55  Tex.  377 ;  Harris  v.  Harrison,  93 
Cal.  676,  29  Pac.  325 ;  Minnesota  Loan  d  T, 
Co.  V.  St,  Anthony  Falls  Water-Power  Co, 
82  Minn.  505,  85  N.  W.  520;  Emhrey  v. 
Otoen,  6  Exch.  353;  Pitts  v.  Lancaster  Mills, 
13  Met.  156.  Some  things,  however,  are 
clearly  imreajsonable,  and  it  may  be  laid 
down  absolutely  that  the  upper  owner,  in  us- 
ing the  water  for  irrigation,  must  not  waste, 
needlessly  diminish,  or  wholly  consume  it, 
to  the  injury  of  other  owners,  nor  so  as  to 
prevent  reasonable  use  of  it  by  them  also. 
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Union  Mill  d  Min.  Co.  v.  Dangberg,  2  Sawy. 
450,  Fed.  Cas.  No.  14,370;  Lux  v.  Haggin, 
69  Cal.  255,  10  Pac.  674 ;  Harris  v.  Haty^on, 
93  Cal.  076,  29  Pac.  325;  Gould  v.  Eaton, 
117  Cal.  639,  38  L.  R.  A.  181.  49  Pac.  577; 
Coffman  v.  RohbinSy  8  Or.  279;  Oillett  v. 
Johnson,  30  Conn.  180. 

Judged  in  this  way,  we  tliink  the  use  made 
of  the  streams  in  question  by  three  of  the 
defendants  may  not  be  said  to  be  reason- 
able. Hat  creek  is  a  small  stream,  about  10 
feet  wide  where  it  passes  the  plaintiff's 
lands,  formed  by  the  junction  of  a  number 
of  similar  streams  a  few  miles  above.  Of 
these,  Warbonnet  creek,  after  gathering,  sev- 
eral small  tributaries,  flows  into  Muliroe 
creek,  which  is  received  by  Sowbelly  creek, 
and  the  latter  soon  joins  Hat  creek,  into 
which,  some  distance  above,  a  number  of 
smaller  streams  have  been  united.  All  of 
thse  creeks  are  fed  by  springs  in  the 
hills,  and  flow  the  year  round,  although  at 
times  somewhat  reduced  In  volume  in  dry 
weather.  There  is  some  conflict  in  the  tes- 
timony as  to  the  disposition  of  the  water 
diverted  by  the  several  defendants,  and.  how 
far  it,  or  some  of  it.  may  return  to  the 
creeks.  The  most  satisfactory  testimony  is 
that  of  the  county  surveyor,  and  we  have 
looked  chiefly  to  his  statements  for  an  un- 
derstanding of  the  facts.  The  defendant 
Brewster  maintains  a  dam  on  Warbonnet 
creek,  and  a  ditch,  by  means  of  which  he 
irrigates  some  300  acres.  The  capacity  of 
this  ditch  is  suflicient  to  contain  the  entire 
stream.  It  takes  the  water  away  from  the 
creek  to  a  point  about  a  mile  off,  where  the 
dip  is  but  very  slightly  toward  the  creek, 
and  there  discharges  it,  so  that  practically 
all  that  is  not  used  in  irrigation  \nll,  in  hot 
weather,  evaporate,  and  not  return  to  the 
creek.  On  one  occasion,  when  the  season 
was  very  dry  in  that  vicinity,  and  a  number 
of  Mr.  Brewster's  neighbors  below  him  were 
complaining  because  they  could  get  no  wa- 
ter, it  appeal's  that  he  was  turning  the 
water  upon  a  meadow  of  80  to  100  acres, 
so  that  it  stood  there  from  1  to  IV2  inches 
deep;  and,  as  we  have  seen,  what  was  not 
used  was  substantially  wasted.  This  is  ob- 
viously unreasonable.  The  defendant  Wil- 
cox maintains  a  ditch  on  Munroe  creek,  with 
which  he  irrigates  150  acres.  This  ditch 
also  is  suflicient  to  CRrry  the  whole  stream, 
and  the  water  is  so  discharged  that  none  gets 
back  into  tlie  creek,  since  the  ground  slopes 
in  another  direction  at  the  point  of  dis- 
charge. With  respect  to  the  defendant  Cof- 
fey, who  maintains  a  ditch  on  Hat  creek, 
with  which  he  irrigates  160  acres,  the  case 
is  not  so  clear.  But  at  the  time  the  writs 
were  served  in  this  case,  while  there  was  an 
abundance  of  water  in  his  ditch,  the  sheriff 
found  tlie  creek  dry  a  mile  and  a  half  below, 
and  the  bed  of  the  creek  opposite  the  plain- 
tiff was  so  dry  that  dust  blew  in  it.  It  is 
claimed  that  the  character  of  the  creek  bed 
and  nature  of  the  soil  in  that  vicinity, 
shown  by  the  testimony  to  be  close  to  the 
"bad  lands,"  at  an  altitude  of  4,500  feet,  in 
an  arid  region,  is  such  that  in  a  dry  season 
the  waters  of  the  creek  would  evaporate,  or 
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be  absorbed  in  the  ordinary  course  of  things, 
before  they  reached  the  plaintiff.  This,  if 
true,  would  be  a  strong  circumstance  to  con- 
sider in  determining  what  would  be  a  rea- 
sonable use  of  the  water.  Union  Mill  d  Min. 
Co.  v.  Dangberg,  2  Sawy.  450,  459,  Fed.  Cas. 
No.  14,370.  But  a  large  niunber  of  wit- 
nesses, well  acquainted  with  the  neighbor- 
hood, deny  this,  and  the  fact  that  in  a  for- 
mer very  dry  season  plaintiff  had  had  water 
except  for  two  or  three  days,  and  that  as 
soon  aj9  the  injunction  was  served,  water 
flowed  several  inches  deeper  than  usual  pa>t 
his  land,  would  indicate  that  the  conditioo 
of  the  creek  when  suit  was  brought  was  due 
to  complete  diversion  of  its  waters  by  the 
dam  above.  With  respect  to  the  defendant 
Steele,  however,  who  is  on  Middle  Hat  creek. 
above  Coffey,  the  evidence  is  that  all  of  the 
water  taken  out  by  him,  except  what  is  con- 
sumed by  evaporation,  goes  back  to  the 
creek,  and  there  is  no  evidence  of  unreason- 
able use  or  of  injury  to  the  plaintiff. 

The  further  claim  of  the  defendants,  based 
upon  §  2339  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  p. 
1437 ) ,  so  far  as  such  section  is  relied  upon 
in  connection  with  the  legislation  of  this 
state  to  set  up  rules  at  variance  with  th* 
doctrines  of  the  common  law,  is  disposed  of 
adversely  in  Crawford  Co.  v.  Hathaicay,  61 
Xeb.  317,  85  N.  W.  303.  But  they  also  con- 
tend that,  by  virtue  of  said  section,  as  prior 
appropriators  who  have  duly  entered  and  re- 
ceived patents  to  their  lands,  they  are  enti- 
tled to  take  the  waters  of  said  streams  a 4 
against  the  plaintiff,  who  is  a  subsequen: 
patentee  from  the  government.  The  section 
in  question  has  been  construed  repeatedly  by 
the  Federal  courts,  and  its  meaning  is'n<4 
open  to  question.  Baaey  v.  Qallagher,  20 
Wall.  670,  22  L.  ed.  452:  Broder  v.  yatot^.^ 
Water  d  Min.  Co.  101  U.  S.  274,  25  L.  ed. 
790;  Jennison  v.  Atrfc,  98  U.  S.  453,  25  L- 
ed.  240.  In  Jennison  v.  Kirk  the  court  &ay>: 
"In  other  words,  the  United  States,  by  the 
section,  said  that  whenever  rights  to  ti# 
use  of  water  by  priority  of  possession  had 
become  vested,  and  were  recognized  by  the 
local  customs,  laws,  and  decisions  of  the 
courts,  the  owners  and  possessors  should  l^ 
protected  in  them,"  although  the  title  to  tli<f 
lands  might  be  in  the  government.  In  B^ufy 
V.  Gallagher  it  is  said :  "It  is  very  evident 
that  Congress  intended,  although  the  lan- 
guage used  is  not  happy,  to  recognize  as 
valid  the  customary  law  with  respect  to  the 
use  of  water  which  had  grown  up  among  the 
occupants  of  the  public  land  under  tbe  pe- 
culiar necessities  of  their  condition;  and 
that  law  may  be  shown  by  evidence  of  the 
local  customs,  or  by  the  l^islation  of  tbe 
state  or  territory,  or  the  decisions  of  the 
court.  The  union  of  the  three  conditions  in 
any  particular  case  is  not  essential  to  the 
perfection  of  the  right  by  priority:  and  in 
case  of  conflict  between  a  local  custom  and 
a  statutory  regulation,  the  latter,  as  of  su- 
perior authority,  must  necessarily  control.'"* 
In  the  Pacific  and  mining  states  appropria- 
tion of  water  by  squatters  on  the  public  land 
became  the  subject  of  legislation  and  judi- 
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cial  decision  veiy  early  in  the  history  of 
those  communities,  whereby  customs  that 
had  grown  up  and  come  to  be  well-defined, 
widely  recognized,  and  generally  respected  in 
the  regions  in  question  were  given  legal 
force.  Irrigation  is  very  young  in  this  state, 
as  the  semiarid  portions  did  not  begin  to  be 
settled  till  about  1880.  Neither  by  legisla- 
tion nor  by  judicial  decision  had  appropria- 
tion of  water  been  recognized  in  this  state 
as  conferring  any  right  until  the  statutory 
period  of  prescription  had  elapsed.  Nor  had 
any  such  general,  well-recognized,  or  widely 
respected  custom  grown  up  in  this  state  as 
to  justify  the  application  of  the  Federal 
stiitutes  thereto.  The  customs  in  the  states 
to  which  Congress  had  reference  were  wide- 
spread and  notorious.  The  custom  attempt- 
ed to  be  proved  in  this  case  was  at  best  very 
confined  m  its  limits,  known  to  few,  admit- 
ted by  few,  and,  as  the  testimony  shows, 
often  disputed.  The  defendants  testify  that 
they  began  taking  the  water  by  "squatter's 
right."  One  witness  says  that  in  1880  and 
1881  it  was  usual  for  every  man  in  north- 
western Nebraska  to  "take  what  water  he 
could."  Others  testify  that  at  that  time  no 
one  respected  any  other's  rights  in  this  re- 
gard, but  each  put  in  a  ditch  wherever  he 
could.  Another  says:  "About  all  the  rules 
there  .was,  if  a  man  went  and  took  out  a 
ditch,  he  went  and  took  it  out."  There  is 
some  testimony  of  a  custom  of  respecting 
prior  appropriations.  But  the  weight  of  the 
evidence  is  to  the  effect  that  there  were  very 
few  settlers,  and  all  took  what  was  at  hand, 
without  regulation  or  custom  of  any  sort. 
Hence  we  do  not  think  use  of  the  water 
under  such  circumstances  for  a  less  period 
than  ten  years  operated  to  give  any  right  to 
the  defendants  as  against  the  plaintiff  under 
the  section  in  question.  On  the  other  hand, 
however,  we  are  of  the  opinion  that  under 
that  section  the  period  during  which  the 
defendants  maintained  their  ditches  as 
squatters,  and  afterwards  under  homestead 
entries,  prior  to  obtaining  patents  for  their 
land,  may  be  counted  by  them  in  making 
out  the  statutoiy  period  of  prescription  as 
against  the  plaintiff,  a  subsequent  patentee 
from  the  government.  The  statute  has  been 
construed  to  be  a  recognition  by  the  govern- 
ment of  all  claims  which  might  accrue  to 
such  squatters  as  against  other  settlers,  and 
to  intend  that  all  patents  which  might  issue 
should  be  subject  to  such  rights.  As  a  right 
began  to  accrue  as  soon  as  the  ditches  were 
dug,  we  think  the  period  during  which  the 
defendants  appropriated  water  "by  sc|uat- 
ter's  right,"  while  giving  rise  to  no  rights 
against  the  government,  is  available  in  prov- 
ing rights  by  prescription  against  the  plain- 
tiff. Tolmdn  v.  Casey,  15  Or.  83,  13  Pac. 
669. 

This  brings  us  to  the  last  claim  made  by 
the  defendants,  namely,  that  they  are  en- 
titled to  divert  the  water  of  the  several 
streams  in  question  by  virtue  of  ten  years' 
adverse  user.  We  may  leave  the  defendant 
Steele  out  of  account,  because,  as  has  been 
seen,  the  evidence  does  not  show  that  his 
use  of  the  water  is  unreasonable.  Likewise, 
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the  defendant  Wilcox  may  be  dismissed  with 
a  few  words,  since  his  dam  was  not  built 
till  1884,  and  his  ditch  as  it  now  stands  wa» 
not  dug  till  1886.  As  this  suit  was  begun 
in  1893,  he  can  claim  nothing  by  prescrip- 
tion. The  defendant  Brewster  put  in  his 
dam  in  1879  or  1880,  and,  though  he  made 
some  enlargements,  his  system  of  irrigation 
seems  to  have  been  in  existence  in  its  present 
condition  for  ten  years  before  the  bringing  of 
this  action.  As  to  Coffey's  ditch,  the  testi- 
mony is  conflicting.  It  was  begun  in  1881, 
but  seems  to  have  been  added  to  several 
times,  and  there  is  testimony  that  it  was  en- 
larged as  late  as  1886.  But  we  need  not  re- 
view the  testimony  on  this  point,  because, 
conceding  that  his  ditch  was  in  its  present 
form  ten  years  prior  to  the  bringing  of  this 
action,  neither  he  nor  the  defendant  Brew- 
ster has  proved  a  right  to  consume  all  the 
water  of  the  streams  by  prescription.  The 
plaintiff  settled  upon  his  land  in  1886,  five 
years  after  Coffey  began  his  ditch,  and  from 
that  time  until  1893  there  is  abundant  evi- 
dence that  he  had  water  in  the  creek  at  all 
times  except  for  a  day  or  two  in  1890.  No 
right  to  divert  and  dissipate  the  whole 
stream  was  acquired  by  making  such  use 
thereof  as  would  still  leave  water  for  the 
plaintiff.  So  long  as  the  water  was  sufficient 
for  all,  there  was  no  adverse  user.  Ana- 
heim Water  Co.  v.  Semi-Tropic  Water  Co.  64 
Cal.  185,  30  Pac.  623;  Bathgate  v.  Irvine, 
126  Cal.  135,  58  Pac.  442;  North  Powder 
Mill.  Co.  V.  Coughanour,  34  Or.  9,  54  Pac. 
223 ;  Church  v.  Stilltvell,  12  Colo.  App.  43, 
54  Pac.  395;  Egan  v.  Estrada  (Ariz.)  56 
Pajc.  721.  One  of  the  elements  to  be  consid- 
ei'ed  in  determining  what  is  a  reasonable  use 
of  the  water  of  a  stream  is  the  season  of 
the  year,  and  its  effect  upon  the  stream.  Ri- 
parian owners  are  not  to  be  debarred  from 
use  of  water  because  the  season  is  dry  and 
the  stream  low.  But  at  such  time  they  must 
take  care  "to  do  no  material  injury  to  the 
common  right  of  plaintiff,  having  regard  to 
the  then  stage  of  the  river."  Union  Mill  d 
Min.  Co.  V.  Danghcrg,  2  Sawy.  450,  458,  Fed. 
Cas.  No.  14,370.  The  testimony  is  that  the 
season  of  1893  was  unusually  dry.  Hence 
what  might  have  been  a  reasonable  use  of 
the  water,  or  at  least  such  use  as  gave  the 
plaintiff  no  ground  of  complaint,  in  other 
years,  became  highly  unreasonable  when  it 
liad  the  effect  of  gi^^ng  Coffey  and  Brewster 
all  the  water,  and  leaving  none  for  other 
owners.  Only  a  continuous  and  adverse  us- 
er of  the  whole  stream  could  give  a  right 
to  take  out  a  greater  proportion  of  such 
water  as  was  in  the  stream  at  the  time  than 
tliey  had  habitually  taken  in  former  years.  • 
It  is  therefore  recommended  that  the  de- 
cree be  affirmed  as  to  the  defendant  Steele, 
but  reversed  as  to*  the  defendants  Coffey, 
Brewster,  and  Wilcox,  with  directions  to 
make  new  and  further  findings  of  fact  in 
conformity  with  this  opinion,  and  to  enter 
a  decree  enjoining  the  defendant  Wilcox 
from  wasting  or  unreasonably  diminishing 
the  waters  of  Munroe  creek,  and  enjoining 
the  defendants  Brewster  and  Coffey  from 
consuming  all  the  waters  of  W^arbonnet  and 
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Hat  creeks,  respectively,  in  the  irri^tion 
of  their  lands,  or  pernianentlj  diverting  in 
any  year  a  greater  proportion  of  the  water 
in  such  streams  for  the  time  being  than  they 
were  accustomed  to  take  out  prior  to  the 
summer  of  1893,  having  regard  to  the  nature 
of  the  season  and  the  condition  of  the 
stream  at  the  time.  In  consequence,  how- 
ever, of  the  long  time  that  has  elapsed  since 
trial,  we  think  it  would  be  entirely  proper 
to  take  further  evidence  upon  the  question 
of  the  amount  of  water  which  such  defend- 
ants may  divert,  should  the  lower  court  so 
desire. 

Bedffwiek,  C,  concurs.  Oldlimm,  C, 
having  been  of  counsel  in  Craicford  Co,  v. 
Hathauay,  did  not  sit. 

Per  Coziamt 

For  the  reasons  set  forth  in  the  foregoing 
opinion,  the  decree  of  the  District  Court  is 
affirmed  as  to  the  defendant  Steele^  hut  re- 
versed as  to  the  defendants  Coffey,  Brevcster, 
and  Wilcox,  with  directions  to  make  new 
and  further  findings  of  fact  in  conformity 
with  said  opinion,  and  to  enter  a  decree  en- 
joining the  defendant  Wilcox  from  wasting 
or  unreasonably  diminishing  the  waters  of 
Munroe  creek,  and  enjoining  the  defendants 
Brewster  and  Coffey  from  consuming  all  the 
waters  of  Warbonnet  and  Hat  creeks,  re- 
spctively,  in  the  irrigation  of  their  lands, 
or  permanently  divertinff  in  any  year  a 
greater  proportion  of  the  water  in  such 
streams  for  the  time  being  than  they  were 
accustomed  to  take  out  prior  to  1893,  having 
regard  to  the  nature  of  the  season  and  the 
condition  of  the  stream  at  the  time;  that 
proportion  and  other  questions  of  fact  neces- 
sary to  the  rendition  of  such  decree  to  be 
ascertained  from  the  evidence  already  taken, 
or  by  taking  further  evidence  at  the  discre- 
tion of  the  District  Court. 


GEMUN     INSURANCE     COMPANY     of 
Freeport,  Illinois,  Plff,  in  Err,, 

t?. 
Arthur  L.  SHADER. 


(. 


.Neb.. 


.) 


*1.  Ib  pleading  performance  of  condl- 
tloBs  precedent  under  f  128.  Code  dr. 
Pr(x\.  a  plaintiff  may  properly  assume  that 
conditions  which  have  been  waived  will  not 
be  relied  upon  and  allegations  of  w«lver  to 
meet  a  defense  based  on  such  conditions  are 
not  Inconsistent  with  the  statutory  allegation 

•Headnotes  by  Pofnd,  C. 


Note. — As  to  effect  of  acceptance  of  overdue 
premium  after  forfeiture  occurs,  see  also.  In 
this  series,  Phoenix  Ins.  Co.  v.  Temllnson  (Ind.) 
9  L.  R.  A.  317,  and  Johnston  v.  Phelps  County 
Farmers*  Mut.  Ins.  Co.  (Neb.)  56  L.  R.  A.  127. 

As  to  wnlver  of  condition  that  first  premium 
nuist  be  paid  before  policy  will  take  effect,  see 
Stewart  v.  Union  Mut.  L.  Ins.  Co.  (N.  Y.)  42 
L.  R.  A.  147,  and  Cole  v.  Union  Cent.  L.  Ins.  Co. 
(Wash.)  47  L.  R.  A.  201. 
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that  all  conditions  on  his  part  have  been  duly 
performed. 

a.  A  plaintiff  d«»CB  not  cbnnrc  bis 
cnu«e  of  action  br  Anbatltutlns^  nllc- 
VAtlons  of  ^vnlTcr  for  a  general  denial 
with  respect  to  a  defense  of  breach  of  condi- 
tions precedent. 

8.  Foruftcr  decisions  of  tbls  conrt  as  to 
waiver  of  conditions  in  policies  of  Insurance 
and  the  construction  of  such  condittons  ad- 
hered to. 

4.  Provisions  In  m  poller  of  Insurance 
that  the  risk  shall  not  attach  unless  the  pr^ 
mlum  has  been  axrtually  paid  are  waived  in 
case  the  iMllcy  Is  delivered  npon  an  agree- 
ment to  extend  credit,  and  the  insurer  does 
not  take  advantage  of  said  provislooa,  bu: 
treats  the  policy  as  in  force. 

5.  RecelTlny  tbe  .  premlnnt  after  de<- 
struct  Ion  of  all  tbe  Insured  property. 
so  tlMt  nothing  remains  to  which  Insurance 
might  attach,  waives  a  provision  that  the  In- 
surer shall  not  be  liable  for  a  loss  occnrrlng 
before  payment  of  the' premium. 

O.  WUcrc  an  affent  ^vbo  bas  general 
power  to  recelTc  and  collect  pre- 
miums accepts  a  premium  after  loss,  and 
the  Insurer  desires  to  repudiate  such  act.  it 
should  return  or  tender  the  money  to  the  In- 
sured. Mere  return  to  the  agent,  witli  In- 
structions which  are  not  executed,  will  not 
suffice. 

7.  The  decision  of  tbe  trial  court  upon 
confllctlnv  evidence  as  to  misconduct  of 
counsel  will  not  be  disturbed. 

8.  \irhlle  not  to  be  contmended. 
an  Instruction  directing  the  jury  to  *'do  sub- 
stantial Justice"  between  the  parties  Is  not 
prejudicial  error  where  they  are  told  to  do  » 
by  finding  a  verdict  "solely  from  the  evidence 
In  the  case,  applying  the  law  as  given  In  these 
Instructions." 

(February  17,  1903.) 

ERROR  to  the  District  Court  for  Lancas* 
ter  County  to  review  a  judgment  in  fav- 
or of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  all^ped  to  be  due  on  a 
policy  of  fire  insurance.     Affirmed, 

The  facts  are  stated  in  the  Ckimmissioner  s 
opinion. 

Messrs.  Idoael  C.  Burr,  GkArles  Ii. 
Burr,  and  Frank  A.  Boehmer,  for  plain- 
tiff in  error: 

An  estoppel  or  waiver  is  a  new  and  inde- 
pendent cause  of  action,  and  must  be  pl^uled 
in  the  petition;  and  such  a  cause  of  action 
cannot  be  pleaded  for  the  first  time  in  an 
action,  in  the  reply. 

Plummer  v.  Rohman,  61  Neb.  61,  S4  N. 
W.  600;  German  Ins,  Co,  v.  Shader  (Neb.> 
93  N.  W.  972;  Farmers*  d  M,  Ins.  Co.  v. 
Oi-aff,  No.  10,378,  1901;  28  Am.  k  Eng.  Enc. 
Law,  pp.  537,  538 ;  Anders  v.  Life  Ins,  Clear- 
ing  Co,  62  Neb.  586,  87  N.  W.  331. 

A  pleading  cannot  be  amended  by  a  sub- 
stantial departure,  or  by  inserting  a  new- 
cause  of  action,  substantially  different  from 
the  one  originally  alleged. 

Clarke  v.  Omaha  d  8.  W,  R,  Co,  5  Neb. 
318;  Scott  V.  Bpeneer,  44  Neb.  93,  62  N.  W. 
312;  First  Nat.  Bank  v.  Myers,  44  Neb.  310, 
62  N.  W.  459;  Bu4rstetia  v.  Tecumseh  yaf. 
Bank,  57  Neb.  504,  77  N.  W.  1094:  WiffUm 
V.  Smith,  67  Neb.  299,  77  N.  W.  772. 
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The  statute  of  limitation  had  run  on  the 
estoppel,  verbal  agreement,  and  waiver 
pleaded  in  the  amended  petition. 

Buerstetta  v.  Tecumseh  Nat.  Bank,  67 
Neb.  504,  77  N.  W.  1094;  Merrill  v.  Wright, 
54  Neb.  518,  74  N.  W.  955. 

The  local  agent  had  no  power  or  authority 
to  make  the  alleg[ed  oral  agreement  for  and 
on  behalf  of  the  insurance  company. 

Northern  Assur,  Co.  v.  Grand  View  Bldg, 
Asso.  183  U.  S.  308-365,  46  L.  ed.  213-236, 
22  Sup.  Ct.  Rep.  133. 

When  Shader  accepted  the  policy  he  there- 
i>y  accepted  the  condition  that  he  would  not 
plead  or  claim  upon  any  other  contract  than 
one  in  writing  or  print,  and  he  is,  liy  the 
law  in  this  cause,  estopped  from  now  claim- 
ing under  a  parol  agreement  that  is  prohib- 
it^ by,  and  agreed  upon  by  himself  shall 
not  be  urged  against,  the  company. 

Davis  V.  Maasachusetta  Mut.  L.  Ins,  Co. 
13  Blatchf.  462,  Fed.  Cas.  No.  3,642;  Wil- 
Jcina  V.  State  Ina.  Co.  43  Minn.  177,  45  N. 
W.  1;  Jones  v.  2V^eic  York  L,  Ina.  Go.  168 
Mass.  245,  47  N.  E.  92;  Kerr,  Ins.  pp.  144, 
158. 

All  oral  and  parol  agreements  are  merged 
into  the  written  contract  where  one  is  de- 
livered, and  oral  evidence  is  not  permitted 
to  change,  alter,  or  modify  any  reasonable 
condition  tlicrein  named,  and,  as  against  the 
reasonable  conditions  in  the  contract,  no 
•estoppel  can  properly  be  pleaded  and  proved. 

Northern  Aasur.  Co.  v.  Grand  View  Bldg. 
Asso.  183  U.  S.  320,  330,  46  L.  ed.  219,  223, 
22  Sup.  Ct.  Rep.  133;  Kerr,  Ins.  pp.  54,  244; 
Kleis  v.  Niagara  F.  Ins.  Co.  117  Mich.  469, 
70  N.  W.  155. 

Messrs.  Halleck  F.  Kose  and  Wilmer 
3.  Comstook,  for  defendant  in  error: 

The  court  properly  granted  leave  to  amend 
the  petition  by  inserting  the  allegation  that 
-defendant  had  waived  the  requirement  for 
prepavment  of  the  premium. 

Meirill  v.  Wright,  54  Neb.  518,  74  N.  W. 
955;  Norfolk  Beet-Sugar  Co.  v.  Eight,  59 
Neb.  103,  80  N.  W.  276. 

A  recording  agent  of  an  insurance  com- 
pany, with  power  to  underwrite  policies  and 
.accept  risks  on  behalf  of  his  principal,  and 
-collect  and  receive  premiums,  may,  by  his 
agreement,  waive  any  condition  precedent 
to  the  attaching  of  the  risk. 

Newark  Mach.  Co.  v.  Kenton  Ins.  Co.  50 
Ohio  St.  549,  22  L.  R.  A.  768,  35  N.  E.  1060; 
Brownfield  v.  Phoenix  Ins.  Co.  35  Mo.  App. 
69;  Southern  L.  Ins.  Co.  v.  Booker,  9  Heisk. 
'606,  24  Am.  Rep.  344;  Farnum  v.  Phwnix 
Ins.  Co.  83  Cal.  256,  23  Pac.  869;  Berliner 
V.  Travelers'  Ins.  Co.  121  Cal.  453,  53  Pac. 
922;  Wytheville  Ins.  d  Bkg.  Co.  v.  Teiger, 
90  Va.  279,  18  S.  E.  195;  Young  v.  Hartford 
F.  Ins.  Co.  45  Iowa,  377,  24  Am.  Rep.  785 ; 
1  Wood,  Fire  Ins.  p.  71;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  858;  Nebraska  d  I.  Ins.  Co. 
V.  ChHstiensen,  29  Neb.  572,  45  N.  W.  924; 
Sch07i€man  v.  Western  Horse  d  Cattle  Ins. 
Co.  16  Neb.  404,  20  N.  W.  284;  Pythian  Life 
Asso.  v.  Preston,  47  Neb.  374,  66  N.  W.  445 ; 
Slohodisky  v.  Phenix  Ins.  Co.  53  Neb.  816, 
74  N.  W.  270;  Home  F.  Ins.  Co.  v.  Peyson, 
.54  Neb.  495,  74  N.  Vv.  900;  Rohhins  v. 
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Spnngficld  F.  d  M.  Ins.  Co.  149  N.  Y.  484, 
44  N.  E.  159;  Wood  v.  American  F.  Ins.  Co. 
149  N.  Y.  385,  44  N.  E.  80;  Niagara  F.  Ins. 
Co.  V.  Johnson,  4  Kan.  App.  16,  45  Pac.  789 ; 
Hamilton  v.  Home  Ins.  Co.  94  Mo.  353,  7 
S.  W.  261;  McCollum  v.  Hartford  F.  Ins. 
Co.  67  Mo.  App.  76;  Day  v.  Dwelling-House 
Ins.  Co.  81  Me.  244,  16  Atl.  894;  Hilton  v. 
Phosniw  Assur.  Co.  92  Me.  272,  42  Ati.  412; 
Miller  v.  Hartford  F.  Ins.  Co.  70  Iowa,  704, 
29  N.  W.  411;  Westchester  F.  Ins.  Co.  v. 
Earle,  33  Mich.  143;  Steele  v.  German  Ins. 
Co.  93  Mich.  81,  18  L.  R.  A.  85,  53  N.  W. 
514;  Wagner  v.  Westchester  F,  Ins.  Co.  92 
Tex.  549,  50  S.  W.  569;  German  Ins.  Co.  v. 
Everett,  18  Tex.  Civ.  App.  514,  46  S.  W.  95; 
Kalmutz  v.  Northern  Mut.  Ins.  Co.  186  Pa. 
576,  40  Atl.  816;  Swain  v.  Macon  F.  Ins.  Co. 
102  Ga.  96,  29  S.  E.  147 ;  Hobkirk  v.  Phoenix 
Ins.  Co.  102  Wis.  13,  78  N,  W.  160;  Mutual 
F.  Ins.  Co.  V.  Ward,  95  Va.  231,  28  S.  E.  209; 
American  Ins.  Co.  v.  liUttrell,  89  111.  314; 
North  British  d  M.  Ins.  Co.  v.  Steiger,  20 
111.  App.  228;  First  Nat.  Bank  y.  American 
Cent.  Ins.  Co.  58  Minn.  492,  60  N.  W.  345 : 
Brandup  v.  St.  Paul  F.  d  M.  Ins.  Co.  27 
Minn.  393,  7  N.  W.  735;  Insura^tce  Co.  of 
N.  A.  V.  Coomhs,  19  Ind.  App.  331,  49  N. 
E.  471;  Grubbs  v.  North  Carolina  Home  Ins. 
Co.  108  N.  C.  472,  13  S.  E.  236;  Collins  v. 
Farmville  Ins.  d  Bkg.  Co.  79  N.  C.  279,  28 
Am.  Rep.  322;  Ga^idy  v.  Orient  Ins.  Co.  52 
S.  C.  224,  29  S.  E.  655;  Schroeder  v.  Spring- 
field F.  d  M.  Ins.  Co.  51  S.  C.  180,  28  S.  E. 
371;  McBryde  v.  South  Carolina  Mut.  Ins. 
Co.  55  S.  C-  589,  33  S.  E.  729. 

The  company,  by  collecting  and  receiving 
the  premium  for  the  full  terra,  aiter  the  loss 
and  with  knowledge  thereof,  is  estopped  to 
deny  the  validity  of  the  policy. 

Schoneman  v.  Western  Horse  d  Cattle  Ins. 
Co.  16  Neb.  406,  20  N.  W.  284;  Western 
Horse  d  Cattle  Ins.  Co.  v.  Scheidle,  18  Neb. 
495.  25  N.  W.  620:  Phenix  Ina.  Co.  v.  Dun- 
gan,  37  Neb,  473,  55  N.  W.  1069. 

Ponnd,  C,  filed  the  following  opinion: 
On  a  former  occasion  a  judgment  for  the 
plaintiff  in  this  cause  was  reversed  for  the 
reason  that  the  trial  court  permitted  him  to 
show  waiver  of  conditions  in  a  policy  of 
insurance  upon  a  reply  which  only  denied 
that  there  had  been  any  breach.  Upon  a  new 
trial  a  verdict  for  the  plaintiff  was  again 
rendered,  and  the  insurance  company  has 
come  to  this  court  on  error  a  second  time. 
The  principal  errors  assigned  are  the  ad- 
mission of  parol  evidence  as  to  waiver  of 
conditions  in  the  policy  notwithstanding  a 
provision  that  no  agent  should  have  power 
to  waive  such  conditions  otherwise  than  by 
a  written  indorsement,  and  certain  instruc- 
tions whereby  the  question  as  to  waiver  was 
left  to  the  juiy.  It  is  also  claimed  that  the 
amendments  whereby  plaintiff  was  allowed 
to  set  up  waiver  of  the  conditions  in  the 
policy  state  a  new  and  distinct  cause  of  ac- 
tion, upon  which  the  statute  of  limitations 
had  run.  within  the  purview  of  the  decision 
in  Buerstetta  v.  Tecumseh  Nat.  Ba/nk,  57 
Neb.  504,  77  N.  W.  1094 ;  that  the  verdict  is 
contrary  to  the  evidence;    that    plaintiff's 


920 


Nebraska  Supreme  Court. 


Feb, 


counsel  were  guilty  of  prejudicial  miscon- 
duct; and  that  the  trial  court  erred  in  in- 
structing the  jury  to  "do  substantial  jus- 
tice" by  their  verdict. 

We  are  satisfied  that  the  case  of  Buerstet- 
ia  V.  Tecumseh  Nat  Bank,  57  Neb.  504,  77 
N.  W.  1094,  has  no  application.  In  plead- 
ing performance  of  conditions  precedent  un- 
der S  128,  Code  Civ.  Proc.,  a  plaintiff  may 
s^afely  ajssume  that  conditions  which  have 
been  waived  will  not  be  relied  upon,  and  al- 
legations of  waiver  to  meet  a  defense  bajsed 
on  such  conditions  are  not  inconsistent  with 
the  statutory  allegation  that  all  conditions 
on  his  part  have  been  dulv  performed.  Levy 
V.  Peahody  7rw.  Co.  10  W.  Va.  660,  27  Am. 
Rep.  598.  Hence  it  was  entirely  proper  to 
set  up  the  waiver  in  reply,  and  there  would 
have  been  no  departure  from  the  cause  of 
action  set  up  in  the  petition  had  this  course 
been  taken.  Jacoha  v.  8t,  Paul  F,  d  M.  Ins. 
Co.  8«  Iowa,  145,  53  N.  W.  101;  Standard 
Acci.  Ins.  Co.  v.  Friedenthal,  1  Colo.  App.  5, 
27  Pac.  88;  American  Cent.  Ins.  Co.  v.  Mc- 
Lanathan,  11  Kan.  533;  Virgifiia  F.  d  M. 
Ins.  Co.  v.  Saunders,  86  Va.  969,  11  S-  E. 
794.  It  could  make  no  substantial  difference 
if  the  plaintiff  preferred  to  anticipate  the 
defense  and  set  up  waiver  in  the  petition. 
He  did  not  changB  his  cause  of  action  by 
substituting  allegations  of  waiver  for  the 
general  denial. 

The  question  as  to  admissibility  of  the  evi- 
dence objected  to  has  been  before  the  court 
in  various  phases  in  a  number  of  cases,  and 
if  we  may  rely  on  past  adjudications,  .has 
been  completely  determined.  Slohodisky  v. 
Phenix  Ins.  Co.  53  Neb.  816,  74  N.  W.  270; 
Pythian  Life  Asao.  v.  Preston,  47  Neb.  374, 
66  N.  W.  445 ;  Hartford  F.  Ins.  Co.  v.  Land- 
fare,  63  Neb.  559,  88  N.  W.  779;  Hunt  v. 
State  Ins.  Co.  (Neb.)  92  N.  W.  921,  and 
cases  cited.  But  in  a  number  of  causes  which 
have  come  before  us  recently,  bjs  well  as  in 
the  case  at  bar,  the  prior  decisions  of  this 
court  on  the  subject  of  insurance  have  been 
assailed  vigorously,  and  it  has  been  asserted 
that  the  court  has  taken  positions  at  va- 
riance both  with  principle  and  authority. 
The  recent  decision  of  the  Supreme  Court  of 
the  United  States  in  yorthern  Assur.  Co. 
V.  Grand  View  Bldg,  Asso,  183  U.  S.  308, 
46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133,  is  chief- 
ly relied  upon  in  this  connection,  and  that 
case  has  been  urged  upon  our  attention  so 
persistently  of  late  that  it  seems  proper  to 
state  the  reasons  moving  us  to  adhere  to  the 
course  of  decision  long  established  in  this 
jurisdiction,  notwithstanding  the  great  au- 
thority of  the  tribunal  which  has  adopted 
a  different  doctrine 

The  general  rule  that  an  insurance  com- 
pany cannot  take  advantage  of  conditions  in 
a  policy  whereby  such  policy  is  to  be  void 
b^  reason  of  circumstances  existing  at  the 
time  the  policy  issued,  in  case  the  facts  were 
known  to  its  agent  at  the  time,  has  been  rec- 
ognized universally.  More  recently  insur- 
ance companies  have  sought  to  avoid  the 
consequence  of  this  well-established  rule  by 
provisions  to  the  effect  that  the  conditions  of 
the  policv  could  be  waived  only  by  written 
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indorsement,  and  by  clauses  in  which  agents 
are  forbidden  to  waive  any  of  the  conditions 
of  the  policy  in  any  other  manner.  Notwith- 
standing provisions  of  this  type,  an  over- 
whelming majority  of  the  state  courts  have 
continued  to  apply  the  rule  that  an  insur- 
ance company  cannot  set  up  that  a  policy 
issued  by  its  agent  with  knowledge  of  the 
facts  was  void,  when  it  was  issued,  by  reason 
of  facts  which  he  well  knew.  Including  our 
own  court,  the  courts  of  some  twenty-seven 
states,  at  least,  have,  upon  one  ground  or 
another,  adhered  to  this  doctrine  in  the  face 
of  these  provisions  as  to  waiver.  Wood  t. 
American  F.  Ins.  Co.  149  N.  Y-  382,  44  N. 
E.  80;  Berry  v.  American  Cent.  Ins.  Co.  132 
N.  Y.  49,  30  N.  E.  254;  BUus  v.  Agricultural 
Ins.  Co.  162  N.  Y.  639,  57  N.  E.  1104;  Breed- 
love  V.  Norwich  Union  F.  Ins.  8oc.  124  Cal. 
164,  56  Pac.  770;  Kruger  v.  Western  F.  d 
M.  Ins.  Co.  72  Cal.  91,.  13  Pac.  156;  Crousc 
V.  Hartford  F.  Ins.  Co.  79  Mich.  249,  44  N. 
W.  496;  Improved  Match  Co.  v.  Michigan 
Hut.  F.  Ins.  Co.  122  Mich.  256,  80  N.  W. 
1088;  Lamberton  v.  Connecticut  F.  Ins.  Co. 
39  Minn.  129,  1  L.  R.  A.  222,  39  N.  W.  76; 
Anderson  v.  Manchester  F.  Assur.  Co.  59 
Minn.  182,  28  L.  R.  A.  609,  60  N.  W.  1095, 
63  N.  W.  241;  Reaper  Ins.  Co.  v.  Jones,  62 
111.  458;  Hancock  Mut.  L.  Ins.  Co.  v.  Schlink, 
175  111.  284,  51  N.  E.  795;  Phenix  Ins.  Co. 
V.  Caldu:ell,  187  111.  73,  58  N.  E.  314;  Bart- 
lett  V.  Fireman's  Fund  Ins.  Co.  77  Iowa,  155. 
41  N.  W.  601;  Western  Assur.  Co.  v.  Mc- 
Alpin,  23  Ind.  App.  220,  55  N.  E.  119;  Eoh- 
kirk  V.  PJumiw  Ins.  Co.  102  Wis.  13,  78  X. 
W.  160;  St.  Clara  Female  Academy  ▼.  yorth- 
westem  Nat.  Ins.  Co.  98  Wis.  257,  73  N.  W. 
767;  Cole  v.  C7»ito»  Cent.  L.  Ins.  Co.  22 
Wash.  26,  47  L.  R.  A.  201,  60  Pac.  68;  Hart 
V.  Niagara  F.  Ins.  Co.  9  Wash.  620,  27  L 
R.  A.  86,  38  Pac.  213;  Thack^ry  Min.  i 
Smelting  Co.  v.  American  F.  Ins.  Co.  62 
Mo.  App.  293 ;  Floumoy  v.  Traders'  Ins.  Co. 
80  Mo.  App.  655;  Parsons  v.  Knaawille  F. 
Ins.  Co.  132  Mo.  583,  31  S.  W.  117,  34  S.  W. 
476;  McGonigle  v.  Susquehanna  Mut.  F.  InB. 
Co.  168  Pa.  i,  31  Atl.  868;  Home  Ins.  Co.  v. 
Stone  River  Nat.  Bank,  88  Tenn.  369,  12  S. 
W.  915;  Hartford  F.  Ins.  Co.  v.  Keating,  86 
Md.  130,  38  Atl.  29;  Pope  v.  Glens  Falls  /«, 
Co.  130  Ala.  356,  30  So.  496;  Western  Assur. 
Co.  V.  Phelps,  77  Miss.  625,  27  So.  745; 
Home  Ins.  Co.  v.  Gibson,  72  Miss.  58,  17  So. 
13;  Gandy  v.  Orient  Ins.  Co.  52  S.  C.  224,  29 
S.  E.  655 ;  Wilson  v.  Commercial  Union  As- 
sur. Co.  51  S.  C.  540,  29  S.  E.  245 ;  Courell  v. 
Phoenix  Ins.  Co.  126  N.  C.  684,  36  S.  E.  1S4; 
London  d  L.  Ins.  Co.  v.  Gerteiseny  106  Ky. 
815,  51  S.  W.  617;  Niagara  F.  Ins.  Co,  v. 
Johnson,  4  Kan.  App.  16,  45  Pa«.  789;  Ger- 
man Ins.  Co.  V.  Gray,  43  Klin.  497,  8  L.  R 
A.  70,  23  Pac.  637;  Spalding  r.  New  Hamp- 
shire F.  Ins.  Co.  71  N.  H.  441,  52  Atl.  858; 
Hilton  V.  Phoenix  Assur.  Co.  92  Me.  272,  42 
Atl.  412:  German-American  Ins.  Co.  v.  Hum- 
phrey, 62  Ark.  348,  35  S.  W.  428;  Pennsyl- 
vania F.  Ins.  Co.  V.  Faires,  13  Tex.  Civ.  App. 
Ill,  35  S.  W.  55;  Phenix  Itis.  Co.  v.  Searks, 
100  Ga.  97,  27  S.  E.  779;  American  Cent, 
his.  Co.  V.  Donlon,  16  Colo.  App.  416.  66 
Pac.  249;  Farmers'  d  M.  Ins.  Co.  v.  A' won. 
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2  Colo.  App.  265,  30  Pac.  42;  Kahn  v.  Trad- 
era'  Ins.  Co.  4  Wyo.  419,  34  Pac.  1069;  Oa- 
home  V.  Phenix  Ins,  Co.  23  Utah,  428,  64 
Pac.  1103. 

In  some  jurisdictions  it  is  held  that  the 
conditions  rfistricting  the  power  of  the  agent 
to  waive  provisions  of  the  policy  have  no  ref- 
erence to  conditions  in  the  policy  avoiding 
the  contract  in  its  inception.  Wood  v.  Amer- 
ican F.  Ins.  Co.  149  N.  Y.  382,  44  N.  E.  80; 
Continental  Ins.  Co.  v.  Ruckman,  127  111. 
364,  20  N.  E.  77;  Rickey  v.  German  Guaran- 
tee Town  M.  P.  Ins.  Co.  79  Mo.  App.  485; 
Grouse  v.  Hartford  F.  Ins.  Co.  79  Mich.  249, 
44  N.  W.  496.  Courts  taking  this  view  hold 
that  the  provision  as  to  waiver  only  limits 
the  power  of  the  agent  to  waive  conditions 
of  the  policy  after  it  attaches,  and  not  the 
power  of  the  agent  to  make  a  contract  in 
the  first  instance.  Other  courts  hold  that  a 
provision  against  waiver  otherwise  than  in 
writing  may  itself  be  waived,  and  that  this 
waiver  may  be  oral.  Phenix  Ins.  Co.  v. 
Hart,  140  111.  513,  36  N.  E.  990;  German 
Ins.  Co.  V.  Gray,  43  Kan.  497,  8  L.  R.  A.  70, 
23  Pac.  637;  Orient  Ins.  Co.  v.  McKnight, 
197  III.  190,  64  N.  E.  339;  German-American 
Ins.  Co.  V.  Humphrey,  62  Ark.  348,  35  S.  W. 
428 ;  Western  Assur.  Co.  v.  Williams,  94  Ga. 
128,  21  S.  E.  370;  Pennsylvania  F.  Ins.  Co. 
V.  Faires,  13  Tex.  Civ.  App.  Ill,  35  S.  W. 
55;  Kahn  v.  Traders*  Ins.  Co.  4  Wyo.  419, 
34  Pac.  1059.  This  court  took  the  same  po- 
sition in  Hartford  F.  Ins.  Co.  v.  Landfare, 
63  Neb.  569,  88  N.  W.  799.  Other  courts 
hold  that  such  a  provision  is  invalid  on  the 
ground  that  it  is,  in  effect,  a  limitation  of 
the  power  of  the  corporation  itself  to  waive 
provisions  in  its  own  contracts,  since  the 
corporation  can  act  only  through  agents. 
Lamberton  v.  Connecticut  F.  Ins.  Co.  39 
Minn.  129,  1  L.  R.  A.  222,  39  N.  W.  76.  In 
other  jurisdictions  the  position  is  taken  that 
issuance  and  delivery  of  the  policy  without 
objection,  and  with  knowledge  on  the  part 
of  the  agent  of  facts  which  would  render  the 
policy  invalid,  is  6t  itself  a  waiver  by  the 
company  of  the  condition  against  parol  waiv- 
er, since  the  company  cannot  take  the  bene- 
fit of  a  contract  made  by  its  agent,  and  at 
the  same  time  escape  the  burden  thereof. 
Home  Ins.  Co.  v.  Stone  River  Xat.  Bank, 
88  Tenn.  369,  12  S.  W.  915;  McGonigle  v. 
Susquehanna  Mut.  F.  Ins.  Co.  168  Pa.  1, 
31  Atl.  868;  American  F.  Ins.  Co.  v.  First 
yat.  Bank,  73  Miss.  469,  18  So.  931;  Liver- 
pool d  L.d  G.  Ins.  Co.  v.  Ende,  65  Tex.  118; 
Davis  V.  Phoenix  Ins.  Co.  Ill  Cal.  409,  43 
Pac.  1115. 

Finally,  it  has  been  suggested  that  failure 
to  strike  out  the  clause  violated  by  facts 
of  which  the  agent  had  knowledge,  or  to 
indorse  the  written  consent,  should  be  treated 
as  a  waiver.  Devine  v.  Home  Ins.  Co.  32 
Wis.  471.  From  the  very  nature  of  the  con- 
tract of  insurance,  it  is  doubtless  essential 
that  there  be  the  utmost  ^ood  faith  on  the 
part  of  the  insured;  and  insurers  are  com- 
pelled to  take  great  precautions  to  avoid  im- 
position, and  to  obtain  the  proper  data  with 
reference  bo  which  they  may  determine  the 
character  of  the  risk  which  they  assume. 
60  L.  R.  A. 


For  these  reasons  it  is  proper  that  the  court 
should  not  merely  enforce  provisions  in  pol- 
icies designed  to  protect  the  insurer  in  such 
respects,  but  the  courts  would  be  justified 
in  dealing  with  provisions  of  that  character 
somewhat  liberally  if  so  drawn  as  to  oper- 
ate no  further.  But  insurers  have  to  deal, 
not  only  with  fraud  and  imposition  on  the 
part  of  those  who  insure,  but  with  careless- 
ness, and  even  dishonesty,  on  the  part  of 
those  whom  they  procure  to  act  as  their 
agents.  Excessive  zeal  to  procure  business 
leads  agents  who  are  paid  by  commissions  U> 
do  things  in  the  stress  of  competition  which 
their  employers  are  not  entirely  willing  ta 
sanction ;  and  the  provisions  inserted  in  pol- 
icies \inth  which  courts  have  had  to  deal  ia 
the  past  have  been  designed,  manifestly, 
quite  as  much  to  avoid  responsibility  on  the 
part  of  the  company  for  acts  of  ite  agenta 
as  to  prevent  imposition  on  the  part  of  those- 
whom  the  company  insured.  In  Union  Mut. 
L.  Ins.  Co.  V.  Wilkinson,  13  Wall.  222,  20 
L.  ed.  617,  Mr.  Justice  Miller  made  some 
characteristically  sensible  remarks  upon  this 
subject,  which  have  been  quoted  frequently. 
As  he  says,  the  reporte  of  judicial  decisions 
are  filled  with  the  efforte  of  companies  to 
establish  the  doctrine  that  they  can  stimu- 
late agents  to  great  activity  in  procuring 
contracts  of  insurance,  and  pay  them  com- 
missions on  the  premiums  obtained,  and  yet 
limit  their  responsibility  for  the  acte  of 
these  agents  substantially  te  the  simple  re- 
ceipt of  the  premium  and  delivery  of  the 
policy.  In  consequence,  there  has  been  a 
contest  between  the  courte  on  the  one  hand 
and  counsel  for  insurance  companies  on  the 
other,  the  latter  devising  skilfully  framed 
clauses  and  provisions,  and  the  former  large- 
ly thwarting  the  purpose  of  these  clauses  by 
construing  them  strictly  against  the  insur- 
er. It  cannot  be  denied  that  not  a  little 
subtlety  has  been  displayed  on  both  sides  of 
this  coiritest.  But  it  must  not  be  overlcKjked 
that  the  companies  are  engaged  in  an  en- 
deavor to  circumvent  well-established  prin- 
ciples of  the  law  of  agency,  arising  upon 
sound  policy;  and  there  is  much  justifica- 
tion for  the  determination  of  courts  that 
these  settled  doctrines  of  the  law  shall  not 
be  contracted  out  of  existence  lightly. 

One  principle  of  the  law  of  agency  which 
insurers  have  steadily  sought  to  avoid  is 
that  the  knowledge  of  the  agent  is  the  knowl- 
edge of  the  principal.  The  general  doctrine 
is  that  notice  communicated  to  or  knowledge 
acquired  by  the  ofiicers  or  agente  of  a  corpo- 
ration, when  acting  in  their  official  capacity 
or  within  the  scope  of  their  agency,  is  notice 
to  or  knowledge  of  the  corporation.  It  is 
said  that  there  are  but  three  exceptions — 
matters  which  the  agent  has  forgotten  en- 
tirely or  may  have  forgotten  under  the  cir- 
cumstances of  the  case,  matters  which  for 
Bpecial  reasons  he  could  not  impart  to  his 
principal,  and  matters  which  the  previous 
conduct  of  the  agent  or  the  fact  that  he  is 
engaged  in  some  fraud  upon  the  principal 
make  it  oertein  that  he  will  conceal.  4 
Thomp.  Corp.  §  5192.  The  application  of 
this  rule  to  insurance  companies  is  well  setr 
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Ued.  Fishheck  v.  Fhenix  Ina.  Co.  54  Cal. 
422;  Miller  v.  Hartford  F,  Itta,  Co,  70  Iowa, 
704,  29  N.  W.  411;  8t,  Paul  F.  d  M.  Ins. 
€o.  V.  Wells,  89  III.  82;  Z>tcA;  v.  Equita:bl€ 
F.  d  M.  Ins.  Co.  92  Wis.  46,  65  N.  VV.  742; 
Pelkington  v.  Nat,  Ins.  Co.  55  Mo.  172; 
Phcenix  Ins.  Co.  v.  Copeland,  90  Ala.  386,  8 
So.  48;  German  Ins.  Co.  v.  York,  48  Kan. 
488,  29  Pac.  586;  Beehe  v.  Ohio  Farmers' 
Ins.  Co.  93  Mich.  514,  18  L.  R.  A.  481,  53 
N.  W.  818;  Tarbell  v.  Vermont  Mut.  F.  Ins. 
Co.  63  Vt.  53,  22  Atl.  533;  Home  Ins.  Co. 
V.  Gibson,  72  Miss.  58,  17  So.  13.  This  court 
has  repeatedly  announced  the  same  rule. 
Hartford  P.  Ins.  Co.  v.  Landfare,  63  Neb. 
559,  88  JS.  W.  779;  Hunt  v.  State  Ins.  Co. 
(Neb.)  92  N.  W.  921,  and  cases  cited.  As 
the  corporation  can  act  only  through  its 
Jigents,  it  might  well  be  a  question  how  far 
it  may  contract  that  it  shall  not  be  bound 
by  notice  to  and  knowledge  of  such  agents. 
It  has  been  sugsested  that  such  a  provision 
in  a  policy  would,  in  effect,  be  a  limittLtion 
of  the  power  of  the  corporation  itself.  Lam- 
berton  v.  Conntcticut  F.  lus.  Co.  39  Minn. 
129,  1  L.  R,  A.  222,  39  N.  W.  76.  However 
this  may  be,  it  will  be  observed  that  no  such 
stipulation  is  to  be  found  in  the  policy  in 
the  case  at  bar.  The  provision  of  the  policy 
does  not  say  that  notice  to  the  company's 
agents  who  are  given  power  to  accept  risks 
shall  not  be  notice  to  Uie  company,  but  says 
only  that  conditions  of  the  policy  may  not 
be  waived  otherwise  than  in  a  prescribed 
manner.  It  goei»  without  saying  that  pro- 
visions for  forfeiture  are  not  favored.  Wood- 
men Acci.  A  880.  V.  Pratt,  6g  Neb.  673,  55  L. 
R.  A.  291,  87  N.  W.  546;  Connecticut  F.  Ins. 
Co.  v.  Jewry,  60  Neb.  338,  51  L.  R.  A.  698, 
83  N.  W.  78 ;  McMaster  v.  New  York  L.  Ins. 
Co.  183  U.  S.  25,  46  L.  ed.  64,  22  Sup.  Ct. 
Rep.  10.  It  has  been  the  settled  policy  of 
the  courts  to  construe  these  provisions 
against  tlie  insurer.  Hence,  so  long  ajs  the 
language  of  the  contract  does  not  preclude 
the  operation  of  the  rule  that  notice  to  the 
agent  is  notice  to  the  company,  the  court 
will  not  give  it  such  effect.  It  follows  that 
the  condition  prohibiting  the  agent  from 
waiving  provisions  of  the  policy  otherwise 
than  in  the  prescribed  manner  does  not  take 
away  the  duty  of  the  company  to  take  ad- 
vantage of  grounds  entailing  a  forfeiture  at 
tlie  option  of  the  company,  when  it  is  charge- 
able with  notice  thereof. 

Although  the  policy  is  conditioned  to  be 
void  in  certain  cases,  it  is  well  settled  that 
this  means  voidable  at  the  option  of  the  com- 
pany. The  contract  is  not  wholly  void,  but 
the  insurer  may,  if  it  chooses,  insist  upon 
forfeiture  under  certain  conditions.  Hunt  v. 
State  Ins.  Co.  (Neb.)  92  N.  W.  921,  and 
<cases  cited.  This  construction  of  the  policy 
has  been  assailed  as  in  conflict  with  the  lan- 
guage employed  and  at  variance  with  the 
authorities.  But  it  is  well  sustained  by  ju- 
dicial decisions  elsewhere.  Hanover  F,  Ins. 
Co.  V.  Dole,  20  Ind.  App.  333,  50  N.  E.  772; 
Kalmutz  v.  Northern  Mut.  Ins.  Co.  186  Pa. 
571,  40  Atl.  816;  Schviun-  v.  State  Ins.  Co. 
30  Or.  29,  46  Pac.  363 :  Horton  v.  Home  Ins. 
Co.  122  N.  C.  498,  29  S.  E.  944 ;  Stevenson  v. 
00  L.  R.  A. 


Phoenix  Ins.  Co.  83  Ky.  7 ;  Kingman  v.  Lan- 
cashire Ins.  Co.  54  S.  C.  599,  32  S.  E.  762: 
Bouton  V.  American  Mut.  L.  Ins.  Co.  25 
Conn.  542.  The  use  of  "void''  in  the  een^ 
of  "voidahle"  is  so  common  that  we  see  noth- 
ing iii  the  language  of  the  policy  to  militate 
against  such  a  construction,  and  it  is  in  en- 
tire accord  with  the  disinclination  of  courts 
towards  forfeitures,  and  their  desire  to  reach 
a  just  and  equitable  interpretation.  It  fol- 
lows that,  if  the  company  does  not  exercise 
its  option  to  avoid  the  policy  with  knowledge 
of  the  circumstances  giving  it  that  power, 
and  treats  the  policy  as  in  force,  the  for- 
feiture is  waived.  This  is  a  waiver  by  the 
company,  not  by  the  agent,  and  hence  is  not 
within  the  purview  of  the  condition  in  ques- 
tion. It  is  said  that  such  a  construction  of 
the  provisions  of  the  policy  as  to  waiver 
deprives  them  of  all  force.  We  do  not  think 
this  is  true.  An  insured  would  have  no 
standing  in  court  if  his  case  were  that  the 
local  agent  knew  of  the  circumstances  entail- 
ing a  forfeiture,  and  waived  them,  where  ihe 
company,  acting  on  the  knowledge  of 
the  agent,  insisted  on  a  forfeiture.  It  is 
true  that,  when  a  forfeiture  is  waived  once, 
it  is  waived  for  all  time.  But  the  compaiiy 
has  limited  tlie  power  of  the  agent  to  waive 
the  forfeiture,  and  the  attempt  at  waiver 
by  him  would  not  prevent  timely  action  by 
the  company.  German  Ins.  Co,  v.  Heiduk, 
30  Neb.  288,  46  N.  VV.  481,  applies  to  such 
cases.  On  the  other  hand,  if  the  company, 
notwithstanding  it  is  chargeable  with  notice 
of  the  circumstances  entailing  a  forfeiture, 
treats  the  policy  as  in  force,  and  tak&^  n>) 
advantage  of  such  circumstance,  an  entirely 
different  question  is  presented.  Hartford  F. 
Ins.  Co.  V.  Landfare,  63  Neb.  559,  88  N.  W. 
779.  Hence  we  think  the  rule  as  to  the  ad- 
missibility of  parol  evidence  to  vary  the 
terms  of  a  written  contract  has  no  applica- 
tion to  this  subject.  There  is  no  attempt 
to  show  by  parol  something  which  is  fore- 
closed by  the  written  agreement  of  the  par- 
ties. The  attempt  is  to  show  by  parol  thai 
the  company  knew  of  the  facts  and  circum- 
stances which  entitled  it  to  enforce  the  pn>- 
visions  of  the  policy  as  to  forfeiture  or  not. 
at  its  option,  and  that  the  company  itself, 
not  any  particular  agent,  continued  to  treat 
the  policy  as  in  force,  and  declined  to  exer- 
cise such  option.  For  these  reasons  we  think 
the  former  adjudications  of  this  court  should 
be  adhered  to,  and,  in  consequence,  that  the 
testimony  objected  to  in  the  ease  at  bar  was 
admissible. 

We  come  next  to  the  instructions  with  ref- 
erence to  the  claim  of  waiver.  In  some  re- 
spects the  wording  of  these  instructions  is  a 
trifle  extravagant.  But  the  error,  if  any.  in 
these  respects,  cannot  be  said  to  be  preju- 
dicial, so  long  as  the  propositions  ca  law 
announced  are  sound,  and  they  are  stated  so 
as  to  leave  no  room  for  misunderstanding. 
We  are  unable  to  show  how  the  company 
may  take  advantage  of  the  provision  as  to 
nonpayment  of  premium  in  such  cases  as 
this.  If  the  agent  reports  the  policy  issued 
and  the  premium  paid,  and  the  amount  of 
the  premium  is  charged  to  the  agent  in  his 
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iiccounts  with  the  company,  the  latter  has 
no  ground  of  complaint  because  the  agent 
was  willing  to  advance  the  premium  and 
give  personal  credit  to  the  insured.  The 
condition  in  the  policy  does  not  apply  to 
such  cases.  Oriffiih  v.  New  York  L,  Ins,  Co. 
101  Cal.  627,  36  Pac.  113.  But,  if  the  a^t 
reported  the  policy  issued,  and  the  premium 
unpaid,  and  the  company  acquiesced,  neglect- 
ing to  insist  upon  the  condition  in  the  policy, 
it  clearly  waived  such  condition.  Blohodiaky 
V.  PheniiL  Ins.  Co.  63  Neb.  816,  74  N.  W. 
270,  and  cases  cited.  Delivery  of  the  policy 
as  a  subsisting  contract  of  insurance  from 
a  certain  date,  and  charging  the  insured  on 
the  basis  of  insurance  from  that  date,  was 
a  waiver  of  the  printed  condition  in  the  pol- 
icy; and  if  the  company,  chargeable  with 
what  was  known  to  its  agent,  acquiesced, 
And  treated  the  policy  as  in  force,  it  could 
not  afterwards  deny  liability.  Western  As- 
^r.  Co.  V.  McAlpin,  23  Ind.  App.  220,  55  N. 
£.  1 19.  By  so  holding  we  do  not,  as  had  been 
asserted,  aeprive  the  provision  in  the  policy 
of  all  meaning.  If  due,  the  premium  must 
be  paid,  or  no  risk  attaches.  If,  at  the  time 
fixed,  it  is  not  paid,  the  agent  cannot  waive 
the  condition  so  ajs  to  peri^ent  the  company 
from  insisting  upon  a  forfeiture.  But  in 
such  case  it  must  take  advantage  thereof. 
It  cannot  treat  the  policy  as  subsisting,  and, 
when  a  loss  occurs,  claim  the  forfeiture  not- 
withstanding. Whether  neglect  to  take  any 
steps  with  reference  to  the  policy,  allowing 
the  insured  to  rest  in  the  belief  that  he  is 
protected,  would,  of  itself,  amount  to  a  waiv- 
er, we  need  not  decide.  In  this  case,  at  the 
Appointed  time,  the  money  was  paid  to  the 
agent,  and  in  due  course  he  accounted  for 
it  to  the  company.  Receiving  the  premium 
after  destruction  of  all  the  insured  proper- 
ty, so  that  nothing  remains  to  which  in- 
surance might  attach,  waives  a  provision 
that  the  insurer  shall  not  be  liable  for  a 
loss  occurring  before  payment  of  the  pre- 
mium. Johnston  v.  Phelps  County  Farmers* 
Mut.  Ins.  Co.  63  Neb.  21,  56  L.  R.  A,  127,  88 
N.  W.  142.  It  is  true  the  money  was  sent 
back  to  the  agent  afterwards.  But  no  one 
At  any  time  paid  or  tendered  it  back  to  Mr. 
Shader.  Something  more  than  a  mere  re- 
turn to  the  agent  with  instructions  which 
have  never  been  executed  was  necessary.  The 
-company  had  the  duty  of  seeing  that  the 
money  was  restored,  or  at  least  tendered. 
It  was  not  Mr.  Shader's  duty  to  search  for 
the  representative  of  the  company  who 
might  happen  to  have  it.  Cases  where  a  per- 
son has  assumed  to  act  as  agent  without  au- 
thority, such  as  Turner  v.  Brooks,  2  Tex. 
Civ.  App.  451,  21  S.  W.  404,  are  not  in  point. 
In  this  case  the  agent  had  a  general  author- 
ity to  receive  and  collect  premiums. 

The  other  assignments  of  error  require 
hut  brief  notice.  The  evidence  as  to  the 
amount  of  property  destroyed  is  in  sharp 
-conflict.  The  chief  of  the  fire  department 
and  several  firemen  gave  testimony  tending 
to  show  that  little  or  nothing  could  have 
been  lost.  On  the  other  hand,  there  is  no 
little  evidence  from  credible  witnesses  to  the 
-contrary..  It  is  contended  on  behalf  of  the 
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plaintiff  that  the  goods  were  so  light,  and  so 
inflammable  in  character,  that  almost  noth- 
ing remained  when  the  firemen  arrived,  and 
that  such  a  hypothesis  accords  with  the  evi- 
dence showing  what  was  in  the  building 
shortly  before  the  fire,  with  the  testimony  of 
a  bystander  as  to  what  he  saw  when  the  fire 
broke  out,  and  with  evidence  as  to  fragments 
found  in  the  dShns  the  next  morning.  While 
it  must  be  confessed  that  the  evidence  is  not 
entirely  satisfactory,  we  cannot  say  that  the 
hypothesis  suggested  is  entirely  unreasona- 
ble, nor  that  the  jury  had  no  right  to  adopt 
it  The  question  was  for  them,  and  we  have 
no  authority  to  disturb  it  in  such  a  case. 
With  respect  to  the  alleged  misconduct,  the 
trial  court  found  against  the  defendant  upon 
coivfiicting  affidavits.  We  see  no  reason  to 
disturb  its  ruling.  Sang  v.  Beers,  20  Neb. 
365,  30  N.  W.258 ;  Everton  v.  Esgate,  24  Neb. 
235,  38  N.  W.  794.  The  instruction  direct- 
ing the  jury  to  "do  substantial  justice"  be- 
tween the  parties  is  not  to  be  commended. 
But,  taken  as  a  whole,  we  do  not  consider  it 
prejudicial  error.  After  directing  the  jury 
to  retire,  and  choose  a  foreman,  the  court 
told  them  to  determine  upon  a  verdict  "sole- 
ly from  the  evidence  in  the  case,  applying 
the  law  as  given  in  these  instructions,"  and 
thereby  "do  substantial  justice  between  the 
parties."  Of  course,  it  is  for  the  law  t6  de- 
termine what  is  just,  and  the  jurors  are 
merely  to  say  what  are  the  facts  to  which 
the  legal  standards  of  justice  are  to  be  ap- 
plied. Juries,  as  a  rule,  need  no  encourage- 
ment to  take  such  a  line  as  they  think  will 
lead  to  a  just  result.  But  here  they  were 
told  to  do  so  solely  by  means  of  the  evidence 
and  the  rules  of  law  laid  down  by  the  court. 
They  can  hardly  have  supposed  they  were 
at  liberty  to  so  out  of  the  evidence,  or  go 
counter  to  the  law  as  declared  in  the  instruc- 
tions, in  the  supposed  interests  of  substan- 
tial justice. 

We  recommend  that  the  judgment  be  af- 
firmed. 

Barnes  and  Oldham,  CO.,  concur. 

^^T  Gnrlan&t 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 

City  of  LINCOLN,  Plff.  in  Err., 

V. 

FIRST  NATIONAL  BANK  OF  LINCOLN. 

(... Neb ) 

*  1.     The    Btatnte    of    limitations    doeit 


♦Headnotes  by  Hastings,  C. 


Note. — For  a  case  holding  that  notice  to  the 
purchaser  of  premises  of  a  nulaance  thereon  is 
not  necessary  to  render  him  liable  for  lajarles 
caused  thereby,  see  Leahan  v.  Cochrane  (Mass.) 
53  L.  R.  A.  891. 

As  to  liability  of  abutting  owner  gienerally  for 
Injuries  caused  by  stepping  Into  coal  hole  in 
sidewalk,  see  Hawver  v.  Whalen  (Ohio)  14  L. 
R.  A.  828;  Lorenzo  v.  Wlrth  (Mass.)  40  L.  R. 
A.  347 :  and  West  Chicago  Masonic  Asso.  v. 
Cohn   (111.)   55  L.  R.  A.  235. 
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Xebbaska  Supreme  Coubt. 


Fib.. 


not    bevln   to   mn   avalnat   an    action 

on  a  lot  owner's  liability  over  to  a  city  for 
a  judgment  for  injuries  growing:  out  of  a  de- 
fectlve  sidewallc  until  the  city's  liability  is 
fixed  by  law,  or  by  admission  and  payment 
on  its  part. 

2.  Jndirment  ftvalnst  the  city  In  an  ac- 
tion, of  ^hlcli  the  lot  owner  has 
notice,  is  conolusiye  upon  the  latter  as  to 
the  fact,  muse,  and  extent  of  the  injury. 

8.  Such  Jndicuient  In  not  conclusive 
as  to  the  responsibility  of  the  lot  owner  for 
such  cause. 

4.  A  purchaser  of  a  lot  at  shertflTs  sale, 
who  does  not  appear  to  have  ob- 
tained any  possession  or  control  of 
the  premises,  except  such  as  arises  con- 
structively from  the  delivery  and  recording  of 
a  sheriff's  deed,  is  not  responsible  to  the  city, 
which  has  paid  a  Judgment  for  injuries^  re- 
ceived by  one  falling  into  a  negligently  con- 
structed coal  hole  in  front  of  such  lot  three 
weeks  after  the  issuance  of  the  sheriff's  deed, 
and  while  the  former  owner  i«  still  in  posses- 
si  on. 

(February  4,  1903.) 

ERROR  to  the  District  Court  for  Lancas- 
ter Cotinty  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  which  plaintiff  had  been 


E.  971;  Dygert  v.  Schcnck,  23  Wend.  446,  3* 
Am.  Dec.  575;  Wicktcire  v.  Angola,  4  Ind. 
App.  263,  30  N.  E.  917;  Wood,  NuUances,  | 
266,  p.  278. 

The  liability  of  the  defendant  in  this  case 
does  not  depend  simply  on  the  power  of  the 
state  or  the  municipality  to  require  the 
abutting  property  owner  to  keep  the  side- 
walk in  repair.  There  would  have  been  w> 
defect  in  the  sidewalk,  and  no  injury  suf- 
fered, except  for  (1)  the  excavation*  made 
under  the  sidewalk,  (2)  the  coal  hole  cut 
through  the  sidewalk,  (3)  and  the  defective 
covering,  put  there  by  the  defendant's  pred- 
ecessor in  title,  and  continued  there  and 
maintained  in  connection  witi^  the  property 
by  the  defendant. 

Hobhins  v.  Chicago,  4  Wall.  657,  18  L.  ed. 
427,  2  Black,  418,  17  L.  ed.  299;  Canandaiqua 
V.  Foster,  156  N.  Y.  354,  41  L.  R.  A.  554^  50 
N.  E.  971;  Calder  v.  Smalley,  66  Iowa,  219, 
55  Am.  Rep.  270,  23  X.  W.  638 ;  Port  Jcrris 
v.  First  yat.  Bank,  06  X.  Y.  550;  Dickfion  v. 
Hollister,  123  Pa.  421,  16  Atl.  484;  Milford 
V.  Holbrook,  9  Allen,  17,  85  Am.  Dec.  735; 
Congreve  v.  Smith,  18  N.  Y.  79 ;  Congrerc  v. 
Morgan,  18  N.  Y.  84,  72  Am.  Dec.  495 ;  Crttd 
V.  Hartmonn,  29  X.  Y.  591,  86  Am.  Dec. 
341;  Dygert  v.  Schenck,  23  Wend.  446,  35 
compelled  to  pay  for  injuries  caused  by  the  I  Am.  Dec.  575;  Irvine  v.  Wood,  51  N.  Y".  224, 
unsafe  condition  of  a  sidewalk  in  front  of  j  10  Am.  Rep.  603:  Portland  v.  Richardson^ 


defendant's  property.     Affirmed, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Edmund  C.  Strode  and  D.  J. 
Flaherty,  for  plaintiff  in  error : 

Recovery  in  this  action  could  be  had  at 
common  law. 

The  judgment  in  the  case  against  the  city 
is  conclusive  on  certain  facts  in  issue. 

Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y. 
550;  2  Dill.  Mun.  Corp.  §§  1034,  1035;  Port- 
land V.  Richardson,  54  Me.  46,  89  Am.  Dec. 
720;  Milford  v.  Holbrook,  9  Allen,  17,  85 
Am.  Dec.  735;  Severin  v.  Eddy,  52  111.  189; 
Canandaigua  v.  Foster,  156  N.  Y.  354,  41  L. 
R,  A.  554,  50  N.  E.  971;  Veazie  v.  Penobscot 
R.  Co.  49  Me.  119;  Robbins  v.  Chicago,  4 
Wall  657,  18  L.  ed.  427. 

No  notice  of  the  defect  was  required,  and 
no  such  request  to  remedy  it  was  necessary. 

Leahan  v.  Cochran,  178  ^lass.  566,  53  L. 
R.  A.  891,  60  N.  E.  382;  Matthews  v.  Mis- 
souri P,  R.  Co.  26  Mo.  App.  75;  Morgan  v. 
Illinois  d  St.  L.  Bridge  Co.  5  Dill.  96,  Fed. 
Cas.  No.  9,802. 

The  grantee  has  no  right  to  assume  any  of 
the  facts  which  lie  at  the  foundation  of  its 
right  to  notice.  It  is  notified  by  law  that 
its  grantor  could  acquire  no  right  to  main- 
tain the  nuisance  from  any  person,  or  from 
any  authority,  or  by  any  means,  and  that  it, 
as  grantee,  could  not,  under  any  circum- 
stances, lawfully  continue  such  intei'ference 
or  obstruction  of  the  public  right. 

Mills  V.  Hall,  9  Wend.  315,  24  Am.  Dec. 
160;  Congrcre  v.  Morgan,  18  N.  Y.  84,  72 
Am.  Dec.  495;  Irvine  v.  Wood,  51  N.  Y.  224, 
10  Am.  Rep.  603;  Iricin  v.  Sprigg,  6  Gill, 
200,  46  Am.  Dec.  667:  Copland  v.  Harding- 
ham,  3  Campb.  398;  Canandaigua  v.  Foster, 
156  N.  Y.  354,  41  L.  R.  A.  554,  50  N. 
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54  Me.  46,  89  Am.  Dec.  720;  Clifford  v.  Dam, 
81  N.  Y.  52;  Irwin  v.  Sprigg,  6  Gill,  200,  46 
Am.  Dec.  667;  Wick  wire  v.  Angola,  4  Ind. 
App.  253,  30  N.  E.  917;  Leahan  v.  Cochran^ 
178  Mass.  566,  53  L.  R.  A.  891,  60  N.  E.  382; 
Durant  v.  Palmer,  29  X.  J.  L.  544 ;  Jenne  v. 
Sutton,  43  X.  J.  L.  257,  39  Am.  Rep.  578; 
Morton  v.  Smith,  48  Wis.  265,  33  Am.  Rep. 
811,  4  X.  W.  330;  Barry  v.  Terkild^n,  72 
Cal.  254,  13  Pac.  657;  Smith  v.  UcDo\celU 
148  111.  51,  22  L.  R.  A.  393,  35  N.  E.  141; 
yelson  V.  Godfrey,  12  111.  20;  Mills  v.  Hall,  9 
Wend.  315,  24  Am.  Dec.  160;  Severin  v.  Eddy„ 
52  111.  189 ;  Stevenson  t.  Joy,  152  Mass.  45, 
25  X.  E.  7S  •,Delory  v.  Canny,  144  Mass.  445, 
11  X.  E.  656;  Morris  v.  Woodbum,  57  Ohio 
vSt.  330,  48  X.  E.  1097 :  Loicell  v.  Boston  d 
L.  R.  Corp.  23  Pick.  24,  34  Am.  Dec.  33; 
Dax^enport  v.  Ruckynan,  37  X.  Y,  568; 
Stoughton  v.  Porter,  13  Allen,  191;  Pfau  r. 
Reynolds,  53  111.  212;  Shipley  v.  Fifty  Asso- 
ciates, 101  Mass.  251,  3  Am.  Rep.  348;  Morris 
Canal  rf  Bkg.  Co.  v.  Ryerson,  27  X.  J.  L. 
457;  Veazie  v.  Penobscot  R.  Co.  49  Me.  119. 

A  license  to  maintain  the  excavation  un- 
der  the  walk  could  not  be  construed  as  a 
license  for  carelessness. 

Port  Jervis  v.  First  Sat.  Bank,  96  X.  Y\ 
560;  Jennings  v.  Van  Schaick,  108  X.  Y. 
530,  15  X.  E.  424;  Irvine  v.  Wood,  51  X.  Y. 
224,  10  Am.  Rep.  603;  Clifford  v.  Dam,  SI 
X.  Y.  62 ;  Wood,  Xuisances,  §  266. 

The  city  did  not  sustain  damages  until 
the  judgment  became  final  and  was  paid  by 
the  city.  Suit  was  brought  in  less  than  a 
year  from  the  time  the  judgment  was  af- 
firmed in  the  supreme  court.  The  statute  of 
limitations  had  not  run. 

Veazie  v.  Penobscot  R.  Co.  49  Me,  119; 
Minick  v.  Huff,  41  Xeb.  516,  59  X.  W.  795; 
Oppman  v.  Steinbrenner,  17  Mont,-369,  42  N. 


1908. 


Lincoln  v.  Fibst  National  Bank. 
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W.  1015;  Kramer  v.  Carter,  136  Mass.  504; 
lilies  V.  Fitzgerald,  11  Tex.  417;  Hikes  v. 
Orawford,  4  Bush.  19;  Burton  v.  Rutherford, 
49  Mo.  255;  Reeves  v.  Pulliam,  66  Tenn. 
119;  Thompson  v.  Stevens,  2  Xott.  &  M'C. 
493;  3  Pom.  Eq.  Jur.  §§  1417-1419. 

Messrs.  W.  E.  Blake,  J.  W.  Deweese, 
and  Frank  E.  Bishop,  for  defendant  in 
error : 

If  there  is  any  liability  of  defendant  in 
this  case  it  is  statutory ;  and,  in  the  absence 
of  a  statute  imposing  the  obligation  on  de- 
fendant,  it  is  not  liable. 

Dill.  Mun.  Ck)rp.  4th  ed.  §  1012;  Keokuk 
T.  Independent  Dist,  53  Iowa,  352,  36 
Am.  Rep.  226,  5  N.  W.  503;  Hartford  v.  Tal- 
-cott,  48  Conn.  525,  40  Am.  Rep.  189;  Taylor 
V.  Lake  Shore  d  M.  8.  R.  Co.  45  Mich.  74,  40 
Am.  Rep.  457,  7  N.  W.  728;  Rochester  v. 
Campbell,  123  N.  Y.  405,  10  L.  R.  A.  393,  25 
N.  E.  937;  Woodward  v.  Boscobel,  84  Wis. 
:226,  54  N.  W.  332;  Flynn  v.  Canton  Co.  40 
Md,  312,  17  Am.  Rep.  003;  Moore  v.  Gadsden, 
93  N.  Y.  12;  Davis  v.  Omaha,  47  Neb.  846, 
«6  N.  W.  859;  Otnaha  v.  Jensen,  35  Neb.  68, 
o2  N.  W.  833;  Beatrice  v.  Reid,  41  Neb.  214, 
59  N.  W.  770. 

The  repealing  of  an  act  without  a  saving 
clause  obliterates  the  statute  as  completely 
as  though  it  had  never  been  passed. 

Dillofi  V.  hinder,  36  Wis.  344;  Van  In- 
tcagen  v.  Chicago,  61  111.  31;  Bennet  v.  Bar- 
Sfus,  1  Neb.  419;  Com.  v.  Standard  Oil  Co. 
101  Pa.  150. 

Although  coal  holes  are  for  the  benefit  of 
abutting  property  the  owner  or  tenant  can- 
not be  held  liable  for  damages  on  account  of 
the  same  (in  absence  of  statutory  liability) 
unless  he  has  been  guilty  of  affirmative  ac- 
tual negligence. 

Ray,  Negligence  of  Imposed  Duties,  p.  108 ; 
Leonard  v.  Storer,  115  Mass.  86,  15  Am. 
Rep.  76;  Oridley  v.  Bloomington,  68  111.  47; 
-Clark  V.  Fry,  8  Ohio  St.  358,  72  Am.  Dec. 
590;  Fisher  v.  ThirkeU,  21  Mich.  1,  4  Am. 
Rep.  422 ;  Wolf  v.  Kilpatrick,  101  N.  Y.  146, 
54  Am.  Rep.  672,  4  N.  E.  188;  Readman  v. 
Conicay,  126  Mass.  374:  Eastman  v.  Amos- 
keag  Mfg.  Co.  44  N.  H.  144,  82  Am.  Dec. 
201 ;  Johnson  v.  Lexcis,  13  Conn.  303,  33  Am. 
Dec.  405;  Moak's  Underbill,  Torts,  253-255; 
Woram  v.  ^S'oble,  41  Hun,  398. 

A  statute  compelling  a  property  owner  to 
build  or  repair  sidewalks,  or  to  keep  them 
free  from  obstructions  other  than  nuisances 
•committed  by  himself  is  unconstitutional 
And  void. 

Koonan  v.  Stillicater,  33  Minn.  198,  53 
Am.  Rep.  23,  22  N.  W.  444;  Jansen  v.  Atch- 
ison, 16  Kan.  358;  Ondley  v.  Bloomington, 
88  III.  554,  30  Am.  Rep.  566:  Chicago  v. 
Crosby,  111  III.  539. 

Hastings,  C,  filed  the  following  opinion: 
In  this  case  the  plaintiff  filed  in  the  dis- 
trict court  of  Lancaster  county,  January  24, 
1901,  a  petition  setting  out  its  incorporation, 
and  that  of  the  defendant  bank:  that  the 
latter,  November  1,  1894,  and  long  prior 
thereto  and  thereafter,  owned  lot  13  in  block 
34  in  plaintiff  city,  and  maintained  for  its 
own  use  and  benefit  a  vault  under  the  side- 
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walk,  which  was  a  public  sidewalk  of  the 
city  on  one  of  its  principal  thoroughfares, 
\iith  a  lax^  opening  or  coal  hole  through 
the  sidewalk,  constructed  by  defendant's 
grantors,  and  maintained  by  it  for  its  own 
benefit;  that  the  lid  covering  this  hole  was 
defective,  unfastened,  and  insecure,  and  sub- 
ject to  displacement  by  any  person  stepping 
upon  the  ed^  of  it,  and  was  not  of  sufficient 
size  and  weight  to  securely  cover  the  hole; 
that  these  fa^s  were  well  known  to  the  de- 
fendant; that  about  November  1,  1894,  Mrs. 
Pirner  stepped  upon  the  coal-hole  cover,  and, 
by  reason  of  its  defective  construction,  fdl 
through,  and  sustained  serious  damages 
thereby,  and  because  of  such  injuries  insti- 
tuted an  action  against  the  plaintiff,  in 
which  she  recovered  the  sum  of  $4,000  dam- 
ages and  $227.26  costs;  that  the  city  prose- 
cuted error  to  this  court,  where  the  judg- 
ment was  affirmed  on  February  9,  1900  (81 
N.  W.  846),  and  additional  costs  in  the  sum 
of  $40.80  court  costs,  and  $20  for  printing 
were  incurred ;  that  on  September  10,  1900, 
the  city  plTd  the  judgment,  interest,  and 
costs  in  full,  amounting  to  $5,256.12,  and 
incurred  e.Kpenses,  including  costs  of  the 
supreme  court,  and  procuring  bill  of  ex- 
ceptions prepared  in  the  defense  of  said 
action,  in  the  sum  of  $349.86;  that  the  in- 
juries to  Mrs.  Pirner  were  caused  by  the  de- 
fendant's unlawfully  maintaining  its  excava- 
tion under,  and  its  coal  hole  Sirough,  the 
sidewalk  in  an  unsafe,  dangerous,  and  de- 
fective condition,  to  the  plaintiff's  damage 
in  the  sum  of  $5,605.98.  The  defendant  an- 
swered, admitting  the  corporate  character 
of  the  parties,  and  the  recovery  of  judgment 
by  Mrs.  Pirner  against  the  plaintiff,  and  the 
error  proceedings  to  this  court,  and  denied 
the  other  allegations.  A  general  denial  was 
filed  to  this  answer,  and  on  the  issues  so 
made  trial  was  had  to  the  court,  a  jury  be- 
ing waived ;  and  the  district  court  found  for 
the  defendant,  and  dismissed  the  action.  Mo- 
tion for  new  trial  was  overruled.  From  this 
judgment  the  plaintiff  brings  error. 

The  plaintiff  claims  that,  under  the  facts 
in  this  case,  the  defendant  is  liable  over  to 
the  city  ( 1)  at  common  law;  (2)  under  the 
city  charter,  which  at  the  time  of  the  acci- 
dent provided  as  follows:  "It  is  hereby 
made  the  duty  of  all  real  estate  owners  and 
occupants  to  keep  the  sidewalk  alongside  or 
in  front  of  the  same  in  good  repair,  and  free 
from  snow  and  ice  and  other  obstructions, 
and  they  shall  be  liable  for  all  damages  for 
injury  occasioned  by  reason  of  the  defective 
condition  of  such  sidewalk;'  and  (3).  under 
the  ordinance  of  the  city  providing  for  exca- 
vations beneath  sidewalks,  as  follows:  "No 
person  shall  be  allowed  to  keep  or  use  for 
vaults,  areas,  or  other  purposes,  the  space 
beneath  the  sidewalk  included  within  the 
sidewalk  lines  of  any  street  within  the  city 
unless  a  permit  therefor  shall  have  been  ob- 
tained from  the  city  council;  such  permit 
to  continue  and  be  issued  only  upon  such  con- 
dition that  the  party  receiving  the  same 
shall,  as  compensation  for  the  privilege 
granted  by  such  permit,  maintain  and  keep 
in   repair*  a   sidewalk   over  such   space  \i\- 
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tended  to  be  used  for  vaults,  areas,  or  other 
purposes  and  pay  all  damages  that  may  be 
sustained  by  any  person  b^  reason  of  said 
sidewalk  being  in  a  defective  or  dangerous 
condition."  The  bank  asserts  that  there 
is  no  common-law  liability  on  its  part, 
for  lack  of  any  knowledge  or  notice 
on  its  part  of  the  defective  condition 
of  this  coal  hole;  that  no  liability  at- 
taches to  it  as  a  mere  owner,  for  a 
mere  passive  neglect;  that  defendant's  pos- 
session of  the  property  was  only  construc- 
tive, by  reason  of  a  sheriff's  deed  bearing 
date  about  three  weeks  before  Mrs.  Pirner*s 
accident,  and  no  actual  knowledge  on  the 
part  of  the  bank,  or  demand  upon  it  for  re- 
pairs, appears  in  the  evidence;  that  there 
was  no  statutory  liability,  because  in  the 
year  1809,  a  year  and  more  before  the  insti- 
tution of  this  action,  the  statute  above 
quoted  was  repealed;  that  any  attempt  to 
create  such  a  liability  by  ordinance  was  un- 
constitutional and  void;  and  that  the  right 
of  action  is  barred  by  the  statute  of  limita- 
tions, because  the  injury  w^as  sustained  by 
Mrs.  Pimer  in  1894, — ^more  than  six  years 
before  the  commencement  of  the  action. 

The  bank  appears  clearly  to  have  had  no- 
tice of  the  pendency  of  Mrs.  Pirner's  action 
against  the  city,  and  to  have  refused  to  take 
any  part  in  it.  Under  the  admissions  of  the 
answer,  therefore,  the  bank  is  concluded  as 
to  the  existence  of  the  trouble  of  which  she 
complained,  a  defective  lid  on  this  coal  hole, 
as  to  her  injury  from  that  cause,  and  as  to 
the  amount  of  damages  sustained  by  her. 
The  bank,  of  course,  is  not  concluded  by  that 
adjudication  as  to  the  question  of  its  own 
responsibilitv  for  the  condition  of  the  coal 
hole.    Dill.  Mun.  Corp.  §  1035. 

The  sole  questions  in  thid  case,  then,  are 
as  to  the  responsibility  of  defendant  merely 
because  it  was  the  owner  of  this  coal  hole, 
and  as  to  the  statute  of  limitations.  If  ei- 
ther is  found  in  favor  of  the  defendant,  the 
judgment  must  be  affirmed.  So  far  as  the 
latter  question  is  concerned,  no  authority 
whatever  is  cited  by  the  defendant,  and  only 
some  cases  on  sureties*  rights  to  contribution 
and  officers'  claims  for  indemnity  by  plain- 
tiff. It  seems  clear,  however,  that,  if  there 
exists  any  right  on  the  part  of  the  city  to 
recover  over  against  the  bank  because  of 
the  injury  to  Mrs.  Pimer,  it  could  only  be 
when  the  city's  liability  toward  Mrs.  Pirner 
became  fixed'  The  wrong,  so  far  as  the  city 
is  concerned,  only  became  actionable  when 
damage  to  the  city  accrued,  and  that  was 
only  when  a  final  judgment  in  Mrs.  Pirner's 
favor  was  rendered.  Any  attempt  to  recover 
of  the  bank  on  plaintiff's  part  before  that 
time  jyould  have  been  futile,  and  the  statute 
would  not  commence  to  run,  as  against  a 
right  of  action,  until  such  right  of  action  was 
in  existence.  Evidently  the  city  could  not 
assert  its  liability  to  Mrs.  Pirner  in  a  case 
against  the  bank  so  long  as  it  was  denying 
such  liability  in  Mrs.  Pirner's  own  action  in 
the  same  court,  or  in  this  one  on  revic\i\  It 
will  not  be  necessary  to  discuss  further  the 
question  of  the  statute  of  limitations.  The 
citv's  claim  here  is  for  indemnity  against 
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liability  on  Mrs.  Pirner's  judgment,  not  for 
the  injury  to  Mrs.  Pirner. 

It  remains  to  see  whether  there  is  any 
right  to  charge  defendant  with  responsibil^ 
ity  for  the  condition  of  the  coal-hole  lid,  ei- 
ther at  common  law,  by  statute,  cm:  by  ordi- 
nance of  the  city.  The  common-law  liability 
of  the  defendant  is  the  claim  most  strongly 
urged  by  plaintiff.  It  rests,  as  above  stated,, 
solely  on  the  ownership  of  the  properly  on 
the  defendant's  part  by  virtue  of  a  sheriff's 
deed  bearing  date  about  three  weeks  before 
Mrs.  Pirner's  fall.  One  Carr,  as  owner,  had 
built  the  walk  and  coal  hole  some  years  be- 
fore, and  was  still  in  possession.  In  what 
capacity  he  was  still  holding,  does  not  ap» 
pear.  There  is  nothing  to  show  possession 
.by  defendant,  except  the  sheriff's  deed,  and 
its  recording  on  October  11,  1894.  In  that 
deed,  Carr  is  named  as  one  of  the  defendants 
whose  rights  were  conveyed  by  it.  The  in- 
jury occurred  November  1,  1894.  The  sole 
cause  alleged  is  the  loose  lid  of  the  ooal  bole^ 
so  that  it  slipped  aside  and  let  the  woman's 
foot  through  and  caused  a  fall,  with  bniis- 
ing  of  the  foot  and  leg,  and  some  injury  of 
the  back.  Tlie  excavation  and  hole  in  the 
walk  had  been  there  since  1883,  in  substan- 
tially the  same  condition.  The  walk  and 
coal  hole  had  been  made  imder  the  inspection 
of  the  city's  street  commissioner.  Not  so 
much  as  knowledge  of  the  coal  hole*a  exist- 
ence on  the  part  of  this  defendant,  whose 
sheriff's  deed  is  dated  twenty-three  days, 
and  recorded  twenty  days,  before  this  acci- 
dent, appears.  It  is  clear  that  if  the  de- 
fendant is  liable  at  common  law,  it  must  be 
for  maintaining  a  nuisance  in  a  public  streets 
It  may  be  taken  as  settled  that  an  unauthor- 
ized coal  hole  in  a  sidewalk  would  be  a  nui- 
sance per  8€,  Irvine  v.  TTood,  51  N.  Y.  224, 
10  Am.  Rep.  603;  Robinson  v.  MilU,  25 
Mont.  391,  65  Pac.  114.  Both  of  the  abore 
cases  hold,  with  seeming  good  reason,  that 
an  unsafe  and  improperly  secured  authorized 
excavation  is  as  much  a  nuisance  as  is  an 
unauthorized  one.  No  authority  for  main- 
taining a  coal  hole  is  pleaded  here,  and  the 
finding  in  Mrs.  Pirner*s  case  would  be  con- 
clusive as  to  its  bad  condition  if  there  was. 
But  can  d^endant,  under  the  evidence  here, 
be  claimed  to  have  been  'condusivdy  shown 
to  be  guilty  of  maintaining  it,  so  that  the 
trial  court's  finding  otherwise  must  be  re- 
versed? The  bank  had  only  a  sheriff's  deed, 
and  the  defendant  in  the  foreclosure  action 
w^s  still  in  possession.  "A  party  who  oomes 
into  possession  of  lands  as  grantee  or  lessee, 
with  a  nuisance  already  existing  upon  them, 
is  not,  in  general,  liable  for  the  continuanoe 
of  the  nuisance  until  his  attention  has  been 
called  to  it,  and  he  has  been  requested  to 
abate  it."  Cooley,  Torts,  1st  ed.  p.  611. 
This  rule  is  put  upon  the  ground,  in  tlie 
first  place,  that  the  purchaser  has  a  right  to 
assume  as  to  other  persons  that  a  right  to 
maintain  it  has  been  acquired.  It  is  also 
put  on  the  ground  that  the  purchaser  ought 
not  to  be  held  liable  for  consequences  of 
which  he  was  ignorant,  and  which  he  did  not 
intend.  Johnson  v.  Lewis,  13  Conn.  307,  33 
Am.  Dec.  405. 
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It  is  conceded  by  plaintiff  that  such  is  the 
general  rule,  but  it  is  urged  that  it  has  no 
application  to  a  public  nuisance  Uiat  results 
in  an  obstruction  to  the  streets.    The  rule 
requiring  at  least  notice  to  the  purchaser  of 
the  existence  of  a  nuisance,  before  his  liabil- 
ity commences,  is  stated  in  Pollock  on  Torts, 
without  the  indication  of  any  exception,  and 
based  on  Penruddock'a  Case,  5  Coke,  lOOh. 
In  Cooley  on  Torts,  at  the  place  cited,  it  is 
said  to  have  no  application  to  cases  where  a 
personal  duty  or  obligation  is  cast  upon  the 
owner  by  law,  or  where  the  nuisance  is  im- 
mediately dangerous  to  life  or  health.     It 
would  seem  reasonable  to  hold  that  it  would 
not  apply  where  the  owner's  suffering  the 
nuisance  to  continue  would  amount  to  a  fail- 
ure to  perform  some  duty  owed  to  the  public, 
or  apply  to  the  actual  infliction  of  a  wrong. 
The  three  cases  cited  and  relied  upon  by 
plaintiff  are  of  this  kind.     Leahan  v.  Coch- 
ran, 178  Mass.  566,  53  L.  R.  A.  891,  60  N. 
£.    382,    is    distinctly    of    this    kind.     De- 
fendant purchased  and  thereafter  occupied 
a  house  whose  gutter  discharged  water  on 
the  sidewalk.    The  water  froze,  and  plain- 
tiff was  injured  by  the  ice.    The  defendant 
was  held  liable  because  of  a  duty  to  keep  ob- 
structions off  the  walk,  and  no  prescriptive 
right   to   maintain   a     dangerous   situation 
there  was  acquirable  by  use  or  purchase. 
Matthews  v.  Missouri  P.  R.  Co,  26  Mo.  App. 
75,  is  another  case  of  an  obstruction  in  a 
highway,  and  liability  is  said  to  result  for 
the   same   reason   to   one   who   was   openly 
maintaining   the   obstruction   which  caused 
the  injury.     Defendant  is  held,  not  as  owner 
of  the  premises,  but  as  ''the  continuer  of  the 
nuisance.'*    The  case  of  Morgan  v.  Illinois  d 
St.  L.  Bridge  Co.  5  Dill.  96,  Fed.  Cas.  No. 
9.802,  is  cited  by  the  Missouri  appellate  court 
and  by  the  plaintiff  here.     The  liability  in 
the  latter  case  is  held  to  result  because  the 
receiver  and  the  road  which  he  represented 
had  maintained  for  three  years,  as  lessees  of 
another  corporation,  a  14-foot  cut  in  a  crowded 
thoroughfare,  without  railing  or  protection. 
It  was  held  that  the  fact  of  the  premises  be- 
ing in  such  condition  when  leased  was  no 
protection.      A    duty    to    protect    passers 
against   their   excavation  arose   when  they 
commenced  to  use  it.    These  cases  are  very 
far  from  showing  a  duty  on  defendant's  part 
to  protect  passers  or  the  city  from  injury 
because  of   this  coal   hole.     It  seems  clear 
that  to  bring  the  defendant  within  the  ex- 
ception to  the  rule  requiring  that  purchasers 
have  notice  of  the  existence  of  a  nuisance,  to 
render  them  liable,  such  possession  and  con- 
trol of  these  premises  as  to 'cast  upon  it  the 
duty  of  actively   providing  for  the  public 
safety  must  be  shown.   Such  a  duty  is  found 
and  indicated  in  Irvine  v.  Woody  51  N.  Y. 
224,   10  Am.  Rep.  603,  where  it  is  held  to 
devolve  upon  both  landlord  and  tenants  to 
see  that  an  excavation  under  the  street  w^as 
made  safe  for  passers.     The  numerous  de- 
cisions as  to  the  respective  liability  of  lessor 
and  lessee  in  such  cases  show  that  the  own- 
er's  liability  in  such  eases,  where  it  exists, 
is  not  as  owner,  but  as  creator  or  continuer 
of  a  nuisance.     They  may  be  found  collected 
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and  discussed  in  Plumer  v.  Harper,  3  N^ 
U.  88,  14  Am.  Dec.  333,  or  more  recently 
and  fully  in  Martin  v.  Pettit,  117  N.  Y.  118^ 
sub  nom.  Wasson  v.  Pettit,  5  L.  R.  A.  794, 
22  N.  E.  566,  and  in  the  extended  notes  to- 
those  cases.  Such  presumption  of  use  and 
control  as  the  three-weeks  possession  of  a 
sheriff's  deed  might  raise  is  rebutted  by  the 
fact  that  the  foreclosure  defendant  was  still 
in  possession.  The  liability  as  owner  which 
is  sought  to  be  established  by  means  of  the 
statute  before  quoted  cannot  attach.  As  be- 
fore stated,  a  right  of  action  accrued  in^ 
favor  of  the  city  only  when  its  liability  to- 
Mrs.  Pirner  became  fixed.  This  was  after 
the  repeal  of  the  statute  in  question,  which 
took  place  in  1899.  The  affirmance  of  Mrs. 
Pirner 's  judgment  was  in  1900.  The  general 
saving  clause  in  chapter  88,  §  2,  Gomp.  Stat, 
relat^  only  to  causes  of  action  accrued  be- 
fore such  repeal.  The  liability  under  the 
city  ordinance  is  against  the  person  who  is 
"allowed  to  keep  or  use"  a  vaxilt  or  excava- 
tion beneath  the  street.  As  the  evidence  m 
this  case  entirely  fails  to  show  that  defend- 
ant kept  or  used  this  excavation  or  coal' 
hole,  there  can  be  no  liability  under  this  or- 
dinance. Indeed,  the  fact  that  the  excava- 
tion and  coal  hole  were  outside  of  the  de- 
fendant's lot,  and  entirely  on  the  city's  land^ 
and  could  not  be  maintained  except  with  the 
consent  of  the  city,  is  of  itself  a  sufficient 
answer  to  any  claim  against  defendant  mere- 
ly as  owner  of  lot  13.  Doubtless  possession, 
control,  and  use  of  these  premises  would 
make  defendant  responsible  for  the  safety  of 
any  excavation  under  the  city's  streets,  at 
least  to  the  extent  of  taking  all  reasonable 
precaution  to  make  it  so.  Martin  v.  Pettii, 
117  N.  Y.  118.  suh  nom.  Wasson  v.  Pettit,  S 
L.  R.  A.  794,  22  N.  E.  566.  No  such  control 
appears  here. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  affirmed. 

Kirkpatriok  and  Iiobingier,  CO.,  con- 
cur. 

Per  Curiam  s 

For  the  reasons  stated  in  the  foregmng 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 
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•  1.  Subsequent  ■tockltolderB  lt«Te  no 
NtandinflTf  as  a  general  rule,  to  attack  prior 
mismanagement  of  the  corporation.        ** 

2.  Snch  a  stockholder  onvltt  not  to  be 
allo^ived  to  sue,  unless  the  mismanagement 
or    its    effects    continue    and    are    injurious 

•Headnotes  by  Pound,  C. 


Note. — For  another  case  in  this  series  as  to 
the  right  of  a  purchaser  of  stock  to  complain  of 
prior  wrongful  acts  or  mismanagement  of  the 
corporation,  see  Clark  v.  American  Coal  Co. 
(Iowa)  17  L.  R.  A.  557. 
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to  him,  or  It  affects  him  specially  and  pe- 
culiarly In  some  other  manner. 
8.     Stockholders     -tvUo     have     acquired 
their      shareii      and      their      Interest 

In  the  corporation   from   the  alleged  wrong- 
doers, and  through  the  prior  mismanagement, 
have  no  standing  to  compUiin  thereof. 
4.     Stoekholders,  as  such,  have  no  title 
to  the  corporate  property  vihlch  they 
may  convey  or  encnmlier  in  their  o^n 
name ;  but  this  is  only  another  way  of  say- 
ing that  the  corporation  must  act  through  its 
proper  agents  and  In  the  prescribed  w«iy. 
iR-     l¥here  a  corporation  Is  proceeding 
at  law,   or  where  It  is  asserting  a  title  to 
property,  or  the  title  to  property  is  Involved, 
the  corporation  is  regarded  as  a  person  sepa- 
rate  and  distinct   from   its   stockholders,   or 
any  or  all  of  them. 
-e.     But     where     It     Is     proceeding     In 
equity  to  assert  rights  of  an  eqnlta- 
ble   nature,  or  is  seeking  relief  upon  rules 
or  principles  of  equity,  the   court  of  equity 
will  not  forget  that  the  stockholders  are  the 
real  and  substantial  beneficiaries  of  a  recov- 
ery ;  and  if  the  stockholders  have  no  standing 
In  equity,  and  are  not  equitably  entitled  to 
the  remedy  sought  to  be  enforced  by  the  cor- 
poration  in   their   behalf  and   for   their  ad- 
vantage,   the    corporation    will   not    be    per- 
mitted to  recover. 
T.     The   proposition    announced    In    the 
fourth     paragraph  of     the     syllabus     In 
Fitzgerald  v.  Fitzoerald  d  Mallory  Construc- 
tion Co.  59  N.  W.  838,  41  Xeb.  374,  was  in 
effect,  if  not  expressly,  retracted  on  rehear- 
ing   in    Fitzgerald   v.    Fitzgerald    d    Mallory 
Construction  Co.  62  N.  W.  8»9.  44  Neb.  473. 
and  is  disapproved. 
S,     A    plaintiff     must     recover    on     the 
strengrth    of   his   own   case,  not  on  the 
weakness  of  the  defendant's  case.     It  is  his 
right,  not  the  defendant's  wrongdoing,   that 
is  the  basis  of  recovery. 
■©.     IVhere  service  under  a  contract  of 
employment    for   a   Used   period  con- 
tinues   after    such    period    has    expired,    it 
is  presumed  to  be  under  the  same  contract; 
but  this  presumption  must  yield  to  evidence 
showing  a  change  of  terms. 
lO.     The  areneral  manager  of  a  corpor- 
ation, after  expiration  of  a  contract 
llxinr   his    salary  at   |5,000   per  annum, 
continued   In  the  same  employment,   without 
any   new  agreement,   and   afterwards   volun- 
tajlly   reduced   his  salary   to  ^3.000  per  an- 
num, drawing  it  from  month  to  month  there- 
after  on    that   basis    for   many   years,    until 
he   gave   up    the    office.      After    the   orlginol 
contract,  no  action  was  taken  by  the  direct- 
ors  with    reference    to    his   salary;    but    the 
evidence    that    he    took    the    less    sum    from 
time  to  time  in  full  payment  was  clear  and 
convincing.     Held,  that  a  judgment  for  back 
salary  at  the  rate  of  |52,000  per  annum  could 
not  be  sustained. 

(February  17,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Douglas  County  in 
plaintiff's  favor  in  an  action  brought  to  ve- 
<xn'er  damages  for  tni5;managi.'ment  by  de- 
fendant of  the  plaintiff  corporation,  and  to 
recover  vsalary  which  he  had  taken  in  excess 
of  the  amount  to  which  he  was  entitled  under 
contract.     Reversed. 

The  facts  are  stated  in  the  Commissioner's 
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Messrs,  Bjron  O.  Borbank  and  Hal- 
leck  F.  Rose,  for  appellant: 

The  proof  sufficiently  shows  the  existence 
of  an  unlawful  scheme  of  defendants  for  the 
use  of  the  company's  funds  in  carrying  on  a 
private  enterprise  and  speculation,"  that  the 
preconceived  plan  was  executed  in  all  its  de 
tails,  and  that  a  large  profit  wtis  realized  by 
the  unlawful  investment  of  the  companr'c 
funds. 

The  presumption  of  equity  is  against  the 
validity  of  transactions  '  between  prin- 
cipal and  agent,  and  the  burden  of  proof  to 
establish  their  validity  is  upon  the  agent 
The  burden  is  on  Barb^  to  show  affirma- 
tively payment  of  collateral  loans. 

San  Pedro  Lumber  Co.  v.  Reynolds,  121 
Cal.  89,  53  Pac.  410;  Pom.  Eq.  Jur.  §  956. 

The  fiduciary  character  of  the  defendant « 
as  managing  officers  of  the  corporation  pre- 
cluded their  use  of  the  corporate  funds  for 
private  speculation. 

Oorder  v.  Plattsmouth  Canning  Co.  30 
Neb.  548,  54  N.  W.  830;  Fitzgerald  v.  Fitz 
gerald  d  M.  Constr,  Co.  41  Xeb.  44:>, 
69  N.  W.  838,  44  Neb.  491,  62  N.  W.  890. 
European  d  N.  A.  R.  Co.  v.  Poor.  59  ^h. 
278;  Underbill,  TrusU,  178;  Ellis  t.  Ward 
137  111.  509,  25  N.  E.  530. 

Defendants,  by  construction  of  equity,  will 
be  adjudged  trustees  of  the  profits  roLlizevi 
from  these  unlawful  transactions,  without 
regard  to  the  fact  of  whether,  at  the  precis 
time  of  acquiring  the  shares,  they  obtained 
the  purchase  money  from  other  sources. 

Stettnische  v.  Lamb,  18  Xeb.  627,  26  X. 
W.  374;  Ellis  v.  Ward,  137  111.  509,  25  X.  E. 
530:  Jones  v.  Dexter,  130  Mass.  380,  39  Am. 
Rep.  459;  Rose  v.  Hayden,  35  Kan.  106.  57 
Am.  Rep.  145,  10  Pac.  554;  Wood  v.  Rah€. 
96  N.  Y.  414,  48  Am.  Rep.  640;  Jenkins  v. 
Frink,  30  Cal.  586,  89  Am.  Dec.  134;  Pool 
Eq.  Jur.  §  1052;  Bent  v.  Priest,  86  Mo.  477: 
European  d  N,  A.  R.  Co.  v.  Poor,  59  Me. 
278:  Fountain  Spring  Park  Co.  v.  R<^herts. 
92  Wis.  345,  66  X.  W.  399;  Drury  v.  Cro$s. 
7  Wall.  305,  sub  nom.  Drury  v.  Milwaukee 
d  8.  R.  Co.  19  L.  ed.  40. 

A  corporate  office,  as  such,  is  not  the  sub- 
ject of  bargain  and  sale. 

Bent  V.  Priest,  86  Mo.  477:  McClure  v. 
Law,  101  X.  Y.  78,  55  X.  E.  388. 

The  company's  action  is  not  barred,  either 
by  acquiescence,  •r  by  lapse  of  time. 

Fitzgerald  v.  Fitzgerald  d  M.  Constr.  Co. 
41  Xeb.  430,  59  X.  W.  838;  Pacific  R.  Co.  v. 
MissouH  P.  R.  Co.  Ill  U.  S.  520,  28  L.  ed, 
503,  4  Sup.  Ct.  Rep.  583. 

A  sole  stockholder  of  a  corporation  has  no 
title,  legal  or  equitable,  to  its  property  which 
he  can  convey  by  a  deed  in  his  o>vn  name. 

Parker  v.  Bethel  Hotel  Co.  96  Tenn.  252. 
31  L.  R.  A,  706,  34  S.  W.  209;  LouisriUe 
Bkg.  Co.  V.  Eisenman  Bros,  d  Co.  94  Kv.  S3. 
19  L.  R.  A.  684,  21  S.  W.  531,  1049;  Button 
v.  Hoffman,  61  Wis.  20.  50  Am.  Rep.  131,  20 
X.  W.  667;  Spurlock  v.  Missouri  P.  R.  Co. 
90  Mo.  200,  2  S.  W.  219:  Svndicate  Ins.  Ct>. 
V.  Bohn,  27  L.  R.  A.  614.  12  C.  C.  A.  531.  27 
U.  S.  App.  564,  65  Fed.  165 :  Wilde  v.  Jrn- 
kins,  4  Paige,  482:  Russell  v.  M'Lrllan.  14 
Pick.  63;   England  v.  Dearborn,   141  Mass. 


1908. 


Home  Fire  Ins.  Co.  v.  Babbeb. 


999 


590,  6  N.  E.  837;  Mathis  v.  Morgan,  72  Ga. 
525,  53  Am.  Rep.  847 ;  Fitzgerald  v.  Missouri 
P.  R,  Co.  45  Fed.  812;  Mickles  v.  Rochester 
City  Bank,  11  Paige,  118,  42  Am.  Dec.  103; 
miers  V.  (heer,  172  111.  552,  40  L.  R.  A. 
589,  50  N.  E.  246;  1  Thorop.  Corp.  {  1073; 
Morawetz,  Priv.  Corp.  2d  ed.  §  233;  Hum- 
phreys V.  McKissock,  140  U.  S.  304-315,  35 
L.  ed.  473-476,  11  Sup.  Ct.  Rep.  779;  Fitz- 
S/erald  v.  Fitzgerald  d  M.  Constr.  Co.  41  Neb. 
429,  59  N.  W.  838. 

The  claim  that  Barber  changed  his  posi- 
tion on  representations  of  other  sharehold- 
ers, or  without  knowledge  of  the  facts  that 
determined  his  own  liability  to  the  company, 
is  entirely  without  foundation. 

New  Sombrero  Phosphate  Co.  v,  Erlanger, 
L.  R.  5  Ch.  Div.  73. 

Knowledge  of  the  existence  of  the  right 
and  an  intention  to  relinquish  it  must  con- 
cur in  order  to  estop  a  party  by  waiver. 

Henry  d  C.  Co.  v.  Fisherdick,  37  Neb.  207, 
55  N.  W.  643;  Livesey  v.  Omaha  Hotel  Co.  5 
Neb.  50;  Cutler  v.  Roberts,  7  Neb.  14,  29 
Am.  Rep.  371. 

The  ratification  or  affirmance  of  a  fraud- 
ulent transaction  is  in  effect  a  new  contract 
to  forgive  the  fraud  practised  and  condone 
the  wrong  done,  made  consciously  ^vith  such 
intent  and  purpose;  and,  in  case  fraud  is 
actually  established,  this  defense  must  stand 
upon  the  clearest  evidence. 

Montgomery  v.  Pickering,  116  Mass.  227; 
Tarkinglon  v.  Purvis,  128  Ind.  187,  9  L. 
R.  A.  607,  25  N.  E.  879 ;  Moxon  v.  Payne,  L. 
R.  8  Ch.  881;  Morse  v.  Royal  12  Ves.  Jr. 
355;  Crone  v.  Ballard,  1  Ves.  Jr.  215;  8ta- 
ley  v.  Housel,  35  Neb.  172.  52  N.  W.  888. 

To  make  out  the  defense  of  estoppel  by 
waiver  or  acquiescence  it  is  essential  foi 
Barber  to  show  that  the  stockholders  all 
participated  in  the  fraudulent  scheme  en- 
tered into  and  carried  out  in  the  year  1892 
for  the  misappropriation  of  the  funds  in 
the  acquisition  of  the  shares  formerly  held  by 
the  Hamilton  party,  or  that  they  subsequent- 
ly ratified  this  transaction. 

Morawetz,  Priv.  Corp.  2d  ed.  §  249 ;  Bag- 
^haw  V.  Eastern  Union  R.  Co.  7  Hare,  129; 
Hazard  v.  Durant,  11  R.  I.  195;  Brewer  v. 
Boston  Theatre,  104  Mass.  378. 

Where  the  contract  of  hiring  is  for  a  year, 
and  the  parties  do  not  disagree,  and  the 
service  continues,  the  presumption  is  that 
it  is  under  the  same  contract ;  but  such  pre- 
sumption may  be  rebutted  by  evidence  of  a 
•change  of  contract. 

McCullough  Iron  Co.  v.  Carpenter,  67  Md. 
555,  11  Atl.  176;  Hale  v.  Sheehan,  41  Neb. 
102.  59  N.  W.  554. 

Where  the  agent  is  unfaithful  to  his  trust, 
and  abuses  the  confidence  reposed  in  him, 
he  thereby  forfeits  his  right  to  claim  com- 
pensation. 

Cleveland  d  8t.  L.  R.  Co.  v.  Pattison,  15 
Tnd.  70;  Sea  v.  Carpenter,  16  Ohio,  412; 
Porter  v.  Silvers,  35  Tnd.  205;  Sumner  v. 
Reicheniker,  9  Kan.  322;  Vennum  v.  Oreg- 
<yry,  21  Iowa,  328. 

Messrs.  V.  O.  Btrickler  and  IXT.  IXT. 
"Morsman,  for  respondent: 

If  the  title  to  the  shares  had  actually 
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vested,  even  though  the  money  was  after- 
wards absolutely  stolen  and  used  to  pay  a 
debt  contracted  in  the  acquisition  of  the  ti- 
tle, the  shares  would  not  have  been  im- 
pressed with  a  trust. 

OlGOtt  V.  Bynum,  17  Wall.  59,  21  L.  ed. 
570;  Dick  v.  Dick,  172  111.  578,  50  N.  E. 
142;  National  Bank  v.  Gilmer,  117  N.  C. 
416,  23  S.  E.  333;  Jones  v.  Hughey,  46  S. 
C.  193,  24  S.  E.  178;  Woodside  v.  Hewell, 
109  Cal.  481,  42  Pac.  152;  Jacksonville  Nat. 
Bank  of  Beesley,  159  111.  120,  42  N.  E.  165; 
State  V.  Bank  of  Commerce,  54  Neb.  728,  75 
N.  W.  28. 

There  is  no  equity  in  any  of  the  plaintiff's 
demands,  and  the  doctrine  of  estoppel  ap-' 
plies  to  each  with  full  force. 

1  Morawetz,  Priv.  Corp.  2d  ed.  §  227. 

A  sole  stockholder  will ,  in  equity,  be 
treated  as  the  corporation  or  not,  as  the  eq- 
uitable rights  of  litigants  may  demand. 

Thomp.  Corp.  §  8403;  Swift  v.  Smith, 
65  Md.  428,  57  Am.  Rep.  336,  5  Atl. 
534;  Union  P.  R.  Co.  v.  Chicago,  R.  I. 
d  P.  R.  Co.  163  U.  S.  564,  41  L.  ed.  265, 
16  Sup.  Ct.  Rep.  1173;  Louisville  Bkg.  Co.  v. 
Eisenman  Bros,  d  Co.  94  Ky.  83,  19  L.  R. 
A.  684,  21  S.  W.  531,  1049;  Barr  v.  New 
York,  L.  E.  d  W.  R.  Co.  125  N.  Y.  263,  26 
N.  E.  146;  Pott  v.  Schmucker,  84  Md.  535, 
35  L.  R.  A.  392,  36  Atl.  592;  Des  Moines  Gas 
Co.  v.  West,  50  Iowa,  16. 

There  were  no  causes  of  action  in  favor 
of  the  entity,  and  against  Barber.  Whatever 
there  might  have  been,  for  the  protection  of 
the  rights  of  other  shareholders,  they  were 
all  extinguished  through  Barber's  acquisi- 
tion of  sJl  the  shares  of  stock;  and,  when 
Barber  transferred  the  shares  with  the 
schedule  of  specific  assets  as  all  of  the  as- 
sets of  the  company,  the  claims  now  set  up, 
even  if  they  had  existed,  were  excluded. 

Morawetz,  Priv.  Corp.  2d  ed.  §  265;  ScMl- 
ling  d  S.  Brewing  Co.  v.  Schneider,  110  Mo. 
83,  19  S.  W.  67 ;  Arkansas  River  La/nd,  Town 
d  Canal  Co.  v.  Farmers'  Loan  d  T.  Co.  13 
Colo.  587,  22  Pac.  954. 

The  body  of  stockholders  is,  in  substance, 
the  corporation,  estoppels  are  concurrent  aa 
between  the  stockholders  and  the  corpora- 
tion; in  other  words,  whatever  will  estop 
the  stockholders  will  estop  the  corporation, 
and  whatever  will  estop  the  corporation  will 
estop  the  stockholders. 

Thomp.  Corp.  §  5269;  Omaha  Hotel  Co, 
v.  Wade,  97  U.  S.  13,  24  L.  ed.  917;  Omaha 
Bridge  Cases,  2  C.  C.  A.  174,  10  U.  S.  App. 
98,  51  Fed.  309;  Union  P.  R.  Co.  v.  Chicago, 
R.  I.  d  P.  R.  Co.  163  U.  S.  564-596,  41  L.  ed. 
265-276,  16  Sup.  Ct.  Rep.  1173;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  ed. 
328;  Paxson  v.  Brown,  10  C.  C.  A.  135,  27 
U.  S.  App.  49,  61  Fed.  874;  Hammond  v. 
Hopkins,  143  U.  S.  224,  36  L.  ed.  134,  12 
Sup.  Ct  Rep.  418;  Uoyt  v.  Latham,  143  U. 
S.  553,  36  L,  ed.  259,  12  Sup.  Ct.  Rep.  568. 

If  one  person  is  induced  to  do  an  act 
prejudicial  to  himself,  in  consequence  of  the 
acts  or  declarations  of  another,  on  which  be 
had  a  right  to  rely,  equity  will  enjoin  the 
latter  from  asserting  his  leeal  rights  against 
the  tenor  of  such  acts  or  declarations. 
59 
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Branson  v.  MHrth,  17  Wall.  32-42,  21  L. 
ed.  566-570;  Dickeraon  v.  Colgrove,  100  U. 
S.  578-580,  25  L.  ed.  618,  619. 

Pound,  C,  filed  the  following  opinion: 
The  plaintiff  is  an  insurance  company,  or- 
ganized in  1884,  with  a  capital  stock  of 
$100,000,  divided  into  1,000  shares  of  $100 
each.  Its  business  is  conducted  by  a  board 
of  directors,  a  finance  committee,  an  exec- 
utive committee,  and  certain  other  officers, 
including  a  secretary  and  general  manager. 
It  appears  that  the  secreUry  and  general 
manager,  at  least  down  to  December,  1809, 
was  at  all  times  interested  with  the  active 
management  and  control  of  the  company's 
affairs,  and  the  president  and  the  remaining 
officers  appear  to  have  given  very  little,  if 
any,  attention  thereto.  The  appellant  and 
principal  defendant,  Charles  J.  Barber,  was 
one  of  the  original  incorporators  of  the  com- 
pany, and  was  a  stockholder  therein  from  its 
organization  until  December  2,  1890.  During 
that  period  he  was  secretary  and  general 
manager,  one  of  the  directors,  and  a  member 
of  the  executive  committcie.  His  codefend- 
ants,  Lovett,  Woodman,  and  Reynolds,  were 
also  original  incorporators  and  stockholders, 
and  from  time  to  time  from  its  organization 
until  December  2,  1899,  were  directors  and 
members  of  the  c»xecutive  and  finance  com- 
mittees. On  December,  1899,  the  defendant 
Barber  entered  into  a  contract  with  one 
Funkhouj*er,  whereby  he  agreed  to  sell  to 
said  Funkhouser  all  of  the  shares  of  the  cap- 
ital stock  of  said  company,  except  2  shares, 
which  he  was  to  obtain,  if  possible,  and  to 
procure  the  resignation  of  all  the  officers  and 
a  majority  of  the  directors.  He  also  agreed 
not  to  engage  in  the  insurance  business,  di- 
rectly or  indirectly,  for  a  period  of  three 
years.  By  the  terms  of  the  contract  he  was 
to  furnish  to  Funkhouser  a  true  and  com- 
plete statement  of  all  the  assets  and  liabil- 
ities of  the  company,  and  if,  upon  investiga- 
tion, the  statement  of  assets  and  liabilities 
proved  to  be  correct  and  satisfactory  to 
Funkhouser,  the  latter  was  to  pay  the  sum 
of  $75,000  for  said  shares,  less  $200  for  the 
2  shares  above  mentioned,  in  case  they 
could  not  be  obtained,  and  a  further  sum  of 
$40,000  ajs  a  bonus  for  obtaining  all  of  the 
shares  of  stock  and  for  procuring  the  resig- 
nation of  the  officers,  relinquishing  his  con- 
trol of  the  company,  and  agreeing  not  to 
engage  further  in  the  business  of  insurance. 
On  December  2,  1899,  pursuant  to  said  con- 
tract, the  defendant  Barber  delivered  to  said 
Funkhouser  all  of  the  shares  of  the  capital 
stock  of  said  company,  except  8.  He  also 
delivered  an  option  contract  for  6  of  the  re- 
maining shares,  and  subsequently  procured 
and  delivered  the  other  2.  In  payment  there- 
for he  received  the  sum  of  $94,380.00  in  cash 
and  $20,019.40  in  assets  of  the  company, — 
namely,  $12,350  of  collateral  loans,  which 
he  had  agreed  to  ax?cept  at  the  time  when 
the  contract  of  sale  \va«  made,  and  certain 
other  assets,  amounting  to  $8,269.40,  which 
Funkhouser  had  refused  to  accept  at  the 
time  when  the  list  of  assets  was  under  con- 
sideration. Accordinglv  the  shares  of  stock 
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were  transferred  on  the  books  of  the  com- 
pajiy,  under  the  direction  of  Funkhouser,  to 
himself  and  certain  others,  his  associates  in 
the  transaction,  and  he  and  his  said  associ- 
ates became  thereupon,  and  now  are,  the 
only  stockholders  in  the  company.  None 
of  them  had  held  stock  therein  theretofore. 
At  the  same  time,  pursuant  to  the  contract, 
the  defendant  Barber  resigned  bis  office  and 
procured  the  resignation  <^  the  defendants 
Reynolds,  Woodman,  and  Lovett,  and  of  the 
other  principal  officers  and  directors  of  the 
company,  and  a  new  board  of  directors  wa& 
elected,  and  new  officers  took  charge.  On 
November  20,  1899,  evidently  in  contempla- 
tion of  a  transfer  of  all  his  interest  in  the 
corporation,  the  defendant  Barber  drew  out 
$2,200  of  the  company's  moneys  upon  a  claim 
of  unpaid  salary.  Subsequent  to  the  change 
in  management  of  the  company,  this  was  disr 
covered,  and  a  controversy  arose  between 
Barber  and  the  new  management  with  ref- 
erence thereto,  as  a  result  of  which  suit  was 
brought  by  the  company  to  recover  said  sum- 
Thereupon  Barber  made  a  counterclaim  for 
some  $10,000  of  salary  alleged  to  be  due  him 
and  not  withdrawn,  and  as  a  result  of  ex- 
amination and  investigation  of  the  com- 
pany's books  with  reference  to  this  claim 
certain  irregularities  and  mismanagement 
came  to  light,  which  were  set  forth  in  an 
amended  petition  and  furnished  the  princi- 
pal points  of  controversy  in  the  case  as  fi- 
nally tried. 

Thus  there  are  two  branches  to  the  ease: 
Upon  the  one  hand,  a  suit  by  the  corpora- 
tion to  recover  the  money  taken  oat  by  Bar- 
ber as  back  salary  just  prior  to  the  time  he 
sold  his  stock,  and  certain  other  moneys 
which  at  various  times  he  is  allied  to  ha\*e 
appropriated  wrongfully  to  his  own  use: 
and,  on  the  other  hand,  a  suit  to  recover  for 
Barber's  mismanagement  and  for  profits 
made  by  him  through  the  use  of  the  com- 
pany's money  at  a  time  when  he  stood  in  a 
fiduciary  relation  thereto.  The  principal 
mismanagement  consisted  in  borrowing 
funds  of  the  company  to  purchase  its  stock, 
and  in  making  a  profit  out  of  the  purchase 
of  the  stock  and  the  dividends  accruing 
thereon.  At  the  time  the  stock  was  bcMighi 
with  money  borrowed  from  the  company^ 
it  was  worth  about  $55  per  share.  But  sev- 
en years  latei',  when  the  defendant  Barber 
sold  out  his  interest  in  the  company,  it  had 
come  to  be  worth  $115  per  share.  During 
the  time  dividends  had  accrued  in  consider- 
able amounts,  and  had  been  paid  to  and  re- 
ceived by  Barber.  The  decree  compels  Bar- 
ber to  account  for  the  profits  and  for  the 
dividends,  on  the  ground  that  the  loan  oi 
the  company's  funds  and  the  use  ctf  th<«e 
funds  in  purchase  of  the  stock  was  unau- 
thorized, and  that  the  profits  and  the  divi- 
dends belonged  in  equity  to  the  company. 
Upon  the  issue  as  to  salary,  the  court  found 
that  Barber  was  entitled  to  recover  for  hack 
salary,  as  claimed,  and  applied  to  the  amount 
found  to  be  due  him  thereon  upon  the 
amounts  found  due  th^  company  by  reason  of 
his  mismanagement 

The  facts  with  reference  to  the  misman- 
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ag^ment,  as  found  by  tlie  court,  are  substan- 
tially these:      In   January,    1802,   and   for 
some  time  prior  to  that  date,  the  stockhold- 
ers of  the  company  were  divided  into  two 
factions.  The  one  consisted  of  the  defendants. 
Barber,  Lovett,  Reynolds,    and    Woodman, 
who  held  237  shares,  and  some  other  stock- 
holders, not  sufficient,  however,  to  constitute 
a  majority.     The  other  faction    was    con- 
trolled by  one  Hamilton,  and  held  in  the  ag- 
gregate 507  shares.    As  the  controversy  be- 
came acute,  the  Hamilton  •  faction  required 
the  Barber  faction   to   purchase  their   507 
shares  of  stock,  or  else  to  submit  to  the  elec- 
tion  of   a   board   of   directors   who    would 
choose  a  new  secretary  and  general  manager 
and  entirely  alter  the  policy  and  manage- 
ment of  the  company.    It  appears  that  Bar- 
ber and  his  associates  were  experienced  in- 
surance men,  while  Hamilton  and  his  fac- 
tion wei'e  not,  and  the  court  has  found  that 
Barber,  Lovett,  Woodman,  and  Reynolds  be- 
lieved it  to  be  for  the  best  interests  of  the 
company,  as  well  as  for  their  own  interest, 
that  the  company  should  be  managed  by  per- 
sons of  experience  in  the  business.    Accord- 
ingly they  agreed  among  themselves  to  pur- 
chase the  507  shares,  and  thus  preserve  con- 
trol of  the  company.    For  that  purpose  they 
agreed  also  to  procure  money  temporarily 
by  borrowing  of  banks  on  their  own  notes, 
paying  said  notes  with  money  which  they 
could   borrow   from  the  company    as    soon 
as  they  could  obtain  control  therepf,  unless 
in   the   meantime   they   were  able    to    sell 
enough  of  the  shares  purchased  to  pay  off 
their  notes,  or  to  pay  them  off  by  the  sale 
of  other  property.    In  pursuance  of  this  de- 
sign, they  borrowed  the  necessary  funds  of 
banks,  purchased  the  shares,  and  distributed 
them  among  themselves ;  the  majority  going 
to  the  defendant  Barber.    A  period  of  finan- 
cial depression  was  imminent,  and  after  the 
purchase  it  became  impossible  to  dispose  of 
the   shares,   as  the   defendants   had  hoped, 
so  that  it  was  necessary  to  borrow  of  the 
company  in  order  to  i)ay  off  their  notes  at 
the  banks.    Accordingly  the  defendants  re- 
sorted  to   the  company's   funds,  borrowing 
a  portion  upon  real  estate  security,  and  an- 
other portion  upon  notes  secured  by  pledge 
of  the  stock. 

As  to  the  nwney  borrowed  upon  real  estate 
security,  the  court  has  found  that  the  loans 
were  made  in  good  faith,  with  bona  fide  in- 
tention of  repaying  them  in  full,  principal 
and  interest;  that  the  security  was  fair  and 
rcajsonablc;  that  the  loans  were  made  ac- 
cording to  the  usual  mode  of  business  of  the 
?ompany,  were  entered  upon  the  books  in  tlie 
regular  way,  were  known  to  the  officers,  di- 
rectors, and  stockholders  of  the  company, 
Acre  in  laree  part  included  in  the  annual 
eports  of  the  company,  and  have  all  been 
:>aid  in  full,  either  by  cash  or  conveyances 
->(  property  to  the  company,  except  the  in- 
erest  on  a  mortgage  loan  to  the  defendant 
fiarber.  The  loans  on  collateral  security, 
>n  the  contrary,  were  not  carried  on  the 
>oc>ks  of  the  company  openly  in  the  name  of 
he  parties  who  obtained  them.  They  were 
lot  »uch  loans  as  the  statute  authorized  the 
lO  L.  R.  A. 


company  to  make,  and  the  court  has  found 
that  they  were  not  properly  secured.  The 
court  has  also  found  that  it  was  agreed  be- 
tween the  defendants  Barber,  Lovett,  and 
R^nolds,  when  these  collateral  loans  were 
originally  obtained  from  the  company,  that 
they  would  pay  no  interest  thereon,  and  that 
after  a  short  time  they  ceased  to  pay  any. 
These  loans  were  kept  standing  on  the  books, 
in  one  form  or  another,  until  the  sale  of  the 
stock  to  Funkhouser  in  December,  1899^ 
when  the  collateral  loan  account,  which  con- 
sisted of  these  items,  was  turned  over  to 
Barber,  as  above  stated.  The  court  found 
on  this  point  that  the  apportionment  of  the 
consideration  which  Funkhouser  was  to  pay> 
and  did  pay,  to  Barber  for  all  the  shares  of 
stock  in  the  company,  as  provided  for  in  the 
contract,  whereby  $75,000  was  stated  to  be 
the  consideration  for  the  shares  of  stock, 
and  the  remaining  $40,000  a  bonus,  was 
made  after  tlie  sale  was  practically  consum* 
mated,  to  enable  Barber  to  buy  in  the  shares 
of  the  company  held  by  other  stockholders 
for  the  purpose  of  selling  and  delivering 
them,  and  that  the  real  value  of  the  stock 
and  the  true  consideration  received  therefox 
was  not  $75,000,  but  the  full  sum  of  $115,- 
000.  Upon  this  basis  the  court  found  that 
the  portion  of  said  507  shares  of  stock  which 
was  covered  by  the  collateral  loans,  namely, 
203  ^  shares,  wajs  at  all  times  after  the  sale 
by  Hamilton  in  equity  the  property  of  the 
company,  and  that  the  company  was  entitled 
to  recover  the  full  consideration  which  Funk- 
houser paid  Barber  therefor,  namely,  $115 
iSer  share. 

Another  item  of  mismanagement  grew  out 
of  a  mortgage  loan  to  the  defendant  Wood- 
man. In  1886  Woodman  and  his  wife  bor- 
rowed $1,400  of  the  plaintiff  upon  a  mort- 
gage. In  January,  1898,  there  was  $1,000 
due  upon  the  loan,  and  on  that  date  Wood- 
man assigned  to  Barber  his  half  interest  in. 
75  shares  of  the  stock  purchased  from  Ham- 
ilton and  his  associates,  which  had  been  ap- 
portioned to  Lovett  and  Woodman  as  part- 
ners. Thereupon  the  company  released  the 
mortgage,  and  Barber  charged  the  $1,600  on 
the  books  of  the  company  as  cash.  This 
item  was  carried  on  the  books  in  various 
ways  until  December  1,  1899,  when  Barber 
paid  it.  The  court  considered  that  this 
amounted  to  a  use  of  $1,600  of  the  com- 
pany's funds  in  the  purchase  of  the  stock, 
and  that  the  profits  on  37 V^  shares,  amount- 
ing to  $2,612.50,  should  be  accounted  for  to 
the  company. 

A  similar  item  grows  out  of  the  purchase 
by  Barber  from  the  plaintiff  of  20  shares  of 
stock,  originally  held  by  the  wife  of  the  de- 
fendant Reynolds.  This  stock  was  sold  to 
tlie  company  on  August  1,  1899,  and  ap- 
plied on  a  mortgage  of  $2,700,  given  by  her 
and  her  husband  to  the  company.  The 
court  found  that  Barber  purchajsed  the  stock 
of  the  company,  giving  his  note  for  a  por- 
tion, and  carrying  the  remainder  upon  the 
books  of  the  company  by  various  devices 
until  December  1,  1899,  when  the  whole  was 
paid.    It  held,  therefore,  that  he  was  liable 
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to  the  company  for  the  profit  on  these 
shares. 

A  further  item  of  mismanagement  grows 
out  of  a  mortgage  for  $2,600  executed  by 
one  Raff.  In  January,  1894,  an  instalment 
of  principal  and  a  large  amount  of  accrued 
interest  and  taxes  had  fallen  due.  At  that 
time  the  mortgage  was  assigned  by  its  then 
holder  to  the  defendant  Barber  for  about 
the  sum  of  $1,300.  The  court  ha^s  found  that 
Barber  Ipiew  at  the  time  that  foreclosure 
would  be  necessary,  and  inmiediately  insti- 
tuted a  suit  in  his  own  name  for  that  pur- 
pose. Pending  a  stay,  on  order  of  sale  pur- 
suant to  decree  in  the  foreclosure  suit,  Bar- 
ber assigned  the  mortgage  to  the  plaintiff 
company  as  collateral  security  for  a  note 
which  he  owed  it,  and  afterwards  drew  out 
$2,500  of  the  company's  money  in  payment 
therefor.  Subsequently  the  foreclosure  sale 
was  confirmed,  and  a  large  deficiency  judg- 
ment entered.  This  ju^;ment  was  never 
assigned  to  the  company;  but  after  receiv- 
ing a  master's  deed  in  the  foreclosure  pro- 
ceedings, he  conveyed  the  property  by  war- 
ranty deed  to  the  plaintiff.  The  court  found, 
that  the  company  paid  taxes  amounting  to 
nearly  $1,200,  and,  taking  this  into  account, 
held  that  the  total  amount  of  the  company's 
money  used  in  the  transaction  was  over  $5,- 
100.  It  found,  further,  that  this  was  oji 
improvident,  and  unlawful  investment,  in 
ease  the  mortgage  was  bought  originally 
for  the  company,  as  Barber  alleged,  and 
that,  if  it  was  not  so  bought  originally,  the 
sale  to  the  company  pending  stay  in  the 
foreclosure  suit  was  a  violation  of  his  trust, 
so  that  in  either  event  he  did  not  act  for 
the  best  interests  of  the  company,  and  upon 
reconveyance  should  account  to  it  for  said 
sum  of  $5,100. 

The  other  items  are  of  a  different  nature. 
In  1895  Barber,  while  secretary  and  man- 
ager of  the  company,  drew  two  checks,  for 
$1,500  each,^-one  to  the  defendant  Reynolds, 
and  the  other  to  the  defendant  Lovett.  These 
checks  were  indorsed  and  deposited  by  Bar- 
ber in  his  personal  account.  Thereupon  he 
drew  his  check  in  favor  of  the  company  for 
the  aggregate  sum,  deposited  it  to  the  credit 
of  the  company,  and  credited  said  sum  of 
$3,000  on  collateral  notes  signed  by  himself 
and  said  defendants,  as  a  payment  thereon. 
These  checks  were  issued  in  payment  of  al- 
leged claims  for  services  rendered  by  lovett 
and  Reynolds  in  preventing  legislation  hos- 
tile to  tlie  company  and  other  similar  mat- 
ters, and  the  court  has  found  that  such 
claims  were  not  bona  fide,  and  were  barred 
by  the  statute  of  limitations,  and  that  the 
transaction  was  in  effect  a  conversion  of  $3,- 
000  of  the  company's  money.  It  has  also 
found  that  at  various  times  the  defendant 
collected  sums  amounting  to  $237.37,  be- 
longing to  the  company,  for  which  he  failed 
to  account.  We  think  that  the  item  of  in- 
terest on  the  mortgage  loan  above  mentioned 
is  to  be  put  in  the  same  category. 

And  here  belongs,  also,  the  claim  for  $2,- 
200  of  the  company's  funds  withdrawn  by 
Barber  on  November  20,  1899,  on  axjcount 
of  back  salary.  Upon  the  issues  as  to  salary, 
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the  court  found  thftt  in  1890  a  contract  was 
entered  into  between  Barber  and  the  com- 
pany, whereby  he  was  to  receive  a  oertain 
saliu^  for  the  remainder  of  that  year  and 
for  the  year  1891,  and  from  January  1,  1892. 
to  January  16,  1895,  a  salary  at  the  rate 
of  $5,000  per  annum.  The  term  of  employ- 
ment under  the  contract  was  for  five  years. 
Barber  served,  however,  continuously  from 
the  inception  of  the  contract  until  Decem- 
ber 2,  1899,  and  after  the  expiration  of  the 
term  provided  no  action  of  any  kind  was  ev- 
er taken  by  the  company,  by  its  board  of 
directors,  or  by  any  committee  or  officer, 
other  than  Barber,  with  reference  to  the 
amount  of  salary.  But  in  1895,  on  account 
of  general  financial  depression,  it  became 
necessary  to  reduce  the  salaries  of  all  em- 
ployees, and  at  that  time  Barber  voluntarily 
reduced  his  own  salary  to  $3,000  per  annuuL 
The  court  finds  that  from  that  date  be  drew 
his  salary  from  month  to  month  substantial- 
ly on  the  basis  of  such  reduction  until  he 
terminated  his  connection  with  the  company. 
The  evidence  tends  to  show  that  during  the 
period  from  1895  to  1899,  he  made  repeated 
admissions  that  his  salary  was  paid,  that 
he  made  statements  of  the  condition  of  the 
company  from  which  it  is  evident  he  con- 
sidered his  salary  was  $3,000  per  year,  and 
that  the  statement  of  the  assets  and  liabil- 
ities which  he  made  to  Funkhouser,  pur- 
suant to  his  contract,  was  made  upon  the 
same  basis.  The  court  found,  however,  that 
he  was  not  estopped  by  his  voluntary  action, 
but  was  entitled  to  receive  salary  at  the  rate 
of  $5,000  per  anniun  during  the  whole  period 
from  1805,  and  that  there  was  due  him  on 
account  of  undrawn  salary  the  sum  of  $9,- 
485.22. 

Thus,  as  already  indicated,  this  suit  in- 
volves tyro  distinct  questions.  The  liabilitv 
of  the  defendant  Barber  to  account  to  the 
company,  as  at  present  constituted,  for  hi^ 
mismanagement  and  unauthorized  dealing? 
with  the  company's  funds  prior  to  the  sale 
of  all  the  stock  to  Funkhouser  and  his  as- 
sociates is  one  question.  His  liability  to  the 
company  for  nooneys  and  assets  of  the  com- 
pany withdrawn  and  converted  to  his  own 
use  is  quite  another  question.  Connected  with 
this  last  question  is  his  claim  for  unpaid  sal- 
ary. 

We  shall  first  address  ourselves  to  the 
question  of  Barber's  liability  for  mismanage- 
ment. Complaint  is  made  of  the  findings 
of  fact  of  the  trial  jud^  upon  the  seveial 
items  with  respect  to  which  mismanagement 
is  charged.  The  evidence  on  these  points  i> 
very  voluminous,  and  in  some  respects  i» 
conflicting.  Much  of  it  takes  the  form  of 
expert  testimony  with  reference  to  the  com- 
pany's books,  and  is  made  up  of  conclusion^ 
deduced  by  accountants  from  their  examina- 
tions of  the  books  and  papers  of  the  com- 
pany, which  are  difficult  to  follow,  and  at 
times  are  somewhat  conjectural.  But  upon 
review  of  the  evidence  we  are  satisfied  tJiai 
the  findings  of  fact  are  accurate  and  com- 
plete, and  are  well  sustained  by  competent 
and  credible  evidence.  We  have  no  disposi- 
tion to  interfere  with  any  of  them.    Accept- 
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ing  these  finding  of  fact,  howenrer,  several 
important  questions  of  law  arise,  with  ref- 
erence to  which  the  decree  rendered  must 
be  tested. 

Counsel  for  appellant  makes  three  points. 
The  first  is  tliat  the  several  transactions  re- 
cited amounted  to  loans  ol  the  company's 
money  to  Barber,  and  that,  as  the  money 
borrowed  has  been  repaid,  he  and  not  the 
company  is  entitled  to  the  profits.    We  can- 
not assent  to  this  proposition.    The  use  of 
the  company's   money    amounted,    as    the 
court  has  found,  to  a  speculation  by  one  of 
the  officers  in  violation  of  his  trust,  which 
resulted  in  a  profit.    Were  this  an  ordinary 
case,  we  think  there  can  be  no  question  that 
the  corporation  would  be  entitled  to  sue,  or 
a  stockholder  on  its  behalf  and  for  the  bene- 
fit of  all  others.    But  it  is  urged  that  this 
is  not  an  ordinary  case.    None  of  the  pres- 
ent stockholders  *were  owners  of  stock  in 
the  corporation  at  any  time  previous  to  De- 
cember 2,  1899.    All  of  them  acquired  their 
interest  in  the  corporation  by  and  through 
the  sale  from  Barber  to  Funkhouser  on  that 
date.    Accordingly,  the  second  point  made  by 
counsel  is  that  as  the  defendant  Barber  came 
to  o\\Ti  all  of  the  stock,  and  the  present 
stockholders   acquired   their   stock   through 
him,  there  was  a  merger  in  said  defendant 
of  all  the  claims  which  the  corporation  or 
its    stockholders   mig^ht   have   held   against 
him,  and  such  claims  became  extinguished 
thereby.    We  do  not  think  this  point  is  well 
taken.    The  trial  court  has  found,  upon  con- 
flicting  evidence,   that   the   defendant  was 
never  the  owner  of  all  the  stock  in  the  cor- 
poration, but  was  only  the  agent  of  some 
of  those  whose  stock  he  procured  and  sold 
to  the  present  stockholders.    There  is  ample 
evidence  to  show  that  this  is  true,  and  that 
as  to  several  shares  of  stock  he  had  at  no 
time  any  beneficial  interest.    The  third  and 
most  serious  point  is  that  a  recovery  in  the 
present  case  would  be  entirely  for  the  ad- 
vantage and  innure  to  the  benefit  of  the  pres- 
ent stodcholders.    It  would  amount,  in  sub- 
stance, to  a  recovery  back  by  them  of  the 
purchase   money   which   they   paid   the   de- 
fendant Barber  for  his  stock,  since  the  mon- 
ey,   when   recovered    for    the    corporation, 
would   be   for   distribution    among  them, — 
the    sole    stockholders   of   the  company   as 
now   constituted. 

This  raises  numerous  and  difficult  ques- 
tions. It  must  be  determined  whether  the 
present  stockholders,  or  any  of  them,  are 
entitled  to  oomplain  of  the  acts  of  the  de- 
fendant and  of  his  past  management  of  the 
convpany;  for,  if  any  of  them  are  so  en- 
titled, there  can  be  no  doubt  of  the  right 
and  duty  of  the  corporation  to  maintain  this 
suit.  It  would  be  maintainable  in  such  a 
case,  even  though  the  wrongdoers  continued 
to  be  stockholders  and  would  share  in  the 
proceeds.  1  Morawetz,  Priv.  Corp.  §  294. 
We  have,  therefore,  to  consider  first  how 
far,  if  at  aJl,  subsequent  shareholders  may 
complain  of  prior  mismanagement  of  the  cor- 
poration.    Next  we  must  consider  how  far 


such  mismanagement  or  have  acquired  their 
shares  f  com  persons  who  participated  there- 
in. The  third  question  to  be  considered  is 
whether  the  result  of  a  recovery  in  this  case 
would  be  inequitable,  as  permitting  the  pres* 
ent  stockholders  to  recover  back  purchajse 
money,  or  a  portion  thereof,  for  which  they 
received  full  consideration,  and  to  acquire 
shares  worth  $115  each  at  $55  per  share, 
and,  in  addition  thereto,  recover  and  divide 
among  themselves  a  further  sum  of  $60  per 
share,  imposed  upon  the  defendant  Barber 
for  his  delinquencies  in  matters  which  have 
in  no  way  injured  the  present  stockholders, 
or  any  of  them,  or  their  interests.  Finally^ 
assuming  that,  by  reason  of  the  forgoing 
propositions,  the  present  stockholders  are  in 
no  position  to  complain  and  have  no  stand* 
ing  in  equity,  may  the  court  look  beyond  the 
corporation  to  the  ultimate  and  substantial 
beneficiaries  of  a  recovery,  or  is  it  bound  to 
deal  with  tlie  corporation  as  a  separate  per- 
son in  all  respects? 

Sound  reason  and  good  authority  sustain 
the  rule  that  a  purchaser  of  stodc  cannot 
complain  of  the  prior  acts  and  management 
of  the  corporation.    Howes  v.  OakUmd,  104 
U.  S.  450,  sub  nom,  Hatves  v.  Contra  Costa 
Water  Co,  26  L.  ed.  827 ;  Dimpfell  v.  Ohio  d 
M.  R,  Co,  110  U.  S.  209,  28  L.  ed.  121,  3  Sup. 
Ot.  Rep.  573;  Taylor  v.  Holmes,  127  U.  S. 
489,  32  L.  ed.   179,  8  Sup.  Ct.  Rep.   1192; 
Southtcest  Natural  Gas  Co.  v.  Fayette  Fuel 
Oas,  Co.  145  Pa.  13,  23  Atl.  224;  Alexander 
V.  Searcy,  81  Ga.  536,  8  S.  E.  630;  Clark  v. 
American  Coal  Co,  86  Iowa,  436,  17  L.  R.  A. 
567,  53  N.  W.  291;  United  Electric  Securi- 
ties Co.  V.  Louisiana  Electric  Light  Co.  68 
Fed.  QlSiVenner  y.Atchison,T.  d  8.  F.R.Co. 
28  Fed.  581;  Heath  v.  Erie  R.  Co.  8  Blatchf. 
347,  Fed.  Cas.  No.  6,306;  Dannmeyer  v.  Cole- 
nian,  8  Sawy.  51,  11  Fed.  97;  Pennsylvania 
Tack  Works  v.  Sowers,  2  Walk.  (Pa.)  416; 
4  Thomp.  Corp.   $  4569.     In  Alexander  v. 
Searcy,  81  Ga.  550,  8  S.  E.  636,  the  court 
says : '  "The  weight  of  authority  seems  to  be 
that  a  person  who  did  not  own  stock  at  the 
time  of  the  transactions  complained  of  can- 
not complain  or  bring  a  suit  to  have  them 
declared  illegal."'  In  United  Electric  Securi- 
ties Co.  V.  Louisiana  Electric  Light  Co.  it 
is  said :     "As  a  general  proposition,  the  pur- 
chaser of  stock  in  a  corporation  is  not  al- 
lowed to  attack  the  acts  and  management 
of  the  company  prior  to  the  acquisition  of 
his  stock;  otherwise,  we  might  have  a  case 
where  stock  duly  represented  in  a  corpora- 
tion consented  to  and  participated  in  bad 
management  and  waste,  and,  after  reapins 
the  benefits   from  such  transactions,  could 
be  easily  passed  into  the  hands  of  a  subse- 
quent purchaser,  who  could,  make  his  har- 
vest by  appearing  and  contesting  the  very 
acts  and  conduct  which  his  vendor  had  con- 
sented to."    These  remarks  are  not  without 
application  to  the  case  at  bar.    The  present 
shareholders  are  aJl  subsequent  purchasers. 
They  obtained  their  stock  through  the  de- 
fendant Barber.  They  hold  a  large  number  of 
their  shares  under  a  purchase  from  him  and 


subsequent  shareholders  may  complain  of  his  associates  through  the  very  mismanage- 
mismana^ment,  when  they  hold  through '  ment  now  complained  of.  A  majority  of 
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the  remaining  shares  oome  directly  from 
Barber  and  his  associates  in  the  wrongs  up- 
on which  this  suit  is  based.  In  other  words, 
the  present  stockholders  are  contesting  acts 
through  which  they  get  title  to  a  large  por- 
tion of  their  stock,  and  acts  which  those 
through  whom  they  derived  the  greater 
part  of  the  remainder  could  not  have  chal- 
lenged because  they  participated  therein, 
and,  by  contesting  these  acts,  which  did  not 
injure  any  of  the  present  stockholders  in 
the  lea^t,  are  recovering  back  a  large  part 
of  the  purchase  price  of  stock  which  was  ad- 
mittedly worth  all  that  they  paid  for  it. 
Such  cases  illustrate  forcibly  the  wisdom  of 
confining  complaints  of  this  kind  to  those 
who  were  stockholders  at  the  time  or  their 
successors  by  operation  of  law. 

The  rule  that  a  suit  for  mismanagement 
cannot  be  maintained  by  one  who  was  not 
a  stockholder  at  the  time  has  been  criti- 
cised as  based  on  jurisdictional  considera- 
tions peculiar  to  the  Federal  courts  and  on 
obsolete  common-law  doctrines  as  to  cham- 
perty and  maintenance.  4  Thomp.  Ck)rp.  §§ 
4669-4671;  1  Morawetz,  Priv.  Ck)rp.  §  270. 
In  our  judgment  it  does  not  depend  upon 
either.  The  Federal  equity  rule,  while  de- 
signed in  part  to  prevent  collusive  proceed- 
ings in  fraud  of  the  jurisdiction  of  those 
courts,  goes  far  beyond  the  requirements  of 
such  a  purpose.  If  that  were  the  sole  pur- 
pose of  the  rule,  it  should  go  no  further  than 
to  pre\-eut  pueh  suits  where  the  vendor  of 
the  stock  was  a  citizen  of  the  same  state 
as  the  corporation.  If  the  vendor  and  pur- 
chaser were  citizens  of  the  same  state,  and 
the  vendor,  an  original  stockholder,  had  nev- 
er had  the  same  citizenship  as  the  corpora- 
tion, no  fraud  on  the  jurisdiction  of  the 
court  would  be  possible,  and  in  such  case,  if 
recovery  were  proper  and  the  purchaser's 
cause  were  meritorious,  it  would  be  highly 
unjust  for  the  court  to  abrogate  ita  juriSiic- 
tion.  This  consideration  alone  disposes  of 
the  criticism.  The  rule  has  its  foiudation 
in  a  sound  and  wholesome  principle  of  equi- 
ty, namely,  that  the  rules  worked  out  by 
chancellors  in  furtherance  of  right  and  jus- 
tice shall  not  be  used,  because  of  their  tech- 
nical dhai*acter,  as  rules  to  reach  inequitable 
or  unjust  results.  Resting  on  this  basis, 
"the  value  and  importance  of  the  rule  .  .  . 
are  constantlv  manifested."  Field,  J.,  in 
Dimpfell  v.  Ohio  d  M.  R,  Co.  110  U.  S.  209, 
28  L.  ed.  121.  3  Sup.  Ct  Rep.  573.  The  right 
of  the  stockholder  to  sue  exists  because  of 
special  injury  to  him  for  which  otherwise 
he  is  without  redress.  If  his  interest  is 
trifling  and  the  injury  thereto  of  no  conse- 
quence, he  cannot  sue  to  compel  righting  of 
wrongs  to  the  corporation.  McHenry  v. 
yetc  York,  F.  4c  0.  R,  Co.  22  Fed.  130;  Al- 
hers  v.  Merchants'  fixchange,  46  Mo.  A»p. 
206.  Hence  there  is  obvious  reason  for 
holding  that  one  who  held  no  stock  at  the 
time  of  the  mismanagement  ought  not  to  be 
allowed  to  sue,  unless  the  mismanagement 
or  its  effects  continue  and  are  injurious  to 
him,  or  it  affects  him  specially  and  peculiar- 
ly in  some  other  manner.  Chicago  v.  Camer- 
on, 22  111.  App.  91,  on  Appeal  120  111.  447, 
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11  N.  £.  899,  is  a  case  of  the  first  type. 
Carson  v.  Iowa  City  Gaslight  Co.  80  Iowa. 
638,  46  N.  W.  1068,  is  of  the  second  type. 
Except  in  such  cases,  the  purchaser  ought 
to  take  things  as  he  found  them  when  he 
voluntarily  acquired  an  interest  If  he  was 
defrauded  in  the  purchase,  he  should  sue 
the  vendor.  As  to  the  corporation  and  its 
managers,  so  long  as  he  is  not  injured  in 
what  he  ^t  when  he  purchased,  and  holds 
exactly  what  he  got  and  in  the  condition  in 
which  he  got  it,  there  is  no  ground  of  com- 
plaint CUirk  V.  American  Coal  Co.  86  Iowa, 
436,  17  L.  R.  A.  557,  53  N.  W.  291. 

The  cases  which  hold  that  a  subsequent 
stockholder  may  sue  for  miamana^gement 
may  be  noticed  briefly.  Those  oonunonly 
cited  are:  Ramsey  v.  Oould,  57  Barb.  398: 
Young  v.  Drake,  8  Hun,  61;  Parsons  v.  Jo- 
seph, 92  Ala.  403,  8  So.  788;  Winsor  v. 
Bailey,  55  N.  H.  218;  Forrester  v.  Boston 
d  M.  ConsoL  Copper  d  8,  Min.  Co.  21  Mont 
544,  55  Pac.  229,  353.  In  Ramsey  v.  Gould 
plaintiff,  believing  that  there  had  been  mis- 
management, bought  shares  for  the  purpose 
of  proceeding  against  the  directors  and  offi- 
cers and  ^'bringing  them  to  justice.*'  Ibe 
court  permitted  the  suit  upon  the  ground 
that  plaintiff's  motives  were  immaterial. 
But  it  assumed,  without  discussion,  that  he 
had  an  interest  to  vindicate,  and  had  suf- 
fered some  wrong,  which  is  the  real  ques- 
tion on  which  sudi  cases  depend.  Moreover, 
it  is  by  no  means  clear  that  the  motives  be- 
hind a  stockholder's  suit  are  immaterial. 
Where  stock  is  acquired  for  the  purpose  of 
bringing  suit,  it  has  been  held  that  the  com- 
plainant is  a  mere  interloper,  entitled  to  no 
consideration.  Haices  v.  Oakland,  104  U.  .^. 
461,  sub  nom.  Haices  v.  Contra  Costa  Water 
Co.  26  L.  ed.  827;  Moore  v.  Silver  Valley 
Min.  Co.  104  X.  C.  534,  10  S.  E.  679;  King 
man  v.  Rome,  W.  d  O.  R.  Co.  30  Hun,  73; 
Du  Pont  v.  Northern  P.  R.  Co.  18  Fed.  467, 
471.  And  stockholders'  suits  not  brought 
in  good  faith  in  the  interests  of  the  corpora- 
tion have  been  dismissed  on  that  ground. 
Beshoar  v.  Cliappel,  6  Colo.  App,  323,  40 
Pac.  244:  Belmont  v.  Erie  R.  Co.  52  Barb, 
637.  In  Young  v.  Drake  the  court  follow 
Ramsey  v.  Oould.  The  further  point  is  made 
that  **the  plaintiff  acquired  ail  the  right« 
of  the  person  of  whom  he  purchased."  Of 
course,  in  a  case  where  those  of  whom  he 
purchased  had  participated  or  acquiesced  in 
the  mismanagement,  this  view  would  pre- 
clude the  purchaser  from  suing.  And  he 
could  not  sue  as  being  a  bona  fide  purchaser 
in  ignorance  of  the  disability  attaching  to 
his  vendor,  because  shares  of  stock  are  not 
negotiable,  and  the  sale  cannot  pass  greater 
rights  than  those  possessed  by  the  vendor. 
Clark  v.  American  Coal  Co.  86  Iowa,  436. 
17  L.  R,  A.  557,  53  N.  W.  291;  4  Tliomp, 
Corp.  p.  3410.  But  it  may  be  doubtful  wheth- 
er a  purchaser  of  stock  buys,  or  intends  tt> 
buy,  anything  beyond  the  vendor's  present 
interest*  in  the  corporation  and  its  assets. 
His  vendor's  causes  of  action  for  past  inju- 
ries and  rights  to  complain  of  past  misman- 
agement are  scarcely  in  contemplation  of  the 
pai*ties.     We  must  not  sufi'er  ourselves  to 
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be  deceived  by  speaking  of  causes  of  action 
of  the  corporation  in  this  connection,  since 
causes  of  action  of  this  character  belong  to 
the  corporation  for  the  benefit  and  in  the 
interest  of  its  stockholders.  Parsons  v.  t/p- 
■aeph  and  Winsor  v.  Bailey  adopt  the  view  of 
Mr.  Morawetz  that  the  rule  announced  by 
the  Federal  courts  is  a  rule  of  practice  based 
on  jurisdictional  peculiarities  of  those 
courts,  and  not  of  general  application.  In 
Forrester  v.  Mining  Co,  the  transaction  was 
not  complete  and  still  required  ratification 
by  the  stockholders.  The  complainants,  al- 
though they  bought  after  the  acts  were  done, 
were  stockholders  while  the  matter  was  still 
formative,  and  had  an  undoubted  right  to 
interfere  to  prevent  its  consummation. 
Hence  what  is  said  as  to  the  point  in  ques- 
tion is  dicium  only. 

The  fallacy  in  the  view  that  one  who  has 
not  been  injured  by  a   transaction  and  is 
not  affected  thereby  can  acquire  a  right  to 
sue  in  equity  to  set  it  aside,  because  he  has 
acquired  the  shares  of  the  person  injured, 
is  exposed  in  such  cases  as  Oraham  v.  La 
Crosse  d  M.  R.  Co,   102  U.  S.   148,  26  L. 
ed.  1(HJ,  and  Uoffman  v.  Bullock,  34  Fed.  248. 
The  right  to  complain  of  such  transactions 
is  one  which  the  stockholders  injured  may  or 
may  not  exercise  as  they  choose.     Where 
auch  transactions  are  not  absolutely  void, 
they  may,   if  they  so  elect,  acquiesce  and 
treat  them  as  binding.  The  discretion  wheth- 
er to  sue  to  set  them  aside  or  to  acquiesce 
in  and  agree  to  them  is  incapable  of  trans* 
fer.    If  the  new  stockholder  is  injured,  there 
is  another  question.     In  that  case  he  aJso 
has  a  power  of  proceeding  or  remaining  inac- 
tive as  he  may  prefer.    Where  he  is  not  in- 
jured, he  can  take  no  advantage  of  the  power 
which  was  in  his  vendor  and  the  latter  did 
not  caj-e  to  exercise.    In  Cfraham  v.  LaCroaae 
4i  M.  R.  Co.  102  U.  S.  153,  26  L.  ed.  108,  the 
point  was  urged  which  is  so  often  made  in 
connection  with  suits  by  subsequent  stock- 
holders, and  upon  which  Mr.  Morawetz  baaes 
his  statement  that  such  stockholders  should 
be  allowed  to  sue.    Bradley,  J.,  says:     "But 
it  is  contended  that  this  is  a  case  in  which 
the  debtor  corporation  was  defrauded  of  its 
property,  and  that,  as  the  company  had  a 
rif^ht  of  proceeding  for  its  recovery,  any  of 
its   judgment  and  execution  creditors  have 
an  equal  right;  that  it  is  a  property  right, 
and  one  that  inures  to  the  benefit  of  cred- 
itors.     Conceding   that  creditors   who  were 
such    when   the  fraudulent  procurement  of 
the  debtor's  property  occurred,     .     .     .     the 
•queetion  still  remains  whether     .     .     .     sub- 
tiequent  creditors  have  such  an  interest  that 
tliey    caji  reach  the  property  for  the  satis- 
faction   of  their  debts.     We  doubt  whether 
any  case  going  as  far  as  this  can  be  found. 
It  seems  clear  that  subsequent  cred- 
itors   have  no  better  right  than  subsequent 
purchasers  to  question  a  previous  transac- 
tion  in   which  the  debtor's  property  was  ob- 
tained from  him  by  fraud,  which  he  has  ac- 
quic^sced  in  and  which  he  has  manifested  no 
desire   to  disturb.     Yet  in  such  case  subse- 
<]ue.nt  purchasers  have  no  such  right."  Hence, 
upon   review  of  the  authorities  and  the  prin- 
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ciples  on  which  they  appear  td  proceed,  not- 
withstanding the  position  of  some  of  the 
text  writers,  the  sounder  doctrine,  sustained 
by  the  better  and  more  numerous  adjudica- 
tions, appears  to  be  that  subsequent  stock- 
holders have  no  standing,  as  a  general  rule, 
to  attack  prior  mismanagement  of  the  corpo- 
ration. 

It  appears  to  be  well  settled,  also,  that 
stockholders  who  have  acquired  their  shares 
and  their  interest  in  the  corporation  from 
the  allied  wrongdoers  and  through  the 
prior  mismanagement  have  no  standing  to 
complain  thereof.  Broun  v.  Duluth,  M.  d 
y.  R.  Co.  53  Fed.  889;  Re  Syracuse,  C,  d 
N.  y.  R.  Co.  91  N.  Y.  1;  Schilling  d  8. 
Bretcing  Co.  v.  Schneider ,  110  Mo.  83,  19  S. 
W.  67 ;  Langdon  v.  Fogg,  14  Abb.  N.  C.  435 ; 
Parsons  v.  Hayes,  18  Jones  &  S.  29;  HolUns 
V.  St.  Paul,  M.  d  M.  R.  Co.  29  N.  Y.  S.  R. 
200,  9  N.  Y.  Supp.  900:  Clark  v.  American 
Coal  Co.  86  Iowa,  436,  17  L.  R.  A.  557,  53 
N.  W.  291;  4  Thomp.  Corp.  p.  3410;  Ck)ok, 
Corp.  8§  40,  736,  note.  If  a  stockholder's 
predc3cessor  in  title  has  acquiesced  in  a 
.course  of  mismanagement,  it  has  even  been 
held  that  he  cannot  maintain  a  suit  to  re- 
strain its  continuance.  TrimhU  v.  American 
Sugar  Rcf.  Co.  61  N.  J.  Eq.  340,  48  Atl.  912. 
In  Thomp.  Corp.  p.  3410,  the  learned  author 
says:  "But  as  share  certificates  do  not,  un- 
der any  theory,  rise  to  the  grade  of  strictly 
negotiable  paper,  it  should  follow,  and  es- 
pecially in  regard  of  the  transfer  of  any 
litigious  rights  which  may  attach  to  than, 
that  their  holder  cannot,  by  selling  them 
to  another,  transfer  to  that  other  any  bet- 
ter litigious  rights,  inhering  in  them,  than 
he  hinjself  possesses.  If,  therefore,  he  has, 
by  his  conduct  as  a  shareholder,  estopped 
himself  from  maintaining  a  suit  in  equity  to 
undo  corporate  action,  which  he  might  other- 
wise have  maintained,  this  estoppel  will  at- 
tend the  shares  in  the  hands  of  his  vendee." 
In  consequence,  it  would  make  no  great  dif- 
ference in  the  case  at  bar,  aa  to  the  stand- 
ing of  the  present  shareholders  of  the  com- 
pany in  a  court  of  equity,  if  we  held  that 
subsequent  shareholders  could  attack  prior 
mismanagement.  The  present  shareholders 
hold  260  shares  through  a  purchase  from 
Barber,  who  acquired  title  through  the  acts 
complained  of,  and  the  money  which  they 
paid  for  those  very  shares,  which  they  hold 
through  such  purchase,  is  now  claimed  to 
belong  to  the  corporation,  and  is  sought  to 
be  recovered  from  their  vendor.  Nor  is  this 
all.  The  greater  part  of  the  remaining 
shares  were  held  by  3arber  and  his  associ- 
ates when  the  alleged  wrongs  were  com- 
mitted, and  are  now  held  by  the  present 
stockholders  under  a  purchase  from  Barber. 
To  allow  them  to  open  up  these  transactions 
is  to  allow  them  to  go  counter  to  their  own 
title  to  a  large  part  of  the  stock,  and  to 
assert  rigHts  and  claims  which  their  vendor 
could  never  have  asserted,  and  this,  too,  as 
to  past  transactions,  which  have  no  present 
effect  upon  the  value  of  their  stock,  and  do 
not  continue  to  be  felt  in  any  way  in  the 
corporate  management. 

There  is  another  and  still  stronger  reason 
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why  the  preswit  stockholders  have  no  stand- 
ing in  a  court  of  equity  to  complain  of  the 
transactions  on  which  this  suit  is  based.  To 
pemoit  them  to  recover,  under  the  circum- 
stances of  the  case  at  bar  would  be  highly 
inequitable.  It  would  be  to  give  them  mon- 
eys to  which  they  have  no  just  title  or  claim 
whatever,  and  enable  them  to  speculate  upon 
wrongs  done  to  others  with  which  they  have 
no  concern.  It  would  enable  them  to  recov- 
er back  a  laxee  part  of  the  purchase  money 
they  paid  and  agreed  to  pay  for  the  stock, 
notwithstanding  the  stock  was  worth  all 
that  they  paid  for  it,  and  notwithstanding 
they  obtained  and  now  retain  all  that  they 
bargained  for.  So  long  as  they  received  all 
that  was  contracted  for,  there  is  no  equity 
in  allowing  them  to  recover  back  a  con- 
siderable portion  of  what  they  paid,  merely 
because  their  vendor  had  previously  wronged 
someone  else  who  could  have  obtained  re- 
dress in  the  name  ef  the  corporation  which 
they  are  now  able  to  use.  This  is  especially 
manifest  in  respect  to  the  dividends.  As 
Barber  and  his  associates  acquired  shares  by 
unauthorized  borrowings  of  the  company's 
money,  and  so  held  them  in  trust  for  the 
corporation,  as  representing  all  the  then 
stockholders,  in  equity  the  dividends  paid 
upon  such  shares  doubtless  were  received 
impressed  with  the  same  trust.  But  who 
were  the  beneficiaries  of  that  trust?  Not 
the  other  stockholders  only,  but  Barber  and 
his  associates,  together  with  such  remain- 
ing stockholders.  Barber  and  his  associates 
held  most  of  the  stock  outside  of  the  shares 
in  question.  Instead  of  i-eceiving  all  the 
dividends  on  those  shares,  they  should  have 
received,  in  equity,  the  greater  portion  only. 
Had  a  stockholder  gone  into  equity  at  that 
time  and  recovered  the  dividends  for  the 
company,  they  would  simply  have  been  for 
distribution  among  those  who  held  the  shares 
not  subject  to  a  trust  for  the  company,  and 
Barber  and  his  assocdates  would  still  have 
been  the  heaviest  beneficiaries.  For  it  is 
well  settled  that  a  recovery  in  such  case  in- 
ures to  the  benefit  of  all  stockholders,  as 
well  those  who  were  wrongdoers  as  those 
who  were  innocent  4  Thomp.  Ck>rp.  §  4491. 
But  after  an  entirely  new  set  of  stockhold- 
ers have  come  in,  holding  these  shares  under 
Barber  and  his  associates  and  the  remainder 
of  the  latter's  shares  under  purchase  from 
them,  to  let  them  recover  lMu?k  these  divi- 
dends is  to  let  them  reclaim  over  50  per 
cent  of  the  purchase  money,  and  recover 
from  Barber  moneys  which  in  equity  be- 
longed to  him  when  he  took  them.  The  fact 
that  a  relatively  small  portion  belonged  to 
others  cannot  alter  the  unconscionable  char- 
acter of  such  a  recovery,  so  long  as  the 
present  stockholders  are  not  those  others  and 
have  no  standing  in  equity  as  their  repre- 
sentatives. Recovery  by  or  for  the  benefit  of 
the  present  stockholders  means,  to  put  it 
plainly,  that  through  the  instrumentality  of 
a  court  of  equity  they  are  to  get  shares, 
worth  by  their  own  valuation  $115  each,  for 
$55  each,  are  to  get  back  dividends  which 
never  would  have  been  payable  to  them  in 
any  event  and  were  not  bargained  for  when 
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they  bought,  and  are  to  recdve,  in  additioo 
to  the  shares,  worth  $1.15  on  the  dollar,  eo 
cents  more  cm  each  dollar,  imposed  on  Bar- 
ber for  his  delinquencies.  Barber  wrotiged 
the  old  stockholders.  His  conduct  in  many 
respects  was  unconscionable  and  indefensible: 
But  his  fellow  stockholders  were  supine  for 
many  years.  They  took  no  steps  to  iniresti- 
gate  what  he  was  doing,  or  to  protect  or 
assert  their  rights.  Now  third  parties,  who 
bought  all  of  £irber*8  shares,  including  those 
which  he  held  as  a  result  of  his  wrcHigful 
manipulations,  seek  to  assert  those  rights 
and  reap  a  profit  thereby.  Because  the  in- 
equitable conduct  of  Barber  shocks  the  con- 
science of  the  chancellor  is  no  reason  why 
he  should  gi\'e  his  conscience  a  further  shock  i 
by  allowing  Funkhouser  and  his  associates 
to  recover  moneys  to  which  they  have  no  le- 
gal or  equitable  claim. 

Conceding,  then,  that  all  of  the  present 
stockholders  are  so  circumstanced  tiiat  no 
relief  should  be  afforded  them  in  a  court  of 
equity,  may  the  corporation  recover,  notwith- 
standing? We  think  not.  Where  a  corpora- 
tion is  not  asserting  or  endeavoring  to  pro- 
tect a  title  to  property,  it  can  only  maintain 
a-  suit  in  equity  as  the  representative  of  its 
stockholders.  If  they  have  no  standing  in 
equity  to  entitle  them  to  the  relief  sought 
for  their  benefit,  they  cannot  obtain  such  re- 
lief through  the  corporation  or  in  its  own 
name.  Arkansas  River  Land,  Toum  <£  Canal 
Co.  V.  Far$ners'  Loan  d  T.  Co.  13  Colo.  587, 
22  Pac.  954 ;  Des  Moines  Gas  Co.  v.  West,  50 
Iowa,  16;  Schilling  d  8.  Brewing  Co.  v. 
Schneider,  110  Mo.  83,  19  S.  W.  67  :  Flagler 
Engraving  Mach.  Co.  v.  Flagler,  19  Fed. 
468;  Parsons  v.  Hayes,  14  Abb.  N.  C.  419: 
Langdon  v.  Fogg,  i4  Abb.  N.  C.  435.  It 
would  be  a  reproach  to  courts  of  equity  if 
this  ^'ere  not  so.  If  a  court  of  equity  could 
not  look  behind  the  corporation  to  the  share- 
holders, who  are  the  real  and  substantial 
beneficiaries,  and  ascertain  whether  these 
ultimate  beneficiaries  of  the  relief  it  is 
asked  to  grant  have  any  standing  to  demand 
it,  the  maxim  that  equity  looks  to  the  sub- 
stance, and  not  the  form,  would  be  very 
much  limited  in  its  application,  '*It  is  the 
province  and  delight  of  equity  to  brush  away 
mere  forms  of  law."  Post,  J.,  in  Fitzgerald 
V.  Fitzgerald  d  M.  Constr.  Co.  44  'Seh.  463, 
62  N.  W.  899.  Nowhere  is  it  more  necessary 
for  courts  of  equity  to  adhere  steadfastly  to 
this  maxim,  and  avoid  the  danger  of  allow- 
ing their  remedies  to  be  abused,  by  penetrat- 
ing all  legal  fictions  and  disguises,  than  in 
the  complex  relations  growing  out  of  corpo- 
rate affairs.  Accordingly,  courts  and  text- 
writers  have  been  in  entire  agreement  that 
equity  will  look  behind  the  corporate  entity, 
and  consider  who  are  the  real  and  substan- 
tial parties  in  interest,  whenever  it  becomes 
necessary  to  do  so  to  promote  justice  or  ob- 
viate inequitable  results.  In  4  Thomp.  Corp. 
§  4479,  the  learned  author  says:  "As  in 
point  oif  substance  and  sense  the  corporation 
consists  of  the  aiggregate  body  of  its  share- 
holders, it  is  obvious  that  in  the  most  sub- 
stantial sense  the  directors  are  trustees  for 
the  shareholders,  and  that,  in  any  action  U» 
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redress  breaches  of  trust  on  the  part  of  the 
directors,  the  shareholders  are  the  real  par- 
ties in  interest."    Again :    "For  the  purposes 
of  substantial  right,  though  not  for  the  con- 
veniences of  legal  procedure,  the  ags^egate 
body  of  shareholders  in  a  joint-st^^  com- 
pany should  be  deemed  the  corporation."     1 
rhomp.  Corp.   §    17.     Mr.    Morawetz    also 
writes  very  cogently  to  the  same  eflfect:    "It 
is   essential    to   a   clear    understanding   of 
many  important  branches  of  the  law  of  cor- 
porations to  bear  in  mind  distinctly  thai 
the  existence  of  a  corporation  independently 
of  its  shareholders  is  a  fiction,  and  that  the 
rights  and  duties  of  an  incorporated  associa- 
tion are  in  reality  the  rights  and  duties  of 
the  persons  who  compose  it,  and  not  of  an 
imaginary  being."     1  Morawetz,  Priv.  Corp. 
§  1.    "While  a  corporation  may,  from  one 
point  of  view,  be  considered  as  an  entity, 
without  regard  to  the  corporators  who  com- 
pose it,  tlie  fact  remains  self-evident  thai 
a  corporation  is  not  in  reality  a  person  or 
thing  distinct  from   its  constituent  parts. 
The  word  'corporation'  is  but  a  collective 
name  for  the  corporators  or  members  who 
compose  an  incorporated  association."   Ibid. 
In  Moore  v.  Schoppert,  22  W.  Va.  282,  290, 
the  court  says :    "The  relation  between  a  cor- 
poration and  its  several  members  may,  for 
all  practical  purposes,  be  treated  as  that  of 
trustee  and  cestui  que  trust.    In  contempla- 
tion of  law,  the  property  and  rights  of  an  in- 
corporated company  belong  to  tne  united  as- 
sociation acting  in  the  corporate  name,  and 
not  to  the  stc^holders.     The  latter,  how- 
ever, are  the  real  owners;  and  a  technical 
trust  thus  arises  in  their  favor,  which  will 
be  protected  and  enforced  by  the  courts  of 
equity." 

This  principle  that  in  equity  the  corpora- 
tion is  regarded  as  a  trustee  for  those  who 
are  the  ultimate  substantial  beneficiaries  of 
what  is  held  and  acquired  in  the  corporate 
name  finds  many  important  illustrations  in 
various  departments  of  the  law  of  corpora- 
tions.    Thus,  it  has  been  held  that  a  sole 
stockholder  may  be  treated  in  equity  as  the 
corporation,  when  the  equities  of  a  case  so 
require.    Swift  v.  Smith,  66  Md.  428,  57  Am. 
Rep.  336,  5  Atl.  534;  7  Thomp.  Corp.  §  8403; 
4  Thomp.  Corp.  §  6097.    The  case  of  Swift 
V.   Smith  has  been  criticised,  as  we  think 
with  some  reason,  so  far  as  it  deals  with  the 
sole  stockholder  as  if  he  had  some  title  to 
tlie  property.    But  so  far  as  it  sustains  the 
proposition  that  between  the  corporation  and 
the  stockholder  the  latter  is  to  be  recognized 
as  the  real  beneficiary,  and  consequently  that 
equitable   rights   and   remedies,   the   benefit 
whereof   would   inure   solely   to  the  share- 
holder, are  to  be  regarded  as  exercised  for 
him   by  the  corporation,  and  not  as  some- 
thing belonging  to  it  independently,  the  de- 
cision is  in  accord  with  the  authorities.     It 
has  also  been  applied  frequently  where  acts 
have  been  done  or  assented  to  by  the  whole 
body  of  sharholders,  and  attempt  has  been 
made   to  evade  liability  by  conjuring  with 
the  corporate  name.   1  Morawetz,  Priv.  Corp. 
§   262;   Sheldon  Hat  Blocking  Co.  v.  Eicke- 
meyer  Hat  Blocking  MacK  Co,  90  N.  Y.  607, 
BO  Lu  R.  A. 


613;  Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  13,. 
23,  24  L.  ed.  917,  919. 

Another  case  where  this  principle  comes 
into  play  is  to  be  seen  in  attempts  to  place 
property  beyond  the  reach  of  creditors  by 
fraudulent  incorporations.  In  such  cases- 
courts  do  not  hesitate  to  look  behind  the  cor- 
poration to  the  real  and  substantial  benefi- 
ciaries. First  Nat,  Bank  v.  F.  C,  Trehein 
Go.  69  Ohio  St.  316,  52  N.  E.  834;  Terhune 
V.  Hackensack  Sav.  Bank,  45  N.  J.  £q.  344, 
19  Atl.  377;  Kellogg  v.  Douglass  County 
Bank,  58  Kan.  43,  48  Pac.  587;  Lusk  v. 
Riggs  (Neb.)  91  N.  W.  243.  In  First  Vat. 
Bank  v.  B\  C,  Trehein  Co.  the  court  says: 
"The  fiction  by  which  an  ideal  legal  entity  i& 
attributed  to  a  duly  formed  incorporated 
company,  existing  separate  and  apart  from- 
the  individuals  composing  it,  is  of  such  gen- 
eral utility  and  application  as  frequently  to- 
induce  the  belief  that  it  must  be  universal, 
and  be  in  all  cases  adhered  to,  although  the 
greatest  frauds  may  thereby  be  perpetuated 
under  the  fiction  as  a  shield.  But  modern 
cases,  sustained  by  the  best  text  writers,  con- 
fine the  fiction  to  the  purposes  for  which  it 
was  adopted."  It  has  likewise  been  applied 
to  cases  of  estoppel.  Thus,  Mr.  Thompson 
says:  "We  may  also  conclude,  from  the 
premise  that  the  body  of  stockholders  are 
in  substance  the  corporation,  that  estoppels 
are  concurrent  as  between  the  stockholders 
and  the  corporation, — in  other  words,  that 
whatever  will  estop  the  stockholders  wiU 
estop  the  corporation,  and  that  whatever 
will  estop  the  corporation  will  estop  the 
stockholders."  4  Thomp.  Corp.  §  5269.  But 
the  commonest  instance  of  application  of 
this  principle  is  in  stockholders'  suits  for 
mismanagement.  Ordinarily  such  suits  are 
to  be  brought  in  the  name  of  the  corpora- 
tion, at  the  instance  of  the  corporate  au- 
thorities. But  where,  for  some  reason,  this 
course  is  not  open,  the  stockholders  injured 
will  not  be  deprived  of  all  remedy,  but  upon 
proper  showing  will  be  permitted  to  sue  di- 
rectly by  joining  the  corporation  as  a  de- 
fendant. The  very  basis  of  these  suits  is 
that  "courts  of  equity  recognize  that  the 
stockholders  are  ultimately  the  only  bene- 
ficiaries." Chicago  v.  Cameron,  120  111.  447, 
11  N.  £.  899.  Stockholders  are  allowed  to 
sue,  in  order  to  obtain  redress  for  such 
wrongs,  because  "in  their  effect  and  essential 
character  they  are  wrongs  to  the  individual 
shareholder,  inflicted  upon  his  corporate  in- 
terests by  means  of  the  control  over  those 
interests  secured  through  the  corporate  or- 
ganization and  management."  Brewer  v, 
Boston  Theatre,  104  Mass.  378.  See  also 
State  ex  rel.  Bughee  v.  Holmes,  60  Neb.  39, 
42,  82  N.  W.  109.  It  is  but  another  applica- 
tion of  the  same  principle  to  hold  that  where 
no  question  of  title  is  involved,  but  some 
equitable  remedy  is  sought  in  the  corporate 
name,  depending  purely  upon  the  doctrines 
of  a  court  of  equity,  the  court,  to  prevent 
abuse  and  perversion  of  its  doctrines  and 
remedies,  will  look  through  the  corporation 
to  the  real  parties  in  interest,  and,  if  those 
parties  have  no  standing  in  equity,  will  re- 
fuse the  remedy. 
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Cases  of  this  kind  must  be  differentiated 
sharply  from  those  where  the  proceeding  is 
at  law,  or  where  a  question  of  title  to  the 
corporate  property  is  involved.  There  is  no 
question  that  stoclcholdera,  as  such,  have  no 
title  to  the  corporate  property  which  they 
can  convey  or  encumber  in  their  own  names. 
Humphreys  v.  McKiaaock,  140  U.  S.  304,  36 
L.  ed.  473,  11  Sup.  Ot.  Rep.  779;  Wheelock 
V.  Moulton,  15  Vt.  519;  Smith  v.  Hurd,  12 
Met.  385,  46  Am.  Dec.  690;  'Parker  v.  Bethel 
Hotel  Co.  96  Tenn.  252,  31  L.  R.  A.  706, 
34  S.  W.  209;  Button  v.  Hoffman,  61  Wis. 
20,  60  Am.  Rep.  131,  20  N.  W.  667;  Spurlock 
V.  Aiut8ouri  P.  R.  Co.  90  Mo.  200,  2  S.  W. 
219.  But  this,  in  substance,  is  only  another 
way  of  saying  that  the  corporation  must  act 
through  its  proper  agents  and  in  the  pre- 
j»cribed  way.  4  Thomp.  Corp.  i  4476.  It  is 
also  true,  for  convenience  of  legal  proced- 
ure and  to  avoid  confusion,  that  restitution 
or  redress,  even  where  the  injury  has  affected 
the  interests  of  the  stockholders,  is  to  be 
nought  primarily  through  the  corporation. 
But  this  rule  must  always  yield  to  the  re- 
quirements of  equity,  and  is  cast  aside  in 
view  of  the  fact  that  the  stockholders  are 
the  real  beneficiaries  whenever  the  usual 
course  is  not  open.  Brewer  v.  Boston  Thea- 
tre, 104  Mass.  378,  395;  4  Thomp.  Corp.  § 
4477.  Cases  like  the  one  at  bar  are  obviously 
within  the  same  reason.  To  permit  persons 
to  recover  through  the  medium  of  a  court  of 
equity  that  to  which  they  are  not  entitled, 
simply  because  the  nominal  recovery  is  by  a 
distinct  person  through  whom  they  receive 
the  whole  actual  and  substantial  benefit,  and 
that  nominal  person  would,  in  ordinary 
cases,  as  representing  beneficiaries  having  a 
right  to  recover,  be  entitled  to  relief,  is  per- 
version of  equity.  It  turns  principles  meant 
to  do  justice  into  rules  to  be  administered 
strictly  without  regard  to  the  result.  It  is 
contrary  to  the  very  genius  of  equity.  When 
the  corporation  comes  into  equity  and  seeks 
equitable  relief,  we  ought  to  look  at  the  sub- 
stance of  the  proceeding,  and.  if  the  bene- 
ficiaries of  the  judgment  sought  have  no 
standing  in  equity  to  recover,  we  ought  not 
to  become  befogged  by  the  fiction  of  corpo- 
rate individuality,  and  apply  the  principles 
of  equity  to  reach  an  inequitable  result. 

Hence,  we  think  the  rule  to  apply  to  such 
cases  iH  this:  Where  a  corporation  is  pro- 
ceeding at  law,  or  where  it  is  asserting  a  ti- 
tle to  property,  or  the  title  to  property  is  in- 
volved, the  corporation  is  regarded  as  a  per- 
son separate  and  distinct  from  its  stock- 
holders, or  any  or  all  of  them.  But  where 
it  is  proceeding  in  equity  to  assert  rights  of 
an  equitable  nature,  or  is  seeking  relief  upon 
rules  or  principles  of  equity,  the  court  of 
equity  will  not  forget  that  the  stockholders 
are  the  real  and  substantial  beneficiaries  of 
A  recovery,  and  if  the  stockholders  are  the 
real  and  substantial  beneficiaries  of  a  re- 
covery, and  if  the  stockholders  have  no 
standing  in  equity,  and  are  not  equitably  en- 
titled to  the  remedy  sought  to  be  enforced 
by  the  corporation  in  their  behalf  and  for 
their  advantage,  the  corporation  will  not  be 
60  L.  R.  A. 


permitted  to  recover.    This  rule  flnda 
illustrations  in  the  authoritia. 

In  Arkansas  River  Ijand,  Town  d  Canal 
Co.  V.  Farmers'  Loan  d  T,  Co.  13  Cola  587, 
22  Pac.  954,  the  court  said:  "It  is  true 
that,  for  some  purposes,  a  body  corporate 
is  sometimes  regarded  as  a  legal  entity,  or  a 
fictitious  person  having  a  distinct  existence. 
This  fiction  is  not  I'ecognized  in  equity.  The 
reason  is  clear.  Without  organization  and 
members,  without  officers  and  stockholders. 
a  corporation  is  but  a  naked  body.  It  may 
be  autliori7.ed  to  exercise  corporate  fran- 
chises, but  is  without  means  or  inatnim«i- 
talities  for  such  exercise.  It  is  clear,  there- 
fore, that  a  body  corporate  cannot  maintain 
a  suit  for  equitable  relief,  except  as  the 
representative  of  the  stockholders.  It  neces- 
sarily follows  that,  if  the  shareholders  are 
without  equity,  they  cannot,  through  the 
corporate  organization  or  in  its  name,  ob- 
tain relief  either  for  themselves  or  for  the 
corporation.  'In  equity  the  conception  of  a 
corporate  entity  is  used  merely  as  a  formula, 
for  working  out  the  rights  and  equities  of 
the  real  parties  in  interest,  while  at  law 
this  figurative  conception  takes  the  shape  of 
a  dogma,  and  is  often  applied  rigorously, 
without  regard  to  its  true  purpose  and  mean- 
ing. In  equity  the  relationship  between  the 
shareholders  is  recognized  whenever  this  be- 
comes necessary  to  the  attainment  of  ju^ 
tice;  at  law  this  relationship  is  not  recog- 
nized at  all.'  1  Morawetz,  Priv.  Corp.  |  227. 
At  the  very  outset  of  the  discussion,  th^.  it 
must  be  assumed  that,  in  a  suit  of  *this  na- 
ture, the  corporation  and  the  individual 
plaintiffs  caimot  be  separated.  It  follows 
that,  if  the  individual  plaintiffs  are  not  en- 
titled to  relief,  as  counsel  admits,  the  cor- 
poration is  not,  and  the  judgment  dismissing 
the  bill  might  very  properly  be  affirmed  witb^ 
out  further  discussion." 

In  Parsons  v.  Hayes,  14  Abb.  N.  C.  419, 
the  court  says:  ''A^in,  considerinf^  that 
the  fundamental  position  is  that  CaUow  be- 
came, in  fact,  shareholder  to  the  amount  of 
all  the  capital  stock,  the  following  was  the 
relation  between  the  parties:  The  corpora- 
tion w^as  tlie  holder  of  the  l^gal  title  o3f  the 
property  of  the  corporation,  subject  to  cor- 
porate uses.  Excepting  this  le^l  title  for 
corporate  uses,  the  shareholders  were  the 
parties  interested  in  the  property,  in  fact, 
owning  all  of  it,  excepting  Uie  legal  tiiK-. 
which,  as  against  them,  could  be  used  for 
corporate  purposes.  The  trustees  were  the 
statutory  corporation.  The  shareholders 
were  members  or  a  part  of  the  corporation. 
ITie  corporation  held  the  legal  title  for  the 
pecuniary  benefit  of  the  shareholders,  hav- 
ing no  beneficial  or  pecuniary  benefit  in  it. 
On  the  claims  for  the  plaintiff,  the  thing  pos- 
sessed is  the  right  of  the  corporation  to  have 
an  action  against  its  trustees  for  damages 
for  their  acts,  which  it  is  claimed  wen^ 
wrongful  to  the  corporation.  This  right,  if 
it  existed,  was  held  by  the  same  tenure  and 
for  the  same  purposes  that  other  property 
would  be  held.  The  corporation  would  have 
a  bare  title  to  it  for  tJie  beneficial  use  of 
shareholders.     It  seems  to  be  evident  that 


1908. 


Home  Fibe  Ins.  Co.  v.  Babber. 


\m 


the  corporation  oould  not  claim  as  damage 
to  ltd  interests  what  would  be  damage  to 
the  beneficial  interest,  when  the  owners  of 
the  latter  had  consented  to  the  so-called  in- 
jury." 

In  Flagler  Engraving  Mach.  Co.  v.  Flag- 
ler, 19  Fed.  468,  the  promoters  and  direct- 
ors of  a  corporation  put  in  certain  patent 
rights  as  part  of  its  capital.  Afterwards 
by  fraudulent  practices  they  induced  others 
to  buy  stock  at  extravagant  prices.  The  pur- 
chasers got  control  of  the  corporation,  and 
brought  a  suit  in  equity  in  the  name  of  the 
corporation  against  the  former  directors  for 
mismanagement.  The  court  said  that  the 
purchasers  might  have  a  right  to  set  aside 
the  sales  of  stock  made  to  them  through 
fraud,  but  that  they  could  not,  by  obtaining 
control  of  the  company,  set  up  an  artificial 
case  and  recover  through  the  company  what 
was  really  their  loss  individually,  and  not 
as  stockholders. 

In  Schilling  d  8.  Bretoing  Co.  v.  Schneider, 
110  Mo.  83,  19  S.  W.  67,  a  corporation 
brought  suit  against  certain  stockholders  to 
have  shares  which  they  held  declared  to  be 
the  property  of  the  corporation.  The  court 
treated  the  remaining  stockholders  as  the 
real  parties  in  interest,  and  expressly  re- 
ferred to  them  as  such,  and  held  that,  as 
their  predecessors  in  interest  could  not  have 
complained  of  the  use  of  moneys  of  the  cor- 
poration in  acquiring  the  shares,  the  stock- 
holders in  whose  interest  the  suit  was 
brought  could  not  do  so  in  their  own  name 
or  in  that  of  the  corporation. 

The  only  decision  which  has  been  cited  to 
the  contrary  is  Fitzgerald  v.  Fitzgerald  d 
V.  Constr.  Co.  41  Neb.  374,  429,  59  N.  W. 
838.  There  it  was  held  that  a  suit  for  mis- 
management was  maintainable  in  equity  as 
to  a  transaction  in  which  four  fifths  of  the 
stockholders  participated  and  the  remainder 
acquiesced.  There  had  been  no  change  in  the 
-stockholders.  Suit  was  brought  by  one  who 
had  acquiesced  to  recover  for  the  benefit  of 
the  corporation.  It  was  said  that  the  action 
was  for  the  benefit  of  the  corporation,  which 
was  a  distinct  person,  and  was  not  affected 
by  the  circumstance  that  the  stockhcrtder 
himself  was  in  no  position  to  complain.  But 
a  rehearing  was  granted,  if  we  may  judge 
from  the  motion  and  brief  of  counsel,  on 
this  very  ground;  and  upon  rehearing  this 
l)ranch  of  the  case  was  decided  upon  an  en- 
tirely different  point,  namely,  that  there 
had  been  no  acquiescence  on  the  part  of  the 
complaining  stockholder.  Fitzgerald  v.  Fitz- 
geraid  d  M.  Constr.  Co.  44  Neb.  463,  62  N. 
W.  899.  Hence,  while  there  is  no  express 
retraction  of  the  statement  in  the  former 
opinion,  we  are  satisfied  that  the  court  in- 
tended to  recede  from  it,  and  that  we  are 
not  bound  thereby.  We  reach  this  conclusion 
the  nnore  readily  because  the  proposition 
tiuit  axiquiescence  of  all  the  stockholders  does 
not  preclude  the  right  of  the  corporation 
to  relief,  as  advanced  in  the  first  opinion,  is 
•ontrary  to  the  uniform  and  long-established 
'ourse  of  decisions  in  all  courts,  and  the 
understanding  of  all  writers  upon  the  sub- 
ject. 2  Cook,  Corp.  §§  278,  279;.  4  Thomp. 
30  L.  R.  A. 


Corp.  §  5269;  2  Beach,  Priv.  Corp.  §  887;  1 
Morawetz,  Corp.  §§  262-264.  The  adjudica- 
tions to  the  same  effect  as  the  statements 
of  the  text-writers  cited  are  legion. 

Sut  it  is  said  the  defendant  Barber,  by 
reason  of  his  delinquencies,  is  in  no  position 
to  ask  that  the  court  look  behind  the  corpo- 
ration to  the  real  and  substantial  parties  in 
interest  The  trial  court  took  this  view, 
saying:  "I  have  come  to  the  conclusion 
thaJt,  there  being  no  equities  in  this  case  in 
favor  of  Mr.  Barber,  it  is  not  the  duty  of 
this  court  to  look  behind  the  entity  of  the 
corporation.''  We  do  not  think  such  a  prop- 
osition can  be  maintained.  It  is  not  the 
function  of  courts  of  equity  to  administer 
punishment.  When  one  person  has  wronged i 
another  in  a  matter  within  its  jurisdiction,! 
equity  will  spare  no  effort  to  redress  the  I 
person  injured,  and  will  not  suffer  the  I 
wrongdoer  to  escape  restitution  to  such  per-  , 
son  through  any  device  or  technicality.  But 
this  is  because  of  its  desire  to  right  wrongs, 
not  because  of  a  desire  to  punish  all  wrong-  ; 
doers.  If  a  ^vrongdoer  deserves  to  be  pun-  ' 
ished,  it  does  not  follow  that  others  are  to  ' 
be  enriched  at  his  expense  by  a  court  of  eq-  ; 
uity.  A  plaintiff  must  recover  on  the 
strength  of  his  own  case,  not  on  the  weakness 
of  the  defendant's  case.  It  is  his  right,  not 
the  defendant's  wrongdoing,  that  is  the  basis 
of  recovery.  When  it  is  disclosed  that  he 
has  no  standing  in  equity,  the  d^ree  of 
wrongdoing  of  the  defendant  will  not  avail 
him.  This  principle  can  hardly  need  demon- 
stration; but  abundant  illustrations  are  at 
hand.  For  instance,  a  creditor  cannot  com- 
plain of  a  fraudulent  conveyance  by  his 
debtor,  unless  he  is  injured  thereby.  Bald- 
win v.  Burt,  43  Neb.  245,  61  N.  W.  601.  The 
conduct  of  the  debtor  may  have  been  ever 
so  fraudulent.  But,  if  it  appears  that  the 
creditor  has  not  been  prejudiced,  he  acquires  . 
no  right  merely  from  the  evil  intent  or  un- 
conscientious acts  of  the  debtor.  Another  ex- 
ample may  be  seen  in  Roberts  v.  Northern 
P.  R.  Co.  158  U.  S.  1,  13,  39  L.  ed.  873,  15 
Sup.  Ct.  Rep.  756.  In  that  case  a  county 
had  granted  land  to  a  railroad  company 
without  authority,  and  the  grant,  under 
statutes  and  decisions  of  the  state,  was  of 
no  effect.  Afterwards  the  county  sold  the 
same  land  to  an  individual.  The  court  said : 
"Whatever  might  be  the  result  in  a  court  of 
law  of  a  contest  between  these  respective 
grantees  of  the  county,  it  may  well  be 
doubted  whether  a  court  of  equity  could  be 
successfully  appealed  to  by  a  purchaser  f i-om 
the  county  of  property  worth  upward  of 
$200,000  for  a  nominal  consideration  of  less 
than  $400.  If  the  county  had  found  that  it 
had  been  overreached  in  its  bargain  with  the 
railroad  company,  or  had  learned  that  its 
grant  of  these  lands  was  invalid  for  want  of 
power,  and  had  come  into  a  court  of  equity, 
offering  to  do  equity  by  an  offer  to  return  or 
account  for  the  consideration  received,  the 
condition  of  things  would  have  been  differ- 
ent from  what  it  now  is.  In  such  a  proceed- 
ing, the  rescission  would  have  inured  to  the 
benefit  of  the  taxpayers  of  the  county;  but, 
under  the  present  claim,  the  benefit  would 
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fo  to  a  private  party,  who  bought  with 
nowledge  of  the  county's  previous  sale,  and 
who  admits  in  his  answer  that  he  secured 
his  own  grant  for  a  grossly  inadequate  con- 
sideration because  of  the  fact  of  such  pre- 
vious sale."  In  other  words,  the  wrongdo- 
ing of  the  defendant  will  not  blind  a  court 
to  the  fact  that  the  plaintiff  may  have  no 
standing  in  equity. 

Counsel  say  that  the  court  will  not  look 
through  the  corporation  to  the  real  plain- 
tiffs, in  order  to  preserve  to  Bart)er  the 
fruits  of  his  wrongooing.  If  such  were  the 
only  purpose,  we. should  agree.  But  the 
court  will  bear  in  mind  the  real  parties  in 
interest,  in  order  tp  prevent  those  jMirties 
from  misusing  equitable  rules  and  remedies 
to  obtain  relief  to  which  they  have  no  right, 
and  recover  back  moneys  which  they  paid 
oirt  voluntarily  upon  full  consideration, 
without  any  deception,  and  to  which  they 
can  assert  no  legal  claim  whatever. 

Turning,  now,  lo  those  items  which  in- 
volve withdrawal  of  moneys  and  assets  of 
the  company  by  Barber  and  conversion  there- 
of to  his  own  use,  it  must  be  evident  that 
the  foregoing  discussion  does  not  apply 
thereto.  So  far  as  its  title  to  property  and 
its  riffht  to  its  moneys  and  assets  are  con- 
cerned, a  clear  distinction  between  the  com- 
pany and  its  stockholders  is  always  drawn. 
As  we  have  seen,  even  if  Barber  had  owned 
all  the  stock  in  the  company,  he  would  have 
had  no  title  to  the  corporate  property,  so 
far  as  to  be  able  to  deal  with  it  in  his  own, 
rather  than  in  the  corporate,  name.  But  he 
was  only  a  majority  stockholder.  When  he 
withdrew  money  or  assets  of  the  corporation, 
and  converted  it  to  his  own  use,  there  was 
as  clear  a  conversion  as  if  the  transaction 
had  takm  place  between  natural  persons.  If 
he  concealed  and  covered  up  these  transac- 
tions by  availing  himself  of  the  opportuni- 
ties afforded  him  as  secretary  and  manager 
of  the  company,  and  they  were  not  discov- 
ered until  a  change  in  management  resulted 
in  an  investigation  of  the  books,  we  see  no 
reason  why  the  company  should  not  recover 
the  sums  so  misappropriated.  We  are 
therefore  of  opinion  that,  so  far  as  relates 
to  the  $3,000  converted  under  pretense  of 
payment  to  Reynolds  and  Lovett  for  services 
as  lobbyists,  detailed  in  the  twenty-third 
finding  of  the  district  court,  and  the  conver- 
sion of  the  various  collections,  deified  in 
the  twenty-eighth  finding,  the  plaintiff 
should  have  judgment.  We  think,  likewise, 
that  it  ought  to  recovcF-  the  interest  on  the 
mortgage  loan  as  found  in  the  sixteenth 
finding.  The  trial  court  held  that  this  loan 
was  made  in  good  faith,  was  duly  entered  on 
the  books  of  the  company,  and  properly  se- 
cured and  acquiesced  in  by  the  company  and 
its  officers.  But  it  further  found  that  a 
large  amount  of  interest  on  the  loan  re- 
mained unpaid.  There  is  nothing  in  the  rec- 
ord to  justify  any  inference,  much  less  a 
finding,  that  Barber  was  not  to  pay  all  the 
interest  on  this  loan.  He  had  charge  of  the 
books  and  accounts  of  the  company,  and  the 
evidence  shows  conclusively  that  he  manipu- 
lated them  in  manv  ways  so  as  to  conceal 
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the  true  nature  of  his  dealings  and  the  ac- 
tual condition  of  the  transactions  between 
himself  and  his  employer.  As  to  this  item 
of  interest,  the  case  stands  the  same  as  any 
other  between  debtor  and  creditor. 

The  same  considerations  apply  to  the  mon- 
ey withdrawn  on  November  20,  1899.  Un- 
less the  claim  for  back  salary  is  a  just  and 
valid  one,  this  was  simply  a  oonversicn  of 
that  amount  of  money  of  the  company.  It 
becomes  necessary,  therefore,  in  this  connec- 
tion, to  pass  upon  the  issues  as  to  Barber's 
claim  for  unpaid  salary,  since  the  company 
has  filed  a  cross-appeal  from  that  portion  of 
the  decree  in  which  such  claim  is  allowed. 
Undoubtedly,  as  a  general  rule,  when  partis 
have  contracted  for  performance  of  certain 
services  for  a  definite  period  at  a  fixed  sal- 
ary, and  the  employment  continues  beyood 
the  period  agreed  upon,  in  the  absence  of  any 
new  contrajct,  it  will  be  presumed  that  tiie 
employment  continued  under  the  same  con- 
tract and  upon  the  terms  originally  fixed. 
Wallace  v.  Floyd,  29  Pa.  184,  72  Am.  Dec 
620;  Crane  Bros.  Mfg.  Co,  v.  Adams,  14f 
111.  125,  30  N.  E.  1030.  But  this  presump- 
tion must  yield  to  evidence  showing-  a  change 
of  terms.  Hale  v.  Sheehafi,  41  Neb.  102,  5» 
N.  W.  554 ;  McCullough  Iran  Co.  t.  Carpen- 
ter, 67  Md.  555,  11  Atl.  176;  Com.  Ins.  Co. 
V.  Crane,  6  Met.  64.  It  may  be  conceded 
that  it  would  take  two  to  make  the  new 
agreement,  and  that  a  mere  intention  on  the 
part  of  Barber  to  accept  a  less  sum,  or  eves 
an  express  statement  by  him  that  he  would 
accept  the  less  sum,  would  not  of  itself  bind 
him  so  to  do.  Richard  Thompson  Co.  v. 
Brook,  37  N.  Y.  S.  R.  506,  14  N.  Y.  Supp. 
370.  In  that  case  certain  employees  of  a 
corporation  agreed  among  themselves  to  ac- 
cept a  reduction  of  salary.  The  corporation 
was  not  a  party  to  the  agreement,  and  it  was 
never  communicated  to  or  acted  on  by  the 
corporation  or  its  directors.  Such  a  case  is 
very  different  from  the.  one  at  bar.  Here,. 
while  there  was  no  action  by  the  corporation 
expressly,  the  court  has  found  that  from  the 
time  Barber  as  general  manager  reduced  his 
own  salary,  along  with  the  salaries  of  oUier 
employees,  to  the  time  he  ceased  to  be  an  of- 
ficer of  the  company,  he  drew  his  salary 
from  time  to  time  substantially  on  the  basis 
of  the  reduction;  and  the  evidence  is  dear 
and  convincing  that  he  took  the  moneys 
withdrawn  in  full  satisfaction  of  his  daun 
for  salary,  and  had  no  thought  of  claimix^ 
more  until  his  right  to  withdraw  the  $2,200 
was  challenged  after  the  new  management 
took  charge.  We  think  these  circumstances 
are  suflicient  to  show  that  the  company  re- 
lied on  his  voluntary  action  in  reducing  his 
own  salary,  and  took  no  express  action  there- 
on, because  none  was  necessary,  and  that  it 
was  understood  by  both  parties  that  his  sal- 
ary was  that  which  he  had  voluntarily  fixed 
upon.  In  Shade  v.  Hisson  Mill  d  Lumber 
Co.  115  Cal.  357,  47  Pac.  135,  the  corpora- 
tion rendered  statements  monthly  to  an  em- 
ployee, in  which  he  was  credited  with  a  less 
salary  per  month  than  he  should  have  re- 
ceived. It  was  held  that  the  employee,  by 
acquiescence  in  these  statements  so  rendered 
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him  wajB  estopped  to  claim  afterwards  a  sal- 
ary in  excess  of  that  for  which  he  was  given 
credit.  So  long  as  Barber's  reduction  of  his 
own  salary  was  carried  out  by  himself  for  a 
long  series  of  years,  and  even  at  Uie  time 
when  he  withdrew  the  $2,200  he  did  not 
claim  the  right  to  withdraw  any  such  sums 
as  would  be  due  to  him  if  his  present  claims 
were  allowed,  we  see  no  ground  whatever  on 
which  to  sustain  the  judgment  in  his  favor 
in  this  behalf.  Hence,  we  are  of  opinion 
that  the  company  should  recover  the  item  of 
$3,000  converted  on  April  17,  18^5,  the  item 
of  $237.37  for  collections  unaccounted  for, 
the  unpaid  interest  on  the  mortgage  loaji, 
amounting  at  the  date  of  the  decree  in  the 
lower  court  to  $1,510,  and  the  item  of  $2,200 
withdrawn  on  November  20,  1899. 

It  is  therefore  recommended  that  the  de- 
cree of  the  district  court  be  reversed,  and 


the  cause  remfinded,  with  directions  to  enter 
a  new  decree  in  favor  of  the  plaintiff  and 
against  the  defendant  Barber  for  the  several 
sums  last  above  stated  and  interest  thereon 
at  the  rate  by  law  provided.  We  further 
recommend  that  each  party  pay  his  own 
costs  in  this  court. 

Barnes  and  OldJ&am,  GC,  concur. 

Per  Curiam  t 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  a  new  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant 
Barber  in  accordance  with  said  opinion.  It 
is  further  ordered  that  each  party  pay  his 
own  costs  in  this  court. 
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1.     A  lease  of  land  wlilcli  is  the  sepa- 
rate    estate     of    a     marjrled    woman, 

foir  a  period  of  more  than  one  year,  is  a 
conveyance  within  the  meaning  of  statutes 
requiring  husband  and  wife  to  Join  in  the 
conveyance  of  real  estate  the  separate  prop- 
erty of  the  wife,  and  forbidding  the  convey- 
ance of  an  estate  for  a  term  of  more  than 
one  year  unless  the  conveyance  be  in  writ- 
ing; and  the  wife  must,  therefore,  Join  in 
its  execution  notwithstanding  a  statute  giv- 
ing the  husband  the  sole  management  of  the 
wife's  property  during  marriage. 
2.  A  ItnsbanA  may  be  enjoined,  In  a 
salt  which  does  not  seek  the  disso- 
lution of  the  marrlaare,  from  farther  in- 
terference with  his  wife's  separate  estate, 
notwithstanding  the  statute  gives  him  the 
sole  management  of  it  during  marriage, 
where  he  refuses  to  support  her,  and  so  di- 
verts the  income  of  her  property  as  to  de- 
prive her  of  the  benefit  which  the  law  en- 
titles her  to  receive  therefrom  through  his 
management. 

(February   12,  1003.) 

(>1ERTIFICATI0N  by  the  Court  of  Civil 
J  Appeals  for  the  First  Supreme  Judicial 
District  of  an  appeal  by  defendants  from  a 
judgment  of  the  District  Court  for  Nueces 
County  in  favor  of  plaintiff  in  an  action 
brought  to  establish  plaintiff's  right  to  man- 
age and  control  her  own  estate.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


NoTB. — The  above  declsrion  as  to  the  right 
yt  a  court,  in  a  suit  by  a  married  woman  other 
than  for  divorce,  to  restrain  her  husband  from 
sxei-cising  over  her  separate  property  the  con- 
trol expressly  given  to. him  by  statute,  seems 
to  be  one  of  first  impression.  It  is  a  clenr 
^'xample  of  the  fundamental  power  of  equity 
:o  nnodify  the  strict  legal  rights  of  parties  by 
'eaaon  of  special  clrcumstancea 
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Messrs.  G.  B.  Scott,  James  W.  Durst, 
B.  P.  Clarkaon,  D.  W.  Doom,  and  D.  H. 
Doom  for  appellants. 

Messrs.  MeOampbelU  A  Stayton  and 
J.  O.  Seott,  for  appellee: 

The  husbajid  does  not  own  his  wife's  sep- 
arate estate,  but  only  has  the  right  to  man- 
age the  same  as  a  trustee  for  her;  and  she 
may  sue  him  when  it  becomes  necessary  for 
her  to  do  so  for  the  protection  of  her  rights 
in  the  property. 

Ryan  v.  Ryan,  61  Tex.  473;  Black  v. 
Black,  62  Tex.  296;  Nickerson  v.  Nickerson, 
66  Tex.  281;  O'BHen  v.  Hilhum,  9  Tex.  297; 
Roper  V.  Roper,  29  Ala.  247 ;  Rainey  v.  Rain- 
ey,  35  Ala.  282;  8hulman  v.  Fitzpatrick,  62 
Ala,  571;  Sampley  v.  Watson,  43  Ala.  377. 

The  law  will  not  permit  the  husband  to 
defraud  and  swindle  his  wife  out  of  her  sep- 
arate property  merely  because  she  may  not 
have  sufficient  grounds  to  secure  a  judgment 
of  divorce  from  him,  and  cannot  have  her 
separate  property  set  aside  to  her  in  such 
judgment;  but  she  will  be  protected  in  her 
property  rights,  even  as  against  her  husband, 
and  though  she  may  not  bring  a  divorce  suit 
against  him. 

Magee  v.  White,  23  Tex.  180. 

The  husband  cannot  lease  the  separate  real 
estate  of  his  wife  without  her  joining  him 
in  the  lease  and  acknowledging  it  privily  and 
apart  from  him,  the  same  as  required  by  the 
statute  for  a  fee-simple  deed  of  conveyance 
of  such  property. 

Texas  Rev.  Stat.  1897,  arts.  624,  635;  2 
Bl.  C<Hn.  p.  310;  Waples,  Homestead  ic  Ex- 
emption, p.  433;  Muir  v.  Bissett,  52  Vt.  287; 
Jackson  ex  dem,  Campbell  v.  EoUoway,  7 
Johns.  81. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  to  us  upon  certificate  of 
dissent  from  the  court  of  civil  appeals  for 
the  first  district.  The  action  was  brought  in 
the  district  court  by  Helen  Dority  against 
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her  husband,  B..P.  Dority,  and  James  W. 
Durst,  A.  A.  Thompson,  and  R.  P.  Clarkson, 
for  the  purpose  of  setting  aside  leases  of 
land  owned  by  Mrs.  Dority  in  her  separate 
right,  which  had  been  made  by  her  husband 
to  the  other  defendants,  and  of  establishing 
her  own  right  to  manage  and  control  her  sep- 
arate estate  as  a  f^mc  sole,  and  to  enjoin 
her  husbifeiidfipm^nterferin^  therewith.  The 
district  judee  held  that  the  leases  in  ques- 
tion were  void,  because  made  in  excess  of  the 
authority  of  the  husband  over  his  wife's  sep- 
arate property ;  that,  under  the  facts  shown, 
they  operated  as  a  legal  fraud  upon  the 
rights  of  Mrs.  Dority;  also,  in  substance, 
that  Mrs.  Dority  was  entitled,  under  the 
circumstances  developed,  to  the  management 
and  control  of  her  own  property;  and  that 
her  husband  should  be  restrained  from  inter- 
fering therewith.  The  majority  of  the  court 
of  civil  appeals  agreed  with  the  trial  court 
upon  all  of  these  pointj^,  and  Associate  Jus- 
tice Pleasants  dissented  from  the  decision 
upon  each  of  them.  A  statement  of  the  facts 
of  the  case  is  essential  to  an  understanding 
of  the  points  involved  in  the  dissent: 

The  plaintiff  and  defendant  B.  P.  Dority 
were  married  in  1873,  and  have  acquired  the 
property  in  question  in  such  way,  as  held 
by  the  court  of  civil  appeals,  as  to  make  it 
the  separate  property  of  the  wife.  Xo  ques- 
tion as  to  this  is  now  before  us.  The  evi- 
dence  tends  to  show  that  for  several  years 
before  their  separation,  and  until  the  pres- 
ent time,  plaintiff  has  been  in  very  delicate 
health,  while  her  husband,  a  wheelwright  by 
trade,  has  been  very  strong,  healthy,  and  able 
to  work  when  he  could  secure  employment. 
Plaintiff  raised  poultry,  and,  with  cows, 
which  w<»re  her  separate  property,  conducted 
a  dairy,  and,  from  the  products  of  her  in- 
dustry, earned,  in  the  main,  her  support. 
Her  husband  earned  little,  and,  up  to  two 
years  before  the  trial,  contributed  to  his 
wife's  maintenance  only  a  few  groceries.  For 
two  years  before  the  trial  he  contributed 
nothing.  At  all  times  he  has  had  the  man- 
agement of  his  wife's  ranch,  which  consti- 
tuted the  chief  part  of  her  separate  prop- 
erty, and  has  reoeivetl  whatever  revenue  has 
been  derived  from  it.  They  lived  together 
on  their  homestead  in  Corpus  Chris ti  until 
their  separation  took  place.  Dority,  while 
contributing  little  to  the  support  of  his  wife, 
has  made  no  claim  to  any  part  of  her  per- 
sonal earnings.  This  had  been  the  condition 
of  affairs  between  them  for  some  years  be- 
fore 1899.  In  that  year  the  taxes  upon  her 
property  and  upon  the  homestead  for  the 
year  1898  were  delinquent,  and  the  property 
was  advertised  for  sale.  Of  this  fact  Dority 
notified  his  wife;  saying  at  the  same  time 
that  he  could  not  pay  the  taxes,  and  did  not 
know  where  they  would  get  the  money  to 
meet  the  demand.  In  order  to  meet  it,  Mrs. 
Dority  executed  a  lease  of  her  ranch  to  one 
Kej'es  at  $200  per  year.  Her  husband  re- 
fused to  assent  to  it,  and  would  not  permit 
the  lessee  to  take  possession;  considering  his 
wife's  action  a  reflection  upon  him.  'This, 
Its  she  says,  was  the  immediate  cause  of  their 
separation.  She  informed  her  husband  that 
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she  would  not  lon^r  live  with  him,  and  they 
have  since  that  tune  lived  apart.  This  oc- 
curred Octoher  26,  1899,  and  Mrs.  Dority 
brought  suit  for  divorce  November  10,  1899. 
upon  the  ground  of  cruel  treatment,  excesses^. 
and  outrages.  She  succeeded  in  the  district 
court,  but  the  court  of  civil  appeals  reversed 
the  judgment  in  her  fa\'or,  holding  that  the 
evidence  show^ed  no  legal  ground  for  divorce. 
aAd  remanded  the  cause,  which  she  dismissed 
May  16,  1901.  (Tex.  Civ.  App.)  62  S.  W. 
106.  In  the  meantime  the  parties  had  occu- 
pied apartments  in  their  home,  living  apart, 
until  January,  1901,  and  Dority  had  contin- 
ued to  assert  control  of  the  ranch  and  some 
other  property;  and  a  few  days  after  the 
separation  he  executed  to  defendant  Durst  a 
lease,  bearing  a  date  anterior  to  the  sepiara- 
tion,  by  which  he  let  to  Durst  the  ranch  for 
one  year,  with  the  privilege  in  Durst  of  tak- 
ing it  for  two  years  longer,  in  consideration 
of  $10  per  month,  and  the  privilege  to  Dor- 
ity of  pasturing  therein  some  90  head  of 
horses,  his  separate  property  and  15  or  20 
cattle,  community  property.  Dority  there- 
after sold  the  horses  to  Durst,  and  the  latter 
held  the  ranch  until  about  December  23. 
1900,  and  paid  to  Dority  $150  rent,  all  of 
which  was  applied  by  him  to  payment  of  at- 
torneys' fees  in  his  litigation  with  his  wife. 
In  December,  1900,  Dority,  Durst,  and  de- 
fendant Thompson  orally  agreed  that  the 
last  named  should  take  the  unexpired  por- 
tion of  the  Durst  lease  from  December.  23, 

1900,  to  October  23,  1902 ;  recognizing  Durst 
as  his  landlord,  but  paying  to  Dority  rent  at 
$20  per  month,  and  agreeing  to  make  im- 
provements at  the  rate  of  $5  per  month. 
Thompson  still  held  possession  at  the  time 
of  the  trial  of  this  case,  and  had  paid  to 
Dority  $80  of  rent:  payment  of  the  balance 
having  been  stopped  by  injunction  in  the  di- 
vorce suit.  The  sum  paid  was  also  appro- 
priated by  Dority  to  his  own  use.  In  Janu- 
ary, 1901,  Dority  left  home,  and  went  to 
Mexico,   where   he   remained   until    May    7, 

1901.  He  then  returned,  and  offered  to  re- 
sume relations  with  his  wife,  and  to  live 
with  her  as  her  husband;  but,  upon  her  re- 
fusal to  have  anything  to  do  with  him,  he- 
left  her  in  possession  of  the  homestead,  and 
has  not  since  molested  her.  On  the  21st  of 
May,  1901,  Thompson  being  still  in  possess- 
sioii  of  the  ranch  under  the  agreenoient.  la^^t- 
ing  until  October.  1902.  Dority  executed  to 
defendant  Clarkson  a  lease  of  the  property 
for  ten  years  next  ensuing,  with  prixHlege  in 
the  lessee  of  renewal  for  five  years,  at  rental 
of  $25  per  month.  It  uTis  orally  agreed  that 
Clarkson  was  not  to  have  possession  until 
the  expiration  of  Thompson's  lease.  The 
lease  also  contained  the  provision  that  the 
lessee  should,  out  of  the  rent,  pay  all  ex- 
penses and  casts  incurred  in  resisting  the  at- 
tempt of  any  person  to  recover  possession  of 
the  land.  I>ority  assigned  this  lease  con- 
tract to  pay  his  attorneys'  fees  and  personal 
debts  for  more  than  $650,  and  a  note  given 
for  money  borrowed  to  defend  a  suit  witli 
other  parties  involving  Mi*s.  Dority's  title  to 
the  land.  All  of  these  leases  were  made 
without  the  knowledge  or  consent  of  Mrs. 
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Dority.    She  ooutinued,  after  the  separation, 
to  earn  money  as  before,   though  suffering 
greatly  from  chronic  sickness  and  becoming 
continually  weaker  and  less  able  to  work. 
Being  defeated,  as  stated,  in  her  effort  to 
raise  means  to  pay  the  taxes  through  a  lease 
of  her  land,  she  borrowed  the  mon^y.  ^.vd  re- 
paid it  out  of  her  earnings,  and  thus  paid 
the  taxes  due  up  to  the  time  of  the  trial 
upon  the  homestead  and  her  separate  prop- 
erty, while  her  husband  was  controlling  the 
ranch  and  diverting  its   revenues   to  other 
purposes.    During  this   period   she  has   re- 
ceived nothing  whatever  from  him,  but  has 
become  indebted  for  various  kinds  of  neces- 
saries.   Dority  now  has  no  property  except 
an  interest   in   the   homestead   and   in   the 
household  and  kitchen   furniture,  which  is 
community  property  in  use  by  Mrs.  Dority. 
It  is  found  by  the  court  of  civil  appeals  that 
there  is  no  reasonable  probability  of  the  par- 
ties ever  living  together  again.     The  record 
shows  that,  in  addition  to  her  suit  for  di- 
vorce, plaintiff,  on  the  13th  day  of  Novem- 
ber, 1899.  instituted  in  the  county  court,  un- 
der article  2972,   Rev.   Stat.,  a   proceeding 
against  her  husband  to  enforce  the  appropri- 
ation by  him  to  her  support  of  a  portion  of 
the  proceeds  of  her  lands.     This  he  resisted 
and  defeated  on  the  grounds  that  the  proper- 
ty had  not  for  the  five  yea  re  before  produced 
any  revenue  which  had  been  appropriated  by 
him. 

The  questions  upon  wliich  the  difference  of 
opinion  exists  may  be  stated  thus:  First. 
Did  the  power  of  "sole  management"  given 
by  the  statute  to  the  husband  over  the  wife's 
separate  property  include  the  power,  if  fair- 
ly exercised,  to  make  leases  for  a  longer 
term  than  one  year?  Second.  If  so,  do  the 
facts  warrant  the  conclusion  that  the  power 
was  exercised  in  this  case  in  such  manner  as 
to  constitute  a  fraud  upon  the  rights  of  the 
wife,  which  entitled  her  to  maintain  an  ac- 
tion to  have  the  leases  set  aside?  Third.  Do 
the  facts  justify  the  decree  enjoining  Dority 
from  interfering  with  his  wife's  separate 
property  ? 

1.  The  decision  of  the  first  question  de- 
pends upon  whether  leases  such  as  those  in 
question  are  conveyances,  within  the  mean- 
ing of  article  635,  Rev.  Stat.,  requiring  the 
husband  and  wife  to  join  in  "the  conveyance 
of  real  estate  the  separate  property  of  the 
wife,''  or  are  authorized  by  article  2967,  giv- 
ing to  the  husband  "the  sole  management" 
of  the  wife's  property  during  marriage.  Ar- 
ticle 024  (a  part  of  the  same  title  with  ar- 
ticle GHH)  provides:  "No  estate  of  inherit- 
meo  or  freehold,  or  for  a  term  of  more  than 
)nc  year,  in  lands  and  tenements  shall  becon- 
reyecl  from  one  to  another,  unless  the  con- 
reyance  be  declared  by  an  instrument  in 
vritin|»'."  The  majority  of  the  court  of  civil 
ippeals,  construing  the  two  articles  together, 
lold  that  the  joint  action  of  husband  and 
vife  was  e*»sential  to  the  creation  of  leases 
or  lon;<Ter  terms  than  one  year,  for  the  rea- 
on  that  article  624  declared  such  terms  to 
•e  "estates  in  land,"  and  the  instruments 
r€*atin)ar  them  "conveyances,"  and  article  635 
]>plied  to  all  conveyances  of  the  real  estate 
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of    the   wife.     The   dissenting   justice    held 
that  the  "conveyances"  intended  in  article 
635  were  only  such  as  purported  to  convey 
the  whole  title  of  the  wife.     The  provision  of 
article  624  was  contained  in  the  act  of  Feb- 
ruary 5,  1840,  concerning  conveyances,  which 
did  not  expressly  regulate  the  conveyance  of 
the  property  of  married  women;   and^that 
provision  was  not  connected,  as  it  has  be- 
come in  the  revisions,  with  the  rule  declared 
in   article   636.     The   acts    of   February   3, 
1841,  and  of  April  30,  1846,  prescribing  the 
mode   of   conveyances    by    married    women, 
were  not  adopted  in  the  form  of  amendments 
of  the  act  of  1840,  but  by  their  terms  they 
regulated  the  conveyance  of  "any  estate  or 
interest  in  land  the  separate  property  of  the 
wife."     Those  statutes,  before  the  revision  in 
1879,  had  been  construed  as  prescribing  an 
exclusive  mode  of  conveying  land  of  married 
women,  and  the  language  was  so  altered  by 
the  revisers  as  to  affirmatively  express  this 
construction ;  and  their  report  shows  that  no 
other  change  affecting  this  question  was  in- 
tended to  be  made  in  the  law.     As  respects 
the  question  before  us,  article  635  has  the 
same  force  and  effect  as  the  act  of  1846,  of 
which  it  is  a  condensed  revision;  and  conse- 
quently, if  a  lease  for  more  than  one  year 
creates  and  passes  "an  estate  or  interest  in 
land,"  the  joinder  of  the  husband  and  wife 
in  its  execution,  and  the  separate  acknowl- 
edgment of   the  wife,   are  essential   to   its 
validity.     The  statute  regulating  such  con- 
veyances, and  that  giving  to  the  husband  the 
sole   management    of    the    wife's    property, 
must  both  be  observed ;  and  it  is  evident  that 
the  power  conferred  by  the  latter  cannot  in- 
clude the  doing  by  Uie  husband,  alone,  of 
those  things  in  which  the  joint  action  of  hus- 
band and  wife  are  required  by  the  former. 
As  we  have  seen,  the  question  is  to  be  deter- 
mined from  the  language  of  the  act  of  1846. 
It  relates  to  any  "deed  or  other  writing  pur- 
porting to  be  a  conveyance  of  any  estate  or 
interest  in  land  the  separate  property  of  the 
wife."     We  need   not  dwell  upon  an  exact 
definition    of   the   word    "conveyance,"    for, 
from  the  very  terms  of  the  statute  itself,  it 
necessarily  results  that  any  writing  which  is 
necessary   to  convey  land,  and   which  pur- 
ports to  convey  any  estate  or  interest  in  land 
of  a  married  woman,  is  a  conveyance  such  as 
is  meant.     That  a  leasehold  for  more  than 
one  year  is  an  estate  or  interest  in  land  is 
recognized    by    the    statute    (article    624). 
When    the    acts    of    1841    and    1846    were 
adopted,  the  other  statute,  regulating  con- 
veyances generally,  declared  such  terms  for 
more  than  five  years  to  be  estates  in  land, 
and  the  instruments  creating  them  to  be  con- 
veyances ;  and  the  Congress,  in  adopting  the 
married  women's  statute,  must  have  had  in 
mind  those  provisions,  and,  by  the  language 
employed  must  have  meant  to  include  such 
conveyances.     One  statute  required  written 
conveyances  to  pass  such  an  interest,  and  the 
others  prescribed  the  persons  by  whom,  and 
the  mode  in   which,  they  should  be  made. 
Ballard  v.   Carmichaely  83  Tex.   363,    18   S. 
W.  734.     In  the  revision  of  1879  the  term 
for  which  parol  leases  might  be  made  was 
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reduced  to  one  year,  but  the  provision  for 
conveyances  by  married  women  was  intro- 
duced as  a  part  of  the  chapter  upon  convey- 
ancing; and  the  association  between  the 
rules  originally  adopted  by  different  statutes 
was  thus  preserved,  so  that  the  conveyances 
which  one  required  to  be  in  writing  were  by 
the  other  required  to  be  executed  by  the  hus- 
band and  wife,  if  the  property  conveyed  were 
the  separate  estate  of  the  wife.  That  such 
statutes,  enabling  husband  and  wife  to  con- 
vey the  wife's  separate  property,  apply  to 
leases  of  it,  has  been  held  by  the  courts  of 
the  highest  authority,  and  we  find  no  con- 
flicting decision.  Oeorge  v.  Ooldahyf  23  Ala. 
■32(j;  Chandler  ▼.  Jo8t,  81  Ala.  411,  2  So.  82; 
Warren  v.  Wagner,  76  Ala.  188,  61  Am.  Rep. 
446 ;  Jackson  ex  dem.  Campbell  v.  Hollotoay, 
7  Johns.  81.  Jones  v.  Marks,  47  Cal.  242,  is 
authority  for  the  proposition  that  a  lease  is 
a  conveyance,  in  the  sense  of  a  statutory 
provision  like  article  624.  It  is  true  that 
the  original  statutes,  as  well  as  the  Revised 
Statutes,  declare  that  the  conv)^ances  pro- 
vided for  "shall  pass  all  the  right  and  inter- 
•est  whicli  the  husband  and  wife,  or  either  of 
them,  may  have  in  or  to  the  property  there- 
in conveyed;"  and  it  may  be  urged  that  this 
shows  that  only  conveyances  of  the  entire 
title  were  in  contemplation.  But  the  answer 
is  that  by  "property  therein  conveyed"  is 
meant  the  estate  or  interest  conveyed,  which 
need  not  be  the  whole.  Otherwise  the  prior 
use  of  the  words  "any  estate  or  interest" 
would  be  rendered  wholly  meaningless.  This 
•construction  is  also  enforced  by  the  decisions 
of  this  court  holding  that  the  husband  and 
wife  may  mortgage  her  separate  property, 
which  they  could  not  do  if  only  empowered 
to  convey  absolutely  the  whole  title,  and 
others  holding  that  the  statute  applies  to 
the  granting  of  easements  over  such  prop- 
erty. Hall  v.  Dotson,  55  Tex.  524 ;  Texas  d 
P,  R.  Co,  V.  Durrett,  67  Tex.  51.  These  de- 
cisions refute  the  contention  that  only  alien- 
ations of  the  entire  title  of  married  women 
are  regulated  by  the  statute.  Whether  or 
not  a  lease  for  a  year,  or  less,  by  the  hus- 
band of  his  wife's  land,  would  be  valid,  is 
not  involved,  unless  argumentatively,  in  the 
•dissent  ccrtitied;  the  difference  being  as  to 
the  validity  of  longer  leases.  In  the  case  of 
Chandler  v.  Jost,  81  Ala.  411,  2  So.  82,  the 
•court  held  that  such  leases  for  a  year  were 
valid,  while  those  for  longer  terms  were  void. 
The  opinion  of  this  court  in  Ballard  v.  Car- 
miohael,  83  Tex.  363,  18  S.  W.  734,  may  also 
have  an  important  bearing  upon  this  ques- 
tion. We  think  the  court  of  civil  appeals 
correctly  held  that  the  leases  for  terms  in 
-excess  of  one  year  were  void,  and  that  the 
wife  could  maintain  an  action  to  set  them 
aside  and  recover  the  property.  O'Brien  v. 
Hilhum,  9  Tex.  297. 

2.  The  conclusion  reached  upon  the  first 
question  renders  the  second  immaterial. 

3.  The  question  whether  or  not,  at  the  suit 
•of  a  married  woman,  other  than  for  divorce, 
a  court  may  restrain  a  husband  from  exer- 
cising over  his  wife's  separate  property  the 
control  expressly  given  to  him  by  statute 
during  marriage,  is  one  of  grave  importance 
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and  of  considerable  difficulty.  At  common 
law  a  wife  could  not  sue  her  husband.  As 
a  result  of  our  statutes  recognizing  the  sep- 
arate existence  of  married  women,  and  con- 
ferring upon  them  capacity  to  own  property, 
it  is  settled  in  this  state  that  causes  of  ac- 
tion in  their  favor,  incidental  to  their  owner- 
ship, may  arise  and  be  asserted  in  the  courts 
against  their  husbands.  O'Brien  t.  Hilbum, 
9  Tex.  297;  Ryan  v.  Ryan,  61  Tex.  473;  Hall 
V.  HaU,  52  Tex.  298,  36  Am.  Rep.  725;  Price 
V.  Cole,  35  Tex.  461.  In  general,  however, 
the  wife  cannot  have  a  cause  of  action 
against  her  husband,  and  hence  cannot  sue 
him.  Thus,  it  was  held  in  Nickerson  v. 
I^ickerson,  65  Tex.  282,  that  she  cannot  sue 
her  husband  for  a  tort  committed  by  him 
upon  her  person;  and  in  Trevino  v.  Trerin*i. 
63  Tex.  650,  it  was  held  that,  except  by  suit 
for  divorce,  or  a  proceeding  under  article 
2972,  Rev.  Stat.,  the  wife  cannot  maintain 
an  action  to  require  her  husband  to  support 
her.  Each  decision  is  based  upon  the  propo- 
sition that  the  wife  had  no  cause  of  action 
of  the  character  asserted.  It  will  therefme 
be  assumed,  for  the  purposes  of  this  deci- 
sion, that,  besides  actions  for  divorce;  the 
only  ones  which  a  wife  may  maintain 
against  the  husband  are  those  whieh  are 
founded  upon  her  title  to  her  separate  prop- 
erty, and  are  incidental  to  it.  Whenever 
such  a  cause  of  action  arises,  it  is  clear, 
under  the  decisions,  that  she  has  capacity  to 
assert  it  against  her  husband.  In  systems 
where  common- law  and  equity  jurisprudence 
prevail,  unchanged  by  statute,  the  legal  title 
to  land  conveyed  to  the  wife  for  her  sole  and 
sei^krate  use  vests  in  the  husband;  but  the 
equitable  title  vests  in  the  wife,  and  equity 
treats  the  husband  as  trustee,  holding  for 
her  benefit,  and  requires  him  to  apply  th<» 
fruits  and  rievenues  of  the  property  to  her 
use.  It  is  a  common  exercise  of  chancery 
power  to  control  the  husband,  as  trustee,  in 
the  management  of  property  thus  held,  and, 
where  necessity  exists,  to  take  away  his  pow- 
ers and  bestow  them  upon  a  more  suitable 
person,  in  some  jurisdictions  the  statute^ 
giving  married  women  capacity  to  hold  prop- 
erty expressly  make  their  husbands  trustees, 
and  subject  them  to  removal  for  proper 
cause.  The  decisions  cited  from  Alabama 
a  re  based  upon  such  a  statute.  Under  such 
systems  the  fruits  and  revenues,  as  well  as 
the  corpus,  of  the  property,  belong  benefi- 
cially to  the  wife,  and  herein  they  differ 
from  ours  in  an  important  particular.  Here 
the  title  to  the  property  is  vested  in  the 
wife,  and  the  only  ri^ht  or  power  which  the 
husband  has  over  it  is  that  of  sole  manage- 
ment during  marriage;  but  the  fruits  wl 
revenues  b^ome  community  property,  in 
which  the  husband  has  an  equal  interest^  and 
of  which  he  has  complete  power  of  disposal. 
It  is  thus  evident  that  the  statute  confers 
upon  the  husband,  not  only  a  power  over  the 
V.  ife's  separate  estate,  but  a  right  with  re- 
s;)ect  to  it,  and  these  are  incidents  of  the 
F  carriage.  His  position,  therefore,  is  not 
tliat  of  a  simple  trustee,  as  it  is  under  the 
I'.nglish  chancery  jurisprudence.  If  it  were, 
the  present  case  would  not  involve  great  dif- 
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ficulty.    It  does  not  follow,   however,  that 
the  power  given  to  the  husband  is  irrespon- 
sMe,  or  that  the  right  is  unqualified  and  in- 
defeasible.   Whether  or  not  a  husband,  un- 
der our  system,  is  to  be  regarded  as  a  trus- 
tee for  his  wife,  in  respect  of  her  separate 
estate,  is  a  question  upon  which  expressions 
of  some  of  the  most  eminent  justices  of  this 
court  indicate  differences  of  opinion.     The 
opinions  of  Judge  Hemphill  show  a  decided 
tendency  to  liken  married  women's  statutory 
separate  estates  to  those  existing  under  the 
equity  jurisprudence  of  England,  where  the 
husband  held  as  trustee  for  the  sole  and  sep- 
arate use  of  the  wife.     Of  these  doctrines, 
Judge  Bell,  in  Magee  v.  White,  23  Tex.  189, 
said:    "Their    whole    tendency    is    to    the 
building  up  of  a  system  in  which  all  distinc- 
tion will  be  destroyed  between  the  statutory 
estate  of  a  married  woman  and  an  equitable 
estate,  limited  to  her  sole  and  separate  use, 
— ^a  system  in  which  every  married  woman 
who  has  a  separate  estate  will   become   a 
ward  of  chancery,  and  her  husband  converted 
into  a  trustee  for  the  management  of  her  es- 
tate, under   the  supervisory  power  of  the 
courts,  and  subject  to  be  controlled  by  the 
court,  or  removed  from  his  trust,  whenever 
the  court  becomes  dissatisfied  wiUi  his  man- 
agement, or  whenever  it  becomes  necessary 
to  make  orders  to  prevent  the  misapplication 
of  the  rents,  issues,  and  profits  of  the  es- 
tate."   Further  on  he  said:     "If  this  is  per- 
mitted, it  will  be  difficult  to  stop  short  of 
an  equity  system,  uncertain  and  oppressive, 
in  which,  as  has  been  before  said,  the  sep- 
arate estate  of  the  wife  shall  be  placed  under 
the  constant  supervision  of  the  courts,  and, 
as  a  part  of  which,  the  courts  will  exercise 
authority  to  control  or  remove  the  husband 
from  the  management  of  his  wife's  property, 
whenever  they  may  think  proper  to  do  so,  to 
prevent   waste,  misapplication  of  proceeds, 
etc."     In  Richardson  v.  HutohinSy  68  Tex. 
88,  3  S.  W.  279,  Judge  Stayton  said:   "While 
a  husband  does  not,  here,  hold  title  to  his 
wife's   separate  estate  in  trust  for  her,  as 
he  is  held  to  do  in  England  and  in  the  states 
of  this  Union  generally,  when  a  conveyance 
is  made  to  a  wife  for  her  separate  use  and 
benefit,   and  no  trustee  named,  yet  it  does 
not  follow  from  this  that  the  husband  is  not, 
as  to  the  wife's  separate  property,  essential- 
ly a  trustee,  charged  with  duties  for  the  vio- 
lation   of   which  any  estate  subject  to  the 
payment  of  his  debts  will  be  liable.     A  per- 
son is  said  to  be  a  trustee  in  whom  a  power 
>ver  property,  or  affecting  it,  rests  for  the 
>enefit  of  another;  and  a  person  having  such 
>ower  is  as  essentially  a  trustee  as  is  one  in 
irhom  the  title  to  the  property  which  he  has 
he  rig-ht  to  control  is  vested  for  the  benefit 
f   another.     The  husband  is  here  made  by 
ta.tiite  the  trustee  for  the  wife,  with  power 

>  manage  and  control  her  separate  property, 
nd  we  see  no  reason  why  he  shall  not  be 
eld  to  the  duties  and  liabilities  which  or- 
inarily  attach  to  that  relation.  So  long  as 
p  majnages  the  separate  estate  of  his  wife 
ith  reasonable  care,  not  diverting  it  from 
e  purpose  for  which  the  law  places  it  in  his 
inds    and   control,  though  loss  may  result 

>  L.  R.  A. 


from  his  management,  he  is  not  liable  there- 
for; but  can  it  be  said  that  such  a  trustee 
may  convert  the  separate  estate  of  the  wife 
into  money  or  other  property,  and  appropri- 
ate that  to  the  benefit  of  himself  or  to  the 
benefit  of  the  community,  ejid  not  be  liable 
for  its  value?" 

These  expressions  are  important  only  be- 
cause they  indicate,  in  a  general  way,  tiie 
conceptions  of  these  able  jurists  of  the  na- 
ture of  tlie  statutory  separate  estate  of  mar- 
ried women,  and  the  husband's  relation  to 
it.  In  none  of  the  cajses  was  the  question  be- 
fore us,  or  any  one  like  it,  involved;  nor 
were  the  cases  under  consideration  by  Judges 
Bell  and  Stayton  at  all  similar.  Judge 
Beirs  language  would  seem  to  indicate  an 
inclination  of  the  mind  against  the  theory 
that  the  husband  is  trustee  for  the  wife,  and 
subject,  as  such,  to  the  control  of  the  courts 
in  his  management  of  her  estate;  but  that 
which  he  really  reprobated  was  the  adoption 
into  our  jurisprudence  of  the  English  chan- 
cery system,  under  which  the  husband,  pure- 
ly as  trustee,  and  the  wife,  as  ward,  would 
be  under  the  constant  control  and  supervi- 
sion of  the  courts.  His  remarks  do  not  im- 
ply even  an  impression  that  the  wife  has  not 
such  an  interest  in  the  proper  management 
of  her  estate  as  to  entitle  her,  even  during 
marriage,  to  protection  at  the  hands  of  the 
courts  against  mismanagement  on  the  part 
of  the  husband.  Judge  Stayton's  view,  that 
the  husband,  in  some  sense,  is  to  be  regarded 
as  trustee,  because  he  exercises  powers  such 
as  belong  to  trustees,  and  is  to  some  extent, 
at  least,  accounta.ble  as  such,  is,  in  our  opin- 
ion, correct.  That  it  is  the  duty  of  the  hus- 
band to  support  the  wife,  and  that  the  man- 
agement of  her  separate  property  is  com- 
mitted to  him  partly  for  that  purpose,  is  put 
beyond  question  by  our  statutes  and  deci- 
sions. One  of  her  rights  is  to  have  this  sup- 
port from  him,  and,  so  far  as  her  separate 
estate  constitutes  a  fund  from  which  the 
means  to  satisfy  it  are  to  be  derived,  the 
right  is  an  incident  to  her  ownership  of  such 
estate.  The  fruits  and  revenues  of  that  es- 
tate constitute  a  part  of  such  fund.  Article 
2972,  which  entitles  her  to  go  into  court  and 
secure  a  judgment  devoting  to  her  support 
a  sufficient  portion  of  the  proceeds  of  her 
separate  lands,  as  well  as  the  decisions  of 
this  court,  clearly  shows  this.  The  rights  of 
the  husband  over  the  wife's  property,  and 
his  duty  to  manage  it  properly  and  afford 
her  this  support,  are  thus  made  correlative. 
Wright  v.  Hays,  10  Tex.  133,  60  Am.  Dec. 
200.  If  he  wholly  fails  to  perform  this  duty, 
and  cannot  be  made'  to  perform  it  by  or- 
dinary remedies,  i.«  his  right  to  the  manage- 
ment of  her  property  unaffected  by  this  re- 
pudiation of  the  duty  that  goes  wtth  it,  and 
must  the  courts,  because  of  this  right,  deny 
to  the  wife  any  redress?  We  think  the  de- 
cisions which  affirm  her  right  to  sue  him  to 
enforce  her  property  rights  furnish  an  an- 
swer, and  that  the  character  of  the  remedy 
to  which  she  is  entitled  must  depend 
upon  the  necessity  of  the  case.  When  the 
husband,  by  nonperformance  of  his  duties 
and  the  abuse  of  his  powers,  has  defeated 
60 
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the  purposes  of  the  law  in  conferring  the 
right  to  manage  the  wife's  property,  that 
right  should  nob  be  allowed  to  stond  in  the 
way.  The  wife  owns  the  property,  and  is 
entitled  to  a  support  out  of  its  revenues 
when  the  husband  does  not  furnish  it;  and 
this,  in  our  opinion,  is  a  right  for  the  en- 
forcement of  which  she  should  have  an  ade- 
quate remedy  in  the  courts.  If  it  be  said 
tnat  the  law  furnishes  her  a  remedy  by  di- 
vorce, the  answer  is  that  a  suit  for  divorce 
is  not  a  remedy  for  the  enforcement  of  prop- 
erty rights,  nor  can  it  be  sustained  upon  a 
mere  violation  of  such  rights.  They  may  be 
brought  into  and  adjusted  in  connecl^on 
with  the  proceeding,  but  are  not  dependent 
upon  it.  A  suit  for  divorce  can  only  be 
maintained  when  some  of  the  causes  pre- 
scribed by  statute  exist,  and  such  causes  are 
by  no  means  coeactensive  with  those  which  a 
party  may  have  for  the  enforcement  of  rights 
of  property.  Such  rights  may  be  infringed 
in  many  ways  for  which  there  would  be  no 
remedy  by  divorce.  Besides,  if  ground  for 
divorce  existed,  why  should  the  law  require 
that  they  be  availed  of  for  the  protection  of 
mere  property  interests,  when,  perhaps,  con- 
scientious scruples  restrain  the  party 
wronged.  The  proceeding  provided  for  by 
article  2972  may  furnish  a  sufficient  remedy 
in  cases  where  the  husband  so  manages  the 
wife's  -  property  as  to  make  its  proceeds  sub- 
ject to  the  judgment  of  the  court,  and  to  af- 
ford a  fund  adequate  to  the  wife's  main- 
tenance, but  not  in  cases  like  this,  where  his 
transactions  are  such  that  the  fruits  of  the 
property  cannot  be  reached.  This  was  dem- 
onstrated by  the  result  of  the  proceeding 
which  plaintiff  instituted.  The  community 
property  and  the  separate  estate  of  the  hus- 
band may  also  be  made  liable  for  necessaries 
for  the  wife,  if  anyone  can  be  found  to  fur- 
nish them,  but  this  at  best  uncertain  means 
of  relief  wholly  fails  where  no  such  property 
exists.  And  if  it  be  true,  as  held  in  Trevino 
v.  Trevino,  63  Tex.  660,  that  the  wife  can- 
not maintain  an  action  against  him  to  re- 
quire him  to  support  her,  this  only  strength- 
ens the  position  that  she  is  entitled  to  get 
her  support  by  the  proper  management  of 
her  separate  property.  Married  women  may 
also  contract  for  necessaries,  and  bind  their 
separate  property  for  the  prices  of  them; 
but  why  should  they  be  forced,  out  of  re- 
spect for  supposed  rights  of  husbands,  to 
tiius  consume  the  corpus  of  their  estates, 
when  their  revenues,  properly  applied,  would 
supply  all  needs?  The  answer  is  deducible 
from  the  decisions  that  when  the  husband  to- 
tally fails  in  the  discbarge  of  his  duty,  and 
so  divei-ts  the  fruits  of  the  wife's  property 
as  to  deprive  her  of  the  benefits  which  the 
law  entitles  her  to  receive  therefrom  through 
his  management,  the  right  and  power  which 
the  law  gives  to  enable  him  the  better  to 
discharge  the  duty  is  not  an  obstacle  to  the 
granting  of  such  relief  aj9  the  nature  of  the 
case  may  require.  That  these  rights  of  the 
wife  may  be  asserted  by  herself,  under  some 
circumstances,  without  action  in  the  courts, 
although  the  marriage  is  not  dissolved,  is 
»etUed  by  many  decisions  of  this  court. 
CO  L.  R.  A. 


Wright  v.  Hays,  10  Tex.  130,  60  Am.  Dec. 
200;  Cheek  v.  Bcllotcs,  17  Tex.  613,  67  Am, 
Dec.  686;  Cullers  v.  James,  66  Tex.  494,  1  S. 
W.  314;  Fullerion  v.  Doyle,  18  Tex.  13;  Kel- 
ley  V.  Whitmore,  41  Tex.  648;  Ann  Berta. 
Lodge  No.  42, 1.  O.  O,  F.  v.  Leverion,  42  Tex- 
20;  Clements  v.  Eicing,  71  Tex.  372,  9  S.  W. 
312;  Hector  v.  Knox,  63  Tex.  617;  Slator  v. 
A>a/,  64  Tex.  222 ;  Davis  v.  Saladee,  57  Tex. 
326.  While  these  decisions  may  not  wholly 
apply  to  a  case  like  this,  where  the  husband 
is  present,  asserting  control  of  the  wife's 
property,  they  do  affirm  the  principle  that 
his  right  of  management  is  dependent  upon 
the  discharge  of  tne  duties  which  go  hand 
in  hand  with  that  right,  and  that  the  wife 
during  marriage  has  rights  of  property  of 
which  she  may  avail  herself  when  the  pur- 
poses of  the  law  in  making  the  husband  the 
manager  of  her  estate  are  defeated  by  hi^ 
abandonment  of  the  duty.  When  there  has 
been  no  abandonment  by  the  husband  of  his 
rights  and  powers  as  such,  it  may  be  true 
that  the  wife  is  not,  by  the  decisions  re- 
ferred to,  resrtored  to  all  the  capacities  of  a 
feme  sole  merely  by  his  misconduct;  but  we 
think  that  it  is  also  true  that  if  the  husband 
has  repudiated  the  duties,  and  is  asserting 
only  the  rights  and  powers  of  his  position 
for  selfish  purposes,  the  wife  has  rights  of 
property  which  she  can  enforce  in  the  court», 
and,  if  they  can  only  be  adequately  enforced 
by  enjoining  the  husband  from  controlling 
her  property,  that  this  may  be  done.  We  dd 
not  undcrstieind  that  Justice  Pleasants  holds 
that  in  no  case  could  a  wife  be  entitled  to 
stfch  relief,  but  understand  him  as  holding 
that  the  facts  in  this  record  did  not  justify 
such  action.  We  shall  not  comment  at  len^b 
on  the  facts.  We  are  bound  by  the  conclu- 
sions of  the  court,  if  there  was  any  evidence 
to  sustain  them,  and  whether  there  was,  or 
not,  is  the  question  presented  by  the  certiS- 
cate. 

We  think  the  facts  stated  justify  the  con- 
clusions that  the  husband  wholly  and  habit- 
ually failed  to  support  his  wife;  that  he  ha> 
had  the  management  of  property  belonging 
to  her,  the  revenues  of  which,  prc^ierly  util- 
ized, would  have  supported  her,  or  at  least 
have  greatly  lessened  the  hardships  of  her 
situation;  that  he  has  so  systematically  and 
so  long  managed  to  keep  them  out  of  her 
reach  as  to  justify  the  inference  that  he  will 
continue  to  do  so ;  and  that  there  is  no  other 
remedy  afforded  by  law  which  will  enable 
her  to' get  the  benefit  of  her  property,  but  to 
restrain  him  from  its  management,  and  leave 
her  free  to  utilize  it  for  herself.  The  court 
of  civil  appeals  has  merely  stated  the  conclu- 
sion that  the  judgment  of  the  district  court 
was  sustained  by  the  facts,  and  we  must  pre- 
sume that  the  court  drew  all  conclusions  nec- 
essary to  sustain  its  judgment,  so  fur  a> 
there  is  evidence  tending  to  establish  them. 
We  are  not  to  be  understood  as  holding  that 
the  mere  loci  of  a  separation,  caused  by  an 
unjustifiable  refusal  of  a  wife  to  live  with 
her  husband,  would  entitle  her  to  such  relief 
as  is  here  granted,  if  the  husband  is  preseBt. 
asserting  his  rights,  and  attempting  to  per- 
form his  duties.     It  may  be  conceded  that  in 


1908. 


DOHITY  V.  DOBITY. 


947 


such  a  case  his  rights  would  continue,  for 
the  reason  that  the  wife  cannot  by  her  own 
acts  terminate  them.  But  his  right  would  be 
to  manage  the  property,  as  the  law  intends 
he  shall  manage  it,  for  the  purposes  for 
which  it  is  committed  to  his  care.  The  rights 
of  the  wife  with  respect  to  her  separate 
property  would  continue  in  full  force,  and 
her  fault  in  causing  the  separation  would 
not  bar  her  assertion  of  them,  and  would  not, 
therefore,  protect  the  husband  in  the  misuse 
of  her  property.  It  is  said  that  the  dispo- 
sition which  the  husband  has  made  of  mon- 
ey received  and  of  other  property  was  within 
his  powers.  This  may  be  true,  but  it  does 
not  meet  the  question  as  to  whether  or  not 


he  should  be  left  free  in  this  way  to  continue 
to  defeat  the  rights  of  his  wife.  That 
question  goes  deeper,  and  brings  up  for  re- 
view his  exercise  of  the  powers  and  rights 
intrusted  to  him,  and  the  effect  thereof  upon 
the  rights  and  interests  of  his  wife.  Each 
act  of  his,  as  between  his  wife  and  third 
parties,  may  be  within  his  lawful  ^wer, 
while  it  lasts,  and  yet,  as  between  himself 
and  wife,  his  course  of  conduct  may  be  an 
utter  perversion  and  abuse  of  those  powers. 
We  are  of  the  opinion  that  the  judgment 
of  the  majority  of  the  Court  of  Civil  Af- 
peals  is  sustained  hy  the  evidence  stated  in 
the  certificate. 


WASHINGTON  SUPREME  COURT. 


John  H.  McDANIELS,  Appt,, 

V, 

J.  J.  CONNELLY  SHOE  COMPANY,  De- 

fefidant, 

and 

A.  J.  BURCHILL  et  al.,  Garnishees,  Respts. 


(. 


.Wash. 


.) 


1.     AinaaTlts  controvertlnv  a  dental  bT 
the  sarnlahee  of  possession  of  voods 

of  the  debtor  under  a  statute  permitting 
such  affidaylts  stating  reason  to  believe  the 
answer  to  be  incorrect  and  the  particulars 
wherein  It  is  8o»  are  sufficient  to  raise  an 
issue,  where  they  state  that  plaintiff  be- 
lieves with  good  reason  that  the  answer  is 
incorrect,  because  garnishee  took  into  his 
possession  the  debtor's  stock  ot  goods  and 
attempted  to  acquire  title  thereto  without 
complying  with  the  terms  of  the  statute  re- 
quiring the  purchaser  of  a  stock  of  goods 
to  ascertain  the  creditors  of  the  seller,  and 
have  the  purchase  price  applied  to  their 
claims. 
2.  A  statute  forbidding  tbe  pnrcbase 
of  a  stock  of  voods  In  bulk  without  as^ 
certainlng  the  seller's  creditors,  and  having 
their  claims  settled,  does  not  deprive  the 
seller  of  his  property  without  due  process 
of  law.  and  Is  not  void  as  class  legislation  ; 
nor  is  it  In  restraint  of  trade. 

(December  30,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
in  favor  of  the  defendant  garnishee  in  an 
action  brought  to  recover  for  goods  sold  and 
delivered,  in  which  it  was  sought  to  reach 
an  amount  for  which  the  garnisnees  were  al- 
leged to  be  liable.    R^ersed. 

The  facts  are  stated  in  the  opinion. 


Note. — This  seems  to  be  the  first  case  in- 
volving a  statute  making  a  transfer  of  a  stock 
of  floods  in  bulk  Invalid  as  to  the  seller's  cred- 
itors, unless  steps  are  taken  to  discharge  their 
clalnas.  On  the  general  question  of  the  partic- 
ipation by  purchaser  in  fraud  of  vendor,  which 
will  lnv«Llidate  transfer  for  good  consideration 
ns  against  the  vendor's  creditors,  see  note  to 
Kansas  Mollne  Plow  Co.  v.  Sherman  (Okla.)  32 
L.  R.  A.  33. 
80  L.  R.  A. 


Mr.  Fenlejr  Bryan,  with  Messrs,  Bates 
ft  Murray,  Leopold  IC  Stem,  F.  8. 
Blattner,  and  John  H.  MoDanlels,  for 

appellant: 

The  judiciary  can  only  arrest  the  execu- 
tion of  a  statute  when  it  conflicts  with  the 
Constitution. 

Cooley,  Const.  Lim.  168. 

This  act  does  not  take  away  the  right  to 
sell  property  or  the  right  to  pay  dehto.  It 
is  not  an  excess  of  the  legislative  authority 
that  security  is  ^ven  for  debts  not  yet  due 
at  the  time  the  hen  is  given. 

Phillips,  Mechanics'  Liens,  §  209. 

The  power  of  the  legislature  to  protect 
creditors  by  giving  them  liens  on  the  prop- 
erty of  their  debtors  is  unquestioned. 

Oleason  v.  Tacoma  Hotel  Co.  16  Wash. 
412,  47  Pac.  894;  Fitch  v.  Applegate,  24 
Wash.  25,  64  Pac.  147;  State  v.  Hoskins, 
106  Tenn.  430,  61  S.  W.  781;  McCoy  v.  Cook, 
13  Wash.  158,  42  Pac.  546. 

Such  law  merely  grants  a  new  remedy,  and 
is  applicable  to  debts  created  prior,  as  well 
as  suDsequent,  to  its  passage. 

Cordon  v.  South  Fork  Canal  Co.  McAll. 
513,  Fed.  Cas.  No.  5,621;  Davies  Henderson 
Lumber  Co.  v.  Qottschalky  81  Cal.  641,  22 
Pac.  860;  Bolton  v.  Johns,  5  Pa.  145,  47  Am, 
Dec.  404;  Sullivan  v.  Bretcatcr,  8  How.  Pr. 
207. 

Messrs.  Ira  A.  Town,  A.  R.  Titlow, 
and  F.  M.  Halsted  for  respondents. 

Fnllorton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  brought  an  action  in  the  su- 
perior court  of  Pierce  coimty  against  the  J. 
J.  Connelly  Shoe  Company,  as  defendant,  to 
recover  upon  certain  accounts  for  merchan- 
dise which  had  theretofore  been  assigned  to 
him  by  the  wholesale  dealers  who  had  sold 
the  merchandise  to  the  defendant.  At  the 
time  of  commencing  the  action  the  appellant 
sued  out  a  writ  of  garnishment  against  the 
respondents  A.  J.  Burchill  and  William 
Turner,  averring  in  his  affidavit  for  the  writ, 
in  the  language  of  the  statute,  that  he  had 
reason  to  believe,  and  did  believe,  that  the 
respondents  were  indebted  to  the  defendant 
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the  J.  J.  Connelly  Shoe  Company,  and  that 
th^  had  in  their  possession  and  under  their 
control  personal  property  and  effects  belong- 
ing to  the  defendant.  The  respondents  an- 
swered separately  to  the  writ,  averring,  in 
substance,  that  they  were  not  indebted  to, 
and  did  not  have  in  their  possession  or  un- 
der their  control  any  personal  property  or 
effects  of,  the  defendant.  To  these  answers 
the  appellant  filed  a  controverting  affidavit, 
in  which  he  allied  that  he  had  good  reason 
to  believe,  and  did  believe,  that  the  answers 
of  the  respondents  were  incorrect,  particu- 
larly that  part  of  the  answers  which  averred 
that  the  respondents  had  no  personal  prop- 
erty or  effects  in  their  possession  or  under 
their  control  belonging  to  the  defendant; 
further  averring,  in  substance,  that  the  de- 
fendant had  theretofore  been  engaged  in  the 
retail  boot  and  shoe  business  in  the  city  of 
Tacoma,  and  had  become  indebted  in  large 
sums  to  various  wholesale  dealers,  among 
whom  were  the  assignors  of  the  appellant; 
that  just  prior  to  the  commencement  of  the 
action  the  defendant  had  undertaken  to  sell 
to  the  respondents,  and  the  respondents  had 
undertaken  to  purchase  of  the  defendant,  its 
stock  of  goods  in  bulk;  that  the  eoods  had 
been  delivered,  and  the  agreed  purcnase  price 
paid,  without  a  compliance  with  the  pro- 
visions of  the  statute  relating  to  the  sale  of 
stocks  of  goods  in  bulk,  and  was  therefore 
fraudulent  and  void.  The  respondents 
thereupon  moved  for  a  discharge  upon  their 
answers,  which  motion  the  trial  court 
granted,  entering  a  judgment  of  dismissal  of 
the  garnishee  action.  This  appeal  is  from 
that  judgment. 

The  trial  judge  sustained  the  motion  to 
dismiss  on  the  ground  that  the  act  of  the 
legislature  of  March  16,  1001,  relied  upon  by 
the  appellant,  is  unconstitutional  and  void; 
and  it  is  to  this  question  that  the  arguments 
are  mainly  directed.  The  respondents,  how- 
ever, insist  that  the  controverting  affidavits 
were  insufiicient  to  raise  an  issue,  and  that 
the  judgment  of  dismissal  should  be  sus 
tained  for  that  reason.  But  without  follow- 
ing the  argument  in  detail,  we  are  satisfied 
that  the  affidavits  were  sufficient  to  raise 
the  issue  sought  to  be  raised.  The  statute 
(Ballinger's  Anno,  Codes  &  Statutes,  §  6409) 
provides  that,  if  the  plaintiff  should  not  be 
satisfied  with  the  answer  of  the  mrnishee, 
he  may  controvert  the  same  by  amdavit  in 
writing  signed  by  him,  stating  that  he  haa 
good  reason  to  believe  that  the  answer  of 
the  garnishee  is  incorrect;  stating  in  what 
particulars  he  believes  the  same  is  incorrect. 
The  affidavits  controverting  the  answers  of 
the  respondents  sufficiently  complied  with 
the  statute  in  this  respect  They  not  only 
stated  that  the  appellant  had  good  reason  to 
believe,  and  did  believe,  that  the  answers 
were  incorrect  in  the  particular  wherein  it 
was  averred  that  the  respondents  had  no 
property  or  effects  in  their  possession  or  un- 
der their  control  belonging  to  the  defendant 
J.  J.  Connelly  Shoe  Company,  but  the 
grounds  upon  which  that  belief  was  based 
were  detailed  at  length,  namely,  facts  were 
allied  tending  to  show  that  the  respondents 
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had  taken  into  their  possession  and  at- 
tempted to  acquire  title  to  a  stock  of  goods 
belonging  to  the  defendant  under  drcum- 
stances  prohibited  by  statute. 

The  further  question  involves  the  constita* 
tionality  of  the  act  of  March  16,  1901  (Sess. 
Laws  1901,  p.  222;  Pierce,  Code,  if  5346  ei 
aeq.).    The  1st  section  of  this  act  makes  it 
the  duty  of  every  person  who  shall  bargain 
for  or  purchase  any  stock  of  goods  in  balk, 
for  cash  or  on  credit,  before  paying  the  Ten- 
dor  any  part  of  the  purchase  price  thereof, 
to  demand  of  and  receive  from  the  vendor  a 
written  statement  showing  the  names  and 
addresses  of  all  of  the  creditors  of  the  ven- 
dor, together  with   the  amount  of  such  in- 
debtedness, whether  due  or  to  became  due, 
owing  to  each  of  such  creditors,  verified  a^ 
cording  to  a  form  set  out  in  the  statute.  The 
2d  section  makes  "fraudulent  and  void'  any 
sale  of  a  stock  of  goods  in  bulk  unless  the 
vendee  demands  and  receives  from  the  ven- 
dor the  statement  mentioned  in  the  first  sec- 
tion, verified  as  therein  provided,  ''and  with- 
out paying  or  seeing  to  it  that  the  purcha.«e 
money  of  said  property,  is  applied  to  the 
payment  of  the  bona  fide  claim  of  creditors 
of  the  vendor  as  shown  upon  such  verified 
statement,  share  and  share  alike."    The  3d 
section  makes  it  perjury  on  the  part  of  a 
vendor   to   make   and   deliver   a   stateroeni 
which  does  not  include  all  of  the  creditors  of 
the  vendor,  with  the  correct  amounts  owing 
to  each  of  them,  or  which  contains  any  false 
or  untrue  statement,  and  provides  a  pnnish- 
ment  for  the  same.     The  4th  section  declares 
that   any   sale   or   transfer   of   a  stock  of 
goods  out  of  the  usual  or  ordinary  course  of 
business  or  trade  of  the  vendor,  or  whenever 
substantially   the  entire  business  or  trade 
theretofore  conducted  by  the  vendor  shall  be 
sold  or  conveyed,  or  whenever  an  interest  in 
or  to  the  business  or  trade  shall  be  sold  or 
conveyed,  or  attempted  to  be  sold  or  convered. 
shall  be  a  sale  in  bulk,  in  contemplation  of 
the  act ;  followed  by  a  proviso  to  the  effect 
that,  if  the  vendor  shall  produce  and  delire: 
a  written  waiver  of  the  provisions  of  the 
act,    then    this    section    shaM    not    apply. 
The  5th  and  last  section  provides  that  noth- 
ing in  the  act  contained  shall  apply  to  sales 
by  executors,  administrators,  or  receivers,  or 
to  sales  made  by  any  public  officer  acting 
under  judicial  process. 

The  first  objection  to  the  constitutionality 
of  the  act  is  that  it  deprives  persons  of  their 
property  without  due  process  of  law.  As  we 
understand  the  argument,  the  contention  i$ 
not  that  the  act  deprives  an  owner  of  prop- 
erty pf  his  day  in  court,  where  his  property 
rights  are  judicially  called  in  question,  or 
that  it  in  any  manner  authorizes  the  actual 
physical  taking  by  one  of  the  property  of 
another,  but  it  is  that  as  the  tcrm"property." 
in  l^al  signification,  includes  in  its  meanii^ 
the  right  of  any  person  to  possess,  use.  en- 
joy, or  dispose  of  a  thing,  the  act  violate 
the  Constitution,  inasmuch  as  it  restricts 
the  right  of  an  owner  to  dispose  of  his  prop- 
erty. The  act,  it  is  true,  does  prohibit 
owners  of  certain  kinds  of  property  from 
disposing  of  it  in  a  particular  way,  without 
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with  certain  conditions,  but  it  is 
not  for  that  reason  necessarily  unconstitu- 
tional. While  the  l^islature  may  not  con- 
stitutionally declare  that  void  which  in  its 
nature  is,  and  under  all  circumstances  must 
be,  entirely  honest  and  harmless,  yet  it  may, 
under  its  police  powers,  place  such  reason- 
able restrictions  on  the  right  of  an  owner  in 
relation  to  his  property  as  it  finds  necessary 
to  protect  the  interests  of  the  public,  or  pre- 
vent frauds  among  individuals.  If  this  were 
not  so,  it  would  be  easy  to  find  many  uncon- 
stitutional acts  on  the  statute  books.  Stat- 
utes familiar  to  every  person,  such  as  those 
regulating  the  manner  of  conveying  real 
property,  regulating  the  mortgaging  and  sale 
of  personal  property,  re<juiring  ceH^in  arti- 
cles of  food  made  in  imitation  of  other 
well-known  articles  to  be  branded  with 
their  true  names,  regulating  the  sales  of  poi- 
sons, and  the  like,  are  statutes  restricting 
the  rights  of  an  owner  in  relation  to  his 
property,  yet  such  statutes,  in  so  far  as  they 
tend  reasonably  to  prevent  injury  to  the  pub- 
lic, and  frauds  among  individuals,  are  uni- 
formly held  constitutional.  Turning  to  the 
act  before  us,  its  purpose  is  plain.  It  was 
intended  to  prevent  retail  dealers  in  goods, 
wares,  and  merchandise  from  defrauding 
their  creditons.  As  such,  it  is  among  the 
undoubted  subjects  of  legislation;  and  the 
real  question  to  be  considered,  therefore,  is, 
Is  the  act  so  far  an  abuse  of  the  power  of 
legislation  as  to  take  it  out  of  the  rule  of 
due  process  of  law?  In  our  opinion,  it  is  not 
It  is  a  general  rule  that,  when  the  business 
is  a  proper  subject  of  police  regulation,  the 
legislature  may,  in  the  exercise  of  that  pow- 
er adopt  such  measures  as  they  see  fit  to 
correct  the  existing  abuses,  so  long  as  the 
measures  adopted  have  relation  to  and  a 
tendency  to  accomplish  the  desired  end,  and 
violate  no  direct  constitutional  provision. 
This  act  is  within  the  rule.  That  it  has  re- 
lation to  and  will  tend  to  prevent  the  partic- 
ular frauds  aimed  at,  cannot  be  doubted.  Nor 
is  there  any  direct  constitutional  provision 
against  the  enactment  of  such  laws.  Wheth- 
er the  act  is  more  harsh  than  was  necessary, 
or  whether  it  is  not  the  wisest  or  best  that 
could  have  been  adopted,  are  legislative  ques- 
tions, with  which  the  courts  have  nothing 
to  do.  It  is  enough  for  the  court  to  know 
that  the  act  is  within  the  legislative  power. 
It  is  next  said  that  the  aict  violates  that 
provision  of  the  Constitution  which  prohib- 
its the  legislature  from  granting  to  a  class  of 
citizens  privileges  and  immunities  which  up- 
on the  same  terms  shall  not  equally  belong 
to  all  citizens;  in  other  words,  it  is  class 
legislation.  In  Bedford  v.  Spokane  Street 
R.  Co,  15  Wash.  419,  46  Pac.  650,  we  held 
that  where  a  law  is  uniform  so  far  as  it  op- 
erates, its  constitutionality  is  not  affected 
by  the  number  of  persons  within  the  scope  of 
its  operation;  and,  applying  this  principle, 
we  held  in  Fitch  v.  Applegate,  24  Wash.  25, 
64  Pac.  147,  that  a  law  giving  laborers  in 
certain  enumerated  industries  liens  upon  the 
general  property  of  their  employers  was  con- 
stitutional. The  same  principle  is  appli- 
cable to  the  case  in  hand.  It  is  true  that 
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the  mere  fact  of  classification  is  insufficient 
to  relieve  a  statute  from  the  reach  of  this 
clause  of  the  Ck>nstitution, — that  it  must  ap- 
pear that  the  classification  is  made  upon 
some  reasonable  and  just  difference  be- 
tween the  persons  affected  and  others,  to 
warrant  classification  at  all;  but,  applying 
this  test,  tlie  act  is  sufficient.  The  reason  is 
found  in  the  nature  of  the  business  itself. 
It  is  well  known  that  the  business  of  retail- 
ing goods,  wares,  and  merchandise  is  con- 
ducted largely  upon  credit  and  furnishes  an 
opportunity  for  the  commission  of  frauds 
upon  creditors  not  usual  in  other  classes  of 
business.  In  fact,  charges  of  fraud  made 
against  retail  dealers  who  have  sold  their 
stocks  in  bulk  are  among  the  most  common 
with  which  Uie  courts  are  called  upon  to 
deal.  L^slation,  therefore,  which  restricts 
the  absolute  right  ol  persons  engaged  in 
such  business  to  transfer  their  property,  so 
long  as  it  applies  alike  to  all  persons  en- 
gaged therein,  is  not  class  legislation,  within 
the  meaning  of  the  Constitution,  merely  be- 
cause it  does  not  apply  to  all  owners  of 
property.  Nor  is  the  act  in  restraint  of 
trade.  It  prevents  no  one  from  dealing  in 
the  usual  and  ordinary  course,  nor  does  it 
prevent  the  selling  of  stocks  of  goods  in 
bulk.  It  restricts  only  the  application  of 
the  proceeds  when  stocks  are  sold  in  the 
latter  manner.  It  may  be  that,  because  of 
this,  sales  in  this  manner  will  not  be  so 
readily  made  as  formerly;  but,  if  this  be  so, 
it  is  only  another  case  where  private  desires, 
must  yield  to  the  public  good,  and  not  one  of 
unconstitutional  enactment. 

As  to  the  particular  provisions  of  the  act, 
there  is,  indeed,  much  that  may  be  criti- 
cised, and  doubtless  certain  of  its  provisions 
will  require  construction  when  attempt  is 
made  to  work  it  out  in  detail.  But  the  for- 
mer are  not  so  gross  as  to  authorize  the  courts 
to  declare  the  law  a  nullity,  and  the  latter 
can  best  be  determined  when  the  questions 
actually  arise. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  proceed  with  a  hearing  upon 
the  merits. 

ReaTis,  Ch.  J.,  and  Dunbar,  Anders» 

and  Mount,  JJ.,  concur. 


Elzie  N.  HOWE,  Respt., 

V, 

NORTHERN    PACIFIC    RAILWAY    COM< 
PANY,  Impleaded,  etc.,  Appt. 


(. 


.Wash.. 


.) 


1.  Master  and  servant  may  be  Joined 
as  defendants  in  an  action  for  Injuries  to 
another  servant  caused  by  the  act  of  the  one 


Note. — As  to  liability  of  master  where  his 
own  negligence  combines  with  that  of  a  fellow 
servant  to  injure  an  employee,  see  also,  in  this 
series,  Loveless  v.  Standard  Qold  Mln.  Co.  (Ga.) 
59  L.  R.  A.  506,  and  footnote  thereto. 

As   to  right   to  Join   corporation   and   officer 
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made  defendant,  for  which  the  maater  la  re- 
aponalble. 
S.     The  dlsmlaaal  of  the  aerrant  front 
the  avlt  at  the  eloae  of  the  teatlmoBTf 

agalnat  the  objection  of  plaintiff,  becauae  the 
eyldence  makea  no  caae  agalnat  him  in  an  ac- 
tion against  maater  and  aervant  for  a  person- 
al injury,  will  not  entitle  the  master  to  re- 
move the  cause  to  a  Federal  court,  which 
remoTal  had  been  prevented  at  an  earlier 
time  by  the  presence  of  the  servant  as  code- 
fendant  in  the  caae. 

8.  A  llrenaan  on  a  train  la  not  the  fel- 
lovr  servant  of  the  eondnetor  of  hia 
train,  or  of  that  of  a  preceding  one,  with  ref- 
erence to  the  placing  and  observance  of  sig- 
nals to  prevent  a  collision  in  case  the  leading 
train  is  delayed  so  aa  to  be  a  menace  to  the 
following  one. 

4.  A  mnater  ia  liable  for  Injnrr  to  a 
•errant  to  which  hia  negligence  contrlbutea, 
although  negligence  of  a  fellow  servant  of  the 
injured  person  la  alao  a  contributory  cauae. 

(December  30,  1902.) 

APPEAL  by  the  defendant  corporation 
from  a  judgment  of  the  Superior  C!ourt 
for  Spokane  County  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stephens  ft  Bunn,  for  appel- 
lant: 

There  is  one  duty  to  the  plaintiff,  and 
that  is  the  duty  of  the  master. 

A  failure  to  provide  a  safe  place  in  which 
n  servant  shall  work  is  a  failure  of  the  mas- 
ter, and  of  the  master  alone. 

McDonough  v.  Qreat  Northern  R.  Co.  15 
Wash.  244,  46  Pac.  334;  Ogle  v.  Jones,  16 
Wash.  319,  47  Pac  747;  Mulcahey  v.  Metho- 
dist Religious  8oc.  125  Mass.  487. 

Neither  of  the  conductors  owed  any  duty 
whatever  to  the  plaintiff.  There  being  no 
duty,  there  could  be  no  breach  of  duty,  and, 
no  matter  what  the  consequent  damage 
might  prove  to  be,  neither  one  nor  the  other 
of  them  could  be  held  responsible  therefor. 

Murray  v.  Usher,  117  N.  Y.  542,  23  N.  K 
5G4 :  Osborne  v.  Morgan,  137  Mass.  1 ;  Dean 
V.  Brock,  11  Ind.  App.  607,  38  N.  E.  829; 
Steinhauser  v.  Spraul,  114  Mo.  551,  21  S. 
W.  515,  859,  127  Mo.  541,  27  L.  R.  A.  441, 
28  S.  W.  620,  30  S.  W.  102:  1  Shearm.  & 
Redf.  Neg.  5th  ed.  §§  243,  245;  Willard  v. 
Pinard,  44  Vt.  34;  Van  Antwerp  v.  Linton, 
89  Hun,  417,  35  N.  Y.  Supp.  318;  Jessup  v. 
iSloneker.  142  Pa.  527,  21  Atl.  988. 

They  could  not  be  liable  jointly  with  the 
railway  company,  because  the  railway  com- 
pany would  be  liable  only  because  of  the 
doctrine  of  respondeat  superior. 


Doremus  v.  Root,  23  Wash.  710,  54  L.  B. 
A.  649,  63  Pac,  672. 

The  action  of  the  court  in  denying  the  de- 
fendant railway  company's  petition  for  re- 
moval to  the  United  States  circuit  court  was 
erroneous. 

The  case  would  have  been  removable  had 
the  defendants  Kamm  and  Gilbert  been  dis- 
missed voluntarily  by  the  plaintiff  himself 
at  any  time  before  the  case  went  to  the  juir. 

Powers  V.  Chesapeake  d  0.  R.  Co.  169  I'. 
S.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep.  264. 

When  the  codefendants  were  dismisspd 
from  the  action,  the  railway  company  filed 
a  proper  bond  and  petition.*  Then  the  case 
was  removed  to  the  United  States  court 
ipso  facto. 

Chesapeake  d  O.  R.  Co.  v.  Dixon,  179  U. 
S.  131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67. 

All  of  the  members  of  the  two  different 
crews  on  these  trains  were  fellow  serva^nts 
of  the  fireman  and  plaintiff  Howe,  who  was 
a  member  of  one  of  those  crews. 

fiayward  v.  Carlson,  1  Wash.  29,  23  Pac. 
830:  Morgan  v.  Carbon  Hill  Coal  Co.  6 
Wash.  577,  34  Pac.  152,  772. 

Xo  negligence  which  was  or  could  have 
been  shown  on  the  part  of  the  company,  or 
of  the  defendants,  was  the  proximate  cause 
of  the  injury  to  the  plaintiff. 

Evansinilc  d  T.  H.  R.  Co.  v.  Tohill,  143 
Ind.  49,  41  N.  E.  709,  42  X.  E.  352;  Peoie 
V.  Chicago  d  Y.  W.  R.  Co.  61  Wis.  163.  20 
N".  W.  908;  Trcwatha  v.  Buchanan  Gold 
Min.  d  Mill.  Co.  96  Cal.  494,  28  Pac.  57U  31 
Pac.  561 :  Kcvem  v.  Providence  Gold  d  Sil- 
ver Min.  Co.  70  Cal.  392,  11  Pac.  740;  Wood. 
Mast.  &  S.  812;  Norfolk  d  W.  R.  Co.  v. 
Brown,  01  Va.  668,  22  S.  E.  496;  Kansas  d 
A.  Valley  R.  Co.  v.  Dye,  16  C.  C.  A.  604,  36 
U.  S.  App.  23,  70  Fed.  24:  Fowler  v,  Chi- 
cago d  y.  W.  R.  Co.  61  Wis.  159,  21  X.  W. 
40;  Relyea  v.  Kansas  City,  Ft.  S.  d  G.  R. 
Co.  112  Mo.  86,  18  L.  R.  A.  817.  20  S.  W. 
480;  Lutz  v.  Atlantic  d  P.  R.  Co.  6  X.  M. 
496,  16  L.  R.  A.  819,  30  Pac.  912. 

Imperfect  equipment  does  not  relieve  train- 
men from  the  duty  to  use  care,  but,  on  the 
contrary',  it  should  impose  upon  them  the 
duty  to  use  greater  care. 

La  Croy  v.  Netc  York.  L.  E.  d  W.  R.  Co. 
132  X.  Y.  570,  30  X.  E.  391;  Johnson  v. 
(Chesapeake  d  0.  R.  Co.  38  W.  Va.  206,  18 
S.  E.  573;  Enright  v.  Toledo,  A.  A.  d  N.  M. 
R.  Co.  93  Mich.  409,  63  X.  W.  536 ;  Rose  v. 
Oulf,  C.  d  S.  F.  R.  Co.  (Tex.)  17  S.  W\ 
789 :  Whittaker  v.  Delaware  d  H.  Canal  Co. 
49  Hun,  400,  3  X.  Y.  Supp.  576;  Redford  t. 
Spokane  Street  R.  Co.  15  Wash.  419,  46  Pac. 
650. 

The  proximate  cause  of  an  injury  is  that 


thereof  as  defendants  in  action  for  Injuries 
caused  by  the  negligence  of  both,  see  Greenberg 
V.  Whltcomb  Lumber  Co.  (Wis.)  28  L.  R.  A. 
439. 

As  to  right  of  nonresident  railroad  company. 
Joined  with  resident  agent  in  action  for  in 
Juries  caused  by  the  latter*8  negligence,  to  re- 
move case  to  Federal  court,  where  agent  was 
Joined  solely  to  prevent  removal,  see  Winston 
V.  Illinois  C.  R.  Co.  (Ky.)  55  L.  R.  A.  603. 

For  Joinder  of  action  against  city  and  officers 
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for  establishing  pesthouse,  see  Clayton  v.  Hen- 
derson   (Ky.)   44  L.  R.  A.  474. 

As  to  Joinder  of  municipality  and  abutting 
property  owner  in  action  to  recover  damages  for 
Injuries  caused  by  defective  sidewalk,  see  Dnt- 
ton  v.  Lansdowne  (Pa.)  53  L.  R.  A.  469. 

As  to  Joining  city,  street  railway  company, 
and  contractor  working  for  latter  in  actJoo  for 
Injuries  caused  by  negligent  obstruction  of 
street,  see  Weist  v.  Philadelphia  (Pa.)  58  I^ 
R.  A.  666. 
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act  or  omission  which  immediately  causes, 
or  fails  to  prevent,  the  injuiy,  and  without 
which  the  injury  would  not  have  happened, 
notwithstanding  other  acts  or  omissions 
concurrent  therewith. 

Deming  v.  Merchants*  Cotton-Press  d  Stor- 
^(f€  Co.  90  Tenn.  300,  13  L.  R.  A.  618,  17  S. 
\V.  89;  Lynn  Has  d  Electric  Co,  v.  Meriden 
F.  Ins.  Co.  158  Mass.  670,  20  L.  R.  A.  297, 
S3  N.  E.  690;  I'ttllman  Palace  Car  Co.  v. 
Laack,  143  111.  242,  18  L.  R.  A.  215,  32  N. 
E.  285. 

it  is  not  enough  that  the  accident  and  in- 
jury are  natural  consequences  of  the  negli- 
;gence,  but  such  negligence  is  the  proximate 
cause  only  when,  under  all  the  circumstan- 
-ces,  the  accident  could  have  been  foreseen  by 
a  man  of  ordinary  intelligence  and  pru- 
dence. 

Huher  v.  La  Crosse  City  R.  Co.  92  Wis. 
<)3C,  31  L.  R.  A.  683,  66  N.  W.  708 ;  Block 
T.  Milicaukee  Street  R.  Co.  89  Wis.  371,  27 
L.  R.  A.  365,  61  N.  W.  1101;  Barton  v. 
Pepin  County  Agri.  Soc.  83  Wis.  19,  52  N. 
W.  1129;  Davis  v.  Chicago,  M.  d  fit.  P.  R. 
Co.  93  Wis.  470,  33  L.  R.  A.  654,  67  N.  W. 
10,  1132;  McCowan  v.  Chicago  d  X.  W.  R. 
Co.  91  Wis.  147,  64  N.  W.  891;  Hoover  v. 
Beech  Creek  R.  Co.  154  Pa.  362,  26  Atl. 
315:  Wheatley  v.  Philadelphia.  W.  d  B.  R. 
Co.  1  Marv.  (Del.)  305,  30  Atl.  660:  Her- 
rington  v.  Lake  Shore  ^d  M.  S.  R.  Co.  83 
Hun,  365,  31  N.  Y.  Supp.  910;  Xorthcrn  P. 
R.  Co.  v.  Poirier,  167  U.  S.  48,  42  L.  ed.  72, 
17  Sup.  Ct.  Rep.  741;  Moeller  v.  Delatoare, 
L.  d  \V.  R.  Co.  13  App.  Div.  467,  43  N.  Y. 
-Supp.  603. 

The  chain  of  causation  between  the  negli- 
gence of  the  defendants  (if  there  was  such 
negligence)  was  broken  before  the  accident, 
and  the  negligent  omission  of  members  of 
the  train  crew  was  the  immediate  and  prox- 
imate cause  of  the  injury. 

Harvey  v.  Neve  York  C.  d  H.  R.  R.  Co.  32 
X.  Y.  S.  R.  817,  10  N.  Y.  Supp.  645;  Searles 
v.  Manhattan  R.  Co.  101  N.  Y.  661,  5  N.  E. 
66 ;  Whit  taker  v.  Delaware  d  H.  Canal  Co. 
49  Jlun,  400,  3  N.  Y.  Supp.  576. 

Messrs.  Barnes  ft  Latimer  and  Hyde, 
Towauend,  ft  Tompkins,  for  respondent: 
The  defendant  company  was  negligent  in 
sending  the  snowplow  train  out  of  Chen- 
ey, with  the  locomotives  in  the  condition 
they  wei-c  in  at  the  time,  and  in  failing  to 
supply  a  competent  fireman  for  the  helper 
•cnprine. 

Flike  v.  Boston  d  A.  R.  Co.  53  N.  Y.  549, 
13  Am.  Rep.  545;  Greene  v.  Minneapolis  d 
i^t.  L.  R.  Co.  31  Minn.  248,  47  Am.  Rep.  786, 
17  N.  W.  378;  Reed  v.  Burlington,  C.  R.  d 
S.  R.  Co.  12,  Iowa,  166,  33  N.  W.  451; 
:Sorthern  P.  R.  Co.  v.  Bahcock,  154  U.  S. 
201,  38  L.  ed.  961,  14  Sup.  Ct.  Rep.  978; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Lannigan,  56 
Kan.  109,  42  Pac.  343;  Hough  v.  Texas  d  P. 
R.  Co.  100  U.  S.  213,  25  L.  ed.  612;  Ogle  v. 
Jones,  16  Wash.  319,  47  Pac.  747;  McDon- 
irngh  V.  Great  Northern  R.  Co.  15  Wash. 
244,  46  Pac.  334. 

The   defendant  was  negligent  in  the  per- 
.soii  of  McCarthy,  conductor  of  train  No.  13, 
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in  following  the  snowplow  train  out  of  the 
station  of  Almira. 

Noi'thcrn  P.  R.  Co.  v.  O'Brien,  1  Wash. 
606,  21  Pac.  32;  McDonough  v.  Great  North- 
ern R.  Co.  16  Wash.  256,  46  Pac.  334. 

The  defendant  company  was  negligent  in 
the  person  of  Kelley,  conductor  of  the  snow- 
plow  train,  in  failing  to  protect  the  rear 
of  said  train,  when  losing  time,  after  leav- 
ing Almira  and  shortly  prior  to  the  acci- 
dent. 

Northern  P.  R.  Co.  v.  O'Brien,  1  Wash. 
606,  21  Pac.  32. 

If  the  negligence  of  the  defendant  com- 
pany in  any  one  of  the  foregoing  particulars 
was  one  of  the  efficient  causes  of  the  accident 
and  plaintiff's  injury,  the  company  is  liable 
for  the  damages  sustained,  whether  negli- 
gence, attributable  to  plaintiff's  fellow  serv- 
ants, contributed  thereto  or  not. 

Grand  Ti-nnk  R.  Co,  v.  Cummings,  106  U. 
S.  700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493; 
N-ew  Jersey  d  N.  Y,  R.  Co.  v.  Young,  1  C. 
C.  A.  428,  1  U.  S.  App.  96,  49  Fed.  723: 
Sroufe  V.  Moran  Bros.  Co.  28  Wash.  381,  68 
L.  R.  A.  316,  68  Pac.  896;  Keating  v.  Pa- 
ci/io  Stream  Whaling  Co.  21  Wash.  422,  68 
Pac.  224;  Atchison,  T.  d  8.  F,  R.  Co.  v. 
Lannigan,  56  Kan.  109,  42  Pac.  343;  Chi- 
cago d  N.  W.  R.  Co.  V.  GilHson,  173  111.  264, 
60  N.  E.  657 ;  Cone  v.  Delaware,  L.  d  W.  R. 
Co.  81  N.  Y.  206,  37  Am.  Rep.  491 ;  Chand- 
ler V.  Melbourne  R.  Co.  2  Vict.  L.  R.  71; 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Heck,  161 
Ind.  292,  50  X.  E.  988;  Hlinois  C.  R.  Co.  v. 
Spcnce,  93  Tenn.  173,  28  S.  W.  211;  Pitts- 
burgh, C.  d  St.  L.  R.  Co.  V.  Henderson,  37 
Ohio  St.  549. 

The  question  as  to  proximate  cause — ^as 
to  whether  there  was  any  negligence  on  the 
part  of  plaintiff^s  fellow  servants,  and,  if 
so,  whether  the  negligence  of  the  defendant 
company  in  any  of  the  particulars  named 
concurred  and  efficiently  contributed  to  the 
accident — was  a  question  properly  left  to 
the  determination  of  the  }MTy. 

St.  Louis,  I.  M.  d  S.  R.  Co.  v.  Needham, 
16  C.  C.  A.  457,  32  U.  S.  App.  635,  69  Fed. 
823;  Milwaukee  d  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256;  Union  P.  R.  Co. 
V.  Callaghan,  6  C.  C.  A.  205,  12  U.  S.  App. 
541,  56  Fed.  988;  Gray  v.  Washington  Wa- 
ter Power  Co.  27  Wash.  713,  68  Pac.  360. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  personal -injury  case.  On  the  2d 
of  January,  1899,  the  respondent  was  fire- 
man on  train  No.  13,  a  mixed  passenger  and 
freight  train  running  from  Cheney  to  Coulee 
City.  On  this  day  a  snowplow  train  had 
been  sent  ahead  of  the  passenger  train  to 
clear  the  road  and  prepare  the  track  for  the 
passenger  train,  and  at  a  point  about  6  miles 
west  of  Almira,  a  station  between  Cheney 
and  Coulee  City,  No.  13,  upon  which  re- 
spondent was  firing  the  lead  engine,  ran  into 
the  snowplow,  and  respondent  was  injured 
by  the  collision  to  such  an  extent  that  his 
leg  had  to  be  amputated.  Suit  for  $25,000 
damages  on  account  of  his  injuries  was 
brought    by   the    respondent    against    the 
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Northern  Pacific  Railway  Company,  which 
was  operating  the  trains  above  spoken  of. 
Respondent  joined  as  defendants  with  the 
railway  company  Frederick  W.  Gilbert,  who 
was  at  the  time  the  superintenc^ent  of  the 
division  of  the  railroad  upon  which  plaintiff 
wan  working,  and  A.  G.  Kamm,  who  was  the 
chief  despateher  employed  by  the  railroad  of 
the  division  before  mentioned.  The  trial  of 
the  cause  resulted  in  a  verdict  for  respond- 
ent for  $15,000  against  the  railway  company 
alone,  Kamm  and  Gilbert  having  been  dis- 
missed from  the  case  by  the  court  at  the  end 
of  all  the  testimony.  Judgment  was  en- 
tered upon  the  verdict,  and  from  such  judg- 
ment this  appeal  was  taken. 

The  statement  of  the  case  by  the  appel- 
lant is  very  extensive  and  minute  in  detail, 
but  we  think  we  have  stated  sufficient  to  set- 
tle the  propositions  necessary  for  the  deter- 
mination of  the  cause.  The  complaint  al- 
leged negligence  in  the  company  in  failure 
to  promulgate  and  enforce  ample  and  suffi- 
cient rules  for  the  running  of  the  trains; 
failure  to  provide  proper  machinery  and  ap- 
pliances; in  running  defective  locomotives 
and  engines;  that  the  same  were  unskilfully 
equipped,  manned,  and  fitted  out;  failure  to 
furnish  competent  servants;  an  insufficient 
number  of  servants;  negligently  ordering 
train  No.  13  to  proceed  westerly  from  Al- 
mira  station  tq  Coulee  City  on  the  night  in 
question;  and  various  other  allegations  of 
negilgence,  and  failure  on  the  part  of  Gilbert 
and  iCanim  to  prepare,  publish,  and  enforce 
all  necessary  rules,  regulations,  and  orders 
for  the  running  and  operation  of  their 
trains.  A  joint  demurrer  of  the  defendants 
was  interposed  to  the  complaint  on  the 
ground  of  misjoinder,  which  was  overruled, 
and  on  this  ruling  i$«  based  one  of  the  as- 
signments of  error.  It  is  contended  by  the 
appellant  that  there  is  no  joint  liability 
between  the  railway  company  and  the 
despatcher  and  the  division  superintendent; 
that  the  master  cannot  be  liable  together 
with  any  of  its  employees  joined  in  an  ac- 
tion based  upon  charges  of  this  character; 
and  it  is  insisted  that  this  court  has  decided 
this  question  in  favor  of  appellant's  conten- 
tion in  Doremus  v.  Root,  23  Wash.  710,  64 
L.  R.  A.  649,  63  Pac.  572.  But  we  do  not 
so  understand  the  decision  in  that  case. 
There  the  action,  brought  against  the  rail- 
road company  and  Root,  was  based  exclusive- 
ly upon  the  alleged  negligence  of  Root  while 
acting  as  conductor  of  one  of  the  railroad 
company's  freight  trains,  the  respondent  in 
that  case  being  fireman  and  Root  conductor 
on  the  same  train.  The  jury  returned  a 
verdict  finding  for  the  plaintiff  and  against 
the  defendant  railroad  company,  and  as- 
sessed the  damages  of  the  plaintiff  at  $15,- 
000.  After  the  verdict  was  read,  and  before 
the  jury  was  discharged,  the  attorney  for 
defendant  Root  inquired  of  the  court  what 
construction  the  court  would  place  upon  the 
verdict  with  respect  to  defendant  Root,  and 
the  court  ruled  that  said  verdict  was,  and 
should  be  considered  as,  a  verdict  in  favor 
of  defendant  Root.  The  verdict  was  then  re- 
corded, and  the  jury  discharged.  After- 
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wards  a  judgment  was  entered  in  favor  of 
Root  and  against  the  plaintiff  for  costs,  and 
judgment  was  finally  entered  against  the 
railroad  company  for  the  amount  of  the  ver- 
dict, with  costs  to  the  respondent.  This 
court  held  in  that  case  that,  inasmudi  as 
the  negligence  of  the  railroad  company  was. 
alleged  to  be  the  negligent  action  of  the 
servant,  and  the  jury  having  affirmatively 
found  that  the  servant  was  not  negligent,  it 
must  follow  that  there  was  no  negligence  on 
the  part  of  the  master,  the  railroad  com- 
pany ;  and  that,  as  there  had  been  no  appeal 
from  the  judgment  in  favor  of  the  servant, 
the  cause  could  not  be  retried,  and  it  was, 
therefore,  ordered  dismissed.  In  so  far  as 
the  decision  in  this  case  and  the  discussion 
leading  up  to  it  are  concerned,  the  particu- 
lar question  involved  here  was  not  involved 
in  that  case,  nor  attempted  to  be  decided. 
If,  however,  any  inference  is  to  be  drawn 
from  the  decision  in  that  case,  it  is  oppo=se;{ 
to  appellant's  contention,  for  at  the  thresh- 
old of  the  case  the  question  of  nonjoinder 
was  raised  and  vigorously  discussed  in  ap- 
pellant's brief,  and,  if  the  court  had  conclud- 
ed that  the  appellant's  contention  was  right 
on  that  jurisdictional  question,  it  would  not 
have  been  necessary  to  have  examined  or  de- 
cided the  subsequent  point  upon  which  the 
court's  decision  was  based.  On  this  ques- 
tion, however,  there  is  a  square  conflict  of 
authority,  and  we  have  examined  it  with 
reference,  not  only  to  the  casea  which  are 
cited  in  appellant's  brief,  but  with  reference 
to  the  cases  cited  in  the  brief  of  the  appel- 
lants in  the  case  of  Doremus  v.  Root,  23 
Wash.  710,  54  L.  R.  A.  049,  63  Pac.  572. 
Section  242  of  Shearman  &  Redfield  on  the 
Law  of  Negligejioe,  5th  ed.,  is  cited  to  sup- 
port the  contention  that  the  master  and 
servant  cannot  be  joined.  This  and  the  suc- 
ceeding section  are  in  reality  a  discussion  of 
the  principle  involved  in  the  distinction  that 
has  been  raised  by  some  courts  between  the 
liability  of  an  agent  in  case  of  nonfeasance 
and  that  of  one  in  case  of  misfeasance ;  but 
in  §  248  the  rule  is  thus  stated  under  the 
title  "Joint  Liability  of  Master  and  Sen- 
ant:"  "Wherever  a  master  can  be  held  re- 
sponsible for  the  tortious  negligence  of  his. 
servant,  the  two  are  generally  held  jointly 
as  well  as  severally  liable;  and  if  a  servant 
employs  a  subagent  under  such  circumstan- 
ces that  both  the  original  master  and  the 
intermediate  employer  are  liable  for  the  nej?- 
ligence  of  the  subagent,  they  are  all  jointly 
and  severally  liable," — citing  several  cases. 
but  stating  that  a  different  rule  prevails  in 
Massachusetts,  and  probably  in  Maine.  The 
theory  of  the  cases  holding  that  there  can- 
not be  a  joint  liability  is  that  there  is  rpallj 
but  one  act  of  negligence;  that  the  negli- 
gence can  be  imputed  to  the  master,  not  by 
reason  of  his  being  a  joint  tort  feasor,  but 
by  reason  of  his  peculiar  relation  to  hi> 
agent;  and  that  public  policy  holds  him  re- 
sponsible for  the  agent's  acts  under  the  doe- 
trine  of  respondeat  superior;  and  it  seems 
that  theoretically  there  may  be  something  in 
this  idea.  Many  of  the  cases,  however,  base 
their    opinions    upon    the    old    distinction 
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which  we  have  spoken  of  between  a  caae  of 
misfeasance  and  one  of  nonfeasance,  a  dis- 
tinction which  this  court,  in  Lough  v.  John 
Ihii'is  &  Co,    (Wash.)    59  L.  R.  A.  802,  70 
Pac.  491,  held  not  to  be  sound,  either  on 
reason  or  on  authority.     Without  specially 
reviewing  the  eases  on  this  subject,  which 
are  collated  in  Warax  v.  Cincinnati^  3V.  O. 
d  T.  P.  R.  Co,  72  Fed.  637,  in  which  the 
right  to  join  the  master  and  servant  is  de- 
nied, there  are  cited,  as  sustaining  the  af- 
firmative   of    the    proposition:     Wright    v. 
Wikox,  19   Wend.   343,   32   Am.   Dec.   507; 
Huydam  v.  Moore,  8  Barb.  358 ;  Montfort  v. 
Hughes,  3  E.  D.  Smith,  591 ;  Phelpa  v.  Wait, 
30  N.  Y.  78;   Wright  v.  Compton,  53  Ind. 
337;  Greenberg  v.  Whitcomb  Lumber  Co.  90 
Wis.  225,  28  L.  R.  A.  439,  63  N.  W.  93; 
Ti'cumian  v.  Fowler,  37  N.  J.  L.  89.     In  sup- 
poi-t  of  the  view  that  the  master  cannot  be 
joined  as  defendant  in  an  action  against  his 
servant  for  negligence,  where  the  master  is 
not  personally  concerned  in  the  negligence 
either  by  his  presence  or  express  direction, 
the  following  are  cited:     Parsons  v.   Win- 
chell,  5  Cush.  592,  52  Am.  Dec.  745;  Mul- 
chfy  V.  Methodist  Religious  8oc.  125  Mass. 
487;  Clark  v.  Fry,  8  Ohio  St.  358,  72  Am. 
Dec.  690 ;  Seelen  v.  Ryan,  2  Cin.  Sup.  Ct.  Rep. 
158;  Campbell  v.  Portland  Sugar  Co.  62  Me. 
6.)3,  16  Am.  Rep.  503;  Beuttel  v.  Chicago, 
3/.  d  8t.  P.  R.  Co.  26  Fed.  50;  Page  v.  Park- 
er, 40  N.  H.  47 ;  Bailey  v.  Bussing,  37  Conn. 
341).     Other  cases  have  been   decided   since 
with  equally  conflicting  results.     But,  with- 
out entering  into  a  discussion  or  an  analy- 
sis of  these  conflicting  opinions,  considering 
the  fact  that  universal  authority  will  hold 
responsible  in  independent  actions  both  the 
master  and  the  agent  or  servant  whose  tor- 
tious act  is  the  cause  of  the  injury,  and  the 
liolding  of  this  court  that,  as  to  the  liability 
of  the  servant  or  agent,  there  is  no  distinc- 
tion between  cases  of  misfeasance  and  those 
of  nonfeasance,  and  in  further  consideration 
of  the  reformed  procedure  which  obtains  in 
this  state,  we  are  inclined  to  hold  with  those 
cases  which  permit  the  rights  of  all  parties 
to  be  determined  in  one  action,  thereby  dis- 
countenancing and  rendering  unnecessary  a 
multiplicity  of  suits,  rather  than  to  compel 
the  plaintiff  to  pursue  and  exhaust  his  rem- 
edy against  one  actor,  and  then,  if  compen- 
sation   cannot  be  realized   for  the   damage 
.su»^tained,  to  proceed  against  another.     We 
think  this  view  is  more  in  harmony  with  the 
spirit    of   our  Code   and   modern   procedure 
srenerally.     It  is  therefore  held  that  no  er- 
ror was  committed  by  the  court  in  overrul- 
ing   the   defendant's  demurrer  to  the  com- 
[)Iaint. 

The  ne.xt  pertinent  claim  is  that  the  cause 
>hould  have  been  removed  to  the  Federal 
•curt  upon  the  application  which  was  made 
ind  the  bond  which  was  offered  when  Kamm 
md  Grilbert  were  dismissed  from  the  case. 
Ve  do  not  think  this  contention  can  be  sus- 
ained.  It  is  true,  under  the  authorities,  if 
he  application  is  made  seasonably,  it  should 
•e  granted,  even  though  it  wa#s  not  made  at 
he  commencement  of  the  trial,  as  was  de- 
id  ed  in  Potcers  v.  Chesapeake  d  O.  R.  Co. 
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160  U.  S.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep. 
264,  cited  by  appellant.  In  that  case,  how- 
ever, the  plaintiff  discontinued  as  to  the 
resident  defendants  when  the  cause  was 
called  for  trial ;  but  in  the  case  at  bar  it  was 
the  request  of  the  defendants  themselves 
that  brought  about  their  dismissal,  in  oppo- 
sition to  respondent's  contention.  This, 
question  is  distinctly  settled  in  Whitcomb 
v.  Smiihson,  175  U.  S.  635,  44  L.  ed.  303^ 
20  Sup.  Ct.  Rep.  248,  a  late  case,  decided  in 
January,  1900,  and  one  which  seems  to  us  to 
be  exactly  in  point.  In  answer  to  the  prop- 
osition urged  here,  the  court  in  that  case 
said:  "This  might  have  been  so  if,  when 
the  cause  was  called  for  trial  in  the  state 
court,  plaintiff  had  discontinued  his  action 
against  the  railway  company,  and  thereby 
elected  to  prosecute  it  against  the  receivers 
solely,  instead  of  prosecuting  it  on  the  joint 
cause  of  action  set  up  in  the  complaint 
against  all  the  defendants;"  citing  Poicers- 
V.  Chesaptjake  d  0.  R.  Co.  169  U.  S.  92,  42 
L.  ed.  673,  18  Sup.  Ct.  Rep.  264.  "But," 
said  the  court,  "that  is  not  this  case.  The 
joint  liability  was  insisted  on  here  to  the 
close  of  the  trial,  and  the  nonliability  of  the 
railway  company  was  ruled  in  invitum. 
.  .  .  The  case  was  prosecuted  by  plaintiff 
accordingly,  and  at  the  close  of  the  evidence 
a  motion  was  made  to  instruct  the  jury  to 
return  a  verdict  in  behalf  of  khe  railway 
company  because  the  evidence  did  not  sus- 
tain the  allegations  of  the  complaint  as  to 
the  negligence  of  that  defendant,  and  the 
court  granted  the  motion  on  that  ground  in 
view  of  the  rules  of  the  company,  which  it 
found  'to  amply  cover  all  the  contingencies 
arising  in  the  prosecution  of  the  various  du- 
ties incident  to  railroad  service  at  the 
point.'  This  was  a  ruling  on  the  merits,, 
and  not  a  ruling  on  the  question  of  juris- 
diction. It  was  adverse  to  plaintiff,  and 
without  his  assent,  and  the  trial  court  right- 
ly held  that  it  did  not  operate  to  make  the 
cause  then  removable,  and  thereby  to  enable 
the  other  defendants  to  prevent  plaintiff 
from  taking  a  verdict  against  them.  The 
right  to  remove  was  not  contingent  on  the 
aspect  the  case  may  have  assumed  on  the 
facts  developed  on  the  merits  of  the  issues 
tried."  We  think  this  case  is  decisive  of 
the  question  raised,  and  that  no  error  was 
committed  by  the  court  in  refusing  to  trans- 
fer the  case  to  the  Federal  court. 

We  have  examined  the  record  in  detail, 
and,  although  it  is  voluminous,  we  have  been 
unable  to  discover  any  reversible  error,  ei- 
ther in  the  admission  or  rejection  of  testi- 
mony or  in  the  giving  or  refusing  to  give 
instructions.  But  even  if  slight  error  had 
crept  into  some  of  the  proce^ings  in  rela- 
tion to  the  proof  of  negligence,  we  think, 
under  the  theory  of  the  appellant,  that  it 
would  not  have  been  prejudicial,  and  that 
the  court  would  have  been  justified  in  in- 
structing the  jury  that  negligence  had  been 
proved.  It  is  settled  law  that  a  rear-end  or 
head-end  collision  is  prima  facie  the  result 
of  negligence,  where  the  rights  of  passengers 
and  of  railroad  companies  are  in  controver- 
sy.    If  any  different  rule  obtains  in  a  liti- 
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gation  between  the  railroad  company  and  an 
employee  who  is  injured,  it  must  be  upon 
the  theory  that  the  employee  is  in  some  way 
responsible  for  the  negligence,  either 
through  contribution  on  his  part  or  contri- 
bution by  a  fellow  servant.  It  is  conceded 
and  asserted  in  this  case  that  the  conductors 
on  both  the  trains,  viz.,  the  passenger  train 
No.  13  and  the  snowplow  train,  were  guilty 
of  negligence,  and  that  the  accident  would 
not  have  happened  had  it  not  been  for  such 
negligence.  After  discussing  the  rules 
which  provide  the  duty  incumbent  upon  the 
conductor  to  use  certain  precautions  in  cases 
of  this  kind,  and  referring  to  the  fact  that 
train  Xo.  13  left  Almira  only  ten  minutes 
after  the  snowplow  train,  and  the  assertion 
that  the  otficera  are  charjged  by  the  rules 
with  the  duty  of  aasuming  that  another 
train  is  coming  when  their  train  is  delayed ; 
that  explosive  caps  or  torpedoes  are  provided 
for  placing  upon  the  tops  of  the  rails  as  sig- 
nals to  be  used  in  addition  to  the  regular 
signals;  and  many  other  precautionary  pro- 
visions,— the  appellant  says:  **It  is  shown 
by  the  record  that  trains  very  often  lose 
time  or  actually  have  to  stop  between  sta- 
tions. This  has  been  true  ever  since  rail- 
road trains  commenced  running,  and  because 
of  this  all  trains  were  equipped,  as  this 
snowplow  train  waa  equipped,  with  appli- 
ances to  prdteet  them  ahead  and  in  the  rear. 
These  appliances  are  so  effective  and  so 
easily  used  that  there  is  no  occasion  and  no 
reason  for  a  rear-end  collision  of  this  sort, 
except  in  the  instance  where  the  train  crews 
are  wholly  negligent  and  careless  in  the  use 
of  the  signals,  or  in  the  entire  failure  to  use 
them.  It  will  be  noted  that  there  was  no 
careless  or  negligent  use  of  the  signal  appli- 
ances which  were  on  this  snowplow  train. 
They  had  the  appliances,  they  had  torpedoes, 
they  had  fuses,  and  they  had  lanterns;  but, 
instead  of  there  being  a  negligent  or  care- 
less use  of  them,  they  did  not  use  them  at 
all.  Any  one  of  these  signals  would  have 
avoided  a  collision  or  accident  of  this  sort. 
A  torpedo  placed  on  the  track,  even  though 
there  be  but  one,  is  a  signal  for  any  follow- 
ing train  to  stop  until  it  has  burned  out. 
.  .  .  There  was  a  conductor  on  the  train, 
who  could  have  done  these  things ;  there  was 
a  rear  brakcman  on  the  train,  who  could 
have  done  these  things;  and  ever}'  single  one 
of  these  men  knew  and  must  have  known 
that  train  was  losing  time  from  the  moment 
that  it  left  Almira;  and  every  one  of  these 
men  knew  and  must  have  known  that  a  fast- 
running  passenger  train  was  behind  them, 
running  in  the  same  direction.  It  is  almost 
inconceivable  under  such  circumstances,  and 
almost  impossible  to  believe,  that  these  ap- 
pliances for  their  protection  were  not  used; 
but  they  were  not,  and  thus  the  injury  was 
caused."  Like  negligence  is  attributed  by 
the  appellant  to  the  managers  of  lx}th  the 
snowplow  train  and  the  passenger  train. 
This  charge  must  be  made  upon  the  theory 
that  the  fireman  was  a  fellow  servant  with 
the  conductor  of  the  train,  and  that,  there- 
fore, the  negligence  of  the  conductor  was  the 
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negligence  of  the  fireman.  We  cannot  con- 
ceive that  it  is  the  duty  of  the  fireman  to 
assume  or  know  that  the  conductor  has  not 
done  his  duty, — a  duty  so  plain  and  palpa- 
ble as  is  charged  upon  him  by  the  appellant 
in  this  case ;  or  that  he  is  to  leave  hb  box. 
and  establish  a  surveillance  over  the  con- 
ductor and  other  operators  of  the  train. 
Such  conduct  on  his  part  would  not  only  be 
unbecoming  or  intolerable,  but,  if  tolerated, 
might  lead  to  the  gravest  results.  There 
must  be  some  one  in  control  of  trains  of 
cars  while  in  transit.  There  must  be  some 
directing  mind,  some  particular  person  in 
whom  responsibility  is  lodged;  and  it  would 
lead  to  most  disastrous  confusion  if  the 
practice  obtained  to  confer  responsibility 
and  directing  power  equally  and  miscella- 
neously upon  conductors,  brakemen,  engi- 
neers, firemen,  and  other  operators  of  a  rail- 
road. The  proof  of  such  a  practice  '^ouid 
be  the  strongest  proof  of  negligence.  But  it 
may  be  confidently  asserted  that  no  such 
practice  prevails.  It  is  matter  of  common 
knowledge  that  the  conductor  of  a  train  un- 
der ordinary  circumstances  is  the  control- 
ling power.'  His  official  title  indicates  it: 
and  the  assumption  of  the  master's  author- 
ity by  him,  together  with  the  actions  of  the 
company  towards  him.  proves  it.  As  wa^ 
pertinently  said  by  the  Supreme  Court  of 
the  United  States  in  Chicago,  M.  d  f^t.  /*. 
IL  Co.  V.  Ko88,  112  U.  S.  377,  28  L.  ed,  7S7, 
5  Sup.  Ct.  Rep.  184:  "The  conductor  of  a 
railway  train,  who  commands  its  move- 
ments, directs  when  it  shall  start,  at  wh-^t 
stations  it  shall  stop,  at  what  speed  it  shall 
run,  and  has  the  general  management  of  it. 
and  control  over  the  persons  employed  up- 
on it,  represents  the  company;  and  there- 
fore that,  for  injuries  resulting  from  hU 
negligent  acts,  the  company  is  responsible. 
If  such  a  conductor  does  not  represent  the 
company,  then  the  train  is  operated  without 
any  representative  of  its  owner."  But, 
whatever  may  be  said  of  the  doctrine  of  fel- 
low servants  in  other  jurisdictions,  under 
the  uniform  holdings  and  announcements  of 
this  court  the  fireman  on  this  train  cannot 
be  held  to  be  a  fellow  servant  of  the  con- 
ductors on  both  or  either  of  the  trains  which 
collided,  and  the  negligence  which  led  to  tbi.« 
collision  is  proved  upon  both  equally.  The 
negligence  of  the  company  was  so  over- 
whelmingly proved  in  many  instances  in 
this  case  that,  even  if  there  had  been  neg  i- 
gence  on  the  part  of  someone  who  might  be 
construed  to  be  a  fellow  servant  of  the  re- 
spondent, the  appellant  would  not  tliereby 
be  relieved  of  its  responsibility.  yarihcrH 
/^  R.  Co.  v.  O'Bnen,  1  Wash.  599,  21  Pac. 
32.  It  is  uniform  authority  that,  if  negli- 
p^ence  of  the  master  contributes  to  the  io- 
Jui-y,  he  is  liable,  even  though  the  negligence 
of  a  fellow  servant  was  contributory.  Grtind 
Ti-unk  R.  Co.  v.  Cumminga,  106  U.  S.  700. 
27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493.  This 
principle  has  -been  uniformly  followed  by 
this  court,  and  was  again  announced  in 
Ralph  V.  Ainerican  Bridge  Co.   (Wash.)   70 
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Pac.  1098,  where  it  is  said :  "It  is  also  well 
settled  that,  if  the  negligence  of  a  fellow 
servant  concur  with  the  negligence  of  the 
master,  it  does  not  excuse  the  primary  neg- 
ligence of  the  master  for  injury  to  another 
fellow  servant." 

An  investigation  of  the  whole  case  con- 
vinces us  that  no  substantial  error  was  com- 
mitted in  any  respect. 

The  judgutent  w  therefore  affirmed, 

Beavis,  Ch.  J.,  and  Fullerton  and  An- 
ders, J  J,,  concur.  Mount,  J.,  being  dis- 
qualified, did  not  take  part  in  this  decision. 


CANADIAN      BAXK      OF      COMMERCE, 
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Payment  by  tlte  draiiree  of  forced 
checks  made  payable  to  a  llctitloaa 
person  to  one  wbo  cashed  them  upon  an 
indorsement  purporting;  to  be  that  of  the 
payee,  wl<tboat  requiring  identlftcation  of  the 
one  to  wtom  payment  was  made,  will  not 
prevent  his  recovering  bacic  the  money  so 
paid,  where  he  was  ignorant  of  the  facts,  and 
relied  upon  the  indorsement  of  the  one  who 
cashed  the  checks :  and  the  latter  will  not 
be  placed  in  a  worse  position  by  the  recovery 
than  he  would  have  been  had  the  checln  not 
been  paid. 

(December  20,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Skagit  (5)unty  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  which  had  been  paid  on 
A  check  having  a  worthless  indorsement. 
l^eversed. 

Tlie  facts  are  stated  in  the  opinion. 
Messrs.  Million  ft  Honsor,   for  appel- 
lant: 

In  the  absence  of  actual  fault  or  negli- 
g-enee  on  the  part  of  the  drawee  bank,  its 
constructive  fault  in  not  knowing  the  signa- 
ture of  the  drawer,  and  detecting  the  forg- 
ery, will  not  preclude  its  recovering  back  the 
amount,  or  recalling  its  certificate  as  against 
one  who  has  received  the  money,  or  taken 
the  check  with  knowledge  of  the  forgery;  or 
\%'ho  took  the  check  under  circumstances  of 
suspicion  without  proper  precaution;  or 
whose  conduct  has  been  such  as  to  mislead 
the  bank,  or  to  induce  payment  or  ccrtifi- 
c?ution  of  the  check,  without  the  usual  scru- 


NOTE. — As  to  drawee's  duty  to  Icnow  slgna- 
:are  of  drawer,  see  also,  in  this  series,  Ger- 
nania  Bcmlc  v.  Boutell  (Minn.)  27  L.  R.  A.  635, 
ind  note;  First  Nat.  Banis  v.  First  Nat.  Bank 

Ohio)    41  L.  R.  A.  584;   First  Nat.  Banlc  v. 
klarshalitown  State  Bank   (Iowa)  44  L.  R.  A. 

31  :  and  Woods  &  Malone  v.  Colony  Bank  (Ga.) 
;g  i^.  r.  a.  929. 

As  to  who  must  bear  loss  of  check  or  bill 
SBued  or  indorsed  to  Impostor,  see  Land  Title 
:  Trust  Co.  v.  Northwestern  Nat.  Bank  (Pa.) 
O  r^.  R.  A.  75,  and  note;  also  Tolman  v.  Amer- 
-nn    Nat.  Bank  (R.  I.)  52  L.  R.  A.  877. 
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tiny  or  precautions  against  fraud  or  mis- 
take. 

Dan.  Neg.  Inst.  3d  ed.  §  1657;  3  Am.  & 
Eng.  Enc.  Law,  p.  223 ;  First  Nat,  Bank  v. 
First  Nat,  Bwnk,  4  Ind.  App.  365,  30  N.  E. 
808;  People's  Bank  v.  Franklin  Bank,  88 
Tenn.  299,  6  L.  R.  A.  724,  12  S.  W.  716; 
First  Nat.  Bank  v.  First  Nat.  Bank,  151 
Mass.  280,  24  N.  E.  44 ;  First  Nat.  Bank  v. 
State  Bank,  22  Neb.  769,  36  N.  W.  289;  Oer- 
mania  Bank  v.  Boutell,  60  Minn.  189,  27  L. 
R.  A.  635,  62  N.  W.  327;  Ellis  v.  Ohio  L, 
Ins,  d  T.  Co,  4  Ohio  St.  628,  64  Am.  Dec. 
610;  Chitty,  Bills  &  Notes,  13th  Am.  ed. 
431,  485;  2  Morse,  Banks  &  Banking,  3d  ed. 
SS  464-466;  2  Dan.  Neg.  Inst.  4th  ed.  §§ 
1361,  1362;  Waterloo  Milling  Co.  v.  Kuen- 
ster,  168  111.  259,  29  L.  R.  A.  704,  41  N.  E. 
906;  First  Nat,  Bank  v.  Northwestern  Nat. 
Bank,  152  111.  296,  26  L.  R.  A.  289,  38  N. 
E.  739;  Birmingham  Nat.  Bank  v.  Bradley, 
103  Ala.  109,  15  So.  440;  National  Bank  v. 
Bangs,  106  Mass.  441*,  8  Am.  Rep.  349; 
Levy  V.  First  Nat,  Bank,  27  Neb.  567,  43  N. 
W  354;  City  Bank  v.  First  Nat,  Bank,  45 
Tex.  203;  Third  Nat,  Bank  v.  Allen,  59  Mo. 
310;  Central  Nat.  Bank  v.  North  River Ba/nh, 
44  Hun,  114;  Leather  Mfrs.  Sat.  Bank  v. 
Merchants'  Nat.  Bank,  128  U.  S.  26,  32  L.  ed. 
342,  9  Sup.  Ct.  Rep.  3;  Espy  v.  First  Nat. 
Bank,  18  Wall.  604,  21  L.  ed.  947. 

There  is  a  steady  tendency  of  the  modern 
courts  to  enlarge,  rather  than  restrict,  this 
rule  of  law.  Many  of  the  authorities  seem 
to  hold  it  suflScient  to  rest  the  right  to  re- 
cover on  the  strength  of  the  prior  indorse- 
ment of  the  paying  bank,  independent  of  the 
question  of  negligence. 

1  Dan.  Neg.  Inst.  §§  669,  672,  673;  First 
Nat,  Bank  v.  First  Nat,  Bank,  4  Ind.  App. 
355,  30  N.  E.  808 ;  People's  Bank  v.  Frank- 
lin Bank,  88  Tenn.  299,  6  L.  R.  A.  724,  12 
S.  W.  716;  Cochran  v.  Atchison,  27  Kan. 
732 ;  Leather  Mfrs,  Nat,  Bank  v.  Merchants 
Nat,  Bank,  128  U.  S.  26,  32  L.  ed.  342,  9 
Sup.  Ct.  Rep.  3 ;  Espy  v.  First  Nat.  Bank,  18 
Wall.  604,  21  L.  ed.  947. 

i1/r.  Thomas  Smith,  for  respondent: 

The  cases  making  an  exception  to  the  gen- 
eral rule  are  not  in  harmony  with  the  great 
weight  of  authority. 

First  Nat,  Bank  v.  First  Nat,  Bank,  58 
Ohio  St  207,  41  L.^  R.  A.  584,  50  N.  E.  723. 

The  drawee  or  l&nk  is  presumed  to  know 
the  signature  of  its  depositors  and  custom- 
ers, and,  if  payment  is  made  upon  the  forged 
signature  of  the  drawer,  the  loss  must  fall 
on  the  drawee  or  bank. 

Price  V.  Neale,  3  Burr.  1355;  National 
Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y. 
77,  7  Am.  Rep.  310;  Ooddard  v.  Merchants' 
Bank,  4  N.  Y.  149;  Marine  Nat,  Bank  v. 
National  City  Bank,  59  N.  Y.  67,  17  Am. 
Rep.  305 ;  Bank  of  United  States  v.  Bank  of 
Georgia,  10  Wheat.  333,  6  L.  ed.  334;  Levy 
V.  Bank  of  United  States,  4  Dall.  234,  1  L. 
ed.  814 ;  Germania  Bank  v.  Boutell,  «0  Minn. 
180,  27  L.  R.  A.  635,  62  N.  W.  327;  First 
Xat.  Bank  v.  Marshalltourn  State  Bank,  l07 
Iowa,  327,  44  L.  R.  A.  131,  77  N.  W.  1047; 
Kcdington  v.  Woods,  45  Cal.  406,  13  Am. 
Rep.    190;   Deposit  Bank    v.    Fayette    Nat. 


»oG 


WASniNOTON   SUPBEME  COURT. 


DiEC., 


Bank,  90  Ky.  10,  7  L.  R.  A.  849,  13  S.  W. 
339;  Firat  Nat,  Bank  v.  First  Nat.  Bank, 
68  Ohio  St.  207,  41  L.  R.  A.  584,  50  N.  E. 
7*23;  1  Edwards,  Bills,  Notes,  &  Neg.  Inst. 
3<l  ed.  I  272. 

Dnnbar,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  (appellant)  is  a  banking  in- 
stittition  doing  a  gei^eral  banking  business 
in  Seattle.  The  defendant  is  a  banker  doitig 
a  general  banking  business  in  the  town  of 
Sedro-Woolley.  The  T^ee  Logging  Company 
is  a  logging  company  operating  in  Skagit 
county,  and  having  its  principal  place  of 
business  near  Sedro-Woolley,  the  place  of 
business  of  defendant,  and  a  patron  and  de- 
positor of  plaintiif,  upon  whom  its  checks 
were  from  time  to  time  drawn  in  the  course 
ot  its  business.  On  the  9th  of  September, 
1901,  some,  unknown  person  issued  seven 
certain  checks  in  the  name  of  the  Tyee  Log- 
ging Company,  on  plaintiff,  all  made  paya- 
ble to  fictitious  persons,  and  aggregating  the 
total  sum  of  $429.85.  The  checks  so  issued 
were  forgeries,  written  out  on  the  regular 
blank  checks  of  the  T^ee  Logging  Company. 
Some  time  between  the  9th  and  1 1th  days  of 
September,  1901,  said  checks  were  presented 
by  some  one  unknown  ( presumably  the  per- 
son who  committed  the  forgeries)  to  defend- 
ant at  his  banking  house  in  Sedro-Woolley, 
and  were  by  him  cashed  after  being  indorsed 
by  the  person  presenting  the  same,  in  the 
i)ame  of  the  fictitious  pa^ee.  Thereafter 
said  checks  were  duly  indorsed  by  defendant, 
and  presented  to  plaintiff  at  its  banking 
house  in  Seattle,  and  were  by  it  paid  in  ig- 
norance of  the  fictitious  indorsements  and  of 
the  same  having  been  forged.  On  the  same 
being  presented  to  the  T^ee  Logging  Com- 
pany, they  were  i*epudiated  as  forgeries, 
whereupon  demand  was  made  by  plaintiff 
upon  defendant  for  the  amount  so  paid  out 
on  said  checks,  and,  payment  being  refused, 
this  action  was  brought  to  recover  the  same. 
To  plaintiff's  complaint,  defendant  inter- 
posed a  demurrer  challenging  the  sufficiency 
of  the  allegations  therein  contained  to  state 
a  cause  of  action,  which  demurrer  was  by 
the  court  sustained;  and,  plaintiff  electing 
to  stand  upon  its  complaint,  judgment  was 
entered  in  favor  of  defendant,  dismissing 
plaintiff's  action,  from  which  plaintiff  ap- 
peals to  this  court. 

The  ground  of  error  is  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  com- 
plaint and  in  dismissing  the  action.  The 
two  essential  allegations  of  the  complaint 
are  as  follows:  "That  at  the  time  of  the 
payment  of  said  check  this  plaintiff  was 
without  knowledge  or  notice  that  the  same 
had  been  forged,  and  without  knowing  that 
the  indorsement  thereon  of  the  said  name 
thereon,  as  the  same  appeared  upon  said 
check,  was  not  genuine,  but  believing  that 
said  check  had  been  regularly  issued  by  the 
said  Tyee  Logging  Company,  and  believing 
that  the  same  had  been  properly  indorsed  by 
the  owner  and  holder  thereof,  and  relying 
upon  the  subsequent  indorsements  thereon  of 
the  defendant,  did  pav  the  said  check  as 
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aforesaid."  'That  at  the  time  of  the  cash- 
ing of  said  check  by  the  defendant,  he  was 
guilty  of  negligence,  in  this:  that  be  failed 
and  neglected  to  have  the  holder  and  the 
person  in  whose  possession  said  check  was  ai 
the  time  of  presentation  for  payment  as 
aforesaid  properly  identified,  or  identified  at 
ail,  and  he  failed  in  any  manner  to  use  rea- 
sonable diligence  or  care  to  ascertain  wheth- 
er or  not  said  person  so  presenting  said 
check  was  the  owner  thereof,  or  was  the 
person  named  in  said  check  as  payee,  or  wa& 
the  identical  person  to  whom  said  check  was 
issued,  or  to  whom  it  purported  to  be  issued, 
or  that  he  had  any  lawful  authority,  or  any 
authority  whatever,  to  indorse  said  check, 
or  that  he  was  the  lawful  holder  thereof: 
that,  had  defendant  used  any  care  or  cau- 
tion, he  would  have  easily  discovered  that 
said  check  was  a  forgery." 

The  respondent  relies  upon  the  general 
doctrine  that  the  drawee  bank  is  bound  to 
know  the  signature  of  its  own  depositor,  and 
that,  having  failed  to  detect  the  forgery,  and 
having  paid  the  money  on  the  check,  which 
was  presented  by  the*  paying  bank,  it  was 
estopped  from  recovering  back  the  money  i^o 
paid.  While  the  appellant  concedes  the  gen- 
eral law  to  be  as  so  stated,  it  insists  that 
there  is  a  well-defined  exception  to  the  gen- 
eral rule,  viz.,  that,  if  it  appears  that  the 
one  to  whom  payment  was  made  was  not  an 
innocent  sufferer,  but  was  guilty  of  cegli- 
gence  in  not  doing  something  which  plain 
duty  demanded,  and  which,  if  it  had  been 
aone,  no  loss  would  have  been  entailed  upon 
anyone,  he  is  not  entiiied  to  retain  the  mon- 
eys paid  through  a  mistake  on  the  part  of 
the  drawee  bank.  We  think  that  this  excep- 
tion must  be  sustained,  and  that  it  has  a 
proper  application  to  tne  allegations  of  the 
complaint.  There  are  several  principle'*  rf 
la\\  to  be  considered  in  the  discussion  of  thi* 
case.  One  is,  as  is  contended  by  respond- 
ent, that  a  bank  is  supposed  to  know  the  sig- 
najtures  of  its  depositors,  and  that  construc- 
tive negligence  is  imputed  to  it  if  it  pay* 
money  on  checks  over  the  forged  signatniv 
of  its  depositor.  This  rule,  however,  must 
be  considered  in  connection  with  a  secocti 
well-established  rule  of  law,  that  monor 
paid  through  a  mistake  can  be  recovered 
back,  and  also  of  a  third  universal  rule,  that 
the  transfer  of  stolen  property  conveys  no 
title,  and  that  each  successive  purchaser  ha- 
recourse  upon  the  party  from  whom  he  pur- 
chased, because,  the  consideration  for  the 
transaction  having  failed,  and  nothing  hav- 
ing been  conveyed,  the  contract  is  Toid,  and 
the  party,  having  received  money  for  noth- 
ing, has  no  right  to  retain  it.  Neither  of 
these  rules  must  be  invoked  to  the  entire  e\- 
cluMon  of  the  others,  but  each  is  frequcntlr 
modified  by  another.  Thus,  while  it  is  tnw 
that  constructive  negligence  is  imputed  t«> 
the  bank  which  pays  out  money  on  a  check 
over  the  forged  signature  of  its  depositor,  it 
is  also  true  that  it  received  nothing  of  value 
for  the  money  paid  for  the  check,  and  that 
no  title  to  the  check  was  transferred  bv  th<* 
paying  bank.  In  such  a  case  it  might  ap- 
propriately be  said  that  the  doctrine  of  com- 
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parative  negligence'  applies,   and   that  the 
constructive  negligence  of  the  drawee  bank 
was  overcome  by  the  active  negligence  of  the 
paying  bank  in  not  using  the  ordinary  pre- 
cautions which  are  used  by  banks,  viz.,  de- 
manding an  identification  of  the  person  pre- 
senting the  check,  and  putting  forth  some 
inquiry  as  to  its  genuineness  before  paying 
it  and  sending  it  on,  dignified  and  accredited 
by  its  own  indorsement,  which  would  tend 
to  lull  the  auspicious  and  abate  the  watch- 
fulness of  the  drawee  bank.     In  such  case, 
it  seems  to  us,  the  original  and  potent  negli- 
gence which  caused  the  loss  to  fall  on  one 
of  two  innocent  persons  should  be  imputed 
to  the  paying  bank.     Unquestionably    the 
loss  would  have  been  its  if  the  drawee  bank 
had  recognized  the  forgery  and  refused  to 
honor  the  check.     Why  should  the  mere  ac- 
cident, occurring  afterwards,  of    the    bank 
failing  to  detect  the  forgery,  permit  it  to 
shift  the  loss,  which  had  already  been  en- 
tailed on  it,  to  another?     If  the  delay  of  the 
drawee  bank  in  not  promptly  reporting  the 
forgery  had  been  the  means  of  preventing 
the  payee  bank  from  obtaining  recourse  on 
the  forgers,  and  placing  it  in  a  worse  posi- 
tion than  it  would  have  been  in  if  payment 
had  been  refused,  that  would  be  a  question 
worthy  of  consideration,  but  is  not  a  ques- 
tion  involved  in   this  case.     Certainly   the 
<,'Overning  principle  upon  which  the  respond- 
ent is  entitled  to  retain  the  appellant's  mon- 
<»y,  if  he  is  so  entitled,  is  that  by  the  action 
of  the  appellant  he  has  been  prevented  from 
recovering  the  money  out  of  which  he  had 
been  defrauded  by  the  forger  before  the  ap- 
pellant had  taken  any  action  in  the  prem- 
ises,  or,   stated   affirmatively,   that  he   has 
been  prejudiced  by  the  action  of  the  appel- 
lant in  paying  the  check  instead  of  allowing 
it  to   go  \o  protest.     This   is  in   harmony 
with  the  undisputed  rule  that  a  drawer  or 
maker  of  a  check,  who  is  deceived  by  a  forg- 
ory  of  his  own  signature,  may  recover  the 
payment  back,  unless  his  mistake  has  placed 
an  innocent  holder  of  the  paper  in  a  worse 
position  than  he  would  have  been  in  if  the 
discovery  of  the  forgery  had  been  made  on 
presentation,  and  with  the  rule  that  allows 
the  maker  of  a  note,  who  pays  it  over  his 
own   forged  signature,  to  recover,  from  the 
person  who  received  it,  for  money  paid  by 
mistake,   unless   his   negligence  has   caused 
loss  to  an  innocent  purchaser.     There  are  no 
arbitrary  rules  of  law  governing  these  cases, 
and    none   are  contended   for.    There  is  no 
reason  why  there  should  be  in  the  case  at 
i>ar.      It  is  stated  in  many  of  the  authorities 
that  there  is  a  great  conflict  of  authority  on 
.nis  question,  but  an  investigation  leads  us 
:o  the  conclusion  that  this  conflict  is  more 
seeming  than  real;  for,  while  the  language 
)f    several   of  the  earlier  cases  gives   some 
'olor  to  respondent's  contention,  and  while 
he  general  rule  is  that  a  bank  is  responsible 
or  a  knowledge  of  its  depositor's  signature, 
ind  this   is   asserted. in  some  of  the  cases 
kith   something  of  vehemence,  the  language 
f  an  opinion  must  always  be  construed  with 
eforence  to  the  circumstances  of  the  case; 
nd.  so  construing  the  cases  cited  by  the  ap- 
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pellant,  and  all  other  cases  which  our  inde- 
pendent investigation  has  been  able  to  col- 
late, they  have,  with  few,  if  any,  exceptions, 
gone  beyond  the  establishment  of  the  general 
principle  above  announced,  without  attempt- 
ing to  deny  the  exceptions  contended  for  by 
appellant,  and  many  of  them  openly  indorse 
such  exceptions. 

The  case  upon  which  the  doctrine  contend- 
ed for  by  respondent  is  founded,  and  which 
is  universally  quoted  in  support  of  such 
rule,  is  an  old  English  case, — Price  v.  Neale, 
decided  by  Lord  Mansfield  and  reported  in  3 
Burr,  at  page  1354.  This  case  seems  to  have 
attracted  some  attention  from  the  fact  that 
Lord  Mansfield  stopped  the  attorney  who 
was  arguing  the  case,  with  the  remark  that 
the  case  could  not  be  made  plainer  by  argu- 
ment. This  was  an  action  for  money  had 
and  received,  brought  by  Price  against  Neale. 
In  this  case  two  bills  had  been  forged  and 
paid,  as  in  the  case  at  bar.  There  is  a  mea- 
ger statement  of  the  case,  and  a  still  more 
meager  argument  by  the  court.  One  of  the 
bills,  it  seems,  had  been  accepted  by  the 
drawee  before  it  had  been  bought  by  the  de- 
fendant, and  the  court  remarks:  "The 
plaintiff  lies  by  for  a  considerable  time  after 
he  has  paid  these  bills,  and  then  found  out 
'that  they  were  forged,'  and  the  forger 
comes  to  be  hanged.  He  made  no  objection 
to  them  at  the  time  of  paying  them.  What- 
ever neglect  there  was,  was  on  his  side.  The 
defendant  had  actually  encouragement  from 
the  plaintiff  himself  for  negotiating  the  sec- 
ond bill,  from  the  plaintiff's  having,  without 
any  scruple  or  hesitation,  paid  the  first ;  and 
he  paid  the  whole  value,  bona  fide.  It  is  a 
misfortune  which  has  happened  without  the 
defendant's  fault  or  neglect.  If  there  was 
no  neglect  in  the  plaintiff,  yet  there  is  no 
reason  to  throw  off  the  loss  from  one  inno- 
cent man  upon  another  innocent  man ;  but  in 
this  case,  if  there  was  any  fault  oi*  negli- 
gence in  anyone,  it  certainly  was  in  the 
plaiutifT,  and  not  in  the  defendant."  It 
will  be  seen  that,  even  in  this  case,  while 
stating  the  general  doctrine  that  it  was  in- 
cumbent upon  the  plaintiff  to  be  satisfied 
that  the  signatures  were  not  forgeries,  it  is 
expressly  stated  that  there  was  no  fault  or 
negligence  on  the  part  of  the  defendant,  who 
paid  the  bills,  while  the  complaint  in  the 
case  at  bar  alleges,  not  only  general  negli- 
gence, but  specific  negligence,  to  the  effect 
that  the  paying  respondent  failed  and  neg- 
lected to  have  the  holder  and  the  person  in 
whose  possession  the  check  was  at  the  time 
of  presentation  for  payment  properly  iden- 
tified, or  identified  at  all,  outside  of  the 
other  allegations  that,  had  he  used  any  care 
or  caution,  he  would  have  easily  discovered 
that  the  check  was  a  forgery.  So  that,  con- 
struing this  opinion  in  accordance  with  the 
rule  above  announced,  viz.,  with  reference  to 
the  circumstances  of  the  case,  it  can  scarce- 
ly be  said  to  be  an  authority  in  favor  of  sus- 
taining the  demurrer  to  this  complaint. 
One  of  the  cases  cited  by  the  respondent, 
^»3f.,  Deposit  Bank  v.  Fayette  Nat.  Bank,  90 
Ky.  10,  7  L.  R.  A.  849,  13  S.  W.  339,  decid- 
ed' that  where  forged  checks  on  a  bank,  pur- 
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porting  to  be  drawn  in  the  name  of  one  of 
it»  principal  depositors,  and  running 
through  a  period  of  five  months  before  the 
forgery  is  discovered,  are  accepted  and  paid 
by  the  drawee  bank  to  other  banks,  which 
accept  and  pay  them  in  good  faith  after  in- 
quiry of  the  drawee  as  to  the  depositor's  ac- 
count, the  drawee  bank  must  stand  the  loss. 
After  quoting  from  Lord  Mansfield's  opin- 
ion, supra,  and  stating  that  the  doctrine  had 
never  been  departed  from,  the  court  recog- 
nized the  exception  contended  for  by  appel- 
lant as  follows:  '*Xor  is  it  just  to  say  tnat 
the  rule  adopted,  requiring  the  bank  to  know 
tlie  signature  of  its  depositor,  is  without  an 
exception;  for  it  is  undoubtedly  true  that 
the  neglect  or  knowledge  of  intervening  par- 
ties \vho  come  into  the  possession  of  the 
check,  and  receive  the  money  on  it  from  the 
bank  where  it  is  payable,  will  in  some  in- 
stances be  of  such  a  character  as  to  enable 
the  bank  to  recover  back  the  money."  That 
ca>se  was  distinguished  from  the  cases  main- 
taining the  exception  to  the  rule,  and  was 
decided  upon  the  circumstances  surrounding 
it,  viz.,  that,  as  the  court  said:  "These 
checks  were  continued  to  be  paid  during  a 
period  of  near  five  months  before  the  forg- 
ery was  discovered, — a  fact,  it  seems  to  us, 
that  should  be  decisive  of  this  case."  It  is 
true  that  Edwards.  Bills,  Notes,  &,  Neg.  Inst. 
S  272,  announces  the  rule  in  Price  v.  Neale, 
3  Burr.  1354,  accrediting  that  case  as  the 
foundation  of  the  text,  but,  recognizing  the 
distinction  for  which  we  arc  contending, 
says,  in  §  276:  "It  is  now  settled,  both  in 
England  and  in  this  country,  that  money 
paid  under  a  mistake  of  fact  may  be  recov- 
ered, however  negligent  the  party  paying 
may  have  been  in  making  the  mistake,  un- 
less the  payment  has  caused  such  a  change 
in  the  position  of  the  other  party  that  it 
would  be  unjust  to  require  him  to  refund." 
It  will  be  found  that,  in  all  cases  where  re- 
payment has  been  refused,  it  has  been  on 
the  ground,  either  that  no  negligence  at  all 
by  the  paying  party  has  been  shown,  or  that 
the  payment  by  the  drawee  bank  had  placed 
the  paying  party  in  a  worse  position  than 
he  would  have  been  had  the  payment  been 
refused.  Another  case  cited, — First  Nat. 
Bank  v.  Marshalltoint  State  Bank,  107 
Iowa,  327,  44  L.  R.  A.  131,  77  N.  W.  1045, 
— after  announcing  the  general  rule,  says: 
**The  rule,  however,  has  one  qualification,  in- 
troducwl  by  some  cases,  and  which  we  feel 
inclined  to  adopt.  When  the  holder  of  the 
check  has  Ik  en  negligent  in  not  making  due 
inquiry,  if  the  circumstances  were  such  as  to 
demand  on  inquiry  when  he  took  the  check, 
the  drawee  may  recover."  It  would  seem 
that  the  remark  of  the  court  was  pertinent 
to  the  caso  at  bar,  for  certainly  it  is  the 
duty  and  the  ordinary  rule  of  banks,  when 
dealing  with  strangers,  in  the  payment  of 
checks  presented  Dy  them,  to  demand  at'  least 
an  identification.  Redington  v.  Woods,  45 
Cal.  406,  13  Am.  Rep.  i90,  announces  the 
rule  that  the  drawee  of  a  check  is  bound,  at 
his  peril,  to  know  the  handwriting  of  the 
drawer,  and  that,  if  he  pay  a  check  in  which 
the  signature  of  the  drawer  had  been  forged, 
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he  must  suffer  the  loss,  as  between  him- 
self and  the  drawer  or  an  innocent  holder  to 
whom  he  has  made  payment.  That  was  the 
case  of  a  raised  check,  and  is  not  pertinent 
to  the  discussion  of  the  case  at  bar.  Lerv 
V.  Bank  of  United  States,  4  Dall.  234,  I  ll 
ed.  814,  does  not  seem  to  us  to  be  in  point. 
National  Park  Bank  v.  Ninth  Nat.  Bank, 
46  N.  Y.  77,  7  Am.  Rep.  310,  is  simply  an 
announcement  of  the  general  rule,  reljing 
upon  the  case  of  Price  v.  NeaU,  3  Burr. 
1354:  Qermania  Bank  v.  Boutelly  60  Minn. 
189,  27  L.  R.  a.  635,  62  N.  W.  327,  which  is 
asserted  by  the  respondent  to  be  a  case  is 
point,  it  seems  to  us  is  not  in  pointy  so  far 
as  the  circumstances  of  the  two  cases  are 
concerned,  for  there  the  paying  bank  took 
the  precaution  which  the  court  says  anr 
prudent  bank  would  take, — to  have  the 
payee  identified  and  the  check  indorsed  bv 
a  responsible  person.  It  is  the  allegation 
of  the  complaint  in  this  case  that  the  fail- 
ure of  the  respondent  to  have  the  pay€e 
identified  was  an  act  of  imprudence  and  neg- 
ligence, and  the  case  cited  sustains  this  coc- 
tehtion,  in  asserting  that  any  prudent  bank 
would  have  taken  that  precaution.  So,  with 
all  the  cases  we  have  been  able  to  find,  theie 
are  none  that  have  gone  so  far  as  to  hold 
that,  where  the  paying  bank  had  been  guilty 
of  such  negligence  as  failing  to  have  the 
payee  identifi^i,  or  failing  to  make  any  in- 
quiries in  regard  to  the  genuinene>»s  of  tbe 
check,  when  presented  by  an  absolute  stran- 
ger, it  could  retain  moneys  which  had  been 
paid  by  the  drawee  bank  through  an  inad 
vertence  or  mistake  in  failing  to  detect  tb? 
forgery  of  the  depositor's  signature.  Bat 
the  aiithorities  affirmatively  sustainin?  the 
exception  to  the  general  rule  speak  with  no 
uncertain  sound.  In  Ellis  v,  Ohio  L.  /«.  ^ 
T.  Co.  4  Ohio  St.  628,  64  Am.  Dec,  610,  fht 
court,  after  mentioning  the  general  rule, 
holds:  "But  this  exception  does  not  apply 
when,  either  by  express  agreement  or  a  set- 
tled course  of  business  between  the  parties. 
or  by  a  general  custom  in  the  place,  and  ap- 
plicable to  the  business  in  which  both  par- 
ties are  engaged,  the  holder  takes  upon  hip 
self  the  duty  of  exercising  some  materia! 
precaution  to  prevent  the  fraud,  and,  by  h« 
negligent  failure  to  perform  it,  has  contrib- 
uted to  induce  the  payee  to  act  upon  the 
paper  as  genuine,  and  to  advance  the  money 
upon  it."  The  exception  spc^en  of  by  the 
court  there  was  the  exception  to  the  nilf 
that  money  paid  under  a  mistake  of  facts 
and  without  consideration  may,  as  a  general 
rule,  be  recovered  back.  In  this  case  ihe  re- 
spondent did  not  exercise  the  material  pre 
caution  to  prevent  the  fraud  which  the 
court,  in  Germania  Bank  v.  BoutcU.  60 
Minn.  189,  27  L.  R,  A.  635,  62  K.  W.  32" 
said  that  any  prudent  bank  would  exercise. 
"Nor,"  said  the  court  in  Ellis  v,  Ohio  L  Z*''- 
d  T.  Co.  "does  it  apply  in  any  case  where 
the  parties  are  in  a  mutual  fault,  or  where 
the  money  is  paid  upon  a  mistake  of  fsets 
in  respect  to  which  both  were  bound  to  in; 
quire."  In  National  Bank  v.  Banq^.  1'^ 
Mass.  441.  8  Am.  Rep.  349,  it  was  held  that 
the  responsibility  of  a  drawee,  who  pap  * 
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forged  check,  for  the  genuineness  of  the 
forged  signature,  ia  absolute  only  in  favor  of 
one  who  has  not  by  his  own  fault  or  negli- 
gence contributed  to  the  success  of  the  fraud 
or  to  mislead  the  drawee;  and  if  the  payee 
took  the  check,  drawn  payable  to  his  order, 
from  a  stranger  or  other  third  person,  with- 
out inquiry,  although  in  good  faith  and  for 
value,  and  gave  it  currency  and  credit  by 
indorsing  it  before  receiving  payment  of  it, 
the  drawee  may  recover  back  the  money 
paid.  The  court  cited  Price  v.  Neale,  3 
Burr.  1354,  in  support  of  the  general  doc- 
trine therein  declared,  but  stated:  **But 
this  responsibility,  based  upon  presumption 
alone,  is  decisive  only  when  the  party  receiv- 
ing the  money  has  in  no  way  contributed  to 
the  success  of  the  fraud,  or  to  the  mistake  of 
fact  under  which  the  payment  was  made;" 
citing  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  33,  to  the  effect  that,  if  the  loss  can 
be  traced  to  the  fault  or  negligence  of  either 
paity,  it  shall  be  fixed  upon  him. 

The  confusion  which  has  crept  into  the  de- 
cisions of  the  courts  is  based  upon  the  fact 
that  the  responsibility  is  an  absolute  respon- 
sibility', instead  of  a  presumption  of  negli- 
gence which  may  be  overcome.     If  this  doc- 
trine is  carried  to  its  legitimate  conclusion, 
a  case  might  arise  where  the  forger  was  so 
skilful  that  no  expert  would  be  able  to  de- 
t<?et  it,  and  yet  the  paying  bank  might,  un- 
der circumstances  showing  indisputable  neg- 
ligence and  carelessness  in  the  purchasing 
of  such  check,  shift  the  loss  which  its  negli- 
«rence  brought  upon  it  on  to  an  innocent  par- 
ty, upon  the  theory  that  the  rule  was  iron- 
clad and  absolute,  instead  of  being  a  pre- 
sumption  alone.     In    Third   Nat,   Bank    v. 
Allen,  59  Mo.  312,  a  bank,  having  paid  to 
a    stranger   a   check   drawn    upon   a   sister 
bank,  collected  from  the  latter  the  amount 
of  the  check.     The  paper  turned  out  to  have 
been  forged,  and,  at  the  time  of  the  payment, 
neither  bank  waa  aware  of,  or  had  reason  to 
suspect,  the  fact.     Next  day  the  paying  bank 
astiertained  the  forgery,  and  on  that  day  or 
the  succeeding  day  notified  the  other  bank 
of  the  fact.     It  was  held  that  the  notifica- 
tion was  given  in  reasonable  time,  and  that 
the  money  could  be  recovered  back.     In  Peo- 
ple's BanJc  V.  Franklin  Bank,  88  Tenn.  299, 
6  L.  R.  A.  724,  12  S.  W.  716,  it  was  held 
that  where  a  bank  had  negligently  cashed  a 
forged  check  purporting  to  be  drawn  upon 
another  bank,  and  had,  upon  its  indorsement 
of    that    check,    received    payment    of    the 
drawee  bank,  it  was  liable  to  the  latter  bank 
for    the -amount   received,   upon   subsequent 
discovery    that  the   check   was   forged.     In 
that  case  the  defendant  answered,  admitting 
that  it  received  and  cashed  the  check,  and 
stating  that  it  was  unable  to  furnish   the 
name  of  the  party  or  parties  by  whom  the 
check  had  been  presented  and  to  whom   it 
had   been  paid;    presumed  that  it  required 
identification,   but  of   this   it  was   not  cer- 
tain.    In  the  discussion  of  the  case,  it  was 
said :     "Notwithstanding  some  conflict  of  au- 
thority upon  the  subject,  a  careful  investi- 
gation   of    the   adjudged   cases   and    of   the 
textbooks  leads  us  to  the  conclusion  that  the 
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bank  can  recover  of  a  party  to  whom  pay- 
ment is  made  on  a  for^Ml  check,  indorsed  by 
the  party  to  whom  paid,  where  the  party  to 
whom  paid  has  been  guilty  of  negligence  in 
receiving  and  indorsing  the  check."  First 
Xat,  Bank  v.  First  Nat,  Bank,  151  Mass. 
280,  24  N.  £.  44,  seems  to  be  a  case  directly 
in  point.  There  a  forged  check,  purporting 
to  be  drawn  upon  a  bank  by  a  firm  which 
was  one  of  its  customers,  was  made  payable 
to  a  payee  named,  or  bearer.  Another  bank, 
of  which  the  firm  was  not  a  customer,  when 
the  check  was  presented  to  it  by  an  unknown 
person,  without  attempting  to  identify  him, 
and  upon  his  indorsing  it  in  the  payee's 
name,  cashed  it,  and  was  credited  w^ith  the 
amount  as  money  by  the  drawee.  The 
drawee  negligently  failed  to  discover  the 
forgery  for  a  month  or  two,  but  then  imme- 
diately notified  the  bank  cashing  the  check, 
which  was  not  prejudiced  by  the  delay. 
Held,  that  the  bank  cashing  the  check  must 
bear  the  loss.  The  opinion  in  this  case  is 
written  by  Devens,  J.,  who,  after  noticing 
the  general  rule  which  we  have  discussed, 
said:  "This  presumption  is  conclusive  only 
when  the  party  receiving  the  money  has  in 
no  way  contributed  to  the  success  of  the 
fraud  or  the  mistake  of  fa>ct  under  which 
the  payment  has  been  made.  In  the  ab- 
sence of  actual  fault  on  the  part  of  the 
drawee,  his  constructive  fault  in  not  know- 
ing the  signature  of  the  drawer  and  detect- 
ing the  forgery  will  not  preclude  his  recov- 
ery from  one  who  took  the  check  under  cir- 
cumstances of  suspicion,  without  proper  pre- 
caution, or  whose  conduct  has  been  such  as 
to  mislead  the  drawee,  or  induce  him  to  pay 
the  check  without  the  usual  security  against 
fraud."  "The  bank  is  bound  to  know  the 
signature  of  its  depositor,  and,  if  it  pays 
out  money  on  a  forged  check,  it  cannot 
charge  the  depositor  with  the  amount,  but, 
as  against  him,  must  bear  the  loss  itself. 
Where,  however,  the  loss  can  be  traced  to 
the  fault  or  negligence  of  the  drawer  (or 
holder),  it  will  be  fixed  upon  him."  3  Am. 
&  Eng.  Enc.  Law,  pp.  222,  223.  "But  on 
the  ofiier  hand,  it  may  be  observed  that  the 
holder  who  obtained  payment  cannot  be  con- 
sidered as  having  altogether  shown  sufficient 
circumspection.  He  might,  before  he  dis- 
counted or  received  the  instrument  in  pay- 
ment, have  maxle  more  inquiries  as  to  the 
signatures  and  genuineness  of  the  instru- 
ment,— even  of  the  drawer  or  indorsers 
themselves;  and,  if  he  thought  fit  to  rely  on 
the  bare  representation  of  the  party  from 
whom  he  took  it,  there  is  no  reason  that  he 
should  profit  by  tlie  accidental  payment, 
when  the  loss  had  already  attached  upon 
himself,  and  why  he  should  be  allowed  to 
rctaiu  the  money,  when  by  an  immediate 
notice  of  the  forgery  he  is  enabled  to  pro- 
ceed against  all  other  parties  precisely  the 
same  as  if  the  payment  had  not  been  made, 
and  consequently  the  payment  to  him  has 
not  in  the  least  altered  his  situation,  or  oc- 
casioned any  delay  or  prejudice.  It  seems 
that  of  late,  upon  questions  of  this  nature, 
these  latter  considerations  have  infiuenced 
the  court  in  determining  whether  or  not  the 
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money  shall  be  recoverable  back ;  and  it  will 
be  found,  on  examining  the  older  cases,  that 
there  were  facts  affording  a  distinction,  and 
that,  upon  attempting  to  reconcile,  they  are 
not  so  contradictory  as  might  on  first  view 
have  been  supposed."  Chitty,  Bills,  p.  431. 
Dan.  Neg.  Inst.  p.  684,  under  the  title, 
*' Exceptions  to  the  rule  holding  bank  re- 
sponsible when  it  pays  forged  checks,"  says : 
"Even  where  the  general  doctrine  that  the 
bank  has  no  remedy,  where  it  has  certified 
or  paid  a  forged  check,  against  the  holder, 
is  recognized  as  a  fixed  principle  of  law, 
there  are  some  exceptions  which  are  insisted 
upon  as  reasonable  and  just.  As  the  re- 
sponsibility of  the  bank  is  based  upon  the 
presumption  that  it  has  greater  means  and 
better  opportunities  to  become  familiar  with 
the  handwriting  of  depositors  than  are  af- 
forded the  holder,  it  is  declared  to  be  de- 
cisive alone  when  the  party  holding  the 
check  has  in  no  way  contributed  to  the  suc- 
cess of  the  fraud.  And  if  the  loss  can  be 
traced  to  the  fault  or  negligence  of  any 
party,  it  will  be  fixed  upon  him.  In  the 
absence  of  actual  fault  or  negligence  on  the 
part  of  the  drawee  bank,  its  constructive 
fault  in  not  knowing  the  signature  of  the 
drawer,  and  detecting  the  forgery,  will  not 
preclude  its  recovering  back  the  amount,  or 
recalling  its  certificate,  as  against  one  who 
has  received  the  money  or  taken  the  check 
with  knowledge  of  the  forgery,  or  who  took 
the  check  under  circumstances  of  suspicion 
without  proper  precaution,  or  whose  con- 
duct has  been  such  as  to  mislead  the  bank, 
or  to  induce  payment  or  certification  of  the 
check  without  the  usual  scrutiny  or  precau- 
tions, against  mistake  or  fraud."  Mr. 
Morse,  in  his  work  on  Banks  and  Banking, 
3d  ed.,  $  464,  under  the  title,  "The  old  rule 
60  L.  R.  A. 


unreasonable,"  says :  "The  old  doctrine  was 
that  a  bank  was  bound  to  know  its  corre- 
spondent's signature.  A  drawee  could  nnt 
recover  money  paid  upon  a  forgery  of  the 
drawer's  name,  because,  it  was  said,  the 
drawee  was  negligent  not  to  know  the  for- 
gery, and  it  must  bear  the  consequences  of 
its  negligence.  This  doctrine  is  fast  fading 
into  the  misty  past,  where  it  belongs,  .  .  . 
for  it  was  founded  in  misconception  of  the 
fundamental  principles  of  law  and  common 
sense."  In  §  466  the  same  author  says: 
"But  it  follows,  obviously,  that,  if  the  payee, 
holder,  or  presenter  of  the  forged  paper  ha> 
himself  been  in  default,  if  he  ha!s  himself 
been  guilty  of  a  negligence  prior  to  that  of 
the  banker,  or  if  by  any  act  of  bis  own  he 
has  at  all  contributed  to  induce  the  banker's 
negligence,  then  he  may  lose  his  right  tn 
cast  the  loss  upon  the  banker."  Many  of 
the  cases  go  so  far  as  to  hold  that  the  in- 
dorsement of  a  check  by  a  purchasing  bank 
is  a  warranty  of  the  genuineness  of  tlte 
check,  and  that  the  drawee  bank  can  recover 
back  the  money  paid  on  such  check,  ^^'e 
are  not  able,  however,  to  say  that  such  is 
the  weight  of  authority;  but  the  overwhelm- 
ing weight  of  (if  not  universal)  authority 
undoubtedly  sustains  the  right  of  the  drawee 
bank  to  recover  back  money  paid  upon  a 
forged  check  under  the  clfcumstances  shown 
by  the  allegations  of  the  complaint  in  tliis 
case. 

The  jtuigment  tot/Z  be  reversed,  with  in- 
structions to  overrule  the  demurrer  to  the 
complaint. 

BeaTif,  Ch.  J.,  and  Anders  and  Mounts 
JJ.,  concur. 

Petition  for  rehearing  denied. 


End  of  Cases  in  Book  60. 
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SHOWING  the  Cliani^es,  Proeress,  and  Developmeofc  of  tlie  Law  during  the  Fourth  Quar- 
ter of  the  Judicial  Year  Beginning  with  October  1,  1902,  Classified  as  Follows. 

I.  Public,  Official,  and  Statutory  Matteks. 
II.  Contractual  and  Commercial  Kelations. 

III.  Corporations  and  Associations. 

IV.  Dombstjo  Relations. 
v.. Fiduciary  Kelations. 

VI.   TORTrt;   NbOLIOENCB  ;  INJURIES. 

VII.  Property  Rights;  Wills;  Liens;  Deeds. 
VIII.  Civil  Rbmedies. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  MATrsRs. 


A  statute  requiring  every  railroad  com- 
pany to  drain  off  the  water  accumulating 
along  its  right  of  way  from  the  construc- 
tion of  the  road,  without  regard  to  whether 
such  water  is  detrimental  to  the  public 
health  and  welfare  or  injurious  to  contigu- 
ous lands,  and  providing  that,  if  any  com- 
pany, after  due  notice,  fails  to  comply  with 
the  statute,  a  proper  ditch  may  be  con- 
structed by  the  public  authorities  upon  peti- 
tion of  any  owner  or  tenant  of  land  contigu- 
ous to  the  road  feeling  himself  aggrieved, 
and  the  cost  assessed  upon  the  railroad  com- 
pany, is  held  to  be  unconstitutional  as  a 
taking  of  private  property  for  private  use. 
(Ohio)   625. 

Requiring  an  owner  of  property,  who  has 
made  and  filed  a  valid  contract  for  the  plac- 
ing  of  a  building  thereon,  under  which,  by 
tlie  terms  of  the  statute,  the  entire  contract 
price  may  be  applied  to  the  claims  of  labor- 
ors  and  material  men,  to  furnish  a  bond 
which  will  make  him  liable  to  them  in  an 
additional  amount  in  case  their  claims  are 
not  satisfied  by  the  contractor,  is  held  to  be 
unconstitutional.     (Cal.)  815. 

A  statute  forbidding  the  purchase  of  a 
stock  of  goods  in  bulk  without  ascertaining 
the  seller's  creditors,  and  having  their 
claims  settled,  is  held  not  to  deprive  the 
seller  of  his  property  without  due  process 
of  law,  and  not  to  be  void  as  class  legisla- 
tion, or  as  in  restraint'  of  trade.  ( Wash. ) 
947. 

Amending  unconstitutional  statute, 

A  statute  so  framed  as  to  be  wholly  or  in 
part  unconstitutional,  but  having  a  title  ex- 
pressing a  constitutional  object,  is  held  to 
be  capable,  by  amendatory  legislation,  of  be- 
ing rendered  constitutional,  without  having 
recourse  to  an  enactment  independent 
throughout  its  provisions.  (N.  J.  Err.  & 
App.)  564. 

Municipal  corporations;  ordinances. 

The  authority  of  a  municipal  corporation 
to  provide  fuel  for  paupers  is  sustained,  but 
the  right  of  the  legislature  to  empower  it 
to  buy  and  sell  fuel  in  competition  with  pri- 
vate enterprise  is  denied,  although  it  is 
scarce  and  high  in  price,  and  the  cost  to 
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consumers  may  be  thereby  reduced,  unless 
there  is  such  a  scarcity  as  to  create  a  gen- 
eral and  wide-spread  distress  in  the  com- 
munity, which  cannot  be  met  by  private  en- 
terprise.    (Mass.)  502. 

General  charter  authority  to  define  nui- 
sances is  held  not  to  empower  a  municipal 
corporation  to  declare  anything  a  nuisance 
per  se  which  in  fact  was  not  recognized  as 
such  by  common  law.     (Ind.)  831. 

An  ordinance  subiecting  one  in  possession 
of  premises  on  which  liquor  is  sold,  disposed 
of,  obtained,  or  furnished  in  violation  of 
law,  to  fine,  whether  the  act  is  with  his 
knowledge  or  consent  or  not,  is  held  to  vio- 
late a  constitutional  provision  that  absolute 
and  arbitrary  power  over  the  lives,  liberty, 
and  property  of  freemen  exists  nowhere  in 
the  republic.     (Ky.)   723. 

A  municipal  corporation  is  held  to  have 
power  to  stipulate  as  to  the  maximum  rates 
to  be  charged  by  a  gas  company  when  allow- 
ing it  to  lay  pipes  in  the  streets,  under  a 
statute  giving  it  exclusive  power  over  its 
streets,  highways,  and  alleys.     (Ind.)   822. 

An  ordinance  requiring  the  closing  of 
stores  at  7:30  p.  m.  excepting  Saturday 
night,  is  held  not  to  be  autnorized  by  gen- 
eral charter  authority  to  make  by-laws, 
rules,  and  regulations  for  preserving  the 
health  of  the  citizens,  and  such  as  are 
deemed  necessary  for  the  better  government 
of  the  town.     (N.  C.)  634. 

An  ordinance  limiting  the  speed  of  trains 
of  an  interstate  railway  which  carries 
United  States  mail  to  10  miles  an  hour 
within  the  corporate  limits  of  the  munici- 
pality, which  is  passed  for  the  safety  of  the 
public  and  the  protection  of  life  and  prop- 
erty, is  held  not  to  be  void  as  imposing  an 
unreasonable  restriction  upon  interstate 
commerce  and  the  speedy  transportation  of 
the  maiL     (III.)   391. 

Bankruptcy. 

Since  the  national  bankruptcy  law  con- 
tains no  provision  for  involuntary  proceed- 
ings against  persons  engaged  chiefly  in  the 
tillage  of  the  soil,  it  is  held  that  it  does 
not  supersede  the  provision  of  the  state  law 
authorizing  such  proceedings.  (Md.)  577. 
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RbSCMB     of  DKCtSIONS. 

(PcBLic,  Official,  ahd  Statutobt  Mattisb.) 


Persons  negotiating  for  the  sale  and  pur- 
chase of  goods  are  held  not  to  occupy  a  fidu- 
ciary relation  toward  each  other  within  the 
meaning  of  the  section  of  the  bankruptcy 
act  of  1898  which  prevents  a  release  from 
affecting  debts  created  by  fraud  while  acting 
in  any  fiduciary  capacity,  so  as  to  prevent 
the  release  from  being  operative  in  case  the 
goods  were  obtained  by  the  purchaser 
through  fraud  and  false  representations. 
(Mo.)   885. 

Executors  and  administrators. 

The  allowance  of  $455  out  of  an  under- 
taker's bill  for  $526  for  the  burial  of  an 
aged  janitor,  whose  companions  were  labor- 
ing men,  and  whose  most  intimate  friend 
was  a  street  sweeper,  and  whose  estate  was 
less  that  $5,000,  is  held  to  be  excessive. 
(Iowa)   571. 

Anti-trust  act. 

A  combination  of  the  manufacturers  of  u 
product  of  a  state,  the  market  for  four  fifths 
of  which  is  found  in  other  states,  to  limit 
production  and  raise  the  price,  is  held  to  be 
a  violation  of  the  anti-trust  act  of  July  2, 
1890.  (C.  C.  App.  9th  C.)  152. 
Drains. 

Requiring  citizens  to  become  members  of 
drainage  districts,  and  share  the  expense  of 
drainage,  against  their  wills,  is  held  not  to 
make  a  drainage  law  unconstitutional. 
(Mo.)   190. 

Power  to  condemn  property  injured  by  a 
sewer,  system  for  a  temporary  period  neces- 
sary to  perfect  some  other  method  of  dispos- 
ing of  the  sewage  is  held  not  to  be  conferred 
by  general  authority  to  construct  sewers  and 
acquire  by  eminent  domain  the  property 
necessary  for  that  purpose.     (Conn.)  211. 

A  statute  providing  for  the  drainage  of 
wet  and  overflowed  lands  in  certain  cases  is 
held  not  to  be  unconstitutional  merely  be- 
cause it  fails  to  declare  expressly  that  it 
was  enacted  in  the  interests  of  the  public 
welfare,  and  does  not  expressly  make  it  the 
duty  of  the  county  commissioners,  in  whom 
is  vested  authority  to  construct  drains  and 
sewers  when  they  find  the  same  to  be  neces- 
sary, to  determine  whether  the  proposed 
ditch  will  be  a  public  benefit.  (Minn.)  161. 
Carriers. 

A  statute  providing  that,  when  freight 
which  has  been  shipped,  to  be  conveyed  by 
two  or  more  carriers  to  its  destination  under 
a  contract  by  wliich  the  responsibility  of 
one  carrier  ceases  on  deliver^'  to  the  next  in 
good  order,  has  been  lost,  damaged,  or  de- 
stroyed, it  shall  be  the  duty  of  the  initial 
or  connecting  carrier,  on  application,  to 
trace  such  freight  within  thirty  days  after 
the  application,  and  inform  the  applicant, 
in  writing,  as  to  the  time,  place,  and  manner 
of  the  loss  or  injury,  and  the  names  of  the 
parties  by  whom  the  truth  of  the  facts  can 
be  established;  and  making  a  carrier  who 
fails  to  trace  the  freight  and  give  such  in- 
formation within  the  prescribed  time  liable 
for  the  value  of  the  freight. — is  held  not  to 
be  unreasonable  or  unconstitutional,  (Ga.) 
817. 
60  L.  R.  A. 


Public  improvements, 

A  provision  in  a  street  paring  contract 
requiring  the  contractor  to  maintain  the 
work  for  a  period  during  which  such  pave- 
ment, if  properly  made,  ought  to  wear,  is 
held  to  place  no  illegal  burden  on  abutting 
property  owners,  who  are  required  to  bear 
the  original  cost  of  the  paving,  although  the 
duty  to  repair  pavements  is,  by  statute, 
placed  on  the  city  at  large.  (N,  Y.)  768, 
Homestead. 

The  right  of  a  man  to  convey  or  encumber 
his  homestead  without  the  co-operation  of 
his  wife,  as  allowed  by  law,  is  held  to  be  a 
vested  one,  which  the  legislature  cannot  de- 
stroy, notwithstanding  it  may  be  defeated 
by  the  filing  by  the  wife  of  a  claim  as  pre- 
scribed by  statute,  (Mo.)  880. 
Schools. 

The  natural  right  of  parental  dominion 
is  held  not  to  render  unconstitutional  a 
statute  requiring  children  to  be  sent  to 
school.     (N.  H.)  739. 

Militia. 

A  statute  requiring  the  board  of  county 
commissioners  in  each  county  in  which  there 
is  a  company  or  battery  of  state  troops  to 
provide  each  company  or  battery  with  an 
armory  for  its  meetings,  drills,  ete,,  is  held 
to  be  unconstitutional  and  void.  (Fla,) 
539. 

Courts. 

The  right  of  the  court  to  prohibit  the 
publication  of  testimony  taken  in  a  trial  in 
which  no  obscenity  is  involved  is  denied 
where  the  Constitution  guarantees  a  public- 
trial  and  the  liberty  of  the  press.  (Tex. 
Crim.  App.)   631. 

Master  and  servant. 

A  statute  making  a  railroad  company  lia- 
ble for  injuries  to  servants  through  the  neg- 
ligence of  fellow  servants  is  held  not  to- 
violate  the  equality  clause  of  the  Federal 
Constitution,  although  it  does  not  confine 
such  liability  to  acts  performed  in  the  oper- 
ation of  trams,  but  extends  it  to  risks  sim- 
ilar to  those  incurred  by  the  employees  of 
persons  or  corporations  engaged  in  other 
lines  of  work.  (Mo.)  249. 
Sunday. 

Forbidding  a  barber  to  exercise  ^his  trade 
on  Sunday,  is  held  -to  be  a  proper  exercise 
of  the  police  power,  and  not  to  restrain  him 
unconstitutionally  of  personal  liberty,  or 
deprive  him  of  liberty  or  property  without 
due  process  of  law.     (Utah)   468. 

Whether  the  pumping  of  an  oil  well  on 
Sunday  is  a  work  of  necessity  within  thr 
meaning  of  a  Sunday  law  is  held  to  be  a 
question  for  the  jury,  where  the  evidence  is. 
conflicting  as  to  the  injury  which  will  be 
caused  by  not  pumping  it.      (\V.  Va. )    63S. 

The  hearing  of  charges  against  a  member 
of  a  benefit  society,  and  expelling  him  from 
membership  because  of  violation  of  the 
rules,  are  held  not  to  be  a  judicial  proceed- 
ing within  the  rule  which  forbids  such  pro- 
ceedings on  Sunday.  (R.  I.)  626. 
Taxes, 

The    constitutional    requirement    of    uni- 


ionnity  and  equality  in  taxation  is  held  not 
to  be  violated  b^  taxing  shares  of  stock  in 
foreign  corporations  and  exempting  those  in 
domestic  corporations,  whose  property  is 
taxed  within  the  state.     (Mich.)   321. 

Shares  in  a  joint-stock  association  are 
held  to  be  properly  dealt  with  as  personalty 
in  applying  the  laws  providing  a  transfer 
or  succession  tax,  although  the  property  of 
the  association  is  real  estate.     (N.  Y.)  476. 

The  use  of  property  in  the  business  of 
interstate  commerce  is  held  not  to  exempt 
it  from  liability  to  taxation  like  other  prop- 
erty within  the  jurisdiction  in  which  it  is 
situated.     (C.  C.  A.  6th  C.)  641. 

A  waterworks  plant  owned  and  operated 
by  a  city  is  held  to  be  exempt  from  taxa- 
tion, and  the  fact  that  water  is  furnished 
by  the  city  to  citizens  and  other  consumers 
at  prescribed  rentals  is  held  not  to  affect 
the  exemption.      (Kan.)    850. 

The  fact  that  a  telegraph  line  is  engaged 
in  interstate  commerce  is  held  not  to  pre- 
vent a  state  tax  on  the  value  of  that  portion 
of  the  property  which  is  within  the  state, 
althougn  tae  value  of  the  whole  line  as  a 
unit  is  taken  into  account  in  fixing  such 
value.     (Ind.)  671. 

The  right  of  corporations  to  consolidate 
is  held  to  be  a  grant  of  a  corporate  fran- 
chise subject  to  Miss.  Const.  §  180,  so  that 
any  exemption  of  one  of  the  old  companies 
from  taxation  is  cut  off,  although  §  181 
provides  for  the  continuation  of  exemptions 
to  which  corporations  "are  legally  entitled" 
at  the  adoption  of  the  Constitution,  and 
§  279  of  the  schedule  provides  for  the  con- 
tinuation of  rights  and  charters  of  corpo- 
rations.    (Miss.)  33. 

Smuggling, 

The  attempted  smuggling  of  goods  into 
the  United  States  is  held  to  justify  their 
forfeiture,  as  against  the  claims  of  one  from 
whom  they  were  obtained  by  the  smuggler 
by  a  fraudulent  purchase,  which  remains 
unrescinded.     (C.  0.  App.  6th  U.)   595. 
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Attempt, 
A  statute  making  the  penalty  for  attempt 
one  half  that  prescribed  for  the  commission 
of  the  offense  is  held  to  be  void  for  uncer- 
tainty in  cases  where  the  penalty  for  the 
offense  is  imprisonment  for  life.  (Cal.) 
270. 

Street  railicaya. 

Purchasing  the  consent  of  abutting  own* 
ers  to  the  construction  of  a  street  railroad 
in  a  city  street  is  held  not  to  be  contrary  ta 
public  policy.     (Ohio)     531. 

Redemption  of  pay  checks. 

An  act  requiring  the  redemption  in  money 
of  checks  issued  in  payment  of  assigned 
wages,  which  is  applicable  only  to  mer- 
chants on  the  one  hand  anu  coal  miners  on 
the  other,  is  held  to  be  void  as  class  legisla- 
tion.     (Ind.)   308. 

EmineM  domain. 

Authority  to  condemn  the  right  to  con- 
struct a  telegraph  line  along  a  railroad 
right  of  way  is  neld  to  be  conferred  by  a 
statute  permitting  the  condemnation  of  ai\y 
lands,  whether  owned  by  private  persons  in 
fee  or  in  any  less  estate,  or  by  any  corpora- 
tion, whether  acquired  by  purchase  or  by 
virtue  of  any  provision  in  the  charter  of 
such  corporation.     (Tex.)   145. 

A  reservoir  company  is  held  to  have  no 
power  to  take,  by  right  of  eminent  domain, 
land  devoted  to  the  purposes  of  a  railroad, 
unless  such  taking  is  required  by  public 
necessity;  and  the  facts  that  the  site  is  the 
only  available  one  on  the  stream,  and  that 
the  railroad  company  might  procure  an 
equally  available  location  for  its  purposed 
elsewhere,  are  held  to  be  immaterial. 
(Colo.)   383. 

The  financial  returns  which  a  water  plant 
can  be  made  to  bear  are  held  to  be  neces- 
sarily considered  in  determining  the  value 
of  the  franchises  of  its  owner  when  taken 
by  right  of  eminent  domain.     (Me.)   866. 


II.  Contractual  and  Commercial  Relations. 


Contracts;  validity;  consideration. 
An  agreement  between  parties  to  a  con- 
tract that  neither  shall  maintain  a  suit 
thereon  after  breach,  all  differences  to  be 
settled  by  arbitration,  is  held  to  be  without 
binding  force,  as  tending  to  oust  the  courts 
of  their  jurisdiction.     (Neb.)   436. 

A  contract  between  an  attorney  at  law 
and  one  who  is  not  such  an  attorney,  by 
which  the  latter  agrees  to  procure  the  em- 
ployment of  the  former  by  third  persons 
for  the  prosecution  of  suits  in  courts  of 
record,  and  to  assist  in  looking  after  and 
procuring  witnesses  whose  testimony  is  to 
be  used  in  the  cases,  in  consideration  of  a 
share  of  the  fees  which  the  attorney  shall 
receive,  is  held  to  be  against  public  policy, 
and  void.     (Neb.)   429. 

A  clause  in  a  contract  for  a  tour  to  con- 
duct entertainments,  the  performance  of 
which  will  extend  into  several  countries, 
that  suits  upon  it  shall  be  brought  in  the 
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country  where  the  contracting  parties  are 
domiciled,  is  held  to  be  valid,  and  enforce- 
able by  the  courts  of  other  countries. 
(Mass.)   812. 

The  naming  of  a  child  for  promisor  m 
accordance  with  his  previous  request  is  held 
to  be  a  sufficient  consideration  for  a  subse- 
quent promise  to  convey  to  the  child  a  par- 
ticular tract  of  land  because  of  such  act. 
(Iowa)   840. 

Bills  and  tiotes, 

A  promissory  note  is  held  not  to  be  ren- 
dered nonnegotiable  by  an  agreement  to  pay 
the  sum  named  "with  exchange"  on  a  point 
other  than  that  at  which  it  is  payable. 
(Neb.)  434. 

Notice  of  dishonor  of  a  promissory  note 
is  held  to  be  sufficient  if  sent  to  the  last  in- 
dorser  by  the  first  mail  of  the  day  follo\ving 
dishonor,  even  though  such  indorser  is  an 
agent  for  collection  merely.     (Neb.)   431. 
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The  amount  of  a  note  given  for  medical 
-services  by  an  unlicensed  practitioner  is 
held  to  be  recoverable  by  a  oona  fide  pur- 
chaser, notwithstanding  the  provisions  of  a 
statute  prohibiting  the  practice  of  medicine 
without  a  license.      (Neb.)    737. 

A  promissory  note  payable  at  a  future 
day  to  ^  an  incorporated  charitable  educa- 
tional institution  dependent,  for  the  most 
part,  on  voluntary  contributions  for  its  sup- 
port, the  amount  thereof  to  form,  by  itself, 
or  with  other  similar  contributions,  a  per- 
manent endowment  fund  for  such  institu- 
tion, which  is  accepted  by  the  board  of  di- 
rectors, and,  in  reliance  upon  which,  such 
institution  continues  its  work  and  incurs 
debts  and  obligations,  and  solicits  subscrip- 
tions from  others,  is  held  to  be  supported 
by  a  sufficient  consideration,  and  not  to  be 
revoked  by  the  maker's  death  before  its  ma- 
turity.    (Minn.)  870. 

Banks. 

Payment  by  the  drawee  of  forged  checks 
made  payable  to  a  fictitious  person,  to  one 
who  cashed  them  upon  an  indorsement  pur- 
portinpr  to  be  that  of  the  payee,  without 
requiring  identification  of  the  one  to  whom 
payment  was  made,  is  held  not  to  prevent 
his  recovering  back  the  money  so  paid, 
where  he  was  ijpiorant  of  the  facts,  and  re- 
lied upon  the  indorsement  of  the  one  who 
cashed  the  checks;  and  the  latter  will  not 
be  placed  in  a  worse  position  by  the  recov- 
ery than  he  would  have  been  had  the  checks 
not  been  paid.    (Wash.)   955. 

fjandlord  and  tenant. 

An  option  to  renew  a  lease  in  accordance 
with  the  terms  of  the  instrument  giving  the 
lessee  the  privilege  of  renewal  is  held  to  be 
exercised,  so  as  to  be  binding  on  the  lessee, 
by  the  statement  of  his  authorized  agent, 
shortly  before  the  expiration  of  the  term, 
that  the  lease  will  be  renewed,  on  the  faith 
of  which  the  landlord  makes  improvements 
which  he  is  under  no  obligations  to  make, 
followed  by  the  assurance  of  the  agent  of 
intention  to  remain,  and  that  no  written 
renewal  is  necessary,  when  pressed  for  such 
writinff  after  the  expiration  of  the  term, 
and  while  the  lessee  is  still  in  possession. 
(Iowa)   309. 

A  landlord  who  leases  a  building  in  sep- 
arate sections  is  held  to  be  under  no  implied 
obligation  to  keep  the  portion  remaining  in 
his  possession  in  repair,  so  that  damages 
resulting  to  property  through  breach  of  it 
can  be  set  up  as  a  counterclaim  in  an  action 
for  rent.     (Wis.)  586. 

Insurance. 

Carrying  a  loaded  gun  from  one  room  of 
a  house,  in  which  it  had  been  left  by  an- 
other person,  to  an  adjoining  room,  is  held 
to  be  **handHng  firearms"  within  the  mean- 
ing of  a  clause  in  an  accident  insurance 
policy  limiting  to  $500  the  recovery  for  any 
injury  received  while  hunting,  or  while 
using  or  handling  loaded  firearms.  (Neb.) 
424. 

After-bom  children  of  a  subsequent  mar- 
riage are  held  to  be  entitled  to  share  in  the 
benefit  of  a  policy  of  life  insurance  taken 
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for  the  benefit  of  the  children  of  the  in- 
sured.    (N.  G.)  615. 

In  distributing  the  loss  upon  a  building, 
machinery,  and  stock  between  insurance 
policies  covering  all  the  items  for  a  gross 
sum  and  those  specifically  liable  on  esch 
item,  all  of  which  provided  that  the  liabil- 
ity should  not  be  greater  "than  the  amount 
hereby  insured  shall  bear  to  the  whole  in- 
surance," it  is  held  that  the  blanket  poli- 
cies should  be  regarded  as  insuring  each 
item  to  the  entire  amount  unappropriated 
when  it  is  reached,  making  the  adjustment 
item  by  item  in  the  order  of  greatest  loss, 
if  that  will  work  substantial  equity  and 
justice  to  all  concerned,  and  deducting  the 
sums  appropriated  to  the  respective  items 
as  they  are  adjusted  and  passed.  (Conn.} 
536. 

Receiving  the  premium  after  the  destruc- 
tion of  all  the  insured  property,  so  that 
nothing  remains  to  which  insurance  might 
attach,  is  held  to  waive  a  provision  in  a  pol- 
icy that  the  insurer  shall  not  be  liable  for 
a  loss  occurring  before  payment  of  the  pre- 
mium.    (Neb.)    918.. 

The  breaking  of  a  plate-glass  window  by 
the  explosion  of  gas  generated  by  the  use  of 
gasoline  to  clean  clothes  is  held  not  to  be 
caused  by  the  blowing  up  of  the  building, 
within  the  meaning  of  an  insurance  policr 
thereon,  which  exempts  the  insurer  from 
loss  caused  by  the  blowing  up  of  building?^ 
(Iowa)  838. 

Carriers;  baggage. 

Only  what  a  passenger  takes  with  hiro 
for  his  own  personal  use  and  convenience  i* 
held  to  be  within  the  meaning  of  a  statute 
requiring  carriers  to  check  baggage.  (Ky.j 
846. 

Chattel  mortgages. 

A  stipulation  in  a  chattel  mortgage  au- 
thorizing the  mortgagee  to  take  possession 
of  the  mortgaged  property  upon  failure  of 
the  mortgagor  to  make  payments  secured 
thereby  is  held  not  to  be  contrary  to  public 
policy,  and  to  authorize  the  mortgagee  to 
take  peaceable  possession  of  the  propertr, 
even  against  the  will  of  the  mortgagor. 
(Tex.)    143. 

A  mortgage  executed  in  the  name  of  a 
third  person,  on  chattels  not  yet  acquired 
by  the  mortgagor,  which  does  not  purport 
to  cover  after-acquired  property,  is  held  not 
to  bind  such  property  as  against  a  mortgage 
to  another  person,  executed  by  the  mort- 
gagor in  his  own  name  after  the  property 
has  come  into  his  possession.      (Mo.)   256. 

Where  a  hotel  building  is  affixed  to  land, 
and  is  held  and  conveyed  with  the  land 
upon  which  it  stands  as  real  estate,  it  is 
held  that  it  cannot  thereafter,  by  mere 
agreement  of  the  parties,  become  a  chattel 
or  personal  property,  and  be  legally  encnm- 
bered  by  a  chattel  mortgage,  until  after  its 
severance  from  the  land.  (Idaho)  283. 
Sale  of  good  tcill. 

One  who  sells  a  trade,  good  will,  and  busi- 
ness, covenanting  to  warrant  and  defend  the 
same,  is  held  to  have  no  right,  after  resum- 
ing business,  to  solicit  trade  from  his  for- 
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mer  customers  to  the  injuxy  of  the  buyer. 
(111.)  291. 

Warranty, 
One  who  purchases  from  the  manufactu- 
rer an  emery  wheel,  upon  which  the  manu> 
facturer  has  placed  a  placard  warranting 
the  speed  capacity  of  the  wheel,  and  who 


sells  it  in  the  same  condition  as  when  re- 
ceived from  the  manufacturer,  but  without 
any  express  representation  as  to  its  capac> 
ity,  is  held  not  to  adopt  the  warranty  of  the 
manufacturer  as  his  o>vn  by  such  sale. 
(Minn.)    311. 


III.  COBPOKATIONS   AHD   ASSOCIATIONS. 


A  holder  of  stock  in  a  national  bank  who, 
without  knowledge  or  suspicion  that  the 
bank  is  insolvent  or  is  likely  to  prove  so, 
sells  the  stock,  and  who  does  ever3rthing 
reasonably  possible  to  procure  a  transfer  of 
the  shares  on  the  books  of  the  bank,  is  held 
not  to  be  liable  as  a  stockholder,  although 
the  bank  is  declared  insolvent  before  the 
transfer  is  effected,  and  both  the  bank  and 
the  purchaser  were  insolvent  when  the  sale 
was  made.  (C.  C.  App.  3d  C.)  266. 
Corporatiwi8, 

All  the  stockholders  of  a  corporation 
whose  by-laws,  adopted  by  the  stockholders 
in  pursuance  of  authority  given  by  the  act 
of  incorporation,  provide  that  a  majority 
vote  at  a  stockholders'  meeting  shall  be 
binding  on  the  corporation,  are  held  to  be 
bound  by  all  acts  and  proceedings  within 
the  scope  of  the  power  and  authority  con- 


ferred by  the  charter,  which  are  approved 
and  sanctioned  by  the  vote  of  a  majority  of 
the  stockholders,  duly  taken  and  ascer- 
tained according  to  law.  (N.  J.  Err.  & 
App.)  742. 

Stockholders  who  have  acquired  their 
shares  and  their  interests  in  the  corpora- 
tion from  alleged  wrongdoers,  and  through 
prior  mismanagement,  are  held  to  have  no 
standing  to  complain  thereof.  (Neib.)  027. 
Camp-meeting  association. 

Power  to  adopt  a  regulation  requiring 
lessees  of  lots  to  purchase  all  supplies  from 
the  lessor  is  held  not  to  be  reserved  to  an 
association  organized  for  the  maintenance 
of  a  camp  meeting  by  a  provision  in  the 
leases  that  the  lessee  shall  keep  and  perform 
all  such  conditions  or  rules  as  the  lessor 
shall  from  time  to  time  impose,  since  such 
requirement  is  not  reasonable.     ( N.  Y. )  786. 


IV.  DoiiESTio  Bblationb. 
See  also  Injunction,  VIII.,  infra. 


Marriage, 

If  a  marriage  contracted  in  good  faith  is 
void  by  reason  of  some  impediment,  it  is 
held  that  the  parties  may,  after  the  removal 
of  the  impediment,  become  lawfully  united 
by  continuing  to  live  together  with  the  in- 
tention of  sustaining  toward  each  other  the 
relation  of  husband  and  wife;  and  that, 
even  where  the  existence  of  the  impediment 
and  its  removal  were  unknown,  continued 
cohabitation  evidences  consent  to  live  in 
wedlock.      (Neb.)    605. 

Divorce. 

A  woman  who  consented  to  a  decree  of 
divorce  against  her  to  enable  her  husband 
to  obtain  a  grant  of  property  is  held  to 
have  no  right,  after  her  husband  had  mar- 
ried another  woman,  to  have  the  decree  an- 
nulled, although,  in  consideration  of  her  con- 
sent, he  promised  to  remarry  her  after  the 
grant  was  procured,  and  the  decree  was  ob- 
tained by  suppression  of  facts,  and  false 
testimony.     (Utah)   294. 

A  withdrawal  of  an  action  for  divorce, 
brought  by  a  wife,  is  held  not  to  be  suffi- 
cient to  support  a  conveyance  by  the  hus- 
band to  the  wife  of  his  interest  in  his 
father's  estate  as  against  the  claims  of  his 
creditors.     (Wis.)  406. 

The  resumption  of  marital  relations  by  a 
wife  living  separate  from  her  husband,  and 
60  L.  R.  A. 


about  to  commence  proceedings  for  divorce 
against  him,  to  which  she  was  entitled  be- 
cause of  his  wrongdoing,  is  held  to  be  a 
sufficient  consideration  for  his  promise  to 
convey  property  in  trust  for  the  benefit  of 
their  children,  and,  in  the  event  of  their 
death,  for  her  benefit.  (Ky.)  415. 
Wife  as  vjitness, 

A  husband  is  held  not  to  be  able  to  waive 
the  provisions  of  a  statute  that  his  wife 
shall  in  no  case  testify  against  him  in  a 
criminal  prosecution  except  for  an  offense 
committed  against  her.  (Tex.  Grim.  App.) 
465. 

Infants;  necessaries. 

Services  of  an  attorney  in  prosecuting  for 
an  infant  an  action  to  recover  damages  for 
an  indecent  assault  upon  her  are  held  to  be 
necessaries.     (R.  I.)   128. 
Bajstardy, 

The  marriage,  after  the  birth  of  a  child, 
of  a  woman  who  was  unmarried  at  the  time 
such  child  was  begotten  and  born,  is  held  not 
to  prevent  her  from  maintaining  an  action 
in  bastardy  under  a  statute  providing  that 
such  action  may  be  maintained  by  any  un- 
married woman  who  shall  thereafter  be  de- 
livered of  a  bastard  child,  or  is  pregnant 
with  a  child  which,  if  born  alive,  may  be  a 
bastard.      (Neb.)    699. 
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RI:8um£  of  Decisions. 
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V.   FiDUCIABT  ReLATXOITB. 

See  also  Bankruptcy,  I.,  supra. 


Principal  and  agent. 
An  agent  who  is  authorized  by  his  prin- 
cipal to  sell  or  exchange  the  property  oi  the 
latter  upon  specified  prices  and  terms  is 
held  to  be  in  duty  bound,  upon  learning  that 
a  more  advantageous  sale  or  exchange  can 


be  made,  the  facts  concerning  which  are  un- 
known to  the  principal,  to  communicate  the 
same  to  him  before  making  the  sale  as  ex- 
pressly authorized,  and  his  failure  to  do  so 
is  held  to  amount  to  a  fraud  in  law. 
(Minn.)   734. 


V.   TOBTS;  NeOLIOENOE;  InJT7BI£S. 


Coasting  in  street. 

A  municipal  corporation  is  held  not  to  be 
liable  for  injuries  caused  by  failure  to  pre- 
vent coasting  in  its  streets,  since  the  duty 
of  preventing  such  conduct  rests  on  thf» 
officers  as  servants  of  the  state.  (Ky.)  675. 
Death;  right  of  action  for. 

The  mother  of  an  illegitimate  child  is 
held  to  have  no  right  of  action  for  his  hom- 
icide, under  a  statute  giving  to  a  mother  a 
right  of  action  for  the  homicide  of  a  child 
who  contributes  to  her  support.     (Ga.)  555. 

Greneral  statutory  language  providing  in- 
demnity to  the  next  of  kin  of  a  person  neg- 
ligently killed  is  held  not  to  apply  in  favor 
of  nonresident  aliens  in  case  deceased  is  in- 
stantly killed,  or  dies  without  conscious 
pain.      (Wis.)   689. 

Injury  to  children. 

An  occupier  of  land  who  undertakes  to 
bum  rubbish  thereon  is  held  to  be  under  no 
obligation  to  guard  children  of  tender  years, 
who  are  in  the  habit  of  resorting  there  to 
plav,  from  injurv  by  approaching  the  fire. 
(R.  I.)   133. 

The  storing  of  dynamite  in  a  partially 
buried  box  on  a  vacant  lot  to  which  children 
are  accustomed  to  resort  to  play  is  held  to  j 
be  negligence  which  will  render  the  one 
guilty  thereof  liable  for  injuries  to  a  child  | 
by  the  explosion  of  one  of  the  sticks,  which 
was  taken  from  the  box  by  children  who 
had  resorted  to  the  lot  to  play,  and  ignited 
by  one  of  them  in  ignorance  of  its  explosive 
character.     (Wash.)   793. 

A  city,  in  clearing  an  alley  of  weeds,  is 
held  to  be  exercising  its  police  power,  so 
that  it  is  not  responsible  for  negligence  in 
the  performance  of  the  work  by  one  whom 
it  has  employed  for  that  purpose,  which  re- 
sults in  the  injury  of  a  child  attracted  there 
by  his  operations.     (Iowa)  401, 

A  mother  who  owns  the  property,  takes 
care  of  the  family,  and  who,  by  express 
direction  amounting  to  a  relinquishment  of 
the  father's  right,  is  entitled  to  the  earn- 
ings of  their  child,  is  held  to  have  the  right 
to  maintain  an  action  to  recover  for  the  loss 
and  expense  to  which  she  is  subjected  by 
injuries  negligently  inflicted  by  a  third  per- 
son upon  the  child.  (R.  I.)  122. 
Injury  to  passenger. 

The  attempt  of  a  street  railway  company 
to  operate  its  cars  during  a  strike  oif  its 
employees  is  held  not  to  be  negligence,  so 
as  to  make  it  liable  for  an  injury  to  a  pas- 
senger struck  by  a  stone  thrown  from  the 
street  into  the  car  bv  a  strike  sympathizer 
60  L.  R.  A. 


in  no  way  under  the  control  or  direction  of 
the  company.     (Minn.)  601. 

The  construction  of  a  freight  platform  so 
near  a  railroad  track  that  the  elbow  of  a 
passenger  may  come  in  contact  with  freight 
on  the  platform  as  the  passenger  is  seated 
inside  of  a  passing  car,  with  his  elbow  rest- 
ing on  the  sill  of  one  of  the  windows  of  the 
car,  and  protruding  but  slightly,  is  held  to 
be  gross  negligence  on  the  part  of  the  rail- 
road company,  rendering  it  responsible  in 
damages  to  a  passenger  injured  therebv. 
(La.)  727. 

Wrongful  arrest  of  passenger. 

A  railroad  company  is  held  not  to  be 
liable  to  a  passenger  illegally  arrested  by 
ojlicers  of  the  law  under  color  of  their  oflBce, 
for  failure  to  interfere  and  prevent  the 
arrest,  or  for  stopping  the  train  to  allow 
the  oflicers  to  remove  their  prisoner  there- 
from.    (Ga.)  713. 

Injury  to  guest. 

The  proprietors  of  a  saloon  are  held  to  be 
liable  for  an  injury  to  a  guest  therein, 
caused  by  a  third  person  pouring  over  his 
feet,  while  he  was  asleep,  alcohol  procured 
from  the  bartender,  and  setting  fire  to  the 
same.     (Minn.)   783. 

Injury  to  servant. 

The  proximate  cause  of  the  death  of  an 
employee  mortally  burned  in  the  employer's 
burning  building,  which  he  had  entered  to 
telephone  an  alarm  of  fire  after  he  had 
failed  to  give  an  alarm  elsewhere,  as  he  bad 
left  the  building  to  do,  is  held  not  to  be  the 
employer's  negligence  in  constructing  and 
maintaining  the  building  so  as  to  be  likely 
to  burn,  but  the  employee's  act  in  re-enter- 
ing the  building  after  he  had  reached  a  place 
of  safety.     (Tenn.)   459. 

The  negligence  of  a  bridge  foreman,  whose 
duty  it  is  to  see  that  the  bridge  is  free  from 
obstructions  on  the  approach  of  trains,  in 
failing  to  see  a  maul  left  by  a  workman  in 
such  a  way  as  to  tnterfere  with  the  passage 
of  the  train,  and  not  that  of  the  workman 
in  so  leaving  it,  is  held  to  be  the  proximate 
cause  of  an  injury  to  a  member  of  the  bridge 
gang  who  is  struck  by  the  maul  as  it  is 
hurled  from  the  track  by  the  train.  (C.  C. 
App.  oth  C.)  402. 

One  whose  duty  it  is  to  do  the  blacksmith 
work  necessary  upon  the  implements  used 
in  the  construction  of  a  manufacturing 
plant  is  held  to  be,  in  making  a  link  for  the 
chain  used  to  hold  in  position  the  box  of  a 
dump  car,  a  fellow  servant  of  one  engaged 
in  operating  the  car,  so  that  the  common 


employer  ia  not  liable  for  injurj-  to  the  lat 
ter  through  insufficiency  of  the  link  made 
by  the  former.     (Pa.)  453. 

Omission  to  block  a  guard  rail  is  held 
not  to  render  a  railroad  company  liable  for 
injury  to  a  servant  whose  foot  is  caught 
between  the  rails  while  he  is  attempting  to 
uncouple  cars,  where  the  evidence  shows  that 
there  are  wide  differences  of  opinion  between 
railroad  companies  with  respect  to  the  rela- 
tive safety  to  their  servants  and  the  public 
of  the  blocked  and  unblocked  guard  rails. 
(Xeb.)   443. 

A  servant  undertaking  to  clean  a  drain 
filled  with  decaying  animal  matter  is  held 
not  to  assume  the  risk  of  injuries  from  dan- 
gerous gases  of  which  he  has  no  knowledge, 
the  effect  of  which  it  requires  special  scien- 
tiiic  knowledge  to  measure  and  determine, 
altliough  he  knows  the  character  of  the  con- 
tents of  the  drain,  and  that  it  emits  offen- 
sive odors.     (R.  I.)  629. 

yegligence  of  servant. 

Negligence  committed  by  a  servant  in  the 
course  of  his  employment,  although  he  acts 
without  the  knowledge,  or  contrary  to  the 
known  wishes  of  his  master,  is  held  to  ren- 
der the  master  liable.     (Neb.)   313. 

A  railroad  company  is  held  to  be  liable 
for  the  act  of  its  engineer,  in  whose  custody 
it  has  placed  signal  torpedoes,  in  placing 
one  on  the  track,  in  dangerous  proximity  to 
bystanders,  and  moving  the  engine  over  it 
for  his  own  amusement,  in  consequence  of 
which  one  of  the  bystanders  is  injured. 
(Wis.)    158. 

LiheL 

The  publication,  after  due  investigation, 
by  a  railroad  company,  that  the  reason  for 
discharging  an  employee  was  that  he  had 
made  statements  which  had  been  proved  to 
be  untrue,  to  the  effect  that  one  officer  of 
the  company  had  cast  reflections  upon  the 
female  ancestry  of  another  officer,  is  held 
to  be  privileged,  and  not  to  be  sufficient  to 
sustain  an  action  for  libel  unless  it  was  in- 
spired by  malice.     (Va.)  472. 

Words  spoken  by  a  witness  in  a  judicial 
proceeding  concerning  a  stranger  to  the  suit, 
which  are  pertinent  to  the  issues  involved, 
and  fairly  responsive  to  questions  pro- 
pounded to  him,  are  held  to  be  absolutely 
privileged  notwithstanding  actual  malice. 
(Tenn.)   139. 

"Suiaance, 

The  storage  of  gunpowder  by  a  fuse  man- 
ufacturer in  quantities  necessary  for  his 
business,  which  is  located  in  a  proper  place 
and  is  conducted  with  the  utmost  care,  is 
held  not  to  be  a  nuisance  per  se,  so  as  to 
render  him  liable  for  injuries  caused  to 
neighboring  property  by  the  malicious  ex- 
plosion of  the  magazine  by  an  employee. 
(Cal.)  377. 

Fright, 

Physical  injury  or  disease  resulting  from 
fright  or  nervous  shock  caused  by  negligent 
acts,  where  such  result  might  with  reason- 
able certainty  have  been  anticipated,  or  the 
negligence  was  gross,  is  held  to  give  a  right 
of  action  for  damages.     (N.  C.)  617. 

Fright,  though  resulting  in  physical  in- 
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jury,  is  held  to  give  no  right  to  recovery  of 
damages,  in  the  absence  of  contemporaneous 
injury  to  the  plaintiff,  unless  the  fright  is 
the  proximate  result  of  a  legal  wrong 
against  the  plaintiff  bv  the  defendant. 
(Minn.)  403. 

Malicious  disbarment. 
A  judge  of  a  court  of  record,  is  held  not 
to  be  subject  to  a  private  action  for  oppres- 
sively, maliciously,  and  corruptly  entering 
a  decree  disbarring  an  attorney.  (Tenn.) 
791. 

Mail  crane;  frightening  horse. 

Erecting  in  or  beside  a  highway  a  crane 
for  delivering  mail  to  passing  trains,  which, 
when  the  mail  bag  is  strung  upon  it,  is  cal- 
culated to  frighten  horses  of  ordinary  gen- 
tleness, is  held  to  be  negligence  which  will 
render  the  railroad  company  liable  to  one 
who  is  injured  by  the  frightening  of  his 
horse  thereby,  although  the  bag  is  actually 
placed  in  position  by  government  employees. 
(Ala.)  269.     . 

Defect  in  sidewalk. 

The  purchaser  of  a  lot  at  sheriff's  sale, 
who  has  not  obtained  any  possession  or  con- 
trol of  the  premises  except  such  as  arises 
constructively  from  the  delivery  and  record- 
ing of  the  sheriff's  deed,  is  held  not  to  be 
responsible  to  the  city,  which  has  paid  a 
judgment  for  injuries  received  by  one  fall- 
ing into  a  negligently  constructed  coal  hole 
in  front  of  such  lot  three  weeks  after  the 
issuance  of  the  sheriff's  deed,  and  while  the 
former  owner  is  still  in  possession.  (Neb.) 
923. 

Injury  to  trees. 

A  telephone  company  which  removes,  de- 
stroys, or  injures  trees  planted  by  an  abut- 
ting owner  along  the  street  adjacent  to  his 
property  under  the  terms  of  a  city  ordi- 
nance, in  erecting  poles  and  wires  under  its 
franchise,  is  held  to  be  liable  for  the  result- 
ing damage,  though  no  unnecessary  injury 
is  inflicted.     (Neb.)  426. 

Charivari. 

One  participating  in  a  charivari  of  a  wed- 
ding party  is  held  to  have  no  right  to  re- 
cover for  injuries  inflicted  by  the  negligent 
discharge  of  a  pistol  by  a  eoparticipnnt, 
where  the  statute  imposes  a  fine  upon  who- 
ever disturbs  the  peace  of  a  family  or  neigh- 
borhood by  loud  and  unusual  noises,  or  dis- 
turbs any  assembly  of  people  met  for  a 
lawful  purpose.     (111.)  286. 

Injury  to  tenanfs  family  or  property. 

Mere  failure  of  a  landlord  to  comply  with 
his  agreement  to  make  repairs  on  the  leased 
premises  is  held  not  to  render  him  liable  for 
personal  injuries  suffered  by  a  member  of 
the  tenant's  family  because  of  want  of  re- 
pair.    (Md.)   580. 

A  landlord  is  held  not  to  be  relieved  from 
liability  for  injury  to  tenants  of  a  lower 
floor  by  the  freezing  and  bursting  of  an 
automatic  fire  extinguisher  in  the  portion  of 
the  building  retained  by  him,  by  the  fact 
that  he  has  employed  an  independent  con- 
tractor to  keep  the  building  heated.  (N. 
H.)    116. 
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VII.  Pbofebtt    Rights;    Wills;    Liens;  Deeds. 


The  news  of  market  quotations  and  sport- 
ing items,  gathered  and  furnished  hy  a  tel- 
egraph company  to  its  patrons  by  means  of 
tickers,  is  held  to  be  property  which  will  be 
protected  by  equity  against  appropriation 
by  rival  companies  who  intend  to  furnish  it 
to  their  patrons  in  competition  with  com- 
plainant, to  the  injury  or  destruction  of  the 
service.     (C.  C.  A.  7th  C.)  805. 

Facts  with  reference  to  contemplated 
buildings  or  improvements,  which  have  been 
ascertained  promptly  by  effort  and  expense, 
and  compiled  and  put  in  form  for  the  use 
of  contractors,  having  a  commercial  value 
so  long  as  they  are  not  generally  known,  are 
held  to  be  property,  and  entitled  to  protec- 
tion as  such.  (Mass.)  810. 
Waters. 

Appropriation  of  considerable  quantities 
of  water  in  seasoius  when  that  may  be  done 
without  sensible  injury  to  lower  owners  is 
held  not  to  give  a  prescriptive  right  to 
divert  the  whole  stream  in  dry  seasons. 
(Neb.)  910. 

The  right  to  the  use  of  water,  when  ac- 
quired by  appropriation,  is  held  to  be,  in 
its  nature,  a  property  right,  and  to  become 
a  superior  and  better  title  to  the  use  and 
enjoyment  of  such  water  than  that  of  a 
riparian  proprietor  whose  right  attaches 
subsequently.  (Neb.)  880. 
Corpse. 

The  right  to  the  custody  and  to  decide 
upon  the  place  of  burial  of  the  body  of  a 
deceased  unmarried  person  is  held  to  reside 
ordinarily  in  his  next  of  kin;  and  it  is  held 
that  the  courts  will  not  treat  this  right  as 
having  been  waived  or  relinquished,  except 
upon  clear  and  satisfactory  evidence  of  con- 
duct indicative  of  a  free  and  voluntary  in- 
tent and  purpose  to  that  end.  (Neb.)  440. 
Entry  for  condition  "broken. 

A  right  of  entry  for  condition  broken  ii» 
held  to  be  transferable  after  breach,  inde- 
pendent of  statute,  as  the  English  law 
against  maintenance,  which  forbade  such  a 
transfer,  is  not  in  force  in  New  Jersey.  ( N. 
J.  Err.  &  App.)  760. 

Wills. 

Under  a  will  by  which  a  testator  devises 
all  his  property  to  his  w^idow  during  her 
life,  with  a  provision  that  at  her  death  his 


whole  estate  shall  be  eaually  divided  be- 
tween his  children,  and  that  the  effects  go- 
ing into  the  hands  of  his  daughters  shall  not 
be  subject  to  the  control  of  any  huaband, 
but  shall  belong  to  his  '^said  daughters  and 
their  children;''  and  that,  in  case  any  of 
the  children  die  without  leaving  issue,  their 
part  of  the  estate  shall  be  equally  divided 
between  his  other  children,  to  be  controlled 
in  the  same  way, — it  is  held  that  the  chil- 
dren of  a  daughter  of  the  testator  who,  with 
such  daughter,  survive  the  life  tenant,  are 
entitled  to  share  in  common  with  their 
mother  in  the  semainder  interest  which  on 
the  death  of  the  testator  vested  in  their 
mother,  subject  to  open  and  let  in  any  chil- 
dren subsequently  bom  and  living  at  the 
death  of  the  life  tenant;  and  their  rights 
are  held  not  to  be  affected  by  a  deed  of  all 
her  interests  in  certain  realty  belonging:  to 
the  testator  at  his  death,  executed  by  their 
mother  during  the  existence  of  the  life  ten- 
ancy.    (Ga.)   274. 

Mechanic* s  lien. 

Consent  to  the  erection  of  buildings  cm 
the  land  within  the  meaning  of  the  mechan- 
ics' lien  law,  so  as  to  make  the  property 
liable  for  liens  after  the  contract  has  been 
forfeited  and  the  vendor  has  resumed  pos- 
session, is  held  not  to  be  shown  by  a  clause 
in  an  executory  land  contract  "that  the 
vendee  shall  have  a  right  to  immediate  pos- 
session" for  the  purpose  of  erecting  build- 
ings.    (N.  Y.)  316. 

Deeds. 

A  deed  by  one  to  whom  an  undivided  in- 
terest in  certain  land  is  conveyed,  of  all  the 
^^surface"  of  such  land,  retaining  the  right 
to  maintain  on  the  land  such  openings  as 
may  be  necessary  for  ventilation,  drainage, 
and  taking  out  of  coal,  without  liability  for 
injuries  to  the  surface  by  reason  of  mining 
such  coal,  and  the  right  to  remove  the  same, 
given  to  the  owner  of  the  other  half  interest 
in  such  land,  who  had  previously  conveyed 
to  the  grantor  all  the  coal  in,  on,  or  under- 
lying his  undivided  half  of  such  land,  with 
the  right  to  make  and  maintain  openings 
for  ventilation  and  taking  out  of  the  coal, 
is  held  to  convey  to  the  grantee  the  surface 
only,  and  not  to  pass  the  grantor's  right  to 
oil  and  gas  in  and  under  such  land.  (W. 
Va.)   795. 


VIII.  Civil  Remedies. 


Oarnishment. 
Violation  of  a  state  statute  in  sending  a 
claim  out  of  the  state  for  the  purpose  of 
garnishment  is  held  not  to  deprive  the  gar- 
nishee of  the  protection  of  the  foreign  judg- 
ment, under  which  he  pays  the  claim,  from 
liability  to  pay  the  debt  a  second  time  to 
his  creditor  within  the  state,  if  he  has  dis- 
closed all  defenses  within  his  knowledge  to 
the  foreign  court,  and  notified  the  debtor  of 
60  L.  R.  A. 


the  proceedings,  notwithstanding  which  the 
foreign  court,  which  has  jurisdiction  over 
the  parties  and  the  res^  compelled  him  to 
pay  the  claim.     (Ind.)  396. 

A  writ  of  garnishment  against  a  county 
is  held  not  to  be  authorized  by  a  statute  giv- 
ing a  right  to  a  writ  of  garnishment  to  any 
person  bringing  a  suit  in  any  court  of  a 
,  state  against  any  person,  natural  or  corpo- 
1  rate,  and  providing  that  officers,  agents,  and 


Resume  op 
(CniMiNAL  Law 
employees  of  companies  or  corporations  shall 
be,  as  regards  such  companies  or  corpora- 
tions, third  persons,  and  as  such  subject  to 
garnishment  after  judgment  against  the  com- 
panies or  corporation.  (Fla.)  549. 
Evidence. 

The  mere  fact  that  the  verdict  of  a  coro- 
ner's jury  must  be  returned  to  and  filed 
with  the  clerk  of  a  court  of  record  in  a  state 
where  the  coroner  has  no  judicial  functions 
is  held  not  to  make  it  judicial  in  character, 
so  as  to  entitle  it  to  admission,  in  an  action 
at  law,  as  evidence  of  the  facts  found  by 
him.     (Or.)  620. 

Assault. 

In  a  civil  action  for  assault  and  battery 
it  is  held  that  opprobrious  words  and  abu- 
sive language  cannot  be  considered  by  the 
jury  in  justification  of  the  assault,  but  only 
in  mitigation  of  damages,  under  a  statute 
providing  that,  on  the  trial  of  the  indict- 
ment for  assault,  defendant  may  give  in  ev- 
idence any  opprobrious  words  or  abusive 
language  used  by  the  person  assaulted,  and 
the  jury  shall  determine  whether  they 
amount  to  a  justification.  (Ga.)  559. 
Cloud  on  title. 

To  enable  a  reversioner  to  maintain  a  suit 
in  equity  to  remove  the  cloud  from  his  title, 
where  the  lessee,  after  having  covenanted 
to  pay  the  taxes,  neglects  to  do  so,  and  ac- 
quires title  to  the  property  at  a  tax  sale,  it 
is  held  that  possession  is  not  necessary. 
(Md.)   729. 

Writ  and  process. 

A  member  of  the  legislature  is  held  to  be 
subject,  in  a  proper  case,  to  be  served  with 
summons  while  at  the  seat  of  government 
ioT  the  purpose  of  attending  the  legislative 
session.     (Neb.)  609. 

Ejectment. 

Possessory  rights  only  are  held  not  to  be 
sufficient  to  sustain  an  action  of  ejectment 
without  showing  the  legal  title.  (Conn.) 
706. 

Injunction. 

An  injunction  against  a  husband  in  a  suit 
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which  does  not  seek  the  dissolution  of  tho 
marriage,  to  restrain  him  from  further  in- 
terference with  his  wife's  separate  estate,  is 
held  to  be  properly  granted,  notwithstand- 
ing the  statute  gives  him  the  sole  manage- 
ment of  her  estate  during  marriage,  where 
he  refuses  to  support  her,  and  so  diverts  the 
income  of  her  property  as  to  deprive  her  of 
the  benefit  which  the  law  entitles  her  to  re- 
ceive therefrom  through  his  management. 
(Tex.)  941. 

The  draining,  collecting,  and  diverting  by 
a  land  owner  of  percolating  waters  on  his 
premises  for  the  sole  purpose  of  wasting 
them  is  held  to  be  properly  enjoined,  where 
such  acts  will  destroy  or  materially  injure 
the  spring  of  a  water  company  which  makes 
use  of  the  water  thereof  for  supplying  the 
people  of  a  municipality  with  water  for  do- 
mestic use.  (Minn.)  875. 
Damages. 

The  measure  of  damages  for  wrongfully 
disconnecting  a  telephone  because  of  a  mis- 
take as  to  the  payment  of  rent  is  held  to  be 
the  amount  whicK  will  compensate  the  pa- 
tron for  the  injuries  caused  by  the  breach 
of  contract.     (Ky.)  849. 

Joinder  of  parties. 

The  joinder  of  master  and  servant  as  de- 
fendants in  an  action  for  injuries  to  an- 
other servant  caused  by  the  act  of  the  de- 
fendant servant  for  which  the  master  is 
responsible,  is  held  to  be  proper.  (Wash.) 
049. 

Conclusiveness  of  judgment. 

A  judgment  in  a  suit  between  the  owner 
of  property  abutting  on  a  highway  and  the 
municipality  to  establish  the  boundary  of 
the  highway  is  held  not  to  be  conclusive  on 
the  owner  of  property  located  on  the  oppo- 
site side  of  the  street,  who  is  not  made  a 
party  to  the  suit,  and  whose  access  to  and 
from  his  property  will  be  interfered  with 
if  the  boundary  so  established  prevails. 
(Iowa)  720. 


IX.  Criminal  Law  and  Practice. 


Murder. 

A  master  who  whips  a  servant  so  that  he 
dies  is  held  to  be  guilty  of  murder,  although 
he  has  a  right  to  inflict  the  punishment,  and 
the  instrument  is  proper,  if  the  punishment 
is  so  prolonged  and  barbarous  as  to  indicate 
malice.     (S.  C.)  801. 

Extradition. 

A  person  who  was  not  corporeally  present 
in  the  demanding  state  at  tne  time  of  the 
commission  of  a  crime  with  which  he  is 
charged  is  held  not  to  be  a  fugitive  from 
justice  in  another  state  within  the  meaning 
of  the  United  States  Constitution,  requiring 
the  delivery  up  of  fugitives  from  justice  for 
punishment.  (N.  Y.)  774. 
Lottery. 

A  scheme  whereby  a  common  fund  is  to  be 
60  L.  R.  A. 


produced    by  the    c6ntributions    of  various 
parties,  and  afterwards  distributed  among 
the  parties  contributing  thereto,  and  a  val- 
uable preference  or  privilege  in  the  distri 
bution    thereof    is    made    to    depend    upon 
chance,  is  held  to  be  a  lottery.     ( Neb. )  448. 
Larceny  of  fish. 
The  taking  with  felonious  intent  of  fish 
which  are  inclosed  in  a  net,  or  in  any  other 
inclosed    place   which   is   private    property, 
'  from  which  they  may  be  taken  at  any  time 
at  the  pleasure  of  the  owner  of  the  net  or 
inclosure,    is    held    to    constitute    larceny. 
(Ohio)  481. 

Separation  of  jurors. 
The  mere  separation  of  jurors  impaneled 
to  try  a  capital   case,   from  their   fellows, 
without   the   attendance   of   an   officer,   al- 
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though  an  irregularity,  is  held  not  to  be  a 
sufficient  cause  for  setting  aside  the  verdict, 
if  the  court  is  satisfied  that  the  prisoner  has 
not  sustained  any  injury  from  such  separa- 
tion.     (Fla.)    547. 

Reading  testimony  of  dead  icitneas. 

Reading  on  a  second  trial  of  a  criminal 

case  testimony  of  a  witness  who  died  after 

the  first  trial,  at  which  accused  was  present 

and  represented    by  -counsel,  who  was  ac- 
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and  secure  a  retrial  of  the  accused,  because 
of  his  inability  within  the  statutory  limii 
of  time  to  prepare  a  record  on  appeal  show- 
ing the  errors  of  which  complaint  was  made. 
(Kan.)  572. 

Remarks  of  prosecutor. 

The  conduct  of  the  assistant   prosecutor 

on  a  trial   for  rape,  repeatedly  asking  the 

son  of  the  accused,  on  cross-examination,  if 

he  had  not  stated  to  a  specified  person  that 


corded    the    right    of    cross-examination,    is  ]  he  suspected  his  father  of  having  committed 


held  not  to  infringe  the  right  of  the  accused 
to  be  confronted  with  the  witnesses  against 
him,  in  the  presence  of  the  court.  (X.  Y.) 
318. 


Coram  nobis. 
The  writ  of  error  coram  nobis  is  held  not 
to  lie  to  vacate  a  judgment  of  conviction  '  held  to  be  ground  for  reversal, 
60  L.  R.  A. 


a  similar  offense  with  other  girls,  and  that 
such  conduct  on  the  part  of  the  accused 
caused  the  death  of  the  witness's  mother, 
and  that,  if  at  such  conversation  the  wit- 
ness did  not  cry  out,  and  say,  "I  cannot  go 
against  niv  father  even  if  he  is  guiltv." — is 
"  '  '   '  '       (Id.)  TIG. 
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c.  Constituents  of  the  same  class 

1.  Justifiable  discrimination       848 

2.  Improper  discrimination  849 
Exposition  and  interpretation 

a.  Constitutions  851 

b.  Statutes 

1.  Consistent  laws  852 

2.  Inconsistent  laws  859 
8.  Retaliation  laws                       861 

The  conflict  in  Wisconsin  861 

Commutations  and  ezemptloni  808 

Double  taxation  866 

Assessments  at  full  yalue  when  yal- 
uations  generally  are  less  868 

60  L.  R.  A. 


X. 


XI. 
XIL 
XIII. 
XIV. 


XV.  Different  methods  of  assessment  and 

procedure  Z72 

XVI.  Miscellaneous  374 

XVII.  Conclusion  375 

Taxation  of  municipal  waterworks  85(K 

Teleyraplia. 

Taxation  of;  effect  of  commerce  elanse 
of  Federal  Constitution  687 

Of  irregularities  in  assessment  for  sewer  24^ 
"Waters. 

Procedure  for  establishment    of    drains 

and  sewers  161 

Right  to  fish  481 


GENERAL  INDEX 

TO 

OPnaONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precedes  this.) 


ABATEMENT. 

Of  Nuisance,  see  Nuisances,  3. 

ABUTTING  OWNERS. 

See  Highways,  Notes  and  Briefs. 

ACTION  OR  SUIT. 

By  Married  Woman  against  Husband^ 

see  Husband  and  Wife,  6. 
Mother's  Right  of  Action  for  Injury  to 

Child,  see  Parent  and  Child,  2. 
Removal  of  Action  after  Dismissal  as 

to  One  Defendant,  see  Removal  of 

Causes. 
Right     of,     for     Causing     Death,     see 

Death. 

1.  A  plaintiff  must  recover  on  the 
strength  of  his  own  case  instead  of  the 
weakness  of  the  defendant's  case,  as  it  is 
his  right,  instead  of  the  defendant's  wrong- 
doing, that  is  the  basis  of  recovery.  Home 
F.  Ins.  Co.  v.  Barber  (Neb.)  927 

2.  The  motive  which  induces  a  person  to 
bring  an  action  is  immaterial,  if  he  has  a 
legal  right  to  the  remedy  he  is  seeking. 
Hamilton,  G.  &.  C.  Traction  Co.  v.  Parrish 
(Ohio)  631 

3.  The  only  remedy  of  a  landowner  whose 
land  is  injured  by  water  accumulated  along 
a  railroad  right  of  way  is  an  action  at  law 
for  damages,  and  the  legislature  cannot 
give  him  a  right  to  have  the  water  drained 
oft*  by  the  public  authorities  at  the  expense 
of  the  railroad  company.  Chicago  &  E.  R. 
Co.  V.  Keith  (Ohio)  625 
"Wl&o  may  maintain. 

4.  An  infant  named  for  the  promisor  is 
in  such  privity  to  his  father  as  to  be  en- 
titled to  enforce  a  promise  made  to  the  lat- 
ter to  convey  land  to  the  child  in  considera- 
tion of  such  naming.  Daily  v.  Minnick 
aowa)  840 

5.  One  who  has  given  a  deed  of  trust  on 
property  to  secure  a  debt  may  maintain  an 
action  for  an  injury  to  it,  if  the  security  is 
ample  for  the  debt,  so  that  the  loss  from 
the  injury  will  fall  on  him.  Watkins  v. 
Kaolin  Mfg.  Co.  (N.  C.)  617 

6.  An  action  under  Ga.  Civ.  Code,  §§  2317, 
2318,  against  a  carrier  for  failure  to  trace 
and  give  information  as  to  the  time,  place, 
60  L.  R.  A. 


and  manner  of  loss  or  injury  to  goods  ship- 
ped over  a  connecting  line  to  which  such 
goods  had  been  delivered  by  the  carrier  in 
good  condition,  is  properly  brought  in  the 
name  of  the  shipper,  although  he  was  not 
the  owner  of  the  goods.  Central  of  Ga.  R. 
Co.  v.  Murphey   (Ga,)  817 

7.  A  traveling  salesman  who  is  respon- 
sible to  his  employer  for  the  loss  or  damage 
to  samples  in  his  possession  has  such  an  in- 
terest in  them  that,  in  case  they  are  checked 
as  baggage  by  a  railroad  company,  and  in- 
jured in  transportation,  he  may  maintain 
an  action  to  recover  for  the  injury.  Illinois 
C.  R.  Co.  v.  Matthews  (Ky.)  846 

8.  A  municipal  corporation  may,  for  the 
protection  of  the  citizens,  maintain  an  ac- 
tion to  enjoin  a  gas  company  from  violating 
its  contract  as  to  the  maximum  rate  to  be 
charged  for  gas  in  consideration  of  receiv- 
ing permission  to  place  mains  in  the  streets, 
although  the  municipality  itself  is  not  a 
consumer,  and  its  rights  in  its  municipal 
capacity  are  therefore  not  affected.  Mun- 
cie  Natural  Gas  Co.  v.  Munde  (Ind.)     822 

9.  A  municipal  corporation  which  has 
made  a  contract  with  a  gas  company  laying 
pipes  in  its  streets  as  to  the  maximum 
rates  to  be  charged  may  maintain  an  action 
to  enforce  the  contract  as  a  trustee  of  an 
express  trust,  under  a  statute  allowing  ac- 
tion by  such  trustees,  and  providing  that 
the  term  "trustee"  shall  be  construed  to 
include  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of 
another.  Id. 
Joinder  of  parties. 

10.  Master  and  servant  may  be  joined  as 
defendants  in  an  action  for  injuries  to  an- 
other servant  caused  by  the  act  of  the  one 
made  defendant,  for  which  the  master  is  re- 
sponsible. Howe  V.  Northern  Pacific  R.  Co. 
(Wash.)  949 
Intervention. 

11.  The  scate  cannot  intervene  in  a  pro- 
ceeding to  condemn  for  reser\'oir  purposes 
land  claimed  by  a  railroad  company,  for  the 
purpose  of  obtaining  a  forfeiture  of  the  lat- 
ter'e  rights,  where  it  has  no  claim  to  the 
property  in  controversy,  and  no  interest  in 
the  subject-matter  of  the  dispute,  and  the 
result  of  the  intervention  will  be  to  change 
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the  entire  character  of  the  action.  Denver 
Power  &  Irrig.  Co.  v.  Colorado  &  S.  R,  Co. 
(Colo.)  383 

Notes  axd  Briefs. 

Action:  election  of  remedies;  ex  con- 
tractu or  ex  delicto,  117 

Right  of  equitable  owner  to  sue  for  injury 
to  property.  017 

By  third  person  on  bond  for  payment  of 
contractor's  claim.  815 

Prosecuting  in  name  of  real  party  in  in- 
terest. 822 

ADDITIONAIi  SERVITUDE. 

See  Emine:jjt  Domain,  17. 

AFFIDAVIT. 

On  Attachment,  see  Bankruptcy,  3. 
Controverting    Garnishee's     Denial    of 

Possession    of    Debtor's    Property, 

see  Gajinisument,  4. 

AFTER-ACQUIRED  PROPERTY. 

Mortgage  on,  see  Mobtoaoe,  3,  4;  No- 
tice, 2. 

AFTER-BORN  CHILDREN. 

Right  to  Share  in  Benefits  of  Insurance 
Policy,  see  Insurance,  12. 

Notes  and  Briefs. 

Right  to  share  in  policy  of  insurance  for 
benefit  of  "children"  of  insured.  615 

ALIENS. 

Right  to  Recover  for  Death  of  Relative, 
see  Death,  1. 

Notes  and  Briefs. 
Right  to  recover  for  causing  intestate's 
death.    •  580 

AMENDMENT. 

Of  Pleading,  gee  Pleading,  3,  4. 
Of  Statutes,  see  Statutes,  7,  8. 

ANIMALS. 

As  Subject  of  Larceny,  see  Larceny,  i. 

ANTI-TRUST  LAW. 

See  Conspiracy. 

APPEAL  AND  ERROR. 

Filing  New  Opinion,  see  Constitu- 
tional Law,  8. 

Necessity  of  Provision  for,  in  Drainage 
Proceedings,  see  Drains  and  Sew- 
ers, 1. 

Writ  of  Error  Coram  Nobis,  see  Coram 
Nobis. 

Appellate  Jnrisdiotion. 

1.  No  appeal  lies  from  an  order  granting 
a  motion  for  judgment  notwithstanding  the 
verdict.  Sanderson  v.  Northern  P.  R.  Co. 
(Minn.)  403 

2.  A  denial  of  the  right  to  take  property 
by  right  of  eminent  domain  upon  the  issues 
made  by  the  pleadings  after  hearing  testi- 
mony introduced  upon  motion  for  the  ap- 
pointment of  commissioners,  and  motion  to 
60  L.  R.  A. 


dismiss,  is  a  final  judgment,  which  m&y  be 
reviewed  by  the  appellate  court.  Denver 
Power  &  Irrig.  Co.  v.  Colorado  &  S.  R.  Co. 
(Colo.)  3S3 

Record. 

3.  A  motion  to  modify  the  decree  cinnoc 
be  considered  on  appeal,  where  it  was  not 
made  a  part  of  the  record.  Muncie  Natural 
Gas  Co.  v.  Muncie  (Ind.)  82i 

4.  An  object^ion  to  a  bill  of  exceptions  on 
the  ground  that  part  of  the  evidence  is 
omitted  therefrom  is  imtenable,  where  the 
evidence  referred  to  consists  of  ponderous 
articles  which  do  not  admit  of  physical  at- 
tachment to  the  record,  and  these  are  all 
referred  to  in  the  written  portion  of  the  bill 
of  exceptions,  and  articles  answering  to  sudi 
reference  were  filed  with  the  record  ia  the 

I  case  and  produced  at  the  hearing  on  appeal. 

bearing  the  marks  of  identification  of  tho 
'  official  reporter  of  the  trial  court.  O'Neill 
j  V,  Chicago,  R.  I.  &  P.  R.  Co.   (Neb.)      443 

Hearing  and  determination  Kenerally. 

5.  Words  used  by  the  court  in  instruct- 
ing the  jury  must,  in  determining  whether 
or  not  they  were  erroneous,  be  construed  in 
the  sense  in  which  they  were  used.  Cox  v. 
Royal  Tribe  of  Joseph  (Or.)  62i' 

0.  That  instructions  requested  by  the  de 
feated  party,  embodying  correct  principle^ 
of  law,  were  g^ven  to  the  juiy,  will  not  pre^ 
vent  a  reversal  if  contradictory  and  errone 
ous  instructions  were  given  for  his  adver- 
sary.   Gilmore  v.  Fuller   (111.)  '2S*j 

7.  The  reasonableness  of  an  ordinance 
limiting  the  speed  of  trains  within  munici- 
pal limits,  passed  under  general  statutory 
authority,  which  merely  prescribes  the  mini- 
mum  rate,  without  prescribing  the  details 
of  the  regulation,  is  subject  to  review  bv 
the  courts.  Chicago  &  A.  R.  Co.  v.  Carlin- 
villc  (111.)  391 
Presnn&ptions. 

8.  The  improper  separation  of  juror- 
during  the  trial  of  a  capital  case  is  pre- 
sumed, if  the  prisoner  is  convicted,  to  have 
been  prejudicial  to  him;  and  the  burden  of 
proof  is  upon  the  prosecution  to  show  that 
the  prisoner  has  suffered  no  injury  therebv. 
Gamble  v.  State   (Fla.)  547 

9.  A  third  extension  of  time  to  file  state- 
ment of  evidence  on  a  motion  for  new  trial 
will  be  presumed  to  be  within  the  time  of  a 
former  extension,  where  it  was  duly  allowed 
by  the  trial  judge,  and  the  statute  requires 
extensions  to  be  within  the  time  of  former 
ones,  although  the  second  one  is  not  on  lile. 
Crafts  V.  Carr  (R.  I.)  125 
Review  of  IJndtnK  or  verdict. 

10.  Whether  or  not  the  construction  of  a 
granite  curb  in  place  of  an  old  one  of  blue- 
stone  is  new  work  or  the  repair  of  old  work 
is  a  question  of  fact,  upon  which  the  de- 
termination of  the  trial  court  is  not  renew- 
able on  appeal.  People  ex  rel.  North  t. 
Featherstonhaugh  (N.  Y.)  76S 

11.  A  decision  of  the  trial  court  on  con- 
flicting evidence  as  to  the  misconduct  of 
counsel  will  not  be  disturbed  on  error.  Ger- 
man Ins.  Co.  v.  Shader  (Xeb.)  91S 
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12.  That  the  verdict  is  against  the  clear 
weight  of  evidence  is  not  assignable  for 
error.  Bouvier  v.  Baltimore  &  N.  Y.  R.  Co. 
(N.  J.  Err.  &  App.)  750 

Questions  not  raised  below. 

13.  An  objection  to  the  declaration  in  an 
action  for  personal  injuries,  based  on  a 
formal  defect  in  that  it  did  not  set  forth 
any  duty  owing  from  defendant  to  plaintiff, 
cannot  be  raised  before  the  appellate  court 
in  the  first  instance.  Cox  v.  American  Agri. 
Chemical  Co.  (R.  I.)  629 
Prejndieial  error. 

14.  An  instruction  directing  the  jury  to 
do  substantial  justice  between  the  parties, 
although  not  to  be  commended,  is  not  pre- 
judicial error,  where  they  are  told  to  do  so 
by  finding  a  verdict  "solely  from  the  evi- 
dence in  the  case,  applying  the  law  as  given 
in  these  instructions."  German  Ins.  Co.  v. 
Shader  (Neb.)  918 

15.  That  the  personalty  was  erroneously 
directed  to  be  exhausted  before  the  real 
estate,  by  a  judgment  subjecting  to  pay- 
ment of  debts  of  the  assignor  property  as- 
signed in  fraud  of  the  rights  of  creditors, 
will  not  require  a  reversal  of  the  judgment 
if  the  entire  property  is  insufficient  to  sat- 
isfy the  creditors'  claims.  Oppenheimer  v. 
Collins  (Wis.)  406 

16.  Refusal  to  instruct  the  jury,  upon  a 
trial  for  violation  of  a  Sunday  law,  that 
the  burden  of  proof  is  on  the  state  to  show 
that  the  work  was  not  a  work  of  necessity 
or  charity  within  the  exception  of  the  stat- 
ute, is  error.     State  v.  McBee    (W.  Va.) 

038 

17.  Submission  to  the  jury  of  the  ques- 
tion whether  or  not  services  rendered  to  an 
infant  were  necessaries  is  not  available  as 
error  to  defendant,  who  is  sought  to  be  held 
liable  therefor,  where  the  jury  found  them 
to  be  necessaries,  and  the  court  would  have 
been  compelled  to  make  the  same  ruling  had 
it  undertaken  to  decide  the  question.  Crafts 
v.  Carr  (R.  1.)  128 

18.  The  conduct  of  the  assistant  prosecu- 
tor on  a  trial  for  rape  in  repeatedly  asking 
the  son  of  the  accused  on  cross-examina- 
tion if  he  had  not  stated  to  a  specified  per- 
son that  he  suspected  his  father  of  having 
committed  a  similar  offense  with  other  girls, 
one  of  whom  was  a  member  of  his  family, 
and  that  such  conduct  on  the  part  of  the  ac- 
cused caused  the  death  of  the  witness's 
mother,  and  that  if  at  such  conversation  the 
witness  did  not  cry  and  say  "I  cannot  go 
against  my  father,  even  if  he  is  guilty," 
is  ground  for  reversal.  State  v.  Irwin 
(Idaho)  716 

19.  The  moderate  use  of  intoxicants  by 
the  jurors  in  a  capital  case,  though  im- 
proper, will  not  require  the  reversal  of  a 
verdict  against  the  prisoner,  where  none  of 
the  jurors  became  intoxicated,  and  it  is 
clearly  shown  that  no  injury  resulted  there- 
from to  the  accused.    Gamble  v.  State  (Fla.) 

547 
J'ttdgment. 

20.  An  appellate  court  may  grant  a  new  I 
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trial  when  there  is  no  evidence  to  support 
the  verdict.  State  v.  Shaw  (S.  C.)  801 
Filing  new  opinion. 

21.  The  court  has  a  right  to  file  a  new 
and  fuller  opinion  containing  every  reason 
for  the  decision  that  was  included  in  the 
first  opinion  and  an  additional  reason  also, 
although  the  cause  has  been  remanded  to  a 
lower  court.  Adams  v.  Yazoo  &,  M.  V.  R. 
Co.  (Miss.)  33 

Notes  and  Briefs. 

Constitutional  right  of,  in  drainage  pro- 
ceedings. 171 

Appealability  of  order  for  judgment.    404 

Extent  of  review  in  habeas  corpus  case. 

776 

Bills  of  exceptions;  time  to  file  and  set- 
tle; reliance  by  appellant  on  official  stenog- 
rapher for  transcript;  unconstitutional  de- 
nial of  right  of  appeal;  appropriateness  of 
writ  of  error  coram  nobis  in  case  of.      573 

Reversal  for  misconduct  of  prosecuting 
attorney  or  his  assistant.  716 

APPORTIONMENT. 

Between  Insurance  Companies,  see  In- 
SUKANCE,  11. 

ARBITRATION. 

Provision  for,  in  Insurance  Policy,  see 
Insurance,  7. 

Validity  of  Agreement  for,  see  Con- 
tracts, 11. 

ARMORY. 

County's  Duty  to  Maintain  for  Militia, 
see  Militia,  1. 

Notes  and  Briefs. 

Erection  of,  as  county  purpose.  540 

ARREST. 

Of  Passenger,  see  Carriers,  3-6. 

Notes  and  Briefs. 
Duty  of  carrier  towards  passenger  arrest- 
ed on  train.  714 

ASSAULT  AND  BATTERY. 

As  Attempt  to  Rob,  see  Atteicpt,  1. 
Punitive  Damages  for,  see  Damages,  1. 
Sufficiency  of  Answer  in  Action  for,  see 

Pleading,  7,  8. 
Right  to  Open  and  Close  in  Action  for, 

see  Trial,  4. 
When  Verdict  Directed  for  Defendant 

in  Action  for,  see  Trial  14. 

Opprobrious  words  and  abusive  lan- 
pruage  cannot  be  considered  by  the  jury 
in  a  civil  action  for  assault  and  battery  in 
justification  thereof,  but  only  in  mitigation 
of  damages,  under  Ga.  Pen.  Code,  §  103,  pro- 
viding that  on  the  trial  of  an  indictment 
for  assault  or  assault  and  battery  defendant 
may  give  in  evidence  any  opprobrious  words 
or  abusive  language  used  by  the  person  as- 
saulted and  the  jury  shall  determine  wheth- 
er they  amount  to  a  justification,  since  this 
provision  is  not  applicable  to  civil  cases. 
Berkner  v.  Dannenberg  (Ga.)  559 
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Notes  and  Bbiefs. 

Assault:  epithets  or  menace  justifying; 
separate  damages  for  separate  batteries; 
rule  for  recovering  damages  for.  559 

ASSIGNMENT. 

Of  Right  of  Entry  for  Condition  Brok- 
en, see  Real  Property. 

Of  Stoclcholder's  Option  to  Set  Aside 
Voidable  Transactions,  see  Corpo- 
rations, 12. 

ASSOCIATIONS. 

See  Bknevolent  Societies;  Camp- 
Meeting  Association. 

Notes  and  Briefs. 

Expulsion  of  member;  sufficiency  of  no- 
tice; A'alidity  of  expulsion  on  Sunday.     627 

ASSUMPSIT. 

1.  Money  or  assets  of  a  corporation 
withdrawn  by  a  majority  stockholder  and 
converted  to  his  own  use,  the  transactions 
being  concealed  by  means  of  opportunities 
afTorded  him  as  an  officer  of  the  company 
until  a  change  in  management,  may  be  re- 
covered back  by  the  corporation,  although 
no  one  but  subsequent  stockholders  will  de- 
rive benefit  from  such  recovery.  Home  F. 
Ins.  Co.  v.  Barber   (Xeb.)  927 

if.  Payment  by  the  drawee  of  forged 
checks  made  payable  to  a  fictitious  person 
to  one  who  ciislietl  them  upon  an  indorse- 
ment purporting  to  be  that  of  the  payee, 
without  requiring  identification  of  the  one 
to  whom  payment  was  made,  will  not  pre- 
vent his  recovering  back  the  money  so  paid, 
where  he  was  ignorant  of  the  facts,  and  re- 
lied upon  the  indorsement  of  the  one  who 
cashed  the  checks ;  and  the  latter  will  not  be 
placed  in  a  worse  position  by  the  recovery 
than  he  would  have  been  had  the  checks  not 
been  paid.  Canadian  Bank  of  Commerce  v. 
Bingham   ( Wash. )  055 

ASSUMPTION  OF  RISK. 

.See  Master  and  Servant,  4,  5,.  Notes 
AND  Briefs. 

ATTACHMENT. 

Considering  Affidavit  for,  in  Determin- 
ing Whether  Action  Fraudulent, 
see  Bankruptcy,  3. 

ATTEMPT. 

Punishment  for,  see  Criminal  Laav. 

1.  An  assault  with  intent  to  commit  a 
robbery  may  be  prosecuted  as  an  attempt  to 
commit  robbery.     People  v.  Burns   (Cal.) 

270 

2.  The  offense  of  attempt  to  commit  rob- 
bery is  created  by  a  statute  providing  that 
every  person  who  attempts  to  commit  any 
crime,  but  fails,  is  punishable.     Id.  270 

Notes  and  Briefs. 

Attempt;    assault    to    commit    felony  as. 

271 
60  L.  R.  A. 


ATTORNEYS. 

Implied  Contract  by  Infant  to  Pay  for 
Services  by,  see  Contracts,  1. 

Validity  of  Agreement  to  Procure  Em- 
ployment of,  by  Third  Persons,  see 
Contracts,  14. 

Liability  of  Judge  for  Entering  of  De- 
cree Disbarring,  see  Courts,  5. 

Attorney's  Services  for  Infant  as  Neces- 
saries, see  Infants. 

Father's  Duty  to  Supply  Counsel  Fees 
for  Prosecuting  Action  for  Inde- 
cent Assault,  see  Pabext  and 
Child,  1. 

Notes  and  Bbiefs. 

Implied  promise  to  pay  for  services  ac- 
cepted. 129 

BAGGAGE. 

See  Carriers,  11-13. 

BANKRUPTCY. 

Collateral  Impeachment  of  Judgment, 
see  Judgment,  6. 

1.  Since  the  national  bankruptcy  law 
contains  no  provision  for  Involuntary  pro- 
ceedings against  persons  engaged  chiefly  in 
the  tillage  of  the  soil,  it  does  not  super- 
sede the  provision  of  the  state  law  author- 
izing such  proceedings.  Old  Town  Bank  v. 
McCormick  (Md.)  577 
DiaoharKe. 

Impeaching  Judgment  to  Prevent  Re- 
lease from,  by  Debtor's  Discharge 
in  Bankruptcy,  see  Judgment,  6. 

2.  No  fiduciary  relation  exists  between 
persons  negotiating  for  the  sale  and  pur- 
chase of  goods,  within  the  meaning  of  the 
section  of  the  bankruptcy  act  of  1898,  which 
prevents  a  release  from  affecting  drhis 
created  by  fraud  while  acting  in  any  fiduci- 
ary capacity,  so  as  to  prevent  the  rclea:?e 
from  being  operative  in  case  the  goods  were 
obtained  by  the  purchaser  through  fraud  and 
false  representations.  Goodman  v.  Herman 
(Mo.)  88o 

3.  An  aflidavit  for  attachment  in  an  ac- 
tion upon  an  account  for  goods  sold  and  de- 
livered cannot  be  looked  to  in  determining 
whether  or  not  the  action  was  for  fraud, 
so  that  a  discharge  in  bankruptcy  will  not 
release   liability  on   the   judgment    therein. 

Id. 

Notes  and  Briefs. 

Effect  of  bankruptcy  law  on  state  insol- 
vency law.  577 

BANKS. 

Recovery  by,  of  Forged  Chedc  Paid,  see 

Assumpsit,  2. 
Liability   of   Stockholder    in,    see    CoK- 

POKATIOXS,    15. 

Notes  and  BiUEars. 

Bank;  negligence  in  failing  to  detect  for- 
gery of  check ;  presumption  of  bank's  knowl- 
edge of  signature  of  depositors  and  cus- 
tomers. l>55 


Baubbrs— -Bills  and  Notes. 
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Taxation  of  banking  corporations  in  the 
United  States  as  affected  by  the  contract 
clause  in  the  Federal  Constitution.  33 

BARBERS. 

Class  Legislation  in  Forbidding  Shop 
Kept  Open  on  Sunday,  see  Consti- 
rcTiONAL  Law,  5,  6. 

Keeping  Shop  Open  on  Sunday  as  Act 
of  Necessity,  see  Sunday  L 

Notes  and  Bbiefs. 

Work  of,  as  a  necessity;  unconstitution- 
ality of  act  prohibiting  exercise  of  trade  on 
Sunday.  469 

BASTARDS. 

1.  At  common  law  a  bastard  child  was 
one  who  was  not  bom  in  lawful  wedlock 
nor  within  a  competent  time  after  its  ter- 
mination, or  one  who  was  born  under  cir- 
cumstances rendering  it  impossible  that  the 
husband  of  its  mother  could  be  its  father. 
Parker  v.  Nothomb    (Neb.)  699 

2.  The  marriage,  after  the  birth  of  a 
child,  of  a  woman  who  was  unmarried  at 
the  time  such  child  was  begotten  and  bom, 
does  not  prevent  her  from  maintaining  an 
action  in  bastardy,  under  the  Nebraska  stat- 
ute of  1875  entitled  "An  Act  for  the  Main- 
tenance and  Support  of  Illegitimate  Chil- 
dren,** amending  the  act  of  1869  entitled  "An 
Act  to  Provide  for  the  Support  of  Illegiti- 
mate Children,"  authorizing  such  an  action 
on  complaint  made  to  any  justice  of  the 
peace  "by  any  unmarried  woman"  resident 
therein  who  shall  hereafter  be  delivered  of 
a  bastard  child,  or  is  pregnant  with  a  child 
which,  if  bom  alive,  may  be  a  bastard.    Id. 

'  BENEVOLENT  SOCIETIES. 

Mandamus  to  Compel  Restoration  of 
Member,  see  MA^'DAMUS,  2. 

Whether  Member  had  Notice  of  Hear- 
ing Before  Expulsion,  for  Jury,  see 

TUIAL,  7. 

1.  A  member  of  a  benefit  society  having 
actual  notice  of  the  charge  against  him  for 
which  he  is  expelled  from  the  society  can- 
not reverse  the  decision  because  such  charge 
is  not  specially  stated  in  the  form  of  pro- 
ceedings afainst  him.  Pepin  v.  Soci6t6  St. 
Jean  Baptiste  (R.  I.)  626 

2.  Benefit  societies  being  charitable  or- 
ganizations, their  proceedings  may  be  law- 
fully transacted  on  Sunday,  even  to  the 
hearing  and  determination  of  charges 
against  members  which  result  in  their  ex- 
pulsion. Id. 

3.  The  hearing  of  charges  against  a 
member  of  a  benefit  society,  and  expelling 
him  from  membership  because  of  violation 
of  the  rules,  are  not  a  judicial  proceeding 
within  the  rule  which  forbids  such  proceed- 
ings on  Sunday.  Id. 

BEQUESTS. 

See  Wills. 

BUX  OF  EXCEPTIONS. 

See  Appeal  and  Error,  4. 
60  L.  R.  A. 


BIIiLS  AND  NOTES. 

Recoveiy  Back  of  Money  Paid  on  Forged 
Check,  see  Assumpsit,  2. 

Parol  Evidence  as  to  Consideration,  see 
Evidence,  16. 

NesotiabiUty. 

1.  A  promissory  note  is  not  rendered 
non-negotiable  b^  an  agreement  to  ^y  the 
Rum  named  "with  exchange"  on  a  point 
other  than  that  at  which  it  is  payable.  Has- 
lack  V.  Wolf  (Neb.)  434 
Notice  of  nonpayment. 
Admissibility   as   to,    Under   Pleading,   see 

EviDE2»fCE,  22. 

2.  Notice  of  dishonor  of  a  promissory 
note  is  sufficient,  if  sent  to  the  last  indors- 
er  by  the  first  mail  of  the  day  following  dis- 
honor, even  though  such  indorser  is  an  agent 
for  collection,  merely,  and  he  is  entitled  to 
one  additional  day  to  notify  the  indorser 
immediately  preceding  him.  Oakley  v.  Carr 
I  Neb.)  431 

3.  The  notice  served  by  the  last  indorser 
of  a  promissory  note  need  not  be  actually 
prepared  by  him,  but  he  may  adopt  and 
utilize  for  that  purpose  a  notice  sent  him 
by  the  protesting  officer,  addressed  to  the 
next  prior  indorser.  Id. 

4.  Where  the  last  indorser  of  a  promis- 
sory note  receives  notice  of  dishonor  on  Sat- 
urday, his  notice  to  the  next  prior  indorser 
is  timely  if  ser^'ed  on  the  following  Mon- 
day. Id. 

Rights  of  transferees. 

See  also  Statutes,  4. 

o.  A  note  given  to  an  unlicensed  prac- 
titioner for  medical  services  is  valid  in  the 
hands  of  a  bona  fide  purchaser,  notwith- 
standing the  provisions  of  Neb.  Comp.  Stat, 
art.  1,  requiring  all  persons  practising  medi- 
cine  to  obtain  a  license,  and  providing  that 
no  person  shall  recover  any  sum  of  money 
for  any  medical  services  unless  he  has  ob- 
tained a  license,  and  making  it  unlawful 
and  a  misdemeanor  for  any  unlicensed  per- 
son to  practise  medicine.  Citizens'  State 
Bank  v.  Nore  (Neb.)  737 

6.  A  promissory  note  payable  at  a  fu- 
ture day  to  an  incorporated  charitable  ed- 
ucational institution,  dependent  for  the  most 
part  on  voluntary  contributions  for  its  sup- 
port, the  amount  thereof  to  form,  by  itself, 
or  with  other  similar  contributions,  a  perma- 
nent endowment  fund  for  such  institution, 
which  is  accepted  by  the  board  of  directors, 
in  reliance  upon  which  and  other  similar 
donations  such  institution  continues  its 
work  and  incurs  debts  and  obligations,  and 
solicits  subscriptions  from  others,  all  of 
which  is  known  to  the  maker  of  the  note, 
— is  supported  by  a  sufficient  consideration, 
and  is  not  revoked  by  the  maker's  death  be- 
fore its  maturity.  Albert  Lea  College  v. 
Brown  (Minn.)  870 

Notes  and  Briefs. 

Notice  of  nonpayment;  service  of;  neces- 
sity of  forwarding  notice  to  prior  indorser; 
time  of  mailing  notice.  432 
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Bona  Fide  Holder— Carriers. 


Negotiability  of;  provision  for  "ex- 
change." 434 

Illegality  of  consideration ;  effect  on  bona 
fide  holder's  right  to  recover.  737 

Note  of  donor  as  gift;  sufficiency  of  con- 
sideration;   revocation    by    maker's    death. 

870 

BONA  FIDE  HOLDER. 

Of  Note,  see  Bills  and  Notes,  5,  6. 

BOHD8. 

From  Owner  of  Property  on  Which 
Building  Constructed,  see  Consti- 
tutional Law,  13. 

Notes  and  Briefs. 

Requiring  owner  to  furnish  bond  for  pay- 
ment of  contractor's  claims.  815 

BOUHD  ARIES. 

Of  Highway,  Conclusiveness  of  Judg- 
ment as  to,  see  Judgment,  6. 

BROKERS. 

1.  An  agent,  employed  to  exchange  real 
estate  for  other  specified  property  on  speci- 
fied prices  and  terms,  who  makes  such  ex- 
change without  disclosing  to  his  principal 
a  more  advantageous  exchange  which  he 
learns  can  be  made,  is  liable  to  the  prin- 
cipal for  the  damages  resulting  thereby. 
Holmes  v.  Cathcart  (Minn.)  734 

2.  An  agent,  employed  to  exchange  real 
estate,  who  is  told  by  his  principal  that  the 
amount  received  on  the  exchange  must  in- 
clude all  commissions  to  be  received  or 
claimed  by  such  agent,  is  not  entitled  to  any 
part  of  the  commissions  received  from  the 
other  party  on  makii^a^  the  exchange  on  the 
t€rms  and  for  the  prices  fixed  by  the  prin- 
cipal. Id. 

Notes  and  Bbiefs. 

Brokers;  accepting  commissions  from 
other  party;  concealing  important  facts 
from  principal.  736 

BUII.DINOS. 

Protection  of  Facts  Gathered  as  to,  see 
Injunction,  2,  4. 

BITRDEN  OF  PROOF. 

See  Evidence,  8-11. 

BITRIAIn 

See  Corpse. 

OAMP-UEETIKO  ASSOCIATION. 

1.  Streets  shown  on  the  plan  of  the 
park  of  an  association  organized  to  main- 
tain a  camp  meeting  and  Tease  lots  to  per- 
sons desiring  the  advantages  of  the  ground 
are  dedicated  to  the  use  of  the  lessees  and 
those,  at  their  request,  using  them  for  ac- 
cess to  their  lots,  so  that  the  association 
cannot  prevent  such  use.  Thousand  Island 
Park  Asso.  v.  Tucker   (N.  Y.)  786 

2.  Exclusive  rights  are  not  given  by  a 
statute  merely  authorizing  an  association 
60  L.  R.  A. 


organized  to  maintain  a  camp  meeting  to 
purchase  and  deal  in  provisions  and  other 
commodities  for  supplying  the  needs  of  lot 
lessees  and  visitors,  and  to  maintain  stores 
and  shops  for  that  purpose,  and  to  author- 
ize others  to  engage  in  such  pursuits,  and  to 
make    and    establish    r^^lations    therefor. 

Id. 

3.  Power  to  prohibit  hawking  and  ped- 
dling within  a  camp-meeting  ground  does 
not  authorize  the  prohibition  of  the  deliT- 
ery  therein  of  produce  ordered  by  mail  bj- 
lot  leasees,  although  the  price  is  not  fixed 
until  the  goods  are  delivered.  Id. 

4.  Power  to  adopt  a  regulation  requiring 
lessees  of  lots  to  purchase  all  supplies  from 
the  lessor  is  not  reserved  to  an  association 
organized  for  the  maintenance  of  a  camp 
meeting  by  a  provision  in  the  leases  that 
the  lessee  shall  keep  and  perform  all  sueh 
conditions  or  rules  as  the  lessor  shall  irom 
time  to  time  impose,  since  such  requirement 
is  not  reasonable.  Id. 

Notes  and  Bbiefs. 

Camp  meeting  association;  prohibition 
against  delivery  of  goods  on  grounds  of,  u 
restraint  of  trade.  7S6 

CARRIERS. 

Dnty    and    liability    towards    pauea- 
Kera  generally. 

1.  A  carrier  of  passengers  is  charged 
with  the  highest  degree  of  care  and  fore- 
sight consistent  with  the  orderly  conduct 
of  its  business,  in  respect  to  the  protection 
of  its  passengers  from  injuries  resulting 
from  its  acts  or  omissions,  from  the  acts  or 
omissions  of  its  servants,  and  from  the  &^ 
of  strangers,  who  are  under  its  control  or 
direction;  but  it  is  charged  with  ordinal? 
care  and  prudence  only  to  guard  against  tlie 
lawless  acts  of  third  persons  not  under  its 
direction  or  control.  Fewings  v.  Mcnden- 
hall  (Minn.)  6(»I 

2.  A  railroad  company  is  bound  to  use 
extraordinary  diligence  to  protect  a  passen- 
ger, while  in  transit,  from  violence  or  in- 
jury by  third  persons.  Brunswick  k  W.  B. 
Co.*  v.  Ponder  (Ga.)  713 

3.  A  railroad  company  owes  no  duty  to- 
wards a  passenger  arrested  by  officers  under 
color  of  their  office  to  see  that  they  use  onlT 
such  force  as  is  necessary  to  make  the  ar- 
rest, w. 

4.  A  railroad  company  owes  no  duty  to- 
wards a  passenger  arrested  by  the  officers  of 
the  law  acting  under  color  of  their  office  to 
inquire  into  the  legality  of  the  arrest.    Id. 

5.  A  railroad  company  is  not  liable  U)  a 
passenger  illegally  arrested  by  officers  of  the 
law  under  color  of  their  office  for  failure  to 
interfere  and  prevent  the  arrest,  or  for  stop- 
ping the  train  to  allow  the  officers  to  rpnicnre 
their  prisoner  therefrom.  Id. 

6.  A  statement  by  a  passenger  on  a  rail- 
road train  in  the  hearing  of  the  conductor 
to  officers  attempting  to  arrest  him,  that  be 
has  paid  them  all  he  owes  them,  is  not  of 
itself  sufficient   to    put   the    conductor  on 
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notice  that  the  arrest  is  for  a  debt  instead 
of  tor  a  crime.  Id. 

7.  The  attempt  of  a  street  railway  com- 
pany to  operate  its  cars  during  a  strike  of 
its  employees  is  not  negligence  so  as  to  make 
it  liable  for  an  injury  to  a  passenger  struck 
by  a  stone  thrown  from  the  street  into  the 
car  by  a  strike  sympathizer  in  no  way  un- 
der the  control  or  direction  of  the  company. 
Fewings  v.  Mendenhall   (Minn«)  601 

8.  Failure  of  a  street  railway  company, 
attempting  to  operate  its  cars  during  a 
strike  of  its  employees,  to  pull  down  the 
blinds  of  a  car  or  stretch  a  heavy  canvas 
over  the  window  outside  the  car,  is  not  such 
negligence  as  will  justify  a  recoveiy  of  dam- 
ages by  a  passenger  injured  by  a  stone 
thrown  into  the  car  by  a  strike  sympathizer. 

Id. 

9.  For  a  railroad  company  to  have  its 
freight  platform  so  near  the  track  that  the 
elbow  of  a  passenger  projecting  only  3  or 
4  inches  through  an  open  window  is  broken 
by  coming  in  contact  with  a  bale  of  cotton 
on  such  platform  is  gross  negligence,  render- 
ing the  company  liable  for  the  Injury  sus- 
tained. Kird  v.  New  Orleans  &  N.  W.  R. 
Co.  (La.)  727 
Contributory  neKligenoe  of  passenger. 

10.  A  passenger  is  not,  as  a  matter  of 
law,  guilty  of  such  contributory  negligence 
in  permitting  his  elbow  to  project  3  or  4 
inches  through  an  open  window  as  to  relieve 
the  company  from  liability  for  its  gross  neg- 
ligence in  constructing  a  freight  platform 
so  near  the  track  that  the  passenger's  arm 
is  broken  by  contact  with  a  bale  of  cotton 
thereon.  Id. 
Baegaee. 

Traveling  Salesman;  Right  of  Action  after 
Loss  of,  see  Action  or  Suit,  7. 

11.  Only  what  a  passenger  takes  with  him 
for  his  own  personal  use  and  convenience 
is  within  the  meaning  of  a  statute  requir- 
ing carriers  to  check  baggage.  Illinois  C. 
R.  Co.  V.  Matthews    (Ky.)  846 

12.  Notice  to  the  carrier  that  a  package 
delivered  to  it  for  transportation  as  baggage 
contains  articles  which  are  not  such  is  not 
imputed  by  the  fact  that  the  passenger  pays 
a  charge  for  excessive  weight.  Id. 

13.  A  carrier  may  assume  liability  for 
merchandise  delivered  to  it  by  a  passenger, 
equal  to  that  which  is  imposed  upon  it  in 
case  of  baggage,  by  accepting  it  for  trans- 
portation as  baggage,  with  knowledge  of  its 
character.  Id. 
Govemmental      control;      oonneoting 

carriers. 
Shipper's   Right  of  Action  for   Failure   to 
Trace  Goods,  see  Action  or  Suit,  6. 
See  also  Contracts,  15. 

14.  The  provision  of  Ga.  Civ.  Code,  fiS 
2317,  2318,  requiring  a  carrier  to  trace  and 
give  information  within  thirty  days  after 
application  as  to  the  time,  place,  and  man- 
ner of  injury  to  goods  shipped,  under  a  con- 
tract relieving  any  of  two  or  more  connect- 
ing carriers  from  responsibility  on  delivery 
to  the  next  carrier  in  good  order,  is  not 
60  L.  R.  A. 


unreasonable  or  arbitrary  as  to  the  time 
allowed  for  tracing  the  goods  when  applied 
to  a  shipment  from  Georgia  to  Nebraska. 
Central  of  Ga.  R.  Co.  v.  Murphey    (Ga.) 

817 

15.  The  provisions  of  Ga.  Civ.  Code,  §§ 
2317,  2318,  that  when  freight  which  has 
been  shipped,  to  be  conveyed  by  two  or  more 
carriers  1x>  its  destination,  under  a  contract 
by  which  the  responsibility  of  one  carrier 
ceases  on  delivery  to  the  next  in  good  order, 
has  been  lost,  damaged,  or  destroyed,  it  shall 
be  the  duty  of  the  initial  or  connecting  car- 
rier on  application  by  the  shipper,  consignee, 
or  their  assigns,  within  thirty  days  after 
the  application,  to  trace  such  freight  and  in- 
form tne  applicant  in  writing  as  to  the  time,, 
place,  and  manner  of  the  loss  or  injury,  and 
the  names  of  the  parties  and  their  official 
position,  if  any,  by  whom  the  truth  of  the 
facts  can  be  established ;  and  making  a  car- 
rier who  fails  to  trace  the  freight  and  give 
such  information  within  the  prescribed 
time  liable  for  the  freight  lost,  damaged, 
or  destroyed, — are  not  unreasonable  and  ar- 
bitrary, nor  an  unlawful  regulation  by  the 
state  of  interstate  commerce,  nor  an  in- 
fringement of  the  correlative  liberty  of  si- 
lence, nor  a  compulsory  private  discovery  by 
statutory  terror.  Id. 

16.  That  the  system  employed  by  a  car- 
rier in  tracing  goods  delivered  by  it  to  a 
connecting  line,  under  a  contract  exempt- 
ing it  from  responsibility  on  delivery  of  such 
goods  to  a  connecting  line  in  good  order, 
was  inadequate  to  enable  it  to  trace  the 
goods  and  give  information  as  to  the  time, 
place,  and  manner  of  loss  or  injury  thereto 
within  thirty  days  as  required  by  Ga.  Civ. 
Code.  |§  2317,  2318,  does  not  relieve  it  from 
liability  for  the  loss  or  injury  to  the  goods 
if  the  tracing  within  such  time  was  not  an 
impossibility.  Id. 

Notes  a27d  Briefs. 

Carrier;  measure  of  responsibility  to  pas- 
senger; duty  towards  passenger  arrested  on 
train.  714 

Measure  of  care  required  from;  duty  to 
protect  passengers  from  violence  of  strikers ; 
contributory  negligence  of  passenger;  differ- 
ence between  assumption  of  risk  by,  and 
contributory'  n^ligence  of,  passenger.      601 

Kjectinff  passenger  without  tendering  back 
tickets  taken  up.  404 

Passenger's  right  to  carry  other  people's 
goods  as  baggage;  merchandise  as  baggage. 

847 

Negligence  in  constructing  platform  near 
track;  contributory  negligence  of  passenger 
riding  with  arm  resting  on  car  window.    727 

CARRYING  WEAPONS. 

NarES  AND  Bhiefs. 

Care  required  of  persons  using  firearms. 

288 
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Certiorari— Ck>MMON  Law, 


CERTIOBABI. 

The  proceedings  of  a  public  improve- 
ment commission  in  ^.warding  a  contract 
for  street  improvement  are  not  reviewable  by 
certiorari.  People  ex  rel.  North  v.  Feather- 
Btonhaugh    (N.   Y.)  768 

Notes  and  Briefs. 

Certiorari;  to  review  determination  of 
public  improvement  commission  in  award- 
ing contract.  768 

CHAMPERTY. 

Notes  and  Briefs. 

Agreement  to  relieve  litigant  of  costs  of 
litigation.  430 

CHARIVARI. 

One  participating  in  a  charivari  of  a 
wedding  party  cannot  recover  for  injuries 
inflicted  by  the  negligent  discharge  of  a  pis- 
tol by  a  coparticipant,  where  the  statute  im- 
poses a  fine  upon  whoever  disturbs  the 
peace  of  a  family  or  neighborhood  by  loud 
and  imusual  noises,  or  disturbs  any  assem- 
bly of  people  met  for  a  lawful  purpose.  Gil- 
more  V.  Fuller  (111.)  286 

CHATTEL  MORTGAGE. 

See  Mortgage. 

CHECKS. 

Forged,  Recovery  Back  by  Bank  Paying, 
aee  Assumpsit,  2. 

For  Wages,  Requiring  Redemption  of, 
in  Money,  see  CoNSTmmoNAL 
Law,  4. 

Construction  of  Act  for  Redemption  of, 
when  Given  for  Wages,  see  Stat- 
utes, 6. 

CIVIIi  -LAW. 

Provisions  of,  As  to  Rights  in  Water  by 
Prior  Appropriation,  see  Waters, 
20. 

CUiSS    IiEOISUiTION. 

See  Constitutional  Law,  4-7. 

CLOSING  STORES. 

During  Evening,  Validity  of  Ordinance 
for,  see  Municipal  Corporations, 


CIiOTJB   ON    TITLE. 

1.  Possession  is  not  necessary  to  enable 
a  reversioner  to  maintain  a  suit  in  equity  to 
remove  the  cloud  from  his  title,  where  the 
term  lessee,  after  having  covenanted  to  pay 
the  taxes,  neglects  to  do  so,  and  acquires 
title  to  the  property  at  a  tax  sale.  Oppen- 
heimer  v.  Levi    (Md.)  729 

2.  Equity  has  jurisdiction  of  a  suit  by 
a  reversioner  to  remove,  as  a  cloud  on  his 
title,  a  tax  deed  acquired  by  a  lessee  for 
yeai-s,  who  has  covenanted  to  pay  the  taxes, 
under  the  power  to  relieve  from  fraud  and 
enforce  trusts.  Id. 
00  L.  R.  A. 


Notes  and  Briefs. 

Cloud  on  title;  suit  for  removal  of,  by 
cre<litor   or    mortgagee    not    in    possession. 

729 

Bill  to  quiet  title  on  invalid  sale  of  prop- 
erty for  sewer  assessment.  243 

COAL  HOLE. 

Defective,  Liability  for  Injury  by,  see 
Highways,  2. 

Notes  and  Briefs. 

Liability  of  purchaser  continuing  coal 
hole   with   defective   covering   in   sidewalk. 

924 

COASTING. 

Municipal  Liability  for  Failure  to  Pre- 
vent, see  MuxiciPAi.  Cobpobations, 


COLLATERAL   INHERITANCE   TAX. 

See  Taxes,  16,  17. 

COLLEGE. 

Subscription  to,  see  Bills  and  Notes,  G. 

COMBINATIONS. 

See  Conspiracy. 

GOBIMERCE. 

Provision  as  to  Carrier*s  Liability  as 
Regulation  of,  see  Casriebs,  15. 

Right  to  Tax  Interstate  Business,  see 
Taxes,  9,  15. 

An  ordinance  limiting  the  speed  of 
trains  on  an  interstate  railway  which  car- 
ries United  States  mail  to  10  miles  an  hour 
within  the  corporate  limits  of  the  municipal- 
ity, which  is  passed  for  the  safety  of  the 
public  and  the  protection  of  life  and  prop- 
erty, is  not  void  as  imposing  an  unreason- 
able restriction  upon  interstate  commerce 
and  the  speedy  transportation  of  the  mail. 
Chicago  &  A.   R.   Co.   v.   Carlin\*ille    (III.) 

391 

Notes  and  Briefs. 

Conunerce;  unlawful  combination  in  re- 
straint of;  power  to  prevent.  153 

Interstate;  corporate  taxation  as  inter- 
ference with.  641 

State  taxation  of  telegraph  company  as 
regulation  of  commerce.  "  679 

Ordinance  regulating  speed  of  interstate 
trains.  391 

COMBaSSIONS. 

Of  Broker,  see  Brobjsrs,  2. 

COliMON  LAW. 

As  to  Riparian  Rights,  see  Waters, 
1-3. 

The  power  of  the  courts  to  declare 
established  doctrines  of  the  common  law  in- 
applicable to  the  state  of  Nebraska  should 
be  used  sparingly,  and  its  exercise  is  not  jus> 
tified  unless  the  inapplicability  of  a  rule  is 
general,  extending  to  the  whole  or  a  greater 
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part  of  the  state,  or  at  least  to  an  area 
capable  of  definite  judicial  ascertainment. 
Meng  V.  Coflfey  (Neb.)  910 

COMPULSOBT  EDUCATION. 

See  Coutfrs,  4;  Schools. 

CONDITION. 

Right  of  Entry  for  Condition  Broken, 
see  Covenant;  Ejectment,  1. 

Pleading  Performance  of,  see  Plead- 
ing, 6. 

See  also  Real  Property,  Notes  and 
Briefs. 

CONFLICT  OF  UiWS. 

A  clause  in  a  contract  for  a  tour  to 
conduct  entertainments,  the  performance  of 
wliich  will  extend  into  several  countries, 
that  suits  upon  it  shall  be  brought  in  the 
country  where  the  contracting  parties  are 
domiciled,  is  valid,  and  will  be  enforced  by 
the  courts  of  other  countries.  Mitten  thai  v. 
Mabcagni   (Mass.)  812 

•  Notes  and  Briefs. 

Contlict  of  laws ;  agreement  to  be  governed 
by  lex  loci  contractus.  813 

CONNECTING  CARRIER. 

See  Carriers,  14-16. 

CONSENT. 

By  Vendor  to  Construction  of  Buildings, 

see  Liens. 
Of  School  Board  to  Cliild's  Remaining 

Away  from  School,  see  Schools,  2. 
To  Construction  of  Street  Railroad,  see 

Eminent  Domain,  15. 

CONSIDERATION. 

For  Contract,  see  Contracts,  2-4. 

CONSOLIDATION. 

Of  Corporations,  see  Corporations. 

CONSPIRACY. 

A  combination  of  the  manufacturers 
of  a  product  of  a  state,  the  market  for  four- 
fifths  of  which  is  found  in  other  states,  to 
limit  production  and  raise  the  price,  is  a 
violation  of  the  anti-trust  act  of  July  2, 
1890.  Gibbs  v.  McNeeley  (C.  C.  App.  9th 
C.)  152 

Notes  and  Briefs. 

Conspiracy;  unlawful  combination  in  re- 
straint of  trade  and  commerce.  153 

CONSTITUTIONAL  UiW. 

Impairment  of  Obligation,  see  Con- 
tracts, 15. 

Delegation  of  power. 

1.  Vesting  in  township  committees  the 
power  to  divide  the  townships  into  districts 
for  street  lighting  and  road  purposes  is  not 
an  unconstitutional  delegation  of  legislative 
power.  State,  Allison,  Prosecutor,  v.  Cork- 
er (N.  J.  L.)  564 

2.  The  sections  of  the  Nebraska  irriga- 
dO  L.  R.  A. 


tion  act  of  1895,  chap.  69,  creating  a  state 
board  of  irrigation,  are  not  unconstitutional, 
as  conferring  judicial  powers  on  executive 
officers,  as  the  primary  object  of  such  board 
is  for  the  purpose  of  supervising  the  ap- 
propriation, distribution,  and  diversion  of 
water,  which  is  an  administrative,  rather 
than  a  judicial,  function.  Crawford  Co.  v. 
Hall  (Neb.)  889 

Vested  rights. 

3.  The  right  of  a  man  to  convey  or  en- 
cumber his  homestead  without  co-operation 
of  his  wife,  as  allowed  by  law,  is  a  vested 
one,  notwithstanding  it  may  be  defeated  by 
the  filing  by  the  wife  of  a  claim  as  pre- 
scribed by  statute;  and  the  legislature  can- 
not destroy  the  right  as  to  existing  home- 
steads. Gladney  v.  Sydnor  (Mo.)  880 
Equal  proteotion  and  privileKes. 
Equality  in  Taxation,  see  Taxes  2,  3. 
Making  llailroad  Companies  Liable  for  In- 
juries to  Fellow  Servants,  see  Masteb 
AND  Sebvaxt,  7. 

4.  An  act  requiring  the  redemption  in 
money  of  checks  issued  in  payment  of  as- 
signed wages,  which  is  applicable  only  to 
merchants  on  the  one  hand  and  coal  miners 
on  the  other,  is  void  as  class  legislation. 
Dixon  v.  Poe    (Ind.)  308 

5.  Forbidding  the  keeping  open  oi  a  bar- 
ber shop  on  Sunday,  while  permitting  hotels, 
boarding  houses,  baths,  restaurants,  taverns, 
livei-y  stables,  and  retail  drug  stores  to  be 
opon,  is  not  unconstitutional  as  depriving 
barbers  of  the  equal  protection  of  the  laws, 
since  the  classification  is  not  arbitrary. 
State  v.  Sopher  (Utah)  468 

6.  Forbidding  a  barber  to  exercise  his 
trade  on  Sunday  is  a  proper  exercise  of  the 
police  power,  and  does  not  unconstitutional- 
ly restrain  him  of  personal  liberty,  or  de- 
prive him  of  liberty  or  property  without  due 
process  of  law.  Id. 

7.  A  statute  forbidding  the  purchase  of 
a  stock  of  goods  in  bulk  without  ascertain- 
ing the  seller's  creditors,  and  having  their 
claims  settled,  does  not  deprive  the  seller 
of  his  property  without  due  process  of  law, 
and  is  not  void  as  class  legislation ;  nor  is 
it  in  restraint  of  trade.  McDaniels  v.  J.  J. 
Connelly  Shoe  Co.  (Wash.)  947 
Due  process  of  law. 

Provision  for  Appeal  in  Drainage  Proceed- 
ings, see  Drains  and  Sewers,  1. 

Requiring  Railroad  Company  to  Drain  Water 
Accumulating  along  Right  of  Way,  see 
Eminent  Domain,  5. 

See  also  SM7>ra,  6,  7. 

8.  The  constitutional  provision  as  to 
due  process  of  law  is  not  violated  by  filing 
a  new  and  fuller  opinion  after  the  cause 
has  been  remanded  to  a  lower  court.  Adams 
v.  Yazoo  &  M.  V.  R.  Co.   (Miss.)  33 

9.  An  owner  of  property  who,  before  it 
can  be  included  in  a  drainage  district,  is 
given  a  day  in  court,  is  not  deprived  of  his 
propertv  without  due  process  of  law. 
Mound  Yitv  Land  &.  Stock  Co.  v.  Miller 
iMo.)  *  190 
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10.  Failure  to  afford  a  railroad  company 
an  opportunity  to  be  heard  in  opposition  to 
the  construction  of  a  ditch  to  drain  off  wa- 
ters accumulating  along  its  right  of  way 
from  the  construction  of  its  road  ren- 
ders a  statute  pro\iding  for  the  con- 
struction of  such  ditch  upon  petition 
of  the  owner  or  tenant  of  contigu- 
ous land  unconstitutional  as  a  taking  of 
property  without  due  process  of  law.  Chi- 
cago &*E.  R.  Co.  V.  Keith   (Ohio)       ^  526 

11.  Notice  of  the  time  and  place  at  which 
tax  assessors  will  meet  in  sessions  which  are 
not  secret,  with  the  right  of  the  taxpayer  to 
appear  and  be  heard,  is  sufficient  to  consti- 
tute due  process  in  the  assessment.  Sand- 
ford  V.  Poe  (C.  C.  App.  6th  C.)  641 

12.  An  ordinance  subjecting  one  in  pos- 
session of  premises  on  which  liquor  is  sold, 
disposed  of,  obtained,  or  furnished  in  viola- 
tion or  evasion  of  law,  to  fine,  whether  the 
act  is  with  his  knowledge  or  consent  or  not, 
violates  a  constitutional  provision  that  ab- 
solute and  arbitrary  power  over  the  lives, 
liberty,  and  property  of  freemen  exists  no- 
where in  the  republic.  Campbell sville  v. 
Odewalt   (Ky.)  723 

13.  An  owner  of  property  who  has  made 
and  filed  a  valid  contract  for  the  placing  of 
a  building  thereon,  under  which,  by  the 
terms  of  the  statute,  tlie  entire  contract 
price  may  be  applied  to  the  claims  of  labor- 
ers and  material  men.  cinnot  constitution- 
ally be  required  to  furnish  a  bond  which  will 
make  him  liable  to  them  in  an  additional 
amount  in  case  their  claims  are  not  satis- 
fied by  the  contractor.    Gibbs  v.  Tally  (Cal.) 

815 

Notes  and  Briefs. 

Husband's  vested  right  to  sell  or  encum- 
ber homestead.  881 

Power  to  cure  unconstitutional  statute 
by  amendment.  564 

Due  process  of  law  in  taxation  and  as- 
sessment; legislative  power  as  to  police  reg- 
ulations. 527 

Due  process  of  law  in  taxation.  673 

Due  process  and  equal  protection  of  law 
as  to  taxation.  648 

Corporate  taxation  in  the  United  States 
as  affected  by  the  contract  clause  in  the 
Federal  Constitution.  33 

Constitutional  equality  in  the  United 
States    in    relation    to   corporate   taxation. 

321 

Denial  of  right  of  appeal  as  unconstitu- 
tional deprivation  of  liberty.  573 

Class  legislation.  308 

Police  power,  delegation  of ;  what  are  sub- 
jects of,  a  judicial  question.  391 

Discrimination  against  barbers  working 
on  Sunday.  469 

CONSTRirCTION. 

Of  Contract,  see  Contracts,  10. 
Of  Statutes,  see  Statutks,  2-6. 
Of  Wills,  see  Wiixs. 
60  L.  R.  A. 


CONTEMPT. 

1.  The  court  cannot,  of  its  own  motion^ 
adjudge  the  publisher  of  a  newspaper  in 
contempt  for  disobeying  its  oral  order  not 
to  publish  the  testimony  in  a  case  on  trial, 
and  then  attach  him  to  "show  cause  why  the 
judgment  should  not  be  made  final.  Ex 
parte  Foster  (Tex.  Crim.  App.)  631 

2.  The  court  cannot  prohibit  the  publica- 
tion of  the  testimony  taken  in  a  trial  in 
which  no  obscenity  is  involved,  where  the 
Constitution  guarantees  a  public  trial  and 
the  liberty  of  the  press.  Id. 

CONTRACTS. 

Action  on,  by  Third  Party,  see  Acriox 

OR  Suit,  4. 
For   Public   Improvement,   see   Public 

Impuovemests,  2-4. 
Consideration  of   Note  to  Educational 

Institution  as  Part  of  Permanent 

Endowment  Fund,   see  Bnxs   asd 

Notes,  6. 
Specific   Performance  of,   see   Specific 

PEKbt)KMANCE.  • 

Implied  e«]itraeta. 

1.  A  promise  by  an  infant  to  pay  for  nec- 
essaries consisting  of  services  of  an  attorney 
in  conducting  a  lawsuit  will  be  implied, 
wi\ere  the  suit  was  brought  by  her  next 
friend,  was  legally  proper,  and  the  infant 
conferred  with  the  attorney,  appeared  as  a 
witness,  and  profited  by  the  successful 
prosecution  of  the  suit.  Crafts  v.  Carr 
(R.  1.)  128 
Conaldermtlon. 

See  also  infra,  7-9. 

2.  The  naming  of  a  child  for  promisor  in 
accordance  with  his  previous  request  is  a 
suflicient  consideration  for  a  subsequent 
promise  to  convey  to  the  child  a  particular 
tract  of  land  because  of  such  act.  Daily  v. 
Minnick  (Iowa)  *840 

3.  A  withdrawal  of  an  action  for  divorce, 
brought  by  the  wife,  is  not  sufficient  to  sup- 
port a  conveyance  by  defendant  to  plaintiff 
of  his  interest  in  his  father's  estate  as 
against  the  claims  of  his  creditors.  Oppen- 
heimer  v.  Collins  (Wis.)  406 

4.  The  resumption  of  marital  relations 
by  a  wife  living  separate  from  her  husband* 
and  about  to  commence  proceedings  for  di- 
vorce against  him,  to  which  she  was  entitled 
because  of  his  wrongdoing,  is  a  sufficient 
consideration  for  his  promise  to  convey 
property  in  trust  for  the  benefit  of  their  chil- 
dren, and,  in  the  event  of  their  death,  for 
her  benefit.  Moayon  v.  Moayon  (Ky.)  415 
Mutuality. 

5.  A  contract  by  a  man  whose  wife  is  liv- 
ing separate  from  him,  and  about  to  begin  a 
suit  for  divorce  because  of  his  wrongdoing, 
that,  in  case  she  will  resume  her  marital  re- 
lations, he  will  convey  one  third  of  his  prop- 
erty in  trust  for  their  children,  and  for  her 
in  the  event  of  their  death,  is  not  void  be- 
caui'e  it  is  not  mutually  binding  upon  the 
parties,  and  the  remedy  for  its  enforcement 
is  not  mutual  to  them.  Id. 


Contracts. 
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Formal  requisites;  st&tnte  of  frauds. 

Parol    Evidence    to    Designate    Particular 

Property,  see  Evidence,  14. 
See  also  Husband  and  Wife,  4. 

6.  The  description  of  the  property  is  suffi- 
cient to  uphold  the  contract,  where  the 
agreement  is  to  convey  one  third  of  all  gran- 
tor*s  estate,  real,  personal,  or  mixed,  of 
whatever  kind  or  nature,  belonging  to  him  in 
his  own  right,  which  he  acquired  under  the 
will  of  his  mother,  as  well  as  all  the  other 
estate  otherwise  acquired  and  now  owned 
by  him.    Moayon  v.  Moayon  (Ky.)  415 

7.  Naming  a  child  for  grantor  is  suffi- 
cient performance  of  consideration  to  take 
an  oral  agreement  to  convey  land  to  him  in 
consideration  thereof  out  of  the  statute  of 
frauds,  where  payment  of  the  purchase 
money,  or  part  thereof,  is  allowed  to  do  so. 
Daily  v.  Minnick  (Iowa)  840 

8.  The  purchase  by  promisor  of  a  tract  of 
land,  and  his  declaration  that  it  is  the  land 
he  intends  to  convey  in  fulfillment  of  his 
promise,  are  sufficient  to  render  certain  his 
promise  to  convey  to  an  infant  a  certain 
quantity  of  land  in  case  he  is  named  for  him. 

Id. 

9.  A  consideration  previously  received 
may  constitute  a  sufficient  performance  of  an 
oral  promise  to  convey  land  to  take  it  out  of 
the  statute  of  frauds.  Id. 
Construction. 

10.  Public  contracts  should  be  construed 
liberallv  in  favor  of  the  public.  Muncie 
Natural  Gas  Co.  v.  Muncie  (Ind.)  822 
Validity. 

Agreement  as  to  Place  to  Sue  for  Breach,  see 
Conflict  of  Laws. 

Provision  for  Chattel  Mortgagee  taking  Pos- 
session on  Nonpayment,  see  Mortqaoe, 
1. 

11.  An  agreement  between  parties  to  a 
contract  that  neither  shall  maintain  a  suit 
thereon  after  breach — all  differences  to  be 
settled  by  arbitration — is  without  binding 
force,  as  tending  to  oust  the  courts  of  their 
jurisdiction.  Hartford  F.  Ins.  Co.  v.  Hon 
(Neb.)  436 

12.  An  agreement  by  which  parties  there- 
to stipulate  in  advance  not  to  enforce,  by  a 
resort  to  a  court  of  justice,  a  substantial 
right  which  may  subsequently  be  involved 
in  dispute  between  them,  but  to  submit  such 
right  to  the  decision  of  a  private  tribunal, 
although  other  questions  Involved  may  be  re- 
served for  adjudication  by  the  courts,  can- 
not be  enforced.  Id. 

13.  Contracts  in  which  a  corporation,  in 
consideration  of  stated  payments  made  to  it, 
makes  promises,  which  are  the  main  induce- 
ment to  sucli  contract,  and  are  impossible  to 
perform,  are  unlawful,  being  against  public 
policv.  State  ex  rel.  Prout  v.  Nebraska 
Home  Co.  (Neb.)  448 

14.  A  contract  between  an  attorney  at  law 
and  one  who  is  not  such  an  attorney,  by 
which  the  latter  agrees  to  procure  the  em- 
plo3rment  of  the  former  by  third  persons  for 
the  prosecution  of  suits  in  courts  of  record, 
and  also  to  assist  in  looking  after  and  pro- 
60  L.  R.  A. 


curing  witnesses  whose  testimony  is  to  be 
used  in  the  cases,  in  consideration  of  a  share 
of  the  fees  which  the  attorney  shall  receive 
for  his  services,  is  against  public  policy,  and 
void.     Langdon  v.  Conlin  (Neb.)  429 

Impairing  obligation. 

15.  The  provision  of  Ga.  (Div.  Code,  §§ 
2317,  2318,  that  one  of  two  or  more  connect- 
ing carriers  which  fails,  on  application,  to 
trace  and  giA'e  information  of  the  time, 
place,  and  manner  of  loss  or  injury  to  goods 
shipped,  shall  be  liable  for  the  value  of  the 
goods  lost,  damaged,  or  destroyed,  in  the 
same  manner  as  if  the  loss,  damage,  or  de- 
struction occurred  on  its  line,  notwithstand- 
ing a  provision  in  the  contract  of  shipment 
relieving  each  carrier  from  responsibility  on 
delivery  to  the  next  carrier  in  good  order, — 
is  not  an  impairment  of  the  obligation  of  a 
contract  of  shipment  entered  into  after  the 
enactment  of  such  statute.  Central  of  Ga. 
R.  Co.  V.  Murphey  (Ga.)  817 

Notes  and  Briefs. 

Contracts,  Specific  Enforcement  of,  see  Spe- 
cific Perfobimance. 

Unlawful  combination  in  restraint  of 
trade;  what  constitutes.  153 

By  public  improvement  commission;  va- 
lidity of  requirement  for  observing  provi- 
sions of  labor  law.  768 

To  abstain  from  resorting  to  Federal 
court;  invalidity  of.  812 

Validity  of  contract  between  husband  and 
wife  to  compromise  pending  or  contemplated 
divorce  suit: — (I.)  Introduction;  (II.) when 
the  agreement  is  that  the  parties  shall  live 
separate;  (III.)  where  the  agreement  is  that 
the  parties  shall  resume  marital  relations; 
(IV.)  when  specific  performance  will  be  de- 
creed; (V.)  when  inadequate  as  against 
creditors  of  insolvent  husband;  (VI.)  Eng- 
lish decisions  on  application  to  reinstate  di- 
vorce suit;  (VII.)  necessity  of  third  party: 
(a)  third  party  imnecessary;  (6)  third  par- 
ty necessarj';  (c)  third  party,  but  necessity 
for,  not  stated;  (d)  contract  held  valid 
without  third  party;  but  absence  of,  not 
mentioned;  (e)  agreement  without  third 
party  void;  but  not  for  that  reason;  (f) 
third  party  to  contract;  but  contract  void 
for  other  reason;  {g)  cases  in  which  it  does 
not  appear  whether  there  was,  or  was  not, 
a  third  party;  (VIII.)  other  cases;  (IX.) 
conclusion.  406 

Invalidity  of  investment  scheme  as  against 
public  policy.  449 

Consideration  for;  agreement  not  to  sue 
for  divorce  as.  417 

Necessity  of  writing  in  contract  relating 
to  real  estate ;  taken  out  of  statute  of  frauds 
by  tenant's  continuance  in  possession;  sur- 
render of  right  to  name  infant  as  considera- 
tion for  promise.  841 

Statute  of  frauds;  lease  for  more  than  a 
year.  399 

Statute  of  frauds ;  act  possible  of  perform- 
ance within  year.  429 
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OOPTRIGHT. 

The  market  quotations  and  sporting 
news  gathered  by  ft  telegraph  company,  and 
delivered  to  its  patrons  by  means  of  tickers, 
are  not.  as  so  delivered,  within  the  protec- 
tion of  the  United  States  copyright  laws. 
National  Teleg.  News  Co.  v.  Western  Union 
Teleg.  Co.  (C.  C.  App.  7th  C.)  805 

Notes  and  Briefs. 

Copyright ;  what  constitutes  publication  of 
copyrighted  article.  810 

Of  reports  sent  over  ticker:  what  consti- 
tutes  publication  of  uncopy righted  article. 

805 

CORAM  NOBIS. 

The  writ  of  error  coram  nobis  will  not 
lie  to  vacate  a  judgment  of  conviction  and 
secure  a  retrial  of  the  accused,  because  of  his 
inability  within  statutory  limits  of  time  to 
prepare  a  record  on  appeal  showing  the  er- 
rors of  which  complaint  was  made,  as  such 
writ  lies  only  to  correct  errors  of  fact  in  ig- 
norance or  disregard  of  which  the  judgment 
was  pronounced,  and  to  relicA'e  from  which 
no  other  remedy  exists.  Collins  v.  State 
(Kun.)  572 

Notes  and  Briefs. 

Coram  nobis  i  as  remedy  for  unconstitu- 
tional denial  of  right  of  appeal.  573 

CORONERS. 

Admissibility   of    Inquest    of,   see   Evi- 
DKNCK,   13. 

Notes  and  Bbiefs. 

Sufficiency  of  verdict  of  coroner's  jury  as 
to  cause  of  death.  622 


CORPORATIONS. 

Right  to  Recover  Corporate  Assets  Con- 
verted by  Majority  Stockholder,  see 
Assumpsit,  1. 

Power  to  Exercise  Right  of  Eminent  Do- 
main, see  Eminent  Domaix.  2. 

Presumption  of  Existence  of  Corporate 

Dee<i,  from  Possession,  see  Evidence,  6. 

Taxation  of,  see  Injunction,  11; 
Taxes. 

1.  A  corporation  organized  for  the  drain- 
age of  a  large  tract  of  land  is  not  private, 
but  a  political  subdivision  of  the  state. 
Mound  City  Land  &  Stock  Co.  v.  Miller 
(Mo.)  190 
Consolidmtion. 

Right  of  Consolidated  Company  to  Exemp- 
tion from  Taxation,  see  Taxes,  8. 

2.  A  consolidation  of  the  stock  of  corpo- 
rations results  uniformly  and  necessarily  in 
the  creation  of  a  new  corporation.  Adams 
V.  Yazoo  &  M.  V.  R.  Co.   (Miss.)  33 

3.  A  consolidation  which  results  in  the 
formation  of  a  new  company,  and  not  merely 
a  merger  of  the  constituent  companies,  re- 
taining their  separate  existences,  is  author- 
ized by  statutes  pro\iding  for  the  consolida- 
tion of  companies  under  the  name  of  one  of 
60  L.  R.  A. 


them,  without  saying  it  shall  be  under  it« 
charter,  and  giving  to  the  new  company  all 
the  benefits,  rights,  francliises,  and  property 
of  the  original  companies.  1<L 

4.  The  phrase  "such  terms  as  they  may 
agree  upon,"  in  a  statute  authorizing  tbe 
consolidation  of  railroad  companies,  relates 
to  the  mere  administrative  details  attending 
consolidation,  and  conveys  no  substantive 
powers  or  rights.  Id. 
Compensation  of  officers. 

5.  The  general  manager  of  a  corporation 
who.  after  the  expiration  of  a  contract  fix- 
ing his  salary  at  $5,000  per  year,  continues 
in  the  same  employment,  without  any  new 
agreement,  and  afterwards  voluntarily  re- 
duces his  salary  to  $3,000  per  year,  drawing 
it  from  month  to  month  thereafter  on  that 
basis  for  many  years,  until  he  gives  up  the 
office,  cannot  subsequently  recover  the  bal- 
ance of  the  $5,000  per  annum  at  which  the 
salary  was  originally  fixed.  Home  F.  Ins. 
Co.  V.  Barber  (Neb.)  927 
Dealing  with  dlreetors. 

6.  A  contract  by  corporate  directors,  in 
the  benefit  of  which  one  of  their  number 
participated,  is  voidable  only,  and  not  void 
per  8€f  and  may  be  subsequently  ratified  by 
the  stockholders  when  the  facts  are  dis- 
closed to  them.  Hodge  \.  United  State^ 
Steel  Corp.  (N.  J.  Err.  &  App.)  742 

7.  Directors  cannot  lawfully  enter  into 
a  contract  in  the  benefit  of  which  even  one 
of  their  number  participates  without  the 
knowledge  and  consent  of  the  stockholders. 

^  Id. 

Redaction  of  stoek. 

8.  A  corporation  whose  act  of  incorpora- 
tion provides  for  the  payment  to  preferred 
stockholders  of  a  yearly  dividend  at  the  rat<? 
of  7  per  cent  per  annum  in  quarterlv  pay- 
ments, which  nas  declared  and  paii  four 
such  dividends  in  successive  quarters  before 
calling  a  meeting  on  the  question  of  retirinf! 
part  of  the  preferred  stock,  is  within  the 
provision  of  the  New  Jersey  act  of  1902. 
authorizing  corporations  which  have  issued 
preferred  stock  entitling  the  holders  to  re 
ceive  dividends  at  a  rate  exceeding  5  per 
cent  per  annum,  and  which  shall  have  "con- 
tinuously" declared  and  paid  dividends  at 
such  rate  on  such  preferred  stock  *'for  tbe 
period  of  at  least  one  year  next  preceding' 
the  meeting,"  to  retire  such  preferred  stock. 

Id 

Rights  of  •toekliolders. 

9.  Stockholders,  as  such,  have  no  title  lo 
the  corporate  property  which  they  may  con- 
vey or  encumber  in  their  own  name,  as  the 
corporation  must  act  tlirough  its  proper 
agents  and  in  the  prescribed  way.  Home  K. 
Ins.  Co.  V.  Barber  (Neb.)  927 

10.  Subsequent  stockholders  have  no 
standing  to  attack  prior  mismanagement  of 
the  corporation,  unless  such  mismanagement 
or  its  effects  continue  and  are  injurious  to 
them  specially  and  peculiarly  in  some  other 
manner.  Id. 

11.  Stockholders  Avho  have  acquired  their 
shares  and  their  interest  in  the  corporation 
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from  alleged  wrongdoers,  and  through  prior 
mismanagement^  have  no  standing  to  com- 
plain thereof.  Id. 

12.  Stockholders  in  a  corporation  who  are 
injured  by  the  mismanagement  thereof 
may,  if  they  so  elect,  acquiesce  in  and  treat 
such  transactions  as  binding,  where  they  are 
not  absolutely  void ;  and  the  discretion  to  ac- 
<iuie8cc  therein  or  bring  suit  to  set  them 
aside  cannot  be  transferred.  Id. 

13.  Individual  stockholders  of  a  corpora- 
tion cannot  question  in  judicial  proceedings 
•corporate  acts  of  directors  if  the  same  are 
within  the  powers  of  the  corporation  and  in 
furtherance  of  its  purposes,  and  are  not  un- 
lawful or  against  good  morals,  and  are  per- 
iormed  in  good  faith  and  in  the  exercise  of 
an  honest  judgment.  Hodge  v.  United 
States  Steel  Corp.  (N.  J.  Err.  &  App.)     742 

14.  Although  a  corporation  is  regarded  as 
a  person  separate  and  distinct  from  its 
stockholders,  or  any  of  them,  when  proceed- 
ing at  law  or  asserting  a  title  to  property, 
or  when  the  title  to  property  is  involved,  a 
•court  of  equity  will  not,  when  rights  of  an 
•equitable  nature  are  asserted,  or  relief  on 
rules  or  principles  of  equity  is  sought,  for- 
.get  that  the  stockholders  are  the  real  and 
substantial  beneficiaries  of  a  recovery;  and 
if  such  stockholders  have  no  standing  in 
•equity,  and  are  not  equitably  entitled  to  the 
remedy  sought  to  be  enforced  by  the  corpo- 
ration in  their  behalf  and  for  their  advan- 
tage, no  recovery  will  be  permitted  to  the 
♦corporation.     Home   F.   Ins.   Co.   v.   Barber 

(Neb.)  927 

Xiability  of  stockholders. 

15.  A  holder  of  stock  in  a  national  bank 
who.  without  knowledge  or  suspicion  that 
the  bank  is  either  then  insolvent  or  is  likely 
to  prove  so,  sells  the  stock,  and  who  does 
everything  reasonably  possible  to  procure  a 
transfer  of  the  shares  on  the  books  of  the 
ibank,  cannot  be  held  liable  as  a  stockholder, 
-although  the  bank  is  declared  insolvent  be- 
fore the  transfer  is  effected,  and  both  the 
.bank  and  the  purchaser  are  insolvent  when 
the  sale  is  made.  Earle  v.  Carson  (G.  C. 
App.  3d  C.)  266 
'Stookliolders'  meetings. 

16.  Stockholders  in  a  corporation  are  un- 
der no  disability  to  vote  on  the  question  of 
^'ntering  into  a  contract  with  directors  of 
the  corporation  because  they  are  also  direct- 
ors, as  they  do  not  vote  in  their  fiduciary 
^'apacity,  but,  like  other  stockholders,  in  the 
right  of  the  shares  of  stock  held  by  them. 
Hodge  v.  United  States  Steel  Corp.  (N.  J. 
Err.  &  App.)  742 

17.  Corporate  stockholders  may,  at  a  duly 
•convened  meeting  of  the  stockholders,  law- 
fully enter  into  or  authorize  a  contract  be- 
tween the  company  and  a  third  party,  in 
which  directors  are  personally  interested,  if 
it  is  done  by  them  with  notice  of  such  in- 
terest. Id. 

18.  All  the  stockholders  of  a  corporation 
Are  bound  by  all  acts  and  proceedings  with- 
in the  scope  and  authority  conferred  by  the 
charter,  which  are  approved  or  sanctioned 

tfO  L.  R.  A. 


by  the  vote  of  a  majority  of  the  stockholders 
duly  taken  and  ascertained  according  to 
law,  where  the  by-laws  of  the  corporation, 
adopted  by  the  stockholders  in  pursuance  of 
authority  given  by  the  act  of  incorporation, 
provide  that  a  majority  vote  at  a  stockhold- 
er's meeting  shall  be  binding  on  the  corpora- 
tion. Id. 
Dissolution. 

19.  A  corporation,  organized  under  the 
laws  of  Nebraska,  which  is  engaged  in  a 
business  forbidden  by  statute,  or  unlawful 
as  against  public  policy,  may  be  deprived  of 
its  charter  and  dissolved  by  proceedings  in 
quo  warranto.  State  ex  rel.  Prout  v.  Ne- 
braska Home  Co.  (Neb.)  448 

Notes  and  Briefs. 

Taxation  of,  see  Taxes. 

Corporation;  purpose  of  creation;  to  sup- 
ply water  for  irrigation  purposes;  Joss  of 
right  to  acquire  property  for  corporate  pur- 
poses. '  383 

As  a  "person;"  dissolution  of,  for  enter- 
ing into  unlawful  contract.  450 

Ultra  vires  contracts  of;  implied  condi- 
tion for  forfeiture  of  franchise.  823 

Requisites  of  notice  of  meeting  of  stock- 
holders; rights  of  stockholder  neglecting  to 
attend  meeting;  power  of  majority  of  stock- 
holders to  ratify  contract  of  directors ;  pow- 
er of  stockholder  to  bring  suit  to  enjoin  cor- 
poration; right  of  interested  directors  to 
vote  as  stockholders.  743 

Kight  of  officers  to  use  corporate  funds; 
adjudging  officers  trustees  of  profits  from 
unlawful  transactions;  corporate  office  as 
subject  of  bargain  and  sale;  right  of  sole 
stockholder  to  convey  property  by  deed  in 
own  name;  ratification  by  corporation  of 
fraudulent  transaction  by  officer;  estoppel 
of  corporation  by  what  will  estop  stockhold- 
er. 928 

Liability  for  publication  of  libel.  473 

IJability  of  stockholder;  effect  of  assign- 
ing stock.  266 

Consolidation  of;  power  as  to  exemption 
of  consolidcated  company  from  taxation;  un- 
lawfulness of.  36 

Corporate  taxation  in  the  United  States 
as  atlected  by  the  contract  clause  in  the 
Federal  Constitution.  33 

Constitutional  equality  in  the  United 
States  in  relation  to  corporate  taxation. 

321 

Corporate  taxation  and  the  commerce 
clause.  641 


CORPSE. 

The  right  to  the  custody  and  to  decide 
upon  the  final  place  of  burial  of  the  body  of 
a  deceased  unmarried  person  resides,  ordi- 
narily, in  his  next  of  kin,  and  this  right  will 
not  be  treated  as  having  been  waived  or  re- 
linquished, except  upon  clear  and  satisfac- 
tory evidence  of  conduct  indicative  of  a  free 
and  voluntary  intent  and  purpose  to  that 
end.     McEntee  v.  Bonacum  (Neb.)  440 
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Counties— Creditors'  Bill. 


Notes  and  Briefs. 


Corpse;    injunction   against   removal   of; 
removal  of,  as  felony;  property  rights  in. 

440 

COUNTIES. 

Duty  to  Maintain  Armory,  see  Mili- 
tia, 2. 

Liability  for  Maintenance  of  Militia, 
see  Militia. 

Liability  to  Garnishment,  see  Gaenish- 
ii£;nt,  I. 

COITBTS. 

Power  as  to  Contempt,  see  Co:^tempt. 
See  also  Common  Law. 

Relation  to  leslslatlve  department. 

1.  The  question  as  to  the  propriety  and 
necessity  of  legislation  authorizing  the  tak- 
ing of  private  property  for  public  use  be- 
longs exclusively  to  the  legislature,  in  the 
exercise  of  whose  judgment  in  regard  there- 
to,the  courts  have  no  power  to  interfere. 
State  ex  rcl.  Utick  v.  Polk  County  Comrs. 
(Minn.)  161 

2.  Whether  a  particular  improvement 
under  a  statute  providing  a  general  system 
for  draining  wet  and  overflowed  land  will 
inure  to  the  public  health,  convenience,  or 
welfare  is  a  judicial  question  which  the  leg- 
islature cannot  determine  to  the  exclusion 
of  the  courts.  Id. 

3.  The  determination  of  a  public  im- 
provement commission  to  construct  a  new 
curb,  sustained  by  some  evidence  of  its  ne- 
cessity, IS  not  reviewable  by  the  courts 
where  the  commission  has  statutory  author- 
ity to  construct  curbing  whenever  they  deem 
the  same  necessary,  and  whenever,  in  their 
judgment,  the  public  convenience  requires 
It.  People  ex  rel.  North  v.  Featherston- 
haugh  (N.  Y.)  768 

4.  Whether  or  not  a  statute  requiring 
the  attendance  of  children  at  school  is 
''wholesome  and  reasonable''  is  a  legislative, 
and  not  a  judicial,  question,  where  the  leg- 
islature has  constitutional  power  to  pass  all 
manner  of  wholesome  and  reasonable  laws 
as  they  may  judge  for  the  benefit  and  wel- 
fare ot  the  state.     State  v.  Jackson  (N.  H.) 

739 
Judges. 

5.  A  judge  of  a  court  of  record  is  not 
subject  to  a  private  action  for  oppressively, 
maliciously,  and  corruptly  entering  a  decree 
disbarring  an  attorney.  Webb  v.  Fisher 
(Tenn.)  791 

Effect  of  decision. 
Sec  alpo  JirnoMKNT,  2. 

6.  The  doctrine  of  siare  decisis  cannot 
be  invoked  in  favor  of  decisions  on  former 
statutes  which  were  merely  similar  to,  but 
not  identical  with,  one  under  review.  Ad- 
ams V.  Yazoo  &  M.  V.  R.  Co.  (Miss.)  33 

7.  The  fact  that  a  case  argued  and  duly 
considered  in  a  state  court  was  a  friendly 
one  will  not  prevent  the  decision  therein  on 
the  construction  of  the  state  Constitution 
from  being  conclusive  in  Federal  courts. 
Randford  v.  Poe  (C.  C.  App.  6th  C.)  641 
60  L.  R.  A. 


8.  A  Federal  court  should  render  judg- 
ment depending  on  the  construction  of  a 
state  Constitution,  in  accordance  with  a  pre- 
vious decision  by  the  highest  state  court  on 
the  subject,  although,  before  such  state  de- 
cision was  rendered,  the  Federal  court  had 
rendered  an  opinion  to  the  contrary.       1(L 

NOTES   AND   BbIEFS. 

Courts;  what  are  judicial  questions;  pow- 
er to  set  aside  legislative  discretion  as  un- 
reasonable. 391 

Authority  to  review  legislative  dedaion  as> 
to  necessity  of  exercising  right  of  eminent 
domain.  213 

Authority  to  review;  power  of  legislature 
to  enact  statute.  196 

Power  of,  to  scrutinize  police  r^ulations 
of  legislature.  527 

Control  over  legislative  decision  as  to  nt?- 
ceseity  for  drainage.  107 

Liability  of  judge  for  corrupt  and  mali- 
cious conduct.  791 

Federal    court    following    state    decision. 

645 

COVENANT. 

Tender  back  of  the  consideration  mon- 
ey is  not  a  prerequisite  to  re-entry  for  con- 
dition broken,  under  the  deed  authoriiing 
such  re-entry  on  failure  to  perform  the  con- 
dition. Bouvier  v.  Baltimore  &  N.  Y.  R. 
Co.  (N.  J.  Err.  &  App.)  750 

Notes  and  Bbiefs. 

Transferability  of  a  right  of  entry  for 
condition  broken: — (I.)  Nature  of  the 
right;  (II.)  rule  against  transferability: 
(a)  before  breach  of  condition;  (b)  after 
breach  of  condition;  (III.)  exceptions  to 
rule:  (a)  statutory;  (6)  after  breach 
where  the  law  against  maintenance  is  not  in 
force;  (o)  as  to  devises;  {d)  easements  on 
condition;   (IV.)  summaiy  750 

CREDITORS'  BUX. 

£rror  in  Judgment  on,  see  Appeal  A5I> 
Ebicor,  15. 

1.  In  applying  assets  which  have  been 
wrongfully  assigned  in  fraud  of  creditors  to 
the  payment  of  debts  of  the  assignor,  real 
estate  should  be  first  exhausted,  to  the  ex- 
oneration of  personalty.  Oppenheimer  v. 
Collins  (Wis.)  406 

2.  The  mere  fact  that  a  debtor's  interest 
in  his  father's  estate  consists  in  part  of  real 
estate,  upon  which  an  execution,  might  be 
levied,  will  not  prevent  the  maintenance  of 
a  creditor's  bill  to  reach  such  interest  if  an 
execution  has  been  returned  "no  property 
found,"  and  it  is  not  shown  that  the  value 
of  such  real  estate  was  sufficient  to  satisfy 
the  costs  of  sale.  Id. 

3.  Personal  judgment  should  not  be  en- 
tered against  d^endants  for  the  full  amount 
of  the  claim,  in  the  absence  of  anything  to 
show  chat  they  had  become  personiUly  liable 
therefor,  in  a  creditor's  suit  to  subject  as- 
sets in  the  hands  of  third  persons  to  the 
payment  of  a  judgment  debt.  Id. 


Cbiminal  Law— Damages. 
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CRIMm AL  LAW. 

Right  of  Accused  to  Meet  Witnesses, 
see  TsiAL,  3. 

1.  A  statute  making  the  penalty  of  an 
tittempt  one  half  that  prescribed  for  the 
«oinmission  of  the  offense  is  void  for  uncer- 
tainty in  cases  where  the  penalty  for  the  of- 
fense is  imprisonment  for  life.  People  v. 
Burns  (Cal.)  270 

2.  Conviction  of  attempt  to  commit  rob- 
•beiy  after  conviction  of  prior  crimes  pun- 
ishable by  imprisonment  in  the  state  prison 
4oes  not  require  imposition  of  punishment 
under  a  statute  providing  for  life  imprison- 
ment after  such  conviction  of  one  guilty  of 
a  crime  which  upon  a  first  conviction  would 
be  punishable,  at  the  discretion  of  the  court, 
hy  imprisonment  for  life,  although  one  con- 
victed of  robbery  under  such  circumstances 
would  be  within  the  terms  of  such  statute, 
where  there  was  no  discretion  to  punish  one 
jfuilty  of  an  attempt  to  commit  robbery  by 
imprisonment  for  life.  Id. 

3.  Under  statutes  fixing  the  punishment 
for  robbery  at  imprisonment  for  not  less 
than  one  year,  and  permitting  the  court,  in 
its  discretion,  to  sentence  the  offender  to 
imprisonment  during  his  natural  life,  and 
making  the  punishment  for  an  attempt,  im- 

grisonment  for  a  term  not  exceeding  one 
alf  the  longest  term  of  imprisonment  pre- 
scribed upon  conviction  of  the  offense  so  at- 
tempted,— an  attempt  to  commit  robbery 
may  be  punished  by  imprisonment  for  a  defi- 
nite term  of  years.  Id. 

CUSTOM. 

As   to  Irrigation;   Judicial   Notice  of, 
see  Evidence,  2. 

DAHAOES. 

For  Fright  Resulting  in  Physical  In- 
jury, see  Fright. 

Pnnitive. 

1.  In  an  action  to  recover  damages  re- 
sulting from  an  assault  and  battery  commit- 
ted on  the  plaintiff,  if  there  be  aggravating 
circumstances  either  in  the  act  or  intention, 
punitive  or  exemplary  damages  may  be  re- 
covered. Berkner  v.  Dannenberg  (Ga.)  559 
Wrongful  diseonneetion  of  telephone. 

2.  The  measure  of  damages  for  wTong- 
fully  disconnecting  a  telephone  because  of 
mistake  as  to  payment  of  rent  is  the  amount 
which  will  compensate  the  patron  for  the 
injuries  caused  by  the  breach  of  contract. 
Cumberland  Teleph.  &  Teleg.  Co.  v.  Hendon 
(Ky.)  849 

3.  The  compensatory  damages  to  be 
awarded  a  patron  of  a  telephone  company 
for  wrongful  discontinuance  of  the  service 
are  the  amount  paid  for  the  service  for  the 
time  during  which  it  was  refused,  in  the  ab- 
sence of  any  proof  of  specific  loss  because  of 
the  disconnection.  Id. 
Personal  injuries. 

4.  Loss  of  the  child's  society  is  not  an 
element  of  the  damage  to  be  awarded  a  pa- 
rent for  negligent  injuries  to  it.  McGarr 
V.  National  &  P.  Worsted  Mills  (R,  I.)  122 
60  L.  R.  A. 


Condemnation      or      depreciation     in 
value  by  eminent  domain. 

Evidence  as  to,  see  Evidence,  18-20. 
See  also  Eminent  Domain,  16. 

5.  Although  a  riparian  proprietor  has 
the  right,  as  an  abstract  proposition  of  law, 
to  the  ordinary  natural  flow  of  a  stream, 
such  rule  furnishes  no  basis  for  compensa- 
tion where  water  is  appropriated  for  irriga- 
tion purposes;  but  in  order  to  entitle  him 
to  compensation  in  such  cise,  he  must  suf- 
fer an  actual  loss  or  injury  to  his  riparian 
estate,  which  the  law  recognizes  as  belong- 
ing to  him  because  of  his  right  to  the  use 
and  enjoyment  of  the  water  of  which  he  is 
deprived.     Crawford  Co.  v.  Hall  (Neb.)  889 

6.  The  financial  returns  which  a  water 
plant  can  be  made  to  bear  must  be  consid- 
ered in  determining  the  value  of  the  fran- 
chises of  its  owner  when  taken  by  right  of 
eminent  domain.  Kennebec  Water  Dist.  v. 
VVaterville  (Me.)  856 

7.  In  determining  how  much  income  a 
water  plant  can  be  made  to  produce,  for 
the  purpose  of  ascertaining  the  value  of  the 
franchises  of  its  owner  which  are  sought  to 
be  taken  by  right  of  eminent  domain,  it 
must  be  allowed  a  fair  amount,  based  upon 
the  fair  value  of  its  property,  taking  into 
account  the  cost  of  maintenance  or  deprecia- 
tion and  cun-ent  operating  expenses,  allow- 
ing something  for  the  ri&  of  the  original 
enterprise,  if  any,  over  and  above  income 
which  it  has  received  at  rates  which  would 
have  been  excessive  but  for  such  risk,  so  far 
as  such  fair  amount  can  be  allowed,  and  no 
more  should  be  exacted  from  the  public  than 
the  service  is  worth.  Id. 

8.  Whether  or  not  the  franchises  of  a 
war^r  company  are  exclusive,  and  how  far 
it  is  without  competition,  as  well  as  the  pe- 
riod for  which  they  are  to  endure,  are  to  be 
taken  into  consideration  in  determining 
their  value,  when  sought  to  be  taken  by  the 
right  of  eminent  domain.  Id. 

0.  The  quality  of  water  furnished  and 
of  the  services  rendered,  and  the  fitness  of 
the  plant,  and  the  source  of  the  water  sup- 
ply to  meet  reasonable  requirements  in  the 
present  and  future,  are  to  be  considered  in 
determining  the  value  of  a  water  plant  tak- 
en by  eminent  domain.  Id. 

10.  The  faithfulness,  or  unfaithfulness, 
even  to  the  extent  of  rendering  the  franchis- 
es liable  to  forfeiture,  of  a  water  company 
in  performing  its  duties,  should  not  be  con- 
sidered in  determining  the  value  of  its  plant 
when  taken  by  eminent  domain.  Id. 

11.  That  a  water  company  has  received 
more  than  reasonable  rates  for  services  ren- 
dered should  not  be  considered  in  determin- 
ing the  amount  which  must  be  paid  for  its 
plant  when  taken  by  eminent  domain.        Id. 

12.  Upon  taking,  by  eminent  domain,  the 
system  supplying  one  municipal  corporation 
from  a  water  company  operating  several 
plants  in  different  places,  no  increased  bur- 
den upon,  or  impairment  of  value  of,  the  re- 
maining plants  because  of  the  severance  of 
the  property  can  be  considered  as  an  ele- 
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iiuT.t  of  damage,  where  the  various  plants 
are  separate  and  distinct,  although  some  ad- 
ditional cost  of  management  may  be  thereby 
imposed  upon  the  rem  lining  ones.  Id. 

13.  The  cost  of  replacing  a  water  plant 
with  one  substantially  like  it  must  be  con- 
sidered in  determining  its  value  when  ap- 
propriated by  eminent  domain;  but  such 
consideration  must  be  made  in  the  light  of 
the  fact  that  the  plant  is  a  completed  struct- 
ure and  a  going  concern.  Id. 

14.  Property  of  a  water  company  not  di- 
rectly connected  with  the  water  system  or 
plant  which  is  taken  from  it  by  right  of 
eminent  domain  should  be  appraised  at  its 
fail-  njarket  value,  not  at  a  forced  sale,  but 
at  what  it  is  fairly  worth  to  the  seller  un- 
der  conditions  permitting  a  prudent  and 
beneficial  sale.  Id. 

15.  In  determining  the  structure  value  of 
a  plant  for  a  municipal  water  supply  to  be 
taken  by  eminent  domain,  the  appraisers 
should  consider  the  present  efficiency  of  the 
system,  the  length  of  time  necessary  to  con- 
struct the  same  dc  novo,  the  time  and  cost 
needed  after  construction  to  develop  the  new 
system  to  the  level  of  the  present  one  in  re- 
j-|)ect  to  business  and  income,  and  the  added 
net  income**  and  profits,  if  any,  which,  by 
its  acquirement  ns  a  going  concern,  would 
accrue  to  a  purchaser  during  the  time  re- 
quired for  the  now  Ci)ii<t ruction  and  devel- 
opment of  business  and  income.  Id. 

Hi.  The  element  of  goo.l  will  should  not 
be  considered  in  estimating  the  value  of  a 
water  plant  to  be  taken  by  eminent  domain 
so  far  as  the  system  is  pnicticAlly  exclusive. 

Id. 

17.  The  possihility  of  future  development 
of  the  une  of  tlie  franeliises  of  a  water  com- 
pany should  be  considered  in  determining 
the  amount  to  1m»  allowed  for  them  when 
taken  by  eminent  domain.  In  the  light  of  the 
facts  that  further  investigation  may  be  nec- 
essary therefor,  and  that  at  any  stage  of  the 
development  the  owner  of  the  franchises  will 
be  entitled  to  charge  only  reasonable  rates 
under  the  conditions  then  existing.  Id. 

18.  That  a  statute  provides  for  the  taking 
of  the  property  and  franchises  of  a  water 
company  by  eminent  domain  in  no  way  im- 
pairs the  value  for  which  compensation 
must  be  made.  Id. 

I  ft.  The  capitalization  of  the  income  of  a 
water  company,  even  at  reasonable  rates, 
cannot  be  adopted  as  a  tost  of  the  present 
value  of  the  plant,  upon  which  to  calculate 
the  amount  to  be  paid  to  it  when  the  plant 
in  taken  by  eminent  domain, — especially 
wl'.ore  the  franchisees  are  not  exclusive  or 
perpetual.  Id. 

Notes  and  Briefs. 
Hamagos:   nominal,  for  appropriation  of 

railroad  right  of  way  for  telegraph  line.  147 
For  fright,  terror,  or  mental  distress.  017 
Liability     for     injuries     resulting     from 

fright.  404 

For  injury  to  minor  child.  123 

For  assault  and  batteiT.  560 

60  L.  K.  A. 


Punitive,     for     discontinuing     telephone 
service.  849 

DEATH. 

Revocation  of  Xote  by  Maker's  Death, 
see  Bills  and  Notes,  6. 

1.  General  statutory  language  providing 
indemnity  to  the  next  of  kin  of  a  person 
negligently  killed  does  not  apply  in  favor  of 
nonresident  aliens  in  case  deceased  is  in- 
stantly killed,  or  dies  without  oonsoious 
pain.  McMillan  v.  Spider  Lake  Sawmill  & 
Lumber  Co.  (Wis.)  589 

2.  The  mother  of  an  illegitimate  child 
has  no  right  of  action  for  his  homicide  un- 
der Ga.  Civ.  Code.  §  3828,  giving  to  a  moth- 
er a  right  of  action  for  the  homicide  of  a 
child  who  contributes  to  her  support. 
Robinson  v.  Georgia  R.  &  Bkg.  Co.    (Ga.) 

555 

Notes  and  Bbiefs. 

Death;   right  of  nonresident  alien  to  re- 
cover for.  589 

DEDICATION. 

Of  Streets  in  Camp-Meeting  Associa- 
tion, see  Camp-Meeti:tq  Associa- 
tion, I. 

DEEDS. 

A  deed  by  one  to  whom  an  undivided 
interest  in  certain  land  is  couA'eyed.  of  all 
the  **surface"  of  such  land,  retaining  the 
right  to  make  and  maintain  on  the  land  such 
openings  as  may  be  necessary  for  ventilation, 
drainage,  and  taking  out  of  all  the  coal, 
without  liability  for  injuries  to  the  surface 
or  anything  thereon  by  reason  of  mining  such 
coal,  and  the  right  to  remove  the  same  given 
the  owner  of  the  other  half  interest  in  such 
land,  who  had  previously  conveyed  to  the 
grantor  all  the  coal  in,  on,  or  underlying 
his  undivided  half  of  such  land,  with  the 
right  to  make  and  maintain  openings  for 
ventilation,  drainage,  and  taking  out  all 
the  coal,  conveys  to  the  grantee  the  surface 
only,  and  does  not  pass  the  grantor's  right 
to  oil  and  gas  in  and  under  such  land. 
Williams  v.  South  Penn  Oil  Co.    (\V.  Va.) 

795 

Notes  and  Bbxets. 

Deeds ;  what  passes  by  grant  of  "surface" 
of  land.  796 

DEFINITION. 

Domestic  Purposes,  see  Waters,  6. 

DELEGATION     OF     VOVfTESL 

See  Co.nstitutional  Law,  1,  2. 

DEMURREB. 

To  Alternative  Writ  of  Mandamus,  see 

Mandamus,  1. 
To  Evidence,  see  Trial,  5. 

DESCENT   AND  DISTRIBUTION. 

XoTES  AND  Briefs. 
Inheritance  by  illegitimate  children.    555 


Dbscription— Drains  and  Sewers. 
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DESCRIPTION. 

Of  Proposed  Drain,  see  Drains  and 
Sew£rs,  4. 

DEVISE. 

See  Wills. 

DIRECTION  OF  VERDICT. 

See  Trlal,  14,  15,  Notes  and  Briefs. 

DIRECTORS. 

Of  Corporation,  see  Corporations,  6,  7. 

DISCHARGE. 

In  Bankruptcy,  see  BANKBfUPTCY,  2,  3. 

DISMISSAI*. 

Of  One  defendant,  Right  to  Remove 
Cause  after,  see  Removal  of 
Causes. 

DISSOIiUTION. 

Of  Corporation,  see  Corporations,  19. 

DISTRICT  AND  PROSECUTINO  AT- 
TORNEYS. 

It  is  the  duty  of  the  prosecutor  in  a 
criminal  trial  to  see  that  the  accused  has 
a  fair  trial,  and  that  nothing  but  competent 
evidence  is  submitted  to  the  jury;  and  he 
should  specially  guard  against  anything 
that  would  prejudice  the  minds  of  the  ju- 
rors, and  tend  to  hinder  them  from  consid- 
eri!)g  only  the  evidence  introduced.  State 
V.  Irwin  (Idaho)  718 

DIVORCE. 

See  Husband  and  Wife,  6,  Notes  and 
Briefs. 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  12,  13. 

DRAINAGE  DISTRICT. 

As  Political  Subdivision,  see  Corpora- 
tions, 1. 

Due  Process  in  Including  Property  in, 
see  Constitutional  Law,  9. 

1.  Basing  the  voting  power  in  a  drain- 
age district  on  acreage,  rather  than  on  mem- 
bership, is  not  unlawful.  Mound  City  Land 
&  Stock  Co.  V.  Miller  (Mo.)  190 

2.  Requiring  citizens  to  become  members 
of  drainage  districts,  and  share  the  expense 
of  drainage,  against  their  wills,  does  not 
make  the  law  unconstitutional.  Id. 

Notes  and  Briefs. 

Drainage  district;  as  public  corporation; 
power  of  legislature  to  create.  196 

DRAINS  AND  SEWERS. 

Conclusiveness  of  Legislative  Decision 
as  to,  see  Courts,  2. 

Drainage  District,  see  Drainage  Dis- 
tricts. 

Judicial  Notice  as  to  Benefits  from,  see 
Evidence,  1. 

Power  to  Condemn  Property  for,  see 
Eminent  Domain,  1,  4. 

1.  Provision   for  appeal   from  an  order 
CO  L.  R.  A. 


directing  the  construction  of  a  ditch  is  not 
essential  to  the  validity  of  a  drainage  stat- 
ute, since  pther  modes  of  renewing  the  pro- 
cee<Ungs  are  open  to  parties  injured  there- 
by. State  ex  rel.  Utick  v.  Polk  County 
Comrs.  (Minn.)  161 

2.  The  failure  of  Minn.  Gen.  Stat.  1901, 
chap.  258,  providing  a  general  system  for 
draining  wet  and  overflowed  lands  of  the 
state,  to  expressly  require  the  board  of 
county  commissioners  to  determine  whether 
a  proposed  improvement  thereunder  will  re- 
sult beneficially  to  the  public,  does  not  ren- 
der it  unconstitutional,  as  the  power  to 
make  such  determination  must  be  implied 
from  the  provisions  contained  therein  for 
filing  a  petition  for  the  location  of  a  pro- 
posed ditch  with  the  county  auditor  and 
the  giving  of  notice  by  him  to  all  interested 
parties  of  a  time  and  place  of  "hearing  to 
be  had  thereon,"  at  which  hearing  the 
board  must  determine  whether  to  entertain 
the  petition  or  not,  and  for  a  subsequent 
hearing  after  the  viewers  appointed  shall 
have  made  their  report  as  to  the  damages 
and  benefits  to  accrue  from  its  construction. 

Id. 

.3.  Failure  to  expressly  declare  that  the 
public  welfare  is  intended  to  be  promoted  by 
a  statute  for  the  drainage  of  wet  and  over- 
flowed lands,  and  to  provide  for  the  determi- 
nation of  that  question  by  the  county  com- 
missioners, in  whom  is  vested  the  power  to 
construct  any  ditch  or  drain  upon  a  peti- 
tion setting  forth  the  necessity  thereof,  does 
not  render  the  act  unconstitutional  as  a 
taking  of  private  property  for  private  use, 
where,  from  a  consideration  of  the  whole 
statute,  it  is  apparent  that  the  legislature 
intended  to  provide  exclusively  for  the  pub- 
lic welfare,  and  ample  opportunity  is  given 
to  all  parties  interested  to  appear  and  be 
heard,  while  the  levying  of  assessments  is 
expressly  limited  to  public  ditches.  Id. 

4.  The  description  of  a  proposed  drain 
in  the  petition  therefor  need  not  be  set  out 
with  precise  accuracy,  but  is  sufficient  if  the 
starting  point,  course,  and  terminus  arc 
stated  with  approximate  accuracy.  Id. 

Notes  and  Briefs. 

Drainage  of  wet  and  swampy  lands;  pur- 
pose a  public  one;  legislature  as  judge  of 
necessity;  certainty  of  description  in  pro- 
ceeding; constitutional  right  of  appeal.  162 

Procedure  for  establishment  of: — (I.) 
General  observations  as  to  right  to  estab- 
lish; (II.)  institution  of  proceedings:  (a) 
by  petition  of  landowner;  (6)  by  municipal 
ordinance;  (c)  by  organization  of  drainage 
district:  (III.)  jurisdiction  over  proceed- 
ings: (a)  in  general;  (6)  of  courts;  (c) 
conflicting  authority;  (IV.)  plans  and  spec- 
ifications: (a)  practicability:  (1)  in  gen- 
eral; (2)  choice  of  route;  (3)  lack  of  out- 
let; (4)  expensiveness ;  (6)  necessity  oi 
designating:  (1)  in  general;  (2)  estimates 
of  cost:  (3)  route;  (4)  dimensions;  (5) 
material  and  openings;  (o)  departure  from: 
(1)  route;  (2)  plans;  (3)  default  of  con- 
tractor;   (d)   departure  from  statute;    (V.) 
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necessity  must  be  shown:  (a)  to  make  es- 
tablishment legal;  (6)  to  uphold  assess- 
ment; (c)  who  to  determine  necessity; 
(VI.)  acquisition  of  right  of  way:  (a) 
right  to  acquire ;  (6)  how  acquired:  (1)  by 
contract;  (2)  by  eminent  domain ;  (c)  com- 
pensation must  be  made:  (1)  in  general; 
(2)  when  and  how  made;  (d)  procedure; 
{€)  measure  of  damages;  (VII.)  comple- 
tion of  improvement:  (a)  statutory  provi- 
sioiTS  must  be  followed;  (&)  jurisdictional 
fads;  (c)  effect  of  irregularities;  {d)  no- 
tice; hearing:  (1)  general  rules;  (2)  to 
whom;  (3)  of  what;  (4)  form;  (5)  hear- 
ing; (6)  other  matters;  (e)  letting  con- 
tract; (/)  remonstrance;  (g)  statutory 
matters;  {h)  details  of  work;  (t)  wrongful 
acta;  (?)  compensation  for  injury;  (k) 
other  matters;  (VIII.)  supervision  by 
court :  ( fl )  by  appeal ;  ( 6 )  on  collateral  at- 
tack; (IX.)  acquisition  of  funds:  (a)  use 
of  public  funds  or  credit;  (6)  local  assess- 
ment: (1)  authority  to  make;  (2)  what  is 
liable:  (a)  in  general;  (6)  by  whom  select- 
ed; (3)  procedure;  method  of  assessment; 
(4)  apportionment  and  equalization;  (5) 
for  what  may  be  laid;  ((3)  rights  of  prop- 
erty owner;  (7)  other  matters;  (8)  lien; 
(9)  enforcement;  (c)  collection  and  distri- 
bution of  fund;  {d)  curing  defects;  (X.) 
contesting  assessment:  (a)  who  may  con- 
test; (6)  method  of  contesting,*  (c) 
grounds  of  contesting;  {d)  benefit  must  be 
paid;  (e)  laches;  (f)  waiver;  (<;)  estop- 
pel; (h)  suit  to  recover  back  money  paid; 
(i)  other  matters;  (XI.)  abandonment  of 
drain.  161 

DT7E  PROCESS. 

See  Constitutional  Law,  0-13. 

DITTIES. 

The  attempted  smuggling  of  goods  in- 
to the  United  States  will  justify  their  for- 
feiture, as  against  the  claims  of  one  from 
whom  they  were  obtained  by  the  smuggler 
by  a  fraudulent  purchase,  which  remains 
imrescinded.  581  Diamonds  v.  United 
States  (C.  C.  App.  6th  C.)  595 

DTN  AMITE. 

Negligence  in  Storing,  see  Negligence, 
5. 

EASEMENTS. 

Notes  and  Bbiefs. 
Easements;  prescriptive  right  to  fish. 


ECCI<ESIASTICAl4    LAW. 

See  Religious  Societies. 
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EJECTlfEMT. 

Evidence    of    Ownership    of    Land,    see 
Evidence,  17. 

1.  One  of  two  or  more  persons  holding  a 
vested  right  of  entry  for  condition  broken 
may,  without  actual  entry,  maintain  eject- 
ment for  the  land  involved.  Bouvier  v.  Bal- 
timore &  N.  Y.  R.  Co.   (N.  J.  Err.  &  App.) 

750 
00  L.  R.  A. 


2.  Possessory  rights  only  will  not  sus- 
tain an  action  of  ejectment  without  shov^-ing 
the  legal  title.     Cahill  v.  Cahill   (Conn. I 

706 

3.  Title  to  real  estate  which  will  sustain 
an  action  of  ejectment  cannot  be  created  or 
established  by  the  presumptions  flowing 
from  peaceable  possession  of  it  for  a  period 
of  years  short  of  the  time  prescribed  by  the 
statute  governing  title  by  adverse  posses- 
sion. Id. 

Notes  a\d  Briefs. 

Ejectment;    recovery   against    wrongdoer 
!  by  plaintiff  proving  possession  imder  claim 

of  title.  706 

I 

EMINENT  DOMAIN. 

Appealability  of  Judgment  in,  see  Ap- 
peal AND  Ebbob.  2. 

Conclusiveness  of  Legislative  Determi- 
nation as  to,  see  Coubts,  1. 

Measure  of  Damages,  see  Damages, 
5-19. 

For  WTiat  Purpose,  see  also  Drains 
AND  Sewebs,  3. 

Wlio  may  exercise  right. 

1.  Power  to  condemn  property  injured 
by  a  sewer  system  for  a  temporary  period 
necessary  to  perfect  some  other  method  of 
disposing  of  the  sewage  is  not  conferred  by 
general  authority  to  construct  sewers  and 
acquire  by  eminent  domain  the  property- 
necessary  for  that  purpose.  Waterbury  v. 
Piatt  Bros.  &  Co.  (Conn.)  211 

2.  A  private  corporation  may  exercise 
the  right,  given  by  the  Constitution,  to  take 
private  property  for  purposes  of  a  reaenroir. 
upon  property  of  a  railroad  company  which 
is  not  held  for  public  use.  Denver  Power  k 
Irrig.  Co.  v.  Colorado  &  S.  R.  Co.    (Colo.^ 

3S3 
For  "what  purpose. 

3.  The  legislature  has  no  power  to  au- 
thorize the  taking  of  private  property  for  a 
private  use,  nor  to  compel  the  payment  of 
assessments  for  the  construction  of  any  pub- 
lic improvement  which  furthers  private  in- 
terests only.  State  ex  rel.  Utick  v.  Polk 
County  Comrs.  (Minn.)  161 

4.  A  constitutional  prohibition  of  the 
taking  of  private  property  for  private  pur- 
poses is  not  applicable  to  a  statute  provid- 
ing for  the  drainage  of  large  tracts  of  land. 
Mound  City  Land  &  Stock  Co.  v.  Miller 
(Mo.)  190 

5.  A  statute  requiring  every  railroad 
company  to  drain  off  the  water  accumulat- 
ing along  its  right  of  way  from  the  con- 
struction of  the  road,  without  regard  to 
whether  such  water  is  detrimental  to  the 
public  health  and  welfare  or  injurious  lo 
contiguous  lands,  and  providing  that  if  am 
company,  after  due  notice,  fail  to  compl% 
with  the  statute,  a  proper  ditch  may  be  con- 
structed by  public  authorities,  upon  peti- 
tion of  any  owner  or  tenant  of  land  contigu- 
ous to  the  road  feeling  himself  aggrieved. 
and  the  cost  assessed  upon  the  railroad  com- 
pany, is  unconstitutional    as    a    taking  of 
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private  property  for  private  use.     Chicago 
A  E.  R.  Co.  V.  Keith  (Ohio)  626 

6.  Absence  of  power  to  condemn,  for  a 
reservoir,  land  situated  within  a  govern- 
ment forest  reserve  cannot  be  urged  by  a 
private  individual  to  defeat  the  condemna* 
tion  proceedings.  Denver  Power  &  Irrig. 
Co.  V.  Colorado  &  S.  R.  Co.  (Colo.)  383 

7.  Authority  to  condemn  land  for  a  res- 
ervoir for  agricultural  and  milling  purposes 
is  sufficient  to  cover  its  condemnation  for 
power,  manufacturing,  and  *'other  beneficial 
uses  and  purposes,"  where  no  suggestion  is 
made  of  an  intended  use  which  is  not  direct- 
ly or  indirectly  associated  or  connected  with 
uses  expressly  authorized.  Id. 
What  may  be  taken. 

S.  Franchises  possessed,  but  not  in  fact 
•exercised,  are  included  in  a  statute  author- 
izing one  water  company  to  acquire,  by 
right  of  eminent  domain,  "the  entire  plant, 
property,  and  franchises"  of  another.  Ken- 
nebec Water  Dist.  v.  Waterville   (Me.)   856 

9.  A  company  seeking  to  acquire  for  a 
resen'oir  site,  by  right  of  eminent  domain, 
land  claimed  by  a  railroad  company  cannot, 
for  the  purpose  of  defeating  the  latter's 
right  in  the  property,  attack  its  corporate 
existence,  or  assert  that  it  has  not  sufficient- 
ly complied  with  the  law  to  give  it  a  right 
to  the  property.  Denver  Power  &  Irrig.  Co. 
v.  Colorado  &  S.  R.  Co.   (Colo.)  383 

10.  A  reservoir  company  cannot  take,  by 
right  of  eminent  domain,  land  devoted  to  the 
purposes  of  a  railroad,  unless  such  taking 
is  required  by  public  necessity;  and  the 
facts  that  the  site  is  the  only  available  one 
•on  the  stream,  and  that  the  railroad  com- 
pany might  procure  an  equally  available  lo- 
•cation  for  its  purposes  elsewhere,  are  imma- 
terial. Id. 

11.  The  mere  laying  of  rails  upon  a  right 
of  wav  is  not  sufficient  to  protect  the  prop- 
erty from  appropriation  for  other  public 
uses,  if  the  property  has  been  held  by  va- 
rious railroad  companies  for  many  years 
without  any  attempt  by  them  to  utilize  it, 
and  the  ra'ils  are  laid  only  a  short  time  be- 
fore the  proceedings  are  instituted  to  ac- 
quire adverse  title  to  -the  property,  and 
three  years  after  the  one  seeking  title  has 
commenced  to  expend  money  on  the  prop- 
erty; and  the  fact  that  the  corporation  lay- 
ing them  comes  into  existence  only  a  short 
time  before  it  begins  to  lay  the  rails  is  im- 
material if  its  rights  are  acquired  from 
other  corporations  which  never  made  any  at^ 
tempt  to  construct  a  road.  Id. 

12.  The  condemnation  of  the  right  to  con- 
struct a  telegraph  line  along  a  railroad 
right  of  way  is  not  prevented  by  the  fact 
that  a  right  of  way  for  the  line  might  be 
obtained  over  other  property  or  in  other 
ways.  Ft.  Worth  &  R.  G.  R.  Co.  v.  South- 
western Teleg.  &  Teleph.  Co.  (Tex.)         145 

13.  Authority  to  condemn  the  right  to 
•construct  a  telegraph  line  along  a  railroad 
riffht  of  way  is  conferred  by  a  statute  per- 
mitting the  condemnation  of  any  lands, 
whetlier  owned  by  private  persons  in  fee  or 
-60  L.  R.  A. 


in  any  less  estate,  or  by  any  corporation, 
whether  acq|uired  by  purchase  or  by  virtue 
of  any  provision  in  the  charter  of  such  cor- 
poration. Id. 

14.  The  condemnation  of  the  right  of  a 
private  riparian  proprietor  to  the  use  and 
enjoyment  of  a  natural  stream  flowing  past 
his  land,  or  its  impairment  by  an  appro- 
priation of  such  water  for  irrigation  pur- 
poses, is  authorized  by  Neb.  Comp.  Stat. 
1901,  chap.  93a,  art.  2,  §  41,  and  by  Neb. 
Const,  art.  1,  §  21,  and  such  proprietors 
may  recover  damages  in  the  same  way  and 
subject  to  the  same  rules  as  a  person  whose 
property  is  affected  injuriously  by  the  con- 
struction and  operation  of  a  railroad.  Craw- 
ford Co.  v.  Hall  (Neb.)  889 

15.  The  consents  of  owners  of  lots  abut- 
ting on  a  street  to  the  construction  and 
operation  of  a  street  railroad  on  such  street 
are  not  property  rights  that  can  be  appro- 
priated under  the  power  of  eminent  domain. 
Hamilton,  G.  &  C.  Traction  Co.  v.  Parrish 
(Ohio)  531 
Risbt  to  compensatioii. 

16.  A  riparian  owner  whose  property 
rights  are  appropriated  or  impaired  in  mak- 
ing appropriations  of  water  for  irrigation 
or  other  purposes  for  a  public  use,  as  au- 
thorized and  r^rulated  by  the  Nebraska  ir- 
rigation act  of  1896,  is  entitled  to  compen- 
sation for  the  injuries  actually  sustained, 
to  be  recovered  in  a  suitable  action  or  pro- 
ceeding instituted  for  such  purpose.  Craw- 
ford Co.  V.  Hall  (Nd).)  889 
Additional  burdens. 

17.  Poles  and  wires  which  permanently 
and  exclusively  occupy  portions  of  a  public 
street  or  highway  constitute  an  additional 
burden  for  which  the  abutting  owner  is  en- 
titled to  compensation  in  case  he  is  dam- 
aged thereby.  Bronson  v.  Albion  Teleph. 
Co.  (Neb.)  426 

Notes  and  Briefs. 

Eminent  domain;  conclusiveness  of  l^s- 
lative  decision  as  to  necessity;  interest  ac-  « 
quirable.  213 

Power  to  exercise  for  private  purposes; 
for  drainage  of  lands;  legislature  judge  ot 
necessity;  certainty  of  description  in  pro- 
ceedings; constitutional  right  of  appeal. 

162 

Who  may  exercise  power  of,  for  irriga- 
tion purposes;  condemning  land  previously 
taken  for  public  use;  power  to  construct 
railroad  through  land  acquired  for  reser- 
voir. 383 

By  telegraph  and  telephone  companv; 
when  may  be  appropriated;  railroad  right 
of  way;  necessity  for  taking.  146 

Determination  of  value  of  franchise  of 
waterworks  plant  sought  to  be  condemned. 

858 

ENTRY. 

Right   of,    for    Condition    Broken,   see 
Covenant;  Ejectment,    1;    Limi- 
tation OP  Actions,  1 ;  Pabtition  ; 
Real  Propebtt. 
63 
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Equal  Protkotion— Evidekcb. 


EQT7AI4  PROTECTION. 

See  Constitutional  Law,  4-7. 

EQUITY. 

1.  A  suit  in  equity  to  det^mine  the 
rightB  to  use  or  divert  the  waters  of  a 
stream  by  virtue  of  riparian  rights,  appro- 
priation, prescription  or  otherwise,  when 
claimed  by  a  large  number  of  persons,  and 
to  enjoin  infringement,  under  color  thereof, 
of  rights  acquired  under  the  Nebraska  ir- 
rigation act  of  1895,  may  be  maintained  in 
order  to  avoid  a  multiplicity  of  suits. 
Crawford  Co.  v.  Hall   (Neb.)  889 

2.  The  avoidance  of  a  multiplicity  of 
suits  will  give  equity  jurisdiction  of  a  suit 
by  a  municipal  corporation  to  enjoin  a  com- 
pany which  has  laid  gas  mains  in  its  streets 
from  violating  its  contract  as  to  maximiun 
rates,  where  it  is  entitled  to  nominal  dam- 
ases  at  law,  and  each  inhabitant  has  a  right 
of  action  to  vindicate  his  rights.  Muncie 
Natural  Gas  Co.  v.  Muncie  (Ind.)  822 

3.  The  plaintiff  in  a  suit  in  equity  to  de- 
termine conflicting  claims  to  the  right  to 
use  or  divert  the  waters  of  a  stream  by  vir- 
tue of  riparian  rights,  appropriation,  pre- 
scription or  otherwise,  and  enjoin  infringe- 
ment, under  color  thereof,  of  rights  acquiml 
under  the  Nebraska  irrigation  act  of  1896, 
may  offer  to  do  equity  by  compensating  ri- 
parian owners  whose  rights  are  affected  by 
the  construction  and  operation  of  an  irriga- 
tion canal;  and  in  such  case  the  amounts 
due  the  several  parties  by  way  of  damages 
may  become  a  proper  subject  of  inquiry  and 
adjudication  therein.     Crawford  Co.  v.  Hall 

(Neb.)  889 

Notes  and  Briefs. 

Equity;  jurisdiction  of,  where  remedy  at 
law  inadequate.  729 

ESTOPPEL. 

As  to  Insurance,  see  Insurance,  2-6. 

Notes  and  Briefs. 

Estoppel;  of  corporation  by  what  will  es- 
top stockholder.  929 

EVIDENCE. 
Judloial  notice. 

1.  The  Minnesota  supreme  court  takes 
judicial  notice  of  the  topography  of  all  sec- 
tions of  the  state,  and  that  certain  portions 
thereof  are,  for  want  of  natural  drainage, 
wet  and  swampy  during  the  greater  portion 
of  the  year  and  wholly  unfit  for  agricultural 
or  other  purposes,  but  that  th«y  would, 
when  properly  drained,  be  extremely  valua- 
ble and  productive.  State  ex  rel.  Utick  v. 
Polk  County  Comrs.  (Minn.)  161 

2.  The  supreme  court  of  Nebraska  will 
take  judicial  notice  of  the  fact  that  since 
the  early  settlements  of  the  western  por- 
tions of  the  state,  where  irrigation  has  been 
found  essential  to  successful  agriculture,  a 
custom  or  practice  has  existed  of  appropri- 
ating and  diverting  waters  from  the  natural 
channels  thereof  into  irrigation  canals,  and 
60  L.  R.  A. 


the  application  of  such  waters  to  the  soil  for 
agricultural  purposes.  Crawford  Co.  v. 
Hall  (N^.)  m 

Presumptions. 

Of  Title  from  Peaceable  Possession  of  Land, 
see  Ejectment,  3. 

3.  The  presumption  of  death  from  nat 
ural  causes  may  be  considered  by  the  jmy 
in  determining  the  cause  of  death  of  a  mem- 
ber of  a  mutual  benefit  society,  who  y^s£ 
found  dead  in  the  water,  where  the  evidence 
is  not  such  as  to  explain  or  indicate  how 
the  body  came  to  be  there.  Cox  v.  RoTal 
Tribe  of  Joseph   (Or.)  620 

4.  The  presumpticm  that  a  publication 
of  the  reason  of  the  discharge  of  an  em- 
ployee was  made  in  good  faith  must  prevail, 
where  it  was  made  after  investigation,  and 
embodied  the  result  of  the  inquiry  in  ac- 
cordance with  the  weight  of  evidence,  if 
clothed  in  temperate  and  decorous  hugua^ 
and  there  is  no  extrinsic  fact  or  circum- 
stance having  a  tendency  to  show  malice. 
Brown  v.  Norfolk  &  W.  R.  Co.  (Va.)      472 

6.  Service  under  a  contract  of  employ- 
ment for  a  fixed  period,  continued  after  the 
expiration  of  such  period,  will  be  presumed 
to  be  under  the  same  contract;  but  such 
presumption  must  yield  to  evidence  showin| 
a  change  of  terms.  Home  F.  Ins.  Co.  v. 
Barber  (Neb.)  921 

6.  Direct  proof  of  the  existence  of  a 
deed  may  be  aided  by  the  presumption  to 
be  derived  from  possession  and  repeated  acts^ 
of  ownership  in  establishing  the  title  to  real 
estate.     Cahill  v.  Cahill  (Conn.)  706 

7.  A  crime  will  not  be  presumed  to  have 
been  committed  on  a  day  when  accused  was 
in  the  state,  for  the  purpose  of  upholding 
extradition  proceedings  against  him  as  a  fug- 
itive from  justice,  if  the  indictment  chargH 
its  commission  on  an  earlier  date:,  and  no 
claim  or  suggestion  is  made  of  error  in  the 
charge.  People  ex  rel.  Cockran  v.  Hvatt 
(N.  Y.)  774 
Burden  of  proof. 

That  No  Injury  Resulted  from  Separation 
of  Jurors,  see  Appeal  and  Erbob,  8. 

To  Show  Harmlessness  of  Use  of  Intoxicants 
by  Jury,  see  New  Trial,  5. 

8.  The  burden  of  proving  that  the  act 
was  not  with  his  knowledge  or  consent  does 
not  rest  upon  one  on  whose  premises  liquor 
is  illegally  sold,  where  the  evidence  of  the 
prosecution  shows  merely  that  the  liquor 
was  procured  in  defendant's  building  frf^ 
a  person  unknown.  Campbellsnrille  v.  (Me- 
walt  (Ky.)  723 

9.  The  burden  of  proving  the  fact  is  upon 
one  alleging  that  another  availed  himself 
of  the  opportunity  to  publish  a  communica- 
tion of  a  privileged  class,  not  to  protect  hi* 
interests,  but  to  gratify  ill-will  again^^ 
plaintiff.  Brown  v.  Norfolk  &  W  R  Co. 
(Va.)  472 

10.  To  defeat  recovery  upon  a  mutual  l^n- 
efit  certificate  because  of  suicide  of  the  nif^m- 
ber,   the  burden  of  establishing  suicide  i-^ 
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upon  the  society.     Cox  v.  Hoyal  Tribe  of 
Joseph    (Or.)  620 

11.  On  the  trial  of  an  indictment  for  vio- 
lation of  a  Sunday  law^  the  burden  of  proof 
is  on  the  state  to  satisfy  the  jury  that  the 
labor  was  not  in  household  work,  or  other 
work  of  necessity  or  charity,  within  the  ex- 
ception of  the  statute.  State  v.  McBee  (W. 
Va.)  638 
Dooumeifttary  evidenoe. 

12.  The  mere  fact  that  the  yerdict  of  a 
coroner's  jury  must  be  returned  to  and  filed 
with  the  clerk  of  a  court  of  record  in  a 
state  where  the  coroner  has  no  judicial  func- 
tions does  not  make  it  judicial  in  character, 
so  as  to  entitle  it  to  admission,  in  an  action 
at  law,  as  evidence  of  the  facts  found  by 
him.     Cox  V.  Royal  Tribe  of  Joseph   (Or.) 

620 

13.  The  inclusion  of  an  authenticated 
copy  of  a  coroner's  inquest  in  the  proofs  of 
death  of  a  member  of  a  mutual  benefit  so- 
ciety does  not  render  it  admissible  in  evi- 
dence against  the  beneficiary  in  an  action 
on  the  certificate,  where  the  proofs  were 
furnished  by  the  subordinate  lodge  of  which 
deceased  was  a  member.  Id. 
Parol  evidenee  ooneemins  'writings. 

14.  Parol  evidence  is  admissible  to  desig- 
nate the  particular  property  described  and 
identified  oy  a  written  contract  for  its  con- 
veyance, and  which  was  in  the  contemplation 
of  the  parties  in  making  the  contract. 
Moayon  v.  Moayon  (Ky.)  416 

15.  Parol  evidence  is  admissible  that  an 
insurance  company  knew  of  the  facts  and 
circumstances  entitling  it  to  enforce  the 
provisions  of  a  policy  as  to  forfeiture  or 
not  at  its  option,  and  that  the  company  con- 
tinued to  treat  the  policy  as  in  force  and 
declined  to  exercise  such  option,  notwith- 
standing a  provision  in  the  policy  that  the 
agents  of  the  company  should  have  no  power 
to  waive  any  oonditioos  in  the  policy.  Ger- 
man Ins.  Co.  V.  Shader  (Neb.)  918 

16.  Parol  evidence  of  the  consideration 
for  a  note  is  admissible  where  the  note  eon- 
tains  nothing  further  in  regard  thereto  than 
the  statement  "for  value  rec'd."  Albert  Lea 
College  V.  Brown  (Minn.)  870 
ReleTanoy  and  materiality. 

See  also  Witnesses^  3. 

17.  That  a  man  refrained  from  all  man- 
ner of  acts  appropriate  to  ownership  is  ad- 
missible in  evidence  in  a  suit  to  recover,  in 
the  right  of  his  wife,  real  estate  occupied  by 
them  jointly,  as  tending  to  show  who  was  in 
possession.    Cahill  v.  Cahill   (Conn.)       706 

18.  The  selling  price  of  the  stock  of  a 
-water  company  is  not  competent  evidence 
of  the  value  of  a  portion  of  its  system  which 
is  to  be  taken  from  it  by  right  of  eminent 
domain.  Kennebec  Water  Dist.  v.  Water- 
viile   (Me.)  856 

19.  The  actual  rates  which  have  been 
charged  by  a  water  company,  and  its  actual 
earnings,  are  admissible  in  evidence  in  de- 
termining the  value  of  its  franchises  which 
are  to  be  taken  by  right  of  eminent  domain 

Id. 
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20.  Evidence  of  the  actual  cost  of  the 
plant  and  property  of  a  water  company,  to- 
gether with  a  proper  allowance  for  deprecia- 
tion, is  admissible,  but  not  controlling,  upon 
the  question  of  the  amount  which  must  be 
allowed  for  it  when  the  plant  is  taken  by 
right  of  eminent  domain.  Id. 

21.  Evidence  that^  in  repairing  a  belt 
which  parted  where  the  ends  were  laced  to- 
gether, causing  injury  to  an  employee,  a 
double  row  of  holes  was  substituted  for  & 
single  one,  is  inadmissible  upon  the  question 
of  the  employer's  negligence.  McGarr  v. 
National  &  P.  Worsted  Mills  (R.  I.)       122. 

22.  In  an  action  on  a  promissory  note,  an 
averment  by  the  holder  that  he  caused  due 
notice  of  dishonor  to  be  served  on  the  last 
indorser  but  one  is  sufficient,  in  the  absence- 
of  a  motion  to  make  more  specific,  to  admit 
evidence  that  the  notice  was  given  to  the  last 
indorser,  and  by  him  transmitted  to  the  one 
next  prior.      Oakley  v.  Carr  (Neb.)        431 

23.  A  witness's  estimate  of  the  reasonable- 
ness of  the  expenses  of  a  funeral  is  binding 
on  neither  jury  nor  court,  in  an  action  to  re- 
cover therefor  from  decedent's  estate.  Foley 
V.  Broeksmit  (Iowa)  571 

Notes  and  Briefs. 

Burden  of  proof  as  to  bill  of  sale  regular 
on  face.  259 

Burden  of  proving  fraud  in  assignment  of 
stock  to  avoid  liability  of  stockholder.    266 

Burden  of  proving  that  contract  contrary 
to  public  policy.  451 

Burden  of  proof  a^  to  necessity  of  work 
on  Sunday.  638 

Burden  of  proving  validity  of  transactions 
between  principal  and  agent.  928 

Presumption  of  bairic's  knowledge  of  sig- 
nature of  depositors  and  customers.        955 

Presumption  of  constitutionality  of  stat- 
ute. 646 

Presumption  of  validity  of  statutory  ordi- 
nance. 391 

Presumption  of  husband's  death  on  remar- 
riage of  wife.  606 

Inference  of  negligence  from  opinion  evi- 
dence. 443 

Conclusiveness  of  facts  proved  over  opin- 
ions of  experts.  794 

Of  validity  of  claim  in  foreign  suit.     39G 

Admissibility  of  declarations  of  decedent 
to  show  ownership  of  land;  burden  of  re- 
butting presumption  of,  from  possession; 
secondary  evidence  of  title  to  land;  pre- 
sumption of  grant  from  possession  of  land. 

706 

Admissibility  of  legislative  journals.    672 

Admissibility  and  sufficiency  of  verdict  of 
coroner's  jury  as  to  cause  of  death.  622 

Admissibility  of  evidence  on  former  trial. 

318 


EXCHANGE. 

Effect  of,  on  Negotiability  of  Note,  see 
Bills  and  Notes,  1. 
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EXKCUTOBS  AND  ADMINISTRATORS— FIXTURES. 


EXECUTORS     AND     ADMIHISTRA. 
TORS. 

ConclusiveneBs  of  Witness's  Estimate 
of  Reasonableness  of  Funeral  Ex- 
penses, see  EviDEKCE,  23. 

1.  The  allowance  of  $455  out  of  an  un- 
dertaker's bill  for  $626  for  the  burial  of 
an  afed  janitor,  whose  companions  were 
laboring  men,  and  whose  most  intimate 
friend  was  a  street  sweeper,  and  whose 
estate  was  less  than  $5,000,  is  excessive. 
Foley  V.  Broeksmit  (Iowa)  671 

Notes  and  Briefs. 

Executors  and  administrators;  liability 
to  garnishment.  400 

EXEMPTION. 

From  Taxation,  see  Taxes,  4-10. 

EXPERTS. 

Instructing  Jury  to  Discriminate 
against  Testimony  of,  see  TsiAii,  13. 

EXPLOSION. 

Of  Gunpowder  by  Servant;  Master's 
Liability,  see  Nuisances,  2. 

Destruction  of  Plate  Glass  Windows  by, 
see  Insubance,  8,  9. 

Of  Torpedo  by  Senrant;  Master's  Lia- 
bility for,  see  Master  and  Seby- 
ANT,  16,  16. 

Notes  and  Brikfs. 

Explosion;  proximate  cause  of  injury  by. 

377 

EXPLOSIVES. 

Negligence  in  Storing,  see  Negligence, 
6. 

EXPRESS  OOBIPANT. 

Taxation  of  Property  of,  see  Taxes,  12. 

Notes  and  Briefs. 

Express  companies;  constitutionality  of 
act  for  taxation  of.  646 

Taxation  of;  effect  of;  effect  of  commerce 
clause  of  Federal  Constitution.  687 

EXTRADITION. 

Reriew  of  Determination  in  Proceedings 

for,  see  Habeas  Corpus,  2. 
See  also  Evidence,  7. 

1.  The  power  which  independent  nations 
have  to  surrender  criminals  to  other  nations 
as  a  matter  of  favor  or  comity  is  not  pos- 
sessed by  the  states  of  the  Union,  and  no 
person  can  be  surrendered  by  one  state  to 
another  unless  the  case  falls  within  the  pro- 
visions of  the  United  States  Constitution. 
People  ex  rel.  Corkran  v.  Hyatt  (N.  Y.)  774 

2.  A  person  who  was  not  corporeally 
present  in  the  demanding  state  at  the  time 
of  the  commission  of  a  crime  with  which 
he  is  charged  is  not  a  fugitive  from  justice 
in  another  state  within  t£e  meaning  of  the 
United  States  Constitution  requiring  the 
delivery  up  of  fugitives  from  justice  for 
punishment.  Id. 
60  L.  R.  A. 


3.  The  presence  of  an  alleged  criminal 
in  a  state  for  a  single  day  after  the  alleged 
commission  of  the  crime,  and  neariy  a 
year  before  the  institution  of  any  proceed- 
ings against  him,  is  not  sufficient  to  retjuire 
his  surrender  by  another  state,  in  wliich  he 
is  found,  as  a  fugitive  from  justice.        Id. 

Notes  and  Briefs. 

Extradition;    of    person    not   within    de- 
manding state  when  crime  committed.      774 

FARMERS. 

Involuntary  Proceedings  in  Insolvent 
against,  see  Bankrttptcy,  I. 

FZXI.OW  SERVANT. 

See  Master  and  Servant,  6-13,  Notes 
AND  Briefs. 

FICTITIOUS  PERSON. 

Foiged  Check  Payable  to^  Becovery 
Back  by  Bank  Payings  see  As 
SXTICPSIT,  2. 

FINDINGS. 

Review  on  Appeal,  see  Appeax  and 
Error,  10,  11. 

FIRE. 

As  Cause  of  Breaking  Insured  Window, 

see  Insurance,  9. 
Liability    for    Injury    to    Infant,    see 

Neguoenge,  4. 

FISHERIES. 

Fish  as  Subject  of  Larceny,  see  Lar- 
ceny, 2. 

Notes  and  Briefs. 

Fisheries;   when  fish  subject  of   larceny. 

483 

Right  to  fish:— (L)  Public  right  of  fish- 
ery; (II.)  grant  of  exclusive  right  to  in- 
dividual: (a)  rig^t  to  make;  (6)  how 
made;  (o)  private  grants;  (III.)  prescript- 
ive rights:  (a)  in  general;  (b)  by  custom; 
(IV.)  kinds  of  fishery;  (V.)  public  regular 
tion;  (VT.)  how  exercised;  (VII.)  rights 
in  lakes  and  ponds;  (VIII.)  other  rights; 
(IX.)  shell  fisheries:  (a)  public  rights; 
lb)  private  rights;  (X.)  extmction;  (XI.) 
protection  of.  481 

FIXTURES. 

A  hotel  building,  affixed  to  land,  and 
held  ajid  conveyed  with  the  land  upon  which 
it  stands  as  real  estate,  cannot  thereafter, 
by  mere  agreement  of  the  parties,  become 
a  chattel  or  personal  property,  and  be  le- 
gally encumbered  by  a  chattel  mortgage, 
until  after  its  severance  from  the  land. 
Beeler  v.  C.  C.  Mercantile  Co.  (Idaho)     283 

Notes  and  Bbiefs. 

Fixtures;  what  constitutes;  intesitioii  of 
parties  as  element;  effect  of  executing  diatr 
tel  mortgage,  on  necessity  of  actual  sevei^ 
ance.  283 
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rOREIOK  JUDGMENT. 

Against  Garnishee,  see  Gabnishmeitt, 
3. 

FORGED  CHECK. 

Beooveiy  Back  by  Bank  Paying,  see 
Assumpsit,  2. 

FRANCHISE. 

Condemnatioin  of,  see  Ehiitent  Do- 
main, 8. 

Ezchisiveness  of  Water  Franchise  for 
Court,  see  Trial,  8. 

See  also  Gobpobations,  Notes  aitd 
Bbiefs. 

FRAUD. 

Preventing  Release  from  Debts  by  Dis- 
charge in  Bankruptcy,  see  Bank- 
ruptcy, 3. 

Suits  attacking  Fraudulent  Convey- 
ances, see  Cbeditobs'  Bill. 

Notes  and  Bbiefs. 

Fraud;  of  purchaser  in  obtaining  goods; 
seller's  right  to  rescind.  597 

Conveyance  by  insolvent  debtor;  grantee 
not  a  party  to  fraud;  fraudulent  gift  to 
wife.  409 

In  chattel  mortgage;  relationship  of  par- 
ties as  badge  of.  257 

Setting  aside  divorce  proceedings  for.  295 

FRIGHT. 

Allegations  as  to,  see  Pleading,  6. 

1.  There  can  be  no  recovery  for  fright 
which  results  in  physical  injuries,  in  the 
absence  of  contemporaneous  injury  to  th6 
plaintiff,  unless  the  fright  is  the  proximate 
result  of  a  legal  wrong  against  the  plaintiff 
by  the  defendant.  Sanderson  v.  Northern 
P.  R.  Co.    (Minn.)  403 

2.  An  action  will  lie  for  physical  injury 
or  disease  resulting  from  fright  or  nervous 
shock  caused  by  negligent  acts,  when  defend- 
ant should  have  known  that  such  acts  would, 
with  reasonable  certainty,  cause  such  result, 
or  the  negligence  was  gross,  showing  utter 
indifference  to  the  consequences  which  should 
have  been  contemplated  by  him.  Watkins  v. 
Kaolin  Mfg.  Co.  (N.  C.)  617 

Notes  and  Bbiefs. 
Fright;  recovery  of  damages  for.  617 

Liability  for  injuries  resulting  from.   404 

FUIX. 

Municipal  Authority  to  Provide  for 
Poor,    see    Municipal    Cobpoba- 

TIONS,  1. 

FUGITIVE. 

From  Justice,  see  Extbadition. 

FUNERAI*    EXPENSES. 

See  Evidence,  23;  Executobs  and  Ad- 

MINISTBATOBS. 

GARNISHMEMT. 

1.  A  writ  of  garnishment  against  a 
60  L.  R.  A. 


county  is  not  authorized  by  a  statute  pro- 
viding that  every  person  who  shall  have 
brought  a  suit  in  any  court  of  the  state 
against  any  person,  natural  or  corporate, 
shall  have  a  right  to  a  writ  of  gamisnment, 
to  subject  any  indebtedness  due  to  the  de- 
fendant by  a  third  person,  and  any  goods, 
moneys,  chattels,  or  effects  of  the  defend- 
ant in  the  possession  or  control  of  a  third 
person,  and  that  the  officers,  agents,  and  em- 
ployees of  companies  or  corporations  shall 
be,  as  regards  such  companies  or  corpora- 
tions, third  persons,  and  as  such  subject  to 
garnishment  after  judgment  against  the 
companies  or  corporations.  Duval  County 
V.  Charleston  Lumber  &  Mfg.  Co.  (Fla.)  649 

2.  Violation  of  a  state  statute  in  send- 
ing a  claim  out  of  the  state  for  the  purpose 
of  garnishment  will  not  deprive  the  gar- 
nishee of  the  protection  of  the  foreign  judg- 
ment, under  which  he  pays  the  claim,  from 
liability  to  pay  the  d&t  a  second  time  to 
his  creditor  within  the  state,  if  he  has  dis- 
closed all  defenses  within  his  knowledge  to 
the  foreign  court,  and  notified  the  debtor  of 
the  proceedings,  notwithstanding  which  the 
foreign  court,  which  has  jurisdiction  over  the 
parties  and  the  res,  compelled  him  to  pay 
the  claim.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Adams   (Ind.)  896 

3.  The  effect  of  a  foreign  judgment 
against  a  garnishee  to  protect  him  from  j^ay- 
ing  the  claim  a  second  time  to  the  principal 
debtor  will  not  be  defeated  by  the  fact  that, 
after  the  foreign  proceedings  were  insti- 
tuted, the  principal  debtor  brought  suit  upon 
the  claim  against  the  garnishee  within  the 
state,  which  he  pressed  to  judgment  before 
the  foreign  judgment  was  entered.  Id. 

4.  Affidavits  controverting  a  denial  by 
the  garnishee  of  possession  of  goods  of  the 
debtor  under  a  statute  permitting  such  affi- 
davits stating  reason  to  believe  the  answer 
to  be  incorrect  and  the  particulars  wherein 
it  is  so,  are  sufficient  to  raise  an  issue, 
where  they  state  that  plaintiff  believes  with 
good  reason  that  the  answer  is  incorrect,  be- 
cause garnishee  took  into  his  possession  the 
debtor's  stock  of  goods  and  attempted  to  ac- 
quire title  thereto  without  complying  with 
the  terms  of  the  statute  requiring  the  pur- 
chaser of  a  stock  of  goods  to  ascertain  the 
creditors  of  the  seller,  and  have  the  pur- 
chase price  applied  to  their  claims.  McDan- 
iels  V.  J.  J.  Connelly  Shoe  Co.  (Wash.)    947 

Notes  and  Bbiefs. 

Gkimishment;    liability  of   administrator 
to.  409 


GAS. 

Action  by  Municipality  to  Enjoin  Vio- 
lation of  Contract  as  to  Maximum 
Rate,  see  Action  ob  Suit,  8,  9; 
Equity,  2;  Injunction,  6. 

Inclusion  of,  in  Deed,  of  "Surface"  of 
Land,  see  Deeds. 

1.  A  municipal  corporation  has  power  to 
stipulate  as  to  the  maximum  rates  to  be 
charged  by  a  gas  company  when  allowing  it 
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to  lay  pipes  in  the  streets,  under  a  statute 
giving  it  exclusive  power  over  its  streets, 
highways,  and  alleys.  Muncie  Natural  Gas 
Ca  V.  Muncie  (Ind.)  822 

2.  A  gas  company,  while  enjoying  a  con- 
tnust  permitting  it  to  lay  pipes  in  the 
streets  of  a  city,  cannot  attack  the  power  of 
the  city  to  stipulate  in  the  contract  as  to 
the  maximimi  rates  to  he  charged  for  gas. 

Id. 
Notes  asd  Bbxefb. 

Gas;  grant  of  right  to  lay  pipes  in  city 
atreets;  power  to  fix  prices  to  consumers; 
ri^ht  of  municipality  to  bring  suit  to  en- 
join increase  of  charges.  823 


OIFT. 


NOTIS  AND  BRIEFR. 


Gift;  note  of  donor  as;  revocation  by  do- 
nor's death.  870 

<H>OD  WILL. 

Consideration  of,  in  Fixing  Value  of 
Water  Plant,  see  Damages,  16. 

1.  The  sale  of  the  good  will  of  a  business 
and  the  personal  property  used  in  conduct- 
ing it,  upon  which  appears  the  name  of  the 
seller,  will  not  prevent  him  from  resuming 
business  under  his  own  name.  Ranft  v. 
Reimers  (III.)  201 

2.  One  who  has  sold  the  good  will  of  a 
business  to  persons  who  change  the  name 
under  which  it  is  conducted  has  a  right, 
upon  resuming  business  under  the  old  name, 
to  have  mail  directed  to  such  name  delivered 
to  him.  Id. 

3.  One  who  sells  a  trade,  good  will,  and 
business,  covenanting  to  warrant  and  de- 
fend the  same,  cannot,  after  resuming  busi- 
ness, solicit  trade  from  his  former  custom- 
el's  to  the  injury  of  the  buyer.  Id. 

4.  One  who  sells  and  warrants  the  good 
will  of  a  business,  a  large  part  of  the  orders 
of  which  come  by  telephone,  cannot,  upon 
resuming  business,  appropriate  the  old  tele- 
phone number  to  the  injury  of  the  buyer. 

Id. 

Notes  and  Briefs. 

Good  will ;  right  of  vendor  of,  to  canvass 
old  customers;  injimction  against.  292 

GOVERNMENT. 

Review  of  Determination  of,  in  Extra- 
dition Proceedings,  see  Habeas 
Corpus,  2. 

ORADE  CR08SIN08. 

Power  to  Abolish,  see  Municipal  Cor- 

POIIATIONS,   2. 

GUNPOWDER. 

Storage  of,  as  Nuisance,  see  Nui- 
sances, 2. 

Notes  and  Bbibfs. 

Proximate  cause  of  injury  by  explosion 
of.  377 

60  L.  R.  A. 


HABEAS  CORPUS. 

1.  The  right  to  a  writ  of  habeas  corpus 
is  not  defeated  on  the  ground  that  pe- 
titioner is  not  in  custody,  where  he  has  been 
placed  under  arrest  by  the  sheriff,  and  told 
that  his  movements  must  be  under  the  con- 
trol of  the  sheriff,  although  he  is  given  the 
liberty  of  the  city  to  aid  him  in  procuring 
the  writ.  Ex  parte  Foster  (Tex-  Crim. 
App.)  631 

2.  The  determination  by  the  governor 
that  a  person  whose  rendition  for  trial  on 
a  criminal  charge  is  sought  by  another  state 
is  a  fugitive  from  justice  is  reviewable  by 
habeas  corpus.  People  ex  rel.  Corkran  v. 
Hyatt   (N.  Y.)  774 

NOTKS  AND  BAIEFS. 

Habeas  corpus;  extent  of  review  on  ap- 
peal. 775 

HAWKING. 

On  Camp  Meeting  Ground,  Right  to 
Proliibit,  see  Camp  Meeting  Asso- 
ciation, 3. 

HIGHWAYS. 

Dedication  of,  in  Park  of  Camp  Meeting 
Association,  see  Camp  JMeeting 
Association,  1. 

Telephone  Poles  and  Wires  on,  as  Ad- 
ditional Burden,  see  Eminent  Do- 
main, 17. 

Fixing  Maximiun  Rates  in  Allowing 
Gas  Pipes  in,  see  Gas. 

Enjoining  Cutting  of  Trees  in,  see  In- 
junction, 8,  9. 

Conclusiveness  of  Judgment  as  to 
Boundary  of,  see  Judgment,  5. 

Conclusiveness,  on  Lot  Owner,  of  Judg- 
ment  against  City  for  Personal  In- 
juries, see  Judgment,  4. 

Running  of  Limitations  against  Lot 
Owner's  Liability  over  to  City,  see 
Limitation  or  Actions,  2. 

Improvement  of,  see  Public  Impbove- 

MENTS. 

Power  of  Road  District  to  Raise  Money 
by  Taxation,  see  Taxes.  1. 

Liability  of  Telephone  Company  Injur^ 
ing  Trees  In,  see  Telephones. 

1.  Erecting  in  or  beside  a  highway  a 
crane  for  delivering  mail  to  passing  trains, 
which,  when  the  mail  bag  is  strung  upon  it, 
is  calculated  to  frighten  horses  of  ordinary 
gentleness,  is  negligence  which  will  render 
the  railroad  company  liable  to  one  who,  in 
the  exeroise  of  ordinary  care,  is  injured  by 
the  frightening  thereby  of  the  horse  which 
he  is  driving,  although  the  bag  is  actually 
placed  in  position  by  government  employees. 
Cleghom  v.  Western  R.  Co.  of  Ala.    (Ala. I 

269 

2.  A  purchaser  of  a  lot  at  sheriff's  sale, 
who  has  not  obtained  any  possession  or  con- 
trol of  the  premises,  except  such  as  arises 
constructively  from  the  delivery  or  record- 
ing of  the  sheriff's  deed,  is  not  responsible 
to  the  city,  which  has  paid  a  judgment  for 
injuries   received   by   falling   into   a   negli- 
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gently  constructed  coal  hole  in  front  of  such 
lot  three  weeks  after  the  issuance  of  the 
sheriff's  deed,  and  while  the  former  owner 
was  still  in  possession.  Lincoln  v.  First 
Nat.  Bank  (Neb.)  023 

Notes  aiyd  Briefs. 
Highways;    trees    in;    enjoining    owner's 
title  to  and  right  to  recover  for  injuries  to. 

427 

Power  of  city  to  vacate  street;  rights  of 

Abutting  owner.  720 

Ri|^ht  of  abutting  owner  to  have  streets 

remain  open.  786 

Conclusiveness,  against  lot  owner,  of  judg- 
ment for  personal  injuries  against  city; 
liability  of  purchaser  for  continuing  coal 
hole  with  defective  covering  in  sidewalk; 
invalidity  of  act  requiring  abutting  owner 
to  repair  sidewalk.  024 

HOUOINO  OVER. 

See  Landlord  and  Tenant,  6. 

HOMESTEAD. 

Husband's  Vested  Kight  to  Convey,  see 

CONSTITLTIONAL  LAW,    3. 

1.  A  vested  right  of  a  man  to  convey  his 
homestead  without  the  co-operation  of  his 
wife  is  impaired  by  a  statute  making  him 
incapable  of  conveying  it  unless  his  wife 
joins  in  the  conveyance.    Gladney  v.  bydnor 

(Mo.)  880 

2.  A  deprivation  of  right,  and  not  merely 
a  change  in  remedy  or  procedure,  is  effected 
by  a  statute  which  forbids  a  man  to  sell  his 
homestead  without  the  co-operation  of  his 
wife  where,  theretofore,  he  might  do  so  un- 
less the  wife  filed  a  claim  as  prescribed  b; 


statute. 
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Notes  and  Briefs. 


Homestead;  husband's  vested  right  to  sell 
or  encumber.  881 

HOMICIDE. 

A  master  may  be  found  guilty  of  mur- 
der for  whipping  a  servant  so  that  he  dies, 
although  he  has  a  right  to  inflict  the  pun- 
ishment, and  the  instrument  is  proper,  if 
the  punishment  is  so  prolonged  and  bar- 
harbous  as  to  indicate  malice.  State  v.  Shaw 
(S.  C.)  801 

Notes  and  Brieps. 

Homicide  by  excessive  or  improper  chas- 
tisement:—  (I.)  The  general  rule;  (II.) 
parent  and  child;  (IIL)  persons  in  loco 
parentis;  (IV.)  schoolmaster  and  pupil; 
(V.)  husband  and  wife;  (VI.)  master  and 
servant,  slave,  or  apprentice;  (VII.)  con- 
clusion. 801 

HUSBAND  AND  WIFE. 

Husband's  Right  to  Cbnvey  Homestead, 

see  Homestead. 
As  to  Witnesses,  see  Witnesses,  1. 

By  Mother  of  Bastard;  Effect  on  Right  to 
Maintain  Actipn  in  Bastardy,  see  Bas- 
tardy, 2. 

1.  In  this  state  the  only  essential  of  a 
«0  L.  R.  A. 


valid  marriage  is  the  free  consent  of  com- 
petent parties  to  live  together  in, the  mar- 
riage relation.     Eaton  v.  Eaton  (Neb.)   605 

2.  If  a  marriage  contracted  in  good  faith 
is  void  by  reason  of  some  removable  impedi- 
ment, the  parties  may,  after  the  impediment 
has  been  removed,  become  lawfully  united 
by  continuing  to  live  together  with  the  in- 
tention of  sustaining  toward  each  other  the 
relation  of  husband  and  wife,  and  even 
where  the  existence  of  the  impediment  and 
its  removal  were  unknown,  continued  co- 
habitation evidences  consent  to  live  in  wed- 
lock. Id. 

3.  A  marriage  contracted  by  a  divorced 
person  during  the  time  allowed  by  law  for 
commencing  proceedings  for  the  reversal  of 
the  divorce  decree  is  absolutely  void,  even 
if  the  decree  is  not  reversed,  under  Neb. 
Comp.  Stat.  1901,  chap.  25,  §  45.  making 
it  unlawful  for  one  obtaining  a  divorce  to 
remarry  during  the  pendency  of  an  appeal 
or  the  time  allowed  for  an  appeal.  Id. 
Property. 

Enjoining  Husband  from  Interference  with 
Wife's  Separate  Estate,  see  Injunction, 

4.  A  lease  of  land  which  is  the  separate 
estate  of  a  married  woman,  for  a  period  of 
more  than  one  year,  is  a  conveyance  within 
the  meaning  of  statutes  requiring  husband 
and  wife  to  join  in  the  conveyance  of  real 
estate  the  separate  property  of  the  wife,  and 
forbidding  the  conveyance  of  an  estate  for 
a  term  of  more  than  one  year  unless  the  con- 
veyance be  in  writing;  and  the  wife  must, 
therefore,  join  in  its  execution  notwith- 
standing a  statute  giving  the  husband  the 
j»ole  management  of  the  wife's  property  dur- 
ing marriage.  Dority  v.  Dority  (Tex.)  941 
Actions. 

5.  A  married  woman  may  maintain  a 
suit  in  equity  against  her  husband  to  en- 
force his  contract  to  convey  property  in 
trust  for  their  children  and  herself  in  con- 
sideration of  her  resumption  of  marital  re- 
lations which  she  had  abandoned  because  of 
conduct  on  his  part  entitling  her  to  a  di- 
vorce, where  the  statute  permits  her  to  sue 
alone  in  actions  between  her  and  her  hus- 
band. Moayon  v.  Moayon  (Ky.)  415 
DiToree. 

Withdrawal  of  Action  for,  as  Consideration 

for  Promise,  see  Contracts,  3,  4. 
Mutuality   of  Promise  to   Convey   Land   if 

Wife  Abstains  from  Bringing  Suit  for, 

see  Contracts,  5. 
Ratification  of  Decree,  see  Judgment,  7. 
Contract  to  Convey  Land  in  Consideration 

of   Wife   not   Suing   for,   see   Specific 

Performance,  2. 
0.  A  woman  who  consented  to  a  decree 
of  divorce  against  her  to  enable  her  hus- 
band to  obtain  a  grant  of  property  cannot, 
after  her  husband  has  married  another 
woman,  have  the  decree  annulled,  although, 
in  consideration  of  her  consent,  he  promised 
to  remarry  her  after  the  grant  was  pro- 
cured, and  the  decree  was  obtained  by  sup- 


1000 


Illegitimacy— Injunction. 


pression  of  facts,  and  false  testimony.    Kar> 
ren  v.  Karren  (Uteh)  294 

Notes  aito  Bbiefs. 

Marriage  of  divorced  person;  validity  of; 
effect  of  continued  cohabitation  after  re- 
moval of  impediment.  606 

Husband's  right  in  wife's  separate  prop- 
erty. 941 

Right  of  party  obtaining  or  consenting 
to  divorce  to  contest  its  validity.  294 

Divorce;  setting  aside  for  fraud;  grant- 
ing alimony  in  suit  to  set  aside.  295 

Validity  of  contract  in  consideration  of 
a  separation;  necessity  of  appointing  trus- 
tee. 417 

Validity  of  contract  between  husband  and 
wife  to  compromise  pending  or  contemplated 
divorce  suit.  406 

Fraudulent  gift  to  wife ;  who  to  determine 
as  to  existence  of  proper  grounds  for  sepa- 
ration. 410 

ZIXEGITIMAOY. 

Mother's  Right  of  Action  for  Death  of 
Illegitimate  Child,  see  Death,  2. 

Notes  and  Bbiefs. 
Inheritance  by  illegitimate,  children.    555 

IM PAIKINO  OBLIGATION. 

See  CONTKACTS,  15. 

IMPLIED  CONTRAOTS. 

ISee  CoxTBAcis,  1. 

DTDECEKT  ASSAULT. 

Attorney's  Services  in  Prosecuting  Ac- 
tion for,  as  Necessaries,  see  In- 
fants. 

Father's  Duly  to  Furnish  Counsel  Fees 
to  Prosecute  Action  for,  see  Pa- 
rent AND  Child,  1. 

INDEPENDENT  CONTRACTOR. 

See  Masteb  and  Servant,  17. 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

Notes  and  Briefs. 

Indictment;    necessity   of   alleging   nega- 
tive. 716 
For  robbeiy;  sufficiency  of.                   271 

INFANTS. 

Action  by,  on  Promise  to  Father,  see 

Action  or  Suit,  4. 
Giving  Name  to,  as  Consideration  for 

Promise,  see  Contracts,  2,  7,  8. 
Negligence  towards,  see  Negligence,  4, 

5. 
See  also  Trial,  U. 

Services  of  an  attorney  in  prosecuting 
for  an  infant  an  action  to  recover  damages 
for  an  indecent  assault  on  her  are  necessa- 
ries. Crafts  v.  Carr  (R.  I.)  128 
60  L.  R  A. 


Notes  Am)  Bbiefs. 
Infant;  parent's  duty  to  educate.  73^ 

Beneficial  legal  services  as  neoess&ries. 

12^ 

Mother's  right  to  recover  for  injury  to; 

measure  of  damages  for.  123 

INHERITANCE  TAXES. 

See  Taxes,  16,  17. 

INJUNCTION. 

1.  A  husband  may  be  enjoined,  in  a  suit 
which  does  not  seek  the  dissolution  of  the 
marriage,  from  further  interference  with  his 
wife's  separate  estate,  notwithstanding  the 
statute  gives  him  the  sole  management  oi  it 
during  marriage,  where  he  refuses  to  sup- 
port her,  and  so  diverts  the  income  of  her 
property  as  to  deprive  her  of  the  benefit 
which  the  law  entitles  her  to  receive  there- 
from through  his  management.  Doritv  v. 
Dority  (Tex.)  '941 

2.  Facts  with  reference  to  contemplated 
buildings  or  improvements,  which  have  been 
ascertained  promptly  by  effort  and  expense, 
and  compiled  and  put  in  form  for  the  use  of 
contractors,  having  a  commercial  value  so 
long  as  they  are  not  generally  known,  are 
property,  and  entitled  to  protection  as  such. 
F.  W.  Dodge  Co.  v.  Construction  Informa- 
tion Co.  (Mass.)  810 

3.  The  news  of  market  quotations  and 
sporting  items  gathered  and  furnished  by  a 
telegraph  company  to  patrons  by  means  of 
tickers  is  property,  which  will  be  protected 
by  equity  against  appropriation  by  rival 
companies  who  intend  to  furnish  it  to  their 
patrons  in  competition  with  complainant. 
to  the  injury  or  destruction  of  the  serviee. 
National  Teleg.  News  Co.  v.  Western  Union 
Teleg.  Co.  (C.  C.  App.  7th  C.)  805 

4.  The  furnishing  to  subscribers  of  secret 
information,  gathered  by  effort  and  expense, 
regarding  intended  buildings  or  improve- 
ments, which  is  advantageous  to  their  re- 
spective lines  of  business,  under  contract 
not  to  disclose  it,  is  not  a  publication  which 
will  deprive  its  owner  of  the  right  to  protec- 
tion against  the  unlawful  use  of  it  by  a 
rival.  F.  W.  Dodge  Co.  v.  Construction  In- 
formation Co.  (Mass.)  810 
Contract  rlghta. 

As  to  Maximum  Rates  for  Gas,  see  Acnox 
on  Suit,  8;  Equity,  2. 

5.  Injunction  will  lie  to  prevent  a  gas 
company  which  has  laid  its  mains  in  a  city 
street  from  violating  its  contract  as  to  max- 
imum rates  which  it  will  charge.  Muncie 
Natural  Gas  Co.  v.  Muncie  (Ind.)  822 
Water  rigbta. 

See  also  Equity,  1. 

U.  A  landowner  will  be  enjoined  from 
draining,  collecting,  and  diverting  percolat- 
ing waters  on  his  premises  for  the  sole  pur^ 
pose  of  wasting  them,  where  such  acts  will 
destroy  or  materially  injure  the  spring  of 
a  water  company  which'  makes  use  of  the 
water  thereof  for  supplying  the  people  of  a 
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municipality  with  water  for  domestic  use. 
Stillwater   Water   Co.   v.   Farmer    (Minn.) 

875 

7.  A  riparian  owner  having  a  superior 
title  to  the  use  of  the  water  of  a  stream  as 
against  an  appropriator  is  not  entitled  to 
maintain  an  injunction  to  prevent  the  diver- 
sion of  the  storm  or  flood  waters  of  the 
stream,  and  therebv  prevent  its  application 
to  a  beneficial  use  for  agricultural  purposes, 
as  contemplated  by  the  Nebraflka  irrigation 
act  of  1895.     Crawford  Co.  v.  Hall   (Neb.) 

880 
Hisbways. 

8.  An  injunction  will  not  be  granted  to 
restrain  the  cutting  of  trees  along  a  high- 
way by  a  telephone  company  in  erecting 
poles  and  wires  under  its  franchise,  in  the 
absence  of  insolvency  or  some  special  cir- 
cumstance, but  the  owner  will  be  left  to  his 
remedy  at  law,  Bronson  v.  Albion  Teleph. 
Co.  (Neb.)  426 

0.  The  invalidity  of  the  franchise  of  a 
telephone  company  does  not  entitle  an  abut- 
ting owner  to  an  injunction  to  restrain  it 
from  cutting  trees  along  a  street,  in  erect- 
ing its  poles  and  wires,  since  whether  its 
franchise  was  acquired  or  is  held  rightfully 
can  be  determined  only  in  a  direct  proceed- 
ing to  oust  the  company,  or  in  a  proceeding 
to  which  someone  who  claims  a  better  title 
is  a  party.  Id. 

Taxes. 

10.  The  prevention  of  a  multiplicity  of 
suits  is  sullicient  ground  for  an  injunction 
against  the  certifying,  by  a  board  of  tax  ap- 
praisers, of  assessments  against  corpora- 
tions to  the  officers  of  a  large  number  of 
counties,  if  the  assessments  are  illegal. 
Sandford  v.  Poe  (C.  C.  App.  Cth  C.)       641 

11.  Taking  the  relative  value  of  the  tan- 
gible property  of  a  corporation  within  a 
state,  as  compared  with  the  total  value  of 
all  its  tangible  property  in  different  states, 
where  it  is  done  under  a  statute  which  does 
not  require  this  to  be  done,  but  requires  the 
true  value  of  the  property  within  the  state 
to  be  taken  as  the  basis  of  assessment,  con- 
sidered with  reference  to  the  value  of  all 
the  property  of  the  corporation,  including 
a  consideration  of  the  value  of  its  capital 
stock  as  a  factor,  does  not,  even  if  it  is  in- 
equitable and  unjust  as  a  matter  of  fact, 
constitute  such  an  illegal  assessment  that 
the  courts  *can  grant  an  injunction  against 
it.  Id. 

Notes  and  Bbiefs. 

Injunction;  enforcing  penal  laws  of  state 
or  by-laws  of  corporation  by.  787 

Against  collection  of  taxes;  necessity  of 
paying  or  tendering  tax  due.  650 

Against  tax  or  assessment  levied  under 
void  act.  527 

Against  removal  of  corpse  from  place  of 
burial.  440 

Against  using  own  name  in  transaction 
of  business;  against  vendor  of  good  will  of 
business.  291 

Against  construction  of  sewer.  243 

60  L .  R.  A. 


INNKSi£PER. 

Liability  for  Injury  to  Guest,  see  Neg- 
ligence, 2,  3,  6. 

Notes  and  Bbiefs. 

Duty  to  protect  guest;  liability  for  bar- 
tender's acts;  contributory  negligence  of 
guest.  733 

INSOLVENCY. 

Involuntary  Proceedings  in,  against 
Farmers,  see  Bankruptcy,  1. 

Notes  and  Briefs. 

Effect  of  bankruptcy  law  on  state  insol- 
vency law.  .  577 

INSTRT7CTION8. 

Consideration  of,   on  Appeal,  see   Ap- 
peal AND  £rror,  5,  6. 
See  also  Trial,  11-14. 

INSURANCE. 

Expulsion  from  Benefit  Societies,  see 
Benevolent  Societies,  2,  3. 

Presumption  of  Death  from  Natural 
Causes,  see  Evidence,  3. 

Parol  Evidence  as  to  Company's  Knowl- 
edge of  Provisions,  see  Evidence, 
16. 

Effect  of  Including  Proofs  of  Death  in 
Copy  of  Coroner's  Inquest,  see  Evi- 
dence, 13. 

Imputing  Agent's  Knowledge  to  Com- 
pany, see  Notice,  3. 

Premiuins. 

See  also  infra,  4-6. 

1.  An  insurance  company  which  desires 
to  repudiate  the  act  of  an  agent  having  gen- 
eral power  to  receive  and  collect  premiums, 
in  accepting  a  premium  after  loss  occurs, 
must  return  or  tender  the  money  to  the  in- 
sured; and  a  mere  return  to  the  agent  with 
unexecuted  instructions  to  deliver  it  to  the 
insured  is  not  sufficient.  German  Ins.  Co. 
V.  Shader  (Neb.)  918 
Waiirer;  estoppel. 

2.  A  condition  in  an  insurance  policy 
that  it  shall  be  void  in  certain  cases  means 
only  that  it  is  voidable  at  the  option  of  the 
insurer,  and  a  forfeiture  for  breach  of  such 
condition  is  waived  where  the  company, 
with  knowledge  of  the  circumstances  giving 
it  power  to  avoid  the  policy,  treats  it  as  in 
force.  Id. 

3.  An  insurance  company  cannot  set  up 
that  a  policy  issued  by  its  agent  with  knowl- 
edge of  the  facts  was  void  when  issued  be- 
cause of  such  facts.  Id. 

4.  Receiving  the  premium  after  the  de- 
struction of  all  the  insured  property,  so  that 
nothing  remains  to  which  the  insurance 
may  attach,  waives  a  provision  that  the  in- 
surer shall  not  be  liable  for  loss  occurring 
before  payment  of  the  premium.  Id. 

5.  Provisions  in  a  policy  of  insurance 
that  the  risk  shall  not  attach  unless  the  pre- 
mium has  been  actually  paid  are  waived 
where  the  policy  is  delivered  on  an  agree- 
ment to  extend  credit,  and  the  insurer  does 
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not  take  advantage  of  such  provisions,  but 
treats  the  policy  as  in  force.  Id. 

ti.  A  condition  in  an  insurance  policy 
that  it  hhall  not  be  in  force  until  the  pre- 
mium is  paid  is  waived  by  the  company  neg- 
lecting to  insist  on  such  condition  after  the 
agent  reports  that  a  policy  has  been  issued, 
and  that  the  premium  thereon  is  unpaid.  Id. 
ProTision  for  arbitration. 

7.  A  provision  making  a  submission  of 
the  question  of  the  amount  of  loss  to  arbi- 
trators and  an  award  thereon  a  condition 
precedent  to  the  right  to  maintain  an  action 
on  a  policy  of  insurance  which  limits  the 
liability  of  the  insured  to  the  actual  cash 
value  of  the  property  at  the  time  of  loss 
cannot  be  enforced,  and  if  the  insurer  and 
insured  cannot  agree  as  to  the  extent  of  the 
loss  a  valid  cause  of  action,  subject  to  ad- 
judication by  a  court  of  law,  at  once  arises. 
Hartford  F.  Ins.  Co.  v.  Hon  (Neb.)  436 
Cause  of  loss  or  injury. 

Burden  of  Proving  Suicide,  see  Evidence, 

10. 
When    Verdict    Directed    for    Company    on 

Ground  of  Suicide,  see  Trial,  15. 

8.  The  breaking  of  a  plate-glasa  window 
by  the  explosion  of  gas  generated  by  the  use 
of  gasoline  to  clean  clolhos  is  not  caused  by 
the  blowing  up  of  the  building,  within  the 
meaning  of  an  insurance  policy  thereon 
which  exempts  the  insurer  from  loss  caused 
by  the  blowing  up  of  buildings.  Vorse  v. 
New  Jersey  Plate-Glass  Ins.  Co.  (Iowa)  838 

9.  Fire  is  not  the  cause  of  the  breaking 
of  a  window,  within  the  meaning  of  an  in- 
surance policy  exempting  the  insurer  from 
liability  for  losses  which  happened  by  or  in 
consequence  of  any  fire,  where  the  loss  was 
caused  by  the  explosion  of  gas  ignited  by  a 
match  or  light.  Id. 

10.  Carrying  a  loaded  gun  from  one  room 
of  a  house,  in  which  it  had  been  left  by  an- 
other person,  to  an  adjoining  room,  is  ""hand- 
ling firearms"  within  the  meaning  of  a 
clause  in  an  accident  insurance  policy  limit- 
ing to  $500  the  recovery  for  any  injury  re- 
ceived while  hunting,  or  while  using  or 
handling  loaded  firearms.  Doody  v.  Nation- 
al Masonic  Acci  Asso.  (Neb.)  424 
Apportionment. 

11.  In  distributing  the  loss  upon  a  build- 
ing, machinery,  and  stock  between  insurance 
policies  covering  all  the  items  for  a  gross 
sum  and  those  specifically  liable  on  each 
item,  all  of  which  provided  that  the  liability 
shall  not  be  greater  "than  the  amount  here- 
by insured  shall  bear  to  the  whole  insur- 
ance," the  blanket  policies  should  be  regard- 
ed as  insuring  each  item  to  the  entire 
amount  unappropriated  when  it  is  reached, 
making  the  adjustment  item  by  item  in  the 
order  of  greatest  loss,  if  that  will  work  sub- 
stantial equity  and  justice  to  all  concerned, 
and  deducting  the  sums  appropriate^!  to  the 
respective  items  us  they  are  adjusted  and 
passed.  Sohmoelzle  v.  I»ndon  &  L.  F.  Ins. 
Co.  (Conn.)  536 
Persons  entitled  to  proceeds. 

12.  Afterborn  children  of  a  subsequent 
CO  L.  K.  A.  ^ 


marriage  are  entitled  to  share  in  the  benefit 
of  a  policy  of  life  insurance  taken  for  the 
benefit  of  the  children  of  the  insured.  Scull 
V.  .Ktna  L.  Ins.  Co.  (N.  C.)  615 

Notes  and  Briefs. 

Recovery  under  fire  insurance  policy  for 
loss  by  explosion.  *   838 

Local  agent's  power  to  make  agreement 
for  insurance  company;  merging  of  oral 
agreement  into  written  contract;  agents 
power  to  waive  condition  precedent;  estop- 
pel by  company  receiving  full  premium 
after  loss  with  knowledge  thereof.  919 

Kight  of  afterborn  child  in  policy  for 
**children"  of  insured.  615 

Sufficiency  of  finding  as  to  suicide  of  in- 
sured :  conclusiveness  of  proofs  of  death  pre- 
pared by  insurer's  agent.  622 

Apportionment  of  loss  between  diflferent 
companies.  536 

Construction  of  policj';  adopting  con- 
struction most  favorable  to  insured.  424 

Provision  for  appraisal :  as  condition 
precedent  to  action  on  policy.  436 

INTEREST. 

Notes  and  Briefs. 

Interest:  taking  of,  not  permitted  at 
common  law.  450 

INTERPLEADER. 

Notes  and  Briefs. 
Interpleader;  as  proceeding  in  equity.  257 

INTERVENTION. 

In  Condemnation  Proceedings,   see  Ac- 
Tiox  OR  Suit,  11. 

Notes  and  Bbeefs. 

Intervention;  in  condemnation  proceed- 
ings. 386 

INTOXICATING  LIQUORS. 

Improper  Use  of,  by  Jurors,  see  Appeal 

AXD  £!rror,  19. 
Ordinance  Subjecting  to  Fine  Possessor 

of  Premises  on  Which  Liquor  Sold, 

see  Constitutional  Law,  12. 
Burden    of    Proving    Owners    Lack    of 

Knowledge,  see  Evidence,  8. 
New  Trial   for  Use  of,  by  Jurors,  see 

New  Trial,  5. 

IRRIGATION. 

Judicial    Notice   of  Custom   as    to,   see 

KViOKNCE,  2. 

Use  of  Water  for,  see  Waters,  16-23. 

JOINDER  OF  PARTIES. 

See  Action  or  Suit,  10. 

JOINT-STOCK   COMPANT-. 

Notes  and  Briefs. 
Transfer  cax  on  shares  in.  476 

JUDGES. 

See  Courts,  6,  Notes  and  Briefs. 
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jnrDOMEiiT. 

On  Creditors'  Bill,  see  Appeal  and  Er- 

ROR,  6. 
On  Appeal,  see  Appeal  and  EbIror,  20, 

21. 
Personal,  in  Creditor's  Suit,  Amount  of, 

see  Creditors'  Bill,  3. 
Effect    of    Foreign    Judgmeat    against 

Garnishee,  see  Garnishment,  3. 
Wife's  Right  to  Annulment  of  Divorce 

Consented   to,   see   Husband    and 

Wife,  6. 
Allowing   Amendment   on   Motion    for, 

Bee  Pleading,  4. 

Iiffeot  and  oondusiireiftess. 

1.  A  decision  that  a  statute  constitutes 
a  contract,  and  that  an  act  repealing  it  is 
void,  is  not  an  estoppel  to  a  subsequent  de- 
cision holding  that  the  former  statute  itself 
is  unconstitutional.  Adams  v.  Yazoo  &  M. 
V.  R.  Co.  (Miss.)  33 

2.  A  decision  as  to  an  exemption  from 
taxation,  in  a  case  between  the  sheriff  of 
a  county  and  a  railroad  company,  is  not  res 
judicata  in  a  case  between  a  state  revenue 
agent  and  a  dilTerent  railroad  company,  al- 
though it  may  be  persuasive  under  the  doc- 
trine of  stare  decisis.  Id. 

3.  A  decision  as  to  the  taxes  of  one  year 
is  not  res  judicata  as  to  the  taxes  for  an- 
other year.  Id. 

4.  A  judgment  against  a  city  for  person- 
al injuries  aiusod  by  a  defective  sidewalk  in 
an  action,  of  which  the  lot  owner  has  notice, 
is  conclusive  upon  the  latter  as  to  the  fact, 
cause,  and  extent  of  the  injury,  but  not  as 
to  the  lot  owner's  responsibility  for  such 
<jau8e.     Lincoln  v.  First  Nat.  Bank   (Neb.) 

923 

5.  A  judgment  in  a  suit  between  the 
owner  of  property  abutting  on  a  highway 
and  the  municipality  to  establish  the  boun- 
dary of  the  highway  is  not  conclusive  on 
the'owner  of  the  property  located  on  the  op- 
posite side  of  the  street,  who  is  not  made  a 
party  to  the  suit,  and  whose  access  to  and 
from  his  property  will  be  interfered  with  if 
the  boundaries  so  established  prevail.  Long 
v.  Wilson  (Iowa)  720 
Collateral  impeachmeiit. 

6.  The  record  of  a  judgment  based  on  an 
account  for  goods  sold  cannot  be  impeached, 
and  evidence  offered  that  the  debt  was  in 
fact  created  by  fraud,  in  order  to  prevent 
the  release  of  the  debtor  from  liability  on  it, 
by  a  discharge  in  bankruptcy  under  a  stat- 
ute providing  that  such  discharge  shall  re- 
lease all  debts  except  the  judgments  in  ac- 
tions for  fraud.  Goodman  v.  Herman 
(Mo.)  885 
Modification. 

Consideration  of  Motion  for,  on  Appeal,  see 
Appkal  and  Error,  3. 

7.  Under  a  statute  permitting  changes 
in  divorce  decrees  in  respect  to  disposal  of 
children  or  distribution  of  property,  such 
changes  can  only  be  made  in  the  action  in 
which  the  divorce  is  granted.  Karren  v. 
Karren  (Utah)  294 
60L.  R.  A. 


Notes  and  Briefs. 

Judgment;  rendition  on  Sunday;  validity 
of.  627 

Of  other  state;  conclusiveness  of,  in  ac- 
tion between  same  parties.  31)6 

Against  city  for  injuries;  conclusiveness 
against  lot  owner.  924 

Conclusiveness  of  judgment  vacatirg 
street.  721 

Conclusiveness  of,  as  to  taxes.  36 

For  divorce;  setting  aside  for  fraud.   295 

Right  of  party  obtaining  or  consenting  to 
divorce  to  contest  its  validity: — (I.)  Scope; 
(II.)  direct  attack  by  party  obtaining  it: 
( a )  in  general ;  ( 6 )  attempt  by  wife  to  va- 
cate decree  obtained  in  her  name  without 
her  consent;  (III.)  application  by  both 
parties  to  set  aside  decree;  (IV.)  direct  at- 
tack by  party  who  has  consented  to,  or  col- 
luded in,  its  procurement:  (a)  consent; 
(&)  collusion;  (V.)  collateral  attack:  (a) 
by  party  obtaining;  (6)  by  party  who  has 
consented  to,  or  colluded  in,  its  procure- 
ment;  (VI.)  summary.  294 

JUDICIAI.  NOTICE. 

See  Evidence,  1,  2. 

JUDICIAL  SALE. 

Liability  of  Purchaser  at,  for  Injur}'  by 
Defective  Coal  Hole,  see  High- 
ways, 2. 

See  also  l*AKTmoN. 

JURY. 

Presumption  of  Prejudice  from  Im- 
proper Separation  of,    see  Appeal 

AND  ERIiOR,  8. 

Improper   Use   of    Intoxicants   by,    see 

Appeal  and  Error,  19. 
New^  Trial  for  Separation  of  Jurors,  see 

New  Trial,  2. 

IiACHES. 

.     See  Limitation  of  Actions,  1. 

LANDLORD  AND  TENANT. 

Rights  of  Lessee  of  Lot  from  Camp 
^Meeting  Association,  see  Camp 
AIektino  Association,  2,  4. 

Landlord's  Liability  for  Independent 
Contractor's  Failure  to  Heat  Build- 
ing, see  Master  and  Servant,  17. 

Landlord's  liability. 

See  also  Proximate  Cause,  3. 

1.  Mere  failure  of  a  landlord  to  comply 
with  his  agreement  to  make  repairs  on  the 
leased  premises  will  not  render  him  liable 
for  personal  injuries  suffered  by  a  member 
of  the  tenant's  family  because  of  want  of 
repair.     Thompson  v.  Clemens  (Md.)       580 

2.  Failure  of  a  landlord  who  has  agreed 
to  make  repairs,  to  send  a  carpenter  to  re- 
pair a  porcii,  for  a  week  after  receiving  no- 
tice that  some  boards  in  it  were  bulging,  is 
not  such  negligence  as  to  charge  him  with 
liability  for  injury  to  a  member  of  the  ten- 
ant's family  by  the  giving  way  of  boards  in 
another  place,  which  were  not  known  to  be 
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defective,  merely  because  the  latter  defect 
might  have  been  discovered  while  the  re- 
pairs were  in  progress,  where  the  known 
defect  was  not  of  such  a  nature  as  to  call 
for  such  speedy  action.  Id. 

3.  A  landlord  is  not  relieved  from  lia- 
bility for  injury  to  tenants  of  a  lower  floor 
by  the  freezing  and  bursting  of  an  auto- 
matic fire  extinguisher  in  the  portion  of  the 
building  retained  by  him,  by  the  fact  that 
he  has  employed  an  independent  contractor 
to  keep  the  building  heated.  Pittsfleld  Cot- 
tonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co. 
(N.  H.)  116 

4.  No  implied  contract  obligation  rests 
upon  the  owner  of  a  building  leased  in  sep- 
arate sections  to  keep  the  portion  remaining 
in  his  possession  in  repair,  so  that  damages 
resulting  to  property  through  breach  of  it 
can  be  set  up  as  a  counterclaim  in  an  action 
for  rent.  Kuhn  v.  Sol  Heavenrich  Co. 
(Wis.)  685 

5.  A  tenant  of  the  lower  floor  of  a  build- 
ing, the  remainder  of  which  is  retained,  by 
the  landlord,  cannot,  in  an  action  on  the 
contract,  recover  for  breach  by  a  third  per- 
son of  his  contract  with  the  landlord  to 
keep  such  remainder  heated,  by  reason  of 
which  water  pipes  freeze  and  burst,  to  his 
injury.  Pittsfield  Cottonwear  Mfg.  Co.  v. 
Pittsfleld  Shoe  Co.  (N.  H.)  116 

Holdins  oirer$  renewaL 

6.  Merely  holding  over  after  the  expira- 
tion of  the  terra,  under  a  lease  which  pro- 
vides for  a  renewal  on  the  same  terms,  is 
not  sufficient  to  show  an  affirmative  election 
to  renew  the  lease  for  an  additional  term. 
Andrews  v.  Marshall  Creamery  Co.   (Iowa) 

399 

7.  An  option  to  renew  a  lease  in  accord- 
ance with  the  terms  of  the  instrument  giv- 
ing the  lessee  the  privilege  of  renewal  is 
exercised,  so  as  to  be  binding  on  the  lessee, 
by  the  statement  of  his  authorized  agent, 
shortly  before  the  expiration  of  the  term, 
that  the  lease  will  be  renewed,  on  the  faith 
of  which  the  landlord  makes  improvements 
which  he  is  under  no  obligations  to  make, 
followed  by  the  assurance  by  the  agent  of 
intention  to  remain,  and  that  no  written 
renewal  is  necessary,  when  pressed  for  such 
writing  after  the  expiration  of  the  term, 
and  while  the  lessee  is  still  in  possession. 

Id. 
Notes  and  Briefs. 

Landlord's  liability  to  tenant  for  failure 
to  make  repairs;  right  of  tenant*s  family 
coextensive  with  that  of  tenant.  581 

Failure  to  heat  building.  118 

Lease  of  separate  portion  of  building  to 
different  tenants;  landlord's  duty  to  repair 
roof;  landlord's  implied  covenant  to  repair. 

586 

Tenant  holding  over;  presumption  as  to; 
oral  lease  for  more  than  year;  provisions 
for  renewal  of  lease.  399 

LARCENT. 

1.  To  acquire  a  property  right  in  ani- 
60  L.  R.  A. 


mals  ferw  naturcB,  so  that  they  may  be  the 
subject  of  larceny,  the  pursuer  must  bring 
them  into  his  power  and  control,  so  thai  he 
may  subject  them  to  his  own  use  at  his 
pleasure,  and  must  so  maintain  his  pos^««- 
sion  and  control  as  to  indicate  that  he  does 
not  intend  to  abandon  them  again  to  the 
world  at  large;  but,  in  cases  where  larceny 
is  charged,  the  law  does  not  require  ab«*> 
lute  security  against  the  possibility  of 
escape.    State  v.  Shaw  (Ohio)  -*81 

2.  When  fish  are  inclosed  in  a  net,  or  in 
any  other  inclosed  place  which  is  private 
property,  from  which  they  may  be  tcJcen  at 
any  time  at  the  pleasure  of  the  owner  of  the 
net  or  inclosure,  the  taking  of  them  there- 
from with  felonious  intent  will  be  larcenv. 

Id. 
Notes  akd  Briefs. 
liaroeny;  when  fish  subject  of.  48S 

LEGISLATURE. 

Conclusiveness  of  Discretion  of,  see 
Courts,  1-4. 

Privilege  of  Members  of,  as  to  Service 
of  Summons,  see  Writ  axd  Pro- 
cess. 

IiIBEL  AND  SLANDER. 

Presumption  of  Good  Faith  in  Making 
Publication,  see  Evidencr,  4. 

Burden  of  Proving  Malice,  see  Evi- 
dence, 9. 

1.  Words  spoken  by  a  witness  in  a  ju- 
dicial proceeding  concerning  a  stranger  to 
the  suit,  which  are  pertinent  to  the  issues 
involved,  and  fairly  responsive  to  questions 
propounded  to  him,  are  absolutely  privi- 
leged notwithstanding  actual  malice.  Cooley 
V.  Galyon   (Tenn.)  139 

2.  Charges  that  one  who  had  offered  to 
complete  a  building  at  the  contract  price 
did  not  pay  for  materials  purchased,  and 
did  not  U8e  the  character  of  materials  called 
for  by  his  contracts,  are  responsive  to  in- 
quiries as  to  his  being  a  reliable  contractor. 
and  pertinent  to  an  inquiry  as  to  damasres 
suffered  by  interference  with  the  construc- 
tion of  the  building,  which  was  alleged  to 
have  increased  its  cost,  so  as  to  be  privi- 
leged. Id. 

3.  The  publication,  after  due  investiga- 
tion by  a  railroad  company,  that  the  rea«^n 
for  discharging  an  employee  was  that  he 
had  made  statements  which  had  been  proved 
to  be  untrue,  to  the  effect  that  one  officer  of 
the  company  had  cast  reflections  upon  the 
female  ancestry  of  another  officer,  is  priii- 
Ipged,  and  will  not  sustain  an  action  far 
lil>el,  unless  it  was  inspired  bv  malice. 
Brown  v.  Norfolk  &  W.  R.  Co.   (Va.)        472 

Notes  and  Briefs. 

Libel ;  privileged  communication  as  to 
reason  for  discharging  employee;  infereiice 
of  malice  from  publication;  liability  of  cor- 
poration for.  473 

What  is  a  privileged  communication:  de- 
famatory words  by  witness.  IZ9 


License — Mastbb  and  Servant. 
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XIOEHSE. 

Notes  and  Briefs. 

Requiring  owner  to  furnish  bond  for  pay- 
ment of  contractor's  claims.  815 


UEN. 

Requiring  Bond  from  Owner  of  Prop- 
erty, see  Constitutional  Law,  13. 
Of  Chattel  Mortgage,  see  Mortgage. 

Consent  to  the  erection  of  buildings 
on  the  land  within  the  meaning  of  the  me- 
chanics' lien  law,  so  as  to  make  the  prop- 
erty liable  for  liens  after  the  contract  has 
been  forfeited  and  the  vendor  has  resumed 
possession,  is  not  shown  by  a  clause  in  an 
-executory  land  contract  *'that  the  vendee 
shall  have  a  right  to  immediate  possession" 
for  the  purpose  of  erecting  buildings.  Beck 
V.  Catholic  University   (N.  Y.)  315 

Notes  and  Briefs. 

Lien;  owner's  consent  to  erection  or  al- 
teration of  building;  when  established.    316 

Power  of  legislature  to  give  creditors' 
liens  on  debtors'  property.  947 

LIMITATION  OF  ACTIONS. 

1.  Mere  delay  in  asserting  the  right  of 
re-entry  for  condition  broken  does  not  waive 
the  failure  to  perform  the  condition,  where 
the  question  of  performance  itself  is  one  of 
reasonable  time.  Bouvier  v.  Baltimore  &  N. 
Y.  R.  Co.  (N.  J.  Err.  &  App.)  750 

2.  The  statute  of  limitations  does  not 
begin  to  run  against  an  action  on  a  lot 
owner's  liability  over  to  a  city  for  a  judg- 
ment for  injuries  growing  out  of  a  defective 
sidewalk  until  the  city's  liability  is  fixed  by 
law,  or  by  admission  and  payment  on  its 
part.     Lincoln  v.  First  Nat.  Bank.   (Neb.) 

923 

Notes  and  Briefs. 

Limitation  of  actions ;  against  suit  on  lot 
owner's  liability  over  to  city  for  judgment 
for  personal  injuries.  924 

liOTTEBY. 

1.  A  scheme  whereby  a  common  fund  is 
to  be  produced  by  the  contributions  of  vari- 
ous parties,  and  afterwards  distributed 
among  the  parties  contributing  thereto,  and 
a  valuable  preference  or  privilege  in  the  dis- 
tribution thereof  is  made  to  depend  upon 
chance,  is  a  lottery.  State  ex  rel.  Prout  v. 
Nebraska  Home  Co.  (Neb.)  448 

2.  To  constitute  a  lottery,  it  is  necessary 
that  a  prize  be  offered,  and  something  of 
value  be  given  for  a  chance  to  obtain  the 
prize,  but  the  prize  may  be  anjrthing  of 
value,  and  a  preference  or  privilege  in  the 
distribution  of  a  common  fund  among 
those  entitled  thereto  may  constitute  a  prize. 

Id. 

Notes  and  Briefs. 
Lottery;   scheme  by  investment  company 


as. 

60L.  R.  A. 
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MAIL. 

Right  of  Addressee  to  Receive,  after 
Selling  Good  Will  of  Business,  see 
Good  Will,  2. 

MANBAMIT8. 

1.  On  demurrer  to  an  alternative  writ  of 
mandamus  the  question  presented  is  not 
whether  relator  is  entitled  to  some  relief, 
but  whether  he  is  entitled  to  the  specific  re- 
lief asked  for.  State  ex  rel.  Indianapolis  v. 
Indianapolis  Union  R.  Co.  (Ind.)  831 

2.  A  return  to  a  writ  of  mandamus  to 
compel  the  restoration  of  a  member  of  a 
mutual  benefit  society  to  his  rights  therein, 
which  alleges  that,  upon  evidence  produced 
after  notice  to  accused  and  an  opportunity 
given  him  to  be  heard,  the  society  made  a 
judicial  determination  that  he  had  been 
guilty  of  conduct  which,  under  the  rules  of 
the  association,  subjected  him  to  expulsion 
from  the  society,  is  sufficient  although  it 
does  not  aver  tnat  the  charges  were  true, 
where  he  presented  no  evidence,  and  the  so- 
ciety therefore  had  only  part  of  the  evidence 
before  it  in  reaching  its  conclusion.  Pepin 
v.  Soci6t6  St.  Jean  Baptiste  (R.  I.  626 

Notes  and  Briefs. 

Mandamus;    province    of    court    on    de- 
murrer to  alternative  writ.  831 

MARKET  QT70TATIOK8. 

As    Subject    of    Copyright,    see    Copy- 
right. 
As  Property,  see  Injuncjtion,  3. 

MARRIAGE. 

See  Huseand  and  Wife,  1-3. 

BIASTER  AND  SERVANT. 

Requiring  Redenoption,  in  Money,  of 
Checks  for  Wages,  see  Constitu- 
tional Law,  4. 

Privilege  in  Publishing  Reason  for  Dis- 
charge of  Servant,  see  Evidence,  4. 

Evidence  as  to  Master's  N^ligence,  see 
Evidence,  21. 

Homicide  by  Whipping  Servant  to 
Death,  see  Homicide. 

Publication  of  Reason  for  Servant's  Dis- 
charge as  Privileged  Communica- 
tion, see  Lirel  and  Slander,  3. 

Contributory  Negligence;  Returning  to 
Burning  Building,  see  Proximate 
Cause,  1. 

Contributory  Negligence;  Question  for 
Jury  as  to,  see  Trial,  10. 

See  also  Proximate  Cause,  2. 

Duty  and  liability  of  master. 

Instruction  as  to,  see  Trial,  12. 

1.  An  employer  is  not  liable  in  damages 
for  the  consequences  of  mere  error  in  judg- 
ment in  furnishing  structures,  machinery, 
and  appliances  for  the  use  of  his  servants 
in  the  prosecution  of  his  business,  unless  it 
is  shown  that  such  error  is  itself  the  result 
of  negligent  or  wilful  ignorance  or  inatten- 
tion. O'Neill  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(Neb.)  443 
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2.  Omission  to  block  a  guard  rail  will 
not  render  a  railroad  company  liable  for  in- 
jury to  a  servant  whose  foot  is  caught  be- 
tween the  rails  while  he  is  attempting  to 
uncouple  cars,  where  the  evidence  shows  that 
there  are  wide  differences  of  opinion  between 
railroad  companies  with  respect  to  the  rela- 
tive safety  to  their  servants  and  the  public 
of  the  blocked  and  unblocked  guard  rails. 

Id. 

3.  It  cannot  be  said,  as  matter  of  laiy, 
that  an  employer  sendinc  a  servant  to  clean 
out  a  dram  filled  with  decaying  animal 
matter  cannot  know  of  the  presence  of  noxi- 
ous and  deadly  gases  therein  which  might 
cause  serious  injury  to  the  servant,  so  as  to 
be  charged  with  the  duty  of  informing  the 
servant  of  the  danger,  or  taking  measures  to 
protect  him  ther&om.  Cox  v.  American 
Agri.  Chemical  Co.  (R.  I.)  629 
AMumptloB  of  risks. 

4.  One  engaged  in  unloading  logs  from 
cars  onto  a  landing  assumes  the  risk  of  in- 
jury from  a  hole  in  the  landing  3  or  4  feet 
across  the  top  and  3  or  4  deep,  into  which 
he  steps  and  is  killed  by  a  rolling  log.  Mc- 
Millan v.  Spider  Lake  Sawmill  &  Lumber 
Co.   (Wis.)  689 

5.  A  servant  undertaking  to  clean  a 
drain  filled  with  decaying  animal  matter 
does  not  assume  the  risk  of  injuries  from 
dangerous  gases  of  which  be  has  no  knowl- 
edge, the  effect  of  which  it  requires  special 
scientific  knowledge  to  measure  and  deter- 
mine, although  he  knows  of  the  character  of 
the  contents  of  the  drain,  and  that  it  emits 
offensive  odors.  Cox  v.  American  Agri. 
Chemical  Co.  (R.  I.)  629 
Fellow  serraiftts  and  their  neslisenoe. 

6.  A  master  is  liable  for  injury  to  a 
servant  to  which  his  negligence  contributes, 
although  negligence  of  a  fellow  servant  of 
the  injured  person  is  also  a  contributory 
cause.  Howe  v.  Northern  Pacific  R.  Co. 
(Wa«h.)  "^49 

7.  A  statute  making  a  railroad  company 
liable  for  injuries  to  servants  through  the 
negligence  of  fellow  servants  does  not  vio- 
late the  equality  clause  of  the  Federal  Con- 
stitution, although  it  does  not  confine  such 
liability  to  acts  performed  in  the  operation 
of  trains,  but  extends  it  to  risks  similar  to 
those  incurred  by  the  employees  of  persons 
or  corporations  engaged  in  other  lines  of 
work.  Callahan  v.  St.  Louis  Merchants' 
Bridge  T.  R.  Co.   (Mo.)  240 

8.  A  foreman  of  a  bridge  gang,  whose 
duty  is  to  see  that  the  brid^  is  clear  of 
ob^itnictions  upon  the  approach  of  trains, 
may  be  found  negligent  from  the  fact  that  a 
pa,s«*ing  train  struck  a  maul,  where  the  sur- 
face of  the  bridge  was  plain,  with  nothing 
to  cover  or  hide  the  nmul.  Texas  &  P.  R. 
Co.  V.  Carlin   (C.  C.  App.  5th  U.)  462 

0.  I'ndor  statutes  requiring  employees  to 
be  in  the  same  grade  of  employment  to  be 
follow  servant.s,  a  foreman  in  control  of  a 
bridire  pang  is  not  a  fellow  servant  of  a 
member  of  the  gang.  Id. 

10.  A  fireman  on  a  train  is  not  the  fellow 
no  T..  R.  A. 


servant  of  the  conductor  of  his  train,  or 
of  that  of  a  preceding  one,  with  reference 
to  the  placing  and  observance  of  signals  to 
prevent  a  collision  in  case  the  leading  train 
is  delayed  so  as  to  be  a  menace  to  the  fol- 
lowing one.  Howe  v.  Northern  Pacific  R. 
Ca   (Wash.)  949 

11.  A  member  of  a  section  gan^  engaged 
in  repairing  the  track  to  enable  trains  to 
run  safely  over  it,  who  is  stationed  beneath 
a  track  running  over  a  public  street  into 
which  di;$carded  ties  are  being  thrown,  to 
warn  travelers  on  the  street  and  remove  the 
ties,  is,  while  attempting  to  remove  beyond 
danger  a  child  which  has  appeared  in  the 
street,  within  the  protection  of  a  statute 
making  railroad  companies  liable  for  in- 
juries sustained  by  any  servant  or  agent 
thereof  while  engaged  in  the  work  of  oper- 
ating such  railroad,  by  reason  of  the  negli- 
gence of  any  other  servant  or  agent  thereof. 
Callahan  v.  St.  Louis  Merchants'  Bridge  T. 
R.  Co.  (Mo.)  245^ 

12.  An  employee  operating  a  dump  car, 
who  is  charged  by  the  master  with  the  duty 
of  seeing  that  the  links  in  the  dumping 
mechanism  of  the  cars  are  sound,  is,  in  pro^ 
curing  and  placing  a  link  on  a  car,  a  fellow 
servant  of  one  subsequently  employed  to 
operate  it,  so  that  the  master  is  not  liable 
for  an  injury  to  tlie  latter  because  of  the 
insufficiency  of  the  link.  Budc  v.  New 
Jersey  Zinc  Co.  (Pa.)  453 

13.  One  whose  duty  is  to  do  the  black- 
smith work  necessary  upon  the  implenoents 
used  in  the  construction  of  a  manufacturing 
plant  is,  in  making  a  link  for  the  chain  used 
to  hold  in  position  the  box  of  a  dump  car. 
a  fellow  servant  of  one  engaged  in  operating 
the  car,  so  that  the  common  employer  is  not 
liable  for  injury  to  the  latter  through  in- 
sufficiency of  the  link  made  by  the  former. 

Id. 

Liability  of  master  to  tUrd  peraoma. 

Joinder  of  Master  and  Servant  as  Defend- 
ants, see  Action  or  Srrr,  10. 

For  Malicious  Explosion  of  Gunpowder  by 
Servant,  see  Nuisances,  2. 

See  also  Landlord  and  Tenant,  3,  5; 
Proximatk  Cause,  3. 

14.  A  master  may  be  liable,  in  damages 
caused  by  negligence  committed  by  his  serv- 
ant while  in  the  course  of  his  employment, 
although  the  latter  may  be  at  the  time 
acting  without  the  knowledge,  or  contrary 
to  the  known  wishes,  of  the  former.  \Vebt»r 
v.  Ix)ckman    (Neb.)  313 

15.  A  railroad  company  is  liable  for  the 
act  of  its  engineer,  in  whose  custody  it  hn* 
placed  signal  torpedoes,  in  placing  one  on 
the  track,  in  dangerous  proximity  to  by- 
standers, and  moving  the  engine  over  it  for 
his  own  amusement,  in  consequence  of  which 
one  of  the  bystanders  is  injured.  £uting  v. 
Chicago  &  N.  W.  R.  Co.  (Wis.)  15S 

10.  Moving  an  engine  fon»'ard  to  pull  a 
car  onto  the  track,  with  knowledge  that  a 
torpedo  lies  on  the  track  in  front  of  the  en- 
gine, the  explosion  of  which  will  be  danger- 
ous to  bystanders,  is  negligence  on  the  part 
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of  the  engineer,  and  the  railroad  company  is 
liable  for  injuries  resulting  therefrom.  Id. 
17.  One  who  contracts  with  the  owner  of 
a  building  to  keep  the  portions  of  it  remain- 
ing in  his  possession  heated,  failure  to  do 
which  may  result  in  the  bursting  of  water 
pipes  designed  for  the  protection  of  tenants 
m  possession  of  lower  floors,  against  fire, 
and  in  the  flooding  of  their  goods,  owes  the 
latter  the  duty  of  exercising  care  in  the 
management  of  the  heating  apparatus  so 
long  as  he  retains  control  of  it;  and  he  will 
be  liable  to  a  tenant  in  tort  for  negligently 
permitting  the  fire  to  go  out  so  that  the 
pipes  freeze  and  burst,  to  the  tenant's 
mjurv.  Pittsfield  Cottonwear  Mfg.  Co.  v. 
PitUfield  Shoe  Co.  (N.  H.)  116 

Notes  and  Bbiefs. 

Employer  as  insurer  of  employee's  safety ; 
assumption  of  risks  incident  to  employ- 
ment ;  liability  for  negligence  of  fellow  serv- 
ant in  same  employment;  employment  of 
machinery  in  general  use;  duty  as  to  in- 
specting machinery.  454 

When  risk  assumed  by  employee.        602 

Assumption  of  risk  by  servant.  590 

Negligence  as  to  blocking  guard  rail.    443 

When  vice  principal  fellow  servant; 
master's  duty  to  furnish  safe  place.  462 

Failure  to  provide  safe  place  for  servant 
to  work;  liability  of  servant  for  injury  to 
other  servant;  members  of  different  train 
crews  as  fellow  servants;  n^ligence  of 
master  contributing  with  that  of  fellow  serv 
ant.  •         960 

Injury  to  servant  from  gases  in  drain 
cleaned  out  by  him.  629 

Master's  liability  for  servant's  negligence. 

159,  402 

Master's  liability  for  servant's  negligence; 
when  servant  acting  within  scope  of  employ- 
ment. 314 

Liability  for  contractor's  negligence.    118 


IfAXIMS. 

1.  A  man  must  use  his  property  so  as 
not  to  incommode  his  neighbor.  Paolino  v. 
McKendall   (R.  I.)  133 

2.  Aqua  currit  et  debet  currere,  ut  cur- 
rere  solebat.     Crawford  Co.  v.  Hall   (Neb.) 

889 

3.  Cessante  ratione  legis,  cessat  ipsa  lex. 
Bouvier  v.  Baltimore  &  N.  Y.  R.  Co.  (N.  J. 
Err.  &  App.)  750 

4.  Cujus  eat  solum,  ejus  est  usque  ad 
ccBlum.  Stillwater  Water  Co.  v.  Farmer 
(Minn.)  875 

5.  Damnum  absque  injuria.  Crawford 
Co.  V.  Hall   (Xeb.)  889 

G.  Equity  looks  to  the  substance,  and 
not  the  form.  Home  F.  Ins.  Co.  v.  Barber 
(Neb.)  927 

7.  Ex  dolo  nialo  non  oritur  actio.  Oil- 
more  V.  Fuller  (III.)  286 

8.  In  pari  delicto  melior  est  conditio 
defend  ent  is.  Id. 
60  L.  R.  A. 


9.  Qui  prior  est  tempore  potior  est  jure. 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Adams 
(Ind.)  396 

10.  Sic  utere  tuo  ut  alienum  non  laedas. 
Kuhn  V.  Sol  Heavenrich  Co.   (Wis.)       585 

Stillwater  Water  Co.  v.  Farmer  (Minn.) 

875 

11.  Stare  decisis.     Citizens'   State  Bank 
v.  Nore  (Neb.)  737 

MEETTNOS. 

Of    Stockholders,     see     Cob^porations, 
16-18. 

MENTAI.  ANGUISH. 

Damages    for    Causing,    see    Damages, 
Notes  ajyd  Briefs. 

MERGER. 

Notes  and  Briefs. 

Merger;  of  oral  agreement  for  insurance 
into  written  contract.      '  919 

MIUTIA. 

1.  The  militia  of  the  state  is  an  arm  of 
the  state  government,  and  is  in  no  sense 
such  a  county  institution  or  establishment 
as  that  any  particular  county  can,  exclu- 
sively, be  required  to  impose  taxes  for  its, 
or  any  part  of  its,  maintenance.  State  ex 
rel.  Milton  v.  Dickenson   (Fla.)  539 

2.  A  statute  requiring  the  board  of 
county  commissioners  in  each  county  in 
which  there  is  a  company  or  battery  of  state 
troops  to  provide  each  company  or  battery 
with  an  armory  for  its  meetings,  drills,  etc., 
is  unconstitutional  and  void.  Id. 

Notes  and  Briefs. 

Militia;  military  aid  in  suppressing  riots 
a  county  purpose.  540 

MINES. 

What  Passes  by  Deed  of  "Surface"  of 


Ir 


Land,  see  Deeds. 

MONOPOI.T. 

Notes  and  Briefs. 

Monopoly;    unlawful   combination   in   re- 
straint of  trade  and  commerce.  153 

MORTGAGE. 

Mortgaj?or's  Right  of  Action  for  Injury 
to  Mortgaged  Property,  see  Action 
OR  Suit,  5. 

Chattel  Mortgage  on  Hotel  Building 
Affixed  to  Land,  see  Fixtures. 

Notice  of  Mortgagor's  Rights  in  After- 
Acquired  Property,  see  Notice,  2. 

1.  A  stipulation  in  a  chattel  mortgage 
authorizing  the  mortgagee  to  take  posses- 
sion of  the  mortgaged  property  upon  failure 
of  the  mortj^agor  to  make  payments  secured 
tliereby  is  not  contrary  to  public  policy,  and 
will  authorize  the  mortgagee  to  take  peace- 
able posHossion  of  the  property,  even  against 
the  will  of  the  mortgagor.  Singer  Mfg.  Co. 
V.  Rios   (Tex.)  143 


1006 
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2.  A  chattel  mortgage  on  real  estate  cre- 
ates no  lien  thereon,  as  Idaho  Rev.  Stat. 
S  3385,  as  amended,  limits  chattel  mort- 
gages to  property  other  than  real  estate. 
Beeler  v.  0.  C.  Mercantile  Co.  (Idaho)    283 

3.  A  mortgage  of  chattels  to  be  acquired 
is  not  valid  against  one  who  takes  actual 
possession  of  them  under  another  mortgage 
executed  by  the  mortgagor  after  they  are 
acquired  by  him.  New  England  Nat.  Bank 
V.  Northwestern  Nat.  Bank   (Mo.)  256 

4.  A  mortgage  executed  in  the  name  of 
a  third  person,  on  chattels  not  yet  acquired 
by  the  mortgagor,  which  does  not  purport  to 
cover  after-acquired  property,  does  not  bind 
such  property  as  against  a  mortgage  to  an- 
other person,  executed  by  the  mortgagor  in 
his  own  name,  after  the  property  has  come 
into  his  possession.  Id. 

Notes  and  Briefs. 

Provision  for  mortgagee's  taking  posses- 
sion without  suit;  legality  of.  143 

Of  chattels  to  be  acquired;  in  fraud  of 
creditors ;  necessity  and  sufficiency  of  change 
of  possession.  257 

Of  chattels ;  on  fixtures ;  effect  of.        283 

MOTHER. 

Of  Illegitimate  Child;  Right  of  Action 
for  Causing  Death  of,  see  Dam- 
ages,  2. 

Riglit  of  Action  for  Injuiy  to  Child,  see 
Pabekt  and  Child,  2,  Notes  and 
Briefs. 

MOTIVE. 

In  Bringing  Action;  Immateriality,  see 
Action  or  Suit,  2. 

MUNICIPAL      CORPORATIONS. 

Taxation  of  Waterworks  Plant  Owned 
by,  see  Taxes,  4,  5. 

Powers, 

Right  of  Action  for  Violation  of  Contract 
as  to  Maximum  Rates  for  Gas,  see  Ac- 
tion OR  Suit,  8,  9. 

To  Fix  Maximum  Rates  for  Gas,  see  Gas. 

To  Define  Nuisances,  see  Nuisances,  1. 

1.  Municipalities  have  authority  to  pro- 
ride  fuel  for  paupers;  but  they  cannot  be 
given  power  by  the  legislature  to  buy  and 
sell  fuel  in  competition  with  private  enter- 
prise, although  it  is  scarce  and  high  in  price 
and  the  cost  to  consumers  may  be  thereby 
reduced,  unless  there  is  such  a  scarcity  as 
to  create  a  general  and  wide-spread  distress 
in  the  community,  which  cannot  be  met  by 
private  enterprise.  Re  Municipal  Fuel 
Plants    (Mass.)  692 

2.  Power  to  require  a  railroad  company 
to  elevate  its  tracks  through  the  city  for 
the  purpose  of  abolishin|^  grade  crossings  is 
not  conferred  on  a  municipality  by  a  char- 
ter empowering  it  to  define  nuisances  and 
require  their  abatement ;  to  secure  the  safety 
of  citizens  in  the  running  of  trains,  and  to 
provide  protection  against  iniury  from 
their  operation;  to  require  railroad  com- 
panies to  change  the  location,  grade,  and 
60  li.  R.  A. 


crossings  of  their  roads ;  to  compel  them  to 
raise  or  lower  their  tracks  to  conform  to 
any  grade  that  may  be  established,  and  to 
construct  bridges,  viaducts,  or  tunnels  across 
their  rights  of  way  at  street  crossings,— 
where  the  conditions  at  some  of  the  cross- 
ings do  not  require  such  remedy.  State  ex 
rel.  Indianapolis  v.  Indianapolis  Union  R. 
Co.   (Ind.)  831 

Ordinaneea. 
Limiting  Speed  of  Railroad  Train,  see  Ap- 

PEAI.  AND   EbBOB:,   7;    COMMEBCC. 

3.  That  an  ordinance  limiting  the  speed 
of  railroad  trains  within  the  corporate  lim- 
its will  prevent  the  railroad  company  from 
giving  its  passengers  the  service  they  de- 
mand, and  also  its  successful  competition 
with  rival  roads,  does  not  make  the  ordi- 
nance void  for  unreasonableness.  Chicago 
&  A.  R.  Co.  V.  Carlinville  (111.)  391 

4.  An  ordinance  limiting  the  speed  of 
trains  to  10  miles  per  hour  within  the  oor- 
poriite  limits  is  not  unreasonable,  where  the 
road  lies  for  a  mile  and  a  quarter  within 
such  limits,  and  crosses  four  streets,  two  of 
which  are  main  thoroughfares,  and  build- 
ings located  near  the  road  obstruct,  to  a 
considerable  extent,  a  view  of  the  tracks 
and  approaching  trains,  although  the  prin- 
cipal part  of  the  buildings  of  the  munici- 
pality are  located  to  one  side  of  the  road. 

Id. 

5.  An  ordinance  requiring  the  closing  of 
stores  at  7:30  P.  M.,  excepting  Saturday 
night,  is  not  authorized  by  general  charter 
authorit]^to  make  by-laws,  rules,  and  regu- 
lations for  preserving  the  health  of  the  citi- 
zens, and  such  as  are  deemed  necessary  for 
the  better  government  of  the  town.  State 
V.  lUy  (N.  C.)  634 
Liftbility  for  damages. 

6.  A  dty  exercises  its  police  power  in 
clearing  an  alley  of  weeds,  so  that  it  is  not 
responsible  for  negligence  in  the  perform- 
ance of  the  work  by  one  whom  it  has  em- 
ployed for  that  purpose,  which  results  in 
the  injury  of  a  child  attracted  there  by  his 
operations.     McFadden    v.    Jewell     (Iowa) 

401 

7.  A  municipal  corporation  is  not  liable 
for  injuries  caused  by  failure  to  pre%*ent 
coasting  in  its  streets,  since  the  duty  of  pre- 
venting such  conduct  rests  on  the  officers  as 
servants  of  the  state.  Dudley  v.  Flemings- 
burg  (Ky.)  575 

Notes  and  Briefs. 

Municipal  corporations;  ultra  vires  con- 
tracts of ;  effect  of  accepting  ultra  vires  or- 
dinance; power  to  grant  right  to  lay  gas 
pipes  in  streets;  imposing  conditions  on 
making  grant;  power  to  fix  rates  for  sale 
of  gas.  823 

Validity  of  ordinance  as  to  speed  of 
trains.  391 

Ordinance  requiring  dosing  of  stores  dur- 
ing evenings.  634 

Liability  for  negligence  of  employee.  402 

Exemption  from  taxation  of  property  of. 

852 
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IfAME. 

Naming    Child    as    Consideration    for 

Promise,  see  Contracts,  2,  7,  8. 
Right  to  Use  after  Selling  Good  Will 

of  Business,  see  Good  Will,  1,  2. 

JfEOESSARIES. 

Services  of  Attorney  for  Infant  as,  see 

CONTBACTS,  1;   INFANTS. 
NOIKS  AND  BBIEFS. 

Necessaries;     beneficial  legal  services  as. 

129 

NEGLIGENCE. 

Of  Carrier,  see  Cabriebs. 

Towards  Participant  in  Charivari,  see 

Chabivabi. 
In  Highways,  see  Highways. 
Negligence  of  Municipal  Corporations, 

see  Municipal  Cobpobations,  6,  7. 
Question  for  Jury  as  to,  see  Tbial,  9, 

10. 

Of  person  oaniing  injnry. 

1.  The  fact  that  the  particular  injury 
resulting  from  negligence  was  not  to  be 
anticipated  will  not  defeat  liability  therefor 
if  the  negligence  was  such  as  to  be  likely 
to  produce  injury.  Texas  &  P.  R.  Co.  v. 
Carlin  (C.  C.  App.  6th  C.)  462 

2.  The  proprietors  of  a  saloon  are  liable 
for  an  injury  to  a  guest  therein  caused  by 
a  third  person  pouring  alcohol  procured 
from  the  bartender,  over  his  feet  while  he 
-was  asleep,  and  setting  fire  to  the  same. 
Curran  v.  Olson  (Minn.)  733 

3.  The  negligence  of  a  bartender  in  per- 
mitting a  third  person  to  pour  alcohol  over 
the  fc^  of  a  guest  while  asleep  in  the 
saloon,  and  set  fire  thereto,  will  be  imputed 
to  the  proprietors  of  the  saloon.  Id. 

4.  An  occupier  of  land  who  undertakes 
to  bum  rubbish  thereon  is  under  no  obliga- 
tion to  guard  children  of  tender  years  who 
are  in  the  habit  of  resorting  there  to  play, 
from  injury  by  approaching  the  fire.  Pao- 
lino  V.  McKendall   (R.  I.)  133 

6.  The  storing  of  dynamite  in  a  partially 
buried  box  on  a  vacant  lot  to  which  children 
are  accustomed  to  resort  to  play  is  negli- 
gence which  will  render  the  one  guilty 
thereof  liable  for  injuries  to  a  child  by  the 
explosion  of  one  of  the  sticks,  which  was 
taken  from  the  box  by  children  who  had  re- 
sorted to  the  lot  to  play,  and  ignited  by 
one  of  them  in  ignorance  of  its  explosive 
character.  Nelson  v.  McLellan  (Wash.)  793 
Contributory  negUgenee. 

6.  A  guest  in  a  saloon  who  laughs  and 
jokes  with  other  guests  while  a  third  person 
pours  alcohol  over  the  feet  of  a  sleeping 
guest  and  sets  fire  thereto,  without  saying 
anything  to  the  bartender  about  it,  and  sub- 
sequently falls  asleep,  is  not  guilty  of  such 
contributory  negligence  as  will  prevent  a  re- 
covery from  the  proprietors  of  the  saloon 
for  a  similar  injury  to  himself,  where  the 
bartender  not  only  knew  of  the  acts  of  such 
third  person,  but  also  furnished  the  alcohol 
used  by  him.  Curran  v.  Olson  (Minn.)  733 
60  L.  R.  A.  64 


Notes  and  Bbiefs. 

Of  Carrier  or  Passenger,  see  Cabbiebs. 

Of  Innkeeper,  see  Innkeepebs. 

Of  Landlord  or  Tenant,  »see  Landlobo  and 

Tenant. 
Of  Master  or  Servant,  see  Mas'tob  and  Sebv- 

ANT. 

What  constitutes;  failure  to  heat  rented 
building  as  proximate  cause  of  injury;  of 
independent  contractor.  118 

Liability  to  trespasser  of  one  placing  dan- 
gerous substance  on  own  premises.  793 

When  actionable;  in  use  of  firearms.    287 

Burning  waste  materials  on  premises ;  im- 
plied invitation  to  infant  to  approach.      133 

NEW  TBIAL. 

Grant  of,  by  Appellate  Court,  see  Ap- 
peal AND  Ebbob,  20. 

Presumption  as  to  Time  of  Granting 
Further  Extension  of  Time  to  File 
Statement  of  Evidence,  see  Appeal 
AND  Ebbob,  9. 

For  Use  of  Intoxicants  by  Jury,  see 
New  Tbial,  5. 

1.  Refusal  of  a  continuance  of  a  prose- 
cution for  statutory  rape  upon  a  person 
under  fifteen  years  of  age,  to  enable  &f end- 
ant  to  procure  the  attendance  of  a  witness 
who  would  testify  that  he  knew  that  prose- 
cutrix was  bom  more  than  fifteen  years 
before  the  commission  of  the  alleged  offense, 
is  ground  for  new  trial  in  case  of  conviction. 
Brock  V.  State  (Tex.  Crim.  App.)  466 

2.  The  mere  separation  of  jurors,  im- 
paneled to  tiy  a  capital  case,  from  their 
fellows,  without  the  attendance  of  an  officer, 
although  an  irregularity,  is  not  a  sufficient 
cause  for  setting  aside  the  verdict,  if  the 
court  is  satisfied  that  the  prisoner  has  not 
sustained  any  injury  from  such  separation. 
Gamble  v.  State  (Fla.)  647 

3.  Testimony  discovered  after  a  convic- 
tion of  statutory  rape  upon  a  female  under 
fifteen  years  of  age,  that  the  mother  of 
prosecutrix  bore  a  female  child  a  little  more 
than  fifteen  years  before  the  commission  of 
the  alleged  offense,  which  may  have  been 
the  prosecutrix,  will  warrant  a  new  trial. 
Brock  V.  State  (Tex.  Crim.  App.)  466 

4.  A  statement  of  evidence  on  petition 
for  new  trial  may  be  filed  on  the  day  "to" 
which  the  time  for  filing  has  been  extended, 
since  the  extension  includes  the  day  to  which 
it  is  granted.    Crafts  v.  Carr  (R.  I.)       128 

6.  If  intoxicants  be  shown  to  have  been 
used  by  the  jury  impaneled  in  a  capital 
case,  the  presimiption  arises  in  favor  of  the 
convicted  defendant  that  it  resulted  injuri- 
ously to  him ;  and  the  burden  is  on  the  state 
to  snow  affirmatively,  to  the  entire  satisfac- 
tion of  the  court,  that  their  use  was  to 
such  a  limited  extent  as  completely  to  nega- 
tive any  harm  to  the  defendant  from  their 
use  by  the  jury,  or  any  member  of  it. 
Gamble  v.  State  (Fla.)  547 

Notes  and  Bbiefs. 
New  trial;  for  separation  of  jury.        647 
For  newly  discovered  evidence.  460 
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NONRBBIDBMTS— PaKTITION. 


KONBESIDENXa 

Notes  and  Bbiefs. 

Nonresident;  equality  in  taxing  property 
of.  324 

NOTICE. 

Of  Nonpayment  of  Note^  see  Bills  and 

Notes,  2-4. 
Of  Ground  for  Arrest  of  Passenger,  see 

Cabriebs,  6. 
Of  Hearing  as  to  Street  Improvement, 

see  PuBUC  Impro^^ements,  1. 
Of    Hearing    before    Expulsion    From 

Benefit  Society,  see  Trial,  7. 

1.  Facts  known  which  are  sufficient  to 
put  a  person  on  inquiry  are  sufficient  to 
charge  him  with  all  knowledge  which  he 
would  have  acquired  by  a  proper  inquiry  in 
the  ordinarv  course  of  business.  Hodge  v. 
United  States  Steel  Corp.  (N.  J.  Err.  A 
App.)  742 

2.  A  mortgage  by  the  holder  of  a  bill 
of  sale  of  chattels  which  the  seller  did  not 
at  the  time  possess  is  not  notice  to  one  who 
takes  a  mortgage  from  the  seller  upon  chat- 
tels which  he  has  purchased  to  fill  the  re- 
quirements of  the  bill  of  sale,  since  it  is 
outside  of  the  chain  of  the  latter's  title. 
New  England  Nat.  Bank  v.  Northwestern 
Nat.  Bank  (Mo.)  256 

3.  Notice  to  an  insurance  agent  of  facts 
authorizing  a  forfeiture  of  a  policy  will  be 
attributed  to  the  company,  where  the  policy 
does  not  contain  any  provision  that  notice 
to  the  agent  shall  not  be  notice  to  the  com- 
pany, but  only  that  conditions  of  the  policy 
may  not  be  waived  otherwise  than  in  a  pre- 
scribed manner.  German  Ins.  Co.  v.  Shader 
(Neb.)  918 

NUISANCES. 

1.  General  charter  authority  to  define 
nuisances  does  not  empoyer  a  municipal 
corporation  to  declare  anything  a  nuisance 
per  se  which  in  fact  was  not  recognized  as 
such  by  the  common  law.  State  ex  rel. 
Indianapolis  v.  Indianapolis  Union  R.  Co. 
(Ind.)  831 

2.  The  storage  of  gim powder  by  a  fuse 
manufacturer  in  quantities  necessary  for  his 
business,  which  is  located  in  a  proper  place 
and  is  conducted  with  the  utmost  care,  is 
not  a  nuisance  per  «e,  so  as  to  render  him 
liable  for  injuries  caused  to  neighboring 
property  by  the  malicious  explosion  of  the 
magazine  by  an  employee.  Kleebauer  v. 
Western  Fuse  &  E.  Co.  *(Cal.)  377 

3.  That  which  the  general  assembly  has 
not  declared  to  be  a  public  nuisance,  and 
the  summary  abatement  of  which  it  has  not 
authorized,  cannot  be  construed  by  the 
courts  to  be  such  nuisance  and  liable  to  be 
summarily  abated  without  process  of  law. 
Chicago  &  E.  R.  Co.  v.  Keith  (Ohio)         525 

Notes  and  Briefs. 

Nuisance;  power  of  municipality  to  de- 
clare that  a  nuisance  which  is  not;  surface 
railroad  track  as.  832 

«0  L.  R.  A. 


OFFICERS. 

Liability  of  Judge,  see  Courts,  5. 

OIL. 

Inclusion  of,  in  Deed  of  "Surfftoe"   of 

Laqd,  see  Deeds. 
Pumping  Oil  Well  on  Sunday  as  Wori 

of  Necessity,  see  Sunday,  2. 
Necessity  of  Pumping  on  Sunday,  i<ir 

Jury,  see  Triai^  6. 

OBDIKANCES. 

See  Mt'MciPAL  Cobpobatio^s,  Notes 
A>'D  Bbiefs. 

OPEKIHO  AlfD  CLOSnt 6. 

Right  as  to,  see  Tbial,  4. 

OPINION. 

Appellate  Court's  Right  to  File  Fuller 
Opinion,  see  Appeal  and  EBBtjg, 
21. 

ORDINANCE. 

See  Municipal  Cobpobations,  3-5. 

OWNERSHIP. 

Evidence  of,  see  Evidence,  17. 

PARENT  AND  CHIIJ>. 

Attorney's  Services  for  Infant,  as 
Necessaries,  see  Infants. 

Necessity  of  Parent's  Obtaining  Schoc^l 
Board's  Consent  to  Child's  RemaiE- 
ing  Away,  see  Schooi^,  2. 

1.  A  lather  is  not  bound  to  supply  his 
infant  daughter  with  counsel  fees  to  prcn^^ 
cute  an  action  for  damages  for  an  indectrnt 
assault  on  her.     Crafts  v.  Carr  (R.  I.)     12S 

2.  A  mother  who  owns  the  property, 
takes  care  of  the  family,  pays  the  bills,  and 
who,  by  express  direction  amounting  to  a 
relinquishment  of  the  father's  right,  is  en- 
titled to  the  earnings  of  their  child,  mar 
maintain  an  action  to  recover  for  the  los'- 
and  expense  to  which  she  is  subjected  by 
injuries  negligently  inflicted  hy  a  third  per- 
son upon  the  child.  McGarr  v.  National  & 
P.  Worsted  Mills  (R.  I.)  122 

Notes  and  Bbiefs. 

Mother's  right  to  recover  for  injury  to 
child;  measure  of  damages  for.  *  122 

PARISHES. 

See  Religious  Societies. 

PAROL  EVIDENCE. 

See  Evidence,  14-16. 

PARTITION. 

A  right  of  entiy  for  condition  broken, 
held  by  two  or  more  persons,  will  not  sup- 
port a  compulsory  partition  or  alternative 
iudicial  sale  of  the  land  involved.  Bouvier 
V.  Baltimore  A  N.  Y.  R.  Co.  (N.  J.  Err.  A 
App.)  750 

Notes  and  Bbiefs. 

Partition;  by  one  having  right  of  entry 
for  condition  broken;  of  land  held  in  ad- 
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verse  posseBsion;  by  one  without  estate  in 
possession  or  right  to  immediate  possession. 

758 
PARTNERSHIP. 

Notes  and  Briefs. 

Transfer  tax  on  real  estate  of.  477 

PASSENGERS. 

See  Cabbiers. 

PEDDLING. 

On  Camp  Meeting  Ground,  Right  to 
Prohibit,  see  Camp  Meeting  Asso- 
ciation, 3. 

Notes  and  Briefs. 

What  constitutes  traffic  in,  or  huckstering 
on  street;  huckstering  as  a  trespass.       786 

PERCOLATING  WATER. 

Injunction  against  Waste  of,  see  In- 
junction, 6. 
See  W^aters,  Notes  and  Briefs. 

PERSONAL  INJURIES. 

Haised  on  Appeal;  Sufficiency  of  Decla- 
ration in  Action  for,  see  Appeal 
AM)  Error,  13, 

Damages  for,  see  Damages,  4. 

PHYSICIANS. 

Validity  of  Note  to  Unlicensed  Prac- 
titioner, see  Bills  and  Notes,  5. 

Notes  and  Briefs. 

Physicians;    validity    of    note   given    for 
services  of  unlicensed  practitioner.  737 

PLEADING. 

See  also  Mandamus. 

Inconsistency. 

1.  Allegations  of  waiver  by  the  plaintiff 
to  meet  a  defense  based  on  conditions  prece- 
dent are  not  inconsistent  with  the  statutory 
allegation  that  all  conditions  on  his  part 
have  been  duly  performed.  German  Ins. 
Co.  V.  Shader  \Neb.)  918 
Relief  under. 

2.  A  recovery  on  an  implied  warranty 
cannot  be  had  by  one  who,  in  his  complaint, 
relies  on  an  express  warranty.  Pemberton 
V.  Dean  (Minn.)  311 
Amendments. 

3.  A  plaintiff  does  not  change  his  cause 
of  action  by  substituting  allegations  of 
waiver  for  a  general  denial  with  respect  to 
a  defense  of  breach  of  conditions  precedent. 
German  Ins.  Co.  v.  Shader  (Neb.)  918 

4.  On  a  motion  for  judgment,  where 
plaintiff's  claim  is  admitted,  and  no  facts 
are  stated  to  defeat  it,  the  court  is  not  re- 
quired to  permit  an  amendment  of  the  an- 
swer.   Kuhn  V.  Sol  Heavenrich  Co.  (Wis.) 

585 
Plaintiff's  pleadings. 
Kaisiug  on  Appeal,  Sufficiency  of,  see"  Ap- 
peal and  Error,  13. 

5.  In  pleading  performance  of  conditions 
precedent,  under  Neb.  Code  Civ.  Proc.  § 
128,  the  plaintiff  may  properly  assiune  that 
60  L.  R.  A. 


conditions  which  have  been  waived  have  not 
been  relied  on.  German  Ins.  Co.  v.  Shader 
(Neb.)  918 

6.  An  allegation  that  plaintiff  "became 
so  nervous  and  frightened  by  defendant's 
conduct  "that  she  could  not  sleep  at  night, 
and  was  greatly  disturbed  in  body  and 
mind,"  sufficiently  charges  a  physical  injury 
to  admit  evidence  that  she  became  helpless, 
could  not  go  about  her  duties,  and  suffered 
from  uterine  trouble,  and  to  warrant  the 
submission  to  the  jury  of  an  issue  as  to 
what  compensation  she  was  entitled  to  for 
her  "personal  injuries,"  in  the  absence  of 
anything  to  show  that  defendant  was  mis- 
led, or  of  any  steps  on  his  part  to  have  the 
pleading  made  more  definite.  Watkins  v. 
Kaolin  Mfg.  Co.  (N.  C.)  617 
Defendant's  pleadings. 

Defendant's   Right  under   Charge  to   Open 
and  Close,  see  Trial,  4. 

7.  Answers  which  deny  the  commission 
of  an  assault  and  battery  of  the  kind  and 
character  alleged  in  the  petition  cannot,  un- 
der Ga.  Civ.  Code,  §  3891,  declaring  that  in 
every  case  of  tort,  if  defendant  was  author- 
izetl  by  law  to  do  the  act  complained  of,  he 
may  plead  the  same  as  a  justification,  prop- 
erly be  treated  as  pleas  of  justification,  sX- 
though  they  admit  a  battery  of  a  minor 
cliaracter,  and  aver,  as  a  justification  of 
the  battery  as  admitted,  certain  opprobrious 
words  and  abusive  language  spoken  by  the 
plaintiff.      Berkner    v.    Dannenberg    (Ga.) 

559 

8.  A  demurrer  to  the  answers  filed  in  an 
action  for  assault  and  battery  is  properly 
overruled  where,  although  insufficient  as 
pleas  of  justification,  they  contain  matter 
which  may  properly  be  pleaded  in  extenua- 
tion or  mitigation  of  damages.  Id. 

Notes  and  Briefs. 

Pleading;  in  action  for  negligence;  suffi- 
ciency of.  629 

Necessity  of  alleging  malice.  849 

Necessity  of  pleading  estoppel  or  waiver; 
first  pleading  in  reply;  amending  by  sub- 
stantial departure  or  insertion  of  different 
cause  of  action.  918 

Waiver  of  objection  to  jurisdiction  by  fil- 
ing demurrer.  812 

Granting  annulment  of  marriage  under 
prayer  for  divorce.  606 


POLES. 

On  Highway  as  Additional  Burden,  see 
Eminent  Domain^  17. 


POUCE  POWER. 

Clearing  Alley  of  Weeds  as  Exercise  of, 
see  Municipal  Corporations,  6. 


POOR. 

Municipal  Authority  to  Provide  Fuel 
for,  see  Municipal  Corporations, 
1. 
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PO88B8SION~PnBLI0  ImPBOVBMBNTS. 


POSSESSION. 

NeoeBsity  of,  by  One  Seeking  to  Remote 
Cloud  from  Title,  see  Cloud  on 
TnxE,  1. 

POSTOFXTOE. 

Right  of  Seller  of  Good  Will  to  Receiye 
Mail  Directed  to  His  Name,  see 
Good  Wili^  2. 

PREJUDICIAL  ERROR. 

See  Appeal  Ain>  Ekbob,  19. 

PREMIUMS. 

For  Insurance  Policy,  see  Insubanck, 
1,  4-6. 

PRESUMPTIONS. 

On  Appeal,  see  Appeal  and  Ebbob,  8, 9. 
In  General,  see  Evidence,  3-7. 

PRINCIPAI.  AND  AGENT. 

Brokers,  see  Bboksbs. 
Renewal  of  Lease  by  Agent,  see  Lakd- 
LOBD  AND  Tenant,  7. 

Notes  and  Briefs. 

See  also  Bbokebs. 

Principal  and  agent;  burden  of  proving 
validity  of  transactions  between.  928 

Implied  agency  from  relation  of  parties; 
principal's  liability  for  unauthorized  acts  of 
agent.  598 

PRIOR  APPROPRIATION. 

See  Waters,  16-23,  Notes  and  BRisrs. 

PRavjllJSOE. 

As  to  Service  of  Summons,  see  Writ 
AND  Process,  Notes  and  Briefs. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander. 

PROPERTY. 

Facts  Gathered  as  to  Contemplated 
Buildings  or  Improvements  as,  see 
Injunction,  2. 

News  of  Market  Quotations  and  Sport- 
ing Items  as,  see  Injunction,  3. 

Notes  and  Briefs. 

Property;  information  as  to  intended 
building  and  improvements  as.  810 

PROXIMATE   CAUSE 

Question  for  Jury  as  to,  see  Trial,  6. 

1.  The  proximate  cause  of  the  death  of 
an  employee  mortally  burned  in  the  em- 
ployer's burning  building,  which  he  had 
entered  to  telephone  an  alarm  of  fire  after 
he  had  failed  to  give  the  alarm  elsewhere 
as  he  had  left  the  building  to  do,  is  not  the 
employer's  negli&ence  in  constructing  and 
maintaining  the  building  so  as  to  be  likely 
to  bum,  but  the  employee's  act  in  re-enter- 
ing the  building  after  he  had  reached  a  place 
of  safety.  Chattanooga  Light  &,  P.  Co.  v. 
Hodges  (Tenn.)  459 

2.  The  n^ligence  of  a  bridge  foreman, 
whose  duty  it  is  to  see  that  the  bridge  is 
60  L.  R.  A. 


free  from  obstructions  on  the  approach  of 
trains,  in  failing  to  see  a  maul  left  by  a 
workman  in  such  a  way  as  to  interfere  with 
the  passage  of  the  train,  and  not  that  of  the 
workman  in  so  leaving  it,  is  the  proximate 
cause  of  an  injury  to  a  member  of  the  bridge 
gang  who  is  struck  by  the  maul  as  it  is 
hurled  from  the  track  by  the  train.  Texas 
A  P.  R.  Co.  V.  Carlin   (C.  C.  App.  5th  C.) 

3.  One  who  has  undertaken  to  furnish 
heat  to  protect  from  freezing  fire-extin- 
guisher pipes  in  the  portion  of  a  building 
retained  by  the  landlord,  where  the  freezing 
might  result  in  injury  to  tenants  of  a  lower 
floor,  is  not  liable  to  the  tenants  for  negli- 
gently permitting  the  fire  to  go  out  and  the 
pipes  to  freeze  U>  their  injury,  if  the  eixer- 
cise  by  the  landlord  of  the  ordinary  care 
which  he  owed  the  tenants  to  keep  the  water 
from  injuring  them  would  have  detected  the 
escape  of  water  and  prevented  the  injury,  so 
thai  failure  to  exercise  it  was  the  proximate 
cause  of  the  injury.  Pittsfield  Cottonwear 
Mfg.  Co.  V.  Pittsfield  Shoe  Co.  (N.  H.)     116 

Notes  and  Bbiefs. 

Proximate  cause;  question  for  jury  as  to. 

951 

Of  injury  by  third  person  exploding  gun- 
powder. 377 

Of  injury  caused  by  fright  of  horse  at 
mail  crane.  269 

Of  injury  by  negligence.  113 

PUBLICATION. 

Of  Testimony;  Court's  Power  to  Pro- 
hibit, see  Contempt. 

Of  News  as  to  Buildings,  Preventing 
Protection  from  Use  by  Rivals  see 
Injunction,  4. 


PUBLIC   IMPROVEMBKT    CO! 
SIGN. 

Review  of  Proceedings,  see  Cebtiorasi. 

PUBLIC  IMPROVEMEirTS. 

Review  of  Proceedings  of  Commission, 
see  Cebtiokari. 

Conclusiveness  of  Legislative  Disoe- 
tion  as  to,  see  Courts,  2. 

Conclusiveness  of  Commission's  Detex^ 
mination  as  to,  see  Courts,  3. 

Right  to  Compel  Payment  of  Assess- 
ments for  Improvements  for  Pri- 
vate Interests,  see  Eminestt  Bo- 
main,  3. 

See  also  Appeal  and  Ebror,  10. 

1.  That  a  notice  of  hearing  as  to  a  street 
improvement  specified  a  brick  pavement  will 
not  invalidate  a  determination  to  pave  with 
asphalt  and  set  a  new  curb,  if  the  hearing 
covered  those  matters,  and  the  statute  em- 
powered the  commissioners  to  change  or 
modify  their  original  determination  in  refer- 
ence to  the  improvement.  People  ex  rvl 
North  V.  Featherstonhaugh  (N.  Y.)  76S 

2.  A  provision  in  a  contract  for  street 
improvement  that  laborers  must  be  paid  is 
cash,  and  not  in  store  orders,  will  not  be 
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held  to  be  unreasonable  or  illegal  if  it  is 
autborized  by  statute.  Id. 

8.  No  illegal  burden  is  placed  on  abut- 
ting property  owners,  who  are  required  to 
bear  the  or^^nal  cost  of  street  paving,  by 
a  provision  in  the  paving  contract  requiring 
the  contractor  to  maintain  the  work  for  a 
period  during  which  such  a  pavement,   if 

Sroperly  laid,  ought  to  wear,  although  the 
uty   to    repair    pavements    is   by    statute 
placed  on  the  city  at  large.  Id. 

4.  Abuttinfi^  owners  subject  to  assessment 
for  a  street  improvement  cannot  complain 
that  the  specifications  required  compliance 
with  the  labor  law  as  to  nours  and  wages, 
if,  before  the  bids  were  received,  the  law 
had  been  declared  unconstitutional,  and  the 
improvement  commissioners  announced  that 
the  requirements  with  reference  to  it  would 
not  be  enforced^  while  the  successful  bidder 
testifies  that  the  bid  was  not  increased  by 
reason  of  such  law.  Id, 

Notes  and  Briefs. 

Public  improvements;  procedure  for  es- 
tablishment of  drains  and  sewers;  local  as- 
sessments for;  use  of  public  funds  for.    161 

Power  of  public  improvement  commission; 
certiorari  to  review  proceedings  of;  requir- 
ing contractor  to  keep  pavement  in  repair. 

768 

Power  to  levy  assessments.  627 

PUNISHMENT. 

For  Attempt  to  Commit  Crime,  see 
Cbiminal  Law. 

PUNITIVE  DAICAOES. 

See  Damages,  1. 

QUESTION  FOB  JUBT. 

See  Tbial,  5-10. 

QUITCLAIM. 

See  Vendor  and  Pubchaseb,  Notes 
AND  Bbiefs. 

QUO  WARRANTO. 

For  Dissolution  of  Corporation,  see 
cobporations,  19. 

Notes  and  Bbiefs. 

Quo  warranto ;  to  inquire  into  validity  of 
drainage  assessment.  243 

RAUJtOABS. 

lAndowner's  Remedy  where  Water  Ac- 
cumulates along  Right  of  Way,  see 
Action  or  Suit,  3. 

Ordinance  Limiting  Speed,  see  Appeal 
AND  ERitoB,  7. 

As  Carriers,  see  Carriers. 

Ordinance  Limiting  Speed  of  Train,  see 
Commerce. 

Consolidation  of,  see  Cobporations,  4. 

Requiring  Company  to  Drain  Water 
Accumulating  along  Right  of  Way, 
see  Eminent  Domain,  5. 

Condemnation  of  Land  of,  see  Eminent 
Domain,  9-13. 
60  L.  R.  A. 


Constructing  Mail  Crane  near  High- 
way Calculated  to  Frighten  Horses, 
see  Highways,  1. 

Municipal  Power  to  Abolish  Grade 
Crossings,   see   Municipal   Cobpo- 

BATIONS,  2. 

Ordinance  Limiting  Speed,  see  Muni- 
cipal Cobporations,  3,  4. 
See  also  Constitutional  Law,  10. 

Notes  and  Bbiefs. 

Railroads;  power  to  locate  road  through 
land  acquired  for  reservoir.  385 

Condemnation  of  right  of  way  of,  for  tele- 
graph line;  measure  of  damages.  14& 

Consolidation  of;  power  as  to  exemption 
from  taxation  of  consolidated  company;  un- 
lawfulness of;  forfeiture  of  charter.  87 

Taxation  of;  effect  of  commerce  clause  of 
Federal  Constitution.  687 

Surface  track  as  nuisance;  governmental 
power  to  abolish  grade  crossings.  832 

Liability  for  injury  to  trespasser  on  track 
by  explosion  of  torpedo.  793 

Right  of  city  to  limit  speed  of  trains.    391 

RAPE. 

Improper  Cross-Examination  on  Trial 
for,  sec  Appeal  and  EBBbB,  18. 

Grounds  for  New  Trial  in  Prosecution 
for,  see  New  Tbial,  1,  3. 

Cross-Examination  of  Witnesses  on 
Trial  for,  see  Witnesses,  2. 

KATES. 

For  Gas,  see  Action   ob    Surr,    8,   9; 

Equity,  2;  Gas;  Injunction,  6. 
Charge  by  Water  Company;   Admissi- 

bility  to  Show  Value  of  Plant,  see 

Evidence,  19. 

REAL  PBOPEBTT. 

A  right  of  entry  for  condition  broken 
is  transferable  after  breach  independent  of 
statute,  as  the  English  law  against  main- 
tenance which  forbade  such  a  transfer  is  not 
in  force  in  New  Jersey.  Bouvier  v.  Balti- 
more &  N.  Y.  R.  Co.   (N.  J.  Err.  &  App.) 

750 

Notes  and  Bbiefs. 

Real  property;  necessity  of  showing 
breach  of  condition  subsequent;  waiver  of 
exact  performance  of  condition;  assignabil- 
ity of  right  of  re-entry  for  condition  broken ; 
condition  of  re-entry  as  estate  in  land.     755 

BEIiEASE. 

By  Discharge  in  Bankruptcy,  see 
Bankbuptcy,  2,  3. 

BEUOIOUS    SOCIETIES. 

Territorial  areas,  described  in  the  no- 
menclature of  Roman  Catholic  Church  as 
'* parishes,"  are  not  recognized  by  the  law  as 
corporate  or  political  entities,  and,  if  they 
were  such,  the  church  could  not  legislate 
concerning  them.  McEntee  v.  Bonacum 
(Neb.)  440 
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BEMOVAI.  OF  OAU8E8. 

The  dismissal  of  the  servant  from  the 
suit  at  the  close  of  the  testimony,  against 
the  objection  of  plaintiff,  because  the  evi- 
dence makes  no  case  against  him  in  an  ac- 
tion against  master  and  servant  for  a  per- 
sonal injury,  will  not  entitle  the  master  to 
remove  the  cause  to  a  Federal  court,  which 
removal  had  been  prevented  at  an  earlier 
time  by  the  presence  of  the  servant  as  co- 
defendant  in  the  case.  Howe  v.  Northern 
Pacific  R.  Co.    (Wash.)  949 

Notes  and  Bbxets. 

Removal   of  cause;   after  voluntary  dis- 
missal of  action  against  one  defendant.    950 

BEMEWAIi. 

Of  Lease  by  Agent,  see  Landlord  and 
Tenant,  7. 

RESERVOIR. 

Condemnation  for  Land  for,  see  Action 
OB  Sun,  11;  Eminent  Domain, 
6-10. 

RES  JXTDICATA. 

See  Judgment,  1-5. 

RESTRAIHT  OF  TRADE. 

Forbidding  Purchase  of  Goods  in  Bulk 
without  Settling  Claims  of  Seller's 
Creditors,  see  Constitutional 
Law,  7. 

RESUME. 

For  K6sum6  of  Contents  of  Book,  see  p. 
96L 

RETURN. 

To  Writ  of  Mandamus,  see  Mandamus, 
2. 

REVOCATION. 

Of  Note  by  Maker's  Death,  see  Bills 
and  Notes,  6. 

RIPARIAN  RIGHTS. 

See  Watebs,  1-19,  Notes  and  Bqiefs. 

RORBERT. 

Attempt  to  Commit,  see  Attempt. 
Punishment  for  Attempt  to  Commit,  see 
Criminal  Law,  2,  3. 

SALARY. 

Of  Corporate  Officer,  see  Corporations, 
5. 

SALE. 

Recovery  on  Implied  Warranty  by  One 

Alleging    Express    Warranty,     see 

Pli-ladinq,  2. 

A  warranty  as  to  the  speed  capacity 

of   an   emery   wheel,    contained   in    a   card 

placed   by   the   manufacturers   on   the   face 

of  the  wheel,  will  not  be  held  to  be  adopted 

by  wholesale  and  retail  dealers  because  left 

on  the  wheel  on  a  resale  of  the  same  by 

them.     Pemberton  v.  Dean  (Minn.)  311 

60L.R.  A. 


Notes  and  Bueps. 
Sale;   executory  contract  of.  257 

Implied  warranty  that  article  sold  fit  for 
use;  liability  for  injury  resulting  from 
breach;  implied  warranty  excluded  by  ex- 
press one;  when  maxim  caveat  emptor  ap- 
plies. 311 
Induced  by  purchaser's  fraud;  seller's 
right  to  rescind  after  third  party  acquire? 
interest.  597 

SALOON  KEEPER. 

Liability  for  Injury  to  Guest,  see  Xeg- 
LIOENCE,  2,  3,  6. 

SCHOOLS. 

Compulsory  Attendance  of  Children  at, 
see  CoL-BTS,  4. 

1.  The  natural  right  of  parental  do- 
minion does  not  render  unconstitutional  a 
statute  requiring  children  to  be  sent  to 
school.     State  v.  Jackson  (N.  H.)  739 

2.  A  parent  cannot  be  reauired  to  pro- 
cure the  consent  of  the  school  board  to  his 
child's  remaining  away  from  school  to  pro- 
tect himself  from  the  penalty  of  the  com- 
pulsory education  law,  if  it  la,  apparently, 
reasonably  necessary  to  the  child's  life  that 
it  be  kept  out  of  school.  Id. 

SEPARATION. 

See  Husband  and  Wife,  Notes  and 
Brieifs. 

SET-OFF. 

Of  Damages  Resulting  from  Landlord's 
Failure  to  Repair,  see  Laxdlobd 
AND  Tenant,  4. 

SIGNATURE. 

NOTRS  ahd  Bbikts. 

Signature;  presumption  of  bank's  knowl* 
edge  of  depositor's  or  customer's.  95o 

SMUGGLING. 

See  also  Duties. 

Notes  and  Bbiefs. 

Smuggling;  by  fraudulent  purchaser  of 
goods;  right  to  forfeiture  as  against  seller; 
principal  liable  for  agent's  unlawful   acts. 

597 

SPECIFIO  PERFORMANCE. 

1.  Specific  performance  of  a  contract  br 
a  man  to  convey  one  third  of  his  property 
in  trust  for  the  benefit  of  his  children  will 
not  be  denied  because  the  interest  might  be 
reconveyed  so  as  to  let  into  joint  manage- 
ment and  ownership  with  him  of  his  busi- 
ness undesirable  persons  whose  interference 
might  jeopardize,  if  not  destroy,  its  valne. 
Moayon  v.  Moayon  (Ky.)  415 

2.  Lack  of  mutuality  of  obligation  and 
remedy  will  not,  after  the  wife  has  resmned 
marital  relations,  defeat  specific  perform- 
auce  at  her  instance  of  a  contract  by  a  man 
to  convey  property  to  his  children  in  con- 
sideration that  the  wife,  who  is  living  sep- 
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a  rate  from  him,  and  about  to  begin  a  suit 
for  divorce,  for  wliich  she  has  good  grounds, 
resume  her  marital  relations  and  live  with 
the  other  contracting  party  as  his  ^ife  after 
the  full  execution  of  tne  agreement ;  and  the 
fact  that  she  cannot  be  compelled  to  main- 
tain such  relations  during  life  is  imma- 
terial. Id. 

Notes  and  Beibfs. 

Specific  performance;  of  contract  between 
husband  and  wife  to  compromise  pending  or 
contemplated  divorce  suit.  412 

Necessity  of  mutuality  in  contract;  of 
distinct  mutual  understanding  as  to  identity 
and  amount  of  lands  covert  by  contract. 

418 

SPEED. 

Of   Railroad   Train;    Ordinance   Limit- 
ing, sec  Appeal  and  Error,  7. 

SPORTING  NEWS. 

As    Subject    of    Copyright,    see    Copy- 
right. 
As  Property,  see  Injunction,  3. 

SPRING. 

Enjoining  Waste  of  Percolating  Waters 
Supplying,  see  Injunction,  6. 

SQUATTERS. 

Rights   Acquired   by   Appropriation   of 
Water,  see  Waters,  26. 

STATE. 

Intervention  by,  in  Condemnation  Pro- 
ceedings, see  Action  and  Suit,  11. 

STATUTE  OF  FRAUDS. 

See  Contracts,  6-9. 

STATUTES. 

1.  The  existence  of  facts  which  would 
authorize  the  signatures  of  the  presiding  of- 
ficers of  the  two  houses  of  the  legislature 
to  a  statute  cannot  be  inquired  into  where 
it  is  authenticated  by  their  signatures. 
Western  U.   Teleg.   Co.   V.   Taggart    (Ind.) 

671 
Constraetion. 
Meaning  of  Word  "Citizens,"  see  Taxes,  3. 

2.  The  strict  letter  of  the  law  will  not 
be  followed  in  construing  a  statute  when 
such  an  interpretation  will  lead  to  an  un- 
reasonable or  absurd  conclusion.  Parker  v. 
Xothomb   (Neb.)  699 

3.  The  court  will,  rather  than  pronounce 
imperfectly  drawn  statutes  unconstitutional, 
draw  infi^rences  from  the  evident  intent  of 
the  legislature,  as  gathered  from  the  entire 
statute,  supplying  by  implication  technical 
inaccuracies  of  expression  and  obviously  un- 
intentional omissions,  from  the  necessity  of 
making  them  operative  and  effectual  as  to 
specific  things  included  in  the  broad  and 
iwmprehensive  terms  and  purposes  thereof; 
and  such  inferences  and  implications  are  as 
much  a  part  of  the  statute  as  what  is  dia- 
60  L.  R.  A. 


tinctly    expressed    therein.      State    ex    rel. 
Utick  V.  Polk  County  Comrs.  (Minn.)       161 

4.  A  statute  will  not  be  construed  in 
Nebraska  so  as  to  make  a  negotiable  instru- 
ment void  in  the  hands  of  a  bona  fide  pur- 
chaser, unless  tne  act  specifically  so  de- 
clares.    Citizens*  State  Bank  v.  Nore  (Neb.) 

737 

5.  A  constitutional  provision  adopted 
from  another  state  must  be  construed  Ac- 
cording to  the  established  meaning  of  the 
provision  that  had  been  acquired  in  the  state 
from  which  it  was  taken.  Adams  v.  Yazoo 
&  M.  V.  R.  Co.  (Miss.)  33 

6.  An  act  the  title  to  which  relates  to 
the  issuance  of  checks  by  merchants  in  pay- 
ment of  wages  assigned'  to  them  cannot  be 
expanded  to  include  persons  and  corpora- 
tions generally  by  the  use  of  the  words  "or 
any  other  person"  after  the  word  "mer- 
chants" in  the  body  of  the  act,  where  the 
Constitution  makes  void  so  much  of  the 
act  as  is  not  expressed  in  the  title.  Dixon 
V.  Poe  (Ind.)  308 
Amendment. 

7.  A  statute  so  framed  as  to  be  wholly 
or  in  part  unconstitutional,  but  having  a 
title  expressing  a  constitutional  object,  may, 
by  amendatory  legislation,  be  rendered  con- 
stitutional, without  having  recourse  to  an 
enactment  independent  throughout  its  pro- 
visions. State,  Allison,  Prosecutor,  v.  Cro- 
ker   (N.  J.  L.)  564 

8.  Changes  or  modifications  of  existing 
statutes  as  an  incidental  result  of  adopting 
a  new  law,  covering  tlie  entire  subject  to 
which  it  relates,  are  not  forbidden  by  Neb. 
Const.  §  11,  art.  3,  providing  that  no  law 
shall  be  amended  unless  the  new  act  con- 
tains the  section  or  sections  so  amended 
and  the  amended  section  or  sections  shall 
be  repealed.    Eaton  v.  Eaton   (Neb.)       605 

Notes  and  Briefs. 

Effect  of  repealing  act  without  saving 
clause.  925 

Power  to  cure  unconstitutional  statute  by 
amendment :  —  ( I. )  Introductory ;  ( II. ) 
statutes  only  partially  unconstitutional; 
(111.)  statutes  unconstitutional  in  entirety: 
(a)  in  general:  (6)  curing  defect  in  title 
of  statute  by  amendment  of  title  only.     564 

Retrospective  statute  giving  creditors 
liens  on  debtors*  property.  947 

Admissibility  of  legislative  journals.    672 

Construction  of;  subordinating  letter  to 
spirit.  742 

Strict  construction  of  tax  laws;  construc- 
tion against  exemption.  323 

Special  legislation. 
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STOCK. 

Reduction  of,  see  Corporations,  8. 

STOCKHOU>ERS. 

See  CoRPOBATiONS,  9-18. 

STORES. 

Ordinance  as  to  Closing  of.  During 
Evening,  see  Municipal  Corpora- 
tions, 5. 
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STREET  RAILWAYS. 

Appropriating  Owner's  Consent  under 
Power  of  Eminent  Domain,  see 
EiaNENT  Domain,  15. 

Purchasing  the  consent  of  abutting 
owners  to  the  construction  of  a  street  rail- 
road in  a  city  street  is  not  contrary  to  pub- 
lic policy.  Hamilton,  G.  &  C.  Traction  Co. 
▼.  Parrish    (Ohio)  631 

Notes  and  Bbzets. 

Street    railway;     necessity    of 


railway ;     necessity 
owner's  consent  to  ordinance  for. 


abutting 
533 


STRIKE. 

Liability  for  Injury  of  Passenger  by 
Strike  Sympathizers,  see  Cabbiebs, 
7,8. 

Notes  and  Briefs. 

Carrier's  liability  to  passenger  injured  by 
strikers.  601 

SUBSCRIPTION. 

To  College,  see  Bills  and  Notes,  6. 

SUBTERRANEAN  WATERS. 

Injunction  against  Waste  of,  see  In- 
junction, 6. 

SUCCESSION  TAX. 

See  Taxbs,  16,  17. 

SUICIDE. 

Of  Insured,  see  Insurance,  Notes  and 

Briefs;  Trial,  15. 
Of  Insured,  Burden  of  Establishing,  see 

Evidence,  10. 

SUMMONS. 

See  Writ  and  Process. 

SUNDAY. 

Error   in   Refusing   Instruction   as   to 

Work,  on,  see  Appeal  and  Error, 

16. 
Expulsion  from  Benefit  Society  on,  see 

Benevolent  Societies,  2,  3. 
Forbidding  Barber  to  Keep  Shop  Open 

on,  see  Constitutional  Law,  5,  6. 
Burden  of  Proving  Necessity  of  Work 

on,  see  Evidence,  11. 
Question  for  Jury  as  to  Necessity  of 

Pumping  Oil  on,  see  Trial,  6. 

1.  It  is  not  an  act  of  necessity  to  keep 
open  a  barber  shop  on  Sunday  for  the  trans- 
action of  business.    State  v.  Sopher  (Utah) 

468 

2.  The  pumping  of  an  oil  well  must  be 
deemed  a  "work  of  necessity"  within  the 
meaning  of  a  statute  forbidding  Sunday 
labor,  except  works  of  necessity  or  charity, 
where  permanent  loss  and  injury  would  re- 
sult to  the  owner  of  the  well  by  reason  of 
not  pumping  it.     State  v.  McBee  (W.  Va.) 

B38 

Notes  and  Briefs. 

Sunday;  expulsion  of  member  from  asso- 
ciation on;   validity  of  resolution  of  asso- 
ciation passed  on. 
60  L.  R.  A. 


What  is  a  work  of  necessity  or  charity 
on;  question  for  jury  as  to  necessity.      63* 

Prohibiting  barber  working  on  Sunday; 
validity  of  Sunday  laws.  46^ 

TAXES. 

Conclusiveness   of  Decision   as   to,   see 

Judgment,  2,  3. 
For    Maintenance    of    Militia,  see  Mi- 
LTTLA,  1. 
Power  to  tax. 

1.  Street  lighting  and  road  districts 
created  by  statute  as  bodies  corporate,  with 
power  to  sue  and  be  sued,  elect  street,  light, 
and  road  commissioners,  and  do  all  acts  nec- 
essary to  carry  out  the  powers  conferred,, 
are  political  divisions  of  the  state,  to  wbidt 
the  power  of  raising  money  by  taxation  may 
be  conunitted.  State,  Allison,  Prosecutor,. 
V.  Corker  (N.  J.  L,)  504 
Uniformity;  eqnmlity. 

2.  The  constitutional  requirement  of  uni- 
formity and  equality  in  taxation  is  not  vio- 
lated by  taxing  shares  of  stodc  in  foreign 
corporations  and  exempting  those  in  domes- 
tic corporations,  whose  property  is  taxed 
within  the  state;  and  it  is  immaterial  that 
the  property,  including  the  capital  stock  of 
the  foreign  corporations,  is  taxed  at  their 
domicil.  Bacon  v.  State  Tax  Cknnrs. 
(Mich.)  321 

3.  The  use  of  the  word  "citizens"  in 
Comp.  Laws  1897,  §  3831,  subdiv.  9,  pro- 
viding that  all  shares  in  foreign  corpora- 
tions owned  by  citizens  of  the  state  shall  be 
taxed,  is  not  limited  to  its  political  seose 
so  as  to  exempt  stock  owned  by  inhab- 
itants who  are  not  citizens,  and  thus  make 
the  statute  void  for  lack  of  uniformity.  Id. 
TXTliat  taxable;  exemptions. 
See  also  Bupra,  3. 

4.  The  legislature  is  not  prevented  f run 
exempting  from  taxation  a  waterworks. 
plant  owned  and  operated  by  a  city,  hj  the 
provision  of  Kan.  Const,  art.  11,  |  1,  that 
the  legislature  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation, 
but  that  **all  property  used  exclusively  for 
.  .  .  municipal  .  .  .  purposes  . 
shall  be  exempted  from  taxation."  Sumner 
County  Comrs.  v.  Wellington   (£:an.)        850 

6.  A  waterworks  plant  owned  and  oper- 
ated by  a  city  is  exempt  from  taxation,  al- 
though the  water  is  furnished  by  the  city 
to  the  citizens  and  other  consumers  at  pre- 
scribed rentals,  under  Kan.  Gen,  Stat.  1901. 
§  7504,  providing  that  all  property  belong* 
ing  exclusively  to  any  city  shall  be  exempt 
from  taxation.  i^, 

6.  The  provision  of  the  Federal  Consti- 
tution that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  act*?  of 
every  other  state  does  not  prevent  the  tax- 
ation of  stock  in  a  foreign  corporation  owned 
by  residents  of  the  state  because  the  prop- 
erty of  the  corporation  is  taxed  at  its 
domicil.  Bacon  v.  State  Tax  Comrs 
(Mich.)  321 

7.  The  legislature  not  only  could,  but  w.is. 
627    required  to,  impose  taxes  on 'the  property  of 
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private  corporations  for  pecuniary  profit, 
just  as  and  when  it  would  tax  the  property 
of  individuals,  under  Const.  1869,  art.  12, 
§  13,  providing  that  the  property  of  such 
corporations  "shall  be  subject  to  taxation 
the  same  as  that  of  individuals,"  and  §  20, 
providing  for  equal  and  uniform  taxation 
of  all  property  according  to  value.  Adamd 
V.  Yazoo  &  M.  V.  R.  Co.  (Miss.)  33 

8.  The  right  of  corporations  to  consoli- 
date is  a  grant  of  a  corporate  franchise  sub- 
ject to  Const.  §  180,  so  that  any  exemption 
of  one  of  the  old  companies  from  taxation 
is  cut  off,  although  §  181  provides  for  the 
continuation  of  exemptions  to  which  cor- 
porations "are  legally  entitled''  at  the  adop- 
tion of  the  Constitution,  and  S  270  of  the 
schedule  provides  for  the  continuation  of 
the  rights  and  charters  of  corporations.    Id. 

9.  The  use  of  property  in  the  business  of 
interstate  comaierce  does  not  exempt  it  from 
liability  to  taxation  like  other  property 
within  the  jurisdiction  in  which  it  is  situ- 
ated.    Sandford  v.  Poe  (C.  C.  App.  6th  C.) 

641 

10.  The  fact  that  a  telegraph  line  is  en- 
gaged in  interstate  commerce  does  not  pre- 
vent a  state  tax  on  the  value  of  that  portion 
of  the  property  which  is  within  the  state, 
altbougn  the  value  of  the  whole  line  as  a 
unit  is  taken  into  account  in  fixing  such 
value.  Western  U.  Teleg.  Co.  v.  Taggart 
(Ind.)  671 
AMeaiment;  Talnation. 

Notice  of  Time  and  Place  of  Assessor's 
Meeting,  see  Constitutional  Law,  11. 

Injunction  against  Illegal  Assessment,  see 
Injunction,  10,  11. 

11.  Regarding  the  capital  stock  of  a  cor- 
poration as  a  factor  in  arrivipg  at  the  value 
of  its  whole  property  considered  as  a  unit 
plant,  although  it  is  situated  in  different 
states,  may  be  authorized  by  state  statute, 
where  it  is  done  for  the  purpose  of  de- 
termining the  true  value  of  that  portion  of 
the  property  which  is  within  the  state. 
Sandford  v.  Poe  (C.  C.  App.  6th  C.)  641 

12.  Valuing  the  property  of  an  interstate 
express  company  as  a  unit  profit-producing 
plant  for  the  purpose  of  determining  the 
taxable  value  of  that  portion  of  the  prop- 
erty which  is  within  a  state  does  not  amount 
to  a  taxation  of  property  outside  the  state. 

Id. 

13.  A  state  tax  on  that  portion  of  the 
property  of  an  interstate  telegraph  com- 
pany which  is  within  the  state  may  law- 
fully be  made  by  considering  the  value  of 
the  whole  line  as  a  unit,  and  assessing  the 
tax  on  a  mileage  basis  after  deducting  the 
value  of  property  subject  to  local  taxation, 
such  as  real  estate,  structures,  machinery, 
and  appliances.  Western  U.  Teleg.  Co.  v. 
Taggart  (Ind.)  671 

14.  The  fact  that  the  portions  of  a  tele- 
graph line  outside  the  state  are  of  propor- 
tionally greater  value  than  portions  within 
the  state  does  not  prevent  applying  the 
mileage  basis  of  valuation  under  the  act 
of  1893,  after  deducting  the  value  of  prop- 
60  L.  R.  A. 


erty  subject  to  local  taxation,  since  alloWr 
ance  for  any  such  variance  of  value  may  be 
made,  and  the  cardinal  rule  of  the  statute 
is  to  assess  only  what  property  is  within  the 
state,  and  that  at  its  true  cash  value.      Id. 

15.  The  fact  that  the  valuation  of  the 
property  of  an  interstate  telegraph  com- 
pany is  made  upon  its  capital  stock  is  not 
objectionable,  where  the  tax  is  in  effect 
levied  only  upon  the  actual  value  of  the 
property  of  the  company  within  the  state. 

Id. 
Svcoession  tax. 

16.  Shares  in  a  joint-stock  association  are 
to  be  dealt  with  as  personalty  in  applying 
the  laws  providing  a  transfer  or  succession 
tax,  although  the  property  of  the  association 
is  real  estate.    Re  Jones  (N.  Y.)  476 

17.  In  determining,  for  the  purposes  of 
taxation,  the  value  of  shares  in  a  joint- 
stock  association  which  are  not  listed  on 
the  stock  exchange  or  sold  in  the  open  mar- 
ket, the  value  of  the  property  they  repre- 
sent, including  the  real  estate,  should  be 
ascertained.  Id. 

Notes  and  Bbiefs. 

Due  process  of  law  in  taxation;  taxation 
of  telegraph  company  as  illegal  regulation 
of  oonmierce.  673 

Taxation  of  municipal  waterworks.      850 

Purpose  of,  for  county  armory;  power  of 
legislature  as  to.  540 

When  equal  and  uniform;  validity  of 
double  taxation;  unequal  taxation  of  non- 
resident's property;  construing  statute 
against  exemption.  322 

Constitutional  equality  in  the  United 
States  in  relation  to  corporate  taxation: — 
(I.)  Scope  of  note;  (11.)  natural  justice; 
(III.)  need  of  constitutional  guards  against 
inequality;  (IV.)  absolute  equality  unat- 
tainable; (V.)  constitutional  provisions: 
(a)  the  Federal  Constitution;  (&)  the  state 
Constitution;  (VI.)  inclusiveness  of  equal 
rights,  privileges,  immunities,  and  protec- 
tion of  the  laws;  (VII.)  status  of  corpo- 
rations:   (a)    citizenship;    (b)    personality: 

(1)  within  the  14th  Amendment;  (2) 
\i*ithin  statutes;  (VIIL)  excises  upon  fran- 
chises, privileges,  and  occupations;  (IX.) 
classification:  (a)  in  general:  (1)  the  pow- 
er to  classify;  (2)  the  limitations;  (&)  in 
the  concrete :    ( 1 )  reasonable  classifications ; 

(2)  unreasonable  classifications;  (o)  con- 
stituents of  the  same  class:  (1)  justifiable 
discrimination;  (2)  improper  discrimina- 
tion; (X.)  exposition  and  interpretation: 
(a)  constitutions;  (&)  statutes:  (1)  con- 
sistent laws;  (2)  inconsistent  laws;  (3)  re- 
taliation laws;  (XI.)  the  confiict  in  Wis- 
consin; (XII.)  commutations  and  exemp- 
tions ;  ( XIII. )  double  taxation ;  ( XIV. )  as- 
sessments at  full  value  when  valuations  gen- 
erally are  less;  (XV.)  different  methods  of 
assessment  and  procedure;  (XVI.)  miscel- 
laneous;   (XVII,)   conclusion.'  321 

Corporate  taxation  in  the  United  States 
as  affected  by  the  contract  clause  in  the 
Federal  Constitution :  —  ( I. )  Introduction ; 
(II.)  scope  of  note;   (III.)  controlling  prin- 
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ciples:  (a)  in  general;  (6)  in  the  United 
8tate8  Supreme  Court;  (IV.)  legislative 
and  governmental  powers;  (V.)  constitu- 
tional changes;  (VI.)  incorporation  and  ex- 
emption acts:  (a)  grants  constituting  con- 
tracts:   (1)   generally;    (2)    commutations; 

(3)  the  Ohio  bank  cases;  (6)  when  con- 
tracts do  not  arise;  (VII.)  reserved  right 
to  alter,  amend,  and  repeal:  (a)  in  char- 
ters; (6)  in  general  statutes;  (c)  in  con- 
stitutions; (VIII.)  interpretations;  (a)  ex- 
tent of  exemptions :  ( 1 )  in  general ;  ( 2 )  the 
Tennessee  bank   cases;    (&)    miscellaneous; 

(c)  implied  repeals;  {d)  acts  that  impair; 
(e)  acts  that  do  not  impair;  (IX.)  trans- 
fers and  survivals:  (a)  in  general;  (6) 
ffrants  to  one  corporation  of  the  rights,  priv- 
ileges, etc.,  of  another;    (c)   consolidations; 

(d)  mortgage  foreclosures;  (e)  other  suc- 
cessions; if)  loss  of  exemption;  (X.)  con- 
clusion. 33 

Corporate  taxation  and  the  commerce 
darse: — (I.)  Scope  of  note;  (II.)  intro- 
duction; (III.)  what  is  commerce;  (IV.) 
congressional  inaction  means  freedom;  (V.) 
state  powers:  (a)  none  to  tax  external  com- 
merce; (6)  legislation  affecting  external 
commerce  not  always  invalid;  (VI.)  prop- 
erty taxation:  (a)  corporate  property:  (1) 
generally;  (2)  vehicles  of  commerce:  (a) 
mobile;  (b)  immobile;  (6)  freight  carried 
by  interstate  carriers;  (c)  traffic:  (1)  be- 
ginning;   (2)   in  transit;    (3)   termination; 

(4)  original  packages;  (d)  property  sent 
into  a  state  for  sale;  (VII.)  intercourse: 
(a)  passenger  travel;  (6)  telegrams; 
(VIII.)  internal  commerce;  (IX.)  receipts 
from  commerce  across  state  lines;  (X.)  ex- 
cises: (o)  domestic  corporations;  (6)  con- 
solidated corporations  and  corporations 
holding  franchises  from  different  govern- 
ments; (c)  foreipi  coroorations :  (1)  ex- 
clusion and  conditional  admission ;  ( 2 )  busi- 
ness and  the  privilege  of  doing  business; 
(d)  agents  and  agencies:  (1)  telegraph, 
railroad,  express,  and  other  transportation 
business;  (2)  trade;  (e)  occupations; 
(XI.)  charges  for  facilities,  services,  and 
policing;  (XII.)  conclusion.  641 

Classification  of  property  of  express  com- 
pany for  taxation;  mode  of  valuing  prop- 
erty of  telegraph  company ;  inclusion  of  tax- 
ing power  in  grant  of  legislative  power ;  due 
process  and  equal  protection  of  laws  as  to 
taxation:  conclusiveness  of  valuation  fl.xed 
by  board;  payment  of  legal  tax  as  prereq- 
ULHite  to  injunction  suit;  tax  on  corpo- 
rate property  as  violation  of  commerce 
clause.  646 

On  smaller  division  that  political  dis- 
trict ;  on  road  districts  and  lamp  districts. 

565 

Exemption;  of  property  not  used  exclu- 
sively for  exempt  purpose;  legislative  power 
over  subject  of.  850 

Exemption;  transferability  of  exemption; 
conclusiveness  of  decision  as  to;  power  of 
legislature  to  grant;  exemption  of  consoli- 
dated corporation;  waiver  or  forfeiture  of 
exemption.  35 
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Enjoining  tax  levied  under  void  act; 
power  of  probate  judge  as  to  local  taxation ; 
necessity  of  notice  and  hearing;  for  private 
purposes;  apportion  of,  implied;  due 
process  of  law  in  assessment.  527 

Transfer  tax ;  liability  of  partnership  real 
estate  to;  of  shares  in  joint-stock  associa- 
tion. 476 

TELEGRAPHS. 

News  Collected  by,  as  Subject  of  Copy- 
right, see  Copyright. 

Condemnation  of  Land  for,  see  Emi- 
nent Domain,  12,  13. 

Protection  of  News  Gathered  by,  see  Ii^- 
JUNCTION,   3. 

Taxation  of  Interstate  Telegraph  Com- 
pany, see  Taxes,  10,  13-15. 

Notes  and  Briefs. 

Telegraphs;  power  of  eminent  domain; 
taking  railroad  right  of  way  for  line.       146 

Due  process  and  equal  protection  in  tax- 
ation of  telegraph  company.  673 

Taxation;  effect  of  commerce  clause  of 
Federal  Constitution.  687 

TEI.EPHONE8. 

Damages  for  Disconnection  of,  see 
Damages,  2,  3. 

Poles  and  Wires  as  Additional  Burden, 
see  Eminent  Domain,  17. 

Right  of  Seller  of  Good  Will  to  Appro- 
priate Old  Telephone  Number,  aee 
Good  Will,  4. 

Enjoining  against  Cutting  Trees  in 
Highway,  see  Injunction,  8,  9. 

A  telephone  company  which  removes, 
destroys,  or  injures  trees  planted  by  an 
abutting  owner  along  the  street  adjacent  to 
his  property,  under  the  terms  of  a  city  ordi- 
nance, in  erecting  poles  and  wires  under  its 
franchise,  is  liable  for  the  resulting  dam- 
age, though  no  unnecessary  injury  is  inflict- 
ed.    Bronson  v.  Albion  Teleph.  Co.   (Neb.) 

426 

Notes  and  Briefs. 

Telephones;  power  of  eminent  domain; 
measure  of  damages;  condemning  railroad 
right  of  way  for  line.  146 

TENDER. 

As  Prerequisite  to  Re-entry  for  Con- 
dition Broken,  see  Covenant. 

TIME. 

For  Filing  Statement  of  Evidence  on 
Petition  for  New  Trial,  aee  New 
Trial,  4. 

TORPEDO. 

Explosion  of,  by  Servant,  Master's  lia- 
bility for,  see  Masteb  Am>  Sebt- 
ANT,  16,  16. 


TORTS. 


Notes  and  Briefs. 


Tort ;  when  action  for,  maintainable ;  who 
may  bring  action.  117 
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TOWNS. 

Delegation  of  Power  to  Divide  into 
Road  and  Lighting  Districts,  see 
Constitutional  Law,  1. 

TRANSFEB  TAXES. 

See  Taxes,  16,  17. 

TRAVELING  SALESMEN. 

Right  to  Maintain  Action  for  Loss  of 
Samples,  see  Action  or  Suit,  7. 


TREATY. 


Notes  and  Bbiefs. 


Superiority  over  state  laws  or  decisions. 

TREES. 

In  Highway,  Enjoining  Cutting  of.  See 
Injunction,  8,  9. 

Notes  and  Briefs. 

Trees;  along  highways;  enjoining  injury 
to;  owner's  title  to;  right  to  compensation 
ior  injury  to.  427 

TRLAL. 

New   Trial   for   Separation   of   Jurors, 
see  New  Tbla.l,  2. 

Risbt  to  Jury  trUL 

1.  The  right  of  trial  by  jury  does  not  ex- 
tend to  proceedings  for  the  organization  of 
drainage  districts.  Mound  City  Land  & 
Stock  Co.  V.  Miller  (Mo.)  190 
J>eiiiiirrer  to  evidenoe. 

2.  Calling  for  the  remainder  of  the 
record  of  a  suit,  part  of  which  has  been  in- 
troduced in  evidence  by  plaintiff,  is  ngt  an 
introduction  of  original  evidence,  so  as  to 
destroy  the  right  to  demur  to  plaintiff's  evi- 
dence. Cooley  V.  Galyon  (Tenn.)  139 
Riglit  to  meet  witnesses. 

3.  Reading  on  a  second  trial  of  a  crim- 
*  inal  case  testimony  of  a  witness  who  died 

after  the  first  trial,  at  which  accused  was 
present  and  represented  by  counsel,  who 
was  accorded  the  right  of  cross-examination, 
does  not  infringe  the  right  of  the  accused  to 
be  confronted  with  the  witnesses  against 
him.  in  the  presence  of  the  court.  People  v. 
Elliott  (N.  Y.)  318 

Right  to  open  And  close. 

•4.  In  order  to  entitle  the  defendant  to 
the  opening  and  conclusion  before  the  jury 
under  a  plea  of  justification  filed  in  an  ac- 
tion to  recover  damages  for  the  commis- 
sion of  a  tort,  the  plea  must  admit  the  com- 
mission of  the  acts  charged  in  the  petition 
as  they  are  therein  alleged;  and  a  plea 
which  only  partially  admits  the  commission 
of  the  acts  charged  is  not  a  plea  of  justi- 
fication, and  does  not  entitle  the  defendant 
to  the  opening  and  conclusion  of  the  argu- 
ment. Berkner  v.  Dannenberg  (Ga.)  669 
Questions  of  law  and  fact. 

5.  The  question  of  proximate  or  inter- 
vening cause  is  for  the  court,  where  the 
facts  are  fairly  incontrovertible.  Chatta- 
nooga Light   &  P.    Co.   v.   Hodges   (Tenn.) 

469 
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6.  Whether  the  pumping  of  an  oil  well 
on  Sunday  is  a  work  of  necessity  w^ithin  the 
meaning  of  a  Sunday  law  is  a  question  for 
the  jury,  where  the  evidence  is  conflicting 
as  to  the  injury  which  will  be  caused  by  not 
pumping  it.     State  v.  McBee  (W.  Va.)     638 

7.  Whether  or  not  a  member  of  a  benefit 
society  had  notice  of  a  hearing,  in  conse- 
quence of  which  he  was  expelled  from  a  so- 
ciety for  violating  its  rules,  is  a  question 
of  fact,  and  not  of  law.  Pepin  v.  Soci^te  St. 
Jean  Baptiste  (R.  I.)  626 

8.  Whether  or  not  the  franchises  of  a 
water  company  are  exclusive  is  a  question 
for  the  court,  where  the  instruments  grant- 
ing them  were  before  it  under  the  pleadings 
in  a  proceeding  for  instructions  to  apprais- 
ers who  are  to  value  the  property  of  the 
company  wiiich  is  to  be  taken  by  right  of 
eminent  domain;  and  the  question  should 
not  be  referral  to  the  appraisers  to  be 
answered  after  the  charters  are  put  in  evi- 
dence before  them.  Kennebec  Water  Dist. 
V.  Waterville  (Me.)  856 

9.  An  action  for  negligent  injuries 
should  not  be  withdrawn  from  the  jur>'.  un- 
less the  conclusion  follows,  as  matter  of  law, 
that  no  recovery  can  be  had  upon  any  view 
that  can  be  properly  taken  of  the  facts  the 
evidence  tends  to  establish.  Texas  A,  P.  R. 
Co.  V.  Carlin  (C.  C.  App.  6th  C.)  462 

10.  The  question  whether  one  who  goes 
between  cars  moving  at  the  rate  of  4  or  5 
miles  an  hour  to  uncouple  them  is  guilty  of 
negligence  is  one  of  fact  for  the  determina- 
tion of  the  jury.  O'Neill  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (Neb.)  443 
Instniotions. 

11.  A  requested  instruction  that  the  pe- 
tition sets  out  no  cause  of  action  against 
an  infant  under  age  is  properly  refused, 
wliere  defendant  was  described  as  an  infant, 
her  guardian  served  with  process,  and  the 
cause  of  action  alleged  to  be  for  necessaries 
furnished.     Crafts  v.  Carr  (R.  I.)  128 

12.  In  an  action  to  recover  for  injuries 
to  an  employee  by  being  struck  by  a  parted 
belt,  a  requested  instruction  that,  if  she  was 
not  hit  by  the  belt,  negligence  in  its  main- 
tenance was  immaterial,  should  be  given. 
McGarr  v.  National  &  P.  Worsted  Mills  (R. 
L)  122 

13.  Instructions  directing  the  jury  to  dis- 
criminate against  expert  testimony  are  er- 
roneous. Nelson  v.  McLellan  (Wash.)  793 
Direction  of  verdiot. 

14.  Requested  instructions  to  find  for  de- 
fendant on  counts  of  a  declaration  charging 
him  with  assault  by  the  discharge  of  a  pistol 
should  be  given  where  there  is  no  evidence 
tending  in  the  slightest  degree  to  show  that 
he  intended  to  do  any  harm,  or  that  the 
wound  infiicted  on  plaintiff  was  in  any  way 
intentional  or  wilful.  Gilmore  v.  Fuller 
(111.)  286 

15.  To  warrant  the  direction  of  a  verdict 
for  defendant  in  an  action  on  a  mutual  bene- 
fit certificate  because  the  death  was  not  the 
result  of  natural  causes,  the  testimony  ad- 
duced tending  to  establish  that  fact  must 
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be  such  that  there  cannot  reasonably  be  two 
opinions  touching  the  result.  Cox  v.  Royal 
Tribe  of  Joseph  (Or.)  620 

Notes  and  Briefs. 

Trial;  question  for  jury  as  to  proximate 
cause  of  injury  to  servant.  951 

Question  for  jury  as  to  necessity  of  work 
performed  on  Sunday.  638 

Question  for  jury  as  to  negligence  of  ten- 
ant and  landlord.  681 

When  jury  justified  in  finding  negligence; 
when  evidence  should  be  withdrawn  from 
juiy.  288 

When  direction  of  verdict  proper.       462 

TRUSTS. 

Notes  and  Bbiefs. 

Breach  of  trust  by  trustee's  violation  of 
duty.  729 

miDEBTAKBR. 

Reasonableness  of  Bill  for  Services  of, 
see   ExEcirroBS  and  Administra- 

TOKS. 

UKIFOBMITY. 

In  Taxation,  see  Taxes,  2,  3. 

VALUE. 

Of  Water  Plant,  Damages  for  Condem- 
nation of,  see  Dakaoes,  6-19. 

VENDOR  AlfD  PUBOHASEB. 

Sufficiency  of  Description  in  Contract 
to  Convey  Land,  see  Contracts,  6. 

Notes  and  Briefs. 

Purchaser  by  quitclaim  as  bona  fide  pur- 
chaser; what  IS  a  quitclaim  deed.  841 

VERDICT. 

Review  of,  on  Appeal,  see  Appeal  and 

£kbor,  12. 
Direction  of,  see  Trial,  14,  16. 

VESTED  REMAINDERS. 

See  Wills. 

VESTED  RIGHTS. 

Of  Husband  to  Convey  Homestead,  see 
Homestead,  1. 

In  Water  Diverted  into  Irrigation  Ca- 
nals, see  Waters,  22. 

See  also  Constitutional  Law,  3. 

Notes  and  Briefs. 

Vested  right;  of  husband  to  sell  or  en- 
cumber homestead.  881 

WAGES. 

Requiring  Kedemption  of  Checks  for,  in 
Money,  see  Constitutional  Law, 
4. 

Const  ruction  of  Statute  as  to  Payment 
of,  sec  Statutes,  6. 

WAIVER. 

By  Insurance  Company,  see  Insurance, 
2-0. 
60  L.  R.  A. 


WARRANTY. 

On  Sale  of  Personalty,  see  Sale. 

WASTE. 

Of  Percolating  Waters;  Injunction 
against,  see  Injunction,  6. 

WATERS. 

Condemnation  of   Land   for  Reservoir. 

see  Action  ob  Suit,  11;  Eminext 

Domain,  fr-10. 
Delegation  of  Power  to  Board  of  Irriga 

tion,  see  Constitutional  Law,  2. 
Damages   for   Condemnation  of  Water 

Plant,  see  Damages,  6-19. 
Judicial  Notice  of  Custom  as  to  Irri- 
gation, see  EviDENGE,  2. 
Enjoining  Waste  of  Percolating  Waters^ 

see  Injunction. 
Question  for  Court  as  to  Exdusivenes* 

of  Water  Franchise,  see  Trial,  8. 

Riparian  liglits. 

Damages  on  Appropriation  of  Water 
for  Irrigation,  see  Damages,  5. 

Condemnation  of,  for  Irrigation  Par- 
poses,  see  Eminent  Domain,  14, 16. 

Suit  in  Equity  to  Determine,  &ee 
Equity,  1,  3. 

Right  to  Enjoin  Diversion  of  Stream  or 
Flood  Waters,  see  Injunction,  7. 

1.  The  common-law  rule  as  to  the  rights 
of  private  riparian  proprietors  has  been  a 
part  of  the  laws  of  Nebraska  from  the  time 
of  its  organization  as  a  state.  Crawford  Co. 
V.  Hall   (Neb.)  889 

2.  The  common-law  rules  as  to  the  rigbts 
and  duties  of  riparian  owners  are  in  force 
in  every  part  of  Nebraska,  except  as  altered 
or  modified  by  statute.  Meng  v.  Coffey 
(Neb.)  910 

3.  The  common-law  rule  defining  the 
rights  of  riparian  proprietors  cannot  l^  held 
inapplicable  to  the  conditions  prevailing  in 
Nebraska  because  irrigation  is  found  es-  i 
sential  to  successful  agriculture  in  certain 
portions  of  the  state.  Crawford  Co.  v.  Hall 
(Neb.)  889 

4.  The  purpose  of  the  law  aa  to  the  use 
of  water  by  riparian  owners  is  to  secure  to 
each  equality  therein,  as  near  as  may  be., 
by  requiring  each  to  exercise  his  rights  rea- 
sonably, and  with  due  r^ard  to  tne  right 
of  other  riparian  owners  to  apply  the  water 
to  the  same  or  other  purposes.  Meng  v. 
Coffey  (Neb.)  910 

5.  The  law  in  regulating  the  use  of  wa- 
ter by  riparian  owners  oistinguisbes  be- 
tween those  modes  of  use  which  ordinarily 
involve  the  taking  of  small  quantities,  and 
but  little  interference  with  the  stream,  and 
those  which  necessarily  involve  the  taking 
or  diversion  of  large  quantities  and  a  con- 
siderable interference  with  its  ordinarr 
course  and  flow.  Id- 

6.  The  term  "domestic  purposes,"  as  used 
in  Neb.  Comp.  Stat.  1901,  chap.  93a,  art,  t, 
§  43,  has  reference  to  the  use  of  water  for 
domestic  purposes,  permitted  to  a  riparian 
proprietor  at  common  law,  which  ordinarilj' 
involves  but  little  interference  with  the  wa- 
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ier  of  a  stream  or  its  flow,  and  does  not 
^contemplate  the  diversion  of  large  quanti- 
ties of  water  in  canals  or  pipe  lines.  Craw- 
ford Co.  V.  Hall  (Neb.)  889 

7.  The  common  law  does  not  give  to  a 
riparian  owner  an  absolute  and  exclusive 
right  to  the  flow  of  all  the  water  of  a  stream 
in  its  natural  state,  but  only  a  right  to  the 
benefit  and  advantage  of  the  water  flowing 
past  his  land,  so  far  as  consistent  with  a 
similar  right  in  all  other  riparian  owners. 
Id.     Meng  v.  Coffey   (Neb.)  910 

8.  A  riparian  proprietor's  right  to  the 
use  of  water  of  a  stream  is  ordinarily  limit- 
ed to  its  use  for  domestic  purposes,  and,  if 
applied  to  the  irrigation  of  riparian  lands, 
to  a  reasonable  use  for  such  purpose  in 
view  of  an  equal  right  to  the  use  belonging 
to  all  other  riparian  proprietors.  Craword 
Co.  V.  Hall   (Neb.)  889 

9.  The  extent  of  riparian  land  cannot, 
in  any  event,  exceed  the  area  acquired  by  a 
single  entry  or  purchase  from  the  govern- 
ment, even  if  it  can  in  any  case  exceed  the 
smallest  legal  subdivision  of  a  section  of 
which  sales  are  made  by  the  government. 

Id. 

10.  Land  to  be  riparian  must  have  the 
stream  flowing  over  it  or  along  its  borders. 

Id. 

11.  A  riparian  owner's  right  to  the  use  of 
the  flow  of  the  stream  passing  through  or  by 
his  land  is  a  right  inseparably  annexed  to 
the  soil,  not  aa  an  easement  or  appurtenance, 
but  as  a  part  and  parcel  of  the  land,  and 
is  a  property  right  and  entitled  to  protection 
as  such  the  same  as  private  property  rights 
generally.  Id. 

12.  The  legislature  has  not  abolished,  and 
has  no  power  to  abolish,  the  rights  of  ripa- 
rian proprietors  which  have  become  vested, 
except  as  such  rights  are  taken  or  impaired 
for  a  public  use  in  an  exercise  of  the  powers 
of  eminent  domain,  for  which  compensation 
must  be  made  for  the  injury  sustained.    Id. 

13.  The  two  doctrines  of  water  rights, 
that  of  a  riparian  proprietor,  and  that  of 
the  right  of  appropriation  and  application 
to  a  beneficial  use  by  a  nonriparian  owner, 
may  exist  in  the  state  at  the  same  time,  and 
both  do  exist  concurrently  in  Nebraska,  the 
<!ommon-law  rule  of  riparian  rights  being 
underlying  and  fundamental  and  taking 
precedence  of  appropriations  of  water  if 
prior  in  time.  Id. 

14.  The  right  to  the  use  of  water,  when 
acquired  by  appropriation,  is,  in  its  nature, 
a  property  right,  and  becomes  a  superior 
and  better  title  to  the  use  and  enjoyment  of 
such  water  than  that  of  a  riparian  proprie- 
tor whose  right  attaches  subsequently.      Id. 

15.  A  riparian  owner  acquires  title  to  his 
usufructuary  interest  in  the  water  when  he 
secures  the  land  to  which  it  is  an  incident, 
and  a  non-riparian  appropriator  acquires 
title  by  appropriation  and  the  application  of 
the  waters  to  some  beneficial  use;  the  time 
when  either  right  attaches  determining  the 
fiuperiority  of  title  as  between  conflicting 
claimants.  Id. 
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16.  The  Nebraska  irrigation  acts  of  1889 
and  1895  abrogated  the  law  of  private  ripa- 
rian rights  as  previously  existing,  and  sub- 
stituted in  its  stead  a  law  providing  for  the 
appropriation  of  the  public  waters  of  the 
state  and  their  application  to  the  beneficial 
uses  therein  contemplated,  but  did  not  have 
the  effect  of  abolishing  vested  rights  of  ri- 
parian proprietors,  the  rights  affected  being 
such  only  as  might  have  been  acquired  in 
the  future  under  the  law  as  previously  ex- 
isting. Id. 

17.  Although  a  riparian  owner  may  take 
water  from  a  stream  for  purposes  of  irriga- 
tion, his  use  of  the  water  for  such  purposes 
must  be  reasonable  with  reference  to  the 
size,  situation,  and  character  of  the  stream, 
the  uses  to  which  its  waters  may  be  put  by 
other  riparian  owners,  the  season  of  the 
year,  and  the  nature  of  the  region;  and  he 
must  not,  in  so  doing,  unreasonably  dimin- 
ish or  wholly  consume  such  water,  to  the  in- 
jury of  other  owners,  nor  so  as  to  prevent 
reasonable  use  of  it  by  them.  Meng  v.  Cof- 
fey (Neb.)  910 

18.  The  right  of  a  riparian  proprietor  as 
such  to  use  water  for  purposes  of  irrigation 
is  limited  to  riparian  lands ;  and  cannot  be 
extended  to  lands  contiguous  to  the  riparian 
land;  nor  can  water  be  diverted  to  nonripa- 
rian lands  which  might  be  used  on  riparian 
lands,  but  is  not.  Crawford  Co.  v.  Hall 
(Neb.)  889 

19.  What  is  a  reasonable  use  of  water  for 
irrigation  is  largely  a  question  of  fact,  de« 
pending  on  the  circumstances  of  each  case, 
and  one  which  may  be  viewed  with  consider- 
able liberality  in  semiarid  regions,  where 
use  for  such  purposes  necessarily  involves 
much  loss;  but  waste,  needless  diminution, 
or  total  consumption  of  a  stream,  to  the  in- 
jury of  others,  is  clearly  unreasonable. 
Meng  V.  Coffey  (Neb.)  910 
Prior  appropri»tioii« 

Sec  also  supra,  13-16;  tnfra,  25. 

20.  The  doctrine  of  the  civil  law  as  to  the 
right  to  acquire  an  interest  in  the  use  of 
water  by  prior  appropriation  and  the  appli- 
cation thereof  to  a  beneficial  uSe  has  never 
become  a  part  of  the  laws  of  Nebraska, 
whether  or  not  the  doctrine  was  ever  in  ex- 
istence as  a  part  of  the  laws  in  force  in  the 
territory  known  as  the  "Louisiana  pur- 
chase" acquired  by  the  United  States. 
Crawford  Co.  v.  Hall  (Neb.)  889 

21.  The  act  of  Congress  of  July  26,  1886, 
granted  to  those  appropriating  water  on  the 
public  domain  for  agricultural  purposes  a 
right  in  and  to  the  use  of  such  waters  when 
made  according  to  local  customs,  or  when 
such  right  is  recognized  by  the  laws  of  the 
state  or  the  decisions  of  the  courts.  Id. 

22.  Whether  vested  rights  have  been  ac- 
quired in  waters  appropriated  and  diverted 
from  the  natural  channels  thereof  into  irri- 
gation canals,  and  applied  to  agricultural 
purposes  in  accordance  with  the  custom  ex- 
isting in  the  western  part  of  Nebraska, 
must  depend  on  the  facts  and  circumstances 
as  disclosed  in  each  particular  case.  Id. 

23.  The  right  to  appropriate  the  waters 
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on  the  public  domain  according  to  the  cus- 
tom prevailing  in  the  arid  states  immedi- 
ately west  of  Nebraska  was  impliedly  rec- 
ognized by  Neb.  Sess.  Laws  1877,  p.  168,  and 
the  rights  of  those  which  had  appropriated 
the  public  waters  and  applied  them  to  agri- 
cultural uses  were  expressly  recognized  and 
preserved  by  the  irrigation  acts  of  1889  and 
1805.  Id 

PreacriptlTe  rlKhta. 

24.  There  is  no  such  thing  as  a  prescrip- 
tive right  of  a  lower  riparian  proprietor  to 
receive  water  as  against  upper  owners:  and 
the  receiving  of  the  full  flow  of  a  stream  for 
more  than  ten  years  does  not  give  any  pre- 
scriptive right  that  will  prevent  a  reason- 
able use  of  the  waters  of  such  stream  by  an 
upper  owner.  Id. 

25.  The  appropriation  for  any  period  of 
time  of  considerable  quantities  of  water  in 
sen  sons  when  it  may  be  done  without  sensi- 
ble injury  to  lower  owners  does  not  give  a 
prescriptive  right  to  divert  the  whole  stream 
in  dry  seasons.     Meng  v.  Coffey   (Neb.)  910 

2(5.  An  appropriation  of  water  by  "squat- 
ter's right,"  not  recognized  by  the  law  of 
Nebrnnka,  the  decision  of  its  courts,  nor  any 
general,  well -recognized,  or  widely  respected 
cuHioni  therein,  does  not,  bv  virtue  of  U.  S. 
Rev.  Stat.  §  2:539,  U.  S.  Comp.  Stat.  1901, 
p.  1437,  give  to  the  settler  who  has  appro- 
printed  water  in  that  way  for  less  than  ten 
years  an  exclusive  right  thereto  as  against 
other  settlers  on  the  same  stream,  but  a 
squatter  who  so  appropriates  water,  and 
afterwards  duly  enters  and  receives  a  pat- 
ent to  the  land  from  the  government,  may, 
as  against  other  patentees  from  the  govern- 
ment on  the  same  stream,  count  the  time 
during  which  he  appropriated  the  water  as 
a  mere  squatter  in  making  out  the  statutory 
period  of  prescription.  Id. 

Notes  and  Briefs. 

Waters ;  right  of  government  to  appropri- 
ate for  irrigation  purposes:  applicability  of 
common  law  as  to  riparian  rights;  relative 
rights  of  riparian  owner  and  prior  appio- 
priator;  right  to  use  for  domestic  purposes. 

892 

Condemnation  of  land  for  irrigation  pur- 
poses. 383 

Procedure  for  establishment  of  drains  and 
sewers.  161 

Right  to  fish.  481 

Percolating  waters;  underground  stream 
with  well-defined  channel  as;  landowner's 
right  to  divert;  malice  in  diversion.  876 

Water  company  as  public-service  corpora- 
tion :  determining  reasonableness  of  rates ; 
detf>rmiiiing  value  of  plant  in  condemnation 
proceedings.  858 

WATERWORKS. 

Kxemption  of,  see  Taxks.  4,  5. 

WEEDS. 

Municipal   Liability   for   Negligence  in 
Cutting  of.   in   Alley,   see   Munic- 
ipal Corporations,  Q, 
60  L.  R.  A. 


WHIPPING. 

Homicide    by    Whipping     Servant    to 
Death,  see  Homicide. 

WII<I<S. 

1.  The  intention  of  the  testator  as  ascer- 
tained in  the  light  of  the  whole  will  ard 
the  attendant  circumstances  are  to  be  fol- 
lowed in  construing  the  will,  unless  it  in 
clearly  in  conliict  with  the  law  existing  at 
his  death.     Sumpter  v.  Carter  (Ga.)         274 

2.  All  devesting  clauses  in  a  will,  esp.^- 
cially  as  to  remainders,  are  to  be  strictly 
construed  so  as  to  vest  the  estate  absolutely 
at  the  earliest  period  of  time.  Id, 

3.  Under  a  will  devising  all  the  testa- 
tor's property  to  his  wife  during  her  life, 
and  providing  that  in  case  of  her  not  inter- 
marrying his  w^hole  estate  shall  **at  her 
death*'  iSs  equally  dinded  between  his  '"chil- 
dren," and  that  in  case  any  of  such  **chil- 
dren"  should  die  without  leaving  issue  their 
part  of  the  estate  should  be  equally  di\ided 
between  his  other  **children,"  the  children 
take,  on  the  death  of  the  testator,  a  vested 
remainder  interest,  subject  to  be  devested 
as  to  any  child  in  favor  of  the  testator's 
other  children  as  substituted  devisees  and 
remaindermen  upon  such  children  dying 
during  the  existence  of  the  life  tenancy 
without  leaving  a  child  who  survives  the 
life  tenant.  Id. 

4.  A  vested  remainder  interest  of  a  son 
of  a  testator  under  a  will  leaving  all  the 
testator's  property  to  his  wife  for  life  with 
a  provision  that  at  her  death  his  whole  es- 
tate shall  be  '^then"  equally  divided  between 
his  children,  and  that  in  case  any  of  such 
children  die  without  leaving  issue  the  share 
of  such  child  shall  be  equally  divided  be- 
tween the  testator's  other  children,  becomes 
absolute  and  indefeasible  upon  his  dying  be- 
fore the  life  tenant,  leaving  issue  in  esse  at 
the  life  tenant's  death,  and  the  grantee  in 
a  deed  by  such  son  during  his  lifetime  of  all 
his  interest  in  specified  realty  which  be- 
longed to  the  testator  at  the  time  of  his 
death  becomes  indefeasibW  entitled  to  the 
Hon*s  remainder  share  therein  upon  the 
death  of  the  life  tenant.  Id. 

6.  Under  a  will  by  which  a  testator  de- 
vises all  his  property  to  his  widow  during 
her  life,  with  a  provision  that  at  her  death 
his  whole  estate  shall  be  equally  diWded  be- 
tween his  children,  and  that  the  effects  go- 
ing into  the  hands  of  his  daughters  shall 
not  be  subject  to  the  control  of  any  hus- 
band, but  shall  belong  to  his  **said  daugh- 
ters and  their  children,"  and  that  in  case 
any  of  the  children  die  without  leaving  is- 
sue their  part  of  the  estate  shall  be  equally 
divided  between  his  other  children  to  be  con- 
daughter  of  the  testator  who,  with  such 
trolled  in  the  same  way,  the  children  of  a 
daughter,  survive  the  life  tenant,  are  enti- 
tled to  share  in  common  with  their  mother 
in  the  remainder  interest  which,  on  the 
death  of  the  testator,  vested  in  their  mother, 
subject  to  open  and  let  in  any  children  sub- 
sequently born  and  living  at  the  death  of 
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the.  life  tenant,  and  their  rights  are  not  af- 
fected by  a  deed  of  all  her  interest  in  cer- 
tain realty  belonging  to  the  testator  at  his 
death,  executed  by  their  mother  during  the 
existence  of  the  life  tenancy.  Id. 

Notes  and  Briefs. 

Will ;  vested  remainders ;  postponement  of 
vesting;  when  will  takes  effect;  devise  to 
children ;  who  entitled  to  take.  274 

WIRES. 

On  Highway  as  Additional  Burden,  see 
Eminent  Domain^  17. 

WITNESSES. 

Liability  of,  for  Slander,  see  Libel  and 
Slander,  1,  2. 

1.  A  husband  cannot  waive  the  provi- 
sions of  a  statute  that  his  wife  shall  in  no 
case  testify  against  him  in  a  criminal  prose- 
cution except  for  an  offense  committed 
against  her.  Brock  v.  State  (Tex.  Crim. 
App.)  465 

2.  A  son  of  defendant  on  trial  for  rape 
who  has  testified  in  behalf  of  the  accused 
caimot  be  asked  on  cross-examination  under 
the  guise  of  impeaching  him  if  he  has  not 
stat^  to  a  specified  third  person  that  he 
su:?pected  his  father  of  having  committed 
a  similar  offense  with  other  girls,  one  of 
whom  was  a  member  of  his  family,  and  that 
60  L.  R.  A. 


such  conduct  on  the  part  of  the  accused 
caused  the  death  of  the  witness's  mother, 
and  if  the  witness  did  not  at  such  conversa- 
tion cry  and  say  that  he  could  not  go 
against  his  father  even  if  he  was  guilty. 
State  V.  Irwin  (Idaho)  716 

3.  Evidence  as  to  the  manner  of  repair- 
ing a  belt  which  parted  and  caused  injury 
to  an  employee  is  not  admissible  to  corro- 
orate  witnesses  who  testify  as  to  the  cus- 
tom with  respect  to  the  preparation  of 
belts.  McGarr  v.  National  &  P.  Worsted 
Mills  (K.  1.)  122 

Notes  and  Briefs. 
Witness;  liability  for  libel.  140 

WBIT  AND  PROCESS. 

Writ  of  Error  Coram  Xobis,  see  Coram 
Nobis. 

1.  The  law  of  Nebraska  makes  no  dis- 
tinction as  to  the  service  of  summons  be- 
tween members  of  the  legislature  and  other 
persons.     Bcrlett  v.  Weary   (Neb.)  609 

2.  A  member  of  the  legislature  may  in 
a  proper  case  be  served  with  summons  while 
at  the  seat  of  government  for  the  purpose 
of  attending  the  legislative  session.  Id. 

Notes  and  Briefs. 

Writ  and  process;  privilege  from  service 
of  person  in  public  service.  609 
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